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NOMINATION OF JOHN PAUL STEVENS TO BE A
JUSTICE OF THE SUPREME COURT

MONDAY, DECEMBER B, 1975

T.S. SeNaTe,
CoMMITTEE ON THE J UDICIARY,
Washington, D.C.

The committee met. pursuant to notice, at 10:45 a.m., in room 2228,

Dirksen Senate Office Building, Senator James . Eastland, chairman,
residing.

P Present: Senators Eastland, Me(Clellan, Hart, KXennedy, Byrd,

Abourezk, Hruska, Scott of Pennsylvania, Thurmond, Mathias, and

Scott of Virginia.

Also present: Peter M. Stockett, Francis C. Rosenberger, Thomas
D. Hart, J. C. Argetsinger, and Hite McLean, of the committee staff.

Chairman Easrranp. The committee will come to ovder,

Senator Marmras. One of the elements of the Committee’s disens-
sion will inevitably be Mr. Stevens’ medical record, and I think it
would be more appropriate if the committee viewed the medical records
in executive session. For that reason, and in accordance with the rules,
T move that the committee go into executive session for that purpose.

Senator Hrusxa. Limited to that purpose ?

Senator Marmras. Yes.

Senator Hruska. I amend the motion, Mr. Chairman, to be “and
for other purposes” because there are some other purposes. I offer
that as an amendment.

Senator Apovrezg, Mr, Chairman, I think the purposes ought to be
stated in the motion.

Senator Kexwepy. Mr. Chairman, would it be limited to the issues
that were raised in the letter of December 2, to vou? Would that satisfy
Senator Abourezk?

[The letter of December 2, 1975, to the chairman, referred to, fol-
lows.]

U.8. SENATE,
COMMITTEE OX THE JUDICIARY,
Washington, D.C., December 2, 1973,
Hon. JAMES . EASTLAND,
Chairman, Committee on the Judiciary,
U.8. Senate

DEar Mz, CHAIRMAN : In carrving out the Committee’s responsibility to advise
the Senate with respect to the qualifications of Judge John Panl Stevens to be-
come an Associate Justice of the Supreme Court of the United States, we are
hopeful that the Committee will conduct the most thorough practicable investi-
gatiom of the nominee.

To this end, we respectfully suggest that the following steps hy the Committee
at this time would be helpful and desirable to inform the Committee fully with
res;;;gct to Judge Stevens’ fAtness for the high office to which he has been homi-
nated.

(1)
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A request to Judge Stevens for fnll disclosure to the Committee of his per-
‘sonal health and finances, and for o list of the major clients he represented in
his private law practice,

A request to the Aftorney General for a complete and thorough investigation
Ly the FBI of Judge Stevens’ qualifications.

A request to the Joint Comumittee on Internal Revenue Taxation for a study
and analysis of the Federal and State income and ofher tax returns filed by
Judpge Btevens. or returns filed by otherg which might relate to his income or
holdings, for the period beginning with calendar year 1963, and a similar study
amd analysis by the Joint Comnittee of Judge Stevens’ financial statenents for
that period.

Requests to the approprinte State and local bar associations, including minor-
ity and specialized bar associations, for information relating to the nomination.

As rou know, Judge Stevens has already indieated his willingness and desire
to covperate fully with the Commnittee. We believe that the above information,
#halyses, and other marerials are essential for the Committee to carry out its
important responsililities with respeet to the nomination. We also believe that
these materials can be provided expeditionsly to the Committee, without delaying
tlhie Committee’s schedule for consideration of nomination, and with appropriate
regard for the confidentiality of the information and the protection of Judge
Stevens’ personal privacy.

We look forward to your faverable action on these requests and to the Com-
niittee’s early action on the noanination,

Respectfully,

Pritrae A. TIArT,

Epwagrp M, KENNEDY,

Bircoir Bavirn

QUENTIN N. BURDICK,

Joun V. TUNNEY,

CuARLES McC, MATHIAS, Jr,
Senator AnoTrrezi. Yes.
Senator Kexxeoy. They have been stated publiely in the press and

I believe that if we limit the motion to those matters it will make

sense,

Does the Senator so amend his motion?

Senator MaTrrss, Yes.

Senator Hrusics., What is the letter?

Senator Kexweny. The letter which was sent by six members of
the committee suggesting steps which would be helpful to inform
the committee in regaid to the nominee’s personal health and finances,
and the investigation by the FBI of the nominee’s gqualification. and
it also suggested requests to the bar associations, including minority
and specialized bar associations, for information relating to the nom-
ination. T ask that the letter be made a part of the record.

Senator Hrrska, The motion would embrace the matters stated in
the Deceember 2 letter to the chairman?

Senator Marmirss, 1 so move, My, Chairman.

Senator Kexxepy. It would not cover anything beyond those
matters.

Chairman Easrraxp. Aliin favorsay “Aye”

[ Aves were heard. |

Chairman Fastraxp, Opposed, “XNo."”

[There was no response.]

Chairman Easrraxn, It is so ordered.

[Whereupon, the committeee went into executive session after which
the open session was resumed.]

Chairman Easrraxp. The committee will come to order,

I will place in the record the biographical sketch of the nominee
which bas been prepared by the Department of Justice.

[The biographical sketch referred to follows:]
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BIoGRAPHICAL SKrreH oF JoHN PAUL STEVENS

Born : April 20. 1920, Chicago, Illinois.

Legal restdence ; Illinois,

Marital status: Married, wife—Ilizabeth Jane Sheeren, 4 children,

Education: 1937-41—TUniversity of Chicago, A.B. degree and 1945—<47—North-
western University, School of Law, J.D. degree, magna cum laude.

Bar: 1949, Illinois,

Military Serviee: 1942-45, United States Navy, Lientenant.

Experience: 1M47-45—Law Clerk to Justice Wiley Rutledge. United States
Supreme Court; 1MHS8-51-—1932—Associate, Poppenhusen, Johnston, Thompson &
Itaymond, Chieago, Ilinois : 1951—Associate Counsel, Subcommittee on the Study
of Monopoly Power, Judicianry Committee, U.8. House of Representatives; 1950~
fi—Lecturer, Northwestern School of Law; 1954, 1953—195%—Lecturer, Univer-
sity of Chicago Taw School: 1952-70-—Partner. Rothschild, Stevens, Barry &
Myers. Chicago, Illinois; and 1970 to present—United States Circwit Judge, Tth
Cirenit.

Office: UK, Conrthonse and Tederal Office Building, 219 Dearborn Street, Chi-
cieo, Mineis 60604, Telephone : 558

Home : 8118 Garfield, Burr Ridge, Tllinois,

Chatrman Eastr.axn. Twill alzo make a part of the record a compila-
ticn prepared by the Library of Congress of reported decisions of the
seventh eivenit 1n which the nominee participated.

{The compilation veferved to is printed helow at page 85.)

Chairman Easrraxn. The Attorney General is recognized.

TESTIMONY GF EDWARD LEVI, ATTORNEY GENERAL OF THE
UNITED STATES

Mr. Levr. Mr. Chairman, it gives me enormous pleasure to be able
to present to you and to the committee, Judge John Paul Stevens who
has been nominated for a position on the Supreme Court of the United
States.

T have kmown Judge Stevens for many years. He is not exactly of
my generation so I cannot speak of him as Senator Percy will be able
to \peal\ of him but T have known of him and of his work and of his
stellar performance In everything he has qttempted to do since the
time he was an underoraduate stndent at the Univer sity of Chicago,
and a Jaw student at Northwestern Univer sify, and then in the Navy,
and then in private practice where he was immedintely recognized as
one of the outstanding lawvers in the citv of Chicago, then as an
associate counsel for the Celler committee, the Subcommittee on Mo-
sopoly Power in the House of Representatives. and again in his prac-
tice, his work as a member of Bar Association official commissions, and
finallv. and most inmportantly. his appointment to the conrt of appeals
as a cirenit judge in 1970, and T am very familiar with his opinions
sinco that time.

Judge Stevens. if one Tnoks at all of the sitting jndges, the Federal
uldrroq in the United States. he is truh outstandm" His opinions. in
my view, are gems of perfection. He is a craftsman of the highest order.
e has a built-in dircetion system about how a judge ‘ahou]d approach
a problem fairly, squarely. Quccuwt]v His opintons are a joy to read.

Tf one has to read as many opinions of court of appenls judges as
T Liave read, Jet me say that other judges have a verv high mark to
come up to to compare with his cvaftsmanghip, his innate sense of
what a judge is supposed to do. the kind of judicial restraint and
forthrightness which makes for a great judiciary.
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Mr. Chatrman, T am sure that those who know Judge Stevens and
his opinions will agree with me, and those who do not know him will
come to know him and will understand that this is truly an outstand-
ing nomination of which the country can be proud.

Thank you.

‘Chairman Easroanp. Thank you, Mr, Attorney General.

Senator Percy.

TESTIMONY OF CHARLES PERCY, A SENATOR FROM ILLINOQIS

Senator Percy. Chairman Eastland, Senator Hruska, members of
the committee, speaking as a member of the generation of John Paul
Stevens, and as a 38-year friend of his, I can say that for 38 years
I have admired him and respected him and looked up to him as a
truly great human being and a great individual.

I am very proud indeed that his wife Betty and his daughter Susan
Elizabeth will be in this chamber and be in this hearing room to hear
2 few of us talk about John Paul Stevens as a huinan being as a
nominee for the Supreme Court of the United States.

It was just over 5 years ago that I presented John Paul Stevens
to this commnittee when he was a nominee for the Seventh Circuit
Court of Appeals and T am as confident now as when I presented
him then that John Paul Stevens is emminently qualified for the
position for which he is nominated. He has clearly demonstrated that
he possesses the integrity, the intellect, and the temperament so neces-
sary for a Justice of the Supreme Court.

e has written more than 200 opinions sinee 1970, all of which are
available for review by members of this committee, and which have
been earlier referred to the Attorney (General.

‘When I introduced John Panl Stevens to you 5 years ago, I said that
I considered him, as T was told by his peers in the profession, a lawyer's
lawyer. And today, without any question, his peers consider him a
judge’s judge. If confirmed, he will prove himself worthy of the Presi-
dent’s confidence and, T believe, will distinguish himself in the
tradition of his two immediate predecessors, William Douglas and
Louis Brandeis.

The selection of John Paul Stevens to fill the vacancy on the
Supreme Court was made with one eriterion in mind: competence.
He was not selected because he reflects a particular political or judicial
point of view. I believe Attorney General Edward Levi aptly described
the nomination of Judge Stevens when he referred to it as a commit-
ment to excellence. And that is what T feel is needed at this time.

For the record, I wish to note the highlights of Judge Steven's
distingnished legal career. He is 2 1941 Phi Beta Kappa gradnate of
the University of Chicago. A fter 4 vears in the U.S. Navy, he entered
Northwestern University School of Law in 1945, He graduated first
in his class 2 vears later in 1947, with the highest record of academic
achievement in the history of Northwestern University. )

After graduation, he served for 2 vears as a law clerk to Mr. Justice
Wiley Rutledge, of the T.S. Supreme Court. Tn 1948 he returned to
Chicago to join the firm of Poppenhnsen, Johnston, Thompson &
Raymond, where he remained until 1951, when he came back to
Washington and served as an associate counsel to the Judiciary Sub-
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committee for the Study of Monopoly Power in the House of Repre-
sentatives. Later he returned to private practice in Chicago and was
a founding partner in the firm of Rothschild, Stevens, Barry & Meyers,
where he stayed until 1970 when he was appointed to the Seventh
Cireuit Court of Appeals.

During the years he was engaged in private practice he was the
author of numerous articles on antitrust law for legal and other
journals and he lectured both at Northwestern Law School and the
University of Chicago Taw School,

As President Ford has said, the nomination of a Supreme Court
Justice is one of the most important decisions the President has to
make. Fqually important is the Senate’s responsibility to advise and
consent. on such nominations. The individual we confirm to this
vacancey will participate in deliberations that will relate to some of
the most complex and crucial issues in the history of the Court. Those
decisions will affect the lives of generations of Americans,

There is no question that the action we take will affect profoundly
tho course of this Nation's Highest Court. T am confident that your
committee will carefully and critically examine Judge Steven's record
and judicial philosophy to determine his fitness to serve. Each time T
appear before this distingunished committee T am impressed with the
fact that perhaps the single greatest responsibility we have in the
Senate of the United States is to advise and consent in the selection of
judicial appointments,

Mr. Chairman, I sincerely appreciate the opportunity to appear
hefore you today to express my deep affection and my great respect
for John Paul Stevens. T have known him as a friend for 38 vears.
I have no doubt that he is magnificently prepared to render distin-
gnished service on the Supreme Court of the United States.

Chairman Eastraxp. Senator Stevenson,

TESTIMONY OF ADLAI STEVENSON, A SENATOR FROM ILLINOIS

Senator StEvENsoxn. Mr. Chairman, I am pleased to join the Attor-
nev General and my colleague, Senator Percy, in introducing Justice
John Paul Stevens to this committee,

The universality of the judge is evidenced this morning by the sup-
port of more generations than there are generations, 1 represent yet
another.

[Laughter.]

T do not recall a nomination to high office in recent vears that was as
widely acclaimed. The favorable response to the nomination of Judge
Stevens is remarkable, and it is, in my judgment, fully deserved.

From his undergraduate days as n memher of Phi Beta Kappa to
his law school days as a law review editor, to his professional career
as law clerk to Justice Rutledge. as practitioneer, scholar, teacher, and
jurist, Judge Stevens has earned the respect and the good will of all
who know him, so much so that this, his nomination to the Supreme
Court, seems not so much a stroke of good fortune as a logical next step
in his career.,

That career reflects a discipline and intellectnal capacity of a high
order. In his exercise of judicial aunthority Judge Stevens is not doe-
trinaire or judicially adventurous, He is a judge. His record on the
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benfh_indicates that le sees it as his duty to apply the law and not to
make it,

This nomination, Mr, Chairman, would be widely acelaimed at any
time. It is 2 most propitious nomination today. A large space exists in
the Court. T believe that John Paul Stevens can fill it. And therefore,
Mr. Chairman, I urge this distinguished commtittee to act favorably
and with as much dispatch as the gravity of its duty permits on the
nomination of John Panl Stevens to serve as an Associate Justice of the
Supreme Court,

Chairman Easrraxp. Thank you, Senator Perey and Senator Steven-
son,

Are there any questions?

The Chair hears none.

Judge Stevens, will yon stand please ?

TESTIMONY OF JOHN PAUL STEVENS, NOMINEE TO BE A JUSTICE
OF THE SUPREME COURT

Chairman EastLaxn, Do vou solemnly swear that the testimony you
are ahout to give iz the truth, the whole truth, and nothing but the
truth, so help yvou God ?

Judge Stevess. I do.

Chairman Eastraxp, Senator McClellan.

Senator McCrrorax, Thank you very much, Mr. Chairman. for
yielding to me.

First, Judge Stevens, T wish to congratulate you upon receiving this
high honor and great distinetion.

I am confident that vou realize fully the responsibilities, that are the
gravest responsibilities in government in my judgnient, to be a member
of the Highest Court in the Nation and to undertake to resolve the
many highly complex and difficult issues that come before the Court.

Mr. Chairinan, with your permission. I will read a very brief state-
ment, and then I will leave for Judge Stevens a few questions which
he can answer for the record at his leisure.

I will not be able to remain, Mr. Chairman, duwring the rest of
the hearings today beecause I must preside at a conference with Mem-
bers of the Ilouse of Representatives on the Defense appropriation
bill.

Because some of the questions T have may require somewhat lengthy
answers, out, of deference to my colleagues T will read a brief state-
ment and submit the questions for the judge to answer for the record.

Mr. Chairman, on other occasions I have expressed the view that in
considering the confirmation of a nomination to the Supreme Court
there ave three basic questions pertaining to the nominee’s qualifica-
tions that must be answered in the affirmative.

First. does the nomince have personal integrity ?

Second, does he have professional competence ?

And third. does he have an abiding fidelity to the Constitution?

Out of proper deference to the nominee himself, and to the jude-
ment and choice of the President of the United States. the strongest
possible presumption that the nominee possesses all three of these
fundamental qualifications should be indulged, and in this instance, as
to Judge Stevens, I entertain no expectations whatsoever that there
will be any discoveries or developments during the course of these hear-
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ings and in the other proceedings on his confirmation that will in any
way vitiate that assumption.

fter personal integrity and professional competence, what is most
important, in my judgment, is the nominee’s fidelity to the Constitu-
tion. to its text, to its intent, and to its development through judicial in-
terpretations and precedent throughout the history of onr Nation.

The record of Judge Stevens on the U.S. Court of Appeals Seventh
Cirvcuit during the past 5 vears will give us some ingight into his
powers of reason, his judicial wisdom, and his philosophy.

T have not yet had the opportunity to examine that recovd thor-
onghly. but T expect to do so before this committee takes action wupon
his confirmation. In the meantime, I would like to explore briefly and in
2 general way, your understanding of the role of the Court and what
should be the attitude of the men who serve on it as the ultimate
cuardians of the Natlon's basic charter.

Judge Stevens, I will submit to you the following questions. Some
of them, T think, require discussion, and I will ask you, after answering
the question, to discuss the subject matter fully because I think they
arc basic and fundamental to a proper judicial temperament and at-
titude with respect to our Constitution and how it should be inter-
preted and administered. I will appreciate your doing that, and T will
also appreciate. when you prepare the answers, your sending a copy to
me when you send the answers to the committee.

Thank you very much, Mr. Chairman, and thank you Judge Stevens.
Shonld the hearimgs continue heyond today, I hope I will be able to
return and I may have some other brief questions. But I do not think
that would take very long.

Thank you very much, Mr. Chairman.

| The questions submitted by Senator MeClellan and the replies sub-
sequently received from Judge Stevens follow ;]

QUESTIONS SUBMITTED BY SENATOR MoCLELLAN

(1) As a member of the Court, would you feel free to take the text of the Con-
stiution and partieularly such broad phrases as “dae proces<" and “unreasonable
search and seizure”—just as illustratious-—and read into it your personal
philasophy either liberal or conservative?

{2) Do you helieve that a member of the Court should disregard the intent of
the framers of the Constitution in giving interpretation to its meaning and in its
application in order to achieve a result that he thinks might he desirable in, or
for. onr modern-day society?

(33 To plhrase it annther way, if you believe that a pariienlar interpretation
ar construction in keeping with the intent of the framoers of the Constitulion
wantld not get the results that you felt were more desirable and advantageous for
onr modern-day society, which factor would be most persuasive with vou in
arriving at your decizion-—the intent of the frainers of the Constitution or that
which would be most de<irable or advantageons in our modern-day society?

{4) One former Associnte Justice of the Supreme Court has said:

“Tn interpreting the Bill of Righis, T willingly 2o as far as a liberal constrie-
tion of the language takes me, but I simply ecannot in gond conscience give a
meaning to words which they have never been thought to have, and which they
cortainly do not have in common with ovdinary usage. I will not distort the words
of {Ire [Feurth] amendinent in order to "keep the Constitufion up to date® or to
bring it into harmony with the times: it was never meant that this Court have
such power, which in effect would make us a continuously functioning constitu-
tional convention.” (Mr. Justice Blacek in Katz v. United States 389 U.S. 347, 373
{19657y,

May I most respeetfully ask, “Ido you share this philosophy ? Wonld vou be will-
irz to give a new interpretation, not previously thought of, to change the impact
of the Constitution simply to try to “keep the Constitution up to date” or to
bring it into “harmony with the times,” j:lease discuss fully.
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(5) In Mapp v. Ohio, 367 U.S. 643, 686 (1961), Mr. Justice Harlan stated:

“] am bound to say that what has been done i not likely to promote respect
either for the Court’s adjudicatory process or for the stability of its deciaions.

He further said:

“I regret that I find so unwise in principle and so fnexpedient in policy a de-
cision motivated by the high purpose of increasing respect for constltutional
rights. But in the last analysis I think this Court can increase respect for the
Constitution only if it rigidly respects the limitation which the Constitution
places upon it, and respects as well the principles inherent in its own processes,
In the present caze I think we exceed both, and that our voice becomes only a
voice of power, not of reason.”

There is one achool of thought today that holds that the Supreme Court, when-
ever it feelg that the Constitution as written or as it has been interpreted is not
adegquate to deal with today’s social conditions, ought to give it a different in-
terpretation to “get it into tbe mainstream” of modern society. Do you believe
that the Court or a member thereof, under the Constitution, has the powar or duty
to do that?

Please discuss fully.

REPLIES T0 QUESTIONS STUBMITTED BY SENATOR MCCLELLAN

DecesMpER 8, 1975.
Hon. JAMES O. EASTLAND,
Chairman, Commitice on the Judiciary,
U.8. Senate, Washington, D.C,

DeAR MR. CHAIRMAN: In response to the questions submitted in writlng by
Senator McClellan, I am pleased to state the following :

(1) Neither as a Memher of the Court of Appeals nor as a Member of the
Supreme Court, would I feel free to construe the broad phrases of the Constitu-
tion on the basis of my own personal philosophy. To the best of my ability, I will
contiune in every case to subordinate my personal predilections to my under-
standing of the law applicable to the case before me.

(2) It is never appropriate for a judge interpreting the Constitution, or indeed
fnterpreting a statute, to disregard the intent of its authors to the extent that
such intent can be fairly ascertained.

(3) There have been oceasions during my work on the Court of Appeals when
1 have decided cases contrary to my own views as to what would he most
advantageous or desirable in our modern day society. A judge must do so if he is
to be faithfnl to his office. I will continue to follow the law even when it does not
accord with my own ideas about sound policy.

(4) In the process of construing the Constitution or an act of Congress, a
judge should not give the words used in such a doeument a meaning other than
the meaning fairly intended hy its authors. It is not a proper judicial function te
amend either the Constitution or the statutes enacted pursuant thereto.

(5} The fact that a Justice of the Supreme Court feels that a particular con-
rtitutional provision is not adequate to deal with today's social conditions is
not a sufficieut basis for placing a construction on that doeument which is not
warranted by its language or by the course of decisions interpreting it.

Reapectfully,
JoHN PAUL STEVENS.

Chairman Eastranp. Judge Stevens, there have been two fleld in-
vestigations of you by the FBI and from what other information I get,
vou are a very fine lawyer, a very fine judge, a man of high morals.
The only thing that I think anyone could put their hands on about
yon would be your health.

Now, you had an operation:

Judge Stevens. Yes, that is correct.

Chairman FEastranp. Explain to the committee what that was and
what has been your recovery.

Judge STeEVENS. In the fall of 1973, in the early winter when the cold
weather came on, I began to experience some pain in my left shoulder
and my chest and I underwent a series of tests that resulted in the
diagnosis of it being angina pectoris. More specifically, there was a
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blockage in one artery leading to or from the heart, I am not sure
which. So I was advised to get the best surgical treatment, specifically
Dr. Norman Shumway of Stanford University.

I went out to Stanford in July, I believe it was, in 1974 and entered
the hospital on Sunday. It was the week in which the President re-
signed. I do not remember the exact date. And I was operated on on
Tuesday.

They, of course, subject you to anesthesia, but they open your chest
and remove a vein from your thigh and bypass the blocked artery.
That was done on the morning of this Tuesday.

I was in intensive care for about a day and a half, as best T remem-
ber. I was discharged from the hospital on Sunday of that weck, §
days after the operation. Dr, Shumway told me at the time that T had
made the fastest recovery of any patient he had operated on up until
that time. He also told me to stay in Palo Alto for about a week at the
Holiday Inn so he could check me over later to be sure my recovery
was progressing normally.

Mrs. Stevens and I stayed there for the following week, and we were
checked out at the end of the week, and he then told me that assuming
all continued to go as it had up until that time, there would be no
restrictions whatsoever on my physical activity. I could play tennis,
I could ski, I could work in the garden, play golf, whatever physical
activity seemed appropriate.

Chairman EasrrLanp. You fly a plane, do you not ?

Judge StrvENs. Well, I will have to explain that. I do fly a plane,
but T am temporarily grounded because of the history, not because of
my health situation, but there is a period of time after a health situa-
tion in which your flying is restricted. But I have been flying regu-
Jarly, most recently with an instructor, but the doctor tells me that is
hardly necessary from my physical point of view.

But in any event, I returned to Chicago under the advice of Dr.
Hare, who had diagnosed me the first time, and I made a normal re-
covery, and I do not remember the exact period of time, but maybe 8
or 10 weeks later, I was back at work, and I have been working full-
time ever since.

I think this is an appropriate area of inquiry for the committee so
in regponse to requests—I have not seen the letters—I gave an au-
thorizatian to four different doctors who have examined me since the
operation to correspond with the committee, and 1 believe such letters
were forwarded although T have not read them.

I had a flight physical about a month ago, and the doctor at that
time told me that as far as he was concerned, I was in perfect health,
and there is no reason I should not fly a plane.

I have one other item that I have not supplied to the commiittee
becanse I had not located it. About 6 weeks ago, a bulletin went ont:
to all Federal employees in Chicago that they were invited to par-
ticipate in a heart attack prevention program. And I signed up, as did
many others in my age group—the marshalls and bailiffs—it was not
just the judges.

I went down on Oetober 23, before any of this started, and T took
the tests that everyone else toak, including blood pressure and so on,
and filled out a history in order to, in effect, participate in this pro-
gram, to see if there were any reason to be concerned about my health.
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T received a response in due course which I just found the other day,
and I would just like to read, if I may, a sentence or two from it.

After tdentifying the date—and it is on the Rush-Preshyterian St,
Luke's Medical Center mwltiple risk factor intervention trial letter-
head——1it says:

Dear Sir:

As we indicated to you at that visit, only men with certain risk characteristics

would be invited into the Program. The results of this examination and onr
wethod of measuring risk indicate that your risk levels 4o not reach the risk
requirements of the Heart Attack Prevention Program. Consequently, we are
unable to enroll you into the program. We have put an asterisk on any of the
resultz which in our opinion suggest potentigl problems that you shouid discuss
with your personal physician to find out their meaning.
And there are no asterisks on the report. I was denied permission to
participate. T might say that in the course of the investigation. no one
saw my scar and they were not aware of my operation. So, it was a
completely neutral appraisal.

Two other things I would like to say on this subject, because I do
think it is an appropriate subject for the committee to consider:
My family has a history of longevitv. My mother is now 94 vears of
age, and she is still alive. My father died about a week before his 858th
birthday. Theiv parents had similar histories. But, most important, is
that T would like to assure the committee that if I had any doubt
whatsoever about my physical capacity to accept this responsibility—
T have very much in mind what Senator MeClellan said about the im-
portance of the position—1 can assure you if I had any doubt I would
not be sitting here today.

Chatrman Fasrraxn, I will put in the record at this time the lotter
from Dr. Lewis A. Hare, of Oak Lawn, Ill. He is your regular
doctor, 1s he not ?

Judge StevExs. Yes: heis.

Chairman Fasrrnaxp. And the Ietters from Dr, Frank O, Bender, of
Plainfield, Ill.; Dr. Robert W. Jamplis, executive director, alo
Alte Medical Clinic. and Dr. Norman E. Shumway, of Stanford. Calif.
Iir. Shumway performed the operation?

Judge StrvENs. Yes: he did.

(hairman FKasrnaxp, They will go 1n the record at this time.

[The letters referred to follow:]

Lewrta A. Hare, MDD,
Oalk Lawn, Ill., December 2, 1975,
Ion, JaMes O, Bastraxm,

Chairman, Senate Judiciary Commnittee,
" & Senate, Washington, D.C,

Dear Sig: I kave been requested by Judge John Paul Stevens to provide in-
formation relative to his health,

Judge Stevens has been a patient of mine siitce June 1955, Trinre to that, Mrs,
Stevens' family had heen patients of mine prior to World War I1. I have known
them quite intimately ag patients for 2 number of years.

Judge Stevens’ health had been remarkable nup until the episode that brought
him to my office and for which he was subsequently hospitalized with ischemic
heart disease characterized by anginal pain of 1nild intensity. He was seen on
December 20, 1973 with symptomatology relative to this condition and sub-
sequently hospitalized. A complete cardiovascular workup was performed and a
bypass surgieal intervention was recommended.
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U'pon my advice he was seen by cardiovascular surgeon Dr. N. Shumway who
ig chairman of the Departinent of Cardiovascular Surgery at Stanford University
Medics! Center and is acclaimed as one of the leading cardiovascular surgeons in
the world.

Dr. Shumway concurred in my recommendation and Judge Stevens decided to
have him and his group do the surgical intervention which was performed on
August 8, 1974, A saphenous bypass graft was implanted between the aorta and
distal left anterior decending coronary artery. I quote in part Dr. Shumway’s
report to me: “The cardiac muscle looked very strong in this patient. There
were many exceilent branehes coming over te the anterior surface from the large
and unobsteucted left circumflex coronary artery. The LAD was a vessel of sub-
atantial size and it was possible to implant a very satisfactory saphenous vein
graff into the distal LAD.”

Judge Stevens remained at a Holiday Inn in Palo Alto for a week after surgery
to convalesce, He was subsequently seen by me after le returned to Chicago.
He continued to recover at a rapid pace. I had diffieulty in restrieting him from
flying his own plane which he did unknown to me one month after the surgical
intervention,

At the time of his original examination I dizcovered that the patient had a
polyp of the sigmoid colon which subsequently was removed and the hospitaliza-
tion was from January 27. 1974 through February 3, 1974 by colonscope with
no uutoward affect. The lesion biopsy was benign.

Judge Stevens has continued his former pace of work witlh no nntoward ef-
fects and was last seen by me in my office several months after the last surgery,
He has remained in gomd health up to the present time and I hopefully anticipate
1o further difficnlty relative to the prior problem.

If T may add my own personal opinion relative to this nomination for Supreme
(ourt Judge, I feel that he is the finest individual that could be recommended
for this position.

Fraxxk ¢ DeExbER, MDD, 8.C,,
Plainfictd, 11, December 2, 1975,
Hon, JAMES O, EASTLAND,
Cheairman, Senate Judiciary Commitice, U, 8. Senate, Washingion, D .C.

Drar Mg, Cuataniax: I have been requested by Judge John Paul Stevens to
prrovide relevant informatinn regarding his health, T performed a physical ex-
amination on Judge Stevens on 11 Nev,, 'T3 at which time he gave a history of
a coronary bypass in Avngust of 1974 and the removal of a colon polyp in May
1975, 1 found himn to be in excellent physical condition and advised him that 1
cumsidered him very fit,

Paro Arto MeEbICAL CLINIC,
Palo Alto, Calif., Deecmber 2, 19%35.
1Ton. JaMEs (0, EASTLASND,
Chairman, Senate Judiciary Conmunittee. U.S. Senate, Washington, D.C,

Irsar Crrarraax @ Judge Johin Pand Stevens first conguited me at the Palo Alto
Clinic in the late spring of 1974 He had been experiencing anterior chest pain
on exertion and angiograms taken in Chicago showed that one of the three ves-
st to the heart was blocked, Dr, Joel Friedman of our cardiolngy department
And T, Norman Shumway, who is professor of surgery at Stanford University,
were consulfed, and the three of us felt that surgery was indicated. The Judge
underwent successful surgery the first week of August 1974, the coronary bypass
being performed by Dr. Shumway. Only one bypass was dobe. nawely to the an-
terior descending enronary ariery, Ie Lad a very large circumflex artery and
the right coronary artery was small, hut normal.

ITe had a very remarkable recovery leaving the hospitai about six davs post-
mperatively and his convalescence was unremarkable, It is my opinion that be-
canse he had only one vessel disense and because the heart muscle itselt wag
good, s prognosis is excellent for a long and productive life,

If there is any further information which you desire. please do not hesitate
to contact e,

Sincerely yvours,
RoneErT W, Jarrenis. ALD,
Brecutive Direetor,
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StanrorD UNIVERSITY SCHOOL oF MEDICINE,
DEPARTMENT OF CARDIOVASCULAR SURGERY,

Stanford, Calif., December 2, 1975.
Hon. JAMEs O. EASTLAND,

Chairman, Senate Judiciary Commitice,
7.8, Senate,
Washington, D.C,

DEAR (CHAIRMAN: Judge John Paut Stevens underwent successtul cardiae
surgery at the Stanford University Hospital on 6 August 1974, He had entered
the hospital on August 4, 1974 and the date of discharge was August 11, 1974,
A single reverse segment saphenous vein aortocoronary bypass graft was im-
planted between the ascending aorta and a large distal left anterior descending
coronary vessel. The myocardium appeared strong, and there were many branches
emanating from the large and unobstructed left circumflex coronary artery,
The right coronary artery, although perfectly normal, is relatively small.

The postoperative course was negotiated in record time, and the convalescence
was similarly uneventful. At the present time Judge Steveng is fully and un-
restrictedly active. His prognosis for continued good health is excellent.

If there i9 any further information that wonid be of help to the Committee,
Dlease be in touch with me.

Sincerely yours,
Noemax E. SHUMWAY, M.D.,
Professor and Chairman.

Senator Harr. T really do not envy you the nomination, but I do
envy you your medical record.

Judge Stevens, Thank you, Senator.

Senator Harr. I have no questicns. But I would like to make a brief
comment, A number of us, under the leadership, really, of Senator
Kennedy, directed a letter to the chairman asking for some specifics
and I would hope, inasmuch as we now have a nominee where the
further we pursue, if you will, the better will he look, that we will
establish in this hearing a set of standards that will apply hereafter.
The committee over the years has developed certain procedures and
never really formalized them. It is our hope that, as a result of the
procedure that we apply in the nomination of Judge Stevens, that
15 hereafter we have a nominee where there is a feeling that the
further we pursue, the more trouble we will get, that we will nonethe-
less have these standards to follow,

The inquiries we make of you, Judge, are made not in anticipation
of getting bad answers, but in the constant belief we will get rood
answers. Whether the press believes it or not, I think no member of
the committee, certainly not I, ever enjoyed dismantling any of those
earlier nominations. It is nice to anticipate that we will not have
that happen, that we will not have any trouble.

Finally, it is not the Senators on this committee that have to worry
as much as the staff members. The staff of the Antitrust Subcommitice,
for example, tell me that they have read all your antitrust opinions,
and they report all the good things that have been said about you,
the clarity of ex ression, the balance with which you present the
different points of view, and the restrained conclusions to which you
come. They gave me no mean questlons to ask you.

I will not even ask you to respond to Senator Stevenson’s comment
in his introduction when he sald your record on the bench indieates
that you see it as your duty to apply the law and not to make it.
Certainly that would be expected of you as an appellate judge. But
if you want to comment upon what the role of the Supreme Court
Judge is with respect to making law, you could do it.
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Judge Stevens., I would only comment to this extent, Senator,
because I think it is a fair question, that 1 recognize there is a differ-
ence between the kind of work that must be done there and the kind
of work that must be done in the court of appeals. There are, I sup-
pose, a larger proportion of the decisions where you do not have as
clear guideposts as you do in the court of appeals. We work in a more
restricted framework in the court of appeals. There is no gquestion
about that, and there are times when you must face up to questions
to which there are no clear answers.

Senator Harr. The Attorney General said in his introduction that
your opinions are a joy to read. I was going to ask him if all the liti-
gants in those cases before you found that to be true. [Laughter.]

Judge Strvens. He might be about half right on that,

Senator Harr. Thank you, Mr. Chairman.

Chairman Eastrann. Senator Hruska.

Senator Hrusga. Mr. Chairman, this is the third time I have had
the pleasure of sitting at a hearing to listen to the testimony of the
nominee. The first time was in October of 1970, when there was a
hearing on his nomination to the circuit court. A second time was in
June of 1974, in Chicago, T1l., where this nominee and some of his
colleagues appeared to testify before the Commission on the Revision
of the Federal Court Appellate System. Today makes the third time.

The work that has been done by this nominee as a lawyer and as a
jucdlge has been very thoronghly canvassed. T wish that I had had the
time to read more of his opinions and other legal writings than T have.
But I have read enough of them to confirm in my own mind the judg-
ment that seems to be quite general as to the excellence of his work.

So, Mr. Chairman, I have formed a judgment and come to a con-
clusion that is in line with that of those who have known him so long
and who have testifted as to their high estimate of his qualifications,
of his professional competence, his loyalty to the Constitution, and
his integrity.

It is my intention to support and to vote for his confirmation in the
committee and in the Senate.

I might observe, Mr. Chairman, that for both you and for me, with
the confirmation of the next Justice to the Supreme Court, we will
have sat in confirmation hearings on the entire membership of the
Supreme Court. That also is true, 1 believe, of Senator MecClellan.
That also may be true of you, Senator Hart.

Judge Stevens, T want to take this oceasion to wish you well in your
work. It ig an exacting and demanding position, as I am sure you are
as fully aware as anyone,

I congratulate you once again on your nontnation,

Judge Stevens. Thank you, Senator Hruska.

Chairman EagrLanp. Senator Kennedy.

Senator Kenweny. Thank you, Mr. Chairman.

T want to welcome the nominee and congratulate him on his nomi-
nation to the Supreme Court of the United States. I think it is an
enormous personal tribute to you, Judge Stevens, and one which T am
sure is appreciated by the American people in the respect that the
nomination recognizes the extraordinary excellence in law and the
pinnacle of professional achievement it carries with it, along with a
lifetime of responsibilities and opportunities.

63—TT4—T 5—-2
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" So I want to congratulate you on yvour nomination and to welcome
you here.

Judge Stevens. Thank you, Senator Kennedy.

Senator KENwepy. Senator Hart made reference to some of the
procedures in which a number of us joined In requesting so that the
committee might have certain information. You have been all too will-
ing to comply with the requests, and to your great credit have deinon-
strated sinee your nomination was announced, your forthrightness,
candor, and willingness to share with this committee and with the
American people any requests made by the committee,

I am sure you understand the nature in which many of these requests
have been made. Some of us wish ingtitutionalized some of the proce-
dures for consideration to the highest judicial office to this country and
the most. thorough kind of review which we are expected to conduct
as members of this committee and under the Constitution of the United
States. And, as Senator Hart has indieated, the further we review your
own background and experience, 1 believe the stronger your nomina-
tion becomes. I feel that the American people will have a strong sense
of sharing in the appointment that the President has made.

It has been in that spirit that these requests have been made.

Two weeks ago, a few of the members of this committee made a
request of the committee to try examining the criteria which should
he used in terms of fulfilling our responsibilities under the Constitu-
tion and performing the role of advice and consent. Tt was the decision
of the committee at that time not to do this in a formal manner; but
Senator Mathias, Senator Abourezk. and myself held an informnal
meeting in which we invited some distinguished constitutional author-
ities and a former president of the Bar Association. Tlobert Meserve,
to examine with us some of the eriteria that might be considered.
Tltimately T am sure it will all be criteria which is subjective in
pature and perhaps follow the guidelines that the Bar Assoclation
Lras set out.: but T found the meeting nseful and informative,

Omne of those who appeared on that panel was Professor Howard
of Virginia Law School. and he summarized what he considered to
be some criteria. If T conld. T will state these tliree areas that he
mentioned. First, the professional qualifications, which are the integ-
ritv, professional competence, judicial temperament. legal. intellectual
anil professional credentials, Then second, he mentioned the nominee’s
being a public man. one whose experience and outlook enables him to
mediate between tradition and change and preserve the hest of social
law and social heritage while accommodating Taw for a change in needs
and change in perception, Third, he should in some ways provide a
mirror of the American people, to whom peaple with submerged aspira-
tions and suppressed rights can look with confidence and hope,

T am wondering whether you care to comment on these observa-
tiona?

Judee StEvens. T think. of course, all of those qualities are desir-
able. I think it is perhaps impossible to get evervthing that one wants
in any one individual but T certainly would subscribe to an effort to
find a person who meets all three of those criteria. as well as strietly
professional eriteria. T have had little to do with the selection process
mvself, so I do not know that I can say more than that, But I cer-
tainly would not rule out any of those factors.
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Senator Kenxepy. Well, do you see yourself, not necessarily re-
stricting yourself to the words of Professor How ard as one to whom
those with submerged aspirations and suppressed l‘lﬂ'hts would be
able to look to Wlth confidence and hope?

Judge StEVENS. Well, it is kind of interesting—let me just answer
it this wav—amonw the mail T have received. comphmentmv mail,
hias heen from inmates in prisons, who have said they were writing to
their Senators asking them to vote for my confirmation. T suppose
they are about submerged as any element of our society. So T think
perhaps I may supply “that particular need to some degree, at least.

Senator Kexxepy. 1 too believe that is a strong indicator of their
Tecling about the sense of justice you have administered on the coutt.
Are youaware there have been some of those involved in the various
women's movement who have analyzed your opinions and have ex-
pressed some concern? T know there are one or two groups who have
actually requested to testify before the committee on this issue. Could
you share with us vour :renem] view on whether you believe that
women have obtained equaht_v in America, whether they should, ox
what role the law and the court shouid have in the process?

Judge StrvExs, Well, T am satisfied that they have not achieved
fnll oquahtv and that they are marching definitely in that direction.

I think the standard that T will applv in any litigation involving
a sox diserimination question would be the same whether the claimant
was of the male sex or the female sex. T am aware of the two cases
that they specifically criticized: my dissent in the Bridgeport Brass
case and the Spragis case. I re-examined them a few days ago, and T
would not write them differentlv. T think my simple standard that 1
was applving was would the person have fared better in the particu-
Tar «<ituation that was involved had he or she been of the opposite sex.
and 1 conclnded one way and my colleagnes concluded another. But
T think a fair reading of those opinions “will not find any bias what-
SOevVer.

I chould sav that I am aware of a total of five cases which arguably
involve sex diserimination issues in which I participated. and those
two are the ones in which I came down on the side of denving the
female litigant velief. and there are two others in which I participated
on a panel in whicl additional relief was ordered in favor of the female
litigant: and there is a fifth in which there was a partial victory and a
nartial defeat for the female, So if one were to determine impartiality
by results, it jnst so happens that I think I come out about 50-50. Bnt
I do not think that is the correct way to analyze a judge’s performance
because it depends entirely on the mix of cases that one gets.

But T can assure vou that T am free of prejudice ng aninst either sex
and helieve T ean rule impartially when members of one sex are en-
raged in litigation invelving theiv rights to employment or other
nppmtumtloq

Nenator KENNEDY, As a private citizen, what ave yonr views on the
equal rights amendment.?

Judee Stevexs, Well, T don't really know. Senator. T tanst confess
that, other than the s¥mbolic valne of the amendment, T am not en-
tirely clear how mueh it will accomplish bevond the equal protection
clanse of the 14th amendment itself.

Senator Kexxepy. IMow often has that been extended to cover
wonen ?
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Judge StevEns. Well, there are about three cases I remember that
the Supreme Court has had to face up to that question, and the law in
that area is developing, both statutory law and constitutional law.

Senator Kennsepy. Do you feel that equal rights to women would
definitely fall within the 14th amendment ?

Judge SteEvENS. Certainly, in certain situations.

Senator Kexxepny. Isn't 1t o fact that throughout history, when those
matters have been raised in the courts, they have been extremely reluc-
tant to apply the 14th amendment ?

Judge StevENs. I was not under that impression, Senator. In recent
years, as you know, Congress has been just as slow as the judiciary
about getting into this area, and once Congress acted, then the judici-
ary moved swiftly and effectively in enforcing the statutes Congress
enacted. Prior to the basic statutory changes which included women as
a protected class, or members of both sexes as members of the protected
class, there was little litigation in this area. There is no question about
it.

Senator Kenngpy. Is it your position that rights and interests of
women are achieved through an equal rights amendment or expansion
of the 14th amendment? Should equal rights for women be achieved ?

Judge Stevens. Well, Senator, I must be very careful about what wo
say when we say they should be achieved. I think women should have
exactly the same rights under the law as men. I think they should have
the same economic opportunities. Bul I do not think they should win
every case they file.

Senator Ken~NepYy. What would be your assessment of the kinds of
discrimination against women, prior to the time of either the equal
rights amendment or recent times? Do you find that your review of
various statutes, whether they be State, local, or Federal, that dis-
crimination has been the case in the past ?

Judge StEVvENs. I'm afraid I do not understand the question.

Senator Kenneoy. Would you conclude that maybe retrospectively
there has been a series of local statutes. even State laws, that violate
the rights of blacks in this country over the last 25 to 50 years?

Judge StevENns. If you are asking me if there has been a history of
discrimination which we would all reject today, that nevertheless is
part of our history, it is true in the racial area: it is true in the sex
area; it is true in many areas. I do not wish that kind of history to
survive, of course, But it is part of our past.

Senator Kexwepy. I'm just trying to find out how eoncerned you are
about the question of sex disecrimination. Would you say that yon have
been more disturbed by discrimination against blacks rather than
women? Or, are you equally disturbed about both? Is this a matter
that you feel that the American people are very much interested in and
cogcemged about ¥ What can you tell us of your own views about the
subject ?

J]udge Stevens. Well, I am certainly concerned. and I agree that
the American people are and should be concerned. T have not thought
in termns of placing priorities; two wrongs. both of which we want
to eliminate completely, if we possibly can. I suppose. if T am asked to
do s0, T would be more concerned about the racial diserimination be-
cause I think they are a more disadvantaged group in the history of
our country than the half the population that is female,
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Senator Kexxepy. You recognize, though, the emerging conscious-
ness and interest among women and their role in the society. In many
respects, I believe this interest has been reflected in the support for the
equal rights amendment. I am just wondering whether on that basis
vou feel that you would support 1t ¢

Judge Stevens. I really wonder if it is approgriate for me to sup-
port or oppose the equal rights amendment. I did have a case that in-
volved the question of procedure, as to whether the amendment had
heen duly ratified in Illinois. But our consideration of that case had
nothing to do with our views as to the merits of the amendment, be-
cause t%e issue would be the same regardless of what the subject mat-
ter of the amendment might be.

I just have not, frankly, taken a position on the equal rights amend-
mnent, and T am not in the habit of expressing opinions about something
that I have not really thought through, I think it has symbelic im-
portance; but as far as its legal importance, I am just not really sure of
its significance.

Chairman Eastrann. We will recess now until 2:30.

[ Whereupon, at 12:35 p.mn., the committee recessed, to reconvene at
2:30 p.m. the same day.]

AFTERNOON BESSION

Chairman Eastraxp. The committee will come to order.

Judge Stevens, I will ask you to stand aside temporarily while we
take the testimony of Mr. Warren Christopher.

Mr. Christopher, please identify yourself for the record.

TESTIMONY OF WARREN CHRISTOPHER, CHATRMAN, AMERICAN
BAR ASSOCIATION STANDING COMMITTEE ON TEE FEDERAL
JUDICIARY

Mr. Cuaristoruer. My name is Warren Christopher. I am a prac-
ticing Jawyer in Los Angeles, Calif. I am chairman of the American
Bar Association’s Standing Committee on the Federal Judiciary, and
it is in the latter capacity that I appear here today.

Chairman Eastraxp. You were Deputy Attorney General of the
Tinited States, werce you not ?

Mr. CrrisTorHER. Yes; I wasin 1967 and 1968.

Chairman Eastraxp. Proceed,

Mr. Currstoraer. Mr. Chairman and members of the committee,
may I first thank you on behalf of the ABA and our committee for this
opportunity to appear here. We value it and we appreciate it.

Our committee investigated Judge Stevens in 1970 at the time that
he was nominated for the Seventh Circuit Court of Appeals. At that
time, Mr. Chairman and niembers of the committee, we found Judge
Stevens to be well qualified for the appointment.

At the time of his nomination and in the weeks preceding it, we con-
ducted an entirely new inquiry regarding him in connection with this
nomination that 1s now before the committee. Qur new investigation
and our new evaluation involved a consideration of all of his opinions
on the court of appeals, interviews with all the judges on the seventh
circuit, and with a large number of other judges in that circuit and
around the country, interviews with judges and lawyers not only in
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the Chicago area but around the country, interviews with law deans
and law professors throughont the country, and finally, Mr. Chairman
and members of the committee, an interview with Judge Stevens

himself, )
I have filed with the committee a letter summarizing the results of

our investigation, and I shall not repeat it in detail here.

[ The letter referred to follows:]
AMERICAX BAR ASSOCIATTON,
Chicago, HL, Doeember 8, 1975,
ITon. JaMES O, EASTLAND,
Chairman, Senate Commitice on the Judiciary,
New Senate Office Building,
Washingion, D.C,

DEeaR Mi. CHAIRMAN: This lefter is submitfed in response to your invitation
to the Standing Commitiee on Federal Judiciary of the American Bar Assorcia-
tion to submnit its opinion regarding Honorable John DPaul Stevens of Iilinois
who has been nominated to be an Associate Justice of the Supreme Court of the
Tnited States.

Our Committee is of the opinion, based upon the investigntion described be-
low, that Judge Stevens meets high standards of professional competence, judi-
¢ial temperament and integrity-—the Commitfee’s highest evaluation fer poten-
tial nominees for the Supreme Court. To the Commitfee, this means that from
the viewpoint of professional gualifieations, Judge Sftevens i« one of the best per-
«ons available for appointment to the Supreme Court. It should be noted that
the Committee does not attempt to comment on political or ideolngical matters.

Our Comnmittee investigated Judge Stevens’ qualification« in 1970 when he was
appointed to the United States Court of Appeals for the Seventh Circuit and we
then reported that Judge Stevens was Well Qualified for appointment to that
judicial position. Our Committec's current inquiry regarding Judge Stevens in-
cluzded the following:

(i) Surveys of Judge Stevens’ opinions were made fur our Comunittee by prac-
ticing attorneys and by professors of law,

(ii) All of the membets of the Seventh Circnit Court of Appeals were inter-
viewed. In addition, the Chief Judee of each of the District Conrts within the
Heventh Cirenit was interviewed as were a number of other federal and =taie
contt jndees within the Seventh Cirenit.

(iit) More than fifty Jawyers within the Seventht (irenit who are in active
practice and who would be most tHkely to he familiar with Judge Stevens' repu-
tation and work were interviewed.

(iv) A number of judges and lawyers outride the Seventh Ciremit were inter-
Tiewed,

(v} The deans or members of the faculties of Inw schnols in the Seventh
Circuit who were most likely to know or be familinr with Judge Stevens' work
were interviewed. In addition. dean<e and profescors of law in law schools out-
gide the Seventh Circuit were interviewed.

{vi} A member of our Committee interviewed Judge Stevens.

PROFESSIONAL BACKJROUND

Judge Stevens has a distinguished reenrd as o smident, n neackeing lnwver,
and as a judze. He received hizx B.A, from the Univerxity of Chicago in 1941,
graduating Phi Beta Kappa., Following service in the Navr, he attended North-
western Schol of TLaw, where he received a J.1. in 1947, Fle was first in his law
school class, co-editor of the Law Review., and o member of the Order of iha
Coif, After gradnating. he served as a Ilaw clerk for one year to Mr. Jnsatice
Rntledge on the United States Supreme Court.

IFrom September 194K to March 1941, Judge Stevens was associated with the
law firm of Poppenhusen, Johnston, Thompson and Raymond {(now Jevper &
Block) in Chieage. Then, from March 1951 to January 1952, he was Aszoriate
Conunsel to the Suhcommittee on the Study of Monopoly Power of the Committee
on the Judiciary of the United States ITouse of Representatives in Washingtaon,
D.C', Thereafter, he orgnanized and beeame n meber of the firm of Rothschild,
Stevens and Barry when it was formed on Jnly 1. 1952, and remained with that
firm until appointed to be a judge for the United States Court of Appeals for
the Seventh Circuit in 1970,
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While a practicing attorney, Judge Stevens engaged in general civil practice
and gained extensive experience in litigation and antitrust law. During his years
of practice, Jndge Stevens was a part-time member of the faculty _of North-
western University Law School (1952-1954) and the University of Chicago Law
School {1955-1956), teaching courses in Trade Regulation. Prior to going on the
beach, Judge Stevens authored a number of published articles concerning the
antitrust laws and was a member of the Attorney General's Committee to Study
Antitrust Laws in 1952,

In his practicing years, Judge Stevens was active in the bar associations. serv-
ing as chairman of the several committees of the Chicago Bar Association and
as a member of the Association’s Board of Managers; he 2lso served on o ¢ivn-
mittee of the American Bar Association. Had Judge Stevens reinained in prae-
tice, he would have become, in 1972, the President of the Chicage Bar Asso-
ciation.

The vear before Judge Stevens was appointed to the federal bench, he served
as general coungel to the Special Commission appointed by the Supreme Court
of Illinois to investigate the integrity of the judgment of the Court in Penple
v. Tsaacs. He acted as the Commission’s counsel during the hearings that there-
after ensued in connection with that inguiry, as a result of which two Justices
of the Illinois Supreme Court resigned.

I, SURVEY OF JUDGE BTEVENS' OPINIONS

Judge Stevens hias authored approximaitely 215 opinions since he went on the
federal bench in 1970. All of these opinions were examined for our Committee
by a group of practicing attorneys, In addition, six professors at the Harvard
Law School ecach read 30-35 of Judge Stevens' opinions., Doth the practieing
lInwrers and the academiciany expressed admiration for the outstanding qualiry
of Judge Stevens' opinions.

Judge Stevens’ opinions eover almost every field of federal law, including civil
rights, eriminal law, securities law, tax law, antitrust Inw, labor law, patent taw.
administrative law and federal procedure and jurizdietion. The opinions are of
consistently high quality in each of the substantive areas of law involved. Several
of the law school professors who evaluated Judge Stevens’ opinions noted the
excellence of particular opinions dealing with legal subjects in which they are
expert, One professor characterized an epinion on federal jurisdietion as a “mndel
of analysis”; one ¢observed that Judee Stevens’ oninions in complicated statutory
interpretation cases are “excellent”, and sometimes “brillinnt”: an anfircnst
teacher pointed te “very thoughtful, =ound and creative” antitrust opinions hy
Juidge Stevens : and another professor called attention to “very gond” tax opinions,
Tiis congistent excellence in opinions ranging over a broad spectrum of sub<tan-
tive areas indieates that Judge Stevens would be highly quulified to deal with the
many complex issues which reach the Supreme Court.

Overall, Judge Stevens’ opinions are well written, highly analytieal. elosely re-
rearched, and meticnlously prepared. They reflect very high degrees of scholar-
ship, discipline, open mindedness, and a studied effort to do justice to all parsies
within the framework of the law.

II. JUDGES IN THE SEVENTII CIRCUIT

Judge Stevens has been unanimously endorsed by all of his colleagues on the
Seventh Cireuit to sit on the United States Supreme Court; several of hisx eol-
leagues described him as one of the best Cirenit Judges in the United States. The
Judges of the Seventh Circuit, in evaluating him, have used sueh ferms as “spec-
faenlar”, “outstanding”, “excellent”. and “tops"™.

Our Committee also interviewed other federal district judges in the Seventh
Cirenit and state court judges in the Cirenit. All of fhe jndges interviewed ex-
pressed professional praise and admiration for Judge Stevens. his ability, and his
integrity. It is noteworthyx that the federnl district judges in the Seventh Cirenit
knew him not only by reading his opinions but a< the judge of the Seventh Cireuit
often designated to make presentations to all the judges of the Seventh Circuit
at their conferences concerning recent landmark decisions.

11T, LAWYERS

Moast of the lawrers interviewed practice in and around Chicngo where Jndze
Stevens iz hest known. Those interviewed included a wide speetrum of lawyers,
among them lawyers who represent minority groups, labor unions, large corpora-




20

tions, plaintiffs and defendants in personal injury work, and persons charged with
crimes, Some were United States Attorneys and others were engaged in eivil
righta cases. Without exception, the lawyers describe Judge Stevens as being fair-
minded and compassionate, as having perception of legal and factual issues, and
as having jaudicial temperament, All praise his legal ability. Our Committee re-
ceived no adverse opinion about Judge Stevens in connection with any of its in-
quiries from practicing lawyers although some of them have had cases decided
againgt them by the Judge.

IV. DEARS AND PROFESS0ES OF LAW

Our Committee spoke to either the deans or members of the faculty of the major
law schools in the Chicago area and to deans and professors on faculties through-
out the countiry who might know Judge Stevens or his work. Many of those we
spoke to knew Judge Stevens personally because of hig past service as a law school
lecturer on the antitrust laws, All those interviewed spoke in high terms concern-
ing Judge Stevens’ aecomplishments, ability, and integrity, and all indicate that
he has excelleni qualifications for appointment to the Supreme Court,

¥, JUDGES AND LAWYERES OUTSIDE THE SEVENTH CIRCUIT

While Judge Stevens is not so well known outside the Seventh Circuit, a2 num-
ber of judges and lawyers contacted by the ‘Committee either know him or are
familiar with hig work, The uniform reaction of those who have a basis for opin-
ion is highly favorabie. It is nndoubted that Judge Stevens has made an affirma-
tive impression on those who have become acguainted with him or his work.

V1. INTERVIEW WITH JUDGE STEVENS

Judge Stevens was interviewed by a member of our 'Committee. Judge Stevens
is a modest, friendly and even-tempered man, devoted to his family, the law, and
to judicial excellence. He is thorough and fair-minded, and looks to his new posi-
tiom, if confirmed, with dedication, humility and enthusiasm.

Dharing the course of inquiries concerning Judge Stevens, the Committee learned
that in 1974 he underwent open heart surgery. During our interview with Judge
Stevens, he was asked about his physical condition. He reported that he had made
a complete recovery froim his heart surgery and that he is in excellent health,
His 'Seventh Cireuit colleagues confirm that he has enjoved a full recovery, that
his health appears excellent, and that he carries 2 normal workload. Judge Ste-
vens gives every appearance of being alert, vigorous, and without physical impedi-
ment, (We alse understand that Judge Stevens has cooperated fully with Admin-
istration officials in enabling them to obtain a medical evaluation of his physical
condition.} Based upon the information supplied to us by Judge Stevens and his
colleagnes, we believe that he has the health and stamina necessary to discharge
the duties of a Justice of the Supreme Court.

In the personal interview with Judge Stevens, our Committee inquired about
his financia) holdings and off-bench activities. While he was a practicing lawyer,
Judge Stevens served as a director or officer of several companies but he resigned
all such positions when he was appeinted to the bench in 1970. He has held no
such position gince he has been 2 member of the United States Court of Appeals
for the Seventh Circuit.

Judge Stevens has filed statements of interest required of him as a federal judge
and he advises us that his answers to questions concerning possible conflict of
interest were all negative. He nlso states that he has sold most of his securities
during the time he has gserved as a cireuit judege.

Faur speeches given by Judge Stevens subsequent to the time he became a
sitting judge have been examined and none of them expressez an opinion on
matters that were either before Judge Stevens or might come before him as a
sitting judge.

CONCLUSION

Durlng the course of our investigation (which was necessarily compressed into
a relatively short period of time), our Committee attempted to inguire into all
facets of Judge Stevens’ eareer which would be relevant from a professional
rtandpoint. Based upon this inquiry, a restudy of our Committee’s 1970 report
concerning Judge Stevens, the examination of his judicial opinions, and a
personal interview with him, our Committee is nnanimonsty of the view that
Judge Stevens meets high standards of professional competence, Judicial tempera-
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ment and integrity—ihe Committes’s highest evaluation. To repeat, this means
to the Committee that from the viewpoint of professional qualifications, Judge
Stevens is one of the best persons available for appointment to the Supreme

Court.
This report is being filed at the commencement of the Committee’s hearings.

We will, as a matter of routine, review our report at the conclusion of the
hearings and notify the Committee if any circumstance has developed to require
& modification of our views.

Respecifully submitted.

WARREN CHRISTOPHER, Chairman.

Mr. CuristorHER, I would like, however, to comment upon one aspect
of our investigation, and that is our survey of Judge Stevens’ opinions.

As you have heard earlier this morning, Judge Stevens has written
more than 215 opinions since he went on the Federal bench in 1970.
All of these opinions were examined for and by our committee by a
group of practicing lawyers, In addition, six professors at the Harvard
Law School each examined between 30 and 35 of Judge Stevens'
opinions. Those opinions by Judge Stevens cover almost every field of
Federal law, criminal law, securities law, tax law, civil rights law,
antitrust law, lJabor law, patent law, administrative law, and Federal
jurisdiction.

The striking fact that comes throngh from a survey of the opinions
is their consistently high quality, regardless of the substantive area
involved, Several of the law school professors who, I might say, are
not an uneritical andience, noted excellence in these opinions in the
particular areas in which they teach., One professor characterized an
opinion on Federal jurisdiction as being a model of analysis. One
professor observed that Judge Stevens’ opinions in complicated statu-
tory interpretation cases are excellent, often brilliant. An antitrust
teacher pointed to a very thoughtful, sound, and creative antitrust
opinion, and this was echoed with respect to other opinions. Another
professor called his tax opinions very good.

This consistent excellence, Mr, Chairman and members of the
committee, in opions ranging across a broad spectrum of Federal
law, gives high promise that Judge Stevens will be able to deal with
the very complex issues that are before the Supreme Court at almost
every argument session.

Overall, the view of our committee is that Judge Stevens’ opinions
are well written, highly analytical, closely researched, and meticu-
lously prepared. They reflect a very high degree of scholarship, dis-
cipline, open mindedness, and a full effort to do justice to all the
parties within the framework of the law.

In summary, Mr. Chairman, and to try to abbreviate my testimony,
during the course of our committee’s investigation, which was neces-
sarily abbreviated because of the relatively short period of time, our
committee attempted to inquire into all facets of Judge Stevens’
career, which would be relevant from a professional standpoint.

Based upon this inquiry, a restudy of our committee’s evaluation in
1970, an examination of his judicial opinions, and a personal interview
with him, our committee is unanimously of the opinion that Judge
Stevens meets high standards of professional competence, judicial
temperament, and integrity, and that is our committee’s highest
evaluation. To our committee this means that from the standpoint of
professional qualification, Judge Stevens is one of the best persons
available for appointment to the Supreme Court of the United States.
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Thank you very much, Mr. Chairman.

Chairman Eastraxp, Thank you, Mr. Christopher.

Senator Kennedy.

Senator Kexwepy. Mr. Chairman, may I just welcome Mr. Christo-
pher to the comniittee. T thinlk that under his leadership the American
Bar Association is well served. He las been a distingnished public
servant in the Justice Department as well as with the bar association
and, as T am sure the nominee knows, this is very high praise from
someone for whom we have learned through experience to have a great
deal of respect. We are delighted to have von back here.

Mr. Cnrrsrorrer. Thank vou very much, Senator IKennedy.

The Citatemaw. Senator Thurmond,

Senator Trroratonn. Thank vou, Mr. Chairman.

Judge Stevens, T would like to congratulate you upon vour nomina-
tion to the Supreme Court, and T would also like to congratulate Presi-
dent Ford upon selecting vou to fill that high position.

I have studied some of your decisions, and have been greatly im-
pressed with the quality of your work. Your decisions show an ability
on your part to single ont the issues in the case, to hring together the
facts and the applicable law, and to state suceinetly the conclusion with
hirevity and exactness. Your style of legal writing indicates you ave
capable of ascertaining the narrow issue which must be decided, and
confining your decision to that specific area. This is an ability which
is refreshing, and T certainly commend you to a position on the Su-
preine Court.

I was pleased to note that the American Bar Association’s Commit-
tee on the Federal Judiciary reported that you meet high standards of
professional competence, judicial temperament and integrity, and gave
vou thelr highest evaluation. Your record. as I have been able to ascer-
tain it, indicates that you believe in deciding the case on the law and
the facts. I believe you will do vour best to uphold the Constitution of
the United States and to show fairness to all and partialitv to none,

I believe that is all we can ask of a Supreme Court justice, and T
shall be pleased to support your nomination.

Jndge SteveEns. Thank you, Senator Thurmond.

TESTIMONY OF JOHEN PAUL STEVENS, NOMINEE—Resumed

Chairman EastraND. Senator Kennedy.

Senator Kenwepy. Thank you, Mr. Chairman,

Judge Stevens, I would like to return. at a later time. to the issue of
women’s rights. I do not know how long I will be able to continue, as
other members of the committee have questions. but T would like to
cover, at least in a preliminary manner, some other areas of interest
and then come hack to that area later.

Would it be agreeable with you to provide the committee with a
financial statement that conld be made available to bhoth the committee
and to the public? Justice Blacknan did this for the committee, and I
wonder whether vou would be willing to make that available for the
committes and the public?

Judge Simvexs. Senator Iemnedy, that information has already
been made available.
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[The financial statement released by the chairman follows:]

Financial statement of John Paul Stevens, Dec. 2, 1975

Asuets:
Cash in checking account? $1, 400
Cash in savings accouwnt* _. . L ______ 37,000
$40.000 face amount West Virginia Turnpike revenue bonds, 3% per-
cent, due December 1980 (680 Y e e 25, 400
$10,000 face amount State of Connecticut 5% pereent bonds, due
Reptember 1, 1985 e 9, 454
TTome in Burr Ridege, 1L 1335, gﬂ(}
1967 Cessna single-engine airplane 7, 10
1971 Pontiac automobile *_. . ___._ .. _ 1, 500
1973 Fiat autowmobile ? 1, 000
Cash surrender value of life insurance—estimated_ oo _ 12, 000
Total assety . _______ . [ 220, 284
Liabilities ;
Mortgage on home_ e 39, 000
Laoan on insurance policies_ o __ 10, 000
Total liabilities __ . ______ i e 49, 000
Net wortll ce oo e 171,288

T owned jointly with wife., Flizabeth

A Gwued by wife, Elizabeth, Wife owns no other property.

=Senator Kenxepy. I know it has been made available to the com-
mittee but will you make it public?

Judge Stevexs. The committee can do with it as it pleases. It is
up to you, If you think it is appropriate to make it public, that is your
decision to make. No one wishes to have personal details made publie,
but 1 have no objection. T will leave it to the good judgment of the
committee as to whether to make it public or not.

Senator KExvepy. Well. T am distinguishing between the tax forms
and tax material and a general kind of financial statement. T agree
with you that the committee has the complete authority and the
power to release that information. But T am wondering whether on
your own vou would be willing to make a general financial statement
available to the public as Justice owell and Justice Blackman did
without regard to the action or the determination of the committee ?

Judge Stevexs. I would think that is a question for the commitiee
to deeide. T have nothing to withhold, but T have turned everyvthing
over to the committee and 1 hiave no objeetion to your doing whatever
vou gee fit with it Ineluding making it public, and that is true of
cvervthing I have supplied to the commmittee. It is in the good jude-
ment of the committee. I think it is for you to decide because vou
are running the hearings and T amn trying to cooperate in every way
I can.

Senator Kexxyrpy. But there is a broader dimension, is there not?
Jndge Slevens, we are not trying to do this just to satisfv the members
of this committee. We are tryving to perform a public function as
well, We obviousiy have the power and the authority to release that
information.

Judge Stevexs. If vou think that will facilitate the performance of
your public function. go right ahead.
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Senator Ken~xEpy. Well, we are not doing this just as members of
the committee but for the American people. We are trying to act as
their representatives. Would you be willing, as Justice Blackman and
Justice Powell have done on their own, to give a financial statement?
I gather from your remarks that you made to the committee, that
unlike either Justice Blackman or Powell, you are not prepared to
make a public financial statement.

Judge SteEvENs. I have read the transeripts of the hearings with
respect to the justices whom you name, and it is my impression that
I supplied a great deal more detail than any of them did. I was not
aware of the disclosures that you deseribe because I did not find
them in the record. But I certainly have no objection to doing what-
ever any cther justice of the Supreme Court would do or any other
nominee. I have nothing whatsoever I wish to withhold,

I do not want to bypass the committee procedure. I think it is your
decision to make as to what is in the best interest in the way of dis-
closure, and I will cooperate fully and give you any information
you want on any subject.

Senator KENNEDY, I am sure that in your review of the hearings
on the nomination of Justice Blackman you observed on pages 22-24
the various lists of stocks and the transfers of stocks. Justice Powell
in subsequent hearings did the same.

Judge Stevens. I gave you much more detail than is shown on
those pages.

Senator KENnEDY. I know. But I would like to know whether you
would be willing to provide such finaneial information as a matter
of public record rather than waiting for the committee to act. No
one doubts the power of the committee to act.

Judge Stevexs. You have my authority to release whatever you
think would be in the public interest.

Senator Kennepy, If we could go on an issue of crime in this
country. Probably outside the issues of the economy, unemployment,
inflation, energy, I would think that to people in many of the urban
areas crime is the No. 1 problem.

In your own review of various cases, what do vou think are really
the primary causes that have led to the growth of crime in our
society ?

Judge Stevens. I really do not think one can judge from the records
of the cases that come before us because we deal with the facts of
the crimes themselves rather than the background and social condi-
tions that produce the hardship and unhappiness that often lead one
to a life of crime. I could not evaluate on the basis of my work the
hierarchy of causes of this most unfortunate situation in our society,
and it really would be presumptious of me to try to spenk as an expert
on rezlly a sociologicel question.

Senator KenneDy. Well, this is something that I imagine most peo-
ple can express some view about. Why do thev think that there is a
growth of crime? This has been an issue that has been tallked about
and debated. Tt is a matter in the national political campaigns and
has been discussed widely over some period of time. ¥ would think
that as a citizen you could help us a bit in how you view this matter of
the growth of crime and what you think are some of the principal
causes for this growth.
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Judge Stevens. Well, I think certainly one rather obvious cause is
the extent of unemployment in the country. No doubt it is a significait
contributing factor. Another factor, that is diflicult to evaluate, is
changes in statistical methods of reporting and keeping track of crime.
Sometimes what appears to be a growth in crime is a difference in
keeping records and reporting what happens. I really do not know
why we have as much crime as we do. It is a very sad social situation.

Senator KEnnEDY. Do you think that the bottleneck in the courts
has been a factor

Judge Stevens. I think the failure of the Congress to give adequate
numbers of Federal judges is a contributing factor in the failure of
the judges to deal with the criminal litigation as promptly as they
could. I think the speed with which cases are disposed of in the Federal
system compares very favorably with the speed with which they are
disposed of in the various State systems. But there is always room for
improvement. There is much room for improvement in the judicial
system, of course, at the Federal level and at the State level.

I personally think that one of the most unfortunate phases of our
overall judicial system is the practice of electing State judges. I think
that if that were changed, the whole system might change.

Senator KeNNEDY. As you pointed out, the backlog in State court
systems is really a national tragedy. I would use stronger words than
you might want to use; but a review of this backlog, particularly in
the urban areas, indicates that it is extremely difficult for an accused
to receive a speedy trial, for the innocent to be freed, and for the
guilty to be brouhgt to justice.

Would you agree with that as a general proposition or would you
want to make any comment based upon your own experience ?

Judge StevENS. I think generally there is much more delay in the
judicial system in the administration of criminal justice than there
should be. It is not only in bringing the indictments and bringing the
cases to trial. There are continuances because the judges are busy and
they do not have adequate facilities. There is no doubt about that. There
is much that can be done, and I think what also is tragic is that becanse
the urban arcas, indicates that it is extremely difficult for au accused
most jurisdictions give priority to criminal matters, which they
should, civil matters fall farther and farther behind, so that this
problem accelerates and feels upon itself. There is no doubt about
that, and there need to be improvements in procedures. There need to
he improvements in personnel. There need to be improvements in
methods of selection. There are all sorts of thines that can be done.

Senator Kennrpy. Do you think a speedy trial and the surety of
punishment for the guilty would make some difference in terms of
discouraging crime?

Judge Stevers. T do not think we should look at the desirability of
a speedy trial simply from the deterrent standpoint. I think it is part
of the process. A criminal proceeding is a serious matter to the State,
1s a serrous matter to the defendant. Both sides are entitled to a prompt
disposition. T think we should approach it that way, not just stmply
in terms of deterrents, but in terms of rendering justice in an important
matter.

Senator Kuwweny. How mnch of a problem is it? I do not think
anyone would dispgree with you from an academic point of view, but
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is that the reality today in the urban centers of this country? What is
the court situation in these areas?

Judge StevEns. There are backlogs.

Senator Ken~NeDpY. There are serious backlogs, aye there not.?

Judge STEVENS. Yes.

Senator Kenxepy. How long a time on the average does it take to
try a criminal ease in Chicago ?

Judge Stevexs. I do not have any fipures on the average delay,
T have looked at them from time to time, but it is more than it should
be, I know that.

Senator Kexneny. In considering the problem of crime, obviously
we will be seeking a number of remedies here in the Congress, But,
I would like to know your feelings on capital punishment. Do you be-
lieve it serves as a deterrent ?

Judge Stevexs. Senator, if I ean digress for a moment, T do not
think I should answer the question about capital punishment. As I
understand it, that is a matter that will be before the Supreme Court,
and T think it would be inappropriate to comment on that. But with
respect to this whole concept of speedy trial. T do think it is impor-
tant that when Congress addressed the question of the speedy trial
statute or advancing trials, that it also think of the cost of doing so
and think in terms of providing the adequate number of judges and
facilities and the supporting matter that are needed to implement
the statute.

Y ou cannot simply say that we must try the cases in a shorter period
of time and expect that to be done withont the wherewithall to do the
job. The Chietf Justice has spoken on this many times.

Senator WENNEDY. I could not agree with you more, In terins of
the Federal response, I Lope that we can, through the LEAA or
through separate legislation, provide direct support to the courts. I am
hopeful that we can fashion some legislation soon in that areca.

But I know that capital punishment is going to be considered in the
Supreme Court. I am not asking at this time, nor would T at any time,
for you to give us a judgment as to the constitutionality of it. But, I
am asking vou to comment on whether vou think an effective case
hias been made showing that capital punishment zerves as 2 deferrent
to crime?

Judge StevENs. I do not know whether an effective case has been
made. T would assume that if one contemplated that he would be
punished by having his life terminated, that would have some deter-
rent effeet. But I do not know anything about the case that has been
made beeause I am not prepared to talk abont that,

Senator Kenxepy, Do you think that it does serve as a deterrent ?

Judge Srevens. I don't know. T suppose vou have to ask to whom,
with respect to what erimes, and so on.

_Senéqtor Kexxeoy, Do you think it serves as a deterrent for any
crime ?

Judge StevExs. Do I think it doesnow ¢

Senator Ilex~epy. T am asking you only for your general views on
this issue.

Judge Stevexs. I really don’t think I should discuss this subjeet
generally, Senator. T don’t mean to be unresponsive but in all candor
I mmst say that there have been many times in my experience in the
Inst 5 years where I found that my first reaction to a problem was.
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not the same as the reaction I had when I had the responsibility of
decisions and 1 think that if T were to make comments that were not
carefully thought through they might be given significance that they
really did not merit. I am not trying to be evasive. I am trying to be
honest.

Senator Kexxepy. Well, T can appreciate the question about the im-
plications in terms of the constitutionality of a particular issue, but
I think that giving us your own general views about this issue is appro-
priate for inquiry. Justice Blackmun talked at some length about this
1ssue before the committee at the time of his nomination, He talked
at some length about his own views on capital punishment.

Judge StEvENs. Senator Kennedy, I have the greatest respect for
Justice Blackmun and for all other members of the Court, but each
of us really has to face for himself the question of whether he thinks
it an appropriate subject for him to discuss when he is a potential
member of that Court.

I honestly do not think it is appropriate for me to give vou a
philosophical discussion of what I might do if T were a legislator. T
do not intend to be a legislator. and my policy thoughts are really
not. what would be controlling when I face the adjudication of these
matters later on. I think in good conscience T should do my best to
avoid saying anything that might have an impact on the impartial
treatment of this issue when it comes before the Court.

I am afraid that if vou lead me on this way I may be led to say
something that might make it more difficult to have whatever T o
later be accepted as a completely impartial analysis of the question.
That is how I see it.

Senator Kex~NEpy. Let us take an issue that is peripheral to capital
punishment. It does not relate directly to you and whether you approve
or disapprove of capital punishment. It is the issue of the applicability
in terms of whether capital punishment can be applied fairly and
equitably. That is a very significant issue that has caused enormous
concern among many people as it has to me. Any fair review of its
application over any period of time would have to indicate that
whether the statute is constitutional or unconstitutional it has heen
nsed and has generally been applied more heavily to the poor and to
the black people of this country. I wonder about that particular issue
in terms of your own concerns about the applicability of the capital
punishment statute,

Judge Stevexs. Senator, I think that is a fair question, and I would
say that with respect to this punishment, as well as with respeet to
any sanction of the law, it is always of paramount Importance to he
concerned with evenhanded administrations of law, without regard to
the character of the particular individual. who happens to be the
Htigant before the Court. T think that is a fair question.

Senator Kenweny. I am very sorrv, my attention was distracted.

Judge STEVEXS. Senator, I just tried to say that whether it is capital
punishnient or any other sanction the jaw might impose. I would
agree with the thrust of what your question seems to suggest, that we
must always be concerned with the impartial administration of the law
and that it should not be differentially applied to one group as opposed
to another.

Senator Kexyeny. Do you think from vour study of the law that in
solme C;ISE‘S certain laws have been applied more to one group than to
others?
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Judge Stevens. No such situation comes to mind in the work I have
done in the seventh circuit, but T am sure that where human beings
are involved that sort of thing, unfortunately, happens from time to
time.

Senator Kennepy. Well, generally what has been your feeling about
the kinéi of protection that the poor get in our system of justice in our
soclety

Judge StEveExns, I think in our circuit, I think there is much done to
make sure they have counsel available when they cannot afford it and
proceedings available to help them with the appellate process and the
indigent, defendant is provided with counsel. They are provided with
transcripts. There are many things that are done.

Senator Kexnnepy. Do you think that this is generally true in the
country as a whole? Do you think that assigned legal defenders—and
I know that there are some outstanding ones—can compete on an
equal footing with those attorneys hired by defendants who have
no financial problem ?

Judge StEvENs. The one about which I am most able to speak is
the Federal Defender Office in Chicago, run by Terence McCarthy,
and T think it can compare with any fine law office in the United
States. It is an excellent office. Tt is well run and the young lawyvers
do a fine job. It is an excellent office. I doubt if they are that good in
every place in the country because it is an exceptionally good office,
g0 there no doubt are shortcomings that have to be remedied from
place to place, but T do not have the factual details to speak in any
helpful way about it T am afraid.

Senator KeNNepy. But there is nothing else you want to add with
regard to the equal protection argument of the capital punishment
statute as it might relate to the poor and blacks, when the history of
the applicability of capital punishment shows rather clearly that in
far too many instances the poor and the blacks have been the ones
who have experienced the brunt of the application of the siatute?

Judge StevEns. I am familiar with the argument as it was pre-
sented in the case that was decided 4 or 5 years ago, and T agree it
is an appropriate argument to advance, but I do not think I should
comment on whether it should have controlling force or not.

Senator enwepy. How much weight would you give it?

Judge Stevens. That is exactly what I do not think I should say
without more careful study.

Senator KenNEpy. To what extent do you believe that the decisions
of the Warren Court in relation to eriminal law have contributed
to the rise in crime ?

Judge Strvens, Well, the only thing one can say is that those
decisions took place at a certain point in time and there is more erime
than there was before, but I do not think that necessarily proves a
cansal connection. Sometimes there are byproducts of procedural im-
provementis, sometimes men

Senator KenNepy. Yon think there have heen in this case?

Judge SteveEns. T really do not know. I think probably the causal
connection is overemphasized. There is a period of adjustment when
changes like that are made, and sometimes when things settle down,
such temporary loss as may have taken place tends to be replaced by
adjustment.
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Senator Kennepy, Is there anything you want to add to what you
think Congress can do to help in dealing with and combating crime?

Judge Stevens. Of course, really, T think the heart of the criminal
judicial administration problem hes in the State judicial systems
where most of the criminal justice is administered, so, unfortunately,
I really do not think it is a problem that can be most_effectively
addressed by the Congress, apart from what the various State legis-
latures and State judicial systems might do. T do not favor continuing
expansion of Federal criminal jurisdiction. I am afraid that we must
always keep in mind the danger of overburdening the court so much
that they will no longer be able to do an effective job; that is, the
Federal courts, that they are now doing. There are areas where we
are approachmg crisis points in the administration of justice in the
Federal system.

Senator Kennepy. There are a number of areas that are of very
great concern to Americans, as you can well imagine. In the last
few years, the people of this Nation have been bombarded almost

daily with news accounts of Government violations of individuals
rights, intrusions of individuals’ privacy by the CIA and the FBI,
the TRS and Watergate. And in light of this, do you think that the
courts in general, and perhaps the Supreme Court in particular, have
special responsibilities with regard to protecting individual liberties?

Judge Stevens. Well, you know, I think Congress acted very wisely
in the way in which it focused the responsibility in the wiretap area
which, of course, is a_very important part of what you describe, by
imposing the responsibility for authorizing the wiretap in the first
instance under the Attorney Geneml of the Unlted States and I think
if the country has confidence in tthe man who occupies that office, it
can have equal confidence that the power will not be abused.

I think we are extremely fortunate today to have the kind of in-
dividnal in that responsibility that we do. T think that, perhaps, there
is more protection to the country as a whole from the kind of viola-
tion about which you are concerned by reason of the kind of Attor-
ney General we now have than the court could do or sometimes cven
Congress conld do.

Senator Kenwepy. I do not think you will hear anything but high
praise for Attorney General Levi. But I would like to get back to
tho area of concern on the minds of many Americans, and that is:
When there is such a perversion of governmental authority, how are
their righis going to he protected? T am interested in your view about
the role of the courts in this area.

With all respect, the Attorney General can’t be policing the FBI
and the CTA, the IRS, and other agencies in this area. I’'m just won-
dering whether you are sufficiently concerned about the protection
of individual rights and liberties: and whether you feel the courts
of this country. and certainly the Supreme Court, have to be particu-
larly eoncerned about the protection of those rights. I gather from
your earlier response that you feel that should be the case now that
wo have Edward Levi as Attorney General.

Judge SteEVENs. T was directing that particularly to the wiretap
problem, which I would assume would be at the heart of what your
concern was, and, of course, also responsibility for directions to the
FBI, which I had understood to be the focus of your question, but if
you assume in other areas, such as CIA or something like that
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Senator Kenngny. Under the chairmanship of Senator Ervin we
heard from the Department of Army about its intelligence branch’s
invasion into citizens’ privacy and a wide range of similar activities
conducted by other agencies. What I am trying to elicit from you is
some kind of expression of concern for individual rights and liberties
and what you believe should be the Supreme Court’s role in protect-
ing these rights and liberties.

Judge StevEns. Of course, the way in which the Court can function,
and this is true of any court, to protect an individual right or liberty
that has been transgressed is in the particular case that comes before
it. It must adjudicate specific cases. It cannot undertake a roving com-
mission to reform all the sins of the executive branch of the (Govern-
ment. We must decide cases as they are presented to us, and if cases
arise which result from perversions of the function—I think that is
the predicate to your question——of one of those agencies which in turn
infringes upon the rights of an individual, T would assume that any
court would react appropriately to any such set of facts, including
the one on which I sit.

Senator Kennepy. Do you think the courts should be more salert
today than they were when you were in law school? Is it the same
threat? You make that comment as though nothing has happened in
the last 10 years.

Judge Stevens. I would have thought when I was in law school
that the court would have had the same duty to respond to abuse of
powers that it has today. Maybe the abuse of power had not yet be-
come part of a record to which a court could react because that was
not disclosed, but if it exists and if it arises through litigation the
court should deal with it.

Senator KenNeny, You don’t believe that the overcrowding in the
courts presents an adequate reason to inhibit Congress from expanding
entry into the Federal court system for people who are wronged by
Government action ?

Judge Stevens. Well, I think right now the gates are wide open.
The Federal courts are wide open to persons who are wronged by
governmnetal actions. Section 1983 of the Civil Rights Act is a remedy
for persons who suffer wrong by agencies of the State and there is a
provision for when Federal officials commit similar wrongs. There has
been a tremendous growth, as you know, in the volume of civil rights
litigation in the last several years and I think in the main the court
has dealt sympathetically with those claims.

Senator Kennepy. I was thinking, for example, about areas where
we might provide attorney’s fees for persuit of particularly worth-
while cases as Congress has done in 2 number of statutes. Senator
Mathias and I have introduced legislation in that area and there are
proposals relating to standing and class action suits as well. I think
there has been generally movement in the Congress, though not sup-
ported by all, but certainly supported by a majority, to insure full
protection of mdividual interests impacted or affected by governmen-
tal decisions, by the agencies I’ve mentioned, but also by a wide variety
of other agencies as well : the various regulatory agencies. T was just
trying to gather from you whether the rights of persons who are being
impacted by government are of a sufficient concern to you to want to
insure adequate protection of these rights in the courts, and whether
you are very much bothered by it. o
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Judge Stevens. Am I bothered by the fact that we do not have more
class action litigation? I don’t think I am right now, no.

Senator Kexxepy, Well, that is taking a question T hadn’t asked you
specifically and answerin%tit. That is, perhaps, one of the most precise
answers I've gotten this afternoon. )

Judge Stevexns. That’s the most precise question I've been asked.

Senator Kexneny. How serious do you think the conflict is between
a defendant’s right to a fair trial and the press’s right to report crim-
inal cases?

Judge Stevewns. Very serious, Senator. I think that is a very
serious problem. We have under consideration in the seventh cir-
cuit now—and I must be very careful in what I say because of that
fact—a case which involves a challenge based on the first amend-
ment to the disciplinary rules that inhibit the rights of lawyers to
comment on a pending matter, and, of course, there is a greater power
in the Government to curtail the rights of lawyers who are partici-
pants in the judicial process than there is of the press, but that is
part of the problem. You first have to decide what information the
lawyers can give to the press and then what the press can give to
the public.

Generally speaking, you would have much more latitude in what
the press may publish than what the lawyers may say, and T would
be, I am always, very concerned with any inhibition on the opportunity
of the press to report freely whatever they can discover. But this 1s
a sertous problem because of the risk that the reporting may impair
a defendant’s ability to obtain a fair and impartial trial. You get into
the problem of sequestering juries more often than you might. There
are all sorts of byproducts of this. It is a complex and very serious
problem.

Senator Kenwepy. What do you suggest be done, if anything,
about that? We may be considering some legislation affecting this
in 8. 1, and T would be interested in, not getting into constitutional
questions, but what you might say on that? Obviously, you have given
some thought to the way we should proceed.

Judge SteveExs. I am inclined to think that this is one area in which
the courts are going to have to make critical decisions in the first
instance in evaluating the local rules which regulate what lawyers
may say in comment about pending legislation. I think it is unlikely
that it wonld be appropriate for the Congress to pass legislation that
would tend to restrict the right of the press to comment upon a trial.
I think the solution may be in controlling the release of information,
which should, in a professional way, be kept out of the public domain
until it appears in the record of the trial itself.

Senator Kennepy. What standard would you use on the Supreme
Court, about excusing yourself on various cases?

Judge STEVENS. Yes, that is a very fair question.

T talked at some length—well, they’re all fair questions. I don’t
want to imply anything else. That’s absolutely fair, and I don’t mean
to he disrespectful at all.

I have followed a standard in the seventh circuit which is, perhaps,
more strict than should be applied in the Supreme Court. I have
followed the advice of Judge Hastings, whom I respect as I respect
few men. and early in my career he suggested to me that if you have
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a question about whether you should excuse yourself, then that is
a sufficient reason for doing so , and so whenever there has been even
what might seem a fairly trivial reason I have tended to recuse my-
self if T was aware of the fact that made it appropriate.

There have been two or three instances 1n which I did not realize
that there was a disqualifying eircumstance until T participated to
& certain extent in the matter.

I think and T should say that in the court of appeals especially,
where the judges are sitting in one place, as they do in our circuit,
we are all located in Chicago, the disqualification of one judge im-
poses a relatively minor cost upon the court as a whole because it is
easy to substitute another member of the panel. You just take some-
body else’s assignemnt instead or another assignment 1s given to you.
But i the Supreme Court perhaps one should not be quite so strict
because you sit only as a nine-man court and there is a cost to the
gystem wlhenever a judge does recuse himself. T think there is a
greater duty to face up to the difficult questions and participate when
one is sure that there 1s not a factor present that would, in fact, im-
pair his judgment or create an appearance of partiality which might
cause the public to lose confidence in the system.

So what I am saying is that I have been quite strict in the court of
appeals. I am rethinking the problem as it might apply to the Supreme
Court, I have somewhat of an open mind about what I might do in
situations comparable to those that I faced in the court of appeals.

Senator Kennepy. Then there is nothing you can tell us about pend-
ing Supreme Court cases from which you might feel obligated to
recuse yourself? I guess Justice Blackburn excused himself a half a
dozen times the first year on different cases, and I am wondering
whether you have anticipated similar situations that might involve
yourself?

Judge Stevens. Well, I am sure there are some that have been in our
court that I should perhaps not sit on. I do not think of any offhand.
I would not sit, at least it would not be my present intention to sit, at
least for some further period of tine, in those cases in which the law-
yer was a former partner of mine or if the case involved a former
client. if it was one of those obvious relationships. But I am not suffi-
ciently familiar with the docket to identify those cases which I would
now say that I would not sit on. But I am sensitive to the problem.

Senator Kenneny, How would you label yourself? Would you label
yourself as an activist or a strict constructionist?

Judge Stevens. I would not label myself, Senator, and that is not a
contrived position by any means. I thought, perhaps, something like
that might be asked. It is almost a characteristic of my entire profes-
sional life. As a small firm back in the early 1950°s we followed the
practice differently from many firms of taking cases on either side ot
the controversy. We did negligence work for defendants and plantifls.
We were not known as either a plaintiff or defendant’s firm. In the
antitrust field I represented defendants and I represented plaintifis.
As you may know, other than our firm, and a relatively small number
of others, firms tended to become identified either as plaintiffs’ firms
or defendants’ firms. That was not true of ours. We felt that the law
wag a profession and we could handle professional work in a profes-
sional way without trying to get involved in the policy judgments that
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underlie the statutes, so I just don’t think it's appropriate to try to
place a label that might turn out not to fit.

Senator Kennepy. I would like to return briefly to the Equal Rights
Amendment. Earlier, we talked a little about your views on the KRA
amendment and the patterns and practices of discrimination that have
been visited upon blacks in this country. I believe at the time of our
recess, my colleague, Senator Hart, pointed out that all one has to do
is to look up here at the Members who are questioning you, or at the
press desk, or at the audience to see the lack of representation of those
groups in our society.

The courts over a period of time in decisions which have affected
blacks have not been satisfied with striking down the discriminatory
statutes alone, but have required some affirmative actions, and those
have brought some painful experiences to many communities, For in-
stance, even my own city of Boston is undergoing difficult times at this
very moment, but the court decisions are, I befieve, quite clear. The
courts have decided that it is not enough just to strike down the exist-
ing judicial statutes but that there is a responsibility to reach the issne
at its very roots. I am wondering whether you feel sufficiently con-
cerned about the type of discrimination that has been visited upon
women in this society that you would feel that kind of action would he
necessary to insure their full participation in the mainstream of
society ?

Judge Srtrvexns. Senator, I think as a judge, of course, one must
decide the cases as they come, and one does not really get the opportu-
nity to address the problein in society at large. In a particular case. if
he has a particular vielation of a serious magnitude that gives rise to
an extreme remedy, a district judge, at his discretion, may feel that the
way to solve this particular problem is to take some extreme, remedial
action which would not normally be appropriate, and then the question
on appeal is whether he has abused his discretion, and normally one
does not find an abuse of discretion.

There are many, many cases in which such aflirmative remedies are
found to be appropriate and would be sustained on appeal. One of the
cases to which I alluded this morning was a case in which the court of
appeals felt the district judge had not gone far enough and sent it
back for additional relief on behalf of the female employees. But you
are correct, it is an appropriate thing to do in appropriate cases.

Senator Kenxupy, Well, you recognize that the affirmative remedies
have been really the record of the Supreme Court. in attempting to pro-
vide some equal protections under the law to blacks in this country, do
you not?

Judge SteEvENS. Senator, I am really not sure whether it was the
Supreme Court that took the initiative or whether it was lower courts
which did and then the cascs eventually found their way up the ladder
and were affirmed. There is a difference. These things really depend on
the facts of the given situation. It is very difficult to generalize, par-
ticularly in the field of equitable remedies.

Senator Kexnepy. But it was the law of the land, was 1t not ? Would
vou say that in any kind of fair consideration of the law of the land at
the present time-—when it comes to examining discrimination against
the blacks in this country--the courts have gone beyond striking down
the narrow statutes themselves?

Judge Stevexns, Frequently that is true.
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Senator KenNepy. When there has been the application of discre-
tion for securing greater opportunities for blacks, have you been trou-
bled by that action of the courts?

Judge Stevens. Not if the violation justifies that kind of relief and
there are certainly cases in which it does.

Senator Kenyepy. Would you use that same standard for women’s
rights as well?

Judge Stevene. Yes.

Senator Kex~neny. I was just trying to give you some opportunity
to express more of your view than just yes so we could determine some
of your philosophy. You are no doubt aware this kind of exchange is
helpful to us in better understanding your views on some of these
issues and to balance the Congress’ and the public’s interest in getting
your philosophy in the record on court decisions and issues.

Judge Stevens, Well, T would like to emphasize what T regard as
my primary obligation, to deal with litigants impartially, to deal with
groups of litigants impartially, and not to suggest to you that T sould
place certain litigants in a favored class because I would not.

Senator Krn~xepy. That may not be inconsistent with the recogni-
tion that there may very well be unfavored litigants. Certainly in
court decisions in the area of civil rights courts have recognized that
because of a long-time pattern of discrimination against these citi-
zens judges at the local level because of Supreme Court decisions—
ltave recognized positive affirmative remedies to eliminate diserimina-
tion against blacks. I helieve, quite frankly, that the decisions affect-
ing blacks in this country in most instances in the Supreme Court have
reflected that.

You mav not be a scholar in this area, but I believe any review of
that wounld be recognized and respected.

I think the decisions were based upon the sound reason that these citi-
zens had been denjed full participation in the American system for
far too many years, There are many Americans who feel that women,
too, have been discriminated against. T was trying to get a statement
or comment from you—which I must say has not been forthcoming to
this point—that would at least show some sensitivity to this particu-
lar kind of a problem. If the answer that vou are going to apply the
law equally to every citizen is the way you want to leave it, then that
is the way the record will stand. However, I believe it is not going to
satisfv great numbers of people in this conntry who feel as I do that
there has been a broad sector of our society that has been denied cer-
tain rights because there are statutes, ordinances, and regulations
which discriminate on the basis of sex. If you want to leave the record
just saving that you are going to apply every law equitably that is the
way it will stand.

Judge StEvENs. T'd be proud to have the record stand that way.

Senator Hruska. Would the Senator yield for a question?

Senator Kenwepy. Surely.

Senator Hruska. I would like to speak out for the minority. There
are two members of the committee here who have not had 2 chance
to address questions to the witness. We have now listened to about
45 or 50 minutes from one Senator—who is doing a fine job for his
side—but can we find some opportnnity for others to be heard?

Senator KenNepv. T indicated earlier that T conld come back to
this issue. I will be glad to vield. T appreciate your indulgence.
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Senator Scorr of Virginia. Thank you. o

Judge Stevens, T am inclined to vote favorably on your nomination.
I hope that does not prejudice you with other members of the com-
mittee. [Laughter.]

We have all listened to your responses to the questions by our dis-
tinguished colleague from Massachusetts with regard to decisions you
might make on equality of rights of minority groups. Certainly
women who were mentioned are not in the minority in this country,
but T would ask you, just as a general proposition, might not your
decisions with regard to equality be based on the Constitution and the
laws of the country, and the facts developed in a specific case, rather
than on your own opinion as to what is right or wrong?

Judge STEVENS. Yes, Senator, if you include in it, and I think you
did in your question, the statutes enacted by the Congress, which, of
course, would be a part of that.

Senator Scotr of Virginia. And the facts as developed in the spe-
cific case?

Judge StEVENS. Definitely.

Senator Scorr of Virginia. Now, Judge, I enjoyed your visit to the
office and I did ask you a number of questions. I have been informed
as to the results of the FBI investigation and the report of the Stand-
ing Committee on the Federal Judiciary of the American Bar Asso-
ciation and the investigation of your financial situation and the condi-
tion of your health, so when I say I am favorably inclined it is
from an informed point of view.

Let me ask you, as I did while you were in the office and just for
the benefit of the record, if we go back to our very elementary con-
cept of government and the basic division of powers within our (zov-
ernment, would it be your understanding that the legislainre makes
the laws, that the Executive administers the laws, and that the courts
interpret the laws? In a broad sense, would you be in general agree-
ment, or would you attempt to make laws from the bench?

Judge Strvexs. No, I would be in general agreement, Senator. T
think we must recognize that there are statutes which have somewhat
ambiguous portions in them that must be flushed out by judicial deci-
sion, and there are Executive actions that must be implemented
through administrative regulations from time to time, but the basic
framework, as you described it, is certainly one with which T would
agree.

Senator Scort of Virginia. Now you are saying, are you not, J Ud{a’
that sometimes the Congress makes broad, general provigions in the
law and it does not fill in the details and sometimes the Clourt. has to
interpret because of the failure of Congress to be as comprehensive as
it might be or the State legislatures?

Judge STEVENS. Yes, that is true, and it is not necessarily a failure
because sometimes problems cannot be described in as great detail
as would be necessary to anticipate every possible issue that would
arise, but, yes, that is what T am trying to say.

Senator Scorr of Virginia. Judge, I would compliment you on your
restraint in answering some of the questions with regard to capital
punishment and other matters that might come before you in the
event of your confirmation and your sitting on the Supreme Court.

Now I have a concern because all our Federal judges have lifetime
tenure, T bave sponsored legislation, that T am not very hopeful will
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be enacted into law, which would provide for 10-year tenure because
you know once someone gets on the Federal bench there is no way in
the world that we can get rid of them. Any impeachment is just
theoretical. We are stuck as far as the Congress is concerned. So I
ask you, and I think it is entirely proper to ask, when you become a
member of the Supreme Court—and I have no real doubt that you
will—is it your intention to exercise judicial restraint ¢

Judge STEVENS. Yes, it is, Senator. I think it is the business of a
judge to decide cases that come before him. From time to time, in the
process of deciding cases, important decisions are made and the law
takes a little different turn from time to time. But it has always been
my philosophy to decide cases on the narrowest ground possible and
not to reach out for constitutional questions. I think that is the tra-
dition, that is in the finest tradition of the work of the Supreme Court
i';nd I think the Court is most effective when it does its own business the

est.

Senator Scorr of Virginia. I would ask one final question by way
of summary of some of the questions that were asked by our colleague
from Massachusetts with regard to blacks and women and minority
groups. You do agree with the phrase that is inscribed on the front of
the Supreme Court building : “Equal Justice Under Law"?

Judge STevENs. Yes.

Senator Scorr of Virginia. Thank you very much.

Chairman Eastraxp. Senator Fong.

Senator Foxa, I have just returned from Hawaii with the President
and so I have not had an opportunity to meet you personaliy. I have
asked my staff to look over some of your decisions and to give me a re-
port as to what they thought of them because I have not had time to
go over many of them. I also have before me the American Bar Associ-
ation’s report stating that six Harvard Law School professors have
gone over approximately 215 opinions of yours, each of them takin
35 or so. Having gone to Harvard Law School, I have quite a high
regard for its grofessors and am willing to take their word that your
decisions have been well written and of very high quality.

From all reports, I am satisfied that you will make a fine Justice. 1
want to congratulate you on your appointment.

Judge StevENSs. Thank you, Senator Fong.

Chairman EastLaNp. Senator Hart.

Senator Hart. Senator Kennedy had to leave, but as a follow-up on
the discussion you had with him on the basis for recusing: I am ad-
vised that in a case involving a public official in Chicago, Tom Keane,
you did recuse yourself. What was the reason for that?

Judge Stevens. I am glad you asked because the press has been ask-
ing me for several days and in an effort to maintain my commitment
not to have interviews in advance of the hearings, T have not an-
swered the question before.

The reason I excused myself in that case : there are really four parts
to it. I might say, by way of background, you may have heard a com-
ment I made about Judge Hastings’ standards for disqualification and
the modest cost to our court of having one judge step aside and not sit.
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I might say our procedure in the court is to distribute lists of cases
hefore they are assigned so that a judge may indicate that he will not
participate before the assignments are made and before any difficulty to
the system arises by reason of having to make changes too late in the
system,

ySome years ago I was retained by George IKeane, Tom Keane's
brother, in a piece of litigation invelving Hudson Motors and Cour-
tesy Motors, and Jim Moran, the Courtesy Man, was the name of
the dealer. It's a very large automobile dealer who was sued by a
group of smaller dealers for violation of the Robinson-Patman Act.
I handled the antitrust aspects of that litigation. It was a significant
matter for a relatively young lawyer, and at that time I formed, T
mean I had a professional association with the firm, and T met Tom
Keane during the course of that work, who also did work for that
same client, I believe,

Sometime later I was retained by the same firm in connection with
the termination of an automobile franchise of a Ford dealer and I
performed that work on a professional basis. Not long before I went
on the bench, when I worked on the Special Commission, ¥ was Chief
Counsel to the Special Commission to investigate the integrity of the
judgment of the Illinois Supreme Court, and on a volunteer basis my
chief assistant was a lawyer named Jerome Torshen, who performed a
magnificent service in that particular investigation. He happened to
be Tom Keane's lawyer, so there were these three circumstances, not
any one of which was really sufficient to cause a disqualification, but
I thought in view of the public interest in the trial that the better part
of valor would be to avoid any possible suggestion that any back-
ground might taint my appearance of impartiality, and in that con-
nection by pure coincidence, I was reading The New York Times
this morning, and there is a quotation from one of my opinions, actu-
ally from my dissent in the Barreft case, in which T had said, and I
did not recall this, that I felt it particularly important in the notorious
public trial to avoid even the slightest suggestion of impropriety, and
this was that kind of a case.

So that is the reason I disqualified myself.

Senator Hagr. Thank you.

The question I am about to ask does involve an area in which
you are eminently qualified.

Do you believe that the Robinson-Patman Act continues to serve a
useful purpose ¢

Judge Stevexns. I have grave doubts, Senator. As you may notice
from some of my writings, I think there is some tension between
the Sherman Act philosophy of free competition and the somewhat
regulatory philosophy of an antidiscrimination statute. X think it is
close to something like motor carrier regulations, so I do not have some
doubts about the longrun desirability of that kind of legislation.

Chairman Eastoanp. We will recess now until 10 o’clock tomor-
oW morning.

[ Whereupon, at 3:50 p.m., the committee recessed, to reconvene at
10 a.m. the following day.]
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Chairman Eastranp. The committee will come to order.

Senator Byrd.

Senator Byrp. Judge Stevens, you have served as a Federal judge
for 5 years on the Seventh Circuit Court of Appeals. You indicated
that your work as a Supreme Court Justice would differ from the
kind of work that was yours as a member of the circnit conrt of
appeals. You indicated that there would be a more restrictive frame-
work within which you would have to work.

Would you approach cases any differently constitutionally than
you did as a circuit judge? .

Judge StevENS. No, Senator, I would not.

T just think I have to recognize the fact that, by virtue of the flow
of cases through the court of appeals, as compared with the flow in
the 17.8. Supreme Court, that there is a much larger precentage of
the caseload in the court of appeals where the result, really, is
quite clear because there is a body of precedent, or statutory di-
rectives, that we must follow. whereas in the selection process in the
granting of certiorari as a discretionary matter, he Supreme Court
takes an unusunally difficult group of cases, very often presenting open
questions as to which the answer is not often as clear as it is in the
court of appeals. It is just that the case makeup is somewhat dif-
ferent, and the responsibility T have to recognize is such.

Senator Byrp. How did you as a circuit judge view the doctrine
of stare decisis?

Judge Stevens. I think it is an important part of our jurispru-
dence because it is an aspect of the development of law which tends
to give certainty and predictability to the law.,

‘There have been occasions, I should frankly concede, however, Sen-
ator, where we have felt that there had been an earlier decision in our
eircult which had misconstrued the statute, and we have felt obliged
to overrule it. I think that happened a few times in my recollection.

(39)
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Our practice, when that was done, was, in advance of the publica-
tion of the opinion, to circulate the proposed opinion to the entire
Court so that the entire Court would have an opportunity to decide
whether or not the desirability of reaching the result different from
one in the past outweighed the factor of stare decisis and the consider-
ation of certainty and predictability that we all recognize as having
importance.

Senator Byrp. How would you view the rule of stare decisis as a
member of the Supreme Court of the United States?

Judge Stevens. I think in much the same way.

I think there would be times when the Court might be called upon
to reexamine earlier decisions which might have been incorrectly de-
cided. But T think it is still an important value and perhaps particu-
larly so at the national level because there is so much more reliance
on past decisions in the Federal system when it is a decision of the
U.S. Supreme Court.

So I would think your basic considerations are much the same, that
there is important value in a system of law which is largely developed
on a case-by-case basis to give appropriate respect to that which has
been decided before, but yet there are occasions when the desirability
of certainty and predictability is outweighed by other factors.

Senator Byro, Would you say that precedent is entitled to a great
deal of respect on constitutional questions before the Supreme Court?

Judge STrvens, Yes,

Senator Byro. How much would you feel bound by the precedents
that the Supreme Court has established on constitutional questions?

Judge Stevexs. Well, Senator, the word bound is a little difficult for
me to apply accurately. I would say that I certainly would weigh very
carefully any decision that had already been reached by a prior Court
and I would be most reluctant to depart from prior precedent without
a clear showing that depaiture was warranted.

I would feel bound, but not absolutely 100-percent bound; I think T
could not, in good conscience, say that. I think there are occasions, par-
ticularly in constitutional adjudication, where it is necessary to recog-
nize that a prior decision may have been erroneous and should be
reexamined.

Senator Byzp. To which would you give greater weight, prior recent
precedent or prior earlier precedent, where the two might conflict ?

Judge Stevexs. Well, T suppose if you assume a direct conflict be-
tween the two, the more authoritative precedent would be the more re-
cent one because, presumably, it would have overruled the sarlier one.
But if you have two different situations where they are not directly
m conflict, T really don’t know. I don’ think one can judge entirely
on the basis of time, I think, if it was an opinion by a Justice such as
Justice Holmes or Justice Brandeis, one would think very carefully
before tending to disagree with him. If it were some Justice that had
commanded less respect from the profession, one might be more willing
to do so. I think it is not simply a question of age, Senator.

Senator Bykp. Would the division of votes have any weight?

For example, if a recent precedent was by a 5-to-4 decision, and the
earlier one was by a 9-to-0 decision, and the two were in conflict ; would
this have any weight ?

Judge Stevexs. I think it would. But again, there is a caveat—and I
want to be as straightforward as I can about it—it is my understanding
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that decisions that appeared to be unanimous in prior years were not,
in fact, always so. There are private papers of some of the Justices
that indicate that it was more customary then than it has been in recent
vears for Justices to go along with the majority opinion rather than
to voice dissent. So sometimes the unanimous opinion is somewhat
deceptive and X think one has to be a little bit careful about over-
stating reliance on the factor of unanimity.

But I would agree that to the extent that the decision was unani-
mous rather than closely divided you would tend to give more respect
to it and feel more comfortable in figuring that it really did command
a unanimous view. And also T think in the 5-to-4 decisions usually the
conntervailing argument is spelled out in some detail so you have, right
on the face of the decision, reasons to consider the opposite conclusion
as well.

Senator Byro. How do you feel about the idea that there should be
unanimity on any constitutional question when some of the Justices
may be prone to dissent or disagree ?

Judge StEvEns, Well, it has been my practice—and this is not a
universal practice among appellate judges but it has been the topic of
discussion in appellate seminars and the like—it has been my practice
to dissent whenever I disagreed with the majority. That is one reason
why you may find a larger number of dissents among my opinions
than vou do for some other judges.

I know there is one school of thought that the appearance of unanim-
ity tends to add stability and respect to the law. My own view is that
it actually facilitates the fair adjudication process if everyone states
his own conclusion as frankly as he can. I think it also serves the pur-
pose to let the litigants know that they have persunded one or two
judges, and I think they are entitled to know that. They are entitled
to know that their arguments were understood and they were persua-
sive to some even though not to all. And I found in my court, although
I <lid dissent a great deal, that if it is done in a forthright way it does
not stimulate dissension within the court.

We had a very harmonious working court, notwithstanding the fact
that we all felt free to dissent whenever we simply did not come to
the same conclusions as the majority did. My practice is to dissent
when I disagree.

Senator Byrp, A dissenting view often becomes the majority opinion
in time, does it not ? It often becomes the majority view at some future
time?

Judge StEVENS. It does in those eases in which the later generation
of jndges is persuaded that the merits of dissent, as opposed to the
merits of the majority, outweigh the desirability of stability and
uniformity in the law, which is the value of the stare decisis theory. So
there is always that balance,

Senator Byrp. It seems to me the desire to have unanimity, if it is
too overriding, can breed disrespect for the court’s opinions.

Jndge Stevens. I think there is that danger. I would agree, Senator.

Senator Byrp. What is your view of the idea that the Constitution
had a fixed and definite meaning when it was adopted and that the
same fixed and definite meaning prevails today but that it must be
applied to changing circumstances and interpreted and construed in
the light of those circumstances?
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Judge StevENs. Well Senator, any attempt to write rules, whether
they be a Constitution or in 2 statute or in any process of formulatin
rules by which we must govern ourselves, inevitably leaves areas o
open questions that require study and analysis before the basic docu-
ment can be applied to a specific factual situation.

The more fundamental the charter is, the more it must, necessarily,
contain open areas that require construction and interpretation. And
to the extent that open areas remain in our Constitution, and inevitably
& large number do—I must say, I don’t mean to digress too much, but
T have been constantly surprised in my work how many questions have
not vet been decided, statutes, Constitution, all the rest—where there
are open areas, the judge, I think, has the duty, really, to do two
things. One, to do his best to understand what was intended in this
kind of situation, and yet to realize that our society does change and
to try to decide the case in & context that was not completely under-
stoo«i, and envisioned by those who drafted the particular set of rules.
So there is an open area within which the judge must work.

I think he has to be guided by history, by tradition, by his best
understanding of what was intended by the framers, and yet he also
must understand that he is living in a different age in which some of
the considerations that happen today must inevitably aflect what he
does.

So you just do the best you can with all the factors that you put
together in a particular case.

Senator Byrp. Do you feel that a Supreme Court Justice should
allow his personal views of the law to override longstanding prece-
dents because he feels they have been ineffective in dealing with social
probl?ems that might happen to be a matter of controversy at the
time?

Judge SteveEns. No, Senator, I do not.

In the area of policy judgments, I think the legislative branch is
the branch which should make the policy judgments. Now again I
think we have to be realistic and recognize the fact that when you
get into these open areas. that T have mentioned, no matter how hard
one tries to subordinate his own philosophy sometimes it may not be
completely possible.

T can say, though, in all sincerity and without the slightest hestita-
tion, that there have been many cases on which I have sat as a court
of appeals judge in which I have voted for a result which I did not
personally consider to be the wisest way to handle a particular prob-
lem but which was, in my judgment, clearly the result which was re-
quired by legislation or prior decision or the Constitution. Certainly
yon 1dn:) not have a charter of freedom to substitute your own views for
the law.

Senator Bysp. You do not view the Supreme Court, then, as a con-
tinuing constitutional convention, or as a legislative body ?

Judge StevEns. No; T donot.

But again I have to say there are decisions which inevitably have
a lawmaking character to them. I think some of that is inevitable.

Senator Byrp. But where those are areas in which the legislature
should act, and has the clear responsibility to act, you do not feel it
would be the responsibility of the Court to act in such a way as to
legislate?

Judge StevENns. Definitely not.
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Senator Byrp. If you were confronted as a Supreme Court Justice
with a case that dealt with the same legal principles as a case that
came before you as a judge on the Seventh Circuit Court of Appeals,
how hesitant would you gbee to decide the case in a different manner
than while serving as a circuit judge?

Judge Stevens. Well, I must answer that in two parts, Senator,
because T have some concern about the extent to which I should sit on
cases which present precisely the same issue T might have ruled on as
a court of appeals judge.

Clearly I should not do so if I sat on a particular case, and one of
the canons refers to avoiding cases where one has a fixed idea about
the merits or something like that. So I am kind of uncertain about
how that applies to cases raising issues similar to those on which I
have sat.

I am in the process of thinking that through, to be quite frank
about that.

But would I feel free as a Supreme Court Justice—I think it is
most unlikely that T would as a Supreme Court Justice come to a dif-
ferent conclusion, because I would think that the reasons that per-
suaded me that the law required result A in the earlier case would
be equally persuasive to me when I sat on the other tribunal.

Senator Byrp. Although there might be conflicting decisions by
other circuits that you would consider as a Supreme Court Justice
which might have come along subsequent to the case on which you
sat as a circuit judge?

Judge Srrvexs. If they raised arguments that T had not considered
then I certainly would reappraise the issue in the light of the argu-
ments I had failed to appreciate. But the mere fact it was another
court of appeals making arguments I had already considered, T doubt
if that would be particularly persuasive to me.

Scenator Byrp, Would your prior decisions as a cirenit judge have a
%rong? influence on cases that you might hear before the Supreme

ourt ?

Judge Stevens. Well, Senator, not simply because they were prior
decisions but it is usually true that after I have taken the time one
takes in the court of appeals to come to a conclusion, I am pretty well
convinced that is the result the law requires. I think it would be highly
probable that the same process of reasoning would bring me to the
same result again,

But there have been occasions on which, upon further study in depth
of a case, I have changed my view from what I originally thought the
correct result was and I would not hesitate to do so 1f I was persuaded
T was wrong the first time.

Senator Byrp. What is your view of the role that the Supreme
Court should play in adjusiing the rights of society and the individual
in the administration of justice ?

Judge STevens. Senator, I think T may have said this before, and I
don’t mean to be repetitive, but T really think that the business of the
Supreme Court—as it is the business of other courts—is to decide cases,
to decide specific controversies that the Court has jurisdiction to decide
pursuan t to article ITT of the Constitution. In the process of adjudica-
tion certain law is made and changes develop but t%e changes reallv, I
think. are initiated by the litigants putting forth new claims some-
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times found to have merit and sometimes rejected. I do not think it is
the function of the Court to search for issues or to regard itself as sort
of commission to reform the law or something like that. There is plenty
to do in simply deciding the cases that the litigants bring before the
Court and that process the Iaw does develop.

Senator Byrp. Do you feel that a Supreme Court Justice should in-
terpret the Constitution in accordance with his own personal views on
economic and political and sociological questions ?

Judge Srevews, Well, Senator, again I think I would make much the
same answer that I did before : that one must study the document, the
language used, and the intent of the framers, and the way in which
one thinks the framers would have sized up the problem now presented.
One should always subordinate his own personal views, whether they
be economic, social, political, or whatever they may be, because when
you are talking about your own views you are only one of millions of
individuals in the country. When you are interpreting the law, per-
haps you have a special skill and special training that does give you the
right to pass on these questions. I have to confess that in this open
area, sometimes inevitably, a man is the product of his own back-
ground and he may be somewhat influenced. But I will do my very best
to subordinate those considerations because I think that is the duty of
any judge.

Senator Byrp. Would you have any hesitancy in getting into political
questions?

Judge Stevens. The term “political question” is used in many dif-
ferent ways, Senator, and I want to be sure I answer them fairly,

If the term political question is used in the judicial sense of a ques-
tion which is appropriatelv to be resolved by another branch of the
(Government, such as the legislative or executive, then I would not
merely hesitate, I simply would say the Court has no jurisdiction be-
cause there is a jurisdictional doctrine that the Court has no business
deciding political questions in that sense.

There are, however, cases that come before the Court which involve
political ramifications, such as a contest for election between two
candidates for the office of U.S. Senator, or something like that, which
the layman would characterize as political issues, In those cases, the
fact that it 1s political, as far as I am concerned, makes it no different
from any other case. We have to face up to the guestion and decide
the legal question, then we must do so. We decide it on the basis of law,
not, of course, on political affiliation of the litigant or anything of
that character which would be irrelevant.

Senator Byrp. Where statutes are sometimes vague and unclear, do
vou think that the Supreme Court would have a duty to expand the
stautes so as to apply to a circumstance that is clearly beyond the
oririnal intent of Congress if the Court felt that the statute did not
go far enough?

Judge Stevens. No.

Senator Byrp. In your opinion, do the difficulty and the great time
that are Involved in amending the Constitution instifv the Sunreme
Court in changing established interpretations of the Constitution ?

Judge Stevens. Well, Senator, I do not think that is a factor which
affects the decisions on particular issues. As I indicated, there are
times when the course of decision necessarily changes somewhat, but I
do not think one could say that because of the difficulty in amending the
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Clonstitution, that it would be a proper function of the Court to as-
sume that it had the authority to amend the document itself. I would
think clearly it does not.

Senator Byep. The Constitution says that cach House shall deter-
mine the elections, returns and gualifications of its own members. Do
you view the Supreme Court as having any role? Would you say that
there was any appeal from a decision by the Senate, let us say, in deter-
mining the returns in the election of one of its own Members?

Judge Stevens. This happens to be an area in which 1 have written
an opinion, and I think the law is quite clear that that would be a
political question with respeci to which the Court would have no
jurisdiction,

Senator Byrp. In the event of an impeachment of a President of the
Tnited States and the conviction upon frial by the Senate of the United
States of that President, do you feel that there is any appeal from the
decision of the Senate?

Judge Stevens. I will answer that question but T should preface my
answer by saying that T have not studied the issue with care. I, of
course, was conscious of the issue during the last period of time. I
would say my first reaction to the issue was that there would be no
appeal but I really would not want that to be interpreted as a con-
sidered judgment of the issue hecause I have not studied it. T think
it is not inappropriate for me to respond to it because I consider it so
unlikely that the issue will arise during my term on the Court that I <o
not hesitate to respond to you as best T can.

Senator Byrp, Well, T am pleased at your response on both of the
last two questions. As you know, we have had occasion to look into both
of these matters in recent times, and I have expended a considerable
amount of time on both questions. I feel as you do as expressed by
your responses to my q_uestions.

The Constitution, in article TIT, after enumerating many cate-
gories of cases over which the Supreme Court has jurisdiction, goes on
to say: “In all of the other cases before mentioned, the Supreme Court
shall have appellate jurisdiction, both as to law and fact with such
exceptions and under such regulations as the Congress shall make.”

Have vou ever pondered that particular subject with rvefervence to
the possibility of Congress, perhaps, taking some action to create cx-
ceptions and to make such regulations as are contemplated ?

Judge Stevens. I recall pondering that section during law schonl,
and I recall pondering that section when I was considering a case in-
volving the right of the defendant to demand a jury trial in a housing
diserimination case. But I have not thought about all of the romifi-
cations of the section, and T am not quite sure how much in-depth
thinking T would have to do to answer your last guestion.

Senator Byrp. Do you feel that there may come a time and circum-
stance in which the Congress would be wise to nse that power?

Judge StevEns. Well, certainly Congress has such power, and. of
course. whether it 1s wise for Congress to exercise that power is really
for Congress to decide. not for me to decide. But if the power exists, I
must assume there may be the occasion when it would be wise for it to
be exercised. T think that is about the best I can do.

Senator Byrp. Judge Stevens, you may have gone into this area
yesterday in response to questions that were asked—I was unable to be
present throughout the afternoon—and if yon have, please say so.

63-TT4—75—4
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What are your feelings on the Federal Government’s use of various
surveillance methods, including wirctapping; first, as to their use in
protecting national security interests; second, as to their use in the
preventing of Federal crime; and third, as to their use for general
surveillance where there is neither a demonstrable danger to national
security nor a danger of an imminent crime being committed ?

Judge Stevexs. There was some discussion yesterday, Senator, about
this, but T have no hesitation in restating as briefly as I can the sub-
stance of what I understand to be——

Senator Byrp, If you have already laid the answer on the record,
vou do not need to repeat it now. If the question is different to a
degree

Judge Stevens. Thev do differ to a degree, Senator, and T would
not want you to think I had answered that completely.

I think in the third area that you deseribe, general surveillance and
the use of wiretapping, I do not think there is now statutory authority
for that type of thing. I think that, of course, there is an extremely
important interest in privacy that must always be evaluated hefore
any such law enforcement technique is applied.

In the second—and I am going backwards through your three
areas—in the second area, crime detection and enforcement generally.
I indicated vesterday my very firm belief that Congress was wise in
having the checks on the use of that technique, that it has, specifically,
the requirement of an approval by the Attorney General and then
approval by the judges.

In that connection, I made a point which I would really like to
emphasize. T think that throughout the system, it s just as important
to be sure that we get people we can trust in high office as it is to write
laws because laws have to be administered. The confidence in the
people administering the laws is something we must always value and
keep in mind. We have that kind of confidence today and I think it
is a very immportant factor in society.

In the national security area, I really am not prepared to comment,
Senator. I understand that somewhat different considerations are in-
volved. T understand the Court has had one case in that area but T am
not sure I can go bevond what I have said.

Senator Byro, What are your geneval thoughts in the area dealing
with prior restraint on the media of the United States. You may have
been asked this question yesterday.

Judge StevENs. No; I was not, Senator. There was one question in
which the tension between the fair trial interests of the trial procedure
as opposed to the free press interests were involved. I place a very high
value on the first amendment and T place & great respect for the in-
forming function that the newspapers perform and the press generally
performs and I think you would find that I would be quite sensitive to
claims predicated on the first amendment. I think perhaps a general
statement of my views is enough but if you want more I would be glad
to enlarge on it.

Senator Byro. Would you say that the first amendment is the highest
and best protection that the media can have? In other words, that no

law that Congress could enact would ever improve on that first amend-
ment phraseology ?
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Judge Stevens. T think that is correct. I think that this is a funda-
mental aspect of the Bill of Rights. It is one of the fundamental things
that makes democracy work the way it does. I think it is of great
importance. I think the fact that I have been reluctant as a Judge to
communicate generally with the press should not be taken as any lack
of interest or sympathy for the very important work they perform.
It is just that in my particular office it 1s inappropriate for me to make
statements about policy.

Senator Byrn. Serious violations of law by the media have been dealt
with by punishment after publication of material. What are your
thoughts in this regard ?

Judge Stevens. I may not have quite understood your question,
Senator. T am sorry.

Senator Byno. I said that there have been violations of law by the
media that hiave been dealt with by punishment after the publication
of certain material. What are your general thoughts?

Judae StEvEns. Well, if the law is a constitutional Jaw and does not
zo beyond the limitations imposed by the first amendment, I would
think the violation of the law by the press could be dealt with just
as the violation of law by any other segment of society should be dealt
with. I would not say they have any immunity from compliance with
statutory law to the extent that statutory law is constitutional.

Senator Byrp. Yesterday, you indicated that the Congress should act
to increase the number of judges in order to meet the problem of over-
crowded dockets and so on. Can you think of any other improvements
that would aid in improving the situation?

Judge Stevews. Yes, I can, Senator, I did not expect to address
this subject in this forum, but I would like to identify what I regard
as a problem which approaches crisis proportions. It is the salary
situation for Federal judges. T am personally aware of many qualified
people who have been asked to assume the bench, and who would
have performed magnificently on the bench, who have been unwilling
to do so, when they feel they have an obligation to their families.
because of the dramatic disparity hetween what tliey ean earn in their
private practice and the relatively modest salaries that are paid to
Federal judges. T really think that the guality of justice in the country
is at stake when Congress does not face up to its responsibilities to pay
these men what they are entitled to receive.

Senator Byrp. Judge Stevens, do you know what the retirement pay
is for a Federal judge?

Judge Stevexns. IT he qualifies he draws his full salary.

; S((il;at-or Byrp. Do you know how much he pays into a retirement
und ?

Judge Stevens. No. T know what my paycheck is each month.

. Seilmtor Byrp. I understand that he pays nothing into a retirement
und.

Judge SteveNs. T also know he is paid Jess than State judges in most
States in the Union now.

Senator Byro. I also know that T could form a line from one end to
the other of this building of very capable individuals in both political

parties who would just be delighted to be appointed to a Federal dis-
trict judgeship.
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Judge STevExns. And that line, Senator, would include men who have
accumulated great wealth. It would include young men who are not
now making the salary a Federal judge makes, It would not ineclude
very many qualified individuals who have families to raise and who
can make double that money in private practice.

Senator Byzrp. 1 could fill the line with qualified people.

Judge SteEVENS. I could give you a line of men who have rejected the
agpointment in large metropolitan areas. I could cite to you the names
of judges who were performing magnificent service who have resigned.
I think it is tragic.

Senator Byrp. 1 think there is some merit to what you say. If we
would couple an increased salary with the requirement that they pay
into a retirement fund and that the retirement they would receive
would be commensurate with the retirement that Members of Congress
receive then there might be a balancing of the equities here.

Judge Stevens, Well, most of us—-

Senator Byrp. And may I say that I have to hold Congress to blame
for these inequities that prevail.

Judge Stevens. I think that most of the men that you want on the
bench would prefer not to be thinking primarily of retirement but
rather of how they are going to perform when they are on the bench
and when they are in the most productive years of their lives.

Senator Byrp. That is very true. But there comes a time when we
all have to retire, if we live long enough. We have to plan for it.

There is also a view—and I think there is some validity to it—that
many judges do not spend enough time on the bench.

Judge StevEns. That is not true in the seventh circuit, Senator. We
have a very hardworking court. Let me just give you one statistic.
I read the transcript of Justice Blackmun’s hearing. I have the great-
est respect, as I sald yesterday, for Justice Blackmun. In the 1014
years that he served on the eighth circuit, and that was a busy court
during those years, he did less work in terms of output of opinions and
sitting on cases than each of our judges in the seventh circuit has done
inthe 5 years that I sat on that court.

And he was paid in terms of the real value of dollars a salary that
was about twice as much—well, that is an inaccurate statement, but
our salary has been declining each year in terms of the real value of
dollars as our workload has been going up. In each of the last 3 years
we have disposed of more cases than the number of new cases filed
and the number that are filed is more than double what it was a few
years ago.

They are 8 hard-working group of judges. There are some judges,
perhaps, who do not work hard, but that has not been my experience
with the Federal judges with whom I have had contact. And T have
had contact with those in other circuits as well.

Senator Burpicg. We have provided another judge for the seventh
eireuit.

Judge Stevens. I wish they would provide another judge for the
northern district of Indiana. The judges there are so loaded with crim-
inal work that the civil litigants just cannot get to trial.

Senator Brap. What is your view as to the workload of the Supreme
Court? I realize that you are not yet a sitting member, but you cer-
tainly have a long-distance view of that work and the time that is taken
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by the Justices as most of us are able to view it. Do you feel that they
are overworked 2

Judge SteveNs. It was my view as a law clerk back in 1947—and 1
should correct the record in one detail, I was a law clerk for only 1
year and not 2—it was my view then that the Justices worked very
hard, all of the Justices on the Court. I think it is stil]l true. I do not
think it is a part-time job. I think it is a full-time job. I think that no
matter what the caseload is, the men who sit there recognize the res?on-
sibility to give the best they have. I am not really sure the workload
there is any harder than it is on our court.

I think that the attention that has been given to the serious work-
load problem in the U.S. Supreme Court has tended to divert atten-
tion from other problems of equal importance to the entire judiciary,
specifically the terrible strain at the court of appeals level and in many
districts at the district court level. I mentioned the northern district
of Indiana. In the western district of Wisconsin, Judge Doyle, one of
the very fine judges, is just swamped with work. He can hardly keep
up. This is true in many places in the country.

Senator Byrp. Undoubtedly, also, the situation is that the work
would not be behind and the dockets would not be so overcrowded if all
judges spent more time at their work. Would you agree with that?

Judge S1evens. That mav be true, but as I say. the judges that I
have seen working do not. fit that description. I do not really think
there are very many in the Federal system, There may be some. No
doubt there must be. In any system, there are bound to be some short-
comings from what we would desire, I think if you took people at ran~
dom out of the line who are waiting for this job that yon are talking
abont that might be true.

Senator Byrp. Judge Stevens, I have been a Senator for 17 years
and I know something about that line I am talling about.

Judge StevENs. Senator, I must say that for the last 5 years the
job that they are doing is quite different from what it was during the
first 10 or 12 years of that 17-year period.

Senator Bygp. I agree with that and the same can be said about the
problems and issues that we are dealing with in Congress.

Judge SteveNs. I agree completely, Senator. I would not depart a
bit from that. I think we are all swamped with work and that is one
of the tragedies of the situation today of having inadequate time to
do the work the wav we want to do it.

Senator Byrp. You have written several articles on antitrust mat-
ters. You have written two published nontechnical worlks, One is a
book review and the other is a chapter on Justice Rutledge in the book
entitled “Mr. Justice.” In your book review of Richard F. Wolfson and
Philip Kurland’s second edition of Robertson and Kirkham’s “Juris-
dretion of the Supreme Court of the United States” von discuss a
change in the attitude of the Supreme Court on appeals from State
courts—cases that were dismissed for want of a substantial Federal
question with the dissent of one or more Justices. You point out that
despite four votes being necessary to grant certiorari, often the court
had granted the writ if two or more Justices felt the case should be
heard. At the present time do you feel that it would be advantageous
for the Court to grant certiorari in such cases when less than four
Justices feel the case should be heard ?
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Judge StevENs. Senator, I must confess I do not recall the book
review from which you are quoting but I will not fail to answer the
question for that reason. I simply have no recollection of it.

_Senator Byro. I think it was in the New York University Law Re-
view, volume 27, in 1952,

Judge Srevens. I am sure I must have written it if it is there but
I simply have no recollection of it whatsoever. But in any event to
answer your question, I really have a feeling this is a subject on which
1t might be somewhat unseemly for me to speak. I would say this much,
that I think generally an institution such as the Court should have a
rule that normally governs its procedures but those things can some-
times be taken care of by the respect which one Justice has for another.
In other words, if there were three votes to grant certiorari and one of
them felt especially strongly that the case should be heard, often, as a
matter of courtesy, I think another Justice might say, Well, T will
cast my vote with the three in order to grant certiorari. I think there
has to be a certain flexibility and informality in the administration of
that kind of rule. I don’t know if I could go much beyond that,

Senator Byrp. Tn 1956 you contributed a chapter on Justice Rutledge
to the book “Mr, Justice.” .

Judge StevENs. Yes I recall that.

Senator Byrp, Edited by Dunham and Kurland. On page 340 of
that book, you state:

Neither the purpose to curb inflation during war, nor to settle a coal strike
that was threatening a national economic crisis. would justify the use of a court
as an instrument of policy.

‘Was this a statement of Mr. Justice Rutledge’s view, o1 was it a view
that you held personally ?

Judge StEVENS. It would be my own view. I think it would also be
Mr. Justice Rutledges’ view. I have a recollection that 1 refer in that
article to his statement that no man or group is above the law, or words
to that effect, which I think I was surprised to find him use twice in
the same opinicn. He was known for writing long opinions. That was
sort of a small example of his, perhaps, writing more than he needed
to, but it was an important peint worth making twice. )

Senator Byrp. Do you now personally feel that a serious national
crisis would justify the use of any conrt and especially the Supreme
Court as an instrument of policy ¢

Judge Stevens. No; I do not.

Senator Byrp. In “Mr, Justice” you also stated :

Read in the context of the entire United Mine Workers dissent, the implica-
tion iz strong that the Supreme Court itself was in the Justice’s mind when he
twice said—and this is the quote by Justice Rufledge—"no man or group is ahove
the law.”

Do you presently share the view that no man or group. including
the Supreme Court of the United States, is above the law?

Judge Stevens. Very definitely. i

Senator Bymp. Were you Justice Rutledge’s law clerk in the
Yamashita case in 1946 ¢

Judge SteveExns. No; I wasnot. i

Senator Byrp. You end your chapter on Rutledge with a quote from
the Justice’s ringing dissent in the ¥ emashita case:

More is at stake than General Yamashita's fate. There could be no possible

srmpathy for him if he is guilty of the atroeities for which l}is death iz =sought.
Tiut there can he and should be justice administered according to law. In this
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stage of war’s aftermath it is too early for Lincoln’s great spirit, best lighted in
the Second Inaugural, to have wide hold for the treatment of foes. It is not too
early, it is never too early, for the nation steadfastly to follow its great con-
stitutional traditions, none older or more universally protective against uubridled
power than due process of law in the trial and punishment of men, that is, of all
men, whether citizens, aliens; alien enemies or enemy belligerents, It can be-
come too lnte.

This long-held attachment marks the great divide between our enemies and
ourselves. Theirs was a philosophy of nniversal force. Ours is one of universal
law, albeit imperfectly made flesh of onr system and so dwelling among us, Every
departure weakens the tradition, whether it touches the high or the low, the
powerful or the weak, the triumphant or the conquered. If we need not or cannot
be magnanimous, we can Keep our own law on the plane from which the defeated

foes’ never rose,

Twenty-nine years have passed since those words were written. I am
curious as to how you would respond philosophically to the opinion
in this case, Is this a concept of law you would take with you to the
Supreme Court if you are confirmed ?

Judge STEVENS. Senator, when I wrote that chapter on Mr. Justice
Rutledoe, I felt I could not improve upon his language at the time it
was Written and T could not do sonow.

Senator Byrp. It would be difficnlt to improve upon that language.

You were concerned with a lack of procedural safeguards in getting
a conviction in the Yamashita case. Do you feel now that strong public
opinion can cause a due process problem in cases before the courts,
especially before the Supreme Court.?

Judge StEvENs. T think that the danger that press comment on the
criminal trial would cause a due process problem primarily exists at
the trial court, that is where there is the greatest danger that an un-
secruestered jury may be influenced by a nmtter outside the record. I
would not think that the same danger exists in the appellate cowrts
becanse judges should be able to separate out what is properly before
them in the court record and what thev read in the press.

Senator Byrp. Do you see any way to lessen the problem of lack
of proper time for preparation on the part of the Supreme Court
Justices when they are faced with a case on which the Court feels it
must reach a quick decision due to various pressures?

Judge SteEvENs. No, T think when you are given the predicate that
they feel there must be a decision within a given period of time, by
hypothesis it must be done within that period of time, but I certainly
think that the decision that it should be decided at a particular time.,
should be very carefully made.

Part of Mr. Justice Rutledge's dissent in the ¥amashita case was
really an objection to the accelerated schedule which he did not think,
and I think quite properly, justified any deviation from what other-
wise would be proper procedure.

Senator Byerp. Have you been an officer, director, proprietor, or
partner in any business firm or enterprise other than your old law
firms?

Judge SteveExs. Not since T have been on the bench, Senator. I had
been a director of some companies before I assumed the judgeship.
In private practice, yes, but not since I have been a judge. I provided
a list of those to. I believe, the Department of Justice when I first
went on the bench and T have resigned from all of them.

Senator Byrp. And I take it yon have not received any benefits from
any business firm or enterprise since becoming a Federal judge?
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Judge Stevens. With this qualification, Senator. There were some
payments made to me pursuant to my separation agreement with my
firm on account of services performed before I went on the bench, I
have received no compensation, no extrajudicial income on acconnt
of any activities sinice being a judge.

Senator Byrp, And was that information also provided to the Justice
Department ? :

Judge Stevens, It was in connection with this nomination, not in
connection with the prior nomination because the negotiation of onr
separation took place after my nomination. But all those details were
provided and they had been disclosed to everyone with an intevest in
the matter.

Senator Byrp. Would vou state again the response to my question
as to whether or not you have received any benefits from any business
firm or enterprise? You indicated that yon had, but that they had not
been for services performed after you became a Federal judge?

Judge Stevexs, That is correct. Apart from the payments made by
my formet law partners to me oh account of services performed before
I went on the bench, I have received no extrajudicial income except in
the form of either dividends, for a brief peviod of time when T still
held some stock—I have no stock now-—and interest payments on some
bonds that T hold and interest on a savings account. I have no business
income of any kind.

Senator Byrp. And yon have no ties with any business firm or
enterprise ?

Judge Srevexs. No.

Senator Bvep. None ?

Judge StEvENS. None,

Senator Byrp. Thank you, Judge Stevens.

I congratulate you on your nomination and I commend you on your
responses to my questions.

Judge Stevexs. Thank vou, Senator.

Chatrman EasrLano. Senator Burdick.

Senator Brropick. Judge Stevens, I want to add my voice to those
of the other members of the committee who have congratulated you
on your nomination.

Before T get into my questions, I would like to advise you that this
committee has recommended an additional circuit court judge for the
seventh eirenit. We have also recommended an additional judge for
western Wisconsin and for northern Indiana. The circuit court judge
bill has been passed by the Senate and is in the House. T think you will
be pleased to hear that.

Judge Srevexs. I am indeed pleased, and I will, of course, also be
pleased when the existing vacancy is promptly filled.

Senator Burprick. Well, that’s not in our department.

Judge StrvExs. T understand that.

Senator Burpick. Like Senator Hart, I have had assistance from
my staff in reviewing a hundred or more of the opinions which you
have written or participated in while in the Seventh Circuit Court of
Appeals. Genersﬁly speaking, these efforts have not prompted me to
ask any ¢uestions about your views in any particular opinion you have
written. Flowever, I would like to ask you about your general impres-
sions about a subject which affects the overall problems of judicial
administration.
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As you know, we have 400 district court judges and 97 circuit court
judges. The committee has recommended legislation which would
create 45 new district judges and 15 more circuit judges. Some studies
have been made by the Federal Judicial Center which foreeast a need
for 1,129 district judges and 230 circuit judges by the year 194 if the
rate of increase in new case filings continues at the same pace, Do vou
have any conclusion about what problems there wounld be in the Fed-
eral judicial system if our only solution to increased caseloads is to
increase the number of judges in proportion to the increased caseload ?

Judge Stevexs. If this becomes necessary—and hopefully the ex-
plosion in the volume of cases will not continue at the same pace, it
may or may not, we really can’t be sure yet-—but if an increase in the
number of judges of the magnitude that is projected becames neces-
sary, and, of course, it may, 1 would think it would necessarily follow
that we would have to start dividing the circuits and have a larger
number of circuits and divide the laveer cirenits, such as the ninth
and the fifth now, at least in half and gradually reduce the geographi-
cal area that they have jurisdiction over. I think a court as large as
the fifth or the ninth probably does not function as effectively as one
of about eight or nine judges. I have the feeling—and maybe that 1s
just because I worked in such a court and it seems to have been an
efficient judicial unit—I think you need several judges to take care of
the conflict, problem I discussed yesterday when someone can lean over
on the side of recusing himself. But when you get too many judges
you have o problem if you have en bane Liearings, administrative prob-
lems, and I think it is also unfortunate in other circuits that the jndges
do not live in the place of Liolding court. I think we have an advantage
by being in Chicago. I think there is an advantage derived from
efficiency that way. I think that perhaps the first thing that would
have to be done with a larger number of judges is to incvease the
number of circuits,

Senator Burpick. There has been much testimony before the Sub-
committee on ITmprovements in Judicial Machinery that to have an
efficient court you need to keep it to about 15 judges. This would seem
to be a general conclusion of the judges who appeared before us, that
a court should not have more than 15,

Judge STeveNs, I would think even that is a little large, but perhaps
I should defer to the judges on the fifth cireuit on that. I do not think
you should get larger than that certainly.

Senator Burprexk. In the case of T.P.0. v. el illan, 460 Fed. 2d.
348, the seventh circuit held that a magistrate, the office we created
7 years ago, did not have the power to decide a motion to dismiss or
a motion for sutnmary judgment. While you did not participate in that
decision and while I am not questioning the decision. T would be in-
terested in your views about the advisability of clothing a judicial
officer with certain powers to make proposed findings which would be
referred to a judge of the court for ultimate decision. What are your
gemreral views on this question and what do you think about the juris-
diction of the magistrate ? .

Judge Stevexs. Of course, I am familiar with Judge Sprecher’s
opinion in that case. It did involve his interpretation and the panel’s
interpretation of the statute primarily. I think the power of the magis-
trate can be enlarged somewhat. T doubt if it can be enlarged to the
extent of ruling on matters such as motions to dismiss. It secins to me
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when you are talking about the legal sufficiency of the claim, that
should be a matter for the judge, but T think there are areas in the
supervision of discovery and in a preliminary investigation of facts,
ang the presentation of tentative findings of fact, in which the magis-
trate could appropriately be given additional authority which would be
helpful to the judge and help solve the overload problem.

Senator Burpick. Testimony indicates that the magistrates have
heen very helpful to the district judges.

Judge StEvENS. I thinlk that is right.

Senator Burpick. You are aware of the problem, and you are also
aware, I presume, of the attempt of this committee, at least, to give
a little more autherity to the magistrates?

Judge StevExs. Yes. I think I would generally support that.

Senator Burpick. Judge, T understand why you declined Senator
Kennedy's invitation to attach any label as to your judicial philosophy.
At the same time, you can appreciate that members of this committee,
and in faet all Senators, like to know something of the nominee’s
judictal philosophy before voting on confirmation.

You furnished me a copy of the speech made at Northwestern Law
School about a year ago on Law Day, and T will now read a portion
of that speecii:

. Every decisionmalker, whether he he an wmpire at the World Series, a legis-
lator, ao corporate manager, a member of a school board, or a federal judge, is
fallible. But if he has earned the right to make decisions through an acceptable
selection process, it is gafe to predict that most of his decigiong will be aceeptable.
Sometimes he will violate a rule that commands universal obedience, and such
error must be corrected. But twe should not attach undue importance to the
occasional mistake, For the potential error—indeed the inevitable prevalence
of a domest amonnt of error—is an essential attribute of any decisional process
administered by human beings.

The prevalence of widespread potentinl for error among other decisioumakers
is one of the factors that repeatedly prompts invitations to federal judges to sub-
sfifute their views for the erroneous coneclusions of others. Sometimes I think
federal judges liave suceeeded in creating an illusion that they are wiser than
they really are because their self-imposed limitations on their jurisdietion must
have left many losing litigants convinced that if only the federat judge had
reached the merits. surely he would have ruled correctly and, of course, the win-
ning litigant knows how wise the judge is. Be that as it may, the temptation to
Accept an invitation of this kind is always alluring, but whenever the federal
judiciary does accept, three things inevitably happen. First, our workload in-
creases and our ahility to process it effectively diminishes. The risk that we
won’t have time to finish the exam becomes more and more real. Second, the
potential for diverse decisions by other deecisionmakers iu dminished and an-
other step in the direction of nationwide uniformity is taken; for affer all, we
are federnl judges. And third, we substitute our mistakes for the mistakes
theretofore made by others. Sometimes that price is well worth paying; it Ts,
however, a cost of which we should always he conscious.

My question is this. Does the statement I read fairly reflect part of
vonr judirial or logal philosophy. or do vou want to expand or add to
that statement ?

Judge Stevexs, Yes: it does, Senator. I should, perhaps, explain that
in the first paragraph, if T remember the speech, I recited the fact that
T had obtained a commitment from Dean Rahl at Northwestern that
what T said would never be published because T was speaking in a very
informal way and taking little time to prepare, but T have reread the
speech because T was told vou might ask me about it. and 1 stand by
what T said in the talk. I think it does fairly reflect my view.
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I think that there are costs to having judges reach out for issues
that need not be decided to dispose of litigation before them, and the
cost is greatest when it is the Federal court that does that because of
the implication of the Federal decision having a nationwide impact.
So, that speech does, in sort of a rough, informal way, indicate the
reasons why I think judges should impose on themselves the discipline
of deciding no more than is really required to adjudicate controversies.

Senator Burpick. Finally, Judge Stevens, Chief Justice Taft, at one
time when he was testifying before this committee for proposed legis-
lation to give the judicial councils of the circuits certain supervisory
powers over district judges, made the following statement about the
indifferent judge, and T quote: “He thinks that the people are made
for the court. not the courts for the people.” Judge Stevens, does that
phrase of Chief Justice Taft suggest anything to you, that the indiffer-
ent judge thinks that people are made for the court instead of the
courts for the people?

Judge Svevexs. T would have thought it was the other way around.
Maybe I did not hear it correctly, that the people are made for the
courts? I would say the courts, the business of the courts is to serve the
people, and, of course, our society as a whole.

Senator Burpick. That is what I was asking. Thank you very much.

Chairman Eastranp. Senator Mathias?

Senator Matmias. Thank you, Mr. Chairman.

Judge, prior to the time that President Ford nominated you for the
Supreme Court, a number of members of the press were very curious
as to the kind of standards that the Senate raised for judicial nomina-
tions. They called me and said, what do you think the test ought to
be? T finally came up with a very siimple one. that the candidate should
be honest and that he should understand the spirit of the Constitu-
tion, the essence of the Constitution. I believe that is the test, and from
all T know about you I think you meet that test and I am confident
that onr heavings will ratify my own judgment and you can be
confirmed.

Chairman Eastraxp. There is a vollcall vote in the Senate. When
Senator Mathias finishes his question, we will recess for the vote and
then be right back.

Senator Mattitas, That does not mean that every member of this
conmittee and of the Senate has to agree with every decigion that you
have handed down, or that we would necessarily decide the same cases
in the smne way. What T think it does recognize is your integrity. your
inteltectual capacity. and yonr nunderstanding of the spirit and sub-
stance ot the organie document which has guided this republic for so
IAany yeavs,

When e retirn from the rolleall vote, I do have a few questions in
some specific areas of the law as they approach the Constitution that

I wonld like to examine with vou. T hope you will excuse us for a few
minntes,

I % brief reeess was taken. ]

Chairman Eastr.ano. Let us have order.

Senator Martaias. Judge, I would like to raise with you what might
be called the question of the firstness of the First Amendment and
what sort of priority von would give to the First Amendment when it
eollides with other rights. We liear a ot these davs about the right of
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privacy and the vight to a fair trial, and I wonder how you balance
these colliding or con"‘llctmfr com.epts of law?

Judge Stivess. place the highest possible value on the intcerests
protected by the First Amendment. T also place an extremely high
value on the interests protected by the due proeess clause insofar as it
guarantees fair procedure to every defendant. It is awfully hard to say
in the abstract, Senator, which priority would govern in a particular
case becanse the facts do vary from case to case. I certainly would not
suggest at all that there was any constitutional provision of greater
importance than the First Amendment, but I don't think that T conld
say that whenever there is a conflict between the First Amendment and
the Fourteenth that you can count on me to rule for the First hecanse
the facts might not quite fit that formnla.

Senator Marmras. I om not asking you to tvy to prejudge cases in
which the fact situations have not been plesented but I think vour
answer 18 what I was groping for, which is that in a sitnation w ‘here
everything else was eqml you w onld put the First Amendment first.

Judge Srrvexs. T would think that is right. and T think I have recog-
nized the values protected by the ¥ irst Amendment in some First
Amendment cases where my eolleagues have not. I think those cases
can be found and could be identified. I do not think yvou will have any
trouble with my high regard for the values protected by that portion
of the Constitufion.

Senator Marmias, In a somewhat related vein, I would be interested
in how you feel about State actions under the Fourteenth Amendment
and where you draw the line? Whether it is a narrow line or a broad
hne, and perhaps the kind of classifications that might be adopted in
order to develop some line of State action ?

It has been held over the years that if there 1s somne rational basis for
a classification, that might rebut a presnmption that diserimination
was involved in State action. More recently classifications have been
suspect. For instance, a classification which involves a racial question
is now a suspect. classification even though some rationale might be ad-
vanced to support it. The case of sex classification is, I think, not vet
fully determined in the law. I wondered how you would feel when these
questions impact on the Fourteenth Amendment ?

Judge Stevexs, I think there arve three parts to your question, if T
may be as precise as I can.

Senator Marnias. You are very astute. There were precisely three as
I bad it written down.

Judge Stevexs. First, theve is the question of whether there is suffi-
cient State action to warrant Federal intervention at all, the kind of
Federal intervention where you would reach the merits of a particulav
controversy. It is in that area that I, perhaps, liave written some opin-
ions which are somewhat more restrictive than other Federal judges
Liave written.

I have required, and there are a number of these cases, it perhaps
would not be best to talk about them specifically but T think that. to
the extent that you can generalize, T have felt that consistent. with my
philosophy of trying to keep the work of the Federal courts within
manageable bounds, so that it continues to perform with a degree of
excellence that I think has charactevized their work in the past. there
is a strong interest in placing reasonable or recognizing the existing
limitations on the scope of Federal jurisdiction.
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o I have written a few opinions in which I have come to the con-
clusion that in the particular facts the State participation in the mat-
ter of which the plaintiff complained was not sufficiently direct to
warrant Federal intervention, and some of those opinions are the sub-
jeet of criticism by those who have suggested that I shoud not be con-
firmed. But once you get over the hurdle and into the area of where
the Federal court does have jurisdiction, you must address the merits.

Then you have pointed out where there g a classification problem
in the racial diserimination cases, and I understand you to be asking
me if I would find a rational basis, a sufficient basis, for a elassification
oit racial grounds. Clearly T would not. I think the law is well settled,
and propexly so, that a much heavier burden, perhaps almost an in.
surmountable burden, exists in order to justify any classification on
any such factor.

And now you turn to the question of sex discrimination. I think you
were asking me whether the heavy burden test or the lesser burden
test should apply in sex discrimination cases.

Sengtor Martuias, Whether you have a similar approach to the
racial ?

Judge StEVENs. I %1 not sure, Senator. I am not sure whether the
same test would apply or not. T don’t think the court—the court has
dodged and fenced a little bit on that question. They have made it
cleay, as I think I indicated yesterday in response to one guestion,
that the classification is one that is subject to the equal protection
clause, but. that the standard of review may or may not be the same as
it 1s in racial discrimination areas. And I suppose on reflection I have
thought a little bit about Senator Kennedy’s question. That may be
something that the Equal Rights Amendment might accomplish. Tt
might define the standard of review, but I am not sure when one reads
the amendment that it does. So I am not sure you would have a dif-
ferent standard after the amendment i1s adopted.

I should say another factor that goes into the equation of whether
the amendment is something that should be adopted is the extent to
which the goals of the amendment can be nhcieve]ufjl by statutory enact-
ment. To the extent that they can be achieved by statute, is 1t really
wise to go through the cumbersome process of amendment, which 1s
ot veally necessary? That is part of my uncertainty about the
problem.

Senator Marr1as. I think it is an honest doubt which is not exclu-
sive to you. I think that there are many people who have that question,
but at least you face it as a doubt.

Judge Stevens. Yes; I do,

Senator Matrmas. In the Cousins case you wrote very eloguently of
the necessity for probibiting all invidiggs discrimination, and I don’t
think anyone can quarrel with that, but what about the remedies that
vou wonld apply if you have a case of discrimination which is clearly
based on color, let’s say, an injustice created by racial discrimination.
Is there any kind of a colorblind remedy that is appropriate for the
courts to apply ? I suppose really what I come down to is what is the
role of the court in helping to erradicate a ractal diserimination ?

Judge StevENs. Senator, T think T may have made some comment
on this problem already, but the role of the court is different from the
role of the Congress in addressing that aren of concern hecause pre-
sumably, on the hypothesis we are talking about, there has been a
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finding of violation and there has been proof that discrimination
existed and was supported by State action that made the matier ap-
propriate for Federal review, That having been established by the
record, what should the judge do about it? Well, there the trial judge
may appropriately go beyond merely a colorblind remedy and require
in certain circumstances aflirmative action to redress the past injustice,
but the extent of such affirmative action would always be a function
of, and be related to, the kind of factnal situation disclosed by the
particular case,

So I could not fairly say that in every case affirmative action would
be an appropriate remedy, nor could T fairly say that it would never be
appropriate, It really has to be done on a case by case basis because
there is a wide range of variation in cases of this kind.

Senator Marmias. I would like to ask a question which T am not
entirely sure is a fair question because it really deals more with our
function than with the function of the judicial branch, but I think
maybe it is within the realm of fair examination here, and that is the
question of amendments to the Constitution. This committee has had to
entertain a number of suggestions for amending the Constitution in
recent years. Some of them were directed at longstanding goals such as
the Equal Rights Amendment. Others have been directed at more cur-
rent controversies.

Archibald Clox wrote recently that one fundamental objection to the
roposal in the case on which he was writing, which was the proposal
or an amendment to ban busing, is a very great danger inherent in

adopting specific constitutional amendments on specific questions of im-
mediate public and political interest. One of the prime values of our
consgtitutional systen: is the fact that the Constitution speaks in funda-
mental principles and has an enduring generality, and this character-
istic, conpled with the power of the Supreme Court to project great
fundamental issues upon particular occasions, gives our political ideals
a permanence not subject to alteration by violent, short-run surges of
public feeling or the desire of officeholders for political advantage.

Now in the light of that statement by Archibald Cox, T wondered
what your general philosophy is about amending the Constitution and
what you feel is the danger of really tampering with the organic law ¢

Judge Stevens. Well, I think it is a power which should be exercised
rarely. I think the difficulty in the amending process indicates that the
authors of our Constitution did not expect 1t to be used frequently, on
casnal or relatively unimportant matters, and I would think generally
that to the extent that goals can be achieved by other means without
the costs that are associated with the laborious amending process that
is desirable, and I would wonder if something as specific, say, as the
18th amendment, was wise when it conld have, perhaps, been handled
by legislation, at least as it is now construed I wonder if it was appro-
priate for amendment.

But I certainly would not say that there should be no tampering
with the Constitution. It has to be changed from time to time, other-
wise there would be no need for an amending power, so I would say
that I would regard it as an Important power to be sparingly used.

Senator Marrias. Tn propounding the question, I am not oblivious
to the fact that the Constitution is amended not only in this body, but
that the Court itself has played a role in some alterations of view in
the way that the Constitution would be enforced.
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Judge Stevexs. That is true, Senator, but T am not sure it is fair
to characterize changes in the developing body of law as amendments
to the Constitution. They, perhaps, have somewhat of that effect.

Senator Mara1ss. It 1s a change of view or a change of perspective
which comes about other than amending the terms of the Constitution
itself,

Judge SteveEns. Yes.

Senator MaTa1as. I am wondering to what extent and under what
circumstances you feel that national security becomes an overriding
question which affects the power of the Government to engage in cer-
tain activities, search and seizure, surveillance, which would otherwise
not be permissible under the Bill of Rights?

Judge StevEns. Well, Senator, T would think that one who relies
on national security as a justification for action that otherwise would
be impermissible bears a very heavy burden, but I think that we must
face the fact that even in the area to which we attach the highest prior-
ity, namely, the first amendment area, there are occasions when restric-
tions are justified by reasons of national security, and I have in mind
specifically the question of the prohibition of publications about troop
movements and ships and the like, which even in Near v. Minnesoia
was recognized as exceptions to the absolute right of the press to
publish what it would.

So, not trying to be evasive, you do have to consider the particular
case; bnt I would certainly agree that the burden is on the Govern-
ment when it seeks to justify for such a reason to show that this is a
valid reason and to be prepared to malke such a demonstration.

Senator MarHias. Let me give you a very simple example. T believe
it is no longer in very active litigation, or maybe it is, and if it could
have some bearing on some active litigation in a peripheral way,
perhaps I should not ask you that question. T would have no problem
with the examples that you give of troop movements and that kind of
thing. But the problems of surveillance, personal surveillance, break-
ing and entering to obtain information without a warrant, and this
kind of activity which we have been viewing in the Senafe with great
concern, for which the only justification was a rather vague stafe-
ment about national security, is I think a far more difficnlt question
than the ones which are really the Government in the exercise of its war
powers.

Judge Stevexns. Well, there is no question that there are privacy in-
terests we must always keep in mind in any of these problems, whether
they be national security or even less extreme matters such as simple
detection of erime.

Senator MarHzas. But vou rest on your statement that yon feel that
the Government bears a very heavy burden. I believe I quote you
correctly,

Judge Stevens. I would think so, and I would think, again, perhaps
when a particular case comes up I might find that I have spoken some-
what loosely, without sufficient reflection, but my general reaction
would be that A, it bears a heavy burden, and B, it bears some burden
of factual presentation to enable a factfinder to know that this is not
merely a formula of words that is being used to justify something other
than a real national security interest.

Senator MatHias. Judge, we again have a rolleall vote, and we must
2o to the Senate floor. We will return in a few minutes.
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I will put to you the affidavit of Anthony Robert Martin-Trigona,
which makes certain allegations about previous conduct on your part,
and T will ask for your comment on that when I veturn.

[The affidavit referred to follows:]

AFFIDAVIT oF AXNTHONY ROBERT MARTIN-TRIGONA

Anthony Rebert Martin-Trigona, being first duly sworn, states and deposges as
follows:

1. He maintaing a business office address at One IBM Plaza Suite 2910A, Chi-
cago, Hiinois and is a resident of the City of Chicago, Illinois,

2. For the reasons which he sets out in greater detail in this affidavit he
believes there are certain prior activities of John Stevens, Esq. which raise pos-
sible dombts as to his fitness to serve as a Justice of the United States Supreme
Conrt.

3. He believes there is a basis to conclude an extensive investigation is war-
ranted to examine Mr. Stevens’ prior activities with particular regard to his
actions while serving as Chief Counsel to a special commission of the Illinois
Supreme Court.

4, That in 1939, in Chicago, certain allegations appenred in various news media
concerning unlawful and improper activities of some Illinois Supreme Court
ijundges, charging in substance that sitting judges had accepted bank stock to
influence their decisions on the Illinois Supreme Court.

5. In response to the public accusations and discussions, the Illinois Supreme
Court appointed what it called the Special Commission in Relation to Docket
Number 39797 (hereafter in this affidavit referred to as “Special Commission”).

6. The Specinl Commission was charged with investigating the public charges
and accusations which were being made and had been made concerning sitting
jnstices of the Illinols Supreme Court,

7. John Stevens, Hsq. a2cted as Counsel to the Special Comnrission and per-
sonally conducted and supervised suhstantially all of the investigatory activities
of the Special Commission.

8. Jermme Torshen, Esq. served as Assistant Counsel to Mr, Stevens and par-
ticipated in substantially all of the same investigatory activities of the Special
Commission with Mr. Stevens.

9. On numerous occasions I discussed Mr. Torshen’s work and role within the
Special Commission with him and his working relationship with Mr, Stevens,

10, My discussions with Mr. Torshen as per paragraph (9) above took place
in Mr, Torshen’s office at 11 8. La Salle Street, Chicago, where we were meeting
in connection with his service as my attorney.

11. Mr. Torshen was representing me in connection with my efforts fo secure
admission to the Illinois bar. I had received a Juris Doctor degree from the
University of Ilinois in 1969 and passed the Illinois Bar Examination in 1970,

12, Because Mr, Torshen viewed me as a futnre lawyer, we developed a close
working relationship, more in the nature of lawyer to lawyer than attorney/
client: for example, on at least one ocecasion he entertained me in his home
for dinner with his family. Our discussions frequently ranged over a variety
of topics completely unrelated to my bar admission case.

13. Mr. Torshen had hanging on one wall of his office a reproduction of the
front page of one of the Chicago Newspapers (I believe it was the Chicago Daily
News) announcing the report of the Special Commission and the resignation of
the justices. My prior kinowledge of the case and its novel aspects prompted
me to question Mr. Torshen about the front page on the wall and this led to a
series of discussions which Mr. Torshen and I Iiad over a period of time relating
to his service on the Special Commission.

14, Mr, Torshen and I discussed his work as Assistant Counsel to the Special
Commission on numetous oceasions. One of the reasons I repeatedly broached
the topic was that I was frustrated that my bar admission had been inexplicably
delayed, while Justice Solfisburg who had resigned in disgrace had not been
disciplined and wns again practicing law. We alzso discussed Mr. Torshen’s work
on the Special Commission because of the impact which it would or could have
on the ultimate decision by the Illinois Supreme Court in my casge,

15. Mr. Torshen assured me I would be admitted to the Illinois Bar because
of his special influence with certain members of the Illinois Supreme Court.
On one occasion I kidded Mr. Torshen that his claim of special influence war
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no more than lawyer's bragging of a type that is characteristic of Washington
lawyvers claimiag special influence,

16, Mr. Torshen assured me that his claims were in no way bragging and
revolved around his knowledge of damaging evidence concerning some of the
Iliuois Supreme Court justices who were still on the Court, which knowledge
and information he had gained as a result of his service as Assistant Counsel
on the Special Commission.

17. Mr. Torshen assured nie on numercu$ occasions that if the full and
complete record of investigatory marterials which had been assembled by himself
and Mr., Stevens had been released, at least two additional judges (in addition
to the two who did in fact resign) would have been forced to resign from the
Ilineis Supreme Court.

15. Mr. Torshen mentioned the specific name of one judge and stated in words
to the substance of “He would be off the Court today if it were not for the fact
1hat we restricted the scope of our report and limited the findings to the specific
area of our mandate, and kept our mouths shut about other information which
we developed as a result of our investigatory activities.” Mr. Torshen also
referred me to the actual report of the Special Commission to note the careful
manner in whieh key passages of ihe report had been drafted to limit the scope
of the disclosure being made. Mr, Torshen did not direct me to any specific
sections of the Report of the Special Commission, bat I did read the Report
and formed at that time my own views as to areas of the Report which were in
conformity with his claims.

19, A, ‘Torshen also gave strong indications as to the identity of the second
sitting Judge who wonld have been removed if the full record of the investiga-
tion had become public.

20. Duriug the scope of our eonversations Mr. Torshen repeatedly referred
fo Mr. Stevens and disenssed the investigations the two men had jointly
coniieted.

21, T was particulariy interested in Mr, Stevens role and informally probed
Iis role because a member of Mr. Stevens’ law firin, Mr. Donald Egan, was serv-
ing on & committee or sub-committee of the Bar which was investigating iny own
application for admiszion to the bar.

22, During the spring of 1972 Mr. Torshen and I disagreed concerning a
number of issnes relating to his representation of my interests. In particular,
e made certain demands concerning payment of fees which I was not in g posi-
tion to eet, since I had already paid him several thousand dollars in legal
fees us per a modification of our earlier and initial agreement that no fees were
to be due until the end of the case.

23, As a result, Mr. Torshen and I terminated our attorney/client relationship
and our contacts penerally ceased. Mr. Torshen refused to return to me my files.
Trriirg subsequent hearings relating to my admission to the bar, Mr. Torshen
testitied in g manner which I would characterize as adverse-to-amhiguons con-
cerning my interexts, AMr. Torshen also sent a letter to the Chief Judge of the
Minnis Supreme Court and did not advise me of the fact that he had sent such
a letrer although the letter arose out of our attorney/client relationship.

24, In the spring and summer of 1972 I began iy own investigatory efforts
into the work of the Special Comnnission,

25, As a resntt of my investigations I beeame convineed that Mr. Torshen had
told me the truth. and that the complete truth concerning the discoveries of the
Speeinl Commission had not reached the public. In addition, neither of the
jndges who had leen foumd to have committed *positive acts of impropriety”
hy the Special Commission had returned the stock profits to the State of Illinois.

26. On September 14, 1972, T filed in the United States District Court for the
Northern District of Hlinois & complaint against the sitting and former justices
of the Illinois Supreme Court and John Stevens, Esq. docketed as case number
T2 ¢ 2200, A copy of the complaint is attached to this affidavit as Exhibit A.

27, The case was as<igned to Judge Richard MeLaren, who had been appointed
a federal judge while serving as Assistant Attorney General in the Nixon Ad-
minisiration nnder cirenmséanees that later prompted the Judge to admit he
hadd participated in certain activities relating to I'TT. Judge McLaren apparently
wits a friend of Mr, Nrevens as both had been prominent antitrust lawyers in
the ity of Chicago.

28, Judge Mclaren dismissed the case without even allowing the summons
to be jssued. Ilis action was appenled to the United States Court of Appeals for
the Seventh Circuit and docketed as Appeal Number 73-1527. The ease was
argued before the Court of Appeals on December 4, 1973, and the action of
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Judge MeLaren was immediately reversed from the bench and the Court of
Appeals on the same day entered its order reversing and remanding the case
for further proceedings; a copy of the order is attached as Exhibit B.

29, The case was snbsequently assigned to District Judge Richard Awustin
after strenuous efforts to remove Judge Mclaren from the case were successful.

30, After receiving briefs from the parties, Judge Austin dismissed the case
on August 6, 1974 and it was again appealed to the United States Court of Ap-
peals for the Seventh Cireuit.

31. On October 31, 1975, the Seventh Circuit affirmed Judge Austin’s dis-
missal of the case in an order pursuant to (Loecal) Circuit Rule 28 which is
unpublished and which cannot, by rule, be cited as precedent in any other case;
a copy is attached hereto as Exhibit C, At no time did the Court of Appeals
reach the merits of the controversy and at all times the Court ruled on pre-
liminary procedural matters in sustaining a dismissal of the action.

32, Mr. Stevens had defended against the action on the grounds that he was
immune from suit because of the duties he had performed for the Illinois
Supreme Court.

33. I believe that Mr. Stevens concealed from the people of the State of
Iilinois, information which he assembled as a result of duties which he himself
characterized as qnasi-judicial, and which would have caused, if released to
ihe public, the resignations of two additional members of the Illinois Supreme
Court. Mr. Stevens apparently did so with the purpose and intent of restricting
ihe scope of disclosures generated by the Court scandal and with the knowledge
that he was restricting from disclosure information which tended to cast
doubts on the legality and propriety of actions of certain members of the
Illinois Supreme Court in addition to those who had been aecused of unlawful
conduct in news media reports. In acting as he did, it is my opinion that
Mr. Stevens deprived the citizens of the State of Illinois of the loyal. honest
and complete services of an individual (Stevens) who claimed that he was
acting in an official, gquasi-judicial capacity.

34. I believe the record in case number 72 € 2290 and related appeals will
fully establish that I bear no personal animus against Mr, Stevens. Indeed,
both my original complaint and subsequent briefs carefully circumscribed the
allegations made against Judge Stevens (see page four of Appellant’'s Brief in
case number 74-2042 reproduced as IExhibit D). I have uever inet Mr. Stevens.

35, I respectfully request that using the resources and supoena powers avail-
able to it, the Committee on the Judiciary of the United States Senate conduct
a full and complete investigation of the allegations and matters contained in
this affidavit with particular respect to receiving all materials still existing
relating to othe investigatory efforts of the Special Commission so that the truth
of my allegations can be established with reference to the actual documentary
materials.

36. I respectfully request that I be called as a witness in any hearings
conducted on the nominatiou of Mr. Stevens to be a Jnstice of the Supreme
Court of the United States Supreme Court and affirm my willingness to assist
the Committee on the Judiciary in any way in which I am able to do so.

87. For the record, I served as a temporary employee of the United States
Senate in 1966 when I was on the staff of United States Senator Paul H.
Douglas.

38 I have read the foregoing affidavit and the same is true and correct
to the best of my knoweldge, information aud belief.

ANTHONY R. MARTIN-TRIGONA,
One IBM Plaza Suite 29104,
Chicago, ITl.
ACKNOWLEDGEMENT
STATE OF ILLINOIS,
County of Cook, 88!

Trorothy Gannaway, a Notary Public in and for the County and State afore-
«aid. hereby certifies that Anthony Robert Martiu-Trigona appeared personally
hefore her and stated that the foregoing affidavit ig true and correct to thg best
of her knowledge, information and belief, for the uses and purposes therein set

forth.
DoOROTHY GANNAWAY,

Notary Public,
[searLl
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Senator Marmias. The committee will stand in recess.

[ A brief recess was taken.]

Senator Matn1ss. Judge, when we took a recess for the last roll-
call vote, T stated that T would question you about the affidavit of
Anthony Robert Martin-Trigona.

Before I go to that aflidavit, I have a press release that apparently
was 1ssued today by Mr. Martln-Trlgona which raises some question
about. the thoroughness of our examination and of my questions be-

cause one of the allegations of today’s press release is that:

AMoreover, the question of how Mr. Stevens practiced law for 20 years and
managed to amass only a miniscule net worth remains to be answered.

On any basis of fairness and impartiality, that question might also
be asked of mie, and I may be thought to have an undue sense of
affintty with you. I will take whatever risks are involved. | Laughter.]

[The press release referred to follows:]

While Washington press corps snoozes and snores and Senate Judiciary
Committee seeks to muzzle witness seeking to disclosure germane testimony,
an award-winning Chicago Daily News investigative reporting team is con-
tinuing to break new leads in the questions of ties between John Stevens and
the Daley machine.

In an atmosphere reminiscent of Watergate, the Washington Press corps is
asleep and a Senate Committee is seeking to muzzle witnhesses while an out of
town newspaper continues to break new disclosures on a matter of major public
importance.

The Chicago Daily News, in its morning editions will carry reports of addi-
tional land trust connections hetween the Stevens law firm and the Daley Ma-
chine. Specifically, some ¥years ago, Mr, Stevens senior partner Rothschild
was an investor to the tune of almost $120,000 in a Tome Keane ingpired and
managed land grab of property from the City of Chicago. Mr. Rothschild also
invested funds on behalf of an anonymous nominee through an apparent land
Arust relationship. The nominee may be Stevens,

Aloreover, the question of how Mr, Stevens practiced law for twenty yvears and
managed to amass only a miniscule net worth remains to be answered. Despite
the fact that Justice Powell was forced to disclose assets in the names of family
members which had been generated as a result of his efforts, no such requests have
been fortheoming from Judiciary Committee on this occasion, Thus, the Ameri-
can people are being led to believe that a leading antitrust lawyer in Chicago
after twenty years ended up with a net worth of only $170,000, a per year
figure of less than $10,000 in net asset accumulation,

Anthony Robert Martin-Trigona has again advised the Judiciary Committee
‘that he feels he is being muzzled and disclosures comiing out of investigative
reporting in Chicago are being ignored in an attempt by the Ford Adminis-
fration to steamroller the nomination of John Stevens without adequate dis-
clositre and examination,

Mr. Stevens, let me ask you first: Are you familiar with Mr. Mar-
tin-Trigona’s affidavit ?

Mr. StrveNs. Senator, during the recess I scanned it. Thad previonsly
been told about the substance of these charges. T think T am

sufficiently familiar to answer anything that you wish to inguire
about and I can say the same about the press release. T am prepared
to angwer any question you care to pose ahont either of those.

Senator Matmias, In substance, the affidavit says that in connec-
tion with the Special Commission in Relation to Document No. 39797,
vou were guilty of what might be called in today’s vocabulary a cover-
up. Would von like to tell us ahnut tlmt2

TJudge Strvens, It 1s sort of ironic because T am inclined to think
that the performance of the work of that Special Commission is the
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real reason why the course of events developed to bring me here today.
‘That happened shortly before my original appointment, and I think
it was because of a good deal of public attention that my name came
to the attention of the people who were trying to find people, who
might fill a vacancy.

But as I understand the substance of Mr. Martin-Trigona’s charges,
he says that Mr, Torshen, who was my assistant counsel, told him in
a conversation that the commission—and specifically I suppose myself
as general counsel—had information that two justices of the Illinois
Supreine Court were guiity of misconduct which would have justified
thelr removal, and that we had such information and we withheld
it from the public and took no action with respect to it. This is simply
not true.

We investigated charges of impropriety with respect to a particular
-case, People v. Isaacs, and as a result of very hard work in a very
short period of time, with a very dedicated staff, uncovered factual
information which justified a report by this special commission of
five eminent lawyers of the city of Chicago, not all of the city of
‘Chicago, but the bar of Illinois, it ‘was not simply Chicago lawyers.

Senator Martnras. Could you supply in the near future the names
of the members ?

Judge StevEN, We have, Senator. We have supplied the report of
‘the special commission which identifies the five commissioners. They
were the then president of the Illinois Bar Association, the then
president of the Chicago Bar Association, and three other members
selected by them.

But the substance of the report was that the evidence uncovered
by the commission disclosed a significant appearance of impropriety
by two members of the Supreme Court of Tllinois and it recom-
mended that those justices resign voluntarily. There was a dissent
by one member who felt that the committee as a whole had exceeded
its task by making that recommendation, that the assignment of the
cominisston was merely to make a report on a particular matter.

But I had urged the commission, as its counsel, to make the recom-
mendation. They did so and the justices ultimately resigned. We had
no evidence of wrongdoing by any other member of the Tllinois
‘Supreme Court,

I know, I have not spoken to him myself but I am told, that Mr.
Torshen, to whom these remarks are attributed by Mr. Martin-Trigona,
has denied under oath that he said anything even remotely approach-
mg what Mr. Martin-Trigona quotes him as saying. I am sure that
Mz, Torshen would not have said we had evidence because we simply
did not have such evidence and had we done so T am sure we would
not have withheld it.

[A letter by Jerome T. Torshen follows:]

Jerour H. TorsHEN. LTD.,
ATTORNEYS AT LAW,
Chicago, December 5, 1975.
Hon, JAMES EASTLAND,
Chairman, Commitiec on the Judiciary,
U.8, Senate, Washington, D.C.
DEAR SENATOR EASTLAND ; The undersigned was privileged to serve as assistant

counsel to Judge John Paul Stevens on the staff of the Special Commission of
the Illinois Supreme Court (“the Commission”). As a result of the report of
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the Commission, two Justices of the Illinois Supreme Court resigned. Subse-
quently, in au unrelated matter, our office, for a tilne, represented one Anthony
R. Martin-Trigona in counection with Mr. Martin-Trigona's application for
admission to practice law in the State of Illinois, We withdrew from that
representation prior to the hearings resulting in denial by the INinois Supreme
Court of the said application, See In re Martin-Trigona, 55 I11.2d 301, 302 N.E.
2d 68 (1973) (a copy of which opiniou is attached hereto).

We have been advised that Mr. Martin-Trigona has submitted a document
to your Committee which, in effect, charges that the undersigned advised Mr.
Martin-Trigona that the Commission had obtaiued evidence sufficient to cause
the resignation of two Justices in additiou to thosze who had resigned, but that
this evideuce wns, in some manner, suppressed. Apparently, it is charged that
Judge Stevens was involved,

These charges are false, malicious and seurrilous. No such statements were
ever made to Mr. Martin-Trigona. Moreover, no material was obtained by the staff
of the Commission which indicated any impropriety, much less illegal conduct,
on the part of any members of the Illinois Supreme Court other thau those two
Justices who resigued. I shall be pleased to so testify under oath before your
Qox_nmittee to remove this taint on the good name of Judge John Paul Stevens,
if iu your Committee’s judgment, it is necessary or desirable.

I have known Judge Stevens for almost twenty years as a lawyer, as a
colleague on the staff of the Commission and as a judge. He is a superb legal
craftsman, a gentleman of impeccable character and deep sensitivity, and a man
of the utmost integrity, His fitness for judicial office is, if anything, exemplified by
the performance of his function as counsel to the Commission.

It is unfortunate that these charges were made. They are totally untrue and
defamatory, They should not, in any way, mar the outstanding record of Judge
Stevens or adversely affect the deliberations of your Committee in this most
important matter.

Very truly yours,
JeroME H. ToRSHEN,

Judge Stevexns. There is no basis whatsoever for a charge that the
Commission or any of its staff, or I am sure myself either, failed in
the discharge of the duties assigned to us. I think that the Commission,
and I say this as a member of a team, did a magnificent job which I
regard as one of the principal important professional achievements of
my life.

Secondly, Mr, Martin-Trigona has released a press release which in
substance says I have not made a full disclosure of my financial
situation,

T am reminded that in addition to the letter of denial by Mr.
Torshen, there is also a letter of denial by Mr. Pitts and by Mr.
Greenberg, two letters of denial, one by each, the Cochairman of the
Commission, who also substantiated what Mr. Torshen says.

[Afidavits by Mr, Pitts, Mr. Greenberg, and Mr. Torshen appear
at pages 194, 197, and 198.]

Judge Stevens. The press release, as T understand it, says I have
not made an adequate disclosure of my financial circumstances, spe-
cifically, I have not disclosed the assets of mv family and that T may
have secret interests in some properties held in trust by others. I
have no assets other than those which I have disclosed to the
committee.

Our disclosure includes everything which T own, everything which
mv wife owns, and everything which T own as the trustee for the
henefit of my two young daughfers, with one inadvertent exception.
Each of them has a savings account of approximately $500 which we
nadvertently overlooked.

The charge in the affidavit also suggests that T have some business
connections with Mr. Keane who was identified in questions yesterday.
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who is a litigant in a matter with respect to which I disqualified mysclf.
T was called last night by Senator Hruska who asked me if 1 could
tell him what T knew about, T think it was the MC or NC company,
something like that. I told him I did not recognize the name, which
was true. I had no knowledge of it whatsoever.

. Upon inquiry I found that the NC entity, whatever more precisely
1t 18, was represented by my former partner, Edward Rothschild, who
also was a nominee for certain members of his family in that business
venture. Mr. Rothschild advises me that Mr. Keane had no interest
whatsoever in that particular venture. I know I had no interest in it
whatsoever, neither did any member of my family, nor to the best of
my knowledge, anyone with whom T had any association whatsoever,
other than Mr. Rothschild, and as T say, he was associated with the
matter in a professional capacity, and also as he advises me, was a
nominee for a minority interest which I understand were those of his
children. But in any event, I think this is a matter that dates back to
1964, sometime like that. T certainly had no oceasion at that time to
have a nominee serve for e in any capacity.

It is a particularly sensitive arca because the investigation that I
ran emphasized certain judicial conduct where nominees did hold
interest for judges and I am conscious of the fact that that is a
method of concealment that has been used by others in the past. It has
never been used by me and it never will be nsed by me.

Senator MatHTAs. But in any event, you are not, as the press release
suggests, the nominee of Mr. Rothschild in any blind trust ¢

Mr. Stevens. T am not, nor is he my nominee, and I should also say
that, as you have observed, Senator, and T appreciate your comment,
it is somewhat embarrassing to have to acknowledge that one’s net
worth is as small as it is, But T would like {o point out that that is my
net worth today. Tt is not my net worth when I went on the bench. and
I did not have significant long-term advance notice of the possibility
I might go on the bench. T think had T known 3 or 4 years in advance
that I would be going on the bench and had time to malke the adjust-
ment, perhaps the igure would be different.

And as I say, if questions occur to any members of the committee
either now or in the fuiure about this matter, I Lave no reluctance
whatsoever to discuss it with yon. I might sayv also for the record I
do not intend to respond to inaniries from the press about this or any
similar subject, although I will respond to the Senators at any time.
even subsequent to the close of the hearings. if you feel there 1s any
reason to question the thoroughness of onr disclosure.

Senator MatHras, I appreciate your very candid response. It is mv
understanding that the Chairman is going to provide soine appropri-
ate opportunity for Mr. Mavtin-Trigona to be heard. but T thought it
was appropriate while yon were before the committee to have an op-
portnnity to express vour own point of view on this subject.

Mr. Chairman. I have no further questions at this time,

Senator Kexxepy. We will recess until 2 o’clock.

[Whereupon, at 12:30 p.n., the committee recessed to reconvene at
2 p.. the same day. ]
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AFTERNOON SESSION

Senator Toxyey. The committee will come toorder.

Judge Stevens, I join with my colleagues in welcoming you to the
committee and congratulate you on your nomination to the court. Like
iy other colleagues that T have heard speak beforc me, I have had an
opportunity with the help of staff to peruse your opinions on the court
and your record and there is no question but that you have an extra-
ordinarily distinguished career and it is clear that you have great
ability. )

I would like to ask you a few questions because T take very seriously
the duty which is thrust upon the Senate by the Constitution in article
2, which states that appointments to the Supreme Court must be made
with the advice and consent of the Senate. And I, as Chairman of
the Judiciary Committee’s Subeommittee on Constitutional Rights.
feel that a few areas ought to he probed, with the recognition, of
course, that you do not want to commit yourself on specific issues which
may come up hefore the court. But I am more interested in your gen-
eral philosophy and how you approach these problems and I feel that
it will be useful to me in understanding your attitudes,

Judge, what do vou understand the present state of the law to he
on avoidance techniques, that is, when there ts a possible nonconstitn-
tional ground of ripeness or mootness, etc, ?

My, StevEns. As a general proposition, I think the doctrine has
heen pretty universally adhered to by the Supreme Court that it i=
our duty to avoid decision on a constitutional ground if there is a suf-
ficient basis for deciding the case without reaching the constituitonal
ground. I think you may have in mind the fact that in recent years the
court appears to have expanded somewhat the doctrine of mootness
and restricted somewhat the doctrine of standing and has perhaps
reached fewer constitutional issues than come thought they could ap-
propriately have done on the basis of past history.

So there seenis to be a little area of narrowing the field of adjudica-
tion by these procedural techniques. I would not want to comment on
any specific decision but T do recognize that there is some change that
appears to be going on and it is in the wav of perhaps reaching cven
fewer constitutional issues than the Court has in tiines in the past,

Senator Tux~ey. Is that trend one that you are in sympathy with
genevally ?

Judge Stevexs, T really do not know how to answer that. T don’t
like to think of it in terms of a trend. T mnst confess there were some
of those decisions. and T would not want to nane them, but there were
some in which T would have thought the Court would not have found
mooiness.

Well, I think I might mention one specifically,

Iwassurprised at the law school veverse diserimination case. T would
have thought the court would have reached that issue on the hasis of
the facts. I think it is kind of hard to generalize on a trend but T think
these are rather difficult technical questions sometimes and there is
room for argument on both sides,
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Senator Tunner. Well, in deciding whether standing exists or
whether a class action properly lies, should the Supreme Court or a
Justice take into account his belief, assuming he holds it, that the
courts are too congested, that their dockets are too crowded ?

Judge StEvENs, That is one of those factors, Senator, that perhaps
unconsciously is always applying some built-in pressure against a
judge. We are all concerned, and it is true and I think we have to be
frank about it, we are all eoncerned about the overload problem. It
affects us every day of our working lives and it inevitably may exert an
unconscious pressure agoinst us.

I think if one can disassociate oneself from that problem, one should,
because really the issue should be addressed on the merits apart from
those factors that affect our working conditions. So T do not think it is
a proper factor, but T do not think we can deny the fact that it may
have some input into the decisional process.

Senator Tun~ey. With regard to certiorari policy, how much dis-
cretion does the court have in deciding whether or not to take a case
presented to it? Do you think it makes any difference whether the case
comes to the court as an appeal or a petition of certiorari?

Mr. Stevens. I think it makes some difference but not very much.
That would be my impression because the Court seems teo exercise a
somewhat different form of discretion in processing appeals as of right.
Instead of denying certiorari, it may suminarily affirm or dismiss for
want of substantial Federal question with maybe a one-line opinion or
a citation of a case or something like that.

In a strict interpretation of the law, such action will have prece-
dential effect, whereas the denial of certiorari does not. So there is a
legal difference between the two.

My tentative conclusion, just based on watching the way the court
works, is that there probably is not a very significant difference between
the two. I think it would really be more orderly in the long run if the
jurisdiction were entirely discretionary. I think the appeals as of right
really de not serve any important interest.

Senator Tuxney. What factors do you think a justice should take
into account in deciding whether or not to cast his vote in favor of
certiorari?

Mr. Stevexns. The principal factor would be the importance of the
issue presented by the case to the country at large. I would think that
is the major factor, and of course there one has to evaluate importance
by whatever standards he can.

Senator Tunwey. What do you consider to be the present state of the
political question doctrine and do you see a trend ?

Mr. Stevens. We talked about that very briefly this morning and I
pointed out what I am sure you are well aware of, Senator, that the
term political question is nsed in two different senses: one, the juiis-
dictional sense and the other, the more or less popular sense. I think
that really ever sinece Baker v. Carr the political question objection to
Federal jurisdiction hasbeen narrowed.

I mean the court has taken more cases that would previously have
been considered political questions. But it is still very definitely a via-
ble doctrine and there are still areas within our framework of Gov-
ernment where it is quite clear from the Constitution that final deci-
sion of the matter was intended to be placed in another branch of Gov-
ernment, other than the judiciary.
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A simple example is the declaration of war. Clearly the Court does
not declare war and there are matters that are clearly committed to
other political departments, and then the judiciary should not, it has
no jurisdiction to participate.

Now the second phase of it is that there are controversies that have
political overtones and ramifications but nevertheless represent jus-
ticable issues and in those areas the court has the responsibility to act
just as it does with respect to other litigation.

Senator TunNEY. Regarding lobbying in the Court, do you think it
is appropriate for members of the Court to lobby their brethren as to
how they should vote and the position they should take in cases that
are pending before the Court?

Mr. Stevens, Well, I hope the first amendment applies to the Su-
preme Court as well as to other branches of Govermment. I would
certainly not feel there was any, that a Justice should have any inhibi-
tion about stating frankly to a colleagne how he analyzes an issue.

It happens to be the practice in our court, as a matter of custom,
and I think personal preference of all the judges, that we do not discuss
cases in advance of argument. We find that we like to come with free,
independent appraisals of the issue and we first have an opportunity
to discuss it really with counsel in oral arguinent and then after in our
conference. We think that is a healthy approach.

I really do not know what the tradition is on discussing the merits
within the Supreme Court, but I do not see anything inappropriate
about discussions by less than the entire membership of the Court on a
particular matter.

Senator Tunney. Regarding dissenting and concurring opinions,
how does a Justice decide when to dissent or concur and what contribu-
tion, if any, do you feel that dissents and concurring opinions have
inade in the development of doctrine in the Court ?

_ Mr. STEVENS. Senator, 1 spoke very briefly to that subject this morn-
ing.

Senator TunNey. You do not need to repeat it if you have already
addressed it. Have you already covered that this morning?

Mr. Stevens. Well, let. me he sure, because I o not want you to reacd
the record and feel that it is incomplete. It is not that extensive.

My own personal philosephy, which is not shared by all judges, is
that 1f T do not agree with the result of the majority, T dissent, even if it
may be a very brief dissent, or if I find something in the reasoning
that is unacceptable, I try to write a brief concurrence. I think the
litigants are entitled to know how the judges appraised the arguments
and to be sure that all of them understood the arguments that were
presented.

And I think preserving in the record of the opinion of the case itself
the fact that there was a diverse point of view, of points expressed in
the Court, may make a record that will help at a future date when the
same issue may be again presented for reexamination.

So I think dissenting opinions do perform an appropriate and impor-
tant function in the entire process.

Senator Tunxey, Judge, I was not able to be here at the time that
Senator Mathias was questioning vou about your financial connections,
but I did have a member of my staff present, and as I understand it you
were asked this morning by Senator Mathias about any financial con-
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nections that you might have with Tom Keane and a former partaer,
Edward Rothschild, in which one of you acted as a nominee for the
other and you denied that there was any such a relationship between
you and them. Is that correct?

Mr. Stevexss, Let me state it precisely. I have had no business trans-
actions with Tom Keane whatsoever. As I explained a day or two ago,
I was retained by his firm in two matters, But these were not as a
principal or investor, these were a matter of litigation. T was not a
participant in any way, shape, or form in the entity, the name of which
I do not recall at the moment, that was formed back in 1964, as I
understand it. And I am advised by Mr. Rothschild that neither was
Mr. Keane.

My, Rothschild handled the legal work for this particular investment
eroup and, as I understand it, on the basis of what he told me this
morning, he was also a participant to the extent of a very small per-
centage as a nominee for his children.

He was not a nominee for me. nor I for him.

Senator Tuxxry. Were there any other types of financial involve-
ment at any time between you and Tom Keane?

Mr. StevExs. I do not like the word other, Senator, there was none.

Senator Teyxey., Was there any connection between your family
buginess and Ieane ?

Mr. StevENs, I have no family business.

Senator ToxxEey. Or members of your family and Tom Keane?

Mr. Stevexs. No.

Senator Tuxxey. What about your former partner, Rothschild, and
Toin Keane, is there any connection there?

Mr, Stevexs. T think not. As I say, the entity about which questions
were raised was one for which he performed legal services and I think
an assumption was made that Tom Keane was an investor in the
entity,

I have no knowledge one way or another, but Mr. Rothschild
assures me that Tom Keane had no interest in the venture whatso-
ever.

Senator Tryxey., And Mr. Rothschild has told you personally that
there was no connection?

My, Srevens. Today, he told me that, that is correct.

Senator Toxxey. 1 understand that yesterday you explained why
vou recused yourself in Tom Keane's case. I believe that it appears
in the transcript at page 75 (printed hearing page —).

Yet, I am inforned that you sat in several vedistricting cases in-
volving plans drawn by Tom Keane during his tenure with the city
conneil.

Is that report which was made to me accurate or inaceurate?

My, Stevews. I sat in the ease entitled Gonsing v. Wigoda which did
involve a redistricting plan of the city of Chicago, with respect
to which Tom Keane is one of the leading members of the council,
he was a witness, and was an important participant in the enactment
of the ordinance that gave rise to the litigation.

I do not recall whether he was a party to the case or not. And
frankly, the thought of disqualifving myself on that case never—had
never occurred to me on the basis of the quite remote connection T had
had with Mr. Keane.
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I looked at it much more closely in the case in which he was a
defendant in a criminal proceeding and as I think I also mentioned
in my answer yesterday, it was more in the category of the notorious
criminal trial In which there really is a compelling interest of avoid-
ing even the slightest suggestion of any appearance of impropriety,
and I simply did not think of the problem when the ('ousins case was
before the court.

Senator TunNey. Mr. Chairman, Senator Mansfield has sent word
that he wants me to be on the floor to offer my amendment at 2:30.
It will take me only about 10 minutes and I will be back.

Would it be all right if T now reserve the balance of my time and
come back in about 15 minutes?

Chairman Eastiann. Certainly.

Senator Tux~EY. Thank you very much, judge. I will have a few
more questions on substantive issues.

Chairman Eastnaxp. How much more time do you neeed?

Senator TunnEey. I would think about 20 to 25 minutes. I have some
questions on substantive issues which T would like to ask. The judge
is very succinct in what he says and I think, therefore, it would not
take any more than about 25 minutes.

Chairman Easteanp. That is not a filibuster, is it? [Laughter.]

Senator Tunney. Well, T hope that my questions are suceinet too.

Senator Scort of Pennsylvania. Judge, I think the whole aspect
of the hearings and your background and your experience indicates
your qualifications for this post.

I have only one question: In the event that any constitutional
amendment were enacted, would your opinions, your prior opinions
regarding the substance of that amendment have any impact on your
judicial handling of the interpretation of that amendment, should it
come before you?

Myr. Stevens. I should think not, Senator. Tt is difficult to conceive
of a situation in which a prior opinion construing something other
than the amendment before nus would be relevant on the construction
of an amendment which was not even part of a law in the earlier
case.

T suppose sometimes the thinking you do about an issue carries
over when you have to analvze a similar issue, but certainly you must
approach it with a fresh mind and I am sure I would do so.

Senator Scotr of Pennsylvania, Well, I think your presentation of
vour views has been impressive and I will not use up any more of
the committee’s time,

Thank vou.

Judge Stevens. Thank you. Senator.

Chairman Eastraxp. We will recess now to the call of the Chair,

[ A short recess was taken.]

Senator TuN~Ey. The committee will come to order.

_ Judge, before I left the room to go to the floor of the Senate, T
indicated I intended to ask you some substantive questions and I would
just like to touch on a few areas.

Capital punishinent. I know that Senator Kennedy questioned you
about this earlier, but what do you understand Furman v. Georgia
to have held? What questions do you think the decision left unresolved
for the Court ?
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~ Judge Srevexs. Senator, T read Furman v, Georgia, which T recall
18 a case in which each of the nine Justices wrote a separate opinion,
in the summer after the decision was announced, and the opinions are,
T think, inore than a hundred pages in length if my memory serves
me right, I have not read the case since the summer after it was
announced.

I know that a consensus of the five Justices that comprised the ma-
jority was that the capital punishiment in the particular eases before
the Court should not be carried out. Now T think it would be most
unwise for me to try to extrapolate from these separate opinions on
the basis of a 5-year-old recollection, on what T think the precise hold-
ing of the case is.

I think it would be given attention and hnportance which would be
highly unwarranted.

Senator Tuxsey. T understand,

Assuining that the question is one of eruel and unusual punishment,
how does one go about deciding whether punishment is cruel or un-
usual? Have you thought in those terms? That is, what is the rele-
vance of history or of the framers’ thinking or of contemporary moral
sentiment or public opinion or political philosophy that is current
at the time?

Judge Stevens. Senator, as T recall the interpretation of the eighth
amendment, there are basically two kinds of arguments that are made
in support of a claim that punishment is cruel and unusunal.

Ome is that the particular punishinent is so disproportionate to the
{)articular offense, such as a death sentence for possession of mari-
1uana, that it might seem to be disproportionate and one might apply
such an argument.

On the other hand, another kind of argument s that in absolute
terms, certain kinds of punishment, such as, I think whipping is an
example that is given, are considered so barbaric by present-day stand-
ards that they would be considered cruel and unusual within the
meaning of the amendment.

And I think there is certainly some truth to the notion that one
has to consider both the social conditions at the time the amendment
was adopted or the intent of the framers and the background in which
a partienlar punishment is being given out today. That is about as
much as I ean say,

Senator Tuxxey. What about the first amendment? T know vou
addressed this in one of the guestions, and we hear many catch-word
phrases regarding our first amendment coverage: clear and present
wanger, preferred status under the first amendment, absolutes, and
so forth.

Just how does the Conrt go about deciding a first amendment. case
today ? Does it halance, in your view, or should it balance?

Judge Stevens, Yes, I think even in the first amendment area, there
is some balancing that must be dene because cases are not, do not arise
in neat pigeonholes, There is a question as to whether what is regu-
lated is merely the time and place of speaking as opposed to the
content of speaking. Aud there is quite a different approach depend-
ing upon what kind of issue is raised.

You have to look both at the interest of the speaker and the public
interest in having the communication become a part of the public
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domain. There are various factors and I think you will find in my
opinions some recognition of both sides of the public interest in com-
munication. I think you might find that in some of the cases involving
the rights of prisoners for example.

‘Senator TunnEey. Do you care to indicate what you think are some
of the most important factors in balancing a decision in a first amend-
ment case!?

Judge STEvEns. Yes; I would say that a most important factor, 1
would not want to limit myself to this as a formula for deciding all
first amendment cases, bnt a significantly important factor—and I
guess that is pretty redundant—is the question of whether there
really is communication involved and whether it is communication as
opposed to conduct or overt conduct.

We find on a scale which sometimes involves gray areas, between
communication and conduct, where it falls. If it is within the area of
communication, then perhaps you get to the question of whether there
is any element of appropriate regulations in the area of time, place or
manner of speaking, because, of course, the Court many times has
said that this is a permissible area of control. Certainly I imagine you
might resent it if someone strode into this room and started making
a speech about baseball or something of that nature. So there are
restrictions that must apply.

But the paramount consideration is, I think, that the judge’s evalu-
ation of the right to speak and the right to communicate should be di-
vorced entirely from his own appraisal of the substance of what is
said. It is not for him to either sympathize or be unsympathetic to the
message which is transmitted. But rather he should be concerned with
the channels of communication so that, be it one which he detests or
supports, it is able to find itself in the free marketplace of ideas.

Senator Tunwey. If a trial judge, let us say in a State court, has
entered an order restricting what the press may publish about a pend-
ing case, what factors enter into the Supreme Court’s review of such
an order Y What interests o you think are at stake, and how does one
go about resolving them—without asking you to resolve them today?

Judge Stevens. Well, again, of course, I have to avoid any comment
about the particular case that has been in the press lately, But very
simply, the two rights at stake are, on the one hand, the interests of
society in knowing what is happening in a public trial and, on the
other hand, the interest in procedural fairness to both litigants, the
State which is bringing the proceeding and the defendant which must
receive a fair trial. So there 1s a very difficult clash of interests in these
cases but those are the easily identified conflicting interests in this
area,

Senator Tunney. Do you see any trends in the Supreme Court’s
first amendment decisions?

Judge Stevens. Yes, I might say something for the record here
hecause I have received some support on a basis that is not entirely
warranted. It has been said that T have never been reversed.

I was reversed in a case called &ertz v. Welch which involved the
extent of protection to the press afforded by the sv-called New York
Times rule, and on the basis of the decisions up to that point, we con-
cluded that a claim of libel was foreclosed by the first amendment
protection. The Supreme Court reversed this, and I think changed
the law rather substantially in a direction of narrowing the first,
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amendment protection from libel and slander Liability that prevailed
heretofore.

I do not know if one case makes a trend, but it was a recent case
that goes in the direction I have described.

Senator Tuwxey. What about the obscenity cases, for example,
Afiller v. California, in which, apparently, judging from the standards
in that case, they generally made prosecution easier. Is that your im-
pression of Miller v. California?

Judge STEVENS. Yes; I would say that that decision seems to have
led to additional prosecutions and therefore those with prosecutorial
responsibility have apparently concluded that the decision does make
it easier. I think, again, I have not had an obscenity case since those
were decided. So, again, what T say is based simply on reading the
options when they came out. But unquestionably, they represent some
change in the law and some lessening of first amencf’ment protection
in the obscenity area.

Of course, there are pros and cons involving the desirability of ex-
tending that protection in that particular area.

Sentator Tun~ney. What about the doctrine of substantial over-
breadth which makes attacks on the face of a statute more difficult?

Judge Srevens. That doctrine is sometimes misunderstood as hav-
ing application to all kinds of broad statutes. I think, properly inter-
preted, the doctrine applies only to statutes which are overly board in
their interference with the right to communicate, in other words, in
the First Amendment area. T think that sometimes the doctrine is mis-
applied in the areas other than the First Amendment area.

And of course, the underlying rationale of the doctrine is that the
great interest in fostering free speech and not having statutory deter-
rents to speech justifies departure from the traditional rule that deci-
sions will only be made adjudicating the rights and interests of the
particular litigant hefore the court.

And in the over-breadth area, because of the high value placed on
the First Amendment, the Court has, on occasion, held invalid statutes
which are over-broad in the sense that they chill the exercise of free
speech. I think the Court has been rather consistent in this area
although there is some confusion in the opinions between that doctrine
and the doctrine of vagueness, as applied in the Fourteenth Amend-
ment area, I think it is really a separate problem.

Senator Tuxney. I understand that yesterday, I was not here, in
answer to a question from Senator Kennedy, you said that the tension
between fair trial and free press might be handled by, quote, “control
of release of information” close quote. Is that correct?

Judge Stevens. Let me try to state it again.

The Senator was asking me, if T recall correctly, about the desir-
ability of legislation limiting the right of the press to comment on
trials, and I suggested that, to take the problem by separate parts,
perhaps we should first address the problem of the appropriate extent
of control which might be imposed by court rule, or by professional
disciplinary rules, on the kind of comment that either the prosecutor
or the defendant’s attorney migh make about the subject matter of the
trial and try to let the facts find their way into the record in an admis-
sable way and an orderly way. And then the press would have its first
opportunity to comment after the record was made.
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T think that the particular undesirable thing that happens is that,
on the basis of partial information and hearsay and secondhand sug-
gestions, the press, in effect, makes statements, not intending to do so,
which seriously hamper the ability of the defendant to receive a fair
trial because the public gets an impression of what the facts are before
all the evidence is heard. And that is what we are trying to avoid.

T said that T thought that if it is approached that way, it perhaps is
a matter which the courts and we £‘afters of court rules and disci-
plinary rules should address in the first instance. And then maybe
there would be something left that Congress needs to address, But 1
sort of think this is one that we have to tackle first. -

Senator TunNeY, Were you thinking of sealing eriminal records or
shutting off preliminary hearings to the public when you were talking
about the control of release of information ¢

Judge Stevens. No. The sort of thing I was thinking about would
be a representative of the enforcement agency making a press release
to the effect that we have obtained a confession and we are sure the
man is guilty, or o premature announcement of a confession before the
voluntariness of the confession has been determined in the adversary
proceeding, comments on the evidence when it is not sure the evidence
15 admissible or reliable, and things of that character,

I did not have in mind the possibility of impoundment of public
records. There are some times in the juvenile area where that may be
appropriate. There may be areas where the damage by public comment
gn a young man is unfortunate, and that weighs the interest of a public

ebate,

I would not want to go beyond that, but T would not want to fore-
close entirely the possibility of some area where we might want to put
some limit on what we put in the public domain.

“Senator TunNEY. At the present time, I am sponsoring legislation
to require the up-dating of criminal arrest information and, among
other things, to deal arrest records of individuals who have not com-
mitted an offense for 7 years after their last supervision. Under
my bill, law enforcement agencies could continue to have access to
the information, but others could not, on the theory that the statistics
demonstrate that a person who has gone for 7 years without committing
a crime is highly unlikely to commit a second crime. And there
generally is a sense, on the part of some, that a person is entitled to
a second chance.

I wonder if you have had a chance to think about this problem.
The press had contact with my office and they are deeply concerned
that somehow they are being denied an opportunity to get what they
think is important information as it relates to individuals.

Do you have any impressions with respect to the general problem ?

Judge STeEvENs. Senator, of course 1 should not try to address the
merits of a bill T have not studied, but I think I cou]I;lysay this, that {
have had occasion to write at least one opinion in what was a rather
severe attempt by the prosecutor to make use of information in an
arrest, or maybe he was trying to use a misdemeanor, for impeachment,
purposes which we thought was clearly improper, and I have also
written an opinion on the subject to the extent to which a prior convic-
tion 1s properly used for impeachment purposes when tII1)e defendent
elects to testify in his own behalf, and we have expressed concern
about the use of convictions. '
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Now this is, of course, even more severe than arrests which are,
I believe more than 10 years old is the time suggested in the Federal
rules, basically on the theory that, I suppose, underlies your legisla-
tion, that once a man has paid his debt to society, if he has a blameless
record thereafter, he is entitled like everyone else to the presumption
of innocence.

So I think you could find something that is somewhat sympathetic
tothe thrust of what you are suggesting.

Senator TunwEy. 1t is a difficult problem.

Judge SteEvENs. Yes. And I have to say that, of course, in those
opinions, there is no countervailing first amendment problem that
I recognize you are sympathetic to too.

Senator Tunwey. Well, if a person has a national security job,
there is the argument that can be forcefully made that his entire
life history ought to be kmown, and that if a person holds himself out
for public office his entire record should be serutinized by the voters.

Judge Stevens. I am familiar with that problem.

[ Laughter. ]

Senator TuNNEY. Yes, I am too. I will be more familiar with it next
year.

[Laughter.]

Senator TunNey. Judge Stevens, with regard to the fourth amend-
ment, search and seizure warrants, and so forth, what trends do you
see in the Supreme Court’s fourth amendment decisions of recent
years? Let us start off with consent,

Judge Stevens. I take it you are asking whether there should be
something akin to the Méiranda warnings as a precondition to a
consent to o search, or something of that kind ¢

Senator Tuxney. I am not asking for your value judgment as to
what ought to be and what ought not to be as much as I am asking
what you think the trend is in the Court at the moment.

Judge STEvENS. Well, sometimes it i3 hard to evaluate with precision
because sometimes things are taken as a trend which are merely the
arresting of a prior trend., In other words, a refusal to extend the
law even further than it has been extended in the past is sometimes
Interpreted as a reversal and that really is not necessarily the case.

For example, the admissibility in a grand jury proceeding of il-
legally seized evidence, it had simply not been passed upon before
the C'elandra case, I think was the name of it, and when the Court
addressed that, it expressed concern with the importance of a broad
investigory power for the grand jury and said that that interest was
sufficient to overbalance the fourth amendment interests.

I do not kmow whether I would say that represents a trend or really
a refusal to extend the law further.

Similarly, in the right to counsel area, the Court—this is not really
responsive so I should not go into that.

Senator Tunwey. Leaving that aside for the moment, have you had
any decisions on the consent issue? Have you personally written
opinions on consent ?

Judge Stevens. The closest one that I can recall was a case involving
the execution of a search warrant which pursuant to a statute au-
thorized entry into a domicile if entry had been refused. The officers
knocked on the door, and a few seconds later, busted it down, and
entered a home and conducted a search.
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Wo found that the waiting of an interval of 2 or 3 seconds did not
constitute consent. I think that is perhaps about as close as I have
written on the precise point.

Senator Tux~ey. How about the exclusionary rule which makes un-
constitutional the product of illegal search and seizures? Some say
this has come under increasing attack in the Court. Do you have any
views with respect to this rule?

Judge SteveEns. Well, yes, I think it has come under attack and I
think the attacks are increasing. I think it is true that the public
sometimes has difficulty understanding why evidence which tends to
establish guilt in a fairly convincing way must be excluded from a
trial, it is somewhat inconsistent with the truth determining func-
tion of the trial, but of course the countervailing value at stake is the
great interest in the privacy of the citizen and the concern that, unless
the exclusionary rule is enforced, there may not be an adeguate deter-
rent to police conduct which none of us would approve. So again there
is tension here. I am not sure I should go beyond that. I have never
had to address the question of whether there should be an exclusionary
rule and this perhaps is an example of a difference between the job of a
court of appeals judge and a Supreme Court Justice. It is part of the
framework of the law which I accept, as the data with which I work,
that we have such a rule in the law now. It is part of what I work with
every dag'.

Now if an appropriate case requires that it be rethought, I suppose
I would have the duty to think of it in terms that I have not vet been
called upon to do.

Senator TunNEY. If Congress were to enact a statute giving damages
to those who had been the subject of unlawful searches and seizures,
do you think this might be a factor in the course of deciding whether
or not to retain or abolish the exclusionary rule?

Judge StevEns. Well, T think, Senator, there is already such a
statute, at least with respect to such searches by State agents, in sec-
tion 1983 of the Civil Rights Act, the Ku Klux Klan Act, authorizing
the damage remedy. I think part of the concern is not really the ab-
sence of some remedy, but concern as to whether or not the remedy is
effective, because of the natural tendency of the jury to understand
the sincere motivation of an officer’s conduet in trying to get evidence
to establish guilt and the disinclination to award damages to one who
may be, appear to be, guilty of a crime. So there is a question of
whether even though the remedy exists it is effective in accomplish-
ing the purpose for which it is intended. I am more or less parroting
the arguments that have been made and I have heard, but I want
to avold trying to state anything in the nature of a final eonclusion.

Senator TuNNey. What trends do you see in the Supreme Court
right-to-counsel cases of recent years? You started to gomnto1t.

Judge Stevens. Well, of course, the major case is Angler, I think is
the name, which extended the right to counsel in misdemeanor cases,
which was a profoundly important case in making sure that in any
case which might involve incarceration of the defendant that he or she
would be represented by counsel. There has not been the same exten-
sion, as T recall, to the provision of counsel in the discretionary ap-
pellate review. I frankly am not sure as I sit here whether the Court
has held that there should not be counsel or it is just under considera-
tion.
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Senator TunwEY. 1 think that in Moss v. Moffett which distin-
guished Douglas v. Oalifornia, the court has refused to extend that.

Judge STEvENSs. So those two cases can be cited with the trend going
in both directions at once. The right to counsel has been extended to
misdemeanor cases but not extended to discretionary review.

Senator TunNEY. Do you have anything that you would care to ex-
press on the general subject of right to counsel that might help the
committee in any future action ?

Judge SteveENs. Yes; I don’t hesitate in saying that I think one of
the most important aspects of procedural fairness is availability of
counsel to the litigant on either side. I could not overemphasize the
importance of the lawyer’s role in the adversary process and it is un-
questionably a matter of major importance in all litigation.

Senator Tuxney. Judge, I want to thank you very much for the
answers that you have given to my questions. I appreciate the fact that
your answers were not only direct but also T felt extremely erudite.
They demonstrate to me that you are a man of great fairness and
great understanding as well as great intellectual capacity. I am very
pleased that we have had the opportunity to talk about some of these
problems and to have laid out a bit of a record as to what your think-
ing is on some of these key issues that are going to be coming before
the court.

Again I want to congratulate you on your nomination,

Judge Stevens, Thank you, Senator Tunney.

Chairman EasTLanp. Judge, you are excused.

Judge StevENs. Thank you, Mr. Chairman.

Chairman Eastranp. The National Organization for Women., Who
represents them ? Would you identify yourself for the record, please?

TESTIMONY OF MARGARET DRACHSLER, NATIONAL
ORGANIZATION FOR WOMEN (NOW)

Ms, Dracuster. My name is Margaret Drachsler. I am here repre-
senting the National Organization for Women.

Chairman EastLanp. You may proceed.

Ms. Dracuscer. Thank you.

The National Organization for Women (NOW) is an organization
of 60,000 women, with over 700 chapters throughout the country.

I am here this afternoon to express my grave concern regarding both
the nomination of John Paul Stevens to the Supreme Court and the
mamner in which it was accomplished. First of all, this appointment
was made by a President who Eas not been elected to the Presidency
and who was never elected to any oflice by a constituency larger than a
congressional district.

In contrast, each member of this committee has a statewide consti-
tuency.

At );;he outset, NOW wishes to express the feelings of millions of
women and men today, it is time to have a woman on the Supreme
Court. After 200 years of living under laws written, interpreted, and
enforced exclusively by men. we have a right to be judged by a court
which is representative of all people, more than half of whom are
women. The President owes us a duty to begin to eliminate the 200
years of discrimination against women. In our judicial system this
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could be partially accomplished by appointing a woman to the Su-
preme Court, He has failed us. Now it has been predicted that the
Senate will ignore our plea for justice and confirm yet another man
to rule on cases concerning the Nation’s majority, women. I urge the
committee to exercise great caution in reviewing this nomination. The
committee’s responsibility is all the greater in these unigue circum-
stances.

The entire process by which Judge Stevens was selected has been
dominated by men. The President’s policy advisers were all men. Only
after extensive public outrage did the President even bother to add
the names of two women to the list of candidates referred to the
American Bar Association for evaluation.

The American Bar Association committee which reviewed the
President’s list of candidates does not have one woman among its 11
members, although in 1974 women made up 7 percent of all lawyers
and judges in the Nation and almost 20 percent of law school enrollees.
Just as mn Civil Rights Act title VIT cases, the courts have increasingly
recognized the potential for bias in evaluations of minorities by whites
and of women by men, so, too, the ABA committee, dominated by
white men, cannot be inferred to be without sex or race bias. Thus it
is not surprising that in view of the all-male selection system, women
who are distinguished members of the judiciary and practicing bar
were overlooked in the search for an appointee, nor is it surprising
that the exceedingly few women who were submitted by the Presi-
dent for evaluation were not given the top score as was Judge Stevens.
Nor further is it surprising that the man chosen by thein has a record
of consistent opposition to women’s rights. In case after case, Judge
Stevens has expressly opposed women’s interests. These cases are im-
portant, and they warrant review.

In—for ease of reading I am going to eliminate the citations which
were included in my typewritten testimony—in Fose v. Bridgeport
Brass Co., Judge Stevens erroneously construed the law and revealed
his lack of understanding of sex diserimination. In Kosg, the plaintiff
alleged that she had been the victim of discrimination when a job
reclassification by the defendant employer resulted in reducing the
percentage of woinen in the job from 55 to 10 percent. Under title
VII, an employment action or practice which is seemingly nentral,
but which operates to exclude or adversely impact on a group by
race or sex, such as the action involved in this case, is pruna facie
unlawful. When the plaintiff showed that an employment practice
excludes proportionately more women than men, as here, then the
burden shifts to the employer to come forward with evidence showing
that the practice is compelled by business necessity. The term “business
necessity’” in the title VIT context means necessary for the safe and
efficient operation of the enterprise.

In Rose, the plaintiff’s statistical showing should have shifted the
burden of proof to the defendant employer; however, the Federal
district court erroneously granted summary judgment to the defend-
ants after erroneously assessing this burden. The majority of the
Court of Appeals for the Seventh Circuit reversed and permitted the
case to go to trial on the disputed facts, stating that the statistical
information “surely raises the possibility that the job reclassification
has a diseriminatory effect.”
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Judge Stevens stated in his dissent from the majority that he would
have affirmed the district court’s decision even though he, himself,
acknowledged that the lower court had applied the wrong procedural
standard in granting summary judgment for the defendant. Judge
Stevens was so bound and determined to decide against the plaintiff
that he would have denied her her day in court. Instead, ignoring
that the record before him was on a motion for summary judgment
and even while acknowledging the improper procedure applied by the
distriet court, Judge Stevens accepted the self-serving declarations of
the company and ignored the affidavit of the plaintiff which place
these declarations into question. Despite the reduction of the number
of women working in the plant from 55 percent to 10 percent, which
the majority found to be sufficiently suspicious, that together with
plaintiff’s allegations, entitled it to a trial on the disputed facts,
Judge Stevens would have required a showing of a discriminatory
motive although the Supreme Court had found such a showing
unnecessary.

Two years earlier the Supreme Court had stated in Griggs v. Duke
Power Co., a title V11 race discrimination case, that the existence of
diseriminatory intent is not a prerequisite to making out a title VIT
violation. Judge Stevens rejected this guidance.

In 19738, the Supreme Court in Boe v. Wade and Doe v. Bolton held
that a woman has an absolute right to choose whether to have an abor-
tion during the first trimester of pregnancy and a qualified right there-
after. The guarantee of this constitutional right has not been forth-
coming, however, to hundreds of thousands of women who live in areas
where the only available medical facilities close their doors to women
and their doctors seeking to exercise this right.

Judge Stevens is partly responsible for this tragic development.
Some 6 months after the Supreme Court’s landmark decision, Judge
Stevens ruled in Doe v. Bellin Memorial Hospital that a women 2
months pregnant, trapped by a severe snowstorm in her own town,
which contained only private hospitals which refused to allow her doc-
tor to terminate her pregnancy, was not entitled to relief. Bellin Mem-
orial Hospital was regulated by the State of Wisconsin and had re-
ceived extensive Federal funding under the Hill-Burton Act, as well
as other Federal programs.

In a case challenging race discrimination by a private hospital with
Hill-Burton funds, the Court of Appeals for the Fourth Circuit found
in 1963 that there was sufficient State government involvement—that is,
State action—to extend the constitutional prohibitions against race dis-
crimination to the hospital. The fourth circuit has applied this rule
to the question of a woman’s right to choose to bear children. The Court
of Appeals for the Sixth Circuit has found a private hospital to reflect
sufficient State action on a slightly different rationale. But Judge
Stevens seems to bend over backward to limit this basic right to all
women and rejected the fourth circuit precedent, finding the amount of
State involvement insufficient to require Bellin Memorial Hospital to
open its doors to the plaintiff's doctor.

The courts of appeals are currently divided on this issue, and the
Supreme Court has recently declined to review the question. Thus, the
law remains unsettled. Nevertheless, it cannot be overemphasized that
the women of this Nation will view a vote to approve Judge Stevens
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as a vote to limit the rights of many women to choose whether to have
a child.

Another case was Cohen v. Illinois Institute of Technology where
Judge Stevens again demonstrated his propensity to find against a
female plaintiff. This was a case in which a woman repratedly was
denied tenure, alleged sex discrimination by a private higher education
institution receiving Federal and State funds, In his opinion, Judge
Stevens denied the plaintiff any discovery rights to establish facts sup-
porting her State action claim on the grounds that she had failed to
allege that the State had “affirmatively supported or expressly ap-
proved any discriminatory act or policy or even had actual knowledge
of any such diserimination.” Judge Stevens thus requires civil rights
plaintiffs to show affirmative conduct by the State as important to
diserimination. However, the Supreme Court, in Burton v. Wilming-
ton Parking Authority, took a position far more supportive of civil
rights when it found mere acquiescence by the State in the discrimina-
tion to be sufficient. I am quoting from the Burton v. Wilmington
decision:

By its inaction, the Authority, and through it the State, has not only made
itself a party to the refusal of service to blacks, but bas elected to place its power,
property, and prestige behind the admitted discrimination.

Moreover, the burden imposed by Judge Stevens on the woman in
this case went far beyond that required by other courts of appeals con-
sidering similar claims by women asserting their rights to equal em-
ployment.

The opinion of Judge Stevens in Dyer v. Blair provided another
example of this opposition to women’s rights. The facts were that the
THinois Senate had voted on the equal rights amendment during the
77th general assembly, and on the strength of a simple majority en-
tered in its journal that ERA had passed and referred ERA to the
house of representatives. The house did not act during that session.
When the 78th general asseinbly was convened, opponents of the ERA
engineered a procedural change in rule 42. Rule 42 required proposed
amendments to the Federal Constitution to be passed by a three-fifths
vote, rather than a simple majority. When the vote was taken in the
house, ERA received more votes than required for a simple majority,
but fewer than three-fifths. It was declared to have failed. Judge
Stevens upheld the three-fifths rule, the practical effect of which was
to defeat ERA in the State of Illinois.

In Sprogis v. United Aér Lines, rehearing en banc denied, the
Seventh Circuit Court of Appeals was presented a fact pattern which
most laypersons would have found sex discrimination. Mary Burke
Sprogis, a stewardess with United, had been discharged for violating
the company’s rule that stewardesses must be single and remain so in
order to continue their jobs. The company had no such rule regarding
male stewards, nor did it apply the policy against marriage to any
other female employees. In other words, all women who worked as
cabin attendants were prohibited from marrying, and all men who
worked as cabin attendants were permitted to marry and retain their
employment.

The Equal Employment Opportunity Commission, charged with
responsibility of enforcing title VIT's mandate. and having a regula-
tion that covered the sitnation, had no trouble finding sex discrimina-
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tion. Similarly, the trial court had not trouble finding sex discrimina-
tion and thus granted plaintiff’s motion for summary judgment. Nor
did the majority of the court of appeals have any trouble in finding
sex discrimination in this case.

The majority held section 703(a)(1) of the Equal Employment
Opportunity Act is not confined to explicit diserimination based solely
on sex, noting a congressional intention to eliminate the “irrational im-
pediments to job opportunities and employment which have plagued
women in the past” and that “the effect of the statute is not to be diluted
because the discrimination adversely affects only a portion of the
protected class.”

The majority rejected United’s claims that the no-marriage rule
reflected a bona fide occupational qualification, and in so doing, it
followed the precedent of Diaz v. Pan American World Airways, Inc.

Judge Stevens, dissenting from this, found no discrimination and
revealed an extraordinary %ack of sensitivity to the problems women
face in the marketplace, as well as an extraordinary lack of sensitivity
to the Equal Employment Opportunity Act.

This lack of sensitivity makes his nomination to the uniquely power-
ful Suprenfe Court unacceptable to women. Judge Stevens found no
discrimination present in this case, asserting that United had dis-
criminataed in favor of women since it hired more female attendants
than male. He appeared totally unaware that in most of the worst cases
of race discrimination, for example, blacks had been disproportion-
ately hired in specific jobs, a phenomenon which has been given the
name “affected class” in the law of employnent discrimination.

He argued in addition that United did offer defrocked stewardesses
ground jobs if their seniority and qualifications permitted. This argu-
ment obviously fails to meet the central issue of any discrimination,
mainly the disparate treatment, If substitute employment has any bear-
ing at all, they can only go to the question of damages.

Next he glossed over the disparate treatment afforded female cabin
attendants by viewing the no-marriage rule, rather than as an invasion
of a fundamental freedon, as an employment qualification. At no time
in his argument did he analyze the central question: did the so-called
qualification have any rational connection with job performance.

Finally, he questioned the deference the majority paid to the regula-
tions of the EEQC which were squarely in point. Finding that Ms.
Sprongis had not been discharged because of her sex, he dispensed with
the contrary EEQOC regulation in one sentence. To do so, of course, runs
counter to the authority of the Supreme Court itself.

The Supreme Court had spoken to this point in Griggs v. Duke
Power Co. some 3 months before argument was even heard in the
Sprongis case. Judge Stevens did not attempt to distinguish the lan-
guage of the Supreme Court. He made no mention of it whatever, de-
spite the fact that the majority from whom he dissented cited it. This
past summer the Supreme Court reaffirmed this point in Moody v.
Albemarle Paper Co.

Thus, the gupreme Court has never espoused, nor does it now
espouse, the Stevens position.

We also note that the case list prepaved by the American Bar Asso-
ciation has incorrectly credited Judge Stevens with writing a majority
opinion in the Sprongis case, whereas in point of fact he wrote a lone
dissent.
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The important thing to remember about Judge Stevens’ participa-
tion in Rowe v. Colgate is that the real decision in this case had been
made by the Court of Appeals before his appointment. Therefore his
silent acquiescence to the unanimous court’s opinion on the limited and
secondary issues presented when Rowe v. Colgate was appealed the
second tlthe cannot be taken as evidence of sensitivity to women’s
issues.

Judge Stevens has never been the author of an opinion on behalf of
a woman litigating & woman’s issue in the 240 opinions he has written
during his tenure. To prove this point, some discussion of the Rowe
opinion is necessary. In 1967 the trial court had received this case in
which the employer had permitted women to work in only 4 of its 17
departments. In these four departments the highest pay available was
equal to the lowest pay in the 13 other departinents where only men
wera employed.

The trial court found discrimination and awarded damages to 12
plaintiffs. When it was appealed to the Seventh Circuit Court of Ap-
peals, the appellate court expanded the class entitled to recovery and
held the defendant was also committing an unlawful employment
practice, in its exclusion of women from jobs requiring the lifting
of more than 35 pounds. The trial court then issued an injunction
which opened all jobs without discrimination as to sex, affected certain
changes in senionty, and awarded back pay to somne 54 females.

Some of the class members were satisfied with the trial court’s reme-
dies, but others were not and appealed a second time. It was only at this
juncture that the case came within the purview of Judge Stevens, 6
years after the pretrial finding of discrimination had been made by the
trial court, and 4 years after the appellate court had enlarged the class
and established the additional ground.

The second time the basic issues were only whether: One, to order
plant seniority to replace departmental seniority which the circuit
court declined to do and two, that the trial court had correctly com-
puted back pay, and there some modifications were ordered.

The point is clear. Judge Stevens was not sitting when the basic
issues came to the court and should not be credited for them. When
the case returned to the court, his most positive role was that he re-
frained from dissenting on the disposition of the minor issues pre-
sented at that time.

In conclusion, the National Organization for Women believes that
this record of antagonism to women’s rights on the part of Judge
Stevens is clear. We oppose his confirmation. We oppose his confirma-
tion not solely because of his consistent opposition to women’s rights
but, more inportantly, because Judge Stevens has demonstrated that
his legal opinions on women’s issues are based on an apparent personal
philosophy and not on the facts and laws of the cases before him.

The fact that he has consistently opposed women’s rights in all these
decisions in which he participated while sitting in the cireuit court
raises the question of whether he can fairly, judicionsly, and impar-
tially review those cases which will reach him as a Justice on the Su-
preme Court, and whether he could render fair and impartial deci-
sions governed by the laws and facts applicable to each case.

His history as circut judge clearly indicates that he cannot. In
many of his decisions he has been at odds with his own cireuit and
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other circuits. More imvportantly, he has rejected guidance from the
Supreme Court decisions on these issues by which decisions he was
bound as a circuit judge. His decisions have flown in the face of the
applicable law as duly passed by Congress, elected by the people, both
men and women.

Thus, NOW believes that Judge Stevens lacks the vision and
impartiality requisite for appointment to the Supreme Court of the
United States.

I thank you for listening to this testimony and if there are any
questions T will be happy to answer.

Senator TuNNEY. Just one question. I was wondering if you could
tell us to what extent your view on this nomination is colored by the
fact that you would have preferred to have had a woman appointed to
the court by the President? The reason I ask the question is that 1
know that there were many women who were very disappointed that
the President did not name a woman to the court. The arguments that
were advanced by you and others are understandable. The question of
course is whether or not a nominee designated by the President should
be rejected just on the grounds that the person is not a woman. And
so I am curious to know to what extent you feel that your view is
colored by the fact that Judge Stevens is not a woman?

Ms. Drexier. Senator, we are not opposing Judge Stevens only be-
cause he is a man. That is of secondary importance. The reason we are
opposing this nomination and the ground on which this man is dis-
qualified from being a member of the Supreme Court of the United
States is because of his consistent opposition to women’s rights and
the fact that his decisions seem to be colored by his own personal
philosophy. We would not be down here opposing just anyone who
who was nominated to the court just because that person was a inan.

We are here specifically because of Judge Stevens’ stands on these
legal issues,

Senator TuNweY. Thank you.

Chairman Eastuanp. Thank you.

We will recess now.

[Whereupon, at 4 p.m., the committee recessed to reconvene sub-
ject to the call of the Chair.]
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CITATION ﬂ?]’ CASE PER _CUR. MAT . CONC. DIS. TYPE NF CASE
436 F, 2d 1342 Appeal from denial of
(1971) McCann v. Kernexr x Injunction by 3 Judge Ct.
436 F. 2d 951 (1971 Tax-responsibility for
cert. den. 402 U.S.| United States v. Raymond payment of dealer tax
907 (1971)
436 F. 2d 331 (1971 Habeas Corpus-punishment
Reversed 404 U.S. Groppl v. Leslie x of contempt by State Laws
496 (1972)
436 F. 2d 423 Application for enforcerent
(1971) cert. den. | WLRB v. Economy Furniture, Inc. x of HLRE decision

404 1.5, 824 (1971)

L8



JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present-REPORTED QPINIONS

QPINION
CITATION STYLE OF CASE PER CUR MAT. CONC. DIS. TYPE AF CASE
437 F. 2d 736 Colling v, Daly Tax-Relative to Wagering
(1971) rax
437 F. 24 946 Tax-Upheld IRS disallowance
{1971) Hazt Metal Products Corp. v. x of Capital Loss
Col R,
437 F. 2d 781 Limitation of Actions
{(1971) cert. den. Speight v. Hiller X Diversity
404 U.S. 827  (1971)
437 F. 2d 832 Armed Services. C.0.
(1971) United Statea v. Ayres Failed to repart for
alternate work.
437 F. 2d 928
1971) United States v. Davis x Crim. Law-Confession
437 F. 2d 1191 Crim. Law-Conspiracy
(1971). cert, den.| United States v. Gallagher to defraud
402 U.5. 1009 (197
43T . AT Armed Forces
{1971) United States v. Jovce prafr Rerister
43TF, Zd 1166 United States v. Reld Crim. Law-Arrest
x cugtodial interrogation

43T F. W
1103 (1971

United Statee v. Tallman

Crim, Law, Timely
Appeal

88



L-94=0 $ri-50

JUDGE JOHN PAUL STEVENS, 7th Circuir, October 14, 1970 = Presest-REPORTED OPTNICCS

OPINION
CITATION STYLE OF CASE PER CUR. MAJ, CONC. DIS. TYPE NI CASE
438 F, 2d 468 (1971 Crin,. Law .
Upized States v. Castro x Inporting Marijuana
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977 (1971)

438 F,2d 461 (1971)

United States v. Jones

Crim. Lav. Lvidence
Sale of Drugs
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440 F. 2d 811 Files v. City of Rockford Courts-Denied Request
{1971) for extengion of time
_of appeal
440 F. 2d 533 (1971)] United States ex, rel. Crossman Habeas Corpus denied
v. Pate x Rapist claimed inadequate
coungel
W40 F. 24 315 (1971 Cilv. Rts. remanded to
Harrig v. Pate x Dist. Ct. to allow
prisoner fo preparecase, .
440 F. 2d 497 Removal of cases. State
(1971) cert. den. Iliinois State Trust Co. ¥. to Fed. Afm'd court
404 U.5, 855 (1971)] Terminal R, Ass'n of Sr. Louis _d
440 F. ) International U. of Op. Eng. Loc. Labor Rel. Ct. upheld
rvev. 406 U.5, 487 150 v. Flair Builders, Inc. x courts dismissal of Union
(1972) suit to compel ertitration.
440 ¥, Zd 307 Upheld taxpayer's clain
(1971) Kelly v. C.I.R. x for med. deduct, Had been
disallowed at tax ceurt
440 F.Zd 1216 Trang-Cold Expreds, Inc. v.
(1971) Arrow Motor Tramsit, Inme. x Diversity-Evidence
440 FIT I35 Lab. Rel.-Unfair Labor
(1971) cert. den, 404 N.L.R.B. v. Drives, Inc. x practices
U.5. 912 {(1971)
440 F, 28 JIZ (I97Y) Crim. Law-upheld
cert, den. 404 1.8, Tinch v. United States guilty plea
916 (1971) :
440 FT Zd J00(I971L) Crim. Law-Denial
cert. den., 404 U.S. United States v. Blue of severance in Trial
836 {1971 T Affirmed Dist. Ct.
Crim. Law-Affirmed Conviction
::Sild::.ﬁzéﬁ (39;1) Unired States v. Deutsch x Conspiring with Bank Offices
FAT-RLR1
10146873 Trlm. Law-Reversed Vist. C.
440 F. 2¢ 521 (1971) | United States v. Smith . :i;,:l::rg““ discusston
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Copyright-Intellectual
441 F, 2d 47 (1971) Bailey v. Logan Square Typo- x vers
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Property

441 F. 2d 1219 (1971}

Schofield v. United States

Crim. Law - Affirmed
Guilcy Plea
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442 F. 2d 56 (1971) Consclidated Freightways Corp. farrier-Suit for Unpaid
of Delaware v. Admiral Corp. x Freight Charges
442 F. 24 210 (1971) | Fredman v. Harris-HUB Company x Patent infringement
guit
442 ¥, 2d 712 {(1971) Kiesg v, Eason x Ex-SH/holder-Pres.
sult Aga- Corp. for Stock/
Eompensatiom
N.L.R.B. v. International Molders Suit for enforcement of CED
442 F. 2d 92 (1971) | and Allied Workers Union, Local Orderre .fine Asgessment for
125 Trien—hetdvitys
442 F. 2d 310 (1971} Crim. Law-Conspiracy-Racketeer-
B.5, v. Altobella X ing-use of mails-victim's
opusymnd e ———— eheek lack of Federail Jurts—
dickion.
442 F. 2d 316 (1%71) Lottery-Use of Malls-Local
U.8, v. McCormick x contacta-Conviction Reversed
442 F. 2d 1289 (1971) Crim. Law-Bank Robbery
U.5. v. Sangster convictlon-sufficiency of
= Evid Judietalquestdontng
of Wieness.
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444 F. 2d 1270 (1971)] Brotherhood of Rail Signal v. C,Q,égp_ x Labor Relations

H., St. P. & P.R.Co.
445 F, 2d 1020 (1971)

Nibur Building Corp. v. C.I.R, Corporate Tax
a44 FTIT T8 TI7I)] Fobinson v. United States x Crim Law-Pleading
444 F, 241194 (197I)[ Sprogis v. United Airiines, Inc.
cert, den. 404 U.S. 991 x Civ. Rts.-Sex
(1971) Discrimination
444 T2 IO3T (1971
cert. den., 404 U.S. United States v, Lauchli Crim. Law=Nat. Flrearnms
868 (1971) Act=Search & Seizure
444 T8 1071 (13715 Onited States v, Matos Crim.Law-Burden of Proof—

x Self-incrinination.
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Jencks Act-Crim. Law
444 F. 2d 1082 {1971) | United States v. 0'Briem Racketeering.
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445 F. 24 412 (1971) Bright v. Isenbarger x Civil Rights
-+
445 F. 2d 26 (1971) Jeralds v. Richardson Con. Law, Social Security
& Public Welfare
445 F. 2d 19 (1971) Kenner v. Commissicner of Internal x Evidence
Revenue o
445 F. 2d B4 (1971) Lagsalle v. MeCormick & Henderson, x Patents, Monopolies
Inc.
445 F. 2d 134 (1971) | RBumfelr v, United Statea Burglary, Crim. Law
cert, den. 404 U.S.
853 {1a71) —
445 F. 2d 1226 (1971)| Shelby v. Phend x Habeas Corpua
445 F. 2d 126 (1971) | U.8. v. Pichiarinte x Crim, Law- Search
—— & Selzute
445 F. 24 587 (1971} | U.S. v. MeCarthy x Crim. Law-Witnesses,
Indictments
445 F. 24 6 (1971) U.8. v. ghaheen x Courta, Writs ne exeal
445 F. 2d 918 {1971) U.S. v. Van Pickerill g Sons, Inc. Internal Revenue
1;45 F. 24 109 B Armed Services,
(1971} MWright v. Ingold x Habeas Corpus
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447 F. 2d 680 (1971) | American National Bank & Trust Co
v. Aetna Insurance Co. Insurance, Courts-Instructions
447 F. 2d 41 (1971) Anderson Co. v. United States Excise Tax
447 F. 2d 945 (1971) | Atlantic Richfield Co. v. 0411, Courts=-procedure Labor
Chemical and Atomic Workers x Relations—injunction
Yoternational Unlon, AFL-CIO .
447 F. 2d 607 (1971) | Charm Promotions, Ltd. v. FRCP-Summary judgement
cert. den. 416 1,8, Travelers Idemnity Co. Insurance
986 (1974)
447 F. 2d 569 (1971) | Eagtern Petroleum Co. v, Gas-contracts
Kerr-McGee Corporation x
447 F. 2d 694 (1971) | Hirshfield w. Briskin FRCP-Corporations
447 F. 2d 872 (1971) | Hoffman-La Roche, Inc. v. Trover, Conversion
Greenberg X Conspiracy
447 F. 2d 809 (1971} { Malsbary Manufacturing Co. v.
ALD, Inc. x Patents
447 F. 2d 847 (1971) | Mark v. McDonnell & Co., Inc. x Const. Law, Licenses,
Evidence
447 F. 2d 639 {1971}
cert. den. 404 V.5, U.5. v. Mendell x Criminal Law~vernue
991 (1971) testinony
447 F. 2d 826 (1371}
U.S. v. Parker x Criminal law, perjury
witnesses
447 F, 24 806 (1971)
U.S. ex rel. Kendzierski . x HabeBE Corpus
_ Brantley

86
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OPINION
CITATION STYLE OF CASE PER CUR, MaJ. CONC. DIS. TYPE OF CASE
447 F. 2d 503 (1971) | NLRB v. Brake Parts Co, Labor Relations
447 F. 2d 383 (1971) | NLRB v. Tom Wood Fontiac, Inc. Labor Relationa
447 F. 2d 647 (1971) Corporations, FRPC
Pace v. Redmond Compremise & Settlement
447 TR 1025 (1971 Schools, school districes
vacated 408 U,S. 940 | Shirck v. Thomag x

(1972)

447 F. 28529 (I97I)

Will v. Immigration and Maturali-

zation Service

Allens

66
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STYLE OF CASE

OPINION

PER CUR. MAJ.

CONC.

DIS.

TYPE A9F CASE

448 F, 2d 134 (1971)
cert. den. 404 V.S,
1039 (1972)

U.S. v. Nowak

Criminal law-
conspiracy

448 F. 2d 604 (1971)
cert, den. 404 V.S,
858 (1971)

0.S. v. Lee

Searches § Selzures-
gaming operations

448 F. 24 609 (1971)

Pomrening v. United Air Lines,
Inc.

Armed Services-
pilet training pem.

001
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OPINION

STYLE OF CASE PER CUR. MAJ.

CONC.

DIS.

TYPE OF CASE

449 F. 24 82 (1971)
cert. den. 405 1.S.
922 (19712)

Mueller v. Korholz x

Corporations, Licenses.

101
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OPINIGN
CITATION STYLE OF CASE PER CUR. MAT. CONC., BIS. TYPE W CASE
450 F, 2d 985 (1971)
cert. den. 405 V.S, U.S. v. Catalano Criminal=Jury
a28 (1972)
450 F. 2d 999 (1971) | Brennan v. Midwestern United Life Federal Civil Procedure
cert. den. 405 U.S. Insurance Co. X

921 (1972)

a0l
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STYLE OF CASE

PER CUR. MAJ. _ CONC.

TYPE “F C/SE

451 F. 24 1381 (1971}

United States ex. rel. Mavfield

v. Pate

x

Courts = Habeas Cornus
Searches & Sefzures

€01
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OPINION
CITATION STYLE OF CASE PER CUR MAT. CONC. DIS. TYPE OF CASE
452 F. 2d 70 (1971) Business Forms Finishing Services) Patents-
Inc. v. Carsom x Federal Civil Procedure

452 °F, 2d 579 (197L) | Reéatney & Trecker Corp. v.
cert. den. %05 U.S. Giddings & Lewis, Inc, X Patents=Eauity
1066 (1972)

FEnary v. Board of School
452 F. 2d 649 {1971) | Irustees of Griffith, Indiana Schaale-
School-Districts.

452 F. 2d 223 (1971) | Marusisek v, Finch Soclal Security
) Public Welfare
452 P. 2d 147 (1971) Moser v. Buskirk x Interest on Peraopal injury
recovery
452 F. 2d 49 (1971} Sinclair 01l Corp. v. Labor Relatlaons

¥OT1

011, Chemical & Atomic Wkrs. Int.
452 F2a 2T CI9TIy

cert. den. 405 U.S. United Stactes v. Cerone Gaming, Criminal Law

964 (1972) Constitutional Law

452 F. 24 249 (1971) v . -
mited Sta v. Holm 1clation of Federal

c(:igg c.len. 405 U.Siéglé United States v. Holmes x narcotics lavs

U.5. 909 (2972); reheafr
den. 409 U.S. 1002 (1472)

452 F. 2d 630, (1971) | Unjted States v. Martin x Armed services

452 P. 24 455 (1971) | United States v. Stonshouse x Oriminal law - garin




8-9L-0 FLL-EY
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OPINEON
CITATION STYLE OF CASE PER CUR. MAJ.  CONC. DIS. TYPE F CASE
453 F. 24 NO CASES

c01
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OPINION
CITATION STYLE OF CASE PER CUR. MAT. CONC. DIS. TYPE OF CASE

Associated Gen. Comtr. of I11. v, x
454 F. 2d 1324 (1972)] Illinois Conf. of Team. Labor Relations
454 F. 2d 545 (1971) | Hodpsom v. Lodge 851, Int. Ass'n.

of Mach. & herospace Wkrs. x Laber Relations
454 F. 2d 510 {1971) | Mogge v. Dist. 8, Ass'n of Courts

Machinists Inb., Ass'n Award

Labor Relations

454 F. 2d 467 (1971) | Nickols v. Gagnon
cert. den. 408 U.S. x Criminal Law

925 {1972}

Afrest

454 F. 2d 313 (1971)

Rinehart v. Locke

Judgment
Limit of Actions.

454 F. 2d 531 (1971)

Skolnick v. Campbell

Injunction, Grand Jury
Judges

454 F. 2d 788 (1971)

454 ¥,
cert. den. 405 U.S.
1072 {1972)

Trans-Car Purchasing, Inc. v.

Summit Fidelity & Surety Ce.

Insurance-Courts

United States v. Adams

Criminal Law-
Receiving Stolen
Goods

454 F. 2d 1360 (1972)

Unlted States v. Brewbaker

Criminal Law

454 F. 2d 386 (1971)

United States v. Cullen

Armed Services
Criminal Law

454 F. 2d 601 (1971)

United States v. Rogers

Criminal
Constitutional
Armed Services

454 F. 2d 585 (1971)
cert. den. 406 U.S.

United States ex. rel, Hilson
v. Rowe

Habeas Corpus

909 39723

90t
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OPINION
CITATION STYLE OF CASE PER CUR. MAT. CONC. DIS. TYPE 2F CASE
Criminal Law
454 F. 2d 657 (1971) United States v. Ponto x Armed Services
454 F. 2d 739 (1972) United States v. Nordlof
cert. den. 405 U.S. Order
93% {1872)
Courts
454 F. 2d 647 (1971)] United States v. Ponto x Criminal Law

201
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QPINTON
CITATION STYLE OF CASE PER CUR. MAJ. CONC . DIS. TYPE F CASE
455 F. 2d 101 (1972) | Adr Lines Stewards, etc., Loc 550 Federal Civil
v. American Airlines Procedure

455 F. 24 123 (1972) | Parrent v. Midwest Rup Mills, IncJ x Licenses
Limirationg of Actdpps
Crininal law

455 F. 2@ 230 (1972) | Comulada v. Pickete x Fabeas Corpus

801
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OPINEON .
CLTATION STYLE OF CASE PER CUR. MAJ, CONC.,  DIS. TYPE OF CASE

456 F. 2d NG CASES

601
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QPINION
CITATION STYLE OF CASE PER CUR. MAJ. CONC.  DIS. TYPE OF CASE
457 F. 2d 402 (1972) Employer's Liability Assurance
Corp. v. Ends Coal Corp. Insurance
457 F. 2d 255 (1972) Const. Law
cert. den. 409 U.S. Egtrada v. United States x Jury
858 {1972)
Frantz Manufacturing Co.
457 F 2d 314 (1972) v. Phenix Manufacturing Co., x Patents
Hanover Tp. Fed. of Teach.L. 1954
457 F. 2d 456 (1972) | v. Hamover Com. Sch. Corp. x Civil Rte.
457 Fo 2d 116 (1972) | United Stetes v. U.S.~Action against
Merie A. Patnede Co. x surety on Miller ace
payment botd
457 F. 2d 181 (1972) | Kingsberry Homea v. Corey x Corporations
457 F.- 24 435 (1972}
cert. den. 409 U,S. Lasch v. Richardsen Soclal Sec.
889 (1372) Public Welfare
457 F. 2d 790 (1972) | Masko v.United States x Crim. Law
457 F2d 275 (19777
cert. den. 409 U.S. Milnarik v. M-S Commodities, Inc. x Securities Regulation
887 (1972}
457 T X779 (1972F Const. Law-
cert, den. 409 U.S. Hapelitano v. Ward Sth Amend.
1037 (1972) Jud. Dismissal
F, 2 .
457 a4 787 (1972) United States v. Slcilis x Crimiral law
457 F, 24 828 (1972)
cert, den, 409 U.5. | United States v. Mare Search and selzure

daa (19721

1181
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STYLE OF CASE

PER CUR.

OPINION

MAT.

CONC.

DIS.

TYPE OF CASE

457 F. 2d 308 (1972)

Scaryer v. Allen

Poderal Clvil Procedure

457 F. 24 260 (1972)

United States v. Bishop

Criminal law - drugs

457 F. 24 447 (1972}

United Statee v. Fullmer

Criminal law - search ¢ selz.
Fed. Firearms dealer doing

457 F. 2d 299 (1972);
cert. den. 409 U.S.
856 (1972)

United States v. Hampton

Bug—oi-prenises net g0 licsn:

Criminal law- appoinied
gounsel adequacy-evicence

457 F. 2d 373 (1972)

United States v. Harper

Criminal lau- adnlssipllity of
evidence

[t



JUDGE JOHM PAUL STEVENS, 7th Circuit, October 14, 1970 - Present=-REPORTED OPINIONS

OPINION
CITATION STYLE OF CASE PER_CUR. MAJ. CONC. DIS, TYPE NF CASE
Puncan Foundry¥ & Machipe Works,
458 P, 2d 933 (1972) Inc, v. N.L.R.B. x Labor Relatioens
458°F, 2d 70& {1972}
cert. den. 409 U.S. Eaton v.United States Criminal "Law
880 (1972)
458 T IdTZEL [I572)
cert. den. 405 U,S. Fisons Limited v. Unibed States x Courtsa-Corporations
1041 (1972)
458 F. 24 927 (1972 Halverson v. Covenient Food Mart, Attorney & Client
Inc.
458 F, 2d 975 (1972) In Re H.R. Weissberg Corporation Courta-Bankruptey
458 F. 24 251 (1972) | Littleton v. Mardigan Workmen's Comp.
458 F. 29 242 (1972) Macon v. Lash x Crim. Law
- D Habeas Corpus
458 F. 2d 1320 (1972); McTaggart v. Sec. of Air Porce X Armed Services
Pension bens.
458 F. 2d 1068 (1972)
cert. den. 409 U.S. U.5, Ex. Rel. Heyer v. Weil Habeaa Corpus
1060—€1972)
Reh. den. 412 U.S.
914 (1973)
458 F. 2d 1036 (1972) Criminal Law
cert. den. 407 U.S. | Upjted States v. Pritchard Witneases
911 (1972}
458 F. 2d 726 (1972)
cert. den. 409 U.S. Zegers v. Zepers, Inc. x Patents
878 (1972) Y—

(48



JUDGE JOHN PAUL STEVENS, 7th Cireuit, October 14, 1970 — Present-REPORTEL OPINIOXNS

OPINION
CETATION STYLE OF CASE PER CUR. MAJT . CONC. DIS. TYPE "F CASE
459 F, 2d 939 (1972) | Arneld v. Carpenter x Schoole-Dress Codes
Civil Rts.
459 F, 2d 190 (1972) | Dombrowski v. Dowling x Conspiracy

459 F. 2d 8§11 (1972)

Moore v. Sunbeam Corperation

Labor Relations

Civil Rts.
459 ¥ 23T AT Crim. Law
cert. den. 414 U.S. 0.S. v. Esquer Homicide
1006 (1973) Witnesses

€11
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OPINION
CLTATION STYLE OF CASE PER CUR. MAJ. CONC. DIS. TYPE OF CASE

460 F. 2d 1293 (1972)

United States v. Comisckey

Criminal Law

460 F. 2d 1360 (1972)

United States v. Doughty

Criminal Law
Internal Revenue

Hitnesses
460 F. 2d 1287 (1972) Armed Services
¢ert, den. 407 U.S, United Stares v. McGee Witnesses

514 (B72)

Criminal Law

460 °F, 23 1385 (1977}
cert. den. 409 U.S.
873 (1972)

United States v. Springer

x Criminal Law
Attorney-Client

FIl
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OPINION

CITATION STYLE OF CASE PER CUR. MAJT. CONC ., DIS. TYPE OF CASE
461 F, 24 1 {1972) United States v. McGarr x Criminal Law-Narcotics
461 F. 24 11 (1972} Procedure-
cert. den, 408 U.§, Dasho v. Susguehanna Corp. x Shareholders v. Corp.
925 (1972}

Stearns Electric Paste Co. v. EPA authority under
461 F. 2d 293 (1972) { Fnvirommental Protection Agency x Insecticide, Funpicide and
RBadeaticide Act
461 F, 24 321 (1972} | uUnited States v. Hager Criminal Law-¥itnesses
461 F. 2d 317 (1972]
cert. den., 409 U.S. United States v. Stevens Criminal Law-A—nesia
946 (1972)
Poisong-Federal Insecticide
46L F, 2d 331 (1972} | cContinental Chemlste Corp. v. x Fungicide & Rodenricide
Ruckelshaus _Acr

461 F. 2d 521 (1972; Criminal Law-
rev. 409 U.5, 100 United States v. Cool Counterfeiting
{1972
461 F, 2d 1087{1972) | United States v. Siemzuch x Aliens: citizenship

gath requirements

¢l
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OPINION
STYLE OF CASE PER CUR. MAJ. CONC. DIS. TYPE OF CASE

462 F, 2a

No casges

o11
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STYLE OF CASE

PER CUR. MAJ.

TYPE OF CASE

(1972)

463 F. 24 499 {1972) Courta: U.S. 5.Ct,

cert. den. 409 American Civil Liberties Union v. x Ruling on Army's Domestic

U.8. 1116 (1973) | Laird Soying

463 F, 24 512 Louis=Allis Co. v. Labor Relations !

(1972) R.L.R.B.

463 ¥. 2d 552 United States v. Lambert Criminal Law-

(19723 witnesses

463 F. 2d 579 Vitale v. Irmigration &

(1972) Naruralization Service Aliens-Deportation

463 F. 2d 611 Citizens Bank v. Penn. Central Railroads-Injury

{1972) o

463 F, 24 603 Cousins v. Wigoda Courts: Challenge to Politicel
(1972) x Parcy Delegates

463 F, 2d 966 Buginess Forms Finishing Service Courcg-

(1971} Inc. v. Carson x Adequate Record

463 F. 2d 1055 Pughsley v. 3750 Lake Shore Drive Civil Righcs=-

(1972) Coop. Bldg. x Discrimination

463 F. 2d 1061 United States v. Thomas Criminal Law-jurcrs' exposure
(1972) to prejudicial eyidence

463 F. 2d 1216 United States v. Panzeca Congtitutional Lau—ﬁue Process

at Bail Revocation Hearing

L11



JUDGE JOMN PAUL STEVENS, 7th Gircuit, October 14, 1970 ~ Present-REPORTED OPINIONS

- OPINION
CITATION STYLE OF CASE PER _CUR. MAJ.  CONC. Dis. IYPE OF CASE

464 F, 2d 1375
(1972)

Continental Coatings Corp. v.
Metco, Inc.

Fatent Infringement: umntessonahle
dalay in bringing suit

464 F. 24 1380
{1972)

United States v.

Auto Driveaway Company

Cormon Carrier
tariff provision

811




JUDGE JOHN PAUL STEVENS, 7th Circuit, October l4, 1970 ~ Present-REPORTED OPINIONS

CITATION STYLE OF CASE
465 ¥, 24 58 United States v. Atlantic Richfield
{1972) Co.

PER CUR MAJ .

OPIRION
CONC. DIS, TYPE OF CASE

Cririnal Law: Trobation

LA F, 2d 163 rev
a1l .S, 216(1973

United States v. Indrelunas

Courts: Jurv verdict

465 F, 24 227 United States v. Pratter Searches & Seizures: Time necessary
(19725 x for constructlve refusal of entrv
465 F. 2d 246 Standard 0il Co. (Indiana) v. x Income Tax

(1972)

Con'nr Internal Revenue

465 F. 2d 282
(2972}

Tallman v. United States

Telecommunlcations: Censtitutionalicy
of law to prohibit obscene lanvuape

465 F. 2d 317 cer
?33?3?9 U.5. 1108

Associated Gen. Contr. of Am.,

Evansville Chapter Inc, v. NLRB

Labor Relations: Union Coercion

465 F, 2d 431
(1972}

United States v. Florito

Criminal Law: Fallure to correctly
state offense

611
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OPINION
CITATION STYLE OF_CASE PER CUR. _ MAJ. _ CONC.  DIS. TYPE OF CASE
466 F, 24 555 In_Re "omack Refusal to testify before
{1572) X grand jury
466 F, 2d 593 Horgan Guaranty Trust Co, of New Indispensable Parties under F.R.
(1972) York v. Martin X Civ, ?. 19
466 F. 2d 629 Betts v.Board of Education of City Constitutional Law: Due process
(1972) of Chicago
466 F. 2d 638 cert Lucas v. Wisconsin Electric Power Civil Rights Act.~Comstitutional Law
?iﬂ?ﬂ?g U.5. 1114| Co. X discontinance of electricity
466 F. 2d 705 Aberto-Culver Co. v. Andrea DNumon,
{1972) Ine. X Copyright protection
466 F. xd 718 James v. Twomey Habeas Corpus: New code provision ap-
(1972) plied by judge instead of old
466 F, 2d 722 Dismond Shamrock Cotrp. v. Lumber—
{1972) men's Mut, Cas. Co. Insurance
466 F. 2d 759 Buerta-Cabrera v. Imm. & Nat. Aliens - Tllegal entry
(1972) Serv. X
466 F. 2d 765 Armour & Co. v. Swift & Co. X Patents
(1972)
466 F. 2d 830 cert Cousins v. City Council of Chicagd) Constitutional Law: l4th Amendment:
den 409 U.5. 8§93 % Yoting districts redrawn
(1972), 420 U.S. 992
66 F.2d 1035 cert Securities & Exchange Commission
15375?9 U.S. 1041| v. 1lst Securities Co. of Chicago Banks & Banking
466 F. 24 1163 Bargain Car Wash, inc. v, Stapdard Antitrust practices
(1972) 011 Co. (Indisna

01
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(1972)

OPINION
CITATION STYLE OF CASE _PM MAT . CONC, DIS. TYPE OF CASE

467 F. 2d 205 {1972) | United States v. Gardner X Search & Seizure: Search
Warrant necessity

467 F, 2d 262 cerc. United States v. Kelly Criminal Law: Indigercy-Post

den, 411 U.S. 933(1973) Office: Mall fraud

reh. den 412 U.S. 923} (1973)

467 F. 24 969 rev. 41P United States v. Strunk Criminal Law: Speedy Trial

U.S. 434 (1973)

467 F. 2d 1027 United States v. Taranowski X Armed Services: Depend-
ency classification

467 F, 20 Y089, cert.] United States v. Powers X Tax Evasion & Mail Fraud

den 410 U.5. 983
(1973)

(1972)

467 F. 24 III0 Afi'd:| KRopers v. Loether X Civil Rights: Right to jury

415 U.5. 189 (1974) erial

467 T.72d TIZ% United States v, Smith Telecommunications: (bscene
language: sclenter

467 F. 2d 1235 Vann v, Scott X Constitutionality of Juvernile

(1972} Courc Act
467 F, 2d 1269 Johnsen v. Illinois Citlzens Dept.| Civil procedure~-due process
(1972) of Public Aid

467 F, 2d 1397
(1972}

v. FCC

Illinols Citizens for Broadcasting

Telecommunications: FCC
Jurisdiction

131
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OPINION
CITATION STYLE OF CASE PER CUR.  MAJ.  CONC. _ DIS. TYPE OF CASE
468 F, 2d 11 Bullard v. Alumipum Co. of Americg Bankruptey: Fraudulent
(1972) transfer
468 F. 2d 43 cert. den] United States v. Borkenhogen Ctriminal Law=Armed Services:
410 V.5, 934 (1973) Draft case.
468 F,O33 173 In re Chase X lst Amendment v, Contempt of
(2972) court
468 F, 2d 141 Chase v. United Stateg X Criminal Law: Selective Ser~
vice record vandals: jury dis-
{1972) crimination in choosi%g_y
468 ¥4 225 cert. | Panther Pumps & Equipment Co. Inmc. X Patent Infringemeat
den. 411 U.S. 965(1973) v. Hydrocraft Ine.
468 F. 20 338 Haythe v. Decker Realty Co. Civil Rights: Discrinination
(1972)
468 P, 2d 522 cerc. Hoellen v. Apnunzio X Franking Privilege
den. 412 U.S. 953(1973
468 F, 2d 796 Starks v. Klopfer Courts: Valid constitutional
(1972) issue
468 F. 2d 963 vac. NLRB v. Bachrodt Chevrolet Co. X Labor Relations-union tepresen

411 U.s. 912 (1973)

tation

468 F. 2d 1027 vac.
413 U3, 936 (15739 rdl
den. 415 U.5. 883 (197

o

United States v. McGrath
3.

Entrapment

468 F. 2d 1146 cert,
den. 410 U.S. 910(1973

NLRB v.My Store Inc.

Labor Relatioms: Backpay

’

Zol
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OPINION

CITATION STYLE OF CASE PER CUR. MAT. CONC. DIS. TYPE OF CASE
469 F. 2d 14 Thiil Securities Corp. v. New Yord Courts ~ appealable orders
(1972) Stock Exchange
4(619972.) 2d 531 Icherepnin v. Campbell X Mandamus
469 F. 24 1277 McFarland v. Pickett X Criminal Law
(1972)
46% F. 2d 1288 Bledsge v. Richardson X Social Security - disability
{1972} benefits
469 F, 2d 1294, gert.]| United States v. Hessler Criminal Law: Witness List
den. 409 .8, 58S
(1972}
469 F. 2d 1301 Denison Mines Ltd. v. Michigaa X Saleg: Anticipatory breach of

(1972}

Chemical Corp.

contract

469 F. 2d 1356
(1972)

United States v. Benson

Armed Services: Draft

€21
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OPINION

STYLE OF CASE PER CUR.  MAJ, CONC, DIS. TYPE OF CASE

470 F. 24 1B cert.
den. 410 VU,5, 930
(1973}

United States v. Waitkus Internal Revenue: Due process

44|
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OPINION
CITATION STYLE OF CASE PER CUR. MAT, CONC. DIS. TYPE AF CASE
471 F, 2d 39 Community Currency Exchange v. NLRB jurisdiction
(1972} NLRB
471 F. 24 6% cerc. United States v. Grizaffi Ctiminal Law: Evidence, indict
den. 411 U.S. 964 ment requirements
(1973)
471 F. 2d 165 HLRB v. Roseyln Bakers, Inc, X NLRB: Lockouts
(1972)
471 F. 24 191 cerc, United States v. Kahn X Wiretaps
den. 411 U.S. 986 (197B)
rev. 415 U.S5. 143(197%)
5(1 F. 2d 207 United States v. 105.40 Acres of Eminent Domain
1972) Land, Etc., Porter City, Indiana
47k F. 2d 301 cert, R & M Kaufmene v. N. LR.B. X Labor Law: Conflict of intere
den. 411 U.S. 906 between union & trade adsocla
{1873) tion
&7]-. F. 24 350 B & HTire Co, v. United States X Requirements for issuing
(1972) Dept. of Transportation safety standards fm:_ tires
471 F. 2d 375 United Transp. U., Lodge No. 621 Railway Labor Act
{1972) v, Illincis Terminal & Co. X
471 F. 2d 495 cert, United States v. @us Criminal Law: Interstate tre
den. 412 U.S. 938(197B) portation of fraudulent check
?71 F. 2d 782 Wecker v. Kilmer X Medical Malpractice
ig7z2] —
471 F. 2d 801 rev. Gertz v, Robert Welch Inc. X Libel
418 1.5, 323 (3974)

Gel



JUDGE JOHN PAUL STEVENS, 7th Circuir, October

14, 1970 -~ Present-REPORTED OFINIONS

OPINION
CITATION STYQEiﬂF CASE PER CUR. MAJ. CONC. D1§. TYPE OF CASE
472 F. 23 890 (1973) | Buford v. Southeast Duboig County X Bchools and GCROOL DASLIicLs
cert. den. 411 U.S. School Corp.
967 (1973}
472 F, 2d 927 (1973) | Rapercraft Corporation v. F.T.C. b3 (rade Reg.-Adein. Law & Pro-
cedure
'
472 F. 2d 642 (1973) United States v. Malasanos X Robhety-Criminal Law
472 F. 2d 100 {1973) United States Ex Rel. Wilson v. X In.ants, Federal Crimiznl
Coughlin Egocadure, Judges, Habeas
us
472 F. 2d 923 (1973) Wimberly v. Laird X Tme g3

cert. den. 413 U.S.
921_(1973)

921
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OPIRION
CITATION STYLE OF CASE PER CUR. MAT, CONC. DIS. TYPE OF CASE
£73 F. 24 1217 (1973)! Clark 0il & Refining Corp. v. Thternal Revenue
United States
473 F. 2d 561 (1gi2j T1Tinols State Emplovees Union, . Fed i Procedeefficers
cert. den. 410 U.5. Council 34 v, Lewis
928,410 U.S. 943(197)
473 F, 2d 1383 (1973} Fuller v. State of Florida X Tonstltutional Law-Habeas
Corpus
473 F. 2d 1372 (1973) Premier Electrical Const. Co. v. X U.S. contractor-warranties
United States extra compensatlon
473 F, 2d 1381 (1973} United States v. McCreery X Criminal Law

473 F. 2d 1282 (1973

United States v. Waskoe

Criminal Law

473 F. 2d 983 (1973)

Wheeler v. Glass

VIol. of CIvIT Kights under
8th and 4th Amendments

LT
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ. CORC . DIS. TYPE OF CASE
474 F. 24 90 §1973) United States v. Waldron Arned services - consclentlious
Aff'd. 4247 0.8, 31QA9F37 objector status
Ef1. gfn 414 U.5. 114
974,

474 F. 2d 759 (1973) United States v. Teneal Armed services - hardship

deferment status

'
Clark v. Holmes X CIViI RIpNTT —Conm—L=w

474 F. 2d 928 (1972)
ert den 411 U.5, 972
45598

Academic Freedom in the Class-
room for Teachers

8T1
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OPINICN
CITATION STYLE OF CASE PER _CUR MAY. CONC. DIS. TYPE OF CASE
475 F. 2d 251 Criminal Law=Fra udulent
{1973) United Stetes v. Maenza Statements to obtain FH'
loan _ipsuranes -
475 F. 2d 308 (197%) Criminal Law - Searches $
cert den 414 US 865 United States v. Sicilla Seizures Miranda rights.
{873
475 F, 2d 428 (1971) Adm iralty + golilsion li-

cert den 414 US 828 In re 0.L.Schmidt Barge Lines, ability
{1871} i _Inc -

6ol
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OPINION
CITATION STYLE OF CASE PER CUR. MAT . CONC. DIS. IYPE OF CASE
. Tort Action vs. [.S,
476 F. 2d 234 Berreman v. United States Wrongful Death of
(1973) Hat'l., Guardsman
Criminal Law = Self-in-
476 F. 24 249 United States v. Jaokgon criminacion, Evidence of
(1973) guilp,
Criminal Law, elements of
476 F. 2d 307 United States v. Singacols X substantive criminal statute
(1973) on recpt. of stolen goods,
476°F, 2d 1067 (1973
cert den 414 U.S. Unjted States v. Abpama Atmed Services - Draft
IOQE (1973) Induction Order.
476 F. 2d 1091 Unitsd Stateg v. Fovlep Criminal Law -
(1973) Miranda warnings _
Criminal Law - 5th Am.
416 F. 2d 1111 United Stateg v. Nagger X vagueness, Out-of-{t, stare=

(1973)

ments, Attornev-client relatior

0g1
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ. CONC. DIS. TYPE AF CASF
477 F. 2d 128 Ewert v, Wrought Washer MFG. Co, X Armed Seryicea Vacation pay
(15973)
477 F, 2d 236 Criminal Law - Drugs & Narcotics

(1973} cert den
414 U.S. 840(1973

U.8. v. Ingram

Indictment & Information

431 F. Id 310

U.S. v. Cleveland

Criminal Law - Tax Evasion

(1973) X Jury voir dire; Evidence
477 F.2d 767
(1973) cert den U.5. ex rel Little v. Iwomey Mabens Corpus; gon Law ~
414 U.5.846 {1973 Criminal Law,
471 F, 2d 618 L.F. Strassheim Co. v. Gold Medal Patent Infringsment
(1973) Folding  Furniture Co. % Atty, fees

1€1
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ. CONC. DIS. TYPE OF CASE
478 F.2d 1001
(1973) ;! d States v. Foster Criminal Law - Robbery
Arrest
Ziﬁtrdiﬂﬁg élg;;) Gaming Conspiracy; Crim. Law
(1973) rd. den. United States v. Hunter X
414 U.S. 1087 (1973)
478 F, 2d 1340
(1923) In te Cybern Education, Inc. b 4

CEl
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OPINION
CITATION STYLE OF CASE PER _CUR MAJ. CONC. DIS. TYPE OF CASE
479 F. 2d 52 (1973) MWright v. General Motors Corp. Negligence - Products Liability
/9 v.Zda I3 (I973)
cert. den. 414 U.5. Russell v. Continental Ill. Kat. Banking- Oven-end mutual funds
1240 (1973) Bank & Trust Co. of Chi, X
F. 1973 Durovic v. Richardson Federal Food & Drug régulation
cert. den. 414 V.8, ["Krebiczen"]
%44 reh. den. 414 V.4,
1088 (1973)
479 F. 2d 435 (1973) | Orito v. Powers Habeas Corpus, Obscenitv
479 F, 24 701 (1973) Prisoner's Rights; Con LarCi+i}
cert, den. 414 U.S. U.5. ex yel, lliller v. Twomey X Rts.~Procedural Safegds.
1146 (1974) -
479 F. 2d 756 (1973) | Doe v. Bellin Memorial Hospital X Abortion, Constl. Lav (us: of
- private hospl, facilitiles;
479 F. 2d 936 (1973) ynited States v. Wilgon Criminal Law; arrest, search &
seizure, hearsay, poss. of firears
479 F. 2d 1259 (1973 King v. Kansas City Southern
Industries, Inc. X Class Actions

gel
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OPINION
CITATION STYLE OF CASE __PER CUR MAJ.  CONC. DIS. TYPE OF CASE
Criminal Law - Con. law,
480 F, 2d 88 Ganz v. Bensinger Rt. to counsel in parole
(1973) X proceedings.
480 F. 2d 1310 Tadled Stateg v. Bocke Crim. Llaw —vdr dire of jury.
{1973} X

FET
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ, CONC., DIS. TYPE F CASE
481 F, 24 104 U.S. v. Cleaners & Farmers Co—0p Secured transaction
{1973) Elevator Co.
481 F. 24133 Criminal Law - procedure
(1973) cerc. den. U.3, v. Clay delay between arrest &
414 U.5.1009(1973 X Indictment

gt




CITATION
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STYLE OF CASE

QFINTION

PER CUR. MAJ.

CONG .

DIS,

TYPE "F CASE

482 F.2d 439
(1973) cert. den.
414 U.5.909(1873)

U.S. v. U.5. Steel Co.

Environment - Refuse Act of
1899, Havigable aters

482 F. 24 842
(1973)

Mebil 011 Co, v. N.L.R.B.

Labor Relaricns - Rt. to
Representation at Fact -
Finding Interview

981
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ, CONC, DI1S, TYPE OF CASE
483 F. 24 N0 CASES

281
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OPINION
CITATION STYLE OF CASE PER_CUR. MAT. CONC., DIS, TYPE OF CASE
484 F. 2d 707 {1973} Int'l. Trading Co, v. C.I.R. Internal Revenue [Carrv-
over of losses for Corp.]
" 484 F. 2d 734 {1973) United States v. Lewis Criminal law, Armed Ser-
cert. den. 414 U.S. vices Draft Classifi'mn.
1070 (1973)
484 F. 2d 740 (1973) United States Ex Rel. Allum v, Cri-irel lay - Habeas Corpus -
Twomey X Eviaence - Gollateral avieck
484 F. 2d 777 (1973) Continental 0il Co. v. Witco Patents
Chemical Corp. X
485 F, 2d 802 (1973) Walker v. Kruse Courts — Negligence fal-
X practice Act,v. Lawyer
484 F. 2d 879 (1973) United States v. Silvern X Criminal Law Proc. - “Allen
charge."
4846 F. 2d 889 {1973) Blew v. Richardson Welfare case - presunpt. of
X Death
485 B -24 894 Criminal Law - Judges —
(1973) linited States v. Teresi Sentencing
484 P, 2d 954 L.C. Thomsen & Sons, Inc. v. Internal Revenue Ser.
(1973) Uriited States X (Insurance Proceeds.)

484 F. 2d 1057
(1973)

orthern Petrochemical Co. v,

Tomlinson

Torta; Trade Regulation
(Trade secrers)

484 F, 2d 1108
(1973)

Peerless of America, Inc. v.
.L.R.B,

Labor Relations

48B4 F. 24 748
(1973)

Unjted States v. Artlele of Drug

Constitutional law - Irugs
and Narcotics

8€1
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QPINION
CITATION STYLE OF CASE PER CUR. MAT, CONC. DIS. TYPE OF CASE
4 B 973} | United States v. Kraase Criminal Law - Weapons -
Sale of firearms

484 F. 24 572 (1973) | Wambach v. Randall Secured transgaction
484 F. 2d 577 (1973) | Arias v. United States Criminal Law, - Proc., -
cert. denm. 418 .S, X NWarcotics, Consplracy
905 (1974}
484 F. 2d 585 (1973) | Protectoseal Co, v. Barancik Honopolies Fed. Civil

X Procedure - Corp,
48§ F. 2d 596 (1873) | Elward v. United States Internal Revenue {"head

of household"™)
484 F. 2d 602 (1973) Hampton v. City of Chicago, Cook Civil Rights Immunity of
cort. den. 415 U.5. | County, I11, X Officers - conspirscy
917 (1974)
484 F, 2d 611 (1973) | Alberto-Culver Co. v. Scherk X Courts - Securities Regula-
rev. 417 U.8, 506 (197}4) tion
reh. den. 419 11,5. B8Y
(1974¥
484 F. 2d 625 (1973) | Homemakers H. & H.C.S., Inc. v. Trade Regulstion
Chicago Home for Friend. X

484 F, 2d 661 (1973) United States v. Riely Armed Services - C.0.
cert. den 416 U.S. 993 X drafr atatus

(1974)

484 F, 24 666 (1973)

United States v. Fern

4th Amendment: Arrest
Searches & Seizures

484 F. 2d 678 (1973)

Saurez v. Weaver

Const'l. law - Due Process
Rt. te maintain teputetion as

Dr. & citizen

661
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ. CONC. DIs, TYPE OF CASE
Evidence; Contract Interp.~

485 F. 2d 153 Int'l, Minerals & Chemieal Corp. Courts.

(1973) V. Egsky 0il Co. X
485 F. 2d 300 Unjted States v. Jackson Criminal law - procedure

(1973) reversable error.

Trusts; Bldg. & Loan Ass.-Fed.

485 F.241251
{1973} cert.den.

Tcherepnin v. Frang

Courts; Civil Procedure

4150.8,918(1974)

ori
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ . CONC. DIS. TYPE OF CASE,
496 F. 2d 972 (1973) Asgoc, Gen., Contractors of I1l. v Labor Relatrioms — Contract
I1l. Conference of Teamsters. X Dispute.
486 F. 2d 694 (1973) Shead v. Quatsoe Habeas Corpus - Right to
X Counsel
486 F. 2d 6 (1973) Bremnan v. Local 551, United Labor Relatipns — Uniom
AAGA Imp. WKRS. of A, TInc. X Elections
486 F, 2d 627 (1973) Gilbert v. Wood Acceptance Co, Truth-in-Lending Act
486 F. 24 794 (1973) Ragler v. United Ststes Steel Tort-Negligence
Lorp.
486 F. 2d 743 (1973) N.L.R.B. v. Bragwell Labor Relations - Unfair
Motor Freipht Lines Inc. X labor practice
486 F. 2d 632 (1973) Portage Plastics Co., Inc. v. En Bane, - Corp., Inecome Tax -
United States Internal Revenue
486 F. 2d 791 (1973) | Shirck v. Thomas Const. Law - Civil Rights Act
X Fallure to renew teacher con=-
tract
486 F. 24 736 (1%73) United States Ex. Rel. Smith v. Habeas Corpus - Delay in
cert, den. 416 U.S. Twomey X State Appeal
995 11974 reh. den.
417 U.5. 959 (1974)
486 F. 2d 614 (1973) United Stateg v. Hermandesz Unlawful Transportation of
cart. den. 415 U.S. X aliens, search § seizure
959_{1974)
486 F. 2d 807 (1973) United States v. Medansky Criminal Law - Right te Jury
cert, den. 415 U.S. Trial, Double Jeopardy
989_(1974)

¥
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QPINION
CITATION STYLE OF CASE PER_CUR. MAJ . CONC. j TYPE 9F CASE
labor Relations - Sexual
487 F. 2d 804 X Discrimination - Civil Rts.

(1973}

Rose v. Bridgeport Brass Co.

487 F. 2d 595
(1973)

Halker v. Trico Manufacturing Co

Inc.

Products Liabilicty

erl
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STYLE OF CASE

PER CUR.

OPINION

MAT.

CONC.

pIS.

TYPE OF CASE

488 F. 2d 1064
(1973}

Adams v, Walker

Const. Law - Due process =
discharge of State Official

8F1
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OPINION
CLTATION STYLE OF CASE PER CUR. MAJ.  CONC,  DIS. TYPE OF CASE
Const. Law - Civil Rts, - Dis-
489 F. 24 829 Baker v. F&F Investment Co, eriminatery Home Pricing
(1973)
489 F, 2d 933 Barancik v. Inyestors Funding Cox. Staying State Court
{1973) of dew York X Proceedings — Injunctiong
489F,24825(1973)
cert.den.415U.S. Container Corp. of America V. Commerce = Recovery of Over-
985 (19va) | Adwiral Nerchants M. Frgt, Inc. X charges
.2d1359(1973
::zi.den.ﬁlgv.s.) Dart Industries, Inec, v. E.I. Patent Infringement
933 (1974} DyPont Pe Nemours & Co. X
489 F. 2d 1377 Preitag v. Carter Clvil Rts. Aet = Class action
(1973} Denial of License
489 F. 2d 1014 Knell v. Bensinger x Injunction - Priscners Rts.
(1973) vielation
Ggn F. 24 1335 Morales v. Schmidt State Prisoner's Civil Rts.
{1973) X Attion
Labor Relations - Labor-ilanage-~
489 F. 2d 998 Rota v. Brotherhood of Railway, ment Beporting & Disclosure Act.
(1973} Alrline & S.8. Clerks X
489 F. 2d 896 Bowe v. Colgare, Palmolive Co. Civil Rts. - Sex Discriminaticn
(1973) o _ R
4B9 F.2dB72(1973) United States v, Ott x Crig. Law ~ Witnesses -disclosu-
of informants status.
489 F,.2d 1353 (1973} Transportation of firearm in
cert.den,415U,5. United States v. Walker X interstate commerce
982 (1974)
489 F.2d 849 (1973) En Banc.-Labor Relations - iaker
cert, den. 415U.8. Wood v. Dennis X Man. Rep. & Disclosure Act.
960 (1974) - —_ .

igd!
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QPINION
CITATION STYLE OF CASE PER CUR. MAY. CONC. DIS. TYPE OF CASE
En Banc. Criminel Law. Suificier
489 F, 24 983 United States v. GCarmichael of affadavit to show probable
(1973) cause

S¥1
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STYLE OF CASE

OPINION

PER CUR. MAJ.

CONC.

DIS.

TYPE OF CASE

490 F.2d636 (1973
cert,den.4160.5.993
(1974)

Alr Line Stew. & S. Assn., Loc.550
v. American Airlines, Inc.

procedure

Class Action - Discharging
pregnant stewardesses - Civil

4Y0 F.Id 654 (1973)
cert.den.416U.5, 960
(1974} reh.den.420

Eason wv. Gen., Motors Acceptance
Corp.

Securieiles Fraud

USTer {55y

490 F.24 98 (1973)

Epperson v. Upited States

Income Tax Refund Suit

490 F. 24 290 {(1973)

Gercda v. Danfel

Civil Rta Act=- Recovery of
Earnings Lost-Summary JNischarge

490 F.2d 424 (1973)

Gasbarro v. Lever Brothers Company

interference

Torts—S$lander & Tortous

4%0 F.2d 1 (1973)

Paulson v. Shapiro

of law

Brokers - Stat. of Lims, choice

i —

490 F. 2d 885 (1973)

Secretary of Labor of United States

v. Farino

Alien Employment

490 F. 24 678 (1973}

United States v. Trutenko

Requi ements

Mail Fraud - Reversible error

9%l
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QFINION
CITATION STYLE OF CASE __PER CUR. MAJ. CONC. DIS. TYPE OF CASE
491 F.2d 161 (1974) Barrick Realty, Inc. v, City of Const Law — Municipal ordinance ke
Gary, Ind. use of signs.
491 F. 2d 320 (1974) {Chrysler Corp. v. M. Present Co., Landlovd/Tenant - Recovery of
Inc, lost property in fire.
591 F. 2d 825 (1974) | Carza v, Sigler Crim Law - Parole
vac.50] F 2d 417
(19743
491 P, 2d 684{1974) Kurl v. Edelman Class actfon for Declaratory &
injunctive relief
491 F. Id €34 (197%4) [Seaton v. Sky Realty Co. Inc. Civil Res - Diacrim in sale of
Dwelling.
I31 ¥ 24 12337 (1974)] United States v, Williams X Crim. Law - Assault

A
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STYLE OF CASE N

_PER CUR.

492 F, 24 1003
(1874)

Adams v Walker

OPINION
MAJ. CONG. DIs. TYPE OF CASE
X Removal of Scate Officilal

492 B, 24 263(1974)
cert. den, 41% U.S.
883 (1974)

Cummings Wholesale E

lee. Co, Inc.

v. Home Ouners Ins

on

Ingurance

492 F, 2d 30
(1974)

| Danly Machine Corp. w United Stated

Recover over Payment of
Corp. Tax.

4%2 F. 24 937

Const, Law=

(1974) Hailnes v Eerner E Prisoner's Rights

492 F.2d 1 Due Process -

(197&; Requirements for
Discharged Teacher

o 3 wAir 19 S—————

492 F. 2d 1337
(1974)

King V.United States

Parcle~Prisoners
Rightse

8%1
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ, CONC. DIS. TYPE OF CASE
493 F. 2d 377
(1974) Hanover Insurance Co. v. Hawking Insurance
493 F 24 151
Civil Rts.-

(1974) vac. 419 U.§

Thomas v, Pate

Prisoners Rts,

813 (19743
United Sgates Ex, Rel, Townsend
493 F 2d 1325 V. Habeas Corpus
(1974) Twomey . Reasonable Time for Appeal.
493°F 2d 76 Union Central Eife I. Co, Inc.
(1974) Attorney's fees Award.

V.
Hapilton Steel Prod., Inc.

6¥1
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ. CONC. DIS. TYPE OF CASE
494 F 2d 85
(1974) Morales v, Schmidt X Civ. Rts-Prisoners Rts.

494 F 24 293 (1974)|Rackerland Packing Co., Inc

cert. den. 5419 U,S. v, Unfair Labdr Practices

996 (1974) N.L.R.B. X

494 F 2d 327 Peters v. Cray X Rt. to Counsel

{1974) -Iadigent

494 F 2d 648 Crim. Law-Jury

(1974) United States v. Drake Selection

4%4 F 2d 562 United States v, McGrath X Crim. Law-Counterfelt currency

(1974) kntrapment. b
494 F 24 355 Const. Rts.-Jury g
{1973) United States v. Silvern Instruction

494 F 2d 206

(1974) |United States v. Woaley Crim. Procedure-

Evidence
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OPINION
CITATION STYLE OF CASE PER CUR. MAT, CONC, DIS. TYPE OF CASE
In Re Chicagoland T%el Cleaners inc,
495 F %ﬂfiigéd 421 Bankruptey
(1374)Y§, 5. 330¢1975
495 F 24 571 (1974 X Admiraley

cert. dem. 419U.8.

Complaint of Wasson

IREAT.LTAY
495 F 2d 658
(1974)

Miller v School District Number 167

Cook County, ILl.

Kevigy 8T Termitation oF
Employment—-Const. Law-
Civ. Proc.

I¢1
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STYLE OF CASE

TYPE NF CASE

496 F 2d 1156(1974)

cert.den, 419U.5,
1057 (1974)

Unjted States Ex. Rel. Betts v.

County Court For LaCrosse County,
Branch II.

Crim Law-Habeas
Corpus=Fleading.

496F 2d 6
(1974)

Caton v. Hardamon

Fed, Civ. Proc.-
Exhibits to Jury Room.

496 F 2d 1(1974)
cert.den.419U. 5,

IMCETNATITNAL BIGEN, of E.W, L. 33

Ve
Illinois Bell Tel. Co

Labor Relations

Bra— (oY
496 F 24 18
(1974)

Kronenberger v. N.L.R.B.

Labor Relationa

496 F 2d 1324

st, Hag¥'s Hospital of East St,
3 ne . . E

Injunctive relief-
Medicald Reimbursement

(1974) Procedures.,
496 F 2d 466 Schwerman Trucking Co. v. Admiralcy
{1974) Gartland Steamship Co.

496 F 24 1105(1974)

cert.den.4190.8.
897_(1974)

United States v. Penick

Crim. Law-Evidence

asl
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OPINION
CETATION STYLE OF CASE PER CUR. MAJ. CONC. DIS. TYPE OF CASE

497 F 2d 960 Injunctive Relief=-
(1974) Brennan v. Wheeler X 5{ugt Fund

I - sbursement.
497 F 2d 1270 Howard v. United States X Tax Suit
(1974}
497 F 24 1225 Rivota v, Fidelicy & Guaranty Life
(1974) Ins. Co. Insurance
497 F 2d 1092 Scark v. Weilnberger X Social Security
(1974) .
497 F 2d 1068 (1974]United States V. Greene X §rimp, Laws
cert.den.420U.5.909 I;;anig?c¥lea
(19353 -
497 F 24 1115 United States v. Zouras E Crim. Law-
{1974) Mann Act.

£91



CITATION

(1974)

cert.den.4190.S,
1019 (1974)

JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present-REPQRTED OFINIONS

STYLE OF CASE

-

OPINION

PER CUR. MAJ.

CONC.,

DIS.

ITYPE OF CASE

V.

Bensinger

X Juvenile Law
498 F 24 879 United States v. Hoffman Civ. Rts.
(1974}
498 F 2d 11 Washington v. Board of Ed., Sch. Civ. Rta. Federal
{1974) Dist. 89, Cook County, I1ll.

Rulea of Civil Frocedure

24
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OPINION
CITATION STYLE OF CASE PER CUR. MAT. CONC, D13, TYPE OF CASE

499 F, 2d 797(1974) |Perry v. Columbia Broadcasting Torts-Defamation-

cert.den.419U.5,883! Systems, Inc, Rt. of Privacy.

(1974)

499 F 2d 142 Signorile v, Quaker Oats Company Civ, Procedure-Rt

(1974) to Attorneys
fees.

499 F. 24 1381 Teague v. United States Crim. Law—

(1974) Sentences

499F. 2d 1974

cert.deﬁ%ig;u.sf  United States v. Baker X X Crim Law —

1071 {1974) in party in pard Conspiracy

459 F.2d 0 (1974)

cert.den,419U.5. Counterfeiting-

1013 (1974) United States v, Darrow Search & Seizures
Crim. Law-

499 F.2d106 (1974) |United States v. Florite X Harcotice-Conspiracy
Crim, Law-

499 F.2d 173 United States v. Rosclanc X X Sentencing

(1974)

499 T, Zd Z51 Crim, Law-

(1974)

United States v. Smith

Search & Seizure

gqt
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OPINION
CITATION STYLE OF CASE PER CUR. MAJ, CONC, DIS. TIPE OF CASE
500 F.2d €5 Chriptman v, Hanrshan X Civ. Rts-Witholding
(1974) cert.den. — Exculpatory
4190,5.1050 (1974) Evigence
5007 F. 2d 998
(1974) General Split Corp. v. Unites Tax Suit
States
S500°F. 2d 997
(1974) Hupp v. Gray Securities Fraud-
Stat. of Lims.
500 F-2d 711 Miller v. School Diserict No, 167, X Termination of Employment
(1974} Cook County, L11. by School Board.
500 F.24 72 United States v. Kelley X Crim, Law~-
(1974) Narcotics=-

Statutory Presumption
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JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present~REPORTED OPINIOKS

OFPINION
CITATION STYLE OF CASE PER CUR. MAT. CONC. DIS. TYPE "F CASE
501l F 24 Bremnan v. Occupational Safety and
1196 (1974} Health Review Commission
Labor- relations
S0IF.2d. E€unomy Finance Lorporations v.
cert.den. 4200.5. United States X Tax Treatment of insurance
947 (1975) companies
501 F 2d 417
(1974) Garze v. Sigler parale
501 F 2d 1016
(1974) Hueller v. Turcott prisoners
501 F 2d 1021
(1974) Tritsis v. Backer Fal#ge imprisonment
50L F 24 540 United States v. Zemater Criminal Law
(197_10) X prestitution
501 F 2d 531 Criminal law
(1974) United States v. Dilts X Witnesses

.91



JUDGE JOHN PAUL STEVENS, 7th Circult, October 14, 1970 - Present-REPORTED OPINIONS

OPINION
CITATION STILE OF CASE PER CUR, MAJ. CONC. DIs. TIPE OF CASE
502 F 2d 172
4 .

(1974) Haasler v. Weinberger Social Security
08 F da 7&83
(1974) Lolie v. Ohio Brass_Company X producte liabilicy
5027F 2d 290
{1974) Mullis v. Arco Petroleum Company X monoplies

trade regulation
502 F.2d1351(1974)
cert.den.420U.5. | yniies States v. Coppetta endng
925 (1915} ~RotPS oiaLes V. LOppetto
502F.2d715 (1974) ~
cert.den. 4200.5. United States v. Ewig Bros, Co. Ind X Food-DDT in fish
945 _(1975),
502F.2d166 (1974)
cert.den.41390. 5. United States v. Haygood X Criminal law

1114 {1975)

861
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opINION
CITATION STYLE DF CASE PER CUR.  MAJ, CONC.  BIS. TYPE OF CASE
503 F. 2d 18
(1974) Burns v, Paddock securities regulation
SOYF I I (I974)
cert.den.420U.5.992) Cousins v. City Council of the X redistricting=
(1975) City of Chicago civil right's

503 F, 24 774
(1974)

Field v. Boyle

Constitutional law =
property interest

503 F, 2d 105

MeDonald v. Board of Trustees of

(1974) University of Illinocds X Courts-dismissals
503 F.2d 1229 Nuticnal Labor Relations Board v.

(1974) Sachs X Labor relations

503 F. 2d €54

(1974) Perzinski v. Chevron Chemical Co. evidence-pesticides
503 F.Z2d543 (1974)

cert.den,419 U.3. criminal lav

1048 (1974} United States v. Pacente extortion, instructions
S0TF. 2525 (X973)

cert.den.4200.5.932 wiretapping

(1975) United States v. Ramsey X

503 F. 2d 1127

{1974) United States v. Tweed Jury

503F. 241014 (1974) United States v, Waller X criminal law -

cert.den.4200,5,932
(1975)

hercoin dealing

6¢1



JUDGE JORK PAUL STEVENS, 7th Circuic, OGctober 14, 1970 = Present—REPORTED OPINIONS

OPINION
CITATION STYL_E‘_GF CASE PER CUR. MAJ, CONC. DIS, TYPE OF CASE
504 E 1d 586 Continental Illinois National Bank
(1974) and Trust Co, of Chicage v, United
States estate taxes
504 F, 2d 836
(1974) Drexler v. Southwest Dubois K civil righes
}Sfchool Corporation courts—-abstention
504 F, 24 T4l Freeman Coal Mining Company v.
(1974) Interior Board of Mine Oper. Appeals labor relations
et . al.
505 F, Zd 1198
(Le74) |Gatlard v. Johnson damages «
negligence
SO4TF, 20 9BY

{1974) Goldstein v, City of Chicapo equal protection
| garbage collection

504 F. 2d 1189 Il-lerzbrun v, Milwaykee County X con., law

091

{1974) t govt. employees

504 F. 24 1181 lNational Labor Relations Board v.

(1974) |Caravelle Wood Products, Inc. X labor relations

T

504 F. 2d 1045 United States v. Fleming x criminal law

(1974) [

S0 IO

(1974) IIJniced States v. Johnson X criminal lew
recefving
constitutional law

504 F.2d 474 Whitfield v. Illinois Board of civil righes

{1974) Law Examiners X admigsion




JUDGE JOMN PAYL STEVENS, 7th Circuit, October 14, 1970 - Present-REPORTED OPINIONS

OPINION
CITATION STYLE OF CASE MAJ. CONC. DIS. TYPE 9F CASE
505 F. 2d 794 Breoks & Woodingtom, Inmc. v. Bankrupt®y
(1974) Carncross, Schroeder & Co. Allowance of Fees
505 F.2d 1 |Fattore Comp., Inc. v, Metropolitan| Public Contyacts-
(1%74) Severage Commission-Milwaukee Cty. Bgnrxgges-Municipal
505 F.2d 527 Freeman v. Chipgago Title & Turst Col Trade Regs.- Roblnson-Fatnan ict
{1974) égent Rebates by Title Insurance
mp .
Admin. Law-Doct. of Prirary
505 F 24 1380 Inter. Commerce Com.v. All-American Juris, Power to Re-open
{19724) Inc, Proceedings
505F.2d1091 (1974)
cert.den, 4210.8.964 United States v. Barrett erim. law-Adverse
(1975) reh.den.422Ud 1049 (1975 X Pre-Trial Publicity

505F. 24139 (1974)
cert.den. 421 U.5,

United Stategs v. Breasch

Crim law-Witness ifaunicty, Grang
Jury, Public Officials, Threats

910_(1975) & Bribery
58372‘.) 2d 170 United States v. McConahy crim law-Speedy Trial

Trim, Iaw-Sth Alend,
505 F. 24 301 United States v. Oliver Admissiona, Right to

(1974)

Warnings

191
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OPINION
CITATION STYLE OF CASE PER _CUR. MAT. LONC, DES. TYPE 7F C.SE
—— Courts-Armed Services
506 F 24979 Dismigsal Challenge,
(1974) Champagne v. Schlesinger Homogexual - issue on Appeal-

306 F 24 1073
(1974)

Lozano-Giron v. Immig & Naturalizat

Lon

[Service

Aliens-Conviction of "moral

absent country.

Turpitude,” Deportation, time

505 F.2d 305 (1974)
cert.den.4200.5.
1005 (1975)

United Swtes v. Johnson

crim Taw=Jury instructlons—
Lesser included Dffense,
Double-Jeopardy

306 F 24 627
(1974)

United States v. Eosselll

Crim, law—Search &
Selzure-Drugs

291



CITATION

JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present-REPORTED OPINIDNS

STYLE OF CASE

OPIRION

PER CUR. MAl.

CONC.

DIS.

TYPE "F CASE

507 T 2d 1246

Prisoner's Rights~

(1974) Chapman v. Kleindienst X Civil Rights Actien=-
R — Due Process,

507 F. 2d 1363 HEW Regs=

(1975) Cotovsky-Kaplan Physical Therapy Standing to*Challenge,
Assoc. LTD. v, U.S. X "Zone of Interest”

507 F.2d 22 Crim Law=-Mann

(1974) United States v. Snow X Act=-Intent- Proof of

Dominant Purpese.
567 F. 2d 103 Habeas Corpus-
(1974) U.8, ex. rel. Waters v. Bensinger X Due Process— Jury

Instructions

£91



JUDGE JOHNW PAUL STEVENS, 7th Circuir, October

14, 1970 ~ Present-REPORTED OPINIONS

OPINION
CITATION STYLE OF CASE PER CUR., MAE. CONC., DIS, TYPE F CASE
508 F. 2d 64 Patent-Validity
{1974) Allen v. W.H. Brady Co. X Atty. Fees
508 T 23 1354 C.l.5. Entetprises, Inc. v. Sec. Reg.-1934 -
{1975) G&G Enterprises, Ine. Act-Federal Juris,
Commercial Notes,
Contracts-Stac. of Lim~
508 F 2d 603 Gates Rubber Company v. Acerual of Claim~Sum. Jdgmt.
{1975) Ug Corporation X e
508 F. 24 283 Nezl-Cooper Crain Co. v. Contracts~5Sales
(1974) Texas Gulf Sulphur U-gc-C,

o1



JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present-REPORTED OPINIONS

OPINION
CITATION STYLE OF CASE PER CUR. MAJ. CONC . DIS. TYPE F C\SE
509 F. 24 913 Calumet Fed, S&L Ass'n. of Chicago HMortgage Foreclosure-
{1975) v, Guarantor of Notes
Lake Cty Trust Comp
509 F. 2d 293
(1975} Corning Glags Works v. F.T.C.~Proposed
F.T.C. X Orders=Discrecion
509 F. 2d 776 Crim., Law=Draft
(1975) V.5, v. Bush Induction-C.0. Status-
Failure to Appear.
Declaratory JDIT=-
509 F»2d 909 U.8. Controls Corp.v. Stock Transfer, Compensaticn
(1975) Windle for Services Rendered.
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OPIRION
CITATION STYLE OF CASE PER CUR. MAJ. CONC, DIS. TYPE "F CASE i
510 F. 2d 1065 Contractg~Liabilicy
{1975) Rutter v, Arlington Park Jockey Exemption Clause-~
Club Publgc Policy.
310 F, 24 1090 Hairston v. R&R Apartments Civil Rights-Race Discrim-
(1975) Housing-Atty. Fees
Couris-Declaratory Jdnt-Oug
510 F, 2d 594 Horvath v. City of Chicago ¥ Process Premature Federal aAcrion
(1975)
S10-Ty 2397 Urim Law-Habeas CoLpus—
(1975) cert.den, |U.S. ex rel Kirby v. Sturges X Suggestive Ident:ficarlon-Due
421 G.S. 1016 (1975 Process.
[AEoT Helations=
510 F, 24 257 N.L.R.B., v. Caravelle Wood Elections
{1974) Products X

510 7,24 1149
(1975

Unjted States v. Newkon

CTIA, LAw=Search & SeiZite=
Luggage-Probable cause.

991



CITATION

JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 ~ Present-REPORTED OPIKIONS

STYLE OF CASE

5E1 F. 2d 70 (1975
cert, den, Oct. 6,

Avwmet, Inc, v, F.T.C.

MAJ,

x

TYPE OF CASE

Monopolies=-Relevant Markats -
Divestiture (rders

1075

511 F. 2d 22 {1975

Cargen v, Allied Mews Co.

Cour Lg~Naceasary parties

511 F, 2d B34 (1975)

Rev._U.5.., Nov. 1} Indiana State Employees Ass'm,

078 (74=-1544)
511 F. 2d 1062

Courtp~Abstention—
Due Procesa-Atty. Fees

| Ine, v, 3oehning
Lashning

(1975) App. Pendink U.S, v. Green

Criminal Law=Conktrolled
Sub. Act, Sale of Drugs by M.D.

511 F. 2d 482(1975
cert, den, Oct 6,

U.§, v. McCorkle

Crim. Law-Tax Evasion-Jury
Instruction-Admissions

1375

511 F. 2d 96
(19753

U.5, Steel Corp, v.
Hartford Acc. & Indem Co.

Dec. JDMI-Damages-
Insurance

191



JUDGE JOHHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present—REPORTED OPINIONS

OPINION .
CITATION STYLE OF CASE PER CUR MAY, CONC. DIS, TYPE OF CASE
512 F. 2d 132 Social Security- Medicaid-
(1975} Hayee v. Stanton Conditions of Receipt
512 F, 2d 1036 Stream Pollution Control BD of x Court-Fed. Juris=Cicizen
(1975) Indisns v. U.5. Steel Corp.

Intervention-Raterways

891
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JUDGE JOHN PAUL STEVENS, 7th Circult, October 14, 1970 - Present-REPORTED CPINIONS

OPINION
CITATION STYLE OF CASE PER CUR. MAJ. CONC. BIS. TYPE OF CASE
313 F. 2d 92 Courts-Appellate Jurisdiction
(1975) Levin v, Baum x Partial Summary judgient
T 513 F. 2d 184
(1975} Lewellyn v. Gerharde Coutrrts-Abstention Doctrine
== 513 F. 2d 25 Tax-Charitable Deductions
(1975) Hason v. United States x
- Crim. Law-Search & Seizure —
513 F. 2d 227 0.5, v, Wilkinson Prob. Cause, Grand Jury liinutes
{19753 lury Chaxge
= 513 F. 2d 725
(1975) Wojcik v. Levitt x Con. Law~] Judge Courts=l4th A.

691



CITATION

JUDGE JOHM PAUL STEVEKS, 7th Circuit, October 14, 1970 - Present~REPORTED OPINIONS

STYLE OF CASE

PER CUR.

514 F. 2d 1082
(1975)

Brennan v. Chicago Bridge Iron
Company

MAJ.

OPINION

CONC.

DIS.

TYPE OF CASE

Labor Relations~Secy of
Labor-Definttion COf
"Reagonable Promptness."

51& F. 2d 607
(1875)

Rosenfeldt v. Comprehensive
Account Serv. Corp.

Courts-Interlocutory Orders-—
Contempt

514 F. 2d 1077
(1975)

U.S. v. Barker

Elections-Conspiracy to Fix
Election-Votings Right act,

514 F. 2d 554
(1975)

0.8, v. Bolin

Crinm. Law-Search & Seizure-
Incident to Arrest-Prob.
Cause

0L



JUDGE JOHN PAUL STEVENS, 7th Circuit, Qctober 14, 1970 -~ Present-REPORTED OPINIONS

oprNION
CITATION STYLE OF CASE PER CUR. MAJ., CONC, DIS. TYPE OF CASE
Crim. Law=Dyer Act~ -
515 F, 2d 730 Sufficiency of Evidence
(1975) b.s. v. Johnson x
515 F. 2d 798 Crim., Law-Suffieiency of Indetm,-
{1975) U.S5. v. Willis x Embezzlement of lajl Package

121



JUDGE JOHN PAUL STEVENS, 7th Circuic, October 14, 1970 - Present—REPORTED OPINIONS

CITATION STYLE OF CASE PER CUR. _ ??PE OF CASE
516 F. 2d 220 Metro Cable Co. v. CATV of Antitrust-ifunic, Corps.=-
(1975} Rockford, Inc. Campaign Funding,
516 £, 24 307 Crim. Law-Conspitacy
(1875) U.8. v. Bryant to Cast Fraudulent Votes
N 516 F. 2d B889¢1975)| Thomas v. Pate State Prisoner’s
cert, demn. Oct, 6, X Civil Rights

LS

“s16 F. 2d 574
(1975)

L.5. v. Davie

Crim, Law-Guilty
Pleas

T 516 ¥, 2d 489
(1975)

0.5, v. Flick

Crim. Law-Check Kiting ~
Sufficiency of Evid-Severance
af Def Lz 3 sdiclal _D”hl-u"r.’.

516 F. 2d 1081
- 1915)

Anning--Johnsen Co. v. United
States 0.5, & H.R, Com.

Lah, Law-Subeontracrors=~
Regulation Violations

® 516 F. 2d 1341
(1975)

General Movers, Inc, v.
Jernberg Forgings Company

Carriers~Contracts
Prepaid Tariffs

(JAl



JUDGE JOHN PAUL STEVENS, Tth Circuit, October 14, 1970 - Present-REPORTED OPIHIONS

OPINION
CITATION o STYLE OF CASE PER CUR. MAJ. CONC. DIS, TYPE OF CASE

Crim, Law-Prob. Cause Ior aArrest=
17 Foo2d 41 Unjted States v. MeCoy x Admissability of Evidence=Judicial
‘1975) Discretion-Reading Testimony to jurors
17 F. 24 53 Crim. Law-Hobbs Act Interstate
1975) United Stateg v. 3taszouk x Commerce-Extortion. En banc decision
117 F, 2d 589 Crim Law-Guilty Plea~Parole
1%875) Bachper v.United States X Eligibility-Advising Defendant
117 Fo 2d 492 Bankruptcy-Protected Property-
1975) 1n Re Uniservices, Inc. X Competitors duty not to compete
117 F. 2d 696 Satoskar v. Indiana Real Estate Civil Procedure-Class
1975) Commission Actions-Attorney Fees
317 F. 2d 498 Crim. Law-Conspiracy to Cormit
(1975 0 States v, Eradberry x Vote Fraud-Insufficiency of Evidence

Prisoner's Rights—4th A.Search &
317 P. 241311 Bonner v. Céughlin x Seizure-Standing Re Prison Regs~
2975y Due Process

Injunction,-Trade regulaticn-Forsuit’
317 F, 24 1013 Encyclopedia Britannica, Inc. v. % of statutory remedies. Freedom of
(1975) FIC Infomstion act.

gL



JUDGE JOFN PAUL STEVENS, 7th Circult, CGetober 14, 1970 - Present-REPORTED OFINIONS

CITATION STYLE OF CASE PER CUR. MAT. TYPE OF CASE
513 F, 24 55 Diversity Action-Personal Injury-
{1925) Earley v. Louisville & Nashville x Statute of Limit.
Railroad Co.
518 F. 2d 512 Habeas Corpus-4th A-Search &
(1975) Mabra v. Gray x Seizure~Prisoner's Wife-do Standing
Due Process
518 F. 2d 1179 Balag v, Immip. & Natural Serv. x Aliens Deportation Notice~4o Final
(1975) Order Reviewable by Courc
518 F. 2d 811 Redmond v, United States Negligence-Fed. Fed. Tort Cl. Act-
(1975} Lack of Cause/Acl:.—Lack of varning
i
Fre—Ga i -
318 F. 24 1099 Taxpayers Suit-Jurisdictional Amount
(1975) Schreiber v. Lugar x Requirement-Amount in Controversy-
Mo Sub, Matter Juris. -
518 F. 2d 842(1975)| United States v. Kendrick 1.R.8.-Subpoena of Records-Notice
Necessary
Crim. Law-Extortion-Tax Avoidance
518 F. 2d 947(1975)] United States v. Kuta Subpoena of Records
518 F. 2d 1247 Goldman v, Firgt Fed. S5 &L ass'n Class Action-Mortgagee's Practice
(1975) of Wilmette Re Pre-Paid Interest—Penalty
518 F. 2d 1245 Post Conviction Relief-Ineffective
(1975) Matthews v. United Stateg x Assist of Counsel~Mo need for hearing
318 F. 2d 1258 Tryforcs v. Icardian Development SH/Holders derivative Sult=Dismissal~
(1975) Company, 5.A. x Standing-Attorney Fees

'

LT



JUDGE JOHN PAUL STEVEMS, 7th Circult, October 14, 1970 - Present—REPORTED QFINIONS

OPINION
CITATION STYLE OF CASE PER _CUR. MAT. CONC. DIS. TYPE OF CASE
Constitutional law-''company town"
519 F. 24 391 Illinois Migrant Council v. treated for Comstitutional purposes
1975) Campbell Soup Company as public municipality

19 F. 24 13 (1975)

Wright v. United States

Criminal law-sentencing

GLT



JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present-REFORTED OPINIONS

OPINION
CITATION STYLE OF CASE PER CUR. MAT. CONC. DIS. TYPE OF CASE

20 F. 24. 1012 #rennan v, Butler Lime and Cement Labor Relations
.1975) Co. Occupational Health & Safecy
i20 F. 2d 1212 Congtitutional Law- Due process
1975) Muscare v. Quirm x requirements for discharge from

State emplayment
20 F, 24 1248
1975) Polish American Congress w. F.C.C. Telecommunications-(Fairness doctrine
) and "Polish jokes')

Effective assistance of counsel;
120 F. 24 1256 U.S. v. Jeffers x Arrest; search and seizure-conspiracy
1975)
!20 F. 2d 722 Arenson v, Chicago Mercantile Exch. LAnl:itrust
L1875) [
20 F. 2d 632 =
i N 3 .8, ex. rel, Hahn v. Revis Pardon and Parole =2
11975)
»20 F. 2d 529 Hidell v, lnternational Diversified Securities Regulation
1875) Investments x Corporations
.20 F. 24 737 Sorance v. Marion Power Shovel Co., !
1975) Inc. Indemnity
20 F. 2 131 | Relatfon of Hatch Act to Conduct
1975) Smith v. 1.5, Civil Service Comm, of Stare employees
20 F. 2d 931 U.S. ex. rel. Stachulek v, Habeas Corpus
1975 Coughlin




CITATION

JUDGE JOHN PAUL STEVENS, 7th Circult, October 14, 1970 - Present-REPORTED OPINIONS

PER CUR

521 F. 24 1301
(1975)

STYLE OF CASE
Anastos v. M.J.D.M. Truck Rental,

Inc.

OPINTION
MAJ. CONC,

TYPE OF CASE

Attorney and Client,
Federal Civil Procedure -

521 F. 24 1089
(1975)

United States v. Harris

Indictment and Information
(specificity) - Internal Revenue
forcible rescue after seizure

521 F. 2d 83
(1975)

United States v. Shanks

521 F. 2d 682
(1975)

Marcin v. Indiema

"Plain error" rule

Criminal Law {post-arreskt lineup)

(right to counsel}. Federal Crim.
Proc. (harmless error standard}

LLT



JUDGE JOHN PAVL STEVERS, 7th Circuit, October 14, 1970 - Present-REPORTED OFPINIONS

OPINION
CITATION STYLE OF CASE PER CUR. MAJ.  CONC. DIS. TYPE OF CASE
Admissibility of firearnms
522 F, 24 228 linjted States v. Lisk X seized during an illegal
(1975) search-ballee's automoblle

8.1



JUDGE JOHN PAUL STEVENS, 7ch Circuit, October 14, 1970 ~ Present~REPORTED OPINIONS
SLIP OPINIONS

OFINION
CITATION STYLE GF CASE PER _CUR MAJ.  CONC. DIS, TYPE OF CASE
———— — i Petition for Rehearing-Search &
775-1633, 7th Cir Selzure-Right to Evidentiary Hearing
Sep. 16, 1975 United States v. Lisk x
74-1264, Tth Cir Authority of Board to Suspend Rule Re
gzg’ 124’1975 Case & Company v. Bd. of Trade= price Fluctuation of Futures Contracts.
T Chicago
5.1 Th Cir Social Security Act-District Court
gzg_ #-36'1975 Jimenez v. Weinberger x Authority to Certify Case as Class
’ Aol # d—eriferromctive—RodTef
Brennan v, Butler Lime & Cement Review of Commission Decision Affirm-
~1963, Tth Cir
g;é‘ 2,3:’['_975}1 Co. & AS and H. Rev, Gommission ing Vacation of Proposad Penalty
doainct Buatt o
Failure to File Tax Return-Cross -
5'74—12201,-9$;h Cirl ynired States v. Hays x Examiration-Prior Convictions.
6P 4,
Declaratory Relief-Prisoner's Rights-
ﬁ-lﬂo:lg% Cirt gimbrough v, 0'Netll x Civil Rights-42 U.S,.C. §1982.
. y
Crim. Law-Ineffective Assistance of
#75-1111, 7th Cir, Counsel-Cross-Exam-Prosecutarial
Jul, 30, 1975 'United States v. Mandell x Conduct
#T4-1943, Tth Cir} Fitzgerald v. Porter Memarial x Privacy-larital Rights
3ep. 26, 1975 Hospital
#74-1930, 7th Cirf Cohen v. Illinois Institute of x Sex Discrimination-~Private Schools
Oct. 28, 1975 Tech.
Diversity Suit-Petition to Intervene-
#75-1121, 7th Cir| Fred Harvey, Inc. v. Mooney x Proper Party
Now, 17, 1975
- Crim, Law-Prejudicial Cross-
#75-1240, 7th Cirl United States v. Harding x JExamination of Pefendant
Nov. 17, 1975
Grand Jury-Grant of Immunity-
#75-1925, 7th Cir Refusal to Testify,
Now. 21, 1975 In Re Bonk

6L1



JUDGE JOHM PAUL STEVENS, 7th Circuit, October 14, 1970 - Present-REPORTED OFINIONS
SLIP QFINIONS

OPINION
CITATION _S_MCASE PER _CUR. MAT. CONC. D13, TYPE OF CASE
o Crim. Law-Federal Juris-18 i,§.C.
#75-1207, "7th Cir.] United States v, Rauhoff 1052-8:f — ;
g 11,,1975 - f-‘. ufficiency of Evid-Supressien o
#75-1242, Tth Cir. Tax on Mobile Homes-Statutory
Hov. 4, :’L975 g::;;:i;a:ﬁlv. County of x Interpretation
N .
#74-2074, Teh Ciz, Commercial Paper-Underwriter's
ch;‘ 30,:1975 Sanders v. John Nuveen & Co. x Liability for Customer Lostes
Actions to Restrain Collection of Tax
~1780, 7th Cir.
gzt 24’»1975 Patrick v. United States x gf::i.*]::ir:e:t}:mny-'rranscripts..
#74-2040, Tth Cir. Dunlop Holdings Limited v. x Patent Infringement
Oct. 20, 1975 Ram Golf Corp.
Challenge of Tax Court Deficilenc
4=1989, 7th Cir, g b
g;t,. 17’:1975 RQ:‘i::u:. Com. of Internal Judgment
Fri=1741, 7th Cir| Failure to State Claim of Action-
act. 9, 1975 Grow v. Figher Civil Rights~Prosecutorial Lmmunlty-
“Color" aof State Jaw .
#14-1714, 7Tth Cir, chica Validicy of Parent-Award
go Rawhide MNFCTR Co. x of Feen
Sep. 30, 1975 v. Erane Packing Co,
a Inte state Distribution of Estate
54-1906,1;%1 Cir| Eskra v. Morton x Dlscrimination Agr  Illegit-Ind:ian
op. 29, child
- Cir.
Z“L 12?’1;:1; AT+ E-T Industries v. Whittaker Corp. Patent Valldicy-Obvious Subject fiatte
P > R U S
#75-1198, Tth Cir.
Nov. 25,’1975 United States v. Lockert Crim. Law-Speedy Trial
#75-1283, Tth Cir. Crim, Law-Speedy Trial
Kov. 25,'1975 United Scares v. Fairchild x Seizureiw peady Trial Search &

081



JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present-REPORTED OPINIONS
SLIP OPINIONS

OPINION
CLTATION STYLE OF CASE PER_CUR. MAJ.  CONC. DIS. TYPE OF CASE
F14-1394, 7th Gir. i i E.P.A Revlew of Regulations promulgatsd
lov. 24, 1975 by E.P.A, - Watermys pollutants

I8I




CITATION

JUDGE JOHN PAUL STEVENS, 7th Circuit, October 14, 1970 - Present~REPORTED OPINIONS
THRFE JUDGE COURT DECISIONS

STYLE OF CASE

FER CUR.

OPINION

MAT,

CONC.

DIS.

TYPE OF CASE

321 F. Supp. 1370
(1270) Rev. 405
U.s. 15 {1972)

Hartke v. Roudebush

X

Election Law-$Suic for Prelin
Injunction of Election Recount

390 F. Supp. 1287
(1974)

Dyer v, Blair

Con. Lav~Iilinois House of Rep.
Rule Re Ratification of V.S, Consti.
Loodtmt—~ Justiciasbility

390 F. Supp. 1291
(1975)

Dyer v, Blair

Sare as 390 F. Supp. 1287 Discus- -
sion of Justiciability, State
Legislature's Power Re Rule
Adoption & emend, Ratification

81



JUDGE JOHN PAUL STEVENS, 7th Circuit, Qctober 14, 1970 - Present-REPORIED OPINIONS

OPINION
CITATION STYLE QF CASE PER CUR. MAJ, CONC, DIS. TYPE OF CASE
64 CCH Labor Cages | International Union of Operating x Union Suic to Compel Arbitraction
Y 11,479 (1971} Engineers v. Flair Builders, Inc, Barred by Laches
66 CCH Labor Cases Hatienal Emergency Scrites=
% 12, 238 (1971) U.5. v. International lengshore- * Injuactrons-Impact on Ezcroe
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NOMINATION OF JOHN PAUL STEVENS TO BE
A JUSTICE OF THE SUPREME COURT

WEDNESDAY, DECEMBER 10, 1975

7.5, SENATE.
COMMITIEE 0N THE JUDICIARY,
Washington, 1.0,

The committee met, pursuant to notice, at 2:20 p.m. in room 2228,
Dirksen Senate Office Building, Senator Quentin N. Burdick presid-
ing.

Present : Senators Burdick, Eastland, Hiuska, and Thurmond.

Also present: Francis C. Rosenberger and J. C. Argetsinger, of the
committee staff; and William P. Westphal, chief counsel, Subcom-
mittee on Improvements in Judicial Machinery, assistant to Senator
Burdick.

Senator Burbick. The committee will come to order,

Our first witness this afternoon will be Mr. Anthony R. Martin-
Trigona, of Chicago, Il

Do you swear that the information you are about to give is the
truth, the whole truth, and nothing but the truth, so help you God?

TESTIMONY OF ANTHONY ROBERT MARTIN-TRIGONA OF
CHICAGO, ILL.

Mr. Marnx-Tricoxa. I do.

For the record, my name is Anthony Robert Martin-Trigona. I re-
side in Chicago, T1l., and maintain offices at One 1BM Plaza i Chicago.

I want to thank the committee and the Senators here today for the
opportunity to appear and testify and present what I believe is infor-
mation which may prove of value to the committee in formulating an
assessment as to whether they should recommend confirmation of Mr.
Stevens as an Associate Justice on the Supremne Court.

I would like to emphasize at the outset that I have no personal
feelings with respect to the nomination of Judge Stevens; that I have
never met the man, and imndeed, before 1 saw him here in this room on
Monday, T had never even seen htm. Quite frankly, T have not formed
any opinion as to any of his own views or any of the decisions in
many of the matters relating to philosophical principles which have
previously been discussed. Therefore. T do not wish to necessarily be
understood as appearing in opposition to the nomination, but rather,
ap}aearing and proffering to the committee certain information which
I feel can assist the committee and be a value to it in conducting its
own investigation.

I feel it is correct to point out in this respect that some of the
materials which I have developed and which have been furnished
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to me involved hearsay; others involve circumstantial issues which
possibly might be explained away. Nevertheless, in iny own opinion 1
think they raise questions of suflicient importance that the committee
should be informed of thein, and consider them, and attach to them
the stgnificance it feels is their due.

I would like to break down or divide my specific comments into
three areas. One, some disscussion of an affidavit which was previously
furnished to the chairman of the committes and certain members of
the committee, Two, to discuss a lawsuit which was brought relating
to certain aspects of the affidavit, and finally, to go into in somewhat
greater detall certain statements and understandings which I have
concerning the so-called ILeane question.

First, with respect to the afiidayit which I furnished to the comn-
mittee, I feel it would be both helpful and appropriate if I first re-
viewad very briefly the circumstances which motivate me to contact
the committee.

The affidavit, in essence, relates to a number of conversations which
I had with Mr. Jerome Torshen, the assistant counsel of the special
commission, and the sum and substance related in the affidavit were
that, while Mr. Torshen and Mr. Stevens served on the special com-
mission investigating charges of impropriety against judges on the
INinois Supreme Court, that damaging information relating to cer-
tain sitting judges was withheld,

I think in this connection it is necessary to point out that damaging
information relating to some judges was also disclosed, and in fact,
two sitting judges, both Republicans, did, in fact, resign from the
Illinois Supreme Court as the result of the work of this commission.

For purposes of clarity and completeness, I think it would be appro-
priate and reasonable at this time to read into the record the affidavit
which was furnished to the chairman, and the affidavit is as follows,

[The witness read the affidavit which is printed above at page 60.]

Mr, Miarmix-Trigoxa, I did sign it, Senator. It was acknowledged
in the State of Illinois and in the ecity of Chicago.

In summary, then, the aflidavit basically states that information
provided to me by an attorney, under circumstances which would in-
dicate that the information was reliable, indicated that cocounsel
to the commission had, in essence, restricted the scope of disclosures
made with respect to the work product or fruits of their investiga-
tion into unlawful acts and acts of impropriety by sitting justices on
the Illinois Supreme Court .

Frankly, T don’t know if Mr. Torshen told me the truth. My own
opinion and belief is that he did tell me the truth. T have never had
an independent way to verify the information simply because the
records of the cominission have been sealed and have never been made
available to me, despite. of course, my efforts to secure their release
through the aforementioned judicial proceedings,

I believe, that with respect to this particular issue, one way of pro-
ceeding, of course, would be to call Mr. Torshen to testify and, per-
haps, to weigh the relevant credibility of the testimony of the wit-
nesses. However, I believe that lawyers have a rule of evidence, and
they call it the best evidence rule, and to the extent that record still
exists, I think it would be appropriate to suggest that committee
members themselves or, perhaps, at least in the first instance, committee
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staff members, examine the documents to the extent that they are
still in existence and determine exactly what they say.

Now, this, at the very least, would remove, T think, the ¢loud which
will continue to hang over Judge Stevens. The staff of the committee
or a member thereof could then report to the committee as to the
presence or absence of information damaging to any judge, and I
think it would be entirely appropriate, and T would suggest that it
be done without saying what information was found in the event
there is something damaging.

Very clearly, a wrongdoing by a judge in Illinois is of no direct
concern to this committee. Nevertheless, the fact that information
relating to it may have been withheld is highly relevant and proba-
tive to the nomination which is now before the committee,

The second area which I would like to go into with some greater
detail is the lawsuit involving Judge Stevens and the sitting judges
that is mentioned in the aflidavit. I think there is some basis that the
committee would wish to be further advised of it.

I would like to explain the circumstances under which it was filed
and explain the position I took. I think it is important that in assess-
ing my credibility you reflect upon the fact that, first of all, T filed the
action and took that position on the public record approximately
3 years before Judge Stevens was nominated to the Supreme Court
and over 1 year before I was denied admission by the Illinois Supreme
Court, so, therefore, these allegations in that case long predate any
action on my initial application by the Tllinois Supreme Court and
certainly predate Mr. Stevens’ nomination to the Supreme Court of the
UTnited States.

I think that any lawyer reading the complaint, the original com-
plaint, No. 72 C 2290, would have to be impressed with the fact that
the allegations involving Judge Stevens were very carefully drawn
and they were most circumnscribed. The complaint points out in ex-
plicit language that in three different accounts Judge Stevens was,
pursunant to the Federal Rules of Cfivil Procedure which require that
a necessary or indispensible party be joined. and as chief council to
the commission it was clear to me then, and I think it is now, that
he was, pursuant to Federal Rule 19, a necessary or indisepensable
party.

Judge Stevens, in the complaint, is mentioned only as a direct prin-
cipal party in one of the counts, and that was the count relating to the
nondisclosure or coverup, I believe as Senator Mathias characterized
it, of the work product of the investigation. Therefore, it is important
to note that the accusations contained in the complaint were carefully
worded and narrowly drawn.

The suit moreover was drawn against the sitting judges of the
1linois Supreme Court simply because they were the logical defend-
ants, They control both admission to the court and in this instance,
in the case of the suit inore importantly, disbarment proceedings.

One of the judges for whom the commission had found had com-
mitted positive acts of impropriety had never been disciplined and
had been allowed to resume the practice of law. The other judge, J us-
tice Klingbeil, had been permitted to resign and receive a State pension
from the State of Illinois. Neither judge had at any time ever re-
funded to the State the illegal stock profits which the commission had
found these men had received.
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Therefore, it seemed reasonable, and I think perhaps electable to
join the sitting judges of the court as defendants since (a) my best
information was that they were the custodians of the commission and
(b) ultimately any disbarment actions against them would relate
back to their inherent judicial power.

Senator Burpick. This action you are testifying about refers to
your appeal to get yvour legal license to practice?

Mr, MarTiN-Tricona. No, sir, it does not.

Senator Burprok. What does this refer to?

Mr. Marrin-TricoNa. This relates to the proceeding previously
referred to as the 72 C 2290, the action to secure release of the non-
published commission documents and work product, also to recover
the illegal stock profits which had never been recovered, and finally
to see that some disciplinary sanctions were imposed upon the judges
who had previously been found guilty of positive acts of impropriety.

Senator Burpick. And what happened ?

Mr. MarmiN-TricoNA. T am just a]i)out to go into that.

Senator Burpick. The reason I ask is that we have a vote on the
Senate floor and we will have to recess in a minute for that.

Mr. MarTIN-TRicoNA. T would be happy to interrupt my testimony
right now.

Senator Burpick. We will take a brief recess.

[ A brief recess was taken.]

Senator Burpick. The committee will come to order,

Mr. MarTIN-TRIGONA. Senator, you asked about the subsequent his-
tory of that case.

Senator Burpick. Well, T was wondering which case you were
referring to. There were two cases involved: one dealing with your
license to practice law; and one dealing with the action you brought
in reference tothe Chicago situation.

Mr. Martin-TrigoNa. The case involving my license has not at this
point been mentioned in my testimony. The case involving the actions
of the special commission and the efforts to procure disclosure had a
history basically as follows. As I indicated in the affidavit, the case was
assigned to Judge McLaren who had formerly been Assistant Attor-
ney (General in the Nixon administration.

Ho refused to issue the summonses in the case and dismissed it, I
think a day or two or so0, very shortly after it was filed. I then appealed
to the seventh circuit his dismissal of the case and his refusal to issue
summonses. This issue was heard by the court of appeal on December 4,
1973. And at that time, as I indicate in my recitation of the affidavit,
they took the rather unusual action of reversing Judge McLaren
unmediately, right from the bench.

It then went back to Judge McLaren and a motion was filed for
transfer to a new judge and 1t was assigned to Judge Austin. Judge
Anustin then heard briefs on the matter and dismissed 1t in 1974. It was
again appealed to the U.S. Court of Appeals for the Seventh Circuit.
The basic defense, if you will, of the judges was that they were immune
from suit and that no Federal question had been stated.

In addition, they raised the question whether I lacked standing to
recover the funds which had arguably been taken from the people of
Illinois. The seventh circuit issued an opinion on October 30 of this
year and indicated on procedural grounds that it would affirm the
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dismissal. It said first of all that I did not have standing to bring it
because I had not been injured specially from anyone else. If money
had been taken from the State, every taxpayer’s funds had been taken
to a proportionate degree; and second, that no Federal question had
been stated and indicated that the mere commission of a tort, I think
the language was, does not give rise to Federal jurisdiction.

With the Senator’s permission, I would like to supplement my testi-
mony and affidavit on this point by furnishing to the committee, as
soon as I can make them available, copies of the briefs and of the com-
plaints so that they will be incorporated by reference,

In this connection, Senator, if I might have a day or so, I did not
bring them with me. But I will put them in the mail tomorrow morn-
ing ;md they shall certainly be here by Friday if they come by express
mail.

Senator Burnick. I cannot guarantee how long the record will be
open because we want to proceed with this nomination. I would think
if you have them you should have them here by tomorrow.

Mr. MarTIN-Trigox . I will do my best.

[The material referred to was subsequently received by the
committee. ]

Mr. MarriN-Trigona. I think, to summarize the state and status of
this legal action, at no time was any decision on the merits ever handed
down. The cireuit court of appeals which considered the issues resolved
them on a threshold question of standing and on the preliminary issue
of whether in fact, the unlawful action of a State official could involve
sufficient grounds to give rise to a Federal question of jurisdiction.

The defendants in the proceeding at no time deny the allegations,
nor did they at any time contest the fact that the allegations, if true,
would establish improper conduct. Therefore, T think one can begin
to see that there is at Esast a real basis to examine and look into the
work product and the official records of the special commission to
determine just what--wherein lies, as it were, the factual foundation.

The third and final area of interest and inquiry which I would
like to urge upon the committee involves the facts and circumstances
relating to what I suppose can be characterized as the Keane situation,
the Thomas Keane situation.

In this connection I would point out that much of the material
related thereto is circumstantial in nature, and I am not necessarily
taking a position upon it. But I think it is very fair to state that given
the gravity and seriousness of the appointment under consideration
and the need to have integrity on the Court, that every possible question
and every lead should be investigated to the fullest extent, even if it
is to the point of a dead end.

Mr. Keane was mentioned in passing yesterday. I think it is appro-
priate that he be identified with somewhat greater precision simply
because he is not a national figure, although perhaps he is a relatively
notorious local figure. Mr. Keane is the major figure in Chicago politics
of four decades, He was a State senator and then for 30 vears an alder-
man. Over a number of years, spanning at least a decade and possibly
longer, he was repeatedly charged by the press with profiting from

public office by allowing his associates to profit and by profiting him-
self.



160

It is o matter of record, I believe, that he was ultimately indicted by
a grand jury and convicted by a Federal petit jury, and in all fairness,
certiorari was pending on this decision, although it was confirmed
by the U.S. Court of Appeals for the Seventh Circuit.

With this background and with some greater detail of information
as to Mr. Keane’s role and the very great extent of his power and
influence in Chicago politics, I think it is important then to proceed
to reflect on certain facts and circumstances, most of which are un-
controverted at this time. (A) Shortly after resuming the private
practice of law, Mr. Stevens immediately was contacted by the Keane
firm as cocounsel on one case and subsequently thereto on a second
case,

Therefore, as early as the 1950°s, the beginning of the 1950°s, he
presumably was relatively well acquainted with Tom Keane from
personal knowledge, information, and experience.

Seecond, it is my understanding that Mr. Keane also had as one of
his attorneys Jerome Torshen and the attorney-client relationship
existed prior to Mr. Torshen’s appeintment as assistant counsel to the
special commission.

Thereafter, of course, in 1969 both Mr. Torshen who had an attorney-
client relationship with Mr. Keane, and Mr. Stevens who was a long-
time acquaintance and former cocounsel with Mr. Keene, were ap-
pointed to supervise the investigation of the charges of impropriety.
I think in this connection, Senator, it is well to point out one significant
factor.

The special commission was composed of very eminent practicing
attorneys in the State. Nevertheless, to the same extent that a Congress-
man or Senator will rely on his staff for digging and information in an
investigation, the commissioners themselves relied very heavily on the
staff, and with particular regard to relying on the investigatory efforts
of the counsel and cocounse% who were supervising the discovery and
who as lawyers were In a special position to understand just how to put
together a good thorough mnvestigntioun.

have spoken with members of the news medin who covered the
reports and proceedings of the special commission thoroughly, who
were very friendly with Mr. Stevens and Mr. Torshen. At no time
were any of the news media ever aware that Mr. Stevens was acquainted
with Mr. Keane or that Mr. Torshen was an attorney for Mr. Keane.
They have indicated to me that had they been aware of these facts
it would have placed a disturbing light on (@) the work product of
the commission, and (3) the allegations which were cirenlating even
then that some sort of coverup, and that is not my own word, but it is
a word that was given yesterday, that some sort of coverup had been
effectuated.

I think there is at least there o matter of concern simply because
there is a possible appearance of impropriety. Now here you have both
the chief counsel and the assistant counsel having a relatively signif-
icant relationship with a figure who is a senior democratic leader,
perhaps the second most influential man in the city of Chicago, and
who has been involved repeatedly in accusations of profiting from
public office, particularly when the commission is being charged with
Investigating whether judges have profited from public office.

I believe that had the relationship between Keane and Torshen and
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Keane and Stevens been made aware, this would have placed an en-
tirely different light on the proceedings and might have indeed occa-
sioned a new speclal commission,

Several weeks after the report of the special commission was filed,
Mr. Torshen, as attorney for Mr. Keane, lodged in Federal court a
major antitrust action. It would appear from the extent of the plead-
ings necessary to prepare such a complex piece of litigation, that he
had been working on this litigation at the time of the special com-
mission and prior thereto.

In summary, I feel there is o very serious question presented as to
whether or not the appearance of impropriety would have been
charged or made known to the public had the public or members of
the press been aware that the counsel and chief counsel sitting as it
were at the very epicenter of commission activities and in a position
to direct the scope and extent of the inquiry and to influence the nature
of the investigation had been associated on a relatively intimate basis
with Mr. Keane.

In this connection, I believe it is worthwhile to jump ahead, as it
were, to the case of [nited States v. Keane in the seventh circuit.
Despite the fact that Mr. Stevens had been a judge for 5 years, und
the cocounsel relationship with Mr. Keane went back possibly as long
as 20 or more years, he disqualified himself from hearing the petition
for relearing in bank.

Nevertheless, on February 7, he did enter an order allowing Mr.
Keane to file o somewhat larger brief. The attorney who was the
moving party on behalf of Mr. Keane in that order was Mr. Torshen.
I find 1t difficult to reconcile and balance the recusal in the Keane case
with the nonrecusal in the case of Cousins v. Wigota becaunse Mr.
Wigota was Mr. Keane's lawyer.

The majority opinion in Cousins v. Wigote details the facts
relatively extensively that most of the actions that were alleged to
have been unlawful, and which were found in part to have been un-
lawful by the court of appeals majority, occurred in Mr. Keane’s office.

Mr. Stevens also apparently dissented in a case involving Mr. Bar-
rett who was the county clerk and who had been found guilty, T be-
lieve, by a Federal jury of having solicited and accepted bribes in
connection with the performance of his official duties.

When I try to place into a consistent pattern the longstanding
knowledge of the nominee with his recusal in one case and his non-
recusal and indeed dissent in two other cases, T am left with a puzzle,
a question. Perhaps it is no more than that, but T think it would be
entirely appropriate to say that it raises legitimate questions which,
In my view, have not been completely and adequately answered by
the nominee and which deserve further examination by the committee.

As the Senator may possibly be aware, the time the affidavit was
filed with the committee, the affidavit and only the affidavit was avail-
able to me as a source of information regarding the nominee. There-
after, conducting an independent investigation, the link, if you will,
between Mr. Keane and the nominee, Mr. Stevens, was first developed
and disclosed. After T came to Washington at the behest and telegram
of the committee and presented my statement to the committee on Mon-
day, I was advised of additional information which again I feel is
probative to the committee. Tt provides. T think, a further possible in-
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dication of very close and continuing connections between the con-
victed political figure, Mr. Keane, and Stevens’ law firm,

And I refer now specifically to material involving a story which
appeared in yesterday’s -Chicago Daily News on page 4, and I will
read from 1t just very briefly.

Senator Burbick. Well, read it briefly because we are running out
of time.

Mr. Marmin-Tricowa. It says—

Edward I. Rothschild and six others, plus a number of secret investors, bought
the city-owned 148-acre Gage farm tract in west suburban North Riverside after
a sale at the bargain price of $2.1 million was approved by the city council at
the instigation of Thomas Keane. Rothschild and the other buyers, including at
least three close business associates of Keane, made substantial profits from
resale and leasing of various parts of the land.

In this eonnection I think it is fair to clarify the record on at least
one point. The nominee denied that Mr. Keane had been a financial
participant in the Gage farm purchase and that is correct. I do not
believe it was ever claimed that he had been a participant in the Gage
farm purchase. As a public official, he would have been prohibited by
State law from buying property which was being sold by the city.

Thus it appears and the evidence suggests that there was a close rela-
tionship between Mr. Keane’s associate and Mr. Keane’s law firm going
back many years, specifically to 1954, at least. At the time Mr. Stevens
was an active senior partner in the firm. Quite frankly, speaking as a
lawyer, I think it could reasonably be expected that Mr. Stevens had
knowledge of the extent and the nature both of the client that Mr.
Rothschild claimed to represent, and also of the relatively large finan-
cial investment which was being made.

Therefore, at the time of serving on the special commission, there
is, I feel, furnished a motive for Mr. Stevens to have been particularly
sensitive to any line of inquiry which would have led to the doorstep of
a sitting democratic Tllinois Supreme Court justice.

I think there was some gquestion raised yesterday as to whether the
nominee had ever engaged in the use of a blind trust. I think it is very
important to distinguish a blind trust, which is typically one used by
a public official to have his assets in the hands of an investor who does
not tell him what he has so he will not know and will not have a con-
flict, from a land trust.

Now the nominee was not asked and did not specify whether he had
ever heen the beneficiary of a land trust, A land trust is a relatively
unique Illinois legal doctrine or institution which has many useful
features entirely apart from the secrecy of the interest of the per-
sons involved.

Senator Burpick. Just o minute. Do you have any evidence that he
had a land trust? T have given you a lot of latitude. Do you know
anything about a land trust ¢ Tell us.

Mr. Martin-Tricon a. Senator, my point was——

Senator Buroick. I am trving to be fair with you, but I want some
evidence pretty soon. Do you know anything about a land trust?

Mr. MarTin-Trigona, T am trying to point out that the committee
itzel{ guestioned Mr.

Senator Burbick. You are supnosed to give us evidence. Now 1
want evidence from now on. Do vou have anv evidence ?
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Mr. MarTIN-TrIGoNA. The evidence, Senator, does not relate to the
fact of whether Mr. Stevens was or was not a participant in the Gage
farm transaction, That, T think, could best be determined by a refer-
ence to the documents. The relevance of what T am pointing out to
the Senator is that it creates a motive, an apparent conflict of interest,
vis-a-vis this service on the special commission.

I am not accusing Mr. Stevens of having had a land trust interest
in the Gage farm. Nevertheless, T find it difficult to believe that the
senior partner invested what I have been told as $120,000 in this
venture, and that Mr. Stevens was entirely ignorant of this fact. I think
there is a rather fair basis to conclude that there is a question of
impropriety raised when the firm and a senior partner in the firm
had a close relationship with the same democratic politician who also
was retaining Mr. Torshen as counsel.

I believe that Mr. Stevens is a very bright and aware, and percep-
tive lawyer. I indicated that he had a quick mind and he quickly
grasps significance, and 1 find on this point it difficult to assume that
he was not aware of these things at the time that he performed the
services for the special commission. And therefore I think there is a
basis for a motive which I feel the committee should investigate.

I do not think it is appropriate to impose upon a witness to the
committee the burden of producing a smoking gun. I think it is
appropriate to impose upon a witness to the committee the burden of
coming forward with circumstances which would be of interest to
the committee.

In closing, I would like to thank the committee for the opportunity
to come before the committee and to relate what I think are serious
questions raised on the record concerning the facts and circumstances
which gave rise to possible impropriety. I understand that efforts
have been made to attack my own character and veracity to possibly
Senators and Senators’ staffs.

From my point of view, I sincerely regret that these things have
been done on behalf of Judge Stevens. Indeed, I think it would be
inappropriate for me to address such innuendoes in 1y own testimony
before the record, but T am happy to address and explain any incident
in my own background which any Senator feels casts any doubt on
my own character and veracity,

With that, T think, Senator Burdick, T would turn the matter over
to the committee and given the information which has now been pro-
duced in open record. the committee may deal with it and act with it as
it sees fit.

I think there is certainly a basis for at least a staff member of the
committee to preliminarily examine the documents to determine just
what the special commissien records say. We all know from our own
experience that in past years very severe charges were made against
high public officials. Initially these were called crank charges or un-
substantiated charges and later when the documents trickled into the
public record, the most stunning consequences arose as a result.

And T think therefore it is important that this committee proceed
with an abundance of caution and, if necessary, with an excess of thor-
oughness rather than a lack of excess.

Thank you very much, Senator, and if there are any questions, I
would be most pleased to address myself to them.
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Senator Burbick. The purpose of the hearings is to get evidence
and not to get impressions or argument. The purpose of the hearing
is to get evidence. That is what we are trying to get on the qualifica-
tions of Mr. Stevens. Now you have started your testimony by read-
ing your affidavit, which you have read in full, which I have before me,

As 1 look through this affidavit, I find it replete with—I will quote
some of it. “This led to a series of discussions with Mr. Torshen.”
Then again, “Mr. Torshen and I discussed the work.” Again, “Mr.
Torshen assured me.” “Mr. Torshen assured me,” again. And again,
“Mr. Torshen assured me.” Agam, “Mr. Torshen mentioned.” Again
“Mr. Torshen had strong indications, gave strong indications.” Again,
“during the scope of our conversation, Mr. Torshen repeatedly re-
ferred to,” :

Now, that is your affidavit. I do not find one piece of direct evidence
in that affidavit. Do you have any ?

Mr, MarTin-Tricona. Senator, I believe the affidavit speaks for
itself. It is evidence that this question is raised.

Senator Burpick. Just a minute. I have given you lots of latitude.
Do you have any evidence of what you say Mr. r}"orshen told you of
your own knowledge?

Mr. MarTiN-Tricona. How would it be possible ?

Senator Burpick. I am just asking, do you have any?

Mr. MarTIN-Trrcona. Yes, I think the evidence is my testimony.

Senator Buroick. What is that ?

Mr. MartTiN-Tricona. Senator, I believe the evidence as presented
in a court of law in an administrative proceeding or a committee
hearing is testimony. I have been sworn and I have testified as to these
facts and circumstances.

Senator Burpick. According to the affidavit, you rely entirely on
what Mr. Torshen told you. Could you point out something in your
affidavit that comes from your own knowledge? I want to know what
it 1s.

Mr. MarTInN-Trrgona, Senator, I believe the testimony itself is evi-
dence and T would refer you respectively, sir, to the best evidence
whieh is the documents themselves. I think the affidavit is fairly clear
as was my testimony. I have never been permitted to view the orig-
inal evidence for the best evidence.

Senator Burpick. Take your own affidavit right now and point out
the line and page where you have direct evidence, will you?

Mr. MarTIin-Trigowa. Senator, I believe the affidavit was read into
the record. The testimony, as such, is evidence.

Senator Burpick. At this stage, I am going to read to you an affi-
davit by Mr. Torshen.

AFFIDAVIT OF JEROME H, ToORSHEN
STATE oF ILLINOIS
County of Cook s8s:

Jerome H. Torshen, being duly sworn upon coath, deposes and says that he is
an attorney at law having been admitted to practice before the Supreme Court
of the State of Illinois iz 1955 and that he has been subsequently admitted to
practice before the bars of the Supreme Court of the United States, the Courts
of Appeal for the Seventh, Eighth, Ninth and District of Columbia Circuits and
before the United States District Court for the Northern District of Illinois, that
he resides at 442 West Wellington Avenue, Chicago. Illinois, and maintains his
office at 11 South LeSalle Street, Chicago, Illinois.
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Affiaut was privileged to serve as assistant counsel to Judge John Paul Stevens
on the staff of the Special Commission of the Illinois Supreme Court (*the Com-
mission”). As a result of the report of the Commission, two Justices of the Il-
linois Supreme Court resigned. Snbsequently, in an unrelated matter, affiant's law
firm, for a time, represented one Anthony R. Martin-Trigona in connection with
Mr. Martin-Trigona’s application for admission to practice law in the State of
Iliinois. Affiant’s law firm withdrew from that representation prior to the hearings
resultiug in denial by the Illiuois Supreme Court of the said upplication.

Affiant has been advised that Mr. Martin-Trigona has submitted a document
which, in effect, charges that affiant advised Mr. Martin-Trigona that the Com-
mission had obtained evidence sufficient to cause the resignation of two Justices
in addition to those who had resigned, but that this evidence was, in some
manner, suppressed. Apparently, it is charged that Judge Steven was invelved.

These charges are false, malicious and scurrilous. No such statements were
ever made by affiant to Mr, Martin-Trigona. Moreover, no material was obtained
by the staff of the Commission which indicated any impropriety, much less illegal
conduct, on the part of any members of the Illinois Supreme Court other than
those two Justices who resigned.

Affiant has known Judge Stevens for almost twenty years as a lawyer, as a
colleague on the staff of the Commission and as a judge. He is a snperb legal
craftsman, a gentleman of impeccalle character and deep sensitivity, and a man
of the utmost integrity. His fitness for judicial office is, if anything, exemplified
by the performance of his function as counsel to the Commission.

JeroME H, TORSHEN.

Subcribed and sworn to before me this 5th day of December, 1975.

MAERTA A, CABEL,
Notary Public,

Senator Burbick. Now, your affidavit relies entirely upon your con-
versation with Mr. Torshen, and I ask you again, do you have any
independent evidence, other than the conversation you had with Mr.
Torshen?

Mr. MarTin-Tricona. Based on my conversations with Mr. Tor-
shen, and T believe in the truth of what he told me, T believe that the
independent evidence which could be produced to support the allega-
tions would be the original files, work product, the documents of
the special commission. T think they can resolve with finality and
impartiality any conflict between the affidavits.

Very briefly, Senator, much of what Mr. Torshen’s affidavit relates
to—consists of conclusions. Second, I am taken totally by surprise that
he knew Judge Stevens for as long ago as 20 years because I was ad-
vised by someone, by a member of the press, that Mr. Torshen had
told them that he did not know Judge Stevens very well at the time
that he was appointed assistant counsel.

Quite frankly, Senator, the more T hear about this case and the
more that is denied concerning my allegations, the more I feel very
possibly questions are raised which very seriously ought to be con-
sidered by the committea,

Senator Burpick. I asked you for an answer, if you had any in-
dependent evidence. The answer is “No*?

Mr. Marmix-Tricoxa. Yes. The work products of the special com-
mission, that is the best evidence. It will ultimately resolve with im-
partiality

Senator Burpick. But you do not have it?

Mr. Marrin-TrigoNa, It is not in my possession, but T have tried
to secure it,

_Senator Burbick, Do you have any direet evidence of any connec-
tion or wrongdoing on the part of Mr, Stevens in regard to the Keane
matter, any direct evidence?
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Mr. MarTin-TricoNs. Keane matter? What are you specifically
referring to?

Senator Burpick. You spent considerable time talking about some
connection with Mr, Keane.

Mr. Martin-Tricoxa. I think what we were talking about, sir, in
connection with Mr. Keane was acts of impropriety or appearance of
imgropriety. I believe that failing in conceal—concealing from the
public a previous cocounsel relationship with a common political
source, such as the chief counsel, could reasonably be construed by an
impartial person as the appearance of impropriety.

I believe furthermore 1f Mr. Stevens was aware that a senior part-
ner was an investor in land deals with persons who had been identified
as associates of Mr. Keane, that again questions are raised.

I would like to again remind the Senator I think I have been fairly
careful at all times with respect to my allegations regarding Mr.
Stevens because of the fact that ultimately I believe that the commit-
tee has to make its own independent investigation, I lack subpena
power, sir, T lack the physical resources to do the kind of investigation
I think would be warranted under the circumstances.

The committee does have subpena power and it does have the re-
sources in terms of people power to go into these matters a little
bit more thoroughly.

Senator Burpick. Exhibit D, filed with your affidavit, in the case
you took before the seventh circuit, says:

In this connection it is well to reiterate that Judge Stevens of this court was
named as a defendant in this action solely because of his connection with the
Special Commission and his knowledge of the Special Commission’s files and
work product. At no time did the plaintifi ever suggest that Judge Stevens had
committed any aets of impropriety in connection with the Klingbiel-Solfisburg
epigode.

Mr, MarTIN-TrIGONA. Senator, if T might respond to that. Of course
I would like the record to reflect my reading of that. At the time that
was filed in the court of appeals, I was not aware that Mr. Stevens
had been involved in a cocounsel relationship with Mr. Keane. I
learned that last week for the first time.

At the time that that brief at the court of appeals was filed, I was
not aware that Mr. Stevens’ senior partner had been a land investor
with a number of persons who were identified as close associates of
Mr. Keane. Had I had this information in my possession at that time,
I might have come to different conclusions.

Nevertheless, specifically with respect to Justices Klinghiel and
Solfisburg, no one, including myself, has ever said that he was in-
volved in any impropriety with Klingbiel and Solfisburg himself.
The affidavit, T think, is relatively clear that the coverup related to
judges who have not yet even been named in the public record.

Therefore, I think that with that clarification my testimony stands
uncontradicted on that point.

Senator Burpick. Your testimony stands on mno evidence what-
soever, That is all it stands on right now.

At this time, without objection, I ask that the affidavit of Frank
Greenberg, and the affidavit of Henry L. Pitts, who were cochairmen
of the commission, together with the affidavit of Joseph Torshen,
which I read into the record. be made a part of the record at this
point.
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[The material referred to follows:]

AFFiDAvVIT oF HENRY L. PI1TTB
STATE oF ILLINOI&
County of Cook, ss:

I, Henry L. Pitts, being first duly sworn, state as follows :

I am advised that there has been a charge that John Paul Stevens and Jerome
Torshen, as Chief Counsel and Associate Counsel, respectively, to the Special
Commission which investigated charges relating to the integrity of the judgment
entered by the Supreme Court of Illinois in Pecoplc, cte. v, Isaacs, No. 39797,
suppressed evidence relating to misconduct of judges of said Court.

As President-Elect of the Illinois State Bar Association, I was appointed by
order of the Supreme Court of Illinois on June 17, 1969, together with Mr. Frank
Greenberg, the President-Elect of the Chicago Bar Association, to select three
other members of the Illinois Bar to serve as a five-man Special Commission to
investigate the circumstances relating to the Court's decision in People v. Isaacs,
No. 39797, Messrs. Stevens and Torshen were selected by the Special Commission
to assist in the making of the investigation. From the inception, the Special
Commission made it clear that its counsel were auswerable solely to the Special
Commission in ascertaining all of the relevant facts regarding all of the judges
of the Supreme Court of Illinois. In carrying out that searching investigation
for the Special Commission. Megsrs, Stevens and Torshen worked closely with
the members of the Special Commission. As organizers of the Special Commission,
Messrs, Greenberg and I were familiar with all of the oral and documentary
evidence adduced during the investigation. I personally read every deposition
taken by memhers of the Special Comrnission’s legal staff and reviewed docu-
ments obtained during the course of the investigation. All leads developed by the
legal staff were reviewed by Mr. Greenberg and me and the other members of
the Special Commission.

Based upon the foregoing, I can state without any reservations whatever that
no evidence regarding the conduct of any judge of the Supreme Court of Illinois
was suppressed by Messrs, Stevens and Torshen. The Special Commission and all
of the staff recruited by it served without pay; the younger lawyers recruited
by the Special Commission to assist Messrs. Stevens and Torshen were acting
solely out of a desire to serve the pubiic and were, therefore, in a uniquely inde-
pendent position., Under these circumstances, it is inconceivable that any evidence
could have been suppressed.

‘Throughout the investigation and the interrogation of the witnesses, including
judges of the Supreme Court itself, Mr. Stevens pursued the truth fearlessly
and in a thoroughly professional manner. Mr. Stevens' performance in the public
interest as the ‘Special Commission’s ecounsel was exemplary in all respects.

In more than thirty-six years of private practice and work in the organized
bar at the national and state levels, I have not observed an individual more
superbly qualified than Judge Stevens to serve on the Supreme Court of the
United States, as evidenced by an unsolicited letter which I wrote to Senator
Charles H. Percy on April 16, 1970, a copy of which is attached hereto. I have
complete confidence that Judge Stevens has all of the gualities of mind and
heart necessary to make a great Justice,

Hexey L. PITTS.

Subscribed and sworn to before me this 5th day of December, 1975.

NaNcy R. KraNzow,
Notary Public.

APRIL 16, 1970.

[Attached]

Hon. CHaRLES H. PEROY,
Senate Office Building,
Washington, D.C,

DEAR SENATOR: Upon my return to the city, I noted last week's news item
concerning your submission of John Paul Stevens' name for the Court of Appeals
in our cirenit. I want to congratulate you for this aetion, for you know how
highly I regard Mr. Stevens.

I am writing this for the purpose of describing in more detail the basis for
my opinion. I bave had a unique opportunity to observe Mr. Stevens closely and
to evaluate his personal and professional attitudes and ability under the most
trying circumstances. I am referring te his serving as Chief Counsel to the
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Special Commission appointed by the Illinois Supreme Court last June to investi-
gate the integrity of that Court’s decision in the Isaacs case. When Frank
Greenberg and I were given this assignment by the Supreme Court, we had
to select the other three members of the Commission, as well as an investigative
staff, all of whom served without compensation. Mr. Stevens responded to our
request that he act as Chief Counsel without any hesitation, knowing full well
that this meant six weeks of the most intensive and difficult work—and on a
matter that had chvious implications for a practicing attorney. Mr., Stevens’
organization of the investigation, the handling of the preparation for the public
hearings, the interrogation of witnesses and directing the legal research, was
one of the most impressive professional performances I have had the pleasure
of observing. And it was done with a volunteer staff of younger lawyers and
accountants in an incredibly short time in a case which had drawn intense publie
attentlon.

To addition to the highest of professional competence, integrity and courage,
Mr, Stevens has the other qualities so necessary in a judge. He is a compassion-
ate and sensitive man devoid of any trace of arrogance sometimes found in
those as intellectually gifted as he.

'No one has solicited this letter. Mr. Stevens does not know I am writing it.
Finally, permit me to say, Senator, that your sponsorship of « lawyer like John
Paul Stevens for the federa! bench is the complete and eloguent angswer to some
of those who have recenfly been so critical. We lawyers have a special respon-
sibility in this area and I'm confideut that the bar is heartened by your action.

'Bincerely,
HEnNRY L. PI1TT8.

AFFIDAVIT OF FRANK GREENBERG

I, Frank Greenberg, being first duly sworn upon oath depose and say as
follows:

1. T am a lawyer and the senior member of the law firm of Greenberg Keele
Lupn & Aronberg, with offices at Suite 4500, One IBM Plaza, Chicago, Illinois
60611, I reside at 320 West Oakdale Avenue, Chicago, Illinois 60657. I am 65
years of age. I was admitted to the bar of the State of Illinois in 1932 and
have practiced law in Chicago since that date. I am a past pregident (1969-70)
of The Chicago Bar Association.

2. In June, 1969, the Illinois Supreme Court, faced with charges of alleged
improprieties on the part of then Chief Justice of the Court Roy J. Solfisburg,
aud au Associate Justice, Ray I. Kliugbiel, appointed aud ad hoc commission
(hereinafter the “Commission”) of five lawyers to investigate these charges.
The investigation by the Commission and its report to the Illinois Supreme Court
led to the resignation in August, 1969 of Justices Solfisburg and Klingbiel.

3. I was named by my colleagues on the Commission and served as Chairman
of the Commission, Promptly upon its organization the Commission selected
John Paul Stevens, a member of the Chicago har (now a justice of the Court of
Appeals for the Seventh Circuit), to serve as its counsel. With the consent and
approval of the Commission, Mr. Stevens called to his assistance, to serve as
assistant counsel, Jerome H. Torshen of Chicago, Illinois aud several other
younger members of the Chicago bar to serve as associate counsel, Mr. Stevens
acted as counsel to the Commission under the Commission’s direction and under
my direction as Chairman of the Commission and he performed his duties with
exemplary skill, integrity and professionalism. I commend his service in the
highest possible terms,

4, The oecasion of this affidavit is that I am informed that one Anthony
Martin-Trigona has made a charge, the substance of which I understand to be
that Mr. Stevens and his associate counsel, Jerome H. Torshen, diseovered during
the course of the Commission’s investigation, and suppressed, evidence which, if
disclosed, would have led to the resignation of two other Justices of the Illinois
Supreme Court. I believe this charge to be wholly false and I regard Mr, Anthony
Martin-Trigona as a particularly unreliable gossip-monger.

Both Mr. Stevens and Mr. Torshen were in constant commuutcation with me
duriug the entire course of the Commission’s investigation and I am completely
confident that I was privy to all of the information which they or other members
of the Commission staff may have had with respect to alleged misconduct of or
improperties on the part of any member of the Illinols Supreme Court. Had Mr.
Stevens or Mr. Torshen been in possession of evidence tending to implicate any
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other members of the Illinols Supreme Court in the matters which were the
subject of the Commission’s investigation I am certain that I would have known
about it.

5. Neitber I nor, to my knowledge, any other member of the Commission
or any member of its staff suppressed any evidence germane to the subject
matter of the investigation, whether such evidence involved Justices Solfisburg
and Klingbiel or any other Justices of the Illinois Supreme Court. I am com-
pletely confident that the eharge made by Anthony Martin-Trigona is completely
without foundation and that neither Mr, Stevens nor Mr. Torshen possessed or
suppressed any evidence that, if disclosed, would have resulted in the resig-
nation of any Justice of the Illinois Supreme Court other than the two Justices
whose conduct was the subject matter of the investigation.

6. All of the evidence gathered by the Commission, both in the form of
documentary evidence and testimonial evidence, was deposited with the Clerk
of the Illinois Supreme Court immediately after the filing -of the Commission’s
report and so far as I know that material is still in the possegzion of the Clerk
and is open to inspection, To the best of my recellection the material deposited
with the Clerk included not only the transcripts of the testimony taken at the
open hearings conducted by the Commission but also included the depositions
taken by Mr. Stevens or other members of the Commission staff in the pre-
liminary phases of the investigation, and in preparation for the open hearings.

7. I wish to report that I know Mr. (now Justice) Stevens and Mr. Torshen
Lo be honorable men of great probity and integrity and I entertain no suspicion
that they could have been possessed of any relevant evidence which they did
not discloge to me as Chairman of the Commission. And I further repeat that I
know of no evidence that, however directly or remotely connected with the
work of the Commission, would have implicated any other Justice of the Illinois
Supreme Court iu any improprieties that would have supported any charges
against them or would have called for their resignation.

Dated at Chicago, Ill. this 5th day of December, 1975.

FRANK GREENBERG.

Subscribed and sworn to before me, a Notary Puhlic in and for the County of
Cook, State of Illinois this 5th day of December, 1975.

CATHERINE DELMEY,
Notary Public.

Senator Burpick. Well, T might as well ask you one small question
here while we are waiting. You state for the record, “I served as a
temporary employee of the U.S, Senate in 1966 when I was on the
stafl of the U.S. Senator Paul H. Douglas.”

I do not know whether that leaves me with the impression that you
had a responsible position there, What kind of a job did you have?

Mr. Marrix-Tricoxa. Well, T was one of the junior assistants in the
office. I had just graduated from college and T was told to come here
and be an intern in the office and do what T was told.

Senator Burnick. You were a summer intern ?

Mr. Martix-Trieowa. Well, at the time, Senator, there was a pos-
sthility—T had not decided where I would go to law school—but there
was a possibility I might be kept on the staff if T came to Jaw school
in the District. T ultimately was accepted by two laws schools in Ili-
nois and did not stay on the staff.

Senator Burnick. I understand you received $152 for your work as
an 1ntern.

Mr. Marrix-Tricoxa. That js right. T might point out in that con-
nection that I resisted accepting any payment whatsoever, but T was
told that it was necessary for me to be on the payroll, so T did accept
an honorarium of shatever the amount was, of $152. It was a most
pleasant and pleasing episode in my life to have the opportunity to
work here in the Senate, to observe how it operated firsthand.,
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Senator Burpick. I offer for the record at this time the report of the
case of In re Anthony R. Martin-Trigona, Petitioner, issued on the
25th day of September, 1973, 302 Northeastern Second 68.

[ The material referred to follows:]

55 ILL. 20 301—IN RE ANTHONY R. MARTIN-TRIGONA, PETITIONEE, No. MR 1297,
SUPREME CoUvnT oF ILLINOIS, SEPTEMEER 26, 1973

Petitioner applied for admission to the practice of law after committee on
character and fitness had been unable to certify that he had the requisite good
moral character and general fitness to practice law. The Supreme Court held
that mischaracterization of nature of pending action listed in application for
andmission to the practice of law and the making of untrue, scurrilous and de-
famatory charges against members of district committee on character and fitness
warrant denial of application.

Application denied

I. Attorney end Client—4

State possesses authority to inquire into private and professional gqualifications
of applicant for admission to the practice of law. Supreme Court Rules, rule
708(d), S.H.A. ¢b. 1104, § 708(d).

2. Attorney and Client—7

Where applicant for admission to the practice of law refuses to cooperate in
investigation of his character and fitness to practice by failing to answer con-
stitutionally permissible ¢uestions or where evidence adduced demonstrates
other appropriate bases, state may deny admission. Supreme Court Rules, rule
T08(d), 8.H.A. ch. 1104, § T08(d).

3, Attorney and Client—4

Mischaracterization of nature of pending action listed in amended application
for admission to the practice of law and the making of untrue, scurrilous and
defamatory charges against members of district committee on character and fit-
nesg warrant denial of application. Supreme Court Rules, rules 7T08(b, d), S.H.A.
ch. 1104, § 708(b, d) ; U.8.C.A. Const, Amend. 1,

4. Attorney and Client—5

Applicant for admission to the practice of law has duty to see to it that
matters contained in application are accurately described and, where a gross
mischaracterization appears, committee on character and fitness is justified in
refuzing to certify applicant unless reasonable explanation is proffered.

5. Attorney and Client—}
Giving of improper oaths by applicant for admission to the practice of law

subjects declarant’s integrity and veracity to question. Supreme Court Ruleg, rule
708(d), S.H.A. ch. 1104, § T08(d).

6. Attorney and Olieni—7
Correspondence sent by applicant for admission to the practice of law to mein-

bers of committee on character and fithess can be considered in determining ap-
plicant’s fitness to practice law. U.8.C.A. Const. Amend. 1,

7. Attorney and Client—7

Letter which applicant for admission to the practice of law has sent to an
attorney and which containg invective directed against the attorney can be con-
sidered by committee on character and fitness, after both applicant and com-
mittee’s counsel have rested their cases, in rebuttal to applicant’s presentation.
8. Attorney and Client—)

Activities of applicant for admission to the practice of law warrant denial of
application when those activities, if they had been performed by an attorney,
would have warranted disciplinary action.

9. Constitutional Law—287

Heal:ing before district committee on character and fithess to deterinine fitness
of applicant for admission to the practice of law did not deny applicant procedural
due process on theory that committee counsel improperly functioned in dual role
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of investigator and prosecutor, that committes was not in position to render de-
cision adverse to applicant because of his accusations directed at committee
members and that entire committee may have been prejudicially affected because
tour of its members had voluntarily disquralified themselves after substantive
rulings had been made.

John F. Banzhaf, ITT, Washington, D.C., for petitioner.

Robert 1'. Cuunmins, Chicago, for respondent,

Per Curiam :

Petitioner, Anthony R. Martin-T'rigona, applies to this court for admission to
the practice of law in this State after the Committee on Character and Fitness for
the First Judicial District was unable to certify that he had the requisite good
moral character and general fitness to practice law. 50 Til.2d R. 708(a4}.

I'etitioner passed the Ilinois bar examination in March, 1970, and submitted
his application with the necessary affidavits to the Committee on Character and
Fitness for the Fourth Judicial District. That committee conducted an extensive
investigation of petitioner and held four hearings, Petitioner subsequently songht
disqualification of the committee, and we ordered the matter referred to the
Committee on Character and Fitnegs for the First Judicial District and further
directed that committee to employ counsel to assist in the discharge of its duties.

Following an extensive period of correspondence between counsel for the
cominittee and ifts members and petitioner and his counsel. during which time
petitioner’s counsel withdrew and new counsel was retained by him, that com-
mittee advised the petitioner of four matters that bore adversely to his applica-
tion, Firet, his refusal to nndergo a current psychiatric examination ; second, his
mislending charaecterization on his application of pending litigation in which
ite was involved ; third, his communications with the coinmittee and its connsel ;
fourth, the volume, nature and content of the litigation set out in his application,
A hearing was held at which petitioner was represented by counsel, The commit-
tee, after receiving evidence, including various affidavits in support of petitioner’s
admission, was unable to certify him as qualified to practice law. In his brief,
petitioner presents three issues: first, the record does not support the committee’s
findings ; second, he was denied procedural due process ; third, any further delay
in his admisgion to practice would be unconscionable.

[1. 2] As the United States Supreme Court has said, “A State can require high
standards of qualification, such as good moral eharacter or proficiency in its law,
before it admits an applicant to the bar, but any gualification must have o ra-
tional connection with the applicant’s fitness or capacity to practice law.”
(Sc¢hware v, Board of Bar Examiners of New Mexico, 353 U.8. 232, 239, 77 S.Ct.
732, 756, 1 L. Ed.2d 790, 801-802; Law Students Civil Rights Research Couneil v.
Wadinond, 401 U.8. 154, 91 S.Ct. 720, 27 L.Ed.2d 749.) 1t follows that the State
possesses the authority to inquire into an applicant’s private and professional
qualifications in making this determination, In Konigsherg v, State Bar of Cali-
tfornia, 366 1.8, 36, 81 S.Ct, 997, 6 L.Ed.2d 105, the court described 2 sereening
process for applicants who sought admission to the California bar. This pro-
cedure is comparable to that existing in this State which initially places the
burden of establishing good moral character and fitness to practice upon the ap-
plicant, Properly constituted committees have the power to investigate, question
and determine fitness. (In re Latimer, 11 I, 2d. 327, 143 N.1.2d 20, cert. denied,
3556 U.S, 82, T8 8.Ct. 153, 2 L.Ed.2d 111. Where an applicant refuses to cooperate
in guch investigation by failing to answer constitutionally permissible questions
or where the evidence adduced demonstrates other approprinte bases, a State
may deny admission.

In the case at bar the First District committee requested that petitioner under-
oo 8 psychiatric examination by a specialist who would be mntually acceptable
to the parties, This request occurred after the Fourth District committee had ob-
tained information in petitioner's Selective Service file which indicated that
petitioner had been purportediy found unfit for military service hecause of a ‘“‘mod-
erately-severe character defect manifested by well documented ideation with a
paranoid flavor and a grandiose character.” His rejection had occurred subse-
quent to filing his initial application for admission. This information was revealed
after the chairman of the Fourth District comrmittee had written the State Di-
rector of Selective Service on March 12, 1971, seeking access to petitioner’s file.
Several days later the State Director. pursuant to the appropriate regulation
then in effect (32 C.F.R. sec. 1606.32(4) }, authorized that an appropriate com-
mittee representative would be permitted to “review” this material at State
Selective Service headquarters.

63-774—73 14
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At the hearing before the First District committee, petitioner objected to the
introduction of thiy Selective Hervice material. The committee overriled the
objection and accepted the documents, Petitioner then submitted affidavits from
Lix personal psychologist to the effect that any emotional problems he had pre-
viously experienced were due to factors that had since been reconeiled. Petitioner
further challenged the power of the committee to recommend a psychiatric
extination,

Petitioner does not now contest the validity of the aforementioned TFederal
regulation but rather seeks to exclude the introduction of the Selective Service
muterial on the basis that no lawful anthority was established to copy the doeu-
wents becanse the authorization only stated that the file wmight he reviewed. e
specifically ohjects to the use of several decuments in the file becanse of their
alleged hearsay nature and his inability to confront the declarant as to the truth
of matters therein stated, He Turther argues that a subsequent favorable report
stibmitted by his personal psychologist in Februarvy, 1073, as to his present
emotional stability far ontweighs any detrimmental observations eoutained in
prior reports by this individuzl. Finally, petitioner asserts that he is willing fo
midergo a psychintric examination, but only if this court so orders.

[3] Consideration of the myriad issues raised as te petitioner's mental sta-
bility i not necessary. We find that the matters hereinafter diseussed are suffi-
ciently adverse to petitioner to warrant denial of Lis application for admission.

The second matter to be considered is the description of a pending action listed
in petitioner’s amended applieation filed with the First IMstrict coumiitee swhich
characterized a lawsuit filed by petitioner as one “for interference with {a]
lease.” The record reveals that this small-claims aetion, commenced in Janupary,
1972, against a judge. was for “eonspiracy, extortion, attempted theft and re-
lated offenses ®* * * viplation of the Organized Crime Control Act of 1970, and
denial of due process aud civil rights * * % and other tortions conduct.” It is to
be gathered from the record thnt this activn apparently arose from this judge's
conduct while in the performance of his judicial functions. Petitioner songlht
damages of $300,

Pefitioner nuow alleges that there is no proof that this was o mischaracteriza-
tion. Further, he maintaing that his attorneys prepared this application and he
did not even see this docwnent prior to Lis signing the aitidavit of verification to
the effect that the matters contained therein were true. At the hearving hefore
the First District committee, his former attorneys admitted that they had pre-
pared the amended application and subinitted it prior to petitioner having seen
it. However, the attorneys testibed that the amended application was prepared
from information supplied by the petitioner and that they were unaware of the
true nature of the case.

{4. 5] Our rules (50 Ill. 2d R 708(b)) require that an applicant submit g
verilied application to the Committee on Character and Fitness, It is his duty to
see that matters therein are accurately described, Where, as heve, a giross mnix-
characterization appears, the committee is justified in refusing to certify the
applicant unless a reasonable explanation is proffered, A satisfactory explana-
tion was not made in fhis ingtanee, And, as we noted in the caze of In re Latimer.
11, Il 2d 327, 336, 143 X.E. 2d 20, cert. denied, 355 U.5. 82. ¥5 8. Ct. 133, I.Ed.2d
111, the giving of improper oaths subjects the declarant’s integrity and veracity
to question.

Tt was further proved that petitioner in his ecorrespondence with the First
Distriet cominittee, its counsel and this court, made charges ngainst the mem-
bers of that committee and its counsel that were unfrue, scurrilous and defama-
tory. While the volume of correspondence is extensive, the substance of several
letters will be set ont in detail. In correspondence to the cominittee’s counsel
he made a number of frivolous demands including a request for a list of clients
of each committee member and the political affiliations of each member. In
aunother, petitioner charges that the General Assembly and this courr were
corrupt, that this court had already decided the merits of his case snd that
the committee members were emotionally ill and might be compared to “scrn®
that rose to ilie top of their profession. In correspondence with #his court
petitioner charged that “clubbyr, powerful. Chicnge Tawyers” were unduly de-
laying and harassing him and he deiranded that the comniittee members undergo
psychiatrie examination. Petitioner also nsserted that in secret sessions with
hix prior counsel, the committee’s attorney attempted to force him to cease vars
icus pending litigation. He furtber alleged that he had been harassed by the
organized bar through its questionable, illegnl acts, and its attempt ko affect
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a politieal campaign he was waging at the time, The record reveals charges
of u similar nature in other correspondence which containg at times vulgar and
profane language.

[6] Petitioner contends that this correspondence is protected by the first
amendment's freedom of speech provision and because of its private nature has
not eaused public harm to any person, organization or profession. Thus, while
he concedes these communications are unusual and forceful, he maintuing that
no action may be taken against him. The question presented is not the scope of
petitioner’s rights under the first amendinent but whether his propensity to un-
reasonably react against anyone whom he believes opposes him reveals his
lack of responsgibility, which renders him wunfit to practice law.

This type of conduct is not confined to these proceedings. Where judges have
ruled against him. peritioner has seemingly ignored proper apypellate procedure
by his unprofessional actions. He made a “Motion to Vieate Fraudnlent Jdudg-
ment [against petitioner] Entered by an lusane Jadee”, acensing this jidge
of misconduct caused by “a pathological antipathy of the defendant [petitioner]
which rendered her [judge] temporarily mentally insane for the ptrpuses of
proceeding against the defendant.” In this motion petitioner asserted that this
judge was a defendant in another action commenced by petitioner and there-
fore should have disgqualified herself from consideration of the case in which
a monetary judgment was entered against hinm, This cose iz deserihed in hisg
amended application for admission as involving o “parking viotation™ which
was filed in December, 1971,

In another matter petitioner filed a wmolion in December, 1972, ngainst
another judge, seeking a hearing to determine “hig sanity, competence and
fitness to hold jndicial office.” In petitioner’s affidavit in support of thiz mastion
lhe averred that the judge told him to entreal snother imdividus! in crdor to
obtain an extension of time in a pending matter. Petitioner refused and further
suggested to the judge that the latter “not participate in the case turther
because you {judge] will be named as a defendant in a related ease today.”
Petitioner claimed that the judge then began to well, physically assault him,
aid “spit” on him. As a result of his altercation petitioner eoncluded that the
judge was “not mentally competent to discharge the duties of & Cirenit Judge
and, whether from marital or medical problems, or from psychopatbic hatred
of the affiant [petitioner], is not in a fit state of mimd to act in any case
involving “affiant.” Petitioner substantially repeated his conclusions as to the
sanity of this judge when he entered hiz appearance in the case therein pend-
ing Defore the same judge, and in this document further alleged that the judge
had unsuccessfully attempted to solicit a bribe from petitioner. He ftusiher
castigated opposing counsel, a city attorney, in this pending matter as being
“unscrupnlous and incompetent” and “illegnlly” representing the eity of 1'rbana,
Illinois,

On the same day petitioner filed the aforementioned motions, lie also institnted
an action naming the judge as a defendant. 1t was alleged that this judieial
officer was involved in a vast conspivacy with real-estate brokers, a bank, the
city attorney and others designed to deprive petitioner of his property interests,
and, inter alia, it further alleged this judge's involvement in the aforementioned
Ihribery attempt. It wounld appear from the record that petitioner then sought
diziigsal of thisg action withont prejudice.

{7] Farther, petitioner hag, in the course of other business relations in Feb-
ruary, 1973, written a letter to a member of the bar referring to documents
which Dbore this attorney’s signature as having been signed by a “palsied
lunatic.” Petitioner specifically eharged this attorney with champerty, barratry
amd maintenance” and deseribed him as *shaking and tottering and drooling like
an idiot, * * * n physically and mentally sick man * * *” 1*etitioner demanded
It this attorney cease his “insane activity.” The inveective directed against
this lawyer, who suffers from a mild ciase of cerebral palsy, wiag occagioned
upon his serving “notice of forfeiture” wpon petitioner in an unrelated real-
extate transaction, Petitioner ohjected to the introduction of this letter and
several other aforementioned documents because hoth sides had vested their
caser. Thus he concludes there wns no need for him to attempt to refute them.
The committee’s acceptance of this materinl was not improper, for we believe
that committee connsel had the right to introduce evidence in rebuttal to peti-
tioner’s presentation, and many of these matters arose after this counsel had
initially prerented his case.
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[8] Such conduct by an attorney would warrant disciplinary action. (In re
Barelas, 50 I1L.24 87, 277 N.E.2d 313.) Where it appears that a candidate, who
represents to this court that he is fit to practice law, proceeds in the same
manner, it can only result in a basis for denial of his application,

[9] Petitioner argues that he was denied procedural due process before the
First District committee, The thrust of his allegation is threefold. He asserts
that the committee counsel improperly functioned in a dual role of “investigntor
and prosecutor” while advising the committee members as to legal matters per-
taining to this case. Secondly, he implies that the committee was not in a posi-
tion to render a deciston adverse to him because of his accusations directed at
committee members. Finally, he suggests that the entire committee may have
heen prejudicially affected because four of its members voluntarily disqualified
themselves after substantive rulings had beeu made. To alleviate auy possible
charge of biay in future cases of this nature petitioner suggests a possible
alternative procedure applicable to attorney disciplinary matters, However,
petitioner requests that in this instance, because of leugthy delay, we ignore the
committee’s recommendation in arriving at ocur decision as to the propriety of
petitioner's qualifications.

Our decision in the ecase of In re Latimer, 11 111.2d 327, 143 N.E.2d 20, cert.
denied, 3535 U.8, 82, 78 8.Ct. 153, 2 L.Ed.2d 111, is disposifive of several of
these contentions, In that case we observed : “Admission cnses are not governed
by the same rule as diseiplinary actions against attorneys, where definite charges
are lodged. Under our rules the committee is charged with the duty of inquiry
and investigation, not preferring charges, and granting certificates only to such
personuel as are fit, by good character and morals, to be admitted to the practice
of law.” (11 I1L24d at 332, 143 N.E.2d at 23.) We further noted that it was the
committee’s duty to conduct a sufficient investigatiou to enable it to properly
pass upon an admission application. In this regard we find no basis for peti-
tioner's eritical analysis of the function of counsel for the committee.

TWe must reject the contention that the committee was an improper forum to
decide petitioner’s case because it had been allegedly prejudiced by his accusa-
tions against it. The tenor of petitioner's correspondence is analogous to thal
involved in Latimer, and our remarks there are equally applicable in this
instance., “They [applicant’s statements] were disparnging of the commission-
ers * * ® gnd constituted a forum of intimidation ealculated to compel the
granting of a certificate of good moral character and fitness, irrespective of
applicant’s qualifications.” (11 I1l.2d at 833, 143 N.E.2d at 24.) Moreover,
under the circumstances, we Dbelieve the voluntary disqualification by several
committee members during the course of these proceedings is rather indicative
of the conclusion that petitioner received a proper determination as fo the
merits of his application and we reject any contrary suggestion.

In petitioner’s presence at the tertmination of oral argument in this eause on
June 21, 1973, we directed the clerk of this court to file all correspondence
directed to the court or its members by petitioner concerning this matter. This
material was to be incorporated in the record. After this cause was taken under
advisements for decision and opinion, each member of this court on or about
July 23, 1973, received notice that his deposition was being taken by petitioner
on written interrogatories in a pending action commenced by petitioner in the
Federal District Court, Northern District of Illinois (73 C 1255). against counsel
for the First District committee and other parties. The clerk is now directed
to file those interrogatories as a part of the record in this proceeding.

After review of nll these matters, we find that it has been demonstrated that
petitioner should not be admitted to the practice of law in this State. While
it ig not challenged that he may possess the requisite academic qualifications
to practice law, the record overwhelmingly establishes that he lacks the qualities
of responsibility, candor, fairness, self-restraint, objectivity and respect for ths
judicial system which are necessary adjuncts to the orderly adininistration £
justice. Petitioner's application for admission is denied.

Application denied.

Senator Burpick. Senator Thurmond.

Senator Taurmond, Thank you.

Mr. Martin-Trigona, as I understand you are testiying here against
Judge Stevens upon the information that Mr. Torshen gave you.
You do not have any knowledge yoursetf of it, but it is what Mr.
Torshen told you; is that correct ?
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Mr. Marrrs-Tricoxa. Senator, if T might just clarify a point which
I made at the beginning of my testimony, and I am not sure you were
here at that time. I think I indicated, I hope clearly, that T am not
testifying per se against Mr. Stevens.

I indicated that there were matters which I felt the committee
ought to pursue on its own. Since I cannot resolve them with finality
to the extent that any ultimate conclusions would be formed as being
adverse, that would be a finsling of the committee, and not. of my own.
It is correct with respect to the second phase of your question that,
ves, initially the information presented to the committec Iast weel did
relate to lTlfOl mation furnished to me by Mr. Torshen.

T think it is fair to pomt out that I have engaged in a struggle in
the courts of some 3 years' standing or pemhnn seeking to ascertain
the ultimate truth of Mr. Tmshens statements by reference to the
documents themselves. T have been unsuceessful to date in securing
the diselosure of the commission records. T do have 60 days trom
October 80 to petition for certiorari to the Supreme Court. If time
permits, T would like to do so and there may be additional remedies
available at this time,

In the State courts I just do not know, but ves, at this time what I
know arises out of what Mr. Torshen told me. T think the earlier tes-
timony was also quite clear. T saw Judge Stevens for the first time in
my life on Monday when he came to the committee and was ¢questioned
by the various members.

Senator Tireryoxn, Well, in other words, what you are saying is
that Mr., Torshen made certain statements to you and yvou relied on
that and you believe in that and that is the reason you are here today,
13 it not ¢ Otherwise, you wonld not be here.

Mz, MarriN-TricoNy. Senator, I think it is a very fair characteri-
zation. Let me answer vou with greater specificity. He was my attor-
ney. At the time that he was vepresenting me, I had total faith in
this man. He represented me for almost 2 vears. I paid him somewhere
arowul $3.000 or $6.000 or $7.000, T do not remember Liow much, I be-
lieved the man. Tstill believe that what he told me was tiue.

IMowever, assuining it was mere lawyer’'s—or untrue or trying to im-
press a client, the ultimate trath, it scems to me, can be ascertained by
looking at the documents. The documents speale for themselves. The
yecord would speak for itself. AT an trying to do is suggested to the
committee that it send either a member of the committee or a stafl
member to examine the doenments and that that member or staff mem-
ber form an opinion and report back.

I wonld be very happy it the staff member came back and eaid there
ig nothing to it, Mr. Torshen told a Tie. Mr. Trigona was in error when
he believed Mr. Torchen. I do not have anv vested interest in fighting
John Paul Stevens. I have never et the man before Monday.

Senator Trrerazoxn, In your affidavit, pavagraph 17 reads this wayv:

Mr. Torslien assured me on numerous oceasions that if the fuli and complete
record of investigatory materials which had been assembled by himself and Mr.
Stevens had heen released, at least two additional judges ¢(in addition to the two
who did in fact resign) would have leen forced to resign from the Illinois
Supreme Court.

Did Mr. Torshen assure you of that ?

Me ALrTIN-TrRIGONA. Yes.
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Senator Tuurmoxo. In paragraph 18

Mr., Torshen mentioned the specific name of one judge and stated in words to
the substance of : “He would be off the Court today if it were not for the fact that
we Testricted the scope of our report and limited the findings to the specific
area of our mandate, and kept our mnouths shut about other information which we
developed as a result of our investigatory activities.” Mr, ‘lorshen also referred
me to the actual report of the Specinl Commission to note the careful manner in
which key passage of the report had been drafted to limit the scope of the dis-
closure heing made.

Did Mr. Torshen tell you that.?

Mr. Marriy-Tricoxa, Yes, siv, I might point out that T did not
identify the judges who he mentioned. I would prefer not to identify
them simply because I o not think it is relevant to this proceeding.
Second, Mr, Torshen may have lied; third, it might cast aspersions.
However, I wounld be perfectly happv to tuuu.sh the names of the
judges that he mentioned to the connmittee. eitlier in closed session or in
a olosod written transmittal. T am not sure that is relevant.

Senator Trieraoxn. Your case then has to be bunilt on what Mr. Tor-
shen tokl you because you have no diveet evidenee yourself. Judge
Stevens has made no statements to yon and me aiid no one clse has
made any statements to you, exeept Torshen ?

Mr. MarTiv-Tricoxs. Yes, Senator, T think it is o very fair char-
acterization.

Senator Trreryoxn. Now, in the aflidavit of Mr. Torshen presented
by the Senator from North Dalwota here, Mr. Torshen in response to
thateays:

These charges are false, malicions and seurrilous. No such statements were
ever made by affiant to Mr. Martin-Trigona. Moreover, no material was ohtained
Iy the staff of the Commission which indicated any impropriety, much less illegal
conduct, on the part of any meémbers of the Illinois Supreme Court other than
those two Justices wbo resigned.

So vou see what Mr. Torshen says about yvour statement.

Mr. Marrrn-Tricoxa. Well, Senator, if T may respond to your ques-
tion very briefly

Senator Trorsroxn. Tn other words, vou do not agree. Are you say-
ing Mr. Torshen said something and Mr. Torshen denies it and vou
now want to deny that ? ITe uses very strong language. e says “false,
malictons and scurrilous.”

Ar. Marriv-Triaoxa. Let me make this response to your character-
iznﬁon. Sonator. Fivst of all, if My, Torshen's aflidavit can be taken as
truth, there is no da nm»‘inff evidence, then T would have assumed that
thoy v .1(1 have resolved the fsaie with finality by aslking that the
ovide Beaor renots rﬂ the conuission be diselosed,

Al .mum he attoeks me personaliy (md wakes his own eharacteri-
zation of the records of the commission. hie dovs not otfer fo disclose
thon,

secondive T ihinl what y fiankly, vousve a lnw-
vor and T will talk to vor ag a Jawver, Senator—a question of tussling
over ¢ iﬂ(’i:;ilil\' For exambie, il £3 was a lawsnit rather than a con-
grosasinia] hearing, the ]mu-o wouil sav we have two witnesses and
le woild prohahly enter a discovery order. The documerts would be
produeed and perhaps initially examined in emimera by the court and
ultimately they wonld find themselves into the record of the trial.

Now wo do not have that situation here simply Lecange——
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Senator Tnivraroxn. We are going to have to move on, so i you will
just answer the question. You have had your opportunity, and we
wanted vou to have it. but our time is somewhat limited. o

Now, do you know Mr. Henrvy I.. Pitts, the president of the Tllinois
State Bar Association?

- . Y .

My, Aawrris-Tricoza. Do T know him personally, Senator? No. T
have never met hin.

senator Trrewrarexn. ave you ever lieard of him? )

Mr. Marrix-Tricoxa. Yes, mauy times. ITe is a faivly prominent
attorney. )

Serator Trarrawoxn, He was a member of that five-man special
comnission, was he not ?

M. Marmix-Trcoxa. I believe he was, yes. 1 could refresh my recol-
lection v referring to the report. I o happen to have a copy with me
and T ean confirm 1t momentarily.

Senator Trrastexn. Lock in vour hook and see if you can find if.

Mo Aarmix-Tricoxa. Yes, ITenty Pitts signed the reports. He was
one of the members.

senator Trresoxn, Now he made an aflidavit here and here s what
he sard:

Az organizers of the Special Commission, Messrs, Greenberg and 1 were
familiar with all of the oval and documentary evidence addveed during the
investigation, I personally read every deposition taken by members of the Special
Commisizon's legal staff and reviewed documents obtained during the course
of the investigation. All leads developed by the leaal staff were reviewed by Mr.
Greenberg and me and the other members of the Special Commission.,

Based upon the foregoing, T can state without any reservation swhatever that
no evidence regarding the conduet of any jidge of the Supreme Court of IHueds
wits sppressed by Messyes, Stevens and Torshen.

Then he gaes on and praises Judge Stevens,

Now do von know My, Frank Greenbevg?

Mr, Maprix-Tricoxa. T do not know him personally. Is that your
question, T have not mot him personally.

senator Trreeaonn, Well, he was the chairman of this connnission,
I believe, was he not 2 Look up his name and see 1t his name is in there.

Mr. Mavrrv-Tricox s, Tle was the chairman.

senator Trioeraroxn, ITe was the chairman, Well. let us sco what he
saxvs abont it. He savs:

The occasion of this affidavit is that I am informed that one Authony Martin-
Trigeua has made a charge, the substance of which T understand to be that Mr.
Stevens and his assoelate counsel, Jerome II. Torshen. discovered durving the
course of the Commission's investigation, and suppressed, evidence which, if dis-
clnosed, wonld have led to the resignation of two othor justices of the Tlhnois
Supremoe Court. I helieve this eharge to be wholly fulse and I regard Mr. Anthony
Martin-Tyrizona as a particularly unreliable gossip-monger,

e fo 2 seevens amd Mr, Torshen were in constant comimnunieation with me
durinz e entire eonrse of the Commission’s investigation and I s completely
confident that I was privy to 2ll of the information which ey or other members
of the Commission staff may have had with respect to alleged misconduct of or
improprieties on the part of any member of the Iliinows Suprewse Couet, TLad v,
Stevens or Mr. Torshen heen in possession of evidence tending to implicate any
othoer wembers of the Mikois Supreme Court in the matters swhich woere the sab-
Jject of the Commission’s investigation I am certain that I would lhinve kKunown
ahont it,

o chers ig the chatrmian of the commission, and the man whe seeved
as president of the TlHreis Bar Association wha takes a pesition thnt

aidy 1

isadverse to the position talien here, Now do von have——again we ot
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to ask you—de you have any evidence, any knowledge of your own,
against My, Stevens being confirmed ?

Mr. Marmiw-Tricona. Well, again, Senator, T would like to point ont
that T am attempting in iny testimony to bring to your attention mat-
ters which I feel the committee should investigate using the rather
broad powers which are available to it. T feel relatively confident that
were 1 to be delegated with the committee’s power that the information
which T have reviewed could be flushed out with documents.

Senator Tnormorxn. You heard what the chairman of the commis-
sion said. and you heard what a member of the commission said, and
you heard Mvr. Torshen's afidavit which contradicts you. Now do you
have any evidence of your own? What do vou know yourself against
Judge Stevens that should comtnand the attention of the Senate to
consider to prevent confirming?

Mr. MarTin-Tricona. Well, Senator, the full thrust of my testimony
here today involves a number of areas,

Senator TuurMonp. I am not speaking about the thrust of your
testimony. You have already given us that. T am asking vou what
evidence do you have yourself, what knowledge do you have yourself
that you can contribute to this committee, that 15 adverse to Judge
Stevens, that would warrant the Senate to refuse to confirm him?

Mr. Martin-Tricona. Senator, T thinlk there is a predicate in your
question which I find troublesome, I do not think it is necessary for me
to come before the committee and say here is something which T think
is adverse. I think it is entirely appropriate for a witness to come
before the committee and say here is something—a matter which is
something I think you ought to investigate to resolve with a particu-
larity, and to determine with finanlity.

Senator Trormonp. That is what the committee hias done. That is
what these affidavits are all about.

Mr. Marrin-TricoNa. That is part of the committee's work product.
But T notiee—I think it is a very interesting comment on the affi-
davit-—none of the three gentlemen soy why don’t they look at the docu-
ments if they don’t believe us. I don’t see why there would be any diffi-
culty with either the committee or staff member looking at the docu-
ments to make an independent assessment.

I think one can reflect on the Watergate hearings where the Presi-
dent of the United States made a number of statements which were
later found to have a questionable foundation in fact. T do not want to
get into that particular tragedy in our national history, but never-
theless, people tend to——

Senator Trurmonn. Was Mr. Torshen your attorney when you ap-
plied to be admitted to the bar in Tllinois?

Mr. Marmin-Tricona. Yes: and I trusted him implicity. T believed
in that man and T think the record will reflect that he represented me
for a period of 2 years,

Senator Tuormonp. I believe the distinguished Senator from North
Dakota has put in the record a copy of that decision by which you were
denied the practice of law.

Mr. Marmin-Trigowa. He was not my attorney at that time,

Senator Troraoxn. T will not take time to go into that, but T just
wanted to note that Mr. Torshen was your attorney.

Mr. MarTiN-Tricowa. Not at that time.

Senator Troursonn. You had released him at that time?
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Mr. Marrix-Tricona. I believe I testified earlier that we had come
to a disagreement.

Senator Trurymonn, He was your attorney prior to that, is that it?

Mr. Marmin-Tricona. Yes. He was my attorney from approximately
July of 1970 to April of 1972. I was then denied admission in Sep-
tember of 1973,

Senator Tnurasronn, Well, thank you very much.

Mr, Martin-Tricoxa. Thank vou, Senator. I appreciate the oppor-
tunity to put these miatters to the attention of the committee.

Senator Burnick. Qur next witness will be Mr. Rocco Ferran, presi-
dent, of the Citizens for Legislative Reform, Albany, N.Y.

TESTIMONY OF ROCCO FERRAN, PRESIDENT, C0-EQUAL CITIZENS
FOR LEGISLATIVE REFORM, INC., ALBANY, N.Y.

Mr. Ferran. Thank you, Senator.

My name, for the record. is Rocco Ferran, T am president of the
Co-Equal Citizens for Legislative Reforin, We have a box address,
1976, Albany, N.Y,

I would like to say that the Co-Equal Citizens for Legislative Re-
form strenuously oppose the nomination of John Paul Stevens to
De associate justice of the Supreme Court for the following reasons:

Because Judge Stevens is a lawyer, a member of a profession which
is already over-represented on the Supreme Court.

We oppose because the selection process utilized by President Ford
waz undemocratic and probably unconstitutional, employing, as it
did, a private lawyers club, the American Bar Association, to recom-
mend a candidate, while at the same time denying participation to
those Americans who will be most affected by the new Justice's
decisions,

We oppose because a representative form of government requires
that there be a diversity of ocenpations in the hierarchy.

1o oppose because logie, reason, and justice prescribe that a non-
lawver, a membev of the governed, should be on the Supreme Court.

We oppose because there is an overwhelming need for. and an unde-
niable riglit to an ultimate anthority, such as a Supreme Court Jus-
tice. who 1s not a lawyer.

Because Judge Stevens is a lawyer, that is more than sufficient
reason to deny his nomination for the position of Supreme Court
Justice.

Lawyers make up less than one-fifth of 1 percent of the popu-
lation. vet virtnally all power and anthority in the TTnited States
is held by individuals or groups who are lawyers. The law profession
itself is an unregulated monopoly which tveats the law as its own
Private reserve,

“JIustice”, Avistotle remarked, “is a peculiar virtue in that its
possessor benefits his fellow members of societv rather than Limsel£.”
The main beneficiary of justiee in this Nation would appear to be
lawvers,

The very best lawyer ecandidate for Associate Judge of the Su-
preme Court is the least desirable choice of the governed. Lawyers
get no brownie points when they habitually exclude the governed
from the whole of the Federal judiciary. Lawyers in sum are not
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only over-represented on the Supreme Court, they are also under-
responsive to the constitutional 1ghts of the governed.

We oppose because the selection process emnploved by the Presi-
dent is undemocratic. The use of the American Iar Association. a
private lawyers’ club, to screen candidates for positions on the third
branch of Government, while excluding all other citizens and groups
is repugnant at best, and probably illegal.

The American Bar Association, with its built-in biases aned its micro-
minority status, does not have a constitutional role in the selection
process. The American Bar Association is by no nieans cxemplary of
the democratic process and is in no way qualified to make selections
for the other 99.9 percent of the population. The thonght of the
American DBar Association discarding the qualities in a Supreme
Court candidate that may well be the prime prerequisite of the gov-
erned is unconscionable.

We oppose because Judge Stevens’ nomination 1runs counter to the
prerequisites of a representative form of government.

The questionable claim to exclusive expertise is no justification
for allowing any single group to gain control of any branch of gov-
ernment. Fxperts are the servants of power, not the other wav around.

The Importance of this appointment might have heen alluded to by
Thomas Jefferson when he said—

Were I called upon to decide whether the people had best be omitted in the
legislative or the judiciary department, I would say it is better to leave them
out of the legizslative. The execution of the laws is more important than the
making of them.

We oppose because logie, reason, and justice preseribe that a non-
lawyer, a member of the governed, should be on the Supreme Court.
Knowledge of what the law is is a universe removed from knowing
what the law should be. It could be justly argued that lawyers chould
be encouraged to perfect their protfession, while leaving the citizens
free to perfegt their society. Tt is more preferable that ]avmen learn
what the law is, than to have lawyers or any single group determine
what the law should be.

We oppose because there exists an overwhelming need for an un-
dentable right to appeal to an ultimate authority, such as a Supreme
Court Tll-atll"(:" who is not a lawyer.

Vast inequities exist in our society simply because lawyers are all
pervasive in government. For mstan(e‘ the New York State attorney
general presecutes eriminal violations under provisions of the edunca-
Tion law which governs the conduct of all the professions existing the
law profession. Tn private practice, lawyers have virtually 1mmunltv
from the consequences of their actions as a direct vesult of one of their
unwritten laws: a lawyer never sues another lawyer on behalf of an
aggrieved client,

Chief Justice Warren Burger has said--

The legal profession has failed to diseipline errant lawyers. Tor the Iast 20
vears, at least, the disciplining of lawyrers has been nlmost nonexistent. The pub-
lic feels the pain but dees not know what casued it or what to do about it

We believe most sincerely that the preseription to cuve that pain and
many others 1s before this Senate Judiciary Committee at this moment,
rejection of the President’s proffered candidate and the institution of
a democratie selection of a member of the governed in his stead.



211

For over 800 years the black citizens of this Nation have been treated
as if they were inferior and that they, therefore, must take inferior
roles in society.

For 200 of those vears the vast majority of the population has been
propagandized into believing that lawyers were best qualified to he
judges, legislators, and so forth the implications being that the vast
majority of the citizenry are inferior to the Jawyers and therefore in-
capable of taking care of their own destiny,

The first of these two myths has finally been discredited by an en-
lightened Dlack people, ighting for their rights.

Tet the selection of a nonlawer Associate Justice of the Supreme
Court signify the heginning of the end of the second myth,

senator Burprek. Thank yvou.

Senator Tnurmoxn. My, Ferran, as 1 understand the thrust of your
stateinent here is that you prefer for a lawyer not to be appointed. Is
that right?

Mr. Feeran. That is eovrect, essentially, exeept that T might add
that that really, in essenee, is only 10 percent of it and that the citizen,
the governed. have been exelnded from the whole judiciary and, there-
tore, it is 200 vears overdue that one Jayman be vepresented, not only
on the Supreme Court judiciavy, but even in the whole of the Federal
judiciary beeause at this very moment all the positions of power in this
country of authority are in the hands, incidentally, probably of law-
yers, and if a person has a grievance with a lawyer, which hapnens
very often, he has nowhere to go but to lawyers, and for that very sim-
ple reason, T believe that 80 percent of the thrust of my arguminent is
simply for the cause of justice to have an individual and not hinve to
go to someone who may have a bias.

Senator Tiuoryoxn. 1 know of no requirement that a man or a
wornan appointee to the Supreme Court Le a lawyer. Most of the States
liave vequirennents of that kind, but 1 do not know of any such require-
ment for the T.S. Supreme Court. But how wonld it swit you o appoint
a person who has a legal mind. with a layman’s heart ?

Mr. Frraan, Senator Thurmoend. T believe that out of 200 milhon
people, there are many thousands that woukd qualify to be on the Su-
preme Court. At the woment, right now and for almost 200 yenres, the
Supreme Court has been one dimensional, Tt has been trained, the in-
dividuals on the Supreme Court have been trained to know what the
law is. The most important thing that the Invinan wanfs 1= jnatice,
which s what the law should be, and T don’t believe one group. that the
Vimited resources of one group, specifically lawyers, can he toxed
indefinitely to acquire justice for the vast majority of the poople. Tt
hasn't happened.

At this very moment there are many hundreds and, perhaps, thou-
sands of people who are. to use the term used by onr younger gonera-
tion “ripped oft” who have nowhere to go beeanse the bar assoeiations.
the appellate divisions of the Supreme Court, the attorney generals. are
all lawyers and they are all deeidediy playving the same game.

This is the case in New Yorlk State, and T have no reason to helieve
that it is not the ease in any other State ot the T'nion,

As T ghowed in iny testimonv, the lawyers of the Supreme Court
have exempted themselves from the law, from eriminal proseeution. I
have talked to the State Hepublican elisimian, and e says this is prob-
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ally unconstitutional, and, yet, at the same time here is the attorney
general of New York State with this discriminatory law against the
('1t1/ens of New York State and doing nothing about it. Tf a citizen
woes in and says, T have a problem with a ]awyer he sends him to the
district attorney or someplace else, He will not prosecute, but against
a doctor or another professional, glad to.

Senator Tirormoxp. You understand the Senate only acts upon the
nominations that ave sent to us by the President, so the solution to
your problem seems to me would be to contact the President before he
makes an appointment.

Mr. Frrrax. We have contacted the President before this appoint-
ment and, of course, it didn’t do much good, obviously.

Senator Trroratonn, Thanlk you very much.

Mpr. Ferran. Thank you very mueh, sir.

Senator Trauraoxp, Our next and last witness is Mr. Robert J.
Smith, of Michigan City, Ind.

Mr. Smith, there is a rolleall vote on the Senate floor. If T leave, you
will nnderstand that we will take a brief recess. I am a preity fast
walker.

TESTIMONY OF ROBERT J. SMITH, MICHIGAN CITY, IND.

Mr. Surrin. For the record, my name i1s Robert J. Smith.

Senator Tirvraronn. T am informed that you have a lot of material
here that you would like to have considered. Tt will be received for the
committee’s files,

My, Santi. Thank vou, siv. My name is Robert J. Smith. T reside at
1106 Laleshore Drive, Michigan Clh. Ind.

I wish to state that T am 1~e]at1ve]y poorly prepared for this hear-
ing today for several reasons. One, Judge Stevens was a surprise nomi-
nee. His name did not appear in any of our periodicals. I was not ap-
prised that Judge Stevens was to be considered the nominee until he
appeared on TV on December 1

T have an additional ptoblem in that all of my case files. to which
I would normally refer, arve packed up because we are facing a momen-
tary move from our home, and I do not have access to them.

T have suggested to the committee by telegram that they bring in all
Smith case files from the appellate coult and. perhaps. from the dis-
trict. court, so that they could be incorporated inte the record by
reference,

Let me also preface my remarks by saying I am a proud American.
I am solidly conservative, one who deeply reveres the Constitution of
the United States. T am not a member of any group, although I hfuo
been labeled by my political enemies as a pnl]tlca] pariah, one who is
to he totally denied due process of law and all constitutional rights.
Judge Stevens is one of these enemies, and one who has used his high
office as judge of the seventh circuit to aid his fellow conspirators by
placing a political mark of Cain upon me. And Mr, Stevens, even more
so. must. bear the greater responsibility by reason of his highest office.
Because of his eminent. position. he could have and he should have,asa
just judee, stopped the 15-yvear reign of terror that I and my blind wife
have suffered under.
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I accused Judge Stevens of criminal conspiracy to aid and abet my
political enemies to: One, steal my lucrative business that was paying
me $25,000 a year; two, the loss of all my valued realty holdings which
at today’s estimated value would be $120,000; three, my business earn-
ings from that business would have been about $250,000 in the 10
years while this has gone on; four, the value of lost business at least
another $250,000 and some reinvestments that would have made me a
willionaire by this time.

Today I am nearly totally pauperizec. I have had no employment
in the past year. I drew my last $35 unemployment compensation check
last week. We face a bleak winter. My blind wife is at hone living on
scraps of food and in great danger guarded only by our two dogs
needed for protection. The money Stevens and his political cohorts
have stolen from us conld have restored my wife’s vision 3 years ago.

On December 23, 1975, in the next 2 weeks. we stand to lose our
fully paid home for $1,000 in unpaid taxes. The home is valued at
$35,000. I will show my case reference that Judge Stevens is direelly
responsible for the loss of this home, if we do lose it. We have some
hope of saving it.

This has been the frightening cost of a privilege, a great privilege.

Senator Trrvryoxp. I will have to go over now and vote, and at 4:15
Senator Tunney, of California, will be here to carry on if you will
just suspend until that time.

[ A brief recess was taken. ]

Chairman Easteaxp. Youmay proceed, Mr. Smith.

Mr. Sastrir. Thank you.

I had only just begun to encapsulate. T have to have my reading
material within a certain range because of reading defects. T will en-
capsulate because I had read only & page and a half of my testimony to
begin with. T have stated that T am o private citizen: I am a proud
American; one who believes implicitly in the Constitution as a re-
vered document of our democracy.

T indicated that in about 1960 I was worth approximately $250.000,
minimun ; that had I been allowed peaceably to pursue my business in
these past 10 to 15 years, I would have accrued roughly $1 million,
and I stated that today I am nearly totally pauperized. I have had no
emaployment in the past vear. I drew my last 835 unemployment com-
pensation check last week. and it cost me almost a month’s unemploy-
ment compensation to come to this meeting.

My wife, who is blind, is home and living alone on such scraps of
food as I can gather together for her. I point this ont so that the
committee may take cognizance that this appearance is at great sacri-
fice. I trust, therefore. that the committee will attach a great deal of
significance and validity to this great sacrifice of persomnel loss Iin
appearing before the committee.

I had just accused Judge Stevens of being a part of the political
conspiracy that stole my money, my property. and also my good name,
and T state that the money Stevens and his political cohorts have
stolen from us could have restored my wife’s vision 3 years ago, but we
lacked any money for her operation. On December 23, this month. we
will lose our fully paid home worth $30.000 for $1.000 in unpaid taxes.

I will indicate subsequently that Mr. Steveng’ direct ruling and
sole ruling in my case of Smith versus the Internal Revenue is totally
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responsible for the loss, if it occurs. of this valued piece of property
because the money taken from me illegally by the Internal Revenue
Service, which he refused to restore, wasmy tax money.

This has been the frightening cost of privilege, a great privilege, a
privilege that has sounded through these Chambers in the past 2 or
3 days. Senators Kennedy and Tunney have expressed their great
concern for this privilege. I have utilized this great privilege as a title
of a forthcoming book, “The High Price of Free Speech,” because T
believe wholeheartedly in this revered right guaranteed by the first
amendment. It has cost me, as I have said, at least $1 million in the
last 15 years.

We live behind closed doors, in constant tervor, because we have
been subjected to unusual and unique police harassment. T am going
to quote an illustration, which is not directly connected with Judgee
Stevens, at this point to give an 1Hustration of the kind of harassment
that citizens are being subjected to without any protection.

Just 1 year ago, one night we had a pounding at our door. It was
9 o’clock in the evening. I finally had to go to answer it. Ordinarily we
do 1ot answer. The pounding was insistent and T feared the door
woltlld be broken down. As I opened the door two big, burly State
policemen burst into my home and arrested me on the charge that T
failed to be in a justice of the peace court at 8 o’clock that same eve-
aing. T had no notice to so appear. This was a minor traffic matter.

T was put on trial at 9:30 at mght. T moved properly because T know
criminal law and quasi-criminal law. I moved properly for all consti-
tutional safeguards, the right to call witnesses, to have counsel, to have
time to prepare. T was found guilty in this strange court. I was fined,
and with no money T was ordered to jail, despite the Supreme Court
ruling that no person could be jailed for his inability to pay a fine.

I will add in mitigation for that JP, that when I pleaded that my
wife was blind and alone, he did allow me to go home. However, T was
subsequently jailed on another charge under the very same circum-
stances almost exactly.

We have been subjected to this and even worse tranma for 15 years
because, in the final analysis, Stevens has used his vast powers as a
seventh circuit appellate judge to rule against me, and becanse of my
avowed political enemies who are his personal friends. That, Senators,
is only a small part of the price my wife and I have paid for the privi-
lege of free speech, which right Stevens actually reviles despite the
pious incaitations he has uttered for the past 3 days. )

He hates free speech. He despises and vefuses the right of due
process and equal protection. I would point out that Mr. Stevens is
100 percent against the fourth amendment, the right of people to be
secure against unreasonable searches and seizures. I will prove this by
Stevens’ own ruling or lack of ruling,

Another explanation is necessary. I am fully prepared to oppose the
surprise appointment. Mr. Stevens’ name was not on any prospect list
nn our papers, on radio or T'V. My first knowledge was on December 1
when Mr. Stevens was interviewed, I hurriedly dispatehed a telegram,
asking that T appear. T asked in that telegram for instructions on what
to prepare but I received none. I received a confirming wire on Thurs-
day. This was because it was not promptly delivered. We are packed
up as we may have to move very quickly from our home and my case
files are not available to me.
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I prepared a lengthy presentation, working day and night for the
balance of the week to 2 aan. on Monday morning, when I had to
leave to catch a plane. I did not have funds for supplies. T had to use
scrap paper. My typewriter does not always function. T am not a
typist. My wife is an expert legal secretary, but blind and unable to
do the work for me. T had to do this the best T would, using a few odd
pleadings that I was able to find. T can submit only one copy. I aslk,
therefore, for the committee to recognize my impoverished state and
to order that my one copy by Xeroxed so that each member of the
commiliee may read this shocking record for himself,

Chairinan astnanp. Mr. Smith, T want you to read that into the
record, the rest of yvour statement, and I am going to have it sent to
each member of the Judiciary Commitiee.
| I have to go for a vote, and I hope you will read it into the record
ere,

Mr. Sanitir. You want me to read this to the court reporter?

Chairman Eastraxp, Take as long as you want.

Mr. S, Tt will take several hours.

Chairman Eastraxp. Well, we canuot wait that long because I want
to send a copy of what you said to each member of the committee, and
if it tales several hours no one is going to read it. Why do you not run
over the most important part of it and take about 15 or 20 more
minutes to get through. That is the way you can get your statement
considered.

My, Sanrir. Are you referring to the packet that I have submitted
to the committee or my present testimony ¥

Chairman Eastoaxp, Well, your testimony, of course,

Mr. Sarvrin. This that T am veading?

Chairman Easrraxp. Your testimony.

Mr. Sanrin. Well, everything is my testimony.

Chairman Eastraxp. I know that. Your package is part of the files
and will be submitted to any member of the committee.

AMr. Sarrri, T do not hear you too well, sir.

Chatrman EastraNp, Explain it to him.

My, Wasrertar., The chairman has said that the packet of papers,
the single copy of all of your dociunentation to supplement your state-
ment here, vour testimony, has been received by the committee. It is
in the committee files and will be available to every one of the Senators
on the committee, The chairman has suggested to you that you take
another 15 or 20 minutes here to complete your statement, which you
have prepared, by dictating it to the reporter here so that your oral
presentation here may be conmpleted, and once you do that, as the
chairman las said, copies will be made available to every one of the
Senators on the commitiee. Tho you understand that now?

My, Syxra. T still am not elear as to whether T will be able to give
this testimony, which is only about 20 minutes, before the committee,

Chairman Eastraxn. If you will dictate it in the record now, it will
be before the cominittee.

Mr, Szt In other words, instead of giving it before the com-
mittee

Chairman Eastraxp. You will be giving it before the committee. We
are 1n an open committee session.

My, Wesrerzar. In other words, continue on now for another 15 min-
utes, and vou are giving it now to the committee.
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Chairman Eastranp. What you want is for your statement to be
available to the committee, rather than just to me, is it not?

Mr. Smrrm. Yes, sir, and T will continue,

I am especially well qualified to appear as a witness opposing Mr.
Stevens’ confirmation. T have had possibly eight or more cases before
him and his associated judges, mostly all dealing with constitutional
issues.

I would like to indicate my educational background T have had the
equivalent of 2 years of law school. I was not able to complete
law school due to the fact that T dropped out for eye surgery, which
became complicated and ended up with 7 years of intermittent hos-
pitalization with 13 major eye operations. During periods of recupera-
tion, with a large law library on Federal law, I crammed on Federal
law procedure and practice.

Because of my poverty I have had to pursue many of my cases pro
se. However, the cases that T have asked that the committee include
in the record will prove my ability and comprehension of legal and
constitutional issues.

If time permitted, I could show that T won every case by ability.
but the Chicago Federal court is staffed by the most corrupt judges
in the Federal system. These men have constantly ruled against me
and in favor of my political enemies.

T recommend to the committee a book; Mr. Joseph Golding, a na-
tive of Maryland, has written a ¢ritique on the Federal judicial sys-
tem entitled “The Bench Warmers,” T urge that the committee read
chapter I1I, entitled “The Shame of Chicago,” which is based upon the
Chieago judiciary, as furiher understanding of the problem that T have
encountered in my guest for due process of law and justice, per se,

T also am writing an entire book based on this hell hole of judicinl
infamy, tentatively entitled “The Judicial Mafia.” The seventh eir-
cuit is as bad, if not worse,

There is some hope of decency with the appointment of Judge Tone,
whose constitutional writings are familiar to me.

I have prepared an extensive brief of some 60 pages, and I will skip
that because we have already covered it, but I wanted to indicate
that T have many cases on file in the seventh cirenit in which Judge
Stevens has ruled and proven bevond a shadow of a doubt that he is
a rabid anticonstitutionalist, He has ruled against such fundamental
issues as the first amendment and the right of free speech, amendment
4, the search and seizure provision, and also denials of due process and
equal protection of the laws provided by amendment 14.

On Mondav, Senator Kennedy asked Judge Stevens how do you
label yourself, as an activist or a strict constructionist, in referring to
the Constitntion. Mr. Stevens replied—and I will quote as best I can—
I would not Jabel myself. This is in contrast to his many interviews in
the press and over radio and TV in which he has proclaimed. I am
a constitutional centrist. Mr. Stevens is not only evasive and noncomn-
municative to this committee, but he is deliberately falsifying his
true position.

T have four cases in which he has ruled in total disdain of amend-
ments 1. 4, and 14, and also the statutes of the United States. T have
requested the committee to bring the Smith files to substantiate the
charges that I make so that the prima facie convietion of Mr. Stevens
may be proven.
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T have read and on Monday heard glowing testimony by the bar
association officials and even commendation by Senators. T ask a pun-
gent question. What is the most valid criterion by which Mr, Stevens
can be judged? A review of favored cases that he has no doubt care-
fully selected and submitted to this committee and to the bar as-
sociation? Who is the more gualified to judge Mr. Stevens? Someone
who has never had a crucial case mishandled by Mr. Stevens, or one
who, like mnyself, has had some half a million dollars, at least, in prop-
erty stolen by Mr. Stevens in conspiracy with political cronies?

I have had at least four cases, and probably many more, some of
interfocutory review nature, some writs of mandamus, and so forth,
but based upon the illegal conduct of district court judges, all before
Mr. Stevens and his various associates, but largely Mr. Stevens. I sub-
mit my pragmatic experience and the prima facie evidence of Mr.
Stevens’ illegal, anticonstitutional orders, makes me a most valid
voice and, perhaps, the only valid voice, by reason of experience.

I have mcluded in my massive brief only four cases, but four sig-
nificant cases, all dealing with our most cherished constitutional funda-
mentals, especially amendments 1, 4, and 14. T refer now to a case
entitled Smith v. F'rnst and Bauer, or in the reverse, Bawer and Frnst.
The number of this case in the appellate court is No. 18768. T do not
have the file as T have said. A background 1s somewhat necessary.

Mr. Bauer was a district attorney in Du Page County, which 1s in
eastern Illinois, west of Chicago. the county in which I owned a chain
of travel agencies from 1955 to 1965. My employees stole $35,000
in airline tickets and sold the stolen tickets throughout other States.
T laid the prima facie evidence of the crime before Mr. Bauer as dis-
trict attorney, and I was refused all prosecution. On Christmas Day
of that year a man from Wisconsin called me, offered to appear before
the grand jury to tell that my employees paid William Bauer, the
district attorney, $5,000 of my stolen money to avoid prosecution.

I have incorporated in my pleadings to the committee n series of
leaflets, which I hold in my hand. One is entitled “The Crime of Wil-
liam Bauer,” and on the reverse side is a reproduction of my letter
to the circuit court of DuPage County, requesting grand jury hearing
regarding the Bauer bribes.

I was refused a grand jury hearing. Then Mr. Bauer retaliated,
viciously so, and this lays the background for Mr. Stevens’ involve-
hient.

I was attacked by thugs three times in my office. I was badly in-
jured. My office was made a shambles, I called the police. I wanted
to have them examine the office and take fingerprints, which they re-
fused to do. The police arrested me immediately on false charges
of assault and battery, and in some cases of aggravated batfery.

Bauer’s controlled press blared forth, and this is not an exact quote,
“Smith beat up complaining customers.” I urge the committee to read a
leaflet on yellow paper, entitled “Patterns in Persecution,” a leaflet
provided with hundreds of crimes committed against me that were
designed to run me out of business and run me out of Du Page
County.

I would also urge the committee to read another leaflet, entitled
“The Du Page Mafiia,” which is also included.

For Senator Fong’s interest, I was arresied one day, or attempted
to be arrested, by a man who claimed to be a Hawail or a Honolulu
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policeman. The man showed an actual Honelulu police badge. I asked
him what his jurisdiction was and what his complaint was, and le
said, “I don’t need any jurisdiction. You stole $200 from one of my
friends, and I want it or T am going to arrest you and run you in.” With
that I grabbed the nearest thing I could, ran around the other side of
my counter, and ran the man out of iny office. I followed him; got the
number of his license plate, an Illinois license; I traced the man. He
proved to be one of Mr. Bauer's gestapo army, of which there are
numbers in Du Page County.

This is only typical of some of the harassment 1 was subject to.

T ask the committee at this point, with the liti]e bit they have heard
or read in my leaflet, have my constitutional rights been violated?
Am I entitled to due process of law?

The worst is yet to come. In November of 1964, William Bauer, the
district attorney, was running for the cirenit judgeship. I published
some of these leaflets, reprinted them, and I was handing them out
to people on the street throughout Du Page County. I had also included
another by that time, which I quote: “Murder Pays Distriet Attor-
ney Bauer $10,000 Bribe.” This is a true story. I have the story di-
rectly from the man who paid the bribe. In the handing out of these
leaflets, mind you-—1I repeat, on election day—I was arrested and jailed
and held for about 4 hours to keep me off the street.

Now, is this a constitutional violation? How are my rights under
the first amendment in this case been violated ?

I also point out to the committee that at this time the landmark
decision of the Supreme Court in ¥Vew York Times v. Sullivan had
been published several months before. Even the lay public was well-
informed of their rights to oppose & political candidate under the de-
cision of that landmark case.

Mr. Bauer and his associates are lawyers, They are required to know
more of the law and to apply more of the law than the average lay-
man. Mr. Bauer had me arrested on election day because I opposed
him and opposed his election campaign. Tn the light of that legal
definition, I was arrested and tried for criminal defamation of William
Bauer, a public office holder. T wish T had time fo give the full details
of the trial, but I forebear because they are not pertinent at this time.
Suflice it to say that William Bauer refused to take the stand, and T
won a jury verdict of acquittal. Actually, it was a directed verdict be-
cause I so moved.

Later on T filed this case as a civil rights case in the district court of
Chicago. It was heard by Judge Parsons. Judge Parsons is reported
in the book I have quoted as the infamous, drunken judge of the Fed-
eral cirenit. The case was before Judge Parsons around 1970 and, as
I say, I do not have the exact dates or exact case numbers with me be-
cause of the matters T mentioned,

Judge Parsons looked at Mr. Bauer’s lawyers and made this state-
ment, which is franght with great meaning: “Gentlemen, is this the
case that is withholding Mr. Bauer's appointment as TU.S. attorney”™—
because at that very time Mr. Bower had been promised a political
appointment by Senator Percy. Ie was, therefore, before this com-
mittee as a nominee for the U.S. attorney’s position.

. Now, at that time I printed and prepared and brought to Wash-
ington an entire box full of manuscripts, legal briefs, which I hold in
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my hand, of some 40 pages, along with the documents, the exhibits I
have mentioned, the leaflets T distributed on election day. I presented
this to each member of the committee, but I was not called to oppose
the nomination of Mr. Bauer, I, therefore, filed this suit against Mr.
Bauer as proof positive that the man was corrupt and had every inten-
tion of vielating the first amendment of the Constitution, if not the
whole Constitution.

I hold no rancor at not being called, but had T been called, Mr.
Baner would not have been appointed to that high oftice.

Now, I call the commiitee’s attention especially to that Judge Par-
sons dismissed this case purely because Mr, Bauer was an appointee as
a U.S. attorney. That is not just grounds for a dismissal of a case. In
fact, it is illegal grounds.

Now, this case nltimately came to the appellate court, and T daresay
that Mr. Stevens has not submitted this case to you for your considera-
tion. I ask, therefore, that this case, No. 18768, be made a part of the
record, incorporated in it, and that the briefs therein studied. They are
very thorough, and they delineate this constitutional issue exactly.

Mr. Stevens summarily dismissed this case to favor Bauer and his
crony, Mr. Peter Ernst. I would like to ask Mr. Stevens to submit, as
I have in my brief, by the way, I am positive; I would, again, like to
ask Mr. Stevens to submit one, a verified affidavit on how long Mr.
Bauer has been known to him on a personal friendship basis; two,
that Mr, Stevens submit a memorandum of law, testifying his rabid
desecration of my first and 14th amendment rights in the dismissal
of the case Smith v. Bauer.

I remind you, again, that this case deals with a prime constitutional
issue, the first ammendment right of free speech and the right of a citi-
zen to oppose o corrupt individnal on election day, for which I was
jailed and prevented from doing.

I point out that this case was dismissed in both the district court
and also by Mr. Stevens in the appellate court definitely on a basis
of political favor and to desecrate the Constitution. Relative to Mr.
Stevens’ ruling, one, Bauer was confirmed as .8, attorney. Now, in
the meanwhile, my case came before the Seventh Court of Appeals
with Mr. Bauver as U.S. attorney, despite the massive brief that T
have already quoted, that I have submitted to the committee. But by
the time this case came before Mr. Stevens and the Seventh Circuit,
Baner was not only U.S. attorney and protected by these judges
knowingly, but Mr. Baner was now a nominee for a judgeship in the
Fedeval court.

Therefore, Mr. Stevens dismissed this case in the very same manner
that Mr. Parsons had dismissed it in the lower court to protect Mr.
Baner’s confirmation by this committee to the high post of a Federal
judgeship. So Mr. Stevens dismissed this case because Mr. Bauer had
a_deal with Senator Percy to get a Federal judgeship during Mr.
Nixon’s Presidency. and Stevens, to prevent Bauer's constitutional
crimes from being discovered, dismissed the case completely.

Here is incontrovertible proof of Mr. Stevens’ true charvacter, a
rabic anticonstitutionalist and one who purveys judicial favors for
political cronies, Mr. Stevens never recused himself, despite his pro-
nouncement on Monday and Tuesday about the Keane case on which

iu_; was examined at length, Stevens says one thing, but his acts betray
1im,
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Further, in the case Smith v. Dushong, 71-1064, and I do have the
pleadings before me in this case, this is a brief along with the notice
of motion under rules 40 and 41, designed to stay the mandate of the
court.

It is difficult for me to refer to a note and then come back to my
writing because of my visual loss and the difficulty.

In Smith v. Dushong, which also came before Mr. Stevens simul-
taneously with the Bauer case, Dushong was one of my employees who
was a thief and stole some $33,000 worth of airline tickets and whom
I have reported in the words of a witness willing to appear before
the grand jury as having paid Mr. Bauer a $5,000 bribe to avoid pro-
secution, and to obtain a favorable decision from Judge Napoli in the
district court. This was another case in which Judge Napoli ruled.

The case was based upon my written contract with Dushong, The
contract was fully recited within the complaint under full compliance
of the Tllinois law, which I believe is TRS 11036. Mr. Napoli made the
strange ruling, and this is important to understand because we must
consider Mr. Stevens’ ruling 1 the light of this. Mr. Napoli, and I
quote Judge Napoli as closely as possible: “If the case sounds in
contract, it 13 filed timely. If 1¢ is filed in tort, it is barred by the 3-
year statute of limitations, I find that the case sounds in tort.” And the
case was dismissed.

I repeat again, the case was based on contract which was fully recited
within the complaint. I ask you to try to find any legal justification
for this strange and illegal decision. One can only arrive at the con-
clusion that T have that M1, Napoli was paid for a favorable decision
for Dushong, just as he paid for protection from Mr. William Bauer.

Mr. Stevens upheld Napoli's illegal ruling by a devious trick commeon
to the Seventh Circuit. Rule 2 is a local rule by which the judges can,
and I quote, “suspend the rules,” so they can dispose of “my own
troublesome cases.” This is akin to thieves who suspend the theft
statute so that they can commit a crime. The Dushong case is loaded
with Mr. Stevens’ illegal rulings, all favoring Dushong, the thief.
See Dushong’s letter in the file written personally to chief judge, which
was answered by Judee Stevens without a copy to me, Here is a
graphic example of illegal and very undesirable ex parte working
arrangements between a client and a judge.

The Dushong case implicates Bauer, the distvict attorney, Dushong
and others paid off. Tf this case came to trial, Bower would be called
upon to answer, one, why did you refuse to prosecute Dushong at all?
Two, did yon accept a bribe from Dushong? Now, if Mr. Bauer
answered in the negative that he had not accepted a bribe, T had a
willing witness who could come and testify that Mr. Bauer was paid
a $5.000 bribe of my stolen money, but Mr. Bauer was now the [7.S.
attorney and before this committee as a judicial nominee, who could
be revealed as the corrupt person I have claimed him to be, and Bauer
would, of necessity, have been rejected by this conunittee and probably
impeached in his other position as well.

Mr. Bauer’s ambition, by the way, like Mr. Stevens’, is that of
hecoming a Supreme Court Justice.

Read my pleadings filed in the Seventh Cireuwit in Smith v. Dushong.
1 believe you will find its counterpart in Smith v. Bauer. I had some of
the Dushong motions, and T am supplying them to the committee. In
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it T chavged Judge Stevens et al, as follows. In the notice, I will read
only a few scattered Tines thr oughout this aptly taken motion, “Please

take notice T have this date filed bV mail the attached motion for ruling
mnder rules 40 and 41 for seven reasons, all of which incorporate fr. aud
on the part of the defendant-appellee’s counsel”

Mr. Westenarn, Excuse me, Mr. Smith. I think the pleading that
vou are reading from is in the packet of papets that you turned over
fo the committee. T renmember seeing it there mvse]f Material that
has already been turned over to the committee you do not need to
read again.

Mr. Syrrin Well, T would like to emphasize some of the salient
pointz. if T conld.

Mr. Westeinar, All right.

Mz Sarrrnn, So, the net result of Mr. Stevens’ ruling in the Dushong
ease was that the case was absolutely dismissed without any opinion
ruling. T think that T must rely on my memory that my brief incor-
porates the fact that T asked Jud're Stevens for a memorandum of
Taw. justifying his totally illegal p051t1011, which he refused to do.

My motion inder rule 40 and 41 was, of course, denied. I was unable
to pursue the case much further. although 1 did file preliminary mo-
tions in the Supreme Court, but the vecord would show that I was
shortly thereafter hospitalized for additional eye surgery of a very
grave nature,

I now conie to another case of great significance, Smith v. Faternal
f2ceenue Service. T do not have the number of this case. However, it
i~ immediately available to the committee from the reference cards.
An hour could be used to delineate the illegality in this case,

1 was unemployved for T vears, almost totallv, and I was a target
for Internal Revenne harassment. Obviously T had been placed on
the enemy list by Mr. Bauver and possibly with the concurrence of
Mr. Stevens, althongh T do not make that a direct charge, but I do
charge that to Mr. Bauer.

To stop the harassment T filed a suit against the IRS in the Tax
Court in Washington. 1.C. The IRS failed to reply timely and 1
moved for a defaulted judgment. which wag denied. A hearing was
~et for Mayv 21. 1973. T ask that the date be noted with careful
3] weeificity, The hearing, the only one so far, was to be held on May 21,

1973 (}11 or about \If\v 15, again. I say, note that date, 1 week befor(-
the hes aving, the Internal Revenue seized my funds, $700. This money
was designated as realty tax money. Those taxes now have still been
unpaid, I have referred to the fact that if we do not Pay $1,000 in
taxes in penalty by Decemiber 23, this month, we will lose this fully
paid home,

O May 21, the Tax Court judge dismissed me and gave ITRS a new
legal judement. of 2,000, plus, I filed timely notions to set aside the
fidgment. There are many motions on file in this case which are readily
accesgible to the committee n the local Tax Court.

Finally. in November, while these motions, postjudgment motions,
were still under conwlel.ltlon and in various stages of process, an
TRS agent attempted to seize my automobile, When I demanded from
hint a court order. the agent could not produce it. I then showed him
my up-to-date file, and he backed down and left my ¢ar in my
possession.
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To terminate such illegal harassment, I filed for a restraining order
in the Seventh Circuit. the only court open quickly to me because it
is only 70 miles away. T also filed a motion for the return of my $700.
Mr. Stevens ordered the Internal Revenne attorney to reply by Novem-
ber 26, I believe that was 1972. The attorney failed to reply. Instead,
111 a ]ette1 dated November 26, the very daV he was to have his p]ear]-
ings on file, he wrote a letter W]th the shtement I have been too busy
w1th the hohdays and he asked for more time, I opposed his being
given more time by stating that I, too, had holidays and I, too. had
pressing work to take care of and I too, had very difficnlt problems,
especially with my eyes and so on. The motion is on file, Sec my
scathing pleadings.

The IRS attornev never filed a reply to my knowledgze; at Ieast T
never got a copyv of any such reply, despite the order of Judge Stev-
ens. But Mr. Stevens, on November 30—now, I put a question mark
after that date becanse I am going by memory. However, it was very
quickly after I filed my reply motion, asking that additional time to
the IRS not be granted.

Mr. Stevens, on November 30, denied my motion for a restraining
order and denied me the return of my $700. Here is onc of the most
glaring constitutional deprivations that could be brought before this
Court unless it is in the case of my illegal arrest on election day.

Mr. Tunney questioned at length as to Mr. Stevens’ regard for the
fourth amendinent. Here is proof positive that Mr. Stevenc by his
rulings, has no regard for the fourth amendment. T have also shown
he has no regard for the first amendment, I have shown proof positive
that he hasno regard for the 14th amendment. So. Stevens again proves
his determination to destroy those sacred rights in our hallowed
Constitntion,

I ask this committee not to be misled by what he savs: judge him
on his acts. Not acts in favored cases that he has submitted to the
committee and to the bar association, but cases hie has not presented,
and these cases. 1f he could, he would destroy the total files so that
they could not be used against him, And I state tonight before this
coinnittee that these cases nre haunting him at this moment, just as
surely as Morley’s ghost of Dickens’ Christmas Carol.

In conclusion, T come to one more case. It is o tragic and a bitter
case, too long to properly relate here. It involves my home and an
illegal possession. I have not been able to bring before the committee—
I will only brief this very shortly. At one statre of my political prescen-
tion I was snbjected to a criminal warrant “For theft. T was tried for
that theft, The theft consisted of my stopping payment on a check on
which I had just legal ground to stop payment, but Mr. Bauer, as
the district attorney, cal]ed this theft which is absolutely opposed to
I1linois statutes.

Now, we went through the trial and T was found guilty under very
strange circumstances, By this time I had myself pro se filed and pro-
ceeded in six criminal charges that had been placed against me by
Mr. Bauer. All of them were false, but T defended myself pre se and
I won every case.

There was no attorney, district attorney, and assistant, in the Du
Page Courthouse who would oppose me in any case I brought.
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Now, we come to another bitter experience. The judges of the Du
Page court—there was one judge, T believe it was Judge Attin—
ruled that T would not be allowed to represent myvself in the proceed-
ings of this criminal theft charge, tlic reason being, as T have stated,
that no district attorney would appear before me. They knew I would
win.

Mr. Westpirar. Mr. Smith, excuze me. You are mentioning a pro-
ceeding in the Du Page County Court. Judge Stevens had no con-
neetion with the Du Page County Court.

Mr. Sanri. He has a connection with the outgrowth of this case.
I will tie it all in.

Mr. Wrstemarn. How much more do you have ?

Mr. Sarrra. Possibly 5 minutes.

Mr. Westenarn, All right.

Mr. Sarrrin. Therefore I will indicate that T was found gwilty falsely
becanse I had to hire a lawyer who was drunk during the trial and
fell in a heap right in front of the jary. Under such conditions I was
found guilty. T hired an appeal lawyer. This, again. is a tragic story.
To make a long storv short, this appeal lawyer failed to file my appel-
late brief. all the meanwhile telling e that everything was fine, he
had a eontinuance. On Cetober 5, 1965, T called iy lawyer at 5 o'clock
in the cvening, I said, Mr. Brentikis, let's get this case over with so
I can restore my business. 1 am eager to get back where I can carn a
living. ITe gaid, everything’s fine, I have another continusnce. This
wag at 5§ o’clock on QOctober 3, 1865.

The next day, Qetober 6, 1963, T was picked np and brought before
a judge of that circuit. The district attorney stated that my appeal
had been denied and demanded immediate incarceration, T was imined-
1ately transferred to the Stateville Pentitentiary. T was nol allowed to
telephone my wife, who searched the hospitals g1l night long looking
for me, only to learn the bitter truth through some circuitous ronte
that I was 1n the penitentiary. This has never been done. as T under-
stand it, in the history of eriminal Inw. You are also allowed a tele-
phone call when vou are imprisoned. You arve also allowed o telephone
call when you are transferred to another institution.

I was denied phone calls both times, and T was held in secluston for
almost 30 days, Incommunicative so my wife could not reach e,

Under such conditions as this. we had to get along as best we could.
We had to get a loan on our house becanse neither one of us was
employed and T was in prison. -\ trusted lawyer said thet I appoint
a trustee for this loan who would get a loan.

Therefore, I appointed my mother as a trustec. T wrote a letter from
the penitentiary and it is prima facie evidence, because it moes through
A CCIISOT.

Iinstructed the lawyer, Mr. Robert Ransome of Oak Parl, T11., make
my mother, Mrs, Alice R. Smith., the trustee of the property with IR, .J.
Smith and Winifred Smith as sole beneficiaries of the trust.

To make a long story short, a lawyer came to our aid and 10 months
after the beginning of my Imprisonment the case was resolved and
reversed by a Supreme Court ruling that stated that a stop payment
check was a civil cage and not a criminal case.

But, the damage was done.
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Shortly thereafter, within a month I was immediately hospitalized
as I have already said, and a year later we attempted to sell our home.
The house was sold in July. I, myself, made the sale.

I filled out the documents. I turned them over to my same trusted
lawyer and this was right away. And for 5 or 6 months he kept
delaying the transaction, telling me that the people who were buying
it had asked for an extension of time, which we gave him. He was to
get money for such extensions and he never did.

When we finally came, 1 believe it was IDecember 23, to close the
case, this lawyer was Robert Ransome of Qak Park, it is & matter of
record that the Federal court had made my mother the full owner
of that property. And my mother, under the influence of my larcenous
brother, refused to return the title to us.

This was our only remaining property, the only thing we liad any
hopes of covering my eye operations and getting my business restored,
which we have not to this day fully cleaved.

Now, ultimately, we nsed every possible source of mediation because
of the family nature of this peculiar situation.

My minister made overtures. I want to her minister. All mediation
was refused. My mother stated, see my lawyer.

Because of the diversity of citizenship, I filed this case in the Federal
district court of Chicago. I do not have the number, but it could be
readily determined, It is Smith v. Smith. And I believe Mr. Ransome
wag in on that too, I am not sure, There are two cases, by the way.

This case came before Judge Lynch, Now, I would prefer veading
to confine my remarks. Ineidentally, I have included transcripts of the
hearings before Judge Lynch of two dates. I have these to show the
shocking treatment I received from Judge Lynch. I was charged with
contempt, for no reason whatsoever, I was charged with contempt so
that I would be totally intimidated and drop the case.

I had threats made against me that I would not only be put in jail,
you will find the exact quotation, Judge Lynch stating, T will change
your residence.

You wil} also find in the transcript that Judge Lynch further in-
timidated me by ordering that I appear before a psychiatrist of his
choosing to prove my mental competency.

Incidentally, he referred to the psychiatrist that he appointed as
Dr. Arveama. The files of the American Medical Association show there
i1 no Dr. Arcama, and there was none in the Chicago telephone book.
This was enc of the illegal tricks used by the judges of the district
court tointimidate anyone whose cases they want to dismiss.

The opposing lawyer I now find is a friend of Mayor Daley. Lynch
was Daley’s former Iaw partner and hand-picked Fecleral judge.

Mr. Westrian. Did you appeal that case to the Seventh Circuit?

Mr. Sarrra. Yes; I am coming to that.

The next day our luncheon buddies of the opposing lawyer, whose
name, by the way, is Mr. Arcama, and all are close friends of Thomas
Keane and possibly Judge Stevens—I stress possibly. Now we coine to
Judge Stevens’ part in this very sad and tragie case.

My property is at stake. I am ordered by Judgze Lyneh not to come
back to lus court. The case is continued generallv until I prove my
mental competency to proceed pro se with a psychiatric examination
by a psychiatrist who does not exist.

Or, in the alternative, I have to be represented by counsel.
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T submit to the committee that I have the constitutional right of
appearing pro se, I also suggest that an examination of my pleadings
in that gpecific case especially will prove that I am highly competent
and highly skilled in Federal practice.

All of these issues were brought before Judge Stevens in the seventh
circuit, Judge Stevens dismissed this case. Now, this was an inter-
locutory appeal in which T appealed asking that the actions of Judge
Lynch be reversed and that he be ordered to conduct a trial or in the
alternative to give me another judge.

Judge Stevens threw this case out of court. In essence he has allowed
my home to be stolen by my own brother and my mother. I state to this
comunittee positively and emphatically that Judge Stevens is in con-
sort with my political enemies to steal every penny that I can possibly
get together, they have stolen my property, they will continue to steal
my property.

They have subjected me to police harassment, the like of which has
never been told in the Tnited States. And when I relate some of these
things and you have only a sketchy understanding of the whole situa-
tion, people tell me this can not happen in the TTnited States and then
they get the little thought in their mind that this man truly must he
unbalanced, these things could not happen.

My, Westeiran. Mr. Smith. vou have had about an hour now to com-
Plete your statement that you thonght might take 20 minutes or so.

Mr. Sarrrmr. I have only two more pages.

I could cite more cases. I have submitted all of these pleadings by
memory. [ do not claim to have the phenomenal memory of John
Dean, but I urge you to compare the actual files and also the actual
rules signed by Judge Stevens, rulings and the like of iy well-pleaded
motions and see how My. Stevens has ravaged the Taw, the Constitu-
tion, and our sacred rights as citizens of the UTnited States.

I repeat that T am the most valid witness to be heard pro and con be-
cause I have brought before this committee the actual cases and the ac-
tual rulings of Judge Stevens,

They came to praise without knowing all of he machinations of
this totally corrupt judge. who must only be denied the high office he
secks but must be denied his present position as well.

Read my three page conclusion, especially. ineluded in my paclket
of materials. He has violated not only the Constitntion hnt most of the
cannons of judicial ethics of which he has eloquent!y spoken in this
hearing.

Yesterday, he himself, velated the importance of the appearance of
impropriety. He condemus himself in Bauer, Dushong, IRS, Smith v.
Smith.

He has shown his true Janusfaced self,

Omne face. Janus was the Roman god with two faces, one face of
Judge Stevens blesses the Constitution, the other face reviles it.

We do not want a two-faced judge on the Supreme Court of the
United States or in any other court of our land.

I submit, gentlemen of the committee, that you must consider my
pleadings in my cases and the rulings of Judge Sievens to prove beyod
the shadow of a doubt that Mr, Stevens is absolutely opposed to the
constitutional rights of every citizen.

And I thank you.
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Alr. Wrsrprar, Thank you, Mr. Smith.
o I understand the committee will recess subject to the call of the
hair.
[Whereupon, at 5:30 p.m., the committee recessed subject to the call
of the Chair.]
[The chairman subsequently made the following statements a part
of the record.]
CoNGRESg OF THE UNITED STATES,

House oF REPREBENTATIVES,
Washington, D.C., December 9, 1975,

SrarrMERT BY BELLA 8, ABZUG, To THE SENATE JUDICIARY COMMITTEE FIEARINGS
ON THE CONFIRMATION OF JUDGE JonN PAUL STEVENS T THE SUPREME COURT

Senator Eastland and Members of the Senate Judiciary Committee :

As vou realize from reading the letter which I circulated to you yesterday,
when this hearing began, I had questions about Judge Stevensy’ sensitivity to
women's rights based on his decisions in a number of sex diserimination cases
which came before him in the Court of Appeals.

After learning of his statement yesterday that he would decide these cases ex-
actly the same way today, T am increasingly concerned over this hasty confirma-
tion process. In light of this statement, I am especially dizturbed about Judge
Stevens' dissent in the United dir Lines case, where he failed to find that the no-
marriage rule for stewardesses was sex discrimination prohibited by Title VII of
the Civil Rights Act of 1964,

This opinion was anachronistie when written, but when it is examined again
in 1975, with the hindsight of the progressive development of Title VIT law in
the intervening four years, I find it nnbelievable that Judge Stevens would rule
the same way,

After reading the Judge’s comments at vesterday’s hearings, I found myself
conipelled to come before you to urge that these hearings not be adjourned with-
out your hearing from additional women’s groups, female jurists and others who
have 2 wery serious interest in Judge Stevens’ views—particularly with refer-
ence to the Equal Rights Amendment which was overwhelmingly passed by the
Congress and ratified by 34 states.

I mnst say that I found the Judge’ slack of knowledge about the background
of the amendment shocking., It i3 ont of step with the times that a man being
recommended for the highest court in our land would not be familiar with the
outcome of lifigation which attempted to apply the 14th amendment to women
as it had been -'mphed to minorities.

Judge Stevens’ view of the ERA reflects the thinking of the 1950°s when legal
scholars still believed that the courts wonld interpret the 14th amendment expan-
sivelr. As the history of litigation showed that not to be inevitably the case,
women's organizations, trade unions and civil rights groups became increasingly
convinced of the necessity for adding the Equal Rights Amendment fo the Con-
stitntion, For that reason, the broadest coalition of groups including the Demo-
cratic and Republican parties snpports its ratification as the best means of guar-
anfeeing equal justice under the law,

There is ample legal literature on what the ERA would accomplish and T would
be happy to provide the relevant arficles to the nominee and the Committee.
Rather than take np the Committee’s time with citations to Law Review journals,
I urge this Committee not to confirm this nominee hastily—Dbut rather to recess
and allow inferested groups the time to come forward and testify oun Judge
Stevens’ nomination and his positions as stated before this Committee.

I and other Members of Congress as well 2§ major women’s groups urged
President Ford to nominate a woman to the Snpreme Court and were disap-
pointed with his failure to attempt to redress the historical imbalance in our
Courts, None of us advocating the appointment of a women to the High Court
has even suggested that the appointment be made on the basis of sex alone, There
are a4 number of highly qualiffied women jurists and lawyers in our country from
whom a ruitable choice conid be made, if there were a desire to do so. Clearly,
the President had no such desire,

It is ironie that the nominee chogsen by our non-elected President in this In.
ternaftional Women’s Year should turn out to be unsympathetie to the needs of
over half onr population. I see no reazon why the Senate should hasten to ap-
prove the T'resident’s choice, particularly when a lifetime appointment is
invoelved.
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WoMEN's LEGAL DEFENSE FUND,
Washington, D.C.
Hon, JaMrs Q. EASTLAKD,
Chairman, Senate Judiciary Commitiee,
Washington, D.C.

STATEMENT OF OPPOSITION TO THE NOMINATION OF JUDGE JOHN DPPAUL STEVENS TO
THE SUPREME COURT OF THE UNITED STATES

The Women’s Legal Defense Fund, a non-profit, tax exempt corporation organ-
ized in 1971 to secure equal rights for women by providing volunteer legal rep-
resentation in sex diserimination cases, whose membership includes both attor-
neys and lay persons, wishes to state that we oppose the nomination of Judge
John Paul Stevens to the vacant Supreme Court seat for the following reasons:

1. Judge Stevens’ comment that race discrimination is a “more important”
issve than sex diserimination shows a blatant insensitivity to discrimination
against women.

2. Hig statement that he would never rule sex as a suspect classification, such
s«ex-based diserimination to be gubjected to the strictest scrutiny by the Supreme
Court, reveals a predisposition to rule adversely in cases which women bring
under the Equal Protection Clause of the 14th Amendment to the Constitution.

3. His self-admitted lack of knowledge of the legal implications of the Equal
Rights Amendment to the Constitution is appalling in light of the Supreme
Conrt’s function of understanding and interpreting the Constitution of the
TUnited States:; and surprising in light of the opinion which he wrote in Dyer v,
Riair® npholding a state of Illinois procedural rule change which effectively
defeated the Equal Rights Amendment in Illinois?

4. His decision in Sprogis v. United Airlines ® shows that Judge Stevens based
his opinion in that case on preconceived notions of women rather than the regu-
Intions arising under Title VII of the Civil Rights Act of 1964 (as amended in
1972) dealing with sexual equality, and in faet, misinterpreted Title VII. His
opiniolts in both Poe v. Bellin Memorial Hogpital * and Cohen v. Illinois Institute
of Teehnology ® which deunied that there was any state action present, prevented
the female plaintiffs in those cases from ever reaching the central issue in-
volved—sex based diserimination.

For the above reasons. the Women's Y.egal Defense ¥und urges you to re-
examine the eredentials of Judge Stevens as to his fifness to serve on the Supreme
Court and further arges you to vote “no” on his nomination.

NAN ARON.
President.

DERGER, NEWMARK & FENCHEL,
Chicagen, Itl., December 2, 19735,
Re Ilon. John Paul Sfevens.
ITon. JanEs EASTLAXD,
Chairman, Commiitice on the Judiciary,
.8, Senate,
YWashington, D.C,

DEsr SExaror EasTLaxp: Tt is my understanding that several years ago,
when Judge Stevens’ nomination for his present judicial office was being con-
sidered by the United States Senate, Mr., T.eslie G. Behrend, of Barringion,
Illinoiz, wrote to the Senate Committee on the Jndiciary with relation to an
arbitration award which had heen made by John Paul Stevens. as arbitrator,
when he was an attorney practicing in Chicago. I only learned of that letter sub-
seqauent to its receipt by the committee,

T represented Mr. Behrend in relation to that award (bnt on!y suhsequent to
its entry), The arhifration proceeding was administered by the American Arbitra-
tion Associafion (Chicago office) and was designated No. 51 10 0010 67—C, Leslie
G. Telrend and Robert . Woods, The proceeding involved an accounting, be-
tween ex-pariners, ns to the management consultant husiness they had operated.

1000 F, Sapn. 1291 (7th Cir. 1975).

2 The ERA had been approved by a simple majority vote in the Senate; the rule change
reanired a 3% vote of the Jegislature,

4444 F 240 1104 (7Tth Cir 10713,

F4TOF 24 750 4Tth Cir. 1973).

741030 (7th Civ, Octoher 28, 1975),
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Subsequent to entry of an award in favor of Mr., Woods, Mr, Behrend’s then
attorney made a motion, in the companion court action between Woods and
Behrend, to vacate the arbitration award. That motion was denied and the
award was affimed. That aetion was in the Cirenit Court of Lake County.
Illinois, and was designated John Robert Woods vs, Leslie (. Behrend, No. 67
¢ 1337.

After the court’s denial of his motion to vacate the award Mr. Dehrend
engaged this firm and I undertook to repregent him regarding the above arbitia-
tion award and court action. I tiled a motion muder Section (8.3 of the [llino
Civil Practice Aet tfor reconsideration of the court’s prior orders and for vacu-
tion of the award and for other relief. The main thrust of the motion was that
the partnership agreement specifically put the partnership on a cash basis
while the award was predicated at leaxt in part, on an accrual accounting basix.
Neither in muy motion, nor otherwise, did I raise any question as to the arbitra-
tor's integrity or competence. The award was vaeated by Judge Minard E. Ilulse
on January 30, 1969 and the cause was remanded to the arbitrator, or his sue-
cessor, with directions relating to varions accounting points (ineluding a cash
basis acconuting as to three contracts in issue). The court order in no way raised
any guestion as to the arbitrator’s integrity or competency. Nor was any such
guestion in any way involved either in the avbitration proceeding or in the court
action.

I have known John Paul Stevens since about 1932 and have participated in
litigation in which he was also serving as attorney. His conduet and demeanor
has always Dbeen above reproach, his exceptional legal ability manifest.

At the time that Aftoritey Stevens' nomination to the Court of Appeals was
under consideration, I wrote a letter similar to this one to the then Senate
Judiciary Committee. I wrote that letter, and I write this one, to lay at rest any
charge or intimation of any impropriety on the part of the avbitrator, John IYaal
Stevens, in his rendition of the above referred to award.

In my opinion Judge Stevens will make an ontstanding member of the Supreme
Court of the Unifed Siates.

Respectfully submitted,

Harry D, LAVERY.

BAR ABSOCIATION OF THE SEVENTH FEDERAL CIRCUIT.
Chicago, TH,, December 8, 1973,
Tlon. JamEs Q. EASTLAND,
Senate Judiciary Conunittee, U.S. Senate,
Wasghington, D.C.

My DEAR SENATOR FEasTrAXD: Tt is my 2reat plensure to submit to yon, for yenr
cousideration and that of other Cominittee mwembers, and for Inclusion in the
record of confirmation hearings of the Senate Judiciary Committee being lLield
on the nomination of Circuit Judge John Panl Stevens to the Supreme Court,
true copies of a resolution unanimously adopted by the Board of Governors of
the Bar Association of the Seventh Federal Circuit, at its meeting on Decem-
her 6, 1975, in Chicago, IHinois.

Sincerely,
WiILLIsaM M. Evaxns,
President.
Enclosnre.
RES0LUTION

Whereas, President Ford has nominated John Paul Stevens, Cirenit Judge.
U.8. Court of Appeals for the Seventh (Cireuit, to fill & vacancy in the TN,
Supreme Court; and

Whereas, the U.8, Senate Judiciary Committee is about to hold hearings on
the confirmation of that appointntent; and

Whereas, Supreme Court Justice designate Stevens is uniformly recoghized by
the Bar and Bench alike, in hoth the Seventl Federal Judiciary Cirenit and
elsewhere, to be highly qualified to serve on our highest Court by reason of dem-
onstrated fairness, integrity and high intellect ; and

Whereas, after an excellent college and law school record interspersed with
distinguished service in the Armed Forces, John Taul Stevens has demonsirated
in a ecareer of nearly three decades as law clerk, scholar, counsel to a Congres-
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sional Committee, lawyer and advocate. law teacher and guthor and finally as
it Cireunit Judge on the second highest Court in the Federal Judiciary—execep-
tional capaeity, character and fitness for this highest judicial office ; and

Whereas, designate Stevens has served with great dedication and distinetion
far more than five years as a Circuit Judge of the T.8. Court of Appeals for the
Meventh Cireuit, and by demonstrating, for all to wee, hig exceptional judicial
tinlents : Now, therefore, be it

Resolred, that this Association, on behalf of the Bar of the Federal Courts in
THinoig, Indiana and Wisconsin, does hereby record its abiding convietion that
Cirenit Judge John Panl Stevens is eminently well gqualified by demonstrated
character, temperatnent and experience, to zerve as a Justice of the U.S. Supreme
Court; that his appointment to that high office shonld e confirmed promptiy by
the Senate: and that Lis service on that Court will be in its highest traditions
and be it further

Resoleed, that the proper officers of the Association be, and they hereby are,
authorized and directed to subwit suitable eopies of this resolution to the Chair-
man and Members of the Senate Judiciary Committee for their consideration,
and for inclusion in the record of the confirmation hearings of that Committee
on the nomination of Circuit Jadge Stevens to serve on the U8, supreme Court.

T hereby certify that the Board of Governors of the Bar Association of the
Seventh Federal Circuit unanimonsly adopted the foregoing resotution in o meet-
ing assembled in Chicago, Illinois, on the 6th day of December, 1975,

Frunperal PAR ASSOCIATION,
Washington. DA, Decewder 12, 1975,
Hon, Jases O, EASTLAND,
Chairman, Judiciary Committee, U8, Senate,
Washington, D.C.

My DEar SENATOR Eastraxp: It is my pleasure to inform you of the position
of this Association’s National Judicial Selection Committee to support 1'rexident
Ford's nomination of Honorable John I'aul Stevens to the Supreme Court of the
United States.

The Judicial Selection Committee has evaluated the qualifications of the nomi-
nee and has found, without dissent. that Judge Stfevens is execeptionally well
qualified for appointment,

We request that this communication e made a part of the official proceedings
of the Judiciary Committee of the Senate,

Sincerely,
Joseri 8. FONTANA,
Chairman, National Judicial Selection Comnritice.
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