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world, are other nations doing in the
order we have chosen,

The PRESIDING OFFICER. The
Senator from Washington has con-
sumed 15 minutes.

Mr, EVANS, Mr. President, will the
Senator from Loulsiana give me about
3 more minutes?

Mr. JOHNSTON. Yes, Mr. Presi-
dent.

The PRESIDING OFFICER. With-
out objection, the Senator is recog-
nized for 3 minutes,

Mr. EVANS. Nowhere In the world
are they doing it the way we are.
France and Sweden both understand
the technology of a monlitored retriev-
able storage. They have them operat-
ing. We saw them. We visited each of
them. They are of two different types,
but both working very successfully, in-
cidently, with the support and acquis-
cence of the people who live in and
around these sites.

They understand, as we should, that
you start with what you know best,
put them into operation, collect the
waste, adequately handle it, process it
if you desire to, and continue to study
a deep repository which should come
later. The advantages of this are so
well known and so stralghtforward
that I fall to understand why we as a
nation uniquely have rejected this
order of events. We know the tech-
niques of an MRS. It cools the waste
and makes a deep repository cheaper
and easier to ultimately construct. It
probably, if we did it right, would cool
the waste sufficiently so that we
would make a second repository un-
necessary, not just for an interim
period but probably forever, It gives us
time to really settle on the design and
location of a deep repository,

We are more likely, ultimately, Mr.

President, to gain acceptance of a.

monitored retrievable storage than we
are a deep repository. Legislators from
my own State even said, in a letter
sent to me signed by 21 legislators,
that {f a defense MRS were built at
Hanford, which is desperately neces-
sary, that they could see the accept-
ance of some civilian waste along with
that.

We have better information on an
MRS from other nations. And if we
move in the same order they are
moving, we will gain their knowledge
on deep repositories before having to
make a decision.

We are pushed, shoved, scared by
outside forces and organizations, each
with their own agenda in trying to
push us into a deep repository and
ignore the value of a monitored re-
trievable storage.

But, Mr, President, we are where we
are. It is time to make decisions. I be-
lieve the energy bill does so in a clear,
In an orderly, and in a cost-effective
manner, It minimizes delay and it also,
MTr. President, minimizes politics.

CONGRESSIONAL RECORD--SENATE

I do not think we should conjecture
on what the other House may do in
the selection of conferees or how they
would handle the negotiations be-
tween the two Houses. I do not believe
we should respond to those who said,
“Well, we can’t legislate on an appro-
priations act.” If that were a uniform
conclusion, I would support it enthusi-
astically. But everyone knows that we
constantly and repetitively legislate on
an appropriations act where it appears
to be the desirable thing to do. And
that is precisely what we are doing
here.

Mr. President, I hope that when the
votes come up today and over the next
several days we vote to sustain the po-
sition of the Energy Committee, we
vote to move ahead on this process,
and we vote most of all to reject the
concepts of delay and politics which, I
fear, too much have gotten involved In
this debate.

The PRESIDING OFFICER. The
time of the Senator from Washington
has expired. Who yields time?

Mr. EXON. Mr. President, I would
like to ask if the two sides would yield
me 5 minutes out of their remaining
time to speak on the subject, since no
one else Is anxious to speak at this
moment. If I could get 2% minutes of
the 1-hour time allocated to the Sena-
tor from Nevada and 2% minutes from
the other side of the issue, I could dis-
pose of this matter and I think not
delay the Senate.

Mr. REID. Does the Senator from
Louisiana wish to yield?

Mr. JOHNSTON. I will, reluctantly.
I think we will be running out of time.
I thought the Senator from
Nevada—

Mr, REID. I was ready to proceed,
but if the Senator is willing to yield
2% minutes, I will, also.

Mr. JOHNSTON. Mr. President, I
will very reluctantly do that and say
this is the last such request I will
accede to, because I am going to have
to limit the people on my side, I do not
know where they are.

Mr. REID. I will join with the Sena-
tor.

Mr. JOHNSTON. 1 yield,

Mr. EXON. Let me ask unanimous
consent that I be allowed to proceed
for 5 minutes without the time being
charged to either of the other parties
to the time agreement and that, if nec-
essary, the vote be delayed by 5 min-
utes after the scheduled 1 ¢’clock vote.

Mr. BYRD, Mr, President, reserving
my right to object, I do not wish to
enter into any agreement that would
have the effect of delaylng the 1
o’clock vote,

Does the Senator wish to speak as in
morning business?

Mr. EXON. I have been trying to ac-
commodate everyone on this, As usual,
we run into these situations where
people have been on the floor, talking
incessantly, about this very important
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matter. I think I have something im.
portant I want to say on another
matter. I would like to speak for 5
minutezs as if in morning business
under some arrangement.

Mr. BYRD. Mr. President, how
about having the time come out of
both sides equally?

Mr. REID. We have alread
to that, Mr. Leader. y 8ereed

The PRESIDING OFFICER. The
Senator from Nebraska is recognized
for 5 minutes.

YOUTHFUL DRUG ABUSE AND
THE SUPREME COURT

Mr. EXON. Mr. President, I thank
my colleagues for their consideration.
I am pleased with the President’s nom-
ination of Judge Anthony Kennedy to
the vacancy on the U.S8. Supreme
Court. Judge Kennedy, of Sacramento,
comes to this body with a lot of very
progressive and yet conservative views.
I believe at this juncture, from what I
know now, subject to the confirmation
process, that he is a good nominee,

Judge Kennedy's reputation as a
sound conservative jurist precedes him
and bodes well for his early eventual
confirmation. However, as 1 said
before and cautioned before, let us
allow the confirmation process and ap-
proval to work in the Senate. It has
served us well in the past.

The withdrawal of the nomination
of Judge Ginsburg may in the long
run prove to be a positive action and
have a positive effect on society In
general and prove to be very instru-
mental in moving forward our fight
against illegal drugs. It sends a mes-
sage to our youth that society con-
demns the use of all illegal drugs and
this might be a turning point in our
war against drugs. If so, the failed
Ginsburg nomination might be eventu-
ally looked back upon as a shot heard
round the world in the successful fight
against drug abuse, especially youth-
ful drug abuse, that I have fought all
my life.

There has been a near landslide of
prominent and effective public office-
holders who have conceded early ex-
perimentation with marijuana. I reject
the views of the holier than thou;
those few who hold no one who has
ever experimented with the drug are
not fit for public office, years later, be-
cause of that transgression alone.

Where are our real Judeo-Christian
ethics and principles? Who Is the first
among us to be without sin? I say
again that I have never used marijua-
na. However, to say that that alone
makes me holier than others and
better qualified to serve in the public
office—it is gross nonsense.

I was safely home during the Viet-
nam war tragedy, resting on my lau-
rels as a World War II veteran, in an
adult society that frowned uponh long
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hair and marijuana as kid stuff. We
should remember it was the kids of
that era who lived and died in Viet-
nam and it was us good guys, clean
and wholesome, who exposed them to
the Vietham syndrome and brought
them home—those who lived—to an
sura of “Sorry about that.”

The political purists of today who do
not recognize the difference between
ithe general pressures of the Vietnam-
driven society and today talk as if they
were smoking grass; even If they are,
as I do not believe, free from any law
violations.

Mr. President, I yield back the bal-
ance of my time and I thank my col-
leagues,

The PRESIDING OFFICER. The
Senator form Nebraska yields time.
Who yields time? The Senator from
Nevada.

Mr. REID. Mr. President, I yield
myself 10 minutes.

The PRESIDING OFFICER. The
Senstor from Nevada is recognized for
10 minutes.

ENERGY AND WATER DEVELOP-
MENT APPROFRIATION ACT,
1988

The Senate continued with the con-
sideration of the bill (H.R. 2700).

Mr. REID. Mr. President, my {riend
from Washington, the senlor Senator
from Washington, I think, did what
any good engineer would do, that Is
glve & very poor history lesson.

In his opening remarks the senior
Senator from Washington said he was
golng to glve a history lesson, and
then falled to do so. I would suggest
that nowhere in my statements have I
sald anything about the monitored re-
trievable storage system being some-
thing that we should not do. In fact, if
the senlor Senator from Washington
would look at the record, it would
show that anything being done with
the monltored retrievable storage
system that is somewhat unusual is in
the context of this legislation on an
appropriations bill. It is nothing that
this Senator has said or done, or noth-
Ing that the Environment and Publlc
Works Committee has done,

If, in fact, anyone would look at the
statements made by the sendor Sena-
tor from Washington where he said:
Nowhere do I say that we should do
away with the monitored retrievable
system-—neither are we. I think that
the Senator’s suggestion is along the
same lines as ours. Perhaps he has not
been briefed properly by his staff as to
what has been going on on the Senate
fioor. We do not suggest delay. The
senior Senator from Washington sug-
gests there might be something magi-
cal In the 1988 and 1990 election peri-
ods, Those Benators that have taken
time on this floor; namely, the junior
Senator from Washington and the
junior Senator from the State of
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Nevada, we are not up for election in
1988 or 1990; we were just elected. So 1
would suggest, again, that this is an
example of why engineers shouwid not
give history lessons.

I would further suggest, Mr. Presi-
dent, that the senlor Senator from the
State of Washington says: Follow the
Energy Committee. We are not here
with the Energy Committee; we are
here with the Appropriations Commit-
tee. That is what is before this body,
not the Energy Committee. So how
can we possibly be asked to do that?
We have an appropriations bill that is
before this body and that is the bill we
are debating. There should not be leg-
islation on an appropriations bill.

The Senator talks of the time spent
by the Energy Committee. Well,
maybe they did; but certainly the Ap-
propriations Committee is being asked
to violate its own rules, and we as &
Senate body are being asked to violate
our own rules by legislating on an ap-
propriations bill. Again, this is why an
engineer shouid not give a history
lesson.

I would also suggest, Mr. President,
while we are talking about this history
lesson, there has not been one word
said to refute the history lesson that
has been promulgated on this Senate
floor these past 2 weeks; namely, that
the Department of Energy has com-
mitted a travesty in the way they have
interpreted the 1982 law.

No one has gone into the fact that
the General Accounting Office, that
the Ninth Circuit Court of Appeals,
that the President of the United
States, that the other body have
talked about how poorly the Depart-
ment of Energy has conducted itself;
namely, by not following the law, not
following its own rules and regula-
tions, and not following its own scien-
tific findings. That is something that
in this history lesson should have been
reviewed. The Senator suggested that
he could, in 15 minutes, refute what
has been said on this floor these past
few days.

I would respectfully suggest that
that is an engineer's history lesson
and not a historian’s history lesson.

Mr. President, also the point was
made by the senior Senator from
Washington about cost, about how
that was the primary consideration.

Well, that, Mr. President, should not
be the primary consideration in bury-
ing the most poisonous substance
known to man. That is right, the most
poisonous substance known to man
should not be dependent upon cost.
The No. 1 consideration should be
public health and safety. :

The distinguished senlor Senator
from Washington has said we should
have the MRS and likely we do not
need a high-level repository.

Well, that does not seem to be in
keeping with what other people have
said on this legislation. 5. 1668 directs
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its entire attention to a high-level re-
pository, and only & high-level reposi-
tory. To do it quick and real quick.

So, Mr. President, I would respect-
fully suggest and submit that the his-
tory lesson we have been given this
morning deserves not an average
grade, not a C, but, maybe 8 D-minus.

Mr. President, I ask unanimous con-
sent that the time that I have remain-
ing of my 10 minutes be reserved.

The PRESIDING OFFICER. The
Senator reserves the remainder of his
time.

Mr. ADAMS. Mr. President, how
much time remsains for Senators
Apams and REID?

The PRESIDING OFFICER. Fifty-
seven minutes,

Mr. ADAMS. Mr. President, I yield
myself 10 minutes of that time,

The PRESIDING OFFICER. The
Senator Is recognized for 1¢ minutes,

Mr. ADAMS. Mr. President, for the
last week, and actually for a longer
period than that but particularly in
this last week, Senator Remp and 1
have been on the floor explaining our
objections to the substance and to the
procedure of the proposed changes in
the Nuclear Waste Policy Act brought
to us by the Appropriations Commit-
tee. We will soon be voting on that
proposal.

We are asking that when that vote
occurs, and it will be immediately after
the Older Americans Act vote, that
our colieagues join with us and vote
“no” on including the Nuclear Waste
Policy Act. It 1s a straight up-or-down
vote to vote “no” on including it in the
appropriations bill.

I have thought a great deal about
what more I could say to my col-
leagues before this vote is cast. Mr.
President, I guess it comes down to
this: I know, and the people of my
Btate know, that Washington is a po-
tential site for a nuclear waste resposi-
tory. We understand that.

Mr. President, we want and deserve
some assurance that the process is fair
and scientific, and we will not have
that under the plan that is before us
today. We simply will not have it. We
regret that. We want to have a scien-
tific procedure.

Instead, what we will have, Iif this
amendment putting 8. 1668 into this
appropriation bill should pass, is a se-
lection process that has been totally
distorted by political rather than sci-
entific considerations.

Mr. President, I do not think a single
Senator, & single Member of the
House, a single objective observer
would care to defend the role that
DOE has played as the lead agency in
the nuclear waste program. At every
turn, they have made not only mis-
takes but have destroyed the consen-
sus that we had on nuclear waste
policy starting in 1882. They failed to
follow the law, falled to follow their
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The vitality of our economy will also
depend heavily on maintalning Ameriea'’s
preeminence In research. As the White
House Science Council concluded in 1986,
we must improve the facilities and instru-
mentation on which sclentific progress de-
pends, while insuring an adequate supply of
talented scientists and engineers.

We recommmend that your Administration:

Respond to the nation’s need for more sci-
entists and engineers by expandlng federal
support for graduate student assistantships
and for faculty research. The evidence of
shortages 13 clear, for example, over half of
all doctoral recipients in engineering last
year were citizens of other countries.

Support the construction and renovation
of research and teaching facilitles through
matching grants and low interest loans by
the National Science Foundation, the Na-
tional Institutes of Health and other agen-
cies whose missions include research sup-
port. Matching provisions should be waived
for institutions with a limited financial base
that demonstrate a commitment to upgrade
their science programs.

Implement existing legislative authority
to help colleges and universities obtain
access to capital markets for construction,
renovation and equipment of facilities; and
provide private colleges and universities the
same access to the tax-exempt bond market
that public institutions already enjoy.

Encourage the development of new part-
nerships between business and education, to
stimulate the Industrial and commercial ap-
plications of acedemic research.

3. Reaffirm the National Commiiment lo

Expanded Educational Opportunily

Expanding educational opportunities can
help prepare all of our people for the chal-
lenges of the 21st century. This is especially
important when the proportion of minori-
ties among our young people is expected to
reach one-third by the year 2000, while
thelr participation is declining a¢ each suc-
cessive level of education. It is time for a
basic review of the federal role in student
ald to assure a stable and consistent public
policy that regards education at all levels—
and the students who pursue it—as vital na.
tional resources.

We recommend that your Administration:

Intensify federal efforts to encourage dis-
advantaged students to complete school and
to pursue a college education. Such success-
ful programs as Head Start and Upward
Bound should be strengthened and
expanded.

Increase funds for grant assistance to
needy students, Funds for other student ald
programs—including enhanced opportuni-
tles for students to support their own educa-
tion by working—should also be expended
and modified both to target funds effective-
ly, and to insure students a choice among
Institutions.

Contlnue action to reduce student loan de-
fauits. As the real value of federal grants
declined In recent years, Increasing numbers
of low-Income students have been forced to
assume unreasonable debt burdens to fi-
nance their education. More adequate grant
support can mitigate excessive rellance on
loans, especlally in the first two years of un-
dergraduate study, Colleges and universi-
ties, lending Institutions, and federal and
state governments must cooperate to assure
that borrowers repay thelr loans.

Propose incentives for parents and fami-
lies to save systematically for their chil-
dren’s education. A college savings bond or
educational savings account that allows for
participation by low-income families de-
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serves consideration as a supplement to ex-
isting student, aid programs,

Expand graduate fellowships for minori-
ties and, in the physical seiences and engl-
neering, for women. Colleges and universi-
ties should encoursge such fellowship re-
cipients to pursue academic careers, Fellow-
ship programs should include summer re-
search grants, assistantships, advanced re-
search and training opportunities, and early
identification of potential recipients.

Coordinate federal, state and local welfare
policies so that welfare recipients who re-
ceive student aid do not risk losing their
maintenance benefits,

4. Encourage Educalional Activities that
f.:’ifdre” Human Needs and the Quality of
e

Experience and common sense tell us that
there Is no single set of remedies for such
problems as poverty, unemployment and In-
adequate health care, But In each case, find-
ing solutions requires new knowledge and
research,

We recommend that your Administration:

Increase support for applied social science
research in areas vital to the formulation of
national policy by agencies such as the De-
partment of Health and Human Services,
the Department of Labor, the Department
of Housing and Urban Development, and
the Department of Education,

Initiate programs to study and improve
the quality of public and preventive health
care and the delivery of health care services.

Strengthen the capacity of the federal
government to collect and disseminate sta-
tistical data about the demography of the
work force, patterns of health and educa-
tion, and other social and economic indica-
tors,

Reaffirm the importance of the liberal
arts tradition In our society. Federal sup-
port for the arts and humanities, libraries
and museums, for example, should resume
its rightful place among the nation’s prior-
ities.

Increase support for the preservation and
maintenance of books and other scholarly
resources, and for the development of new
computerized capabillties for Information
storage and retrieval, through the Library
of Congress and other federal agencies.

5. Restore Respect for Fundamental Values
and Ethical Behavior

As leader of our country, you are in a
unjque position to help moid our purposes
as a nation, glve meaning to the lives of our
people and reklndle a spirit of social obliga-
tion. In all these respects, you and your Ad-
ministration can bulld upon successful exist-
Ing programs that provide opportunities for
college and university students to serve soci-
ety.

We urge that you:

Expand such programs as the Peace Corps
and Vista for community service at home
and abroad.

Strengthen, through federal student aid
programs, incentives to students for commu-
nity service work.

Explore ways to encourage students to
enter public service careers in such fields as
teaching, public health and social welfare.

CONCLUSION

Although the agenda we have set before
you 1z ambitious, the responsibllity for car-
rving it out does not fall to you solely or to
the government you lead. This memoran-
dum not only describes the issues to which
we belleve you must attend; it also defines
the contributions that higher education can
make to the progress of the nation. We be-
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lieve that the agenda we propose will, if
adopted, reinforce a partnership that has
been of great benefit to our people In the
past and holds rich promise for the future,

In offering this agenda, we ask no more of
you than we ask of ourselves, Extensive and
serious study and revision of academic pro-
grams are already underway. Qur institu-
tions are also in the midst of a sweeping re-
evaluation of the quality of teacher prepa-
ration. Working with secondary schools, we
are establishing more demanding standards
for college admission. We are striving to
renovate our scientific laboratories and to
strengthen our links with business and in-
dustry,

We intend to Intensify our self evaluation
and to continue to enhance the education
that we provide. We realize that the vitality
of the United States is, In crucial ways, di-
rectly dependent on the quality of our insti-
tutions and their graduates. To insure that
quality Is our obligation; we pledge to you
our determination to malntain it.

You begin your presidency at a critical
moment in the life of our country. The
American people are entering a new century
and a new world., Challenged as never
before, will our people be prepared? We be-
lieve the answer must be yes.

Working together, we are confident that
you and we can serve the nation and fulfill
the aspirations of the American people.

Mr. SANFORD. I yield.

The ACTING PRESIDENT pro tem-
pore. The Senator from North Caroli-
na yields the floor.

The Senator from Pennsylvania.

JUDGE EENNEDY

Mr. SPECTER. Mr. President, with
the conclusion of the Judiciary Com-
mittee hearings, I believe it is timely
and appropriate to state my intention
to vote to confirm Judge Anthony M.
Kennedy for the Supreme Court of
the United States unless some signifi-
cant adverse information is forthcom-
ing between now and floor action
which appears unlikely in view of the
evidence already presented on his
record including witnesses from his
home town from diverse backgrounds.

T have concluded that Judge Kenne-
dy is qualified for the Supreme Court
after studying many of his oplnions,
reading his speeches, meeting with
him privately for some 3 hours and
participating In the Judiciary Commit-
tee hearings Including extensive gques-
tioning of the nominee.

The evidence shows 2 man of intel-
lect with sound values, an excellent
academic record, extensive experience
as a practicing lawyer, and balance as
a Federal Court of Appeals judge.

He does not wear an ideological
straitjacket but has demonstrated ju-
dicial restraint in sharply limiting his
opinions to the narrow issues of the
cases without legislating. His opinions,
speeches and answers show a capacity
for growth and an appreciation of the
“spacious” liberty clause of the Consti-
tution to enable a “people (to) rise
above its own injustice” to correct
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“the inequities that prevail at a par-
ticular time.”

While Judge EKennedy's overall
record shows balance, there are signifi-
cant areas of concern arising from
some decisions on women's issues and
minorities’ rights. Nathaniel 8. Colley,
Sr., a black civil rights leader from
Sacramento, Judge Kennedy’s home
town, provided key insights into the
nominee’s approach to constitutional
rights based on his contacts with the
Kennedy family since 1949 and per-
sonal knowledge of Judge Kennedy for
20 years. While Qisagreeing with some
of Judge Kennedy’s specific declsions,
Mr. Colley testified that the nominee
had a solid record on civil rights,
saying he was a grown man who would
£row more.

The confirmation process itself may
contribute to such growth. At the con-
clusion of my meetings with Judge
Kennedy, he asked me if the advise
and consent function of the Senate
was designed to give advice to the
nominee. I responded that it was up to
the nominee; but there is no doubt
that the numercus “courtesy calls”
and the extensive hearing process con-
taining more Senators’ speeches than
questions provide the nominee with
substantial, albeit unsolicited, advice.
This expanded process in recent con-
firmation proceedings has the poten-
tial to add a new element to Justices’
thinking as Senators transmit a distil-
lation of constituent or populist views
to the nominee,

It is, of course, not & one-way street.
In the last two confirmation hearings,
the Senate Judiciary Committee has
opened a busy thoroughfare eliciting
the nominee’s judicial philosophy with
Senators seeking to Influence, openly
and properly in the public arena, the
nominee’s views on important consti-
tutional issues.

Judge Kennedy's hearings signifi-
cantly advanced the important prece-
dent that judicial philosophy is within
the proper scope of inquiry in the con-
firmation process and hopefully Judge
Kennedy’s hearings also provided the
nominee with additional insights on le-
gitimate concerns of the American
people on important constitutional
issues.

I thank the Chalr and I yield the
floor.

The ACTING PRESIDENT pro tem-
pore., The Senator from Pennsylvania
has ylelded the floor.

The Senator from New Mexico Is
recognized.

Mr., BINGAMAN, Thank you, Mr.
President.

INDICATORS OF STANDARD OF
LIVING
Mr. BINGAMAN. Mr. President,
gince the spectacular 508-point drop in
the Dow Jones average on October 19,
our attention has been focused on re-
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assuring world financial markets by
reducing the Federal budget deficit.
While calming a jittery market and re-
ducing the budget deficits are worthy
goals In and of themselves, they
should not be our only priority. This
Nation has serious structural economic
problems, of which the stock market
crash is only one. These problems pre-
date the stock market crash and will
persist after the implementation of
the budget reduction plan.

OUR DECLINING STANDARD OF LIVING

The administration continues to
insist that the fundamentals of the
economy are sound and that Ameri-
cans really are better off than they
were before 1980. To back up this
claim, the administration points to two
common Indicators of standard of
living: Real disposable income per
capita and real personal income per
capita. These indicators represent the
average of American annual income,
adjusted for inflation., Disposable
income is after-tax income and person-
al income is hefore-tax Income, Be-
tween 1070 and 1986, real personal
Income per capita rose by 37 percent,
while real disposable income per
capita rose by almost 35 percent. Real
personal income per capita has risen
from almost $12,000, 1982 dollars, in
1980 to almost $13,400, 1982 dollars, in
19886.

Yet, despite these figures, Gallup
Polls taken in each of the past 4 years
show a majority of Americans saying
that they were financially the same or
worse off than they were the year
before. To clarify the picture, I asked
the Congressional Research Service
[CRS] to look at various Indicators of
standard of living. Today, I am releas-
ing their report, “Measures of Real
Earnings Since 1970.” This report
shows that common measures of
standard of living, specifically real per-
sonal Income per capita, are mislead-
ing. These measures present statistical
averages that say little about the
actual financial condition of average
American families.

The report concludes that, despite
administration claims to the contrary,
key measures of standard of living
have either stagnated or fallen, not
risen, since the 1970’s, Average real
wages and salaries per hour for all per-
sons In the private sector—business
owners, managers, and workers—
remain below their peak in the mid-
1970’s. For average American work-
ers—production and nonsupervisory
workers in the private sector—average
hourly wages “declined from 1973 to
1975 and then dropped precipitously
from 1978 through 1982 * * * [and]
have shown no appreciable recovery
since then. In 1986, this gauge was 10
percent below its 1973 peak,”

Thus, the Reagan expansion follow-
ing the Reagan recession has produced
not a higher standard of living for av-
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erage Americans, but rather, lower
wages than they received in the 1970's.

HOW THE FIGURES MISLEAD

According to the CRS study, much
of the Increase in real personal income
per capita has been due to two factors:
Rising nonlabor Income, specifically
transfer payments and interest
income, and rising hours worked per
capita due to an Increase in labor foree
participation. Between 1970 and 1988,
real nonlabor income per capita, in-
cluding Income from interest and
transfer payments such as Social Secu-
tiry, Medicare, unemployment com-
pensation, and AFDC, rose 81 percent.
Nonlabor income now makes up
almost one-third of personal income
compared to less than one-quarter of
personal income in 1970.

The second factor in the increase in
these personal income statisties is a
rise in the labor force participation
rate—that is, a rise in the number of
people working per capita. There is
today a greater percentage of the pop-
ulation and of family members in the
labor force, working or looking for
jobs, than there was in 1970. The rise
in the number of working wives and
two-income households is part of this
trend. Because per capita is based on
the total population and not on the
size of the labor force, an increase in
the percentage of the population In
the labor force artificially increases
the income per capita figures.

As an example of how this is an arti-
ficial increase, take the economy of a
famlly of four where only the husband
works. Income per capita in his fami-
1y’s world equals his wages divided by
four. If the wife then goes to work,
income per capita will go up. But the
husband is not earning more per hour;
the wife has just sacrificed time at
home with her children in order to in-
crease her family’s per capita income,
The same thing happens in the gener-
al economy—more people working as a
percentage of the population means
more income as a percentage of the
population, per capita, not more earn-
ings per individual working.

In other words, real personal income
per capita has grown because of high
real interest rates paid to people with
capital to invest, because of expanded
entitlement programs, and because
more family members are working—
not because Americans are earning
more,

Another technical factor also over-
states the rise In real personal income,
Economists use two different measures
of inflation: The GNP price deflator
and the Consumer Price Index (CPI3.
To calculate real—that is inflation ad-
justed—personal income per capita,
the GNP price deflator for personal
consumption is used. This measure
rose slower between 1970 and 1988
than did CPI. Using CFI to calculate
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protect the lives of American soldiers
in West Europe, to protect our ground
troops there, The arguments that were
used when I was a young Congressman
in the other body were that we would
not have such a buildup of convention-
al forces, we would instead be having a
buildup of short-range missiles to stop
tanks and stop advancing columns of
troops. And this is thought to have
brought a balance of forces of that
area.

Over the years, it has. Indeed Mar-
garet Thatcher gave a speech in
Moscow and she talked about the de-
terrence of the intermediate and short
range missiles in Europe, and that it
has brought a period of peace to that
area. At least in land wars they have
not gone at each other for longer than
any time in modern history.

Sc¢ I think we need to think deeply
before we take our trump card out.
Qur trump card there is our intermedi-
ate and short-range missiles on our
side. I say “our” speaking of NATO
and the United States. The Soviets
will keep their trump card which is
conventional troops and tanks,

Mr. President, I have a list of the
Soviet advantages which I shall not
dwell on heavily. I would point out
that by all estimations it is 4- or 3-to-1
in favor of the Soviets and the
Warsaw Pact in conventional force
levels. The current specific imbalances
as calculated from the Defense Depart-
ment’s unclassified estimates are as fol-
lows: Main battle tanks, Soviets,
and Warsaw Pact, a 2-to-1 advantage;
heavy artillery the Soviets and the
Warsaw Pact 2.3-to-1 advantage; ar-
mored personnel carriers, the Soviet
Warsaw Pact, 1.3-to-1 advantage; tacti-
cal aircraft, 1.2-to-1 advantage; inter-
ceptor aircraft, 2.4-to-1 advantage; in-
termediate range bombers, 6-to-1 ad-
vantage.

The ACTING PRESIDENT pro tem-
pore, The time of the Senator has ex-
pired.

Mr. PRESSLER. I ask unanimous
consent to proceed for an additional 2
minutes.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without ob-
Jection, it is so ordered.

The Senator is recognized for 2 addi-
tional minutes,

Mr. PRESSLER. Surface-to-alr mis-
siles, 10 to 1; armed helicopters, 1 to 1;
antitank guided weapons 1.2 to 1;
chemical and biological warfare capa-
bilities 25 to 1; and finally, combat di-
visions, 2 to 1 Soviet-Warsaw Pact ad-
vantage,

So, Mr. President, my amendment
states that:

Notwithstanding any other provision of
this Treaty including other provisions of
this Article, this Treaty shall not enter into
force until the President of the United
States of America shall have certified to the
United States Senate that the conventional
force imbalance hetween the deployed and
reserve conventional forces of the United
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States and the North Atlantic Treaty Orga-
nization and the reserve and deployed con-
ventional forces of the Union of Soviet So-
cialist Republics and the Warsaw Pact does
not exceed a ratio of 3:2 of advantage In
favor of the Union of Soviet Socialist Re-
publics and the Warsaw Pact. This certifica-
tion could provide an agreement to reduce
Soviet and Warsaw Pact forces within a cer-
tain time period simultaneously with the
implementation of other portions of the
treaty.

In other words, there would have to
be an agreement to reduce Soviet and
Warsaw Pact forces. They would still
have a 3-to-2 ratic. They would still
have hegemony In terms of ground
forces In the area. And they probably
would not agree to anything else, So
this is a very reasonable amendment.
It does not ask for parity. It does not
ask for equality, We could ask for
that. I believe this amendment will be
offered in various forms in the For-
eign Relations Committee or on the
floor. I think it may well come from
the other side of the aisle. It is an
amendment that allows the Soviets a
3-to-2 superiority. It would be a reduc-
tion from their 4-to-1 superiority at
present, but it js something that is
very much in the United States’ inter-
est because if we do not have this, we
will be very much changing the bal-
ance in Europe by eliminating our 1INF
forces. That is not my intention.

Mr. President, I ask unanimous con-
sent to print my amendment in the
RECORD.

There being no objection, the
amendment was ordered to be printed
in the RECORD, as follows:

(Purpose: To provide that the proposed
Treaty shall not be put into effect unless
and until the President has certilied to
the Senate that an agreement has been
reached that the conventional force im-
balance does not exceed a ratio of
three:two in favor of the USSR. and
Warsaw Pact)

Add at the end of Article XVII of the pro-
posed Treaty the following new paragraphi

“3. Notwithstanding any other provision
of this Treaty including other provisions of
this Article, this Treaty shall not enter into
force until the President of the United
States of America shall have certified to the
United States Senate that the conventional
force imbalance between the deployed and
reserve conventional forces of the United
States and the North Atlantic Treaty Orga-
nization and the reserve and deployed con-
ventional forces of the Union of Soviet So-
cialist Republics and the Warsaw Pact does
not exceed a ratio of 3:2 of advantage in
favor of the Union of Soviet Socialist Re-
publics and the Warsaw Pact. This certifica-
tion could provide an agreement to reduce
Soviet and Warsaw Pact forces within a cer-
tain time period simultaneously with the
implementation of other portions of the
treaty. In the event such certification is
made the United States of America shall im-
mediately notify the Union of Soviet Social-
ist Republics of such fact, and this Treaty
shall enter into force ten days after such no-
tification or upon the date of exchange of
instruments of ratification whichever shall
later occur.”

Mr. HEFLIN addressed the Chair.
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The ACTING PRESIDENT pro tem-
pore. The Senator from Alabama.

Mr. HEFLIN. Mr. President, I ask
unanimous consent to be allowed to
proceed to finish my speech which I
am convinced will not exceed 6 min-
utes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it i1s so or-
dered.

THE NOMINATION OF JUDGE
ANTHONY M. KENNEDY TO BE
AN ASSOCIATE JUSTICE OF
THE U.S. SUPREME COURT

Mr. HEFLIN. Mr. President, I rise
today in support of the nomination of
Judge Anthony Kennedy to be an As-
sociate Justice of the U.S. Supreme
Court.

I do so only after examining his writ-
ten opinions, reading his speeches, and
listening to his testimony and the tes-
timony of others during the Senate
Judiciary Committee hearings.

I went to the hearings without any
preconceived conclusions and have en-
deavored to keep an open mind and let
fairness dictate my decision. I have
followed the same procedure in Judge
Kennedy’s case that I have followed in
all judicial nominations. The hearings
are now over and no substantial evi-
dence was produced against his confir-
mation. In the absence of any substan-
tial evidence against him or the cre-
ation of any doubt about his fairness,
temperament, and integrity, I feel I
am now in a position to announce my
support for Judge Kennedy, and can
change hats, s0 to speak, from being a
judge to now becoming an advocate.

During his 2 days’ of testimony
before the Senate Judiciary Commit-
tee, Judege Kennedy proved himself to
be a conservative, not an extremist nor
an activist. He is clearly within the
mainstream of American Jjudicial
thought and there are no blemishes on
his integrity, character, or tempera-
ment. While 1 do not agree with all of
his decisions, I do believe he is well
balanced to be a Supreme Court Jus-
tice. Judge Kennedy was very obeh in
expressing his judicial philosophy, and
1 was heartened to hear that he has
no single, simple constitutional theory
for interpreting all cases including
complex cases that come before the
Supreme Court.

Much has been sald about the seat
that Judge Kennedy has been nomi-
nated to fill, and the Justice who va-
cated that seat, Justice Powell’'s pres-
ence will be missed. However, I believe
that Judge Kennedy, if confirmed, will
approach the position with the same
sense of restraint, respect and humil-
ity that Justice Powell exhibited
during his tenure on the bench.

The American Bar Association
unanimously gave Judge Kennedy its
highest rating for a Supreme Court
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nominee—well qualified. I questioned
Mr. David Andrews of the ABA about
Judge Kennedy’s reputation among
other ninth circuit judeges and he testi-
fied that he had questioned almost ali
of the 27 judeges on the ninth circuit,
and that all of them had a “deep and
abiding respect for [Judee Kennedy’s]
* « *» sense of justice, for his ability to
give everyone a fair hearing, and to
make a decision on the facts before
him.” Mr. Andrews testified that this
accolade “came from judges that en-
joyed a reputation of being liberal and
judges that also enjoyed a reputation
of being conservative.” Thus, Judge
Kennedy has received the highest
marks from those who have known
him best during the past 12 years—his
fellow judges of the ninth cirecuit.

As with any judicial nomination, es-
pecially one to the Supreme Court,
there will be those who obpose the
nomination. Such is the case with
Judge Kennedy. However, his oppo-
nents’ arguments, while deeply felt,
are in my opinion, not supported by
the nominee’s judicial record or the
preponderance of the evidence.

Judge Kennedy has written over 400
opinions while on the couris of ap-
peals. These decisions demonstrate his
commitment and sensitivity to civil
rights. They aiso indicate that Judge
Kennedy clearly understands the
problems faced by law enforcement of-
ficials and that he is sensitive to the
rights of the victims, as well as those
of the accused. I am in complete agree-
ment with a recent speech glven by
Judege Kennedy where he noted that,
all too often in our criminal justice
system, the rights of the vilctims are
overlooked.

I was particularly moved by the tes-
timony of Nathaniel S. Colley, Sr., a
man who practices law in Sacramento
and has known Judge Kennedy for
many years. Mr. Colley, while stating
that he doesn’t agree with all of Judge
Kennedy’s opinions, fully supports his
nomination. I fully agree with Mr. Col-
ley’s description of Judge Kennedy as
a grown man but also & growing man.

Judge Kennedy has a remarkable
understanding of our Constitution and
its historical past and present. More
importantly, I belleve he is committed
to safeguarding the Constitution—the
greatest and most precious possession
of the American people. I am con-
vinced he believes the words of the
Constitution are a lifeline that should
be protected and extended to all re-
gardless of their status or position. I
believe that Judee Kennedy will work
to achieve justice and equality under
its provisions and the law.

I am proud to support Judge Kenne-
dy, and hope he will be quickly con-
firmed by the Senate when Congress
reconvenes in January.
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TRIBUTE TO DR. JOHN WRIGHT

Mr. HEFLIN. Mr. President, Dr.
John Wright recently announced that
he will step down as president of the
University of Alabama in Huntsville
after 10 years of outstanding service to
return to the classroom setting. While
I certainly respect Dr. Wright's wishes
and can understand his desire to
teach, I am nevertheless, sorry to hear
of hls impending resignation. As Presi-
dent of UAH, Dr. Wright has demon-
strated tremendous vision, energy, and
direction that have been the driving
force behind the many successes ac-
complished by the university during
the last 10 years. Dr. Wright has
brought to UAH a spirit of excellence
that now extends to both the faculty
and student body, alike, helping to
make possible the period of incredible
growth and revitalization UAH has ex-
perienced in academic offerings, in fa-
cilities, and in overall focus. During
his tenure as president, Dr. Wright
has helped to ensure that UAH will
play a tremendous role in both the
education and In the future of the citi-
zens of Alabama and America.

I believe that each of the citizens of
Huntsville, and of Alabama are deeply
indebted to Dr. Wright for his ex-
tended efforts. On behalf of the
people of Alabama I would like to ex-
press gratitude and admiration for a
job well done. The search committee
that is being formed to find a succes-
sor to Dr. Wright will be hard-pressed,
indeed, to find an individual with the
dedication, leadership abilities, and de-
votion to education that Dr. Wright
has demonstrated.

My home State of Alabama is
blessed to be the home of several insti-
tutions of higher education that daily
challenge, enrich, and expand the
minds, and make possible the discover-
ies that benefit Alabamians of all ages.
However, even more importantly, Ala-
bama is blessed that a few great men
and women have dedicated their lives,
their efforts, and their hard work to
the goal of seeing that these learning
institutions realize their full potential
and provide the greatest gift that is
available to the citizens of any State—
a sound education that will guarantee
& brighter future. Dr. Wright is one of
these great individuals who have
worked to make the educational op-
portunities avallable In Alabama the
greatest in the Nation. I would like to
take a moment to recount the tremen-
dous achievements and remarkable
service Dr. Wright has provided during
the last 10 years that have led the uni-
versity of Alabama in Huntsville to its
present position as one of the most im-
proving universities in our country.

Dr. Wright came to UAH in 1978,
after serving for 4 years as vice chan-
cellor and director of Academic Affairs
for the West Virginia Board of Re-
gents. The accomplishments he has
made possible at UAH during the last
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few years are nothing less than re-
markable, The student body has
grown by more than 50 percent, from
4,000 students in 1978 to more than
6,000 students today. Dr. Wright has
also worked to ensure that each of
these students will be provided the
finest instruction and facilities avail-
able, Since 1978, UAH has received
State funding for two faculty chairs,
and is working on a third. The univer-
sity’s annual budget has risen from
$17 million in 1978 to $55 million
today. Significantly, the research
grants and contracts the university re-
ceives have increased by more than
five times, growing from $2.5 million
in 1978 to $14 million today.

During Dr. Wright's tenure, academ-
ic offerings and facilities have substan-
tially grown and have been significant-
ly enhanced. Bachelor's degrees are
now offered in 39 disciplines, master’s
degrees are offered in 23 areas, and
doctoral degrees are offered in § areas.
The university has added a college of
engineering, which will soon have a
new building, and & college of adminis-
trative science. The U.S., Army Corps
of Engineers training facility is nearly
completed, and there are new facilities
for the University Center, continuing
education programs, and others.

Among the greatest of Dr. Wright'’s
successes are the results of his efforts
in bringing research and high technol-
ogy to UAH, Dr. Wright has overseen
the development of UAH into one of
the Nation's leading research universi-
ties, As the home of the Center for
Applied Optics, UAH is working to
provide America with a poll of talent-
ed, well-trained personnel—educated
above the broad range of optics—who
will lead the Nation to greater discov-
eries in optics, thus ensuring Ameri-
ca’s position on the leading edge of
this critical field. Dr. Wright has also
worked to make UAH a leader in space
research. Recently, the unlversity was
recognized by NASA as a center for
space commercialism. Dr. Wright is
now working to convince Government
and education officials of the merits of
8 Space Grant University Act, which
would encourage universities to initi-
ate and undertake research efforts in
space, This space grant concept is
similar to the land grant and sea grant
programs which promoted study and
development of the land and sea, and
from which we are now reaping signifi-
cant benefits. Dr. Wright recognizes
that our future lies in space, and is
working to see that our Nation is pre-
pared to meet the demands and chal-
lenges we will face in this realm in the
coming years.

Mr. President, I have listed many
ways in which Dr. John Wright has
worked to benefit the University of
Alabama in Huntsville, and, thus, the
citizens of Alabama and America, but
he has also contributed much to the
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be blessed by his additional presence
among them,

He never fails to ask me about my
father, who is now 90 years old and
whom I shall see very shortly, I hope.
Yet he lost his own father this year
and was appreciative of the sympathy
that was extended to him by the Mem-
bers of this body.

So, to Charlie, God bless you. I hope
you will come back and see us from
time to time. I thank you, Mr. Presi-
dent.

The PRESIDING OFFICER. The
Republican leader.

BEST WISHES TO MR. HARDY

Mr. DOLE. Mr. President, first let
me thank the distinguished Senator,
Senator Simpson, for that well-de-
served tribute. I think all of us who
know Mr. Hardy can attest to the
statement made by Senator SIMPSON:
A man of unfailing good cheer, a man
of deep religious faith, and a friend of
everyone in this Senate. We all wish
him the best as he leaves the U.S.
Senate. I am certain wherever he goes,
whatever he does, he will have a posi-
tive impact on whomever he may
touch in the process.

THE FRESIDENT WILL EEEP HIS
PART OF THE BARGAIN

Mr. DOLE, Mr, President, on an-
other matter let me Indicate that Sec-
retary Baker, and I think maybe the
chief of staff of the White House, our
former colleague, Howard Baker, will
be coming to the Hill soon and we
hope to have an opportunity to visit
with them about the two remaining
matters, the reconciliation blll and the
continuing resolution, and maybe have
some determination what is acceptable
to the President. From that we may
learn when we will be able to leave
this place. Soon, I hope, and soon ev-
eryone else hopes. But I would just say
this. I think the President certainly is
willing to keep the bargain he made
with the leadership and the Congress,
Democrats and Republicans, and 1
think he might even be willing to bend
a bit, but I do not believe we can ask
the President, who in good falth has
kept his end of the bargain, to now
permit a number of things to crop up
in either the reconciliation bill or the
continuing resolution, which were not
part of the agreement. The President
understands the process quite well and
he understands that Congress, maybe
for good reasons at the last minute,
since the bill is a $606-billion bill,
might think the President would have
to accept a Iew things because the bill
Is that large and that important and it
s near Christmas and everything else.
But I can tell you the President told
us this moming that he is willing to
live by the agreement but anything
else he will veto. He did not say it In
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any hostile manner, any threatening
manner, he just said it as a matter of
fact. He made an agreement with the
leadership, the Democratic and Re-
publican leadership in the House and
in the Senate, and he wants to abide
by that agreement.

So I would hope we can have some
information or some word from the
representatives of the President in the
next few minutes and that we might
be able to leave here this evening at a
reasonable hour. If not, hopefully
before Friday of this week,

Mr, President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll,

Mr. DECONCINI. Mr, President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DECONCINI. Mr. President,
what is the order of business?

The PRESIDING OFFICER. The
Senate is in morning business.

Mr. DECONCINI. I thank the Chair,

NOMINATION OF ANTHONY M.
KENNEDY TO BE AN ASSOCI-
ATE JUSTICE OF THE SU-
PREME COURT or THE
UNITED STATES

Mr. DECONCINI. Mr. President, the
Senate Judiciary Committee has con-
cluded its hearings on the nomination
of Judge Anthony M. Kennedy to be
an Associate Justice of the Supreme
Court of the Untied States. I am an-
nouncing today my decision to vote in
favor of the nomination.

1 believe that the constitutional re-
sponsibility to advise and consent on
the President’s nominees to the Su-
preme Court is one of the most impor-
tant responsibllities granted to a U.S.
Senator. The process of selection of an
individual to fill the seat of retiring
Justice Lewis Powell has been divisive
and bitter. While I have been critical
of President Reagan earlier in this
process, I believe that in the appoint-
ment of Judge Kennedy he has found
& way to resolve the matter responsi-
bly and without further rancor.

Judge Kennedy is a conservative
Jurist, but, as I have found by reading
his opinlons and talking to many,
many people in my State who know
him and practiced before him, he Is
open-minded and willing to listen to
all sides of an argument,

He believes in restraint and caution
and follows that course. He has strong
opinions, but has no agenda to pursue
on the Court.

I was unable to attend as much of
the Judiciary Commlttee hearings as I
would have liked because I was attend-
ing the conference committee meet-
ings on the continuing resolution, and
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chairing one section. I have been able
to read much of the transcript and
talk to my staff who attended the
entire hearing.

1 have talked to lawyers, as I have
Indicated, who practiced before Judge
Kennedy. I have talked to lawyers
who know him and who have worked
with him. I have had the personal ex-
perience of meeting Judge Kennedy at
several judicial conferences and listen-
ing to him. I am impressed, Mr, Presi-
dent,

From my study of the record and
from numerous discussions with mem-
bers of the Ninth Circuit Bar, I have
concluded that Judge Kennedy will
serve honorably and well on the Su-
preme Court for years to come.

As I mentioned in my opening state-
ment before the Judiciary Committee
hearings on Judge Kennedy's nomina-
tion, of my greatest areas of concern is
the area of privacy. I was encouraged
to hear Judge Kennedy respond to
questions from myself and other Sena-
tors, assuring us that he believed that
the right of privacy is found In the
Constitution. Unlike Judege Bork, who
repeatedly conveyed that the right to
privacy, if it existed, could not be
found in the Constitution, Judge Ken-
nedy unequivocally sald the right to
privacy can be found in the Constitu-
tion, Although Judge Kennedy pre-
ferred to include the right to privacy
under the protection of the “liberty”
language of the 5th and 14th amend-
ments, he nevertheless was clear in his
belief that the right is there and
should be protected by the judiciary.

Furthermore, Judge Kennedy has
stated, under oath, that he believes
that the right to privacy is a funda-
mental right. If I might just read from
the record of the hearings for a
moment:

Senator DeConciNi, [I)t appears from
reading your speech, that you have conclud-
ed, without question, that there is & funda-
mental right to privacy. And 1 think the
chalrman had you state that, and that is
your position, correct?

Judge KENNEDY. Well, I have Indicated
that that Is essentially correct. I prefer to
think of the value of privacy as being pro-
tected by the clause, liberty, and maybe
that Is a semantic quibble, maybe it Is not.

Senator DeCoNciNI. But it Is there, I8
that—

Judge KENNEDY. Yes, sir.

Senator DECoNCINL No question about it
being in existence?

Judge KENREDY. Yes, slr.

And further, in response to a ques-
tion from the chalrman asking if
Judge Kennedy had any doubt that
there is a right to privacy: “It seems to
me that most Americans, most law-
yers, most judges, believe that liberty
includes protection of a value we call
privacy.”

It becomes abundantly clear after re-
viewing the transcript of the hearings
that Judge Kennedy and Judge Bork
do not share the same judicial philoso-
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phy as it pertains to the fundamental
right of privacy. Judge Bork could not,
no matter how hard he looked, find
the right of privacy in the words of
the Constitution. Judge Kennedy, as
seen by the excerpts above, has
reached an opposite conclusion,

It Is central to our American tradition. It
Is central to the idea of the rule of law.
That there Is & zone of liberty, a zone of
protection, a line that Is drawn where the
individual can tell the Government: Beyend
this line you may not go.

It 18 hard to argue with such a
simple but pure articulation of the re-
lationship between the people of our
country and our Government. Judge
Kennhedy, unlike the picture painted
by some of his detractors, is indeed &
very eloquent individual.

I am reassured by my discussion
with Judge Kennedy about the funda-
mental right of privacy. Although we
both believe it exlsts, we also believe it
is limited. The right to privacy does
not give an individual the right to
commit criminal acts in private. Nor,
in my view, does it sanction the killing
of unborn children. A belief in the
right to privacy does not equate to a
belief in the right to abortion. While
neither I nor others have asked Judge
Kennedy his views on abortion, I do
not believe that his belief in the right
to privacy signals any acceptance of
Roe versus Wade.

In addlition to the right of privacy
being found in the Constitution, Judge
Kennedy was asked whether or not he
believed there to be any practical sig-
nificance for the ninth amendment;
whether or not there was any real
value to be found in the ninth amend-
ment; and whether or not there was
any purpose for the ninth amend-
ment? Just as he found himself of a
different school of thought than
Judge Bork on the right of privacy,
Judge Kennedy’s assertions regarding
the ninth amendment were much dif-
ferent from those espoused by Judge
Bork. In summarizing the past inter-
pretations of the Supreme Court and
the ninth amendment, the nominee
sald that it appeared to him that the
Court was treating it as something of
& reserve clause, to be used in the
event that the phrase “liberty” and
the other broad phrases in the Consti-
tution appear to be Inadequate for the
Court’s decisjon.

Now this distinction may not appear
of a great magnitude at first glance.
However, as Judge Kennedy pointed
out, there may come a time in the
future where rights not specifically
mentioned In the Constitution achieve
& level of importance requiring consti-
tutional protection. In this event, the
9th amendment would serve to provide
a constitutional basis on which such a

right could be protected.
During the Bork hearings it became
apparent that Judge Bork had

changed his mind about how far the
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first amendment extended. Prior to
the hearings, there was evidence in
Judge Bork's writings that only politi-
cal speech would fall under the blan-
ket of first amendment coverage as
Judge Bork interpreted the first
amendment. During the hearing Judge
Bork indicated that the first amend-
ment dld indeed cover more than
purely political speech, yet Judge
Bork was unclear as to what speech
was covered.

Judge Kennedy had no problem ex-
plaining the application of the first
amendment to speech. As he stated
during the recent hearings:

It (the first amendment) applies not just
to political speech, although that I8 clearly
one of its purposes, and in that respect it
ensures the dialogue that ls necessary for
the continuance of the democratic process.
But it applies, really, to all ways in which
we express ourselves as persons, It applies
to dance and to art and to music, and these
features of our freedom are to many people
as Important or more important than politi-
cal discussions or searching for phHosophi-
cal truth, and the first amendment covers
all of these forms, (TR 153)

It is apparent from the above quoted
excerpt that Judge Kennedy’s view of
the first amendment is far more ex-
pansive than Judge Bork’s.

During the Bork nomination hear-
ings, Judge Bork communicated a
belief that if one Individual were to
galn any rights, society or another in-
dividuai would equally and inversely
lose a right. Judge Kennedy, however,
conveyed a different idea when dis-
cussing the right of an individual in
society. Judge Kennedy said that he
did not think there had to be a choice
between order and liberty. But rather,
“fwlithout ordered liberty, there is no
liberty at all. And one of the highest
priorities of society is to protect itseif
against the corruption and the corro-
siveness and the violence of crime, and
in [his] view Judges must not shrink
from enforcing the laws strictly and
fairly in the criminal area,”

It would seem that in Judge Kenne-
dy’s view, Individuais join together to
protect their rights, and that unlike
Judge Bork’s view of our society as a
“zero-sum” system, more than one in-
terest can advance their liberties with-
out taking liberty from other inter-
ests.

Judge Bork was clearly treading hew
ground when he formulaied his “rea-
sonableness” theory In the area of
equal protection while speaking to the
committee last summer, Prior to ap-
pearing before the committee, he had
given no indication, either in his writ-
ings or In speeches, that he would
apply this type of test to the various
classifications of plaintiffs seeking
equal protection under the 14th
amendment. Once again, on this issue
Judge Kennedy disagreed with the po-
sition taken by Judge Bork. Judge
Kennedy informed the committee that
he would follow current standards es-
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tablished by years of Supreme Court
decisions and apply the three tiered
system of review; strict scrutiny,
heightened scrutiny, or rational basis,
depending on what class of plaintiff is
seeking redress,

Additionally, there was some ques-
tion left In the minds of the commit-
tee members as to whether or not
Judge Bork would apply equal protec-
tion to women, Judge Kennedy left no
such doubt.

Senator DeCoRcIiNi. Would you agree,
first of all, that the equal protection clause
applies to all persons?

Judge KEnNEDY. Yes, the amendment by
its terms, of course, includes persons, and 1
think was very deliberately drafted in that
respect.

Furthermore, while Judge Bork was
uncertain whether the equal protec-
tion clause applied to women or not,
Judge Kennedy was unsure that the
current classification for women in-
sured equal protection under the three
tiered system. As Judge Kennedy said:

And so the law there really seems to be in
a state of evolution at this point, and it is
going to take more cases for us to ascertain
whether or not the heightened scrutiny
standard is sufficient to protect the rights
of women, or whether or not the strict scru-
tiny standard should be adopted. (TR 170)

But you need not take my only word
as to Judge Kennedy's position and
the equal protection clause, The fol-
lowing discussion between the distin-
guished Senator from Pennsylvania,
Senator SPECTER, and Judge Kennedy
should provide the necessary confir-
mation.

Senator SPECTER. Is there any question in
your mind about the equal protection clause
applying beyond blacks to women, to aliens,
to indigents, to mentally retarded?

Judge KenneEDpY, No. In fact, once again,
the framers could have drafted the amend-
ment so that it applied to blacks only, but
they did not. They used the word “person”.
(TR 229)

I am satisfied by Judge Kennedy’'s
explanation of his membership In, and
resignation from, clubs that either by
rule or by practice discriminate
against women and minorities. I be-
lieve that he became concerned about
these practices at about the same time
as did the public at large. Of course, it
would have been better if he had been
8 leader in this regard, but he did
make efforts to change things after he
realized that problems existed. When
he was not able to make the changes
that he thought where necessary and
appropriate, he resigned from the
clubs, I found that his conduct In
these matters was acceptable and did
not evidence any prejudice or bias. If
he was guilty of anything, it was a lack
of heightened sensitivity. I am afraid,
however, that during the time period
In question, most of us suffered from
the same lack of heightened sensitivi-

ty.
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The one concern that I do have
about Judge Kennedy is In the area of
the narrowness of his rulings In civil
rights cases. I was impressed by the
testimony of the two witnesses repre-
senting the Hispanic Bar Association
and the Mexican American Legal De-
fense and Education Fund. These two
witnesses expressed the concems of
the Hispanic community that Judge
Kennedy was not sensitive enough to
the problems faced by minority citi-
zens, Hispanics in particular. Ms. An-
tonla Hernandez expressed these con-
cerns in the following manner:

The foregoing judicial opinions rendered
by Judge Kennedy and in particular the
way In which he reached his results, have
quite naturally cansed me to conclude that
Judge Kennedy—if he becomes Associate
Justice Kennedy on the Supreme Court—
may not be fair in adjudicating the rights of
Hispanles and of other minorities. Alas, this
possible unfairness could become particular-
ly prevalent in cases not subject to compel-
ling judicial precedent.

The decisions that Ms. Hernandez
cited as being the basis for her con-
cerns were discussed in great detail
with Judge Kennedy. He explained his
reasoning and the constraint that he
felt required him to issue the decisions
that he did. While the discrimination
against Hispanic citizens In Arnada
versus Van Sickle deoes seem to be
egregious based on the facts presented
to the committee, Judge Kennedy's de-
cision seems consistent with a re-
stralned and cautious approach to
issues. His decision shows an under-
standing of the problems faced by His-
panics in the community and sympa-
thetic to their attempts to remedy
them. His decision certainly did not
satisfy the plaintiffs in the case, but
does not seem to evidence & bias
against any group.

The months since Justice Poweil an-
nounced his retirement from the court
have been difficult for all of us. While
I wish that Judge Kennedy had been
the first nominee sent to us, I do be-
lieve that the process that has been
followed and the decisions that have
been made throughout these long
months have been correct. I congratu-
late President Reagan for sending to
the Senate a nominee 50 well qualified
by intellect, temperament, and integri-
ty. I urge my colleagues to confirm
Judge Kennedy as quickly as possible.

Mr. President, it is of great interest
to me that the critics of the process
when Judge Bork was rejected were
the same people—and I joined them in
that case—who were proud that the
process worked so well when, a couple
years ago, we confirmed Justice Rehn-
quist to be Chief Justice of the Su-
preme Court, The record will show
and my colleagues and the President
will recall that there were some 32
Members, I believe, who voted against
Justice Rehnquist. Yet, he prevailed,
and he is a fine jurist, There was oppo-
gition In my own State, where Justice
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Rehnquist had lived for a number of
yvears, but I felt very strongly that Jus-
tice Rehnquist was qualified for that
position.

My point is that the system worked
then and it is working now with Judge
Kennedy. It worked when the Senate
turned down Judge Bork.

I am pleased to suggest to my col-
leagues that they support, after re-
vilewing the hearing record and the de-
clsions of Judge Kennedy, confirma-
tion of the nominee early next year.

I suggest the absence of a quorum,

Mr. STENNIS. Mr. President, will
the Senator vield to me?

Mr. DeCONCINI. I will be glad to
yield to the distinguished chairman of
the Appropriations Committee, Sena-
tor STENNIS.

Mr. STENNIS. I thank the Senator
for the service he has rendered. I am
impressed with what he has sald. I
have been Interested and concerned to
a degree, although I heard nothing
contrary to good things about this
gentleman. I am especially glad to
have the Senator’s point of view, I
know the Senator thought it through.
I have watched the Senator, and I am
proud that he reached that conclu-
sion. I am satisfied with it to the
extent that I am of the same view
when it comes to voting.

I thank the Senator again,

Mr. DECONCINI. Mr. President, I
thank the distinguished chairman of
the Appropriations Committee, Sena-
tor STERNIS, Let me say that his care-
ful review and scrutiny of the debate
on this floor has always Impressed me,
I appreciate his awareness of all the
things that he is on top of, whether
they are defense appropriations mat-
ters or the nominations to the Su-
preme Court.

I vield the floor.

Mr. DAMATQO addressed the Chair.

The PRESIDING OFFICER (Mr.
SHELBY). The Senator from New York.

ATV'S AND THE CONSUMER
PRODUCT SAFETY CCMMISSION

Mr. D’AMATO. Mr. President, I rise
this evening to comment on the U.S.
Consumer Product Safety Commis-
sion. I focus on the Commission’s De-
cember 16 proposed settlement of its
imminent hazard complaint against
the manufacturers of all-terrain vehi-
cles known as ATV's,

Mr. President, their proposal is a
Christmas present to the Japanese-
based ATV industry, but it is a disaster
for the American public, especially our
children. ATV’s have caused about 900
deaths and 330,000 injuries nationwide
since 1982. At least 59 deaths have oc-
curred in my State, in the State of
New York. Hali of the Injuries and
deaths are to children under the age
of 16. ATV Injuries and deaths cost
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the public more than $1 billion each
year,

Over a year ago, Mr. President, the
Consumer Product Safety Commission
voted to pursue an enforcement action
against the industry. Chalrman Scan-
lon dissented from the vote. The
matter was referred to the Depart-
ment of Justice on February 2, 1987
and on December 11, 1987 the Depart-
ment of Justice, in a long overdue deci-
sion, formally agreed to file a com-
plaint in Federal district court seeking
all the relief authorized by the Com-
mission last December, including the
refunds to consumers who purchased
adult-sized ATV's for chlldren as weil
as consumer refunds for all three-
wheeled ATV's.

The December 16 proposed settle-
ment, Mr, President, falis far short of
the complaint and does not even
match what the only American manu-
facturer has offered. Most Important-
ly, because it deletes the requirement
for consumer refunds, the settlement
provides no effective means for keep-
ing children from riding adult-sized
ATV’s—millions of which are In our
communities. This is rather outra-
geous when the only major American
ATV manufacturer has already agreed
to refunds. We have an American
manufacturer, Polaris of Minnesota,
who has agreed to take responsible ac-
tions, while the Japanese companies,
whose ATV’s constitute the great bulk
of products in the United States, are
unwilling to do this.

Mr. President, the proposed settle-
ment appears to be a carefully con-
trived attempt to Uimit manufacturers’
products liability exposure while set-
tling the case as cheaply as possible,
In other words, CPSC has done the
bidding and the work of the ATV man-
ufacturers. Let me tell you why, The
proposed settlement contains a so-
called verification form that consum-
ers must sign at the point of purchase
and that manufacturers will try to use
as a defense In products liability suits.

This would put the Federal Govern-
ment’s stamp of approval on what
amounts t0 a release or consent cover-
Ing nearly every conceivable products
liability scenario associated with ATV
accidents. For example, according to
this settlement consumers must agree
in writing to never drive at “excessive”
speeds—whatever they are. The verifi-
cation form doesn’t explain what an
“excessive” speed is. Imagine that.
Our Government Is saving that once
the consumer signs this consent, this
waiver, that he promises that he will
never use this vehicle at *“excessive”
speeds and that he understands what
“excessive” speeds are. Unfortunately,
a driver finds out what the “excessive”
speed is only after he has lost control
and the vehicle has crashed. Obvious-
ly, if an accident occurs, the manufac-
turer will try to prove that the vehicle
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tee work can be done without Inter-
ruption by rollealls and quorum calls.

UNANIMOUS-CONSENT AGREE-
MENT—NCMINATION OF AN-
THONY M. KENNEDY TO BE
ASSOCIATE JUSTICE OF THE
SUPREME COURT

Mr. BYRD. Mr. President, as in ex-
ecutive session, I ask unanimous con-
sent that, provided the nomination
and report have been filed by the close
of business on Monday, February 1,
the Senate proceed to executive ses-
gsion on Wednesday morning at 9:30
a.m.; that there be 1 hour of debate, to
be equally divided and controlled in
accordance with the usual form on the
nomination of Mr. Kennedy to be As-
sociate Justice of the Supreme Court,
the time to he controlled by Mr,
BIpEN, and Mr. THURMOND; that the
vote on the nomination oceur at 10:30
a.m.; provided further, that there be
no time for debate on the motion to
reconsider and that, upon the disposi-
tion of the nomination, the Senate
return to legislative session without
further action, motion, or debate.

The PRESIDING OFFICER. Is
there objection? Hearing none, it is so
ordered.

Mr. BYRD. Mr. President, I ask
unanimous consent it be in order to
order the yeas and nays at this time to
the nomination of Mr. Kennedy.

The PRESIDING OFFICER. Is
there objection? Hearing none, it is so
ordered.

Mr. BYRD. Mr. President, I ask for
the yeas and nays on the nomination
as if In executive session.

The PRESIDING OFFICER. Is
there a sufficient second? There is a
sufficient second.

The yeas and nays were ordered.

MR. BYRD. Mr. President, I thank
Mr. ARMSTRONG, Who is the acting Re-
publican leader at the moment.

UNANIMOUS-CONSENT AGREE-
MENT—ILO CONVENTION (NO.
144) AND ILO CONVENTION
(NO. 14T)

Mr. BYRD. Mr. President, I have a
further request which I believe has
been cleared all around.

As in executive session, I ask unani-
mous consent that at such time as the
Senate considers Executive Calender
No. 6, the ILO Convention (No. 144)
concerning tripartite consultations to
promote the implementation of inter-
national labor standards, and Execu-
tive Calendar No. 7, the ILO Conven-
tion (No. 147) concerning the mini-
mum standards in merchant ships,
there will be 30 minutes, equally divid-
ed between the chairman and ranking
member bf the Committee on Foreign
Relations, or their designees, on each
of the two conventions, and that no
amendments or motions to recommit
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be in order; provided further, that,
after all time for debate has been used
or yielded back on each of the two
conventions, the Senate proceed to
vote back to back on the conventions
without any intervening action, and
that the call for the regular order be
automatic at the expiration of 15 min-
utes on both of those rollcalls,

The PRESIDING OFFICER. Is
there objection?

Mr. ARMSTRONG. Mr, President,
reserving the right to object, If the
leader will yield, could we know what
your plan is on these? Do you intend
to call these up on Monday?

Mr. BYRD. Yes; I intend to go to
these on Monday,

Mr. ARMSTRONG. Can you give us
an idea of when the vote would occur?

Mr. BYRD. I want to talk to Mr.
MoyYNIHAN, Who Is handling the mat-
ters on this side of the aisle. I will talk
to him on the next rollcall, after
which I will be In a position to respond
to the Senator’s question.

Mr. HATCH. Will the Senator yield?

Mr. BYRD. I am happy to vield.

Mr. HATCH. I think I will be han-
dling it on this side of the aisle. If that
1s s0, we would like to have the votes
so they will be over by 2:30.

Mr. BYRD. All right. Mr. HarcH
would like to see the votes completed
by no later than 2:30, and he Is manag-
Ing the two conventions on that side of
the aisle, When Mr, MOYNIHAN comes
to the floor for the next rollcall vote—
and there will be at least one more
rollcall vote—I will get an answer to
the Senator’s question.

Mr., ARMSTRONG. I apologize to
the leader. My attention was distract-
ed. It Is likely that the vote would
occur between 2 and 3:30?

Mr. BYRD. Well, I hope the vote
would occur earlier than that. That
would accommodate Mr. HATCH.

Mr. ARMSTRONG. Earlier than 2
o'clock?

Mr. BYRD. Earlier, I hope.

Mr. ARMSTRONG. Mr. President, it
is a matter of indifference to me, but
there is a person on our side of the
aisle who expressed great interest that
this occur sometime after 2 and I un-
derstand there are others who want it
to occur before 3:30. As far as J am
concerned, September would be all
right.

Let me leave it at this, if I may, to
just express to the leader—I do not
intend to object—that if it is possible
for the leader to work it out so the
vote occurs between 2 and 3:30, it
would be convenlent for Members on
this side,

Mr. BYRD. I will certainly make
every effort to do that if Mr. MoyNI-
HAN, the manager on this side, can ac-
commodate himself to that. This does
not mean there will not be rollcall
votes before 2 o’clock on Monday.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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Mr. BYRD. Mr. President, I under-
stand the Senators are ready now to
resume consideration of the pending
business, I yield the floor,

CIVIL RIGHTS RESTORATION
ACT

The Senate continued with consider-
ation of the blll,

AMENDMENT NO. 1386

(Purpose: To provide a clarification for oth-
erwise qualified individuals with handi-
caps in the employment context)

Mr. HUMPHREY. Mr. President, I
send an amendment to the desk and
ask for its Immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

The Senator from New Hampshire [Mr.
HumMmpPHREY] for himself and Mr. HARKIN,
proposes an amendment hnumbered 13646,

At the end of the bill insert the following:

CLARIFICATION OF INDIVIDUALS WITH
HANDICAPS IN THE EMPLOYMENT CONTEXT

Sec. . (a) Section 7(8) of the Rehabllita-
tion Act of 1973 Is amended by adding after
subparagraph (B) the following: .

“(C) for the purpose of sections 503 and
504, as such sections relate to employment,
such term does not Include. an individual
who has a currently contagious disease or
Infection and who, by reason of such disease
or infection, would constitute a direct threat
to the health or safety of other individuals
or who, by reason of the turrently conta-
gious disease or Infection, is unable to per-
form the duties of the job.”.

The PRESIDING OFFICER. The
Senator from Massachusetts.

Mr. KENNEDY, Mr. President, I un-
derstand under the UC agreement
there was time set aside for the consid-
eration of a Humphrey amendment.
Am I correct?

The PRESIDING OFFICER. The
Senator Is correct.

Mr. KENNEDY, As I understand the
situation at the present time, that
there has been an amendment which
has Just been read which is a Harkin-
Humphrey amendment, and I would
ask consent that it be In order for the
Senate to consider that measure at
this particular time.

The PRESIDING OFFICER. With-
out objection, it is 50 ordered.

The Senator from New Hampshire.

Mr, HUMPHREY, Mr, President, 1
thank the Senator from Iowa and the
floor managers and others, the staff
Involved, for working diligently to
come to compromise language and
likewise I thank my colleagues not in-
volved for their patience.

Mr, President, I would like to ad-
dress several questions to the Senator
from Iowa, relative to his understand-
ing of this amendment. Is the Senator
prepared? Do I have the attention of
the Senator from Iowa?

Is it your understanding that this
amendment is designed to address an
issue comparable to the one faced by
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Constitution and to review and approve jts
total revision.

The President of the Republic or one-
third of the Representatives to the National
Assembly can initiate a partial reform.

Half of the total number of Representa-
tives to the National Assembly plus one are
necessary to Initlate a total reform.

Art. 162 A proposal for partial reform
must specify the article or articles to be re-
formed with a statement of the reasons for
the modification. The proposal must be zent
to a special commission which shall render
an opinion within no more than 60 days; the
initiative shall then follow the same process
as for the creation of a law,

A proposal for partial reform must be dis-
cussed in two sessions of the National As-
sembly.

Art, 193 A proposel for total reform shall
follow the same process as in the previous
article, except that upon its approval, the
National Assembly shall establish a time
period for holding elections for a Constitu-
ent National Assembly., The National As-
sembly shall retain jurisdiction until the in-
stallation of the new Constituent National
Assembly.

Until a new Constitution has been ap-
proved by the Constituent National Assem-
bly, this Constitution shall remain in effect.

Art., 194 Approval of a partial reform
shall require s favorable vote by sixty per-
cent of the Representatives. Two-thirds of
the total number of Representatives are re-
quired to approve & total revision, The
President of the Republic must promulgate
the partial amendment, which i3 not subject
to veto.

Art. 195 The reform of constitutional
laws shall follow the procedure established
for partial reform of the Constitution, with
the exception of the requirement of discus-
glon In two legislative sessions.

TITLE X1.—FINAL AND TRANSITIONAL
PROVISIORS

Art. 196 This Constitution shall govern
from the time of its publication in La
Gaceta, the official daily legal publlcation,
and shall annul the Fundamental Statute of
the Republlec, the Statute of Rights and
Guarantees of Nicaraguans and all other
legal provisions Inconsistent with it.

Art. 187 This Constitution shall be
widely disseminated in the official language
of the country. It shall also be disseminated
in the languages of the Communities of the
Atlantic Coast.

Art. 198 All aspects of the existing legal
order that do not contradict this Constitu-
tion shall remain in effect, until such time
as they may be modified,

Art. 199 The Speclal Courts shall contin-
ue to function until such time as they come
under the Jurisdiction of the Judicial
Branch. The appointment of thelr members
and their procedures shall be determined by
the laws that established them.

Furthermore, the Common Courts shall
continue to function in thelr present form,
until a system with popular representation
5 established. This principle shall be Imple-
mented gradually in accord with the circum-

stances.

Art. 200 The current political administra-
tive division ghall be preserved until the law
governing it s promulgated.

Art. 201 The President and Vice Presi-
dent of the Republic end the Representa-
tives to the National Assembly, elected No-
vember 4, 1984, shall exercise their func-
tions during the term that ends January 10
and 9, 1981, respectively.
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The members of the Supreme Court of
Justice and the Supreme Electoral Council
and other authorities and officials of the di-
verse branches of government shall contin-
ue to exercise their funetlons until such
time as their successors take office in ac-
cordance with the Constitution.

Art. 202 Four official coples of this Con-
stitution shall be signed by the President
and Representatives to the National Assem-
bly and by the President of the Republic,
These coples shall be kept in the offices of
the Presidency of the National Assembly,
the Presidency of the Republie, the Presi-
dency of the Supreme Court of Justice and
the Presidency of the Supreme Electoral
Council. Each one shall have the force of
the authentic text of the Political Constitu-
tion of Nicaragua. The President of the Re-
public shall cause it to be published in La
QGaceta, the official daily publication.

Mr. SANFORD. Thank you, Mr.
President.

Mr. President, I suggest the absence
of & quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

NOMINATION OF JUDGE
ANTHONY M. KEENNEDY

Mr. REID. Mr. President, I rise
today to speak in favor of the nomina-
tion of Judge Anthony M. Kennedy to
be an Associate Justice of the U.S. Su-
preme Court. Judge Kennedy has dis-
tinguished himself throughout his
educational and professional llfe. He
excelled as an undergraduate student
at Stanferd University, and, In his
senier year, attended the ILonden
School of Economics. Judge Kennedy
went on to Harvard Law School and
then into the private practice of law.
In 1975, President Ford appointed
Judge Kennedy to the Federal Ap-
peals Court for the Ninth Circuit
where he continues to serve with dls-
tinction. I take a special Interest In the
ninth clrecuity as its jurisdiction en-
compasses the great State of Nevada.

Throughout his life, Anthony Ken-
nedy has demonstrated a consistent
pattern of measured reason and deve-
tien to scholarship. Indeed, the more 1
have learned about Anthony Kennedy,
the more I have become convinced
that he is a living example of what we
call judicial temperament. I admire
this quality, and I respect Judge Ken-
nedy’s flexible but cautious manner,
his conservative appreach to the law,
his advocacy of judicial restraint, and
his deference to well-founded legal
precedent.

When the American Bar Assocla-
tion’s judicial evaluations committee
unanimously gave its top rating to
Judge Kennedy, the committee stated
that its *“Investigations reveal that
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Judge Kennedy’'s integrity is beyond
reproach, [and] that he enjoys justifi-
ably & reputation for sound intellect
and diligence in his judicial work.”
Such high praise is impressive.

Mr. President, I have just spoken
about some of Judge Kennedy’s quali-
fications, but I want to take a few min-
utes this day to talk about one qualifi-
cation in particular, and that is Judge
Kennedy’s role as a teacher,

Jim Hardesty, a prominent Reno at-
torney and a man I have known for
many years, knew Judge Kennedy per-
sonally. For over 22 years, Judge Ken-
nedy taught constitutional law at
McGeorge Law School, University of
the Paclfic, and Hardesty had been a
student of Judge Kennedy. Hardesty
told me what an outstanding teacher
Judge Kennedy was; and that in all
the years he had been in school, he
had never had a teacher as good as
Anthony Kennedy.

Indeed, many former students of
Judge Kennedy who are now members
of the Nevada legal community con-
tacted me to praise Judge Kennedy
and his teaching abilities. His former
students spoke in glowing terms of the
great contribution he made to their
education and of the profound impact
he had on thelr development as attor-
neys.

Among the people who spoke highly
of Judge Kennedy are such prominent
members of the Nevada legal commu-
nity as: U.S. Attorney Donald Calvin
Hill, Nye County District Attormey
Philip Dunieavy, U.S. Attorney Wil-
liam Maddox, and Clark County
Deputy District Attorney Tom Moreo.

Mr. President, other than my wife
and I, I think the people who have
had the most influence upon the lives
of my five children have been thelr
teachers. So when I hear somebody
tell me that a person is an excellent
teacher, I think of my children and
what an impact teachers have had on
their lives. In fact, I can still look back
at the teachers whe have been impor-
tant in my life.

I know that all the qualifications I
outlined initially in my remarks today
to this body are of primary impor-
tance. It ls important that someone
whe is going to be a Justice of the U.S.
Supreme Court Is one who Is qualified
academically, and certainly Judge
Kennedy is.

It is important that someone who
will serve on the Supreme Ceourt is a
person of temperament, judicial tem-
perament, and certainly Judge Kenne-
dy is.

These are qualities that we need on
the bench. But, in addition, I am ex-
tremely Impressed by the fact that
persen after person told me that
Judge Kennedy is an exemplary teach-
er. I think that says a let for an indi-
vidual.
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After all, teaching iIs part of what
the Supreme Court is about. Justices
write opinions, in a collegial atmos-
phere, and those opinions are taken
into the courtrooms and classrooms of
this eountry for years to come, These
opinions serve to teach all of us what
the law is.

Mr, President, I look forward to next
Wednesday: casting a vote for Judge
Kennedy to be an Associate Justice of
the U.S. Supreme Court will be a great
pleasure.

Mr. President, I yield back the re-
mainder of my time, and I suggest the
ahsence of a quorum.

The PRESIDING OFFICER (Mr,
Breaux). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it 1s so ordered.

Mr. BYRD. Mr. President, I ask
unanimous consent that the 10-minute
limitation not apply to me in this in-
stance with the understanding that if
another Senator wishes to speak I will
yield the floor for that purpose In
which case I ask unanimous consent
also that there be no interruption of
my speech in the RECORD.

The PRESIDING OFFICER. With-
out objection, it is 50 ordered.

UNITED STATES SENATE

RICHARD BREVARD RUSSELL
(1897-1971)

Mr. BYRD, Mr. President, in my
continuing series of addresses on the
history of the United States, I have fo-
cused from time to time on individual
senators who have left their mark on
this institution. One such senator Is
Richard Brevard Russell, Jr., of Geor-
gla. In 1972, I initlated legislation that
provided for naming the original
Senate office bullding in his honor.
Today, the thousands of people who
work on Capitol Hill know his name,
but only a few know his legacy,

In preparing these remarks, I have
‘had the good fortune to be ably assist-
ed by Dr. Gilbert Fite. Dr. Fite served
from 1876 to 1986 as the first Richard
B. Russeli professor of American his-
tory at the University of Georgia.
From 1945 to 1971, he was a member
of the history faculty at the Universi-
ty of Oklahoma, and, from 1971 to
1976, he served as president of Eastern
Nlinois University. Dr. Fite’s research
interests are reflected in the profes-
sional associations of which he has
been president. They include the
Western History Association, the
Southern Historical Association, and
the Agricultural History Society. This
distinguished scholar is cuwrrently com-
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pleting a full scale biography of Sena-
tor Russell,

Richard B. Russell was one of the
nation’s leading statesmen in twenti-
eth century America. A true son of the
South, he served in the United States
Senate from January 12, 1933, until
his death on January 21, 1971, some
thirty-eight years later, During that
period, he worked with six presidents,
and, {rom the 1940’s when he emerged
as a leader in the Senate, he played a
maljor role in national policy-making.
His career spanned epochal events, In-
cluding the Great Depression, World
War II, the introduction of nuclear
power, the Korean and Vietnam wars,
the battle for civil rights, expansion of
federal powers and responsibilities and
a host of other major developments.
His mark can be found on most of the
great questions that faced the country
during his terms In Washington.

In 1963, a reporter for Newsweek
magazine wrote that Senstor Russell
is “a courtly, soft-spoken, cultural pa-
trician, whose aides and associates
treat him with deferential awe.
Modest, even shy, In manner, devastat-
ingly skilled in debate, he has a bril-
liant mind, encyclopedic learning, un-
rivaled access to pressure points of
senatorial power and a gift for using
them. He is a senator’s senator, the
head of the Senate establishment, the
most influential member of the United
States Senate,” Who was this man
who had won such respect and power?
What manner of man was he?

Russeil was born in the small town
of Winder, Georgia, some forty miles
northeast of Atlanta, on November 2,
1897. He was the fourth child and first
son of thirteen living children of
Judge Richard B. Russeil and Ina Dil-
lard Russell. He was born into a distin-
guished and well educated family
whose roots went back to colonial
times, His Russeli ancestors had lived
in South Carolina and Georgia for sev-
eral generations and were successful
planters and businessmen. Russell’s
grandmother, Rebecca Harrlette
Brumby, had descended from the
Brumbys and the Brevards, two promi-
nent South Carolina and North Caroli-
na families. On both sides, it was a
family of modest wealth and prestige.

Richard Brevard Russeil, the sena-
tor's father, was born at Marietta,
Georgla in 1859. He attended the Uni-
versity of Georgla, receiving a law
degree in 1880. He practiced law in
Athens, was elected to the Georgia
house of representatives In 1882 where
he served for six years, and, in 1888,
he was elected solicitor general of the
western clrcuits of Georgia. He held
that position untll January 1, 1899,
when he became judge of the superior
court of the western judicial circuit.

Judge Russell was an intensely ambi-
tious man. In 1904, he made an unsuc-
cessful race for chief justice of the
Georglia supreme court, and, two years
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later, he entered the campaign for
governor against the prominent Hoke
Smith, a contest in which he was deci-
sively defeated. In 1011, Russell failed
agaln In a race for the governorship,
and had no better success when he ran
for Congress in 1918. In 1922, however,
he won a campaign for chief justice of
the Georgia supreme court, a position
that he held untll his death in 1938.

Young Richard B, Russell, Jr,, then,
grew up in a large family that was
prominent and widely known through-
out the state. Also, it was a family
that expected the children to achieve.
Judge Russell believed deeply In at
least three things—education, hard
work, and personal ambition. More-
over, he had special ambitions for his
first son and namesake, Both Judge
and Mrs. Russeil planned for, and ex-
pected, their eldest son to become a
leader in some field, preferably public
service,

To help achieve that goal, the Rus-
sells sent young Dick to Gordon Mili-
tary Institute at Barnesville, Georgia.
This was considered the best second-
ary school in the state, and one of the
top such Institutions in the South. It
attracted the sons from many of Geor-
gla’s leading families, and Judge Rus-
sell belleved that the contacts Dick
made there among his fellow students
would be helpful later in a political
career. So, in September 1811, young
Dick, at age thirteen, was off to
Gordon,

Although he possessed high native
intelligence, Dick did not take his
school work very seriously, He was
much more attracted to the social life,
both on and off campus, Despite in-
tense urgings from his father and
mother to study hard, he so neglected
his studies that he nearly flunked out
of school. Judge Russell, hoping to
stimulate his son by appealing to
family pride, once wrote: “you carry
my name, and I want you to carry it
higher than I have done or can do in
my few remaining years.”! Such fa-
therly urgings, however, were largely
in vain.

At the end of his sophomore year,
Dick had passed all of his courses
except Latin, Believing that a differ-
ent environment might help his son,
Judge Russell decided to send Dick to
the Seventh District A&M School
near Marletta. There, the curriculum
was less rigorous and students had to
work for part of their expenses. Dick’s
father believed that a work schedule
might provide the discipline needed to
do better academiec work. During that
year, Dick did improve in his studies,
and, after making up his falled Latin
course at a University of Qeorgla
summer session, he returned to
Gordon and graduated with his class
Jn May 1815. It was a close call, howey-

Pootnotes at end of article.
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provided in section 6103(f) of the Internal
Revenue Code of 1988, nothing”.

Mr, GLENN, Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. BYRD. Mr. President, I move to
lay that motion on the table,

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER., The
majority leader.

Mr. BYRD. Mr. President, I con-
gratulate Mr. GLENN and Mr. RoTH for
their management of this measure. I
also want to thank and compliment
the staffs on the Inspector general bill,
8. 908, It will improve the Govern-
ment’'s ability to fight waste, fraud,
and mismanagement, and it will assist
Congress in its oversight duties. Their
efforts In working out the last few
problems enabled the Senate to com-
plete the bill with but one rollcall vote
on passage.

Mr, President, there will be no more
rollcall votes today.

MORNING BUSINESS

Mr. BYRD. Mr. Pregident, I ask
unanimous consent that there now he
a period for morning business, not to
extend beyond 30 minutes, and Sena-
tors may speak therein for not to
exceed 5 minutes each.

The PRESIDING OFFICER. With-
out objection, it Is so ordered.

Mr. METZENBAUM addressed the
Chalfr.

The PRESIDING OFFICER. The
Senator from Ohio.

SENATOR DANIEL K. INOUYE,
OF HAWAIIL

Mr. METZENBAUM. Mr, President,
I rise to address myself to the very fa-
vorable conduct of one of our col-
leagues In recent days. I do not think
there Is any Member of this body who
is more respected than s the distin-
guished senior Senator from Hawall,
Senator INOUYE.

Mr. President, the Senator about
whom I speak, Senator INOUYE, was
successful in offering a proposal to
provide $8 million earmarked in the
continuing resolution for the construc-
tion of schools In France for Jewish
refugees from North Africa. His inten-
tion was excellent. He had a concern
about these refugees and their oppor-
tunity to obtain adequate education.

But in retrospect, I and others ar-
rived at the conclusion that providing
funds for a parochial Institution in
France, no matter how meritorious,
had other implications to i,

S0 he came to the floor of the U.S,
Senate and sald:

I have made an error in judgment. I fear
that I have embarrassed my colleagues. I
intend to correct that error.

Mr. President, I must say to you
that that takes courage. It takes cour-
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age to come out on the floor of the
Senate and say, “I made a mistake. It
was an error in judgment.”

But this Senator, for whom all of us
have such great respect, and who
served on the Irangate inquiry and
previously served on the inquiry con-
cerning President Nixon, who distin-
guished himself as the chairman of
the earlier hearing on a prominent
Senator in this body, I am sure tor-
tured himself before he came to the
conclusion that he would come to the
floor on this issue and admit an error.

I think that bespeaks so much about
the kind of person that he is, I think it
indicates the integrity that he has. I
think it indicates the quallty of the
Senator and the human being that he
Is.

I just wanted to stand on this floor
and say that I am very proud to Serve
in the U.S. Senate with Senator
Danny INoUYE, His act was a coura-
geous one. His original intention was
well-motivated, well-intentioned. I
think in retrospect, he agreed, I
agreed and others concluded, that per-
haps that well-intentioned action
should not have occurred. So he had
the courage to come forward and indi-
cate he will propose to undo the origi-
nal error. I will support him in that
effort. I commend him for the courage
of his conviction and for the leader-
ship he has shown In this Senate over
a period of so many years, He makes
us all stand just a little bit taller by
reason of his willingness to admit an
error and come forth and say so to
this body. I yield the floor.

Mr. EXON addressed the Chalr.

The PRESIDING OFFICER. The
Senator from Nebraska.

SENATOR DANIEL K. INOUYE

Mr. EXON. Mr. President, I wish to
associate myself with the excellent re-
marks just presented by my colleague
from Ohio. He said it so well that I
will not attempt to add thereto, except
to congratulate him. I want it shown
in the REcorp very clearly that every-
thing he sald has heen said better
than this Senator could have said it,
and which should be said about our
distinguished colieague from Hawali.

Mr. METZENBAUM. I thank the
Senator from Nebraska.

THE NOMINATICN OF JUDGE
ANTHONY KENNEDY

Mr. EXON. Mr. President, I rise to
announce my intention to vote for the
confirmation of Judge Anthony Ken-
nedy to the U.S. Supreme Court.

After reviewing the record, I am im-
pressed with Judge Kennedy’s con-
servative legal philosophy and com-
mitment to judicial restraint. Judge
Kennedy's calm temperament, careful
explanation of the law, and soft-
spoken nature seem especially becom-
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ing of a member of the highest court
of the land. He has served on the cir-
cuit courts of appeals for years and,
refreshingly, is a nominee from well
outside the Washington, DC, srea and
its political circles. Judge Kennedy's
opinions sre carefully crafted and well
reasoned. He brings to the Court a
keen intellect and a willingness to con-
sider each case which comes before
him on its own merits and not through
the prism of a predetermined or prom-
1sed legal agenda.

I expect Judge Kennedy to receive
overwhelming support in the U.S.
Senate. He received the highest ree-
ommendation of the American Bar As-
sociation and the unanimous endorse-
ment of the Senate Judiciary Commit-
tee. His professional career is impecca-
ble and he has shown a continuing
commitment to the law. Certainly, a
unanimous endorsement is even possi-
ble. In the steps leading up to this
point, the U.S. Senate and the Nation
endured a divisive and bitterly fought
battle. I submit, Mr. President, the
Nation is well served when there is a
high degree of consensus around a
nomination of this magnitude. Justices
O’Connor and Scalla both enjoyed the
unanimous support of this body, and
their decisions have enjoyed the confi-
dence of the American people. To
those who may wish to open old
wounds and refight old battles, I urge
them to not neglect the fact that in
spite of this long and difficult road,
the President has finally nominated
an individual who has won the broad
support of the Nation and this body.
This unity and confidence makes our
democratic institutions strong.

A lifetime sppointment to the U.S.
Supreme Court is a rare and distinet
honor. It carries with it an awsome re-
sponsibility. I expect to Judge Kenne-
dy’s appointment to be a watershed in
American jurisprudence. He assumes
the position of the Justice Powell, a
Justice who held the balance of power
on a number of key cases. In this
regard, the fact that he is regarded as
a conservative jurist 1s a strong factor
in his favor. Justice EKennedy Is a
thoughtful jurist who will not take his
responsibllities lightly.

Mr. President, I look forward to join-
ing with my colleagues to vote to con-
firm Judge Kennedy, the President’s
nominee to the U.8, Supreme Court.

THEIR LITTLE TOWN

Mr., EXON. Mr. President, I rise on
one further matter. There was an ex-
cellent article in the National Journal
magazine, the last issue, with regard
to the calamfty that is facing rural
America today. I talk about rural
Amerieca, and we think about agricul-
ture, but there is also a great number
of truly independent entrepreneurs
out there who are suffering right





