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NOMINATION OF ANTHONY M. KENNEDY TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

MONDAY, DECEMBER 14, 1987

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washingion, DC.

The committee met, pursuant to notice, at 10 a.m., in room SR-
325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.,
chairman of the committee, presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Thurmond, Hatch, Simpson, Grassley, Specter, and Hum-
phrey.

The CHAIRMAN. Judge Kennedy, welcome. We are delighted that
you are here and are anxious to get this hearing under way.

I would like to at the outset indicate how we are going to pro-
ceed. It has been the custom of the committee to not have a singu-
lar custom; that is, that ofttimes we have started with opening
statements of Senators and then had those who were going to in-
troduce the nominee introduce, and then move to the nominee. But
in the interest of accommodating our colleagues, Senator Wilson
and our colleagues from the House, what I would like to suggest we
do before I make an opening statement is: I would ask Senator
Wilson and my House colleagues if they would make opening state-
ments. Then we will allow them to sit and listen to all of us, if they
wish, for the next 1% hours. Or if they have other business, we un-
derstand. Then I will make an opening statement, and all of us will
endeavor to keep our statements relatively short. Then we will go
to you, Judge; you will be sworn, go to you for an opening state-
ment. If we are lucky, we will be able to do most of that before we
break for lunch.

We are now planning on breaking from roughly 12 until 1, and I
do not expect to go beyond 6 o'clock this evening. We will resume
again tomorrow at 10 o'clock.

I want the record to show—I am teld this is being televised—that
all three of your children, those of whom are missing finals today,
are in attendance. They have good reason not to be at their finals.
I hope they are listening in California.

With that, let me yield, if my ranking member and colleague,
Senator Thurmond, agrees, to Senator Wilson for an ovening state-
ment, and then move to our House colleagues.

Senator THurMonD. Mr. Chairman, I think that is fine to hear
these people so they can be released if they do not care to stay.
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Now, if they want to stay around and gain some wisdom from the
Senators, that will be fine, too.

Thank you very much.

Senator LEany. Mr. Chairman, before you start, could I just note
one thing, because a number of us are going to be deing this? So I
will not have to be answering all kinds of phone calls from my
office, a lot of us are on various committees of conference, and I
think different ones will be going in and out during this hearing. [
thought I would note that so that Judge Kennedy does not think
that we suddenly left in dismay.

The CHaRMAN. The Judge has some extensive experience in
California, in the California legislature, and I know he knows how
legislative bodies work. That is a good point to make. | know some
of my Republican and Democratic colleagues will have to be absent
at part of the hearing throughout. 1 know Senator Metzenbaum
has business he has to attend to this afternoon. I know that you
and many others are on a conference.

So, Judge, if, in fact, Senators are moving in and out, it is not
out of lack of interest. It is additional responsibilities in the Senate
that reguire them to do so.

Senator THURMOND. Mr. Chairman, we will be glad to excuse any
of them, of course, just so0 they are here when the time comes to
vote for Judge Kennedy. That is all that counts.

The CHAIRMAN. As usual, my colleague from South Carolina
beats around the bush a lot.

Let me yield now to our colleague from California, Senator
Wilson. Welcome, Senator.

STATEMENT OF HON. PETE WILSON, A U.S. SENATOR FROM THE
STATE OF CALIFORNIA

Senator Wnson. Thank you very much, Mr. Chairman. I will
avail myself of the opportunity to drink deep from the wisdom. I do
have some time this morning, and I look forward to it.

I am particularly pleased-—in fact, I feel privileged—to be able to
introduce a long-time friend, but much more importantly an excep-
tional judge, one who gives promise of giving truly distinguished
service on the Supreme Court of the United States. The committee
is in possession of his background, his record, which is an extraor-
dinary one. You know that he was a brilliant student, both as an
undergraduate at Stanford, graduating Phi Beta Kappa, having
completed all of the work required for his graduation by the end of
his junior year so that he took his senior year at the London School
of Economics. You know that he was a cum laude graduate of the
Harvard Law School; that he was born and raised in Sacramento
and, after his father’s death, returned, having served 2 years with
one of the best known, most prestigious San Francisco firms, to
take over his father’s practice in Sacramento. I will not dwell at
length on that,

I was privileged to first know Tony Kennedy some 20 years ago
when we were both young men—still, I hope, young at heart. He
was a young lawyer practicing in Sacramento. I was a young
member of the State legislature. A small part of his practice con-
sisted of legislative advocacy, and it was in that role that I first
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knew him. He was a very different kind of legislative advocate. He
came to my office, and without my soliciting him to do so, he in-
formed me not only who was for the legislation that he was propos-
ing, but who was opposed to it and why in both cases. He anticipat-
ed my questions. He did not offer to buy me a drink. He did not
offer to take me to dinner. He was a very good legislative advocate
and, T think, an effective one, though I have read that it was not
particularly a part of his practice that he enjoyed. But for those of
us who were exposed to him, we quickly learned that this was a
young man who obviously knew what it was that he was talking
about, who disclosed everything, and who concealed nothing.

Judge Kennedy's excellent reputation as a lawyer became so well
known in 1975 President Ford named him to the U.S. Court of Ap-
peals for the Ninth Circuit. He was only 38 years old, one of the
youngest lawyers ever honored by a Presidential appointment to
the nation’s second highest court. It was as a member of the ninth
circuit that Judge Kennedy has authored hundreds of opinions, ma-
jority opinions, as well as some very important dissents, one of
which I will dwell upon in a moment.

He has, through all the years of maintaining a very heavy judi-
cial docket, found time to serve on a number of administrative
panels for the improvement of the functioning of the federal judici-
ary, as well as upon the Committee on Pacific Ocean Territories.
He has been a director of the Federal Judicial Center and a Na-
tional Correspondent for Crime Prevention and Contrel with the
United Nations.

Beyond his work on the bench, Judge Kennedy's dedication to
the law has inspired him to teach at the McGeorge School of Law
of the University of the Pacific, where he has been a distinguished
professor since 1965.

It would be a gross understatement to say that Judge Kennedy
has been well received by his students. Not only have they found
him to be, in the words of one former student, “an excellent teach-
er” who commands a “brilliant intellect,” but they also know him
to be a very creative instructor. He reportedly has taken to con-
ducting a lecture on the Constitutional Convention having assumed
the persona of James Madison—complete with period garb.

What I was looking for a moment ago was the exact quote of one
of his students, a Mr. Norm Scott, and I will have to paraphrase
Mr. Scott. He said that it was clear that Judge Kennedy enjoyed
the interchange, the interaction with his students, enjoyed teach-
ing them to think. It was also true that, while he teld them that
they should respect the pronouncements of the Supreme Court,
they should not accept them as gospel.

I think that it is clear from those who have known Judge Kenne-
dy in one persona or another—whether as teacher or as a judge
during his 12 years on the Court of Appeals—that he has demon-
strated the highest intellect, a truly judicial temperament, great
compassion.

I think, too, that it is clear from those that have known him,
either as teacher or judge, that he has exhibited, in the courtroom
as well as in the classroom, the belief that the Founding Fathers
exercised the greatest care that the national government, and espe-
cially our federal courts, should play a properly limited role in the
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lives of our citizens. We should expect no less care of any candidate
for our nation’s highest court, and in Judge Kennedy.you will find
that expectation fully met.

When a judicial candidate’s qualifications are considered, one
ever-present question is whether he or she possesses compassion.
But too often, the test of compassion is focused too heavily on the
candidate’s concern for the accused, with little or no regard for so-
ciety and little or no regard for the victim.

Justice does not simply demand protection of the rights of the ac-
cused; it demands as well the protection of the rights of those
harmed. Until a verdict has been returned, the accused in a crimi-
nal case obviously is just that—the accused. But whether the ac-
cused being tried is ultimately adjudged guilty or innocent, we
cannot ignore the fact that an innocent victim has been harmed:
either deprived of property or, in the most egregious circumstance,
forced to suffer the violence of rape or robbery or other assault, or
even death.

Unfortunately, in the effort to respond to some past abuses of
those accused by our criminal justice system, we have almost lost
gight of the need to safeguard the rights of victims. Judge Kennedy
has never lost sight of the need for our criminal justice system to
seek justice for all those affected by crime, as he made clear in a
speech delivered earlier this year in New Zealand. As he stated
forthrightly, “[A] decent and compassionate society should recog-
nize the plight of its victims.”

In fleshing out this basic truth, Judge Kennedy went on to say
that, “An essential purpose of the criminal justice system is to pro-
vide a catharsis by which a community expresses its collective out-
rage at the transgression of the criminal.”

Clearly, that is what law-makers do in enacting criminal codes.
We proscribe antisocial conduct and prescribe a penalty for the
commission of a prohibited act; and we entrust the application of
the laws to judges. That is why the role of judges is so important.
As Judge Kennedy noted in his speech, “It does not do to deny the
same catharsis to the member of the community most affected by
the crime. A victim’s dissatisfaction with the criminal justice
system, therefore, represents a failure of the system to achieve one
of the goals it sets for itself.”

This failure which Judge Kennedy has noted occurs most often
at retail, in the courts, when the application of the law achieves
not justice, or the legislative intent of deterrence and catharsis, but
frustration and distrust in the victim and in the public.

It is little wonder that victims often fail to report crimes, Judge
Kennedy notes, for the criminal justice system’s failure to care
about victims is too well known and too often inspires in the public
doubt that true justice will be done. Ultimately, victims and wit-
nesses become indifferent to the need of the criminal justice system
for their cooperation in the belief that the system has become indif-
ferent to them.

Judge Kennedy’s concern is appropriate not only for those of us
entrusted with making the law, but also for judges who apply it.
Certainly, it is appropriate for those whose duty it is to test it
against the Constitution.



5

If the proper protections of the Constitution are stretched to the
point where the criminal law provides inadequate and uncertain
protection to the public, if our criminal justice system is perceived
to be unjust, the demoralizing effects may well breed distrust, dis-
respect for the legal process, and a desperate resort to vigilante ac-
tions. The Bernhard Goetz case comes to mind.

Broadly stated, our exclusionary rule requires that if the consta-
ble blunders, the criminal goes free. The sad fact is that too often
when the consiable has made no willful blunder, the ¢riminal has
still gone free, even where evidence of guilt was entirely reliable.

And, again, the result in such cases has been that in seeking to
curb and penalize unlawful police practices, our criminal justice
system, through largely couri-made law, has released the clearly
guilty, to the outrage of the victim and to the peril of the public.
This situation has been one that cries out for judicial application of
a rule of reason to limit abuses.

Enter now Judge Kennedy—and reasonable balance.

In an exceptional dissenting opinion in the case of United States
v. Leon, Judge Kennedy argued that a truly good-faith mistake by
police should not lead ‘0o a c¢riminal’s release. What makes the
opinion exceptional is that its persuasiveness ultimately led to its
adoption by the Supreme Court.

It is this strict approach to the application of the fourth amend-
ment that is necessary to restore effectiveness, fairness, and true
compassion to our criminal justice system.

There are many issues that will be raised by the members of this
committee during these confirmation hearings, drawing deep from
the well of American law. But as the committee carries out its con-
stitutional responsibilities, it will look, I am sure, to see whether or
not Judge Kennedy’s service on the Supreme Court will serve the
interests of justice—which, in my judgment, it surely will—but as
the committee seeks justice, it should also do justice both to the
nominee and to the confirmation process.

At the President’s announcement of his nomination, Judge Ken-
nedy told reporters that this committee and the entire Senate have
a duty to give the most careful scrutiny to his candidacy, and that
he welcome such scrutiny. Mr. Chairman, [ take pride in joining
him in inviting that scrutiny.

Tony Kennedy's record as a lawyer, as a judge, as a teacher, as a
human being, is an open book, and it is a story of an individual
who has charted a judicial course of such distinction and sound-
ness, of such consistency and reliabiiity, that there should be little
question of his exceptional qualifications to serve on the Court—as,
indeed, the American Bar Association has found in giving him its
highest rating. Therefore, I urge the committee to complete its
work with both deliberation and alacrity, so that the Senate may
consider Judge Kennedy's nomination at the start of the new year.
I know that is the Chairman’s intention. I congratulate him upon
his having moved expeditiously to convene these hearings as early
as he has.

Mr. Chairman, i w"1 simply say that I think when you have com-
pleted vour deliberations, and when the Senate has voted, we will
have given the Supreme Court a distinguished new member, one
who will reflect credit upon us and upon the President in having
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made this nomination. More importantly, he will be a valuable ad-
dition. He has long years of service to give. His, I think, will be a
truly extraordinary career, as it has been already.

Thank you, Mr. Chairman.

[The statement of Senator Wilson follows:]



STATEMENT OF SENATOR PETE WILSON
OF CALIFORNIA
BEFORE THE COMMITTEE OR THE JUDICIARY
UNITED STATES SENATE ~- DECEMBER 14, 1987

NOMINATION OF ANTHONY M. XENNEDY
TO BE ASSOCIATE JUSTICE OF THE SUPREME COURT

Mr. Chairman and members of the Committee, I am extremely
pleased to appear here today to introduce Judge Anthony M.
Kennedy, who has been nominated by the President to serve as
Asgoclate Justice of the Supreme Court of the United States,

My state of California has been blessed with an abundance
of legal talent, and the public has been well served by the
willingness of the very best to serve there as judges.

Among the very distinguished judges at all levels of the
judiciary in California, it has been known far and wide for
many, many years that there is no more distinguished and
talented member of this varied fraternity than Judge Anthony
Kennedy.

Anthony Kennedy was born in Sacramento, California, on July
23, 1936. The son of a noted lawyer in the state capital, he
grew up in Sacramento and then attended Stanford University.

At Stanford, Judge Kennedy was an excellent student. Not
only did he graduate "with great distinction” in 1958, he was
also elected to Phi Beta Kappa and Phi Sigma Alpha, the
national political science honor fraternity.

During his senior year at Stanford, Judge Kennedy already
had fulfilled the principal requirements for graduation and
attended the London School of Economics and Politlical Science
at the University of London.

Deciding to follow his father into a career as a lawyer,
Judge Kennedy attended Harvard Law School, where during his
final year he served as a member of the Board of Advisors of
the law faculty. He received his law degree, cum laude, in
1961.

Judge Kennedy began his legal career at the noted San
Francisco law firm of Thelen, Marrin, Johnson & Bridges. In
1963, upon his father’s death, Judge Kennedy returned to
Sacramento to assume his father’s business law practice. Four
years later, he formed a partnership, Evans, Jackson &
Kennedy.
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Judge Kennedy's Sacramento law practice was broad in
scope. During his years as a solo practitioier, he handled
twenty to thirty litigaticn matters per year, including
criminal and probate cases. After forming his partnership in
1967, Judge Kennedy's practice for major clients was extensive,
including corporate, tax, administrative, real estate, and
environmental law, as well as legislation, estate planning and
probate, and international legal transactions.

Judge Kennedy’s excellent reputation attracted the
attention of President Ford, who named him in 1975 to the
United States Court of Appeals for the Ninth Circuit. At the
age of 38, Judge Kennedy was one of the youngest lawyers ever
honored by a presidential appointment to the Nation’'s second
highest court.

As a member of the Ninth Circuit Court, Judge Kennedy has
authored more than 300 majority opinions, as well as 100
concurring and dissenting opinions.

While maintaining a full judicial docket, Judge Kennedy has
also served on a number of administrative panels of the federal
judiciary, including the Judicial Conference’s Advisory
Committee on Codes of Conduct and its Committee on Pacific
QOcean Territories. He is alsoc a director of the Federal
Judicial Center and a National Correspondent for Crime
Prevention and Control with the United Hations,

Beyond his work on the bench, Judge Kennedy’s dedication to
the law has inspired him to teach at the McGeorge School of Law
of the University of the Pacific, where he has been a professor
since 1965. He has been a distinguished teacher of the law.

It would be a gross understatement to say that Judge
Kennedy has been well received by his students. Not only have
they found him to be, in the words of one former student, “an
excellent teacher" who commands a "brilliant intellect®, they
also know him to be a creative instructor. He reportedly has
taken to conducting a lecture on the Constitutional Convention
having assumed the persona of James Madison -- complete with
period garb.

I have been privileged to know Tony Kennedy for more than
20 years, since we first met in Sacramento -- where, as I
noted, he was born and raised, and where I had come to begin my
political career in the state Assembly.

During his 12 years on the Court of Appeals, and indeed
during his entire life, Tony Kennedy has shown himself to
possess the highest intellect, temperament, and compassion.
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Furthexrmore, as the Committee considers Judge Kennedy'’s
nomination to serve on the Supreme Court, your review of his
service on the Court of Appeals will leave no doubt that he
subscribes to the conservatlve principles which the framers of
our Constitution adopted 200 years ago.

He knows that our Founding Fathers exercieed great care
that the national government, and especially our federal
courts, should play a properly limited role in the lives of our
citizens. We should expect no less care of any candidate for
our Nation’s highest court, and in Judge Kennedy you will find
that expectation fully net.

When a judicial candidate’s qualifications are considered,
one everpresent question is whether he or she possesses
compassion. But too often the test of compassion has focused
too heavily on the candidate’s concern for the accused, with
little or no regard for society, and with little or no regard
for the victim.

Justice does not simply demand protection of the rights of
the accused. Justice also demands the protection of the rights
of those harmed. Until a verdict has been returned, the
accused in & criminal case is just that -- the accused. But
whether the accused being tried is ultimately adjudged guilty
or innocent, we cannot ignore the fact that an innocent victim
has been harmed -~ either deprived of property, or in the most
egregious circumstances, forced to suffer the violence of rape
or other assault, or even death.

Unfortunately, in the effort to respond to some past abuses
of those accused by our criminal justice system, we have almost
lost sight of the need to safeguard the rights of victims.

Judge Kennedy has never lost sight of the need for our
criminal justice system to seek justice for all those affected
by crime, as made clear in a speech he delivered earlier this
yYear in New Zealand. As he stated forthrightly, "[A] decent
and compassionate society should recognize the plight of its
victims."

In fleshing out this basic truth, Judge Kennedy went on to
say that, "An essential purpose of the criminal justice system
is to provide a catharsis by which a community expresses its
collective outrage at the transgression of the criminal.”

Clearly that is what law-makers do in enacting criminal
codes. We proscribe anti-social conduct and prescribe a
penalty for the commission of prohibited acts -- and we entrust
the application of the laws to judges. That ie why the role of
judges is so important. As Judge Kennedy noted in his speech,
"It does not do to deny that same catharsis to the member of
the community most affercted by the crime. A victim's
dissatisfaction with the criminal justice system, therefore,
represents a failure of the system to achieve one of the goals
its sets for itself."




10

Page 4

This fajilure occurs most often at retail, in the courts,
when the application of the law achieves not justice, or the
legislative intent of deterrence and catharsis, but frustration
and distrust in the victim and in the public.

It ie little wonder that victims often fail to report
crimes, Judge Kennedy notes, for the criminal justice system’s
failure to care about victims is well known, and too often
inspires public doubt that true Justice will be done.

UYltimately, victims and witnesses become indifferent to the
need of the criminal justice system for their cooperation, in
the belief that the system has become indifferent to them.

Judge Kennedy'’s concern is appropriate not only for those
of us entrusted with making the law, but also for Judges who
apply it. Certainly it is appropriate for those whose duty it
is to test it against the Constitution.

If the proper protections of the Constitution are stretched
to the point where the criminal law provides inadeqguate and
uncertain protection to the public, if our criminal justice
system is perceived to be unjust, the demoralizing affects may
well breed distrust, disrespect for the legal process, and a
desperate resort to vigilante actiona. The Bernhard Goetz case
comea to mind.

Broadly stated, our exclusionary rule reguires that if the
constable blunders, the criminal goes free. The sad fact is
that too often when the constable makes no willful blunder, the
criminal has atill gone free, even where evidence of guilt was
entirely reliable.

And again, the result in such cases has been that in
seeking to curb and penalize unlawful police practices, our
criminal justice system, through largely court-made law, has
released the clearly gquilty -- to the outrage of the victim and
the peril of the public. This situation has been one that
cries out for judicial application of a rule of reason to limit
abuses.

Enter now Judge Kennedy -- and reasonable bhalance.

In an exceptional dissenting opinion in the case of United
States v. Leon, Judge Kennedy argued that a truly good-faith
mistake by police should not lead to a criminal's release.
¥What makes the opinion exceptional is that its persuasiveness
ultimately led to its adoption by the Supreme Court.

It is this strict approach to the application of the Fourth
Amendment that is necessary if we are to restore effectiveness,
fairness, and true compassion to our criminal justice system.
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There are many issues that will be raised by the members of
this committee during these confirmation hearings, drawing deep
from the well of American law. But as the Committee carries
out its constitutional responsibilities, it should not only
look to see if Judge Kennedy’s service on the Supreme Court
will serve the interests of justice -- which it surely will --
but as the Committee seeks Jjustice, it should also do justice,
both to the nominee and to the confirmation process.

At the President’'s announcement of his nomination, Judge
Kennedy told reporters that this Committee and the entire
Senate have a duty to give the most careful scrutiny to his
candidacy -- and that he welcomed such scrutiny. I take pride
in joining him in invlting that scrutiny.

Tony Kennedy's record as a lawyer, as a Judge, and as a
human being is an open book, and it is a story of an individual
who has charted a judicial course of such distinction and
soundness that there should be little gquestion of his
exceptional gqualifications to serve on the Court. Therefore, I
urge the Committee to complete its work with both deliberation
and alacrity, so that the full Senate may consider Judge
Kennedy’s nomination at the start of the new year.
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The CHalRMAN. Thank you.

Representative Fazio, thanks for coming to the other body. We
appreciate it. It is interesting to note that your Republican col-
league from the Senate is here, and you, a Democrat, are here,
both to speak on behalf of Judge Kennedy. Please go forward.

STATEMENT OF HON. VIC FAZIO, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Fazio. Thank you, Mr. Chairman.

Members of the committee, it is a great pleasure and an honor to
join my colleagues, Congressman Bob Matsui and Senator Pete
Wilson, in presenting Judge Anthony M. Kennedy for your consid-
eration to fill the current vacancy on the Supreme Court.

I come before you as Judge Kennedy’s friend, a former neighbor,
and as one of two members of Congress who have the privilege of
representing the city of Sacramento where Judge Kennedy grew up
and where he has resided for the last 24 years.

I also represent Solano County, California, which produced the
last Supreme Court nominee from the Ninth Circuit Court of Ap-
peals, Judge Joseph McKenna. Judge McKenna was nominated to
the Supreme Court by President McKinley and confirmed for ap-
pointment to the high court in January of 1898, Judge Kennedy,
who is quite a historian, hag informed me that Judge McKenna, a
former district attormey, promptly repaired to the Columbia Uni-
versity Law School for a refresher course. One wonders how the
ABA might have reacted in 1988 to that kind of activity by a pro-
spective member of the Supreme Court.

The CHAIRMAN. As long as they came east, they probably would
have been satisfied.

Mr. Fazio. East of the Mississippi.

Judge Kennedy, in my view, has long possessed all of the quali-
Bies and qualifications needed to make an outstanding Associate

ustice.

As a youth, Tony Kennedy displayed an early interest and appre-
ciation for the law and our judicial system. At the early age of 10,
he began working around his father’s law office and began accom-
panying his father to trials throughout northern California.

I do not have to recount his academic record. Senator Wilson has
outlined it for you. But it is important to point out that during his
time on the bench and in the classroom, Judge Kennedy has
earned the respect of his peers and the admiration of his students
for his commitment to excellence, his spirited eloquence, and his
unparalleled understanding of the Constitution. He has also proven
himself to be an active and concerned member of our community,
active in organizations and projects from his local Catholic Church
to Little League Baseball, while performing pro bono legal work for
a number of entities, including Plaza de Las Flores, a project of the
Sacramento Mexican-American community.,

A highly respected local attorney, the former President of the
California State Bar, and principal partner of the firm Dicpen-
brock, Wulff, Plant and Hannegan of Sacramento, Forest A. Plant,
perhaps summed up Judge Kennedy's overall qualifications best

when he wrote:
|
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Judge Kennedy is extremely industrious; he is highly intelligent; . . . he has a
profound knowledge of the evolving Constitution as evidenced not only by his deci-
sions but by his years of teaching the subject at the law school level; he is objective
and even-handed in decision-making and is sensitive to the concerns of all parties
involved in the particular litigation. He is not doctrinaire or inflexible in the dis-
charge of his judicial duties. Above all, he has exhibited a profound faith in our ju-
dicial svstem and the central importance of the Constitution in that system.

In my view, if confirmed, Judge Kennedy will show judicial re-
straint on the Supreme Court just as he has for the last 12 years
on the court of appeals. But that does not mean that he is hostile
to individual rights. The kind of judicial restraint which typifies
Judge Kennedy's record in the court, his lectures in the classroom
and his statements in both public and private, respects precedents
which some feared previous nominees would ignore; it respects our
institutions and expects change to occur not always through the
courts but through the efforts of the people and their representa-
tives as well.

The rights which we all take for granted, the rights of privacy, of
freedom of expression and freedom from arbitrary government
action, are all well established under current law and, I believe,
would be safeguarded and honored by Judge Kennedy.

But Tony Kennedy, nonetheless, is a conservative. He is a man
with common sense value, a middle class lifestyle, and a traditional
sense of judicial restraint.

Mr. Chairman, members of the committee, it is a pleasure for me
to give Judge Kennedy my highest recommendation and to convey
to you the sense that the community in which Judge Kennedy has
worked and lived for most of his life takes great pride in his accom-
plishments and has great hope for his elevation to the highest
court in the land.

At this time, Mr. Chairman, I would like to submit for the record
a letter from Gordon Schaber, Dean of the McGeorge Law School of
the University of the Pacific, where, as has been indicated earlier,
Judge Kennedy has taught for the last 23 years. Dean Schaber, an
active Democrat, gives Judge Kennedy his strong recommendation,
and states that Judge Kennedy would, as an Associate Justice,
“gerve this country in the highest tradition.”

[The letter of Dean Schaber follows:]
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McGEORGE SCHOOL OF LAW

ChANISTSIE Y OF THIE  ACTE B B Banm asenae =arrarients € st fornin Gnnt
WRITLK = INIREX T DAL N WHER

(9i6) 739-T121

UE(':(\%\QS" December 2, 1987

Honorable Vie Fazio

Member of Congress

1421 Longworth Building

Washington, DC 28515 FEDERAL EXPRESS

Dear Vie:

I write to you to restate my personal support for the
eonfirmation of Judge Anthony M. Kennedy as a member of the
Supreme Court of the United States.

1 knew about Anthony Kennedy before he was solicited by me
for an adjunct teaching position at the McGeorge School of Law of
the University of the Pacific some twenty-three years ago. As a
youngster, his curriculum in his elementary schoel could net hold
him end absorb all of his intelleet and energies. At the age of
ten years, he began to work almost full time in the State Senate
as one of the first pages to be employed in California,
Simultaneously, he began accompanying his father to trials
throughout the northern part of the State and worked around the
law office. He did a great deal more of this prior to the time
he attended ecollege.

He gathered an outstanding scholastic record at Stanford
University and during his course of 1aw study at the Harvard Law
School.

When his father passed away, 1 know that he faced an
important deecision as to whether to remain in the well-known San
Francisco law firm in whieh he had already made a mark, or
whether to come to his home, not only to settle family affairs
but to continue the private praetice of his father. The law
offices were located in the same building where I was practicing
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law prior to my service as the Presiding Judge of the Superior
Courts of Californie for Sacramento County.

I had the opportunity to observe his skills in private
practiee. He was known for his grasp of an immense scope of
legal subjects and tremendous capacity in an era when the
gensralist lawyer was mueh more common than is the case today.
Further, he proved to be a skilled trial lawyer. Distinguished
membars of the bar associated him for that purpose. He engaged
in the practice of administrative law, participated in
transnational practiee for corporations doing business abroad,
and wrote complex Wills and Trusts, not only for his own clients
but by referral from other lawyers.

It was a comfort to see that at the time of his appointment
as a Judge of the Court of Appeal for the Ninth Circuit he came
to it with a demonstrated capacity in the private practice of
law.

Of course, having been aware of his intelleet and talents, I
early siezed upon his return to Sacramento to solicit interest in
teaching. During these past twenty-three years, that decision
has proven to be one of my finest. The fazetors for approval of
law schools of the American Bar Association promote the notion of
members of the bench and bar participating in the teaching
program. - His participation has demonstrated his superior
intellect, his capacity for scholarship, his profound knowledge
of the evolving Constitution, his objectiveness and his even-
handed mennetr in decision making, and his sensitivity to the
concerns of all perties in a particular case.

He has a tremendous intensity about his teaching and his
work. Our students reguierly applaud his presentations during
the course of the academic year. Both in the classroom and in
public arenas, he is simply one of the best public speakers that
I have had the privilege to hear. At the recent dedication of
the new Courthouse for the Ninth Circuit in Pasadena, California,
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a number of judges present said that his speech was the best of
ite kKind that they had ever heard.

His reputation for judieial temperament and personal
qualities is exeellent. 1 think the enclosed article from the
Sacramento Bee of Sundey, November 29, 1987 says a great deal
from & person in a vantage point similar to ours as Democrats.

At the time of his instailation as an Appellate Court Judge,
1 stated that he was a gentle family man, & public contributor
and an intellectual who could have his head high in the clouds
but that at al! times he had his feet firmly planted on the
ground, with empathy for the problems of all of our citizens. He
would serve this country in the best tradition. As I see it, he
will become a eonsensus builder, consider issues case Dy case,
and have an abiding respect for legel precedent.

Yery sincerely yours,

n D. Schaber, Dean
GDS/db

Enclosure



17

Mr. Fazio. In addition, Mr. Chairman, I would like to submit fer
the record an article published in the Sacramento Bee by John
QOakley, a self-described liberal, a Democrat, and a professor at the
University of California’'s Martin Luther King Law School in
Davis. Mr QOakley writes that Judge Kennedy's “opinions show
great concern for consensus and consistency, for the will of the
community made public and coherent through the medium of the
law.” My friend John Qakley concludes: “Judge Kennedy will fit
solidly in the center of the Supreme Court. That is right where we
need him, and right where he belongs.”

[The article of John Qakley follows:]
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The Sacramento Bee

Sunday, November 29, 1887

Editorials 4

A liberal Democrat’s case

for Judge Kennedy

By Joho B. Oakley
Special to The Bee

stiutens, not by its individual citizens Socral
asntotions are Just groups of people, of course,
organmized systematcally 1o contnie the insiubon
even as the people consutuag it come and go one i
a tirze ke the planks of a boat rebuslt éntirely at s€a
But the mark of inshitutional genius 1s the abthiy to
produce the right individual when e need 1s greal
Some plarks are more umportanl than others
Supreme Courl Justicas are rather crucial planks un

our shp of slate We greet ke occasion of their te-
placement with & genera! call to quarters, and we
have coramissioned port of te crew ta check the cap-
in's choice with upusuat care Just where 3 justice
fits 1s somewhat mysterious, but we know it has some-
thing to do with keep:ng us on course even 1f we don't
know Just where we want o go Faced with (his mys-
tery. we want tc make sure that the pastice 1= made of
good umber Beyond thal %e mus( trust 10 the gemus

T HE GENIUS of 3 country s meosured by il 1n-

ot our insutuicns

In my opinion the Ralton has been well served by
the nomnation of Judge Anthony M Kemnedy to sit
o the Supreme Court Our lustitubions, ¢oncelved in
gemus 200 years ago tn Philadeiphia. still operate m a
way Ihal would make their framers proud We, loo,
should be proud that this selechion for the court was
in m very Teal sense an insteiutional choice Judge
Kennedy was hol the choice of any one berson, party
or fachion He was a cholce dictaied oy Lhe siyuclure
of our nsitutiens His nomspation tor the Supreme
Court shows (hat ihose institutions are working well

Ciearly b was imperative that this nominee be a

person ¢t the dighest personsl probity 3t was alse im-
pertant, th iy spimien, that the nominee have the sort
of Judicicus temperamenl and Judicial pbilosophy
that would command droad, bipaniisan support.

The defeal of Judge Bork's confirmation was
healthy for our judicial system beceuse it focused at
tention on the process of conshitutional interpretation
and the need for social consensus Upon which the be-
grimacy of law so vitally depends It was also a re-
minder that We process of seating a justice on the
Supreme Courl Is an explicsily pelitical one Lo whieh

John Ockley 1 a professor of law at the Urtver-
ety of Californza, Davis

the legislative and the execun-e branches of govern-
menl can and should play co-equal parls Vigorous
senaierial testing of presidenital appointees to the Su-
preme Couri is ah WTiporiant part of the Consttution s
syslem of checks and balances in the exercise of gov-
erameatal power But 16 have the Borkian batile re-
peated, with the possibiity of nariow confirmation of
a Just:ce unpalatable to much of the couniry, or aller-
natively in have a bitter confrontanon over senatonal
refusal 16 hold conhrmation hearinge until after Lthe
L98E elections, seemed Lo me lo ihreaten a degree of
ntrusion of politcs 1nto the work of the Supreme
Court hkely 1¢ cause long-lerm harm to an inshiution
thal 1s 3t once our most noble and our mos1 fragile
Thal threat seemed to be Malenahnng until Judge
Ginsburg withdrew, and so { was rehieved and thank-
ful whep i1 was Judge Kennedy whom the president
nextasked fo step 1ato the pubdlic spothght

Un the basis of 10 vears of working with Sudge Ken-

nedy. ROt &s 8 Ia%yer appeanng before mim but as a
fellow kaw teacher wnterested 1n Junsprudence and ju-
dicial ation, I am an enih 2ie supporter
of s cenfirmation | hold this view despite my hife-
long affiiatien with the Democrauc Parly 1 iast
worked for the federal government as a civil nghts
lawyer In the Carter admimstrabion As & lawyer {
bave just ene client. whe Tives at San Quentin under
sentence of death On most of the tszues of the day to
which the label 15 apphed. 1 would be classified as a
“hberal " Since Judge Kennedy is supposedly & “con-
servanrve,” I have some explaining to do .

I mentioned earhier that ummpeachable protuty
&nd & comfortably “mamnstream” temperament and
Pphilosophy about the Job of & judge were the iey char-
acterishics required of the president’s tbird nominee
to replace Justice Powell T'm gomg to touch on each
of these eritgna in justiiying my whole-hearted sup-
poit for Judge Kennedy despite our giffering pobiical
Affiations .

Judge Kennedy s personal probity 15 aol seriously

.questioned, except wilh regard to his past member-

ship in San Francisco's Olympee Club, a private organ-
izafien that has excluded women and minorities from
membessh:p Surely the extent of his thvolvement
ihe ciub and mis views on 1ts membership policy Wil
come up In tae course of the sincl senatonal scrubiny
that he has welcomed Although It 1s Dot a subject [
have discussed wih Judge Keanedy, 1 doubt he fa-
vored the exclusionary polictes Sexism and racism
are difficuh athludes to conceal over 10 yeass of in-
tetaction, and [ have never seen or heard from hum &
bl of such athitudes His membership in a controver-
sial private club may mdicate some Sympathy with
the wea of privacy, however, and so there may be
some suver to be found 1n & around the one arguable
cloud on the record of his personal and private life
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. The reputation of Tony Kennedy as a thoroughly
nice person i widespread and deserved My own
dealings with him began when I was barely 30 years

- old. My academic work led me to be named to a com-
mittee on judicial admimstration on which Judge
Kennedy also served. He was Just past 40, bright, en- .|
ergetic and enthusiastic. He occupied a very powerful |
position, and was the envy of lawyers decades his se-

~lor 1n age Yet he wore the mantle with humihty and
humor. .

+ * One Saturday marmng we drove (o San Francisco
logether for a committee meeting. On the way home
my car broke down, much lo my mortification. To
Jydge Kennedy this was the most ordinary predica-

“*¥nént in the world. Which, of course, 1t was — but I for
one lake heart in the knowjedge that a future Su-
preme Courl justice 15 familiar with Life as the rest of
us live it. [t had been a lang day by the tiine we paried
chmpany My companion was patient and sympathet-
1, | never heard a word of complaint .
»That level-headedness s charactenstic of Judge

énnedy, and was evident during the roller-coaster
ride ieading to his nommation. You may remember
that when President Reagan first prepared to an-
nounce a nominee to send forward in heu of Judge
Bork, his choice was widely supposed lo be Judge
Kennedy. Only on the very morning of the announce-
meni did the White House resolve to pick Judge Gins-
burg tnstead.

For every lawyer 1 know {save Judge Kennedy),
and far almost any lawyer I can imagine, this dramat-
1c sequence of boon and bust would have been mere
than modestly depressing. What did Judge Kennedy
do? He New back to Sacramento, issued a set of gra-
clous statements, and then flew on court business to
American Samoa, of all places, That may sound exot-
i¢, but trace 1t on the map, and in your mind,

In the past week you have flawn back to Washing-
ton. been announced to have ascended to the pinnacle
of your profession by every pundit tn the news media,
the next mght yau My back to Sacramento while the

rest of the country is lalking about Douglas Ginshurg,
then you fly through a parade of fime zones and
across the 1nternational date line, calching plines at
all hours of the night, and after four days you make
your way back through the same maze of awrports {o
Sacramento.

When you cross the nternational date line, west to
east, you generally Ny through the night and arnve on
the morning of the day you departed. That proved a
pretty accurate metaphor for Tony Kennedy's week.
He's exhausted, 50 what does he do? Just what he had
promised to do. He goes with his wife to the Kings’
game, IU's the first game of the new season, ano Sacra-
mento wins. The next morning, at 6§ a m, the Whate
House calls. Gne more plane ride. This ume ihe irip
home was much easier. The new season 15 jooking
good for Sacramenio.

The temperament of a good judge consists of more
than a pleasant demeanor and clea;n ;;ers:n:l 11:1:;5.

istinct attitude towar ]
:rfuf c:gg:hl tlgglg‘gpal& they bring [0 court: 1hat the
“law 1s the measure of thé fights and duties of people
“that & court will enforcg; This attitude requires that
! {he irrelevant detalls of people’s lves not count tor or
“against them in court. It &lsg requires that ibe job of
~delermining what the law is be nnderlaken seriously,
“ without underestimation of the degree io _;wll%:;- the
. process of tinding the law ey be subjective dnd the.
‘determination of what the law requires may be oo
“*lroversial. Kennedy’s record of opinioas as a federal
“appellate judge makes clear that he doed not decide .
cases by cues, stretching to reach liberal or conServa-,
~tive outcomes. He looks closely at Lbe facts, and.the -
" results he reaches defy easy generalization peg?use .
Trihey are so sensitive (o the differences betwéen @%‘;};‘1
wVidual cages. 4 e T - : -

90-878 0 - 89 - 2
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.- In the course of 12 years he has detided some rfiga~
jor poinis of law, however, and hls methodeldgy for,
deciding conlraversial issues of law dedéives close..
examination. in my view, he is committed to the Jegal-
tradiben of our ¢guntry, o a dithon ot judicial re-
view of the consjifutforality of legisiativé and execu-’
tive action, 10 a fradition of consitubonal protection
of individual rights, and to a tradilien of genuine re-
spect for the authority of precedent thaf régards the
overruling of precedent gs gecaslonally neceséary but,
alwaysregrettable. . vl by, .

UDGE KENNEDY Is’often described as a con-,

servative judge; he describes himself as a firm

proponent of “judicial resiraintt These are
grounds for worry on the part of liberals. Many fea-
tures of American law that liberals applaud - such
as the desegregation of state school systems by feder-
al couri decree; the exclusion of tHlegally seized evi-
dence from use in criminal trials; the outlawing of
malapporiioned legistative districls under the rut: of
“one man, one vole”; the banning of school praver;
the nght to have an abortion in the early stages of
pregnancy — bave been introduced into our law by
court opinions rather than legislation. Many conter-
vatives have decried such cases as offensive o the
concept of judicial restraint, Would Judge Kennedy
seek to overfurn these precedents? We need (o think
more about what “judiclai restraint® means before we
can venture a guess. P :

. The preblem 1s to determine if the call for “judicial
restraint” 15 really a call for conservatism in the pro-
cess by which judges decide cases, or is rather a pro-
lest thal (he substance of past court decisions has
been inconsistent with conservative pohtical values
On :ts face tbe doctrine of judicial restraint deals with
how judges make their decisions. not with what those

“decisions are. Judicral restraint insists that improving

the law is the province of the legislature and Lhe les-
Iative process for amending the Constitution. Thus ihe
believer in judicial restraint ought, in principle, to
disagree wiih a deciston that goes beyond existing law
even If the decision 18 an improvement of the law and
makes our society the better for it.

Advocates of judicial resiraint sometimes make
just this clumn, They say they support the efjects of
groundbreaking Supreme Court opinions, especizlly
those regarding minoniy nights and the policing of
elections. but object nonetheless 1o these opinions as
departures from judicial restramnt. The role of the
courts, they say, 15 to apply the law and not to inveat
it; when judges make up the law they act without judi
cial restrainy, and 1t 18 no excuse that the law they
make up 1s betier law than the Jaw we truly have. Il s
this law, the true law as honestly found in the lext of
stalutes and the Constitution and common law prece-
dent, that judges should respect and not rewrite

Liberals have leerned to suspect such protestations
that conservative attacks on the Supreme Coun
spring from concern for judictal restraint regardless
of the ment of the law the court has announced.
Many controversial opinions recognizing rights
against government greater (han those previouslty
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found in the Constitution have been joined in by judg-
5 whose careers would seem to define the concept of
judicial restraint — such as Justice Frankfurter, who
declared segregation unconstitutional in Brown .
Board of Education; Justice Harlan, who joined in the
court’s unanimous reaffirmation ¢f Brown Just two
months after he took his seat on the court; and Chief
sstice Burger, who declared abortions to be constitu-
ally protected in Roe v. Wade. H judges who ex-
emplify judicial restraint nonetheless decide that the
1aw really does confer the previously unrecognized
Tights enforced by controversial new decisions, what
¢4n_account for conservative apoplexy about these
decisions other than hostility to the substance of the
rights these trusted judges have declared fo exist? -~
Thus liberals have come t see the cry of “judiclal
réstraini” not as g genuing ¢ itment to keeping
,adjudication distinet from legisiation, but rather as a
_dfingenuous expression of hostlity to the very idea
that individuals have rights that ike Constitution does
protect against state interference. Is Judge Kennedy's
ravewed commitment to “judicial restraint” merely a
hpretense for hostility (o individual rights?
I think not. *;, <o .
.~ A judge who champions “judicial restraint® might
 conservative in either (or boib) of two senses; 1)
konservative In the Judicial sense that lmils how
broadly judges shoul decide conlrpversial cases,
particularly when the controversy is over the mean
ing of the vague or ambiguous clauses of the Constitu-
tion; or 2) conservative in the political sense that
takes a dim view of the righis peopie ought to have to
live their lives independently of the wishes of & ma-
jority of their community. A judiclal conservative
might be a political liberal, in the mold of President
- Roosevell’s appoiatee, Felix Frankfurter, Or a judl-
cial conservative might be a political conservatlve, In
the mold of President Eisenhower's appointee, John
Hariar. A judiciat “liberal™ — an “activist” jydge who
thinks cases should be decided as a matter of justice
rather than law — might also be 3 political liberal, In
the mold of President Roosevelt's longest-lived ap-
pointment, Willlam 0. Dougias. And certainly an “ac-
tivist” judge might be a political conservative. This is
what Judge Robert Bork was thought to be, and why
he was denied confirmation.

It was feared thal Bork would treat the ambiguily
and vagueness of the Constifution as blank pages on
which to write his personal peliiical values. Bork did
not ciaim that thss was s ambition. Instead he ar-
gued that the Constitution should be given 15 iniended
ineaning. But the effect of his theory of “onginal 1n-
tent” seemed (0 be (o create blank pages where others
saw none, by overruling decades of accumulated pre-
cedent and finding in the tea leaves of original intent
suppert for a singy view of individual righis.

My dealings with Judge Kennedy convince me that
he would foltow in the steps of Harlan and Frank{furt-
er, not of Douglas, or Bork or Judge Ginshurg, who
was thought Iikely to sit for as bong as Douglas, and to
be as conservative an activist judge as Bork. Kenne-
dy’s belief in judicial restraint 1 founded n his fear
of unbounded power. The judicial power, he believes,
is the jeast checked and balanced of the three
branches of the federal government. A judge who
seizes every opportumty to recast the law in the 1m-
Bge of justice rides an unruly horse. Occasionally the
task of interpreting the texi and precedent of the law
requires some appeai io morabry, most classically in
construing such majestically vague clauses of the
Constitutlon as Lhose guaranteeing “due process” or
“equal proiection.” These are moral concepls, and to
that extent disputes about their meaning and applica-
tion require moral elaboration. But such cases should
be decided with great caution, and full awareness
that judges, ltke all other officials, are prone to the
temptations of power. )

The National Organization of Women has an-
nounced §ts opposition to Judge Kennedy, and has
proclaimed that his confirmation wouid be a “disas
ter” for the civil rights of women and minorities, T
think NOW is wrong in its evaiuation of his record.
His opinion, for a unanimous panel of three judges,
that Congress has not yet required employers to pay
salaries to women #qual to those paid to men for jobs
of “comparable worth,” admitiedly a setback to ob-
taining economic equality for women through litiga-
tion, cannet fairly be condemned as a distortion of the
taw. Far from being uncontroversial, the proposition
that existing law prohibits employers from passively
profiling from sex discrimination (which compara.
Uive worth theorists find endemic in the prevailing
market wage levels of predominantly femate jobs)
has been accepled by no judge other than the lower
court judge reversed by Judge Kennedy and his iwo
colleagues.

Although I have some concerns about Lthe economig
mechanics for measuring comparative worth. 1 agree
that our society would be a more just soclety if em-
ployers paid wages untainted by the market's lower
valuation of raditionally "women's work.* I would
vote for a well-concerved comparable worth scheme,
I consider myself a Lberal, and Iiberals stand ready
to use the engine of government Lo achieve economic
justice. T don’t know 1f Judge Kennedy would vote at
e polls for a comparative worth scheme. [ suspect
he wouldn't. Republicans fend to be political conser-
vatives, and political conservatives tend to Opposeus-
ing siate power to Improve, rather (haa to protect,
%:‘_',8 .%OCEegs .wi‘e{alp Is distributed among its mern-

T3, - teaigl S foed Mg ey b ade, )
#.The Natlona) Or%anmm Women should cam-
Paign hard for supporters of comparable worih to be
elected to Congress. If Tony Kennedy weré running
for, Congress] NOW should oppose’ him unless .he
agreed to support a comparehble worth amendment o
our existing civil rights laws. But he i< riot running for

ess; be is up for confirmation for the Supremé
Court. I don'l think be should be faulted for failing to
find that comparable worth is rof already part of our
law. Only an™“activist™ judge would find that it is. And
certainly Democrats and liberals, whatever their spe-
:ieal“inte;;osts g&d p;rsonal values, cannot compla-

ntly assume that all activist jud,

vision ofSocial justice. . Iodges share the liberat
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Mr. Fazio. I believe it is time to unite the Senate, and thereby
the country, behind a man who has proven himself to his profes-
sion and his community, the capital of California. He has earned
the respect and support of Sacramento, just as I am sure that Jus-
tice Lewis Powell earned that of the people of his State’s capital,
Richmond, during his many years of practice there. Anthony Ken-
nedy is the right man to take up the responsibility that Justice
Powell has set down. I urge you to send his nomination to the full
Senate with your unanimous endorsement.

The CHaiRMAN. Thank you, Congressman. The two references
you made will be placed in the record as if read.

Mr. Fazio. Thank you very much.

The CHAIRMAN. Congressman Matsui, welcome. Nice to have you
here. Please proceed.

STATEMENT OF HON. ROBERT T. MATSUI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. MaTtsul. Thank you very much, Mr. Chairman.

I would like t. ioin my colleagues, Senator Wilson and Repre-
sentative Fazio, in iutroducing Judge Kennedy and also give him
@Cmgr highest endorsement for his nomination to the U.S. Supreme

urt.

I noticed sa editorial in the New York Times this morning that
made reference to the two nominees that preceded Judge Kennedy,
Judge Bork and Judge Ginsburg. It is too bad that two individuals
preceded Judge Kennedy for this nomination. I say it is a shame
because we should not be here today comparing Judge Kennedy to
his two previous nominees.

Judge Kennedy in and of himself is a superb candidate for the
U.S. Supreme Court, and comparisons do not do this gentleman jus-
tice. He has a deep compassion for the law, as many of you know.
He is highly intelligent; from his academic record, we can discern
that. His experience, 12 years on the appellate court in California,
demonstrates a level that very few nominees to the U.S. Supreme
Court demonstrate.

Obviously, Judge Kennedy is a conservative, and Representative
Fazio and myself are here as Democrats. We support him because
of our personal knowledge of Judge Kennedy. I look back to Sacra-
mento County, where he and I grew up, and I can talk to any of
the 1 million people in Sacramento and not one of them would
have anything negative to say about this candidate. One individual,
when asked by a reporter what they thought of him, said they no-
ticed a lack of an observable ego. Judge Kennedy is a man of hu-
mility; he is a man of compassion. He is an individual that really
has no ego and who will understand the plight of the common man
when matters come before this court.

I would also have to say that even though he is a conservative
and Representative Fazio and I are moderates to liberals, we have
a great deal of confidence in Judge Kennedy in terms of what he
will do on the U.S. Supreme Court. If one looks at his opinions, one
will notice that he demonstrates judicial restraint. But in 1987,
that makes a lot of sense. [t means that he probably will not be
overturning many of the decisions of the 1950s, 1960s, 1970s and

.
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1980s. As a result, you will have stability on the court, which I
think all of us in the United States desire today.

Let me make one further observation. In the next few days, you
will hear testimony from a gentleman for whom I have a great deal
of admiration. The gentleman is from Sacramento. His name is Na-
thaniel Colley. Nathaniel Colley is a black lawyer. He was former
general counsel of the NAACP. He was born in Alabama, came to
Sacramento, opened up his law practice, and became truly one of
the prominent lawyers in the United States and one of the great
trial lawyers in the State of California. I would like you to read or
listen to his testimony when he gives it because that testimony will
demonstrate the regard that lawyers, law students and ordinary in-
dividuals have for Judge Kennedy.

I heartily endorse his nomination to the U.S. Supreme Court.
You could not make a better selection.

Thank you.

OPENING STATEMENT OF CHAIRMAN JOSEPH R. BIDEN, JR.

The CHAIRMAN. Thank you very much, Representative. As I indi-
cated to my three colleagues, you are welcome to stay. We will now
move to opening statements from me and my colleagues, but any
time you have to absent yourself, we understand. We want to
thank the three of you for coming over and being so eloquent in
your support of Judge Kennedy.

This committee last assembled to consider the Supreme Court
nomination on the eve of the 200th anniversary of the Constitu-
tion’s drafting, and our discussion with the previous nominee and
other witnesses was vigorous, educational and, I believe, ultimately
enlightening. In sum, it was a discussion that I and most of my col-
leagues believe was worthy of the momentous anniversary that we
were at that very moment celebrating.

Today, there is a calmer atmosphere. The confrontational spirit
that characterized the last two nominations has passed as well. But
make no mistake about it: at this moment in history, the Senate’s
decision on this nomination is every bit as important as our deci-
gion on the nomination of Judge Bork or anyone else. For if we are
to do our job, and if you are to be confirmed, Judge Kennedy, you
will occupy the same position of responsibility and power to which
Judge Bork and Judge Ginsburg were nominated.

Our tradition of evolving liberty is just as much at stake today as
it was when Justice Powell resigned in July. So once again, we
meet to discuss the meaning of the majestic phrases of our greatest
document, the Constitution; phrases that Justice Harlan knew
cannot “‘be reduced to any formula”; a document that Chief Justice
Marshall foresaw was “intended to endure for ages to come and
consequently to be adapted to the various crises of human affairs.”

Through that document, the Supreme Court holds far-reaching
power over the constitutional rights and the daily lives of every
American citizen. Accordingly, our role of advice and consent de-
mands from every Senator a thorough and careful review, even
with nominees of sterling character and qualifications, as you obvi-
ously have, Judge Kennedy. This careful review is not an expres-
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gion of doubt about you, or any nominee, but a recognition of our
obligation under the Constitution.

As someone said this morning, as [ turned on the television: "I
hope we have ended, once and for all, the debate as to whether or
not this committee has the right to delve into the judicial philoso-
phy and coastitutional grounding of any nominee.*

In the past, I, and many other Senators of both parties, had been
frustrated with the confirmation process for some Supreme Court
nominees. The Senate was being asked, in effect, to waive through
nominees to the highest tribunal in America, largely on faith,
sometimes on the assertion that the President wanted the person,
and surely, in my opinion at least, the framers did not intend this
institution in the United States Senate to bestow such monumental
powers after such cursory examination.

In contrast, when we considered the last nomination, every one
of us, literally every one of us on this committee, carefully re-
viewed the nominee's full record of constitutional and judicial
thinking. And the heart of that review took place during the com-
mittee’s hearings. Each Senator on the committee reached his own
conclusion about what those views are, and are not; what they
were and were not; whether they are or whether they are not ac-
ceptable for a Supreme Court Justice to hold.

And that review process begins again with your nomination,
Judge. We have spent the past month reviewing all 438 of your
opinions that you wrote, and close to a thousand opinions that you
Erere a part of, if not the author, and the twenty speeches delivered

Y you.

These hearings will extend that review, and should provide a
rich body of information that will answer the question: Who is An-
thony Kennedy and what does he stand for, and how does he, how
does he view the Constitution and its role in our society?

The Bork hearings set high standards for this committee, the
Senate, and the President, in the appointment of a Supreme Court
Justice.

From those hearings have emerged lasting principles for the
nomination and confirmation of members of the Supreme Court.
First, the President exercises better judgment when he considers
the prevailing views of the Senate, and the American people before
making a nomination. This has always been the case for 200 years.

Second, if the President does consider the views of the Senate
and the people in making the nomination, the Senate may not
need to act as such a forceful constitutional counterweight.

Thus, the Senate must carefully judge whether the President has
nominated someone who is simply philosophically compatible with
him, or someone who would bring a political agenda to the Su-
preme Court. And third, we, in the Senate, still have a constitu-
tional duty to make our review a thorough one.

That means we must know the nominee’s constitutional views,
and state clearly to the nominee our own perspective on constitu-
tional interpretation. To uphold these standards, we must begin by
insisting that every Supreme Court nominee understand and
accept a number of basic constitutional principles, among them the
separation of powers, unenumerated rights, equal protection for

. —
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minorities and for women, for all citizens, and due process of the
law, and the precious rights protected by the first amendment.

It seems to me the Senate should, properly, explore further each
of these issues, and it is equally reasonable to expect every nomi-
nee to state to the Senate the general—I emphasize general—crite-
rila that he, or she, would use to apply these fundamental princi-
ples.

Without the criteria to apply them, fundamental principles may
shrink to the status of noble but empty rhetoric. Therefore, in
these hearings, Judge Kennedy, I intend to ask you questions in
the following five areas.

I will ask you questions intended to determine whether your
view of the Constitution has a narrow code of enumerated rights.
To me, the idea of unenumerated rights expresses a larger truth, a
truth which I believe the President alluded ic when he introduced
you,

The American people have certain rights, not because the gov-
ernment gives them those rights, or because the Constitution spe-
cifically names them, but because we exist, simply exist as children
of God!., That our rights can expand with America’s proud and
evolving heritage of liberty, a heritage founded in the Constitution,
that is, in the words of Justice Harlan, quote, “A living thing.”

I will ask you questions about the nature of what you have called
the “unwritten Constitution,” which restrains the exercise of
power among all branches of government, and about how the doc-
trine of precedent restrains the exercise of power by the Supreme
Court in particular.

I will ask you questions about your views on civil rights and
gender discrimination, and your understanding of the role of Con-
gress, and the courts, in providing remedies for past acknowledged
discrimination.

I will ask you questions on the constitutional balance that should
be struck between the procedural protections guaranteed to those
accused of criminal acts, and the consideration that should be
given to the safety of society and the victims of crime.

In discussing these areas, I—and I expect most of my col-
leagues—will not ask you to predict what your vote will be, or to
say how you would decide a specific case in the future. I want in-
stead, to understand the approach you will use, the general criteria
you will bring to constitutional claims on these issues, a discussion
that is critical, if the committee is to perform its constitutional role
properly.

It is somewhat presumptuous of me, Judge, but I suggest that
you might adopt the role of professor, rather than judge, in answer-

_ing those questions.

Discuss with us how you arrive at your views on the Constitu-
tion. Educate us a little bit as to who Tony Kennedy is. Some out-
side this committee misunderstood this very vital distinction
during our last hearing.

Indeed, there are reports that the administration, and even some
of my colleagues, have not observed the distinction, either. In my
view, these reports are a matter of grave concern.

So finally, I will also ask you whether the administration, or any
member of this body, have sought any commitments from you on
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matters that might come before the Supreme Court. For just as it
is, in my view, inappropriate for us to seek those commitments, it
would be highly inappropriate for anyone else, in determining
whether or not you are appointed, or whether or not they will vote
for you, to seek similar commitments.

In September, both my conservative and liberal colleagues, as
well as the previous nominee, were emphatic, that no campaign
promises were sought or secured in the judge’s testimony before
this committee. None will be sought or secured at this hearing
either.

I expect, however, that within reasonable limits of propriety, you
will respect the Senate’s constitutional role of advice and consent,
by being as forthcoming and responsive as possible. As I am sure
you remember from our conversations in private, Judge, the com-
mittee fully expects a thorough discussion of your constitutional
philosophy, because while your judicial record is impresgive, it does
not address many constitutional issues.

And though your speeches are stimulating, they raise, in many
cases, as many questions as they answer, and, consequently, Judge,
the committee would very much appreciate—and quite frankly we
expect—forthcoming answers that will shed light on your constitu-
tional philosophy.

I expect this to move very swiftly, and fairly, and 1 hope—and 1
mean this sincerely—I hope you enjoy the experience. This is not
anything other than an attempt to have a dialogue with you as to
who you are, what you stand for, why you want to be on the Court,
80 we have a sense of what we are about to vote on.

Most everyone on this committee look—1I think everyone on this
committee looks very favorably on your nomination, but most of us
have an open mind. As one of my colleagues said this morning, the
most important witness in this hearing will be Judge Kennedy, and
Judge, we welcome you, we look forward to hearing from you, and
with that, let me yield to my colleague from South Carolina for his
opening statement.

[The statement of Senator Biden follows:]
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OPENING STATEMENT
SENATOR JOSEPH E. BIDEN, JR.
SENATE JUDICIART COMMITTEE HEARING
ON THE NOMINATION OF ANTHONY KENNEDY
TO BE AN ASSOCIATE JUSTICE
OF THE SUFREME COURT

MONDAT, DECEMBER 14, 1987

This committee last assembled to consider a Supreme Court
nomination on the eve of the 200th anniversary of the
Constitution's drafting. Our debate with Judge Bork and the other
Wwitnesses was vigorous, educational, and ultimately enlightening.
In sum, it was a debate that I and most other Senators believe was

worthy of that momentous anniversary.

Today, there's a calmer atmosphere. The confrontational
spirit that characterlzed the last two nominations has passed as
Well,

But make no mistake about it. At this moment in history, the
Senate's decision on thils nomination is every bit as important as
our decision on the nomination of Judge Bork. For if you are
confirmed, Judge Kennedy, You Will occupy the same position of
power and responsibility to which Judge Bork and Judge Ginsburg
were nominated. Our tradition of evelving liberty 1s just as much
at stake today as 1t was when Justice Powell resigned in July.

S0, once again, we meet to discuss the meaning of the
majestic phrases of our greatest document, the Constitution --
phrases that Justice Harlan knew cannot be "reduced to any
formula;" a document that as Chief Justice Marshall foresaw, was
"intended to endure for ages to come, and, conséquently, to be
adapted to the varicus crises of human affairs.”

Through that document, the Supreme Court holds far=-reaching
power over the constitutional rights and the daily lives of every
American citizen, Accordingly, our role of advice and consent
demands from every Senator a thorough and careful review, even
with nominees of sterling character and qualifications.

Thls careful review is not an expression of doubt about a
nominee, but a recognition of our obligation under the
Constitution.

In the past, I and many other 3enators of both parties have
been frustrated with the confirmation process for some other
Supreme Court nominees, The Senate was belng asked, in effect, to

(more)
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waive through nominees to the highest tribunal 1in America --
largely on faith. Surely, the Framers did not intend thais
institution to bestow such monumental powers after such a cursory
examination.

In contrast, when Wwe considered the Bork nomination, every
one of us carefully reviewed the nominee's full record of
constitutional and judicial thanking -- and the heart of that
review took place during the committee's hearing=z, Each Senator
on the committee reached his own conclusion about what views are
or are not acceptable for a Supreéeme Court Justice to hold.

That review process begins again with this ncomination. We
have spent the past month reviewing the 438 opinions written by
you and the 20 speeches delivered by you. These hearings will
extend that review, and should provide a rich body of information
that will apswer the question -- Who iz Anthony Kennedy and what
does he stand for?

The Bork hearings set high standards for this committee, the
Senate and the President in the appointment of a Supreme Court
Justice. From those hearings have emerged lasting principles for
the nomination and confirmation of members of the Supreme Court.

First, the President exercises better judgment when he
considers the prevailing views of the Senate and the American
pecople before making a Supreme Court nomination.

Second, When the President does consider the views of the
Senate and the people in making the nomination, the Senate may not
need to act as such a forceful constitutional counterweight.

Thus, the Senate must carefully judge whether the President has
nominated somecne Wwho is simply philoscphically ceompatible With
him, or soumeone who wWould bring a political agenda to the Court.

Third, we in the Senate still have a conpstitutional duty to
make our review a thorough one, That means Wwe must know the
nominee's constitutional views, and state clearly to the nomlnee
our oWn perspectlves on conskitutional interpretation.

To uphold these standards, we must begin by ipsisting that
every Supreme Court nominee understand and accept a number of
basic constitutional principles., Among them: the separation of
powers; unenumerated rights; equal protection for minorities, for
women, for all citizens; due process of law; and the precious
rights protected by the First Amendment.

The Senate should properly explore these issues further.

(more)
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And it 1s equally reasonable to expect evary nominee to
state to the Senate the general criteria that he or she would use
to apply those fundamental principles. For without the criteria
to apply them, fundamental principles may shrink to the status of
noble but empty rhetoric.

Therefore, in these hearings, Judge Kennedy, I intend to ask
you questions in the following five areas:

I will ask you questions intended to determine whether you
view the Constitution as a narrow code of enumerated rights. To
me, the idea of unenumerated rights expresses a larger truth: a
truth to which I believe the Presldent alluded when he introduced
you -- that Americans have certain rights not because the
government gives them or because the Constitution specifically
names them, but because we exist, as children of God; that our
rights can expand with America's proud and evolving heritage of
liberty, a heritage founded on a Constitution that is, in the
words of Justice Harlan, a "living thing."

I will ask you questions about the nature of what you have
called our "unwritten constitution,™ which restrains the exercise
of power among all branches of government, and about how the
doctrine of precedent restrains the exercise of power by tLhe
Supreme Court in particular.

I will ask ¥You questions about your sensitivity to matters
of civil rights and gender discrimination, and your understanding
of the role of Congress and the courts in providing remedies for
past discrimination.

I will ask you questions op the constitutional balance that
should be struck between the procedural protections guaranteed to
those accused of criminal acts and the consideration that should
be given to the safety of society and the victims of crime.

In discussing these areas, I will not ask you to predict
your vote or to say how You would decide any specifie future
case. 1 want instead to understand the approach you would use and
the general criteria you would bring to constitutional claims on
these issues -- a discussion that 1s critical if this committee is
to perform its constitutional role properly.

Some outside this committee misunderstood this very vital

distinction durlng our last hearings. Indeed, there are reports
that the Administration and even some of my colleagues haven't

{more)
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observed that distinction either. In my view, those reports are a
matter for grave concern.

So finally, I will also ask you whether the Administration
or any member of this body have sought any commitments from you on
matters that might come before the Supreme Court.

In September, both my conservative and liberal colleagues,
as well as Judge Bork, were emphatie that no "campaigh promises®
were sought or secured in the Judge's testimony before this
Committee. None will be sought or secured in these hearings.

I expect, however, that within reasonable limits of
propriety, you will respect the Senate's constitutional role of
advice and consent by being as forthcoming and responsive as
possible. As I am sure you remember from our conversation, Judge,
the committee fully expects a thorough discussion of your
constitutional philoscphy; because while your judiclal record is
impressive, it doesn't address many critical constitutional
issues; and though your speeches are stimulating, they ralise as
many questicns 33 they answer.

Consequently, Judge, the Committee would appreciate
forthcoming answers that shed light on your constitutional
philosophy.

Welcome Judge. I look forward to hearing from you.

0=
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Senator THORMOND. Mr. Chairman, today the committee begins
consideration of the nomination of Judge Anthony M. Kennedy to
be an Associate Justice of the U.S. Supreme Court.

As we begin the hearing process, we must remain keenly aware
that a Supreme Court appointment is unique, not only because it
grants life tenure, but more specifically, because it invests great
power in individuals not held accountable by a popular election.

Along with this power comes a greater responsibility to the
people of this nation, to the concept of justice, and to the Constitu-
tion. Judge Kennedy, it is very fitting that the Senate consider
your nomination to be an Associate Justice of the Supreme Court
at a time when we are celebrating the 200th anniversary of the
Constitution of the United States.

It is also fitting that we take a moment to reflect not only on the
wisdom of our forefathers in preparing this magnificent document,
but also on the tremendous respongibility it confers on the Senate.
The Constitution assigns the Senate and the House equal responsi-
bility for declaring war, maintaining an armed forces, assessing
taxes, borrowing money, minting currency, regulating commerce,
and making all laws necessary for the operation of the Govern-
ment.

However, the Senate alone holds exclusive authority to advise
and consent on nominations, and this, without doubt, is one of the
most important responsibilities undertaken by this body.

It is one that takes on an even greater significance when a nomi-
nation is made to the highest court in the land. The Senate has as-
signed the task of reviewing judicial nominations to the Judiciary
Committee.

This regponsibility is critical to the nomination process. The com-
mittee’s consideration must be equitable, thorough, and diligent.
The Judiciary Committee must be ever so mindful that a nomina-
tion to the Supreme Court affects all the people of this nation, and
not just a select group.

The role of the Supreme Court in America’s development has
been vital because the Court has faced many difficult issues. Using
its collective intellectual capacity, precedent, and constitutional in-
terpretation, the Court must address issues related to criminal law,
abortion, privacy, church-state relations, freedom of speech, free-
dom of the press, the death penalty, civil rights, and much, much
more.

Throughout the course of this nation’s history, the Court has
been thrust into the center of many difficult controversies.

As Justice Holmes stated, “We are quiet here, but it is the quiet
of a storm’s center.”

Due to the broad range of controversial issues which must be re-
solved by the Court, and the impact these decisions will have, great
responsibility is placed upon each Justice, and an Associate Justice
must be an individual who possesses outstanding qualifications.

In the past, I have reflected upon these qualifications, and I will
only briefly reiterate that I feel a nominee should possess integrity,
courage, wisdom, professional competence, and compassion.

An individual with these attributes cannot fail the cause of jus-
tice. In his 12 years of service on the U.S. Court of Appeals for the
Ninth Circuit, Judge Kennedy has displayed these qualities.
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His proud judicial service, and hig distinguished background
make him eminently well-qualified to serve on the nation’s highest
Court.

He attended Stanford University from 1954 to 1957, and was
awarded the degree of bachelor of arts, with great distinction, in
1958,

During the year 1957 to 1958, after he had already fulfilled the
principal requirements for graduation from Stanford, he attended
the London School of Economics and Political Science at the Uni-
versity of London, where he studied political science and English
legal history, and also lectured in American Government.

He graduated cum laude from Harvard Law School in 1961.
Judge Kennedy practiced law for several years before his appoint-
ment to the ninth circuit, where he now ranks among the most
senior judges on the bench.

He has vast judicial experience, participating in over 1400 deci-
gions, and authoring over 400 published opinions. In addition,
Judge Kennedy has been a constitutional law professor at the
McGeorge School of Law at the University of the Pacific for more
than 20 years.

A review of Judge Kennedy’s 400 written opinions indicates that
he is among the leaders of thoughtful jurisprudence. Judge Kenne-
dy’s published opinions have earned him the reputation reserved
for our most distinguished jurists.

His opinions clearly show that he is an advocate of judicial re-
straint. Judge Kennedy has already had a major impact on Ameri-
can jurisprudence. In 1980 he ruled against the so-called legislative
veto, a once common practice under which Congress would grant
certain authority to the executive branch, would reserve to itself
tll:e right to disapprove particular sections exercised under that au-
thority.

Judge Kennedy declared that the practice violated the constitu-
tional separation of powers. The Supreme Court adopted Judge
Kennedy's position.

. In a 1983 dissent, in the case of US. v. Leon, Judge Kennedy
argued that a court should admit evidence seized by law-enforce-
ment officers under a search warrant, that they believed to be
proper. The Supreme Court ultimately reversed a majority opinion,
and adopted a good-faith exception to the exclusionary rule.

Generally, the opinions written by Judge Kennedy take a law-
and-order position. However, Judge Kennedy has made it clear that
if law-enforcement officers overstep legal bounds, he will not hesi-
tate to limit overreaching.

While the constitutional rights of criminal defendants must be
protected, Judge Kennedy will not ignore the rights of victims or
law-abiding citizens.

I am confident that he will take a practical, common-sense ap-
proach to criminal cases, protecting the constitutional rights of
criminal defendants, but upholding the right of society to be pro-
tected from those who commit criminal wrongdoings.

A review of other opinions written by Judge Kennedy shows that
he examines viewpoints and arguments from all sides. His opinions
show that he is openminded, fair, and independent. He does not,
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before he has the facts, in reviewing the appropriate law, develop
preconceived ideas about what the ultimate result should be.

I will also note that Judge Kennedy’'s opinions show compassion,
and why Judge Kennedy has upheld tough sentences. He has
shown the fortitude to reverse a criminal conviction if an individ-
ual has been treated fundamentally unfair, or his constitutional
rights have been violated.

In summary, a complete and thorough review of Judge Kenne-
dy’s background indicates that he is competent, fair, and just, and
furthermore, that he is exceptionally well-qualified to serve as an
Associate Justice of the Supreme Court.

His vast experience as a practicing attorney, profesgor of consti-
tutional law, and many years of service on the federal bench pro-
vide the ideal background and qualifications for confirmation to
the nation’s highest Court.

Judge Kennedy, we welcome you to the committee, along with
your wife Mary, and the rest of your family, and congratulate you
on the honor that President Reagan has bestowed upon you.

[The statement of Senator Thurmond follows:]
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STATEMENT BY SENATOR STROM THURMOND {(R-5.C.) BEFORE THE SENATE
COMMITTEE ON THE JUDICIARY. REFERENCE NOMINATION OF JUDGE
ANTHONY M, KENRKEDY TO BE ASSOCIATE JUSTICE OF THE UNITED
STATES, MOMDAY, DECEMBER 14, 1987, 10:00 A.M,

HR. CHALIRMAN:

Today the Committee begins consideration of the nomination
of Judge Anthony M. Kennedy to be an Associate Justice of the
United States Supreme Court. As we begin the hearing process,
we must remain keenly aware that a Supreme Court appointment is
unique, npot only because it grankts life tenure but, more
specifically, because it vests great power in individuals not
held accountable by popular election. Along with this power,
comes a greater responsibility to the pecple of this Nation, to
the concept of Justice, and to the Constitution.

Judge Kennedy, it is very fitting that the Sepate consider
your nomination to be an Associate Justice of the Supreme Court
at the time we are celebrating the two hundredth anniversary of
the Constitution of the United States.

It is also fitting that we take a moment to reflect not
only on the wisdom of our forefathers Im preparing this
magnificent document, but elso on the tremendous responsibility
it confers on the Senate. The Constitution assigns the Senate
and the House equal responsibility for declaring war,
maintaining the armed forces, assessing taxes, borrowing money,
minting currency, regulating commerce, and making all laws
necessary for the operation of the government., However, the

Senate alone holds exclusive authority to advise and
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consent on nominations, and this, without doubt, is one of the
most important responsibilities undertaken by this body. It is
one that takes on an even greater significance when =
nomination is made to the highest Court in the land. The
Senate has assigned the task of reviewing nominations to the
Judiciary Committee. This responsibility is critical to the
nomination process. The Committee's consideratlon must be
equitable, thorough, and diligent, The Judiciary Committee
must be ever so mindful that a nomination to the Supreme Court
affects all the people of this nation and not just a select
group,

The role of the Supreme Court in America's development has
been vital because the Court has faced many difficult issues.
Using its collective intellectual capacity, precedent, and
Constitutional interpretation, the Court must address issues
related to c¢riminal law, abortion, privacy, church-state
relations, freedom of speech, [reedom of the press, the death
penalty, civil rights, and much, much more. Throughout the
course of this Nation's history, the Court has been thrust into
the center of many difficult controversies, MAs Justice Holmes
stated: "™We are qulet here, but it 13 the qulet of a storm
center.”

Pue to the broad range of controverslal issues which must
be resolved by the Court and the 1lmpact these declsions will
have, great responsibility is placed upon each Justice., An
Assoclate Justice must be an individual who possesses
outstanding qualifications. In the past, I have

-
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reflected upon these qualifications and I will only briefly
relt erate, that I feel a nominee should possess: Integrity,
Courage, Misdom and Compassioh. An individual with these
attributes cannot fail the cause of Justice.

In his twelve years of service on the U.S, Court of
Appeals for the Ninth Circult, Judge Kennedy has displayed
these gqualities. His prior judicial service and his
distinguished background make him eminently well-qualified to
serve on this Nation's highest court. He attended Stanford
University from 1954 to 1957 and was awarded the Degree of
Bachelor of Arts with great distipetion in 1958, During the
year 1957-1958, after he had already fulfilled the principal
requirements for graduation from Stanford, he attended the
London School of Economics and Political Science at the
University of London where he studled political science and
English legal history, and also lectured in American
Government., He graduated gum laude, from Harvard Law School in
1961. Judge Kennedy practiced law for several years before his
appointment to the Ninth Clrcuit whére he now ranks among the
most senior judges on the bench. He has vast judicial
experience, participating in over fTourteen hundred decisions
and authoring over four hundred published opinions. In
addition, Judge Kennedy has been a constitutional law professor
at the McGeorge School of Law at the University of the Pacific
for more than 20 years.

A review of Judge Kennedy's 800 written opinions indicates

that he is among the leaders of thoughtful jurisprudence.
-3
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Judge Kennedy's published opinions have earned him the
reputation reserved for our most distinguished jurists, His
opinions clearly show that he is an advocate of judicial
restraint,

Judge Kennedy has already had a major impact on American
Jurisprudence. In 1980, he ruled against the so-called
legislative veto, a once common practice under which Congress
would grant certain authority to the Executive Branch but
reserve to itself the right to disapprove particular QEQEQQQS
exercised under that authority. Judge Kennedy declared that
the practice vioclated the constitutional separation of powers.
The Supreme Court adopted Judge Kennedy's position.

In a 1983 dissent in the case of U.S, v, Leon, Judge
Kennedy argued that a court should admit evidence seized by law
enforcement officers under a search warrant that they believed
to be proper. The Supreme Court ultimately reversed the
majority opinion and adopted a “good faith™ exception to the
exclusionary rule,

Generally, the opinions written by Judge Kennedy take a
law=and=-order position. However, Judge Kennedy has made it
clear that should law enforcement officers overstep legal
bounds, he will not hesitate to limit overreaching. While the
constitutional rights of c¢riminal defendants must be protected,
Judge Kennedy will not ignore the rights of victims or

law-abjiding citizens. I am confident that he willl take a

=4
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practical, common sense approach to criminal cases, protecting
the constlitutional rights of criminal defendants, but upholding
the right of society to be protected from those who commit
criminal wrongdoings,

A review of other opinions written by Judge Kennedy shows
that he examines viewpolnts and arguments from all sides. His
opinions show that he is open-minded, fair and independent, He
does not, before hearing the facts and reviewing the
appropriate law, develop preconceived ideas about what the
ultimate results should be. I also note that Judge Kennedy's
opinions show compassion., While Judge Kennedy has upheld tough
sentences, he has shown the fortitude to reverse a c¢riminal
conviction if an individual has been trezted fundamentally
unfair or his constitutional rights have been violated.

In summary, & complete and thorough review of Judge
Kennedy's background, indicates that he is competent, fair, and
Just, and furthermore that he is is exceptlonally well
qualified to serve as an Associate Justice of the Supreme
Court, His vast experience as a practicing attorney, professor
of constitutiopal law, apd many years of service on the Federal
bench provide the ideal background and gualifications for
confirmation to the Nation's highest court.

Judge Kennedy, we welcome you to the Committee, along with
your wife Mary and the rest of your family, and congratulate

you on the honor President Reagan has bestowed upon you.

-End-
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The CHairMAN. Thank you very much, Senator. Senator Kenne-
dy.
Senator KENNEDY. Thank you very much, Mr. Chairman. I also
want to join in welcoming Judge Kennedy and his family to these
hearings. It is always nice to see a Kennedy nominated for high
public office.

The vacancy on the Supreme Court is no less important today
than it was 6 months ago when Justice Powell resigned. His depar-
ture left a large opening, and the person who fills it will have a
large role in defining the scope of the fundamental rights and lib-
erties of the American people for years to come.

The events since Justice Powell’s resignation have provided a
clear demonstration of what the American people expect of a nomi-
nee to the nation’s highest court.

They want a Justice who understands that the Constitution is
not just a parchment frozen under glass in 1787. It is the living,
growing embodiment of our history, traditions, and aspirations as a
free people.

They want a Justice who appreciates that the Supreme Court is
not just a tribunal for the intellectual resolution of lawsuits. It is
the institution that protects our constitutional rights and liberties
from the prejudices of the moment, and from excessive intrusions
by the Government.

And they want a Justice who will not be a mouthpiece of the ide-
ology of a single constituency or group. They want a Justice for all.

In reviewing Judge Kennedy's opinions and speeches, I have seen
some hopeful signs, and some troubling ones.

I am impressed by one of his opinions recognizing that the Con-
stitution prevents law-enforcement officers from bribing a 5-year-
old child to be an informant against his mother.

I am impressed by another opinion vigorously applying the first
amendment to protect controversial speech in political debate.

And he deserves credit for his landmark opinion in the Chadha
case, in which he correctly anticipated the Supreme Court’s resolu-
tion of the complex issues of separation of powers between Con-
gress and the President with respect to the legislative veto.

But I am troubled by the narrow interpretation that Judge Ken-
nedy has given civil rights in a number of cases. In some of these
cases, his interpretations were flatly rejected by the Supreme
Court. And I am also concerned by his past membership in clubs
that discriminated against minorities and women.

These hearings will help us to determine whether Judge Kenne-
dy is sensitive to the constitutional rights of the American people,
and if he is, he will deserve to be confirmed by the Senate. Thank
you.

[The statement of Senator Kennedy follows:]
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I join in welcoming Judge Kennedy and his family here
today. It's always nice to see a Kennedy nominated to high
public office.

The vacancy on the Supreme Court is no less important
today than it was six months age when Justice Powell resigned.
His departure left a large opening, and the person who fills it
will have a large role in defining the scope of the fundamental
rights and liberties of the American people for years to come.

The events since Justice Powell's resignation have
provided a clear demonstration of what the American people
expect of a nominee to the nation's highest court:

-= They want a Justice who understands that the
Constitution is not just a parchment frozen under glass in
1787; it is the living, growing embodiment of our history,
traditions and aspirations as a free people.

-~ They want & Justice who appreciates that the 3Supreme
Court is not just a tribunal for the intellectual resclution of
lawsuits; it is the institution that protects our
constitutional rights and liberties from the prejudices of the
moment and from excessive intrusions by the government.

-~ And they want a justice who will not be a mouthpiece
for the ideology of a single constituency or group; they want a
Justice for all.

In reviewing Judge Kennedy's opinions and speeches, I have
seen some hopeful signs -- and some troubling ones.

I am impressed by one of his opinions recognizing that the
Constitution prevents law enforcement officers from bribing a
five year-old child to be an informant against his mother. I
am impressed by another opinion vigorously applying the First
Amendment to protect controversial speech in political debate.
And he deserves credit for his landmark opinion in the Chadha
case, in which he correctly anticipated the Supreme Court's
resolution of the complex issue of separation of powers between
Congress and the President with respect to the legislative
veto.

But I am troubled by the narrow interpretation that Judge
Kennedy has given c¢ivil rights in a number of cases. In a few
of these instances, his interpretations were flatly rejected by
the Supreme Court. And I am also concerned by his past
membership in clubs that discriminated against minorities and
women.

These hearings will help us to determine whether Judge
Kennedy is sensitive to the constitutional rights of the
American people. If he is, he will deserve to be confirmed by
the Senate.
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The CHAIRMAN. Thank you, Senator.

My colleague from Utah, Senator Hatch.

Senator Hatcn. Well, thank you, Mr. Chairman. Again, like the
others, I am happy to welcome you, Judge Kennedy, and your
family to these hearings.

I have been very impressed with you as we have met for exten-
sive periods of time, and as we have chatted, and I just want to tell
you it is nice to see this day arrive.

It is indeed an honor to welcome you, an individual, who I think
isﬂ_eminently qualified to serve in the nation’s premier judicial
office.

You have the highest qualifications given you by the American
Bar Association. Unanimously. I think that is a great thing after
what I saw Judge Bork go through, and I want to give some credit
to the Washington Post for the good editorials that they have writ-
ten with regard to the rating system of the ABA, recognizing its
importance, but also recognizing that there is an obligation there,
too.

And T think that they have lived up to their obligations with
regard to you, and I am very pleased about that.

You have had 14 years experience as a practicing attorney, 20
yvears as a professor of constitutional law, and more than 12 years
on the circuit court that defines federal law for nine States and 37
million people. I think this has prepared you for the trust that we
are about to place in you, and the trust displayed in you by Presi-
dent Ronald Reagan.

Indeed, as this hearing progresses, I think President Reagan’s
trust will soon be shared by the people of the United States.

As we all know, it would be difficult to find an aspect of Ameri-
can life that has not been touched by the Supreme Court. I might
say, in apBroximately the time that you have served on the ninth
circuit, a President has resigned, the world’s largest telecommuni-
cations company has disintegrated, or at least has been changed,
rules for criminal trials have changed, and even a town's ability to
display a creche during the holiday season has becn established, all
because nine individuals in our society have found enduring princi-
ples in the Constitution itself.

But as we well know, it has recently become an issue whether
the Supreme Court must find the principles for its decisions in the
Constitution.

Some legal scholars and even some judges have contended that
judges need not base their decigsions on the words of the Constitu-
tion. Instead, they contend that judges may go outside the Constitu-
tion to decide cases on the basis of the judges’ understanding of
human dignity, or some other vague and unlimited principle.

The problem with this argument is that it permits unelected
judges to override democratic laws created by the people them-
selves without constitutional justification.

For example, judges have overturned capital punishment laws in
34 States—even though the Constitution itself, in four or five in-
stances, mentions the death penalty—and this is known generally
as judicial activism.

In my mind, judges who take upon themselves to overrule the
people’s laws without clear warrant from the Constitution, overstep
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their authority. Of course, all judges are not so bold. Most judges
do practice judicial restraint, which is another way of saying they
refrain from using extra-constitutional principles to decide cases.

The reason for judicial restraint is I think well-illustrated in a
statement by a distinguished jurist:

The imperatives of judicial restraint spring from the Constitution itself, not from
a particular judicial theory. The Constitution was written with care and delibera-
tion, not by accident. Its draftsmen were men skilled in the art and science of con-
stitution writing. The constitulional text, and its immediate implications, traceable
by some historical link to the ideas of the Framers, must govern judges.

Marbury v. Madison states the rule: “It is apparent that the Framers of the Con-
stitution contemplated that instrument as a rule for the goverhment of the courts,
as well as the legislature.”

Now this eminent jurist with profound respect for the Constitu-
tion is none other than Judge Anthony Kennedy in an address to
the Canadian Institute for Advanced Legal Studies, more than a
year ago.

To those who classify judges who practice judicial restraint as
conservative, Judge Kennedy I think has the best response. As he
stated, judicial restraint is neither conservative or liberal, but a re-
quirement of the Constitution and a natural predicate for the doc-
trine of judicial review.

Now Judge Kennedy is a champion of judicial restraint. It is easy
to understand why he has won President Reagan’s trust, and it is
easy to understand why he will win the trust of the American
people as well.

After all, he will let the American people govern themselves, and
refrain from imposing his own predispositions from the bench. If
the people legislate a death penalty, for example, I think he will
apply it because the Constitution is clearly no bar.

In that regard, Judge, I just want to make a recommendation to
you. There are a lot of comments about how you will have to go
into philosophy here, and you are going to have to go into judicial
theo;-ifs, and concepts, and that you can treat them any way you
want to.

Let me just say this: I think we, as a committee, have to refrain
(firoT delving intc your personal views with regard to constitutional

octrine.

First of all, I think it is unfair to future litigants before the Su-
preme Court. So, if you do want to answer some of these questions,
choose with care how you do it because you may have that case
before the Supreme Court at some future time, and you do not
want to prejudice your right to decide that case, or have them criti-
cize you after the fact, which certainly will occur.

The very ones who raise it here wil{ be the most critical if you do
not agree with them in the future. I think future litigants need to
know that Judge Kennedy is open to their arguments, not predis-
posed against them. That he is going to be open to whatever the
arguments and facts of the case really are.

And I think you have to show that you will not be prejudiced for
or against any doctrines, and that is a very delicate, difficult line
to traverse. So I want to just recommend to you, don’t be bullied or
badgered into thinking you have got to answer every question that
we ask up here.
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Some of them you simply cannot answer, and some of them you
will simply have to say, this i3 a matter that is presently in the
courts of this land or may come before the Supreme Court, and I
have to be concerned about whether or not I prejudice my right to
sit on that particular case in the future, and besides, I do not know
g‘})lat the facts are going to be in future cases that come before the

urt.

So, there are limitations to what even you distinguished Senators
can ask in your very time-honored and constitutional function of
investigating for purposes of confirming, or not confirming, and
your function of advising and consenting.

I do not think you can offer an informed view of doctrines until
they really appear in the form of a case. Before a judge can make a
determination on the merits of certain doctrines, I think he, or she,
needs to read the briefs, hear oral argument, discuss the matter
with colleagues, and see the issue in the context of the specific
facts of that case.

And a judge should not presume to short-circuit this process with
any prior opinions. Now that does not mean you cannot give your
opinion, but certainly, you have to take that into consideration,
and I think people here will respect such a decision.

The judiciary is an independent branch. Congress should not at-
tempt to dictate the outcome of future cases, or even meddle in the
processes of another branch, by extracting any kind of promises at
any kind of confirmation hearing, least of all this confirmation
Eearing for one of the most important positions in our country’s

istory.

So judges are independent. They are not subject to political pres-
sure from Congress, and you do not have to be subject to it,
either—I just want you to know that—in this very important set of
hearings that we will have, where you will have an opportunity to
really be a major participant.

I think it is totally unnecessary to delve into inquiries that you
might have to have come before you at a future time. You have
written over 430 opinions. You have participated in many, many
more opinions, over a thousand opinions in addition to that, and I
think this is an adequate body of evidence, and the best body of evi-
dence, to ascertain how you will perform as a Supreme Court Jus-
tice.

So don't feel like you have to do something like that. By the way,
I think it is good to see a Republican Kennedy in this environment.
I just want you to know that, and I have noticed how well you have
been treated by the press in this matter.

You know, some members of the press have treated you so fairly,
that basically, they may have overlooked which branch of the Ken-
nedy clan you come from, and I just want to tell you that I am glad
to have you here.

And I also have deep respect for my colleague. We have been on
as many as three committees together. So it is good to have you
here.

I could say many more laudatory things about you. You are a
wonderful family man from what I see. You have a profound deter-
mination to fight crime, and your opinions indicate that.
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That is exactly what President Reagan said he would do, in
trying to appoint people to the bench. And you want to fight it
with appropriate legal tools. You have devoted much of your life to
education and to teaching. These are very important things to me.

And I think the highest compliment a judge can receive, is that
you know that ours is a government of laws, not of men, and that
you have really been a stickler for abiding by the law, and I think
that is important.

I think you deserve many more compliments than that. I think
you have been a very appropriate medel of judicial restraint on the
bench, and I think that your service will serve to remind other
judges of their duty to uphold the Constitution as written.

So these are important things, and I just want to compliment
you for the efforts you have made in the past, for the reputation
that you have gained, and of course for the good person that you
are, and I hope that you will enjoy this appearance before the com-
mittee, and I know that you will enjoy your service on the Su-
preme Court in the future. Thank you.

[The statement of Senator Hatch follows:]
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STATEMENT OF SEMNDOR ORRIN BATCH
THE NOMIFATION OF JUDGE ANTHONY ERNMNEDY

Mr. Chairman. It is indesd an honor to welcome an individual who is
eminently qualified to serve in the nation's premier judiclal office.
Fourtean years as a practicing attorney, twenty years as a professor of
comatitotional law, and mare than twelve yzars on the circuit court thac
defines federal law for nine states and 37 million people have prepared
Judge Anthony Kennedy well for the trust placed in him by President Ronald
Reagan. Indeed as this hearing progresses, I think President Reagan's
truat will soon be shared by the people of the United States.

As we all know, it would be difficult to find an aspect of American
life that has not been touched by the Supreme Court. In approximately the
time that Judge Kennedy has sarved on the Minth Circuit, a President has
resigned, the world's largest telecommanications company has disintegrated,
rules for criminal trials have changed, and even & town'a ability to
display a creche during the holiday season have been established — all
because nine indivlduals have found enduring principles in the
Constitution.

But as we well know, it has recently became an issve whether tha
Supreme Court must find the prineciples for its decisions in the
Constitution. Some legal scholars and even some judges have contended that
judges need not base their decisions on the words of the Constitution.
Instead they contend that judges may go oukside the Constitution ko decide
cases on the basls of the judges' understanding of human dignity or some
other vague and undefined principle, The problem with this argument is
that it permits unelected judges to override the democratic laws created by
the people without comstitutlonal justification. Por example, judges have
overturned the capital punishment laws Of 34 states even though the
Congtitution itself mentions tha death penalty. This is known generally as
judicial activism. In my mind, judges who take upan themselves to ovarrule

the peoples' laws without clear warrant from the Conatitution cverstep

their authority.
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Of course, not all judges are sc bold., Most judges practice
judicial restraint, which 1s another way of saylng they refrain fram using
extraconsticutionsl principles to decide cases, The reason for Jjudicial
restraint ls stated well by one dlstinguished jurlst: “The imperatives of
judicial restraint spring From the Constitutlon itself, not from a
particular judicial theory. The Constitution was written with care and
&eliberation, not by accldent. Its draftemen were men skilled in the art
and aclence of constitutlon writing... The conaticational text and its
bmediate implications, traceable by some historical link to the ideas of
the Pramers, must govern judges. Marl ¥, Madison states the rule; 'It
1s apparent that the Pramers of the Constitution contemplated that
Lnstrument as a rule for the government of the courts, as well as the
leglslature.'" This eminent jurist with prafound respect for the
Constitution 18 none othér than Judge Anthony Kennedy in an adress to the
Canadian Institute for Advanced Legal Studies more than a year ago.

To those who clasaify judges who practice judictal restraint as
conservative, Judge Kennedy has the best response. As he stated, judicial
restraint 1s neither conservative or liberal, but a requirement of the
Constltutlon and a natural predicate for the doctrine of judiclal review.

Judge Eenmedy las a champlon of judicial restraint. It is easy to
understand why be has won President Reagan's trust. And it is eagy to
understand why he will win the trust of the American people as well, After
all, he will let the people govern themselves and refrain Erom fmpasing his
own predipositions from the bench. 1E the people legislate a death
penalty, for example, he will apply it because the Constitution is clearly
no bac.

I could say many more laudatory things about this excellent American
== he is a wonderful family man, he has a profound determination to fight
crime with appropriste legal tools, he has devoted much of his life wo
education and teaching, and so forth — but perhaps the highest compliment
a judge can receive ls that he knows ours is a government of laws, not of
men. Judge Kennedy degserves that compliment ard more. He is a model of
appropriate judiclal restraint and will serve to remind our other judges of
their Juty to uphold the Constitution as written.

1 look Forward, Judge Rennedy, €0 your appesrance bafore thie
coonittee and your continued service to ocur nation.

L]
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The CHaiRMAN. Thank you, Senator. The Senator from Ohio,
Senator Metzenbaum.

Senator METZENRAUM. Thank you, Mr. Chairman.

We begin these hearings almost 6 months after Justice Powell
announced his retirement. I believe all of us on the committee are
optimistic that the long struggle to fill this vacancy is nearing its
conclusion. Nevertheless, this committee owes it to the Senate, and
the American people, to conduct fair and thorough hearings, and I
am confident we will do so.

I did not intend to address myself to this particular point, but my
distinguished colleague from Utah I think was advising you not to
answer some questions and to resist the temptation to explore with
us some of the issues that we on the committee will inquire about.

I would hope that you would disregard that advice, and that you
would follow your own judgment, which has been previously stated
to many of us, and that is that the answers will be forthcoming.

I think, indeed, we have not only a right, but an obligation to
inquire of your philosophy, and your approach, and your thinking.
We do not have a right to ask of you how you will vote in connec-
tion with any particular case, or how you would have voted.

Judge, you are clearly qualified by ability and temperament to
sit on the Supreme Court. In addition, the record suggests that you
are a traditional conservative in your approach to constitutional
and statutory interpretation.

I will be frank with you. I do not necessarily agree with all of
your decisions. I would have bheen happier if you had reached dif-
ferent results in certain cases. I would have been pleased if you
had resigned earlier from clubs that excluded women, though it is
fair to point out that you did take affirmative steps, somewhat be-
latedly perhaps, to change the policy of those clubs.

In short, I am not going to say to you, Judge Kennedy, that you
are my ideal nominee. But the choice is not ours in the Senate to
make. On the basis of what we now know, you appear to be an ac-
ceptable nominee. Only after the hearing is concluded can we
make that final assessment.

We have undergone a lengthy and exhausting struggle over who
will become the next Supreme Court Justice.

The public is entitled to ask, “Has it really been worth this much
trouble?” Without question, it has. We have had a national referen-
dum on the kind of Constitution this country wants. The result has
been an overwhelming endorsement for the one we have now.

The Senate and the American people rejected a nominee who be-
lieved individual freedoms can be found only in the fine print of
the written Constitution. The Senate and the American people
reaffirmed the value of broad constitutional protections for individ-
ual liberties, and strong guarantees of equal protection.

If this hearing demonstrates that you do indeed support these
fundamental values—and I fully expect that it will—these months
of struggle will pay rich dividends far into the future for our coun-
try.
Thank you, Mr. Chairman.

[The statement of Senator Metzenbaum follows:]
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WE BEGIN THESE BEARINGS ALMOST SIX MONTHS AFTER JUSTICE POWELL
ANNOUNCED HIS RETIREMENT. I BELIEYE ALL OF US ON THE COMMITTEE ARE
OFTIMISTIC THAT THE LONG STRUGGLE TO FILL THIS VACANCY IS NEARIRG
ITS CONCLUSION. MEYERTHELESS, THIS COMMITTEE OWES IT TO THE SENATE
AND THE AMERICAN PEOPLE TO CONDUCT FAIR ARD THOROUGH HEARINGS AND I
AM CONFIDENT WE WILL DO 50.

JUDGE KENNEDY IS CLEARLY QUALIFIED BY ABILITY AND TEMPERAMENT
TO SIT ON THE SUPREME COURT. IN ADDITION, THE RECORD SUGGESTS THAT
HE IS A TRAPITIONAL CONSERVATIVE IN HIS APPROACH TO CONSTITUYIONAL
AND STATUTORY INTERPRETATION.

ON THE OTHER HAND, I DO NOT NECESSARILY AGREE WITH ALL OF
JUDGE KENNEDY'S DECISIONS. I WOULD HAVE BEEN HAPPIER IF HE HAD

REACHED DIFFERENT RESULTS IN CERTAIN CASES. I WOULD HAVE BEEN
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PLEASED IF HE HAD EESIGNED EARLIER FROM CLUBS THAT EXCLUDED WOMEN,
TBOUGH IT IS FAIR TO POINT OUT THAT ME TOOK AFFIRMATIVE STEPS TO
CHANGE THE POLICY OF THESE CLUBS. IN SHORT, HE WOULD NOT BE MT IDEAL
HOMINEE, BUT THE SIGNS ARE THAT HE IS AN ACCEPTABLE NOMINEE, AND
THAT 15 ALL WE ARE ENTITLED TO ASK OF THE FRESIDENT.

WE HAVE UNPERGONE A LENGTHY AND EXBAUSTING STRUGGLE OVER WHO
WILL BECOME THE NEXT SUPREME COURT JUSTICE. THE PUBLIC IS ENTITLED
TO ASK == HAS IT REALLY BEENK WORTH THIS MUCH TROUBLE? WITHOUT
QUESTION, IT HAS. WE HAVE HAD A NATIONAL REFERERDUM ON THE KIND OF
CONSTITUTION THIS COURTRY WARTS. THE BESULT HAS BEER AN OVERWHELMING
ENDORSEMENT FOR THE ONE WE HAVE NOW.

THE SENATE AND THE AMERICAN PEOPLE REJECTED A NOMINEE WHO
BELIEVED INDIVIDUAL FREEDOMS CAN BE FOUND ONLY IN THE FINE PRINT OF
THE WRITTEN CONSTITUTION. THE SENATE AND THE AMERICAN PECPLE
REAFFIRRMED THE VALUE OF BROAD CONSTITUTIONAL PROTECTIONS FOR
IKPIVIDUAL LIBERTIES AND STRONG GUARANTEES OF EQUAL PROTECTION. IF
THIS HEARING DEMON3STRATES THAT JUDGE KENNEDT DOES SUPPORT THESE
FUNDAHENTAL VALUES -- AND I FULLY EXPECT THAT IT WILL -~- THESE
MONTHS OF STRUGGLE WILL PAY RICH DIVIDENDS FAR INTO THE FUTURE FOR

OUR COUNTRIY.
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The CHAIRMAN. Thank you very much, Senator. Senator Simpson
from Wyoming.

Senator SiMpsoN. Thank you, Mr. Chairman. 1 appreciate your
very steady and sure handling of this nomination, for indeed, we
must be about our business.

It is a rich pleasure to have you here today, Judge Kennedy. I
trust you are looking forward to these hearings. I mean that. I
think the Chairman is correct.

Here is where we have the opporiunity to publicly interrogate
you with respect to issues of great importance. While that word, in-
terrogation, sometimes, perhaps often, has some rather negative
connotations, I am very certain that our Chairman will maintain
proper order and decorum in this process, and assure that you are
treated with all of the respect due to your high office and to your
nomination.

But before I go further, I need to clarify something which I said
during the Bork nomination, which has proven to be in total error.
A littfe bit, really, off the rail.

And so I will eat crow—Ilegs, beak and all here—because on occa-
sion, I expressed my opinion during some of the wretched excesses
of the Bork hearing—and there were some—that if Judge Bork
were not to be confirmed, then the next nominee would be some
nameless, faceless, witless, and terminally bland soul who I re-
ferred to as Jerome P. Sturdley.

Now, I said that, and suffered a foot-in-the-mouth disease, be-
cause | was wrong, so very wrong. You are living proof of my error,
because, indeed, you are a splendid and remarkable new nominee,
and your record of public service and professional life is absclutely
outstanding.

I will not go into your background. Senator Biden has covered
that, and Senator Thurmond. But it is extraordinary, beginning at
the age of 38 on the bench, Stanford, graduation cum laude, Phi
Beta Kappa, London School of Economics, election to the Harvard
Law School board of student supervisors, your private practice,
your pro bono efforts.

That distances you about as far away from my mythical charac-
ter as one could possible get. So we are going to review your record,
and we have reviewed this for some time now. The committee has
reviewed it. Others are very interested.

Specifically, now, we know of the unanimous recommendation of
the American bar in providing you with the highest possible rating,
that of well-qualified.

I will leave for another time a discussion of how the ABA came
to its decision, but they eventually got it right. It is important to
note that. They were certainly disappointing doing the last nomi-
nation. Four of their remarkable crew are still cloaked somewhere
in anonymity. We do our business in the light here.

It is important to note, from the outset, that you received the
nomination you so clearly deserve. Well, Senators give you advice
on how to answer questions. I heard that. But if you want to choose
a course, why, try the one that the last three successful nominees
picked. Those questions of the committee were answered like:

How 1 am to resolve a particular issue, or what I might do might make it neces-
sary for me to disqualify myself, and that would result in my inability to do my
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sworn duty. I do not think I should, Senator, respond to the question, because that
may well be an issue argued before the Court, and I do not want to be in a position
of having a connection, as a condition of my confirmation.

As any nominee will in the future, and have always in the past,
say, “I just cannot do it.” Now those were the remarks of Justices
O’Connor, Rehnquist and Scalia. You would want to follow that
good counsel there, I think somewhat, anyway.

It is well worth pursuing. I think it is very important to remem-
ber that that worked, and Judge Bork of course got into the full
panoply of effort because he had no choice. He had no choice. You
do. You have not been hammered flat before you got here.

So, as we proceed here, we will want to know about your judicial
philosophy. I am certain there are those who would believe it to be
too conservative to the extent that that label, conservative or liber-
al, really means much. It never has in my life, to add a bit of di-
mension or light to a situation—but that is not the inquiry.

The inquiry is whether you possess the integrity, temperament,
and ability to be on the Supreme Court. The inquiry is also wheth-
er your judicial philosophy, without consideration of your political
philosophy, is worthy of representative on the Supreme Court, and
I very much believe it is.

1 hope that we will do that fairly. I have disagreed with the spe-
cific judicial philosophy which nominees possess—and I have done
this before, so this i1s not a case, you know, of sudden enlighten-
ment. And again, I bring to the floor the case of Judge Pat Wald,
who serves absolutely superbly, and was being criticized for the
most superb and banal activities I have ever heard of. And she’s
i:lhere on the bench. She’s doing a marvelous job, and I supported

er.

And T've supported other nominees of Jimmy Carter, so that’s
the way that 1s. [ just hope that when I'm in the minority, and a
president is presenting a nominee, that I will be as fair as I hope
others would be.

It’s called fairness. I know that is naive, but I still like to try
that. And it would be eminently defeating to our national goals if
we ever have another situation—it doesn’t matter who it is—simi-
lar to Robert Bork's process.

Additionally, even though you hold these particular philosophies,
we also know there is no predictability as to how you'll act when
you get on the high court bench.

That has proved to be troublesome to some in the past. And it is
50 important for all of us to remember that you will be only one of
nine. To form a majority, you would have to be joined by at least
four of your colleagues, just as you were joined when you wrote
your majority opinions on the ninth circuit.

It seems to me around here we focus on the nominees as single
entities, as though they're the sole arbiters of justice, discounting
the importance and impact of the other eight justices on the Court.

That dazzled me in the last exercise. Because Bork, to carry out
his “heinous” agenda, was evidenif;%y this Pied Piper who would
lead four dull witted colleagues off the edge of the pier. That's
what he would have had to have done. How deceptive that was.

So I look forward to the hearings, working with you. I enjoyed
our visit. I found your treatment of the Bork nomination, Mr.
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Chairman, to be under all the circumstances equitable. I say that
to you, Mr. Chairman. You always command my utmost personal
regard and appreciation, just as under the chairmanship of Ted
Kennedy and Strom Thurmond in this committee, we brought forth
an appreciation for your efforts, your honest attempts.

And I commend you, Mr. Chairman, as to how you perscnally
handled that at a time of great personal distress to you. So I know
it will be fairly done.

And I said under the first procedures at the inception of the
Bork nomination that his confirmation or rejection would be
brought about by use of a deft blend of emotion, fear, guilt and
racism.

Yes, I overuse that phrase, I do. But it proved to be so. My pre-
diction was borne out.

I know that we will be avoiding all that kind of stuff in this nom-
ination. And we seem to be off to a much better start.

Of course, let me conclude, we remember again that you were
unanimously confirmed by this Senate previously. And since that
time you have served with great honor and distinction.

I'm sure that your current and former students at McGeorge
Law School will be watching intently to see just how you answer
these questions on constitutional law.

They will think, “I remember he fired those questions at me.
How will he do?”’ It will be the law students’ primal joy to watch
you in these proceedings. No doubt you will handle yourself with
great aptitude and dignity.

I look forward to hearing your views, indeed I do. And I say, as I
have said always, that there are not many of us here, at this table,
who would like to be at that table where you sit in your position.
We could not pass the test that we now give to you and to others.
In no way, none of us.

And as I have said before, I would hate to have someone rifling
through the collected utterances, mumblings and scratchings of Al
Simpson. It would be a bizarre array of stuff.

But once again, America will be watching to see how we do our
business of advice and consent. The Senate obviously has no objec-
tive criteria.

I think we learned much from the past one. We have no stand-
ards, no criteria by which to honestly measure the qualifications of
Supreme Court nominees.

Each Senator simply makes up his or her mind. And they make
up their own criteria, which is even more fascinating. And often,
sometimes, even before the hearings, which is ever sublimely fasci-
nating.

And then they come to their conclusions.

I know you're going to handle things beautifully. You will be a
splendid addition to the Supreme Court.

I intend to participate fully, Mr. Chairman, and I await your
presentation with great interest and anticipation.

Welcome to you, sir, and to your fine family. And I thank you,
Mr. Chairman.

The CHAiRMaAN. Thank you very much. I say to my colleague, I
thank him for his kind remarks about me.

90-878 0 - 83 - 3
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And Judge, just like none of us would like to be where you are
right now, we probably would find a majority up here would like to
be on the Court.

And just as you would probably not like to stand for election, you
robably would not be offended to be appointed to the United
tates Senate.

So we all go through similar proceedings, we in a general elec-

tion, and you before us.

And lastly, it is true, you are only one of nine. But I think a case
that's just been handed down a few minutes ago by the Supreme
Court on one of the most controversial issue in America today that
tied four to four indicates why your nomination is so critical.

I yield to my colleague from Arizona.

Senator DEConcinI. Mr. Chairman, thank you. I want to add my
congratulations for the way you have handled the Judiciary Com-
mittee in general, and in specific, as to the Supreme Court nomi-
nees.

Judge Kennedy, we welcome you and your family here today.
You are sitting with some of the most respected Members of Con-
gress, Senator Wilson profound in his statement in support of you,
and Representatives Fazio and Matsui. No one is more respected by
this Senator, and I think by this committee, than the friends that
you have by your side.

I want to first address the subject of advice. I'm not going to give
you any advice, Judge Kennedy. I am going to say that I hope you
do respond to questions as to your own feelings. In my judgment,
that's the only way we know what you think about the law and the
Constitution.

And contrary to my colleagues on the other side of the aisle, I
think it would be a mistake to not do that. No one is going to ask
you how you would have voted on the four-to-four decision that the
Senator from Delaware just mentioned, dealing with abortion.

No one is going to be so presumptuous as to expect you to come
forward and give opinions on matters that will be pending before
the Court, or may be before the Court at the time.

But it is important for us to find out how you view the Constitu-
tion, and to question some of the decisions that you have made con-
cerning stare decisis and other areas.

So Mr. Chairman, we are gathered together, once again, in this
historic room, to begin what I think is perhaps our most important
responsibility as a body.

I have said many times, confirmation of members to the Su-
preme Court, and perhaps, God forbid, having to declare war, are
the two most important decisions a Senator is called upon to make.

- The nomination of Judge Robert Bork divided this committee, as
well as the Senate and the nation as a whole. I am hopeful that the
nomination of Judge Anthony Kennedy will bring us back together,
with the common purpose of determining objectively whether
Judge Kennedy should be confirmed as an associate justice to the
Supreme Court.

During the committee’s and the Senate’s consideration of Judge
Bork, I found myself at the center of a bitter debate over the role
of the Senate, and about the acceptability of Judge Bork as a jus-
tice.
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Many on both sides of the Bork debate saw that nomination as
an opportunity to advance their political goals. Judge Bork's sup-
porters saw the nomination as a chance to create sccial and legal
changes that they had been unable to create through other means.

Judge Bork’s opponents saw the nomination as an opportunity to
reverse the decline of their influence that had occurred under
President Reagan’s term.

Both sides used the nomination for fund raising, membership ex-
pansion, and personal attack on Members who happened to dis-
agree with their side of the issue.

I found the rhetoric on both sides of this unfortunate circum-
stance not only inappropriate but very dissatisfying, distracting,
and distasteful.

1 accept it as part of the system. I make no criticism of anybody
who engaged in such activity. I just expressed my view that I
thought it was inappropriate.

I attempted to divorce political considerations from my decision-
making. I urged my colleagues to wait until the record was com-
plete before making up their minds.

I attempted tc .z~ the hearing to learn, and to gather informa-
tion, rather than to wolster a preconceived notion about that nomi-
nee.

I have been pleased to receive a good deal of mail and in-person
support for iue deliberate approach I toock to the Bork nomination.
And while there are those, of course, who are still trying to make
political hay out of the defeat of Judge Bork, I am glad that most
have moved on, and approached the Kennedy nomination in what I
consider to be a very appropriate manner.

We do not have everyone jumping out on this issue, and on this
nomination, as we did before, for or against. We are more deliber-
ate as a body and as Members. So I think the bad has turned into
good; we all learned something, certainly this Senator did.

The nomination of any individual to the Supreme Court is of the
highest importance. Even though we begin these hearings at the
end of the congressional session, and during the holiday season, we
must be careful, and be as thorough as possible in our consider-
ation of the nominee.

I have had an opportunity to visit with you, Judge Kennedy. |
appreciate the short time we had to discuss constitutional issues,
and how you feel about them.

I have read over dozens of your opinions. I have read several
transcripts of speeches that you have given. And I have talked to
many attorneys and judges in the ninth circuit about your qualifi-
cations.

And I have had the personal pleasure of being in your company
at ninth circuit judicial conferences, on occasion.

I do, however, have unanswered questions that I intend to ask
you, Judge Kennedy, as a witness. I want to assure myself that you
will apply the law of this nation, and our Constitution, in a consist-
ent way.

I want to be sure that Judge Kennedy will be able to separate his
personal views and philosophies from his judicial decisionmaking.

I want to know what those personal views may be, and I want to
know how they may be applied. I want to satisfy myself that your
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record as an appellate court judge does indeed display a separation
of your personal and legal views when issuing opinions.

I am interested in learning how you intend to approach the dif-
ferent responsibilities of the Supreme Court, vis-a-vis the court of
appeals.

I will be particularly interested, Judge Kennedy, in discussing
with you your views on discrimination, equal protection, privacy,
criminal procedures, and access to the court.

I want to hear your opinions on the roles that precedent and
stare decisis play on the Supreme Court. And I am hopeful, Judge
Kennedy, that you will answer these questions as forthrightly as
you can, without intimidation, without feeling put on the spot, or
that there is somebody out to get you, because there is no one here
that I know of who is appreoaching this hearing in that way.

We are out to do our responsible duty, and I am very pleased
that you have been chosen for the position. I am also very pleased
that your attitude is one of a willingness to work with us, so we
may come to a conclusion that will fill the vacant seat on the Su-
preme Court, and enable the country to move ahead.

Thank you, Judge Kennedy. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Our colleague from Iowa, Senator Grassley.

Senator GrassLEY. Thank you, Mr. Chairman.

Judge Kennedy, let me add my welcome to you and your family.
1 particularly want to congratulate you on being chosen by Presi-
dent Reagan to serve on the Supreme Court.

Three months ago this committee convened for the purpose of as-
sisting the Senate’s advice and consent responsibility. Badly, in my
judgment, the committee and the Senate managed to transform a
narrow constitutional function into a full blown fear and smear
campaign.

The advice and consent function, located as it is in the Executive
Branch Article of the Constitution, simply cannot mean that the
Senate’s last word is to be the only word.

I begin these hearings full of hope that this nomination will
return the Senate to its more traditional and appropriate role.

In the past, I have set out what I believe is a principled, three-
part standard for evaluating a nominee. First, does a nominee pos-
sess knowledge of and respect for the Constitution as the precious
inheritance that it is for all Americans, and as the sole rule of deci-
sion in constitutional cases?

Second, does the nominee have full appreciation of the separate
functions between the unelected judiciary and the political
branches?

Thirdly, will the nominee exercise self restraint? Self restraint,
which makes a judge resist the temptation to revise or amend the
Constitution according to that individual’s view of what is good
policy.

Mr. Chairman, I believe that this is a geood occasion to repeat
some often cited history about the third branch.

First, according to the framers, the judiciary was to be the “least
dangerous” branch to the political rights guaranteed in the Consti-
tution.
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Second, courts are to make decisions based on the law rather
than personal preference.

Courts derive their legitimacy and authority from this restric-
tion. They lose both when they go beyond it.

As Justice Frankfurter once expressed it, and I quote: The ulti-
mate touchstone of constitutionality is the Constitution itself; not
what we have said about it, unquote.

Much of the furor of the past few months only underscores the
fact that some prefer a judiciary that obliterates the delicate bal-
ance struck by the framers in the Constitution’s first three articles;
a judiciary whose acts have no roots in the text or history of the
Constitution and laws; a judiciary with little regard for the consent
of the governed or separated powers.

Of course, good intentions will be pleased by the defenders of an
untethered judiciary. But good intentions ought not to prevail over
the Constitution itseif, if we are to be truly a nation of laws, not
men.

Following the Bork hearings, a constituent of mine reminded me
of the words of a former Iowa Congressman, John W. Gwynne. His
words explain it quite plainly, and I quote: A constitution is a docu-
ment written by people in their better moments * * * to protect
themselves in their worst moments,

A constitution is not only to protect man from his enemies *
but also from his friends, unquote.

Mr. Chairman, I thank you for scheduling these hearings as
early as you did, and 1 look forward to them as I evaluate this
nominee on the vital questions concerning the judicial branch.
Thank you.

[The statement of Senator Grassley follows:]

# ow
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STATEMENT OF SENATOR CHARLES E. GRASSLEY
ON THE ROMINATION OF ANTHONY M., KENNEDY
TO BE AN ASSOCIATE JUSTICE OF THE SUPREME COURT
PECEMBER 14. 1987

JUDGE KENNEDY, LET KE ADD MY WELCOME TO YOU AND YOUR
FAMILY. 1ItD LIKE TO COMGRATULATE YOU ON BEING CHOSEN BY
PRESIDENT REAGAN TO SERVE ON THE SUPREWME COURT.

THREE MONTHS AGO THIS COMMITTEE CONVENED FOR THE PURPCSE
OF ASSISTING THE SENATE'S ADVICE AND CONSENT RESPONSIBILITY.
SADLY, IN MY JUDGMENT, TEE COMMITTEE AND SENATE MANAGED TO
TRANSFORM A NARROW CONSTITUTIONAL FUNCTION INTC A FULL-BLOWN.
FEAR AND SMEAR CAMPAIGN.

THE ADVICE AND CONSENT FUMCTION -- LOCATED AS IT IS IM TEHE
EXECUTIVE BRANCH ARTICLE OF TKE CONSTITUTICK -- SIMPLY CANNOT
MEAN THAT THE SENATE'S LAST WORD IS TO BE THE ONLY WORD., T
BEGIN THESE HEARINGS FULL OF HOPE THAT THIS NOMINATION WILL
RETURN THE SENATE TO IT5 MORE TRADITIONAL, AMD APPROPRIATE
ROLE.

IN THE PAST, I HAVE SET OUT WHAT I BELIEVE IS A
PRINCIPLED, THREE=-PART STANDARD FOR EVALUATING A NCMINEE:

(1) DOE5S THE WOMINEE POSSESS KNOMLEDGE OF AND RESPECT FOR
THE CONSTITUTION AS A PRECIOUS INHERITANCE FOR ALL AMERICANS,
AND AS THE SOLE RULE OF DECISION IN CONSTITUTIONAL CASES 7

(2) DOES THE NOMINEE HAVE FULL APPRECIATION OF THE
SEPARATE FUNCTIONS BETWEEN THE UNELECTED JUD)MCIARY AND THE
POLITICAL BRANCHES 7 AND

(3) WILL THE NOMINEE EXERCISE SELF~RESTRAINT ?
SELF~RESTRAINT WHICH MAKES A JUDGE RESIST THF TEMPTATION TO
REVISE OR AMEND THE CONSTITUTION ACCORDING TO THAT 1NDIVIDUAL'S
VIEW OF WHAT i3 GOOD POLICY.
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MR, CHAIRMAN, I BELIEVE THIS IS A GOOD OCCASION TO REPEAT
SOME OFTEN-CITED HISTORY ABOUT THE THIRD BRANCH.

FIRST. ACCORDING TO THE FRAMERS, THE JUDICIARY WAS TO BE
THE "LEAST DANGEROUS™ BRANCH TO THE POLITICAL RIGHTS GUARANTEED
IN THE CON3TITUTION.

SECOND, COURTS ARE TO MAKE DECISIONS BASED ON THE LAW
RATHER THAN PERSONAL PREFERENCE. COURTS DERIVE THEIR
LEGITIMACY AND AUTHORITY FROWM THIS RESTRICTION. THEY LOSE BOTH
WHEN THEY GO BEYOND IT. AS JUSTICE FRANKFURTER ONCE EXPRESSED
IT: T"THE ULTIMATE TOUCHSTONE OF CONSTITUTIONALITY I3 THE
CONSTITUTION ITSELF, NOT WHAT WE HAVE SAID ABOUT IT."

MUCH OF THE FUROR OF THE PAST FEW MONTHS ONLY UNDERSCORES
THE FACT THAT SOME PREFER A JUDICIARY THAT OQBLITERATES THE
DELICATE BALANCE STRUCK BY THE FRAMERS IN THE CONSTITUTICK'S
FIRST THREE ARTICLES . . . A JUDICIARY WHOSE ACTS HAVE NO ROOTS
IN THE TEXT OR HISTORY OF THE CONSTITUTION AND LAWS . .
JUDICIARY WITH LITTLE REGARD FOR THE CONSENT OF THE GOVERNED OR
SEPARATED POWERS.

OF COURSE. GOOD INTENTIONS WILL BE PLEADED BY THE
DEFENDERS OF AN UNTETHERED JUDICIARY. BUT GOOD INTENTIONS
QUGHT NOT TO PREVAIL OVER THE CONSTITUTTON IT3ELF, IF WE ARE
TRULY TO BE A KATION OF LAWS. NOT MEN,

FOLLOWING THE BORK HEARING3, A CONSTITUEMT OF MINE
REMINDED ME OF THE WORDS OF A FORMER IOWA CONGRESSMAN., JOHN
WILLIAMS GWYWNNE. HIZ WORD2 EXPLAINED IT QUITE PLAINKLY:

"A CONSTITUTION IS A DOCUMENT WRITTEN BY PEOPLE IR THEIR
BETTER MOMENTS . . .

TO PROTECT THEMSELVES IN THEIR WORST MOMENTS.

A CONSTITUTION IS NOT ONLY TO PROTECT MAN FROM HIS ENEMIES
+ + . BUT ALSO FROM HIS FRIENDZ."

MR. CHATRMAN, I THANK YOU FOR SCHEDULING THESE HEARINGS.
AND LOOK FORWARD TO THEM A3 I EVALUATE THIS NOMINEE ON THE
VITAL QUESTIONS CONCERNING THE JUDICIAL BRANCH. THANK YOU.
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The CHAIRMAN. Thank you, Senator.

The Senator from Vermont.

Senator LEaay. Thank you, Mr. Chairman.

I am pleased to welcome Judge Kennedy and his family to the
Judiciary Committee this morning in this historic room.

Today, the committee is gathering for the second time in less
than 3 months to undertake one of our most important tasks: to
l(lgar the testimony of the President’s nominee to the U.S. Supreme

urt.

Our work here over the next few days actually is going to reflect
the performance of three important duties.

First, we have a duty to the Senate to develop a complete and
detailed record on all issues pertaining to the fitness of Judge Ken-
nedy to serve on the Supreme Court, and to recommend to the
Senate, based on that record, whether it should give its consent to
this nomination.

Second, we have a duty to the Constitution, that magnificent
charter whose 200th anniversary we celebrated this year. The men
who wrote the Constitution recognized that the appointment of a
Justice of the Supreme Court is too important a decision just to
leave to one branch of government alone. They gave the President
the power to nominate, but they entrusted the Senate with the
power to withhold or give its consent. The fulfillment of this second
duty also requires that we examine this nomination with extraordi-
nary care.

Finally, of course, we have a duty to the American people. The
decisions of the Supreme Court touch the lives of every citizen of
our republic. We depend upon the Supreme Court as the ultimate
guardian of our liberties. Whoever succeeds Justice Powell on the
Supreme Court is going to play a pivotal role in defining the shape
of those liberties, not only for us, but for our children; in your case,
well into the next century. So our duty to the American people also
requires us to act on the basis of a complete record that discloses,
as well as it can be disclosed, what this nomination might mean for
the future of those freedoms.

We have already begun to fulfill these three duties—to the
Senate, to the Constitution, and to the American people—by study-
ing Judge Kennedy's distinguished record as an attorney, as a pro-
fessor of constitutional law, and, for the past 12 years, as a circuit
court judge. The hearings that begin today are the next important
step.

Three months ago—and we have had a lot of discussion about
this today—this committee convened to carry out these same duties
with respect to another nomination to the Supreme Court. The
hearings on the nomination of Judge Robert Bork established three
precedents that should guide our work in the days ahead.

First, the Bork hearings were wide-ranging, they were thorough,
they were intensive. The hearings starting here today will share
those features. I hope that every relevant aspect of the nominee’s
record is going to be thoroughly explored. Too much is at stake for
the committee to falter in its obligation to develop a complete
record, a complete record, on which to base its recommendation to
the Senate.
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Second, the Bork hearings focused on the judicial philosophy of
the nominee: his approach to the Constitution, and to the role of
the Supreme Court in discerning and enforcing its commands. The
hearings today should have the same focus. No issue is mcre cen-
tral to a decision on the appointment of a Justice of the Supreme
Court; after all, it is the Court which under our system has the last
word on what the Constitution means.

Now, one Senator today said, Judge, you are not to be badgered
into answering improper questions. Well, those improper questions
are not going to occur. But if they did, I do not think anybody on
this panel thinks you could be badgered into anything.

Now, I met with you, and I know from our conversation, our pri-
vate conversation, I think I know how you will answer. My advice
is the same as I gave you then: Just answer honestly and candidly.
Ignore any other advice of how you should or should not answer.
Just be yourself. Be honest and be candid. Nobody is going to
badger you; and even if they did, you are able to take care of your-
self. As I said before, I cannot believe you could be badgered into
anything. And you should not be able to be.

You are going to be asked about many aspects of your judicial
philosophy, as reflected in your previous record. You will also be
asked about many topics on which you have not previously spoken
in public. Your responsiveness to these questions and your candor
and your completeness, they are going to be important factors in
the committee’s ultimate recommendation.

Finally, these hearings, like the Bork hearings, will be fair.
Judge Kennedy is going to be given every opportunity to explain
his judicial philosophy, to put his record in context, and to respond
to any criticisms that may be leveled. That is going to give this
committee and the Senate and the American people the chance to
see the whole picture before a decision is made on this nomination.

The hearings on Judge Bork’s nomination set a precedent in an-
other way as well. Never before in our history have the American
people been so engaged and so involved in the debate not over one
nemination but over the future of the Supreme Court. The public
debate that accompanied the Bork nomination had its excesses and,
as Senator DeConcini mentioned earlier, its low points, like every
public debate in a democratic society. But on the whole, it was a
positive example of our democratic system in government. It cer-
tainly was a positive example of the checks and balances.

Now, the decision on Justice Powell’s successor remains the most
important decision in the field of constitutional rights and respon-
sibilities of this decade. It has been, and it must continue to be, a
public decision, made on the basis of a public record and with the
input of a concerned public. I hope that the high level of public in-
terest continues. Debate on a nomination to the Supreme Court is
in the best traditions of American citizenship.

I look forward, over the next few days, to learning more about
Judge Kennedy’s judicial philesophy and about his qualifications to
serve on the Supreme Court.

Most importantly, these hearings carry out our duty to the U.S.
Senate, to the Constitution and to the American people. We fulfill
that duty if we are fair and thorough, and we fail our fellow Amer-
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icans, the Constitution and the Senate if we are not. So I look for-
ward to that challenge.

Finally, the most important witness, Judge Kennedy, is going to
be yourself. Your testimony and really no one else’s—either for or
against you—will determine whether you become a Supreme Court
Justice. Only you could stop eventual confirmation. I rather sus-
pect you will not.

Mr. Chairman, I am going to have to leave for a few minutes for
the reconciliation conference, and I will be back in time to hear the
nominee. I thank you for your courtesy.

[The statement of Senator Leahy follows:]
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I am pleased to welcome Judge RKennedy and his family to

the Judiciary Committee this morning.

Today, the Committee gathers for the second time in less
than three months to undertake one of our most important tasks:
to hear the testimony of the President's nominee to the United

States Supreme Court.

Our work here over the next few days actually will reflect

the performance of three important duties.

First, we have a duty to the Senate, to develop a complete
and detailed record on all igsues pertaining to the fitness of
Judge Kennedy to serve on the Supreme Court, and to recommend
to the Senate, based on that record, whether it should give its

consent to this nomination.

Second, we have a duty to the Constitution, that
magnificent charter whose 200th anniversary we mark this year.
The men who wrote the Constitution recognized that the
appeintment of a Justice of the Supreme Court is too important
a decision to leave to one branch of government alone. They

gave the President the power to nominate, but they entrusted to
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the Senate the power to give or withhold its consent., The
fulfiilment of this second duty also requires that we examine

this nomination with extraordinary care.

Finally, we have & duty to the American people, The
decisions of the Supreme Court touch the lives of every citizen
of our Republic. We depend upon the Supreme Court as the
ultimate quardian of our libertiea. Whoever succeeds Justice
Powell on the Supreme Court will play a pivotal role in
defining the shape of those liberties, not only for us, but
also for our children, well into the next century. So our duty
to the American people also requires us to act on the basis of
a complete record that discloses, as well as it can be
disclosed, what this nomination might mean for the future of

our freedoms.

We have already begun to fulfill these three duties -- to
the Senate, to the Constitution, and to the American people --
by studying Judge Kennedy's distinguished record as an
attorney, as a professor of constitutional law, and, for the
past twelve years, aas a United States Circuit Judge. The

hearings that begin today are the next important step.

Three months ago, this Committee convened to carry out

these same duties with respect to another nomination to the

Supreme Court. The hearings on the nomination of Judge Robert
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Bork established three precedents that should gquide our work in

the days ahead.

First, the Bork hearings were wide-ranging, thorough, and
intensive. These hearings will share those featuree. I hope
that every relevant agpect of the nominee's record will be
thoroughly explored. Too much is at stake for the Committee to
falter in its obligation to develop a complete record on which

to base its recommendation to the Senate.

Second, the Bork hearings focused on the judicial
philosophy of the nominee: his approach to the Constitution,
and to the role of the Supreme Court in discerning and
enforcing its commands. These hearings should have the game
focus. No issue i more central to a decision on the
appointment of Justice of the Supreme Court, the court which
under our system has the last word on what the Constitution

means.

Judge Kennedy will be asked about many aspects of his
judicial philosophy, as reflected in his previous record. He
will also be asked about many topics on which he has not
previously spoken in public. His responsiveness to these
questions, and the candor and completeness of his answers, will
be important factors in the Committee's ultimate

recommendation.
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Finally, these hearings, like the Bork hearings, will be
fair., Judge Kennedy will be given every opportunity to explain
his judicial philosophy, to put his record in context, and to
respond to any criticisms that may be leveled. That will give
thig Committee, the Senate, and the American people the chance
to see the whole picture before a decision ie made on this

nomination.

The hearings on Judge Bork's nomination set a precedent in
ancther way as well. Never before in our history have the
American people been so engaged and so involved in the debate
over the future of the Supreme Court. The public debate that
accompanied the Bork nomination had its excesses and its low
points, like every public debate in a democratic society. But
on the whole, it was a positive example of our democratic

system in action.

The decision on Justice Powell's successor remains the
most important decision in the field of constitutional rights
and responsibilities of this decade. It has been, and it must
continue to be, a public decision, made on the basis of a
public record and with the input of concerned citizens. I hope
that the high level of public interest continues. Public

debate on a nominatjon to the Supreme Court is in the best

traditions of American citizenship.
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I lock foruard, over the next fow days, to Teacning nore
soout Judae Fennzdy's joudicial philowophy and ~bout his

yualifications to =zrve on the Sipsre e Court.

Most iwportantly — these hrarings carry out our duly to
the United States Seaate, to the Constitution and to the
American people. We fulfill that duty if we are fair and
thorough - we fail our fellow Americans, the Copstituticon Aad

the Senate if we are not., I look forward to the challenqa.
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The CHAIRMAN. Thank you very much.

The Senator from Pennsylvania, Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

Judge Kennedy, I join my colleagues in welcoming you here.
These hearings have already been described as harmonious, per-
haps routine, and maybe less important than previous hearings. 1
frankly disagree with that for a number of reasons:

I believe that these hearings are very important to explore key
issues on your record and your views; secondly, to proceed to devel-
op the Senate’s judgment on the proper scope of inquiry into a
nominee’s judicial philosophy; and, third, somewhat differently, to
discharge the Senate’s constitutional duty to scrutinize a Supreme
Court nominee and make an independent judgment on the nomi-
nee's qualifications. .

I disagree with those who have described your judicial approach
as bland or vanilla. I yet do not know what flavor it is, but I am
convinced that it is not vanilla. And we will have to wait until the
final outcome of the hearings to see precisely where you fit into the
tradition of constitutional jurisprudence.

In reading many of your opinions, in reading many of your
speeches, I note very profound philosophical strains running
through your approach to constitutional law. Those subjects that 1
think are appropriate and really very important for inquiry. I have
noted your comment on executive power, for example, that Presi-
dents have significant degrees of discretion in defining their consti-
tutional powers. Today, there are many important issues on execu-
tive power which confront the nation, and specifically confront the
Congress.

You have written landmark opinions on the good-faith exception
to the exclusionary rule, a dissent which started the Supreme
Court in that track. You have written a major opinion on the
Chadha decision. You have written about legal realism and origi-
nal intent. And during the course of the questioning, I think it is
important to see just where you are in the tradition of constitution-
al jurisprudence.

When you and I talked privately, I commented on Chadha with
respect to whether that might reflect your underlying view about
the inadequacies of Congress’s own action, and called your atten-
tion at that time to a very interesting statement, hardly bland,
where you said in one of your speeches that:

The ultimate question, then, is whether the Chadha decision will he the catalyst
for some basic congressional changes. My view of this ig not a sanguine one. I am
not sure what it will take for Congress to confront its own lack of self-discipline, its
own lack of party discipline, its own lack of principal course of action besides the
ethic of ensuring its re-election.

I do not necessarily disagree with that conclusion, but the impor-
tance in an analysis of judicial philosophy is to what extent that
underlying approach had an effect on your decision in Chadha.
You have made a very interesting statement about original intent,
a subject of really great importance in terms of where the court is
going to go and how free Justices are to decide important constitu-
tional issues, free perhaps, to some extent, at least from original
intent. And you and I discussed this, again, at some length. I
intend to pursue it, but your comment on a symposium was,
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“There must be some demonstrated historical link between the
rule being advanced in the court and the announced declarations
and language of the framers.” I think that is a subject which really
requires some analysis.

You have moved from that position in a very erudite and philo-
sophical speech on constitutional law on the right of privacy and
the right to travel and the right to vote, and in that speech dealing
with the right to privacy, recognize that right perhaps in fairly em-
phatic terms. I do net want to draw any conclusions. The speech
speaks for itself. That will obviously be a subject of inquiry.

But one of the very profound statements that you made in that
speech was your comparison of “essential rights in a just system or
essential rights in our constitutional system.” Then you say that
the two are not coextensive, and I believe that that is a subject
which requires some examination as to whether there really is a
difference between a just system and our Constitution which
speaks to a just system.

In that same speech, you made a reference to other constitution-
al provisions beyond the due process clause in a very interesting
way, and inquired into the subject as to whether equal protection
may have a broader application to homosexual rights than due
process, which was the basis of the Supreme Court’s decision in the
Bowers case.

Then in conclusion, you had made a fascinating reference to ar-
guable rights—you did not adopt them—as to education, nutrition,
and housing; and you really locked away from them as rights em-
bodied in the Constitution. But I do believe that your writings and
your decisions—decisions on school desegregation, on comparable
worth, on a large representation—pose really breadth of under-
standing and, as I read them, a balance and essential elements of
judicial restraint, but not judicial restraint to the extent of being
musclebound, in your interpretation of the Constitution. But there
is a great deal in your record which I think warrants inquiry in
our proceedings.

On the subject of judicial philosophy, our introductory state-
ments today have already negated to some extent the conclusion of
harmony in these hearings. You have already heard a fair differ-
ence of views. And the first question I asked of you when you and I
sat down to talk—and I thank you for the almost 3 hours we spent
together in two extensive sessions. The first question I asked you
was whether you thought that judicial philosophy was an appropri-
ate subject for inquiry. You said you thought that it was, and we
proceeded to talk. And I did not ask you about your views on any
specific cases, and I would not in private or in public. But I do be-
lieve that there are broad parameters which are appropriate for
discussion. The only advice that I am going to give you on this sub-
ject is not to take any advice on this subject.

That was the first question I asked of Judge Bork as well, wheth-
er he thought judicial—we were talking about judicial ideology at
that time, and Judge Bork said in response that he did not like the
term “ideology” because it had some political connotations, but he
thought judicial philosophy was an appropriate subject for inquiry.

And it is true that some nominees have answered to a lesser
extent than have others. There was a very important article on
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this subject written by a lawyer named William H. Rehnquist back
in 1959, our current Chief Justice, when he took the Senate to task
in Judge Whittaker’s confirmation proceeding for not asking Judge
Whittaker questions about due process of law and equal protection
of the law, because Lawyer Rehnquist thought that that was indis-
pensible in the Senate’s discharge of its constitutional duties.

When the subject came up with Justice Rehnquist on his confir-
mation proceedings for Chief Justice, he did answer a fair number
of questions in terms of the jurisdiction of the court and first
amendment rights; and, of course, Justice Scalia answered very few
questions, leading a number of us on this committee to consider a
sense of the Senate resolution on the appropriate scope of the in-
quiry. And Judge Bork’s proceedings led to an extensive examina-
tion of judicial philosophy. My own sense is that within appropri-
ate parameters on generalized subjects it is appropriate. At least
speaking for myself, I intend to pursue it very much as we did in
our private discussions where no objection was raised to any of the
questions which I had asked at that time.

The subject about our own independent role I think is one which
warrants a comment or two. There is widespread misunderstanding
about the Senate’s role with many people thinking that it is a
party matter for an automatic approval as to what nominee the
President sends to the Senate. Some analogize it to the nomination
of a Cabinet officer. My own sense is that it is fundamentally dif-
ferent from a Cabinet officer who serves the pleasure of the Presi-
dent and during the term of the President.

These proceedings constitute really the apex of the separation of
power under our Constitution. All three branches are involved. The
President makes the nomination; it is up to the Senate to consent
or not; and then the nominee who is successful goes to the court
and has the final word over both the executive branch and the leg-
islative branch. So there are really very important issues involved,

I believe that the Senate has learned significantly from the con-
firmation proceedings as to Judge Bork. Prior to those hearings,
many on this committee had expressed conclusions. As of this
moment, that has not taken place. I think the Senate also learned
the error of the so-called rolling vote; that when some 51 Senators
had announced positions that then there was a call for Judge Bork
to withdraw. To his credit—and I said so contemporaneously with
his statement that Friday afternoon that he would not withdraw—
he did not. But the proceedings as to Judge Bork lacked the Sen-
ate’s deliberative process because so many Senators expressed con-
clusions without the benefit of a Judiciary Committee report and
without the benefit of the debate. I think that we have learned
from that.

As Judge Bork urged, voices should be lowered, and 1 think they
have been Iowered. So 1 think progress has been made on all sides.

It is an inexact process, I think. We all have a great deal to Iearn
from it, and I think that the great public attention and the great
E)eublif focus on these nominations is very much in the national in-

rest.

In conclusion, I think it worth just a brief comment about one of
your concluding statements to me when we finished our brief dis-
cussion about 10 days ago, when you said did I think it was appro-
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priate under the advice and consent function for the Senate to give
advice to a nominee. And I responded that I thought that was up to
the nominee. But in the informal sessions which you have had with
all of us—and you had expressed this to me—you saw a keen sense
of interest by the Judiciary Committee, and it is reflected in the
entire Senate. And what we say to you both privately and publicly
reflects our own views which are distilled significantly from repre-
sentation, the majoritarian position we have as elected officials.

So 1 do think there is something that we all learn from these
processes, and that an appropriate range of discussion—and I em-
phasize the word “appropriate.” We should not go too far, but we
should go far enough. That is what, speaking for myself, 1 will at-
tempt to do.

Thank you very much, Mr. Chairman.

The CrairMAN. One thing you can be assured of, Judge, is you
will find the spectrum covered in this committee on the type of
advice you get. And it is all cost free.

The Senator from Alabama, Senator Heflin.

Senator HEFLIN. Mr. Chairman, I commend you for moving rap-
idly in regards to these hearings. On November the 11th, Armistice
Day, Veterans’ Day, Judge Kennedy was nominated. Here, 34 days
later, we are conducting his hearings. They have been set in the
closing week of this session of Congress when much activity is
going on in various matters and their will, of course, require the
pi-esence of members of this committee on the floor and in other
places.

Nevertheless, 1 feel that the Supreme Court needs the ninth
member, and 1 congratulate you on the effort to bring these hear-
ings to a speedy focus and on the effort for us to proceed.

Two hundred years ago, the framers of the Constitution captured
the spirit of a struggling new nation in 52 words. These words form
the Preamble of the Constitution. I think most of us are familiar
with it, but just to set the tone for it I will quote a little of it.

We the people of the United States, in order to form a more perfect union, estab-
lish justice, ensure domestic tranquility.

I think we ought to look at the first three words of the Preamble,
“We the people.” That is what this nation is all about, and that is
why the Constitution is so important, because it protects the rights
of all people: conservatives and liberals, extremists and moderates,
young and old, men and women, rich and poor. Some may argue
that the ability of the Constitution to be all-encompassing is its
greatest weakness. [ would argue, therein lies its greatest strength.

The Constitution is the cornerstone of our democracy, and if we
are to protect it, we must entrust it tc men and women who will
respect its principles and its parameters. That is our function
today: to determine the fitness of this nominee for a lifetime posi-
tion on the Supreme Court. As Senators, we have a constitutional
mandate to provide advice and consent on this nomination.

Judge Kennedy, in your questionnaire, you listed what you con-
sider to be the attributes of a good judge: compassion, warmth, sen-
sitivity, and an unyielding insistence on justice. I could not agree
with you more. But let me add two additional criteria: an under-
standing of the proper role of the judiciary as expressed in the Con-



7l

stitution, and a deep belief in and an unfaltering support for an in-
dependent judiciary.

Judge Kennedy, in these hearings you will be questioned on your
views of the Constitution, your judicial philosophy, your commit-
ment to equal justice under the law. Your speeches will be scruti-
nized, and some of your opinions will be criticized. It is my hope
that you will respond to our questions as thoroughly as possible in
order that we may be better able to understand not just Judge
Kennedy, the lawyer or the judge, but Judge Kennedy, the man.

In fulfilling my responsibility of advice and consent, I will keep
an open mind as I have endeavored to do in every other judicial
confirmation hearing. I believe the confirmation process should be
exercised in a judicial manner, without pre-decision leanings,
biases, or allegiances. To act otherwise makes the hearing proce-
dure a waste of time or a perfunctory process.

My decision will be based on my own, and no one else's, assess-
ment of your commitment to the judicial system, the American
people and the Constitution. I am in full agreement with the late
Senator Sam Ervin when he said:

Cur greatest possession is not the vast domain; it is not our beautiful mountains
or our fertile prairies or our magnificent coastline. It is not our great productive
capacity; it is not the might of our Army or Navy. These things are of great impor-

tance. But in my judgment, the greatest and most precious possession of the Ameri-
can people is the Constitution.

Judge Kennedy, if confirmed, you will be charged with safe-
guarding this most precious possession. The words in the Preamble
of the Constitution are not mere words in a document; they are our
lifeline. Judge Kennedy, it is a lifeline that you will be charged
with protecting, and one that must be extended to all. Judge Ken-
nedy, it is a life line—one that must be extended to all—that you
will be charged with protecting.

Following the rejection of Judge Bork and the self-withdrawal of
Judge Ginsburg, the spotlights of the Justice Department, the
media, the various Bar Associations, outside partisan and special
interest groups, and the investigative forces of this committee have
focused on you. Thorough and exhaustive investigations have been
conducted. Your life history has been carefully dissected during the
past 34 days. Your opinions have been reviewed under a searching
judicial microscope. Your speeches have been read, re-read, and
read between the lines. Every closet in your life has been opened; a
few skeletons have been found. But thus far, none of the bones are
rattling.

You are off to a good start, and I wish you good luck.

(The statement of Senator Heflin follows:]
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STATEMENT OF SENATOR HOWELL HEFLIN
ON THE NOMINATICN COF JUDGE ANTHONY M. KENNEDY
TO BE AN ASSOCIATE JUSTICE OF THE UNITED STATES SUFREME COURT
DECEMBER 1%, 1987

KR. CHAIRMAN:

I COMHEND YOU FOR MOVING RAPIDLY IN REGARDS TO THESE
HEARINGS. ON NOVEMBER THE 11TH. ARMISTICE DAY, VETERANS' DAY,
JUDGE KENNEDY WAS NOMINATED. MHERE, 38 DAYS LATER., WE ARE
CONDUCTING HIS HEARINGS. THEY HAVE BEEN SET IN THE CLOSING
WEEK OF THIS SESSION OF CONGRESS WHEN MUCH ACTIVITY IS GOING ON
IN VARIOQUS MATTERS AND WILL, OF COURSE. REQULRE THE PRESENCE OF
MEMBERS OF THIS COMMITTEE ON THE FLOOR AND OTHER PLACES.

NEVERTHELESS. I FEEL THAT THE SUPREME COURT NEEDS THE
NINTH MEMBER., AND I CONGRATULATE YOU ON THE EFFORT TO BRING
THESE HEARINGS TO A SPEEDT FOCUS AND FOR US TO FPROCEED.

TWO HUMDRED YEARS AGO THE FRAMERS COF THE CONSTITUTION
CAPTURED THE SPIRIT OF A STRUGGLING NEW NATION IN FIFTY-TWO
WORDS. THESE WORDS FORM THE PREAMBLE OF THE CONSTITUTICN. I
THINK MOST OF US ARE FAHMILIAR WITH IT. BUT JUST TO SET THE TONE
FOR IT I WILL QUOTE A LITTLE OF IT. ™“WE THE PEOPLE OF THE
UNITED STATES, IK ORDER TC FORM A MORE PERFECT UNION, ESTABLISH
JUSTICE., IRSURE DOMESTIC TRANQUILITY.*®
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I THINK WE OUGHT TO LOOK AT THE FIRST THREE WQRD3 OF THE
PREAMBLE: WE THE PEOPLE. THAT IS5 WHAT THIS NATION 15 ALL
ABOUT. AND THAT I3 WHY THE CONSTITUTICN I3 SO IMPORTANT -~
BECAUSE IT PROTECTS THE RIGHTS OF ALL PEOPLE —- CONSERVATIVES
AND LIBERALS. EXTREMISTS AND MODERATES. YOUNG AND OLD. MEN AND
WOMEN, RICH AND POOR. SOME MAY ARGUE THAT THE ABILITY OF THE
CORSTITUTION TO BE ALL ENCOMPASSING IS ITS GREATEST WEAKNESS.
I WOULD ARGUE. THEREIN LIES ITS GREATEST STRENGTH.

THE CORSTITUTION I3 THE CORNERSTONE OF OUR DEMOCRACY, AND
IF WE ARE TO PROTECT IT. WE MUST ENRTRUST IT TO MEN ARD WOMEN
WHO WILL RESPECT ITS PRINCIPLES AND PARAMETERS. THAT IS OUR
FUNCTION TODAY. TO DETERMINE THE FITNESS OF THIS NOMINEE FOR A
LIFETIME POSITECN ON THE SUPREME COURT. AS SENATORS WE HAVE A
CONSTITUTIONAL MANDATE TO PROVIDE ADVICE AND CONSENT ON THIS
NOMINATIOR.

JUDGE KENNEDY. IN YOUR QUESTIONNAIRE YOU LISTED WHAT YOU
CONSIDER TO BE THE ATTRIBUTES OF A GOOD JUDGE: ™COMPASSION.
WARMTH, SENSITIVITY AHD AN UNYIELDING INSISTERCE ON JUSTICE.™
1 COULD NOT AGREE WITH YOU MOEE. BUT LET HME ADD TWO ADDITIONAL
CRITERIA: AR UNDERSTAEDING OF THE PROPER ROLE OF THE JUDICIARY
AS EXPRESSED IN THE CORSTITUTION, AND A DEEP BELIEF IN. AND

UNFALTERING SUPPORT FOK. AN INRDEPENDENT JUDICIARY.
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JUDGE KENNEDY, IN YHESE HEARIRGS YOU WILL BE QUESTIONED
ABOUT YOUR VIEWS OF THE CORSTITUTION, YOUR JUDICIAL PHILOSOPHY.
AND YOUR COMMITMENT TO EQUAL JUSTICE UNDER THE LAW. YOUR
SPEECHES WILL BE SCRUTINIZED, SOME OF YOUR OPINIONS W1LL BE
CRITICIZED.

IT IS MY HOPE THAT YOU WILL RESPOND TO OUR QUESTIONS AS
THOROUGHLY AS POSSIBLE 50 THAT WE WILL BE BETTER ABLE TO
UNDERSTAND, NOT JUST JUDGE KENNEDY. THE LAWYER OR THE JUDGE.
BUT JUDGE KENNEDY THE MAN.

IN FULFILLING MY RESPONSIBILITY OF ADVICE AND CONSENT, I
WILL KEEP AN OPEN MIND AS I HAYE ENDEAVORED TO DO IN EVERY
OTHER JUDICIAL CONFIEMATION HEARING. I BELIEVE THE
CONFIRMATION PROCESS SHOULD BE EXERCISED IN A JUDICIAL MANKER
WITHOUT PRE-DECISION LEANINGS. BIAS OR ALLEGIANCES. TO ACT
OTHERWISE MAKES THE HEARING PROCEDURE A WASTE OF TIME OR A
PERFUNCTORY PROCESS. MY DECISION WILL BE BASED ON MY QWN AND
NO ONE ELBE'S ASSESSKENT OF YOUR COMMITMENT TO THE JUDICIAL
SYSTEM., THE AMERICAN FEOPLE AND THE CONSTITUTION.

I AM IN FULL AGREEMENT WITH THE LATE SENATOR SAM ERVIN
WHEN HE SAID:

"OUR GREATEST PO3SESSION IS NOT THE VAST DOMAIN, IT'S NOT
OUR BEAUTIFUL MOUNTAIRS. OK OUR FERTILE PRAIRIES, OR OUR
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MAGHNIFICERT COASTLIRE. IT'S ROT OUR GREAT PRODUCTIVE
CAPACITY. IT IS ROT THE HIGHT OF OUR ARMY OR NAVY. THESE
THINGS ARE OF GREAT IMPORTANCE BUT IN MY JUDGEMENT. THE
GREATEST AND HOST PRECIOUS POSSES3ION OF THE AMERICAN
PEOPLE 15 THE CORSTITUTION."

JUDGE KERNEDY. IF CONFIRMED. YOU WILL BE CHARGED WITH
SAFEGUARDIRG THIS MOST PRECIOUS POSSESSION.

THE WORDS IN THE PREAMBLE OF THE CONSTITUTION ARE NOT MERE
WORDS IN A DOCUMENT. THEY ARE OUR LIFELINE. JUDGE KENNEDY.
IT IS A LIFELINE THAT YOU WILL BE CHARGED WITH FROTECTIKG., AND
ORE WHICH MUST BE EXTENDED TO ALL.

FOLLOWING THE REFECTION OF JUDGE BORK AND THE
SELF-WITHDRAWAL OF JUDGE GIKRSBURG, THE SPOTLIGHTS OF THE
JUSTICE DEPARTMENT, THE MEDIA, THE VARIOUS BAR ASSOCIAT1ONS,
OUTSIDE PARTISAN AND SPECIAL INTEREST GROUPS, ARD THE
INVESTIGATIVE FORCES OF THIS COMMITTEE HAVE FOCUSED ON YOU.
THOROUGH AND EXHAUSTIVE INVESTIGATIONS HAVE BEEN CONDUCTED.
YOUR LIFE HISTORY HAS BEEN CAREFULLY DISSECTEDP DURING THE PAST
34 pAYS. YOUR OPINIORS HAVE REVIEWED UNDER A SEARCHING
JUDICIAL MICROSCOPE. YOUR SPEECHES HAVE BEEN READ. RE-READ,
AND READ BETWEEN THE LINES. EVERY CLOSET IN YOUR LIFE HAS BEEHW
OPEKED; A FEW SKELETONS HAVE BEEN FOURD. BUT THUS FAR. NONE OF

THE BONES ARE RATTLING.
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The CaairMaN. Thank you, Senator, for that colorful description.
[Laughter.]

Maybe the Senator from New Hampshire can conclude and put
some flesh on the bones for us. Senator Humphrey.

Senator HumpuRrEY. Thank you, Mr. Chairman.

Judge Kennedy, congratulations on your nomination, and wel-
come to you and each member of your family. My colleagues have
said, I think, all that needs to be said at this point—perhaps more
than needs to be said at this point. I will make a contribution to
efﬁciﬁncy rare around this place by putting my statement in the
record. .

[The statement of Senator Humphrey follows:)
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SENATE JUDICIARY COMMITTEE
HEARINGS ON THE NOMINATION OF JUDGE ANTHONY EENNEDY
FOR THE U.S5. SUPREME COURT
DECEMBER 14, 1987

STATEMENT OF SENATOR GORDON J. HUMPHREY

JUDGE KENNEDY, WELCOME TO THESE COMMITTEE HEARINGS.

I BELIEVE IT TAKES SPECIAL THARACTER AND COMMITMENT TO
SUBMIT TO A PROCESS WHICH HAS NOW BECOME A PUBLIC ORDEAL. I
APPLAUD YOUR WILLINGNESS TO GO THROUGH THIS GRUELLING PROCESS
FOR THE GOOD OF THE COUNTRY AND THE COURT,

I WILL MAKE NO SECRET OF THE FACT THAT I DEEPLY REGRET
THE SENATE'S REPUSAL TO CONFIRM JUDGE BORK FOR THIS VACANCY,
HE WAS UNIQUELY QUALIFIED TO MAKE A VALUABLE CONTRIBUTION TO
THE COURT'S WORK AND THE HEALTHY DEVELOPMENT OF OUR LAW. HE
WOULD HAVE BRCUGHT A PROFQUND APPRECIATION FOR THE LIMITS OF
THE JUDICIAL ROLE TC THE HIGH COURT ~- LIMITS WHICH THE
COURTS TOO FREQUENTLY IGNORE IN THIS ERA OF JUDICIAL POLICY-
MAKING,

IT IS A GENUINE HISTORICAL TRAGEDY THAT THE PUBLIC
DISTORTION OF JUDGE BORK'S RECORD KEPT HIM FROM THE SEAT
WHICH HE SO CLEARLY DESERVED TO FILL,

BUT THAT BATTLE IS OVER, FOR NOW, AND IT IS TIME TO MOVE
ON, IF NOTHING ELSE, I HOPE THAT LESSONS LEARNED FROM THE EX-
CESSES OF THE BORK HEARINGS WILL LEAD TO MORE RESTRAINED
TREATHENT OF JUDGE KENNEDY AND THE NOMINEES OF FUTURE YEARS.

I HAVE CAREPULLY EXPLORED JUDGE KENNEDY'S EXTENSIVE
JUDICIAL RECORD, AND IT IS A SOUND AND RESPONSIBLE ONE. IT
SHOWS PROPER RESPECT FOR THE LANGUAGE AND PRINCIPLES OF THE
CONSTITUTION, AND FOR THE DEMOCRATIC PREROGATIVES OF THE
ELECTED LAWMAKERS. IT GENERALLY SHOWS KEEN APPRECIATION FOR
FOR THE OBLIGATIONS AND LIMITATIONS OF THE JUDICIAL ROLE.

HIS OPINIONS IN THE CRIMINAL LAW AREA ARE ESPECIALLY
COMMENDABELE. IN SOME OF THE MOST INMPORTANT CRIMINAL LAW
CONTROVERSIES OF THE DAY, JUDGE KEWNNEDY'S OPINIONS AND
DISSENTS HAVE LATER BEEN FOLLOWED BY THE SUPREME COURT. HIS
SQUND REASONING HAS LED HIM TO REJECT ATTEMPTS TO HAMPER LAW
ENFORCEMENT WITH ARTIFICIAL BARS TO THE GSE OF RELEVANT
EVIDENCE AGAINST DANGERQUS CRIMINALS. AT THE SAME TIME, HE
HAS TAKEN STRONG STARNDS TO UPHOLD THE RIGHTS OF THE ACCUSED
AND REVERSE CONVICTIONS WHERE THE CONSTITUTION REQUIRES.

IN A DIFFERENT AREA, JUDGE KENNEDY'S OPINION IN THE
COMPARABLE WORTH CASE OF AFSCME V, STATE OF WASOINGTON WAS
ONE OF THE MOST IMPORTANT COURT OF APPEALS DECISIONS OF THE
DECADE. THAT DECISION PROPERLY REJECTED AN EXTREHME
INTERPRETATION OF TITLE VII WHICH WOULD HAVE COST THE STATE
OF WASHINGTON NEARLY ONE BILLION DOLLARS AND UNDERMINED THE
MOST FUNDAMENTAL PREMISES OF A RATIONAL, COMPETITIVE LABOR
MARKET. MORE IMPORTANTLY, IT UPHELD THE PRINCIPLE THAT
LEGISLATURES, NOT COURTS, SHOULD MAKE THE POLICY DECISIONS
GOVERNING QUR SOCIAL AND ECONOMIC WELFARE,
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I CANNOT AGREE WITH ALL CF JUDGE RENKEDY'S OPINIOHWS. IN
A FEW CASES -~ SUCH AS HIS EXPANSIVE DISCUSSION OF
SUBSTANTIVE DUE PROCESS IN THE CASE OF
—- HE HAS SEEMED TO STRAY SOMEWHAT FROM THE PRINCIPLE OF
JUDICIAL RESTRAINT WHICH HE USUALLY FOLLOWS. BUT EVEN IN THAT
CASE HE REACHED THE CORRECT RESULT, AS LATER CONFIRMED BY THE
SUPREME COURT'S DECISION IN ’

ON THE WHOLE, HIS JUDICIAL RECORD IS5 EXEMPLARY AND
SOUND., ANY ATTEMPT TO SUGGEST THAT JUDGE KENRNEDY IS NQT
WITHIN THE SO-CALLED °"MAINSTREAM™ IS IMPLAUSIBLE. EVEW THOSE
OF HIS OPINIONS WHICH MAY BRE CRITICIZED BY HOSTILE WITNESSES
== SUCH AS HIS COMPARAEBLE WORTH OPINION AND HIS DECISION
UPHOLDING THE NAVY'S RIGHT TO DISCHARGE HOMOSEXUALS IN THE
BELLER CASE -- ARE CONSISTENT WITH RESULTS REACHED BY
NUMEROUS OTHER FEDERAL APPEALS COURTS.

THE TEST FOR ME, THOUGH, IS NOT WHETHER HE IS WITHIN
SOME SELECTIVE NOTION OF THE "MAINSTREAM":; IT IS WHETHER HE
I5 FAITHFUL TO THE CONSTITUTION AND THE LIMITS OF THE
JUDICIAL ROLE.

FROM WHAT I'VE SEEN AND READ SO FAR, JUDGE RENNEDY
SHOULD PASS THAT MORE IMPORTANT TEST. I HOPE HIS TESTIMONY
AND HIS ANSWERS TO MY COLLEAGUES' QUESTIONS WILL REENFORCE
THAT BELIEF.

The CHAIRMAN. Thank you, Senator.

The Senator from Ohio.

Senator METZENBAUM. Following Senator Humphrey's lead, Sen-
ator Simon asked me to put his statement in the record as well.

The CHAIRMAN. I am sure they will be compatible. Without objec-
tion, both will be entered.

[The statement of Senator Simon follows:]
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Opening Statement of Senator 3Simon

Judge Kennedy, I would like to welcome you and your family
this merning.

If you are confirmed as the next Associate Justice of the
Supreme Court, you will be asked to decide some of the most
sensitive and controversial issues of American life. The
Supreme Court has a special role in making good the promise of
liberty in our Constitution. The words that say it best have
been carved across the entrance to the Court itself: "Equal
Justice Under Law." That is what the Supreme Court represents,
and so should every Justice of that Court.

Uniike most of my colleagues on the Committee, I am not a
lawyer, 30 I will not be asking about technical legal rules or
doctrines. My concern 1s thls basic¢ one--will Judge Kennedy be
fair? Will he be sensitive to individual rights? Will he
safeguard the constitutional protections of all Americans?
Will he pay particular regard to the rights of wWomen, to the
rights of minorities, sometimes ignhored 1n our nation's
history? Will he represent "Equal Justice Under Lauw"?

I want a nominee who is open-minded, not a man with a
mission; a judge who will listen carefully to every argument
and decide on the basis of law, not philosephy. I want a
Supreme Court Justice who understands and applies not only the
letter of the Constitution, but 1ts spirit as well. These are
the qualities I looked for in Judge Bork, and they are the
criteria I will apply to any Supreme Court nominee.

Judge Kennedy, I have reviewed your record on the federal
bench and I see some very positive signs. But I do have some

concerns, and some questions., I lock forward to your
testimony.
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The CHairMaAN. Now, it is 12:00 o'clock. I think rather than
swear you right now, Judge—which I was going to do—to the great
disappointment of the photographers—who I enjoy disappointing
on occasion in light of the pictures 1 see of myself in the press—I
think what we will do is we will wait until 1 o’clock, bring you
back, swear you in, and then I will ask you to introduce your
family, make your opening statement. Then we will begin the first
round of questioning.

Judge KeNNEDY. Thank you, Senator.

The CHAmRMAN. We will reconvene at 1 o’clock. The hearing is
recessed until then,

{Whereupon, at 11:58 a.m., the committee recessed, to reconvene
at 1:00 p.m., the same day.]

AFTERNOON SESSION

The CHAIRMAN. The hearing will come to order.

I yield to my colleague from South Carolina.

Senator THURMOND. Mr. Chairman, Senator Bob Dole has sent
over a statement to be placed in the record favoring Judge Kenne-
dy’'s confirmation to the Supreme Court. I ask unanimous consent
it be put in the record.

The CHAIRMAN. Without objection, it will be placed in the record.

[The statement of Senator Dole follows:]
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STATEMENT OF SENATOR BOB DOLE

CONFIRMATION HEARINGE FOR JUDGE ANTHONY M. KENNEDY

MR. CHAIRMAN:

IT 1S A GREAT PRIVILEGE TO SPERK ON BEHALF OF JUDGE ANTHONY
M. KENNEDY, WHO HAS BEEN NOMINATED TO SERVE AS AN ASSOCIATE
JUSTICE ON THE SUPREME COURT.

FILLING THIS SEAT, AS EVERYONE 1S WELL AWARE, HAS BEER A
TRIAL -- SO TO SPEAK. BUT IN JUDGE KENNEDY, I BELIEVE PRESIDERT
REAGAN HAS MOMINATED A JURIST WHO FULFILLS ALL THE MOST 1MPORTANT
REQUIREMENTS OF SUCH AN IMPORTANT POSITION..

JUDGE KENNEDY 1S A GRADUATE OF STANFORD UNIVERSITY AND
HARVARD LAW SCHOOL, AND HAS STUDIED AT THE LONDON SCHOOL OF
ECONOMICS. HE PURSUED A SUCCESSFUL CAREER IN PRIVATE PRACTICE,
AND HAS SERVED AS PROFESSOR OF CONSTITUTIONAL LAW AT THE MCGEORGE
SCHOOL OF LAW AT THE UNIVERSITY OF THE PACIFIC.

SINCE 1976 ,JUDGE KENNEDY HAS SERVED AS A MEMBER OF THE
UNITED STATES COURT OF APPEALS FOR THE 9TH CIRCUIT, WHICH
INCLUDES ALASKA, ARIZOMA, CALIFORNIA, HAWAII, IDAHO, MONTANA,
NEVADA, OREGON, AND WASHINGTOM. DURING HIS TENURE AS AN

APPELLATE JUDGE HE HAS HAKRDED DOWN LITERALLY HUNDREDS OF

OPINIONS. THOSE, COMBINED WITH HIS WRITINGS, PROVIDE AN LARGE
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BODY OF WORK TO ILLUSTRATE JUDGE KENNEDY'S JUDICIAL PHILOSOPHY.
AND NONE OF THESE POSITIONS ARE S0 EXTREME THAT THEY FELL OUTSIDE
THE MAINSTRERM OF AMERICAN OPINION.

IN FACT, JUDGE KERNEDY'S WORK IS OF SUCH A CALIBER THAT THE
AMERICAN BAR ASSOCIATION UNANIMOUSLY VOTED HIM ITS HIGHEST
APPROVAL RATING.

MR. CHAIRMAN, THERE HAS BEEN AN EMPTY SEAT ON THE SUPREME
COURT SINCE SUMMER. ALREADY THIS TERM, THE COURT HAS HAD TC
AFFIRM A NUMBER OF SIGNIF1CANT CASES BECAUSE OF SPLIT DECISIONS.
THIS 1S NO WAY FOR THE HIGHEST COURT IR THE LAND TO FUNCTION. IT
1S & DISSERVICE TO THE AMERICAN PECPLE, AND TO GUR SYSTEM OF
JUSTICE.

IN JUDGE KENNEDY WE HAVE A JURIST WITH IMPECCAELE
PROFESS1ONAL AND PERSONAL TREDENTIALS -- A CONSERVATIVE IN THE
FINE TRADITION OF JUDGE LEWIS POWELL, THE JUDGE HE 15 REPLACING.
1 WOULD NEVER ADVOCATE EITHER THIS COMMITTEE OR THE SENATE AS A
WHOLE RUSHING THROUGH THE CONFIRMATION PROCESS. BUT WE DO NEED
TO ACT EXPEDITIOUSLY. AND WITH AS QUALIFIED A CANDIDATE AS JUDGE
KENREDY IT SHOULD WOT BE DIFFICULT TO DO.

50, MR. CHAIRMAN 1 HOPE THAT THIS COMMITTEE, AND THE ENTIRE
SENATE, WILL CONFIRM THE KENNEDY ROMIRATION, S0 THAT HE CAN TAKE
H1S PLACE ON THE BENCH SHORTLY AFTER THE NEW YEAR AND 60 THE
SUPREME COURT CAN MOVE FORWARD TO CARRY OUT ITS IMPORTANT
RESPONSIBILITIES.
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The CHAIRMAN. Judge, would you stand to be sworn?

Do you swear that the testimony you are about to give will be
the whole truth and nothing but the truth, so help you God?

Judge KENNEDY. [ do s0 swear.

The CHAIRMAN. Thank you, Judge. Welcome back.

Do you have an opening statement you would like to make?

TESTIMONY OF HON. ANTHONY M. KENNEDY TO BE AN
ASSOCIATE JUSTICE OF THE SUPREME COURT

Judge KeEnnEDY. Thank you, Senator; if I may make just a few
remarks.

The CHAIRMAN. Take as much time as you like.

Judge KENNEDY. I most appreciate the gracious welcome from
the members of the committee this morning, from Senator Wilson
and from the two distinguished Congressmen from their districts in
Sacramento, all three of whom I have known for a number of
years.

This is an appropriate time for me to thank the President for en-
trusting me with the honor of appearing before you as his nominee
for Associate Justice of the United States. My family shares in ex-
tending our deep and great appreciation for this or his confidence
in me.

I wish also to thank the members of your committee, Mr. Chair-
man, for the most interesting and impressive set of meetings that 1
have had with you and Members of the Senate as a whole over the
last 4 weeks. These are denominated “courtesy calls” in the
common parlance, as I understand it. It seems to me that that is
perhaps a somewhat casual term for what is a very important and
significant part of the advice and consent process.

In a number of these advise and consent discussions, Mr. Chair-
man, you or your colleagues indicated that you wanted to explain
to me your own views, your own convictions, your own ideas, your
own concerns about the Constitution of the United States. You
have indicated that no reply or response was expected from me,
And in every case, Mr. Chairman, I was profoundly impressed by
the deep commitment to constitutional rule and the deep commit-
ment to judicial independence that each Member of the United
States Senate has.

I wish your workload were such that you could give the experi-
ence that I have had to every nominee for appointment to the
courts in the article III system.

Now, Mr. Chairman, I understand that it is appropriate, and at
your invitation, to introduce my family who are here with me.

The CHAIRMAN. Please do.

Judge KENNEDY. My oldest son, Justin, is a recent graduate of
Stanford and is now an assistant project manager for a major cor-
porate relocation in Sacramento. We are delighted to have him
home with us in Sacramento,

His brother, Gregory, our other son, is a senior at Stanford, and 1
am authorized to assure the committee that he has taken the
LSAT test and is on his way to law school.

Our youngest child is Kristin, who is now a sophomore at Stan-
ford majoring in liberal arts, particularly English-and history.

q0-878 0 - 89 - 4




84

Finally, my wife Mary, who has the love and admiration of our
family and also of her 30 students in the Golden Empire School in
Sacramento. They most appreciate your invitation to be with us
here today, Mr. Chairman.

Thank you very much.

The CHaiRMAN. We welcome you all here. I surely do not envy
your tuition bill. [Laughter.]

Judge KENNEDY. I am glad that is part of the record, Mr. Chair-
man.

The CHAIRMAN. It is a sacrifice you are making, and I mean that
sincerely.

Please move forward, Judge, if you would like.

Judge KENNEDY. That concludes my opening remarks, Mr. Chair-
man. I am ready to receive questions from you and your committee
members.

The CaairMaN. Judge, let me explain to you, and to my col-
leagues, how the ranking member and I would like to proceed
today. That is, as has been the custom in the recent past, we will
allow each Senator to question you up to a half an hour, hopefully
to have some continuity to the questions, and allow both you full
time to answer the questions and they to flesh out the line of ques-
tioning they wish to pursue.

It is my hope, although not my expectation, that we will com-
plete one round of questioning today. We will stop, though, at 6
o’clock, or as close to 6 o’clock as we can get. And at approximately
3:15, we will take a break for 15 minutes or so to give you an op-
portunity to stretch your legs and maybe get a cup of coffee or
whatever you would like.

Judge, 1 will begin my first round here by telling you at the
outset that I would like to pursue or touch on three areas in my
first round. One is the question of unenumerated rights, and if
there are such, if they exist under our Constitution. Secondly, as a
matter, quite frankly, more of housekeeping and for the record,
with you under oath, I would like to question you about your meet-
ings with Justice Department, White House and other officials, and
whether or not any commitments were elicited or made. 1 quite
frankly must tell you at the outset I have had long discussions and
full cooperation from the White House in this matter, and I am
satisfied; but I think we should have it under oath what transpired
and what did not.

Thirdly, if time permits—which it probably will not—I would
like to discuss with you a little bit about your views on the role of
precedent as a Supreme Court Justice. Ofttimes, it is mentioned
here that we unanimously voted for you when you came up as a
circuit court appointee, and that is an honor. You are to be con-
gratulated. But as you well know, we unanimously vote for almost
everybody who comes up. Ninety-eight percent of all those that
come before the Congress are unanimously approved of. That is in
no way to denigrate the support shown to you by us in your previ-
ous appearance here, but it is to indicate that, as you know better
than most of us, the role of a lower court judge and the role of a
Supreme Court judge are different. They are both to seek oul and
find justice under the Constitution, but lower court judges are
bound by precedent. They do not have the authority, the constitu-
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tional authority to alter Supreme Court decisions. But as a Su-
preme Court Justice, you obviously will have that authority, and 1
would like at some point to discuss to what extent you think that
authority resides in a member of the court.

Judge Kennedy, let me begin, though, with the unenumerated
rights question, which occupied a great deal of our time in the
prior hearing—not your prior hearing, but the prior hearing with
Judge Bork.

Judge Kennedy, in your 1986 speech on unenumerated rights
which, if I am not mistaken—I have a copy of it here—was entitled
“Unenumerated Rights and the Dictates of Judicial Restraint,” in
that speech you place great emphasis on the specific text of the
Constitution as a guidepost for the court. You said, for example—
and I quote from the concluding page of that speech—

I recognize, too, that saying the constitutional text must be our principal refer-
ence ig in a sense simply to restate the question what that text means. But uncer-

tainty over precise standards of interpretation does not justify failing to attempt to
construct them, and still less does it justify flagrant departures.

What we find out today, or at least I do, is how you go about at-
tempting v €o...w. ", such standards of interpretation. As I read
your speech vou wer-  »cerned that unenumerated rights articu-
lated by the Puprcemdi Luourt, such as the right of privacy, but not
exclusively ! mited to that, in your words “have a readily discerni-
ble basis i the Constitution.” But you also recognize, Judge Ken-
nedy, that the text of the Constitution is not always, to use your
phrase, I believe, “a definitive guide.”

On two separate occasions, in August of 1987 and February of
1984, you have described the Due Process Clause, which, of course,
contains the word “liberty,” the 14th amendment. You described
that as a spacious phrase. That seems to—well, let me not suggest
what it suggests.

The point [ want to raise with you is there seems to be an under-
lying tension here; that you talk about liberty as being a spacious
phrase, and you insist at the same time that the constitutional text
must be our principal reference.

Although 1 have my own view of what you mean by that—and
they are not incompatible, those two phrases, as I see it—I would
like you to give us your view of the liberty clause. Do you believe
that the textual reference to liberty in the 5th and 14th amend-
ments and in the Preamble of the Constitution provides a basis for
certain fundamental unenumerated rights?

Judge KENNEDY. Senator, of course, the great tension, the great
debate, the great duality in constitutional law—and this has been
true since the court first undertook to interpret the Constitution
200 years ago—has been between what the text says and what the
dictates of the particular case require from the standpoint of jus-
tice and from the standpoint of our constitutional tradition. The
point of my remarks—and we can talk about the Canadian speech
in detail, if you choose—was that it is really the great role of the
judge to try to discover those standards that implement the inten-
tion of the framers.

The framers were very careful about the words they used. They
were excellent draftsmen. They had drawn 11 constitutions for the
separate states. This, they recognized, was a unique undertaking.
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But the words of the Constitution must be the beginning of our in-
quiry.

Now, how far can you continue that inquiry away from the
words of the text? Your question is whether or not there are unen-
umerated rights. To begin with, most of the inquiries that the Su-
preme Court has conducted in cases of this type have centered
around the word “liberty.” Now, the framers used that, what I call
“spacious phrase,” both in the fifth amendment, almost contempo-
raneous with the Constitution, and again in the 14th amendment
they reiterated it.

The framers had an idea which is central to Western thought.

The CHAIRMAN. Western thought?

Judge KEnnNEDY. Thought. It is central to our American tradi-
tion. It is central to the idea of the rule of law. That is there is a
zone of liberty, a zone of protection, a line that is drawn where the
individual can tell the Government: Beyond this line you may not
go.
Now, the great question in constitutional law is: One, where is
that line drawn? And, two, what are the principles that you refer
to in drawing that line?

The CHAIRMAN. But there is a line.

Judge KeNNEDY. There is a line. It is wavering; it is amorphous;
it is uncertain. But this is the judicial function.

The CHAIRMAN. It is not unlike, as I understand what you have
said, one of your predecessors—if you are confirmed—discussing
shared traditions and historic values of our people in making that
judgment, and another of your predecessors suggesting that there
is a right to be let alone, left alone.

Let me ask you, Judge Kennedy, Justice Harlan, one of the great
true conservative Justices, in my view, of this century, had a simi-
lar concern; and as I understand it—correct me if I am wrong—
expressed it not dissimilarly to what you are saying when he said
no formula could serve as a substitute in this area for judgment
and restraint, and that there were not any ‘“mechanical yard-
sticks” or “mechanical answers.”

Do you agree with the essence of what Justice Harlan was
saying?

Judge KEnNEDY. It is hard to disagree with that. That was the
second Mr. Justice Harlan. Remember, though, Senator, that the
object of our inquiry is to use history, the case law, and our under-
standing of the American constitutional tradition in order to deter-
mine the intention of the document broadly expressed.

One of the reasons why, in my view, the decisions of the Su-
preme Court of the United States have such great acceptance by
the American people is because of the perception by the people
that the Court is being faithful to a compact that was made 200
years ago. The framers sat down in a room for three months. They
put aside politics; they put aside religion; they put aside personal
differences. And they acted as statesmen to draw a magnificent
document. The object of our inquiry is to see what that document
means.

The CHAIRMAN. Judge, it will come as no surprise to you that
one of the storm centers of our last debate and discussion was
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whether or not there were unenumerated rights and whether the
document was expansive.

Would you agree with Justice Harlan that, despite difficult ques-
tions in this area, the Court still has a clear responsibility to act to
protect unenumerated rights, although where it draws that line de-
pends on the particular Justice’'s view?

Judge KEnNEDY. Yes, although T am not sure that he spoke in
exactly those terms.

The CuairMaN. No, I am not quoting him.

Judge KEnnNEDY. I am not trying to quibble, but it may well be
the better view, rather than talk in terms of unenumerated rights
to recognize that we are simply talking about whether or not liber-
ty extends to situations not previously addressed by the courts, to
protections not previously announced by the courts.

The CrAmmMAN. Let us be more fundamental than that. There
are certain rights that the courts over the years have concluded
that Americans have either retained for themselves or have been
granted that do not find specific reference in the Constitution—the
right of privacy being one, as you pointed out in your speech, the
right to travel.

So what we are talking about here, what I am attempting to talk
about here and you are responding, is that whether or not in the
case of the 14th amendment the word “liberty” encompasses a
right that maybe heretofore has not been articulated by the court
and does not find residence in some text in the Constitution, and
whether or not the ninth amendment mecans anything.

Could you tell me what the ninth amendment means to you?
And for the record, let me read it. I know you know it well. “The
enumeration in the Constitution of certain rights shall not be con-
strued to deny or disparage others retained by the people.”

Can you tell me what you think the framers meant by that?

Judge KenNEDY. I wish I had a complete answer. The ninth
amendment has been a fascination to judges and to students of the
Constitution for generations.

When Madison—and he was the principal draftsman of the Bill
of Rights—wrote the Bill of Rights, he wanted to be very sure that
his colleagues, the voters, and the world understood that he did not
have the capacity to foresee every verbal formulation that was nec-
essary for the protection of the individual. He was writing and pre-
senting a proposal at a time when State constitutions were still
being drafted, and he knew that some State constitutions, for in-
stance the Virginia Bill of Rights went somewhat further than the
Constitution of the United States.

In my view, one of his principal purposes, simply as a statesman,
was to give assurance that this was not a proclamation of every
right that should be among the rights of a free people.

Now, going beyond that, I think the sense of your question is:
Does the ninth amendment have practical significance——

Senator THURMOND. Please keep your voice up so we can hear
you.

Judge KENNEDY. Does the ninth amendment have practical sig-
nificance in the ongoing determination of constitutional cases?

As you know, the Court has rarely found occasion to refer to it.
It seems to me the Court is treating it as something of a reserve
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clause, to be held in the event that the phrase “liberty” and the
other spacious phrases in the Constitution appear to be inadequate
for the Court’s decision.

The CaHaleMAN. Judge, I do not want to hurt your prospects any,
but I happen to agree with you, and I find comfort in your ac-
knowledgement that it had a purpose.

There are some who argue it has no purpose. Some suggest it
was a water blot in the Constitution. But I read it as you do. It
does not make either of us right, but it indicates that there is some
agreement, and I think the historical text, and the debate sur-
rounding the Constitution sustains the broad interpretation you
have just applied.

And is it fair to say that in the debate about unenumerated
rights, and the right of privacy in particular, that there is a ques-
tion of crossing the line, acknowledging the existence of unenumer-
ated rights, and the existence of the right of privacy? The real
debate for the last 40 years has been on this side of the line, among
those who sit on the bench and the Supreme Court, who acknowl-
edge that there is, in fact, for example, a right to privacy, but
argue vehemently as to how far that right extends.

Some believe that extends only to a right of privacy to married
couples. Others would argue, and will argue, I assume at some
point, that that right of privacy extends to consensual homosexual
activity. But the debate has been on this side of the line, that is, as
to how far the right extends, not if the right exists.

Do you have any doubt that there is a right of privacy? I am not
asking you where you draw the line, but that it does exist and can
be found, protected within the Constitution?

Judge KENNEDY. It seems to me that most Americans, most law-
yers, most judges, believe that liberty includes protection of a value
that we call privacy. Now, as we well know, that is hardly a self-
dﬁﬁning term, and perhaps we will have more discussions about
that.

The CHairMan, Well, T would like to go back to that, if my col-
leagues have not covered it. I only have about 10 minutes under
my own rules, and I would like to settle, if we can at the outset
here, the question of whether or not any commitments were given,
or were asked for.

In your questionnaire, you identified at least seven different sets
of meetings, and a number of phone calls that you had with White
House staff, or Justice Department personnel before you were actu-
ally nominated by the President.

Let me ask you this first. Since completing your questionnaire,
have you recalled any other meetings, or conversations of any type,
that have not already been identified, and that took place before
your actual nomination?

Judge KEnNNEDY. No, I have not recalled any such additional in-
stances.

The CrairMAN. To be absolutely clear, I am asking you here
about direct communications of any type with the White House or
Justice Department, as well as indirect communications such as
through some third party or intermediary. That is, someone
coming to you, asking your view, and that view being transmitted
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through that person back to anyone connected with the Adminis-
tration.

Judge KENNEDY. | understood that question in the sense that you
describe when 1 answered the questionnaire, and I understand it
that way now. The conversations that 1 described were the only
conversations that occurred.

The CralRMaN. Judge, 1 appreciate your cooperating in this
matter, but I hope you understand why it is important.

Let’s look at, if you will, the October 28th meeting that you iden-
tified. According to your questicnnaire, that meeting was attended
by Howard Baker, Kenneth Duberstein, A. B. Culvahouse, Mr.
Meese, and Assistant Attorney General William Bradford Reyn-
olds.

) We?re you asked at that meeting how you weuld rule on any legal
issue?

Judge KENNEDY. 1 was not; 1 was asked no question which came
even close to the zone of what I would consider infringing on judi-
cial independence. I was asked no question which even came close
to the zone of what 1 would consider improper. 1 was asked no
question which came even close to the zone of eliciting a volun-
teered comment from me as to how I would rule on any particular
case, or on any pending issue.

The CuarrMaN. Judge, were you asked about your personal opin-
ion on any controversial issue?

Judge KENNEDY. I was not.

The CHAIRMAN. Did anyone ask you what, as a personal matter,
you thought of any issue or case?

Judge KeEnNEDY. No such questions were asked, and 1 volun-
teered no such comments.

The CHAlIRMAN. And were you asked anything about cases cur-
rently before the Court?

Judge KENNEDY. No, sir.

The CHAIRMAN. I realize there is some redundancy in those ques-
tions, but is important, again, for the record.

Now, Judge, there was—if | can move to the end here—there was
some newspaper comment about a meeting that took place after
you had been nominated.

Let me ask you the question. Did you meet with any sitting
gnitgd States Senators prior to your being nominated by the Presi-

ent?

Judge KENNEDY. No.

The CHaIRMAN. Now let me turn to that period, now, after the
nomination.

Judge KENNEDY. Now let’s be precise, however. I think the nomi-
nation was sent to the Senate some weeks after it was announced.

The CaairMaN. I beg your pardon. From the time the President
had announced his intention——

Judge KENNEDY. At the time I had already met with you and a
number of Senators, but if the demarcation in your question is as
tI_cI) the time the President made the announcement in the White

ouse——

The CHaIRMAN. That is what I mean.

Judge KeENNEDY. The answer is no, I had not met with any
United States Senators prior to that time.
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The CrairManN. Now I would like to speak with you about the
same issues, subsequent to the President standing with you and an-
nouncing to all of the world that you were going to be his nominee.

Have you made any commitments or promises to anyone in order
to obtain their support for your nomination?

Judge KEnNNEDY. I have not done so, and I would consider it
highly improper to do so.

The CHAIRMAN. So just to make the record clear, you made no
promise to any Member of the Senate on anything?

Judge KENNEDY. Other than that I would be frank and candid in
my answers.

The CaatrMAN. Judge, [ am not doubting you for a minute. As I
am sure you are aware, though, one of my colleagues is reported to
have spoken with you about the issue of abortion on November the
12th at a meeting at the White House.

Let me read to you—and I am sure you have seen the text—from
a newspaper article by a columnist named Cal Thomas. And Mr.
Thomas says the following happened. I am quoting from hige article.

Republican Senator Jesse Helms of North Carolina told me that he and Judge
Kennedy met in a private room at the White House on November the 12th.

Then a quote within a quote.

“I think you know where I stand on abortion,” Mr. Helms said to Judge Kennedy.
Judge Kennedy smiled and answered, “Indeed I do, and I admire it. I am a prac-
ticing Catholic.”

The article then goes on to say:

Judge Kennedy did not elaborate, but Mr. Helms interpreted the response to
mean that Judge Kennedy is opposed to abortion and would look favorably on any
case in which the Court’s earlier decisions striking down the abortion laws of all 50
States might be overturned.

A bit later in the column, Mr. Thomas continued:

“I am certain as I can be,” said Mr. Helms, ‘without having heard him say I shall
vote to reverse Roe v. Wade—which of course he wasn’t going to say—on what he
cailled this ‘privacy garbage'—recent Supreme Court decisicns involving not only
abortion but civil rights, protections for homosexuals—Mr. Helms indicated a cer-
tain collegiality with what he believes to be Judge Kennedy’s views.”

Ultimately though, said, Mr. Helms, quote, “Who knows?,” but,
quote, “That’'s where we are with any of the nominees.” End of
quote. End of column.

Could you, for the record, characterize for us how accurate or in-
accurate you think that column is.

Judge KENNEDY. | have not seen that column, but I have ab-
sorbed it from what you have said, Senator.

To begin with, I think it is important to say that if I had an un-
disclosed intention, or a fixed view on a particular case, an abso-
lutely concluded position on a particular case or a particular issue,
perhaps I might be obligated to disclose that to you.

I do not have any such views with reference to privacy, or abor-
tion, or the other subjects there mentioned, and therefore, I was
not attempting, and would not attempt to try to signal, by infer-
ence, or by indirection, my views on those subjects.

The conversation that you referred to was wide-ranging, and of a
personal nature. The Senator asked me about my family and my
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character, and I told him, as I have told others of you, that I
admire anyone with strong moral beliefs.

Now it would be highly improper for a judge to allow his, or her,
own personal or religious views to enter into a decision respecting
a constitutional matter. There are many books that I will not read,
that I do not let, or these days do not recommend, my children
read. That does not prohibit me from enforcing the first amend-
ment because those books are protected by the first amendment.

A man’s, or a woman’s, relation to his, or her, God, and the fact
that he, or she, may think they are held accountable to a higher
power, may be tmportant evidence of a person’s character and tem-
perament. It is irrelevant to his, or her, judicial authority. When
we decide cases we put such matters aside, and as—I think it
was—Daniel Webster said, “Submit to the judgment of the nation
as a whole.”

The CuairMaN. So Judge, when you said—if it is correct—to Sen-
ator Helms: “Indeed I do, and I admire it, I am a practicing Catho-
lic,” you were not taking, at that point a position on the constitu-
tional question that has been and continues to be before the Court?

Judge KEnNNEDY. To begin with, that was not the statement.

The CHaiRMaN. Will you tell us what——

Judge KENNEDY. We had a wide-ranging discussion and these two
matters were not linked.

The CHAIRMAN. Those two matters were not linked. So the arti-
ele is incorrect?

Judge KENNEDY. In my view, yes.

The CHAIRMAN. That is fine. I thank you. My time is up. I yield
to my colleague from South Carolina.

Senator THUrMoND. Thank you, Mr. Chairman.

Judge Kennedy, a fundamental principle of American judicial
review is respect for precedent, for the doctrine of stare decisis.
This doctrine promoted certainty in the administration of the law,
yet at least over 180 times in its history, the Supreme Court has
overruled one or more of its precedents, and more than half of
these overruling opinions have been issued in the last 37 years.

Judge Kennedy, would you tell the commitiee what factors you
believe attribute to this increase in overruling previous opinions.

Judge KENNEDY. That is a far-ranging question, Senator, which
would be an excellent law review article, but let me suggest a few
factors.

First, there is a statistical way to fend off your question, by
pointing out that the Supreine Court hears many more cases now
than it formerly did. You will recall, in the early days of the Re-
public, when some cases were argued for days.

The CaareManN. He may be the only one able to recall the early
days of the Republic, here, on the committee. [Laughter.]

udge KenNNEDY. I was using “you” in the institutional sense,
Senator. And that has changed.
4 Slc.:condly, the Court has taken many more public-law cases on its
ocket.

And thirdly, there are simply many, many more precedents for
the Court to deal with, and so the adjustment, the policing, the
shaping of the contours of our law simply require more over ruling,
as a statistical matter.
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hat does seem, though, to be not quite a complete answer to
your question, because your question invites at least exploration of
the idea whether or not the Supreme Court has changed its own
role, or its own view of, its role in the system, or has changed the
substantive law, and it has.

In the last 37 years, the Supreme Court has followed the doctrine
of incorporation by reference, so that under the Due Process Clause
of the 14th amendment, most of the specific provisions of the first
eight amendments have been made applicable to the States, includ-
ing search and seizure, self-incrimination, double jeopardy, and
confrontation. Many of these cases, many of these decisions, in-
volved overruling. So there was a substantive change of doctrine
that did cause an increase in the number of overruled cases, Sena-
tor.

Senator THURMOND. Incidentally, Judge, if I propound any ques-
tion that you feel would infringe upon the theory that you should
not answer questions in case it might come before the Supreme
Court, just speak out, because I do not want you to feel obligated to
answer if I do.

Judge KEnNNEDY. Thank you very much, Senator.

Senator THURMOND. Judge Kennedy, we have recently celebrated
the 200th anniversary of the Constitution of the United States.

Many Americans expressed their views about the reason for the
amazing endurance of this great document. Would you please share
with the committee your opinion as to the success of our Constitu-
tion, and its accomplishment of being the oldest existing Constitu-
tion in the world today.

Judge KEnNEDY. Well, the reasons for its survival, and its suc-
cess, Senator, are many fold. The first is the skill with which it was
written. Few times in history have men sat down to control their
own destiny before a government took power; in the age of Pericles,
and in the Roman empire, just before Augustus, and again, in 1789,
The framers wrote with great skill, and that is one reason for the
survival of the Constitution, for the survival of the Constitution de-
spite a horrible civil war, a war arguably, and I think probably,
necessary to cure a defect in the Constitution.

Then there is the respect that the American people have for the
rule of law. We have a remarkable degree of compliance with the
law in this country, because of the respect that the people have for
the Constitution and for the men who wrote it.

My third suggestion for why there has been a great success in
the American constitutional experience is the respect that each
branch of the government shows to the other. This is a vital part of
our corstitutional tradition. It has remained true since the found-
ing of the Republic.

Senator THURMOND. I had a question on the ninth amendment,
but vou have already been asked about that.

Judge Kennedy, under the Constitution, powers not delegated to
the 1federal government are reserved to the States, and to the
people.

Would you describe, in a general way, your view of the proper
relationship between the federal and State Jaw.
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Judge KennEpY. The framers thought of the States as really a
check-and-balance mechanism, operating, obviously, not on the na-
tional level.

The idea of preserving the independence, the sovereignty, and
the existence of the separate States was of course critical to the
Constitution, and it remains critical.

Now there are very few automatic mechanisms in the Constitu-
tion to protect the States. If you read through the Constitution you
will see very little about the rights and prerogatives of the States.

At one time, as you all well know, United States Senators were
chosen by State legislatures, which gave the States an insiitutional
control over the national government. That has long since disap-
peared, and I am sure no one argues for its return.

But that was one of the few automatic mechanisms for the States
to protect themselves. The Congress of the United States is
charged, in my view, with the principal duty of preserving the in-
dependence of the States, and it can do so in many ways; in the
way that it designs its conditional grant-in-aid bills, in the ways
that it passes its statutes,

The courts, too, have a role, and the courts have devised some
very important doctrines to protect federalism. The idea of absten-
tion in Younger v. Harris, the Erie rule, the independent State
ground rule, have all been designed by the courts out of respect for
the States.

But in my view, this is the job of every branch of the govern-
ment.

Senator THURMOND. Are you of the opinion that our forefathers
had in mind, as [ understand it, that the federal government, the
central government, the national government, was simply to be a
government of limited powers?

Judge KenNeDY. It is very clear that that was the design of the
Constitution.

Senator THURMOND. I am glad to hear you say that, and I wish
more people in this country would recognize that. I see you are a
good student of the Constitution.

Judge KENNEDY. Well, I am glad you give me a good mark, Sena-
tor.

Senator THURMOND. Judge Kennedy, the Supreme Court's deci-
sion in Marbury v. Madison is viewed as a basis of the Supreme
Court’s authority to interpret the Constitution, and issue decisions
which are binding on both the executive and legislative branches.

Would you please give the committee your views on this author-
ity.

Judge KenNNEDY. Marbury v. Madison is one of the essential
structural elements of the Constitution of the United States. As we
all know, the doctrine of judicial review is not explicit in the Con-
stitution. I have very little trouble finding that it was intended.
Federalist Number 78 makes that rather clear, and I think that
this vital role is one of the critical structural elements of the Con-
stitution, and that it is essential to the maintenance of constitu-
tional rule.

Senator THUrRMOND. Judge Kennedy, would you please tell us
your general view of the role of antitrust today, including those
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antitrust issues which you believe most seriously affect competition
and the consumer.

Judge KENNEDY. I am not a student of the antitrust law. I try to
become one whenever I have an antitrust opinion.

This is an area which is one of statutory law, and it is an inter-
esting one because the Congress of the United States has essential-
ly delegated to the courts the duties of devising those doctrines
which are designed to insure competition.

I have no quarrel with the Congress doing that, because if the
courts do not perform adequately, if they do not follow the intent
of Congress, there is always a corrective. And I think it is some-
what reassuring that the judiciary has performed well under the
antitrust laws.

The particular elements that are necessary to preserve competi-
tion are of course vigorous enforcement of the law against illegal
practices, particularly price fixing, and other prohibited practices.

Senator THurMOND. Judge, do you believe the Court has given
sufficient consideration to a relevant economic analysis in evaluat-
ing the effects of restraints of trade, and are you satisfied with the
guidance that the Court has provided on the proper role of econom-
ic analysis in antitrust laws?

Judge KENNEDY. An important function of the courts, Senator, is
to serve as interpreters of expert opinions, and the courts of the
United States have received economic testimony, have studied eco-
nomic doctrine, and have formed these into a series of rules to pro-
tect competition.

Now economists, like so many others of us, have great disagree-
ments, and we have found—for instance—that economic testimony
tells us that some vertical restrictions are actually pro competitive,
.2ad the courts have accepted this economic testimony.

And I think the courts, all in all, have done a good job of articu-
lating their reasoning in antitrust cases, and identifying when they
are relying on economic reasoning. Sometimes that reasoning is
wrong, but at least it is identified.

Senator TuurMoND. Judge Kennedy, recent Supreme Court deci-
sions, such as lllinois Brick, Monfort, and Associated General Con-
tractors, have, for different reasons, restricted standing to bring
private antitrust suits.

Generally, what is your view of these decisions, and how do you
assess their impact on access to the courts by private parties?

Judge Kennepny. Well, the Court has struggled to draw the ap-
propriate line for determining who may recover and who may not
recover in an antitrust case. As we know, if there is an antitrust
violation it has ripple consequences all the way through the
system.

Antitrust cases are ones in which triple damages are recoverable,
and therefore, the courts have undertaken to draw a line to allow
only those who are primarily injured to recover.

Not only is this, it seems to me, necessary simply as a matter of
enforcing the antitrust laws, but it reflects, too, the underlying
value of federalism, because to the extent to which federal anti-
trust laws apply, State laws are displaced.

Where that line should be, how successful the Illinois Brick doc-
trine has been in terms of promoting competition, and permitting,
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at the same time, antitrust plaintiffs to sue when necessary, is a
point on which I have not made up my mind.

Senator THURMOND. Judge Kennedy, there has been much pub-
licity and debate recently about corporate takeovers. What is your
general view about the antitrust implications of these takeovers,
and how do you view Staie efforts to limit takeovers?

Judge KENNEDY. The Supreme Court has recently issued a deci-
sion in which it approves of State statutes which attempts to regu-
late takeovers.

This is a tremendously complex area. It is highly important be-
cause business corporations throughout the United States have a
fixed-capital investment, and a fixed investment in human re-
sources. They have managers, they have skilled workers, and it is
important that they be given protection.

Now it seems to me that the States might make a very important
contribution in this complex area,

Senator THURMOND. Judge Kennedy, some of your opinions in-
volve application of the per se rule of liability. Generally, when do
you believe it is appropriate to apply the per se rule in antitrust
cases, and when would you apply the rule of reason?

Judge KENNEDY. As to the specific instances, I cannot be particu-
larly helpful to you, Senator. Let me see if I can express what 1
think are the considerations that the Court should address.

There is a continuum here, or a balance. On the one hand, there
is a rule of reason, and this involves something of a global judg-
ment in a global lawsuit. A rule of reason antitrust suit is very ex-
pensive to try. And once it is tried, it is somewhat difficult to re-
ceive much guidance from the decision for the next case.

Per se rules, on the other hand, are precise. They are automatic,
in many cases, as their name indicates. The problem with per se
rules is that they may not always reflect the true competitive
forces.

The Supreme Court has to make some kind of adjustment be-
tween these two polar concepts, and it has taken cases on its
docket in order to do this.

Senator THURMOND. Judge Kennedy, recently, there has been
some discussion in regards to raising the amount in controversy re-
quirement in diversity cases. If the amount is raised, it should
reduce the current civil caseload in the federal courts.

Would you please give the committee your opinion on this
matter.

Judge KENNEDY. On diversity jurisdiction, generally--1 may be
drummed oul of the judges’ guild—but I am not in favor of a total
abolition of diversity jurisdiction. I have tried cases in the federal
courts, and I realize their importance.

On the other hand, we simply must recognize that the federal
courts’ time is extremely precious. The Congress of the United
States has vitally important goals that it wants enforced by the
federal courts.

Rather than lecking at jurisdictional limits, which can be avoid-
ed, and which are the subject of further controversy as to whether
or not they have been adequately pleaded, it seems to me that per-
haps Congress should look at certain types of cases which could be
excluded from the diversity jurisdiction, say, auto-accident cases.
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It seems to me that that is a better approach, generally.

Senator THurMoOND. That question really involved a decision by
Congress, but I just thought maybe your opinion would be helpful.

Judge KennNEDY. Well, it is somewhat tempting, with diversity ju-
risdiction, to think that we could take a byzantine area of the law,
and simply make it irrelevant by abolishing the jurisdiction. Many
lawyers, many judges, would think Congress had done them a great
favor if they made that whole branch of our learning simply irrele-
vant.

On the other hand, I think the commitment to diversity jurisdic-
tion, both in the Constitution and in many segments of the bar, is
sufficiently strong so that the better approach is to find a class of
cases that we can eliminate from the jurisdiction, rather than abol-
ishing it altogether.

Senator THURMOND. Judge Kennedy, 20 years have passed since
the Miranda v. Arizona decision which defined the parameters of
police conduct for interrogating suspects in custody.

Since this decision, the Supreme Court has limited the scope of
Miranda violations in some cases.

Do you feel that the efforts and comments of top law-enforce-
ment officers throughout the country have had any effect on the
Court’s views, and what is your general view concerning the warn-
ings this decision requires?

Judge KENNEDY. | cannot point to page and verse to show that
the comments of law-enforcement officials have had a specific in-
fluence, but it seems to me that they should. The Court must recog-
nize that these rules are preventative rules imposed by the Court
in order to enforce constitutional guarantees; and that they have a
pragmatic purpose; and if the rules are not working they should be
changed.

And for this reason, the Court should pay close attention to the
consequences of what it has wrought. Certainly comments of law-
enforcement officials, taken in the proper judicial context, it seems
to me, are relevant to that judgment.

Senator THURMoOND. What did you say? Are relevant?

Judge KENNEDY. Are relevant.

Senator THUrRMOND. Thank you. Judge Kennedy, there are hun-
dreds of inmates under death sentences across the country. Many
have been on death row for several years as a result of the endless
appeals process.

Would you please tell the committee your opinion of placing
some limitation on the extensive number of post-trial appeals that
allow inmates under death sentences to avoid execution for years
after the commission of their crimes.

Judge KENNEDY. As to the specifics of a proposal, of course I
could not and would not pass on it. It is true that when we have an
execution which is imminent, say, 30 days, the courts, particularly
at the appellate level, begin undergoing feverish activity, activity
which is quite inconsistent with their usual orderly, mature, delib-
erate way of proceeding.

We are up past midnight with our clerks, grabbing books off the
wall, and phoning for more information, where a man’s life—it is
usually a man—is hanging in the balance. And this does foster not
a good perception of the judiciary. It is a feverish kind of activity
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that is not really in keeping with what should be a very deliberate
and ordered process.

Justice O’Connor who is the Circuit Justice for the Ninth Circuit
is concerned about this. She has asked the Ninth Circuit to draft
some procedures in order to make this a more orderly process. Any
guidance that the Congress of the United States could give would, I
think, be an important contribution to the administration of jus-
tice.

I really do not know how you are going to avoid it, but it is some-
thing that we should give attention to.

Senator THURMOND. Judge Kennedy, in the last several decades,
we have seen a steady increase in the number of regulatory agen-
cies which decide a variety of administrative cases.

I realize that the scope of judicial review of these administrative
cases varies from statute to statute. However, as a general rule, do
you believe that there is adequate opportunity today for the appeal
of administrative decisions to the federal courts, and do you believe
that the standard of review for such appeals is appropriate?

Judge KENNEDY. Generally, the answer to that question is yes.
As 1 have indicated before, I think the courts play a very vital
function by taking the expert, highly detailed, highly complex find-
ings of an agency, and recasting them in terms that the courts
themselves, the litigants, and the public at large, can understand.
While with reference to particular agencies there may be areas for
improvement by statute, I think generally the system of adminis-
trative review is working well.

Senator THURMOND. Judge Kennedy, in the past several decades,
the caseload of the Supreme Court has grown rapidly, as our laws
have become far more numerous and complex.

In an effort to reduce the pressures on the Supreme Court, an
intercircuit panel was proposed to assist the Court in deciding
cases which involve a conflict among the judicial circuits.

In the 99th Congress, the Judiciary Committee approved such a
panel on a trial basis. Similar legislation has been introduced in
the 100th Congress. As you may know, former Chief Justice
Warren Burger has been a strong advocate of this panel, along
with many other current members of the Court.

Would you please give the committee your general thoughts on
the current caseload of the Court, and the need for an inter-circuit
panel.

Judge KenNNEDY. Well, I hope, Senator, that some months from
now I will have a chance to take a look at that firsthand. But it
seemns to me from the standpoint of a circuit judge that there are
some problems with that proposal.

Circuit judges, I think, work under an important constraint
when i:he¥l know that they are writing for review by the Supreme
Court of the United States, and not by some of their colleagues.

Furthermore, if you had a national court of appeals, it would not
simply resolve particular issues; it would have its own case law,
which would have its own conflicts.

And I am concerned about that.

Further, as I understand the statistics, this would save the Su-
preme Court about 35 cases a year, maybe 50. In all of those cases,
the circuit courts have already expressed their views, and so the
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Supreme Court has a very good perspective of what choices there
are to make.

If those 50 cases were taken away, the nature of the docket of
the Supreme Court might change, The Supreme Court might hear
all public law cases in which the juridical philosophies that obtain
on the court would divide them in more cases.

It seems to me somewhat healthy for the Supreme Court to find
something that it can agree on.

Senator THURMOND. Judge Kennedy——

Judge KenNEDY. And incidentally, this was a suggestion made by
Arthur Hellman in a very perceptive law review article that I read
a few years ago.

Senator THUrRMOND. Judge Kennedy, at present, federal judges
serve during good behavior, which in effect is life tenure.

Federal judges decide when they retire, and when they are able
to continue to serve. Congress, in the Judicial Councils Reform and
Conduct and Disability Act of 1980 provided some limited ability
for the judicial council of the circuits to act with respect to judges
who are no longer able to serve adequately because of age, disabil-
ity, or the like.

The Supreme Court is not covered by this act. Judge Kennedy, do
you feel the Supreme Court should be covered by the Judicial Con-
duct and Disability Act?

And would you give the committee your opinion on the need to
establish by constitutional amendment a mandatory retirement age
for judges and justices?

Judge KenNeDY. Well, Senator, in the past few weeks, most of
my thoughts have been on how to get on the Supreme Court, not
how to get off it.

But my views are that I would view with some disfavor either of
those proposals. The Supreme Court is sufficiently small, sufficient-
ly collegial, sufficiently visible, that I think if a member of the
court is incapable of carrying his or her workload, there are
enough pressures already to resign.

History has been very kind to us in this regard.

Senator THURMOND. So far as | am concerned, it is not age but it
is health that counts.

Judge KEnNEDY. I am with you, Senator.

Senator THUrRMOND. Judge Kennedy, and this is the last ques-
tion, there have been complaints by federal judges regarding the
poor quality of advocacy before the nation’s courts, including advo-
cacy before the Supreme Court.

Do you feel that legal representation is not adequate? And if so,
what in your opinion should be done to improve the quality of this
representation?

Judge KENNEDY. The repeat players in the legal system—insur-
ance companies, in some cases public interest lawyers—are very,
very good.

The person that has one brush with the legal system is at risk. I
wish I could tell the committee that most of the arguments I hear
on the court of appeals, and we come from a great and respected
circuit, are fine and brilliant and professional arguments. They are
not.
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You gentlemen are the experts on what to do. I think we have to
attack it at every level, in the law schools, with Inns of Court, with
judges participating with the bar, and with an insistence that the

ighest standards of advocacy pertain in the federal courts.

It is a problem that persists. And it is a problem that should be
addressecf

We had in the ninth circuit a committee study for 4 years on
whether or not we should impose standards on the attorneys that
practice in the federal courts of the ninth circuit. We finally came
up with a proposal that they had to certify that they had read the
rules. And it was turned down. So judges, as well as attorneys,
must be more attentive to this problem.

Senator THUrRMOND. Judge, I want to thank you for your re-
sponses to the questions I have propounded, and I think they indi-
cate that you are well qualified to be an Associate Justice of the
Supreme Court.

Judge KENNEDY. Thank you, sir.

The CHairMaN. Judge, before 1 yield to Senator Kennedy, I want
to set the record straight.

It has been called to my attention that I may have left the impli-
cation that on November the 12th you met with only one Senator,
when in fact you met with about 10 Senators.

I was referring to a single conversation.

Judge KENNEDY. I was handed a note to that effect. And [ did not
understand your question that way. But it is true that I met with a
number of your colleagues.

The CHaiRMAN. I didn't think it was that confusing, either. I am
glad you didn’t, But obviously, our staffs did. So now we have
cleared up what wasn’t confusing before.

And one last comment that I will make. I was at the White
House with the President on one occasion with the Senator from
South Carolina. And the President was urging me to move swiftly
on a matter.

And he said to me, he said, Joe, when you get to be my age, you
want things to hurry up. Senator Thurmond looked at him and
said, Mr. President, when you get to be my age, you know it does
not matter that much. [Laughter.]

I will yield to the Senator from——

Senator THURMOND. Mr. Chairman, 1 just want to say, experience
brings wisdom. And as time goes by, I'm sure you will realize this
is the case. [Laughter.]

The CuaIlRMAN. I realize it now. That is why I follow you, boss. I
yield to the Senator from Massachusetts.

Senator KeNNEDY. Thank you very much.

Mr. Chairman, when I had the good opportunity, like other mem-
bers of the committee, to meet with the nominee, I showed him in
my office the seal of the name Kennedy in Gaelic.

And the name Kennedy in Gaelic means helmet. And [ wondered
whether the nominee was going to bring a helmet to these particu-
lar hearings. But I am not sure we are playing tackle. Maybe per-
haps touch football.

But nonetheless, 1 do not know whether he is prepared to say
whether he is really enjoying these hearings, like some mentioned
earlier or not.
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Judge KENNEDY. I will put on a helmet when you do, Senator.
[Laughter.]

Senator KENNEDY. As I mentioned during the course of our ex-
change, we talked about the issues of civil rights and the progress
that had been made in this country in the period of the last 25
years.

And I think it has been extraordinary progress. You have re-
ferred to it in a peripheral way in response to some of the earlier
questions, but it has been progress which I think some of the
American people have been proud of.

It has been progress which Republican and Democratic presi-
dents have contributed to, and for which there's been strong bipar-
tisan support in the House of Representatives and the Senate of
the United States.

The role of the courts, both in interpreting and in enforcing this
progress, has been important and virtually indispensable. That is
certainly something that you have recognized in ensuring that we
are going to get a fair interpretation of the laws, and that the laws
are going to be vigorously enforced.

You made a number of speeches, but one of the ones that I find
extremely eloquent was one you made in 1978, when you were talk-
ing about the independence of the federal judiciary.

And you said, and I quote:

It was not the political branches of the government that decided Brown v. Board
of Education. It was not the political branches of the government that wrought the

resolution of Baker v. Carr, the apportionment decision, or that decided the right of
counsel case in Gideon v. Wainwright, It was the courts.

And I submit that if the courts were not independent, those deci-
sions might not have been made, or if made, might not properly
have been enforced.

Some of the opinions you have written, Judge, do not seem to re-
flect that same sensitivity, and I would like to review some of those
cases with you at this time.

The first area is fair housing. I think as you probably know the
discrimination in housing is one of the most flagrant forms of dis-
crimination, because it perpetuates the isolation and the ignorance
that are at the roots of prejudice.

In 1985, the Department of Housing and Urban Development re-
ported there are 2 million incidents of race discrimination in hous-
ing each year. In fact, a black family looking for rental housing
stands over a 70 percent chance of being a victim of discrimination.

Your opinion in the Circle Realty case in 1976 raises a question
about how you interpret the anti-discrimination laws in housing.

And in that case, the citizens had claimed that their communi-
ties were segregated as a result of racial steering by real estate
brokers, that is, blacks were steered to black neighborhoods and
whites were steered to white neighborhoods.

You ruled that those citizens did not even have standing to raise
their claim of discrimination under a key provision of the Act be-
cause they were only testers, and they were testing the brokers to
see if they were actually steering clients in this discriminatory
way.

Yyou threw them out of court because they weren't actually
trying to rent or to buy a house. In 1978, the Supreme Court ruled
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T to 2, in an opinion by Justice Powell, that your interpretation of
the law was wrong, and that the testers did have a right to go to
federal court to remedy this blatant form of racial discrimination
in housing.

My question is this; How do you respond to the concern that your
opinion reflects a narrow approach to the civil rights laws as the
Supreme Court has interpreted those laws?

Judge KENNEDY. Well, Senator, at the outset, it is entirely
proper, of course, for you to seek assurance that a nominee to the
Supreme Court of the United States is sensitive to civil rights.

We simply do not have any real freedom if we have discrimina-
tion based on race, sex, religion or national origin, and I share that
commitment.

Now, in the particular case, what occurred was, plaintiffs who
themselves were not homebuyers went to real estate agents and
were turned down allegedly because of their color, or were not
turned down but were shown a black community if they were black
or to a white community if they were white.

This is, of course, of critical concern because brokers are a small
channel in the stream of housing sales. And if there is discrimina-
tion at that point, that is a goed point to attack it.

Now in a sense, I think it is incorrect, Senator, to say that 1
threw them out of court. There were two provisions in the law.

One provision provided for immediate redress from a court of
law. Another provision, which I believe was Section 810, required
that the plaintiffs must go first to the agency responsible for en-
forcement of anti-discrimination in housing laws.

Because there were some unresolved questions as to standing at
the time of this litigation, we thought that Congress, in its scheme,
had made a distinction based on the degree of injury that the par-
ticular plaintiff had shown.

We found no other way to explain the difference in the two sec-
tions. And we indicated in the opinion that administrative reme-
dies may be superior in some cases to judicial remedies.

The lesson of the Voting Rights Act cases, and the Voting Rights
Act statutes, is that courts can be very inefficient. One of the great
lessons for courts taught by the Voting Rights Act statutes is that
ther::d are remedies other than courts if civil rights are being de-
prived.

We thought this was a creative, important, helpful statement of
what Congress had in mind. The Supreme Court said we were
wrong, and 1 certainly have no quarrel with the decision. I was
puzzled by the statute. And so far as the Supreme Court’s decision
is concerned, I would willingly and fully enforce it.

Senator KENNEDY. I do not think you will get any argument, at
least from Senator Specter and myself, with regards to using ad-
ministrative remedies.

We have legislation that is cosponsored now by some 38 Senators
to try to strengthen these administrative remedies. You point out
that there are two possible remedies in this particular legislation,
one that involved running through an administrative procedure
and then being able to go to the courts; and another in which one
could go directly to the courts.
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My question is: how do you respond to the concern as to whether
you were using a rather narrow, cramped, interpretation of that
legislation, in an area where there is a good deal of discrimination
in our society? And what kind of assurance can yvou give to people
that are concerned about this, that you have a real sensitivity to
the type of problem that at least the existing legislation was fo-
cused on?

Judge KennEDY. Yes. You are entitled to that assurance. And I
have the greatest respect for the lead that the Congress has taken
in this area.

We had thought that this was really the appropriate way to ex-
plain why the two sections were different. In that respect, we
thought we were being faithful to the drafting of the statute and
the structure of the statute.

It is true, of course, that these laws must be generously enforced,
or people are going to get hurt,.

Senator KENNEDY. The reason I raise this, Judge, is because both
the Supreme Court had reached a different decision than you had,
and the four other cases that finally were decided by other courts
had also reached a different decision than you had.

And to get your assurances about this issue, I think, is impor-
tant.

Let me go to another area, and that dealt with the Mountain
View-Los Altos Union High Schoor case. As the Judge knows, we
indicated to you prior to today that we were going to explore vari-
ous decisions with you, and named the particular cases.

In recent years, Congress and the States have taken steps to pro-
tect the civil rights of handicapped persons. And we have much
more to do to ensure that the disabled are not isolated, and can
participate to the full extent possible in our society.

In our efforts to reach that goal, Congress enacted the Education
for All Handicapped Children Act in 1975. The Act gives handi-
capped children the right to education, either in public schools if
possible, or in private schools if necessary; and federal funds are
made available to defray the cost.

Now, in the Mountain View-Los Altes Union High School case
in 1983, you read the statute narrowly and held that parents who
transferred their handicapped child to a private school, while an
administrative proceeding was pending, were not entitled to reim-
bursement for tuition expenses.

And once again, the Supreme Court took a different view; and in
a unanimous opinion by Justice Rehnquist, the Court read the stat-
ute broadly, holding that the parents were entitled to reimburse-
ment. Justice Rehnquist recognized that Congress did not intend to
put parents to the choice of losing their rights under the Act or
doing what they think 1s best for the educational needs of their
child.

So my question here again is, what can you tell the members of
the committee to give us confidence that you will not take a
crabbed and narrow view in construing these extremely vitally im-
portant and significant statutes?

Judge KEnnEDY. This was a vitally important case. I reviewed it
only last night, and didn't have the record in front of me. But I
recall the case,
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It was unfortunately an ail too typical case in which a young
man had emotional problems. He found it very difficult to adjust to
gchool.

And his mother was distraught, not only over how her child was
developing, but over the battle she had to have with the adminis-
trative agency to get him special care.

The question was whether or not, if the schoo! disagreed with the
mother initially and said, no, we will not pay for the special care,
whether the school, after the administrative agency had ruled in
favor of the mother, had to pay for the cost of the special instruc-
tion in the interim.

We thought that the normal administrative remedies rule and
exhaustion rule were written into the statute. There was a so-
called stay-put provision in the statute, which we thought required
the parent to leave the child in the hands of the school authorities
if the school authorities did not agree with the parent, and in
many cases, school authorities agree with the parent. In many
cases, there is an agreement, and they immediately send the child.

The fourth, the seventh and the eighth circuits agreed with ais.
The first did not and the Supreme Court unanimously did not.

I have seen the necessity for spending more money in the schools
on education across the board. And we were being asked in this
case to say that a local school district. an entity of the State, was
required to pay this sum.

We thought a question of federalism was involved, in that school
districts are strapped for every penny.

It is true that the Congress of the United States had a policy in
favor of supporting education for these disturbed children, and of
course that should be given full and vigorous enforcement.

I have absolutely no problem with the Supreme Court’s decision.
It said that exhaustion of administrative remedies was not neces-
sary.

The Court also made another very important statement. We had
said that these are damages against the State. And the Supreme
Court of the United States said, well, these are not damages. These
are simply payments that the State had to make all along, and the
State is really not injured. I fully accept and endorse the reasoning
in that case, Senator.

Senator KENNEDY. It was really the reimbursement of the tui-
tion, was it not?

Judge KENNEDY. Well, of the cost of the special school, yes, sir.

Senator KENNEDY. But again, the question is: Congress developed
that legislation to try and deal with the need for the handicapped
and disabled children to get an education; the question is whether
you are going to interpret this Act in what [ would have considered
as both the spirit and the letter of the law—a sense of generosity,
or whether it would be in a more reshaped way.

And that is really what we are trying——

Judge KENNEDY. I do not think those statutes should be inter-
preted grudgingly. There is a certain amount of finger pointing
that goes on here where the courts say the Congress did not write
the statute clearly enough, and more or less saddles Congress with
the duty of cleaning up the language. [ have come to recognize that
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the workload of the Congress is such that we have to interpret the
statutes as they are given to us,

Senator KENNEDY. Well, I think as you know from the process, as
a result of being a political institution we some how lack the kind
of precision that a court might want.

Again, it seems that this particular issue, given the fact where
the Supreme Court came out on this with a unanimous decision, it
was appropriate to raise and have your comments today.

Let me move to another area, Judge Kennedy. And this is with
regards to the memberships in various clubs, You are [amiliar with
this issue.

As you know, in 1984, the American Bar Association amended
the commentary to its Code of Judicial Conduct to provide, and !
quote: "It is inappropriate for a judge to hold membership in any
organization that practices invidious discrimination on the basis of
race, sex, religion or national origin.”

It would seem from your questionnaire that you belonged to
three clubs that discriminated against women, and that one or
more of these clubs may have discriminated against racial minori-
ties as well.

As I understand it, the Olympic Club is a country club in San
Francisco which also has a downtown athletic facility with meeting
rooms, dining, and residential facilities. And it has about 1,000
members.

And when you joined the Olympic Club in 1962, its membership
was expressly limited to white males. And apparently, that explicit
restriction on racial minorities was lifted in 1968.

Today there are still, as I understand, no active black members
of the club, and women can still not be full members of the club.

You were a member of the Olympic Club for many vears before
you became a federal judge. You continued to be a member of the
club for 12 years after you became a federal judge, even though it
discriminated against blacks and women.

Now in June of 1987, the San Francisco City Attorney warned
the Olympic Club that its discriminatory practices violated the
California civil rights laws. So the issue was becoming a public con-
troversy.

At this time you first expressed concern about the club's restric-
tive membership policy. And in August you wrote to the Olympic
Club to express those concerns, and you resigned from the Olympic
Club in late October, when you were under consideration for nomi-
nation to the Supreme Court, and after the membership of the
Olympic Club had voted against the board of directors’ proposal to
amend the bylaws of the club to encourage the sponsorship of
qualified women and minority candidates.

So Judge Kennedy you apparently didn't try to change the dis-
criminatory policies of the Olympic Club until this summer, and
you didn’t resign uniil your name had evidently surfaced on the
short list of potential nominees.

My question is a simple one. Why did it take so long?

Judge KENNEDY. Discrimination comes from several sources.
Sometimes it is active hostility. And sometimes it is just insensitiv-
ity and indifference.
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Over the years, I have tried to become more sensitive to the ex-
istence of subtle barriers to the advancement of women and of mi-
norities in society. This was an issue on which I was continuing to
educate myself.

I want to see a society in which young women who are profes-
sionals have the same opportunity as I did to join a club where
they meet other professionals. I would like that opportunity for my
daughter if she were a practicing lawyer or in the business world.

With reference to the Olympic Club, in part it has the atmos-
phere of a YMCA with its downtown facilities reserved for me. I
used it and enjoyed it and found it helpful.

In the late spring of 1987, this year, the U.S. Open was sponsored
at the Olympic Club. At that time publicity surfaced that it did not
have some racial minorities as members.

That was not a policy of the club, as I understood it, but it was
pretty clear that the mix was not there if you looked at the mem-
bership rolls. The club expressly excluded women.

There was an article in the New Yorker magazine which really
triggered my action. A very fine sports writer wrote about the
Open and talked about the egalitarian history of the club.

1 wrote a letter to the club, which the committee has, in which I
indicated that it was time to make the egalitarian spirit a reality.

I had discussions with the legal counsel for the club. I knew no
directors of the club or officers. I indicated that in my view it was
high time that the Olympic Club changed.

They did have a membership meeting, as you've indicated, in
part as a result of my discussions, but in part as a result of the
Ection of the city attorney, and concerns expressed by other mem-

ers.

I actually had heard that the bylaw that you referred to had
passed. The board of directors were optimistic that it would, and
somebody actually reported back to me that it had passed. I was
not a voting member and cannot vote and was not at the meeting.

When I heard that the bylaw had been turned down, principally
the objection was women in the athletic facility, not racial minori-
ties.

I thought that my position had become quite untenable. I there-
fore resigned before 1 talked to the members of the Administration,
thinking that it was not fair either to the Administration or the
Members of this distinguished body to make that an issue.

Senator KENNEDY. This is also a club where professionals gather,
and have some business associations or meetings or entertainment?

Judge KENNEDY. No question about it. It is downtown. It is a
lunchecn club.

Senator KENNEDY. T think you probably answered the point that
I am getting at, but let me just back up and see if you have re-
sponded to it.

In the questionnaire, when you were asked about your definition
of invidious discrimination, you wrote, I quote:

Invidious discrimination suggests that the exclusion of a particular individual on
the basis of their sex, race, or religion or nationality 15 intended to :1mpose a stigma

upon such persons. As far as I am aware, none of those policies or practices were a
result of 11 will.
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In talking about the Olympic Club, I gathered from the answer
you just gave previously, when you were talking about this issue,
you talked about insensitivity and indifference with regards to cre-
ating a stigma on professional people, women, minorities, and used
the 1llustration of your daughter.

Judge KeNNEDY. That is the distinction I drew.

Senator KENNEDY. I just want to make sure we have the whole
response and answer here, so I have it correctly.

Judge KENNEDY. Thank you for giving me that opportunity. In
my view, none of these clubs practiced invidious discrimination.
That term is not a precise and crystal clear term. But as I under-
stood it and as I have defined it in the questionnaire, none of the
clubs did practice that, or had that as a policy.

Senator KENNEDY. But in terms of stigmatizing various groups,
since this is a prestigious club, in what I gather was the general
commercial life of the city, the fact that either women or minori-
ties cannot belong to it, does that not serve to stigmatize those indi-
viduals?

Judge KeEnNEDY. There is no question that the injury and the
hurt and the personal hurt can be there, regardless of the motive.

Senator KENNEDY. You resigned from the Sutter Club, as I un-
derstand.

Judge KENNEDY. Yes, sir.

Senator KENNEDY. Could you tell us the reasons—and that was
in 1980, is that correct?

Judge KENNEDY. Yes. The Sutter Club is in downtown Sacramen-
to. It is a club that is primarily used at luncheon by professional
and business people.

I was always seen there as a judge when I went there. And I had
concerns with their restrictive policies against women.

Again, some of the great leaders in Sacramento city life, some of
my very best friends, people who have no animosity, people who
have sensitivity and goodwill, are members of those clubs. I in no
way wish to criticize them, because many feel as I do that the
policy should be changed.

I, however, felt that my membership there was one where I was
there only as a judge, and that it was inappropriate for me to
belong. And I resigned in 1980 before the canons of ethics on the
subject were promulgated.

Senator KENNEDY. And you resigned from there, as I understand,
because of both its restrictive kinds of policies and because you
were, as I understand it, a judge, and you didn't want to appear to
have an inappropriate appearance, since it was more restrictive in
terms of women and minorities.

Judge KENNEDY. Yes. Everybcdy knew me there as a judge, and
would come up and greet me and so forth. And I felt uncomfortable
in that position.

Senator KENNEDY. Well, if you felt uncomfortable with regard to
the Sutier Club in 1980, why didn’t you- -and since you were meet-
ing on the Circuit Court in San Francisco, and you had another
club there that had similar kinds of problems, why didn't you feel
uncomfortable with that club?

Judge KENNEDY. Probably because nobody knew me, and I basi-
cally used the athletic facility.
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Senator KENNEDY. But it really isn’t a question just of being
known, is it? It's a question about what you basically represent or
your own beliefs on this.

Judge KennEDY. Yes, although I think sometimes continued
membership can be helpful. In California the rule is that judges
should remain in those clubs and attempt to change their policies
and resign only when it becomes clear that those attempts are una-
vailing.

Senator KENNEDY. Don’t you think the club's rules did actually
then stigmatize women and minorities?

Judge KENNEDY. Well, they were not intended to do so. I think
women felt real hurt, and there was just cause for them to want
access to these professional contacts.

It is most unfortunate, and almost Dickensian, for a group of
lawyers to meet at 11:30 and to settle a case and to celebrate and
say, well, let’s all go to the club. And suddenly there is a silence,
and they cannot go because there is a woman there. That is stigma-
tizing. That is inappropriate.

Senator KENNEDY. Mr. Chairman, I understand my time is up. In
my next questioning, I would like to come into the area of the
voting rights issue.

I think I have indicated to you that I had hoped to be able to get
to that at another time.

Judge KENNEDY. Yes, sir.

The CHAIRMAN, Thank you, Senator. Senator Hatch.

Senator HarcH. Again, I welcome you, Judge, before the commit-
tee. Let's revisit for a few minutes the question of club member-
ship. Just a few questions do linger from that.

First, as I understand it. you joined the Olympic Club back in
1962; is that correct?

Judge KEnNEDY. That is correct, sir.

Senator HarcH. You have described the club a little bit, but
could vou describe it a little further with regard to some of its
public service and charitable activities that it supported?

Judge KennEDY. Well, it has been a club that is principally
prominent in athletics. And it has promoted athletics for young
pecple in the community for over 100 years.

It is recognized as a club with a strong sense of civic obligation.
It has athletic meets and so forth at its facilities.

Senator HarcH. As I understand it, the club came into being
about 2 years before the Civil Rights Act of 1964.

Judge KENNEDY. The Olympic Club was founded in the 19th cen-
tury and I joined in 1962,

Senator HatcH. And in 1962, I think it’s fair to say, a lot of clubs
did have the same policies as this club, and that was one of the rea-
sons why Congress enacted the 1964 act to begin with.

So it took only a few years for individuals to understand this.

As I understand it, you mentioned that the Olympic Club was
the site of the U.S. Open, and this was a great honor, as I under-
stand it, for that particular club at that time.

Judge KENNEDY. Yes, sir.

Senator HatcH. What preparations did the club make for this
national event?
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Judge KENNEDY. I was not involved in it at all. [ know from the
press that it was a great event for the club, and they made ar-
rangements to serve all of those who purchased a ticket to come in
and watch the golf match, and they wanted to put their best foot
forward, of course, because it is a great event.

Senator HatcH. And when the press learned that the club, ac-
cording to its bylaws, was open only to, quote, gentlemen, unquote,
what was the reaction, if you recall?

Judge KENNEDY. Well, the reaction in the community is one I
can only gauge by the press. There were press stories on it. It did
got seem to dampen attendance at the Open or interest in the

pen.

But I thought there was a problem disclosed by that, and that
problem was not going away. That was very clear.

Senator Hatcu. Well, the reaction some thought might have
been somewhat unexpected. Because as I understand it there were
over a thousand women who had privileges at the club and had the
regular use of its facilities.

But am I correct that they did that through their husbands or
through some male members?

Judge KEnNEDY. I cannot answer that question, Senator.

Senator HatcH. That was my understanding.

Judge KEnNEDY. That is plausible.

Senator Hatca. Well, apparently, some of this heightened scruti-
ny that the press brought out and others brought out came to your
attention. Was that about at the time when you began to discuss
with the club leaders some of these problems?

Judge KENNEDY. Yes, sir.

Senator HatcH. You referenced that discussion in your letter
dated August 7th, 1987, and you asked to be notified of the results
of the poll of the membership, as I recall.

In fact, you said that—in your letter, you said, the fact is that
constitutional and public morality make race or sex distinctions
unacceptable for membership in a club that occupies the position
the Olympic Club does, unquote.

Judge KENnNEDY. That was my position. And I urged the board to
go ahead with the membership poll and see if the bylaw change
could be effected.

Senator HartcH. In other words, by your letter, by what you were
doing, you were strongly urging the club to end the process of dis-
crimination, or its policy of diserimination?

Judge KENNEDY. Yes, Senator.

Senator HatcH. Okay. I think another point that is worth repeat-
ing, it occurred in the first week of August—at that point Judge
Bork was President Reagan’s nominee. The hearings had not yet
begun for Judge Bork, and most commentators felt that he would
have a rough time, but they felt that he was going to make it
through and that he was going to be confirmed. Moreover, your
name had not yet surfaced as one of the leading candidates for the
Supreme Court nomination in the way your colleague Cliff Wal-
lace’s name had arisen at that time.

I only mention this because we ought to be completely clear that
you were acting, it seems to me, out of a sense of constitutional and
public morality, as you said, not on the basis of any hint that there
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might be a higher calling in your future when you wrote that
letter.

So what was the outcome of the vote at the club?

Judge Kennepy. I don't know what it was; three to two is my
guess. There are some 7,000 members of the club. I had better not
guess what the vote was.

I'm not allowed to come to meetings: I'm not a voting member,
but apparently it was a great debate. The membership was divided
on it.

Apparently the board of directors are going to continue teo try to
press for this change.

Se;1at0r Harcu. I see. When were you informed of that particular
vote?

Judge KenneEDpy, Well, I was originally informed that the vote
had been successful, that the measure had been successful to
change the by-laws.

So I congratulated myself for having played a small part in
bringing the membership meeting about. It came to my attention
about a week later that my information was wrong. The proposal
had actually been turned down.

So I wrote a letter saying that my position had simply become
untenable.

Senator HATCH. I see. Are you now a member of the club?

Judge KENNEDY. No, sir.

Senator HatcH. Well, it seems to me that under the circum-
stances your actions are basically above reproach. The most you
could be faulted for is not recognizing the problem earlier, but then
nobody else had recognized it either. Many other clubs have had
similar policies and they have gone unnoticed as well. I am aware
of a number of popular clubs here in the Washington, DC area, for
instance, that have this same kind of policy. So I just wanted to
bring that out because I think that is important.

Will you describe for us the Del Paso Country Club and its activi-
ties in support of worthy community ventures?

Judge KENNEDY. It is a country club in Sacramento with a golf
course and a swimming pool. I had been a member of it when I was
a boy. My family and children enjoyed it. And again, I have the
greatest respect for the members of that club.

The by-laws of the club, in 1975 when I became a judge, used
male pronouns and led to the inference that it was male-only mem-
bership, although there were some women members. I objected to
the by-laws being written in those terms and the board of directors
changed the by-laws.

My purpose in making the recommendation was so that it would
be clear that women would be admitted to the club. Women are ad-
mitted to the club as members, but a quick look at the roster shows
there is not any kind of a representative mix based on the profes-
sional community.

However, the club does not have a policy or a practice of exclud-
ing on the basis of sex or race as far as I know.

Senator HarcH. In fact, there have been women members of the
club since the early 1940’s, as I understand it, according to my
records.

Judge KENNEDY. Yes,
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Senator HatcH. Well, once again I can only say your actions
demonstrate nothing it seems to me but heightened sensitivity to
any perception of bias. You know, even when the by-laws might
have been technically complied with, or might have technically
complied with the law you urged an effort to remove any residual
sense of difficulty there or problems. So I think that is an impor-
tant point, too.

Judge Kenneny. Thank you.

Senator HarcH. Your attention to your judicial and ethical
duties I think is particularly underscored by your activities with
respect to the Sutter Club. Can you describe that club again, and
its activities?

Judge KEnNEDY. That is a downtown club primarily used for
luncheon. It is a very well-known club used by many in the govern-
ment and in business. The club sometimes has grand functions in
the evening which are open for parties that are sponsored by mem-
bers, and persons of all races and gender are welcome.

Senator HatcH. I see. You joined that club in 1963, as I under-
stand it?

Judge KENNEDY. Yes.

Senator HarcH. About then?

Judge KENNEDY. That is about right.

Senator HavcH, That also is cne year before the 1964 Act, Civil
Rights Act. In that case, however, the club’s by-laws did not bar
women but the club’s practice seemed to exclude females.

Judge KenNEDRY. That is my understanding, that the practice was
fairly clear.

Senator Hatcu. Well, when and why did you leave that club?

Judge Kennepy, [ was concerned about the policy of excluding
women. | went to the club for lunch and was known, really, only as
a judge. Although I had many close friends there, it seemed to me 1
was really there in my professional capacity. I was concerned about
the appearance of impartiality.

Senator HatcH. Okay. Well, again I think your actions show ex-
treme sensitivity to these problems, and I think that is much in
your favor and I just want to compliment you for it.

Let me ask you about the Sacramento Elks Lodge. The propriety
of your actions with respect to club memberships I think is bol-
stered with respect to the Elks Lodge. Can you describe the Sacra-
mento Elks Lodge and its charitable and service activities?

Judge KENNEDY. Again, I simply used the club for its athletic fa-
cilities. I really was not an active participant in the club, but I
know that they undertake any number of civic and charitable ac-
tivities and that membership in the club is viewed by all who are
in it as a privilege and as a way to furthering charitable and civic
purposes.

Senator HarcH. What is that organization’s policy with respect
to women?

Judge KENNEDY. I do not know, Senator.

Senator HatcH. Okay. When did you join that club, and when
did you resign?

Judge KENNEDY. It is in my questionnaire.

Senator HatcH. Okay.
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Judge KENNEDY. I just do not have the dates. I believe I resigned
shortly after I became a judge.

Senator HatcH. Well, 1 just submit to anybody looking at it care-
fully that that also is an instance of your responding to at least a
perception problem back in 1978, and that was years before Presi-
dent Reagan was elected. And I think your actions as a whole on
all of these matters are very commendable with respect to uphold-
irﬁg your ethical duties as a judge. | just want to commend you on
that.

Let me turn to another, totally different subject. Few provisions
of the Constitution are more important to Americans and our way
of life than the free speech guarantees of cur Constitution, our first
amendment. Accordingly, I would like to inquire a little bit about
your record on free speech.

In the first place, let me just ask you what is your view of the
importance of the speech clause and its role in our society?

Judge KENNEDY. The first amendment may be first, although we
are not sure, because the framers thought of it as the most impor-
tant. It applies not just to political speech, although that is clearly
one of its purposes. In that respect it ensures the dialogue that is
necessary for the continuance of the democratic process. But it also
applies, really, to all ways in which we express ourselves as per-
sons. It applies to dance and to art and to music. These features of
our freedom are to many people as important or more important
than political discussions or searching for philosophical truth. The
first amendment covers all of these forms of speech.

Of course, the first amendment also protects the press. One of
the unfortunate things about the case law is that the great cases
on the press are New York Times v. Sullivan and United States v.
New York Times and The Washington Post. But the press is not
monolithic. In Northern California I believe that there are 37 small
papers that in many cases are literally “mom and pop” operations
where the editor has to stop writing at noon because he has to
start working the printing press. These papers simply must have
the protection of the first amendment if they are to be vigorous in
reporting on matters of interest to their readers insofar as their lo-
cality is concerned. They vitally need the protection of the first
amendment. It is not just for The Washington Post and The New
York Times.

Senator Hatcu. Well, our first amendment under American ju-
risprudence, of course, is a model for the rest of the world because
it provides rights and privileges and it actually forbids any prior
censorship or restraints on speech except in the most extenuating
circumstances. And one of your cases dealt with an attempt to
place a restraint on the broadcast of a TV program, and that was
the 1979 case of Goldblum v. NBC.

Now would you explain why the privacy and fair trial interests
of the petitioner, an executive officer implicated in the equity fund-
ing scandal, were not sufficient to block the broadcast of the TV
program, if you remember that case?

Judge KennNEDpy. What happened in that case, as [ recall it, was
that a person who was the subject of what is called a docu-drama
was concerned that his rights were being infringed by the publica-
tion, or by the broadcast of the television show. He was a some-
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what celebrated figure who had allegedly committed serious wrong-
doings in a financial scam.

The trial judge was sufficiently concerned about the allegations
that he ordered the television network to bring the tape to the
courtroom and show the tape. This was a matter, really, of hours
%rv maybe a day or so before the broadcast was to go on nationwide

1 presided over a three-judge panel in an emergency motion. He
issued the order at 11:30 and we vacated it at 5 minutes to 12. We
said that it was a prior restraint on speech and that for the district
judge to order the film delivered was in itself an interference with
the rights of the press. I wrote the opinion and issued it a few days
later. That is the Goldblum opinion.

Senator HATCH. In my mind it is significant that the courts, too,
have sometimes forgotten to protect the Constitution’s prior re-
straint doctrine. Fortunately, other courts are available to correct
those errors and that was a perfect illustration.

Although access to government records is not a first amendment
speech issue, it is nonetheless related to the access which our citi-
zens have to their government. In that sense, it is related to the
very principles by which citizens participate in a government run
by the people.

Now, in this regard, I was interested in your 1985 CBS v. District
Court case. If you remember that case, I know sometimes it is aw-
fully difficult, you have participated in so many cases. I don’t mean
to just isolate and pick these out of the air, but it is an important
case. Could you discuss that with the committee? Would you also
explain why the Government’s effort to suppress the media’s access
to certain sentencing documents in a case related to the DeLorean
trial was really rejected?

Judge KENNEDY. This was a case in which one of the coprincipals
or accomplices in the DeLorean drug matter had entered a guilty
plea and then applied to the district court, as is his right, to modify
the sentence. The Government of the United States joined with the
attorney for the defendant in asking that the documents be filed
under seal.

The press cbjected. There was standing for the objection, and we
ruled that those documents could not be filed under seal. We indi-
cated that the public has a vital interest in ascertaining the sen-
tencing policies of the court. I think I indicated that this is one of
the least satisfactory portions of the entire criminal justice system
and that the public ought to know if a sentence was being reduced
and why.

Senator HAaTcH. One further first amendment issue arose in some
of your past cases involving the operaiiun of the Federal Election
Commission. In the 1980 California Medical Association case, you
decided that limitations on contributions to political action commit-
t(lees are not eligible for the full protections of the free speech
clause.

When people contribute to a PAC they choose that committee in
order to express themselves on political issues and they make the
contribution to, in essence, advocate their views. Now can vou ex-
plain why limiting this form of expression would not be a limita-
tion on the free expression principles in the first amendment?
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Judge KEnNEDY, This was a case in which we were asked to in-
terpret a new statute passed by the Congress. We thought we had
guidance from the Court that controlled the decision. We expressed
the view, as we understood the law of the Supreme Court, that this
was speech by proxy. This was not direct speech by the person who
was spending the money, rather he or she was delegating it to an
intermediary. We thought that was a sufficient grounds for the
Congress of the United States in the interest of ensuring the purity
of the election process to regulate the amount of the contribution.

Senator HatcH. All right, let me turn for a few minutes to crimi-
nal law because you have an extensive record and background in
criminal law and few people realize that no category of cases is
more often litigated in the Supreme Court than criminal law cases.
From my point of view, this is entirely appropriate because life and
liberty, not to mention the order and safety of our society, are no-
where more at stake than in criminal trials. Accordingly, I would
like to review with you a portion of your record on criminal issues.

Could you just give us the benefit of discussing with us generally
how you approach the task of finding an appropriate balance be-
tween the procedural rights of the defendant and society’s right to
protect innocent victims of crime?

Judge KenneDY. Well, Senator, I do not think that there is a
choice between order and liberty. We can have both. Without or-
dered liberty, there is no liberty at all. One of the highest priorities
of society is to protect itself against the corruption and the corro-
siveness and the violence of crime. In my view judges must not
shrink from enforcing the laws strictly and fairly in the criminal
area. They should not have an identity crisis or self-doubts when
they have to impose a severe sentence.

It is true that we have a system in this country of policing the
police. We have a system in this country that requires courts to re-
verse criminal convictions when the defendant is guilty. We have a
system in this country under which relevant, essential, necessary,
probative, convincing evidence is not admitted in the court because
it was improperly seized. This illustrates, I suppose, that constitu-
tional rights are not cheap. Many good things in life are not cheap
and constitutional rights are one of them. We pay a price for con-
stitutional rights.

My view of interpreting these rules is that they should be prag-
matic. They should be workable. We have paid a very heavy cost to
educate judges and police officers throughout this country, and the
criminal system works much better than many people give it credit
for. In every courthouse at whatever level throughout the country,
even if it is a misdemeanor traffic case, the judge knows the Miran-
da ruie, he knows the exclusionary rule, and so do the police offi-
cers that bring the case before him. We have done a magnificent
job of educating the people in the eriminal justice system.

On the other hand, it is sometimes frustrating for the courts, as
it is frustrating for all of ug, to enforce a rule in a hypertechnical
way when the police or the prosecutor have made a mistake in
good faith. The good faith exception to the exclusionary rule is one
of the Court’s recent pronouncements 1o try to meet some of these
concerns. It remains to be seen how workable ihat exception is.
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Sometimes exceptions can swallow the rule, and the Court has vet
to stake out all of the dimensions of this exception.

That is just a rough expression of my general philosophy in the
area.

Senator HatcH. That is good. As I mentioned earlier, nearly one-
third of the Supreme Court’s time is consumed in criminal trials,
criminal matters. It seems to me that this is very appropriate for
another reason because studies have shown that the poor, the aged,
women, the minority groups are disproportionately victimized by
crime and when our criminal justice system fails these groups are
the first to suffer. So what role do you think the plight of victims
of crime ought to play in the criminal justice process?

Judge Kenwepy. You know, Senator, I went to one of the great
law schools in the country—I am sorry Senator Specter is not here
to agree with that—and I never heard the word “victim” in three
years uof law school, except maybe from the standpoint of an apol-
ogy that a corpus delicti was not present. This is the wrong focus.
We simply must remember that sometimes the victim who is re-
quired to testify, who misses work without pay, who sits in the
courthouse hallway with no special protection, and who is stared at
by the defendant and harassed by the defendant’s counsel, under-
goes an ordeal that is almost as bad as the crime itself.

The Congress of the United States has made a very important
policy statement in passing the Victims Assistance Act. It has
given the courts a new focus, and a focus that is a very, very im-
porli:ant one in the system. Judges recognize that victims, too, have
rights.

Senator HarcH. I think that is great. In October of 1987, the
Bureau of Justice Statistics reported that the rate of violent crime
dropped 6.3 percent in 1986. Now, of course, this was no consolation
to the victims of crime, but it is important to realize that since
1981 the rate of violent crime has dropped nearly 20 percent; 7 mil-
lion fewer crimes occurred in 1986 than in the peak year of 1981.
That does not mean that the battle is being won. I am sure we will
find statistics to show that drug abuse and its link to crime is defi-
nitely on the rise.

Nonetheless we are gaining ground on crime to some degree. Do
you feel that the courts have a role to play in ensuring that this
hard-won progress on c¢rime continues?

Judge KeENNEDY. Absolutely, Senator. They are the front-line
agency for administering the criminal justice system, and we have
much to do, particularly in the area of corrections, which judges do
not know muck _.bout. But in so far as the enforcement of the
criminal laws, the courts do have the responsibility to ensure that
their procedures are efficient, that they understand the law, and
that they apply it faithfully.

Senator HatcH. In this regard, I would like to discuss with you
one of your death-penalty cases, namely, the Neuschafer v. Whitley
case,

Judge KENNEDY. Yes, sir.

Senator Harcl. As I understand that case, an inmate had mur-
dered another inmate, and when you first received the case, you
sent it back to the lower court to make sure that the evidence in
that case—it was a statement by the accused—was proper. Now
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when that was established, the case returned to you, and several
arguments were made against the State’s decision to order the
death penalty.

Could you recall some of the arguments and why they were in-
sufficient in that case?

Judge KENNEDY. Senator, I have a little difficulty in answering
that question because my characterization of the arguments might
bear on the petition for rehearing. )

Senator Hatcu. Sure. All right. Then I will——

dJudge KennEDyY. That case is still before us.

Senator HatcH. That is one of those cases that gees on and on,
then.

Judge KENNEDY. I would rather not characterize an argument in
a way that would seem either too generous, or too limited for the
particular parties in that case.

Senator HatcH. Well, let me move to another capital-crime case
in which you were involved, and that was Adamson v. Ricketis, and
I do appreciate your sensitivity there, and this involved the murder
of an Arizona newspaper reporter with a car bomh.

As I understand it, the defendant had confessed to the murder
but had escaped the death penalty in the first trial because of a
plea bargain.

Now, would you briefly state the facts of that case, and how you
became involved.

Judge Kennepy. This case is also appearing before us—-or,
rather, is still before us on remand from the Supreme Court of the
United States—so I will give only a capsule description.

A newspaper reporter was killed when a bomb was placed in his
car by a person connected with the Mafla. The reporter lost both
arms and both legs, but lived for 10 days.

He identified the defendant in this case, Adamson. Adamson was
brought to trial, but the question was whether or not Adamson
would tell who paid him to do this work. As part of a plea bargain,
Adamson did agree to testify, and in exchange, the State of Arizona
reduced the charge to second-degree murder. I think that is accu-
rate; but, in any event, the State dropped the capital sentence
demand that it had made earlier. Adamson did testify, the two
were convicted. The Supreme Court of Arizona then reversed, so
another trial was called for.

At this point Adamson said that he wanted to change the deal.
The question came to our court whether or not his double jecpardy
rights had been properly protected. Some of my colleagues thought
they had not. Some of us thought that the plea bargain itself was
clear warning to Adamson that he had certain rights that were
being waived.

I was in the dissenting position. The Supreme Court of the
United States agreed with the dissenters. The case has now been
sent back to the ninth circuit on other issues.

Senator Hatcu. Well, in other words—my titne is up—but in
other words, the Supreme Court overturned the majority of your
court——

Judge KENNEDY. Yes, sir.

Senator HatcH [continuing]. And followed your dissent——

Judge KENNEDY. That is correct.

30-878 0 - 89 - 5
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Senator HatcH [continuing]. In finding that the plea bargain
should not figure into the double jeopardy clause in this particular
instance, so that resulted in the reinstatement of the death penalty
for the cold-blooded car bombing. Is that correct?

Judge KENNEDY. Yes, sir,

Senator Hatcu. All right. Well, I have a lot of other questions,
but I have appreciated very much the responses you have made
here today.

Judge KENNEDY. Thank you, Senator.

Senator HatcH. Thank you.

The CHairMaN. Thank you, Senator. As I indicated earlier, we
will very shortly recess for 15 minutes, and then we will come back
and stay at least until 5 and no later than 6.

So we will recess now for 15 minutes.

[Recess.]

The CHAIRMAN. The hearing will come to order.

Well, Judge, how is it so far?

Judge KENNEDY. It is very fair, Senator. Since I have been doing
this to attorneys for 12 years, it is only fair that it be done to me.

The CHarMAN. Senator Simpson is worried about your students.
He wants to make sure they are observing.

I will now yield to my colleague from Arizona, Senator DeCon-
cini.

Senator DECoNcINI. Thank you, Mr. Chairman.

Judge Kennedy, 1 appreciate your candidness and response to
previous Members here. I think it is very helpful, and quite frank-
ly, I think it tells us something about you, both as a jurist and as a
lawyer, and as a family person of values and sensitivity, and that is
important to this Senator, and I think it is important to the proc-
ess.

I am very interested, Judge Kennedy, as 1 discussed with you
briefly, the Equal Protection Clause in the 14th amendment, and 1
would like to review some of that.

Based on some of your decisions, and your teachings, I consider
you an expert in it, and I do not consider myself in that vein at all.
However, it is of great importance to me, for many compelling rea-
sons. With regards to race discrimination, as you know, the courts
have employed a strict scrutiny test, and require that a compelling
interest be shown, in order for the statute to survive review.

Additionally, fundamental rights, such as the right to travel, the
right to vote, the access to the judicial process, enjoy the benefit of
a strict scrutiny analysis.

In gender discrimination cases the Court employs the heightened
scrutiny test, sometimes called the intermediate scrutiny test. The
classifications, by gender, must serve important governmental ob-
jectives and must be substantially related to achieving those objec-
tives.

There is some suggestion that both alienage and illegitimacy
enjoy the same type of analysis—intermediate scrutiny. All other
forms of discrimination, economic and social, receive the lowest
level of scrutiny known as the rational basis test.

I offer this abridged review to set the basis for the few questions
I would like to ask you.
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Justice Marshall, as you are aware, has proposed a sliding
scale—I guess you would call it—approach to analyzing equal pro-
tection claims.

He suggests that instead of cases falling into neat categories, as
the Court has so put them, a spectrum be used to review claims of
discrimination, and this spectrum clearly comprehends variations
in the degree of care with which the Court will scrutinize, particu- |
larly classifications, depending, I believe, on the constitutional and
social importance.

Now, when Judge Bork was here, it became very clear to many
of us that there was a fundamental disagreement here. I am not
here to peg you against Judge Bork at all.

What I would like to know, Judge, is some answers to scme ques-
tions, if you would, please.

In reviewing the opinions vou have written, I notice that in the
equal protection area, you have had little opportunity to express
yourseif, I think maybe six opinions, the best that I could encoun-
ter.

Is that a. curcte or have we not found more decisions? Or do you
know?

Judge Kr*~EDY. 1 have ceally not had the opportunity, Senator,
to address, i any detail, the levels of scrutiny that apply to
gender, or, t . compare them to race.

I think you are correct. I have had Equal Protection Clause
cases, mostly in the implementation phase rather than in defining
substantive liability.

Senator DEConNcINI. And it is roughly a half a dozen opinions, to
your recollection?

Judge KENNEDY. I would think that would be correct, Senator.

Senator DeConcini. I would like to explore with you the analysis
you do apply, or the approach you take, and not to get into any
particular case or circumstances that would be a potential case
before you, but how you view the Equal Protection Clause.

Would you agree, first of all, that the Equal Protection Clause
applies to all persons?

Judge KENNEDY. Yes, the amendment by its terms, of course, in-
ciudes all persons, and I think was very deliberately drafted in that
respect.

Senator DeConcinNi. And of course women being in that category.
As I understand, that the Court has developed some standards, and
they refer to them in the race cases, considered a “suspect classifi-
cation,” I think is the Court’s term, and the standard of review is
known as strict scrutiny, as I mentioned.

Additionally, for the State to justify discrimination based upon
race, would require a showing of a compelling interest. Is that your
fundamental understanding of the strict scrutiny standard that the
Court has referred to in various decisions?

Judge KEnnEDY. That is my understanding of the standard that
the Court has enunciated.

Senator DEConcINL Can you conceive of any situation where dis-
crimination based upon race would be legitimate under the Equal
Protection Clause?

Judge KENNEDY. I cannot think, at the moment, of any of the
standard law-schcol hypotheticals, that would lead to the conclu-
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sion that a racial classification that is invidious would be sustained
under an equal protection challenge.

Senator DeConcini. Your record certainly indicates that you
have not had any cases, that has squarely been presented to you,
that I can find at least, but I just wondered if you had any hypoth-
eticals, because I find I can make up some hypotheticals, but I just
wl';)uld like to see whether someone else has, if they have thought
about it.

With respect to this standard of strict scrutiny, analysis em-
ployed by the Court today, is it your understanding that a funda-
mental right, such as the right to interstate travel or freedom of
speech, are protected in the same manner as the race discrimina-
tion? Or non-race discrimination?

Judge KENNEDY. Yes, and sometimes those cases are difficult, be-
cauge if you have a first amendment case, it often can really be ex-
plained on its own terms. The first amendment sits on its own
foundation, so it is sometimes puzzling why we even need an equal
protection analysis in such cases, although the Court has had first
amendment cases in which it uses an equal protection analysis.

Why that is necessary is not clear to me, since one of the essen-
tial features of the first amendment is that we cannot engage in
censorship. Censorship involves choice, so the first amendment
does seem to have its own foundation in this regard.

Senator DeConcini. Focusing, Judge Kennedy, on gender dis-
crimination, discrimination based on sex, I understand that the
Court has developed what is popularly known as the heightened
scrutiny test, as I mentioned, or intermediate scrutiny for this type
of discrimination case hrought before the Court.

Do you recognize that, or agree that is the standard the Court
now has set out.

Judge KENNEDY. That is my understanding of the case law. The
Court, as an institution, and the judicial system generally has not
had the historical experience with gender discrimination cases that
we have had with racial discrimination cases. The law there really
seems to me in a state of evolution at this point. It is going to take
more cases for us to ascertain whether or not the heightened scru-
tiny standard is sufficient to protect the rights of women, or wheth-
er or not the strict standard should be adopted.

Senator DeConciNI. There is no question in your mind, that the
Supreme Court is very clear—and whether they are termed con-
servative, or liberal judges, or moderate-—-whatever they may be—
that the judges recognize those standards, and you also subscribe to
the standards in general principle?

Judge KEnNNEDY. Well, it may be that in resolving one of those
cases, | would give attention to Justice Marshall’s standard and
make a determination whether or not that is a better expression
than the three-tier standard that the Court seems to use, although
it seems to me, on analysis, that those are very close.

Senator DeEConciNI. Now 1 also understand that classification
based on gender must serve as an important governmental objec-
tive, and must be substantially related to the achievement of cer-
tain legislative goals.

Have you delved into that, or have any thoughts on that?
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Judge KEnneEDY. No. I understand what the Court is driving at,
and as I have indicated, it is probably because the Court simply
lacks the historical background to feel that it can impose the strict-
fprutiny standard without causing problems for itself down the
ine,

Senator DEConciNi. Without committing you on anything that
you might do as a Supreme Court Justice, do you think, generally
thinking, that that is a proper legal conclusion that the Court has
come to in this area?

Judge KEnNEDY. Well, 1 think the Court has, as 1 say, recognized
the fact that the law is in a state of evolution and flux, and is pro-
ceeding rat