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SUBJECT: Report of the Audit Division on Tennessee Democratic Party (LRA #772)
L INTRODUCTION

The Office of General Counsel reviewed the Report of the Audit Division
(“Proposed Report™) on the Tennessee Democratic Party (“Committee”) submitted to this
Office on December 17, 2008. We concur with any findings not specifically discussed in
this memorandum. In this memorandum, we address issues pertaining to the
Committee’s disclosure on schedule H6 of non-allocable Federal election activity
(Finding 1). The Proposed Report found that the Committee improperly paid non-
allocable Federal election activity (“FEA”) with Levin funds and reported these
transactions as Disbursements of Federal and Levin Funds for Allocated Federal Election
Activity (on Schedule H6). The allocatcd ainount includes paymenis for campaign
rallies, polls, and automated phone banks. The Proposed Report concludes that the
disbarsements were non-allocable FEA because each of the Canmittee activities referred
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to a clearly identified Federal candidate. We raise some proof questions about the
auditors’ conclusien that the payments for the rallies were not alloeable beeause the
cemmunicatiens at the rallies referenced a clearly identified Federal candidate. We
recammend that the auditors raise this issne in the eaover memorandum thnt forwacds the
Proposed Report ta the Carnmission. We recoexmend that the Audit Divisinn accede to
the Committee’s position as to whether the polls ccoastituted FEA beeause ihe Conmtmittee
did not use the polls to callect information to identify voters, hut we concur with the
Audit Division’s conclusion that the polls constituted FEA because the poll questions
promoted, supported, attacked, or opposed Federal candidates. We agree that payments
for the phone banks should not have been allocated, but we recommend that the auditors
clarify the analysis in the Proposed Report regarding the automated phone bank
allocation. If yeu have any questicns, please centact Danita C. Lee, the attorney assigned
to this aadit.

I. NON-ALLOCABLE FEDERAL ELECTION ACTIVITY DISCLOSED ON
SCHEDULE H6 (Finding 1)

A. Background

The auditors found that some of the Committee’s campaign rallies, polls, and
automated phone banks were FEA that included references to a clearly identified
candidate running for Federal office and concluded that expenses for these activities
should not have been allocated between the Federal account and the Levin fuad. Rather,
the Proposed Repert concludes, these expeunses shonld have baen paid entimly by che
Federnl account. The auditors identified 12 invoices directett to a specific Federal
candidat: that the Committee paid, reported as “generic get-out-the-vote” (“GOTV™)
activity, and disclosed as allocable FEA. The Committee submitted an affidavit
contending that all but one of the invaices was improperly labeled and that the campaign
rallies were for “generic GOTV.” The Committee states that its polls were not FEA and
that the costs should have been properly reported as operating expenditures. The
Committee agrees with the auditors that the automated phone bank expenses were not
allocable Federal election activity. We discuss the specifics ef each of these tindings in
the rernainder of this nemorandum.

B. Cpsamissian Must Decide Whether Campaign Rsily Invoices Repeesent
GOTYV activity

The auditors identified payments associated with 12 apparent campaign rally
invoices totaling $37,421 that were addressed to or referenced events on behalf of
candidate Harold Ford, Jr. The respective invoices stated, “Prepared for Harold Ford for
Senate Campaign,” “Sold to Harold Ford Jr. Campaign,” or “Bill to Harold Ford Jr.” The
Committee paid the invoices which were for items or services such as tents, staging,
refreshments, audio, parking, and clean-up. The Commniittee reported the disbursementa
far the involoes as “generic GOTV™ activities and disclosed thcm an Schedule Hé6 as
Federal alection activity dllocable between Federal aad Levin fnnds.
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The auditors conclude that the Committee’s payments for the invoices were not
for generic GOTV. The auditors conclude that the invuices show that the services were
for campdign ralKes benefitting and, apparently, incuorred by the Senate candidate, Harold
Foni, Jr. The Committee eoncedcii thai one invoice was for tbe benefit of the Ferd
campaign. It stated that the remaining 11 invoices were improperly labeled by the
vendors as services provided to the Ford campaign. The Committee submiited a
declaration from Rendy Button, the Director of Tennessee Victory 2006, a Committee
project, stating that the costs associated with the rallies were not for the Ford campaign.
Mr. Button said that the invoices should have been invoiced to the Committee, the
services or items provided were for generic GOTYV rallies, the rallies were not
coordinated with any Federal candidate, and no Federal candidates attended the rallies.

A state committee of a pdlitical party that makes exgenditures vr disbursements
for Federal election activity must use Federal funds for that purpose. 11 C.F.R.
§ 300.32(a)(2). Paying an mvoice incucred by a Federal candidate’s authorized
committee may or may not be FEA, but it is ungyestionably a coordinated party
expenditure, subject to limit pursuant to 2 U.S.C. § 441a(d), and also payable with 100%
Federal funds. 11 C.F.R. § 109.32(b); 11 C.F.R. § 106.7(b). A state committee,
however, may spend Levin funds on Federal election activity for voter identification,
GOTV, or generic campaign activity conducted in connection with an election in which a
candidate for Federal office appears on the ballot. 11 C.F.R. § 300.32(b)(1)(ii). The
FEA for which the disbursement is made must not refer to a clearly identified candidate
for Eederal office. 11 C.F.R. § 100.32(c). A state committee may ailocate disbursemerits
or expenditnres betweou Fedemni funds nnd Levin fundg for voter identification, GOTV,
or generio camipaign activitiea. 11 C.F.R. § 300.33(a)(2).

While the Caommittee and the auditors reference “generic GOTV,” there is a
distinction between generic campaign activity and GOTV activity. Generic campaign
activity means a public communication that promotes or opposes a political party and
does not promote or oppose a clearly identified Federal candidate or a non-Federal
candidate. 11 C.F.R. § 100.25. GOTYV activity means contacting registered voters by
telephone, in person, or by other individualized means, to assist them in engaging in the
act of voting. 11. C.F.R. § 100.24(a)(3). GOTYV activity includes, hat is not Linited to:
(1) nroviding io individunl vaiors information such es the date of tiie electian, the timmes
when polliag places are open, and the location of particular polling plnces; and (2)
offering to transport or actually transportiog voters to the polls. 11 C.F.R.

§ 100.24(a)(3)(i) and (ii).

Although the Committee reported the expenditures associated with the invoices as
“generic GOTV” and the auditors also refer to the activities as “generic GOTV,” generic
campaign activity (and not GOTV) is the focal point of our analysis because the
Committee states thmt the expenses were associated with rallies and invoices reference
items and services normally associated with rallies such as tents, staging, audio, meals,
parking and tiaffic ounegement. Railies generally da nat involve assiiting iradividuals by
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individualized means in engaging in the act of voting." The specific issue is whether
there is sufficient documentation to show that the rallies constitute generic campaign
activity.

Whether the documentation shows that there was generic campaign activity,
however, is a close issue hecause. there is little documentation on either side of the
question. The documentation and/or information necessary to resolve the question may
not be available and may not exist. Generic campaign activity may promote or oppose a
political party but may not promote or oppose a clearly identified Federal or non-Federal
candidate. 11 C.F.R. § 100.25. Whether a Federal candidate was promoted or opposed at
the rallies depends on what was said at the rallies and what authorized signage was
displayed. About this we know little or nothing. We have not uncovered any
documentation or information either supporting or contradicting Mr. Button’s declaration
thet the inveice expenditures were for generio activity. The anditars reviewed the
documentation. ohtained during the course of the audit to detertnine whether invoites
frain other vendors might provide insight about the rallies. The anditors, however, did
not identify other vendor invoices that could be linked to the rallies or that provided
additional insight. The auditors reviewed the Ford committee’s disclosure reports to
determine whether the Ford committee used common vendors which might then reveal
more information on the specifics of the rallies. The auditors found that the Ford
carnpaign did not use common rally vendors. The audit did not uricover copies of
invitations or aimnouncements or the specific dates of the rallies. We do not have a copy
of Mr. Ford’s campaign itinerary during the time period covered by the invoices.
Invitations or anmoumceienis mighi state the putpose of tht mllies or indicate whether
Mr. Ford or other candidates participated in the rallies. The dates of the rallies could be
used to link Mr. Ford to rallies or be used to research media aceouats of the rsiiies. Mr.
Ford’s itinerary might show which, if any, Coramittee rallies he attended. This Office
also attempted to identify media accounts of the rallies but was unable to do so.

Accordingly, the Commission must weigh the information on the invoices
themselves against Mr. Button’s declaration that the invoices were mislabeled and his
concluscry asserticn that the rallies were generic, and deterrhine what weight to give
each. We recommend the auditors raise this issue, noting the lack of supporting
documentatian, in the cover memorandunn thrat forwands the Proposed Report to tite
Cmnmission.

C. Polls May Mot Have Constituted Federal Election Activity

The Committee paid $24,500 for two statewide telephone interview polls
conducted between October 14, 2006 and October 28, 2006.2 The polls’ questions refer to

! The Committee may be reporting the expenses as GOTV because GOTV activity took ptace at the
rally. The type of expenses noted on the invoices, however, do not indicate that the expenses were related
to GOTYV activity.

2 The Committee originally reported the cost of polls on Schedule H6 as allocated between Federal
and Levin funds. The Interim Audit Report correctly pointed out that polls could not be paid with Levin
funds because they referred to clearly identified Federal candidates. The Committee responded by agreeing
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two clearly identified candidates for the United States Senate and a candidate for
Governor of Tennessee. Thke auditors conclude that the cest of thrs polls represented
Federal election aolivity that shoald have been paid solely by the Federal azacunt. The
auditors identificd four factors they believe sugpert their oonelusion that the pails shauitl
have been paid solely with Federal funds. The four factors are that: 1) the poliing
oacurred within the FiZA time frame as set forth in 11 C.E.R. § 100.24(a)(1); 2) the
Committee initially disclosed the payments for the palls as “voter identification;” 3) the
poll questions asked about the respondents’ personal impressions
(“favorability/unfavorability™) of the Federal candidates; and 4) the polls asked
respondents their likelihood of voting for specific Federal candidates. The auditors also
explained to staff their belief that the nature and tone of the poll questions required that
the polls be paid by Federal account funds. The Conimittee, in zespense te the interim
audit report, stated that the polls were not FEA aud that it used the polls intermally to
tracic informetion pa the 2006 Federal aid nan-Federal elections and to get iaformation
reganling the viewa and opinions of Tennessee voters for general plarning purposcs. The
Committee also said that it did not append sny nf the informatian callected from the polls
to voter lists or voter files maintained by the Committee.

The auditors’ concerns about the polls relate to two ways in which activity can be
FEA: voter identification, 11 C.F.R. § 100.24(a)(4), and, through the concern about the
“nature and tone” of the questions, public communications that promote, attack, support
or oppose (“PASO”) any candidate for Federal office, 11 C.F.R. § 100.24(b)(3). Their
concerns led thern te conclude that the polling expenditures should have been paid with
Federal funds. Tharefore, we exwmnnine whethor the polls canstiinto either voter
ideatification or PASO eommunicatiaus.

We begin by examining the meaning of voter identification. The regulations
define voter identification, in part, as “acquiring information about potential voters” and
also provide a non-exhaustive list of examples of voter identification. 11 C.F.R.

§ 100.24(a)(4). The list of examples include “obtaining voter lists” and “creating or
enhancing voter lists by verifying or adding information about the voters’ likelihood of
voting in an upcoming election or their likelihood of voting for a specific candidates.”
Id. Nothing in the regulation, or ir: the Explanation arid Justification for either the 2002
version of the regulation or the amendments arlopted in 2006 in respnnse ito Shays v.
Federal Election Commission, 337 F. Supp. 2d 28 (D.D.C. 2004), suggests that ordinary
opinion palling is voter identification if na infarmation about imiividual voters is
supplied to the committee paying for the poll. We believe the plain language of the
definition, noting that the information is used to create or enhance a list and the
information is used in such a manner to recall the voters’ likelihood of voting or
likelihood of voting for specific candidates, suggests that voter identification involves
activity that identifies imdividual voters.

it had incorrectly reported payments on Schedule H8, but assented the polls could have been paid £ as
ordinary Federal/non-Federal operating expenses reportable on Schedule H4. The auditars’ position is that
because the polls referred to candidates, occurred within the FEA time frame, and was voter identification
activity, it had to be paid for with Federal Funds.
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The facts in this case do not show that the Committee collected and maintained
information for these purposes. The Committee’s intorim audit report response states that
it did not include any of the imformmtion from the pells in‘iie voter lists or voter files. Tie
results of the polls, which the Coinmission possesses, s1e presented only in terms of
aggregate peroentages. The auditors indicate that they da not have any information
showing that the Committee used tha poll results to identify individual voters. The fact
that the Committee’s polling occurred within the FEA time frame does not convert
ordinary opinion polling to voter identification. Therefore, we conclude that the polls did
not constitute voter identification.

The auditors have also asserted in staff conversations that the nature and tone of
the poll questions promote, support, attack or oppose candidates for Federal office. Some
of the poll questiona eantain positive and/or negative information neout Federal
candidates and ask if the recited statements make the listener more or 1ass likely to vate
for a candidate. However, in order to he so-called “type 3” FEA payable with 100%
Federal funds, a communication must be both a “public cammunication” and must
promote, support, attack or oppose a clearly identified candidate. 2 U.S.C.

§ 431(20)(a)(iii).

We believe that the poll phone bariks constituted public communications in that
there were more than 500 calls of a substantially similar nature within a 30-day period. 2
U.S.C. § 431(22) and (24); 11 C.F.R. § 100.28. We also believe the nature and tone of
the positive and necgative statoments promeied, suppncied, attaicked oz oppased itie: nameud
candidates.®> Thus, we concur with the anditors that the polls canstituted “type 3” FEA.
2 U.S.C. § 431(20)(a)(iii).

D. Auditors Should Clarify the Purpose of Allocating Phone Bank Expenditures

The auditors indicate that the Committee paid $36,400 for two automated phone
bank programs. The scripts for both phone banks refer to a clearly identified candidate
running for Federdl office. The auditors, therefore, conclude that the costs of the phone
banks can not be considered allocable FEA or paid with Levin funds. However, in the
final paragraph of the Proposed Repart’s discussion it tiie automated phane banks, the
auditors state that “the Audit staff has allocated the cost of the Governar Script . . .”
(emphisis added). The auditors alao conclude that the costs of the phane banks

3 The Office of General Counsel acknowledges that there may be some questions as to whether

these types of polls support or attack nained candidates. The polls in this case are similar to the polls'n a
recent Matter Under Review, MUR. 5835. In MUR 5835 (Demorratic Cangressional Campaign Committee
or “DCCC”), the Commission considered whether telephone calls containing negative statements about a
Federal candidate required a disclaimer under 2 U.S.C. § 441d. Section 441d includes a list of modes of
communications that require a disclaimer. The modes include newspaper, magazines, and “any other type
of type of general puillit politival ndvertising.” Ih recommending probabie canse ta Believe that the DCCC
vielated tha disclaimer provion, the Office uf General Cauasel argned that a telephane bahk was a maide
of communicatien under 2 U.S.C. § 441d. We also argued that the telephonc banks in that rase included
political advertising. The prabable cause micommendation failed on a 2-3 vate (with one recusal).
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represented coordinated party expenditures. We recommend the auditors clarify the
Proposed Report to explain that the Audit staff must first allocate the phone bank
expenditures between candidates, in accordance with 11 C.F.R. § 106.1, to determine the
amount of coordinated party expenditures. Thus, the Proposed Report should make clear
that the atlocation is not related to FEA but instead is necessary to analyze the
coordinated expenditures.



