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Why the Audit
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established by a candidate
who receives public funds
for the pnrmry
campaign.' The audit
determines whether the
candidate was entitled to
all of the nratching funds
received, whether the
campaign used the
matching funds in
accordance with the Taw.
whether the candidate 1~
entitled to additio
matching fundsiaud
whethef the'campaign
otherwm, comphed with
the hmll.luon\
prohibitions, atich
disclosure requirciiients of
the election law.

Future Action
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report.
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Financial Activity (. ;3

. Reulpls -«
o Contributions From Individuals $39,643,966
o Maching Tunds Receis éd 7,404,083
o B.mk Lo m 8,974,714
0 Ollsch n EJ\leldlllll'Ls <P 967,088
¢ Other Ruecvijis. s 129,527
‘Total Receipts - $ 57,119,378

EY
¢ Disbursements

o Operating 1-\penditures $44,405,156
o Contributidn Refunds 3,720,268
o | van Repayments and Other

<Disbursements 7,383,067
Total Disbursements $ 55,508,491

LY

Fi?ndings and Recommendations (p. 4)
e Matching Funds Received in Excess of Entitlement
(Finding 1)

Misstatement of Financial Activity (Finding 2)
Failure to Itemize Loan Repayments (Finding 3)

e Stale-Dated Checks (Finding 4)

! 26 U.S.C. §9038(a).
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Part I
Background

Authority for Audit
This report is based on an audit of John Edwards for President (JEFP), undertaken by the
Audit Division of the Federal Election Commission (the Commission) as mandated by
Section 9038(a) of Title 26 of the United States Code. That section states “After each
matching payment period, the Commission shall conduct a thorough examination and
audit of the qualified campaign expenses of every candidate and his authorized
committees who received payments under section 903~." .\lso, Section 9039(b) of the
United States Code and Section 9038.1(a)(2) of the COmmy-sion’s Regulations state that
the Commissien may conduct other examinations giid;audifs iiom time to time as it
deems necessary. v

LY

Scopa of Audit |
This audit examined: -

. The receipt of excessive contributions and k ‘ﬁls

. The receipt of contributions ,from prohlblted SOUFTes, » -
iittees.

1

2

3. The receipt of transfers from' othc,r authorized cofii

4, The disclosure of contributions and transfers receiv ed.
5. The disclosure of disbursementsSdebts and obligations.
6
7
8
9.

. The recordkeepmg. process and completeness of wecords ;
. The consistenct between 1eported hg%u and bank yéconds.
. The accuracy ol lhe Statement of Net @:n~tanding Campaign Obligations.
The campaign’s pllancb w ith spending limitations.
10. O‘hiég cagpmgn opélations necessiny to the review,

Ca pai Recnr%dwg,
ne '" cond U an mventory of campaign records before it begins the



Part 11
Overview of Campaign

Campaign Organization

Important Dates

e Date of Registration January 542007
o Eligibility Period Octob‘gmm — January 30, 2008°
e Audit Coverage January; 3, 2007 — March 31, 2008°
PR h
Headquarters Chapel Hill, NaUbCarolina
Bank Information T;L .
e Bank Depositories ' Three , N
e Bank Accounts - 17 Checking, 2 Investment 3
N

Treasurer _ : D
o Treasurer When Audit Was Condlicted  |¥ulius L. Gligmbers
e Treasurer During PTiod Covered by 1 Julins T.. Chambers

Audit . _ _ L B

A} ‘ -

Management Information X
e Attended FEC Campaign Finaiice ﬁ Yes

Sefinar
o 4WIE Ha.ndléa@Accm\mlihg and Paid Staff

“Recordkeeping Tasks hi

2 The period during which the candidate was eligible for matching funds began on the date of certification
of his matching fund eligibility and ended on the date the candidate announced his withdrawal from the
campaign. See 11 CFR §9033.

3 Limited reviews of receipts and expenditures were performed after March 31, 2008, to determine whether
the candidate was eligible to receive additional matching funds.



Overview of Financial Activity

(Audited Amounts)
Cash on hand @ January 3, 2007 $0
o Contributions From Individuals 39,643,966
o Matching Funds Received 7,404,083"
o Bank Loan - 8,974,714
o Offset to Expenditures A 967,088
o Other Receipts < 129,527
Total Receipts 4 % $57,119,378
o Operating Expenditures . 44,405,156
o Contribution Refunds % 3,720,268
o Loan Repayments and Other DlsbursemenW 17,383,067
Tatal Disbursements N $55:508,491
_Cash on hand @ Marzh 31, 2008 ) $ 1%87
. ' 2
‘ I

4 JEFP received an additional $5,478,795 in matching funds after March 31, 2008 for a total of
$12,882,878. This represents 61 percent of the maximum entitlement ($21,025,000) a Presidential
candidate could have received in the 2008 cycle.



Part 111
Summaries

Findings and Recommendations

Finding 1. Matching Funds Received in Excess of

Entitlement .

A review of JEFP’s financial activity through Decembe 11. 2008, and estimated winding
down costs indicated that it received matching funds ol moi¢ than $2.1 million in excess
of the Candidate’s entitlement. JEFF’s Statement of Nt Oun \mnding Campaign
Obligations (NOCQ) understuted its cash—on-nand overstated 1ty aocounts payable and
wiadhrg down expenses. The Audit staff rec mmnendt d that JF jrovide evidence that
it Hid not receive matchmg fuads in excess ol 1he entitlement.

In response, Counsel for JEFP (Counsel) Mated that the payroll of Febiuary 7. 2008,
represents a qualified campaign expense that should be included in the NOCO. Counsel
also stated JEFP’s overall objection to the repaymict y‘ol matching funds.

The Audit staff has review JEFP's l;\[)()lhc. and wherc .lppropnate made adjustments to
the NOCO. However, it remains the opinion of the Aud!t statT that JBFP received
matching funds, totaling %2.136,507, in excess of the Candidate_yrentitlement. (For more
detail, see p. 6.) ¢ : L

Finding 2. Misstatement of Financial Antivity

A cump i~on of JEFP"s reported linancial actwyaty to its bank records revealed a material
missttement ol reported cash-on-hand in calenda®year 2007 through March 31, 2008.
JEI-P understated itsgdecember 31. 2007, cash_én-hand balance by $585,814 and
undvr~tned its March 31. 2008, cash-on-hand balance by $468,676.

The Audit ~t:36f recommended that JEI'P amend its most receritly filed report to correct
the cash-on-luind bhalance.

In response, JEFP matciially complied with the recommendation. (For more detail, see p.
19.) .
Finding 3. Failure to Itemize Loan Repayments

During audit fieldwork, the Audit staff identified loan repayments, totaling $4,344,469,
that were not itemized. Although JEFP reported the amounts on the Detail Summary
Pages and itemized them on Schedule C (Loans) and Schedule C-1 (Loans and Lines of
Credit From Lending Institutions), it did not itemize them on Schedule B-P (Itemized
Disbursements).



The Audit staff recommended that JEFP file amended reports to itemize the loan
repayments.

In response, JEFP complied with the recommendation. (For more detail, see p. 20.)

Finding 4. Stale-Dated Checks

The Audit staff identified 202 stale-dated checks, totaling $267,529, and recommended
that JEFP provide evidence that the checks are not outstanding or make a payment to the
United States Treasury.

In response, JEFP documented that 83 checks, totaling % |:§5.8>71, were no longer stale-
dated as they either had cleared the bank or were for amounis that were determined to be
not owed. As a result, the remaining 128 stale-dated clicch-. totaling $141,808, require
repayment to the United States Treasury. (For more thetail. seep. 21.)

{

Summary of Amounts Potentially Owed to
the United States Treasury

e Finding 1 Matching Fundg Rvceiy éd in Exu.ss I $2,136,507
agefEntitlcmeni .

o Finding 4 Stale-Dated Ché€ks T 141,308

. Totil Due U.S Treasury = $ 2,278,315



Part IV
Findings and Recommendations

Finding 1. Matching Funds Received in Excess of
Entitlement

Summary

A review of JEFP’s financial activity through December 312008, and estimated winding
down costs indicated that it received matching funds of méresthan $2.1 million in excess
of the Candidate’s entitlement. JEFP’s Statement of Nt Ouistanding Campaign
Obligations (NOCO) understated its cash-on-hand, @+ vi~taled its accounts payable and
winding down expenses. Fhe Audit staff reconunehded that 11 1 provide evidence that
it id not receive matcHing fimds in excess ol 1he entitlement.

In response, Counsel for JEFP (Counsel) Stated that the payroll of 1 chraary 7, 2008,
represents a qualified campaign expense tha%‘;muld be invlided in the’ NOCO. Counsel
also stated JEFP’s overall objection to the repay mment ol matching funds.
The Audit staff has review JEFI'~ 1esponse and where appropriate made adjustments to
the NOCO. However, it remain- the opinion of the Auditgtaff that JRFP received
matching funds, totaling $2,136,507,%n cxcess ol the Candidate’s entitlement.

: )

b

Legal Standard , ,
A. Net Outstandin r«CampaignEObligalions. Within 15 days after the candidate’s date
of ineligibility (see‘%l’é'ﬁ']nilion below). the candidate must submit a statement of “net
outstanding campaign obligations.™ This statement must contain, among other things:

e the total of all commitice assets including cash on hand, amounts owed to the
commitice and capital assets listed ul,@ir fair market value;
the total of almq.mding obligations for qualified campaign expenses; and
e “an ¢~umate of necessary winding-down costs. 11 CFR §9034.5(a).

Y

B. Date of Ineligthility. ‘Liic date of ineligibility is whiehever of the following dates
occurs first: ;
o the day onWhich the candidate ceases to be active in more than one state;
e the 30th day following the second consecutive primary in which the candidate
receives less than 10 percent of the popular vote;
o the end of the matching payment period, which is generally the day when the
party nominates its candidate for the general election; or
¢ in the case of a candidate whose party does not make its selection at a national
convention, the last day of the last national convention held by a major party in
the calendar year. 11 CFR §§9032.6 and 9033.5.



C. Qualified Campaign Expense. Each of the following expenses is a qualified
campaign expense.
e An expense that is:

o incurred by or anbehalf of the candidate (or his or her campaign) during the
pericd begimning on the day the individual becames a candidate and
contimuing through the last day of the candidate’s eligibility under 11 CFR
§9033.5;

o made in connection with the candidate’s campaign for nomination; and

o not incurred or paid in violation of any federal law; or the law of the state
where the expense was incurred or paid. 11 €'l R §9032.9(a).

¢ An expense incurred for the purpose of determifuny whether an individual should
become a candidate, if that individual subsegueiily becomes a candidate,
regardlass of when that expense is paid. 11%€FR 3901 1.-1(a)(2).

¢ An expense associated with winding low n the campaizn and terminating politieai
activity. 11 CFR §9034.4(a)(3).

¢ Monetary bonuses paid after the dui:: o1 neligibility for commitiee ¢ employees arad
consultants, provided that they are pm 1 1vcognition of campaipi elated
activities or services; purguant to a writlcucontrs .ugé‘ade before thea
ineligibility; and, no later than 30 days after the date of ineligibility.

11 CFR §9034.4(a)(5). :

R

D. Value of Capital Assets. The fairgarket value of capital ssets is 60 peroent of the
total original cost oI the as<ets when acquired. A candidate mayselaim a lower fair
market value for a capital asset by listing*the assct on the NOC'O statement separately and

demonstrating, throngh docwnentation, the lower fair market value. 11 CFR
§9034.5(c)(l). ’

Ll ml to:Matc hm 'ayments s after Date of Ineligibility. If, on the date of
1gib 111ty, a cand % u.l outstandmn s@;npalgn obligations as defined under 11

CFR*- )034.5, that candidate may ‘ontinue to receive matching payments provided that
he or shi 111 has net outSt:uxling c.mipalgn debts on the day the matching payment is
made. 11¢ 'R §9034. 1(b).

F. Winding Down Lumta! ion. The total amount of winding down nosts that may be
paid for, in wholc of part. W i:h matching funds shall nnt exceed the lesser of:
s 10 percent o?pt'hc overall expenditures limitation pursuant to 11 CFR 9035.1: or
e 10 percent of the total of:
o The candidate’s expenditures subject to the over expenditure limitation as of
the candidate’s date of ineligibility; plus
o The candidate’s expenses exempt from the expenditure limitations as of the
candidate’s date of ineligibility. 11 CFR §9034.11(b)(1) and (2).




Facts and Analysis

A. Facts

The Audit staff prepared a Statement of Net Outstanding Campaign Obligations as of
January 30, 2008, the Candidate’s date of ineligibility (DOI). The Audit staff presented
the audited statement that appears on the next page in the Preliminary Audit Repart. This
statement was based on the review of JEFP’s financial activity through December 31,
2008 and included estimates for winding down costs thereafter. The Audit staff and
JEFP agreed on all NOCO components except for accounts payable for qualified
campaign expenses.



John Edwards for President

Statement of Net OQutstanding Campaign Obligations

$ 7,778,100

$18,689,723

As of January 30, 2008
Prepared thru April 30, 2010
Assets
Primary Election Cash-in-Bank %2 971,887
General Election Cash-in-Bank 321,290
Accounts Receivable i 455,789
Capital Assets . . 29,134
(. ~ -
Total Assets ST
Liabilities ¢
Primary Election Accounts Payable for Qualified \
Canipaign Expenses @ 1/30/08 - ~2,313,509
Refund of General Election Contri**.1.«1.~ 3,321,290
Loan Payable @ 1/30/08 8,974,713
Actual Winding Down Costs (1/31/08 —4/3(); .1 = 184,568
Estimated Winding Down Costs (5/1/10 %12 :1/11
Payable to U.S. Tr. - .:le-Dated Checks .
U | »
Total Liabilities g :

Net Outstanding Campaign Obligations (Delicit) as of January 30, 2008

(al

H
w

Eootnote to NOC'O) Sl:?l(-menl:
-

. 4
Y

EN § ) b

($10,911,623)

N
Estimat! vnding down cosi-iwill be canpared to actual winding down costs and adjusted accordingly.

Shown below\ arg adjustment Tor funds received after January 30, 2008 and through July

17, 2008.

Net Outstanding Campaign Obligations (Deficit) as of 1/30/08
Private Contributions Received 1/31/08 through 7/16/08
Interest Income Received 1/31/08 through 7/16/08

Matching Funds Received 1/31/08 through 7/16/08

($ 10,911,623)
358,983
22,110
8,825,425

Remaining entitlement as of 7/16/08
Matching Funds Received 7/17/08

($ 1,705,105)
4,057,453

Amount Received in Excess of Matching Fund Entitlement

$ 2,352,348
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As aresult, in the Preliminary Audit Report, the Audit staff concluded that JEFP was not
entitled to $2,352,348 of the matching fund payment ($4,057,453) it received on July 17,
2008.

1. Cash-In-Bank

The primary difference between the NOCO presented on the previous page and those
prepared by JEFP is the cash-in-bank balance. JEFP understated cash by $4.5
million. Most of the understatement of cash represented funds received for the
general election during the primary election period. The understatement of assets
caused the NOCO statements to show a larger deficit<4iul matching fund entitlement
than was the case. The Audit staff and JEFP agive on the cash balances presented in
the NOCO statement.

]
- N

2. Accounts Payable for Qualified Campaign Expenses — Payroll

Even though JEFP’s accounts payable [igure on its NOCO Wals not accurate, the
Audit staff and JEFP now agree on the amount of accounts payab t§ cept for the
February 7, 2008 payroll. The Audit stafl"~ calcylation of accounts*payuble on the
NOCO statement does not include $556,87 1 in pay1all paid on Februaty % 2008.
Absent further documentation. $556.871 is consideryd 10 be a monetary bonus paid to
99 employees. As noted in the legal Sandards, in‘erder to be a qualified campaign
expense, monetary bonuses paid after DOI 10 employees in recognition of campaign-
related activities or services must he paid no later than 3U,days after DOI and
provided for pugsuant 10 a written contiact ade prior 1o D@
§91134.4(a)(5)). 3 EFP representatives confirined that lh\.lu were no wiiiten contracts.

JEFP paid stall u\%‘ mhlj from mcepuu’{x_ﬂlrough January 30, 2008. In January

zpayroll periods ended on January 1, 2008 and January 30, 2008. On
3152008, anothgr pay period concludgd. This payroll totaled $761,193 and
paid on February 7, 2008, The amountin effect, tripled each employee’s pay for
month of Januan Throug%uut the audit fieldwork, the Audit staff made
numerous requests 1or an explanation and documentation of this payroll.

B. Prelimina‘rf\ Audit Report & Auciit Division Recommendation

1. Firat Exit Conference

This matter was prescnied to JEFP at the exit conference held on February 3, 2009.
The Audit staff provided its NOCO and warkpapers supporting all NOCQ
components.

Subsequently, the Assistant Treasurer responded that the purpose of the February 7,
2008 payroll was to reimburse employees who had not been paid their entire salary
due to limited funds available beginning sometime in August 2007. Although
requested, JEFP provided no specific details to explain how this payroll was
calculated or what employees were not paid their full salary. At the exit conference,
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the Audit staff made the Assistant Treasurer aware that documentation supporting this
payroll had not been made available.

During the exit conference response period, the Audit staff analyzed JEFP’s payroll
for the period August 2007 thraugh Janeary 2008. The review iadicater] that JEFP’s
explanation was ingorrect. Employees were paid in full from August 2007 through
January 15, 2008. However, during the following pay period, which ended January
30, 2008, employees received half of their normal net pay.’ Therefare, the Audit staff
considered that portion of the February 7, 2008 payroll necessary to make up the
difference in net pay plus associated employee/employcr payroll taxes ($204,322) to
be a qualified campaign expense and included the amamn on the NOCO in accounts
payable. The Audit staff considered the remaining portion of the February 7, 2008
payroll, or $556,871, a non-qualified campaign vspense and not included in the
NOCOQ payables. -

Subsequently, JEFP provided a second explanation of this paﬁ’g?ll. The Assistant
Treasurer indicated that as of January 1. 2008, campaign staff worked 24 hours a day,
seven days a week, with the understanding that salary would be inci€:i~ud for those
affected. The Assistant Treasurcr further in‘ﬂi"@ted‘l hat JEFP did not hay éysufficient
funds to pay the increased salary on the normal pay dates in January and that after
DOYJ, JEFP calculated the total amourigdue each employce and paid the increased
salary on February 7, 2008. I is &l’l §{Opinion that the I-cbruary 7, 2008 payroll
represents a qualified campaign expense, Which was thie 31DOT and therefore should
be included in the NOC(L B

With respect 1o resoarces not being avaulable during Janviary 2008 to pay the
increased salaric~, JEFP records indicate 11~ average daily cash was approximately

$4.2 million for Janualy. c\chﬁ'i'ﬁg eeneral clection contributions, which could not be

uséd-for prima Eypexpetises. Fuithier, J1 1P offgred no explanation as to how the

increased amotni was calculated or how angd when employees were notified; nor did
1;provide any documentation Ioi the decision to increase salary. As a result, the
Audjtistaff did not accept JER ' explanation.

The AuditStaff notified 11:FP of its conclusion by email and gave JEFP 10 days ta
respond. e ail ex; - ed that $556,871, reuesenting employee net pay and

employee/empf’%l_% o taxes, would not be included in the NOCO. Counsel
objected to the n ti

on by email and demanded a second exit conference.

5 Itis not clear why this payroll was reduced. As can be seen from the NOCO statement, JEFP appears to
have had funds available to meet the payroll, even setting aside the general election contributions, which
could not be used for primary expenses.
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2. Second Exit Conference
Although not required, a second exit conference was held on April 2, 2009.

Payroll
The Audit staff again informed JEFP that $556,871 of salary and payroll taxes
were considered non-qualified campnign expenses, excludable fram the NOCO.
Counsel offered: as a possible (third) explanation that certain staff may have
traveled to state office locations in order to clean out the offices and return rental
cars. However, no documentation supporting this cxplanation was provided.
Again, the Audit staff provided JEFP an additional l()-?ﬂay response period.

£
In response, Counsel stated that in December 2007, JIZFP determined that those
staying through the end of the campaign would rccci\‘@ksalary increase, which
would be paid out as permitted by JI i’ ic~ounzes. JEFI’ intended this pay
incrense primmarily to camprnsate statl o1 the fact that JI: FI° chspatched staff to
many different fieid locations throughout the country far the J @ggry prirnaries
and caucuses, placing them on an aound the-cloch ~chedule. JEFP also designed
the increase in pay to cover increased cosis that stallérs incurred begguse they
were on the road. In addition. (‘ounsel stated that on January 30, Z(E?; the date of
ineligibility, JEFP had approximately 70 office mnl volunteer sites in several
cities in various states. JEFI* had deployed stafi 10 ihiese locations, where it was
necessary to clean out and closc [ield otlices. JEFM determined that it would be
more efficicit 10 pay these individuals a finite amount instead of asking
employecs to wnr in receipts for reiimbursement. According to Counsel, this
would hrve been a difticult account;ng process, which JEEP eould more
efficiently magi"a-ge by a lump-sum sﬁ.u_\ [xiymet.

ff\v,l‘\:\\ days later, JgkI® provided a schedule: that reflected JEFP’s determination

-~ that all employees received a 31 perceriincrease in salary between December 23,
~ 2007 and Februafy 15, 2008. which was paid in one lump sum on February 7,
~2008. JEFP gavv cxamples ofithree different employees and how this paycheck
would have been allocated betwceen payable and winding down eategories.

With Pespccl to the nccounting burden of paying travel expenses, JEFP had
accounting proceduies in place for handling travel reimbursements. Throughont
the campaign. Hie lf1 «nbmitted travel reimbursements. Snornc were included iz
the NOCO's acceunts payable. The effect of a campaign increasing salary in lieu
of paying for travel reimbursements creates additional expenses for the campaign,
such as the employer’s share of payroll taxes, not to mention the additional tax
burden placed on employees. While it is reasonable that some staff would have
been involved in the office closeout process, it is not likely that all staff, such as
the chief of staff, ciiief financial officer or finance director, tock part in this effort.
The close out took ptace after DO¥ when only 14 people remained on the payroll.
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Estimated Winding Down Expenses

In response, JEFP estimated it would spend a total of $2,771,004 in winding down
expenses for calendar years 2009 through 2011 ($969,972 for 2009, $959,972 for
2010, $841,060 for 2011).5 Far the period Jaeuary 31, 2008 through April 30,
2010, estimates were converted to actual winding down expenses. Based en
JEFP’s actnai spending from January 2009 through April 2010, the Audit staff
calculated that estimated winding down expenses for the period of May 1, 2010
through December 31, 2011, $1,423,060 may be necessary to wind down the
campaign. With the exception of the adjustment for storage costs, the Audit
staff’s remaining estimated winding down expenses are very close to the amount
calculated by JEFP.

It should be noted that throughout the post audit perrxl. the Audit staff
consistently monitored estimated windiny: down expensgs. Bank records and
reported activity are reviewed in ordur (v convert estimated v inding down
expenses to actual winding down c¢xpeuses.

JEFP’s Overall Objection to the Repay ment ol:‘%htching Funds"

JEFP argues that the congbihiation of a shortfall iy the Presidential Primary
Matching Payment AccountiMatching Paymé'ﬁ:t!{Account) and the lack of a
quorum in the Commissionduring the first half ol 2008 put JEFP at a
disadvantage with respect Lb the receipl éi,fm;atching linds. JEFP argued that
matchable contributiuns received %rior ta DOI <hould hwatched regurdless of
whether thére are qualified vampaizn expenses ta pay. and eoncluded that tho
failure to¥qich thesc coitributions viplufes the First . kmendment rights of both
the candiratejand those individnals who cuntributed to the candidate’s committee.

With 1espect to 3l 1'P’s response, the Audi sL;alT b_ii,lieves that under 26 USC §9033(c)(2),
andidate who hag pa~sed the date of incligmility is not entitled to any further matching
dipayments except todefray quiglified campaign expenses incurred before the
candidgic became ineligibre. The%act that JEFP received contributions that otherwise
would be nichable does npLdetermine whether the candidate is eligible for further
payments. THeéintent of this scction is to allow the candidate to recelve matching funds
after the date of Incligibilitx only to pay debts for qualified eampaign eapenses. In
implemanting this provision. 1the Commission cansidered both debts incurred befare the
date of ineligibility and necessary costs of wrapping up the campaign. It alsa established
a procedure to monitor-whether the candidate still has qualified campaign expenses to be
paid prior to each post date of ineligibility payment, known as the NOCO Statement.’
Finally, the possibility of a shortage in the Matching Payment Account is recognized and
an equitable distribution calculation is specified in both 26 USC §9037(b) and 11 CFK
§9037.2. That equitable distribution formula was followed.

S In its 2009 estimates, JEFP included storage costs of $18,000 for the next seven years. JEFP
inadvertently included this same cost in its 2010 and 2011 estimates. The necessary adjustment has been
made.

7 See 11 CFR 9034.1(b), arrd 9034.5
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Subsequent to the date of ineligibility, campaigns are required to submit a NOCO
indicating the campaign has sufficient net debt to justify additional matching funds. The
last matching fund payment JERP received was $4,057,a53 on July 17, 2008. This
payment was based on a NOCO filed on June 25, 2008 that reflected net debt of
$4,684,340. However, as previously noted, that NQCO statenrerit was nrisamted.

There is no question that the combination of the shortfall in the Matching Payment
Account and the Commission’s lack of a quorum delayed payments. The Commission
took all steps in its power to minimize the impact on all matching fund recipients. All
matching fund requests received through December of 2007 were processed and certified
while the Commission still had a quorum. That allowed the Treasury Department to
begin making payments as soon as funds became available-without the need for turther
Commission action. All payments oertified by the Commi~sion before January 1, 2008
were pudd as fumds became ovailntle botwean Fehruury and April 2008. This pmocedure
also allowed campaigns to borrow funds uaing the matching 1umds a collatoral. JEFP
used this avenve to borrow $8.9 miltian in November and Decembur 2007, befare any
payments could have becn made under any circumstances. Even though the Commission
could not certify any payments during the lir~t hall' of 2008, matching 1ul requests
received after January 1, 2008 wurv processed, and the Gnipaigns were inlorimed of the
matchable amount. Campaigns ‘coulid use those amounts as collateral for loans if they
desired. Finally, any additional cxpenses incurred by eampaigns as a result of these
circumstances, such as interest on loans or increased legal cost~. would have been treated
as qualified eampaign cxpenses g&nd &3 have resulted in an addtional matching fuad
entitlerent. -

'i i ’
In summary, although it is true l%t matching lund payment§'were delayed during the first
half ef 2008, the Act ind Commission’s regﬁ?u 1ons are clear that in order to receive
matching fund payment- atter the date ol inehigilulity, a candidate must have net
outsluﬂding campaign oblrggugns on the date that_the matching fund payments are made.
JEIP does not argue ﬁ% it had S%i:ﬁciem obligjtions to justify the full amount it received
and agrees that it significantly unglci sated its assets on its NOCO Statement. The fact
that JLFI may have reccix cd contrrbutions before the date of ineligibility that were not
matched or that payments were defayed lor reasons beyond the contrel of the
Commission*o , does hot attow JEFP tu receive mawhing fund payments afier tHe
date of ineligibility in exces» of the amount of qualifiod eampaign expenses to be paid.

Based oa the above, H:I-}* wa- not entitled to $2,352,348 of the matching funds payment
($4,057,453) it received on July 17, 2008. Therefore, the Audit staff recammended that
JEFP demonstrate that it did not receive matching funds in excess of its entitlement. The
Preliminary Audit Report noted that absent such a demonstration, the Audit staff will
recommend that the Commission make a determination that $2,352,348 in matching
funds is repayable to the United States Treasury.

C. Committee Responsu to the Prelintinary Audit Report
In response te the Preliminary Aundit Report, Counsel related that threce were no mejor
discrepancies with the NOCO. Counsel continued te msintnin, however, that the entire
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February 7, 2008 payroll should be considered a qualified campaign expense and not as a
bonus.

Counsel also restated JEFP’s overall objection to repayment of Matching Funds as
discussed in its exit certference resportho nn page 13 of drs report.

In addition, Counsel provided another explanation for the February 7, 2008 payroll and
included a chart that categarized that portion of the payrall in dispute differently from its
previous explanations.

~

/
JEFP’s Breakdown of That Portion of the February 7. 2008, Payroll in Dispute:

Additional Make-up Salary p $ 44,917
Winding Down Expenses -~
Salary Jamuary 31, 2008 through ¥chruary 7, 2008 $187,567
Lump Sum Payment for Expenscs ,% 20,659
Total | %3,143°

JEFP provided a chart that indicated it reduced the ~alury ol ix employee- i 2007.
Although JEFP provided no documentation to support this chart, it concluded that these
six employees were owed $44,917 and that,.at a minimurh, this amount should be added
to the $204,322 that the Audit staff rccug'ﬁf;:‘d a~ permissible inake-up salary.

JEFP indicated that the 1em:iming pOIIIu?I ol the February ~. 2008 payroll was for
witiding down c@§is. which e qualified campaign expenses. The two main companents
of these windin% costs wete staff salaries-and lump sum payments made to staff to
reimburse for travel,Yodping and meal expenses incurred during the manth of January,
and theough February 7. 2008.

Aq;cordin'g to the i'esp%nxc, stall salaries for the period of January 31, 2008 through
Februaiy 7, 2008 totaled §187,567,-an average $3,552 per staff. Lump sum payments for
expenses lotaled $320,659. an averag’t‘:,.-rnagimbursement of $3,239 per staff.

Co &
The Audit s1all 1eviewed JEIP's response and offers the foHowing:

t }

Make-up Salar;’- $44.917. The Audit staff cenducted a review of the available payroll
records for each individual lisied by JEFP. The payroll records supported a reduction in
pay for the six employces, totaling $44,917. Howevar, one of the six individuals listed,
(make-up salary - $16,500) was not paid on February 7, 2008. Therefore, any reduction
in pay for this individual is irrelevant when discussing the February 7, 2008 payroll. This
individual received a payment of $7,675 for salary on February 11, 2008 that had already
been included in accounts payable on the NOCO. As a result, the Audit staff included an
additional $28,417 ($44,917 - $16,500) as a qualified campaign expense on the NOCO.

® The amount in dispute is actually $556,871. JEFP’s total is misstated by $3,728.
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Winding Down Salary - $187,567 January 31, 2008, to February 7, 2008. JEFP
indicated that winding down salaries for the period averaged $3,552 per employee. JEFP
appears to be saying that this payroll represented salary payments for only 53 (of the 99)
individuals paid on February 7, 2008 ($187,567 / $3,552). JEFP has nut providod any
dacumenitation thot identifies the staff members who were paid. This new explanution is
ineonsistent with the fact that 99 individuals were paid an February 7, 2008.

Further, if the average salary per staff member ($3,552) is incorrect and JEFP meant that
all 99 individuals were paid for winding down activities during this period, it should be
noted that 14 of these individuals remained on the payroll aixl received their normal
salary for this same period on February 15, 2008 (pay period January 31, 2008 through
February 14, 2008). The amount of that payroll has alway« been Included in the NOCO
as a winding down expense. The Audit staff does not accept JEFP’s explanation.

Lump Sum Payment for Expenses - $320.659. JEFP adaimed diat all 99 individuals
incurred expenses for winding down the campitign ($320,659 / 5 3.2.39). However, JEFP
has not provided documentation demonstratiny, that all 99 individualsguicurred expenses
or retained any documentation supporting umfﬁz-\pmsc\. T

The response stated that high-let ¢l ~tall performed winding down duties such as
organizing and archiving financi.l ymenis. contacting \endors, thanking donors and
coordinating with the candidates. Wlikely these types of activities would generate
reimbursed oxpenses. Again, these high:level cinloxces, 11 m total, received their
normal pay covering lize ~mne peried. ikély for perforining these same taslis. As
indivated ahove,gh€ ainoum ol the February 15, 2008 payroll (Januaey 31, through
Fehruary 14, 2008)gkas included in the NOCO as a winding dovm expense. The Audit
staff doea nat accepfU:FP’s explanation.

Finalls. mcunmyg salary and documeited rcimbug,‘ed expenses after the candidate’s date
of anelifibility would be considered permissiblewinding down expenses. Even if the
Comi ‘1$gion were to accept J1.11°°~ explanation with respect to the amount in question
($528,451 (5556,871 - $38.117)), the NOCO statement presented on page 18 includes
maximum allowable amount of wintimg down expenses. Including this amount would
require an wdju~tment to the rcl?aiuing estimated winding down expenses presented in
that NOCO bt w ogld net attect the amount nf nratching funds denmniied to ke in
excess af the candidate’s entilement. JEFP would still be required to make a repayment
of matching funds, totuling 52.136,507.

Specifically, based on JEFP’s actual winding down expenses during the post ineligibility
period, the Audit staff estimated that JEFP will spend an additional $1,216,981 in
winding down expenditures and reach the winding down limit ($4,205,000) by August
31, 2012. As previously stated, should the Commission accept JEFP’s position on the
remaining $528,454 the Audit staff would reduce estimated winding down expenses to
$688,527 ($1,216,981 - $528,454). As a resuit, assunting a constant level of wintling
down spending, JEFP would reach tinc wiliding down limit by October 2011. The
repayment would remain at $2,136,507. If, however, the Commission does not aecept
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JEFP’s explanation and JEFP spends less than the winding down estimate shown, the
repayment would increase accordingly.

The Audit staff continues to believe that only $232,739 ($204,322 + $28,417) of the
February 7, 2008 payroll represented a qualified oampaign expense. The remaining
$528,454 represented a non-qualified campaign expense.

Additional NOCO Adjustments

Based on JEFP’s response to Finding 4, Stale-Dated Checks, the following components
of the NOCO have been adjusted accordingly: (1) Cash-in-hank, (2) Accounts Payable
for Qualified Campaign Expenses and (3) Payable to L..S. | reasury — Stale-Dated
Checks.

The Audit staff revised the NOCO to include allaevisions discussed above. We have also
calculated actual winding down expenses thiough December 31, 2010 and updated the
estimated winding down expenses through .\ugust 31, 2012. The revised NOCO appears
on the following page. '

H
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John Edwards for President
Statement of Net Outstanding Campaign Obligations
As of January 30, 2008
Prepared thru December 31, 2010

Assets

Primary Election Cash-in-Bank %2.968,555

General Election Cash-in-Bank ».-21,290

Accounts Receivable 155,789

Capital Assets 1 79,134

~

Total Assets o ' $ 7,774,768
Liabilities f

Primary Election Accounts Payable for Qualified Camp.iix ~2,341,276

Expenses @ 1/30/08 '

Refund of General Election Contributicn- 3,321,290

Loan Pxyable @ 1/30/08 . ) 8,974,713

Actual Winding Down Costs (1/31/08 — 12/31/10) 42,988,019

Estimated Winding Down Costs (1/1/13 - 8/31712) 16,981  [a]

Payable to U.S. Treasury — Stale-1:1ed Checks . % 09953

I N ' -

Total Liabilities . $18,902,232
Net Outstanding ('ammiian Obligations (Deficit) us of January 30, 2008 ($11,127,464)

1 .
1 outnote to NOCO Staicment:

Y g
~ A%
.

{a] Estimated = uulmg down costs lizi ¢ been Eﬁulated not to exoeed limitations at 11 CFR §9034.11(b).

b4

Shown belovu aie .ulmstmc ni~ for funds received after January 30, 2008 through July 17,
2008.

Net Outstanding Campaign Obligations (Deficit) as of 1/30/08 ($ 11,127,464)

Private Contributions Received 1/31/08 through 7/16/08 358,983
Interest Income Received 1/31/08 through 7/16/08 22,110
Matching Funds Received 1/31/08 through 7/16/08 8,825,425
Remaining entitlement as of 7/16/08 (¢ 1,920,946)
Matching Funds Received 7/17/08 4,057,453

Amount Received {n Excess of Matching Fund Entitlement $ 2,136,507




19

As aresult, JEFP was not entitled to $2,136,507 of the matching fund payment
($4,057,453) it received on July 17, 2008. The Audit staff believes that JEFP should
make a repayment of $2,136,507 to the United States Treasury.

| Finding 2. Misstatement of Financial Activity

Summary

A comparison of JEFP’s reported financial activity to its bank records revealed a material
misstatement of reported cash-on-hand in calendar year 2007 through March 31, 2008.
JEFP understated its December 31, 2007, cash-on-hand balance by $585,814 and
understated its March 31, 2008, cash-on-hand balance by % 168.676.

The Audit staff recommended that JEFP amend 1ts{mu~| W u.mlv filed report to correct
the cash-on-hand balance.

N

In sesponse, JEFP materially complied with the recommendation.

Legal Standard N :

Contents of Reports. Each repofi must disclose: -

e the amount of cash-on-hand i the'beginning and end of the reporting period;

e the total amount of receipts for the reporting period and lor the election cycle;

e the total amount of disbursements lor the reporting period and for the election cycle;
and

e certain transaftivn~ that require 1temuauon on Schediide A (Itemized Receipts) or

Schedule B icterized Dishursements). 2 U:S.C. §4341b)(1), (2), (3), (4), and (5).
Facts and.Analysis

A fiRacts A -

pe fieldwork, a comparison of 31 1P’s reported financial activity to its bank records
revealcd a material misstatément ol_reported cash-on-hand for calendar year 2007
through Mareh 31, 2008. The ending cash-on-hand balance for calendar year 2007 was
understated 5y;:$585,814 and 1he ending cash-on-hand balance as of March 31, 2008 was
understated by §;

y A
B. Preliminary X"’i‘ﬁlil Report & Audit Division Recommendation
The misstatement of ca<h on-hand was primarily due to two factors. First, JEFP
understated unitemized receipts, most of which represented small credit card transactions.
This was due to a contribution processing software malfunction. JEFP was unaware of
this problem until the audit fieldwork. Second, certain disbursements, although initially
reported, were inadvertently voided and missing from the amended reports.

This matter was discussed at the exit conference. The Audit stafl provided JEFP
representaiives oopies af the Audit steff’s bank reconciliations and JEFP indicated a
willingness tn correet the misstated cash-on-hand figures.
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The Audit staff recommended that JEFP amend its most recently filed report to correct
the cash-on-hand balance, with an explanation that the change resulted from a prior
period audit adjustment. It was also recommended that JEFP reconcile the cash balance
of its most recent report to identify any subsceuent discrepancies that may have affected
the adjustments recormnended by the Audit staff.

C. Committee Response to the Preliminary Audit Report
In response, JEFP amended its reports and reiterated that the misstatements were the
result of an anomaly in the software used by JEFP.

| Finding 3. Failure to Itemize Loan Repayments N

Summary ¢

During audit fieldwork, the Audit staff identificd loan repayments, totaling $4,344,469,
that were not itemized. Although JEFP reponced the amounts on the Detail Summary
Pages and itemized them on Schedule C (I ouansj and Schedule C-1 11.oans and Lines of
Credit From Lending Institutions), it did noi :emize them on Schedule B-P (Itemized

Disbursements). ,

The Audit staff recommended that JII-I” rile amended 1eports to itemize the [oan
repayments. '

In response, JEFP complied with the rccommenﬂfmon. ~

p -
Legal Standard -
When to itemize: \V hen a loan repayment is made to any person in any amount, the
committee must repdri the:
name and address ol the payee: ¢
4 date and amount okpay e, zf S.C. ~43‘a(b)(5)(n) and 11 CFR
$104. 3(b)(4)(|||)

™~

Facts andsAna!yms

A. Facts

During fieldwork. the Audit ~iaff identified loan repayments, totaling $4,344,469, which
JEFP did not itemizc. .\lthough JEFP included the aggregate amount of these payments
on the detailed summany pages, it failed to provide supporting Schedules B-P, itemizing
the payments.

B. Preliminary Audit Report & Audit Division Recommendation

This matter was discussed at the exit conference. There was no obvious reason why the
loan repayrments were not itemized, but a JEFP representative agreed to amend the
ccmmittee’s reports as necessary.

The Audit staff recommended that JEFP file ainended reports itemiaiug the Inan
repayments on Schedule B-P, line 27(b).
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C. Committee Response to the Preliminary Audit Report
In response, JEFP filed amended reports itemizing the loan repayments.

| Finding 4. Stale-Dated Checks

Summary

The Audit staff identified 202 stale-dated checks, totaling $267,529, and recommended
that JEFP provide evidence that the checks are not outstanding or make a payment to the
United States Treasury.

In response, JEFP documnented that 83 checks, totaling S| §8.871, were no longer stale-
dated as they either had cleared the bank or were for amounis that were determined to be
not owed. As a result, the remairing 128 stale-da%'hwk < totaling $141,808, require
repayment to the United States Treasury. -~ -

Legal Standard

Handling Stale-Dated (Uncashed) Checks Ii a committee has 1ss”“¢d checks that the
payees (creditors or contributors) have not c.~ld. the comimittee must notily the
Commission of its efforts to locate the payees and encodrage them to cash th
outstanding checks. The commitiee must also submit a check payable to the United
States Treasury for the total arnount ol the outstanding checks. 11 CFR §9038.6.

]

Facts and Analysis

A. Facts p <

During fieldwork, the .\udit statl identified 202 stale daed checks, totaling $267,529.
The checks were datyd between I-ebruary 22, 2007 and May 21, 2008 and had not cleared
the bank as of February 28. 2010. .\ majority ol the stale-dated checks represented
refuml~‘nl' general election cunlnlmlmm .

‘gllmmary Audll Re pm’ﬁ& Audit Division Recommendation

Thls 1ter was discussed i the eait conference during which the Audit staff provided
JEFP repngdentatives with u ~chedule ofthe stale-dated checks. In response, JEFP
indicated tH contacted a number of individuals/vendors and reissued $114,481 in
stale-dated chet k~ but did not provide the cheek numbers of the reissued checks.
Without the chech numbers. the Andit staff could nat determine whether any of the
reissued checks had cleired the bank.

In the Preliminary Audi:;eport, the Audit staff recommended that JEFP provide evidence
that:

e the $114,481 in reissued checks have cleared the bank by providing copies of the
front and back of the negotiated checks along with bank statements;
and

» the remaining stale-dated checks, totaling $153,048 ($267,529 - $114,481) had
either been reissued and cleared JEFP’s bank or had been voided because no
obligntion exists.
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Absent such evidence, the Audit staff recommended that JEFP pay $267,529 to the
United States Treasury.

C. Committee Response to the Preliminary Audit Report
In its response, JEFP stated that 83 checks, totaling $138,871, should be removed from
the stale-dated check list and provided documentation in suppart of its position.

Based on a review of JEFP’s response and the documentation presented, the Audit staff
identified that 74 checks, totaling $125,721, were no longer ~tale-dated. For the
remaining stale-dated checks, JEFP did not provide sufficicni documentation to support
its position that no obligation existed or that the chechs hid cleared the bank as of
Deeember 31, 2010. Therefore, JEFP is required to pay the United States Treasury for
the remaining 128 stale-dated-checks, totaling S1-11.808.

%‘ .



