FEDERAL ELECTION COMMISSION AT T VAN
WASHINGTON, D.C. 20463

June 23, 2011

MEMORANDUM
To: The Commission

Through: Alec Palmer ﬁﬂ
Acting Staff Director

From: Patricia Carmona -'PO
Chief Compliance Officer

Joseph F. Stoltz
Assistant Staff Dj
Audit Division

Thomas J. Nurthen ‘ '
Audit Manager

By: Mary Moss@tv’

Lead Auditor

Subject: Audit Division Recommendation Memorandum on John Edwards for
President (JEFP)

Discussed below is JEFP's response to the attached Draft Final Audit Report
(DFAR) as well as the Audit Division’s comments and reconrmendations. The Office of
General Counsel reviewed this memorandum, concurs with the recommendations, and
provided the attached comments.

JEFP declined the opportunity for an audit hearing and did not respond to Findings
2,30r4.

Finding 1. Matching Funds Received in Excess of Entitlement

In response to the Draft Final Audil Report, Counsel for JEFP (Cotnsel) has
restated many of the same arguments made previously with respect to the February 7, .
2008 payroll and to JEFP’s overall objection to the repayment of matching funds. In
addition to those arguments, Counsel stated that the pertion of the Febmuary 7, 2008



payroll in question ($528,454) should be treated as a “pre-DOI [date of ineligibility)
qualified campiign expense” for the Soltowing reasons:'

¢ To compensate staff for overtime and extra hours worked during January 2008.

e To compensate staff for remaining with the campaign after DOI to perform
functions relating to closing out campaign offices.

¢ To compensate staff for extra expenses they may have incurred, including assisting
in the close-out of the campaign.

Counsel corninued that the fihal payroll was to compensate staff for their work prior to
DOI and to deal with obligations (leased office space, rental cars, leased equipment, etc.)
that were undertaken by the campaign prior to DOI. As such, accordiag to Counastl, the
final payrotl amouni that the Audit Divisien is challenging is a qualified campaign
expense because the expenditure (1) occurred within several days of the end of the
campaign, (2) was driven by conditions and obligations in existence prior to DOI, and (3)
should be treated on the same basis as other pre-DOI expenditures. Counsel also stated
that “the final payroll was intended to deal with a variety of issues, including all of the
explanations enumerated in the DFAR.”

- In addition, the nesponse addtesses a mutber not discassed in detwil in any response
receivati tu date. Counsel atated:

“Sinae JEFP filed its Response to the Preliminary Audit Repoat in
December 2010, JEFP has become involved in providing extensive
information to the Department of Justice. Although the Committee is not
under investigation, it has been necessary for JEFP to incur unanticipated
expenses, including additional staff and legal costs. These costs do not
fall within the ambit of typical ‘winding down’ costs because they are not
incurred for a Conmmnission audit or compliance with public financing
laws. Rathur, thusn costs are actually quulified campaign exprenses that ane
beyond winding down costs. Because tiie Conemittee’s effarts have bean
more oxtensive than anticipeted, and have mquirad a large fiannciat
commitment, JEFP might exceed the limit en winding down costs. (11
C.F.R. §9034.11.) Therefore, JEFP is seeking a determination from the
Commission that the Committee may re-allocate those costs as qualified
campaign expenses. In the alternative, the Committee requests that the
Commission determine that, due to unforeseen circumstances, these
expemses be excluded from winding down costs for the purposes of the
10% limit on such costs.”

' In response to the Prediminary Awudit Report, Caunsel arguod that this amannt represenwal a8 winding down
expense and identified an amount that represented staff salaries covering the period January 31, 2008, to
February 7, 2008, as well as an amount that represented a lump-sum payment for expenses.




Finally, Counsel stated that the Statement of Net Outstanding Campaign
Obligations (NOCO) as it appeared in the Draft Final Audit Report (DFAR) values
JEFP’s cupital assets at $29,134 but that this valuation is not an accurate reflection of
the current value of tite assets. Counsel notias that tha DFAR reilects valwation of
assets from 2G08. Sinee that date, the value of these assets has declined dramatically.
The response explains that elentranic items substantially decreased in valoe with age
and several of these items are no longer functional. Therefore, the value of capital
assets for NOCO purposes should be reduced to $1,775, the current value of these
assets. Counsel also indicated that it will provide additional documentation.

'The Audit staff offers the following concerning JEFP’s respense:

February 7, 2408 Payroil - JiFP has offered a number of explarmatinas te
demonstrate why this payroll should be considered a qualified campaign expense and
included on the NOCO statesrent. To dute, tha Auadit staff has not acaepted any of the
explanations. Nor does the Audit staff acespt Counsel’s current position: that the payroll
represented a pre-DOI qualified campaign expense because ataff salaries were incurred in
January 2008, or that the payroll covered expenses incurred after DOI but “driven by
conditions and obligations in existence prior to DOI.”

Counsel has not provided any docurnentation in suppert of its positions. Ninety-
nine individuals were on the payroll in January 2008. These individuals were paid for
their services in the normal course. Counsel now states that a portion of the payroll in
question represenis “overtime and exsra houre worked during January 2008.” However,
Caiensel hes providad no decumentation thet identifies the individuals or the houra eaoh
individual worked. If a portion of the payroll represented reimbursements for expenses
incurred by staff while closing offices or returning rental cars after DOI, as well as for
post-DOI compensation, then documentation in suppaort of these expenses should have
been maintained.

Expenditures Associated with Providing Information to the Department of

Justise — Counsel is seeking a detormiuation from the Commission that allows JEFP
eithor to re-milovate the costs associated with providing information to the Department of
Justice as a qualified campaign expense, or to exclude these winding down expense costs
from the winding down expense limitarion,

JEPF has not provided any documentation supporting any amounts paid or
outstanding for providing such services. Further, the Audit staff believes that these type
of expenditures are permissible winding down costs subject to the winding down expense
limitation at 11 CFR §9034.11(b).

The Explanation and Justification for this regulation appears to contemplate this
type of aetivity. While discussinyg a commeater’s anguinent that the Commiosioa could
crente a fund fon primary oandidates like the GELAC (whiah is for gemenal elemion
candidutes), the Commission provided a number of reasons why such a fund was not
necessary. The Commission concluded that a new primary legal defense fund for



enforcement matters and other legal proceedings (emphasis added), or a primary legal and
compliance ftimd similar to a GELAC, is not necessary or appropriate for primary election
candidates.

The Explanation and Justification further states:

*This limitation only applies to the use of public funds or a mixture of
public and private funds for winding down costs. The final rule allows a
primary candidate who is in a deficit position at DOI to pay for winding
down costs in excess of the limitation after the commiittee’s accounts no
longer contain amy matching funds.”

The last matching peynent received by JEFP was $4,057,453, on July 17,
2008. Of this amount, JEFP was only entitled to $1,920,946 ($4,057,453 -
$2,136,507 (repayment amount)). Based on JEFP's expenditures after July 17, 2008,
the matching funds ($1,920,946) would have heen exhausted fram JEFP bank
accounts as of April 30, 2010. Therefore, JEFP can exceed the winding down
expense limitation without incurring a non-qualified campaign expense(s) since
matching funds would no longer be in JEFP's bank accounts. See 11 CFR
§9038.2(b)(2)(iii)(B).

Valuatien of Capital Asaets — The Audit staff agrees that Wie NOCO valuation of
capital assets is not un accurate reflection of the current value of capital assets, nor should
it be. The NOCO represents a committee’s financial position as of the candidate’s date of
ineligibility. The Regulations include as rssets the fair market value of eapital assets on
hand (as of the date of ineligibility). If total libilities exceed total assets, then the
candidate is entitled to additional matching funds.

As is customary, the Audit staff worked with JEFP’s representative and agreed that
the fair market value of capital assets at the candidate’s date of ineligibility was $29,134.
Committees have the option of selling their capital assets or continuing to use them while
winding down the campaign. Based on Counsel’s response, it appears that JEFP
continued to use seme of its cepital asscts.

The Audit staff mcominends that the Commission find that JEFP was nat entitled
to $2,136,507 of the matching fund payment ($4,057,433) it received an July 17, 2008 and
that JEFP should repay $2,136,507 to the United States Treasury.

Finding 2. Misstatement of Financial Activity

The Audit staff recomumends that tire Commission find that JEFP understated its
cashi-on-hand balance.



Finding 3. Failure to Itemize Loan Repayments

The Audit staff recommends that the Commission find that JEFP failed to itemize
loan repayments, totaling $4,244,469, on Schedute B-P (Itemized Disbursements)

Finding 4. Stale-Dated Checks

The Audit staff reccommends that the Commission find that JEFP should pay
$267,529 to the United States Treasury.

If the above recommendations are approved, the Audit staff will prepare a
Proposed Final Audit Report within 30 days of the Commission’s vote.

Should an objection be received, Directive No. 70 states that the Audit Division
Recommendation Memorandum will be placed on the next regularly scheduled open
session agenda.

Documents related to this audit report can be viewed in the Voting Ballot Matters
folder. Should you have any questions, please contact Mary Moss or Thomas Nurthen at
694-1200.

Attachments:
- Draft Final Audit Report of the Audit Division on John Edwards for President
- Office of General Counsel Analysis (DFAR) Received May 12, 2011
- Office of General Counsel Analysis (ADRM) Received June 23, 2011

cc: Office of General Counsel




Draft Final Audit Report of the
Audit Division on

John Edwards for President
January 3, 2007 - March 31, 2008

Why the Audit About the Campaign (p.2)

Was Done John Edwards for President is the principal campaign committee
Federal law requires the for John Edwards, a candidate for the Democratic Party’s
Commission to audit nominatioa for the ofﬁce ‘of Pregident of the United States. The
every political committee in Chapel Hl“ North Carnh"a For
established by a candidate

who receives public funds

for the pnmary

campaign.! The audit Financial Acﬂﬂty (p 3)

determines whether the * Receipts

candidate was entitled to o "=Conmbutmns From Indmduals $39,643,966
all of the matching funds o Mu;ching Funds Recelved 7,404,083
reonived, whether the o Bdﬁk Loan % o 8,974,714
campaigr used the o t8 967,088
matching funds in Xe) 129,527
accordance with the giatﬁ : $57,119,378
whether the candidate i§:

entitled to addlqual

matching, mpds, andzy; e $44,405,156
whethe:: the campalgn 3,720,268
otherwnségomphed with 'q%Lm Repayments and Other

the limitmficis, \ sbursements 7,383,067
prohibiticas, df iy TOt msbursements $ 55,508,491

disclosure requirérhents of ¥

the electios law. % Findings and Recommendations (p. 4)
5, ¥ Matching Funds Received in Excess of Entitlement

Future Actlon R %s*é‘ (Finding 1)

The Commissionmay = e Misstatement of Financial Activity (Finding 2)

initiate an enforcement o Failure to Itemize Loan Repayments (Finding 3)

action, at a later time, with o  Stale-Dated Checks (Finding 4)

respect to any of the

matters discussed in this

repart.

! 26 U.S.C. §9038(a).
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Part I
Background

Authority for Audit

This report is based on an audit of John Edwards for President (JEFP), undertaken by the
Audit Division of the Federal Election Commission (the Commission) as mandated by
Section 9038(a) of Title 26 of the United States Code. That section states “After each
matching paynrent period, the Commission shall conduct a thoreugh examination and
audit of the qualified cempaign expemses of every candidate and his authorized
comroittees who rocoived payments umier sectiun 9037.” Alsn, Seotion 9039(b) of the
United Stntes Code and Section 9038.1(a)(2) of tire Commission’s Regulatians state that
the Comniission mey conduct other examinatiors md audits from time to time =s it
deems necessary.

Scope of Audit

This audit examined: :

The receipt of excessive contributions and loans

The receipt of contributions from prohibited sourceq

The receipt of transters from ‘other authorized committees.
The disclosure of contrihutioas aind tranifers rozeivad, -

The disclosure of disbursements, debts and; aliligatiens.
The «acordkeeping process and completoness of records.
The consmtancy betweenreponted figtires and bank records.
The accuracy: ‘of the Statethént of Net Qutsiandmg Carripaign Obligations.
The campmgn sépmpllance'wlth spendigg Jimitations.

VRO P LN~

)
g
é
-
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gdit staff rouhﬂﬁi&conduats an inventory of campaign records before it begins the
audxt fiéldwork JEPP’s fécords were subst&ntlall'y complete and the fieldwork began
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Part 11

Overview of Campaign
Campaign Organization

Important Dates

o Date of Registration

January §, 2007

o__Eligibility Period

October 31, 2007 — January 30, 2008*

e _Audit Coverage

January 3, 2007 — March 31, 2008°

Headquarters | Chapel Hill, North Camlina
Bank Information |

o Bank Depositories "I Three ... '
e__Bank Accounts 17 Chec}ﬁng. 2 Investment
Treasurer 4 Hay

o Treasurer When Audit Was Conducted [ Tulius L. Chambers

o Treasurer During Period. Covered by

Jp}i__tj:e L. Chambers

g
4-Yes
ah
e g

% Paid Saft

2 The period during which the candidate was eligible for matching funds began on the date of certification
of his mm:.hmg fund eligibility and ended on the date the candidate announced his withdrawal from the
campaign. See 11 CFR §9033.

3 Limited reviews of receipts and expemht\me were performed after March 31, 2008, to determine whether
the candidate was eligible to receive additional matching funds.



Overview of Financial Activity

(Audited Amounts)
Cash on hand @ January 3, 2007 $0
o Contributions From Individuals 39,643,966
o_ Matching Funds Received 7,404,083°
o Bank Loan 8,974,714
o Offset to Expenditures - 967,088
o Other Receipts i 129,527
Total Receipts o $57,119,378
o__ Operating Expenditures 44,405,156
o Contribution Refunds _ 3,720,268
o Loan Repayments and Other Disbursements 7.383,067
Total Disbursements $55,508,491
Cash on hand @ March 31, 2008 $ 1,610,887

4 JEFP received an additional $5,478,795 in matching funds after March 31, 2008 for a total of
$12,882,878. This represents 61 percent of the maximum entitlement ($21,025,000) a Presidential
candidate could have received in the 2008 cycle.



Part III
Summaries

Findings and Recommendations

Finding 1. Matching Funds Received in Excess of

Entitlement

A review of JEFP’s financial activity through December 31, 2008, and estimated winding
down costs indicated that it received matching funds of more than $2.1 million in excess
of the Candidate’s entitlemmnt. JEFP’s Stutement of Net Outstanding Campaign
Obligations (NOCO) undevstaled its aash-on-hand, overstated its accounts payable ard
winding down expenses. The Audit staff recommended that JEFP pravisle evidenae that
it did not receive matching fimds in excess of the entitlement.

In response, Counsel for JEFP (Counsel) stated that the payroll of February 7, 2008,
represents a qualified campaign expense that should be included in the NOCO. Counsel
also stated JEFP’s overall objection to the repayment of matching funds.

The Audit staff has reviewed JEFP’s response and where appropriate made adjustments
to the NOCO. However, it remains the opinion of the Audit vtaff that JEFP recelved
matching funds, totaling $2,136,507, in excess of the Candidate’s entitlement. (For more
detail, see p. .) ' '

thing 4. Minatatement of Finaneial Activity

A aomparison of JEFP’s reported financial activity to its bank records revealed a material
misstatement of reported cash-on-hand in calendar year 2007 through March 31, 2008.
JEFP understated its December 31, 2007, cash-on-hand balance by $585,814 and
understated its March 31, 2008, cash-on-hand balance by $468,676.

The Audu staff mconnnmded that JEFP amrend its most recently filed rapcet to correct
the cash-on-hnml h:niance

In response, JEFP matenally complied with the recommendation. (For more detail, see p.

19.)

Finding 3. Failure to Itemize Loan Repayments

During audit fieldwork, the Audit staff identified loan repayments, totaling $4,344,469,
that were not itemized. Although JEFP reported the amounts on the Detail Summary
Pages and itemized them on Schedule C (Loans) and Schedule C-1 (Loans and Lines of
Credit From Lending Institutions), it did not itemize them on Schedule B-P (Itemized
Disbursements).




The Audit staff recommended that JEFP file amended reports to itemize the loan
repayments.

In response, JEFP complied with the recommendation. (For more detail, see p. 20.)

Finding 4. Stale-Dated Checks

The Audit staff identified 202 stale-dated checks, totaling $267,529, and recommended
that JEFP provide evidence that the checks are not outstanding or make a payment to the
United States Treasury.

In respumse, JEFP documented that 83 checks, totaling $138,871, were no longer stale-
dated as they either had cleared the bank or were for amounts that were determined to be
not owad. As a result, the remaining 128 stale-dated checks, totaling $141,808, require
repayrent ta the United States Treesury. (For more detail, see p. 21.)

Summary of Amounts Potentially Owed to
the United States Treasury

¢ Finding 1 Matching Funds Recewed in Excess ¥ $2,136,507

= of Entltlement

s Finding 4 141,808

'l‘otal Due U. T!'easury - $ 2,278,315



Part IV
Findings and Recommendations

Finding 1.  Matching Funds Received in Excess of
Entitlement

Summary

A review of JEFP’s financial activity through December 31, 2008, and estimated winding
down costs indicated that it received matching funds of more than $2.1 million in excess
of the Candidate’s entitlement. JEFP’s Statement of Net Outstanding Campaign
Obligationa (NOCO) undesstuted its cash-on-hand, overstated its accounts payable and
wiading down expenses. The Audit staff recominended that JEFP provide evidence that
it did ot recoive mmiching fimds in excess of the entitlement.

In response, Counsel for JEFP (Counsel) stated that the payroll of February 7, 2008,
represents a qualified campaign expense that should be included in the NOCO. Counsel
also stated JEFP’s overall objection to the repayment of matching funds.

The Audit staff has reviewed JEFP’s response and where appropriate made adjustments
to the NOCO. However, it remains the opinion of the Audit staff that JEFP received
matching funds, totaling $2,136,507, in excess of the Candidate’s entitlement.

Legsl Standard
A. Net Qutstandiag Campaign Obligations. Within 15 Hays aftar the candidate’s date
of ineligibility (see definition below), the candidate must submit a statement of “net
outstanding campaign obligations.” This statement must contain, among other things:

. the total of all committee assets including cash on hand, amounts owed to the

- committee and capital assets listed at their fair market value;
o t.be total of all outstanding obligations for qualified campaign expenses; and
o adfjg stlmate of necessary winding-down costs. 11 CFR §9034.5(a).

B. Date of Inelngﬂmihty The daie of ineligibility iz whithever of the follawing dates
occurs first:
e thedayon wh1ch the canchdate ceases to be active in more than one state;
e the 30th day foilewmg the second consecutive primary in which the candidate
receives less than 10 percent of the popular vote;
¢ the end of the matching payment period, which is generally the day when the
party nominates its candidate for the general election; or
¢ in the case of a candidate whose party does not make its selection at a national
convention, the last day of the last national convention held by a major party in
the calondar year. 11 CFR §§9032.6 and 9033.5.



C. Qualified Campaign Expense. Each of the following expenses is a qualified
campaign expense.

e An expense that is:

o incurred by or on hehalf of the candidate (or his or her campaign) during the
period beginning on the day the individual becomes a candidate and
continuing through the last day of the candidate’s eligibility under 11 CFR
§9033.5;

o made in connection with the candidate’s carnpaign for nomination; and

o not incurred or paid in violation of any federal law or the law of the state
where the oxpense was incurred or paid. 11 CFR §9032.9(a).

e An expense tncurrsl for the purpose Ui detenaiiing whetiter an individual shbuld
become a canilidate, if that individual sutsequently becornes a candidate,
regardless of when that exponse is paid. . 11 CFR §92034.4(a)(2).

e An mxpense asseciséed with winding down the campaign and temmatmg political
activity. 11 CFR §9034.4(a)(3). J

e Monetary bonuses paid after the date- of ineligibility for commxttee employees and
consultants, provxded that they are pauf in.recognition of campaign related
activities or services; pursuant to a written contract made before the date of
ineligibtiily; and, no tater.than 30 days after the date of ineligibility.

11 CFR §9034.4(a)(5).

D. Value of Capital Asgpts. The E’am market vahee of cupltal asseta is 60 porcent of the
total original cost of»ﬁ\e ;;gap when acguued A candxdate may claim a lower fair
market value for;g capltal asSét*by listing t;@ jsét on the NOCO statement separately and
demonstrating, througb decumeitation, theT jer fair markét value. 11 CFR
§9034.5(c)(1). I

inbitity, a candidptc has’ nét outstandmggcampal@n obligntiahis as deﬁued under 11
CFR:§9034.5, that caxid te may cgntmue to receive matching payments provided that
he or sh’éfstlll has net outé dmg campalgn debts on the day the matching payment is
made. 1F%GER §9034.1(b2%, B

F. Winding %%L!mitaqﬁp. The total amount of winding down costs that may be
paid for, in whole @‘part, #ith matching funds shall not exceed the lesser of:
o 10 percent of th “9yerall expenditures limitation pursuant to 11 CFR 9035.1: or
o 10 percent of the'total of:
o The candidate’s expenditures subject to the over expenditure limitation as of
the candidate’s date of ineligibility; plus
o The candidate’s expenses exempt from the expenditure limitations as of the
candidate’s date of ineligibility. 11 CFR §9034.11(b)(1) and (2).




Facts and Analysis

A. Facts

The Audit staff prepared a Statement of Net Outstanding Campaign Obligations as of
January 30, 2008, the Candidate’s date of ineligibility (DOI). The Audit staff presented
the audited statement that appears on the next page in the Preliminary Audit Report. This
statement was based on the review of JEFP’s financial activity through December 31,
2008 and included estimates for winding down costs thereafter. The Audit staff and
JEFP agreed on all NOCO components except for accounts payable for qualified
campaign expenses.




John Edwards for President

Statement of Net Outstanding Campaign Obligations
As of January 30, 2008
Prepared thru April 30, 2010

Assets

Primary Election Cash-in-Bank $3,971,887

General Election Cash-in-Bank " 3,321,290

Accounts Receivable o 455,789

Capital Assets - 29,134
Total Assets o $ 7,778,100
Lisbilities

Primary Election Accounts Payable for Qualified : RN

Cawpajgn Expenses @ 1/30/08 . .77 82,313,509

Refund of General Election Contributions . - e 3,321,290

Loan Payable @ 1/30/08 ' ... 8974713

Actual Wiading Down Costs (1/31/08 - 4/30/ 10) 7.7 2,584,568

Estimated Winding Down Costs (5/1/10 - 12/31/1 l) o -1,423,060 [a]

Payable to U.S. Treasury - Shlo-Dated Checlq L 72,583
Total Liabilities | $18,689,723
Net Outstanding C mpaign O ficit) as 'of January 30, 2008 (510911,623)

{a] Estint ed wmdmg down cnltg ynll be eompared to actual winding down costs and adjusted accordingly.

Shown below are adjustmen afor funds received after January 30, 2008 and through July
17, 2008.

Net Outstanding Cdmpaign Obligations (Deficit) as of 1/30/08 ($10,911,623)

Private Contributions Received 1/31/08 through 7/16/08 358,983
Interast Income Received 1/31/08 through 7/16/08 22,110
Matching Funds Received 1/31/08 through 7/16/08 8,825,425
Remaining entitlement as of 7/16/08 ($ 1,705,105)
Matching Funis Received 7/17/08 4,057,453

Amount Received in Excess of Matcltiug Fund Entitlemnent $ 2,352,348




10

As a result, in the Preliminary Audit Report, the Audit staff concluded that JEFP was not
entitled ta $2,352,348 of the matching famd payment ($4,057,453) it receivad on July 17,
2008.

1. Cash-In-Bank

The primary difference between the NOCO presented on the previous page and those
prepared by JEFP is the cash-in-bank balance. JEFP understated cash by $4.5
million. Most of the understatementt of cash represented funds received for the
general election during tlie primary election period. The understatement of assets
caused the NOCO stutements to show a larger deficit imnd maiching fimd entitlemont
than was tre cnse. The Auiit stoff and JEFP ngrea on the eash balunaes presmtnd in
the NOCO utatement.

2. Accounts Payable for Qualified Camp'algn Expenses Payroll

Even though JEFP's accounts payable figure on its NOCO was not accurate, the
Audit staff and JEFP now agree on the amount of accounts payable, except for the
February 7, 2008 payroll. The Audit staff's calculation of accounts payable on the
NOCO statement does not include $556,871 in -payroll paid on February 7, 2008.
Absent further documentatxon, $556,871 is consndered to be a monctacy bonus patd to
99 employees. As noted in the legal stapdards, in or(}et tobea thﬁdd campalgn
expmse, mouohay tonusas pani au‘ier 1'5@110 employeés i recogiation of aamioign-
relatad activities ar services mnst be paid 66 liter than 30 'days efter DOI and
provided for ‘purgumteto fwriften coﬁ;ract madet ppor to DOI (11 CFR

§9034. 4(a)(5)) JEFP répresentatxves ctmﬂrmtd that there were no written contracts.

,~..

JEFP paid staff’ twwe monthly from mceptlo;n through January 30, 2008. In January
2008,.the payroll peridds&ndud omlanuary I;, 2008 and January 30, 2008. On
Jmi;;y«-ar@zggsi anotherp iodigopcluded. This payroll totaled $761,193 and
uary 7, qug The mgﬁﬁ}}* in effect, tripled each employee’s pay for
fy: Throtugant the andit fieldwork, the Audit staff made
'ml ané doeumentation of this mayroli.

Tt
"" 4

i _' ﬁ\ndit Rep‘f)*t & Aulllt Division Recorxmendation
S ;:gﬁ =

1. First Exit L-*_d‘p_ilferelf;_:“é“

Subsequeirtly, the Assistant Treasurer responded that the purpose of the February 7,
2008 payroll wns to reimburse employaes who had upt keen paid thair euiire salary
due to limited funds available begiyming sometime in August 2007. Although
requested, JEFP provided no specific details to explain how this payroll was
calculated or what employees were not paid their full salary. At the exit conference,



the Audit staff made the Assistant Treasurer aware that documentation supporting this
payroil had not been mailz: available.

During the exit conference response period, the Audit staff analyzed JEFP's payroll
for the period August 2007 through January 2008. The review indicated that JEFP’s
explanation was incorrect. Employees were paid in full from August 2007 through
January 15, 2008. However, during the following pay penod, which ended January
30, 2008, employees received half of Qicir normal net pay.® Therefore, the Audit
staff considered that portion of the February 7, 2608 payroll necessary to make up tire
differencoe in net pay plus associated employee/employer payroll taxes ($204,322) to
be & qualified sempaign expense and included the amount on the NOCO in eeecunts
paynble. The Audit ataff consideted the tcmmnmg podion of the Fobmary 7, 2008
payrall, or £556,871, a non-quelified compaign expensa and nat included in the
NOCO payables.

Subsequently, JEFP provided a second explanatlon of this payroll, The Assistant
Treasurer indicated that as of January 1, 2008, campaign staff worked 24 hours a day,
seven days a week, with the understanding that salary would be increased for those
affected. The Asyistant Treasurer further indicated that JEFP did not hawe sufficient
funds to pay the increased salary.on the normal pay dates in Januery and thal after
DOI, JEFP calculated the total. arliownit, du each emisloyne and patd the increased
saliy en February 7, 2008. 1t 1s JBFP‘s Opinion that tliaFebmary 7, 2008 puymoll
reprasents a qualified campns[;n expense, whlch was due’ at DOI aad thorefare should
be included in tthQ 0 i

!.'.... .
R T

With respect to resources not being avallable dunng January 2008 to pay the
increased salaries; JEFP records indicate its-average daily cash was approximately
$4.2, million for Januaty! excluding gcleral election contnbutlons, which could not be
weﬁgfor'ﬁma¢XPen

?‘P 3
1ty§“' yvide any dociig
ltaff did oot }

The A P?S | : i notified":,, P of its cnnclusmn by email and gave JEFP 10 days to
:émail explaified that $556,871, representing employee net pay and
employee/em plo 11 taxes, would not be included in the NOCO. Counsel

objected to the noi{ﬁsaﬁon by email and demanded a second exit conference.

5 Itis not clear why this payrnil wasreduced. As can be seen fraam the NOCO suteeeint, JEFP appears to
have had funde available to meet the payroll, even getting aside the genezal election contributions, which
could not be used for primary expenses.
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2. Second Exit Conference
Although nat required, a ssoond enit conference was held on April 2, 2009.

Payroll

The Audit staff again informed JEFP that $556,871 of salary and payroll taxes
were considered non-qualified campaign expenses, excludable from the NOCO.
Counsel offered as a possible (third) explanation that certain staff may have
traveled to state office locations in order to clean out the offices and return rental
cars. However, no documentation supporting this explenation wus provided.
Again, the Audit stuff provided JEFP an additionul 10-day respouse period.

In respanse, Couensel ctated that in December 2007 IEFP determined that those
staying through the end of the campaign would receive a salary increase, which
would be paid out as permitted by JEFP:résources. JEFP intended this pay
increase primarily to compensate staff for the fact that JEFP dispatched staff to
many different field locations throughout the country for the January primaries
and caucuses, placing them on an around-the-clock schedule. JEFP also designed
the increase in pay to cover increased costs that staffers incurred because they
were on the road. In addltlon, Cewensel staled that on Jaxuary 30, 2008, the date of
melxgib:hty, JEFP had upproxnmﬁtely 76 offies and voluntver sites in several
citics in varioun states. JEFP:had dqaioyed staff to'{kmsc lovations, wherd it wag
necessary ta clean ont and olose finkd ofﬁtps. JEFP sktesininad that it would be

10 paxthm mdmdual. a ﬁnitg amount insteed of asling
employee! s;(’éﬁlrn ih wcelpts for rplmbqrsemeﬂt* Accordmg to Counsel, this
would ha%‘ibeen a dlﬂ'ic!.llt accounﬁﬂgprocess, which JEFP could more

ev'

-‘ «few ad% later, m‘;-‘npmvxded i schedule that reflected JEFP’s determination

4 vithat ad e f;‘lé 2es cecéjved a3l pereent increase in salary between December 23,

ity 15, 2(1(284 which was paid in ore lump sum on February 7,
"=2008 JEFP gavé‘q’}:amples ¢f three different employees and how this paycheck

"‘ul kave been aﬁéeated betiveen payable end winding down caicgories.

With resg cf to the aé’cbuntmg burden of paying travel expenses, JEFP had
g procedurés’in place for handling travel reimbursements. Throughout

4 ‘; submitted travel reimbursements. Some were included in
the NOCO’s acébiints payable. The effect of a campaign increasing salary in lieu
of paying for travel reimbursements creates additional expenses for the campaign,
such as the employer’s share of payroll taxes, not to reention the additional tax
burden pliced on empdoyees. While it is reavouablo that some staff would kave
been involvad in the office closeout pomcess, icis not likely that all staff, such as
the dhief of staff, chief financiel officer or finanre direetor, tock part in thie effart.
The close out took place after DOI when anly 14 peopie remained on the payroil.
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Estimated Winding Down Expenses

In raspatee, JEFP eatimated it wauld spend a total of $2,771,004 in winding down
expenses for calendar years 2009 through 2011 ($969,972 far 2009, $959,972 for
2010, $841,060 for 2011).® For the pariod January 31, 2008 tbrough April 30,
2010, estimates were converted to actual winding down expenses. Based on
JEFP’s actual spending from January 2009 through April 2010, the Audit staff
calculated that estimated winding down expenses for the period of May 1, 2010
through December 31, 2011, $1,423,060 may be necessary to wind down the
campaign. With the exception of the adjustment for storege coats, the Audit
staff’s remaining estimated winding down expenses are verv cloge to the amount
calaulated by JEFP.

It should be noted that throughout the post-audlt period, the Audit staff

consistently monitored estimated winding down expenses.  Bank records and
reported activity are reviewed in ordel_"'to convert estimated wmdmg down
expenses to actual winding down exp f' O

JEFP®’s Overall Objection to the ltepiymnt of Mutahing Fundl

JEFP aryuee that the combination of a shortfallin the Presidential anary
Matchmg Payment Account (Matching Payment Account) and the lack of a
quorum in the Camtinission charing the first hadf 0f 2008 put JEFP st a
disadvantage with respect to the reccxpt of meatching fimda, JEFP argued that
matchable cgnmbunqns received: pnor to DOI 5hnuld b€ matched regardiess of

T Eto: e"Aud:t staff bqheves that under 26 USC §9033(c)(2),
1€ ﬁdate who haq}passed thédate of meligiblllty is not entitled to any furfher matching
d; ts exoept’ tbr,deﬁ'ay hgllﬁed campaxgn expensos incuired before the
candldafe ‘became ineligi gi The' fagt that JEFP received contributions that otherwise
would hé‘m hable does if ’vrhether the candidate is ehglble for further

' mon is to allow the candidatn ta recaive matohing funds

date of ineligibility anidbcessary costs of wrapping up the campaign. It also established
a procedure to momtor%/hether the candidate still has qualified campaign expenses to be
paid prior to each post date of ineligibility payment, known as the NOCO Statement.”
Finally, the pussibility of a shortage in the Matching Payment Account is recngnized and
an vguitable distribution caloutation is specified in both 26 USC §9037(b) and 11 CFR
§9037.2. That equitobis distritmtion formala wus followad.

6 In its 2009 estimates, JEPP inchided storage costs of $18,000 for the next seven years. JEFP
inadvertartly iucluded this same cost in its 2010 and 2011 estimates. The necessary adjastment has been
naule.

7 See 11 CFR 9034.1¢b), end 9034.5
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Subsequent to the date of ineligibility, campaigns are required to submit a NOCO
indicdting the catnpaign ims sufficient net debt 10 juatify sdditional matciiing funds. The
last matabing foud pnymont JEFP receivad was $4,057,453 an July 17,2008. This
payment wnas based an a NOCO filext am Juns. 25, 2008 that reflected net debt of
$4,684,340. However, as previously noted, that NQCO statement was misstated.

There is no question that the combination of the shortfall in the Matching Payment
Account and the Commission’s lack of a quorum delayed payments. The Commission
took all steps in its power to minimize the ithpatt on all matthing fund recipients. All
matching fund requests received Q:rough December of 2007 were preaeesod and certified
white the Commission still hud a quorom. That ullowa the Treasury Departntont o
begin tnaking payments is spon a3 funds becamne avsiieble without the need for firther
Comuuiasinn action. AH paymemts anrtified by the Commissian befcre January 1, 2008
were paid as funds became available between Februazy and April 2008. This procedum
also allowed eampaigns to borrow funds using the matching funds as collateral. JEFP
used this avenue to borrow $8.9 million in November and December.2007, before any
payments could have been made under any cucumstances Even though the Commission
could not certify any payments during the first. half of 2008, matchmg fund requests
received after January 1, 2008 were processed, and the ¢ampaigns were informed of the
matchable amount. Campaigns ceuld use fhose maounts as collateral for loans if they
desired. Fimnlly, any addittunal experses incurred by campaigns as a reuit of theso
circunmtances, auch as interost an loans or incrensed legal costs, wauid have baen treated
as quaiifiad ampaign cxpenses nnd eculd Inive’ maulted in an addmoml mastching fund
entitlement.

In summary, although lt is true 1hat matchl paymenis were delayed dunng the first
matchmg fuud payments nﬁeﬂhe*dd;e of mellglbxllty, a candidate must have net
B gn obligafions on the'date that the matching fund payments are made.
JEFP dées not arglie: thnt it hadfsuLfﬁclent obhﬁatlons to justify the full amount it reveived
tecs that it mgmﬂemntly tfnugmated its assets on its NOCO Stuteinent. The fact
s__wmay hove receiyeéd oomtributions before the date of insligibility timt wens ot
matched oF tl;at payments Wete delayad for reasons heyand the cantml of the
Conmiscian Ql;I.IEFP does fi&'f alivw JEFP tp reccive matching fund payments ofter the
date of ineligib hlipg%n exceigﬂ f the amount of qualified campaign expenses to be paid.
o
Based on the above, JEER b not entitled to $2,352,348 of the matching funds payment
(54,057,453) it receiveddn July 17, 2008. Therefore, the Audit staff recommended that
JEFP demonstrate that it did not receive matching funds in excess of its entitlement. The
Preliminary Audit Report noted that absent such e demenstration, the Audit staff will
recommend that the Commission make a determination that $2,352,348 in matching
funds is repaynhbie to thn United States Treamuy.

C. Committee Respom to the Praliminary Audit Repart
In response to the Preliminary Audit Repert, Counsel related that there were no major
discrepancies with the NOCO. Counsel continued to maintain, however, that the entire
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February 7, 2008 payroll should be considered a qualified campaign expense and not as a
bonus.

Counsel also restated JEFP’s overall objection to repayment of Matching Funds as
discussed in its exit canference response an page 13 of this report.

In addition, Counsel provided another explanation for the February 7, 2008 payroll and
included a chart that categorized that portion of the payroll in dispute differently from its
previous explanations.

JEFP’s Breakdown of That Portion of the February 7, 2008, Payroll in Dispute:

Additional Make-up Salary L e $ 44,917
Winding Down Expenses ' .
Salary January 31, 2008 through February 7,2008 - -.$187,567
Lump Sum Payment for Expenses ' $320.659
Total . §553,1431

JEFP provided a chart that indicated it reduced the salary of six employees in 2007.
Although JEFP provided no docamentation to support this chart, it concluded that these
six employees were owed $44,917 and that, at a minimum, this amount should be added
to the $204,322 that the Audit staff" nieugmzed as penmss!i‘uls nmke-up salary.

JEFP indicated that the :emammg portton of the Februgry 7, 2008 payroll was for
winding down costs -which’ ate;quahﬁed epmp‘gigm expenses. The two main companents
of these winding 3own costs wef'é staff salatges and lump suin payments made to staff to
reimburse for travel',%: 'h i ns ,}lncurred during the month of January,

ding to the r response, stﬁulanes ,'_e penod of January 31, 2008 through
Februq;y 7, 2008 tntaled:$187, 5674 :an aversge $3,552 per staff. Lunip sum payments for
expenses: totaled $320, 659 an avemge relmbursement of $3,239 per staff.

] response and offers the faowing:

Make-up Salary ’ T ; "he Audit staff conducted a review of the available payroll
records for each indivit s filisted by JEFP. The payroll records supported a reduction in
pay for the six employe<s, totaling $44,917. However, one of the six individuals listed,

(make-up salary - $l6,500) was not paid on February 7, 2008. Therefore, any reduction
in pay for this individual is irrelevant when discussing the February 7, 2008 payroll. This
individual received a payment of $7,675 for salary on February 11, 2008 thot ld alreudy
been incldet in acoounts payable pn the NOCO. As a result, the Audit sinff included an
additional $28,417 ($44,917 - $16,500) as a qualified campaign expesse on the NOCO.

® The amount in dispute is actoally $556,871. JEFP's total is misstated by $3,728.
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Winding Down Salary - $187,567 January 31, 2008, to February 7, 2008. JEFP
indicatud that winding dmvn salaries for the putiad averaged $3,552 per employee. JEFP
appawrs 10 be saying thai this payroll reprasentad salary payments far only 53 (of the 99)
individuals pzid on February 7, 2008 ($187,567 / $3,552). JEFP has not provided any
documentntion that identifies the staff members who were paid. This new explanation is
inconsistent with the fact that 99 individuals were paid on February 7, 2008.

Further, if the average salary per staff member ($3,552) is incorrect and JEFP meant that
all 99 individuals were paid for winding down activities during this period, it should be
noted that 14 of these individoals remaintd on the payrell and received their normal
salury for tiiis seme pericd on Februery 18, 2008 (pay period January $1, 2008 through
February 14, 2008). Tho amnemt of tisat payroll has diways been inatided ixx the NOCO
as a winding doum expense. Toe Audit staff does nat accept JEFP’s explanation.

Lump Sum Payment for Expenses - $320,659, JEFP claimed that all 99 individuals

incurred expenses for winding down the campaign ($320,659 / $3,239). However, JEFP
has not provided documentation demonstrating that all 99 individuals mcurred expenses
or retained amy docuinentation supporting these: expcnses.

The response stated thet hlgh-devel staff poﬁ'ormed mdmg down dutios mch as
orgamizing and archiving financial dutnmnts, vontavting vewioms, thanking donors and
coordinating with the candidates. If is unlikely these types of activities would generate
reimtursed expensos. Again, thess high-lavel employees, 14 in total, esceived thair
normal pay covering the saine period, likely for performing these same tasks. As
indicated above, the amount of the Febniary 15,2008 payroll (January 31, through
February 14, 2008): was mcluded in the NOCQ as a winding down expense. The Audit

do reimbursed expenscs after the candidate’s date
ilired pormissible winding down expenses. Even if the

gpt JEFR:explanution with respect to the amount in question
¥($556,871 - $28217)), the NOCO statement presented on page 18 includes
wabla amo f windi § down expenses. Including this amount would
require an adju%tment to the; ﬁ ining estimated winding down expenses presentad in
that NOCO but wiguld not afféct the amount of matching funds determined to be in
excess of the candxdﬁte 8. en”g’t’lement. JEFP would still be required to make a repayment
of matching funds, tot4 i $2,136,507.

.
S

Specifically, based on JEFP’s actual winding down ¢xpenses during the post ineligibility
period, the Audit staff estimated that JEFP will spend an additienal $1,216,98 in
winding down expenditures and reach the winding down linsit ($4,205,000) by August
31,2012, A1 previounaly stated, should the Commission accept JEFP’s position on the
remaining $528,454 the Audit staff would reduce estimated winding down expenses to
$688,527 (51,216,981 - $528,454). As a result, essuming a constant level of winding
down spending, JEFP would reach the winding down limit by October 2011. The
repayment would remain at $2,136,507. If, however, the Commission does not accept
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JEFP’s explanation and JEFP spends less than the winding down estimate shown, the
repayment would increasn accordingly.

The Audit staff continues to believe that only $232,739 ($204,322 + $28,417) of the
February 7, 2008 payroll represented a qualified campeign expense. The mamaining
$528,454 represented a non-qualified campaign expense.

Additional NOCO Adjustments

Based on JEFP’s response to Finding 4, Stale-Dated Checks, the following components
of the NOCO have been adjusted accordingly: (1) Cash-in-bank, (2) Accounts Payable
for Cualified Campaign Expenses and (3) Payable to U.S, Treasury — Stale-Dated
Checks. LA

The Audit staff revised the NOCO to include all revisions discussed above. We have also
calculated actual winding down expenses through December 31, 2010 and updated the
estimated winding down expenses through August 31, 2012. The rovised NOCO appears
on the following page.




John Edwards for President
Statement of Net Outsmanding Campaign Obligations
As of January 30, 2608
Prepared thru December 31, 2010

Assets
Primary Election Cash-in-Bank $3,968,555
General Election Cash-in-Bank 3,321,290
Accounta Receivabiz 455,789
Capitel Assets 29,134
Total Assets o . $ 7,774,768
Liabilities
Primary Election Accounts Payable t‘or Quahﬁed Campaign .7 $2,341,276
Expenses @ 1/30/08 :_ o
Refund of General Election Conmbuuonl ’ .':_. _ o 3,321,290
Loan Payable @ 1/30/08 G, S, 8974713
Actual Winding Down Costs (1/31/08 - 12/31/10) RAR 2,988,019

1216981 [a]

Estimated Wmdmg Down, Cgiu-(lllll 1- 8/31/12) . !
Y- 59,953

$18,902,232

($11,127,464)

Shown below ai'g dj r funds received after January 30, 2008 through July 17,
2008.

Net Outstanding émpaign Obligations (Deficit) as of 1/30/08 (8 11,127,464)

Private Contributions Received 1/31/08 through 7/16/08 358,983
Interest Income Received 1/31/08 through 7/16/08 22,110
Matching Funds Received 1/31/08 through 7/16/08 8,825,425
Remairting entitlement as of 7/16/08 (8 1,920,946)
Matching Funds Received 7/17/08 4,057,453

Amount Received in Excess of Matching Fund Entitlement $ 2,136,507
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As a result, JEFP was not entitled to $2,136,507 of the matching fund payment
($4,057,453) it received on July 17, 2008. The Audlit staff believes timt JEFP shodd
malte a repayment of $2,136,507 to the United States Treaswy.

| Finding 2. Misstatement of Financial Activity

Summary

A comparison of JEFP’s reported financial activity to its bank records revealed a material
misstatement of reported cash-on-hand in calendar year 2007 through March 31, 2008.
JEFP understated its December 31, 2007, cash-on-hmnd balance by $585,814 and
understted its March 31, 2008, ossh-on-hamd balance by $468,676.

The Amdit staff recommemied that JEFP amend mmost recently fited report to correct
the cash-on-hand balance.

",.‘,.- I

In response, JEFP materially complied with the recommendation.

Legal Standard
Contents of Reports. Fach report must disclose :
e the amount of cash-on-hand' i‘ﬂhd‘bggmnmg and énd of the reporting penod

o the total amount of receipts fo the 1g period afid for the election cycle;

o the total amount of disburssmerits:for th“e’tépghng penod and for the clection cycle;

2

phs that f‘i’éqmno |temlza ation *'Scl;edule A (Itemlznd Receipts) or
Schegule B htemnz&d Dlsburst‘.nts) 2:U5S.C. §434(b)(l), 2), (3), (4), and (5).

teported cash-on-hand for calendar year 2007
ing“c h-on-hand balance for calendar year 2007 was

The misstatement of cds ‘“"-"gn-hand was primarily due to two factors. First, JEFP
understated unitemized receipts, most of which represented emall credit card transactions.
This was dae to a contribution processing software malfunction. JEFP was unaware of
this problem until the audit fieldwork. Second, certain disbursements, although initially
reported, were iradvertently voided and missing from the amended reperts.

This matter wav discussed at the axit conference. The Audit staff provided JEFP
representatives copies of the Audit staff’s bank reconciliations and JEFP indicated a
willingness to correct the misstated cash-on-hand figures.
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The Audit staff recommended that JEFP amend its most recently filed report to correct
the gash-on-hand balamve, with an explanation that the clnmge resutted from a priar
period nudit adjuatment. It was alse recommended that JEFP recoecile the cash balance
of its maat recent report to identify any subsequent discrepnneics that may have affocted
the adjustments recommended by the Audit staff.

C. Committee Response to the Preliminary Audit Report
In response, JEFP amended its reports and reiterated that the misstatements were the
result of an anomaly in the sofiware used by JEFP.

[Finding 3. Failure to Itontize Loan Repayments

Summary

During audit fieldwork, the Audit staff identified loan repayments, totaling $4,344,469,
that were not itemized. Although JEFP reported the amounts on the Detail Summary
Pages and itemized them on Schedule C (Loans) and Schedule C-1 (Loans and Lines of
Credit From Lending Institutions), it did not itemize them on Schedule B-P (Itemized
Disbursements).

The Audit staff reconimeaded that JERP flle amended reports to itemize the loan
repaymertits.

In response, JEFP complied with thr reoommendation.

Legal Standard
When to itemize. When a loan repayment is made to any person in any amount, the
committee must report the:
name and address of the payee; and
date and amount of payment, 2 U.S.C. §434(b)(5)(D) and 11 CFR
§104.3(b)(4)(iii).

Facts and Analysis

A. Facts

During fieldwork, the Audit staff identified loan repayments, totaling $4,344,469, which
JEFP did not itemize. Although JEFP included the aggregate amount of these payments
on the detailed summary pages, it failed to provide supporting Schedules B-P, itemizing
the payments.

B. Preliminary Audit Report & Audit Division Recommendation

This matter was discussed at the exit conferenve. There was no obvious reason why the
loan repayineinta were get iiomized, but a JEFP representative agreed ta amend the
committoe’s reports as necessary.

The Audit staff recommended that JEFP file amended reports itemizing the loan
repayments on Schedule B-P, line 27(b).
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C. Committee Response to the Preliminary Audit Report
In msproarve, JEFP filed amemded repotts itomizing the loan repayments.

Finding 4. Stale-Dated Checks

Summary

The Audit staff identified 202 stale-dated checks, totaling $267,529, and recommended
that JEFP provide evidence that the checks are not outstanding or make a payment to the
United States Treasury.

In respunse, JEFP documented that 83 checks, totaling $138,871, were no longer stale-
dated as they either had cleared the bank or were for amounts that were determined to be
not ownd. As a result, the remaining 128 stale-dated checl:s, totalmg $141,808, require
repayment ta the United States Treasury. . B

Legal Standard

Handling Stale-Dated (Uncashed) Checks. lf a commiittee has lssued checks that the
payees (creditors or contributors) have not cashed the committee must notify the
Commission of its efforts to locate the payees and encouragé them to cash the
outstanding checks. The committes must also submit a check payable to the United
States Treasury for the total amouat of the.outstanding checks. 11 CFR §9038.6.

Facts and Andylll

A. Facts : :
During ﬁeldworl&fﬁ Audit staff identifi +20 : tale-datedchecks totaling $267,529.
The checks were d‘ated between F February 22,ng07 and May 21, 2008 and had not cleared

the bank as, Qf February 28_ ZW%M.WQ.maJonty "'fithe stale-dated checks represented
refundsof:penein i ontributions;

minary Aﬁiﬁt eporf’ &"  Audit Division Recommiendatien

Thls er Was dlscussed at the é“mt;cgnferenoe during which the Audit staff provided
JEFP repﬁpgntatlves with? ,,,schedule oﬁthe stale-dated checks. In response, JEFP
indicated tHitjt contacted admber of individuals/vendors and reissucd $114,481 in
stale-dated ch'B", s but did notprovnde the cheule numbers of the reissued checks.

Without the chec] iu;nbera; ‘the Audit staff could not determine whother any of the
reissued checks had’c

In the Preliminary Andnt report the Audit staff recorrmmended that JEFP provide evidence
that:

o the $114,481 in reissued chucks have cleared the bank by providing copies of the
front and back of the negotiated checks along with bank statements;
and

o the remaining stale-dated checks, totaling $153,048 ($267,529 - $114,481) had
either been reissued and cleared JEFP’s bank or had been voided because no
obligation exists.
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Absent such evidence, the Audit staff recommended that JEFP pay $267,529 to the
United Statas Treasury.

C. Committee Response to the Preliminary Audit Report
In its response, JEFP stated that 83 checks, totaling $138,871, should be removed from
the stale-dated check list and provided documentation in support of its position.

Based on a review of JEFP’s response and the documentation presented, the Audit staff
identified that 74 checks, totaling $125,721, were no longer stale-dated. For the
remaining stale-dated checks, JEFP did not provide sufficient documentation to support
its position that mo ebligatipn existed or that the checks had clested the bank as of
December 31, 201€. Therefore, JEFP is requived to pay the United States Treasury for
the remaining 128 stale-dated-checks, totaling $141,808. '
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SUBJECT: Proposed Audit Division Recommendation Memorandum on John Edwards for
President, Inc. (LRA 743)

I INTRODUCTION

The Office of General Counsel has reviewed the proposed Audit Division
Recommendation Memorandum (“ADRM") and accompanying proposed Draft Final Audit
Report (“DFAR”) on John Edwards for President, Inc. (“the Committee”). We have also reviewed
the Committee’s response to the DFAR (“DFAR Response™). Our memorandum addresses two
new issues that the Committee raises in its response. We have already addressed the other issues
that the Comrnittee raises in its response in our earlier connnents on the Audit Division’s proposed
DFAR. We nnderstand that the Audit Division will attack our earlicr conmnents ta the ADRM. If
you have any questions, please contact Delanie DeWiit Painter or Allison T. Steinle, the attorneys
assigned to this audit.



Legal Analysis

Proposed ADRM and DFAR

John Edwards for President (LRA 743)
Page 2 of 6

1L COSTS RELATED TO DOJ INESTIGATION

The Committee argues that the Commission should treat costs related to providing
information to the Depurtment of Justice (“DOI”) as a separate category of qualified campaign
expenses “heyond winding down costs” that should not be subject to the 10% winding down
limitation.' DFAR Response at 6-7. The Committee explains that although it is not under
investigation, it has provided “extensive information” to DOJ and has had to “incur unanticipated
expenses, including additional staff and legal costs.” /d. at 6. The Committee provided no other
infonmation about the amount or nature of these expenses. The Committee contends that these
costs are qualified campaign expenses but are not typical winding down costs because they are not
related to the Commigsion audit or compiiance with the pubtic financing laws. /d. It atates thet it
might exceed the winding dewn limitation and &sks the Cemunission to allow it toire-allcate thase
expensos as qualified camnpaign expenses instead of winding down casts. Id. at 7. Alternatively,
the Cammittee oontends that these costs should be excluded fram its winding dowa costs for
purposes of the winding down limitation. Jd. The Committee’s arguments would increase the
Committee’s liabilities for qualified campaign expenses incurred after the candidate’s date of
ineligibility (“DOI’") without exceeding the winding down limitation, thus increasing the amount
of matching funds to which it was entitled and reducing the repayment for funds received in excess
of the candidate’s entitlement.

We disagree with the Committee’s arguments. The Camsmittae’s costs related to the DOJ
investigatioa appear to be just the kind of legal and staff costs that are usually considered winding

! A grand jury indictment was filed against the candidate on June 3, 2011, which alleges, inter alia, various
election law violations. It desgribes the alleged paymeat of nearly $1 million in expenses by third parties, sometimes
through fourth party intermediaries, for expenses connected with an effort to conceal certain facts about the
candidate's personal life. The allegations expressed in the indictment include that these payments, and the expenditure
of them, were for tha purpose of influencing the candidate’s election by preventing publicity about these facts from
destroying his campaign, thus making the payments contributions and the consumption of the goods and services they
purchased expenditures. See Indictment, United States v. Edwards, 1:11 CR 161-1 (M.D.N.C. June 3, 2011). Because
the alleged activity involved no payments to or by the Committee, the Commission’s audit of the Commiittee's
finances produced no independent infonmation relaged to the allegations in the Indictment. (The fact that the audit
produced no indepondent iifornation dees not ir=nn that the facts alleged in the iridietmens did not occur, a question
we Uo nint aridiress here). We undesstand fiom media acnots that the yusstion of whather the atioged pnyrnents wero
in faat for the purpnse of influencing Edwanis's elsatiom, is likely to be strongly contested at trial. See Kathasine Q.
Seotye, Edwards Charged with Elaction Finarce Fraud, NY Times, Juae 3, 2011, availeble at
http://www.nytimes.com/2{)11/06/04/us/politics/
04edwards.html?pagewanted=1&sq=john%20edwards%20indictment& st=cse&scp=1

We note that there is a theory under which the allegations in the indictment, if proven, could have potential
repayrrent implications. The theory is.that:campaign expenses that are not properly documented as qualified
campaign expensces in accordance with 11 C.F.R. § 9033.11 are non-qualified carnpaign expenses subject to pro rata
repayment to the Treasury. See 11 C.F.R. §§ 9032.9, 9038.2(b)(2) and (3), 9033.11. However, the Commission
declinod to seek a repiaymient on this theory after consideriuy the circumstances inthe Tsongas for President audit,
where the committee’s chief fundraiser had already pled guilty to soliciting excessive contributions, depositing funds
into a secret carnmiites acconnt, and esrhezzling funds. See Final Audit Repert, Tsangas for President Committee,
(approved Dec. 16, 1994). In contrast, thete has been no guilty plea bere, ard the indictment’s allegatiens cemain
unproven, Therefore, we are making no recommendations at this time.
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down expenses rather than costs “beyond winding down.” Although the Committee itself is not
wnier investigation, scvoral allegafions i the indicirnent of the candidate relate te vialations of
campgpign finanae laws (presuming the mdictment is related to the DOJ requests for infarmation
from the Committee). Complying with investigative requests from DOJ or any other federal or
law enfarcement agency is a reasonable cost of terminating a campaign. Costs related to a
government agency investigation appear to be similar to winding down costs related to
Commission compliance actions. The winding down rule “allows candidates to classify
compliance matters arising from the ¢campaign as winding down costs.” See Explanation and
Justification for 11 C.F.R. § 9004.11, 68 Fed. Reg. 47,393 (Aug. 8, 2003). The Conunission
considered wliiding down costs related to compliante actions in determining the winding down
limitations. /d.

The Committee is asking the Commission to ignore its own regulations and exempt the
Committee from the winding down limitation that applies to all other primary candidates. See 11
C.FR. § 9034.11(b). The winding down limitation for primary candidates is the lesser of: 10% of
the overa!l expenditure limitation of 11 C.F.R. § 9035.1, or 10% of the total of the candidate’s
expenditures subject to the overall expenditure limitation pins exempt expenses as of DOI. 11
C.F.R. § 9034.11(b). The winding down limitations apply to “[a]ll expenses incurred and paid by
a candidate during the winding down period.” See Explanation and Justification for 11 C.F.R.

§ 9004.11, 68 Fed. Reg. 47,392 (Aug. 8, 2003). Payment of winding down expenses in excess of
the winding down limitation are non-qualified campaign expenses, but a primary camiidate may
pay far winding down casts in eaness of the limiiation afier the conunittee’s acceamnts no longer
contain any matching funds without resulting in nnn-qualified campaign expeness.? Explanation
and Justificntion for 11 C.F".R. 9034.11(d), 68 Fed. Reg. 47,409 (Aug. 8, 2003); see 11 C.F.R.

§ 9038.2(b)(2)(iii)(B) and (iv).

The Committee’s proposals are contrary to the purpose of the winding down limitations.
The winding down limitations for primary and general candidates were part of several changes to
the rules for winding down costs intended to avoid future disputes over winding down costs like
the disputes that had lengthened previous audit and repayment processes. 68 Fed. Reg.
47,390-391. The Comnnission explaihei iirat the monetary limiitation: “establishes a fair and
readily dniemmimesd amonat to enswre that all ozmpuigns nre treated eanaistently” and thnit tie
liinftation is “neceasary to ensure that pubiicly funded catnpaign cezmmittees wind down as quiekly
and efficiently as possihle and do nat inflate winding down costs” to avoid repayments. 68 Fed.
Reg. 47,391. Permitting the Committee to either “re-allocate™ these expenses as a separate type of
qualified campaign expenses instead of winding down costs or to exclude these costs from its
winding down costs for purposes of the winding down limitation does not treat the Committee
consistently or fairly compared to all other publicly funded candidates, who are subject to the
winding down limitativns. Instead of avoiding lengthy disputes over specific expenses, it would
expend Commission resournes to determine whicli specific expenses related to DOJ: activity. Tite
Commiittee’s proposal woiig aleo atlow tlie Comalitice to inflate its qualified campaign expenses

2 Aceording to thn Audit staff, baeed ¢n the: entitlement and izpayment esloulaunms in the DFAR, the fast
matching funds would have bezn exhausted from the Committee's bank accounts as of April 30, 2010. After that date,
the Committee could pay for winding down expenses in excess of the limitation without making non-qualified
campaign expenses subject 1o repagment.
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after DOI well in excess of the winding down limitation which would increase its entitlement and
rettuce its petentinl rettayment.

In its alternative argument, the Committee asks the Commission to create a new category
of qualified campaign expenses incurred after the candidate’s DOI that is not in the regulations.
Generally, after DOI, candidates may use matching funds only for qualified campaign expenses
incurred prior to DOI and winding down costs. See 11 C.F.R. §§ 9032.9, 9034.4(a), 9034.11.
Nearly all qualified campaign expenses incurred after DOI are winding down costs subject to the
winding down limitation. See 11 C.F.R. § 9034.11. The Commission’s regulations include
strictly limited rukes for other yualified eampaign expenses after DOI for stafT gifts and bonuses
and conrvention-related costs. See 11 C.F.R. §§ 9034.4(a)(5) anti (6). Bul the Commission has
never created the kind of broad category of imlimiied qualified campaigh expenses incurred after
DOI that the Gammittee seeks.

Indeed, in promulgating the winding down limitations, the Commission declined to create
a legal defense fund for primary candidates for “enforcement matters and other legal proceedings.”
68 Fed. Reg. 47,409. The Commission explained that “a separate compliance fund is not
necessary”’ or appropriate for primary candidates because primary candidates may use private
contributions for winding down expenses in excess of the limitation when they no longer retain
matching furus in their accounts. /d. Therefore, thers is no basis fae allowing the Committee to
an additional substantial aracunt for qualified campaign expenses related to the DOJ investigatien,
thereby incraasing the ameunt of its entitiement and reducing the repayment.

Further, the Committee has not provided any information about the amount of expenses it
secks to “re-allocate™ as qualified campaign expenses that are not subject to the winding down
limitation. Without this information, it is impossible for the Audit Division to calculate what
impact the Committee’s proposals would have on the amount of the candidate’s entitlement and
consequently, on the amount of the repayment for matching funds received in excess of
entitlement. Bven if e Commissior wete to aceept the Committee’s arguments, it would be
imposaible to implement them without iaformation that the Comntittee has failed to provide.

Finally, we recommend that the Audit staff revise the ADRM ta delete the fitet sentence in
the secand paragraph of page 4, beginning with “Based on the above” and the fifth sentence in the
same paragraph beginning “As a result.” These sentences may cause confusion. The Commission
has not yet considered the issue of whether the Committee may treat expenses in excess of the
winding down limitation as liabilities on its NOCO Statement for purposes of calculating the
candidate’s entitlement and repayment. The question of whether winding down expenses in
excess of the limitation would result in repayable non-qualified campaign expenses dous not
resolve this sepamite issue. : .

II. VALUATION OF CAPITAL ASSETS

The Committee also argues that the valuation of the Commtittee’s capital assets on the
Audit Division’s Statement of Net Outstanding Campaign Obligations (“NOCO Statement”) “is
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not an accurate reflection of the current value of the Committee’s assets.” DFAR Response at 7.
The Cnmmittee nuntes tbut the stated value af assets on the Audit Diviginn’s NOCO Statement is
over two years old, and explaine that since that date, “the value nf those assets has declined
dramatically.” Jd. The Cmnmittee points to the fact thut electrnnic items have substantiaiiy
deereased in value, and several items are no longer functional and therefore “should nnt figure in to
the NOCO values.” The Committee provided a spreadsheet that places a current value on its
capital assets of $1,775.40, in contrast to the $29,134 figure that is reflected in the Audit Division’s
NOCO Statement. Id. at 8. The Committee’s arguments would decrease the Committee's assets
on the NOCO Statement, thus increasing the amount of matching funds to which it was entitled
and reducing the repayment for funds received in excess of the candidate’s entitlement.

Again, we disagree wiilt the Cammiittee’s argument. The Committne’s argnunent
presupposes that the valuation of an asset on the NOCO Statement must be based on its current
value. The Commissim:’s regulatinns, iowever, do not provide that the valuation of a capital asset
can be continually adjusted based on its current value. To determine a candidate’s ongoing
entitlement to matching funds after a candidate’s DOI, a eandidate must submit NOCO Statements
with each post-DOI submission for matching funds that reflect the difference between the
candidate’s liabilities for qualified campaign expenses and the candidate’s assets as of the date of
that statement. 11 CF.R. §§ 9034.5(a), 9034.5(f). Those statements must include the fair market
value of amy capital assets on hand. 11 C.F.R. § 9034.5(a)(2)(ii). "Phe fair market value of a capital
asset is defined as either: 60% of the iotal vriginal cost or tite item when evquised, or for itoms
acqunired afier DQI, the fair market value on the date received. 11 C.F.R. § 9034.5(¢)(1). The
regnlatians furthar state that a candidate “raay claimr a lower fair market value far n capital assat by
listing that capital aaset on the statement separately and demonstrating, through documentaiion,
the lower fair market value.” Id. (emphasis added). Tha regulations, however, do not address
whether a candidate may claim a lower fair market value for a capital asset at any point beyond
submissions for matching funds, such as during the audit process.

The Commission, nevertheless, has always interpreted these regulations in past audits to
mean that the valuation of an astel on a NOCO Statereent in an audit report should be based on the
fair marleet value of the asset as uf DOI, r thre current value. Even assurning that the regulations
allow for the valuation of an asset on a NOCO Statement to be based on the fair market value of an
asset as of the datc of that statement, not DOI, see 11 C.F.R. § 9034.5(f), they <o not adress
valuaticn at any poiat bayond the submission of NOCO Statements with each post-DQGi
submission for matching funds.

As noted above, the starting point for determining the fair market value of a capital asset is
the value when acquired or received by the candidate. 11 C.F.R. § 9034.5(c)(1). By allowing a
candidate to use only 60% of the original cost of the item when acquired or the fair market value on
the date received, the Commission’s regulations already allow candidates to account for
depreciation. See 11 C.F.R. § 9034.5(c)(1); Explanation and Justification for 11 C.F.R. § 9034.5,
64 Fed. Reg. 49350-60 (Sopt. 13, 1999); Explanation and Justification for 11 C.F.R. § 9034.5, 52
Fed. Reg, 2367G (June 3, 1987) (noting that the basir thseabold for detarmining whether an item
should be included on the NOCO Siatement js the item’s original purchase price, not its value at
the end of the campaign, and the regulations permit a candidate to deduct a “depreciation
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allowance” or otherwise provide an appraisal of the item’s value at the end of the campaign).
Under the Commuittee’s theory, however, a candidnte’s entiticment to matching funds could be
continualiy adjusted baed on depreciation well after the end of the campaign, untii capital assets
would have no impact nn a candidah:’s entitlement to matching funds at all, since most capitat
assets continue to depreciate over time.

Finally, we note that the Committee states that additional documentation regarding the
issue will be provided to the Audit Division. DFAR Response at 7. As of the date of this
memorandum, however, it has failed to provide any documentation demonstrating the current fair
market value of its capital assets. Therefore, even if the Commission were to accept the
Commiltee’s arguments and use the current value of the assets in the NOCO Smtement, the
Committee has fiiled to provide any documentatian te verify its figures. See 11 C.F.R. §
9034.5(c)(1).



