
 

UNITED STATES DEPARTMENT OF COMMERCE 
Office of the General Counsel 
Washington. D.C. 20230 

APR jl 02010 

MEMORANDUM FOR: 	 Neil Sroka 
Director ofNew Media 
Office of Public Affairs 

FROM: Barbara S. Fredericks c{£:.?V 
Assistant Generru Counsel ~(;1 

for Administration 

SUBJECT: 	 Addendum to Terms of Service for Google Feedburner 

This provides clearance for the attached Addendum to the Terms of Service (TOS) for Google 
Feedburner. Feedburner is a Google web-based platform that enables users to generate "feeds" 
of their posts. Feeds are a way for websites to distribute their content beyond just visitors using 
browsers, and permit sUbscription to regular updates delivered automatically via a web portal, 
news reader, or email. It is our understanding that the Patent and Trademark Office (PTO) 
wishes to use this service to create feeds of the Administrator's blog posts. 

The General Services Administration (GSA) has negotiated an Addendum to the standard 
Feedburner TOS. GSA's Addendum to the Feedburner TOS was negotiated to accommodate the 
needs of the Federal Government, with the intent that it could serve as a model for federal 
agencies desiring to use Feedburner. An agency interested in using the Feedburner service may 
coordinate with Google to sign an agency-specific Addendum based on the GSA-negotiated 
terms. 

We have reviewed the GSA-negotiated Addendum to the Feedburner TOS and have determined 
that the terms are acceptable. The Addendum presents no legal concerns for the Department of 
Commerce. We note, however, that the use of Feedburner is governed by the same rules 
governing conventional websites and print media, especially with respect to maintenance and 
content. This holds true even where content is being stored off-site. Any policy developed by 
your office and OCIO relevant to agency activities in this arena should be followed. 

Directions for executing the agreement: 

Please follow the instructions provided by GSA for executing the Addendum, available at: 
https:llforum.webcontent.gov!?page=TOS_Feedburner. These instructions direct that you 
contact Google directly at usgovernment-inquiry@google.com to arrange for signing a 
Department of Commerce-specific Addendum. Once the Addendum has been signed by the 
parties, PTO may register for the Feedburner account. ~ 

Ifyou have any questions regarding this matter, please contact Sarah Coe ofmy staff at 
(202) 482-6807. 	 . 
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GOOGLE - GENERAL SEaVlCES ADMlNJSTaATlQNA.l)DEN,DUM.TO , TERMS OF~FOJtGOOGLEFEED~ER 

This addendum ("Ad!bdum") to the Terms of S~ce .("S.tandlU.'d Google ToS") found at 
http://www.feedbumer.comIfblaltO$ ("Standard GOO~ ToS URL'~ for the GOogle services 
FeedBumer ("Services") is entered into on I tJ ~0 • 2009 ("Addendum Effective 
Date") by the General Services Administration ('%iCllcy") and Google Inc. and its afflliates 
("GoogIe"). 

BACKGROUND 

The parties recognize that Agency. as a United. States Government entity, is 
required to foUow applicable federal laws. ami regu,]ations goVemlng its 
agreements with other parties. Such laws and regulations include limitations' on 
matters related to ethics, indemnification, fiscal law. advertising and 
endorsements, freedom of infonnation, governing law and dispute resolution 
fOrtim. 'Agency and Googleagree that modifications to the Standard Google ToS 
are apptojlliate to accOmmodate Agency's legal status and public mission. The 
Services provided pursuant to this Addendum are commercial. 

NOW; THEREFORE, in consideration ofthemutuaI cov~ts set forth herein, the parties
hereby agree as fullows: .' .. . 

I. 	Precedence: If there is any conflict between this Addendum and the Standard Google TQS, 
this Addendum shall prevail. This AddeildiUn may be further .amended only upon written 
agreement executed by both parties. 

2. 	 Govel'DJ)lellt entfty: "YOu' within the Standard Google ToS shall mean the Agency itself 
and shall not apply to, or bind (i) the individual(s) Who utilize the GoQgle products or 
services on Agency's beh~ or (ii) any individual users who happen to be employed by, or 
otherwise associated with, the Agency. 

3. 	 Public purpose: Any requirement(s) set forth within the Standar~ Coogle ToS that the 
Google products of services be usoo only for private, personaland/or non-commercial 
purposes is hereby waived. 

4. 	 lntelleemaI property ownership: Except as expressly aliomd in the Standard Google ToS, 
no rigbts to any derivative works, subject inventions. or Google product modifications are 
conferred on Agency or any other party. All ~ rights belong sol,t;ly.to Gt)OgIe. 

" s. 	 AdditkmaI ehanges to Standard GocIgJfi 1'0$; Gpogle truly ~ the. Standard Google 
ToS occasiOlla1ly. These cbangllS ll\l!.Y bc:necessary to reflect changes to,the laW Qf ~ges 
to the Servities. Agericy should look· at the terms reguJarly. GoQgte will post notice of 
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modifications to these tetnl$ at the St}!tjdard Google ToS PR.L. The changes will not apply 
retroactively and wiIl become effective no sooner than seven days after they are posted. 
However, changes made for legal reasons or specific to new functionality for the Services 
will be effilctive inupOOiately. IfAgeJ,lCY daqs oo.t agree to modified 'I.l:ml8 for the Servi~ 
Agency may terminate this Addendum iriuned!ately. 

6. 	 Indemnification: All indemnification provisions of.tbIo1 Googie Standard ToS. ue hereby 
waived, except to the extent expressly authorized by law. Liability for any breacb of the 
Standard Google ToS or this Addendum shall be determined under the Federal Tort Claima 
Act or oUler governing authority. 

7. 	 Governillg law: This Ac14endum will be governed by and interpreted and enforced in 
. accordance With the laws of the United States of America without r~ference to conflict of 
laws. Tattle extent ~tted by federal law. the laws of the State of Califomia (excluding 
California's choice oflaw rules) will apply in the absence ofapplicable:f~ law. 

8. 	 Uplojjdi~ deleting: The parties up.~d and agree that Agency is not obligated to use 
the Services, incJudin~ IM)lOt limited to uploading any .coutent to the Services. 

9. 	 No endorsement: GQogleagrees that Agency seals, trademarks, logos, service maik:s, trade 
names, or the fact that Agency utilizes the Services, 5hal1 not be used by Google to imply an 
endorsement ofGoogle or the Service by the Agency. Either party may list the other party's. 
name in a publicly available customer Ii~t ~ long as the name is not displayed in a more 
prominent fashion then any other third party name. 

10. No buslneJs relationship created: The Parties are independent entities and rtothing in this 
Addendum or the Standard Google'ToS creates an agency, partnershlp·or joint venture. 

11. No cost agreement: Nothing in this Addendum or Standard Google ToS obligates Agency 
to expend appropriatiol1S or incur financial obligations. The parties acknowledge and agree 
that none of the obl!gati/)llS arising from this Addendum or Standanl GoogIe ToS are 
C(lll1ingent upon the payment offees by one party to the other. 

12. Future fee based ~angements: Googte provides these Services at a basic level free of 
charge to the public, but that may change in the future. Agency a~owledges that while 
Google will provide Agency with the Services for free, Google reserves the rigJJt to begin 
charging for the Sei"Vices ·and feslurtiS ilt some point in the future. Google will provide 
Agency with advan~ notice of such a change. Agency Wlderstands that Google currently 
offers other premium and ente\"prise services for a fee. Before deciding to C/lter into. a 
premium or ent~se subscription, or any other fee-based service Google may offer in the 
futute, Agett<iy'agrces to detelnrlne whether' it has a Iieed for those additional servicc;ll, to 
consider tlJ.e subscription's value in comparison .. with C(lmparable services available· 
eJsewhere, to determitle tliat Agency funds are available for payment, to properly use the 
Government Purcltase Card if that Card is used as the payment method, to review this 
Addendum and the GOogJe Standard ToS for conformance to federal procuren:1ent law. and in 
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all other respects to follow lIpplicable acquisition laws, regul!\tions, and agency guidelines 
when initiating that~ate action. 

13. Assignment Neither party may assign its obligations under this Addendwn or Standard 
Google ToS to any third party withoUt prior written consent of the other; provided, however 
Google or its subsidiaries may 3S$ign this Addendum and the Standard Google ToS to a 
subsidiary OT parent without wtit!en.CQIlSelIt from Agency. 

14. PubHc availahUity of tJds Addmdum: The parties agree this Addendwn contains no 
confidenti~! or ,pr~pfi.~ijlfonnation, and eitlier party may release it to the public UpOn 
request and to other agencies interested in using the Services. 

15. Termination rights: Any provision in the Google Standard ToS allowing Google to 
terminate the Services, at any timc:, for any reason, is modified to reflctt the parties' 
agreement that Services may be terminated :andlor the Agency's account closed by Gtiogle, 
only for good cause. "Good cause" incJudesbut is not limited to Coogle's decision to.cease 
providing the Services to my third party, termination of Services· to Agency .1Ja.sed on 
Google's policy decisions affecting Agency on a non-discriminatory individual basIs, or 
termination of Services to Agency for financial or technical reasons. Notwithstanding 
anything to the oonlrary, :the fo~gning modification to the StandaW GooglCl ToS shall not 
apply to any Google product that is in Beta or experimental status. Notwithstanding the 
foregoing, Google may terminate this agr~t~ nine1y (90) days prior written notice to 
Agency. 

16. Advertisements: Google agrees not to serve etc display any commercial adv~ts in 
the publicly available portion of the Services displaying content uploaded by or under the 
control of the Agency; provided, however, Google may serve or display advertisements in 
sueh publicly available portion of the Services ifAgency opts to mclude optional feature(s) 
ofthe Services that include(s) advertiJ;ements. For example, the Services provide an optional 
Advertising Program which Agency may opt into. via the website. This exclusion shall not 
extend to house ads, which GoogIe may serve qn such pages in a non-intrusive manner. 

17. Modifications of Agency eontent: GoogJe agrees that the right reserved in the Snmdard 
Google ToS to "moony" or "adapt" Agency content is limited to technical actions lleCCSSery 
to index, format md display that content. The right to modifY or adapt does not inoluilethll· 
right to edit or .otherwise intentionally alter the meaning of the content. Notwithstaliding 
anything to the contrary, Agency understands that automated modifications or adaptations 
that may alter the meaning of the content are not a violation of this section. For example 
purposes only, Google Moderator may automatieally trUncate a user generat/XI question for 
formatting purposes and in the event the meaning of the question is altered, such automated 
truncation by Google is permitted. In the everit Agency discovers that Agency content has 
been modified in a manner that negatively alters the meaning of sueb content, Agency may 
contact Google and the parties shall work together lit .good faith to con:ect the modification. 
Notwithstanding the foregoing, n,otbing in this. Adi:Iendmn shall result in an expansion of 
Agency's rights as a United States Government entity under the Copyright Att of 1'n6 (17 
U.S.C. §§101 et sec.), specifically including Section lOS ofsaid Act. 
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18. Del.eted sentenee: Any.reference in the Standard Google ToS regarding the resolution of 
any claims or disp\lie.s tbrougli binding arbitration (for example, the secQnd to last sentence 
in Secti9D 14) is deleted in its enti:!ety. 

Except as expressly set forth herein., the Standard GoogJe ToS will retmiinin fuji foree and 
effect. 

IN WITNESS WHERE0F, the parties have executed this Addendum through their duly 
authorized representatives. 

COOGLE: 

By: 
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