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OGE Regulatory Developments
*

wo Proposed Rules in 2011.:

1. Outside Board Exemption
2. Lobbyist Gift Rule




OGE Regulatory Developments
*

“Section 208 . . . prohibits a government
employee from serving on the board
of directors of an outside organization
In his or her official capacity . . .”

1996 OLC Opinion




OGE Regulatory Developments
*

e OPM Recommendation

e OSTP Directive




OGE Regulatory Developments
*

/6 Federal Register 24816 (5/3/11)




OGE Regulatory Developments
*

Textual “NOTE” following exemption:

 Agency determines own authority
« Agency discretion to assign
« Agency may impose limits on service




OGE Regulatory Developments

*

Proposed Lobbyist Gift Rule




Why a Lobbyist Gift Ban?




OGE Regulatory Developments
*

Executive Order 13490: Lobbyist Gifts

1. Immediate Pledge ban for politicals
2. Directs OGE to apply to all employees




OGE Regulatory Developments
*

« Full-time Political Appointees:
Ban in addition to OGE gift bar

 Most Employees:
Just limits OGE gift exceptions
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2010 Pledge Report-
Executive Order 13490

Leigh J. Francis




Facts and Figures from the 2010
Re&ort

« 100% Compliance with 1,096
Appointees required to sign in 2010

« 37 Appointees were not required to
sign




Changes and Trends from the
2009 Report to;he 2010 Report

« Number of lobbyists entering the
Government dropped

 No Pledge Paragraph 3 and only 12
Paragraph 2 waivers

 Enforcement: Two enforcement
actions were carried out during 2010
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Legislative Update
*

— The legislative process and you

— Ethics-related trends in the 112t Congress

— Modernizing the Ethics and Government Act




The legislative process and you
*

—Executive branch-wide
proposals

—Agency-specific
proposals




Ethics-related trends In the
112th Cﬁngress

— Streamlining the Nominations Process

— Conflicts of Interest

— Regulating the Regulators




Modernizing the Ethics In
Governr)cent Act

Highlights of OGE’s Proposal:

— Allow OGE to establish Executive Branch public
financial disclosure requirements by regulation

— Allow electronic requests for 278s

— Streamline review of OGE regulations

— Require agencies to provide key information to OGE
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OGE and Contractor Ethics
Initiatives

Emory Rounds




ACRONYM ROADMAP
*

— Office of Federal Procurement
Policy, Office of Management & Budget

— Federal Acquisition Regulation

— Administrative Conference of
the United States

— Personal Conflict of Interest
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Sector
Unit Investment Trusts




SF178 (Rev. 03/2000)
5 C.FR Part 1634
1.5, Office of Governmenl Ethic:

Date of Appointment, Candidacy, Election
lor Nomination (Month, Day, Year )

Form Approved

CIAL DISCLOSURE REPORT

Termination Date (If Appdi -
cable ) (Month, Liay, Tear)

Executive Branch Personnel PUBLIC F

OMB Mo, 3200-0001

Calendar Year

Incumbent  Covered by Report

Reporting Status
(Check Termination

Filer |

atrant, Nominee, Any individual who is required to
file this report and does so more than

30 days after the date the report 15

appropriate boxes)

Reporting Individual's Name

Last Name

Firet Mame and Middle [nital

Position for Which Filing

Titlc of Position

required to be filed, or, if an extension
is granted, more than 30 days after the
last day of the filing extension period
shall be subject to a $200 fee.

Location of Present Office
{or forwarding address)

|Postion(s) Held with the Federal
Government During the Preceding
12 Months (If Not Same as Above)

Title of Position(s) and Date(s) Held

Reporting Periods
Inenmhents: The renorting neriod is
the preceding calendar year except
Part IT of Schedule C and Part I of
Schedule D where vou must also
include the filing year up to the date
you file. Part 1T of Schedule D is not
applicable.

Termination Filers: The renorting

[Presidential Nominees Subiect to
Senate Confirmation

—
Name of Congressienal Commuittee Considerin

Nomination

ed Diversified Trust?

period begins at the end of the period

covered by your previous filing and ends
at the date of termination. Part IT

I CERTIFY that the statements [ have
made on this form and all attached
schedules are true, complete and comrect
to the best of my knowledge.

§;5namrc of Reporting Individual

of Schedule ID is not applicable.

Nominees, New Entrants and
Candidates for President and Vice
President:

Sehodula A__The rervwting nerind fre

Other Review
(I desired by
ABENCY)

SIQHHEUTC O UAher eviewer

Iiu this report, [ conclude that the filer is
in compliance with applicable laws and
regulations (subject to any comments

in the box below).

income (BLOCK C) is the preceding
calendar vear and the current calendar
year up to the date of filing. Value
assets as of any date you choose that is
within 31 days of the date of filing.

Schednle B—Not annlicahle

Schedule . Pari 1 T .iahilitiesi--
The reporting period is the preceding
calendar year and the current calendar
year up to any date you choose that is

Office of Government Ethics
e Only

Date (Afasrly Doy Yooy

within 31 davs of the date of filing,

Lrhadula ¢ Part 1T { Asrarmente ar
Arrang 15)-- Show any agreements

or arT as of the date of

(Check §

iz extension granted & indicate number of days

(Check box if comments are continned on the reverse side) D

'3

filing.

Schednle N--The renartine nerind is
the preceding two calendar years and
the current calendar year up to the

date of g,

OGE Use Only

Supersedes Prior Editions, Which Cannot Be Used.

278-112

Form Designed in Microsoft Excel 2000

NSN 7540-01-070-8444

Agency Use Only




OGE Form 278 (Rev. 09/2010)
5 C.F.R. Part 2634
N

OGE Form 278 (Rev. 09/2010
5 C.F.R. Part 2634
8. Office of Government

Executive Branch Personnel PUBLIC

Date of Appomtment, Candidacy, Election,| g o porting Incumbent Calendar Year New Ent:

or Nomination {Month, Day; Year) Status Covered by Report Nominee
(Check Appropriate Candida
Boxes}

) Last Name Firs
Reporting '
Individual's Name

Title of Position Der
Position for Which |
Filing

Location of

Present Office
{or forwarding address}

Address (Number, Street, City, State , and ZIP Code}

R, PR UL Pl it £y SRy (i RPCHERLU R RS LU o STRPR, O RONNT |

Title of Position(s) and Date(s) Held
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Public Access
to Ethics Records

Elaine Newton




New Routine Use In

OGE/C%(OVT—l

To disclose on the OGE website any
written ethics agreements filed with OGE
by individuals nhominated by the
President and requiring Senate
confirmation when the position also
requires the individual to file a public
financial disclosure report. (New Routine
Use iIn OGE/GOVT-1, System of Records,
/6 Fed. Reg. 24489 (May 2, 2011)).




*

Public Financial Disclosure | Ethics in Government Act | Must be made available to
Reports (OGE/SF 278) of 1978 (EIGA), 5 U.S.C. the public in accordance
app. §105 with §105 of EIGA — not
FOIA (Church of
Scientology v. IRS, 816 F.

Supp. 1138, 1152 (W.D.
Tex. 1993)).

OGE Form 201 was created
to simplify the §105
process.




*

18 U.S.C. § 208(b)(1) and 18 U.S.C. § 208(d)(1) Must be made available by

(b)(3) waivers the agency that issued the
waiver (not OGE) and the
agency must follow the

EIGA §105 procedures.

Also §208(d)(1) allows
agencies to withhold
information under the
FOIA exemptions
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18 U.S.C. 209 After
US v. POGO

Allison C. George




U.S. v. POGO
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Intent Is Required
*

“[A] defendant’s
Intent to give or
receive compensation
for government
services Is a reguired
element” of 209(a).
616 F.3d at 546.



http://www.firstamendmentcenter.org/?attachment_id=42702�

Intent Separates Wrongful
from Innoc)e\'nt Conduct



http://www.workitmom.com/bloggers/workitmom/files/2008/07/woman-with-2-computers.jpg�
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LA-11-06
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“John Q. Citizen”




Nonpartisan Political Office
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http://rapidptg.com/specialty-advertising/yard-signs/�
http://tennesseevalleysigns.com/campaign.aspx�
http://ellisrroyforcitycouncil.com/volunteer.htm�
http://signsmore.com/gallery/index.php?proj_cat_id=4�

What would you do?
*
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First Amendment Concerns



http://api.viglink.com/api/click?format=go&key=cdee124b11d6baacda6c3e29b12e23dc&loc=http://fellowshipofminds.wordpress.com/2011/05/26/first-amendment-still-alive/&v=1&libid=1313603238134&out=http://fellowshipofminds.files.wordpress.com/2011/05/first-amendment.jpg&ref=http://en.bestpicturesof.com/pictures of first amendment/3&title=First Amendment Still Alive | Fellowship of the Minds&txt=&jsonp=vglnk_jsonp_13136032474211�
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The OGE Supplemental Agency
Ethics Regulation Process:
LA-11-07

Seth H. Jaffe
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Candidate Financial Disclosure
Requirements: LA-11-03

Seth H. Jaffe
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OGE Website

Amy Braud
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TOPICS

Financial Conflicts of
Interest & Impartiality

Gifts & Payments

Use of Government
Position & Resources

Outside Employment &
Activities

Post-Government
Employment

+ Before Leaving
Government

= After Leaving

Government

Selected Employee
Categories

Enforcement

After Leaving Government

An executive branch employee may be affected by conflict of interest restrictions after leaving
Zovernment service (or after leaving certain high-level positions). As highlighted in the bullet
points below, there are several legal authorities that address post-Government employment,
and certain authorities contain maore than one restriction. A particular former employee can be
affected by more than one post-Government restriction.

Caveal The bullet points are nof comprahensive. Ethics aofficials and others shouwld consult
the legal authorifies, reguiatony guidance, and relevant legal opinions. in general, former
gxeculive branch employees should seek advice from the Designated Agency Ethics Officia
or another ethics official at the agancy In which the individual formerly sarved

Restrictions on Contacts with the Government on
Behalf of Others

$ A former employee may be prohibited from having contact with an employes of any
Federal agency or court, on behalf of another person or entity, concerning an official
matter with which the former employes was involved as a Government employes. 18
US.C. & 207,

< A former high-level employee or former political appointee may be prohibited from
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Current Government Employees

Executive branch employees have a continuing obligation to take the actions necessany to
comply with ethics laws and regulations concerning conflicting financial interests and
impartiality. Executive branch agencies are required to educate employees about these and
other ethics provisions. Moreower, many employess are required to file periodic financial
disclosure reports.

Disqualification Required by Conflict of Interest Statute

A criminal conflict of interest statute, 158 L5 C & 208, prohibits an employee from participating
personally and substantially, in an official capacity, in any "particular matter” that would have a
direct and predictable effect on the employee's own financial interests or on the financial
interests of;

& the employee’'s spouse ar minar child;
4 a general partner of a partnership inwhich the employees is a limited or general partner;

€ an organization inwhich the employee serves as an officer, director, trustee, general
partner, or employee; or

€ a person with whom the employee is negotiating for or has an arrangement concerning
prospective employment.

] E] B3 Share

Laws & Regulations

Statute: 16 U5 .C & 203
Acts affecting a personal
financial interest

Regulation: 5 CFR. Fart
2635 Standards of ethical
conduct for employees of the
execUtive branch

Federal Register Issuances:
3

Legal Advisories &
Opinions

Legal Advisories [98)
Judicial Opinions (9]

DOJ Office of Legal Counsel
Dpinions (13)
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February 8, 2011 (1990-20

LA-11-01: Effect of the Freeze on Pay Adjustments on Ethics
Provisions for Calendar Year 2011

This Legal Advisory updates the three statutory pay-level thresholds for certain purposes
under either the Ethics in Government Act (Ethics Act) or 18 U.S.C § 207(c) for calendar
year 2011,

Topics: After Leaving Government | Qutside Employment Limitations

March 19, 2010
10x1: Uncompensated Teaching, Writing, and Speaking

DGE clarifies its views on the application of 5 C.F.R. § 2635702 and 5 C.F.R. § 2635807
pertaining to uncompensated teaching, writing, and speaking.

Topics: Lse of Title or Agency's Mame | Teaching, Speaking & Writing

December 10, 2009
DO0S032: A Reminder about Holiday Gifts and Fundraising

QGE updates a poem that reminds executive branch employees, in an entertaining way,
about the ethics rules on salicitation and acceptance of gifts.

Topics: Gifts between Employees | Gifts from Outside Sources | Use of Gavernment
Faosition & Resources | Political Appointees | Fundraising
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