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Regulatory Developments 
 

Rick Thomas 
  
 



OGE Regulatory Developments 

 
Two Proposed Rules in 2011: 
 
1. Outside Board Exemption 
2. Lobbyist Gift Rule 

 



OGE Regulatory Developments 

“Section 208 . . . prohibits a government 
employee from serving on the board 
of directors of an outside organization 
in his or her official capacity . . .” 

 
     1996 OLC Opinion 



OGE Regulatory Developments 

 
 

• OPM Recommendation 
 

• OSTP Directive 



OGE Regulatory Developments 

 
 
76 Federal Register 24816 (5/3/11) 



OGE Regulatory Developments 

Textual “NOTE” following exemption: 
 
• Agency determines own authority 
• Agency discretion to assign 
• Agency may impose limits on service 



OGE Regulatory Developments 

 
 

Proposed Lobbyist Gift Rule 
 



Why a Lobbyist Gift Ban? 



OGE Regulatory Developments 

Executive Order 13490: Lobbyist Gifts 
 
1. Immediate Pledge ban for politicals 
2. Directs OGE to apply to all employees 
 



OGE Regulatory Developments 

 
• Full-time Political Appointees:  
  Ban in addition to OGE gift bar 

 
• Most Employees:  
  Just limits OGE gift exceptions 
 



 
2010 Pledge Report- 

Executive Order 13490 
 Leigh J. Francis 



Facts and Figures from the 2010 
Report 

• 100% Compliance with 1,096 
Appointees required to sign in 2010 

 
 
• 37 Appointees were not required to 

sign 



Changes and Trends from the 
2009 Report to the 2010 Report 
• Number of lobbyists entering the 

Government dropped 
 

• No Pledge Paragraph 3 and only 12 
Paragraph 2 waivers 

 
• Enforcement:  Two enforcement 

actions were carried out during 2010  



Legislative Update 
 

Shelley Finlayson 
  
 



Legislative Update 

 
― The legislative process and you 

 

― Ethics-related trends in the 112th Congress 
 

―Modernizing the Ethics and Government Act 
 



The legislative process and you 
  

 
–Executive branch-wide 

proposals 
 
–Agency-specific 

proposals 



Ethics-related trends in the  
112th Congress 

     
       

 

– Streamlining the Nominations Process 
 
– Conflicts of Interest 

 
– Regulating the Regulators 
 

 
 



Modernizing the Ethics in 
Government Act 

  
Highlights of OGE’s Proposal: 
   

– Allow OGE to establish Executive Branch public 
financial disclosure requirements by regulation 
 

– Allow electronic requests for 278s 
 

– Streamline review of OGE regulations 
 

– Require agencies to provide key information to OGE 
   

 
 



OGE and Contractor Ethics 
Initiatives 
Emory Rounds 



 
ACRONYM ROADMAP 

 
 

• OFPP – Office of Federal Procurement 
Policy, Office of Management & Budget 

• FAR – Federal Acquisition Regulation 
• ACUS – Administrative Conference of 

the United States 
• PCI – Personal Conflict of Interest 



Nominee Financial Disclosure 
Program Highlights 

Deborah Bortot 



 
Sector  

Unit Investment Trusts 







 

Transparency  



Public Access  
to Ethics Records 

 
Elaine Newton 



New Routine Use in  
OGE/GOVT-1 

 To disclose on the OGE website any 
written ethics agreements filed with OGE 
by individuals nominated by the 
President and requiring Senate 
confirmation when the position also 
requires the individual to file a public 
financial disclosure report. (New Routine 
Use in OGE/GOVT-1, System of Records, 
76 Fed. Reg. 24489 (May 2, 2011)). 

 
 



Ethics Record Authority Key Points 

Public Financial Disclosure 
Reports (OGE/SF 278) 

Ethics in Government Act 
of 1978 (EIGA), 5 U.S.C. 
app. §105 

Must be made available to 
the public in accordance 
with §105 of EIGA – not 
FOIA (Church of 
Scientology v. IRS, 816 F. 
Supp. 1138, 1152 (W.D. 
Tex. 1993)). 
 
OGE Form 201 was created 
to simplify the §105 
process. 



Ethics Record Authority Key Points 

18 U.S.C. § 208(b)(1) and 
(b)(3) waivers 

18 U.S.C. § 208(d)(1) Must be made available by 
the agency that issued the 
waiver (not OGE) and the 
agency must follow the 
EIGA §105 procedures. 
 
Also §208(d)(1) allows 
agencies to withhold 
information under the 
FOIA exemptions 



18 U.S.C.  209 After  
US v. POGO 

Allison C. George 



U.S. v. POGO  





Does 18 U.S.C. § 209:   
Contain an Intent 

Element? 



Intent is Required 

“[A] defendant’s 
intent to give or 
receive compensation 
for government 
services is a required 
element” of  209(a). 
616 F.3d at 546. 

http://www.firstamendmentcenter.org/?attachment_id=42702�


Intent Separates Wrongful  
from Innocent Conduct 

http://www.workitmom.com/bloggers/workitmom/files/2008/07/woman-with-2-computers.jpg�


 
Nonpartisan Political Activity:  

LA-11-06 
 

Allison C. George 



“John Q. Citizen” 



 
Nonpartisan Political Office 

  
 

http://rapidptg.com/specialty-advertising/yard-signs/�
http://tennesseevalleysigns.com/campaign.aspx�
http://ellisrroyforcitycouncil.com/volunteer.htm�
http://signsmore.com/gallery/index.php?proj_cat_id=4�


What would you do? 





First Amendment Concerns 

http://api.viglink.com/api/click?format=go&key=cdee124b11d6baacda6c3e29b12e23dc&loc=http://fellowshipofminds.wordpress.com/2011/05/26/first-amendment-still-alive/&v=1&libid=1313603238134&out=http://fellowshipofminds.files.wordpress.com/2011/05/first-amendment.jpg&ref=http://en.bestpicturesof.com/pictures of first amendment/3&title=First Amendment Still Alive | Fellowship of the Minds&txt=&jsonp=vglnk_jsonp_13136032474211�


The OGE Supplemental Agency 
Ethics Regulation Process:  

LA-11-07 

Seth H. Jaffe 
 
 



Candidate Financial Disclosure 
Requirements: LA-11-03 

Seth H. Jaffe 
 
 



OGE Website 

Amy Braud 













Government Ethics 
Year in Review 

 
 

Conclusion 
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