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1 Introduction 

Council staff has prepared this discussion paper on the North Pacific Fishery Management Council’s 
(Council) Fishery Management Plan for the Salmon Fisheries in the United States Exclusive Economic 
Zone (EEZ, 3-200 nmi.) off the Coast of Alaska (Salmon FMP) in consultation with the National Marine 
Fisheries Service (NMFS) and the Alaska Department of Fish & Game (ADF&G).  Though the Salmon 
FMP has been amended nine times, no comprehensive consideration of the management strategy, scope 
of coverage, or subsequent fisheries data has occurred since 1990.1  In addition, State fisheries policies 
and Federal and international laws affecting Alaska salmon have since changed that are not reflected in 
the current Salmon FMP.2  For example, the reauthorized Magnuson-Stevens Fishery Conservation and 
Management Act (MSA) and the National Standard 1 guidelines (NS1) now require, in most instances, 
Annual Catch Limits (ACL) and accountability measures (AM) for target species managed under an 
FMP.3  Therefore, Council staff is preparing the Council to comprehensively review the Salmon FMP in 
order to consider various options for the direction the Council would like to take with respect to the role 
of its Salmon FMP. 
 
This discussion on the current Salmon FMP is an amalgamation of extensive input from ADF&G, the 
State of Alaska Department of Law, NMFS Alaska Region, and NOAA General Counsel.  This 
discussion paper focuses on the following areas: 
 

1. Possible options for Council consideration of the future scope of the Salmon FMP: 1) maintain 
the existing geographic scope of the FMP; 2) repeal the FMP entirely; 3) maintain the FMP in the 
East Area EEZ only; or 4) modify the FMP to specifically exclude three historical net commercial 
salmon fishing areas in West Area EEZ from the FMP.4 
 

2. Possible Federal legislation to amend the MSA to affirmatively authorize State regulation of 
Alaska salmon fishing in the EEZ in the absence of an FMP.5 

 
3. Satisfying MSA and NS1 guidelines using the State’s salmon management program in areas 

where the Salmon FMP applies.6  
 

4. Exempting the stocks managed under an international fishery agreement from the ACL/AM 
requirements for Chinook salmon harvests under the Pacific Salmon Treaty (PST) in the East 
Area EEZ.7 

                                                      
1 See infra Table 1 of the amendments to the Salmon FMP. 
2 Specific examples include: the repeal of the International Convention for the High Seas Fisheries of the North 
Pacific Ocean/North Pacific Fisheries Act of 1954 (1992); the Sustainable Fisheries Act (SFA, 1996); the 
Sustainable Salmon Fisheries Policy for the State of Alaska (2001); and the Magnuson-Stevens Fishery 
Conservation and Management Reauthorization Act (MSRA, 2006). 
3 MSA § 303(a)(15).   
4 The North Pacific EEZ is divided into two distinct management areas at Cape Suckling (143°53’36” W.), the East 
and West Areas. 
5 MSA § 306(a)(3)(C). 
6 Council staff requested the State provide input on how state salmon management meets an “alternative approach” 
(50 C.F.R. § 600.310(h)(3)) for satisfying the NS1 requirements of the MSA (July 31, 2010).  The State provided its 
response (Aug. 31, 2010).  Attached. 
7 MSA § 303(note); 50 C.F.R. § 600.310(h)(2)(ii) applies to stocks or stock complexes managed under an 
international fishery agreement such as the Pacific Salmon Treaty (PST).  These stocks or stock complexes, 
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5. Obtain regulatory clarification from NMFS that Alaska salmon fisheries will not be subject to the 

ACL/AM requirements of the MSA and the NS1 guidelines 
 

6. Updating the Salmon FMP to meet the MSA required provisions in section 303(a) for an FMP. 
 
The MSA is the primary domestic legislation governing management of the nation’s marine fisheries.8  
The MSA requires an FMP to be consistent with a number of provisions, including ten National Standards 
(NS), with which all FMPs must conform and which guide fishery management.9  In addition to the MSA, 
Federal fisheries management must be consistent with the requirements of other Federal laws; for 
example, the Endangered Species Act (ESA).10 

1.1 Scope of the Salmon FMP 

The fishery management unit of the Salmon FMP is comprised of all waters of the EEZ off the coast of 
Alaska and the salmon fisheries that occur there.11  The original Salmon FMP (1979) established Federal 
authority over salmon fisheries in the EEZ but excluded that portion of the EEZ west of 175° E. long.12  
Amendment 3 (1990) extended the jurisdiction of the FMP to the area of the EEZ west of 175° E. long. 
and expressly deferred regulation of the sport fishery and the Southeast Alaska (SEAK) commercial troll 
salmon fishery to the State.13  Though the Council and NMFS are removed from routine management of 
salmon fisheries in the EEZ, the FMP asserts and reserves Federal authority and general NMFS and 
Council participation in and oversight of salmon management in the EEZ.   
 
The FMP includes all five species of Pacific salmon in the EEZ: 

1. Chinook salmon (king), Oncorhynchus tshawytscha; 
2. Coho salmon (silver), Oncorhynchus kisutch; 
3. Pink salmon (humpy), Oncorhynchus gorbuscha; 
4. Sockeye salmon (red), Oncorhynchus nerka; and 
5. Chum salmon (dog), Oncorhynchus keta. 

The FMP establishes two management areas within its fishery management unit, the East Area and the 
West Area.  The border between the two areas is at the longitude of Cape Suckling, at 143°53'36" W.  
Sport (or recreational) salmon fishing is allowed in both the East and West Areas.  Regulations for salmon 
fisheries in the EEZ are promulgated by the State.14  The FMP addresses commercial salmon fisheries 
differently in the East and the West EEZ, as described below. 

                                                                                                                                                                           
however, are required to have status determination criteria (SDC) and a maximum sustainable yield (MSY), which is 
addressed in the Salmon FMP through the Amendment 6.  See infra Table 1. 
8 16 USC. § 1801 et seq. 
9 MSA § 301(a)(1-10). 
10 16 USC. § 1531 et seq. 
11 Salmon FMP, Section 2.1. 
12 Figure 1. 
13 Figure 7; Salmon FMP, Section 2.2.  E.g., coho salmon runs in many parts of Alaska are important sport fisheries 
and have grown substantially in the last few decades.  See 2009 SEAK/Yakutat Salmon Troll Fisheries AMR. 
14 Salmon FMP, Section 2.2. 
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1.2 The East Area 

The only commercial fishery currently managed in the East Area is the SEAK commercial salmon troll 
fishery.  The SEAK commercial troll fishery in the EEZ is a mixed-stock, mixed-species fishery that 
primarily targets Chinook and coho salmon; with pink, chum, and sockeye taken incidentally.  The FMP 
sets forth the Council’s management goals and objectives for the salmon fisheries in the East Area, which 
accordingly focuses on the SEAK commercial troll fishery.15  The FMP defers management of the SEAK 
troll fishery to the State.16  Figures 2 and 3.  Commercial salmon fishing with net gear is prohibited in the 
East Area.  

1.3 The West Area 

The West Area is the area of the EEZ off the coast of Alaska west of Cape Suckling.  It includes the EEZ 
in the Bering, Chukchi, and Beaufort Seas, the Arctic Ocean, and North Pacific Ocean west of Cape 
Suckling.  The FMP prohibits commercial salmon fishing in the West Area, except in three historical net 
areas.  The FMP describes these areas in Section 2.2.2 and Appendix C of the Salmon FMP as the Cook 
Inlet, the Prince William Sound area, and the Alaska Peninsula area, referring to the Cook Inlet, Copper 
River, and False Pass (South Peninsula) fisheries that are delineated as described below.  These three net 
fisheries are conservatively managed by the State, historically have no record of overfishing, and have not 
been deemed to require federal conservation and management.   
 
The FMP is vague on the function of the FMP in these areas.  Though the FMP broadly includes these 
three areas and the salmon and fisheries that occur there within the fishery management unit and states 
that management of these areas is left to the State under other Federal law, the FMP does not explicitly 
defer management of these salmon fisheries to the State.17  The FMP does not contain any management 
goals or objectives for these three areas or any provisions with which to manage salmon fishing.  The 
FMP only refrains from extending the general fishing prohibition to those areas, where, as the FMP notes, 
fishing was authorized by other Federal law, specifically the International Convention for the High Seas 
Fisheries of the North Pacific Ocean (High Seas Convention) implemented by the North Pacific Fisheries 
Act of 1954 (1954 Act).18  On October 29, 1992, Congress repealed the 1954 Act and implemented the 
North Pacific Anadromous Stocks Act of 1992 (1992 Stocks Act).19  The 1992 Stocks Act implements the 
Convention for the Conservation of Anadromous Stocks in the North Pacific Ocean (Conservation 
Convention), which replaced the High Seas Convention.  However, the 1992 Stocks Act and the 
Conservation Convention do not specifically authorize State managed net fishing in these three areas as 
previously authorized under the 1954 Act.  Therefore, the FMP’s reference to “other Federal laws” may 
no longer be fully effective. 

                                                      
15 Salmon FMP, Section 4.2, including subsections.  
16 The Southeast Alaska (SEAK) fishery includes waters in State Region 1 and Federal waters east of Cape 
Suckling.  The State Districts where commercial salmon fishing is allowed in the EEZ are: 150, 152, 154, 156, 157, 
and 189.  Figures 2 and 3. 
17 Salmon FMP, Section 2.2.2.   
18 Salmon FMP, Section 2.2.2. 
19 The North Pacific Anadromous Stocks Act of 1992, Public Law 102-567, is codified at 16 USC. §§ 5001-5012. 
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1.3.1 Cook Inlet 

Upper Cook Inlet – Central and Northern Districts 

The historical net fishing area in the Cook Inlet EEZ includes waters within the State Central Cook Inlet 
District.  The demarcation of the EEZ waters in the net fishing area is three miles seaward from 59°46'15" 
N. lat., running east to the opposite shore from Anchor Point, north of Homer, Alaska.  The State 
statistical areas that contain Federal waters where commercial salmon fishing is allowed are: 245-80, 245-
90, 244-60, and 244-70.  Figure 4. 
 
Lower Cook Inlet – Kamishak Bay, Southern, Barren Island, and Outer Districts 

State regulations prohibit commercial salmon fishing in Federal waters in the Lower Cook Inlet. 
 

1.3.2 Prince William Sound area 

Copper River and Bering River Districts 

The Prince William Sound historical net fishing area includes waters in the State Copper and Bering 
River Districts.  The demarcation of the EEZ waters in the net fishing area is a line three miles seaward 
from Cape Suckling to the southernmost tip of Pinnacle Rock, to the tip of Hook Point on Hinchinbrook 
Island.  The State statistical areas that contain Federal waters where commercial salmon fishing is allowed 
are: 212-15, 212-25, and 212-35.  Figure 5.   
 

1.3.3 Alaska Peninsula area 

False Pass, Area M – Unimak and Southwestern Districts 

The historical net fishing area in EEZ waters in the south Alaska Peninsula, the False Pass area, includes 
waters in the State Unimak and Southwestern Districts.  The demarcation of the EEZ waters in the net 
fishing area is three miles seaward from a line between Cape Lutke, 54°26'45" N. lat., and the west side 
of Sanak Island, 162°53' W. long.  The State statistical areas that contain Federal waters where 
commercial salmon fishing is allowed are: 285-40, 285-30, 285-20, 284-90, 284-75, and 284-70.  
 Figure 6.   

1.4 State salmon management 

On July 31, 2010, the Council requested that the State provide its staff with information on the State’s 
salmon management program, specifically how the State’s program could provide an “alternative 
approach” for satisfying the requirements of the MSA’s NS1.20  The State provided its response on 
August 31, 2010.   Attachment. 
 
The State has many decades of sustainable salmon management, utilizing escapement goals and inseason 
management decisions by local managers.  Alaska salmon fisheries are conservatively managed by 
allowing fishing with specific gears, in specific areas, at specific times.  Alaska salmon fisheries generally 
occur in areas terminal or near-terminal to natal spawning systems, where the fish are highly 

                                                      
20 50 C.F.R. § 600.310(h)(3).  See infra Section 3.1, State Salmon Management as an Alternative Approach. 
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concentrated.  Generally, run times are consistent and predictable from one year to the next; salmon run 
sizes, however, are highly variable. 
 
Under State management, salmon fishery openings are set pre-season through regulations adopted by the 
Board or inseason through management authority that has been delegated to ADF&G.   Salmon seasons 
are managed and adjusted inseason through emergency orders in response to escapement goal level and 
run size.  State escapement enumeration programs are in place with direct or indicator stock escapement 
monitoring for most Chinook, sockeye, coho, and pink salmon, and for chum in the Arctic-Yukon-
Kuskokwim region.  Fishing is allowed to continue only if inseason assessment of run strength indicates a 
harvestable surplus; the level of fishing depends on the strength of the inseason run.  Local area 
managers, under authority delegated by the Commissioner of ADF&G, open and close the fisheries in 
response to inseason assessments of the strength and timing of runs.  Weak salmon runs do occur and are 
unavoidable.  Inseason, emergency order management strives to avoid the main principle of overfishing 
threat: intense fishing activity during weak runs.   

1.4.1 The Sustainable Salmon Fisheries Policy and Board of Fisheries 

ADF&G manages salmon fisheries under management plans adopted by the Alaska Board of Fisheries 
(Board), which has the authority to allocate salmon available for harvest among user groups.  Regulations 
for Alaska salmon are made by the Board, consistent with State laws, and with Federal laws and the PST 
where they apply.  ADF&G reviews salmon escapement goals and stock status for each salmon 
management area on a three-year cycle, consistent with the Board’s regulatory review cycle.  Escapement 
goal and stock status reviews are prepared prior to Board review.  The Board’s sustainable salmon 
fisheries policy is an integral part of its tri-yearly review of State salmon fisheries.21  The policy contains 
five fundamental principles for sustainable salmon management, each with criteria used to evaluate 
salmon fisheries and to address conservation issues.  The five fundamental principles of the policy are: 
 

1. Wild salmon populations and their habitats must be protected to maintain resource productivity; 
 

2. Fisheries shall be managed to allow escapements within ranges necessary to conserve and sustain 
potential salmon production and maintain normal ecosystem functioning; 

 
3. Effective salmon management systems should be established and applied to regulate human 

activities that affect salmon; 
 

4. Public support and involvement for sustained use and protection of salmon resources must be 
maintained; and 

 
5. In the face of uncertainty, salmon stocks, fisheries, artificial propagation, and essential habitats 

must be managed conservatively. 
 
The Sustainable Salmon Fisheries Policy requires that ADF&G describe the extent to which salmon 
fisheries and habitats conform to the policy’s explicit principles and criteria.  In response, the Board must 
review fishery management plans or draft new plans.  If a concern with a particular salmon stock is 
identified in the course of this review, an action plan with measures that include needed research, habitat 
improvements, or new regulations, must be developed to address the concern.  The Sustainable Salmon 

                                                      
21 5 AAC 39.222. 
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Fisheries Policy is implemented by the Board and ADF&G in the course of the Board’s normal regulatory 
cycle. 

1.5 Amendments to the Salmon FMP 

The original Salmon FMP (1979) established Federal and Council authority over salmon fisheries in the 
EEZ, but excluded that portion west of 175° E. long.  Figure  1.  Amendment 3 to the FMP (1990) 
extended jurisdiction of the FMP to the entire West Area EEZ.  Figure 7.  Each amendment to the Salmon 
FMP is detailed below: 
 
Table 1.  Amendments to the Salmon FMP. 

Amendment Date Title Pertinent Function(s) Final Rule 

Original FMP, 
and 

Amendments 
1 and 2 

1979 - 1981 

FMP for the High 
Seas Salmon 
Fisheries off the 
Coast of Alaska East 
of 175 Degrees East 
Longitude 

 Establishes Council and NMFS authority over the 
salmon fisheries in Federal waters from 3 to 200 
miles seaward. 

 Excluded waters west of 175°E. long. from FMP. 

See Figure 1. 
 

3 1990 

 FMP for the Salmon 
Fisheries in the EEZ 
off the Coast of 
Alaska 

 Extends jurisdiction of FMP to EEZ west of 175°E. 
long. 

 Defers regulation of sport and commercial fisheries 
to state. 

 Effectively removes Council and NMFS from 
routine management but expressly maintained 
Federal participation, oversight, and final authority. 

55 FR 47773 

4  

Fourth Amendment of 
the Salmon FMP with 
the EA and Federal 
Assessment  

 Provides a definition of overfishing (OFL), as 
required by NOAA regulations at 50 CFR 602. 

--- 

5 
(superseded 

by 7) 
1998 

Amendment Five to 
the Salmon FMP  

 Implements EFH provisions contained in the MSA 
and 50 CFR 600.815.  

 Describes and identifies EFH fish habitat for 
anadromous fish. 

 Describes and identifies fishing and non-fishing 
threats to salmon EFH, research needs, habitat 
areas of particular concern, and EFH conservation 
and enhancement recommendations. 

65 FR 20216 

6 2002 

Amendment Six to the 
Salmon FMP to 
Revise Definitions of 
Overfishing, MSY, 
and OY 

 Updates the FMP with new definitions of 
overfishing in compliance with the MSA, consistent 
with the NS guidelines and State and Federal 
cooperative management, and based on the 
State’s salmon management and the PST. 

 Implements an MSY control rule, fishing mortality 
rate (F), MFMT, MSST for Chinook and coho in 
SEAK troll fishery   

67 FR 1163 
 

7 and 8 2006 

Amendments Seven 
and Eight to the 
Salmon FMP  
 

 Amendment 7 supersedes Amendment 5 
 Updates descriptions of EFH and Habitat Areas of 

Particular Concern (HAPC) within the FMP
22

 
 Makes conservation and enhancement 

recommendations for EFH and HAPCs 
 Identifies and authorizes protection measures for 

EFH and HAPCs  

71 FR 36694 

9 2008 
Amendment Nine to 
the Salmon FMP 

 Revises the boundaries of the Aleutian Islands 
Habitat Conservation Area (AIHCA) described in 

73 FR 9035 

                                                      
22 MSA sec. 303(a)(7) requires an FMP describe and identify EFH, minimize to the extent practicable the adverse 
effects of fishing on EFH, and identify other measures to promote the conservation and enhancement of EFH.  See 
infra Table 2. 
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the FMP 

10 
Under 

Secretarial 
Review 

N/A  “Permit Fees”  
 Combined Council FMP Amendments 

101/92/36/14/10 

N/A 

 

2 Options for the Scope of the Salmon FMP  

The scope of the Salmon FMP directs how the requirements of the MSA and NS guidelines could be 
addressed; necessary updates to the FMP to meet these requirements, such as ACL/AMs, would be based 
on the FMP’s scope.  The following are brief descriptions of possible options for the Council’s 
consideration for the future scope of its Salmon FMP that have been identified at this stage of the process: 
1) maintain the existing geographic scope; 2) repeal the FMP in the EEZ off Alaska; 3) maintain the FMP 
in the East Area EEZ only; or 4) modify the FMP to specifically exclude the three historic commercial 
salmon net fishing areas in West Area EEZ.  These possible options are generally discussed regarding 
how the option would function, and the identification and highlight of certain important aspects of each 
option.   

2.1 Maintain the existing geographic scope of the FMP 

Under this option, the Council would maintain the current “status quo” scope of the FMP as described in 
Section 1.1, Scope of the Salmon FMP, and the Council would analyze options to update the FMP as 
needed to meet MSA requirements and NS guidelines.23  The State’s escapement goal-based salmon 
management program is managing salmon conservatively, as evidenced by relatively healthy salmon runs, 
which could in turn be support for continuing deferred management for sport fisheries and the SEAK troll 
fishery.  Clarification, however, of management authority and objectives for commercial fisheries in the 
West Area would be necessary. 

2.2 Repeal the FMP entirely 

Under this option, the Council would withdraw the FMP in its entirety and would no longer assert 
management authority over Alaska salmon fisheries in the EEZ.  The Council would need to consider 
whether continued Federal oversight is necessary for the conservation and management of the Alaska 
salmon fisheries.  If not, the Council would need to provide the rationale that an FMP is no longer 
necessary for continued conservation and sustainable management of Alaska salmon.  The Council has 
not been actively involved in salmon management for the last two decades, which could indicate that 
Federal oversight of salmon fisheries management in the EEZ is no longer needed.  In evaluating this 
option, the Council also should consider that salmon harvested in the commercial salmon fisheries are 
taken predominantly within State waters.  In addition, repeal could eliminate possible redundant 
management structures between the Federal and State salmon management programs.24 
 
This option is countered by other points, however, indicating that FMP coverage may still be necessary. 
Under the MSA, the State may not be able to regulate vessels not registered with the State that are fishing 

                                                      
23 A “no action” option is different from this “status quo” option.  Under a “no action” option, the Council would 
make no changes to the Salmon FMP—no updates for the requirements of the MSA or NS guidelines, no 
modifications to management approach, etc.  As a result, the FMP would remain in its current state, which is not a 
viable option. 
24 See 50 C.F.R § 600.340, National Standard 7 (NS7), Costs and Benefits (directing for minimizing costs and avoid 
duplication).  Further, NS7 supports the valid conclusion that not every fishery requires an FMP. 
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for salmon in the EEZ.25  Further, the FMP serves important ESA and international treaty functions in the 
East Area.26  If the Salmon FMP is repealed, the existing ESA Section 7 consultation for listed salmon 
stocks may no longer be applicable.  International agreements, and the ability to provide comments on 
EFH, may also be factors in favor of keeping an FMP in place. 

2.3 Maintain the FMP in the East Area EEZ only 

Under this option, the scope of the FMP would be modified to maintain coverage in the East Area and 
remove the West Area EEZ from the FMP.  Maintaining the FMP in the East Area would leave existing 
management structures in place, recognizing the application of the PST biological opinion and the 
associated incidental take permit.  Removing the West area from the FMP would remove the FMP’s 
prohibition on commercial salmon fishing in the West area.  The Council could then consider whether to 
maintain the existing management approach and continue to defer management of the sport and SEAK 
troll fishery to the State.  The Council would also need to update the FMP for the East Area to meet MSA 
requirements and NS guidelines, but Federal requirements would no longer apply to the West Area EEZ. 

2.4 Modify the FMP to exclude the three historical fishing areas in the West Area 

Under this option, the FMP would continue to extend management authority over salmon in the EEZ of 
the East Area and West Area, but the scope of the FMP would be modified to exclude from Federal 
management the three historical net areas identified in Section 1.3, The West Area.  The Council would 
consider whether to continue to close commercial salmon fisheries in the West area EEZ and whether to 
continue to defer management of the SEAK troll fishery and sport fishery to the State.  With this tailored 
approach, concerns with unregulated fishing vessels would be reduced because the opportunity for fishing 
without being detected and regulated would be limited.  To remove these three areas from the FMP, the 
Council would need to provide a rationale for why federal conservation and management are not 
necessary in these three areas of EEZ waters, consistent with the MSA. 
 
National Standard 3 provides guidelines on structuring appropriate management units for stocks and stock 
complexes. A fish stock, to the extent practicable, must be managed as a unit throughout its range, and 
interrelated stocks must be managed as a unit or in close coordination.  Excluding the three net fisheries 
in the West Area from the scope of the FMP would allow the State to manage salmon stocks seamlessly 
throughout their range, rather than imposing dual management, as would happen if the FMP were retained 
in these areas.  A management unit that is less than the range of the stock may be justified if: 
complementary management exits; or is planned for a separate geographic area or a distinct use of the 
stocks; or if the unmanaged portion of the resource is immaterial to proper management. 

2.5 Issues with Repealing the Salmon FMP 

In considering whether to repeal in part, in whole, or modify the scope of the FMP, the Council will need 
to determine whether continued Federal oversight is needed for salmon conservation and management.  
Without an FMP, there is a risk that vessels not registered with the State could harvest salmon in the EEZ 
without regulation.  The assessment of risk is largely dependent on the modification being considered: the 
Council, NMFS, and the State would have to understand the risk associated with removing the Salmon 

                                                      
25 MSA 306(a)(3)(C). 
26 An ESA Section 7 consultation was conducted in 2008 on the US adoption of the PST fishing regime, and applies 
to the salmon fisheries in the East Area, including the Council’s decision to defer management of this fishery to the 
State.  The biological opinion also includes an ESA Section 10 incidental take permit for these fisheries.  The PST 
regime, biological opinion, and incidental take permit are anticipated to be in place until 2018. 
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FMP in the entire EEZ, the entire West Area, or only those areas where the historical net fisheries occur.  
Removing the FMP could create an economically attractive opportunity for unregulated fishing activity, 
such as an unregistered domestic fishing vessel capable of avoiding any contacts with the State.  The 
primary concern is with the possible entry into the EEZ of a catcher processor or other processing 
platform that could support several partner catcher vessels.  If this occurred, the primary recourse would 
likely be for NMFS to close salmon fishing in the EEZ through emergency rulemaking.  It is important 
for the Council to consider and weigh these risks under the options for repeal. 

2.6 Amending the MSA 

If the FMP is repealed, the State’s inability to act against unregistered vessels in the EEZ could be 
addressed by a change to the MSA.  MSA § 306(a)(3)(C) allows the State of Alaska to regulate a fishing 
vessel that is not registered with the State and that is operating in a fishery in the EEZ off Alaska, if no 
FMP was in place on August 1, 1996 for the fishery in which the vessel is operating.  In addition, the 
Secretary and the Council must find that Alaska has a legitimate interest in the conservation and 
management of the fishery.27  The Salmon FMP was in place on August 1, 1996.  Modification to 
§306(a)(3)(C) removing the phrase “on August 1, 1996” could provide the State with the authority to 
regulate non-state registered vessels commercially fishing for salmon in the EEZ, which would, in turn, 
reduce the concern regarding unregulated fishing if the FMP were withdrawn in whole or in part.  While 
it is clear that the intent of Congress is to provide Alaska with the authority to regulate non-state 
registered vessels in the absence of an FMP and Secretarial and Council recognition of the State’s 
legitimate interest in the fishery, the relevance of the August 1, 1996 date to this authority is not clear. 

3 Updating the Salmon FMP 

Staff have begun to discuss options for updating the Salmon FMP with the requirements of the MSA and 
NS guidelines and are also pursuing a discussion of options to alleviate the necessity of setting ACL/AMs 
for Alaska salmon, cognizant that the Salmon FMP would still need to be updated for other MSA 
requirements.28  The options currently identified are: State salmon management as an “alternative 
approach” to meet the NS1 requirements of the MSA; use of the international fishery agreement 
exemption for Chinook salmon in the SEAK troll fishery subject to the PST; and regulatory clarification 
that Alaska salmon fisheries will not be subject to the ACL/AM requirements of the MSA and the NS1 
guidelines.  For the other MSA 303(a) required provisions, options would need to be developed to address 
the areas where the FMP should be amended.   
 

3.1 State salmon management as an “alternative approach” 

Compliance with the MSA requires the Council to establish mechanisms for specifying ACL/AMs to 
prevent overfishing while achieving optimum yield (OY).29  The NS1 guidelines contemplate limited 
circumstances where the standard approaches to specification of reference points and management 
measures detailed in the guidelines may not be appropriate.  Pacific salmon is cited in the guidelines 

                                                      
27 This management issue is not limited to Alaska salmon—the MSA § 306(a)(3)(C) “August 1, 1996” date poses 
problems for any species that was part of an FMP on August 1, 1996 but has subsequently been removed. 
28 See MSA § 303(a). 
29 MSA § 303(a)(15) (“[E]stablish a mechanism for specifying [ACLs] in the plan (including a multiyear plan), 
implementing regulations, or annual specifications, at a level such that overfishing does not occur in the fishery, 
including measures to ensure accountability”). 
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specifically as an example of stocks that may require an “alternative approach.”30  Under this flexibility 
within the guidelines, the Council may propose an alternative approach for satisfying the requirements of 
NS1 other than those set forth in the guidelines.  The guidelines require that the Council document its 
rationale for proposing an alternative approach in an FMP amendment and document its consistency with 
the MSA.  To that end, Council staff requested ADF&G provide input on how State salmon management 
could be an alternative approach for meeting the MSA requirements. 
 
In a July 31, 2010 letter, Council staff requested that ADF&G provide it with assistance in evaluating the 
State’s salmon management program by describing in detail how the State’s escapement goal- and 
abundance-based salmon management program could serve as an “alternative approach” and satisfy the 
requirements of the MSA.  ADF&G provided a summary of the State’s salmon management program in 
response to the Council’s request, which is summarized below (August 31, 2010).31  Attachment.   The 
State’s response describes how its salmon management program represents an alternative approach to 
prevent overfishing while achieving OY.  If the Council and NMFS determine that the State’s 
management represents an alternative approach that satisfies the requirements of the MSA, then 
implementing ACLs through the Salmon FMP in the manner described within the NS1 guidelines would 
not be necessary. 

3.1.1 The State’s evaluation 

NMFS has promulgated implementing guidelines to facilitate compliance with NS1 objectives for 
fisheries managed under an FMP.  The guidelines expressly consider possible alternative approaches for 
Pacific salmon.  The alternative approach to meet the requirements of the MSA may be invoked for the 
management of Pacific salmon off Alaska, where the spawning potential for a stock is spread over a 
multi-year period.  The State’s salmon management program is based on scientifically defensible 
escapement goals and inseason management measures to avoid overfishing.  The State asserts that 
developing a quota-based management system based on preseason forecasts in order to implement ACLs 
could result in greater risks of overfishing and levels of un-harvested stocks which may prevent the 
achievement of OY on a continuing basis.  According to the State’s response, specifying a catch quota 
based on pre-season abundance forecasts is not as appropriate as salmon management based on 
monitoring inseason of abundance and escapement.  With the exceptions of the SEAK troll fishery and 
Area M June net fisheries, catch quota-based fishery management has not been used in State salmon 
fishery management.32 
 
ADF&G expressly states that its salmon management system has been and is a successful and appropriate 
system for meeting the requirements of the MSA and NS guidelines to prevent overfishing while 
achieving on a continuing basis the OY from each salmon fishery for the fishing industry.  Further, 
inseason abundance-based management has been adopted by the Pacific Salmon Commission to manage 

                                                      
30 50 C.F.R. §600.310(h)(3), Flexibility in application of NS1 guidelines (“There are limited circumstances that may 
not fit the standard approaches to specification of reference points and management measures set forth in these 
guidelines. These include … stocks with unusual life history characteristics (e.g., Pacific salmon, where the 
spawning potential for a stock is spread over a multi-year period). In these circumstances, Councils may propose 
alternative approaches for satisfying the NS1 requirements of the [MSA] other than those set forth in these 
guidelines. Councils must document their rationale for any alternative approaches for these limited circumstances in 
an FMP or FMP amendment, which will be reviewed for consistency with the [MSA]”) (emphasis added). 
31 Also referenced in the State’s response are the State’s policies for the Management of Sustainable Salmon 
Fisheries (5 AAC 39.222) and for Statewide Salmon Escapement Goals (5 AAC 39.223). 
32 Catch quotas for Area M were discontinued in June, 2003; Treaty Chinook salmon are allocated through the PST. 
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and conserve shared salmon resources.  ADF&G gives the following reasons in support of the more 
appropriate utilization of an alternative approach for the management of Alaska salmon fisheries: 
 

1. Salmon are semelparous, reproducing once during their life cycle;33 
 

2. The harvestable surplus of salmon consists of new recruits and the catch is comprised of mature 
salmon; 

 
3. The productivity of each year class cannot be improved by limiting the catch amount in 

subsequent years; 
 

4. Foregone catch cannot be recaptured in subsequent years; and 
 

5. Salmon abundance cannot be estimated effectively in advance. 
 
Thus, the State concludes that its program of inseason abundance estimates using contemporaneous data, 
with appropriate monitoring for achievement of escapement goals, is the most effective way to lessen the 
risk of overfishing while achieving OY on a continuing basis. 

3.2 The International Agreement exception and Chinook salmon 

In recognition that applying ACL/AMs requirements to stocks covered by an international fishery 
agreement may unfairly impact the US component of these fisheries, the MSA provides an exception for 
those stocks.34  The NS1 guidelines generally require that FMPs establish ACL/AMs for all stocks and 
stock complexes in the fishery, but recognize the statutory exception from the requirement for stocks or 
stock complexes that are managed under an international fisheries agreement in which the US 
participates.  Under MSA § 3(24), an international fishery agreement is “any bilateral or multilateral 
treaty, convention, or agreement which relates to fishing and to which the [US] is a party.”   
 
The Pacific Salmon Treaty (PST, 1985) clearly meets the criteria related to international fishery 
agreements.  The PST is a bilateral treaty between the US and Canada established an international 
management regime to address the conservation and harvest of salmon originating in one country that 
contribute to fisheries in the other.  Terms and provisions of the PST are negotiated through the Pacific 
Salmon Commission (Commission).   
 
Chinook salmon harvested in SEAK predominately originate from streams in the Pacific Salmon Treaty 
area, which stretches from central Oregon, northwest through Canada, to Cape Suckling.  All Chinook 
harvested in the SEAK, other than certain production from Alaska hatchery facilities, are subject to catch 
limit provisions of the PST.  An annual abundance-based harvest limit for Chinook in the SEAK is 
established through Commissions and the PST process.  The permitted salmon harvest is allocated to 
fisheries and stakeholders in accordance with regulations adopted by the Alaska Board of Fisheries 
(Board).35 

                                                      
33 A species is considered semelparous if it reproduces a single time in its lifetime; iteroparous if it has many 
reproductive cycles over the course of its lifetime. 
34 MSA § 303(note); 50 C.F.R. § 600.310(h)(2)(ii).  
35 The Chinook winter troll fishery is managed so as not to exceed 45,000 fish under the PST.  Any Treaty Chinook 
not harvested in the winter fishery are available for the spring and summer fisheries.  See ADF&G Report to the 
NPFMC, June 2010.  See also 5 AAC 29.080, the Board’s winter troll management plan.   
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3.3 Regulatory clarification of NS1 guidelines  as pertaining to Alaska salmon 
fisheries 

Staff have discussed whether a regulatory clarification of NS guidelines would be possible.  Language in 
the reauthorized MSA requiring ACL/AMs was developed largely on the practices used in North Pacific 
groundfish fisheries for over three decades.  While MSA § 303(a)(15) states that FMPs must establish 
mechanisms for specifying ACL/AMs in the FMP, implementing regulations, or annual specification at a 
level such that overfishing does not occur in the fishery, MSA § 302(h)(6) requires the Council to 
“develop annual catch limits for each of its managed fisheries that may not exceed the fishing level 
recommendations of its SSC or the [established] peer review process.”  While the Council’s salmon FMP 
manages very limited aspects of the salmon fisheries, neither the Council nor NMFS actively manage 
salmon under the FMP and have questioned whether ACLs (or status determination criteria or OFLs, for 
that matter) must be developed for fisheries, like Alaska salmon, that are not actively managed under the 
FMP.   

A straightforward solution to the ACL/AM (and potentially other NS1) requirements could be to request 
NOAA to issue clarifying guidelines through rulemaking and regulation which would: 1) specifically 
pertain to Alaska salmon fisheries; 2) fully recognize that the Council and NMFS do not actively manage 
salmon under the current FMP; and 3) acknowledge that the State's management program for these 
fisheries fully satisfies the intent of NS1.  Such a revision would require a determination by NOAA that 
the current State salmon management program meets applicable MSA and NS1 requirements.  Though a 
similar determination would be required to use the “alternative approach” clause of the existing guidelines 
(as is the suggested approach throughout this discussion), a direct regulatory determination, if adopted, 
could provide a clearer basis for establishing that the current State salmon management program meets 
National Standards. This regulatory approach would require a specific, direct request from the Council to 
NMFS leadership and presumes that the Council does not desire a greater role in salmon fisheries 
management (i.e., setting of ACL/AMs).  While this approach could eliminate any need for the Council to 
amend the FMP relative to the ACL/AMs requirement, the Council would still need to amend the FMP to 
fulfill other federal requirements. 

3.4 Specific FMP requirements 

As discussed above, implementation of ACL/AMs and other MSA requirements hinge on the future scope 
and nature of the FMP.  Specific measures for the Council to consider in updating the Salmon FMP would 
be developed once the Council provides direction on: 1) its preferred scope of the FMP; 2) whether to 
maintain the deferred management of the SEAK troll and sport fisheries; 3) whether to maintain the 
closure of the EEZ in the West Area; and 4) the FMP’s role in the three historical net areas in the West 
Area EEZ.  Various requirements of the MSA and associated NS guidelines are addressed within the text 
of this discussion paper, in the footnotes to the text, and are generally summarized below in Table 2.   
 
Table 2 is a list of items that MSA § 303(a) requires for an FMP, though it is not exhaustive; it is an effort 
to summarize in a very general way, in order to inform the Council of the breadth of issues that will need 
to be addressed in updating the FMP.36  In general, an FMP must: include a description of the fishery and 
its potential yield; include a description of the economic consequences of the fishery’s conservation and 
management; adhere to data collection requirements; include conservation and management measures to 

                                                      
36 Please note that Table 2 is not legal guidance, is not intended as legal opinion, does not carry the weight of 
regulatory text, and is not specific to the management of Alaska salmon fisheries. 
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ensure sustainable harvest and prevent overfishing, and include the associated reference points; assess and 
minimize bycatch; protect the safety of human life at sea; and must fairly and equitably allocate the 
fishery resources among participants.   The NS guidelines at 50 C.F.R. §§ 600 Subpart D provide 
guidance on how the MSA provisions should be addressed and implemented within an FMP, and should 
be closely considered when developing options for meeting the MSA requirements or determining which 
requirements are satisfied in the current FMP.37 
 
Table 2.  Required contents and provisions of an FMP, generally.38 

MSA § 
303(a) 

FMP 
Requirement 

MSA 
Specification(s) 

Elements Applicable 
to:39 

(1) Conservation and 
management 
measures 
 

Shall contain:  Necessary and appropriate 
measures; 

 Any discretionary measures 
(described in §(b)); 

 Consistent with NS, MSA, any 
international recs., and any other 
applicable law(s); 

 To prevent overfishing, rebuild, and to 
restore fishery long-term health and 
stability; 

 While achieving on continuing basis 
Optimum Yield (OY). 

US and 
foreign fishing 
vessels 

(2) Description of the 
fishery(ies) – and 
the potential yield 
 

Shall contain a 
description of, but not 
limited to, and 
utilizing the best 
scientific information 
available at the time 
of preparation, the: 

 Number of vessels involved; 
 Type and quantity of fishing gear 

used 
 Species involved and location(s); 
 Likely management cost;  
 Actual and potential revenues; 
 Any recreational interests; and 
 Nature and extent of foreign fishing 

and Indian Treaty fishing rights, if 
any. 

Fishery(ies) 
covered 
under the 
FMP 

(3) Present and 
probable future 
condition of the 
fishery – MSY and 
OY 

Assess and specify, 
and include a 
summary of the 
information used, the: 

 Maximum Sustainable Yield (MSY); 
and 

 Optimum Yield (OY). 

Fishery(ies) 
covered 
under the 
FMP 

(4) 
 

Capacity and 
extent of Optimum 
Yield (OY)  

Assess and specify, 
fairly and equitably 
and on an annual 
basis, the: 

 OY harvest by US vessels; 
 Un-harvested OY available to foreign 

vessels; and 
 US processors that will process the 

US OY harvest. 
 Allocation of fishing privileges must 

be fair and equitable, reasonably 
calculated to promote conservation, 

US and 
foreign fishing 
vessels 

                                                      
37 Please note that the current FMP reflects some new MSA requirements, such as OFLs for the East Area EEZ and 
Essential Fish Habitat (EFH) descriptions for Alaska salmon species. 
38 Please note that Table 2 is intended for illustrative purposes only.  It does not capture the nuances and details of 
subsequent implementation of the MSA FMP requirements. 
39 50 C.F.R. § 600.325(b) (“An FMP may not discriminate among US citizens, nationals, resident aliens, or 
corporations on the basis of their state of residency. An FMP may not incorporate or rely on a state statute that 
discriminates against residents of another state”). 
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and must avoid excessive shares. 
(5) Pertinent data 

submitted to the 
Secretary of 
Commerce 
(Secretary)  

Specify the pertinent 
data for commercial, 
recreational, charter, 
and processors for: 

 Type, quantity of gear used; 
 Catch by species #s or weight; 
 Fishing areas, time of fishing, and # 

of hauls, and necessary economic 
information; and the  

 Estimated and actual processing 
capacity of US processors. 

Submitted to 
the Secretary  

(6) Temporary 
adjustments 
 

Consider and provide, 
after consultation with 
USCS and fishery 
users, for: 

 Access to the fishery because of 
weather or other conditions affecting 
safe conduct; also 

 Adjustment shall not adversely affect 
conservation efforts in other fisheries 
or discriminate among participants. 

US vessels 
otherwise 
prevented 
from  
harvesting  

(7) Essential Fish 
Habitat (EFH) 

Describe and identify, 
based on the [NS] 
guidelines, and 
minimize to the extent 
practicable the: 

 Adverse effects by fishing; and 
 Other actions to encourage 

conservation and enhancement of 
EFH. 

Fish species 
or complexes 
covered 
under the 
FMP 

(8) Scientific data  
 

Assess and specify 
the nature and extent 
of: 

Data needed for effective implementation 
of the FMP, for an FMP submitted after 
1/1/91 under 50 USC. § 1854(a) or 
prepared by the Secretary. 

Fishery(ies) 
covered 
under the 
(qualifying) 
FMP 

(9)  Fishery Impact 
Statement (FIS) 

Assess, specify, and 
analyze the likely 
effects, if any, of:  

 The cumulative conservation, 
economic, and social impacts,  

 of the conservation and management 
measures on; and 

 Possible mitigation measures for; 
 Also, participants’ safety of human life 

at sea. 

Fishery(ies)’ 
participants; 
fishing 
communities; 
and adjacent 
fisheries; 

(10) Condition of the 
fishery(ies) – 
determining 
whether stocks 
are overfished or 
whether 
overfishing is 
occurring 

Specify and identify, 
using objective basis 
and measurable 
criteria:  

 Analysis of how criteria determined 
and stocks relationship to 
reproductive potential; or where 

 The Secretary determined a stock is 
approaching overfished/ is 
overfished; 

 Contain conservation and 
management measures to prevent/ 
end overfishing and rebuild. 

FMP-covered, 
overfished 
fishery(ies); 
and 
Permitted 
Council or 
Secretary  
FMPs 
covering US 
EEZ, salmon, 
or high seas 
vessels, or 
US first 
processors 

(11) Bycatch Establish, assess, 
and include: 

 Standardized reporting methodology; 
 Amount and type of bycatch occurring 

in the fishery(ies); 
 Conservation and management (and 

monitoring) measures – to the extent 
practicable in the following priority: 
avoid where practicable, minimize 
bycatch, and minimize mortality of 
unavoidable bycatch. 

Fishery(ies) 
covered 
under the 
FMP 

(12) Fishing Mortality Assess type and 
amount of fish: 

 Caught and released alive during 
recreational fishing; and 

 Mortality, including conservation and 

Recreational 
fishing, under 
catch and 
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management measures that, to the 
extent practicable; 

 Minimize mortality; and 
 Ensure extended survival. 

release 
management 
programs 

(13) Participating 
sectors within the 
fishery(ies) 

Include a description 
of the sectors’: 

 Economic impact; and 
 Quantify trends in landings of 

managed fishery resource, to the 
extent practicable. 

Commercial, 
recreational, 
and charters 

(14) Rebuilding plans 
or other 
conservation and 
management 
measures, if 
necessary 

Reduce the overall 
harvest, if necessary,  
and suitably allocate 
and take into 
consideration: 

 The economic impact of harvest 
restrictions or recovery benefits;  

 Allocated reductions fairly and 
equitably among commercial 
recreational, and charter fishing 
sectors 

Participants in 
effected 
fishery(ies) 

(15) Preventing 
overfishing 

Establish mechanism 
for specification of:; 
And the exceptions  

 Annual Catch Limits (ACL); 
 Accountability Measures (AM); and 
 Implementing regulations or annual 

specifications 
 Statutory Exceptions 

In the FMP, 
including a 
multiyear plan 

 

4 Conclusions and Next Steps 

With this background, suite of possible options, and additional considerations, the Council may wish to 
give further direction on whether and how to move forward with review and analysis of the current 
Salmon FMP.  The following next steps are proposed for Council consideration: 

1. Preparation of an analysis to inform the Council’s evaluation of the Salmon FMP and its 
determination of the FMP’s purpose and scope, and any necessary updates to the FMP.   

2. Updating the FMP will necessitate further discussion, exchanges of information, and continued 
coordination with ADF&G and NMFS staff, as the Council considers possible options and 
additional considerations to update the FMP, as well as coordination with the Board of Fisheries. 

3. The Council’s preferred future scope and role of its Salmon FMP will affect the FMP updates and 
options for complying with ACL/AMs and other specific MSA and NS1 requirements. 
 

4. Staff could develop a strategy for a thorough review of the Salmon FMP by generating: 
i. An amalgamation of the 1990 FMP and all subsequent amendments; 

ii. A complete matrix of the MSA 303(a), NS1 requirements, and the existing FMP 
provisions;  

iii. A discussion on how and to what degree the Federal requirements are addressed in the 
current FMP and amendments; and  

iv. Possible options for addressing specific MSA requirements. 
 
A Council Meeting schedule outlining possible steps for further analysis of the FMP, including Alaska 
Board of Fisheries meetings for convenience, is provided below: 
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Table 3.  Possible schedule for analysis of the Salmon FMP. 

2010-2011 Council Meeting Staff Product Possible Staff Tasking Dates of Alaska Board of 
Fisheries meetings 

October Joint Protocol 
Committee Meeting, 
10/5, Anchorage 

Council staff 
presentation and 
briefing paper 

N/A – Briefing paper 
posted on Council 
websitea  

Work Session, 10/13, Kenai 

Decemberb 12/6, Anchorage Council staff 
presentation and 
discussion paper 

Refine focus of 
discussion paper 

Lower Cook Inlet 
Finfish,11/15, Homer 

January / 
February 

1/31, Seattle, WA Refined discussion 
paper 

Options to carry forward 
for analysis as 
Alternatives 

 Kodiak Finfish, 1/11, 
Kodiak 

 Chignik Finfish, 1/16, 
Anchorage 

 Upper Cook Inlet Finfish, 
2/20, Anchorage 

March / April 3/28, Anchorage Preliminary review 
of Alternatives 

Refine Alternatives for full 
analysis 

King and Tanner and 
supplemental issues,3/22, 
Anchorage  

June – 
August 

6/6, Nome N/A Continue analysis for 
Initial Review 

None 

September / 
October 

9/26, Unalaska Initial Review TBD  Work session, 10/11, 
Anchorage 

 Pacific cod, GOA-wide, 
10/13, Anchorage 

December 12/5, Anchorage Final Action TBD PWS and Upper 
Copper/Upper Susitna 
Finfish, 12/1, Anchorage 

a http://www.fakr.noaa.gov/npfmc/fmp/salmon/SalmonFMPupdate1010.pdf.  
b The Council is currently at this stage in the possible discussion process. 
 

5 Participating Agencies 

North Pacific Fishery Management Council Staff 
 Chris Oliver, David Witherell, Sarah Melton 
 
Alaska Department of Fish & Game 
 Stefanie Moreland, Gordy Williams, Doug Eggers 
 
State of Alaska, Department of Law 
 Lance Nelson, Mike Mitchell, Anne Nelson 
 
National Marine Fisheries Service, Alaska Region, Sustainable Fisheries Division 
 Sue Salveson, Gretchen Harrington 
 
NOAA Office of General Counsel, Alaska Region 
 Lauren Smoker, Clayton Jernigan, Maura Sullivan 
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Figure 6.  Combined three mile state and statistical area lines, False Pass area. 
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