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Introduction

In this Chapter

This chapter provides detailed discussion regarding the most common laws enforced by the
Coast Guard in conducting immigration law enforcement (LE) and disposition of migrants
interdicted at sea.

This chapter contains the following sections:
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The nation’s immigration laws and policies create an orderly process for the review and
acceptance of prospective immigrants. The Coast Guard supports the national policy of
orderly, safe, and legal migration, upholding U.S. immigration laws and international
conventions against alien smuggling by:

s  Conducting effective maritime interdiction.

¢ Engaging partner nations, supporting their efforts to enhance their border control and
Maritime Law Enforcement (MLE) capabilities.

s Educating, communicating, and cooperating with both governmental and non-
governmental partner agencies and organizatiens,

¢  Operating to uphold the human dlgmty of migrants and to ensure the safety of life at
sea.

» Maintaining a pro-active public affairs posture to deter illegal and dangerous migrant
departures.

This section contains overarching principles or philosophies that'apply to immigration LE.

The Coast Guard works with the Border and Transportation Security (BTS) Directorate,
Immigration and Customs Enforcement (ICE), Customs and Border Protection (CBP), and
U.S. Citizenship and Immigration Services (USCIS) in enforcing U.S. immigration laws and
implementing U.S. immigration policies.

The BTS Directorate incorporates ICE and CBP to enforce the nation’s immigration and
nationality laws. BTS is also responsible for securmg the transportation systems and
includes the Transportation Security Administration (TSA).

ICE is responsible for the enforcement of immigration and customs laws within the U.S.
ICE has investigations, intelligence, and deportation/removal programs. [CE also has the
Federal Protective Service.

CBP has air and marine interdiction assets and is responsible for border inspections (people
and merchandise), enforcement, protection, and patrolling areas between U.S. ports-of-entry.
CBP also controls the U.S. Border Patrol (USBP).

USCIS provides administrative immigration services such as processing applications for
citizenship, permanent resident cards, and work authorization permits. USCIS manages the
Asylum and Refugee programs and provides Asylum Prescreenmg Officers (APSOs) to
conduct protection screenings at sea. -

The Coast Guard's migrant interdiction mission consists of two distinct Functions: “border
control and LE. A!rt“mgi“ this distinction may be transparent during at-sea operations, Coast
Guard personnel should he aware that a situation that begins as an exercise of the border
contral function may develop into an LE case, thereby changing the rights and processes o
which particular atiens are entitied. Most migrant cases begin with an .mudiction at sea
Horder control function or SAR. Subsequen

thorities assoclated with either the \)L.(Jl,r
nction (e.g., arrest for alien smugpling: depe: o oihe
aur these functions, !

conducted pursuart ACHONS wil] he

n

governed by di vonnol

the Coast Guard . e p




A.3. Further
Guidance

Chapter 6 - Immigration Law Enforcement

*  Preventing the entry of undocumented aliens into the U.S. through at-sea interdiction,
including repatriation or return to third countries when directed to do so.

» Seizing the conveyance, arresting the smuggler(s), and/or gathering evidence in alien
smuggling cases to facilitate criminal prosecution of the smuggler(s) and/or civil
forfeiture of their vessels.

s Ensuring those aliens found after having already illegally entered the U.S. are held in
custody (in the case of stowaways, by the vessel which brought them in) for further
transfer to CBP.

» Ensuring aliens encountered during boardings are not engaged in activities inconsistent
with their status (e.g., working in the U.S. without a permit, serving as master of a U.S.
documented vessel).

»  Complying with relevant procedures for handling requests for protection from
persecution or torture.

Pursuant to the border control function, DoD is authorized to support Coast Guard efforts to
interdict illegal migrants at sea. Procedures for requesting DoD support are contained in

Section D.]0 of this chapter.

Chapters 1 through 4 contain overarching policy regarding the conduct of MLE operations,
including a law and policy framework, policy on the conduct of boarding operations, and
rules governing use of force. These chapters apply to the entire enforcement of Iaws and
treaties (ELT) program, including immigration LE and border control. :

Tactics, lessons learned, and best practices for conducting immigration LE operations are
contained in Maritime Counter Drug and Alien Migrant Interdiction Operations,
COMDTINST M16247.4 (series)/NWP 3-07.4. Guidance in that manual covers the wide
range of AMIO activities including patrol preparation; patrol tactics; guidelines for
developing a unit AMIO Bill; and boarding, migrant care, and migrant processing
procedures. ’

Persons who are not interdicted while illegally attempting to enter the United States as
intending migrants (e.g., crewman encountered during a fisheries boarding), but
affirmatively approach a Boarding Officer or boarding team member to seek protection or
asylum in the United States shall be processed in accordance with Appendix L of this
manual. Persons interdicted as intending migrants shall be processed in accordance with this

chapter.
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Section B. Legal Framework
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As previously discussed, the AMIO mission is unique in that Coast Guard actions and
responstbilities are carried out pursuant to two distinct functions (LE and border control).
The legal framework associated with both of these functions is discussed below.

This section contains discussion regarding the intemational and domestic legal framework
for the migrant interdiction operations mission area.

Both customary and conventional international law endow coastal States with sovereign
rights in their territorial seas and sovereign control in their contiguous zones, ineluding the
authority to restrict access to their borders, and to regulate admission of aliens by
establishing circumstances and conditions over who enters the nation. Accordingly, the
United States has a right to refuse entry to any particular individual. Likewise, a nation
seeking to repatriate undocumented migrants interdicted at sea must first obtain host nation

authorization.

Notwithstanding the sovereign authority states exercise over their borders and immigration
laws, principles of international law, as reflected in state practice, dictate that states must not
expel or return (“refouler”) persons to territories where their lives or freedom would be
threatened on account of race, religion, nationality, membership in a particular socia) group,
or political opinion, or where there are substantial grounds for believing that they would be
in danger of being subjected to torture. Article 33 of the 1951 United Nations Convention
relating to the Status of Refugees and its 1967 Protocol, to which more than 130 states are
parties, codifies this principle of non-refoulement. See also Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature
February 4, 1985, S. Treaty Doc. No. 100-20, at 20 (1988), 23 LL.M. 1027, 1028 (1984).

Additionally, the United States has led and strongly supported the establishment of .
international human rights standards. Since World War 11, the United States has signed
several international human rights-related instruments that affect the conduct of the migrant

interdiction mission, such as:

a  Article 14 of the Universal Declaration of Human Rights, a fundamental international
document, states the universal right to seek and enjoy in other country’s asylum from
persecution.

s Articles 19 and 33 of UNCLOS authorize coastal nations to establish a contiguous zone
and exercise the control necessary to prevent infringement of their immigration laws.

»  The 1984 Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment defined torture and the protocols for protection from torture
and rearticuiated the principle of non-refoulement. O

s The United Nations Convention Against Transnational Organized Crime (TOC), and its

Protocol Against the Smuggling of Migrants by Land, Sea and Air, and its Protoco! 1o
Prevent. Suppress and Punish Trafficking in Persons, Especially Women and Children
All three Bave entored into force and require, inter alia, that State Parties cooperaie 1o
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These obligations and principles of international law are factors in establishing U.S. law and
policy. Further, the principle of non-refoulement influences the development of U.S.
procedural safeguards necessary to ensure that migrants are not mistakenly returned to
persecution or torture. These processes may affect repatriation decisions, and drive the need
for bilateral agreements to provide for timely disposition options in appropriate cases.

The United States has established its sovereign authority over immigration and border
contro! in the U.S. Constitution and in the Immigration and Nationality Act (INA), codified
in Title 8 U.S.C. and in implementing regulations found in Title 8 CFR. Of these laws, the
most significant to the Coast Guard, pursuant to its LE function, are discussed in Section C
of this chapter. Appendix C of this manual contains a list of other U.S. laws that may be
applicable.

Many provisions of the INA do not apply outside of the “United States,” which is defined in
INA § 101(a)(38) as the continental United States, Alaska, Hawaii, Puerto Rico, Guam, and
the U.S. Virgin Islands. That is, much of the INA applies only to aliens who are physically
present within the United States, including those who seek admission at a U.S. port of entry.

In brief, the INA and its implementing regulations provide that aliens may lawfully enter the
United States only after having passed through a U.S. immigration inspection station at
which their compliance with various U.S. entry or admission requirements has been verified,
Regardless of their compliance with U.S. entry requirements, aliens who. are physically
present in the United States may seek protection from persecution or torture, consistent with
U.S. treaty obligations as implemented in U.S. law.

Pursuant to INA §§ 212(f) and 215(a)(1), and acting under his constitutional, authority as
commander-in-chief to ensure the security of U.S. borders (U.S. Constitution, Art. 1, Sec. 2,
cl. 1), the President issued three directives establishing pohcy for undocumented migrant
interdiction and repatriation:

=  Executive Order 12807: Interdiction of lllegal Aliens (E.O. 12807, May 24, 1992).

»  Presidential Decision Directive-9: Repatriation Process (PDD-9, June 1993).

o  Executive Order 13276: ‘Delegation of Responsibilities Concerning Undocumented
Aliens Interdicted or Intercepted in the Caribbean Region (E.O. 13276, Nov. 15, 2002).

President Bush issued E.O. 12807 to the Secretary of the Department in which the Coast
Guard is operating. Pursuant to E.O. 12807, the Coast Guard enforces the suspension of the
entry of undocumented aliens by sea and interdicts vessels carrying such aliens.
Consequently, the Coast Guard stops and boards vessels, in accordance with domestic and
international law, when there is reason to believe that they are engaged in the irregular
transportation of persons or violations of United States law or the law of a countrv with
which the United States hag an arrangement authorizing such action. The Coast Guard.
makes inquiries of those onboard. examines documents, and takes other actions necessary 1o
carry out the Executive Order. When there is reason to believe that an offense is beitg
comnutted against Li53. immigration laws, or appropriate laws of a foreign country with

which the U.S. has an arrangement to assist, then the Coast Guard shall return the vesse! ,j
1+ which it came, or o another country. Coast Guard !
1o its border control function, is contained in pureiropi:
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The Executive Order (as amended by E.O. 13286) also provides that the Secretary of
Homeland Security, in his or her unreviewable discretion, may decide that a person who is a
“refugee” will not be returned involuntarily. In Sale v. Haitian Centers Council, 509 U.S.
155 (1993), the U.S. Supreme Court upheld the validity of E.O. 12807, ruling that neither
U.S. law (i.e., the INA) nor Article 33 of the 1951 Refugee Convention restricted the power
of the President to order the Coast Guard to repatriate undocumented aliens, including
refugees, found seaward of U.S. territorial seas. Despite the Sale v. Haitian Centers Council
decision, as a matter of policy, the U.S. Government affords migrants with an opportunity to
seek and receive protection from persecution or torture.

In 1993, the President issued PDD-9 establishing U.S. Government organization and tasks
for dealing with alien smuggling. PDID-9 provides that “{t]he U.S. Government will take the
necessary measures to preempt, interdict, and deter alien smuggling into the U.S.” PDD-9
specifically tasks the Coast Guard to “direct U.S. interdiction efforts at sea with appropriate
DoD support if necessary.” Consistent with E.O. 12807, PDD-9 establishes that U.S. policy
is to “attempt to interdict and hold srmuggled aliens as far as possible from the U.S. border
and to repatriate them when appropriate.” The Coast Guard “will direct/escort [interdicted
suspect vessels] to flag States or the nearest non-U.S. port if practical and assuming host
nation concurrence.” Like E.O. 12807, PDD-9 also prescribes that it is U.S. policy to
“ensure that smuggled aliens detained as a result of U.S. enforcement actions, whether in the
U.S. or abroad, are fairly assessed and/or screened by appropriate authorities to ensure
protection of bona fide refugees.” '

E.O. 13276, as amended by E.O. 13286 (February 28, 2003) sets forth the duties and
authorities of the Secretary of Homeland Security, Secretary of State, and Secretary of
Defense with respect to maintaining custody of undocumented aliens interdicted or
intercepted in the Caribbean region. This Executive Order provides authority to maintain
such undocumented aliens in extraterritorial detention facilities and allocates responsibilities
among the participating agencies.

Between 1993 and 1996, the Office of Legal Counsel (OLC) of the Department of Justice
(DOJ) issued a series of legal opinions binding on all federal agencies, which concluded that
undocumented aliens seeking to reach the U.S., but who have not landed or been taken
ashore on United States dry land, are not entitled to removal or other proceedings under the
INA. Undocumented aliens who are on U.S. land, bridges, or piers are considered to have
landed ashore in the United States, even if they subsequently reenter the water to complete
their journey (e.g., wade from a rock out to a boat). However, migrants who are interdicted
in US. internal waters, U.S. territorial seas, or onboard vessels moored to a U.S. pier.are not
considered to have landed ashore, and thus U.S. law permits direct repatriation without
further process. except in the case of certain alien crewmembers or stowaways onboard a
vessel and who express a fear of persecution or torture to a Department of Homeland

1%y official who is examining the conveyance, which is addressed at 8 CFR
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In addition to protection from persecution, the United States also has immigration laws and
policies concerning protection from torture. In the Foreign Affairs Reform and
Restructuring Act of 1998 (FARRA), Congress directed U.S. immigration authorities to
promulgate regulations implementing Article 3 of the 1984 Convention Against Torture. In
December 1998, the President signed Executive Order 13107, lmplementation of Human
Rights Treaties (E O. 13107, December 10, 1998), which ordered all agencies to “...respect
and implement [their] obligations under the international human rights treaties to Wthh [the
Government of the United States] is a party.”

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (ITRIRA)
resulted in some of the most significant changes to U.S. immigration law in decades,
including provisions for expedited removal for designated arriving aliens who are seekmg
admission to the U.S. but who are inadmissible either because they lack proper entry
documents or they engaged in fraud/will ful misrepresentation of a material fact. .

In 2002, the DOJ issued regulations designating a category of aliens who may be placed in
expedited removal proceedings. That designation includes: ,

o  Aliens who arrive in the United States by sea on or after November 13, 2002;

e  Either by boat or other means;

o  Who are not admitted or paroled; and

e . Who have not been physically present in the United States continuously for the two-
year period prior to a determination of inadmissibility by an immigration officer.

Expedlted removal proceedmgs will not be initiated against Cuban citizens or nationals who
arrive by sea, or alien crewmen or stowaways as described in the INA.

This designation was deemed necessary to remove quickly from the United States aliens
who arrive illegally by sea and who do not establish a credible fear of persecution or torture.
The ability to detain aliens while admissibility is determined and protection claims are
adjudicated, as well as to remove quickly aliens without protection claims, will deter
additional aliens from taking to the sea and traveling illegally to the United States. Illegal .
migration by sea is perilous and the United States Government has repeatedly cautioned
aliens considering similar attempts to reject such a hazardous voyage. '

Any alien who falls within this designation who indicates an intention to apply for asylum or
who asserts a fear of persecution or torture will be interviewed by an asylum officer to
determine whether the alien has a credible fear. I[fthat standard is met, the alien will be
referred to an immigration judge for a hearing on the merits of the protection claim or
claims. An alien found to have a credible fear and subsequently placed into removal
proceedings before an immigration judge will be detained, with certain humanitarian
exceptions, throughout those proceedings and will not be eligible to request a bond re-
determination hearing before an immigration judge.
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B.3. Authority and
Jurisdiction

With the exception of those special circumstances described in Chapter 2.C, the Coast
Guard must have both authority and jurisdiction before taking LE action. As discussed in
Chapter 2.4, the Coast Guard’s primary authority to enforce substantive U.S. immigration
law pursuant to its LE function, is provided in Title 14 U.S.C. The Coast Guard’s authority
to exercise its border conirol function derives from E.O. 12807 (as confirmed by the
Supreme Court in Sale v. Haitian Centers Council, Inc., 509 U.S. 155 (1993)), Presidential
Decision Directive 9 (PDD-9), and E.O. 13276. This border control authority directs the
Coast Guard to stop and board vessels, make inquiries, examine documents, and take actions
necessary to retumn interdicted migrants and their vessels to'a nation other than the U.S.

Jurisdiction is comprised of three elements:

s Vessel status/flag
e Location
s  Substantive law

Two of the three jurisdictional elements (vessel status/flag and location) are addressed in
Chapter 2.B. Jurisdiction over substantive immigration laws is addressed in Section C of
this chapter. Jurisdiction over the substantive law does not preclude the need for units to
establish whether jurisdiction over the vessel status/flag and location also exist.

Section C. Offenses

Introduction

C.1. Suspension of
Entry of
Undocumented
Aliens

C.1.a. Elements

This section contains a list of the criminal and/or civil offenses applicable to the AMIO
mission area. Each offense is discussed in temms of its elements, applicability, and
enforcement policy.

Under the Executive power tQ control the borders of the U.S., the President has suspended
the entry of undocumented aliens into the U.S. In 1992 Executive Order 12807 was issued
directing the Coast Guard to enforce this suspension as part of its border control function.
PDD-9, issued in June 1993, establishes national policy to prevent and suppress alien
smuggling, and mandates the Coast Guard interdict migrants as far at sea as possible. In
Sale v. Haitian Centers Council, Inc., 509 U.S. 155 (1993), the Supreme Court upheld the
assertion of Executive Order 12807 that neither asylum screening procedures nor deportation
processing requirements apply outside the territory of the U.S. More recently, various court
opinions and executive agency practice have refined national policy related to interdiction
screening and processing of migrants, and repatriation. )

Although “migration” is not necessarily a criminal offense, the legai scheme cited above
sherly directs the Coast Guard to exercise its border control. function in the. interest. of
national security. As such, vessels may, in accordance with Appendix D of this manual, be
stopped and boarded when there is reason to believe the vessel is engaged in unsafe practices
associated with the transport of migrants by sea, violation of U.S. immigration law, or
< of the immigration law of a foreign country with which the ;.S has an agreement,
rractices’” means any practice which invoives operating a ship that is abviously in
which violate fundamental principles of safety at sea, u those of the
vention. or not properly manned, equipped, or license g passengers
ial voyages, and thereby constitute a serious danger fo the health of
v saboard, including the conditions tor embarkation and
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Units shall interdict undocumented migrants, wherever located, who are attempting to reach
the U.S., but have not yet entered the U.S. This includes migrants intending to transit
through the territory of a third country before proceeding to the U.S. Intent on the part of
migrants to enter the U.S. may be established by statements made by the migrants, course
and position of the vessel in relation to their claimed destination, and other evidence
indicating a nexus to the U.S.

Migrants are not deemed to have entered the U.S. unless they are located on U.S. dry land,
bridges, or piers. According to a ]egal determination by the Office of Legal Counsel (OLC)
of the DOJ, migrants interdicted in U.S. internal waters, U.S. territorial sea, or onboard a
vessel moored to a U.S. pier are not considered to have entered the U.S. Migrants located on
pilings, low-tide elevations, or aids to navigation are not considered to have entered the U.S.
However, migrants who land ashore but subsequently reenter the water (e.g., wade from a
rock out to a boat) are considered to have entered the U.S. :

Enforcement actions taken with respect to this section comprise the Coast Guard’s border
control function of the migrant interdiction mission. Interdiction and repatriation, carried
out in support of the border control function, constitute the overwhelming majority of
migrant interdiction activities conducted by the Coast Guard. Appendix D of this manual
contains the command, control, approval, and coordination requirements for interdiction and
disposition of migrants.

National and Coast Guard policy is to interdict undocumented migrants. prior to landfall in
the U.S. as far at sea as possible. While this appears a simple mandate, its execution can be
complex and may not always be feasible. Operational Commanders can quickly exhaust
available resources through interdiction and a lengthy at-sea detention process. Experience

‘with interdiction in the Pacific has shown the U.S. Government is willing to allow time for

interagency consideration of all options prior to Coast Guard action. The Coast Guard is not
always required to immediately deploy surface forces upon detection of a migrant vessel.
Unless timing is critical, the Coast Guard may evaluate the situation before acting.

Many migrant cases involve persons traveling aboard unsafe, overcrowded, . and/or
unseaworthy vessels. As defined by international law and service regu]atlons it is the duty
of Coast Guard units encountering such vessels to take appropriate actions to. render
assistance and alleviate distress. However, categorizing a situation as a SAR case does not
preclude subsequent enforcement action. See Chapter 2.C.3 for the legal basis for rendering
assistance to persons/property at sea. See Chapter 3.B.4.a4 for policy regarding the
relationship between ELT and SAR.

See Section D of this chapter for further disposition policy and procedures.

g of undocumented migrants into the U.S. and is

8§ U.S.C. 1324(a)(2) prohihits the smugzyi
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migrants.
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C.2.a. Elements

C.2.b. Applicability
C.2.c. Enforcement
Policy

C2c.1.

Immigration
Proceedings

C.2.c2. Arrest

It is unlawful for any person knowing, or in reckless disregard of, the fact that an alien has
not received prior official authorization to come to, enter, or reside in the U.S., to bring or
attempt to bring such alien to the U.S. Intent to enter the U.S. may be presumed when:

o The alien is aboard a vessel in the U.S. territorial sea or contiguous zone (other than a
foreign flag vessel planning no port call in the U.S.).

e The alien is aboard a U.S. vessel anywhere.

» The vessel is destined to stop at a U.S. port at some point in the voyage.

» The alien is the subject of intelligence reports.

»  Another person aboard indicates the alien intends to enter the U.S.

An alien is any person that is not a citizen or national of the U.S. In general, except for
individuals requesting protection from persecution or torture, aliens may lawfully enter the
U.S. only after having passed through a U.S. port of entry where compliance with entry or
admission requirements has been checked.

This statute applies to all persons and vessels in all locations where the INA is applicable.

' See Chapter 6.B.2 for more information on the INA.

8 U.S.C. 1324(a)(2) provides for only criminal penalties. Enforcement options are described
below. Appendix D of this manual contains approval requirements for arrest and seizure.

It is DHS policy to pursue administrative removal proceedings pursuant to 8 CFR 1240
against any parolee, lawful permanent resident, or other non-U.S. citizen with immigration
status in the United States who at'any time knowingly has encouraged, induced, assisted,
abetted, or aided any other alien to enter or to try to enter the United States in violation of
law. Accordingly, District Commanders shall contact ICE and CBP in all cases (including
cases not referred or declined for criminal prosecution) involving the interdiction. of
suspected non-U.S. citizen migrant smugglers with parole or status in the United States and
seek to have the suspected smugglers placed in section 240 proceedings. If 8 CFR 1240
proceedings result in a final order of removal, then any subsequent interdiction of. the
individual at sea (whether or not involved in migrant smuggling) may resﬁlt in felony
prosecution for 8 U.S.C. 1326 (see paragraph C.3 below), as well as for 8 U.S.C. 1324d
(Failure to Depart), 8 US.C. 1325 (Irregular Entry; Misrepresentation/Concealment of
Facts), or 18 U.S.C. 1001 (False Statements).

For a violation of 8 U.S.C. 1324(a)(2), suspected smugglers are subject to arrest or, in lieu of
arrest. may be detained for further transfer to another LE agency (usuaily ICE/CBP). In all
cases, units shall contact OPCON prior to arresting any suspected smuggler, and for
euidance regarding disposition of all persons interdicted at sea.
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For a violation of 8 U.S.C. 1324(a)(2), the vessel and all property aboard are subject to
seizure. Units shall contact OPCON prior to seizing any vessel, and for guidance regarding
disposition of the vessel and all property aboard.

When smuggled migrants are discovered aboard a vessel that is a common carrier, certain
exceptions to seizure authority exist. A common carrier vessel is one engaged in the
business of public employment for the carriage of goods or passengers for hire (e. g., ferries,
head-boats, merchant break-bulk freighters carrying cargoes for many owners) Common
carrier vessels are normally not seized unless the owner, master or person in charge (PIC)
was a consenting party or privy to the discovered violation. While the ultimate burden is
upon the ship owner to prove common carrier status, the requirement that a Boarding Officer
seek guidance from OPCON prior to seizing any vessel is particularly important where the
vessel appears to have the distinguishing characteristics of a common carrier.

A case package is required for every interdiction. Where any suspected violation of this
statute is being referred to a U.S, Attorney for prosecution, it is tremendously. important to
prepare a timely and complete case package in accordance with Appendix G of this manual.
Even where the case is not being referred for prosecution, information on the vessel,
suspected smugglers or organizers (and eventually - with soon to be realized technology -
information on the migrants themselves, who might be previously deported felons, etc.) is of
important intelligence and LE value. Thus, units should complete as much oprpendzx G of
this manual as practical, even where no prosecution is anticipated.

Aliens may be required as witnesses for prosecution. Concurrence by appropriate regional
interagency stakeholders (e.g., ICE, CBP, U.S. Attomey) is required to determme whether to

. bring aliens who are potential witnesses into the U.S.

8 U.S.C. 1326(a) prohibits, among other things, the attempted entry into the Umted States of
any alien who has been previously removed from the United States.

It is unlawful for any alien who has been denied admission, excluded, or removed or
departed the United States while an order of removal is outstanding, and thereafter to enter
or attempt to enter the United States under the following delineated circumstances:

e The Secretary of Homeland Security has consented to the alien reapplying for admission
to the United States.
e The alien-establishes that he/she was not required to obtain such consent.

This statute applies to aliens removed from the United States who are attempting to enter the
United States. This includes persons who depart the United States with an outstanding final

order of removal.
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e
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8 U.S.C. 1326(b) provides for only criminal penalties. Enforcement options are described
below. Appendix D of this manual contains approval requirements for arrest and seizure.
There are enhanced penalty provisions under certain circumstances to include if the removal
was subsequent to a conviction for commission of a felony or aggravated felony.

In those cases where local interagency coordination
yields a possible violation of this statute, concurrence by appropriate regional interagency
stakeholders (e.g., CBP, U.S. Attorney) is required to determine whether to bring an alien
into the U.S. for prosecution under this statute. Where the enhanced penalty provisions are
not triggered, OPCON should be prepared to discuss the merits of a prosecution under this
statute versus speedy repatriation, if available.

For a violation of 8 U.S.C. 1326(a)(2), removed aliens suspected to be attempting to enter
the United States are subject to arrest or, in lieu of arrest, may be detained for further
transfer to another LE agency (usually CBP). In all cases, units shall contact OPCON prior
to arresting an alien suspected of violating this statute,

A case package is required for every interdiction. Where any suspected violation of this
statute is being referred to a U.S. Attomey for prosecution, it is tremendously important to
prepare a timely and complete case package in accordance with Appendix G of this manual.
Even where the case is not being referred for prosecution, information on the vessel,
operator/charterer, crew, route and stowaway are of important intelligence and LE value.
Thus, units should complete as much of Appendix G of this manual as practical, even where
no prosecution is anticipated. If a prosecution for this statute is anticipated, it is particularly
important to establish that the person was attempting to enter the United States, as opposed
to merely transiting through waters subject to the jurisdiction of the United States.

Alien-witnesses are not needed for prosecution under this statute. Coast Guard witnesses
may be required to establish the atternpt to enter the United States, as opposed to merely
transiting through waters subject to the jurisdiction of the United States.

Cases involving Cuban migrants may be subject to criminal and/or civil penalties if a
migrant smuggling vessel subject to the jurisdiction of the United States entered Cuban
ierritorial waters after departing from the United States. Units shall give consideration to
this enforcement option in all appropriate cases. See Appendiv O.17 of this manual for
detailed enforcement policy.

Units should consider civil and/or criminal penalty action in migrant smuggling cases
involving negligent or grossly negligent operation of vesseis, such as high-speed flight from
or ramming or attempted ramming of LE vessels  See (fuprer //.C. 4 for detailed
enforcement options.

wreptitiousty on an airplane or
bject to denial of formal
rtation carrier. 18 U.S.C.
anon through concealment
r, or PIC.

A stewaway 1s as an alien coming to the United &
vessel without legal status for admission.  Such
ssion and return to the point of embarkation b i
srohibits any person from attempting (o obilos ¢
arid a vessel or alrcraft without consent of the o oo

om

e



C.6.a. Elements

C.6.b. Applicability

C.6.c. Enforcement
Policy

C.6.c.]. Arrest

C.6.c2. Fine

C.b.c.3. Case
Package Preparation

C.6.d. Disposition

Chapter 6 - Immigration Law Enforcement

It is unlawful for any person, without the consent of the owner, master, or PIC of a vessel,
with intent to obtain transportation, to board, enter, or secret themselves aboard such vessel
and either remain aboard after such vessel departs a U.S. port, or remain aboard when such
vessel has departed a certain place and subsequently enters an area shoreward of {2 NM
from the baseline of the U.S,

This statute applies to all persons and in all locations.

18 U.S.C. 2199 provides for only criminal penalties. Enforcement options are described
below. Appendix D of this manual contains approval requirements for arrest and seizure.

For a violation of 18 U.S.C 2199, federal prosecutorial options are relatively limited.
Although a violation of 18 U.S.C. 2199 technically renders a stowaway subject to arrest,
units will normally not be directed to do so. Units shall discuss a case involving stowaways
with the cognizant District legal office prior to making any arrests.

For a violation of 18 U.S.C. 2199, a person may be fined.

A case package is required for every interdiction. Where any suspected violation of this
statute is being referred to a U.S. Attorney for prosecution, it is tremendously important to
prepare a timely and complete case package in accordance with Appendix G of this manual.
Even where the case is not being referred for prosecution, information on the vessel,
operator/charterer, crew, route and stowaway are of important intelligence and LE value.
Thus, units should complete as much of Appendix G as practical, even where no prosecution
is anticipated.

CBP holds common carriers responsible for returning stowaways to their nation of origin.
Due to the wide range of options for returning stowaways, units shall contact OPCON for

relevant guidance.

Coast Guard action regarding a stowaway located aboard a foreign vessel in, bound for, or
arriving in a U.S. port shall be coordinated with CBP and the COTP,

aapter 10.C. 10 provides policy guidance
-risk crewmembers, absconders, deserters, and stowaways. All stowaways must be
detained onboard the vessel. Responsibility for stowaway detention and care remain with
the carrier. Typically, stowaways will be ordered deained and removed from the United
States onboard the vessel. The master of the vessel may request that a stowaway be
removed from the United States by other means of transportation where compelling or
emergent reasons exist. Permission for removal is at the discretion of CBP, but all costs
relating to stowaway removal remain with the carrier

Cuban stowaways present unique policy concems ad operational challenges.  Notify
Commandant (G-OPL) if a vessel bound for the ! eports having Cuban stowaway(s)
onboard, and arrange to remove the Cuban stowswis s belore the vessel moors ina U.S. port
and to process them in accordance with paregr: - il this chapter. If a stowaway has
jumped overboard and the vessel of origin nimed. the stowaway should be
treated as a migrant in accordance with peicis is chapter.

bE
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Section D. Policy and Procedures

Introduction This section contains policy and procedures that apply to the following:

*  Migrant disposition.

s  Screening.

s  Vessel disposition.

o Detention/arrest.

s  Disclosure/requests for information.

» Terminology.

e  Citizenship/immigration documents.

s  Requests for DoD support.

e - Activities inconsistent with immigration status.

D.1. Interdiction of Consistent with the OLC Opinions discussed in Section B.2.b of this chapter, undocumented
Undocumented aliens seeking to reach the U.S., but who have not landed or been taken ashore on U.S. dry
Aliens land are not entitled to removal or other proceedings under the INA. Interdicted migrants
who have not yet reached U.S. soil are normally retumned to the country from which they
departed. If suspicion or evidence exists that a migrant interdicted at sea may have
previously been ashore in the United States, contact Commandant (G-OPL) and request

disposition instructions.

The OLC Opinions provide that migrants are not deemed to have entered the U.S. unless
they are located on U.S. dry land, bridges, or piers. Migrants interdicted in U.S. internal
waters, U.S. territorial sea or onboard a vessel moored to a U.S. pier are not considered to
have entered the U.S. Migrants located on pilings, low-tide elevations or aids to navigation
are not considered to have come ashore in the U.S. However, migrants who land ashore but
subsequently reenter the water (e.g., wade from a rock out to a boat) are considered to have

come ashore in the U.S.

D.2. General All migrant interdictions by Coast Guard assets, regardless of what level of the chain of
Disposition of command has disposition authority, must be reported to Commandant (G-OPL) by the most
Migrants expeditious means available in real time.

interdicted at Sea

below (or in subsequent published guidance) for the following:

s A Commandant (G-O) SNO is required unless otherwise noted in paragraph D.2.a

b=
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D.2.a. Commandant A Commandant (G-O) SNO is not required for the following:
(G-0O) Statement of
No Objection Not
Required '
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D.2.b. Standing
Statement of No
Objection for
Routine Haitian
Migrant Cases

In accordance with Appendix D of this manual, Commandant (G-O) has no objection to the
Seventh Coast Guard District Commander, or the officer acting in either capacity,
authorizing the repatriation of Haitian migrants in cases meeting the criteria below:

2]

The District Commander’s granty

notification to the Commanant i
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Craft or Peril from
the Sea

D.2.d. Distress at
Sea
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and Geographic-

Specific Disposition

issves
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Every effort shall be made to rescue persons embarked in unseaworthy craft or otherwise in
peril from the sea, and to offer assistance to those at risk of easily being so imperiled (due,
for example, to the obvious overloading or absence of sufficient safety and lifesaving
equipment aboard an otherwise seaworthy vessel), regardless of the nationality or other
circumstances of the person onboard (POB).

Unless the persons onboard are in immediate and life threatening danger, assistance should
not be provided to a foreign vessel not subject to the jurisdiction of the United States without .
the consent of the master or approval from the flag State. However, the decision to render
such non-consensual rescue or assistance must be made by the On-Scene Commander (OSC)
based on all the circumstances.

If persons rescued or assisted in foreign territorial waters appear to be migrants, notify
Commandant (G-OPL), who will work with the Department of State (DOS) to transfer the
migrants to the authorities of the coastal nation in whose territory they are located, or to
otherwise determine disposition.

U.S. and international law requires mariners to recover people in distress at sea. If notified
of search and rescue by a Good Samaritan, and absent exigent circumstances, U.S.
Government policy is to require the rescuing vessel to safeguard the migrants in a place .
where the INA does not apply pending disposition instructions. See Section B.2 of this
chapter for more information on the INA.

Disposition of migrants intercepted at sea by non-govemment vessels is the responsibility of
the vessel master and the vessel’s flag State. For U.S. vessels, consult with Commandant
(G-OPL) to determine disposition instructions to the vessel. For foreign vessels, any
request, including from the vessel, agent, master, or flag State, to remove undocumented -
aliens at sea shall be referred to Commandant (G-OPL) for consultation with the mteragency :

and decision.

Uniess . an intemational agreement or arrangement otherwrse provides, units- detecting -
persons suspected of being undocumented migrants who are not in distress and are located
within foreign territory or territorial waters shall notify Commandant (G-QPL) by most -
expediticus means and via the chain of command. Commandant (G-OPL) shall work with
PGS 1o.contact the coastal State. If a vessel is detected in foreign territorial waters adjacent -
to t° 5. waters, units shall monitor the  vessel closely to interdict it upon entry into U.S.

waiers

swrsons suspected of being undocumented migrants are detected aboard vessels bound for .
s other than the U.S., units shall notify Commandant (G-OPL) who will work with -
contact the appropriate flag and coastal States to coordinate a response.

.- specific disposition issues are discussed below for:

sie ¢ Republic of China (PRC)
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D.3.a. Cuba

D.3.b. People’s
Republic of China

D.4. Prescreening

>.4.a Referral to
Asvium
Prescreening Officer

Absent exigent circumstances, interdicted Cuban migrants otherwise eligible for direct
repatriation to Cuba will be detained at sea and an APSO will be provided by USCIS to
complete the required screening process. In such cases, Commandant (G-OPL) will notify
the District Command Center of the final disposition of all interdicted Cuban migrants
following a credible fear determination by USCIS Headquarters.

Interdicted Cuban migrants who are eligible for direct return to a country other than Cuba
pursuant to international agreements or arrangements in force (e.g., Dominican Republic,
Bahamas) may receive APSO prescreening if they manifest a fear that they will be tortured,
or persecuted upon return to the destination country due to their ethnicity, race, religion, or
political beliefs. See paragraph D.4 below for additional policy guidance regarding
prescreening.

When USCIS Headquarters determines that a Cuban migrant has a credible fear of
persecution or torture, Commandant (G-OPL) will normally initiate interagency action to
transfer the migrant (including as appropriate, the migrant’s spouse and/or unmarried
children under the age of 21, or parents/guardians of migrants under the age of 21) to DHS
facilities at Guantanamo Bay, Cuba. Once at Guantanamo Bay, USCIS determines whether
the migrant ultimately requires protection from persecution or torture. ‘Migrants not
determined to be refugees or in need of protection are repatriated to Cuba. 4

See Figure 6-1 for repatriation procedures for Cuban migrants. In addition to the
procedures set forth in Figure 6-1, non-Coast Guard personnel (except USINT Havana and
approved USCIS personnel) should not be present on deck during repatriation of Cuban
migrants. See Section C.3.d of this chapter for policy regarding Cuban stowaways on
vessels bound for the United States.

Prescreening of PRC migrants may be required. See paragraph D.4 below fd_r additional
policy guidance regarding prescreening.

A prescreening is a limited-scope interview afforded to all Cuban migrants interdicted at sea
and otherwise eligible for direct repatriation to Cuba, and to any other migrant interdicted at
sea who manifests a fear of persecution or torture upon repatriation. A USCIS APSO
conducts pre-screening interviews.  When an APSO is embarked to conduct this
prescreening, the CO shall attempt to provide a secure, private location for the APSO to

confer with migrants,

Migrants identified as manifesting a fear of persecution or torture will be referred to a
USCIS APSO for a prescreening interview, except that:

All Cuban migrants etigible for direct repatriation to Cuba, regardless of whether they
manifest a fear of persecution or torture wiil receive the opportunity for an APSO
prescreening; and R

s All PRC migrants receive a questionnaire 10 elicit the reason(s) for their departure from
China (Figure E-16, which is contained in Appendix £ of this manual), which the Coast
Guard transmits to USTIS Headnuarters. After reviewing the responses to the

< whether any of the migrants’ responses require

wview hyan APSO. '

Qo

questionnaires, USCIS d
further inguiry or a pre
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Coast Guard
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D.4.d. Role of the
Interpreter
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Manifestations of fear of return due to persecution or torture may be verbal or physical.
The responsibility of unit personnel is to identify individuals who, verbally or physically,
have manifested a fear. No qualitative evaluation of that fear or its basis should be
undertaken as part of the identification process. Migrants may not specifically articulate a
fear, but a manifestation of fear may include the following:

s Evidence of an injury {(e.g., burn, bruise, etc.).

»  Statement that migrant was already harmed by persons in their country of origin.

» Statement that migrant will be harmed by persons in their country of origin upon return.
s Non-verbal actions such as self-inflicted harm or other gestures.

If doubt or ambiguity exists as to whether a migrant’s statement, actions, or appearance

sshould trigger pre-screening, then the matter shall be referred to Commandant (G-OPL) for

further consideration by USCIS. Cutters shall NOT elicit statements from migrants unless
and until directed to do so by TACON.

Unit personnel are responsible for ensuring that migrants who verbally or physically
manifest a fear of retum are referred to Commandant (G-OPL) via TACON for further
consideration by USCIS for pre-screening. Unless otherwise directed by TACON,
communications with migrants shall be limited to those necessary to accomplish
embarkation, initial briefing, security, safety, medical care, food distribution, and
disembarkation. :

As a matter of policy, migrants should be afforded an opportunity to communicate in a
language understood by shipboard personnel or immigration personnel ashore receiving
communications from the ship. The Coast Guard coordinates with the interageney to ensure
that an interpreter is made available to any migrant who manifests a fear of return due to
persecution or torture, or who appears to be attempting to communicate such a fear.
Although: an onboard interpreter may be the preferred means to communicate with such -
migrants, if an interpreter is not readily available or it is not operationally feasible to make
one readily available on the cutter, then translation services will be provided by interpreters
not onboard the cutter via cellular phone, INMARSAT phone, radio, or other means.

A Coast Guard-contracted interpreter may be deployed for operational safety reasons on
Coast Guard cutters (e.g., Creole interpreters in the Windward Passage, and Spanish
interpreters in the Mona Passage). The Coast Guard provides these interpreters to afford
migrants an opportunity to communicate with Coast Guard personnel to facilitate Coast
Guard operations. These interpreters are not trained USCIS pre-screeners. I cutier
personnel other than an embarked -interpreter who can understand the migrant’s statement
observe a possible verbal manifestation of fear, the cutter will request that the embarked
interpreter ask the migrant to repeat the statement, and thereafter transmit the mformation to
Commandant {G-OPL) via TACON for consideration by USCIS; however. Coast Guard
contracted interpreters shall not solicit or attempt to elicit claims for protection
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D.4.e. Information
Sensitivity

D.5. Disposition of
Migrant Vessels

D.6. Aliens
Detained for
Prosecution or
Arrested at Sea

Information contained in asylum prescreening interviews is particularly sensitive.

*  Generally, APSOs will be responsible for transmitting prescreening assessments
directly to USCIS Headquarters, but, in certain circumstances, may require logistical or
technical assistance from Coast Guard units. Should it be necessary to transmit USCIS
interviews via message traffic, info addees will be limited to the appropriate Command
Centers, Commandant (G-OPL), and USCIS.

»  Coast Guard or other military personnel shall not be directly involved in the
prescreening process, except to facilitate the prescreening through logistical, language,
security, or administrative support to USCIS officials.

*  Any conveyance, including any vessel, vehicle, or aircraft, that has been or is being
used in the commission of a violation of 8 U.S.C. 1324 may be seized and subject to
forfeiture. Other laws in which illegal migrant activity is implicated may also permit
vessel seizure.

» Incases involving U.S. vessels or vessels assimilated to without nationality status,
operational units shall consult their servicing legal office for assistance in determining
vessel disposition. Such determinations shall be coordinated with the CBP and
servicing U.S. Attomey Office.

» In cases involving foreign flag vessels seaward of the contiguous zone, a Commandant
(G-0) SNO is required for disposition.

»  Coast Guard seizure of any vessel, in any location, requires the command, control,
approval and coordination detailed in Appendix D of this manual. Final decisions to
seize vessels will be made by ICE or CBP officials.

»  Specific procedures and techniques regarding disposition of migrant vessels are
contained in the Maritime Counter Drug and Alien Migrant Interdiction Operations,
COMDTINST M16247.4 (series)/NWP 3-07.4, Section 11.

In arresting or detaining for prosecution aliens interdicted at sea and suspected of violating
U.S. law (including migrant and drug-related cases), units shall comply with the command,
control, approval and coordination policy for arrests set-forth in Appendix D of this manual.
Except in exigent circumstances identified in paragraph D.2.a above, once interdicted
migrants are onboard a Coast Guard unit, those migrants shall not be brought ashore in the
United States without a Commandant (G-O) SNO. If a representative from another agency
makes a specific request that any or all of the migrants be brought ashore, immediately
forward that request with the name, title, and phone numbers of the requesting official to
Commandant (G-OPL). In such cases, advise the other agency that Coast Guard
Headquarters must approve all requests to bring aliens ashore, and that such requests are
vetted in real time with senior interagency officials in Washington, DC. Accordingly. Coast
Guard field units should encourage the requesting agency to contact their own headquarters
in Washington, DC to initiate and participate in the interagency decision-making process. In
addition - to internal command .and control, Operational Commanders shall not permit
s ta be brought nto the U.S. without proper field coordination with
Port Directors may parole such persons into the U.S. for ans

arrvested or detained a
ICE and CBP. Omnly
purpose, to include ris

Al prosecution




D.7. Disclosure/
Requests for
Informatjon

D.8. Terminology

D.8.a. Refugee

D.8.b. Political or
Economic

D.8.c. Asylum

D.9. Citizenship/
Immigration
Documents

D.9a Race,
Ethnicity, Religion,
or English-Speaking

D49b. US.
Cuiizenship

Chapter 6 - Immigration Law Enforcement

The location and personal information about any migrant interdicted by the Coast Guard is
“For Official Use Only” (FOUO) and shall not be released to the public (including
immediate family). Requests for this information shall be referred to local USCIS, ICE, or
CBP offices. Refer all inquiries concerning Cuban migrants to the USCIS recording at 800-
264-2577.

For on-going cases, the ultimate disposition location is sensitive information for diplomatic
and operational reasons. Refer all requests for information conceming the ultimate
destination of the migrants to the District PAO. District PAOs shall obtain guidance as
needed from Commandant (G-OPL).

Coast Guard reports of, or official reference to “migrants encountered at sea” shall refer to
these individuals as either “migrants’ or “aliens.” The descriptive terms “iflegal” or
“undocumented” may also be used, if accurate. See Appendix B of this manual for
additional information.

The term “refugee,” which is defined in Appendix B of this manual and 8§ US.C.
1101(a)(42), shall not be used in place of alien or migrant.

The terms “political” or “economic” shall not be used to describe aliens/migrants
encountered at sea. :

The term “asylum” has specific meaning under U.S. law. A request for asylum shall be
referred to as a request for protection from persecution or torture.

In conducting migrant interdiction operations, units are often required to validate the
citizenship or immigration status of individuals to.determine compliance with .U.S,
immigration law(s). For example, an alien may present an expired, false, or altered
document, an authentic document belonging to someone else, or a document with
incomplete or missing visas (or other attachments). Appendix K of this manual provides
further guidance and a description of commonty used documents.

Race, ethnicity, religion, or the ability to speak English, shall not be the sole basis when
determining the immigration status of an individual, and shall not be the sole basis for
initiating that determination process. In all cases involving vessels entering or attempting to
enter ports or places of the United States and apparently having most recently departed from
a foreign port or place. Boarding Officers shall affimatively identify everyone onboard a
vessel, and that as part of this process, those without U.S. passports, U.S. birth certificates.
or U.S. military identification, or “green cards,” may be asked to present appropriate |15
immigration documents

Units should first deternune whether the person is a:U.S. citizen.  This is particularty
important with res o statutes that require certain- officers and crewmembers of
vessels are 11 S citizens {see dppendix C of this manual regarding violations of 46 1S
8103).
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D.9.c. Non-US.
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D.9.d.2. Smuggling
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D.10. Requests for
Department of
Defense Support

If the person is not a U.S. citizen, units shall attempt to determine the immigration status of
the individual, including whether that person is a documented or undocumented alien, has
been paroled into the U.S., or may be subject to a final order of removal. This information
is significant in determining if the individual is subject to the suspension of the entry of
undocumented aliens or otherwise in violation of U.S. immigration law, see Section C.3 of
this chapter. A4ppendix K of this manual provides further guidance and a description of
immigration documents (e.g., Alien Registration Receipt Card, Reentry Permit, Refugee
Travel Document).

In case of doubt concerning the validity of citizenship/immigration documents or the
continuing eligibility for current immigration status, units shall seek assistance from local
ICE or CBP office via OPCON. If an alien’s documents are determined to be fraudulent or
otherwise improper or inadequate, unless immigration officials otherwise direct, the Coast
Guard shall treat the alien as an undocumented migrant. in accordance with this chapter. If
local or regional immigration officials are not readily available to assist and reasonable
doubt remains as to the validity of the documents, contact Commandant (G-OPL) for

‘Immediate assistance.

When assisting in the enforcement of foreign immigration laws pursuant to an international
agreement in force or arrangement, units shall seek assistance from appropriate-foreign LE
and/or immigration officials in determining the validity of documents.

Valid documentation is not the only requirement for legal entry into the United States (or
most other countries). Accordingly, if aliens at sea present valid or apparently valid travel
documents, boarding teams should be cognizant of and report to TACON statements and
other evidence suggesting smuggling or other illegal entry activity, such as intent to enter at
a place other than a designated port-of-entry.

The following procedures apply when requesting DoD support for migrant interdiction
operations. Area Commanders are encouraged to develop a Memorandum of Understanding
(MOU) with the cognizant Combatant Commander(s) that establishes procedures for
requesting incidental support for migrant interdiction events. Incidental support is thar
which DoD assets can nrovide. without significant interference with normal DoD operations

i

In the absence of an MOLI, requests for support shall be processed as follows:

e Requests for incidental DoD support shall be accomplished via direct liaison batw
the Area Commander and the cognizant Combatant Commander.
ihan incidental DoD support shall be made by the Area/Distric
wage to Commandant (G-OPL). The decision to provide such
vick: by the Joint Staff (JCS/J3). Informal liaison between tiw
zant Cambatant Commander in advance of a forma!
. nddite the process.. Message requests for Dol :
:gher than “SECRET” and shall adhere to the folioe

» - Requests [or othe
Commander v
support will

Commander

ie a description of the situation and hasis for the rec
the capability required without specif

citvinge

- brared
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Persons on certain non-immigrant visas may not be permitted to work for pay in the U.S.
With certain exceptions, aliens (including permanent resident aliens) are npt permitted to
serve as a master, chief engineer, radio offjeer, or Officer-in-Charge of a deck watch or
engineering watch on a U.S. documented vessel. However, permarent resident aliens, in
many cases, may serve as a member Of its crew as an unlicensed seaman. See Appendix C
of this manual regarding violations of 46 U.5.C. §103.

Persons suspected of migrant smuggling or other criminal activity, and interdicted at sea
while possessing U.S. immigration documents or claiming immigration status in the U.S.,
may be brought into the U.S. upon validatian of any documents or status claims and with the
concurrence of CBP Port Director and ICE case agent.
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OPERATIONAL PROCEDURES
AGREED TO BETWEEN THE UNITED STATES COAST GUARD
AND THE TROPAS GUARDA FRONTERAS
REGARDING CUBAN REPATRIATION

The following are the operational procedures to be used between the United States Coast Guard (USCG) and the Tropas
Guarda Fronteras (TGF) for the repatriation of Cubans attempting to illegally enter the United States and picked up upon the
High Seas by the United States Coast Guard:

1. When the United States Government has decided to repatriate Cuban citizens illegally attempting to enter the United States

and who have been placed aboard a USCG Vessel, the following information will be provided by the Coast Guard Command

Center, Seventh Coast Guard District, Miami, Florida, to the Tropas Guarda Fronteras, Havana, Cuba, via both facsimile and

"TELEX and to the U.S. Interests Section in Havana via FAX. USINT Havana will informally send to MINREX copies of the

personal data listed below available to it: :

a. Date/time/position of embarkation of Cuban migrants.

b. A description of individuals who were placed aboard the vessel including nationality; total number of migrants.

c. Personal data as available of individuals to be provided to the TGF:

(1) Full name (include both surnames if available)
(2) Nationality
(3) Sex
(4) ID Card Number
(5) Date of Birth
(6) Place (city, province, country) of birth
(7) Address in Cuba
. Name of Coast Guard cutter (CGC) designated to execute the repatriation.
. Date and time a CGC will be available to repatriate migrants at designated port.
Date/time the CGC will enter Cuban territorial water.

. Date/time the CGC will be expected pier side of repatriation port.

. Whether a Harbor Pitot will be required.

2. Once the TGF have reviewed the above information, they will indicate concurrence in writing to Coast Guard Command

Center, Miami, or redesignate the repatriation port/time. The concurrence by the TGF of date, time, and location will serve as the

authorization for the U.S. Coast Guard to enter Cuban territorial waters to repatriate the'Cuban migrants. This information will

be passed by the Cuban Border Guard Command Center to both the Seventh District Command Center and the U.S: Interests

Section in Havana.

3. Once Cuban concurrence is received, the Seventh District Command Center will relay via the fastest available means (o the

designated repatriation USCG cutter the date, time, and repatriation port. Additionally, the designated Coast Guard cutier will

establish communications with the TGF via HF (2182 KHZ) or VHF/FM channel 16/22A prior to entering Cuban territorial seas.

Direct tactical communications between the designated Coast Guard cutter and the TGF is authorized until the Coast Guard cutter

has safely discharged all migrants and returned to International Waters.

4. It is further agreed that:

a. Allrepatriations will be conducted during daylight hours. :

b. The Coast Guard cutter will be first boarded pierside by the U.S. officer designated by the U.S: Interesis Section in
Havana to explain legal migratson procedures to those being retumed and escort and those being returned (o TGF
representatives on the pier

c. Neither USCG nor any other 581 personnel will at any time disembark from the cutter while in the terrionai seas or
internal waters of Cuba

o0 o o

d. Cuban nationals {other than i - snmned Harbaor Pilot it used) will not at any time.embark onto the cutier whiie the
culler is in the lerritoriai seus oo o sornad waters of Cuba.
e. Communications hetweess the © o “inard cutter and the TGF will be in Spanish if Spanish-speaking cres memibers are
availablc
f The Coast Guard cuter wi't _0 - ioowas immediately afler the safe transfer of all migrants is completea s ceed
directlv 1o miernanal o
5. Deviations from these operar- - o -~ are 10 be resolved through direct communications vis i
between the TG Compiid £ o e Disiriet Command Center, with concurrence nf
6. This set of procedures ot - will remain indefinite until either DArty gives 24k
writing of intention e ey

Figure 6-1
iures for Cuban Repatriations
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Office of Legal Counsel
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IMMIGRATION CCNSEQUENCES OF UNDOCUMENTED ALIENS' ARRIVAL IN UNITED STATES
TERRITORIAL WATERS

October 13, 1993

*77 Undocumented aliens interdicted within the twelve-mile zone that comprises
the United States's territorial sea are not entitled.to a hearing under the
exclusion provisions of the Immigration and Nationality Act.

The Immigration and Naturalization Service had the authority to promulgate an
interpretative rule construing the "territorial waters" of the United States, as
referred to in section 287 of the INA, to extend for twelve nautical miles.

MEMORANDUM OPINION FOR THE ATTORNEY GENERAL

This memorandum responds to requests made by the Office of the Associate Attorney
General and the General Counsel's Office of the Immigration and Naturalization
Service ("INS'") for our views on the consequences under the Immigration and
Nationality Act ("INA") of an undocumented alien's arrival in United States
territorial waters. 8 U.S.C. § § 1101-1537. Specifically, we have been asked
whether undocumented aliens who have been interdicted within the United States's
territorial waters are entitled to an exclusion hearing under section 236 of the
INA, [PN1] 8 U.S.C. & 1226. We have also been asked to review the INS's
enforcement authority under INA section 287, B U.S.C. § 1357, and to assess the
INS's recent interpretive regulation, 8 C.F.R. § 287.1(a) (1) (19933, insofar as it
purports to define the "external boundaries® of the United States under INA section
287. .

We understand that resolution of these issues is of some urgency because the
United States has been interdicting, within its territorial waters, vessels
transporting large numbers of undocumented aliens seeking admission into the United
States from various foreign countries. These activities have raised the question
whether the United States must provide exclusion proceedings for such aliens.
Agencies represented on the Working Group on Ocean Policy and the Law of the Sea,
in particular the State Department and the United States Coast Guard, have
expressed an interest in the issues. We have therefore 1nv1ted and received, the
views of the State Department and the Coast Guard.

*78 I. Background

The background to these requests is as follows. Historically, the United States
adhered to the rule that the territorial sea extends three nautical miles out.
[FN2] In 1988, however, President Reagan, by proclamation, extended the United
States's territorial sea tc a distance of twelve nautical miles. See Proclamation
No. 5928, 3 C.F.R. 547 (1989), reprinted in 103 Stat. 2981 (1989), ("the
Proclamation"). [FN3] Although the Proclamation by its terms purported not to
extend or otherwise alter existing Federal law or any jurisdiction, rights, legal
interests, or obligations derived therefrom, questions arose concerning the
possible or alleged effects of the Proclamation on domestic law or law enforcement .
{FN4] Among these questions are the two considered in this opinion, relating to the
procedural rights under the INA of undocumented aliens intercepted within twelve
miles of the United States's shores, and to the authority of the INS to board and
search sea vessels suspected of transporting undocumented aliens if such vessels
are found within that twelve mile zone.

ricer General Counsel has taken the position that the Proclamation
tc extend the scope of the INA to the new twelve mile limit of the
ers. Specifically, the INS argues 1in the subkmissions considered here

The INS's £
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that an entitlement to an exclusion proceeding now arises whenever an undocumented
alien arrives within the twelve mile limit. As the INS acknowledges, however, its
past practice and views on this sub]ect have not been consistent. In 1980, an INS
memorandum to this Office concerning the treatment of Cuban refugees maintained
that an alien apprehended within the territorial waters before landing "does not
appear to have a right to apply for asylum" under the Refugee Act of 1980, Pub. I..
No. 96-212, 94 Stat. 102 ("Refugee Act"), and could be towed to a third country
where he or she would not face persecution. See Memorandum for John Harmon, _
Assistant Attorney General, Office of Legal Counsel, from David Crosland, Acting
Commissioner, INS, Re: Cases on Illegal Entry to Cubans in Boats at 1 (May 6, 1980)
("INS Cuba Memorandum“). However, a different INS position is reflected in a 1986
memorandum concerning procedures to be followed under Executive QOrder Na. 12324, 46
Fed. Reg. 48,109 (1981), which provided for the return of Haitians interdicted on
the high seas, with the exception of refugees. See Memorandum for Alan C. Nelson,
Commissioner, INS, from Maurice C. *79 Inman, Jr., General Counsel, INS, Re:
Interdiction of Aliens (Feb. 21, 1986) ("INS Haiti Memorandum"). Executive Order
Na. 12324 stated that its provisions for the interdiction-and-return of Haitians
"are authorized to be undertaken only outside the territorial waters of the United
States." 46 Fed. Reg. at 48,109. Following the terms of that Executive Order, the
INS memorandum stated that *(i]lndividuals interdicted within the territorial waters
of the United States are transported to a port of the United States for an
adjudication of their immigration status pursuant to the Immigration and
Nationality Act." INS Haiti Memorandum at 3. The memorandum further asserted that
"it is rather well settled that individuals within our territorial waters may not
be forcibly removed to the high seas." Id. at 4. [FN5] Thus, the INS's current
position is at variance with its views as of 1980 -- though not with its views as
of 1986 -- as well as being inconsistent with the position of the State Department
and the Coast Guard. [FN6]

We conclude in Part II below that an undocumented alien who is intercepted within
the twelve mile zone now comprising the United States's territorial waters is not
entitled to an exclusion hearing under the INA. We base this conclusion prlmarlly
on an examination of the text of the statute -- most importantly, its explicit
requirements for exclusion proceedings. See INA sections 235, 236, 8 1.S8.C. §_§
1225, 1226. We also examine the statute's provisions for asylum and withholding of
deportation, and conclude that these provisions are consistent with, and indeed
support, our reading of the statutory sections regarding exclusion. See Refugee
Act, § § 201(b), 202(e), 94 Stat. at 105, 107 (codified as amended at 8 U.S.C. §_§
1158, 1253). We then consider the INA's definitlon of the term "United States," INA
section 101 (a) (38), 8.0U.S.C._§_ 1101(a)(38), and reject INS's contention that this
definition, coupled with the Proclamation, compels the conclusion that the INA's
procedural protections must apply to undocumented aliens who have entered the
twelve mile zone. We also consider, and reject, INS's alternative claim that the
jurisdictional section of the Outer Continental Shelf Lands Act, 43 1.S.C. § 1333,
( "OCSLA") operates to extend the INA -- and in particular the rlght to an exclus1on
hearing -- to the limit of the territorial waters. Finally, we scrutinize the
Proclamation itself, ‘and conclude that it has no effect on the procedural
entitlement that the INA provides to undocumented aliens.

*80 In Part III below, we review the INS interpretative regulation, = 8 C.F.R. §
287 (1993), that purports to construe the meaning of the "external boundaries" of
the United States, as that term is used in INA section 287, 8 U.S.C. § _13257. The
latter statute sets forth various investigative and enforcement powers of the INS.
Of particular relevance, it empowers the INS to conduct certain warrantless
searches within "a reasonable distance from any external boundary of the United
States." INA section 287(a) (3), 8 U.S.C. § 1397(a})(3). We conclude that. the INS
had the authority to construe that section in a manner that reflected the
enlargement of the United States's territorial waters under the Proclamation, and
we offer two theories to justify that result. We also note an ambiguity in the
INS's regulation, and recommend that, if INS decides to maintain its 1nterpretatlon
of INA section 287, it cure this defect

IT.

A . Exclusion Proceedings Under The INA
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*It is undoubtedly within the power of the Federal Government to exclude aliens
from the country." Almeida-Sanchez v. United Stares, 413 U.S. 266, 272 (1973); see
also Landon v. Plasencia, 459 U.S. 21, 32 (1982); Kleindienst v. Mandel, 408 U.S.
753, 765-66_(1972); 1 Charles Gordon and Stanley Mailman, Immigration Law and
Procedure, § 1.03[2][a] (rev. ed. 1993) ("Gordon & Mailman").

The means by which the Federal Government may prevent aliens from coming into the
country are varied. Some aliens seeking to enter the United States must first be
accorded the procedural rights provided by the INA, including an evidentiary
hearing, before any determination to exclude them from this country can be made.
Other aliens may, however, be prevented from entering the United States by
Executive actions that do not implicate any INA procedures. Thus, in its recent
decision in Sale v. Haitian Centers Council, TInc 509 _Uy.s. 185, 187 (1993), the
Supreme Court held that neither the INA nor the United Nations Protocol Relating to
the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223, T I .A.S. No. 65877 ("the
Protocol"), placed any limit "on the President's authority to repatriate aliens
interdicted beyond the territorial seas of the United States." [FN7] The question
presented here is whether undocumented aliens seeking to enter the United States
but interdicted within its territorial waters -- that is, within twelve nautical
miles from the United States' baselines -- must be accorded an exclusion proceeding

under the INA.
*81 Section 235(b) of the INA, 8. 1.8.C. § 1225(b}, *provide(s] the

jurlsdlctlonal basis for an exclusion hearing before an 1mm1grat10n judge." _Matter
That section reads in part as follows:

Every alien {other than an alien crewman) and except as otherwise provided in

subsection (c) of this section and in section 1323 (d) of this title, [ [FN8]] who

may not appear to the examining immigration officer at the port of arrival to be

clearly and beyond a doubt entitled to land shall be detained for further inguiry

to be conducted by a special inquiry officer.

8.IL.S.C. . §. 1225 (a) (emphasis added) .

Section 236(a), 8.1.8.C. . § 1226(a), provides for exclusion hearings before a
"special inquiry officer™ (i.e., an immigration judge, see 8 U.S.C. § 1101(k)(4)).
Section 236(a) states:

A special inquiry officer shall conduct proceedings under this sectlon
administer oaths, present and receive evidence, and interrogate, examine, and
cross-examine the alien or witnesses. He shall have authority in any case to
determine whether an arriving alien who has been detained for further inguiry under
section 1225 of this title shall be allowed to enter or shall be excluded and
deported.

As the plain language of the INA makes clear, it is a predicate for conducting
exclusion proceedings that the alien seeking admission be examined "at the port of
arrival" by an immigration officer. 8 U.S.C. 8§ 1225(b); see also id.._8§ _1225(a).
(*All aliens arriving at ports of the United States shall be examined by one or
more immigration officers at the discretion of the Attorney General and under such

regulations as he may prescribe.") (emphasis added): & C.F.R. & __235.1 (1993)
("Application to enter the United States shall be made . . . in person to an
immigration officer at a U.S. port of entry enumerated in part 100 of thisg
chapter.) (emphasis added); id. § 100.4 (c) (2) (designating ports of entry); 1
Gordon & Mailman, at § 8.05[2][b] ("There are many places designated as ports of

entry along the land borders of the United States and at international airports and
seaports. It is to such a place, and at a time open for inspection, that an alien
seeking entry to the United States must make his or her application for admission.

'Instream' inspections are conducted aboard arriving ships."). (FN9] An alien
1nterd1cted *82 at sea -- even if within the territorial waters of the United
States -- is not at any "port." [FN10] Conseguently, there is no jurisdiction to
conduct an exclusion proceeding in such a case. [FN11]

This construction of INA sections 235(b) and 236{a) comports with the text and
structure of the INA. Both sections are located within Part IV, "Provisions
Relating To Entry And Exclusion, " of Subchapter II, "Immigration," of the INA. an
analysis of these provisions confirms that statutory arrangements for exclusion

oroceedings presuppose that the alien is no longer at sea, but has reached port.
The first provision of Part IV relates to the duties of persons transporting alien
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and citizen passengers to provide immigration officers with lists or *manifests" of
the persons they are transporting. The duty to provide such a list attaches under
INA section 231(a), 8 U.8.C. § 1221(a}, "[fulpon the arrival of any person by water
or by air at any port within the United States from any place outside the United
States" (emphasis added); see also 8 C.F.R. . § 231.1(a) (1993). Under INA section
232, B U.8.C. § 1222, aliens "arriving at ports of the United States* may be
detained for cbservation and examination by immigration officers and medical
officers if it is thought that they may be excludable for medical reasons (emphasis
added) . Before its repeal in 1986, the next section, INA section 233, 8 11.8.C. §
1223, authorized immigration officers to ordex the temporary removal of aliens
"{ulpon the[ir] arrival at a port of the United States, . . . but such temporary
removal shall not be considered a landing" (emphasis added). Section 234, 8 1L.S.C.
§ 1224, deals with physical and mental examinations of certain arriving aliens,
and provides for appeals therefrom. Sections 235 and 236, as discussed above,
concern cther inspections of arriving aliens and the institution of exclusion
proceedings. *83 Section 237, 8 U.8.C. § 1227, provides for the immediate
deportation of excluded aliens.

Judicial support for our interpretation is provided by Haitian Refugee Center,
, aff'd on other grounds, 809 _F.24
794 (D.C. Cir, 1987), a suit challenging the Government's interdiction of visaless
aliens on the high seas. There the district court stated:

The Immigration and Nationality Act has established procedures for the
exclusion of aliens, including the entitlement to a hearing See 8 U1.8.C. §_ 1226.
Those rights, however, are reserved for aliens arriving "by water or by air at any
port within the United States from any place outside the United States." Id.
Contrary to plaintiffs' assertion, the interdicted Haitians alsc have no statutory
"right to counsel", which is reserved to those aliens in "exclusion or deportation
proceedings." 8 _U.S.C. § 1362. Again, because those "exclusion or deportation
proceedings" are restricted to aliens arriving "at any port within the United
States, " 8.1.S.C._§__1221, it is clear that the interdicted Haitians are entitled
to none of these statutorily-created procedural rights, including the right to
counsel. :

Id. at 1404.

In sum, then, the overall statutory scheme regulating the exclusion of an alien
is activated by the alien's arrival at a port of the United States. That event
triggers significant legal effects, including the transporter's duty to provide a
manifest, the immigration officers' powers to inspect and detain, and the alien's
right, if detained, to an exclusion proceeding. Nothlng in the statute contemplates
that the same effects are to follow if the alien is interdicted at sea before
reaching port -- even if interdiction occurs within United States territorial
waters. For purposes of exclusion under the INA, the ports of the United States --
not the limits of its territorial waters -- are functionally its borders.
Accordingly, we conclude that aliens interdicted within United States territorial
waters do not have a right to exclusion proceedings under INA section 236.

B. Asylum and Withholding Provisions of the INA

Examination of the INA's basic distinction between exclusion and deportation
proceedings, and of its provisions for asylum and withholding of deportation or
return, confirms the conclusion reached in the previous section.

"' (O}ur immigration laws have lcong made a distinction between those aliens who
have come to our shores seeking admission . . . and those who are within the United
States after an entry, irrespective of its legality. In the latter instance the
Court has recognized additional rights and privileges not extended to those in the
* 84 former category who are merely "on the threshold of initial entry.*''’

5409 S._arb 17% (guoting Leng May Ma_v. RBarber, 357 .S, 18%, 187 (19R8)) (quoting

Da

EumogpJmﬁggL_L__unLLej_SLdLes_exolel+ Mezeil, 345 0.S. 206, 212 (1953)). The
distinction in the rights and privileges accorded to these two groups is reflected
in the different procedures applied to each. "The depocrtation hearing is the usual
means of proceedlng against an alien already physically in the United States, and
—he exclusion hearing is the usual means of proceeding against an alien outside the
United States seeking admission." Landon v. Plasencia, 459 U.S. at 25.
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The differences between exclusion and deportation, and the varying procedural
protections attached to each, turn on whether the alien has made an "entry" into
the United States. "Entry" is here a term of art. [FN12] See id. at 28-29; Matter
of Patel, 20 I. & N. Dec. 368, 370 (1991). "Physically coming into the United
States does not necessarily accomplish an entry, else all inspections would
effectively have to be made on foreign soil. Presence after inspection and
admission, without further restraint, however, does amount to entry. So does
penetrating the functional border by intentionally evading inspection before being
apprehended." 1 Gordon & Mailman, at § 1.03[2][b]. Aliens who have made an "entry"
are entitled to deportation proceedings; those who are seeking admission but who
have not entered are accorded, at most, an exclusion proceeding -- "a process in
which the alien usually has less protection under the statute and little, if any,
under the Constitution." Id. [FN13]

Before 1980, aliens who were excludable but not deportable did not have the right
to apply for elther asylum or withholding of deportation or return. [FN14] By the
enactment of the Refugee Act, § 203(e), 94 Stat. at 107, Congress extended those
benefits to both types of aliens. [FN15] Section 201(b) of the Refugee Act, as
amended, now codified at 8 U.S.C. § 1158(a), prescribed that the Attorney General
was to establish procedures for asylum applications. The Refugee Act's asylum
provision states in part: "The Attorney General shall establish a procedure for an
alien physically present in the United States or at a land border or port of entry,
irrespective of such alien's status, to apply for asylum." 8 II.S.C. § 1158(a)
(emphasis added). As explained immediately below, aliens interdicted within United
States territorial waters are neither "at a land border or port of entry," nor even
"physically present in the United States" within the meaning of the asylum statute.

*85 See Sale, 509 U.S. at 160 (INA's protections apply "only to aliens who reside
in or have arrived at the border of the United States") (emphasis added).

In 1t i 5 ) i . cert.
denied, 502 11.S. 1122 (1992), the court construed the language of the asylum
provision and held:

[Tlhe plaintiffs in this case -- who have been interdicted on the high seas --
cannot assert a claim based on the INA or the Refugee Act. . . . The plain language
of the statute is unambiguous and limits the application of the provision to aliens
within the United States or at United States®' borders or ports of entry. The
plaintiffs in this case have been interdicted on the high seas and have not yet
reached "a land border" or a "port of entry."

Id. at 1510 (citations omitted).

Precisely the same can be said of aliens who have been interdicted within
territorial waters: they have not yet reached a land border or a port of entry.
[FN16] :

Furthermore, aliens interdicted within the territorial waters are also not
“physically present in the United States," 8 _U.S.C._§& 1158(a), in the sense of
that expression evidently intended by Congress. The statute's distinction between
aliens "physically present in the United States" and aliens "at a land border or
port of entry" is evidently designed to refer to the .difference between deportable
and excludable aliens: as pointed out above, the former are understood to be
"already physically in the United States,” while the latter are deemed to be
"outside the United States seeking admission. " Landon v. Plasencia, 459 U,S. ar 25.
Aliens interdicted within the territorial waters are undoubtedly not entitled to
deportation proceedings. They are therefore not "physically present in the United
States" within the meaning of the Refugee Act's asylum provision.

The Refugee Act also amended the INA to allow aliens in exclusion proceedings to
seek "withholding" under INA section 243(h), 8. U.S.C. § 1283(h). See Sale, 1509
Li.8. at 175-76 ("The 1980 amendment erased the long-maintained distinction between
dieportable and excludable aliens for purposes of section 243(h). By adding the word

return' and removing the words 'within the United States' from § 243(h), Congress
sxtended the statute's protection to both types of aliens."). [FN17] In Sale, the
Supreme Court held that this amendment did not limit the *86 President's power to
cyder the Coast Guard to repatriate undcocumented aliens interdicted on the high
seas. Id. at 174-77. In our view, the amendment also does not limit the President's
ower to order the Coast Guard to turn back undocumented aliens interdicted within
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United States territorial waters.

INA section 243(h), 8 U.S.C. § 1253(h), provides that:
The Attorney General shall not deport or return[ [FN18}] any alien . . . to a
country if the Attorney General determines that such alien's life or freedom would
be threatened in such country on account of race, religion, nationality, membership

in a particular social group, or political opinion.

Section 243 (h) by its terms applies only to the actions of the Attorney General.
See Sale, 509 U.8., at 177 (Attorney General is "the government official at whom
[section 243 (h)] is directed"). Nothing in the language of the provision speaks to
the responsibilities of the Coast Guard or of any other agency that may encounter
undocumented aliens, whether in the territorial waters or elsewhere. Moreover, the
INA confers authority on executive branch officers other than the Attorney General,
specifically including the President. See, e.g., 8 I.83.C. § 1182(f) (authorizing
the President by proclamation to suspend the entry of "any class of aliens" or to
"impose on the entry of aliens any restrictions he may deem to be appropriate");
see also Sale, 509 U.S. at 171-72. If the President orders the Coast Guard to
interdict and turn back aliens within the territorial waters, nothing in section
243 (h) precludes that agency from obeying his instructions, any more than the
section precluded the agency from obeying a similar Presidential order with regard
to aliens on the high seas. Cf. id. at 172, [FN19]

*87 This analysis of the scope of section 243(h) is consistent with Congress's
understanding of the scope of Article 33 of the United Nations Convention Relating
to the Status of Refugees, July 28, 1951, 19 [J.S.T. 6223, 6259, 189 U.N.T.S. 150
("United Nations Convention"). As the Supreme Court has noted on several occasions,
see Sale, 509 U.S. at 177-78; INS v. Stevic, 467 U.S. at 421, the main intent of
the Refugee Act's changes in section 243 (h) was to clarify the language of the
provisicn so that it conformed to Article 33. The legislative history of the
Refugee Act discloses that Congress construed the United Nations Convention to
"insure failr and humane treatment for refugees within the territory of the
contracting states." H.R. Rep. No. 96-608, at 17 (1978) (emphasis added). While
this legislative reference to "refugees w1th1n the territory" of a contracting
State could conceivably- include aliens within the marginal waters over which the
State claimed sovereignty, [FN20) we think it accords better with the realities of
immigration practice (particularly the difficulties of patrolling a border in the
sea) to understand Congress to be referring only to aliens who have reached port or
who have landed. [FN21}

Furthermore, Article 33 does not convey any entitlements that could be relevant
here but that are not provided by section 243 (h) itself. See Stevic, 467 U.S. at
428-30 n.22; Haitian Refugee Center v. Gracey, 809 F.2d at 841 (Edwards, J.,
concurring in part and dissenting in part). Thus, Article 33 does not serve as an
independent basis for requiring procedural protections not conferred by the
statute. [FN22] In addition, the State Department has adwvised us of its view that
the.United States's international law obligations under the Protocol do not require
it to provide exclusion hearings to aliens who have merely arrived in its
territorial waters. [FN23] That conclusion concerning the territorial scope of the
signatories' obligations under *88 Article 33 is re-enforced by the negotiating
history of the article and the interpretations of commentators. [FN24]

Accordingly, we conclude that the INA's sections relating to asylum and
withholding do not require that an exclusion hearing be provided for aliens
“nterdicted within territorial waters.

2. The Geographical Limits of the "United States"

Our reading of the INA is consistent with the statute's definition of the
"United States," 8. 1.S.C. § 1101(a)(38): "[(t)jhe term 'United States', except as
stherwise specifically herein provided, when used in a geographical sense, means
mhe continental United States, Alaska, Hawalii, Puerto Rico, Guam, and the Virgin

slands of the United States."

That definition makes no reference .to the United States's territorial waters and
:n its face 1s consistent with the view, supported by other sections of the INA,
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that an undocumented alien is entitled to an exclusion hearing only if he or she
has actually arrived at a port of entry. [FN25]

The INS takes a contrary view, arguing that the procedural protections of the INA
are triggered whenever an undocumented alien arrives within United States
territorial waters. INS Draft Memorandum, at 2. As INS concedes, however, id. at 3,
its current position conflicts with an opinion of the INS General Counsel issued
only four years ago. [FN26]

In its current submission, INS relies primarily upon International TLongshoremen's

: i i *89 ("ILWU").
There, the INS had determined that Canadian nationals who operated cranes aboard
vessels operating in U.S. coastal waters were bona fide "alien crewmen" within the
meaning of 8 U.S.C. § 1101(a){1%)(N), and were therefore not required to obtain
labor certification from the Department of Labor under 8 U.S.C. § 1182(a)(5). In
an action challenging that determination brought by an American labor union, the
court of appeals held that the crane operators did not qualify as "alien crewmen"
under the INA and therefore were subject to domestic labor certification
requirements. The court rejected the Government's contention that the INA's labor
certification requirements were inapplicable because the crane operators never
"'actually enter the United States as that term is applied to the crew of vessels
in U.S. waters because the crane operators never leave the vessel."' Id. at 1384.
In rejecting this argument, the court stated:

An 'entry," however, is not a prerequisite to the applicability of the
immigration laws; those laws are triggered whenever an alien merely arrives in the
United States, regardless of whether he actually effectuates an "entry." The
territorial waters surrounding this country are classified as part of the United
States. Thus, if persons employed aboard a foreign vessel do not fall within the
definition of an alien crewman, then their arrival into U.S. territorial waters
could violate provisions of the Act. :

Id. (citations omitted).

INS's reliance on ILWU is misplaced. The court was not presented with any
gquestion that required it to decide whether mere arrival within territorial waters
entitles an undocumented alien to an exclusion hearing. Moreover, to the extent
that the court's broad language implied an answer to that question, its analysis
was flawed.

First, the ILWU court paid no attention to the detailed requirements for any
exclusion hearing that are specified by the statute. It is the specific language of
the specialized provisions in the INA that determines the extent of an undocumented
alien's procedural rights in pursuing the various legal methods of gaining
admission into the United States. In reaching out for an unduly broad result, the
court failed to analyze those provisions.

Second, the court's assertion that a vessel's mere arrival in United States
territorial waters triggers the general applicability of the domestic immigration
laws was unsupported by any pertinent reasoning or legal authorities. The court
cited only two cases, neither of which in fact supports its conclusion. One of the
cases does no more than establish that the United States has the legal capacity to
assert jurisdiction and apply its penal statues within territorial waters; the
other case tends, if anything, to undercut ILWU by demonstrating the significance
of reaching a port of *90 entry, rather than the territorial seas, for triggering
jurisdictional consequences under the INA. ([FN27]

INS also relies on E;ledrlyersw_LQLal_HniQn_NQ*_23l5_1~Jﬁmuih_ﬁﬁﬁ_E*li;EMLJSth
Cir. 19823 . There the court held that the INA and its labor certification
requirements apply to the outer Continental Shelf because the OCSLA extended the
general legal jurisdiction of the United States to the outer Continental Shelf. See

-1356. Specifically, the operative section of OCSLA extends
"{tlhe Constitution and laws and civil and political jurisdiction of the United
States . . . to the subsoil and seabed of the outer Continental Shelf and to all
artificial islands, and all installations and other devices permanently or
temporarily attached to the seabed, which may be erected thereon." Id. §

1333 (a3 (1.
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While citing Piledrivers' Local, INS states that it "disagrees" with its holding
that the INA and its labor certification requirements extend to alien workers on
the outer Continental Shelf. INS adds, however, that "if the Act did apply to the
outer continental shelf, a fortiori it would extend through the territorial sea."
INS Draft Memorandum, at 3 n.2.

Our Office has previously considered the relationship between the INA and the
OCSLA in Outer Continental Shelf -- Drilling Rigs -- Alien Workers, 3 Op. O.L.C.
362 (1979). Specifically, we addressed the question whether, in light of certain
1978 amendments tc the OGCSLA, the INA applied to drilling rigs on the outer
Continental Shelf. We characterized the OCSLA, which was originally enacted in
1953, as "basically a guide to the administration and leasing of offshore mineral-
producing properties." Id. at 362. Considering OCSLA's federal jurisdiction
provision, 43 U.S.C. § 1333(a) (1), without reference to the 1978 amendments to the
Act, we found that (3 Op. 0.L.C. at 363-64):

Based on a literal reading of that provision, it is certainly possible to
conclude that the immigration laws should apply. The 1953 law adopts Federal law
"to the same extent as if the Outer Continental Shelf were an area of exclusive
Federal jurisdiction located within a State." The immigration laws apply, of
course, to Federal enclaves within States. It appears that § _ 1333(a) (1) was
drafted so that it would include Federal laws which, read by themselves, might be
*91 interpreted as being limited in their application to the continental United
States.

See also id. at 364 (citing legislative history supporting such an interpretation);
Warren M. Christopher, The Quter Continental Shelf Lands Act: Key tag _a New

Frontier, 6 Stan. I.. Rev. 23, 38, 41-42 (1953) (to like effect). [FN28)

In light of our 1979 analysis, we are prepared to assume here that, except as
OCSLA otherwise specifically provides, that statute extended the INA to “"the
subsoil and seabed of the outer Continental Shelf," as well as to "artificial
islands" and certain "installations or other devices" attached to the seabed or
used for transport. See 43 U.S.C. § ..1333(a)(1). We do not see, however, how such
an extension of the INA would be relevant to the question whether undocumented
aliens are entitled tcé an exclusion hearing if they are interdicted in the
territorial waters.

First, OCSLA's very definition of the "outer Continental Shelf" shows that INS's
argument is mistaken. The "outer Continental Shelf" is defined at 43_U.S.C 5§
1331 (a). to mean "all submerged lands lying seaward and outside of the area of lands
beneath navigable waters as defined in section 1301 of this title, and of which the
subsoil and seabed appertain to the United States and are subject to its
jurisdiction and control." There is an:obvious distinction between the Continental
Shelf's "subsoil and seabed" (and certain structures attached to the Shelf or used
in exploiting its resources) and the waters lying above the Shelf. The extension of
Federal jurisdiction to the subsoil and seabed of the Shelf would by no means
require or imply its extension to the waters above it. Congress's intent in
enacting OCSLA was to protect the Federal Government's "paramount rights to the
seabed beyond the three-mile limit," and specifically. its interests in "the leasing
and development of the resources of the seabed," including o0il, natural gas, and
minerals. United States_wv. Maine, 420 _U.S. 515,.526=27 (1975) (emphases added).
Nothing in that purpose requires, or even suggests, the extension of the
immigration laws to the waters lying above that seabed. :

Moreover, as a matter of international law, the waters lying above the seabed and
subsoil of the Continental Shelf are considered to be open sea to the extent that
they are outside territorial waters. See 0il Tanker Officer Tax Liability Case,
Bundesfinanzhof [BFHE] [Supreme Tax Court} 123, 341 (F.R.G.), translated in 74 Int'l
L. Rep. 204, 210 (E. Lauterpacht and C.J. Greenwood eds., 1987). Thus, "a *92 ship
operating beyond the territorial sea abecve the area of the continental shelf is
still to be regarded as being on the high seas and not subject to the sovereignty
of the coastal State.® Id. at 211. Sale, of course, has settled the issue of the
President's power under the INA tc return, without any hearing, aliens interdicted
on the high seas -- 1ncluding, therefore, the high seas above the outer Continental

Shelf.

D. Effect Of Presidential Proclama:iicn No. 5928
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As discussed above, Presidential Proclamation No. 5928 of December 27, 1988,
announced that the territorial sea of the United States would extend to twelve
nautical miles from the baselines of the United States. The President further

stated:

Nothing in this Proclamation:
(a) extends or otherwise alters existing Federal or Spate law or any
jurisdiction, rights, legal interests, or obligations derived therefrom;

Despite this expressed intent not to alter domestic law, the INS suggests that
the Proclamation did operate to extend the scope of the INA. More precisely, the
INS appears to argue that the Proclamation operated to enlarge the INA's definition
of the "United States," found in 8 U.S.C. § 1101(a)(38). See INS/OGC Memorandum,
at 1-3. [FN29]

When the Proclamation was proposed, this Office considered various issues
relating to its legality. As to the possible effect of the Proclamation on domestic
law, we opined:

By its terms, the Proclamation will make clear that it is not intended to
affect domestic law. Congress may, however, have enacted statutes that are intended
to be linked to the extent of the United States' territorial sea under
international law. The issue, therefore, in determining the effect of the
proclamation on domestic law is whether Congress intended for the jurisdiction of
any existing statute to include an expanded territorial sea. Thus, the question is
one of legislative intent.

. Legal Issues Raised by the Proposed Presidential Proclamation to Extend the
Territorial Sea, 12 Op. O0.L.C. 238, 253 (1988).

*93 Our 1988 opinion invites the questlon whether Congress intended the INA, or
particular sections of the INA, to track any changes in the bounds of the United
States's territorial sea. We have therefore considered whether Congress intended
the INA's definition of the "United States" at 8 U.S.C. § 1101(a)(38) to track,
and conform to, changes in international law determining the extent of the United
States's territorial sea. We believe that Congress had no such intent. The INS has
offered no evidence that Congress meant either the INA as a whole, the INA's
provisions governing the treatment of aliens seeking entry in particular, or the
INA's definition of the "United States," to track such changes in international
law. After reviewing the legislative history, we have discovered no such evidence
ourselves. Thus, we conclude that it is extremely unlikely that Congress intended
the INA's definition of the "United States" to be ambulatory, and to follow changes
in international law.

We shall, however, assume arguendo that Congress intended the INA's definition of
the "United States” to track changes in the extent of the United States's
territorial sea recognized by international law. Cf. Argentine Republic, 488 U.S.
at 441 (suggesting by negative implication that if injury had occurred in
territorial waters, it would have taken place within the "United States" as defined
in the Foreign Sovereign Immunities Act of 1976, 28 1.S.C..§ 1330). It still does
not follow that exclusion proceedings must be provided for undocumented aliens
interdicted within the twelve mile bounds that now comprise the territorial waters.
An implicit enlargement of the INA's definition of the "United States" to include
the new territorial waters has no bearing on the scope of the statute's exclusion
provisions, INA sections 225- 226. As discussed above, these sections do not refer
to the "United States" in any relevant way; rather, they refer to "the ports of the
United States," and condition exclusion proceedings on arrival at such ports. 1d.
(emphasis added). In short, by enlarging the territorial waters, .the Proclamation
may also have extended the geographical scope of the "United States” under the INA:
but it does not follow that aliens for whom exclusion proceedings need not
previously have been provided have become entitled to them.

Furthermore, the Proclamation should have no impact on the procedural
entitlements of undocumented aliens under the INA because the statute's only
significant reference to the territorial waters occurs in a provision establishing
the Government's power tc detey lllegal immigration rather than in any of the

©® 2005 Thomsor ~w=sr. No Claim to Orig. U.S. Govt. Works.



17 U.S. Op. OLC 77 Page 10
17 U.S. Op. Off. Legal Counsel 77, 1993 WL 778023 (0.L.C.)
(Cite as: 17 U.S. Op. Off. Legal Counsel 77)

provisions establishing an alien's procedural rights in seeking to enter the United
States. A computer search shows that the terms "territorial waters" or "territorial
sea" are mentioned in only one section of title 8 (which includes the INA). ({FN30]
That provision *94 is section 287(a) (3) of the INA, 8 U.S.C. § 1357(a)(3),
discussed in detail in Part III below, which authorizes the INS to conduct
warrantless searches of vessels "within the territorial waters of the United
States." The absence of any other use in the INA of the terms "territorial waters"
or "territorial sea" -- and particularly theix absence in the detailed provisions
governing the treatment of aliens seeking to enter the United States -- strongly
suggests that an alien's arrival or presence in the territorial waters is simply
not a relevant consideration for establishing or expandlng the rights of aliens
seeking entry. Had Congress wanted to make mere entry into the territorial waters
sufficient to guarantee the entrant an exclusion hearing, it could easily have
written such language into an appropriate section of the INA, as it did elsewhere
in the Act. Indeed, inasmuch as the only usage of the term "territorial waters®
appears in section 287's description of INS's authority to search vessels in order
to thwart aliens attempting illegal entry, there is reason to view the territorial
waters as a buffer zone, rather than as a safe harbor, in the overall scheme of the
INA.

Accordingly, we conclude that Presidential Proclamation No. 5928 does not have
the effect of requiring exclusion hearings tc be provided to undocumented aliens
interdicted within the territorial sea.

IIT.

A. INS's Enforcement Powers Under INA Section 287

Section 287 of the INA, 8 1I.S.C. § 1357, sets forth various investigative and
enforcement powers granted to INS. Of particular relevance here, INA section
287 (a) (3) provides that the INS shall have power, without a warrant --

(3) within a reasonable distance from any external boundary of the United
States, to board and search for aliens any vessel within the territorial waters of
the United States and any railway car, aircraft, conveyance, or vehicle,

8 U.S.C. 8§ 1357(a) (3)..

In the wake of the Presidential Proclamation No. 5928, INS amended its
interpretative regulation construing section 287. See 571 Fed. Reg...47.257_(1992),
codified at 8. C.F.R._§ _287.1(a) (1) .(1993). This interpretative rule construes the
term "external boundary," as used in INA section 287(a) (3), as follows: .

(a) (1) External boundary. The term external boundary, as used in section
287(a) (3) of the Act, means the land boundaries and the territorial sea of the
United States extending 12 nautical miles from the baselines of the United States
determined in accordance with international law.

*95 B C.F.R. at § 287.1(a)(1). The regulation does not purport to construe any
provision of the INA other than section 287. :

The main guestion posed to us concerning INA section 287 is whether the INS had
the authority to construe that provision so as to reflect the enlargement of the
Unitéd States's territorial waters effected by the Proclamation. We believe that
INS's authority to issue the regulation could be defended on either of two
theories. First, the Proclamation may have operated of its own force to enlarge the
scope of section 287. Second, the INS may have the authorlty to construe section
287 by regulation in a manner that reflects changed circumstances, including such
facts as the expansion of the territorial waters by Presidential proclamation. of
these two theories, the latter appears to us the more persuasive.

We also note that the broad enforcement powers granted to the Attorney General
under section 103 of the INA, 8 .S.C. § 1103 -- powers which have been delegated
to the INS -- could provide a separate legal basis for a regulation establishing
that INS's seaward search authority extends to the limits of the twelve-mile
territorial waters and even beyond. See [Inited States v. Chen, 2 _F.3d 330 Stk Cir.
1993), cert. denied, 311 0.8. 1032%_(1994), discussed infra in Pt. III(C).

B. "Territorial Waters" Under INA Section 287
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As discussed in Part II above, this Office has taken the position that the
question of the Proclamation's effect upon domestic law depends on a case-by-case
analysis of the legislative intent behind each statute. Accordingly, we sought
evidence that Congress intended the INA's definition of the "United States," 8
D.S.C. 8§ 1101(a)(38), to track changes in international law respecting the United
States's territorial waters. We discovered no such evidence. The legislative
history of section 287's "territorial waters" limitation provides some guidance as
to that term's origins, but we find it inconclusive on the question of whether the
meaning of the term was meant to be static or dynamic.

The language of section 287 authorizing warrantless vessel searches was
originally enacted as an amendment to a Justice Department appropriations bill in
1925. Appropriations for Department of State and Justice, the Judiciary, and
Departments of Commerce and Labor, Pub. L. No. 68-502, 43 Stat. 1014, 1049- 50
(1925) . That amendment was primarily intended to provide authority for INS border
patrol officials to make arrests upon sighting illegal entry of aliens, but it also
provided authority for warrantless searches of vessels and other vehicles in that
same context. 66 Cong. Rec. 3201-02 (1925) (statements of Sen. McKellar and Sen.
Reed). The limitation of vessel searches to the territorial waters was added as a
House floor amendment to the bill as reported out of the conference committee. Id.
at 4553, 4555. The sponsor of that amendment, Mr. Connally of Texas, offered the
amendment to address his concern that the absence of any limitations on the vessel
*96 search authority was "apt to:entangle our Government in difficulties with
foreign nations." Id. at 4555. In further addressing this concern, Mr. Connally
stated, "But why not limit it? It is just such loose legislation as this that
produces complications with other nations."Id. Just before offering the amendment,
Mr. Connally specifically considered using "within the 3-mile limit" as alternatlve
language to "within territorial waters," but he opted for the latter formulation
and the amendment was adopted by voice vote. Id. The amendment was accepted by the
Senate with little discussion. Id. at 4519. [FN31] _

In 1946, Congress amended the INS's search authorization statute by inserting the
addltlonal provision limiting searches to "within a reasonable distance from any
external boundary of the United States." Act of Aug. 7, 1946, Pub. L. No. 79-613,

60 Stat. 865. Although there was some House debate on that bill, S. 386, 79th Cong.
(1945), it did not make any reference to the term "territorial waters" or indicate
that any change in the scope or effect of that term was intended. See 91 Cong. Rec.
5504-05, 5513 (1945). The debate did indicate that some Congressmen viewed the
scope of the INS's sea search authority under the then existing territorial waters
provision as quite broad. As one Member stated, "under the present law [an
official] may go on any boat in any waters and search that boat, without a warrant,
to see if there are any people there attempting to enter " Id. at 5505 (emphasis
added) . [FN32])

Although the legislative history of the terrxitorial waters provision is
inconclusive on the precise issue at hand, it does demonstrate that the phrase was
inserted in order to avoid friction with othex nations by limiting vessel searches
within the three-mile territorial waters claimed by the United States in 1925. The
legislative record also reveals that the author and sponsor of the territorial
waters amendment considered but rejected altexrmative language that would have
explicitly limited the vessel search authority to a "three-mile limit" -- a factor
that militates against the view that an immutable three-mile limit was intended. It
is also apparent that the limitation ultimately imposed by Congress reflected
international rather than domestic concerns. While these factors are inconclusive
on the guestion of whether Congress intended a fixed or expandable interpretation
of the territorial waters, they do suggest that the term should be interpreted with
international perspective in mind. Inasmuch as the 1988 Proclamation expanded
United States territorial waters in conformity with international law and practice,
interpreting the term as used in section 287 to reflect that reallty could be
viewed as consistent with the provision's *37 original design -- i.e., limiting the
INS's search authority to within United States's territorial waters as declared and
recognized under international law.

Accordingly, there is little evidence to show that Congress intended its use of
the term "territorial waters" to constitute an irrevocable commitment tc the three-
mile limitation in effect at the time of section 287's enactment. A reasonable
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interpretation of that term, taking into account the statute's evident intention to
provide sufficient enforcement powers to prevent illegal immigration, would
therefore incorporate the expansion of the territorial sea declared in the
Presidential proclamation.

Alternatively, it can be argued that even if the Proclamation did not of its own
force enlarge section 287's reference to the territorial waters, it nonetheless
provided a sufficient basis for INS to promulgate its interpretative regulation.
Under section 103(a) of the INA, 8 U.S.C. § 1103(a), the Attorney General has
broad authority to promulgate regulations interpreting and implementing provisions
of the INA in furtherance of her duties, including the duty to protect the Nation's
borders against illegal entry by unauthorized aliens. [FN33] The courts have
accorded substantial deference to the Attorney General's regulations under the INA.

[FN34]

INS appears to have regulatory authority to construe the terms ‘"external
boundary" and "territorial waters" in INA section 287 to refer to the twelve-mile
territorial sea announced in Presidential Proclamation No. 5928, rather than to the
historic three-mile territorial sea. Even if the Proclamation did not operate of
its own force to alter the scope of section 287, it represented a significant
change in circumstances -- the international law definition of the United States's
territorial waters -- which INS could reasonably take into account in deciding to
revise its construction of that statutory provision.

Neither the language of section 287 nor (as discussed above) the legislative
history demonstrates an unambiguous congressional intent either to link the term
"territorial waters" permanently to the historic three-mile boundary or to track
subsequent *398 developments in the law, including international law. Accordingly,
in adopting its interpretative rule, INS has not failed to "give effect to the
unambigucously expressed intent of Congress." Chevron U.S.A. Inc. wv. Narural
Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). Rather, because "the
statute is silent or ambiguous with respect to the specific issue," the question is
whether INS's construction of section 287 was "permissible." Id. at 843 . Here, we
believe, INS was engaging in rulemaking to fill a "gap" implicitly left open by
Congress. In such a case, Congress has impliedly delegated the question of -
construction to the enforcing agency. Id._at B843-44. The INS's interpretation
should therefore be upheld so long as it is "a reasonable one." Id. at 845. We
think that the interpretation was reasonable.

First, the INS's interpretation ensures that section 287 will be understood in a
manner that is consistent with the current international law understanding of the
United States's “territorial waters," as declared by the Proclamation. As discussed
above, the territorial waters limitation was originally inserted in section 287 in
order to promote just such clarity of understanding with other nations as to the
scope of United States search authority at sea.

Moreover, the special problems of maritime enforcement of the law appear to
support the extension of the INS's authority to board and search vessels beyond the
three-mile limit. Such problems have been recognized in the context of customs
enforcement, but they apply to immigration enforcement with egual force. Thus, in
United States v. Tilton, 534 F.2d 1363, 1365 (9th Cir. 1976), the court observed
that "it is not practical to set up checkpoints at the outer perimeters of the
territorial waters. Nor is it likely that incoming vessels will pick up or
discharge passengers or cargo between their points of entry into territorial waters
and their anchorages at United States ports." Accordingly, the courts have upheld
warrantless customs searches of vessels beyond the three-mile limit but within
"customs waters" as valid border searches under the Fourth Amendment [FN35] See id.
(holding that a customs search of a vessel within customs waters can be valid as a
border search); United States v. Victoria-Peguero, 920 F.2d& 77, 80-81 & n.3 !(lst
Cir. 1990) (pointing out that customs officers are statutorily authorized to search
vessels within customs waters, and noting suggestions that the contiguous zone,
i.e., the waters lying between three and twelve nautical miles off the coast, be
considered the functional equivalent of the border for purposes cf the Fourth
Anendment); cert. denied, 500 U.S. 932 (1991); United States v _ Hidalgeo-! S
F.24 1267, 1273 (11th Cir. 582) (holding the contiguous zone to be the functional
equivalent of the border,; United States v, MacPherson, 664 F. 24 A9, /2 & n.2 (5th
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Cir. 1981) (similar to Victoria-Peguero); Note, *99High Cn The Seas: Drug
memmeﬂm _93 Harv. L. Rev.
725, 733-34 (1980) (detailing difficulties in law enforcement at sea near borders,
and arguing for "functional" understanding of borders that could extend them beyond
three-mile limit). Analogously, the special difficulties in policing the seaward
boundaries can justify INS's regulatory extension of its search authority up to the
twelve-mile limit [FN36]

Finally, it is no objection to INS's regulation that it might be said to
represent a departure from the agency's prior position. An agency's position is
"not instantly carved in stone," and "the agency, tc engage in informed rulemaking,
must consider varying interpretations and the wisdom of its policy on a continuing
basis." Chevron, 467 U.S. at 863-64; see also Rust wv. Sullivan, 500 U.S8. 173, 186
(1991) ([FN37]

C. INA Section 103 Authority and "United States v. Chen" .

Although we have been specifically asked to examine the validity of the INS
interpretive regulation expanding its authority to conduct warrantless searches in
the territcorial waters under section 287 of the INA, it should be pointed out that
the broad enforcement powers granted the Attorney General under section 103 of the
INA could provide the legal basis for a substantive regulation authorizing an equal
or even greater range for INS search authority at sea. Section 287 authorizes and
limits INS's direct authority to conduct searches at sea, but its territorial
limitations do not apply toc the Attorney General's broader enforcement powers
(which are delegable to INS) under the INA. The recent opinion in United States v
Chen, 2 F.3d 330 (9th Cir. 1993) provides strong support for this position.

In Chen, the court unanimously held that section 103 of the INA provided INS with
adequate statutory authority (under delegaticn from the Attorney General) to _
conduct an undercover "sting" operation some three hundred and twenty miles off the
coast of the United States to thwart the smuggling of illegal aliens from China.
*100 The operation upheld in the Chen opinion included the apprehension of
approximately 132 aliens, who were transferred to a vessel operated clandestinely
by INS agents for transport to custody in the United States. The court specifically
held that the territorial:limitations on warrantless INS searches set forth in '
section 287 (a) (3) did not offset or contradict INS's authority to conduct such an
extraterritorial enforcement operation when exercising the enforcement powers
delegated to it by the Attorney General. Id. at 334. .

The court pointed out that section 274 of the INA, B8 U.S.C..§ 1324, prohibiting
the smuggling of illegal aliens into the United States, was.intended to have
extraterritorial application. It then stressed that "Congress intended toc grant the
Attorney General the corresponding power to enforce the immigration laws both
within and without the borders of the United States." Chen, 2 F.3d _at 333. Noting
that the Attorney General has delegated these broad enforcement powers to the INS,
the court reasoned that INS has "the power to take such acts as are deemed
necessary for the enforcement of the immigration laws, including extraterritorial
enforcement." Id. at 334. In rejecting the defendants' argument that section
287(a) (3)'s territorial limitations on INS warrantless search authority also
circumscribed its power to conduct enforcement operations in international waters
(i.e., on the high seas), the court stated, "lbecause the Attorney General may
delegate her authority, the list of powers granted [to INS] in section 1357.(a)
cannot be read as exhaustive." Id.

Thus, the Chen decision demonstrates that INS may draw upon the broad section 103
authority delegated to it by the Attorney General to conduct undercover
investigations and seizures of undocumented aliens in international waters
extending far beyond the territorial waters of the United States. That same
authority would appear to provide ample basis =-- apart from the authority granted
directly to INS by section 287 -- for a substantive regulation authorizing INS to
conduct warrantless searches of vessels transporting illegal aliens within the
limits of the twelve-mile territorial waters and beyond [FN38!

D. The INS Regulation
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Although we conclude that INS had authority to promulgate a regulation
interpreting the section 287 search authority to encompass the twelve-mile
territorial sea, the language of the regulation adopted is susceptible to ambiguous
and uncertain application when read in relation to the statute. We recommend that
if the policy decision to retain the regulation is made, INS should redraft it to
dispel this *101 ambiguity or, if it concludes that curative legislation is.
necessary, submit such a proposal to Congress. :

Section 287 limits INS authority for warrantless searches at sea to vessels found
"within the territorial waters," but then superimposes the additional limitation
that such searches (along with INS searches of vehicles on land) must be confined
"within a reasonable distance from any external boundary of the United States." As
outlined in Part III(B) above, these two limitations -- which on their face are
difficult to reconcile -- were inserted in the statute at different times and for
different purposes. The territorial waters limitation was added as an amendment to
the original 1925 enactment to provide a seaward limitation upon searches of
vessels at sea. In contrast, the "reasonable distance" limitation was added. to the
statute in 1946 for the. apparent purpose of allowing INS officials to stop and
search "vehicles" within a reasonable distance inland from the external boundaries
of the United States.

Despite the different functions and origins of section 287's two limiting
phrases, the INS regulation attempts to combine them in its definition of the
"external boundary" of the United States. See 8 C.F.R. § 287.1(a)(1). It provides
that, for purposes of section 287, the external boundary means both the land
boundary and the twelve-mile territorial sea. It then provides that the "reasonable
distance" limitation (100 air miles) is to be measured from the external boundary
thus defined -- i.e., it can be measured either from the land boundary or from the
outer limit of the territorial waters. Id. § _287.1(ai(2).

Because section 287 expressly limits INS's vessel-search authority to the
territorial waters, the guestion arises whether the separate "reasonable distance
from any external boundary" limitation has any relevance to searches of vessels at
sea. Whether the statute's reference to territorial waters is eqguated with the pre-
1988 three-mile zone or the expanded twelve-mile zone, it seems clear that -any
search within either of those zones would also be well within "a reasonable
distance from any external boundary." In that regard, the courts have upheld
distances of up to one hundred (land) miles from that boundary as constituting a
reasonable distance within the meaning of section 287. See Fernandez v. Unitred
States, 321 F.2d4.283, 286 (9th Cir. 1963). It therefore seems that section 287's
"reasonable distance" provision does not impose any additional limitation upon the
INS's authority to seaxch any vessel found within the territorial waters. Nor does
the "reasonable distance" provision serve to expand the area of permissible INA
searches of vessels at sea. Since vessel searches are confined to vessels within
the territorial waters by the specific terms of section 287, the "reasonable
distance" provision cannot operate to override that specific limitation.

These considerations support the view that the reasonable distance limitation has
no meaningful application to INS searches at sea. INS points out, however, that the
reasonable distance limitation may have conceivable application to searches of
vessels on the inland waters. As the INS Draft Memorandum states (at 6-7):

*102 Although there appears to be surface tension between the regquirement that
the enforcement powers be exercised within the territorial waters and the provision
that it may be exercised within 100 miles of any external boundary, this tension is
resolved 1f the "reasonable distance" provisions axe read to limit the distance
inland from any external boundary within which Service officers may board and
search vessels or carry out their other enforcement powers under section 287( )
of the INA. Read together, § 287(a)(3) of the INA and 8 C.F.R. § § 287.1(a){(1
{2) provide that the Service may, without a warrant, board and search vessels
beginning twelve miles seaward from the coast line and extending 100 air miles
inland.

(3)
) —

However, this interpretation of section 287 also generates complications. If INS
may search vessels found on waters located 100 miles inland of "any external
boundary of the United States," see B . C.F.R. § 287 .1(a) {2} (emphasis added), there
appears to be nc need to deviate from use of the land boundary alone as the
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baseline for such purposes. Using the cuter limit of the territorial sea as the
baseline for fixing the inland scope of the section 287 authority -- an
interpretation suggested by INS's current submission (INS Draft Memorandum at 7,
quoted above) and its past practice [FN39] -- would appear to reduce the scope of
inland search authority that would otherwise be allowed by reference to the land
boundary as the baseline.

The INS regulation would be clarified by explicitly recognizing that searches at
sea are limited only by the scope of United States territorial waters, and that
inland searches (including searches on inland waters) are separately governed by
the reasonable distance inland measured from the land boundary. This would entail
providing separate definitions for the "external boundary" and the "territorial
waters, " and linking the reasonable distance limitation solely to the "external

[land] boundary.*

IV. Conclusion

Undocumented aliens interdicted within the twelve-mile zone that now comprises
the territorial sea of the United States are not entitled to a hearing under the
exclusion provisions of the INA, and may be turned back from the United States by
the Coast Guard if the President so orders.

*103 The INS had the authority to promulgate an interpretative rule construing
the "territorial waters” of the United States, as referred to in INA section 287,
to extend for twelve nautical miles, and not merely three nautical miles.

WALTER DELLINGER
Acting Assistant Attorney General
Office of Legal Counsel

FN1. See Memorandum for Office of Legal Counsel, Department of Justice, from Grover
Joseph Rees III, General Counsel, Immigration and Naturalization Service, Re:
Inmigration Consequences of Arrival into the Territorial Waters of the United
States (June 15, 1993). Together with this cover memorandum, the INS has submitted
a Memorandum for Maureen Walker, Bureau of Oceans and International Environmental
and Scientific Affairs, Department of State, from the Office of the General
Counsel, Re: Information Request from Working Group on Ocean Policy and Law of the
Sea {(Dec. 17, 1992) ("INS/0GC Memorandum") and a draft memorandum of law ("INS

Draft Memorandum") .

(1989); Cunard S§.8. Co. . wv. Mellon, 262 0.8...100, 122 (1923); United._ States v
Postal,. 589 F.2d. 862, 869 (5th Cir.), cert. denied, 444 _11.8...832..(1979).. The
"territorial® or "marginal" sea is the belt of water immediately adjacent to a
nation's coast. See Restatement (Third) of the Foreign Relations Law of the United
States, §__Hl1{a) (1988).

FN3. On the Proclamation, see Argentine Republic, 488 U.S.. at 441 n.8; John E.
Noyes, United States of America Presidential Proclamation No. 5928: A 12- Mile U.S.
Territorial Sea, 4 Int'l J. Estuarine and Coastal L. 142 (1989); Comment, The
Extensiaon of the United States Territorial Sea: Reasons.and:Effects, 4 _Conn. T
Int'1 L. 657 .(1989).

FN4. See generally Hearing Before the Subcomm. on Oceanography and Great Lakes of
the House Comm. on Merchant Marine and Fisheries, 10lst Cong. 49, 60 (1989) ("1989

Hearings" ) .
FN5. No authority was cited for this proposition.

FN6. In a letter responding to this Office's invitation tc submit views on this
issue, the State Department stated, "[alt a minimum, it appears that the conduct of
INS exclusion and deportation procedures by their very nature are only relevant
once an alien has reached the land territory of the United States." Letter for
Robert Delahunty, Acting Deputy Assistant Attorney General, Office of Legal
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Counsel, from Maureen Walker, Chief, Division of Marine Law & Policy, Bureau of
Oceans and International Environmental and Scientific Affairs, Department of State
at 2 (July 28, 1993) ("State Department Submission"). The State Department's views
are discussed further, infra, p.87 n.23. In a similar submission, the Coast Guard
tock the position that undocumented aliens interdicted within the three mile zone
encompassed by the pre-1988 territorial waters would be entitled to exclusion
proceedings, but that those interdicted in the waters beyond that zone would not be
entitled to such proceedings. Letter for Robert Delahunty, Acting Deputy Assistant
Attorney General, Office of Legal Counsel, from David Kantor, Chief, Maritime and
International Law Division, United States Coast Guard at 1 (Aug. 10, 1993).

FN7. The Court also noted that a provision of the INA,
"grants the President ample power to establish a naval blockade that would 31mply
deny illegal . . . migrants the ability to disembark on our shores." Sale, 509 U.8

FN8. 8 U.8.C. § 1225(¢) refers to the temporary exclusion by summary procedures of
certain aliens who appear to be excludable on national security or related grounds.
8 0.8.C. § 1323(d) refers to aliens who arrive as stowaways, and renders them
subject to exclusion without a hearing. See Matter of Waldei, 19 1. & N. Dec. at

FN9. Mere arrival at a port of the United States, without more, does not entitle an
alien to an exclusion hearing before a special inquiry officer under INA section
236. Rather, that section limits the special inquiry officers' authority to conduct
exclusion prcceedings to cases in which aliens have reached port and have been
detained or taken into custody by immigration officers.

FN10. Black's Law Dictionary {(6th ed. 1990) defines a "port" as:

A place for the loading and unloading of the cargoes of vessels, and the
collection of duties or customs upon imports or exports. A place, on the seacoast,
great lakes, or on a river, where ships stop for the purpose of loading and
unloading cargo, or for the purpose of taking on or letting off passengers, from
whence they depart, and where they finish their voyage. A port is a place intended
for lcading or unlcading goods; hence includes the natural. shelter surrounding
water, as also sheltered water produced by artificial jettles, etc. The Baldhill,
C.C.A.N.Y., : 42 k.24 123, 125. :

Id. at 1161 : .
A "port' must thus be a "place" and, as Chief Justice John Marshall wrote,

"[tlhe objects with which the word 'place' is associated, are all, in their nature,
fixed and territorial." United States v. Bevans.. 16 U.S. (3.Wheat.) 336.,.390_(1818)
(emphasis added) (United States warship lying at anchor in- Boston Harbor not a
"place" within meaning of 1790 statute); see also id. at 340 (argument of Daniel
Webster, citing common law meaning of “"port"); Devarto v. 823 Rarrels of Plumbhaqa,
20 F,. 510, 515 (S.D.N.Y. 1884).

Being at a port does not require that a "landing" be made. A "landing" occurs
when a vessel is left and the shore is reached. Taylor v. United States, 207 U.S§
120, 125 (1907).. We note that an alien who has arrived at a port but who has not
landed may be entitled to an exclusion proceeding. See Matter of Pierre, 14 I. & N
Dec. 467, 469=-70 (1973)..

FN11l. Even if it is assumed that an alien's presence at a "port" is not a
jurisdictional requirement of an exclusion proceeding, the statute nonetheless
makes CLeAr that the right to such a proceeding does not attach unless the alien is

at a "port

FN12. The term “entry" 1is defiped in the INA to "mean|]) any coming of an alien into
the United States, from a foreign port or place or from an outlying possession,

whether voluntarily or otherwise." 8 U.S.C. & 1101(ai(13).

FN13. For an explanatlon of the different entitlements under each procedure see
Landen v.. Bla -28.

FN14. See Leng Ma May v. Barber; Maldonado-Sandoval v. INS,_ 518 ¥.24 278, 280 n.3
{ Cir..o1975%);: United States ex rel. Tom We Shung v. Murff, 176 F. Supp. 2%3, 260
.19%%), aff'd sub nom. United States ex. rel. Tum We Shung v. Esperdy, 274
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F.24d 667 (2d Cir. 1960); Matter of Cenatice, 16 T. & N. Dec, 162, 164-65 (1977).

FN15. See Sale, 509 U.S. at 176 n.33 {(withholding); id._at 159-60 (asylum and
withholding); Haitian Refugee Center v. Gracey, 809 F.2d at 841 (Edwards, J.,
concurring in part and dissenting in part); 8 C.F.R. § 208.2(a) (1993); Matter of

Salim, 18 I. & N. Dec. 311, 314 (1982); 2 Gordon & Mailman, at § 33.05[2] [a]-[b].

FN16. We note that, in its 1980 memorandum concerning the treatment of Cuban
refugees, INS itself agreed that "an alien apprehended within territorial waters
before landing does not appear to have a right to apply for asylum under the
Immigration and Nationality Act." INS Cuba Memorandum at 1.

FN17. Withholding and asylum differ in significant ways, not the least of which is
that asylum is discreticnary relief which the Attorney General may or may not
bestow upon qualified applicants, whereas withholding is mandatory as to those who
qualify for it. See, e.g., Sale, 509 U.S. at 162 n.11; INS v, Cardoza-Fonseca, 48(
U.s. 421 (1887); INS v, Stevic, 467 U.S. 407, 421 n.15, 423 n.18, 426 (1984).
Relatedly, the alien's proof burden is more readily discharged in asylum cases. See
2 Gordon & Mailman, at § 33.05(3]. .

FN18. As explained above, without having made an "entry" into the United States, an
alien would not be subject to deportation; necessarily, therefore, he or she would
not be eligible for withholding of deportation. An alienr who has not made an
"entry" but is in exclusion proceedings can, however, apply for the relief of
withholding of "return." As the Supreme Court explained in Sale, the amendments
made by the Refugee Act added the word "return®” to section, 243 (h) to ensure that a
form of relief analogous to withholding of deportation would be available in
exclusion proceedings. See Sale, 509 1.5, at 174 ("We can.reasonably conclude that
Congress used the two words 'deport' and 'return' only to make § 243(h)'s
protection available in both deportation and exclusion proceedings.").

FN19. Furthermore, it would be incongruous if the INA provided that an alien
seeking admission had the right to a hearing on a withholding claim, but not on an
asylum claim, if he or she were intercepted in the territorial waters. The two
forms of relief are broadly similar in substance, and petitions for both are alike
founded on the fear of persecution. Applicants frequently plead (and are .invited by
immigration officers and judges to plead) for both types of relief together:
indeed, under Board of Immigration Appeals rules, an asylum application presented
initially to an immigration judge in an exclusion proceeding, or renewed in such a
proceeding following denial by an INS officer, 1is also deemed an application for
withholding. See Matter of Gharadaghi., 19 _I. & N. Dec..311,.316.(1985); 8 C.F.R._§
208.3(k) {1993); see also id. § 208.5(a) (INS shall make available application
forms for asylum and withholding to requesting aliens in its custody); id. §
208.16(a}) (if Asylum Officer denies asylum application, he or she shall also decide
whether alien is entitled to withholding); id. § 236.3(a)(1)-(2) {(immigration
Judge is to advise an alien expressing fear of persecution that he or she may apply
for asylum or withholding and shall make appropriate forms available). There is no
apparent reason, therefore, why the statutory reguirement ‘that an applicant be at a
port or a land border in order to seek asylum in an exclusion proceeding should not
zlso govern applicants seeking withholding. .

FN20. The word "territory” can in some contexts be understood to include the
territorial sea. See Cunard S.S. Co._ v. Mellon, 262 U.S. at 122 (Fighteenth
Luendment); Lam Mow v. Nagle, 24 F 2d 316, 318 (9th Cir. 1928) (Fourteenth
Apgendment); In re A--, 3 T. & N. Dec. 677, 679 (1949) (quoting Mellon, 262 _1.S. at

1001

FN21. Certain international law documents distinguish between a nation's
"rerritory" and its "territorial seas." For example, the 1982 United Nations

( onvention on the Law of the Sea declares that in the zone contiguous to its
territorial sea, a State may exercise the control necessary to prevent and punish
:afringements of its immigration and other laws "within its territory or

territorial sea." See Third United Nations Conference on the Law of the Sea, Dec.

T3, 1982, art. 33(1), 21 I.T.M. 1245, 1276 (*1982 Conference®).

FN22. In any event, we have previously opined that there is no private right of
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action under Article 33. See Memorandum for Edwin D. Williamson, Legal Adviser,
Department of State, from Timothy E. Flanigan, Acting Assistant Attorney General,
Office of Legal Counsel, Re: Article 33 of the Refugee Convention at 3 (Dec. 12,
1991).

FN23. The State Department takes the position that "the non-refoulement obligation
of the Protoccol [which is reflected in the "withholding of return® language of INA
§ 243(h)] applies only with respect to aliens who have 'entered' the United States
in the immigration law sense. That is, the international treaty obligation only
applies with respect to an alien who is physically present  on the land mass of the
United States and who has passed a port of entry . . . [T]lhe non-refoulement
obligation of the Refugee Protocol does not apply at sea at all and therefore has
no bearing on the guestions presented to you by INS." State Department Submission,
at 2.

FN24. The materials cited in Sale. 509 U.S. at 179-87 reflecting the negotiations
on Article 33, do not suggest that the signatories contemplated obligations
extending beyond their land borders. Rather, at least some. commentators imply a
contrary conclusion. See 2 A. Grahl-Madsen, The Status of Refugees in International
Law 94 (1972) ("[Article 33] does not obligate the Contractlng States to admit any
person who has not already set foot on their respective territories. (emphasis
added) ); N. Robinson, Convention Relating to the Status of Refugees: Its History,
Contents and Interpretation 163 (1953) ( "[I]Jf£ a refugee has succeeded in eluding
the frontier guards, he is safe [under Article 33]; if he ‘has not, it is his hard
luck."). A person who ‘has merely entered the territorial waters w1thin three or
twelve miles of a nation‘'s coast can hardly be viewed as having “set foot" in that
nation or as having "eluded" its frontier guards.

FN25. In numerous other statutes, Congress has specifically included a reference to
the territorial waters when defining the "United States." For example, the
Longshore and Harbor Workers Compensation Act defines the term "United Stateg®
"when used in a geographical sense [to include] the several States and Territories
and the District of Columbia, including the territorial waters thereof." 33 U.S.C.
§..902(9).. The Congressional Research Service has identified a large number of
statutes referring explicitly to the territorial sea. See Memorandum for Committee
on Merchant Marine and Fisheries, from American Law Division, Re: Effect of .
Territorial Sea Extension on Selected Domestic Law, CRS-12 (Mar. 16, 1989),
reprinted in 1989 Hearings, at 60. : :

FN26. See INS General Counsel's Opinion 89-30, entitled "8 _C.F.R.. § . 274a.1.(h) -
'employment ' and 'touches at port': in the United States® {Mar. 15, 1989). That
opinicn's main conclusion was that labor performed on a United States vessel within
United States territorial waters, but while the vessel is not touching at a port in
the United States, does not constitute "employment” in the United States within the
meaning of the INA. The opinion further concluded that "[t]lhe term 'United States'
as defined in INA § 101(a) (38), does not include its 'territorial waters."' Id. at
4.,

PN27. The court cited Cunard S§.5. Co. v. Mellon, 262 U.S. at 122, and Lazarescu. v.
United States, 199 F.2d 898, 900-01 (4rh Cir. 1952). ILWU, 891 F.2d _at 1384 Cunard
neld that the Eighteenth Amendment and the National Prohibition Act implementing it
applied to both foreign and domestic merchant ships within the territorial waters
of the United States. 262 U.S8. at 124- 26, Lazarescu involved the prosecution of a
Drevicusly deported seaman for unlawful re-entry into the United States. The
zourt's discussion of the geographical factors governing application of the INA in
~hat case does not, in fact, place controlling significance on arrival in the
serritorial waters. As the court observed, " ([tlhe port and harbor of Baltimore is
—erritory of the United States. Entry into that territory even in a vessel amounted
-0 a violation of the act unless appellant was under restraint which prevented his
departing from the vessel." Id. at 900-01 (emphasis added). The court's language
seems to undermine ILWU's suggestion that an alien's arrival in the territorial
waters (rather than at a port) triggers the INA's procedures governing exclusion.

TN28. In connection with our 1979 opinion, we note United Ass'n of Journevmen w.

_4”kHqugﬂL_gﬁﬂlJl_Jﬁgﬂlk;lﬂl_ﬂlJlJlk_lQ2k;A That case dealt with the gquestion

“vhether aliens, in order to perform work installing oil rigs on the outer-
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Continental Shelf, must obtain visas of the type issued to nonimmigrant aliens
entering the United States to perform temporary service or labor. The district
court granted summary judgment, holding that the INA applied to the outer
Continental Shelf, and explicitly disagreeing with our Office's conclusion that
OCSLA precluded application of the INA to the Shelf. Id. at 379. However, the court
of appeals vacated the district court's grant of summary judgment and remanded for
resolution of matters of fact. See Ilnited Ass'mn of Journeymen v. Barr, 981 F _2d
1269 (D.C. Cir. 1892), cert. denied, 117 8. Ct. 49 (1996). The court of appeals
specifically declined to decide "the broad question whether the Immigration and
Nationality Act generally applies on the outer Continental Shelf.* Id. at 1274.

FN29. There is no basis for assuming, as INS perhaps does, that the Proclamation's
expansion of the territorial sea would uniformly affect each discrete provision or
definition in the INA, without regard to its particular phrasing or function.

FN30. The computer search also identified a provision in the notes following 8
[I.s.C. § 1101, referring to the "Treatment of Departures from Territorial Waters
of Guam or Departures from Guam." The note states that section two of the Act of
Oct. 21, 1986, Pub. L. No. 99-505, 100 Stat. 1806, had provided that "[i]n the
admlnlstratlon of section 101 (a) (15) (D) (ii) of the [INA]l . . . an alien crewman
shall be considered to have departed from Guam after leaving the territorial waters
of Guam, without regard to whether the alien arrives in a foreign state before
returning to Guam."

FN31. Senator Jones, the Floor Manager, commented on the amendment as follows
before its adoption: "It seems to me that is entirely proper; I doubt if a vessel
could be searched outside of territorial waters even if we did not have that
language in it; so I think the Senate should concur in the amendment of the House."
66 Cong. Rec. at 4519.

FN32. The present language of section 287(a) (3) was enacted as part of the INA in
1952. That language, which made no 31gn1f1cant changes to the statute as modified
in 1945, was adopted by .unanimous consent, without any debate or discussion as a
floor amendment to the bill -- H.R. 5678, 82d Cong. (1952) -- that became the INA.
88 Cong. Rec. 4400 (1852) ’ .

FN33. INA section 103 (a) provides:

The Attorney General shall be charged with the administration and enforcement
of this chapter and all other laws relating to the immigration and naturalization
of aliens, except insofar as [power is delegated to other Executive Branch
officials] . . . . He shall establish such regulatiocns . . . as he deems necessary
for carrying out his authority under the provisions of this.chapter . . . . He
shall have the power and duty to control and guard the boundaries and borders of
the United States against the illegal entry of aliens .

See 8. 11.5:C. § 1103(a}. '

The INA further provides that the Attorney General's determinations and rulings
"with respect to all guestions of law [under the INA] shall be controlling." 1d.
Without divesting the Attorney General of any powers, privileges or duties, the
Attorney General's authority under section 103 (a), including the authority to
promulgate regulations, has been delegated to the Commissioner of INS. See 8 C.F.R.
& _2.1.(1993); 1 Gordon & Mailman, at § 3.03 [1]. .

FN34. See, e.g., Jdean v. Nelson, 727 F.2d 657, 967 (311th Cir. _1984), aff'd, 472
U.S. B46 (13985) (INA "permits wide flexibility in decision-making on the part of
executive officials involved, and the courts are generally reluctant to
“nterfere"); Narenji v. Civiletti, 617 F.2d 745 (D.C. Cir., 1979), cert. denied, 444
3.8, 957 (1980) (immigration regulations promulgated by the Attorney General under
—he INA will be upheld as long as they are "directly and reasonably related to the
Attorney General's duties and authority under the Act").

TN35. "[Tlhe laws of the United States have since 1790 prohibited various acts
within 12 miles, or 4 leagues, of the shore, as a means to enforce compliance with
~he customs laws." William W. Bishop, International Law: Cases and Materials 622-23
3d ed. 1971). The offshore waters reaching to the twelve-mile limit in which such
wpnforcement was authorized were known as the "customs waters." See 19 [1.8.C. §

2401030,
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FN36. We also believe that INS officials would have authority to make arrests under
the provisions of INA section 287 (a) (2) within the twelve-mile territorial sea
recognized in the INS regulation. Section 287 (a) (2) authorizes INS officials,
without warrant, "to arrest any alien who in his presence or view is entering or
attempting to enter the United States in violation of [the immigration laws
regulating admission, exclusion, or expulsion of aliens]." Although undocumented
aliens detected in the twelve-mile territorial waters before reaching a port might
not yet be "entering" the United States, there will be circumstances where an INS
official's observations provide reasonable grounds to believe that aliens are
"attempting to enter" in violation of the immigration laws, thereby providing the
basis for arrest under section 287 (a) (2).

FN37. We also can discern .no international law objection to the INS regulation. See
1982 Conference, at 1276 (allowing regulation within contiguous zone for purpose of
enforcing immigration law); U.N. Conference on the Law of the Sea, Convention on
the Territorial Sea and the Contiguous Zone, opened for signature Apr. 29, 1958,

art. 24, 15 . 8. T. 1606, 1612, 516 U.N.T.S. 205, 220 (entered into force Sept. 10,
1964) (same); see also Church v. Hubbart, 6 U.S. (2 Cranch) 187, 234-35 (1804);

: - . In Molvan v.
Attorney General, (1948] App. Cas. 351 (P.C. 1964), the Privy Council implied that
international law was not. violated by a British destroyer's seizing a vessel on the
high seas and forcing it to port when the seized vessel was carrying several
hundred undocumented aliens who intended to land illegally.

FN38. We note that the INS regulation at issue here was intended to be only an
"interpretative" regulation that construed section 287, not a substantive
regulation deriving from the authority ascribed to the Attorney General by Chen. A
substantive regulation issued pursuant to the Attorney General's broad section 103
authority to enforce the immigration laws would not be limited by the
particularized restrictions of section 287, which were specifically designed to
place limits on the warrantless search authority of the INS's Border Patrol.

FN39. INS applied the reasonable distance limitation in this fashion as long ago as
1952. See Memorandum for the INS Commissioner, from the General Counsel, Re:
Meaning of "external boundary" of the United States in Act of February 27, 1925, as
amended, 8. U.S.C. 110, with relation to coastlines: Texas gulf coast (July 7,
1952). There, INS took the position that the "external boundary" baseline from
which a reasonable distance inland should be measured for search purposes was the
outer limit of the three-mile territorial waters off the eastern shore of Padre
Island, Texas, a narrow strip of land ten miles from the coast line which enclosed

an arm of the Gulf of Mexico.

17 U.S8. Op. Off. Legal Counsel 77, 1993 WL 778023 (0.L.C.)

END OF DOCUMENT
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From:
Sent:
To:
Ce:

Subject: Moser Channel Bridge - Feet Wet/Dry determination

Attachments: 7 mile bridge 002.jpg; 7 mile bridge 008.jpg; bridge fenders.bmp; bridge end.bmp

Gentlemen,

15 Cuban migrants were recovered from the base of the old Flagler Bridgée abutment at the south/west/Key West side of
Moser Channel in the Florida Keys. The old Flagler Bridge is unused and this segment is not connected to anything; it is
bounded by chanriels on both ends. The migrants are currently being held at sea aboard a Coast Guard unit.

with MLEM Ch 8 and the OLC inferpretation, D7

Request feet wet/dry determination for this old bridge sfructure consi
Legal

View from QOcean-side of bridge Jooking North.. .bridge runs East/West:

7 mile bridge

002.jpgy (2 MB) bz

Close up view of old Flagler Bridge abutment...taken from ocean-side looking North. Migrants were recovered from the
base structure beneath the end of the brown pipe:

7 mile bridge
008.jpg (2 MB)

Aerial view of Moser channel; top of picture is North. Migrant location was on the structure in the upper left.

bridge
nders.bmp (3 Mt

Aerial view of western end of structure showing another channel; structure not connected to tand.

bridge end.bmp
(3 MB)
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P 0502522 JAN 06 ZUI ASN-ASS(G05000292
FM USCGC KODIAK ISLAND
TO COMCOGARD SECTOR KEY WEST FL
CCGDSEVEN MIAMI FL//DRMC/DRE/DRI//
INFO COMLANTAREAR COGARD PORTSMOUTH VA//RO/BOFC//
COMCOGARD SECTOR ST PETERSBURG FL//RESPONSE//
USCGC VIGILANT
USCGC RELIANCE
USCGC MATAGORDA
USCGC NANTUCKET
BT
URCLAS //N16240//
SUBJ: LAW ENFORCEMENT-AMIC SITREP ONE -15 CUBAN MIGRANTS LANDED ON
SEVEN MILE BRIDGE.
1. SITUATION:
A. CURRENT STATUS: PATROLLING WITH 15 MIGRANTS ONBOARD.
B. NARRATIVE: DIRECTED BY SEC KW TO RDVS WITH CG 41329 TO RECIEVE
15 MIGRANTS THAT LANDED ON SEVEN MILE BRIDGE.
C. ONSCENE WxX: WINDS: 060/10, SEAS: 350/10, SWELLS: 340/01,
VIS:7, AIR TEMP: 76, BARO: 30.00(D)
2., ACTION TAKEN:
A. 041630% CONTACTED BY SEC KW VIA HF TO RECEIVE 15 MIGRANTS
FROM STA MARATHON 04 JAN 06,
B. 19302 SET AMIO BILL.
C. 19437 15 MIGRANTS XFERED TO ORIG BY CG 41329.
3. TOTAL MIGRANTS: 15
ADULT MALES: 11
ADULT FEMALES: 02
MALE CHILDREN: 02
FEMALE CHILDREN: 00
4. MIGRANT INFO:
A. NAME:
NATIONALITY: CUBAN
SEX :MALE
ID CARD NUMBER:
DATE OF BIRTH:
PLACE OF BIRTH: MATANZA
ADDRESS:
NAME :
NATIONALITY: CUBAN
SE¥: MALE
ID CARD NUMBER:
DATE OF BIRTH:
PLACE CF BIRTH: MATANZA
ADDRESS :
NAME :
NATITONALITY: CUBAN
SEX: FEMALE
ID CARC NUMBER:N/A
DATE OF BIRTH:

PLACE OF BIRTH:S!!

ADDRESS:
n. NAME:

NATIONALITY: CUBAN

1D CARD NUMBER:
DATE OF BIRTH:

PLACE OF BIRTH: N/A
ADDRESSS

TIONALITY: CURAN
SEX: MALE

10 carp NumeER : (R
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M.

DATE OF BIRTH:
PLACE OF BIRTH: MATANZA
ADDRESS ¢
NAME ¢
NATIONALITY: CUBAN
5EX: MALE
ID CARD NUMBER:
DATE OF BIRTH:
PLACE OF BZI

NAT IUh LITY: CUBAN
SEX: MALE
ID CARD NUMBER:
DATE OF BIRTH:
PLACE OF BIRTH:
ADDRESS ¢

ALITY: CUBAN
SEX: MALE
ID CARD NUMBER: N/A
DATE OF BIRTH: ?
PLACE OF BZIRTH:
ADDRESSS

NATTONALITY: CUBAN
SEX: FEMALE

1D CARD NUMBER:
DATE OF BIRTH:
PLACE OF BZIRTH:
ADDRESS:

SEX: MAuE (CHILD})

ID CARD NUMBER: N/A
DATE OF BIRTH:
PLACE OF BI

ITY: CUBAN
SEX: MALE
ID CARD NUMBER:
DATE OF BIRTH:
PLACE OF BIRTH: MATANZA
ADDRESS !

NATIONAL : CUBAN
SEX:MALE (CHILD)
I GARD NUMBER: N/A

DATE OF BIRTH: P
PLACE OF BIRTH:

ADDRESS :

NAME *

NATIONALITY: CUBAN

SEX:MALE

ID CARD NUMBER:

DATE OF BIRTH:

DLACF‘ OF BIRTH:N
DDRESS : N/A

. ~

NATIONALITY: CURBAN
X:MALE

1o carp xovper: G

bic



pate oF BIRTH: (NP

PLACE OF RTH:N/A
ADDRESS:

0.
NATTOWAL.
SEY:MALE
ID CARD NUMBER:
CATE OF BIRTH:
PLACE OF BIRTH: MATANZA
ADDRESS »

5. FUTURE PLANS/INTENTIONS:

A. PATROL RIGHT FIELD.

6. CO'S COMMENTS: MIGRANTS CLATMED THEY LEFT MATANZA, CUBA ON

02JANO6 VIA CHUG. SINCE THEY LANDED ON SEVEN MILE BRIDGE, STATUS AS

FEET WET OR FEET DRY PENDS.

7. CASE STATUS:
A. OPEN.




P 0619252 JAN 06 ZUI ASN-A(}7006000121
¥M COGARD STA MARATHON FL

TO COMCOGARD SECTOR KEY WEST FL//ORS//
INFO CCGDSEVEN MIAMI FL//OLE/C/0I//
COGARD $TA ISLAMORADA FL

COGARD STA KEY WEST FL

COGARD INTELCOORDGEN WASHINGTON DC
COGARD INVSER KEY WEST FL

COGARD INVSER MIAMI FL

BT
UNCLAS

SUBJ: LAW ENFORCEMENT SITREP ONE AND FINAL (LECN 024-06)
1, SITUATION:
A.04JANO6 STA RECEIVED CALL FROM MONROE COUNTY SHERIFFS OFFICE

(MCSO) STATIKG THAT THERE WAS APPROX 15 MIGRANTS ON THE PILING
ABUTMENT OF THE OLD SEVEN MILE BRIDGE. CG41329% AND CG25577 U/W TO
INVESTIGATE. MIGRANTS WERE TRANSFERED FROM BRIDGE TO CG41329.
CG41329 TRANSFERRED THE 15 MIGRANTS TO C6C KODIAK ISLAND.

2. ACTION TAKEN:
RECEIVED INITAL REPORT.

NOTIFIED SECTOR KEY WEST AND CG41329 U/W.

A. 07050
B. 0706Q
C. 0719Q

=] {5 O

07400

08000

3]

0920Q
14040
. 1500Q

Ty H I

K. 1533¢

3. BMPLIFYING INFO:

0720Q
07319

CG41329
ONBOARD
CG25577
CG41329
€G41329

‘STATION.

CG41329

678 WITH MIGRANTS WHO ARE REFUSING TO GET
£G41329.

U/W TO ASSIST.

SLOWLY" PUTTING MIGRANTS ONBOARD.

DIRECTED BY SECTOR TO BRING MIGRANTS BACK TO

DIRECTED .BY SECTOR NOT T® BRING

MIGRANTS TO STATION UNTIL THE RECEIVED WORD BY D-7.

CG25577
CG41329
€G41329

M/S.
ENROUTE TO XFER MIGRANTS TO CGC KODIAK ISLAND.
HAS COMPLETED XFER OF MIGRANTS TO CGC KODIAK

ISLAND AND IS RTB.

CG41329

M/s,

A. VESSEL: BLUE MAN MADE CHUG MADE OF ALUMINUM. 20FT LOA. CHUS
WAS SUNK RY CG25577 AS A HAZARD TO NAVIGATION.
B. POB INFO:

G N

4

. ADULT MALES:11
MALE CHILDREN:2
. ADULT FEMALES:2
FEMALE CHILDREN:O

C. WX INRO: 6FT SEAS, 8-10 KNOT NORTH EAST WINDS.
4. FUTURE PLANS AND RECOMMENDATIONS: NONE

5. AMPLIFYING INFO:

A. THE PART OF THE OLD 7 MILE BRIDGE WHERE MIGRANTS WERE IS NOT
CONNECTED TO LAND ON EITHER SIDE. THE MIGRANTS STATED THAT
THEY LEFT FROM MANTANZAS THREE DAYS PRIOR TO LANDING ON QLD
BRIDGE.

BT
NNNN



BEGINS
HERE

ENDS
HERE -
Not

connected
to dry land

Picture 1 shows the view from
ocean-side of bridge
structures looking North. The
bridge runs East/West. The

abandoned bridge structure

where the migrants were
interdicted is behind the
active bridge in the
foreground. Picture 2 is an
aerial view of the bridge pier
on which the migrants were
interdicted — the pier faces on
to a navigable channel and is
not connected to dry land.
Picture 3 is a close up sea-
level view of the interdiction
site. Picture 4 is where the
structure on which the
migrants were interdicted
terminates 2.8 miles to the
southwest of the interdiction
point — it is not connected to
dry land.



Memorandum _

HQCOU 120/10.16-C
HQTOU 70/21.2-C

Sabjeet: Date: C
Rights Of Alicns Pou.nd In United States Internal

Waters . ) A5 1 2 1508

To: : - From:

Christopher Sehroeder . Office of the .

Acting Assistant Attamey Geaeyal ) Ganeral Counsel

Office of Legal Counsel . _

————————— e

We pmnouslymbdyom' office for its views on the mnseqmzuundathalmmxgm&onmd
Nationality Ast of the amival of an vadocumented alien in Ugited States tervitorial watees, -
specifically w:thmprdmhummlemm!mmtwmwdmmeqdhgmdumzzsot )
the Act. You atated ia two opiutons that the Immigration and Nationatity Act does aot entitls an
alien to an exclusion. prooeeding ualess he wrrives at & designated port of entry and dppliss to

- immigration officer foradbmisian. Office of Legal Counsel Memorendnm fir the Attorawy————

" General, Immigration Consequeatas of Undocumented Alicus® Arrival in United States
Temitorial Waters, October 13, 1993 (hercaftor “OLC 19937), and Memoraaduin for T,
Alexander Aleinikoff, General Coungel, Immigration and Naturalization Secvioe, Whether the
Interdiction of Undostimented Alisns Within United States Territorial Waters Constitutes an
“Arrest” Under Section 287(2)(2) of ths Immigration snd Netionality Act, April 22, 1994
(bereafter “OLC 19584*). You also said that alicns who have oot yet reashed & land border or port .
of entry arc not entitled to apply for asylum or withholding of depestation. OLC 1993, citing

Haitian Refiiges Centor, Inc, v, Boker, 953 F.2d 1498 (11th Cir.), eert. denied, US. 112
§.Ct, 1245, 117 L.Ed. 2d 477 (1992), Scz Sale v, Haltian Centers Council, Ing;, Sl 50908

113°8. Ct. 2549, 125 L.Bd. 2d 128 n, 33 and related texxt (1993). Wed:.dnotspemﬁcauyaakynu
0 determine the rights of alieas interdieted in intensal waters,! i.e., from the baseline shoreward.

|} “Waters an the landwrd side of the baselins of the terzitorial sea farm part of the internal
waters of the State.” Partl, scc. II, mt. 5(1), Convention on the Territorial Sea and Contignous
Zone, April 29,1958, 15 UST 1606, T.[.A.S. No. 5639, 516 UN.T.S. 205; entered into forceon
September 10, 1964; ratified by the United States on Aptil 12, 196]. “[Tlhe nommal basellne for
measuring the breadth of the twrritorial sea is the low—water line along the coast 23 marked oy *

@’ large-scale charts officially recognizzd by the coastal State.™ [d, at part 1, seetion 11, article 3,

g (Under 33 U.S.C. § 2003(0), “‘Inland Waters’ means the navigable waters of the United States

& ‘shoreward of the navigationel demarcation lines dividing the high seas.from harbors, tivers, and




That could include an alien encountered on board ship or in the water (not yet on dry land) in.a--
bay or inlet, in a river, or at high tide shoroward of the baseline. We hereby requcat your vicws
regarding the applioanon of the relsvant law in such a situadon.

I  QUESTIONS PRESENTED

A, Does penctzanon of internal waters of the United States constxmtc cntry under
ptesent Jaw, mandating deportation pmceedlngs"

B.  Docs appreliension in internal waters constitute an arvest, requining institution of
e.xclusion proceedings? o e e .

C.  Ifepprehension in internal waters does not necessarily constitute arrest. do aur’
treaty ebligations requirs us to implement non-refoulement protections if an allen
apprehended in internel waters demonstrates that his life or freedom would ba
threatened on account of race, religion, nationality, membership in 2 partioular
:ncxal group, orpouﬂml opinion if he {s retumed to hiscounwry? =

D. wm is tho effect of section 414 of the Antiterrorism and Bffective Death Penalty

mm 2

In order to help frame your inquy. we offar below our conclusions on these i mues .

1 R SUMMARY CONCIJUSIONB e

A.  Penetration of internal watess of the United States W under .
m T presen® 1AW M, therdfors, d0ES not mandate dcpomt‘i_qﬁ Procaedings. T T

B. Ituomvicwtbatappum:mnofanmInMmeucfmaUmM
States constitutes an arrsst. Under this intecprotation, the tmmigration and
Naturalization Service would, therefore, be obligated to bring any alisn so
apprchendedtn a port of entry and procsss b.un ot her for oxclumon pxce::dmgi

C. Even ifan appreh:mon in internal watars does not necessaxﬂy constitute an arroL.
(in line with what your office stated with regard to interdictions in territarial
waters), it is our view that our treaty obligations require us to melcmenx non-~
refoulement protections if ac alien apprehended in internal waters demonsirates
that his life or. freedom wauld be threatened on account of race, religion,

other inland waters of the Unitad States and the waters of the Great Lakss on the Upited Statee’
side of tha International Boundary.” “Inland waters,” therefore, include the territorial waters and -
the intaroa] watets, i
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nationality, membership in a particular sacial group, ar politlcal opinion if hs is
returned to his ovuntry.

D. AEDPA § 414 provides that alicns who have not been edmitted to the United
States aftac inspection and who ars eneountered on dry land in the United Stateg
are to be placed in exclusion, rather than deportatiop, proceedings: In our View,
AEDPA is not intended to give any greates dghts to alinns encountered eittier on
board ship or ia the water in internal waters than would apply under previgus law,

Ol ANALYSIS - e

A.  Penetration OfInterpal Wataes Does Nat Conatitnte Futry
“Physical presance” is ons of the requirsments for sn “satry” iato the Upited States. m
Mangans, 68 F.3d 1540 (3rd Cir. 1595); Zhang v. Slattary, 55 F.3d 732 (2d Cir. 1995); Chen v,

Carxoll, 48 F.3d 1331 (4th Cir. 1995); Matter of Ching snd Chen, 19 I&N Dec. 203 (BIA 1984);
-Matter of Plerre, 14 I&N Dec. 467 (BIA 1973). All nf:h:abovo-ﬂmdmmcascsbuldthatm )

alien has not satisfied ths “physical prescnce” prong of thet

Pierre and Ching and Chen® until he reaches dry bund. Zhang involved an alina abourd the
scauggling ship Golden Venture. The Goldan Venture ran sgrevind approximately 100 to 200
feeat off Rockaway Beach, Quesns County, New Yoik, on Juns 6, 1993, Zhang oligzbed down &~
laddes into the water and swan sshore, whets, after s fow steps, bhe collapsed. Citing Coneay, -
Thormbirgh, 501 F.2d 1166 (2d Cir. 1950),* the Unjted Stites Coust of- Appeals for thr Second
Cmtmdwmngwmtpwsmuypmmm&&mw&ommcomm

Vanture into zheRnckmy

. . United States immigration law i3 designed to regulate the travel ofhmmnbmgs
whosehnbxhtulmd.mms comings and goings of fish or birds. 'Wa hold that en alien
attempting to enter the United States by sea bas not satistied the physical presenca
elcmont ofﬂmatlustunﬁl he hes landed.

o

! “[Aln cotry involves (1) & crossing into the temitorial limits of the United Statw Le, pbysical
presence; (2)(a) inspection and admission by an immigration offlcer or (b} actusl mdmmmonal
evasion of inspection at the feerest inspection point; and (3) fmedcm fmm officinl restraint.”

Matter of Ching and Chen, 19 I&N Dec. 2t 205, citing Rlatrs. ‘

* In Corpsa; the'alien aryived in the United States aboard & commersial flight from Guatemala,
The Corres court rejected tha notion that the alien was “physically present” for purposes of cntry
at the moment her airplana crossed into Unjted States dirspace or ovaz when it landed anthe |
ground at the Hoeuston airport. Tho Correa court nated that ths allen “satisfied the ﬁrstpmng,
‘physical presence,” when she disambarked her Avianca flight from Guaternila to Houston.”

Comea v, Thomburgh, 501 F.2d 5t 1171,




- . e AN S =)

Zhang y. Slattery, S5 F.3d at 754, Under prosent Law, the appropriate removal proceedings for-
aliens who have made an entry are deportation procecdings pursuant to section 242 of the

Imroigration and Natonality Act, 8 U.S.C. § 1252. Becauss an alien on board 2 ship in intemaf
waters has not landzd, he hes not entered the United States and is not entitled to deportation

proccedings.

LConstittes Ap Arrest

It is our vievy that apprehensing of aliens in the internal waters of the United States in fartheranca
of the enforcement of United Statcs immigration Jaws constitutes an arrest; &¢16ast when it
involves the buarding of the vessel by United States officers, the foreed divaraion of the vesse] at
the command of United States officcrs, or tho physical custody of an individual (for exarmple,
after being pulled from the water). This typs of exercise of the cosrcive 2utharity of the United
States Government in waters that are ragarded, undor international law, as an integral part of \
United States territory, mnst be viewed 28 an arzest under the Immigration and Nationality Act §
287(a)(2), 8 U.S.C. §-187(a)(2). Under this interpretation, the Itomigration and Natralization
Secvics would, therefore, be obligated to bring any alien 5o apprebended to a port of entry and

process him or her for exelusion proceedings. .

(o}

The United States is a pasty to the United Nations Protocol Releting to the Status of Refugees,
Jan. 31,71967, 19 U.B.T, 6223, TLA.S. No. 6577, and Is thorefore dexivativaly bowad by the
cenal operative provisions of the United Nations Convention Relating 16 the Status of
Refugees, July 28, 1951, 19 U.8.T. 6259, T.LA.S, No, 6577, 189 U.Z{.T.S. 150,

Article 33 of the Convention provides:

No Contragting State shall expel or retum ($efouler a refugee in any manper
whatsosver to the frontiets of territories whexre his lifs or freedom would be threatened on
account of hig race, religion, nationality, membership-of s prrticular social group ot
palitical opinjon, .

This provisien says nothing ebout where the rafugee is found, wnlike other Articles, which refer
1o presencs in the tarritory (Articles 2, 4, and 27), ii1sgal presents (Article 31), or lavwful X
pressnce (Articles 18, 26, and 32). Section 243(h) s the section af the INA that {s based on - .
Axticle 33, and the legislative history indjoates that it is to bs construed consistently with United
States obligations undet the United Nations Protoco] Relating tothe Status of Refugees, House'

-
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P the alien conld al3a.apply for 2

Conf. Rep. No, 781, 96th Cong., 2d Sess, 13, reprinud in 1580 U.S, Cope CoNg. & ADM,
News 141, 160. As was pointed out in your 1993 opinion, the'Refligee Act amended the INA 15
add the word “rotum™ and remove the words “within the United States” from scetion 243(]1)
OLC 1993 at 11. 1n Saln v, Haitiao:Centers Couneil, 09 US, __, 113 S.CL 2549, 2560.63
(1993), & case involving the interdiction on the high seas of Shlps bringing aliens to the Unitag ..
States, the Supreme Court held thar slisns intardicted on the high seas were niot éligible to apply
for withholding of deportation pursuant to section 243(h). The question regardm.g the rights of
aliens interdicted in internal waters did not arise, snd was not dealt with, in that casc,

Becauso WM@W’ wa consider thst zamwal
of =n alicn therefrom would constitute a “retixn™ Within the meaning cf INA § 243(h) and Avticle
33 of the Convention, With a few exceptions not relevant here, uader current regulations, the'
withholding of return under section 243(h) must be detenmined by an immigration judge, *

8 C.F.R. §§ 208.16 and 253.1(). Th=rofore, even if apprehension in United States inteinal
watars is not a technieal “arrest,” the appropriats action would be for the Service to bring to port
for inspection and institur{on of exelusion proceedings an alien apprehended in inlend waters
wha claitos that his life ar freedom would be threatened on aocount of his race, religion,
pationality, membership in a parﬁmﬂaz aocm! gtoup or polmcal opmzon. At thcsc p‘omdmgs’

anended, consistently with United States treaty obhgauons, to ptovlde othcr means to honor the
non-refoulement obligation in these circumstagses.) .-

.

We urge you to asek the views of the Department of Btate reganding our obugaumé under the
Conveation and Protocol Relating to the Status of Refugees. By copy of this memorasdum we
are inviting the Dcputmwt of State to provide its views un the treaty’s applicetion Inthe . -
circumstances addréssed in thiz memeorandum.

Seation 414 of the Antiterrorism and F.ﬂ‘umvc Death Penalty Act of 1996 (AEDPA), section 241
of the NA was amended by adding subsection (d), which says:

Notwithstanding any other provision of this title, an allen found i the United States who
has not beer admitted to the United States after inspection in accordanse with szetion 235
is deemed for purposes of this Act to be seeking safry and admission to the United States
" and shall be subject to examination and exclusion by the Attomey Geaeral wndet chapter
4. In the case of such aa aljea the Attorney General shall- provide by regulationan -
opportunity for the alien to establish that the alien was so admitted.

This provision is to become effective on November 1, 1996, unless it is modified or mpsalcd..

Nothing in the legislative bistory of AEDPA supgests that the language in thls section regarding -

aliens “found in the Unitéd Statas” was meant to expand the availability of exclusion

——— —



procsedings, if it were determinad that aliens apprehended in the intemal waters are not
otherwise entiled to such treatment. ARDPA § 414 instead should be read simply to provide
that aliens who have not beea admitted to the United States after inspection and who are
encountered on:-dry land in the Unitad States are to be placed in excluslon, rather than
deportation, procecdinga—a major shange in the [aw’s treatment of entrants without itspection.
AEDPA would aot grant greater rights to alisns encountered in internal waters, sither on board
ship or in the watér, than it would to aliens wha have sctually lended.

%ﬂd A. Martin A . ‘

Greneral Counsel

TOTAL P. 29




UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

MIAMI, FLORIDA
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MOVIMIENTO DEMOCRACIA, INC.,
MERCEDES HERNANDEZ GUERRERO,

ARACELYS HERNANDEZ, et al.
Plaintiffs,

CIV. 06~20044

V.

Michael CHERTOFF, et al.,

Defendants.



DECLARATION OF LIEUTENANT COMMANDER BRAD J. KIESERMAN
I, Brad J. Kieserman, hereby declare that:

1. I am the Chief of the Operations Law Group in the
Office of Maritime and International Law of The Judge
Advocate General of the United States Coast Guard, _
Washington, D.C. In this capacity, one of the activities T
oversee is the interdiction of undocumented aliens
attempting illegally to enter the United States by sea. I
have been a member of the Coast Guard since 1986, and the
Chief of the Operations Law Group since 2004. Prior to
becoming the Chief of the Operations Law Group, I served as
the Legal Advisor to the Chief of Law Enforcement, United
States Coast Guard Headquarters, Washington D.C. for three
years.

2. On Wednesday January 4, 2006, I was notified that
Coast Guard assets had interdicted fifteen undocumented
Cuban migrants who had alighted from a vessel onto the base
of a structure known as “the old Flagler Bridge” on the
southwest side of Mosér Channel in the Florida Keys.

3. I was informed that the structure onto which the
fifteen undocumented Cuban aliens alighted was free
standing in the water and not connected to U.S. dry land.

3. I investigated whether there was any record of
undocumented aliens attempting to enter the U.S. by sea
ever landing on this specific structure previously.

Finding no record or any person with a recollection of such
an event, I deemed this to be a matter of first impression
with respect to this specific structure. Consequently, I
conducted an independent review of the facts and the law
regarding this matter. Specifically, I sought and received
a site survey of the area focused on determining whether
the structure in question was currently connected to U.S.
dry land, the circumstances under which the structure had
come to be freestanding in U.S. territorial waters,
specific measurements of the structure, and imagery of the
entire structure {including photographs of both ends of the

structure, frental views, and aerial imagery). I also



reviewed the controlling legal authority, including section
235(a) (1) of the INA; Memorandum for the Attorney General,
from Walter Dellinger, Assistant Attorney General, Office
of Legal Courisel, Re: Immigration Consequences of
Undocumented Aliens' Arrival in United States Territorial
Waters (Oct. 13, 1993) ("1993 Opinion"); Memorandum for T.
Alexander Aleinikoff, General Counsel, Immigration and
Naturalization Service, from Walter Dellinger, Assistant
Attorney General, Qffice of Legal Counsel, Re: Whether the
Interdiction of Undocumented Aliens Within United States
Territorial Waters Constitutes an "Arrest” under Section
287(a) (2) of the Immigration and Nationality Act (Apr. 22,
1994) ("Arrest Opinion"); Memorandum for the Attorney
General, from Richard L. Shiffrin, Deputy Assistant
Attorney General, Office of Legal Counsel, Re: Rights of
Aliens Found in U.S. Internal Waters (Nov. 21, 1996) {("1996
Opinion"); OLC Memorandum of 18 March 1997 to Commandant
(G~-LMI) (the "1997 OLC memorandum"); Executive Order 12807;
and Presidential Proclamation 4865.

4. On January 6, 2006, after thorough consideration of the
matter, I reached a conclusion that the structure was not
U.8. dry land or in any way connected to U.S. dry land, as
that term is construed in the relevant legal deocuments
referenced in paragraph 3. I also concluded based on the .
1997 OLC memorandum that the decision in this matter was
committed to the U.S. Coast Guard as the agency charged by
the President with enforcing the law in this matter. I
briefed supervisors and program managers on the matter, and
then thoroughly discussed the facts and the law with The
Judge Advocate General of the Coast Guard, reviewing all of
the associated imagery and legal authorities. The Judge
Advocate General concurred in the aralysis and provided a
detailed oral analysis to the Commandant of the Coast Guard
on or about Friday, January 6, 2006. Based on the advice
of The Judge Advocate General, the Commandant concurred
that this structure was not U.S. dry land, and directed the
Assistant Commandant for Response to proceed in accordance
with standard operating procedures regarding undocumented
aliens interdicted at sea attempting illegally to enter the
U.S8. At the direction of the Assistant Commandant for
Respense, I immediately thereafter instructed officers of
the Seventh Coast Guard District to process the fifteen
undocumented Cuban aliens in question as interdicted at

moQ ~

sea, rather than as apprehended on U.S. dry land.

d



5. On the morning of January 6, 2006, I directed the legal
advisor to Chief of Law Enforcement (an attorney under my
direct supervision) to prepare a draft opinion in this
matter for my review both for internal due diligence and in
anticipation of litigation. I reviewed and edited the
draft opinion on Saturday, January 7, 2006, which I
prepared in the form of a memorandum to The Judge Advocate

General.

6. I attach a copy of the legal opinion drafted Saturday,
January 7, 2006, and also a copy of all the material
relevant to my preparation of that opinion.

I declare under penalty of perjury, that the foregoing is

true and correct. . ;f
Dated: January 25, 2006 \} Y qu e "
Brﬁﬁ F_Kfeserman
77
/
/



U.S. Department (288
of Transportation ¢ ?’Q{

United States
Coast Guard

Commandant 2100 Second Street, S.W.
United States Coast Guard Washington, DC.20593-0001
Staff Symbol: G-LMI
Phone: (202) 267-0091
Fayx; (202) 267-4496
Email: bkieserman@comgt.uscg.mit

16274
07 January 2006

From: LCDR Brad Kiesermaii™x.)\!
Chief, Operations Law ingu

To:

Subj:

el

Replyto: G-LMI
Attnof: LCDR Kieserman
7-0091

RADM John E. Crowley, Jr.
The Judge Advocate General

DETERMINATION: THE MAN-MADE STRUCTURE CALLED A "BRIDGE

PIER" IN THE FLORIDA KEYS, IN THE VICINITY OF MOSER CHANNEL,
WHICH IS NOT CONNECTED IN ANY WAY TO THE SHORE OR OTHER U.S.
DRY LAND, AND UPON WHICH FIFTEEN UNDOCUMENTED CUBAN ALIENS
ALIGHTED ON 04 JANUARY 2006, 18 NOT U.S. DRY LAND FOR PURPOSES OF
ENFORCING THE IMMIGRATION AND NATIONALITY ACT

Summary. This memorandum summiarizes the facts and the law underlying my
determination that the fifteen Cuban migrants interdicted by the Coast Guard on 04 January
2005, at the base of the Old Flagler Bridge ("the bridge") ona man-made structure called-a
"bndge pier” in the Florida Keys, in the vicinity of Moser channel, are not arriving aliens for
purposes of the Immigration and Nationality Act (the INA). This decision is a matter of
agency discretion and is committed to the Coast Guard pursuant to a letter from Deputy
Assistant Attorhey General (OLC) Richard Shiffrin dated March 18, 1997.

Facts. On 04 January 2006, a Coast Guard Station Marathon small boat interdicted fifteen
Cuban migrants on an artlﬁual structure called a "bridge pier", in the vicinity of Moser
channel. The bridge & bridge pier: :

»
>

»

A7

Are artificial structures

Are not connected to United States dry land (see attached slide for clear imagery
demonstrating that the structure is not connected to U.S. dry land)

The Coast Guard interdicted the migrants on the northeast bridge pier of the structure,
which is not connected to land and terminates in a navigable maritime channel

The bridge pier supports an abandoned bndge that runs southwest over water for
approximately 2.8 miles before terminating over water and without connecting to- dry
land

Do not possess the status of an island and do not generate a territorial sea or affeet the
delimitation of the territorial sea (see Article 60(8) of the 1982 U.N. Law of the Sea
Convention, which provides: “Artificial islands, installations and structures do not-
possess the status of islands. They have no territonial sea of their own, and their
presence does not affect the delimitation of the territorial sca, the exclusive economic
zone or the continental shelf.”
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3. Law.

a. In 1981, the President suspended the entry into the United States of undocumented aliens
by sea. See Pres. Proc. 4865. In 1992, the President directed the Coast Guard to take
certain measures to enforce the suspension of such aliens, including interdiction and
repatriation. See Exec. Order 12,807. In 1994 and 1995, the United States & Cuba
issued joint communiqués (often called the "Cuban Migrant Accords") establishing a
framework for the repatriation of Cuban migrants intercepted at sea by the United States
and attempting to enter the United States.

b. Between 1993 and 1996, the Office of Legal Counsel (OLC) of the Department of Justice
(DOY) issued a series of legal opinions binding on all federal agencies articulating the
legal foundation for determining under what circumstances undocumented aliens are
entitled to the status of "applicant for admission” for purposes of process under the
Immigration and Nationality Act (INA), see. Memorandum for the Attorney General, from
Walter Dellinger, Assistant Attoriey General, Office of Legal Counsel, Re: Immigration
Consequences of Undocumented Aliens' Arrival in United States Territorial Waters (Oct.
13; 1993)("1993 Opinion"); Memorandum for T. Alexander Aleinikoff, General
Counsel;, Immigration and Naturalization Service, from Walter Dellinger, Assistant
Attorney General, Office of Legal Counsel, Re: Whether the Interdiction of
Undocumented Aliens Within United States Territorial Waters Constitutes an "Arrest™
under Section 287(a)(2) of the Immigration and Nationality Act (Apr. 22, 1994) ("Arrest
Opinion™); Memorandum for the Attorney General, from Richard L. Shiffrin, Deputy
Assistant Attorney General, Office of Legal Counsel, Re: Rights of Aliens Found in U.S.
Internal Waters (Nov. 21, 1996) (1996 Opinion").

c. The 1996 Opinion, interpreting section 235(a)(1) of the INA, concluded that
undocumented aliens secking to reach the U.S., but who "have not landed or been taken
ashore on United States dry Jand," are not entitled to removal (including deportation)
proceedings under the INA, including inspection, screening, and attendant procedures that
will result in either admiission, asylum, or removal. The 1996 Opinion relied, inter alia,
on the plain language of section 235, which describes an "alien brought to the United
States after having been interdicted in . . . United States waters." OLC opined that
Congress did not regard such an alien as already present or arrived in the United States;
instead, "Congress provided that the-unlanded alien interdicted in United States waters
must first be brought to' the United States -- i.e., taken ashore to U.S. dry land -- before
he can be said to have 'arrived’ there and before he acquires the right to be treated as an
applicant for admission." 1996 Op. at 4. Likewise, OLC cited several cases applying the
relevant rule of law, including: Yang v. Maugans, 68 F.3d 1540, 1546-49 (3rd Cir. 1995);
Zhan v. Slattery, 55 F.3d 732, 754 (2d Cir. 199S5) ("an alien attempting to enter the United
States by sea has not satisfied the physical presence element . . . until he has landed"
(emphasis added), cert. denied, 116 S. Ct. 1271 (1996); id. (alien was not fully present
until he came to the beach") (emphasis added); Chen Zou Chai v. Carroll, 48 F.3d 1331,
1343 (4th Cir. 1995) (alien has not entered the United States because he was apprehended
"before he reached the shore”) (emphasis added).

d. Accordingly, undocumented aliens who are interdicted in U S. internal waters or U.S.
territorial scas are not considered to have landed or been taken ashore to on United States
dry land. OLC has announced that this is a "clear and workable legal standard” that the
Coast Guard must apply in each case. OLC Memorandum of 18 March 1997 to
Commandant (G-LMI) (the "1997 OLC letter"). Because such aliens have not arrived in

o
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the United States, the United States considers them to be subject to the suspension of
entry by sea set forth in Exec: Ord. 12807 and Pres. Proc. 4865, and as "migrants
interdicted at sea" for purposes of the 1994 and 1995 Cuban Migrant Accords. As a
matter of US policy, interdieted Cuban migrants who have not landed or been taken
ashore on United States dry land are provided asylum pre-screening at sea by USCIS. If
USCIS determines that such migrants hdve a credible fear of persecution or torture (and
are not otherwise barred from protection), they are delivered to DHS facilities in
Guantanamo: Bay for further screening. Alternatively, if USCIS determines that such
migrants do not have a credible fear of persecuition or torture or are otherwise barred from
protection, they are then repatriated directly to Cuba.

e. The 1997 OLC letter clarified that the decision of whethet, in a particular case, an
undocumented alien has artived in the United States is committed to the Coast Guard.
OLC stated: "We recognize, as your letter makes clear, that there may be difficult
determinations to be made in some cases. This is the case whenever-particular facts are
applied to legal standards contained in statutes, regulations, and opinions. In our view,
howevert, the Coast Guard is-in the best position to determine how the rule should be
implemented in these specific cases. As is the necessarily the case whenever-a statute,
regulation, or 4 legal opinion is to be applied, the agency that is charged with
implementation should attempt to follow the relevant rule using its own good judgment
and common sense."

f. Consistent with the OLC Opinions discussed above and consistent interagency practice
since 1996, undocumented-aliens seeking to reach the U.S., but who have not landed or
been taken ashore on U.S. dry land are not entitled to removal or other proceedings under
the: INA. Interdicted migrants who have not yet reached U.S. soil are normally returned to
the country from which they departed. If suspicion or evidence exists that a migrant.
interdicted at sea may have previously been ashore in the United States, field units
contact Coast Guard Headquarters via the.chain of command for instructions. Migrants
are not deemed to have entered the U.S. unless they are located on U.S. dry land, or-
bridges or piers connected thereto. Migrants interdicted in U.S. internal waters, U.S.
territorial sea or onboard a vessel moored to a U.S. pier are not considered to have
reached U.S. dry land. Migrants located on pilings, low-tide elevations or aids to
navigation are:not considered to have come have reached U.S. dry land. However,
migrants who land ashore but subsequently reenter the water (e.g., wade from a rock out
to a boat) are considered to have reached U.S. dry land.

4. Analysis.

a. In the instant case, the migrants were found on a bridge pier that is not connected in any
way to the shore or to U.S. dry land. The Coast Guard found no evidence that the
migrants had previously landed ashore on U.S. dry land. Even if the migrants had been
able to scaleup to the top of the bridge, they would not have been able to artive ashore on
U.S. dry land because, as noted above, this abandoned bridge structure is not built upon
or connected to dry land at either of its ends. Likewise, under international law, this
bridge is an artificial structure that does not have the status of land territory that generates
a territorial sea. As such, the bridge pier (and the section of the bridge below which the
migrants were interdicted) is simply a collection of man-made structures placed in the
waters of the United States - it is not U.S. dry land for purposes of the INA and by
embarking the bridge pier the migrants did not land ashore on U.S. dry land. This is
because the bridge pier upon which the Coast Guard interdicted the migrants is legally
indistinguishable from a sirigle piling or multiple pilings driven into the ocean or channel
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bottom, but not into U.S. dry land, to display a fixed light as an aid to navigation in a
channel. Likewise, the bridge pier in the instant case is analogous to a buoy moored to
the bottom of a chiannel by chain and concrete in that the pier is man-made structure
installed in the water and affixed to the bottom of the channel, but not installed on dry
land. Since 1996 the interagency has consistently treated such structures as not
constituting dry land and therefore not meeting the legal standard for process under the
INA. Accordingly and consistent with the OLC opinions and consistent interagency
practice, we do not view the bridge pier upon which the Coast Guard interdicted this
group migrants as U.S. dry land for purposes of enforcing the INA.

As a matter of policy, we note that to reach an alternate conclusion in this case would be
inconsisterit with past practice and potentially introduce substantial confusion and
disorder into so-called "feet wet-feet dry" determinations. For example, if a bridge pier
wholly unconnected to dry land were to be ¢onsidered "dry land" for purposes of the INA
& OLC Opinions, then any man-made structure affixed to the ocean bottom in US
internal waters, whether or not connected to dry land, would be susceptible to the same

characterization. Man made structures atfixed to the ocean bottom might include

anchored vessels. Thus, a migrant (ormigrant smuggler) could simply anchor a vessel in
US waters and assert that it was; like the bridge pier, unconnected to dry land but affixed
to the ocean bottom; or. although not presently connected to dry land, the boat, like the
bridge pier, was once connected to dry land since it was tied to a pier directly connected
to dry land or'stored ashore; or migrants on US oil rigs (and other structures affixed to the
ocean bottom) in US waters in the Gulf of Mexico could argue they had arrived ashore on
dry land - the arguments are potentially endless, which is why, as a matter of policy, it is
helpful that the law supports a bright line distinction between dry land and artificial

structures affixed in some manner to the ocean floor, but not connected to U.S. dry land.

5. Conclusion. Itis my opinion that, as a matter of law, the man-made structire called a -
"bridge pier" in the Florida Keys, in the vicinity of Moser channel, which is not connected in
any way to-the shore or other U.S. dry land, and upon which fifteen undocumented Cuban
aliens alighted on 04 January 2006, is not U.S. dry land for purposes of determining whether
a person is an arriving alien pursuant to the INA.

Enclosure: (1) Imagery & SITREPs

Copy:

File; G-RPL .



Sent: uesday, Jantary 10, 2006 3:25 PM

To:
Subiject: T FOOT DRY FOOT DETERMINATION RE.

BRIDGES

Capt,

We received our first FOIA re. the recent bridge case. The FOIA request is well tailored and
essentially asks for the USCG's recent legal determination in re. to a bridge that does not connect
to land. | assume we should coordinate any potential FOIA releases with HQ and want to make

you aware.

L ,
D7 Prevention/General Law »‘b
(direct) 51 L

305.415.6950 (general)



AN-AMERICAN ACTIVISTS AND POLITICIANS CONDEMN DECISION TO REPATRIATE MIGRANTS FRON
From: earthlink.net on behalf of ~earthlink.net]
Sent: Tuesday, January 10, 2006 7:44 PM
To: CGF FORWARD b"&
Subject: CGF: CUBAN-AMERICAN ACTIVISTS AND POLITICIANS CONDEMN

DECISION
TO REPATRIATE MIGRANTS FROM BRIDGE

The Associated Press / The South Florida Sun-Sentinel Tuesday, January
10 2006

Activists, politicians condemn decision to repatriate 15 Cubans

By LAURA WIDES-MUNOZ
Associated Press

MIAMI -- Cuban-American community activists and politicians lambasted
the U.S. government's decision to repatriate 15 Cubans picked up from
the base of an abandoned bridge in the Florida Keys and urged
officials to review the country's ~ “~wet-foot dry foot''

policy.

An attorney for the families of the migrants said he planned to file a
lawsuit Tuesday asking a federal judge to allow the group to return,
while a local activist vowed to continue a three-day hunger strike
protesting the treatment of the Cubans.

The migrants, including a 2-year-old and a 13-year-old, were sent back
to Cuba Monday after U.S. officials concluded that the section of the
partially collapsed bridge where they landed did not count as dry land
under the government's policy because it was no longer connected to
any of the Keys.

““Through a legal review, the migrants were determined to be feet- wet
and processed in accordance with standard procedure, '' Coast Guard
spokesman, Petty Officer Dana Warr, said in a statement.

U.S. Sen. Mel Martinez, R-Fla., called the government's decision an
example of "~ “the complete and utter failure'' of the wet-foot,
dry-foot policy, which generally allows Cubans who reach dry land to
stay and those who don't to be sent home without an immigration
hearing.

" “Because they reached an old bridge and not a new bridge there's a
judgment they didn't reach American so0il? The semantics used to return
these men and women - who have risked so much to reach freedom and are
now returned to an uncertain future - are an embarrassment,'' Martinez
said in a statement.

U.S. Rep. Ileana Ros-Lehtinen, R-Miami, called the decision absurd.
""If any crime would have been committed on that bridge, the
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perpetrators would have been arrested and charged with violating U.S.
laws, '' she said in a statement.

Ros-Lehtinen's spokesman Alex Cruz said the congresswoman would
continue to follow the case, but he did not immediately know what
further action she would take.

The group left Matanzas Province in Cuba late on the night of Jan. 2
aboard a small, homemade boat. The migrants were rescued Wednesday
morning by the Coast Guard from the base of the bridge just south of
Marathon Key.

Mercedes Hernandez Guerrero said initially she was elated to receive a
call from her niece Elizabeth Hernandez, telling her that she and her
husband and their 2-year-old son John Michael had reached the bridge.

‘I said stay there. The currents are strong. I thought I was giving
them good advice,'' Hernandez recalled.

But her joy at her niece's arrival turned to concern as the days
passed and she heard nothing more from the group.

At least a dozen Cuban-Americans protested the government's decision
Monday outside Freedom Tower in downtown Miami.

Ramon Saul Sanchez, head of the Democracy Movement, a Cuban-~American
advocacy group, who began a hunger strike on Saturday to protest the
federal government's treatment of the group, said Monday he would not
stop until President Bush agreed to meet with a commission of leaders
from the Cuban exile community about the * the arbitrary manner in
which the wet-foot, dry-foot policy is being implemented.''

Sanchez said he is also concerned about the Coast Guard's failure to
allow those picked up at sea to contact their families while they are
being held on the agency's boats.

" "People on both sides of the ocean think their family members have
died, '' he said.

Sanchez and others said they were particularly shocked by the speed of
the repatriation.

William Sanchez, an attorney for relatives of the Cubans migrants who
planned to file a motion asking for the group's return, said he was on
his way to file an emergency injunction to halt their return when he
learned they were already back in Cuba.

He noted that the Coast Guard's own Web site states that if immigrants

“‘touch U.S. soil, bridges, piers or rocks,'' their feet are
considered dry. ‘

Page 2
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But Coast Guard Lt. Commander Chris O'Neil said the structure the
migrants landed on didn't fall into any of those categories.

**The ‘bridge' is kind of a misnomer,'' said O'Neil, spokesman for the
department's Southeast region. He said officials in Washington
determined the Cubans should be considered ~ "feet wet,'' because they
were not able to walk to land from where they landed.

Copyright © 2006, South Florida Sun-Sentinel

URL:
http://www.sun-sentinel .com/news/local/southflorida/sfl-110cubanrepat,
0,314289.story?coll=sfla-home-headlines
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The preceding item is provided for your personal use as background
information. It may include copyrighted material, so please treat it
with the discretion you would use with any press clip. Please do not
repost it on any site or bulletin board intended for access by the
general public. Also, please be aware that the views expressed may not
necessarily coincide with the positions of DHS, DOT, USCG, their
management, or yours truly.
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From SNNP. CDR

Sent: Tuesday, January 10, 2006 10:26 AM
To!! LCDR
Cce: CAPT

Subject: RE: Cuban Migrants Dropped Off on Abandoned Bridge

Please do. ICE was not involved in the decision, although | spoke with & explained the
decision to at CPB who had fielded a call from ICE Miami on the issue.
also has this analysis.

From SO COR

Sent: Tuesday, January 10, 2006 9:59 AM

To: CDR

Cc: CAPT

Subject: FW: Cuban Migrants Dropped Off on Abandoned Bridge

- bic

May | share your email analysis with ICE Counsel in Miami?

v/r

dhs.gov]

From:*@dhs.gov [maitto 4 NP
Sent: Tuesday, January 10, 2006 10:01 AM

To: CDR

Ce CAPT; QD

Subject: RE: Cuban Migrants Dropped Off on Abandoned Bridge

The Miami Herald articles today suggest that the decision to repatriate was made with ICE's concurrence. Please
advise if that statement is correct, and if so if you can, please identify the person or component making the
decision on ICE's behali.

Thanks,

From: [mailto @dhs.gov]
Sent: Friday, January 06, 2006.12:19 PM

To: CDR,;
Cc: (C1v); APT;
Subject: RE: Cuban Migrants Dropped Off on Abandoned Bridge

Acsino QU
From: CDR [mailto~

@uscg.dhs.gov]
Sent: Friday, January 06, 2006 11:30 AM .

To:
Cc: ( i CAPT
Subject: RE: Cuban Migrants Dropped Off on Abandoned Bridge

file://C:\Documents and Settings\MXHolland\Local Settings\Temporary Internet Files\O... 02/16/2006
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Greetings,

For clarification, the structure from which the migrants were recovered was a paved surface (Old Flagler bridge
which parallels the existing 7 mite bridge) as opposed to a railroad structure. it may have, at one time, been a
railroad bridge - however | don't want the structure to be confused with any existing railroad bridges. A4
indicated, the structure is not connected to tand on either end.

Coast Guard District 7 has been directed by our headquarters in Washington to treat the migrants recovered from
the structure as "feet wet." Any issues with these intentions would need to be addressed at the Washington level.

Sincerely,

C

LoR QU
Seventh District Legal Office (dl)

(office)
d7.USCG.mil
J2 uscg.smil.mil (SIPRNET)

file://C:\Documents and Settings\MXHolland\Local Settings\Temporary Internet Files\O... 02/16/2006




Holland, Michelle

From:
Sent:
To:

Cc:
Subject:

Attachments: Flagler15 fay v3.doc

Approved by DJAG for flag/SES usage.

v/r,

Brad

From: PLCDR

Sent: Wednesday anuary 11, 2006 5:20 PM
To:

Cc:

Subjec aglerls5 Flag Advisory

Sir,

Here is the advisory with the distance included.

v/r

LCDR -

Flaglerlm
v3.doc (6

Sent: Wednesday, January 11, 2006 3:32 PM

To CAPT
Cc: ; Crowley, Jo
Subject: Flaglerl5 Flag Advisory

Good to go for release to Flags?

<< File: FlaglerlS.v3.doc >>

LCDR



For Official Use Only
Public Availability to be Determined Under 5 U.S.C. § 552

Status of Cuban Migrants Found on a Florida Bridge Pier

Purpose: There has been considerable media interest in the 4 January 2006 interdiction
of fifteen Cuban migrants on a "bridge pier” in the Florida Keys, and this backgrounder is
provided for the information of the Flag/SES corps by the Judge Advocate General.

Facts:

» On 4 January 2006, a Coast Guard Station Marathon small boat interdicted fifteen
migrants on a "bridge pier,” in the vicinity of Moser channel in the Florida Keys.

» The bridge pier supports an abandoned bridge that runs southwest over water for
approximately 2.8 miles before terminating over water and without connecting to dry
land. The abandoned and unused bridge and bridge pier are artificial structures and
are not connected to U.S. dry land, unlike a nearby parallel bridge that does connect
to land. The bridge pier is approximately one nautical mile from the dry land at
which they would have been considered to have arrived in the U.S.

» The migrants were subsequently repatriated to Cuba. On 11 January, suit was filed in
the U.S. District Court for the Southern District of Florida challenging the
Government’s action.

Background:

Questions: Media inquiries should be directed to Public Affairs channels. Questions 10
concerning this advisory may be directed to COMDT, G-LMI (LCDR—. » ;
PRIVILEGED & PROTECTED FROM RELEASE ﬁ
PREPARED BY A GOVERNMENT ATTORNEY IN ANTICIPATION OF LITIGATION
PRE-DECISIONAL




Holland, Michelle

From: PCAPT
Sent: \ursday, January 12, 2006 11:07 AM

To:

Ce: OF; CoR QY D . " G
T

Subject: S PROTEST THEIR REPATRIATION, R 111712Z JAN 06 USINT HAVANA

Important for the litigation and for future cases with duty Attys. W

rron A | biE
Sent: Thursday, January , 2006 11:11 AM

To:

Cc: LCDR; Crowley, John RDML; ” cor; (P c»rr
Subject:  RE: 15 CUBANS PROTEST THEIR REPATRIATION, R 1117127 JAN 06 USINT HAVANA

D7 is well plugged in with USAO and aware of requirements to preserve evidence.

From:

Sent: Thurg , 2006 10:58 AM

To:  CAPT _

Cc: R; Crowley, John RDML; mcm

Subject: RE: 15 CUBANS PROTEST THEIR REPATRIATION, R 11171 JAN 06 USINT HAVANA

Assume that primary POC's for litigation have collected and retained all of the
particulars concerning the 15 that will become relevant to the litigation sooner or later.

From: ' Crowley, John RDML
Sent: Thu January 12, 2006 10:16 AM
To: APT
Cc: LCDR
Subject: : T THEIR REPATRIATION, R 1117127 JAN 06 USINT HAVANA
From: Peterman, Brian RADM
Sent: Thursday, January 12, 2006 10:02 AM
To: Crea, Vivien VADM
Cc: Sirois, Dennis RADM; Justice, Wayne RDML; Crowley, John RDML; “CAPT;
” CAPT; CAPT
ubject: FW: 15 PROTEST THEIR REPATRIATION, R 111712z JAN 06 USINT HAVANA

Admiral- This was a volatile situation well handled. The 15 migrants initially refused
to leave our cutter under their own power. The cutter quickly notified us (I believe thru
SIPRNET chat which is one of the real good C4ISR improvements on the 123's) of the
situation. We quickly developed a course of action:




I believe we have options established for handling this situation. We will work with our

DIS to coordinate with the Interest Section.

v/r,
Brian

RADM Brian Peterman
Commander, Seventh Coast Guard District
305.415.6670

From: Peterman, Brian RADM e
Sent: Thursday, January 12, 2006 6:55 AM Q\CFf{rtgkﬂ%ﬂ [}Q;}

To: Peterman, Brian RADM
Subject: FW: 15 CUBANS PROTEST THEIR REPATRIATION, R 1117127 JAN 06 USINT HAVANA

|
|
|
|
1
\
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Holland, Michelle —

{,ﬂcﬁ’v
UD

ﬂﬁ(

From: Hm .USCG.mil [mailto( D7 . USCG.mil]
: ursday, January 12, 2006 2:26 PM

To
ce L7; QN Cox
: FW: Mov1m1ento Democracia et al. v. Cherto
-1
Importance: High
Refotrea
4o Dod

b1c

; CAPT
LT;

Sent: urgday, January 12, 2006 2:22 PM

To:
Cc: .
LT;
Subject: FW: Movimiento Democracia et al. v. Chertoff
Importance: High

Greetings all.

Received word from Captain that he heard from a source that the AP will report
tomorrow that Judge Moreno is inclined to rule against the CG in the below cited case,
and, questions the Government's reasoning in the decision.

1




I note the only reporter in attendance was from AP, but the comments seem to stray from
the account of the proceedings and I wouldn't think a federal judge would not offer
personal/professional opinions for an ongoing case, so I'm not sure how/if wires got
crossed or there's been a dramatic turn in events.

v/t

LCDR —

From: ”CAPT

Sent: ursday, January 12, 2006 1148
To: LCDR

Subject:

FW: Movimliento Democracia et al. v. Chertoff
Importance: High 1‘

From: ”LGDR
Sent: ursday, January 12, 2006 11:33 AM

To: CAPT; LT; (D 17 ; G -

Cc: CDR
Subject: FW: Movimiento Democracia et al. v. Chertoff
Importance: High

FYI

FINGPNPECIESS S
U

i
005,




Holland, Michelle

From: L el

Sent: Thursday, January 12, 2006 4:50 PM

To: : ArT; G A~ T S T

Ce: oR; (I T NN T G
LT

LT; COR g
Subject: FW: Movimiento Democracia et al. v. Chertoff

Importance: High b"c
Received below article (bold text) from LCDR- at (dl).

From a PA point of view, since the case is pending litigation, policy prohibits us from
discussing the case, however, giving that reply affords an opportunity to place a command
message:

"Coast Guard policy prohibits me from discussing the details of this case due to
pending litigation, however what I can tell you is that the Coast Guard enforces U.S.
Government laws and policies to protect and secure our borders. Our enforcement of those
laws helps save lives at sea, serves as a deterrent to those who would try to illegally
enter the United States from the sea and to those intent on exploiting undocumented
aliens."

"Coast Guard policy prohibits me from discussing the details of this case due to
pending litigation, however what I can tell you is that the Coast Guard does not establish
national immigration policy, we enforce it. We are committed to providing a strong
deterrent that helps promote the national policy of orderly, safe, and legal migration.

"Coast Guard policy prohibits me from discussing the details of this case due to
pending litigation, however what I can tell you is that the Coast Guard does not determine
the disposition of Cuban migrants interdicted at sea. Once aboard Coast Guard cutters,
U.S. Citizenship & Immigration Services (CIS) Asylum Pre-screening Officers (APSOs)
ascertain whether or not migrants have credible fear concerns if repatriated. Final
decisions for Cuban migrants regarding the credible fear standard are made in Washington,
DC, not in the field.™"

"Coast Guard policy prohibits me from discussing the details of this case due to
pending litigation, however what I can tell you is that the rise in undocumented alien
smuggling increases the propensity for violence because of the monetary incentive to reach
U.S. soil. This environment endangers not only the migrants, but our Coast Guard and DHS
men and women as well."

We have, through our coordinated efforts, ensured the story thus far has centered on the
policy, not the Coast Guard. This article has the potential to shift the media's focus

more to the Coast Guard's decision ing process. As before, media inquiries regarding
the process should be referred to at G-IPA.

v/r

LYeutenant Commander, U.S. Coast Guard
Public Affairs Officer

Sevenih Coast Guard District

Attorneys William Sanchez and Kendall Coffey talk with reporters after the hearing.

MIAMI, Florida (AP) -- A federal judge suggested Thursday that the U.S. government made a
i
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foolish error Monday when it sent back 15 Cubans who had landed on an abandoned bridge in
the Florida Keys.

U.S. District Judge Federico Moreno said he would not rule immediately on the emergency
lawsuit filed on the Cubans' behalf, but he gquestioned the government's reasoning.

Under the government's long-standing "wet-foot, dry-foot" policy, Cubans who reach U.S.
soil are generally allowed to stay, while those stopped at sea are returned to the

communist island.

In this case, the government said it sent the Cubans back to their homeland because the
bridge no longer connects to land.

"So the question is whether this bridge is U.S. territory." Moreno told Assistant U.S.
Attorney Dexter Lee. "I'll follow the law, whatever it 1s ... but the average person would
say that's a ridiculous distinction" of whether the bridge was U.S. land.

The judge called the abandoned bridge, built by railroad magnate Henry Flagler and wrecked
by a 1935 hurricane, "as American as apple pie."

Lee said that the government would respond to the lawsuit by January 26 and would ask the
judge to dismiss the case. Even if it were ruled that the 15 Cubans could return, it is
highly unlikely Cuba's Fidel Castro would permit it.

The attorneys representing the Cubans, as well as the Cuban advocacy group Democracy
Movement,, also urged the judge to clarify U.S. policy as to what constitutes U.S.
territory under the wet-foot, dry-foot policy. (Full
<http://www.cnn.com/2006/LAW/01/11/cubans.wetfoot.ap/index.html> story)

The Cubans set out from their homeland in a small boat and thought they were safe when
they reached the bridge January 4 after more than a day at sea. But the bridge, which runs
side by side with a newer bridge, is missing several chunks, and the group had the
misfortune of reaching a section that no longer touches land.

Earlier this week, members of Florida's congressional delegation called for a review of
the wet-foot, dry-foot policy.

The rule was established in 1995 to stem a wave of Haitians and Cuban immigrants arriving
on U.S. shores.

Copyright 2006 The Associated <http://www.cnn.com/interactive_legal .html#AP> Press b1c

From: ” LCDR
Sent: Thursday, January 12, 2006 14:22
To: CAPT; CAPT; CAPT

LT,;
Subject: FW: Movimiento Democracia et al. v. Chertoff
Importance: High

Greetings all.

Received word from Captain- that he heard from a source that the AP will report
tomorrow that Judge Moreno is inclined to rule against the CG in the below cited case,
and, questions the Government's reasoning in the decision.

I note the only reporter in attendance was from AP, but the comments seem to stray from
the account of the proceedings and I wouldn't think a federal judge would not offer
personal/professional opinions for an ongoing case, so0 I'm not sure how/if wires got
crossed or there's been a dramatic turn in events.

v/r

LCDR —



From: H CAPT
Sent: ursdaiI anuary 12, 2006 11:48

To: LCDR
Subject: FW: Movimiento Democracia et al. v. Chertoff

Importance: High

ron: QNN 10}
Sent: Thursday, January 12, 2006 11:33 AM

Cc: CDR
Subject: FW: Movimiento Democracia et al. v. Chertoff
Importance: High
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Holland, Michelle
CDR

Sent: ursda uary 12, 2006 9:02 AM

To: 7, G
Cc: LCDR
Subiject: ridge distances

Thanksp
” - I asked for confirmation of this data after talking to~ last night &

ve forwarded this to him. Reviewing your matrix this morning.

Best regards,

From: A ¢
Sent: Thursday, ar 2, 2006 8:16 AM

To:
Cc:
Subject:

-’

The closest point of actual dry land to the span of the bridge where the people were
picked up is .9 miles.

The closest structure (US 1, 7-Mile Bridge) is .07 miles, or 375 feet.
The width of the channel at the point where the people were picked up is .04 miles.

The width of the distance of the SW break in the bridge is 37 feet.

Please let us know if you have any questions or issues,

LT

7th!G District Legal Office
(desk) ”
.415.6960

(fax)
@d7.uscg.mil




From: T

Sent: day, January 17, 2006 11:40 AM

To:

Cc: ; LCDR

Subject: in eportof 15 migs on old 7-Mile Bridge

Attachments: LE SR 1 & FINAL - STA MARATHON -.rif c

LE SR 1 & FINAL -
STA MARATHON...

According to this SITREP, Monroe County Sheriff's Office notified Station Marathon at 0705 on
January 4th, 2005 that there were 15 migrants on the piling abutment of the old Seven Mile
Bridge. The Coast Guard began to transfer the migrants aboard at 0730 the same day.

Please let us know if there is anything else we can help you with. Do you need to know how
MCSO learned about the migrants? We can find that out.

Regards,

L
7th CG District Legal Office
(desk)
(fax) 305.415.6960

@27 uscg mil




P 0619257 JAN 06 ZUI ASN-A07006000121
FM COGARD STA MARATHON FL

TO COMCOGARD SECTOR KEY WEST FL//OPS//
INFO CCGDSEVEN MIAMI FL//OLE/0O/OI//
COGARD STA ISLAMORADA FL

COGARD STA KEY WEST FL

COGARD INTELCOORDCEN WASHINGTON DC
COGARD INVSER KEY WEST FL

COGARD INVSER MIAMI FL

BT

UNCLAS

SUBJ: LAW ENFORCEMENT SITREP ONE AND FINAL (LECN 024-06)
1. SITUATION:

A.04JANO6 STA RECEIVED CALL FROM MONROE COUNTY SHERIFFS OFFICE
(MCSO) STATING THAT THERE WAS APPROX 15 MIGRANTS ON THE PILING
ABUTMENT OF THE OLD SEVEN MILE BRIDGE. CG41329 AND CG25577 U/W TO
INVESTIGATE. MIGRANTS WERE TRANSFERED FROM BRIDGE TO CG41329.
CG41329 TRANSFERRED THE 15 MIGRANTS TO CGC KODIAK ISLAND.

2. ACTION TAKEN:

A. 0705Q RECEIVED INITAL REPORT.

B. 0706Q NOTIFIED SECTOR KEY WEST AND CG41329 U/W.

C. 07190 CG41329 0O/S WITH MIGRANTS WHO ARE REFUSING TO GET

ONBOARD CG41329.
0720Q CG25577 U/W TO ASSIST.
0731Q CG41329 SLOWLY PUTTING MIGRANTS ONBOARD.
0740Q CG41329 DIRECTED BY SECTOR TO BRING MIGRANTS BACK TO
STATION.
G. 0800Q CG41329 DIRECTED BY SECTOR NOT TO BRING
MIGRANTS TO STATION UNTIL THE RECEIVED WORD BY D-7.

H. 0920Q CG25577 M/S.

I. 1404Q CG41329 ENROUTE TO XFER MIGRANTS TO CGC KODIAK ISLAND.

J. 15000 CG41329 HAS COMPLETED XFER OF MIGRANTS TO CGC KODIAK

ISLAND AND IS RTB.
K. 1533Q CG41329 M/S.
3. AMPLIFYING INFO:
A. VESSEL: BLUE MAN MADE CHUG MADE OF ALUMINUM. 20FT LOA. CHUG
WAS SUNK BY (CG25577 AS A HAZARD TO NAVIGATION.
B. POB INFO:

Tm o

ADULT MALES:11
MALE CHILDREN:2
ADULT FEMALES:2
4. FEMALE CHILDREN:O
C. WX INFO: 6FT SEAS, 8-10 KNOT NORTH EAST WINDS.
4. FUTURE PLANS AND RECOMMENDATIONS: NONE
5. AMPLIFYING INFO:
A. THE PART OF THE OLD 7 MILE BRIDGE WHERE MIGRANTS WERE IS NOT
CONNECTED TO LAND ON EITHER SIDE. THE MIGRANTS STATED THAT
THEY LEFT FROM MANTANZAS THREE DAYS PRIOR TO LANDING ON OLD
BRIDGE.
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Please be advised that two pages have been removed from this
document at this location pursuant to Freedom of Information Act
exemption (b)(5) and (b)(7)(C).

There is no charge for this page.
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Holland, Michelle

From: Peterman, Brian RADM
Sent: Friday, January 27, 2006 10:06 AM
APT

To:
Ce: o7 O U 0 QD >
Subject: E: FW: Movimiento Democracia et al. v. Chertoff

From: CAPT
Sent: Fri Ja : : 2006

To: Peterman, Brian RADM
Subject: : Movimiento Democracia et al. V. Chertoff

Admiral, Sir --

FYI... Will work w/ HQ PA re media inquiries -- recommend HQ respond vs. a D7 local

response ...
v/r 551!:'
CAP

Thursday, January 26, 2006 4:56 PM
CAPT; CDR; LT; LT;

LT;
FW: Movimiento Democracia et al. v. Chertoff

From:
Sent:

FYI. Government's motion for summary judgment in the Flagler 15 case. Note that the
content of the motion and the exhibits attached clearly show that the Coast Guard played a
very large role in the foot wet determination. With the filing of the motion and the
availability to the public, I anticipate that the Coast Guard could be subjected to
increased public scrutiny for the role we played and perhaps shift the focus from the
broader policy debate to our actions.

v/Y
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Please be advised that one page at this location in the file
originated with the U.S. Department of Justice, and has been
returned to that agency for review.

There is no charge for this page.
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Please be advised that two pages have been removed from this
document at this location pursuant to Freedom of Information Act

exemption (b)(5).

There is no charge for this page.
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