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January 19, 2010

By Electronic Mail (CoordinationShays3@fec.gpv

Ms. Amy L. Rothstein
Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: Comments on Notice 2009-23: Coordinated Commucations
Dear Ms. Rothstein:

These comments are submitted jointly by the Canmplaégal Center and Democracy 21
in response to the Commission’s Notice of Propddgiémaking (NPRM) 2009-23, published at
74 Fed. Reg. 53893 (October 21, 2009), seeking amon proposed revisions to its
regulations regarding communications that have lseerdinated with federal candidates under
11 C.F.R. § 109.21.

The proposed coordination regulations noticed émniment are intended to implement
the Bipartisan Campaign Finance Reform Act of 2Q2RA). They follow a continuing
failure by the FEC to adopt lawful regulationsrgpiement BCRA'’s coordination provisions—a
failure that now extends for nearly eight years.

Previous BCRA coordination regulations adoptedigyREC have led to two lawsuits
resulting in two federal district court decisiommawo D.C. Circuit Court of Appeals decisions
holding that the FEC coordination regulations atetaary, capricious, an abuse of discretion
and contrary to lawShays v. FEC528 F.3d 914 (D.C. Cir. 2008)3hays lll Apped) aff'g in
part 508 F. Supp. 2d 10 (D.D.C. 2007%(fays Il District); Shays v. FEC414 F.3d 76 (D.C.
Cir. 2005) (‘'Shays | Appedl aff'g in part337 F. Supp. 2d 28 (D.D.C. 20045fiays |
District”).

Nonetheless, these illegal regulations remainfieceto this day.

After the D.C. Circuit first invalidated the Comrmisn’s coordination regulations in
2005 for (among other reasons) providing only auéguate express advocacy content standard
outside the pre-election windows set by the rile,Gommission waited a full year, and then
readopted the same inadequate express advocadastardndeed it made matters worse by
shortening the pre-election window from 120 day8Qalays in the case of congressional
elections.



After the D.C. Circuit invalidated these rules &ésecond timén 2008, again because
(among other reasons) it found the express advadesatyo be inadequate as the sole guard
against coordination outside the windows, the Cossiman waited 16 months to even begin this
rulemaking in response. And in this rulemaking, @ommission proposes (among its
alternatives) to adopt two minor variations of #ane express advocacy standard that the D.C.
Circuit has already twice rejected.

This dilatory pace contrasts starkly with the Cossion’s expedited implementation of
the D.C. Circuit’s recent decision EMILY’s List v. FEC581 F.3d 1 (D.C. Cir. 2009), a
decision issued only four months ago. In that casesoon as the government’s time for appeal
lapsed, the Commission immediately initiated amaking to conform its regulations to the
D.C. Circuit opinion, in order to ensure that coiapt rules would be in place for this election
cycle. SeeFEC NPRM 2009-31, 74 Fed. Reg. 68420 (Dec. 29, R0bfleed, because it
believed it should not even wait to issue a conmpliale, the Commission on the same date
announced an “interim final rule”—effective thatryelay(because the public needs “immediate
guidance” and normal APA notice and comment procesitmay be contrary to the public
interest,”id.)—notifying the public that the existing allocatianes are invalid. FEC Notice
2009-30, 74 Fed. Reg. 68661 (Dec. 29, 2009). Atitere still remained any doubt about the
Commission’s haste to implement tlaC. Circuit decision, the Commission also formall
announced that in the meantime it will not enfdfee allocation rules invalidated by the Court.
SeeFEC Statement on the D.C. Circuit Court of Appé&xdgision inEMILY’s List v. Federal
Election CommissiofJan. 12, 2009) (announcing various regulatioas ‘thill not be enforced”
“until the Commission adopts a final rule regardihg removal” of the regulations).

But not so with the D.C. Circuit decisions in tBeaysases, where coordination rules
declared illegal by the courts have languishedherbiboks, literally for years. The Commission
is not at liberty to pick and choose which fede@irt decisions it will comply with and which it
will put on the back burner for election cycle aftdection cycle. In the face of twebstrict court
decisions and tw®.C. Circuit opinions invalidating the coordinatioules, we have gone
through_fourelection cycles since BCRA was adopted, and aneindhe midst of a fifttcycle,
without the FEC yet having provided the nation waWwful regulations to implement these
critically important BCRA provisions.

This time the Commission must finally get it right.

It would be a dereliction of duty of the highestier for the Commission to yet again fail
to adopt lawful regulations to implement the BCR¥lination provisions—eight years after
the agency was mandated by Congress to do so—arebthrequire a third lawsuit to be
brought against the agency to obtain lawful coation regulations.

With this background in mind, and for the reasatdarth below, we:

» Support maintaining the current content rule fanowunications within the 90-
day and 120-day pre-election time frames;



» Support the adoption of the Alternative 1 PASO eahstandard for the period
outside the pre-election windows;

* Oppose (as unnecessary) the promulgation of aatguldefinition of the
component terms of the PASO standard;

* Oppose the Alternative B definition of PASO, butrdi oppose the Alternative
A definition of PASO (if, contrary to our views,glfCommission decides to adopt
a regulatory definition);

» Oppose the adoption of the Alternative 2 “modifidRTL content standard;

* Oppose the adoption of the Alternative 3 expreseeaty content standard,;

* Do not oppose adoption of the Alternative 4 “Exgplgreement”
content/conduct standard, but oifljt supplements (but does not supplant) the

adoption of the Alternative 1 PASO standard, ad agthe other, broader content
and conduct standards;

* Oppose retention of the 120-day time period condtastdard for regulation of
common vendors and former employees;

» Support the adoption of either a two year or etectiycle time period conduct
standard for regulation of common vendors and foreneployees;

* Oppose the creation of a safe harbor for 501 (@(@xnization communications;
and

» Do not oppose the creation of a safe harbor faatebusiness and commercial
communications.

Both the Campaign Legal Center and Democracy 2lesidhe opportunity to testify at
the hearing to be held in this rulemaking.

l. “Coordination” in the Pre-BCRA Era

The Commission’s history with its coordination r&gion is, fair to say, tortured. Itis
important to review this history in some detail—angbarticular the history of court decisions
on this issue—because it sets the stage for thenigsion’s latest (and we hope last) attempt to
finally get it right.

The Supreme Court iBuckley v. Valeod24 U.S. 1 (1976), distinguished for
constitutional purposes between limitations on tabations” to a candidate’s campaign, and
limitations on “expenditures” by an independentstlg spender in support of, or opposition to, a
candidate’s campaigrBuckleyalso recognized that, to be effective, any linotas on campaign
contributions must apply to expenditures made ordmation with a candidatso as to




“prevent attempts to circumvent the Act throughaprenged or coordinated expenditures
amounting to disguised contributiondd. at 47. Coordinated expenditures thus amount, in
practical effect, to “disguised contributions” asttbuld be viewed that way by the Commission.

Buckleyemphasized the difference between expendituredératally independentlgf
the candidate and his campaigia,’at 47 (emphasis added), and “coordinated expergitur
construing the contribution limits in the Feder&dfion Campaign Act (“FECA”) to include not
only contributions made directly to a candidatditipal party, or campaign committee, but also
“all expenditures placed in cooperation with orhwihe consent of a candidate, his agents or an
authorized committee of the candidate..ld’ at 46-47 n.53 (emphasis addesBe also idat 78.
The Court noted, “The absence of prearrangementamdalination of an expenditure with the
candidate or his agent not only undermines theevafuhe expenditure to the candidate, but also
alleviates the danger that expenditures will begias ajuid pro qudfor improper
commitments from the candidateld.

The 1976 amendments to the FECA codifaatkleys treatment of coordinated
expenditures. FECA was amended to provide thaxaenditure made “in cooperation,
consultation, or in concert with or at the requerstuggestion of a candidate, his authorized
political committees, or their agents, shall bestdaered to be a contribution to such candidate.”
Pub. L. No. 94-283, § 112, 90 Stat. 475 (codified 6.S.C. § 441a(a)(7)(B)(i)). Conversely,
the 1976 FECA amendments defined an “independererekture” as:

[A]n expenditure by a person expressly advocatiegelection or defeat of a
clearly identified candidate which is made withoabperation or consultation
with any candidate, or any authorized committeagent of such candidate, and
which is not made in concert with, or at the requesuggestion gfany
candidate, or any authorized committee or agesuol candidate.

Pub. L. No. 94-283, § 102, 90 Stat. 475 (emphajkied) (codified at 2 U.S.C. § 431(17)).

Under the rules promulgated by the FEC in 1980nplément these statutory provisions,
an expenditure was not considered “independert’wtis made pursuant to:

[A]ny arrangement, coordination or direction by ttendidate or his or her agent
prior to the publication, distribution, display lmmoadcast of the communication.
An expenditure will be presumed to be so made wihishr—

(A) Based on information about the candidate’s g|gqmojects, or needs provided
to the expending person by the candidate, or bgdhdidate’s agents, with a
view toward having an expenditure made; or

(B) Made by or through any person who is, or hanbauthorized to raise or
expend funds, who is, or has been, an officer dwhorized committee, or who
is, or has been, receiving any form of compensairaeimbursement from the
candidate, the candidate’s committee or agents.

11 C.F.R. § 109.1(b) (1980).



The broad language &uckleyregarding coordination was echoed in subsequent
Supreme Court decisions on the same topicCdlorado Republican Federal Campaign
Committee v. FE(18 U.S. 604 (1996) Colorado I'), the Supreme Court held that a political
party ad aired prior to a candidate’s nominatioruldde not be treated as coordinated because
the ad was developed “independently and not putdoaany general or particular understanding
with a candidate....”ld. at 614 (emphasis added). The Court stressedthigatonstitutionally
significant fact ... is the lack of coordination be®wn the candidate and the source of the
expenditure.”ld. at 617.

In FEC v. Colorado Republican Federal Campaign Conagi33 U.S. 431 (2001)
(“Colorado I'), the Court—again in the context of party spewgiunderscored “the good
sense of recognizing the distinction between inddpace and coordinationld. at 447. The
Court recognized that there is a “functional, nédranal’ definition of contributions, which
includes expenditures made in coordination witlardidate.ld. at 443 (emphasis added). Of
particular importance, the Court noted that indeleemn expenditures are only those “without any
candidate’s approval (or wink or nod)...ld. at 442. The Court stated:

There is_no significant functional difference beéne party’s coordinated
expenditure and a direct party contribution togdhedidateand there is good
reason to expect that a party’s right of unlimitedrdinated spending would
attract increased contributions to parties to fagaexactly that kind of spending.
Coordinated expenditures of money donated to & jpaettailor-made to
undermine contribution limits

Id. at 464 (emphasis added).

The standard for conduct that constitutes coordinat/as narrowed by a district court in
FEC v. Christian Coalition52 F. Supp. 2d 45 (D.D.C. 1999). There, in tleewof the court,
the FEC took the position that “any consultatioiwsen a potential spender and a federal
candidate’s campaign organization about the catelglplans, projects, or needs renders any
subsequent expenditures made for the purposeloéirding the election ‘coordinated,’ i.e.,
contributions.” Id. at 89. The district court found the FEC'’s treatinaf such expenditures to
be constitutionally overbroad because “the spesdeuld not be deemed to forfeit First
Amendment protections for her own speech merelgdwng engaged in some consultations or
coordination with a federal candidatdd. at 91.

Instead, the district court formulated its own, rhoavly tailored” definition of
coordination, providing that coordination couldfband where (1) an expenditure was
“requested or suggested” by a candidate, or (2yevtieere had been “substantial discussion or
negotiation between the campaign and the spendst awxvcommunication’s contents, timing,

! The Court went on to hold that limitations on capaded party spending are subject to “the same

scrutiny we have applied to political actors, tisascrutiny appropriate for a contribution limit.”..
Applying that scrutiny, the Court concluded thapaty's coordinated expenditures, unlike expemdiu
truly independent, may be restricted to minimizewinvention of contribution limits.’ld. at 465



audience or the like, “such that the candidatethadpender emerge as partners or joint
venturers in the expressive expenditure.ld’ at 92.

The court’s analysis in thehristian Coalitioncase—the decision of a single federal
judge—has serious flaws. The court formulated sunarrow definition of coordination that it
failed to encompass even the extensive discussaiomst strategic matters between campaign
officials and Christian Coalition leaders that tquoé&ce in that case. Further, the court’s standard
would allow virtually unfettered communication betwn candidates and outside groups, so long
as one side simply provides information to the oth¢ghout eliciting a response. Yet that
information could plainly be sufficient for an oitts spender to craft an ad that would be of
great value to the candiddte.

Aware that its decision would be controversial, ¢bart invited the FEC to appeal, at
98 (finding that there are questions of law “asvtoch there is substantial ground for difference
of opinion and ... an immediate appeal ... may mailgradvance the ultimate termination of
the litigation”), and the Commission’s counsel neacoended it do so. Yet a majority of the
Commission refused to appeal, leaving in placedisgict court decision. As Commissioners
Thomas and McDonald pointed out in dissenting ftbis decision, “Not only is the district
court’s narrow and restrictive standard of coortdorafound nowhere in the [FECA] and
Commission’s regulations, but also it runs directyitrary toBuckleywhere the Supreme Court
considered independent expenditures as those rtdly independent of the candidate and his
campaign.”®

2 The court inChristian Coalitiondid definitively reject the argument that the capation rules

should apply only to ads that contain express aatwocJudge Green said such a limitation on thpesco
of coordination:

[W]ould misreadBuckleyand collapse the distinction between contributiamd
independent expenditures in such a way as to ¢iwd shrift to the government’s
compelling interest in preventing real and perceiverruption that can flow from large
campaign contributions. Were this standard adopt@buld open the door to
unrestricted corporate or union underwriting of uous campaign-related
communications that do not expressly advocate didate's election or defeat.

For example, expensive, gauzy candidate profilepamed for television broadcast or use
at a national political convention, which may thmnbroadcast, would be paid for from
corporate or union treasury funds. Such paymenidvoe every bit as beneficial to the
candidate as a cash contribution of equal magnénde~vould equally raise the potential
for corruption. Even more pernicious would be dpportunity to launch coordinated
attack advertisements, through which a candidailcpread a negative message about
her opponent, at corporate or union expense, witheing held accountable for negative
campaigning.... Allowing such coordinated expenditlwould frustrate both the anti-
corruption and disclosure goals of the Act.

52 F. Supp. 2d at 88 (citations omitted).

3 SeeStatement for the Record of Commissioners ThomdsviabDonald inFederal Election

Commission v. Christian Coalitigiec. 20, 1999).



Having failed to appeal the district court’s concsial decisionthe Commission then
embraced it by repealing its longstanding coorddmategulations and codifying a version of the
court’s standard into new ruleSee65 Fed. Reg. 76138 (Dec. 6, 2008gg als®6 Fed. Reg.
23537 (May 9, 2001) (final rule and effective dati) C.F.R. § 100.23.

The new rules, however, were even more restrithiga the district court’s opinion.
Although the court nowhere held that an actual éagrent or collaboration” was necessary to
find coordination, the new regulations adopted #tiédard, permitting a finding of coordination
only where there have been “substantial discussionggotiations between the spender and the
candidate ... the result of which is collaboratioragreement.” 11 C.F.R. 8 100.23(c)(2)(iii).

. “Coordination” Under BCRA and McConnédll

In BCRA, Congress dealt with tiighristian Coalitionstandard for coordination, and the
Commission’s regulation embracing it.

In BCRA, Congress amended FECA by extending théslaoordination provisions
beyond candidates to include expenditures coorelihaith party committeesSee2 U.S.C. §
441a(a)(7)(B)(ii). More importantly, section 214BCRA repealed the FEC’s controversial
2000 coordination rule and directed the FEC to pigate new coordination rules that do not
require “agreement or formal collaboration” beftre FEC can conclude that an expenditure is
coordinated. Senator Feingold explained the intehind this provision:

The concept of “coordination” has been part of Faldeampaign finance law
sinceBuckley v. Valeo It is a common-sense concept recognizing thawh
outside groups coordinate their spending on bedfafcandidate with a candidate
or a party, such spending is indistinguishable feodirect contribution to that
candidate or party.... An effective restriction anside groups coordinating their
campaign-related activities with federal candidaiied their political parties is
needed to prevent circumvention of the campaiganice laws....

Absent a meaningful standard for what constitutesdination, the soft money
ban in the bill would be seriously undermined.tHa place of outside special
interests donating six figure checks to the natipagties to be spent on Federal
elections, these entities could simply work in &mdwith the parties and Federal
candidates to spend their own treasury funds—softey—on federal
electioneering activities. This would fly in theck of one of the main purposes
of the bill to get national parties and Federaldidates out of the business of
raising and spending soft money donations....

This current FEC regulation fails to cover a ranfde facto and informal
coordination between outside groups and candiaatparties that, if permitted,
could frustrate the purposes of the bill. For eghanif an individual involved in
key strategic decision-making for a candidate’stjpal advertising resigned from
the candidate’s campaign committee, immediatelyetiféer joined an outside
organization, and then used inside strategic in&bion from the campaign to



develop the organization’s imminent soft money-feth@dvertising in support of
the candidate, a finding of coordination might vessil be appropriate. The FEC
regulation, however, would find coordination neitirethis circumstance nor in
various other situations where most reasonablelpewapuld recognize that the
outside entities’ activities were coordinated waindidates. This would leave a
loophole that candidates and national parties cexydoit to continue controlling
and spending huge sums of soft money to influeadertl elections.... To
remedy this problem, the bill requires the FECaexamine the coordination
issue and promulgate new coordination rules. Thass need to make more
sense in the light of real life campaign practittes do the current regulations

148 Cong. Rec. S2144-45 (daily ed. March 20, 2Q€2)phasis added). Senator McCain
elaborated on the intent of Section 214:

It is important for the Commission’s new regulagdn ensure that actual
“coordination” is captured by the new regulatiomsformal understandings and
de facto arrangements can result in actual coatidmas effectively as explicit
agreement or formal collaboratiomn drafting new regulations to implement the
existing statutory standard for coordination—anexgture made “in
cooperation, consultation or concert, with, orha&t tequest of suggestion of” a
candidate—we expect the FEC to cover “coordinatwwh&never it occurs, not
simply when there has been an agreement or forotlaboration...

Section 214 represents a determination that theruFEC regulation is far too
narrow to be effective in defining coordinationtive real world of campaigns and
elections and threatens to seriously underminadftenoney restrictions
contained in the bill. The FEC is required to essunew regulation, and everyone
who has an interest in the outcome of that rulen@iwill be able to participate in
it, and appeal the FEC’s decision to the courtisely believe that is necessary.

Id. at S2145 (daily ed. March 20, 2002) (emphasis added

Section 214 of BCRA was challenged on First Amenaingeounds irMcConnell v.
FEC, 540 U.S. 93, 219-23 (2003). The Court begaantdysis by noting:

Ever since our decision Buckley,it has been settled that expenditures by a
noncandidate that are controlled by or coordinatitkl the candidate and his
campaign may be treated as indirect contributiohgest to FECA’s source and
amount limitations. Thus, FECA § 315(a)(7)(B)bng has provided that
expenditures made by any person in cooperatiorsuttaion, or concert, with, or
at the request or suggestion of, a candidate hisazed political committees, or
their agents, shall be considered to be a conioibiwd such candidate.

McConnell 540 U.S. at 219 (internal citations and quotatiarks omitted) (quoting
Buckley 424 U.S. at 46 and 2 U.S.C. § 441a(a)(7)(B)(i)).



TheMcConnellplaintiffs argued that BCRA Section 214 and thendae that the
Commission issue new regulations on coordinatiorewaverbroad and unconstitutionally
vague because they permit a finding of coordinagieen in the absence of an agreement.”
McConnell 540 U.S. at 220. The Court was “not persuadatittie presence of an agreement
marks the dividing line between expenditures tihatcaordinated—and therefore may be
regulated as indirect contributions—and expendsttinat truly are independentld. at 221.

The Court explained:

[T]he rationale for affording special protectionviolly independent
expenditures has nothing to do with the absenea @igreement and everything
to do with the functional consequences of diffetgpes of expenditures.
Independent expenditures are poor sources of lggdaa a spender because they
might be duplicative or counterproductive from adidate’s point of view. By
contrast, expenditures made after a “wink or ndtérowill be as useful to the
candidate as cashror that reason, Congress has always treatezhdipres

made “at the request or suggestion of” a candidateoordinated.

McConnell 540 U.S. at 221-22 (internal citations and quotamarks omitted) (quoting
Colorado 1, 533 U.S. at 446) (emphasis added). The Coust¢batinued to adopt a broad
view—a “wink or nod” view—of what constitutes coamdtion, a position it had earlier set forth
in bothColorado I(*general or particular understanding”) a@dlorado Il (“wink or nod”).

The Court rejected the claim that BCRA Section Blverbroad because it permits a
finding of coordination or cooperation notwithstarglthe absence of a pre-existing agreement.
McConnell 540 U.S. at 222. The Court further held thatCAEs definition of coordination
gives fair notice to those to whom [it] is direct@ad is not unconstitutionally vagueld. at 223
(internal citation and quotation marks omitted)dtjuog Am. Commc’ns Ass’n v. Doyd39 U.S.
382, 412 (1950)j.

[1I. Post-BCRAMcConnéell History of “Coordination” Regulation
A. The 2002 “Coordination” Rulemaking and Shays | Litigation

In September 2002, the Commission published NPRO22®B, seeking comment on
proposed rules regarding “Coordinated and Indep#rigependitures.” 67 Fed. Reg. 60042
(Sept. 24, 2002).

For the first time, the Commission proposed cons¢artdards to define, in part, what
constitutes a “coordinated communicatioféell C.F.R. § 109.21(c). Prior to this, the
Commission’s regulations had set forth no sepdcatetent” test for a coordinated
communication; rather the regulatory language a$se only the “conduct” that constituted
coordinated activity. Thus, prior to 2002, the Goission’s regulations were silent as to what

4 TheMcConnellplaintiffs also challenged the 2002 coordinatiegulations adopted by the FEC

after passage of BCRA (discussed immediately belbut)the Court affirmed the district court ruling
that such a challenge was not ripe for considaratidcConnel|] 540 U.S. at 223.
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“content” a communication must contain in ordebéotreated (if coordinated) as an in-kind
contribution.

The statutory provision on coordination, 2 U.S.@48a(a)(7), of course, applies to
“expenditures” made by a person in cooperationsuttation or concert with a candidate. The
Commission generally implemented this statutorg ) reference to whether the spending at
issue was an “expenditura,g., whether it was “for the purpose of influencing” election. See,
e.g.,Ad. Ops. 1982-56 (applying standard of whether comication has a “purpose to influence
the candidate’s election”); 1983-12 (applying stadof whether communications “are designed
to influence the viewers’ choices in an electiorf988-22 (applying standard of whether
communication is in “an election-related context”).

In the 2002 NPRM, the Commission sought to narfosvstatutory definition of
“expenditure,” for purposes of the coordinatioresub four proposed content standards that
would define which communications could potentidle/regulated as coordinated expenditures.
These were: (1) an “electioneering communicati@¢®)republished campaign materials; (3)
express advocacy; and (4) a “public communicatias,tiefined in 11 C.F.R. § 100.26, made
within 120 days of an election, targeted to thenidied candidate’s voters, and including
express statements about the candidate’s partiatdiin, views on an issue, character, or
gualifications for office.See67 Fed. Reg. at 60065 (proposed alternative “C’1bC.F.R. 8
109.21(c)(4)).

We (along with the Center for Responsive Politsig)mitted written comments on the
notice, and opposed the content regulation propbgdlde Commission, particularly the 120-day
time frame> The Center for Responsive Politics stated sutgirlternative C should be
modified to eliminate the 120-day limitation sottitaapplies throughout the election cycle.”
Comments of the Center for Responsive Politics ondd 2002-16 at 6. Democracy 21
elaborated:

Alternative C adopts an approach that has merit bt should not be confined
to a time frame, as proposed. Even outside ageifid20 days before an
election,coordinatedpublic communications can greatly benefit a caattid-
and it is the fact of coordination itself which sitebraise suspicions that the
communication is being made for campaign purpogdiernative C would allow
a large class of overtly coordinated expendituoagot unregulated simply
because they fall outside of a time frame proxintatine election.

Comments of Democracy 21 on Notice 2002-16 at rffesis in original). Similarly, the
Campaign Legal Center commented:

> SeeComments of the Campaign and Media Legal Centétaiite 2002-16, 3 (Oct. 11, 2002),

availablehttp://www.fec.gov/pdf/nprm/coor_and_ind expendéticampaign_and media.pdf
Comments of Democracy 21 on Notice 2002-16, 12.(0kt2002) available at
http://www.fec.gov/pdf/nprm/coor_and _ind_expendigicommon_cause.pdfomments of the Center
for Responsive Politics on Notice 2002-16, 4 (Qdt. 2002) available at
http://www.fec.gov/pdf/nprm/coor_and_ind_expend#sicenter for_responsive_politics.pdf
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Alternative C for paragraph (c)(4) presents a franor& worth pursuing, in light
of the Commission’s approach here to developingdioation rules. We do
suggest that the Commission broaden the time fidumiag which this test would
apply. In light of the fact that the public comnmzation in question would be
“directed to voters in the jurisdiction of the dlgadentified federal candidate,”
that it would characterize the candidate’s stante&ssues or qualifications, and
that there would be coordination with that candidatis or her opponent, or a
political party..., the prospect that the advertisetme being made for campaign
purposes is high even outside the 120-day periedifspd in the current draft.

Comments of the Campaign and Media Legal Cent&tadite 2002-16 at 5.

At a meeting in December, 2002 to consider itslfinke, Commissioner Thomas
proposed an amendment that would have eliminaeed208-day period, stating in a memo to the
Commission:

As | indicated earlier, | am opposed to an approache coordination
rulemaking whereby communications outside certaneframes can fully escape
any coordination analysis. In my view, the Commoissvould thereby be making
coordinated communications legal that heretoforeleen clearly illegal. This
approach would sanction hard hitting ‘issue adgd par by a person without any
limit whatsoever, even if the benefiting candidateduced the ad, selected the
media to be used, and picked the precise time ko or the ad to run!

Imagine the storied Yellowtail ad ... run nonstophest behest of an opponent
from the date of the primary in an early primamtsithrough early July, or run
nonstop from January through early May in a lateary state. This goes even
beyond the misguide@hristian Coalitionanalysis, and certainly runs counter to
the intent behind the BCRA provisions that voideel Commission’s regulations
because they were too porous. It would allow tbestvof the present ‘issue ad’
problems, and compound it by allowing full-scal@bnation with the

benefiting candidates.

Ultimately, the Commission adopted the 120-day seteforth in the NPRM.
1. Shaysl District Court
In Shays v. FEC337 F. Supp. 2d 28 (D.D.C. 2004 5(fays | District), the principal
House sponsors of BCRA challengeder alia, the Commission’s “content” regulation in

section 109.21, and particularly the 120-day rule.

As explained by the district court 8hays |

6 Commissioner Scott E. Thomas, FEC Agenda DocumendR-90-A, 1 (Agenda Item for the

Meeting of Dec. 5, 2002available at http://www.fec.gov/agenda/agendas2002/mtgdocGR il
Commissioner Thomas’ motion to amend the draft finke and eliminate the 120-day period failed by a
vote of 2-4. SeeMinutes of an Open Meeting of the Federal Electmmmission December 5, 2002, 6
(approved Dec. 18, 2002yailable at http://www.fec.gov/agenda/agendas2002/approveD@ed
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Plaintiffs object[ed] to the fact that under théegulation, unless the
communication constitutes “express advocacy” @ rispublication of a
candidate’s own materials, the regulation only lwax@rdinated communications
within 120 days of an election, primary or conventi They contend[ed] that
under the plain language of the new rules, a catelidill now be able to help
create an advertisement touting his virtues ochitg his opponent’s, and then
persuade a corporation or union to sponsor it usegagsury funds, so long as the
advertisement is run more than 120 days beforgpamary, convention, or
general election and avoids any “express advocacyépublication of campaign
materials. Furthermore, Plaintiffs note[d] thatenthe regulations, if the
coordinated communication does not refer to a aatdior political party by
name, then the communication may be broadcastydirae.

Shays | District337 F. Supp. 2d at 57-58 (footnotes and intesitations omitted). The court
noted that the FEC did not dispute this interpretadf the regulations and itself described the
rule as a “safe harbor” for communications disttrdabmore than 120 days before an election.
Id. at 58.

In applying theChevronstep-two analysis as to whether the challengedaégn “is
based on a permissible construction of the stéttite,district court found:

[1]t is readily apparent that ... Congress left ayagap between the obviously
impermissible and the obviously permissible. Tgap creates the potential for a
broad range of differing interpretations of the Abe legitimacy of each being
heavily dependent upon the degree to which it undsrthe statutory purposes....
If the FEC'’s interpretation unduly compromises Aw¢’'s purposes, it is not a
reasonable accommodation under the Act, and itavidrefore not be entitled to
deference.

Shays | District337 F. Supp. 2d at 62 (quotifgloski v. FEC,795 F.2d 156, 164 (D.C.
Cir.1986)). The court did find that the regulatiomduly compromises” the Act:

[1]t has been a tenet of campaign finance law sBwekleythat FECA, in an
effort to prevent circumvention of campaign finamegulations, treats
expenditures coordinated with candidates or palif@rties as contributions to
those with whom the expenditures were coordinafidte basic premise of
coordinated expenditure restrictions is that ififozdl campaigns and outside
entities are able to coordinate the outside estgyglitical expenditures, then the
campaign finance contribution and expenditure ratpms could be eviscerated.

Shays | District337 F. Supp. 2d at 62 (internal citation omitte@he court explained further:
FECA, in an effort to prevent circumvention, proescdthat “expenditures made by

any person in cooperation, consultation, or conedth, or at the request or
suggestion of a candidate, his authorized politoahmittees, or their agents,
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shall be considered to be a contribution to suctiickate.” 2 U.S.C. §
441a(a)(7)(B)(i)see also id§ 441a(a)(7)(B)(ii) (same for political parties).
BCRA Section 214 did nothing to change this request; it merely ordered the
FEC to promulgate new regulations regarding coateith communications, and
provided some guidance. Nor did Congress evingardant to qualify the reach
of this provision of FECA, or to exclude from itsach any particular type of
“coordination.” Such a move would run counterhe basic notion that a
coordinated expenditure, by virtue of its coordimat(not its content), is valuable
to the political entity with which it is coordinate

Shays | District337 F. Supp. 2d at 62—63 (emphasis added).

Citing the legislative history of section 214 of B&, the court said: “Clearly, the
statements by Senators McCain and Feingold make ttiat the purpose of passing Section 214
of BCRA was not to exempt certain acts of coordamgtbut rather to enlarge the concept of
what constitutes ‘coordination’ under campaign ficelaw.” Shays | District337 F. Supp. 2d
at 64.

The Shays Mistrict court concluded:

[P]ursuant to step two of théhevronanalysis, the FEC’s exclusion of
coordinated communications made more than 120 liefgse a political
convention, general or primary election, as welhag that do not refer to a
candidate for federal office or a political partydaany not aimed at a particular
candidate’s electorate or electorate where a nguokiical party has a candidate
in the race, undercuts FECA'’s statutory purposeistiaerefore these aspects of
the regulations are entitled to no deference. Wroanication that is coordinated
with a candidate or political party has value te political actor. To exclude
certain types of communications regardless of wdredh not they are coordinated
would create an immense loophole that would fatdithe circumvention of the
Act’s contribution limits, thereby creating “thetpatial for gross abuseOrloski,
795 F.2d at 165. The FEC'’s regulation therefor@dd a reasonable
accommodation under the AcOrloski, 795 F.2d at 164 (internal quotation
marks omitted), and failShevronstep two.

Shays | District337 F. Supp. 2d at 64-65.
2. Shays| Appeal

The Commission appealed the district court’s denisvith regard tointer alia, the 120-
day coordination content rule to the D.C. Circuitu@ of Appeals.See Shays | Apped14 F.3d
76, 97-102. Like the district court, the D.C. Qitdegan its analysis by acknowledging that
“FECA has long restricted coordination of electr@hated spending between campaigns and
outside groups.’ld. at 97. The reason for such restrictions, accgrthbrthe circuit court, “is
obvious.” Id. The court explained: “Without a coordination rypeliticians could evade
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contribution limits and other restrictions by hayidonors finance campaign activity directly—
say, paying for a TV ad or printing and distribgtiposters.”ld.

TheShays kircuit court explained that, through passage oRBCCongress ordered the
Commission to adopt new coordination regulatios tlo not require agreement or formal
collaboration to establish coordination. In resgmrthe Commission adopted a rule which, more
than 120 days before an election, “covers only campations that either recycle official
campaign materials or expressly advocate the electi defeat of a clearly identified candidate
for federal office.” I1d. at 98 (internal quotation marks and citation onditte

The court noted that plaintiffs Shays and Meehgued that “this limitation on the rule’s
coverage outside the 120-day window offers poétisi and their supporters an unreasonably
generous safe harborld. at 98. The court offered several examples tatilie the plaintiffs’
concerns:

Under the new rules, more than 120 days befordesti@n or primary, a
candidate may sit down with a well-heeled suppatet say, “Why don’t you run
some ads about my record on tax cuts?” The twoeway sign a formal written
agreement providing for such ads. Yet so londhastipporter neither recycles
campaign materials nor employs the “magic wordséxyfress advocacy—"vote
for,” “vote against,” “elect,” and so forth—the ad®n’t qualify as contributions
subject to FECA. Ads stating “Congressman X v@gdimes to lower your
taxes” or “tell candidate Y your family can’t pdyet government more” are just
fine. And even within 120 days of the electioro(igh Shays and Meehan appear
not to challenge this aspect of the rule), suppemneed only avoid
communications that identify candidates or pafgsame. Ads regarding, say,
economic effects of high taxes or tragic consegegit foreign wars are not
contributions—again, even if formally coordinatehathe official campaign.

Id. at 98. TheShays kircuit court noted that the district court hadridiuthat the coordination
regulations “undercut FECA'’s statutory purposes g were entitled to nGhevrontwo
deference.”ld. at 98 (internal citation and quotation marks doeoi}.

The circuit court reached the same result—holdiggdoordination regulations to be
invalid—but did so “for slightly different reasoisld. at 98. ApplyingChevronstep-one
analysis, the circuit court agreed with the distriourt that Congress had not spoken directly to
the 120 day issue. But the circuit court founthérd to imagine that Representatives and
Senators voting for BCRA would have expected reguria like [those adopted by the
Commission].” Id. at 98—99. The circuit court explained:

Although Congress abrogated the FEC's old “collabon or agreement”
standard, the new rule permits significant catexgoaf expression—e.g., non-
express advocacy more than 120 days before amosleetven where formal
collaboration or agreement occurs. And while BC&%lectioneering
communication” provisions ... disavow the “expressamhcy” test—a standard
McConnelldescribes as “functionally meaningless”—the FEE€ tesurrected that
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standard here, allowing unrestricted collaboratiatside the 120 days so long as
the communication’s paymasters avoid magic wordksradistribution.

Id. at 99 (internal citation omitted). Neverthelegsen the “lack of guidance” from Congress in
the statute, the court declined to rule that “BC&darly forecloses the FEC’s approachd:
Instead, the court expressed its belief that thé E&uld construe FECA “as leaving space for
collaboration between politicians and outsidersegpislative and political issues involving only
a weak nexus to any electoral campaigial”

TheShays kircuit court reiterated that the Supreme CouNoConnelldescribed the
express advocacy test as “functionally meanindleks. (quotingMcConnel] 540 U.S. at 193).
The court found it obvious that Commission was nexglito find all express advocacy and
republication of campaign materials to be subjec¢he coordination rules, but noted that “the
Commission took the further step of deeming thegedategories adequate by themselves to
capture the universe of electorally oriented comigation outside the 120-day window.” This
action, the court found, “requires some cogentaxation, not least because by employing a
‘functionally meaningless’ standard outside thaiquk the FEC has in effect allowed a
coordinated communication free-for-all for mucheatch election cyclé Id. (emphasis added).
The court explained at length:

We see nothing in the FEC'’s official explanatioatteatisfies APA standards.
The Commission’s source for the 120-day period araanrelated BCRA
provision requiring hard money financing for stpgety voter registration drives
within 120 days of an election. Drawing on thisypsion, the FEC explained that
“Congress has, in part, defined ‘Federal electictivay’ in terms of a 120-day
time frame, deeming that period of time before laateon to be reasonably
related to that election.” 68 Fed. Reg. at 43@t this observation has no bearing
on the issue before us absent evidence that ratiystractivity and electoral
advocacy occur on similar cycles. For all we krfoam this record, registration
efforts may significantly influence elections omtythe immediate run-up to the
vote, whereas candidate-centered advertisementaffexy voters even when
broadcast more than 120 days before the race cldsdact, in a companion
provision to the voter registration rule, BCRA inggs even stricter financing
restrictions—without temporal limitation—on “publg@mmunication[s] that
refer[ ] to a clearly identified candidate for Fealeoffice ... and that promote] |
or support[ ] a candidate for that office, or akfajcor oppose[ ] a candidate for
that office.” 2 U.S.C. 8 431(20)(A)(iii)). Althougthe FEC acknowledged that its
120-day content standard was “more conservativai this provisionsee68

Fed. Reg. at 430, it never explained why the tiraeak for voter registration was
more relevant than BCRA's rule for “public commuations,” seemingly a far
more comparable subject-matter.

Id. at 100 (internal citation omitted).

In addition to rejecting the Commission’s “votegisdration” explanation for the 120-day
period incorporated into the coordination rule, 8fays kircuit court also rejected the FEC’s
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other explanations as well. Specifically, the toafected the Commission’s arguments that the
rule’s 120-period is reasonable:

* because it provides an easily understood “brigt’|i

» because it focuses on activity “reasonably closantelection, but not so distant
from the election as to implicate political disdessat other times”; and

* Dbecause it is twice as long as BCRA’s 60-day edeetering communication
window.

Seeidat 100-01. The court dismissed these rationalgdaining:

The first of these bromides provides no independasis for the rule: a bright
line can be drawn in the wrong place. The seca®s chot so much answer the
guestion as ask itWhyis 120 days “reasonably close” but not “so distant”
Without further explanation, we have no assurahaé120 days reasonably
defines the period before an election when nonesgadvocacy likely relates to
purposes other than “influencing” a federal electiehe line drawn by the
statute’s “expenditure” definition, 2 U.S.C. § 43}A)....

[T]he proposition that 120 days is twice 60 andrfiames 30, though
arithmetically indisputable, is no reason to seteat number over any other.
Why not triple 60, or multiply 30 by one-and-a-I?alf.. [N]othing should
prevent the FEC from regulating other categoriesani-electioneering speech—
non-express advocacy, for example—outside the 296.d

Id. at 101 (emphasis in original).

The Shays kircuit court also rejected the Commission’s argantleat “limiting its
standard to express advocacy and campaign redistrboutside the 120 days preserves space
for political activities unrelated to electionsld. at 101. The court explained that, though the
Commission’s regulation might achieve this goat, Would regulating nothing at all, and that
would hardly comport with the statutell. The court explained further:

Notwithstanding its obligation to attempt to avaithecessarily infringing on
First Amendment interests, the Commission musbéstg consistent with APA
standards, that its rule rationally separates ielectlated advocacy from other
activity falling outside FECA'’s expenditure defiom. The record before us,
however, provides no assurance that the FEC’s atdradbes not permit
substantial coordinated expenditure, thus tossinghe proverbial baby
(spending qualifying as contributions) with thelbatater (political advocacy).

Id. at 101-02 (internal citations and quotation mamkstted).
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Finally, theShays kircuit court declined a request by plaintiffs Shand Meehan that it
take judicial notice “that substantial electionemtied advertising occurred beyond the 120-day
window in recent presidential races,” but noted thech a fact, if true, “would undercut the
Commission’s view that it has drawn the line in tigit place.” Id. at 102. The court found
that the Commission was in the best position toeralch a factual inquiry. The court posed the
following questions to the Commission for considierain subsequent rulemaking:

Do candidates in fact limit campaign-related adegda the four months
surrounding elections, or does substantial eleg&étated communication occur
outside that window? Do congressional, senataiad, presidential races—all
covered by this rule—occur on the same cycle, oukhdifferent rules apply to
each? And, perhaps most important, to the extentien-related advocacy now
occurs primarily within 120 days, would candidadesl collaborators aiming to
influence elections simply shift coordinated spagdiutside that period to avoid
the challenged rules’ restrictions?

Id. at 102. The court advised the Commission tHagitefully consider these questions, for if it
draws the line in the wrong place, its action wakrmit exactly what BCRA aims to prevent:
evasion of campaign finance restrictions througtegulated collaboration.1d. The court
summarized its holding as follows:

[W]hile we accept the FEC’s premise that time, plaand content may illuminate
communicative purpose and thus distinguish FECAvéexditures” from other
communications, we detect no support in the retmrthe specific content-based
standard the Commission has promulgated. Accolgifigding the rule

arbitrary and capricious under the APA, we shditrafthe district court’s
invalidation.

B. The 2005 Coordination Rulemaking andShays 11 Litigation

In December 2005, “[tjo comply with th&lhays ] decision of the Court of Appeals, and
to address other issues involving the coordinatednounication rules,” the Commission
commenced another “coordination” rulemaking. NPR005-28, 70 Fed. Reg. 73946 (Dec. 14,
2005). This was over 14 months after the distraetrt’s Shays kecision and five months after
the D.C. Circuit’s decision.

“Specifically,” the Commission explained in NPRM@828, “the Court of Appeals
concluded that, by limiting ‘coordinated communioat’ made outside of the 120-day window
to communications containing express advocacy@reapublication of campaign materials, ‘the
[Commission] has in effect allowed a coordinatethownication free-for-all for much of each
election cycle.” Id. at 73948 (quotinghays | Appeak14 F.3d at 100).

Although theShays kircuit court did not facially invalidate the exrgg 120-day rule, it
expressed deep skepticism of it, and required stantial showing to be made, based on a
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factual record, that the rule reasonably sepamdtion-influencing ads from others. As the
Commission stated in NPRM 2005-28:

The Court of Appeals emphasized that justifying1B6-day time frame, or
another time frame, requires the Commission to takle a factual inquiry to
determine whether the temporal line that it dravem$onably defines the period
before an election when non-express advocacy liadhtes to purposes other
than ‘influencing’ a Federal election” or whethetwill permit exactly what
BCRA aims to prevent: evasion of campaign finamsgrictions through
unregulated collaboration.”

70 Fed. Reg. at 73949 (quotiBpays | Appeak14 F.3d at 101-02).

We, together with the Center for Responsive Pglitstibmitted joint written comments
on NPRM 2005-28, opposing the proposed revisiorikeédcoordination” regulatioh. We also
submitted, for the rulemaking record, extensivelerce of election-influencing advertising that
was broadcast more than 120 days prior to theietetlie ad was intended to influenceee
Comments on Notice 2005-28 at 16-28, APPENDICES. |-V

This evidence was submitted in response to thetipnezmised by th&hays kircuit
court: whether “substantial election-related comroaition occur[s] outside” the 120-day
regulatory time frame.”Shays | Appea#14 F.3d at 102. Our review of political adv&rtg
data compiled by thBational Journalrevealed overwhelming evidence that substantesitiein-
related advertising does, in fact, occur outsideltPO-day regulatory time frame.

In our submission, we divided advertising data imio groups: (1) presidential election
advertising preceding the election by more thand&; and (2) congressional election
advertising preceding the election by more thand&@. Within these two groups, we
organized the information according to electionryaad also according to whether the ad was
intended to influence a primary or general electigvie compiled data on advertising in the 2004
and 2006 congressional elections, as well as tB6,17000 and 2004 presidential elections.

This data was summarized in our comments_and weded scripts of more than 200
advertisementas six appendices to the comments we filed. Weded data on advertising by
independent organizations, political party commestand candidates. Advertising by any and all
of these groups more than 120 days before an @teesitablished the simple fact that substantial
election-related communication does occur outiéelR0-day regulatory time frame—creating
the potential for circumvention of contribution lisithrough coordinated efforts. The question
of whether these public communications were, in, fe@ordinated with federal candidates or
national party committees is unimportant. The ingoat fact is that candidates, parties and
independent organizations do attempt to influeederfal elections more than 120 days before
the elections—and the Commission’s coordinatioagydresented the opportunity for such ads
to be coordinated without restriction or regulation

! SeeComments of the Campaign Legal Center, Democracypred the Center for Responsive

Politics on Notice 2005-28 (January 13, 2006gikable athttp://www.fec.gov/pdf/nprm/
cood_comm/comm13.pdf
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In the 2005 rulemaking, the Commission proposeésaternative revisions to the 120-
day time frame—all of which we oppose8eeComments on Notice 2005-28 at 35-38. In
addition to addressing the 120-day time frame isgieCommission also proposed to address a
variety of issues not raised in tBlaays litigation.

The Commission, for example, sought comment on kedrdb exempt from the
coordinated communication rules a federal candislajgpearance or use of a candidate’s name
in a communication to endorse or solicit fundsdtirer federal or non-federal candidates. 70
Fed. Reg. at 73953-54. We opposed the creatisnalf exemptions as neither justified nor
appropriate.SeeComments on Notice 2005-28 at 38.

Regarding the “common vendor” and “former employeeriduct standards of 11 C.F.R.
§ 109.21(d)(4)-(5), the Commission in NPRM 2005a38ed whether it should amend these
provisions “to cover common vendors and former @ygés only if these common vendors and
former employees are agents under the Commissi&iisition of agent in 11 CFR 109.3.” 70
Fed. Reg. 73955. We strongly opposed this progodahit the applicability of 11 C.F.R. 8
109.21(d)(4)-(5) to “agents,” as defined in 11 & 109.3. Doing so, we argued, would
fundamentally compromise the purposes and inteBGRA § 214(c)(2)—(3) and, consequently,
would constitute an impermissible constructionhef statute. SeeComments on Notice 2005-28
at 39.

With further regard to the “common vendor” and ffar employee” conduct standards
of 11 C.F.R. § 109.21(d)(4)-(5), the CommissioWNPRM 2005-28 asked:

[W]hether it should create a rebuttable presumpti@a a common vendor or
former employee has not engaged in coordinatedumnohder 11 CFR
109.21(d)(4) and (5), if the common vendor or foremployee has taken certain
specified actions, such as the use of so-calledwflls,” to ensure that no
material information about the plans, projectsivétats, or needs of a candidate
or political party committee is used or conveyea third party.

70 Fed. Reg. at 73955. We opposed the creatisnalf a presumption as a fiction that is in
direct conflict with the statuteSeeComments on Notice 2005-28 at 39.

In March 2006, the Commission issued a Suppleméidtite of Proposed Rulemaking
(“SNPRM”) 2006-5, published at 71 Fed. Reg. 133dérch 15, 2006), and invited comment on
political advertising data licensed from CMAG, piding information regarding television
advertising spots run by Presidential, Senate Hgse candidates during the 2004 election
cycle.

Together with the Center for Responsive Politios,again jointly submitted written
comments in the rulemaking proceedfhyVe argued that the CMAG data entered into the
record by the Commission proves only the obvioligt tandidates run more campaign ads close

8 SeeComments of the Campaign Legal Center, Democracypred the Center for Responsive

Politics on Notice 2006-5 (March 22, 200&yailable athttp://www.fec.gov/pdf/nprm/coord_commun/
comm32.pdf
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in time to election day than temporally distantnfrd, and that the number of campaign ads run
by candidates increases as election day approa8ess€.omments on Notice 2006-5 at 1. Itis
unquestionably true that most campaign ads arevitivin 120 days of an election. But the
Shays kircuit court ordered the Commission to consideethbr substantiadlection-related
communication occurs outside the 120-day window4 B.3d at 102. Just because namist are
run within 120 days of an election does not meantte ads running outside of the 120-day
period are insubstantiaither in the number of such ads or in dollaueal

We provided the Commission detailed analysis d®oto its CMAG data itself shows
that_substantiatampaign advertising does take place outside2Beday window, and that
candidates spend significant sums on such adspdiviéed out, for example, that according to
the CMAG data, 8.44% of all ads run prior to th®@2@residential primaries/caucuses in media
markets contained within a single battlegroundestatre aired more than 120 days before the
primaries/caucuses—and that this amounted to rhare3,800 ads valued at more than
$802,544 SeeComments on Notice 2006-5 at 5. We further arghat] not only is this is a
substantial amount of spending outside the 120wdagtow, but also that the CMAG data
almost surely understated the spending by pregedata only for media markets contained fully
within a single battleground statghereby excluding data from large media markets in
battleground states that happen to include portod@mother state. For example, although the
Commission identified Pennsylvania as a battlegiatate, the Commission excluded from its
analysis ad data from the Philadelphia media maR&tnsylvania’s largest media market and
the fourth largest media market in the nation, faach the Pittsburgh media market, the state’s
second-largest media market. Neither media manleets the criterion of being contained with
a single battleground stat&ee idat 5-6.

Further, we explained that the data was not disipesif the central issue before the
Commission. The key problem with the “coordinatiocggulation was neither that it uses a
time-frame test for coordination, nor that it uies 120-day period as the time frame. Rather,
the problem with the regulation is that, outside 120 day pre-election window, the only test for
coordination is whether an ad contains expressaabyd Yet as theéShays kircuit court noted,
that test is “functionally meaningless.” 414 F&®9 (quotingMcConnell,540 U.S. at 193).

The courtsaid that using the express advocacy test asdhdastd outside the 120-day window
“in effect allow[s] a coordinated communicationd¥tor-all for much of each election cycle.”
414 F.3d at 108’

Thus, as we explained, the question before the Gesion was not whether to keep the
120-day rule or replace it with a different timarfre, but whether to suppleméehat standard
with some test—but one more robust than the “megesas” test of express advocacy—that

9 Republication of campaign material also meetsd¢batent” test outside the window. 11 C.F.R.

§ 109.21(c)(2). For purposes of this discussiomwdver, we assume that, as a practical mattergsgpr
advocacy is the only test outside the 120-day windo

10 In theChristian Coalitioncase, Judge Green called the argument that exgdessacy should be
the content test for the coordination rules to lmeténable,” “fanciful,” “unpersuasive,” “perniciolieand
designed to “frustrate both the anti-corruption drstlosure goals of the Act.See Christian Coalition
52 F. Supp. 2d at 87-88 & n.5ke also supra.2.
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would apply to those non-express advocacy camgdgrihat do run outside the 120-day time
frame. SeeComments on Notice 2006-5 at 2.

Nevertheless, the Commission in June 2006 publighedvised rules on “coordinated
communications,” whichnter alia:

revised the fourth content standard at 11 C.F.R0%21(c)(4) to establish
separate time frames for communications refermngaitical parties,
Congressional and Presidential candidates—shogehatime frames for
Congressional candidates from 120 days to 90 days;

retained the express advocacy standard as thagairstandard by which ads
outside the time frames are regulated;

created a safe harbor for certain endorsementsaiuitations by federal
candidates;

revised the temporal limit of the common vendor &ordher employee conduct
standards by reducing it from the “current electignle” to 120 days;

created a safe harbor for the use of publicly awédl information; and

created a safe harbor for the establishment andfusérewall.

Final Rules and Explanation and Justification foo@linated Communications, 71 Fed. Reg.
33190 (June 8, 2006).

1. Shayslll District Court

In Shays v. FEC508 F. Supp. 2d 10 (D.D.C. 20075(fays Il District), the principal
House sponsors of BCRA once again challengeedr alia, several aspects of the Commission’s
“coordination” rules. Th&hays llldistrict court began its analysis of the “coordioat rules
by recounting the history of “coordination” reguat under federal lawld. at 33-37. The court
then moved on to analyze the time frames usedeifidbordination” rule content standard at 11
C.F.R. 8 109.21(c)(4), explaining that:

The Commission’s revised content standard thugah®the time period in
which a public communication referring to a congresal candidate may be
deemed coordinated from 120 days to 90 days, dathsethe “gap period”
between primary night and the general election wwndIn contrast, for
presidential candidates, the Commission has cltheethap period,” while
retaining the 120-day window prior to primary elens. Again, outside of the
applicable windows, communications will not be dednnoordinated unless they
republish a candidate’s own campaign materialegpfessly advocate][ ] the
election or defeat of a clearly identified candedfdr Federal office.”
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Shays Il District 508 F. Supp. 2d at 37-38.

With respect to the time frames, the district caletermined that the “FEC thus
reasonably concluded, based on [the CMAG] data alvast majority of [Congressional]
candidate advertising occurred within the 90 daysr po primary and general elections” and
that the “Commission’s conclusions regarding tHeedences in the patterns of advertising in
presidential and congressional elections appealasiynreasonable.”ld. at 42. The court
continued:

The revised content standard, however, containg iihan just the pre-election
windows, within which communications are held toigher standard. Under the
revised content standard, outside of the pre-eleastindows, communications
will not be deemed coordinated unless they rephlaisandidate’s own campaign
materials or “expressly advocate[ ] the electionl@ieat of a clearly identified
candidate for Federal office.ld. § 109.21(c)(2)-(3). As Plaintiff correctly points
out, the E&J (and the Commission’s opening briegats as if the Commission
faced only one assignment on remand: identifyirdyjastifying when a pre-
election period of heightened regulation of cooatil expenditures should
begin.... Butthe D.C. Circuit made clear that tlenission was required to
addresgwo distinct (though related) issues: (1) ‘the 120-tme frame,” and (2)
‘the weak restraints appl[ied] outside of it.” .BIBr. at 26-27 (quotinhays |
Appeal 414 F.3d at 100).

Shays lll District 508 F. Supp. 2d at 43-44.

The district court therefore turned to the questibwhether the “weak restraints”
applied outside the timeframes represented “reasdeeisionmaking.”ld. at 44. The court
explained:

FECA provides that expenditures that are coordithafi¢h a candidate constitute
campaign contributions, 2 U.S.C. § 441(a)(a)(7){B3nd, in turn, defines an
“expenditure” as any purchase, payment, distribution, loan, advanceosig or
gift of money or anything of valuejade by any person for the purpose of
influencing any election for Federal offited. 8 431(9)(A)(i) (emphasis added).
As the D.C. Circuit summarized, “if someone mak@siechase or gift with the
purpose of influencing an election and does s@ordination with a candidate,
FECA counts that payment as a campaign contribtiti®mays | Appeal14

F.3d at 97. The relevant goal, then, in designggglations defining coordinated
communication is to “capture the universe of eledtyp oriented
communication.”ld. at 100;cf. 71 Fed. Reg. at 33,191 (“The purpose of the
content prong is to ensure that the coordinatigulegions do not inadvertently
encompass communications that are not made fgrutpose of influencing a
Federal election, and therefore are not expenditsueject to regulation under the
Act.”) (internal quotation omitted).

Shays Il District 508 F. Supp. 2d at 44 (emphasis in original).
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The court continued:

The FEC’s E&J, however, fails to provide any assoegthat its revised content
standards actually “capture the universe” of comicatirons made for the
purpose of influencing a federal election. HelneNational Journalarticles
proffered by Plaintiff are relevant because, relgmsiof their statistical
significance in comparison with the CMAG data, tipegvide irrebuttable
evidence that candidates produce advertisemenggleuhe pre-election
windows—presumably for the purpose of influenciaddral elections.
Nevertheless, the E&J contains only a cursory disaliof theNational Journal
articles, treatment that skates dangerously clodleet line of arbitrary and
capricious decisionmaking. The E&J dismisses thedisements described in
theNational Journalas not “empirical data,” 71 Fed. Reg. at 33,198, laecause
there was no evidence that the advertisements ¢ doordinated with a
candidate or political partyd. at 33,196-97. However, tidational Journal
articles are directly responsive to the FEC’s NPRMich requests “examples of
communications from previous election cycles dertrating that an alternative
may be either underinclusive or overinclusive,” amfdrmation as to whether
“early electoral communications, for example, the¢ur more than 120 days
before an election, have an effect on electionlt®s70 Fed. Reg. at 73,949.
Furthermore, th&lational Journalarticles describe 236 discrete advertisements,
and represent the only evidence of candidate spgrather than the FEC’s own
CMAG data-introduced during the rulemaking.

Shays Il District 508 F. Supp. 2d at 44.

Not only did theShays llldistrict court find that thé&lational Journalads which we
submitted to the Commission “provide irrebuttablaence that candidates produce
advertisements outside the pre-election windovas, but further found:

[T]he evidentiary value of thHational Journalarticles is compounded by facts
revealed by the FEC’s own analysis of the CMAG dtat House candidates
aired 8.56% of their pre-primary TV ads more th@rdfys before the relevant
primaries, that 8.44% of all TV ads aired by caatkg prior to the 2004
presidential primaries were aired outside the 12@te-primary window, and
that 16% of all TV ads run by presidential candédan lowa before the January
2004 caucuses were aired more than 120 days prtbetcaucuses. These
percentages translate into significant numbersieédisements and amounts of
money—the 3,838 ads aired more than 120 days befor2(8é presidential
primaries included were valued at more than $802 &eFEC Graph P8, and
the 3,013 advertisements aired by House candidabes 90 days before their
respective primaries were valued at $653,882FEC Graph H2. Itis clear from
both theNational Journalarticles and the CMAG data that candidates spend
money on advertisements aired outside the preietestindows. The question,
then, is whether the E&J provides a “persuasivification” for the “weak




24

restraints appl[ied] outside [of the pre-electionaows].”

Shays Il District 508 F. Supp. 2d at 45 (emphasis added) (qu&irays | Appeakl4 F.3d at
100).

The court noted that the Commission attempted ffoalint the significance of the
evidence of candidate advertising outside the fEetien windows by claiming that a ‘minimal
amount of activity occurs’ outside of the windowsad that ‘outside of those time periods where
candidate advertising occurs, there is little tlskt coordinated activity presents the risk or
appearance of corruption.’Id. (quoting Final Rules and E&J, Coordinated Commaitans, 71
Fed. Reg. at 33,194 and 33,196). The court coadinu

This argument, however, is logically flawed. As tBupreme Court recognized in
McConnell,expenditures “made after a ‘wink or nod’ oftenlsi ‘as useful to

the candidate as cash.” 540 U.S. at 221-222,9.24. 619. Where
advertisements are coordinated with, and contrdliec candidate, the risk is
present that they will be “given agjaid pro quofor improper commitments from
the candidate.ld. at 221, 124 S.Ct. 619. The Commission’s thirdctasion in

its E&J—that “the minimal value of advertising adts of the revised time frames
limits the risk of corruption from candidates amilaborators shifting

coordinated spending to outside the time frames'tastthis logic on its head.
See71 Fed. Reg. at 33,196. According to the Comminsdhe fact that
candidates spent proportionally less on advertis¢snautside the pre-election
windows indicates that they value those advertisgsiess, and therefore are less
likely to engage imjuid pro quoarrangements with respect to those
advertisementsld. This conclusion, however, considers only the carapve
value of that advertising, and not its absolutei@allt is obvious thahore
advertisement occurs as elections approach, butrthem does not negate that
somecandidate spendimdpesoccur outside the pre-election windows, indicating
that candidatedo place some value on early advertisements. Asudtre risk or
appearance of corruption is still present with eespo advertising outside of the
pre-election windows.

Shays lll District 508 F. Supp. 2d at 45-46 (emphasis in original).

TheShays llldistrict court then rejected the Commission’s arguatrihat its rule is
supported by a lack of evidence in the administeatecord of actual coordination since the
Commission’s “coordination” regulations took effex@cognizing that the lack of complaints
alleging coordination “is hardly surprising in ligbf the fact that the 2002 rules established an
absolute ‘safe harbor’ for communications publidigseminated more than 120 days before an
election, regardless of the level of coordinatioeytinvolved.” Id. at 46.

The Shays llldistrict court concluded that the “administratieeord, including both the
National Journalarticles and the CMAG data, demonstrates thatidates do advertise—and
thus engage in activity intended to influence afatlelection—outside of the pre-election
windows included in the revised content standardstthat “[n]evertheless, outside those
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windows, the revised content standards continuedalate only republication of a candidate's
own materials and ‘express advocacyld. “By continuing to rely on the express advocacy
standard—which the Supreme Court has declared ttubetionally meaningless McConnell,
540 U.S. at 193, 124 S.Ct. 619—the Commission bssrdially concluded that communications
made outside of the pre-election windows requirtially no regulation at all.'ld. According

to the court, the “relevant inquiry” was whethee tiommission “met its burden under the APA
of establishing ‘that its rule rationally separatésction-related advocacy from other activity
falling outside FECA’s expenditure definition™ arnlde court held that the “Commission has
simply failed to meet this burdenld. at 48-49 (quotinghays | Appeall14 F.3d at 102).

In summary, with respect to the Commission’s rewrisito the “coordination” regulation
content standards in 2006, t8bays Illdistrict court held:

The record before the FEC during the rulemakingatestrates that candidates do
run advertisements—which do not necessarily inclx@ess advocacy, but are
nevertheless intended to influence federal elestienutside of the pre-election
windows included in the revised content standdrde E&J presents no
persuasive justification for writing off that evitlge and does not suggest that it
would somehow be captured by the “functionally niegiess” express advocacy
standard. As such, the E&J fails to meet the APAésdard of reasoned
decisionmaking.

Shays Il District 508 F. Supp. 2d at 48-49 (footnote omitted).

In addition to challenging the “coordination” regtibn’s content prong time frames and
the standards applicable outside of those timedgrmplaintiffs inShays lllalso challenged the
Commission’s revision of “the temporal limit in themmon vendor and former employee
conduct standards to encompass 120 days rathethbamtire ‘current election cycle.’1d. at
49. The court determined that the revision surigerutiny undeChevronsteps one and two
and then turned to the question of “whether the RBE provided a rational justification for [its
regulation], as required by the APA’s arbitrary aragbricious standard.1d. at 50 (alteration in
original) (internal quotation omitted).

TheShays llldistrict court rejected the Commission’s two prignakplanations for the
revised temporal limit-e., the Commission’s simple conclusions (1) that @ection cycle”
limit is overly broad and unnecessary to the effecimplementation of the coordination
provisions and (2) that reducing the temporal limil20 days will not undermine the
effectiveness of the conduct standards becauselgmaaking record indicates that material
information regarding candidate and political parxgynpaigns, strategy, plans, needs, and
activities does not remain material for long durargelection cycleld. at 50-51. The court
found that the Commission had provided absolutelypersuasive justification” for its
conclusion that “a limit 0120 dayss more than sufficient to reduce the risk of eimvention of
the Act.” Id. at 51 (emphasis in original). Consequently, thercconcluded:

Here, the Commission has revised the temporal fonithe common vendor and
former employee content standards, reversing itgeeqosition that the “election
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cycle [temporal limit] provides a clearly definedrpd of time that is reasonably
related to an election.” 68 Fed Reg. at 436. Chmmission has done so without
adequately explaining how its revised regulatioh e@pture the universe of
communications made “in cooperation, consultatargoncert, with, or at the
request or suggestion of, a candidate.” 2 U.S€1&(a)(7)(B)(). The Court
therefore concludes that the Commission's revisegboral limit is arbitrary and
capricious, and in violation of the APA.

Shays Il District 508 F. Supp. 2d at 52.
2. Shayslll Appeal

The Commission appealed tBhays llldistrict court decision invalidating aspects & th
Commission’s revised “coordination” rules. In J@8®8, the D.C. Circuit issued its decision
affirming the district court.Shays v. FEC528 F.3d 914 (D.C. Cir. 2008)hays Il Apped).

At the outset, th&hays llicircuit court noted that in 2002 “Congress pas8CRA] ...
in an effort to rid American politics of two perged evils: the corrupting influence of large,
unregulated donations called ‘soft money,” andube of ‘issue ads’ purportedly aimed at
influencing people's policy views but actually died at swaying their views of candidated”
at 916 (internal citation omitted). The court wentto explain that after the passage of BCRA,
the Commission had promulgated regulations to impl&t it, but that the court fBhays had
“rejected several of them as either contrary toAbeor arbitrary and capricious, concluding that
the Commission had largely disregarded the Achieffort to preserve the pre-BCRA status
quo.” Id. at 916-17. The court continued:

Now the FEC has revised the regulations we eadjected and issued several
new ones, three of which are before us here: {@épardinated communication”
standard, the original version of which we rejedte8hays I[sic]; (2)

definitions of “get-out-the-vote activity” and “vei registration activity”; and (3)
a rule allowing federal candidates to solicit snfiney at state party fundraisers.
Although we uphold one part of the coordinated camitation standard known
as the “firewall safe harbor,” we reject the bako€ the regulations as either
contrary to the Act or arbitrary and capriciouse Yémand these regulations in
the hope that, as the nation enters the thickeofdhrth election cycle since
BCRA'’s passage, the Commission will issue regufeticonsistent with the Act’s
text and purpose

Id. at 917 (emphasis added). This was nearly a yshadalf ago, and we are now “enter[ing]
the thick of” the fifthelection cycle since BCRA'’s passage, and the Cosiamishas yet to
“issue regulations consistent with the Act’s texd urpose.”

After reviewing the procedural history of the Comssion’s post-BCRA rulemakings and
the Shays landShays llllitigation, the court moved on to the merits of ttase, beginning:
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The first and most important issue before us IFBE’s revised “coordinated
communication” standard. Federal election law “loag) restricted coordination
of election-related spending between official caigpsand outside groups. The
reason ... is obvious. Without a coordination rpliticians could evade
contribution limits and other restrictions by hayionors finance campaign
activity directly,” e.g., by asking a donor to baiy time for a campaign-produced
advertisement.

To prevent such evasion, FECA defines “contribugioio include “expenditures
made by any person in cooperation, consultationcarcert, with, or at the
request or suggestion of, a candidate.” 2 U.S&11&(a)(7)(B)(i).

Shays Il Appeal528 F.3d at 919-20 (internal citation omitted).

The Shays llicircuit court recounted that, Bhays | it had invalidated the Commission’s
earlier “coordination” rule’s reliance on an exmeslvocacy test outside of the 120-day pre-
election time frame because “contrary to the A%, Commission offered no persuasive
justification for the provisions challenged ..., j.#e 120-day time-frame and the weak
restraints applying outside of itfd. at 921 (quotinghays | Appeaki14 F.3d at 100). The
court explained that it had remanded the rule aitted the FEC to provide ‘some cogent
explanation’ for it, ‘not least because’ it effeely ‘allowed a coordinated communication free-
for-all for much of each election cycle.Td. (quotingShays | Appeak14 F.3d at 100).

On remand, the Commission published a new notiggayosed rulemaking,

took comments, held hearings, and analyzed extewsita on television
advertising by candidates for federal office. hierh issued a revised regulation
identical to the original regulation except thathbrtened the length of stricter
regulation in congressional races to 90 days. utsi@e the 90/120-day
windows, however, the regulation still prohibitdyooordinated advertisements
that “ disseminate][ ], distribute[ ], or republigh... campaign materials prepared
by a candidate,” or “expressly advocate [ | thetwd® or defeat of a clearly
identified candidate.”

Id. at 921-22 (quoting 11 C.F.R. § 109.21(c)).

With respect to the CMAG data considered by the @awsion in its 2005-06
rulemaking, theshays llicircuit court recognized that “[w]hile these pertages [of ads run
outside of the 90/120-day windows] are small, titaltamount spent on pre-window ads was
substantial, totaling into the millions of dolldrdd. at 924. The circuit court also referenced the
National Journalmaterials which we submitted to the Commissiotingo “In addition to
evidence about spending by candidates, the Cononissid before it many examples of
expenditures by outside groups before the 90/130adadows|,]” citing the 2004 Alaska Senate
race ads by the U.S. Chamber of Commerce, the Rlabtla Senate race ads attacking
candidate Mel Martinez, the 2006 Pennsylvania ®ersate ads by “Americans for Job Security”
supporting Senator Rick Santorum, Club for Grow2084 ads attacking Senator Tom Daschle
in the South Dakota Senate race, and 2006 adkiatja@8enator Lincoln Chafee in Rhode
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Island. Id. at 924.

Importantly, theShays llicircuit court recognized that “[b]ecause none efsthads
contained the ‘magic words’ of express advocady;alld have been coordinated with
candidates under the Commission’s ruled” Further, the court explained:

The record also reveals that the vast majorityapfigaign ads omit “express
advocacy.” “In the 1998 election cycle, just 4%cahdidate advertisements used
magic words; in 2000, that number was a mere 5%deed, campaign
professionals” told Congress while it was consiuig BCRA “that the most
effective campaign ads ... avoid the use of the magicds.” Because campaign
advertisements rarely use magic words, the Supfeonet has declared the
express advocacy test “functionally meaningless.”

Id. (internal citation omitted) (quotingicConnel] 540 U.S. at 127 n.18, 127, 193).
Based on this evidence, tB&ays llicircuit court found:

[T]he record demonstrates several key points:H@&)vast majority of advertising
by candidates occurs in the 90/120-day windows$-tb€ regulates more strictly;
(2) candidates and outside groups nonetheless signdicant number of ads
before the 90/120-day windows; and (3) very few @atgain magic words.
These facts lead us to two inexorable conclusithesFEC’s decision to regulate
ads more strictly within the 90/120-day windows \pasfectly reasonable, but its
decision to apply a “functionally meaningless” stard outside those windows
was not.

Id. (quotingMcConnel| 540 U.S. at 193).

Faced with the issue of whether the “FEC’s decistoregulate only ads containing
express advocacy outside the 90/120-day windowsGaievronstep two review or violates the
APA,” the court reasoned that the “question, themhis: Does the challenged regulation
frustrate Congress’s goal of ‘prohibiting soft mgrieom being used in connection with federal
elections’?” Id. at 924-25 (quoting/lcConnel] 540 U.S. at 177 n.69). Tighays Ilicircuit
court concluded:

We think it does. Outside the 90/120-day windaths,regulation allows
candidates to evade-almost completely-BCRA's retsbns on the use of soft
money. As FEC counsel conceded at oral argumeat,Adg. at 0:46-2:00, the
regulation still permits exactly what we worriedoabin Shays ll[sic], i.e., more
than 90/120 days before an election, candidatesaslayealthy supporters to
fund ads on their behalf, so long as those adsasonb magic words. 414 F.3d
at 98. Indeed, pressed at oral argument, coudsalttad that the FEC would do
nothing about such coordination, even if a contfachalizing the coordination
and specifying that it was “for the purpose ofuefhcing a federal election”
appeared on the front page of the New York Tim@sal Arg. at 7:34-8:03.
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Thus, the FEC'’s rule not only makes it eminentlgsble for soft money to be
“used in connection with federal electionsjeConnell,540 U.S. at 177 n. 69,
124 S.Ct. 619, but also provides a clear roadmagddmng so, directly frustrating
BCRA'’s purpose. Moreover, by allowing soft monegoatinuing role in the
form of coordinated expenditures, the FEC’s prodasée would lead to the
exact perception and possibility of corruption C@sg sought to stamp out in
BCRA, for “expenditures made after a ‘wink or nadten will be ‘as useful to
the candidate as cashid. at 221, 124 S.Ct. 619 (quotifdgC v. Colo.
Republican Fed. Campaign Comi®33 U.S. 431, 442, 446, 121 S.Ct. 2351, 150
L.Ed.2d 461 (2001)), and “[i]t is not only plausbbut likely, that candidates
would feel grateful for such donations and thatatsrwould seek to exploit that
gratitude,”id. at 145, 124 S.Ct. 619.

Shays Il Appeal528 F.3d at 925.

TheShays llicircuit court explicitly rejected four arguments aieaby the Commission in
support of its rule. First, the court rejected dingument that the rule protects the First
Amendment rights of outside groups conducting irtelent expenditures because any standard
more vague than express advocacy would unaccepthillyhe speech of such groups. The
court reiterated what it had said to this poinBhmays+"“regulating nothing at all’ would
achieve the same purpose, ‘and that would hardtypoot with the statute.”1d. (quotingShays
| Appeal 414 F.3d at 101). “In sum, although the FECpprty motivated by First Amendment
concerns, may choose a content standard lestegtthan the most restrictive it could impose,
it must demonstrate that the standard it seleat®imally separates election-related advocacy
from other activity falling outside FECA'’s expendi¢ definition.” Because the ‘express
advocacy’ standard fails that test, it runs coutddBCRA’s purpose as well as the APAd. at
926 (quotingShays | Appeal14 F.3d at 102).

Second, the court rejected the Commission’s argtithahit should reach the same
conclusion it reached i@rloski v. FEC 795 F.2d 156 (D.C. Cir.1986)—deferring to the
Commission to uphold a rule “at the outer boundgesmissible choice.’Shays Il Appeal528
F.3d at 926 (quotin@rloski, 795 F.2d at 167). Thehays llicircuit court reasoned that, unlike
the rule at issue i@rloski, which did “not create the potential for gross sdytithe rule at issue
in this case “‘unduly compromises’ the Act’s purpas ‘prohibiting soft money from being
used in connection with federal electionsld. at 926-27 (quotingicConnel| 540 U.S. at 177
n.69).

Third, theShays llicircuit court rejected the Commission’s disparagenoé the
National Journalevidence which we introduced in the 2005-06 ruleimgk The court
recognized that the FEC’s own study showed thabsirh0% of primary election ads by House
candidates in 2004 ran before the pre-election aindnd that, “[n]otably, many of Shays’s
examples came from media markets excluded fronkrB@'s study, and they suggest that the
percentage of early advertising may be even gréaderthat captured by the FEC’s analysis.
Shays’s evidence, combined with the FEC’s studyygs his point.”ld. at 927.

Finally, the court rejected the Commission’s cotitanthat the lack of complaints filed
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in recent years alleging illegal coordination odésthe 90/120-day windows should allay any
court concerns about the standard applicable authiel 90/120-day windows. The court
correctly recognized that “[t]his argument fliestie face of common sensdd. “Of course

the FEC hasn’t received many complaints,” the cexpiained, “the challenged rule allows
unlimited coordination so long as the resultingetisgements omit express advocacy. In other
words, people have had no reason to report thies éfjgoordination because it is perfectly legal
under the FEC’s rule.Id. The court continued: “Moreover, the Commissigorediction about
what will happen in the future disregards everyghtongress, the Supreme Court, and this court
have said about campaign finance regulatidd.”

Under the present rules, any lawyer worth her gasked by an organization
how to influence a federal candidate’s electionyldaindoubtedly point to the
possibility of coordinating pre-window expenditureBhe FEC'’s claim that no
one will take advantage of the enormous loophdtad created ignores both
history and human nature.

Id. at 928.

The Shays llicircuit court then moved on to the common vendonfier employee rule.
The court explained:

Because campaign vendors and employees compldiatethe regulation [of

their activities throughout an election cycle] wamecessarily cumbersome—
they claimed that the information they possesskiyioses value—the FEC
decided to change the rule so that it only prokibbéndors and former employees
from using “material information” about “campaiglaps, projects, activities, or
needs,” or sharing such information with the pergoming the ad, for 120 days,
rather than throughout the whole election cycle.

Shays Il Appeal528 F.3d at 928.

The circuit court explained that the district caliound the revised regulation arbitrary
and capricious because the FEC had failed to yussifpolicy change” and that the circuit court
agreed with this conclusiorid. In reaching this conclusion, the circuit countrsnarized and
then rejected the Commission’s explanation andfication for the revised rule. According to
the Commission, “[rleducing the temporal limit tdQldays will not undermine the effectiveness
of the conduct standards and will not lead to emeantion of the Act” because “material
information regarding candidate and political parynmittee campaigns, strategy, plans, needs,
and activities ... does not remain ‘material’ for ¢pperiods of time during an election cycle.”

Id. (quoting 71 Fed. Reg. 33204). The Commissiorh&rrattempted to justify the revised rule
by arguing that “a limit of 120 days is more tharffisient to reduce the risk of circumvention of
the Act.” Id. (quoting 71 Fed. Reg. 33205).

TheShays llicircuit court rejected this rational on severalugrds. First, it explained, as
the district court had pointed out, “the CommisSayeneralization that material information
does not remain material for long overlooks thesfmkty thatsomeinformation—for instance,
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a detailed state-by-state master plan preparedchyeéstrategist—may very well remain
material for at least the duration of a campaigial.”(quotingShays Il District,508 F. Supp. 2d
at 51). The court noted that the Commission’s “@egulations recognize that some types of
information retain value for longer than 120 daj®r example, the Commission says that
polling data—arguably the campaign information tmaist quickly becomes obsolete—retains
some value for 180 daysld. at 928-29 (citing 11 C.F.R. 8 106.4(g)).

Second, th&hays llicircuit court observed that the FEC had “providecerplanation
for why it believes 120 days is a sufficient timexipd to prevent circumvention of the Actld.
at 929. The court concluded that, “[tlhough ther@assion certainly has some discretion in
choosing exactly where to draw a bright line suglhés one, it must support its decision with
reasoning and evidence, for ‘a bright line can itzavah in the wrong place.”ld. (quotingShays
| Appeal 414 F.3d at 101).

V. Present “Coordination” Rulemaking

Over two years after thehays Il Districtdecision, and some sixteen months after the
Shays lll Appeatiecision, the Commission finally initiated thidemnaking to correct the rules
declared illegal in those decisions. To addresstncern of th&hays llicircuit court
regarding election-related communications takirageloutside the 90-day and 120-day
windows, the Commission is considering four apphesa¢ presented in NPRM 2009-23, for the
content standard outside the pre-election window:

* Adopting a content standard to cover public commatins that promote,
support, attack, or oppose a political party olearnty identified federal candidate
(the “PASO standard”);

» Adopting a content standard to cover public commations that are the

“functional equivalent of express advocacy,” agatated inFEC v.Wis. Right
to Life, Inc, 551 U.S. 449, 469-70 (2007);

» Clarifying that the existing content standard inlda express advocacy as defined
under both 11 CFR § 100.22(a) and (b); and

* Adopting a standard that pairs a public communicationtent standard with a
new conduct standard (the “Explicit Agreement” sinal).

SeeNPRM 2009-23, 74 Fed. Reg. at 53897.

To address th8hays llicircuit court’s invalidation of the common vendortiner
employee provisions at 11 C.F.R. § 109.21(d), tomfission is considering three alternatives
for the time periods covered by the rule:

* Retaining the 120-day period;

* Increasing the time period to two years; or
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* Returning the regulation’s coverage to the “curedattion cycle.”

In addition to these issues, the Commission alepgses the creation of “safe harbors”
for communications in support of 501(c)(3) orgatizas and for business and commercial
communications—aspects of the “coordination” regakanot litigated inShays Il

Below, we comment on each of these proposals ierorfirst, however, we explain why
the Commission’s preoccupation with express adwoead the “functional equivalent of
express advocacy”—both in the “coordination” regjolainvalidated by th&hays Ilicircuit
court and in NPRM 2009-23—is unwarranted and inappate in the context of coordinated
communications.

A. The Express Advocacy Test Is Inapplicable to Candites and Political
Party Committees and Is Therefore Irrelevant to theRegulation of
“Coordination” With These Entities.

The Commission’s preoccupation with express adwgdaath in the “coordination”
regulation invalidated by th&hays llicircuit court and in NPRM 2009-23, reflects an agmh
to regulating candidates and political parties thabntrary to the plain language of FECA as
interpreted by the Supreme CourBuackley as well as contrary to common sense. In short,
while theBuckleyCourt did hold that individuals and other non-“orgpurpose” entities are
constitutionally entitled to the narrowing expreslvocacy construction of FECA'’s definition of
“expenditure” in the context of making independexpenditures, thBuckleyCourt_did not
extend the express advocacy construction to “expeed” by candidates, political parties and
other groups with the “major purpose” of influengielections, nor did it extend that
construction to those individuals or groups malergenditures coordinated with candidates or
parties.

When expenditures are coordinated vatbandidate or party, they are legally
indistinguishable from expenditures made by a aatdior party: indeed, as a matter of law they
are treated as in-kind contributions to the cartdida party in the form of the coordinated
expenditure. 2 U.S.C. § 441a(a)(7)(B). Thus, wimaale by a person in coordination with a
candidate or party, the term “expenditure” is tacbastrued by the same standard as an
“expenditure” when made by a candidate or parsffitsAnd Buckleymakes clear that the
statutory definition of “expenditure”—spending “fthre purpose of influencing an election,”
without the limiting gloss of the express advocaandard—is to be applied to define the term
“expenditure” when made by a candidate or party.

Thus, the express advocacy test has no applicatits rulemakingwhich pertains to
the regulation of expenditures coordinated withdidaites and political partieshich, as a
matter of law, are to be analyzed as expenditugederby candidates and parties.

To elaborate, FECA defines “political committee’nh@an “any committee, club,
association or other group of persons which resetaatributions aggregating in excess of
$1,000 during a calendar year or which makes experd aggregating in excess of $1,000



33

during a calendar year.” 2 U.S.C. § 431€be alsd 1 C.F.R. § 100.5(a). A “contribution,” in
turn, is defined as “any gift, subscription, loadyance, or deposit of money or anything of
value made by any person for the purpose of inflirgnany election for Federal office....” 2
U.S.C. § 431(8)(A) (emphasis addesie alsd 1 C.F.R. § 100.52(a). And an “expenditure” is
defined as “any purchase, payment, distributioan)a@advance, deposit, or gift of money or
anything of value, made by any person for the psepaf influencingany election for Federal
office....” 2 U.S.C. 8§ 431(9)(A) (emphasis addesbe alsd.1 C.F.R. § 100.111(a).

In Buckley the Court construed the term “political committee“only encompass
organizations that are under the control of a aiatdior the major purpose of which is the
nomination or election of a candidateBuckley 424 U.S. at 79 (emphasis added). Thus, under
FECA as interpreted by thguckleyCourt, two types of organizations can be regulated
“political committees”—candidate-controlled orgaaibns and so-called “major purpose”
groups (.e., groups that have a “major purpose” of influending nomination or election of a
candidate), such as political party committees.

TheBuckleyCourt analyzed the constitutionality not only loé FECA definition of
“political committee,” but also of the underlyingrin “expenditure.” In doing so, the Court
made a distinction critical to the effective enfareent of the statute’s restrictions on
expenditures made in coordination with candidatesglitical party committees. With respect
to candidates and “major purpose” groups,BhekleyCourt held that the FECA definition of
“expenditure” (any payment made “for the purposenfiiencing” a federal election) is
sufficiently clear to be constitutionald., notunconstitutionally vague). Candidates and “major
purpose” groups (such asg, political parties), the Court reasoned, are nuinerable to
concerns of vagueness in drawing a line betweer idscussion and electioneering activities
because their activiti€san be assumed to fall within the core area sotmbt addressed by
Congress. They are, by definition, campaign rdlatel. at 79.

Thus, with respect to candidates and groups whasie la “major purpose” of influencing
elections, thé&uckleyCourt held that FECA'’s “for the purpose of influamg’ definition of
“expenditure” raises no constitutional vaguenesgems—and is in_ no need of a narrowing
express advocacy constructistrecause money spent by these entities is, byitiefin
campaign related.

By contrast, the Court developed and applied tipeesss advocacy test ortly spenders
other tharcandidates and “major purpose” groups, reasoning:

But when the maker of the expenditure is not withiese categories—when it is
an individual other than a candidate or a grougicthan a “political
committee™the relation of the information sought to the pwg®of the Act
may be too remote. To insure that the reach efdlieclosure provision] is not
impermissibly broad, we construe “expenditure”garposes of that section in
the same way we construed the terms of [the spgHidirit]—to reach only funds
used for communications that expressly advocateldwtion or defeat of a
clearly identified candidate.
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Buckley 424 U.Sat 79-80 (emphasis added).

Thus, the Court iBBuckleymade a crucial distinction: when the spender iaraliciate or
an organization with a “major purpose” to influerm@ndidate elections, such as a political party,
the statutory definition of “expenditure” as sperglifor the purpose of influencing” a federal
election is sufficiently clear to be facially comstional, because such organizations “are, by
definition, campaign related” and their spendingrit®e assumed” to fall within the area
properly regulated by Congress. Therefore, ther®ineed for an express advocacy limitation
on the definition of “expenditure” in order to sae term from vagueness.

When spending by a person or group is coordinatddawcandidate or party, it is the
same as if the spending is by the candidate oy.pditius, any such coordinated spending must
be analyzed as if done by the candidate or p&tgce the express advocacy test does not apply
to limit the definition of an “expenditure” whenaqding is done by a candidate or party, the
express advocacy standard similarly is irrelevarthé determination of whether an
“expenditure” made in coordination with a candidateolitical party constitutes an in-kind
contribution to that candidate or political partpstead, anypayment “for the purpose of
influencing” a federal election made “in cooperatioonsultation, or in concert with or at the
request or suggestion of a candidate, his autribpoétical committees, or their agents, shall be
considered to be a contribution to such candida2eU.S.C. 88 431(9)(A)(i), 441a(a)(7)(B)(i).
The Court affirmed this analysis McConnel] where it cited and quoted the same language
from Buckleyin rejecting a vagueness challenge to the “pronsateport, attack or oppose”
standard in BCRAMcConnel] 540 U.S. at 170 n.64.

Put differently, neither the First Amendment nag Buckleydecision requires the
Commission to limit the reach of its “coordinatiotntent standard to express advocacy or the
“functional equivalent of express advocacy” as@oenmission proposes under Alternatives 2
and 3 of NPRM 2009-23.

B. Alternative 1—The PASO Standard

Alternative 1 would amend 11 C.F.R. 8 109.21(ch{)eplacing the express advocacy
standard with a PASO standard—any public commuisicdhat promotes, supports, attacks, or
opposes a political party or a clearly identifieshdidate for federal office would meet the
content prong of the coordinated communications 8seNPRM 2009-23, 74 Fed. Reg. at
53897. _The effect of this would be to continueapture any public communication that refers
to a clearly identified candidate within the exastitime frames, and to capture any PASO
communication outside the time frames

We support Alternative 1 as necessary to addressahcern of th&hays llicircuit
court regarding election-related communicationgiglplace outside the 90-day and 120-day
windows.

In principle, as we explain above, the test for thibea coordinated communication is an
“expenditure” is the statutory definition of “exp#iture’—whether the communication is “for
the purpose of influencing” an election. Whiletttesst alone would be sufficient for these
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purposes, the PASO standard is a fair proxy fosime question, and thus, for whether a
communication meets that statutory test. It is alstandard developed by Congress and
approved by the Supreme Court. Finally, in ougjudnt, it satisfies the key test imposed by the
D.C. Circuit—it rationally separates election-redtadvocacy from non-election related
advocacy outside the Commission’s existing timenfa. It is a fair premise to assume that if a
spender coordinates with a candidate on an agtbatotes that candidate (or attacks his
electoral opponent), the spending is done for tirpgse of influencing the candidate’s election.

We do not believe it is necessary (or advisablejife Commission to adopt a new
regulatory definition of the PASO test. In implamtiag BCRA, the Commission has already
incorporated the PASO standard into multiple rejute: those defining “Federal election
activity” in the soft money rules governing stateldocal party communications, and in the
allocation of funds for these communicatiossell C.F.R. 88 100.24(b)(3) and (c)(1),
300.33(c), 300.71, 300.72.

Notwithstanding the fact that the Commission hagluke PASO standard in regulations
adopted over seven years ago, it has not seeretfessity of adopting a regulatory definition of
PASO or any of its component terms. Indeed, isaered and rejected the need to write a
regulatory definition of the PASO test during tlweirse of its post-BCRA rulemakings.

In part, undoubtedly, this is because the SupremetGtself has already said that the
PASO standard is, on its own terms, clear enoughthe Commission recognizes in NPRM
2009-23:

The Supreme Court icConnellupheld the statutory PASO standard in the
context of BCRA's provisions limiting party comna#s’ Federal election
activities to Federal funds, noting that “any paldommunication that promotes
or attacks a clearly identified Federal candidatectly affects the election in
which he is participating.’McConnell,540 U.S. at 170. The Court further found
that Type Il Federal election activity was not anstitutionally vague because
the “words ‘promote,’ ‘oppose,’ ‘attack,” and ‘sump clearly set forth the
confines within which potential party speakers magtin order to avoid
triggering the provision.”ld. at 170 n.64. The Court stated that the PASO words
“provide explicit standards for those who applgti and ‘give the person of
ordinary intelligence a reasonable opportunityriow what is prohibited’ Id.
(quotingGraynedv. City of Rockford408 U.S. 104, 108-09 (1972)). The Court
stated that this is “particularly the case” witlyaed to Federal election activity,
“since actions taken by political parties are presd to be in connection with
election campaigns.1d.

74 Fed. Reg. at 53898 (emphasis added).

McConnellthus makes clear that the PASO test is, on itstewns, sufficiently definite
to satisfy constitutional requisites regarding vegess, and that the Court’s conclusion applies
not only to party committees, but also to any “persf ordinary intelligencé McConnel] 540
U.S. at 170 n.64. That determination by the Coart only be understood as meaning that the
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term is not vague even for spenders other thay parimittees. To be sure, the Court
emphasized the term’s facial clarity in the con@bépending by party committees—the
particular context at issue McConnell—but it did so by making a broader statement aldoait t
term’s clarity as applied to “any person” of “ordny intelligence.” In other words, the terms
comprising PASO are clear on their face—regardbésise regulatory context in which they are
employed.

In any event, the issue here is spending by a penscoordination with a candidate or
party—not independent spending—so the spendinge$fect done by the candidate or party.
As such, it is “particularly the case” that the RAStandard is sufficiently clear, “since actions
taken by [candidates and] political parties arespneed to be in connection with election
campaigns.”ld. For the same reason, the Supreme Court’s dadisMisconsin Right to
Life—a decision regarding a provision of federal lawlemable to the independeattivities of
non-“major purpose” groups—has no application ®rggulation of expenditures coordinated
with candidates and political parties.

For these reasons, we do not believe that a newlatsmn defining PASO is necessary or
appropriate.

The Commission asks whether the PASO standard Igt@ulimited by, for example,
requiring that the communication be disseminatethenjurisdiction in which the clearly
identified candidate seeks election, or in somemtay?” 74 Fed. Reg. at 53898.
“Alternatively,” the Commission asks, “could comnmeations disseminated outside the
jurisdiction in which the clearly identified candig seeks election still be made for the purpose
of influencing the election, such as by solicitingds for the election or generating other
communications that will be directed to the juretain?” Id.

The PASO standard should riz limited as suggested in the NPRM. Communinatio
disseminated outside the candidate’s jurisdictioud certainly be made for the purpose of
influencing the election; both examples given by @ommission—fundraising appeals and
appeals to contact voters within the jurisdictiorpthaillustrate this point. Limiting the PASO
standard in this manner woulfhil to address the court’'s concernShays Il Appeathat the
Commission rationally separate election-relatecbadey from other communications falling
outside the Act’s expenditure definitionld.

In the event that the Commission does decide tmplgate a regulatory definition of
PASO, we do not oppose Alternative A, although 8e do not believe it adds much nor do we
urge its adoption. Alternative A would define eadhhe four component PASO words
separately, essentially by adding a list of synosiymneach of the four PASO standards. We do
not believe this detracts from the basic statutesy, although we are at the same time skeptical
that it adds much either. Indeed, it invites aetgp infinite-regression problem: if the word
“promote” is defined to meamter alia, “encourage,” what then is the meaning of “encoetag
Listing dictionary synonyms for a word is not ayweseful means of defining the word for
regulatory purposes.
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As to the other aspects of Alternative A, we thitdeifying that a communication may
PASO a candidate even though it does not refen tection, candidacy, party or voting is both
correct and helpful, as is the obvious statemeattahy communication which expressly
advocates a candidate’s election also meets théORAS.

On the other hand, we strongly oppose Alternatiyveviidich would not define any of the
four PASO words, but would provide that a commuinicaPASOs a candidate only if it
contains a clear and explicit nexus to the cangidac¢he election of the candidate with whom
the ad is coordinatedsee74 Fed. Reg. at 53899.

Whereas under Alternative A the PASO definition oot require any reference to the
fact that an individual is a federal candidatery eeference to a political party, the definition i
Alternative B would require an “explicit” referente either a clearly identified federal candidate
or a political party.Seeproposed Alternative B at 100.23(b)(1)(ii). “Addnally, Alternative B
requires the unambiguous PASOing of a candidapaudy in addition to a clear nexus between
that candidate or party and an upcoming electiozaadidacy.” 74 Fed. Reg. 53900.

Requiring that the communication not only PASO adidate or party but also make
some explicit reference to an upcoming electionasrdidacy would render the regulation as
functionally meaningless as the express advocarylatd it is intended to replace. Under
Alternative B, a television ad fully coordinatedtvBenator Joe Smith that lavishly praised
Smith and his record would nevertheless fail tottiee PASO standard (and thus not be
covered by the coordination rules) if the ad madleafierence to an upcoming election or to
Smith’s candidacy.

Limiting the PASO standard in this manner would taicapture most of the ads we
previously submitted to the Commission as examplegls that promoted (or attacked)
candidates and that had a clear election-relatgubpa. We submitted these ads as exhibits in
the rulemaking record in the prior coordinatiorerabking and they were part of the
administrative record before the district court apgeals court iBhays Ill These ads, by and
large, did not expressly reference an electioraadacy, so just as they were not captured by
the express advocacy test, so too they would noaptired by the Commission’s proposed
neutered version of the PASO test.

Consider the following ad, cited by tBdays llicircuit court as an illustration of an
election-related ad “supporting Senator Rick Samtgrthat would not be captured by the
express advocacy content standasthays Il Appeals28 F.3d at 924. The ad was paid for by a
group calling itself “Americans for Job Securityhich made a $500,000 TV ad buy in
November 2005 touting the virtues of then-incuml&eator Santorum—nearly half a year
before the Pennsylvania primary and nearly a ®edinbefore the general election:

ANNOUNCER [v/o]: Most Saturdays they get together in thekp8 a.m. sharp.
Pennsylvania families relax a little more thesesdbgcause Rick Santorum is
getting things done everyday. Over $300 billiontax relief, eliminating the
marriage penalty, increasing the per child tax itredall done. And now Rick
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Santorum is fighting to eliminate unfair taxes amfly businesses. Call and say
thanks because Rick Santorum is the one gettithgnié.

Under Alternative B, this ad would not “promote”‘support” Santorum-e., would not meet

the PASO test—because it does not contain a “de&aus” between Santorum and his candidacy
or his election. Thus, this ad—aired outside thel@y pre-election time frame—would still fail

to meet any Commission content standard. UndeAltieenative B PASO rule, there would still
be no restriction on any outside group fully cooading this ad with Senator Santorum—indeed,
having lSlantorum write the ad for the group—and smending hundreds of thousands of dollars
to air it.

We refer the Commission to—and herein expresslgrparate by reference into this
rulemaking docket—the hundreds of examples of &etts that we submitted to the
Commission in the prior coordination rulemakingttvauld present the identical problem: they

1 As another example we previously provided toGenmission, a group called the Reform Voter

Project began airing television ads in lowa and Namnpshire criticizing President Bush’s
environmental record on February 18, 2003 — elemenths prior to the 2004 lowa caucus and a year
beforethe New Hampshire primary. The script of the alire

(On screen: Group of kids singing, holding handd dancing in a circle on a green field
under blue skies.)

KIDS: Ring around the rosey...
ANNOUNCER [v/0]: As air pollution increases, more kids gstrana attacks.
KIDS: ... a pocket full of posies...

ANNOUNCER [v/0]: Pollution that comes from big corporationko gave millions of
dollars to elect President Bush.

KIDS: ... ashes, ashes...

ANNOUNCER [v/o]: Now President Bush is letting those spetigrests pollute the air
even more.

KIDS: ... we all fall down.

(On screen: Child breathes from an asthma inhaleilevstanding in front of
smokestacks.)

ANNOUNCER [v/o]: Don't you wish we had a president who stapdor us, not his
special interest contributors?

(On screen: Paid for by Reform Voter Project)

Again, this ad makes no reference to the electidn &resident Bush’ candidacy, so would not meet t
Alternative B PASO test.
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would not meet the Alternative B PASO test becdhsg contain no explicit nexus to a
candidacy or election, and thus would fall outshie coordination rulé? As such, ads that
lavishly praise a candidate or attack his opponeuntd be fully coordinated with a candidate—
indeed, written by the candidate with explicit ditens to the spender as to when and where to
run the ads—and paid for in unlimited amounts byatside group, so long as they are run
outside the 90 day time frame and omit any refexe¢ache election or the candidate’s
candidacy.

The approach set forth in Alternative B would nolive the Commission’s problem, for
the PASO test, so defined, would “fail to addrégsdourt’s concern i8hays Il Appeatihat the
Commission rationally separate election-relatecbadey from other communications falling
outside the Act’s expenditure definition.” 74 F&kg. at 53898.

Further, Alternative B contains the additional enibn that the communication be
publicly distributed or disseminated in the cleadgntified federal candidate’s or party’s
jurisdiction. Id. at 53901. As noted above, the Commission itssdfgrovided examples of
communications distributed outside of a candidgtegisdiction—fundraising appeals and
appeals to contact voters within the jurisdictiomattnevertheless clearly have the purpose of
influencing the candidate’s election. This is gabther example of how Alternative B would
fail to rationally separate election-related adwyciom other communications falling outside
the Act’s expenditure definition. The Commissiakg@whether communications “favorable or
critical of a candidate but disseminated outside tandidate’s jurisdiction [could] still be made
for the purpose of influencing the election®l. The obvious answer to this question is yes.

For all of these reasons, while we support the pitgation of a content test
incorporating the PASO standard, we think it isescessary to define the component terms of
PASO. In the event the Commission neverthelesgléeto promulgate a regulatory definition
of the PASO terms, we do not oppose Alternativeut,we_strongly opposalternative B
because it simply replicates, and does not sdieeptoblem posed by the court to “rationally
separate election-related advocacy from other comications falling outside the Act’s
expenditure definition.” 74 Fed. Reg. at 53898.

C. Alternative 2—The Modified WRTL Content Standard

As a second alternative, the Commission proposgisigé new content standard that
“would apply to any public communication that ie tfunctional equivalent of express
advocacy.” 74 Fed. Reg. at 53902. The proposaudsrd would specify that “a
communication is the ‘functional equivalent of eegs advocacy’ if it ‘is susceptible of no
reasonable interpretation other than as an appeaité for or against’ a clearly identified

12 SeeComments on Notice 2005-28,pran. 7, at 16-28, APPENDICES I-VI. A review of the
political advertising data compiled by tNational Journalduring the 2008 and current 2010 election
cycles demonstrates that substantial electione@lativertising continues to occur outside the @D an
120-day regulatory time frames. If anything, ttent appears to be toward increased amounts of such
early advertising at both the presidential and cesgjonal campaign levelSeeAd Spotlight NATIONAL
JOURNAL, available athttp://www.nationaljournal.com
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Federal candidate.ld. This standard is based on the test articulatetiédpupreme Court in
WRTLand is referred to by the Commission as the “nmedMVRTLcontent standard.1d.

“The Commission seeks comment on whether the pezpbkodifiedWRTLcontent
standard complies with the Court of Appeals’ reguient inShays Il Appeathat the
Commission adopt a standard that rationally sepamrlection-related advocacy from other
communications falling outside the Act’'s expenditdefinition.” Id.

We submit that, for the same reasons3hays llicircuit court invalidated the
Commission’s rule relying on express advocacy detsiie 90/120-day time periods, so too
would the court invalidate a rule relying on tharf€tional equivalent of express advocacy’—
because such a rule would simply provide the foneti equivalent of the same problems that
made the express advocacy test itself a legallyfficgent standardi(e., it would fail to
rationally separate election-related advocacy fatiher communications falling outside the
Act’s expenditure definition).

The Shays llicircuit court explained:

The record also reveals that the vast majorityapfigaign ads omit “express
advocacy.” “In the 1998 election cycle, just 4%cahdidate advertisements used
magic words; in 2000, that number was a mere 5RcConnell,540 U.S. at 127

n. 18, 124 S.Ct. 619. “Indeed, campaign profesdgiriold Congress while it

was considering BCRA “that the most effective cammpads ... avoid the use of
the magic words.”ld. at 127, 124 S.Ct. 619. Because campaign adverises
rarely use magic words, the Supreme Court has elcthe express advocacy test
“functionally meaningless.ld. at 193, 124 S.Ct. 619.

Shays Il Appeal528 F.3d at 924. The court continued:

Thus, “[n]otwithstanding its obligation to attentptavoid unnecessarily
infringing on First Amendment interests, the Consiaes must establish,
consistent with APA standards, that its rule raibnseparates election-related
advocacy from other activity falling outside FECAspenditure definition,id.

at 101-02 (citation omitted), which, remember, de$ “expenditure” as “any
purchase, payment, ... or gift of money or anythihgatue, made by any person
for the purpose of influencing any election for &ed office” 2 U.S.C. 8
431(9)(A)(i) (emphasis added). Here the Commisfaiad to show that its rule
rationally separates election-related advocacy fotimer speech, for many of the
ads its rule leaves unregulated are plainly intdrtdéeinfluenc[e] an [ ] election
for Federal office.”ld. ... [T]here is no question that coordinated adstorg
magic words are often intended to influence fedeledtions. This is true even
outside the 90/120-day windows, for as the FEGfiteand, “[a]ny timea
candidate uses campaign funds to pay for an adeerént, it can be presumed
that this advertisement is aired for the purposaftdencing the candidate's
election.” 71 Fed. Reg. at 33,193 (emphasis addé&® have no reason to think
this is any less true of spending that candidadesdinate with outside groups. In
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sum, although the FEC, properly motivated by Fustendment concerns, may
choose a content standard less restrictive thamts restrictive it could impose,
it must demonstrate that the standard it seleetsofrally separates election-
related advocacy from other activity falling outsiBECA’s expenditure
definition.” Shays Il[sic], 414 F.3d at 102. Because the “express advocacy”
standard fails that test, it runs counter to BCR@uUspose as well as the APA

Shays Il Appeal528 F.3d at 925-26 (emphasis added).

Just as many of the ads left unregulated by theesgpmdvocacy standard are “plainly
intended to ‘influenc[e] an [ ] election for Fedeo#ice,” id. at 926, so too are many of the ads
that would be left unregulated by a “functional glent of express advocacy” standard.
Similarly, just as the express advocacy standalslitfee test of rationally separating election-
related advocacy from other activity falling ousiBECA’s expenditure definition, so too would
a “functional equivalent of express advocacy” stadd

For these reasons, the Alternative 2 proposaMigeghe content standard to cover
communications containing the “functional equivalehexpress advocacy” is contrary to law,
would be radically under-inclusive and would eomply with theShays llicircuit court
remand.

D. Alternative 3—Clarification of the Express AdvocacyStandard

As a third alternative, the Commission proposesfglag section 109.21(c)(3) by
including a cross-reference to the express advodefgition at 11 C.F.R. § 100.25ee74 Fed.
Reg. at 53904.

For the same reasons set forth above with regaidtéonative 2, we strongly oppose
Alternative 3. The Alternative 3 proposal to mgredoss reference the existing regulatory
definition of express advocacy would be as undelusive in its coverage of election-related
communications as Alternative 2. Alternative 3til an express advocacy test, and for that
reason is contrary to law, would be radically unihetusive and would natomply with the
Shays llicircuit court remand.

E. Alternative 4—The “Explicit Agreement” Standard

As a fourth alternative, the Commission proposesraiing the coordination content
standards to include any “public communication”dafined in 11 C.F.R. § 100.26) if, and only
if, a new “explicit agreement” conduct standarghaposed 11 C.F.R. § 109.21(d)(7) is also met.
Proposed 11 C.F.R. § 109.21(d)(7), in turn, wowddviet where:

There is a formal or informal agreement betweearaliclate, authorized
committee, or political party committee and a parpaying for the
communication to create, produce, or distributectimunication. For purposes
of this paragraph (d)(7), either the communicabothe agreement must be made
for the purpose of influencing a Federal election.
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74 Fed. Reg. at 53912.

We support the inclusion of the proposed “explgteement” standard in the revised
“coordination” regulation, but only if this standiesupplements and does not replace the other
broader existing conduct standarded so long as it is adopted in conjunction \thi
Alternative 1 PASO standard, as advocated abdve.

We stress that this “explicit agreement” standda@ltd be adopted only in addition to
the existing conduct standards, and should apmlgdly to “any public communication.” The
proposed “explicit agreement” standard is simitathte standard adopted by the Commission in
2000 following the district court ruling in th@hristian Coalitioncase. That standard was
expressly disapproved of by Congress in BCRA, wipicdvides in section 214 that the
Commission “shall not require agreement or fornudliadoration to establish coordination.” It
would be in plain disregard of BCRA and of congrasal intent for the Commission now to
adopt an “explicit agreement” standard in the absafi the other, existing conduct standards.

The proposed Alternative 4 rule itsedge74 Fed. Reg. at 53912, makes clear that the
“explicit agreement” standard would be adopteddditon to the existing conduct tests. But the
discussion in the NPRM is less clear on this p@nt implies that the Commission is open to
considering the adoption of this standard as tle conduct testSee7/4 Fed. Reg. at 53905
(“Should the ‘Explicit Agreement’ standard be adapin conjunction with another proposed
standard?”). To follow that course would be flallggal.

The NPRM explanation of Alternative 4 relies on In€. Circuit’s discussion iBhays
[, but wholly misreads what the court said. Inphetion quoted by the NPRM, the court was
discussing the problem with the Commission’s deaiso have only an express advocacy
content standard outside the pre-election windawwd,the court made the point that a non-
express advocacy ad promoting the candidate waatltrigger the coordination rule even if
there was an explicit agreement between the caredadal the spender to run the &hays Il
Appeal 528 F.3d at 921.

The court’s point here was about how lblae express advocacy content standard is, not
an endorsement of an “explicit agreement” condtaridard. But the remedy to an overly
narrow content standard is not the adoption of\aarlg narrow conduct standard. To say, as the
NPRM does, that the proposed “explicit agreemeatidtict standard “is an attempt to address
the underlying concern” of thehays Ilicourt wholly misinterprets the court’s concern, @i

13 The Commission seeks comment on whether one, tlyoy @one of the example scenarios

should be covered by the proposed “Explicit Agreethstandard. 74 Fed. Reg. at 53905. Example 1
would be covered by the proposed “Explicit Agreethstandard. Example 2 would likewise be covered
by the proposed “Explicit Agreement” standard. ‘Gitawords” are not necessary under the standard;
both the communication and the agreement in Exagple clearly “for the purpose of influencing the
election” and, thus, covered by the proposed “Eipigreement” standard. Similarly, Example 3 is
covered by the proposed “Explicit Agreement” staddaCandidate Jones’ agreement with Jane Doe, as
well as the communications “against Candidate Jagsonent” are clearly “for the purpose of
influencing the election.”
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was about the insufficiency of the express advotastas a content standard. It is of course
true, as the court indicated, that conduct whicletsithe “explicit agreement” standard should
be treated as coordinated, even in the absencgodss advocacy. But to say that such conduct
is sufficient for a finding of coordination doestmoean it is necessary, and nothinghmays Il
supports the proposition that the conduct test Ishioe limited to “explicit agreement.”

While we do not object to the adoption of this di@a as a supplement to the existing
conduct tests, as set forth in the text of therAlé&ve 4 proposed rule, we strongly object to the
adoption of this conduct test in the absence obther, existing conduct standards.

F. Proposals for Revising the Common Vendor and FormeEmployee
Provisions at 11 C.F.R. § 109.21

In the 2006 rulemaking, the Commission reducedtreod of time during which a
common vendor or former employee’s relationshighwaitcandidate or party could satisfy the
conduct standards in 11 C.F.R. 8 109.21(d) fronféhére election cycle” to 120 days. The
D.C. Circuit in theShays llinoted that the district court “found the revisegulation arbitrary
and capricious because the FEC had failed to yussifpolicy change,” and agreed with this
conclusion.Shays Il Appeal528 F.3d at 928. In reaching this conclusioa,dincuit court
rejected the Commission’s claim that “[rleducing temporal limit to 120 days will not
undermine the effectiveness of the conduct stasdand will not lead to circumvention of the
Act” because “material information regarding caradédand political party committee
campaigns, strategy, plans, needs, and activiti@®es not remain ‘material’ for long periods of
time during an election cycle.ld. (quoting 71 Fed. Reg. 33204).

TheShays llicircuit court explained, as the district court Ipadnted out, “the
Commission’s generalization that material informatdoes not remain material for long
overlooks the possibility thaomeinformation—for instance, a detailed state-byestatster
plan prepared by a chief strategist—may very wethain material for at least the duration of a
campaign.”ld. (quotingShays Il District, 508 F. Supp. 2d at 51). The court noted that the
Commission’s “own regulations recognize that sogpes$ of information retain value for longer
than 120 days. For example, the Commission saygtiling data—arguably the campaign
information that most quickly becomes obsolete—instaome value for 180 daysld. at 928-

29 (citing 11 C.F.R. § 106.4(9)).

In order to address tl&hays llicircuit court’s invalidation of the “coordinatiomtle’s
fourth and fifth conduct standards in 11 C.F.R08.21(d)—pertaining to common vendors and
former employees, respectively—the Commission rstering three alternatives for the time
periods covered by the rule. 74 Fed. Reg. at 53906

Alternative 1 would “retain the existing rule witihhe 120-day period, and the
Commission would provide additional justificaticor that period, if it receives sufficient
empirical data or other evidence using specifiavglas supplied in response to this NPRM
demonstrating that the 120-day period is the appatgpstandard.”See74 Fed. Reg. at 53906.
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We oppose Alternative 1. As both t8bays llidistrict court and th&hays llicircuit
court recognized,someinformation—for instance, a detailed state-byestaaster plan prepared
by a chief strategist—may very well remain mateiaalat least the duration of a campaign,” and
the Commission’s “own regulations recognize thahedypes of information retain value for
longer than 120 days&(g, polling data).Shays Il Appeal528 F.3d at 928. In response to
specific questions posed in NPRM 20092874 Fed. Reg. at 53906, a 120-day period does
not accurately reflect the period during which ad@r or former employee is likely to possess
and convey timely campaign information. A 120 ddgss not approximate the length of time
that a vendor or campaign employee is likely tospss information that remains useful to a
campaign. Some types of campaign informatmg.(polling data, campaign strategy,
advertising purchases, slogans, graphics, maiilstg, Idonor lists, or fundraising strategy) clearly
maintain their value to a campaign for a periodgirok longer than 120 days.

Alternative 2 would amend 11 C.F.R. § 109.21(dg@dd (5) by replacing the 120-day
period with “the two-year period ending on the daitéhe general election for the office or seat
that the candidate seeks.” 74 Fed. Reg. at 53W)& do not oppose this approach. A two-year
period would adequately approximate the lengthnoé that a vendor or campaign employee is
likely to possess information that remains usefld tampaign. Most types of campaign
information do not maintain significant value teaampaign for a period of time longer than two
years.

Alternative 3 would amend 11 C.F.R. § 109.21(d##dd (5) by replacing the existing
120-day period with a “current election cycle” petj as in the pre-2006 version of the
regulation. We would also support Alternative 3.

G. Proposed Safe Harbor for Communications in Supporbf 501(c)(3)
Organizations

In addition to addressing “coordination” issuesexguired by the&hays llicircuit court,
the Commission has also proposed amending the dowiron” regulation to create a safe
harbor for communications in support of 501(c)(B)anizations—an issue not litigatedShays
lll. The Commission explains:

From time to time, Federal candidates and officeééis may choose to participate
in public communications in support of 501(c)(3-&xempt organizations or
public policies or legislative proposals espousgthiose organizations. The
Commission seeks comment on whether it should aalopiv safe harbor in the
coordinated communications rules to exempt thesgmaanications from
regulation as coordinated communications, undeaitecircumstances.

74 Fed. Reg. at 53907.

Specifically, the proposed safe harbor would prewitht a public communication
paid for by a non-profit organization describe@&U.S.C. 501(c)(3), in which a
candidate expresses or seeks support for the paganization, or for a public

policy or legislative initiative espoused by the/paorganization, would not be a
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coordinated communication, unless the public comoation PASOs the
candidate or another candidate who seeks the stice o

Id. at 53908.

Importantly, the Commission notes that it “previlgusas considered a similar exemption
for public service announcements in the contexdl@ftioneering communications,” but that it
“ultimately decided not to exempt public servicemanncements, citing some commenters’
assertions of ‘the possibility that such an exeowptiould be easily abused by using a [public
service announcement] to associate a Federal atedidth a public-spirited endeavor in an
effort to promote or support that candidateld’ (quoting 67 Fed. Reg. at 65202). And, though
not quoted in the NPRM, the Commission went onxqaagn in its earlier rulemaking that
“commenters explained that historically PSAs hagerbused for ‘electorally related purposes’
and that such communications are ‘at the very hidanhat the statute is trying to get to.” 67
Fed. Reg. at 65202.

The Commission should reject a broad safe harloon the coordination rules for
communications paid for by 501(c)(3) organizatioSsich an exemption could be abused by
serving as a vehicle for ads, paid for by a 50Bja)¢ganization, that are used by candidates to
promote their campaign agenda, to set forth thaicy views, or to associate themselves with a
public-spirited endeavor, all for the purpose dluencing that candidate’s election. As noted by
the Shays kircuit court in the context of the “electioneeriogmmunication” rules, the mere
association of a candidate with a “public spirieedieavor” could benefit and be desirable to the
candidate.Shays | Appea#14 F.3d at 109.

As a practical matter, the proposed safe harbotdvapply only within the immediate
pre-election time frames. Outside the 90 (or 18) period, as we urge above, the PASO test
(as set forth in Alternative 1) would control, $@at a candidate could participate in any PSA
(and coordinate with the PSA sponsor) if the PSAsdaot PASO the candidate.

The issue, then, is whether a federal candidateldlsamilarly be permitted to appear in
a PSA withinthe 90 (or 120) day pre-election time period. Bt problem presented by the
draft rule is not simply whether a federal candedsttould be allowed to raise money for a
charity, like the American Heart Association. Tgreposed rule would allow the candidate to
appear in an ad sponsored by a 501(c)(3) orgaaiz#tiat “seeks support” not just for the
organization, but also for “a position on a pulplaicy or legislative proposal espoused by that
organization.”

The proposed exemption opens the door to a widgerahpotential ads in which the
candidate can associate himself not only with aitdide organization, but with a policy
platform, a public cause, a legislative proposdlabot measure or an initiative proposal
supported by the organization. An example sehforthe NPRM illustrates the problem well.
The proposed ad states:

My name is X, and | endorse Organization A becdumsdieve in equality of
educational opportunities for all children. | le@i¢ in robust early childhood
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programs. | believe in rigorous standards forlieas. And | believe that
community involvement contributes to the qualityoof schools. So join me in
supporting the good work of Organization A.

74 Fed. Reg. at 53908. This ad is more aboutdhdidate than it is about the organization. It is
more an opportunity for the candidate to expressibivs and policies than it is an opportunity
for the organization to solicit support for its wie

The potential benefit to a candidate’s campaignasifest when an organization pays to
air ads that are primarily devoted to the candi@af@aining his policy preferences. This is
particularly so when the ad would be paid for bg dlutside group and aired in the weeks right
before an election.

While we can certainly imagine appeals made by iciatels in PSA ads of a genuinely
charitable character and that are done for the ptiom of the charity, not the candidate, the
proposed rule does not confine the safe harbandb ads. It does not distinguish between ads
primarily about the charity from those primarilycalh the candidate. And it does not distinguish
between ads directed to charitable work from thlthsected at “a position on public policy or a
legislative proposal,” indeed, it expressly inclasdeich ads within the scope of the safe harbor.

It is true that absent the proposed safe harberCtimmission would restrict the ability
of federal candidates to participate in PSA adst tBis restriction would be only for a limited
period of time and, as the Commission has alreadygnized, charitable organizations have
many options for promoting themselves and theiseapeven if they cannot rely on federal
candidates to do so.

For these reasons, we oppose the proposed 501¢afeé8harbor rule, as currently
drafted.

H. Proposed Safe Harbor for Business and Commercial @amunications

The Commission is also considering adding a new Isafbor to the “coordination” rules
at 11 C.F.R. 8§ 109.21(j) for certain commercial &ndiness communications. 74 Fed. Reg. at
53909.

The proposed safe harbor would apply to any puwaimmunication in which a
Federal candidate is clearly identified only in brsher capacity as the owner or
operator of a business that existed prior to tmelicecy, so long as the public
communication does not PASO that candidate or @&natindidate who seeks the
same office, and so long as the communicationnsistent with other public
communications made prior to the candidacy in tesfithe medium, timing,
content, and geographic distribution.
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We do not oppose the proposed safe harbor for éssiand commercial communications
as written. The safe harbor should be limitedammunications that are consistent with those
that were made prior to the candidacy in terms eflionm, timing, content, and geographic
distribution. We would support the limitation &t safe harbor public communications on
behalf of a business whose name includes the cateckchame.
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