
Ilc: Jicvietrr of dcrelopmcnt ancl loall agreements henvecn thc Spoklinc 
'l 'ribe of Indians ancI 1S7f ;-Ainvay Hcights I,I.I:. 

Il >ca r  L,l r. Rruce: 

'Ihis Icctes respclnds rn your .August 10, 2010 rccIucst on hehalf of ZVarncr 
Ganling [,LC's subsidiaq. FTC'Gi-Ainvay Heights I,I,C: (hinr-ay), fns the: Narional Indian 
Gaming C:ommission's ( d ~ c  YIC;C:'s) Office of Cicneral Cnunscl to review Ainvay's 
dcvelnpn~cnt :ind loan agrecmcnts (coIlecrivcly, che "hgrcements"l xrrit1-t the Spokanc 
'I'ribc of Indians Irhc 'I'ribc or tl-rc Rorrnwcs). Specifically. ).a11 havc asked for my 
opiniorl whether either agrcc~ne~lr is a rnanagemcnt contract requiring the R:tC;(: 
C::lainvornan's appmm+fil pisrsuanc to thc Indian (Gaming Regulator). Act ( IGM) ,  :lfrt.r 
carcfiil rcview. i r  is my opinion that the Agrecmenrs. both collccrivcly and individually. 
3r2 IIOT managcmcnt contracts rcqliiring rhc approval of thc Chainrwman. 

In In? revic-w., I considered [he follo~sting submissions: 

* Xmcnded and Iicscatcd 1)cvelopmcnt Agree~~lent  (llcvclopmcnr: 
:lgreemcnt) dated ,4ugtlst 9. 2010, benvcc~r rhe 'I'ribe and Rirtv~y. 

* :lrncndcd and Restated Loan Agreement Il,oan Agreement) datcd 
August 9,2010, benveen the Tribc and Ainvay. 

'I'Re Agtcemenrs relatc TO che devclopmcnt and financing of a Class 111 garrlir~g 
faciIiq-. Airway Iias bod1 contracted ro develop thc facility and agreed to cxccnd a linc of 
cretiir to rl~c 'l'rihe in an amount up n C  Tro obtain a detcrn~ination by the 
Sucrcraq af thc lnrcrior rhar certain rribal rrusr dnd is eligible for ~arnjng undcr 25 
I!.S.C. 8 2719(b#I). The 'I'ribc seeks to open a third gaming facility on the  trust land at 
issue-thc Tribe's proposcd Ainvay Heights gaming faci1it)r. 
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~nconing nf 25 tT.S.C. $ 271 1 mil rcq~~ircs rhe NICX: Chairn~ail 's spprtn.:tl. l,la!~;~gc:cmcnr 
cniltracrs nor approved lry thc EXairnia11 are \.{lid. 25 C:.I:.K. 9 533.7. 

A ~ t ~ o n g  1C;ISA's rcquircmenrs is chat "rhc Indian tribu mill havc i h c  solc 
propricrar). intercst and responsibility for the conducr of any  gaming :ictivity." 25 I1.S.C. 
S 271 O(h)(Z)(A); ser u/so 25 (:.I:, R. $ 522.4(b)( I ). I'ropr.irr(~ry ~IJTPTP.II is not ( I C ~ ~ I C C J  in r h c  
I C i I t A  o r  thc NIGC's implementing regulations. I lowever, it i s  dct i~icd in 123ack's 1,aw 

1)icrinnat-y. 7"' I<dicion (1999), as "the interest 11cld by a propcrry o\i$ncr together wit11 n l f  
;ippurtenant rights. . . " Oa.ttwis defined as "trnc \vho has the right to possess: usc  and 
conlvey samcthing." Id. itppru-tr~)ntrf i s  cicfined as "belonging to; acccssijn- o r  incidonr 
L O - -  :- Id. 

Analysis 

I am a w r c  of ~ h o  reccnr decision in \!'d/i F r f r y ~  ce'. I.rrkr ( ! / ~ / l r  'h/dt'.r. 677 F.Supp. 
ZtI 105h (J+'.ll. ZSiis. ZOIO), in which the court hcld thar rhc hond rrusr i~irlcntl~re rhcsc 
~ v i i s  a m;inagcmenr contract. Id. aat IOT3O-lObl. 'l'he courr found rhc 11c)nd tnlst i r~drnturc .  
r o  Sc 3 rnanagcmcnt contract in parr hccnusc it concluded thar tE~c indcnturr: gave thc 
E~r~ndl~oldcrs ongcling discrctionaq: cccntmi over n~anagc:cmt.ur decisions cuch as rllu 
i~nnual amounr to bc s p c ~ r  on capital cxpcnrlirt~res and t h e  hiring nr firing of 
rniinagemcnt personnel rlr a managcmunc company. Id. 3t 10S~l-lO(SO. '1'11~ C O L I ~ ~  ~ I S O  
foitnd managcn-lent in rhc bandhoEdcrs' right. tn rctlui re the rribc to hi rc a nl3nageIncIit 
consul ran^, their riglit r r ~  vcttr any rnanagemcnr co~lsuIta~zr chnscn by thc  rrihc. thc  
rribc's ohligario~~ tt, use its best efforrs ro impIcrncnt the ct~ns~ilmnc's recommenctation, 
2nd somc af rhc bondl-iolclcrs' rights upon dcfault. such as thc appointment of a rcceivcr 
and cI~c right ro require rlcw managcmcnr be hired. Id. at- 1060. X1sr1 of imporr to thc  
courr w,~s r he  fact thar cllc iiecuriy for t h e  bonds at issr~e i u s  thc ;:sass gaming rcvctlrlcs 
of rhc I,nkc of [he 'l'nrchcs Ilmnomic Devc lopme~~r  (:orporation ("1,ake of thc 
'rorcl~cs" 1, which is rhc tribal entity that r n h ~ l l ~ ~  o~r-nc she Lake of tile 'I'orches Itcsorr. 
4 :asino. kd at 1059. 'I'l~c corrrt found that t l~csc  tcrlns "rakci~ cof lccri~el!; and 
individ~~aIIy" n13dc 111s t~ond trust indenrurc a t  issue a rnanagcmcnr contracr. kd. :lr 1000. 

Neither of thc. Agrcemcnts grants Ximay control ovcr nlnnaqcmcnr dccisiorls. 
I InIi kc  in L r d ~  irr of t/l~ Totrhcs, thc itgreemcnrs do not grant 1-\in~;1?. authority eo 
dctcrminc cfie amount ro lx: spcnt an  capital oipenditures. nor do rhc.!: granc rlrc 
company any ct~nrral aver hiring or firing of any managen~cnt personnel. AII of rlinva!l's 
responsibilities t~ndcr  rhc Devclopmcnr Agrcemcnt xvill bc complcte upon rhc npuning 
of the :Iinvay Hcighzs casino. Accordingly. t hc  Courr's uonccrn with on-going 
discrcrionary contcol over managcmcnt decisions in J . ~ d r  o f f h  To~'c/Ir.r is i~ut- applicalllc 
herc. 

1:urrhcr diffcrcnciating the  Agrcemcnts herc from the  indenture ar issue in Lnh 
qfthr 7;7wJIrs is that hcrc the Tribe pledges r l~c nct rcv-enues of the <:hewelah Casino as 
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seui~riry for che 1o;tn. I,nan .Agrcerncnc, 5 3.6. 'l'he 'I'ribc dcfincs ~ ~ C T I ~ P I I N F  as i t  applies 
to g iming as. "(T;russ Gaming Rcvcnue (win) from Ciamirig Operations Iess all Gnming 
related Operating Espcnses, c x c l ~ l d i ~ ~ g  the imanagtI1Ient foe. and Icrs thc rctail valr~u of 
any Promorir>nal Allotr~ances." LO;IJI Agreemcn t, 3 3.6 ~ . f e~ ' e? l r i~~~y  Cheu clah r\ Ear~rtgement 
Agrecmenr. 'l'htis, rhc  sccuriry fur  t he  linc of crcdic issued ptirsualzt to the Iman 
Agtcen~cnt does not include the gross gaming rcvenuc of the Trihc's r ~ n ~ i n g  enterprise. 
and opcra~ing cipenscs are explicitly e~cluded fmm the collateral. .As such. rhc plcdgc 
of callatcral does nnr make t h c  I ,clan Xgrcement 3 rnai1:igcment contract. 

1 notc also that ncidlcr ef the Agrccn~cncs sers otit the appoint~ncnt of a reccivcr 
3s a remedy upon dcfault. 'Ihc I,mn Agreemcnr does. hotrtevcr, allow iIinvay co 
..L cscscise an!; rights available tn tl'rc 1,enclcr urict~ respcct to tllc CoIlareral as confcrrcd 
rrpon I ,cnder in oonnecrion cvitl~.. .rhc UCC. or othcr appticnblc pun-isions of law.'' [,(>an 
Agrcerncnt, 8 1 l{h). 'Thosc rights prcsumabl~r includc tIlc appoinrmcnt. of a sccciver. 
'I'he callatcraI, howcver, is  IirnitetI to net rer.enucs, ~i~fi icl~ cxuludes any operating 

r 7 espunscs, I hcrcff~re. any a p p o i ~ ~ t c d  rcccivcr ctruld not exerr managcnleni control over 
the ~a rn ing  faciliq- through control over irs operating ospcnses. 

I:inally, you asked for my opinion as to whcther  rhe .;\grt.cmcncs t.iolatc 1C;KA's 
rctluirernenr that rile 'I'ribe t w e  thc soic proprieran brqesr in irs ~ a m i n g  ct~tcrprisc. 
'!'he i~uselapmcnt Agreemcnr provides :I fcc r 

. . 
l3;iscd on rhu parrics7 rcprcsenmrionr and indust5  s~~ni ia rds .  i h c  >cvelopmcnr tcc 
~ laes nm appear m consrirute a p ropr ie ra~  inrcrest. tlo~vcver. in7 opinion with regarri LC, 
proprietary intcrcsr may changc i f  the partics cnrer inti) a stibscclucnt rnanilgcmcnr 
agrecmcnt ~V~IOSL'  tcrnls i n c ~ r p o ~ . ~ t c  or alter the Devclopn~e~~ t A ~ ~ C C M C I I I  in any 
material way. 

-7 

in rhc same w i n .  th  f . bnrcrcsr rare and other fees in rhe Loail Agrcemcnr tt 
reflect prevailing nlarkct rates an3 are not inconsistent wirh other csrnrncruial rypc 
loans. E'srrrhcr, rhc Agrcernenrs also do not transfer any ownersI~il> interest in thc 'i'ribcs' 
gaming enterprise. 'I'hus, t'tic I,oan Agrccrnent docs not appear to grant a propric-car). 
inrcrcst in thc I'rihe's g ~ n ~ i n g  opefarions to Ainvav. 

'I'he ,i\grccmenrs plcdgc net rathcr chan gross revenues, and nathing givcs 
r2invap or any third parry the  discretion ur authority to nlanage any part of rhc 'i'ribe's 
gaming opurations. Therefore, it is my opinion that the Apeemcnts arc not managcmcnr 
contracts requiring the approval of the KICX Chairnoman. 



I ar~t ic ipatc  h a t  this lettcr will be rl~c sul~jcct of Freedom of Infonnacion ."it 
("E'OIrI'') scrlrrcsts. Sinor we belic~+c. rl.iat some nf t h e  in for r~~at ion  in this leccer may &I1 
w i ~ h i n  I:OIA cxe~nption -C.(c), which applies .co cr~nfidcntial and proptictary infc~rn~arion 
the  relcasc of wllich could cause substantial harm, E ask that you prnvidc mc wit11 your 
views regarding rclease 11 irhin ten davs. 

I am also sending of copy of t hc  submitted agrecmcnts to thc 13epartmcnt of 
Intcrior Officc of I n d j a ~ ~  Gaming for  review under 25 I ;.S.C. 4 81. If \;ou have arry 
cjucstions. plcase contact NIGC Sraff Attorney X'lefissa Schlichting ar 1202) 632-7003. 

PC': I'aula Hart. L>ircccor 
OFfice of Indian C;an~ing Xfa~~ngen~cnr 

(\.in 1 IS \[ail nlincnming) 

Scc~rr (:rowclI. Escl. 
I ~mweH I,aw Oficcs 

4 vi :~  c-mail: ~cncrcrn~vcll@hotmni1.~i~n1) 


