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111 reply, p1e:lsc ;Iddress to: 
Milin Interior, Room 6456 

Ms. Penny Cole~nan 
Associate General Counsel 
National Indian Gaming Comnlission 
1441 L Street, N.W., 9th Floor 
Washington, D.C. 20005 

Dear Ms. Coleman: 

Your office has requested a legal opinion regarding whether land held in trust by the Secretary 
h 

of the Interior for the 'rule River Indian 'I'ribe in Californi;~ Inay be used for tribal gaming under 
C 

the Indian Gaming Regulatory Act ("IGRA"), 25 U.S.C. $5 2701-21 (1988). We corlclude that 
f- r 
I 

the Tribe may not conduct gaming on its IIighway 190 property because the land was taken into 
trust after October 17, 1988 and does nut come within an c,xception to IGRA's prohibition G , -, 

\ against tribal gaming on trust lands acquired iil'tcr that date. 6 
Background 9 

0' 
On December 13, 1994 the Secretary of the Interior accepted title to 39.93 acres of land in trust 
for tlie Tule River Indian Tribe of California ("'l'ribe"). The trust land ("I-Iighway 190 
property") is located near Lake Success in Tularc County California, approximately 10 rrliles 
from the Tribe's reservation. 

The land was taken into trust based on tile 'I'ribe's rcprese~ltation t t ~ ; ~ t  the property was inteilded 
for developme~lt of a destination hotel resort. Recently, the Tribe issued a notice of its intent 
to cornrnence gaming upon tlie Highway 190 property. See February 9, 1996 Letter from 
Sacrar.liento Area Director of the Bureau of Indian Affairs to Chairman Duane Garfield, Sr. (on 
file in the Solicitor's Office). 

Sectio~i 20 of IGKA 

Section 20 of IGRA, 25 U.S.C. 3 2719, prohibits gaming on lands acquired by the Secretary 
in trust for the beoefit of an Indian tribe after October 17, 1988, unless the lands satisfy one of 
several exceptions. The prohibition will not apply if: 

(1) such lands are located within or contiguous to the boundaries of the 
reservation of the Indian tribe on October 17, 1988; or 



(2) the Indian tribe has no reservation on October 17, 1988, and . 

(B) such lands are located in a State other tllan Oklahorna and are within tlie Indian 
tribe's last recognized reservation within the State or States within which such Indian 
tribe is presently located. 

See 25 U.S.C. 3 2719(a). 'The Act additionally provides that the prohibition against off- 
reservation Indian ga~ning will not apply wlieri tlie Secretary, after consultation with the Indian 
tribe and appropriate State, and local officials, including officials of other nearby Indian tribes, 
determines that a gaming establishment o11 newly acquired lands would be in the best interest 
of tlie Indian tribe and its members, arid would not be detrirnental to the surrounding 
comnlunity, but only if the Governor uf the Statc i l l  wliicli the gaming activity is to be conducted 
concurs in the Secretary's detennination. See 25 U.S.C. 5 2719(b)(l)(A). 

The Bureau of Indian Affairs has informed us that the Highway 190 property is off-reservation 
trust land.' As such, the land was not located within or co~ltiguous to the boundaries of the 
reservation of the Indian tribe on October 17, 1988. Our office has previously determined that 
"contiguous" as used in IGRA nleans land t l l r~ t  is "adjacent to and toucliing" a tribe's 
reservation. 111 this instance, the 'l'ribe's IIighwily 190 property is ~ i o t  adjacent to and does not 
touch the Tribe's reservation. 'Thus, the exception at 25 U.S.C. 5 2719(a)(l) is inapplicable 
here. We note that the Tule River reserv;ition was in existence on October 17, 1988 and thus 
the exception at $ 2719(a)(2)(B) is likewise inapplicable to this property. 

Under 25 U.S.C. § 2719(b), non-contiguous, off-reservation trust land may be used for gaming 
if the Secretary has detennined that a gaming establishment on tlie newly acquired lands is in 
the best interest of the Indian tribe and its members and not detrirnental to the surrounding 
conlmunities but only if the Governor of the State concurs in the determination. 'There is no 
indication that the Tribe has sougl~t such a detennination fro111 the Secretary. Additionally, the 
lands were not taken into trust ils part of' it settleme~it of a land claim, the initial reservation of 
an Indian tribe acknowledged by the Secretary or tlie restoration of' lands for an Indian tribe that 
is restored to Federal recognition. Ilence. the exceptions at 25 U.S.C. 2719(b)(l)(B)(i-iii) are 
not applicable here. 

It is our opinion that Section 20 goes to the available uses of land taken into trust after October 
17, 1988. Tl~us,  when the Tule River India11 'I'ribe requested tlie Secretary to take the Highway 
190 property into trust for econon~ic development, the Secretary acted within his discretion and 
took title to the property in trust for the benefit of [lie Tribe pursuant to 25 C.F.R. Part 151. 
But, because the land was acquired in trust after the October 1988 deadline il~iposed by IGRA, 

The Tule Indian Reservation was originally set apart by executive order in 1873 for 
the use of scattered bands of Indians in California, including the Tule River, King's River, 
Owen's River, Manclie Cajori and otl~ers. By successive executive orders in 1878 and 1928, the 
reservation was diminished. See 45 Stat. 600. 



the land cannot be used for gaming unless the Secretary makes his determination that such 
gaming is in the best interest of the Tribe and its members and not detrimental to the 
surrounding communities and the Governor of the State of California concurs with this 
determination. If the Tribe commences gaming on this land, this will constitute a violation of 
IGRA and the Tribe may be subject to enforcement action fro111 the National Indian Gaining 
Commission and the United States Attorney's office. 

I11 our opinion, the 'Tribe's intention to coriduct gariling on trust lands acquired after October 17, 
1988 triggers Section 20. Absent the applicability of one of the exceptions, gainiilg on the 
Highway 190 property is contrary to the Act. As indicated above, none of the exceptions apply. 
Thus, the Tule River Tribe may not conduct gaming oil the I4iphway 190 property at this time. 

If you have any further questions, please corltact Troy Woodward at 208-6526. 

Sincerely, 

Robert ?'. Anderson 
Associate Solicitor 
Division of Indian Affairs 
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2800 Cottage U'ay 
S a m c n t o .  W o r n h  95825 

V I A  FACSIMUIPI Pm) REGULAR MAIL 

Nr. Duane Garfield, Sr., Chahxm 
Tule River Reservation 
P, 0. BOX 589 
Por tenr l l le ,  California 93258 

Dear Mr. Garfield: 

~t has been brought to our attention Chat the Tribe has issued nocice of its 
inttint t o  commence gaming upon the Tribe's "Highway 190" off-reservation property 
which was accepted into trust in December of 1994. 

Our case reccrd f o r  this acquisition reflects that the subject property, 
consisting of 39.93 acres, was vacant grazing land at the h e  of the Tribe's 
application. The property i s  Loczted near Lake Success in Tulare County 
approximately 12 miles east of the tom of Porterville. The land acquisition 
application stated t h e  intended purpose was to e s w l i s h  a destination xesort 
hotel which wss to include a restaurat, speciality shops, arts m d  crafts 
center, conference center and relaced bmquet facil it ies,  tennis courts, walking 
areas, md parklpicnic areas. 

IncLuded in the application was a Eemorandum of Understanding between the  Tule 
River Tribe and Tulare County wherein the parties ~greed t ha t  t h e  property would 
be developed f o r  destination hote l  r e s o h  purposes and as otherwise consistent 
with the Comity's Foothill Growth Managenent Plan. The Cowty86 plan was adopted 
by the Tribe ( T r i b a l  Resolution to. 35-93). That property was accepted into 
trust f o r  the Tule a v e r  Tribe pursuant to Section 5 of the Ihdian Reorganization 
Act (25 U.S.C. $465) and' implementing regulations in 25 CFR Par t  151. The deed 
was formally accepted on Decsder 13, 1994 by the undersigned and recorded in 
Tulare County on December 23, 1994. 

section 28 of the Indian Gaming Regulatory Act (IGRA) of I988 ( 25  U.S.C. 52719) 
specifically prohibits the conduct of g e g  on lands acquired by t h e  Secretaxy 
in crust fo r  the benefit of an Indian tribe after October 17, 1958 unless -- 

(1) such lands are located w i t h i n  or contiguous to the  bound-axies of the 
reservation of the Indian tribe en October 17, 1988. 

The "Highway 1%'' propeny is neither on nor contiguous t o  the Tule River 
Reservation. 

In our view, 'he only exception t o  the prohlbl t ion on the conduct of gaming on 
newly acquired l a d s  contained w i - b i n  Section 20 that might be applicable to the 
Tule River Tribe would be f o r  the Secretary to detemine, after consultation with 

... I 



the Tribe and appropriate State =d local officials, that a .gaming e s t a b l i h n t  
on the newly acquized lands muld be in the best interest of the ~ribe and its 
~ m b e r s  and such establishmMt Hould not be detr3mmtal  to the surrm-g 
c-ty, and t h e  Governor of California  concurs in that deteminazlon. A copy 
of Section 20 of the IGM is enclosed f o r  your ready reference. 

Based on the foregoing, it is our poSi-Cicn. ?32Z coraencement cf g m h g  on the 
"Highmy 190" property hvuld, a t  this t h e ,  constitute a Violation of Section 
20 of the IGiVi. Accorilhgl~, by copy of this letter, we are ref,erring chis 
matter to the National Indiim Gaming Commission and the U;S. Attorney's office 
for appmpriate action. 

Enclosure 

cc: Superintendent, Central California Agency 
,l Depsty Com,Fssj,oner, EX3 

Chairman, National Lndiaix Gaming Conxission 
Direcror, Indian Gmhg M g m t .  , BIA 
U.S. Dept. 02 Justice, Z.?sC2n District, 

A t t n ;  Mug Hendricks, Asst. U.S. Attorney,  Sacramento 
Deputy Regional Solicitor, Ofc. of the Solici tor ,  3- ac rmnto  
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