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Indian nations and the United States government have a sovereign-to-sovereign
relationship established by treaties, agreements, acts of Congress, and court decisions.
European nations that “discovered” what is now the United States asserted exclusive
rights to deal with the indigenous nations in matters related to land and intergovernmental

relations. International law incorporated into federal law was often based on racist views,

but eventually recognized the legal rights of indigenous inhabitants to sovereignty and

property. When the United States Constitution was adopted, the federal government

assumed exclusive authority in all matters related to Indian affairs. Nearly fifty years
later, Supreme Court Chief Justice John Marshall stated that the “Indian nations had
always been considered as distinct, independent political communities, retaining their
original natural rights, as the undisputed possessors of the soil, from time immemorial.”
While the earliest treaties reflected a desire for mutual peace and
intergovernmental respect, later treaties and agreements were geared to the United States’
acquisition of land. In return, the United States provided compensation in various forms.
Most important from the Indian perspective were the promises of permanent homelands,

access to natural resources, and recognition of the right to continue to exist as distinct

sovereign peoples. These rights were to be safeguarded by the United States. Tand-these

promises remain are-at the foundation of the federal trust responsibility despite vacillating

federal policies that resulted in removal, allotment of tribal lands and the associated loss

of approximately 90 million acres of tribal land.

As set out in the leading Indian law treatise, the Cohen Handbook of Federal

Indian Law:



Understanding history is crucial to understanding doctrinal developments in the

field of Indian law. For example, treaty-making with Indian tribes involved

matters of immense scope: The transactions totaled more than two billion acres,

and some individual treaties dealt with land concessions involving tens of

millions of acres. At the same time, treaties included minutiae such as provision

of scissors, sugar, needles, and hoes. Yet, out of the felt needs of the parties to the

treaty negotiations there evolved comprehensive principles that have continued

significance to this day. These include the sanctity of Indian title, the necessary

preeminence of federal policy and action, the exclusion of state jurisdiction, the

sovereign status of tribes, and the special trust relationship between Indian tribes

and the United States. These principles endure beyond the four corners of

negotiated treaties. When Congress ended treaty-making in 1871, these principles

lived on in the “treaty substitutes” that followed in the form of agreements,

executive orders, and statutes. Thus, what is seemingly background becomes the

foreground-indeed the basis-for contemporary judgments.

Although federal policies changed over time from the allotment and assimilation
era to outright termination of the federal-tribal relationship, since 1970 the federal policy
is one of Indian self-determination without termination. This modern policy is
backstopped by the federal government’s trust responsibility to Indian nations. The
Supreme Court concluded that the United States “has charged itself with moral
obligations of the highest responsibility and trust.” This general principle is
implemented through many federal statutes and programs that implement past promises

and modern policy and are intended to promote economic self-sufficiency and the distinct
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sovereign status of Indian nations and their people. Specific obligations include the
following:

e The Department of the Interior is responsible for managing 56 million surface acres
and 57 million acres of subsurface mineral estates for 384,000 Individual Indian
Money (11M) accounts and about 2,900 tribal accounts (for more than 250 federally
recognized tribes). Tribal trust assets include land, water, timber, grazing;-oil, gas,
and mineral resources.

e On trust lands, the Department manages about-$3.9-billion-in-trustfunds-and-more
than 109,000 leases. For fiscal year 2011, funds from leases, use permits, land sales,
royalties, settlements, and income from financial assets, totaling about $400 million,
were collected for about 384,000 open I1M accounts. In FY 2011, about $609 million
was collected for the approximately 2,900 tribal accounts. Collectively, the United
States holds approximately $3.9 billion in trust funds. These numbers are based on
the FY 2011 Audit.

e There are currently 156,596 individual Indian land allotments, and one of the major
challenges facing the administration with regard to these allotments is the increasing
fractionnazation among individual owners of interests in the landland-ownership. As
of early 2012, there are over 4.7 million fractionated interests.

e There are 566 Indian tribes in Alaska and the lower 48 states that are acknowledged
by the United States. Federal policy supports self-determination for these tribes in the
exercise of authority over tribal territories and resources, and a wide variety of roles
under many federal statutes and programs.

At times in the past, the trust responsibility was viewed as a demeaning and

paternalistic guardian-ward relationship. That model is unsuited for the modern self-

determination era, but has not evolved as rapidly as the movement toward self-

determination. Thus the Fhat-outmoded trust model -however-still influences the

performance of the federal government’s obligations to Indian nations and people. For
example, many federal statutes require federal approval of the leasing of tribal and
individual Indian lands for mostvarieus purposes. The exercise of this authority can
sometimes be cumbersome if not implemented in a timely fashion. The federal

responsibilities, however, should serve the valuable function of assisting to ensure the
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appropriate financial return to tribal and individual Indians from the use of trust assets.
While all of the recent Presidential administrations and several acts of Congress call for
extensive consultation with Indian tribes and people in matters affecting Indian interests,
there are many situations where Indian interests are not adequately considered and tribal

requests by individual Indian_nations and individuals for action are not accepted. In some

cases this may be due to conflicting obligations imposed on the federal administration by
Congress, or due to Supreme Court rulings that allow the United States to escape liability
for alleged mismanagement of tribal trust resources. In some cases the United States is
more concerned about protecting itself from future liability than in effectively executing
its trust duties to Indian nations and people. Federal officials must establish clear
protocols for disclosing and minimizing conflicts of interest, which should be
implemented after full consultation with Indian nations. This must go beyond conflicts

that meet minimalvarious legal standards applicable to non-fiduciary relationships and

extend to appearances of conflicts of interest that affect tribal and individual Indian

interests in_any transaction or actions related to trust assets, or the government-to-

government relationshipterms-of-assets. It bears emphasizing that this problem was

identified in 1970:

The United States Government acts as a legal trustee for the land and

water rights of American Indians. These rights are often of critical

economic importance to the Indian people; frequently they are also the

subject of extensive legal dispute. In many of these legal confrontations,

the Federal government is faced with an inherent conflict of interest. The

Secretary of the Interior and the Attorney General must at the same time
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advance both the national interest in the use of land and water rights and

the private interests of Indians in land which the government holds as

trustee.

Every trustee has a legal obligation to advance the interests of the

beneficiaries of the trust without reservation and with the highest degree

of diligence and skill. Under present conditions, it is often difficult for the

Department of the Interior and the Department of Justice to fulfill this

obligation. No self-respecting law firm would ever allow itself to represent

two opposing clients in one dispute; yet the Federal government has

frequently found itself in precisely that position. There is considerable

evidence that the Indians are the losers when such situations arise. More

than that, the credibility of the Federal government is damaged whenever

it appears that such a conflict of interest exists.

It is no answer to this situation to say that the United States Supreme Court has

relaxed the extent of the federal government’s liability to pay money damages in some

cases. Rather, the United States should aspire to a higher moral ground and way to do

that may be by resurrecting the concept of the Indian Trust Counsel identified in 1970.

It is-thus critical that the United States continue to acknowledge its historic legal and

moral obligations to Indian nations i-erder-to further the sovereign-to-sovereign
relationship at the foundation of the many complex dealings that occur on a regular basis.
It must be remembered that he United States would not exist but for the acquisition of

tribal territories that were given in exchange for the continued support and respect of the
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federal government. The promises of permanent homelands and recognition of the right
to continue to exist as distinct sovereign peoples impose solemn obligations on all

branches of the federal government. Similarly, the United States must work diligently to

fulfill the trust relationship initiated with individual Indians through the allotment process.

How those responsibilities are best administered in particular contexts will be the topic of
further work and recommendations by the Indian Trust Responsibility Reform

Commission.
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