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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

e In the Matter of: 
1 

CERTAIN DISPLAY DEVICES FOR 1 
PHOTOGRAPHS AND THE LIKE 1 

Investigation No. 337-TA-30 

COMMISSION DETERMINATION AND ORDER AND COMMISSIONERSI OPINIONS 

Procedural History 

On January 14, 1977, a complaint was filed with the United States 

International Trade Commission under section 337 of the Tariff Act of 1930, 

as amended (19 U.S.C. 13371, on behalf of Charles D. Burnes Company, of 

Boston, Massachusetts [hereinafter "Complainant"],that unfair methods of compe- 

tition and unfair acts exist in the unlicensed importation of hexahedron- 

shaped devices for the display of photographs and the like [hereinafter 

ttdisplay cubes"] into the United States, o r  in their sale, by reason of the 

coverage of such display cubes by the claims of U.S. Letters Patent No. 

3,774,332, the effect o r  tendency o f  such unlicensed importation being to 

destroy o r  substantially injure an industry, efficiently and economically 

.I 
~ .' operated, in the United States. Accordingly, Complainant sought an order of 

exclusion against the imports in question. On February 15, 1977, the Com- 

mission instituted an investigation thereof and published a notice of inves- 
* -  

tigation in the Federal Register of February 18 [42 F.R. 100731. Copies of 



2 

the complaint and notice of investigation were served upon numerous named 

respondents. Of those, only four companies--Montgomery Ward Co., Inc., 

Harben Co., Chadwick-Miller, Inc., and M.I.M. Lador, 1nc.--answered the 

complaint and then only in a general manner. On March 2, 1977, respondents 

were served with interrogatories by Commission investigative staff. On 

May 6 ,  1977, the Presiding Officer issued a notice of preliminary confer- 

ence for May 26, 1977, but no respondent attended this conference. 

On August 1, 1977, Complainant and the Commission investigative 

staff filed a Joint MotionforSummary Determination under section 210.50 

of the Commission's -- Rules of Practice - and Procedure [hereinafter llCRPP1l]. 

None of the respondents opposed the motion by filing affidavits with the 

Presiding Officer, o r  by any other means. Accordingly, on August 31, 1977, 

the Presiding Officer, per CRPP section 210.53, issued his Recommended 

Determination that thecommission: 

1. Determine that there is a violation of Section 337 in the 
importation o r  sale in the United States of display devices 
for photographs and the like meeting the claims of U.S. 
Letters Patent 3,774,332; and, further, 

2. Grant the Joint Motion of Complainant and the Commission 
Investigative Staff for Summary Determination under CRPP 
section 210.50 on all issues (Motion Docket 30-5); and, 
further, 

3. Dismiss certain enumerated respondents for the reason that 
they are not presently importing infringing products, o r  
were not effectively served, and therefore are not proper 
respondents in the investigation (Motion Docket 30-4). 

No respondent filed exceptions o r  alternative findings of fact 

and conclusions o f  law to the Presiding Officer's Recommended Determination 

per CRPP section 210.54, nor did any respondent take any other action. 
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On September 2 ,  1977 ,  t h e  Commission I n v e s t i g a t i v e  S t a f f  f i l e d  

a Supplemental Submission t o  t h e  J o i n t  Motion o f  Complainant and Commis- 

s i o n  I n v e s t i g a t i v e  S t a f f  d i s c u s s i n g  U.K. Patent  No. 1 , 2 7 0 , 7 1 5  [ h e r e i n a f t e r  

" the  B r i t i s h  patent"]  i n  order  t o  complete t h e  r e c o r d  and address  c e r t a i n  

ques t ions  as t o  t h e  existence o f  p r i o r  art  and d e r i v a t i o n  r a i s e d  thereby .  

The Pres id ing  Officer ,  by h i s  Supplement t o  Recommended Determination o f  

September 8, 1977,  d iscussed  t h e  B r i t i s h  P a t e n t ,  h e l d  t h a t  it does n o t  a f f e c t  

t h e  Findings  o f  F a c t  and Conclusions o f  Law o f  t h e  Recommended Determination 

o f  August 31 ,  and amended t h e  Recommended Determination t o  inc lude  f ive  

a d d i t i o n a l  respondents recommended f o r  d i s m i s s a l .  

On October 3 1 ,  1977 ,  t h e  Commission h e l d  a hearing for  t h e  purposes 

o f  hear ing o r a l  argument with  r e s p e c t  t o :  

1. The Pres id ing  Officer's Recommended Determination t h a t  
t h e r e  i s  a v i o l a t i o n  o f  S e c t i o n  337.  

2 .  Appropriate r e l i e f  i n  t h e  event t h a t  t h e  Commission.deter-  
mines t h a t  t h e r e  i s  a v i o l a t i o n  of S e c t i o n  337 and d e t e r -  
mines t h a t  t h e r e  should be r e l i e f ;  and 

3 .  Relief  and t h e  p u b l i c  i n t e r e s t  f a c t o r s  as set f o r t h  i n  
S e c t i o n s  337(d) and (f) o f  t h e  T a r i f f  A c t  o f  1930, which 
t h e  Commission i s  t o  cons ider  i n  t h e  event  it determines 
t h e r e  i s  a v i o l a t i o n  o f  S e c t i o n  337 and determines t h a t  
t h e r e  should b e  r e l i e f .  

Not ice  f o r  t h e  above hearing was i s s u e d  on October 5, 1977 ,  and served upon 

respondents;  no respondent at tended t h e  hear ing.  Oral argument on a l l  
'. 

t h r e e  o f  t h e  above t o p i c s  was presented  by both Complainant and t h e  Commis- 

.- s i o n  i n v e s t i g a t i v e  s ta f f  at t h e  hear ing .  
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Commission Determination 

reviewed (1) t h e  e v i d e n t i a r y  r e  rd i n  t h e  i n v e s t i g a t i o n  

as c e r t i f i e d  t o  it by t h e  P r e s i d i n g  Officer, (2)  t h e  Pres id ing  Officer's 

Recommended Determination and Supplemental Documents, and (3) t h e  hear ing 

r e c o r d  of October  3 1 ,  1977 ,  THE COMMISSION, by a c t i o n  of November 2 9 ,  1977 ,  

unanimously DETERMINED: 

1 .  

2.  

3 .  

To d ismiss  J & M E n t e r p r i s e s ;  Amerex I n t e r n a t i o n a l ,  L td . ;  
Sanyei  New York Corp.;  Wai Cheong I n d u s t r i a l  Co. ,  L td . ;  
Minami Sangyo, Ltd. ;  G .  C .  Murphy Co. ;  Cuckoo Clock Mfg. 
Co. ,  Inc.; R e l i a n c e  Pen and P e n c i l  Corp.;  F.  W. Woolworth 
Co. ;  Crest I n d u s t r i e s  Corp. ;  Henr.y Co.;  T.  Chatani  & Co. ,  
L td . ;  Osaka General  Trading Company, L td . ;  Wing T a t  Indus- 
tr ial  Co.; Medi Mart; Maruyama Noboru Seisakusho K.K.; Wah 
Hing P l a s t i c  and Metal Ware F a c t o r y ,  L t d . ;  O r i e n t a l  P l a s t i c  
F a c t o r y ;  O r i e n t a l  P l a s t i c  I n d u s t r i a l  Corp., Western Uni- 
v e r s a l  (H.K.), Ltd . ;  and Montgomery Ward & Co., I n c .  as 
respondents i n  t h e  i n v e s t i g a t i o n  f o r  t h e  reason t h a t  t h e y  
are n o t  p r e s e n t l y  importing i n f r i n g i n g  products  or were 
n o t  e f f e c t i v e l y  served ,  and t h e r e f o r e  are n o t  proper  respond- 
ents i n  t h e  i n v e s t i g a t i o n  (Motion Docket 30-4 and 30-6) .  

That t h e  J o i n t  Motionfor Summary Determination o f  Complain- 
a n t  and t h e  Commission i n v e s t i g a t i v e  staff should be  
granted f o r  t h e  reason t h a t  t h e r e  i s  no genuine i s s u e  as 
t o  any material fact and t h a t  t h e  moving p a r t i e s  are en- 
t i t l e d  t o  summary determinat ion as a matter o f  law [Motion 
Docket 30-51.  

That t h e r e  i s  a v i o l a t i o n  o f  S e c t i o n  337 o f  t h e  T a r i f f  A c t  
o f  1930 ,  as amended (19 U.S.C. 1 3 3 7 ) ,  by reason  of t h e  
importat ion i n t o  t h e  United S t a t e s  o f  c e r t a i n  d i s p l a y  de- 
v i c e s  f o r  photographs and t h e  l i k e ,  o r  i n  t h e i r  sale by 
t h e  owner, importer ,  consignee,  o r  agent  o f  e i t h e r ,  be-  
cause  such devices  (a) i n f r i n g e  claims l ,  2 ,  and 3 o f  
t h e  v a l i d  U.S. Letters Patent  No. 3 , 7 7 4 , 3 3 2 ,  thereby  con- 
s t i t u t i n g  an u n f a i r  method o r  u n f a i r  act w i t h i n  t h e  mean- 
ing of s e c t i o n  337 ;  and (b) t h e  effect o r  tendency o f  
such u n f a i r  method o r  act i s  t o  d e s t r o y  o r  s u b s t a n t i a l l y  
i n j u r e  an i n d u s t r y ,  e f f i c i e n t l y  and economical ly  operated ,  
i n  t h e  United States,  and 
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4.  

5. 

That t h e  appropriate remedy f o r  such v i o l a t i o n  i s  t o  d i r e c t  
t h a t  t h e  art icles  concerned, display devices  f o r  photographs 
and t h e  l i k e ,  made i n  accordance with one o r  more o f  the  
claims o f  U.S. L e t t e r s  Patent No. 3 ,774 ,332 ,  be  excluded 
from entry i n t o  t h e  United S t a t e s  for t h e  term o f  s a i d  pat-  
ent;  and t h a t ,  a f ter  considering t h e  effect o f  such exclusion 
upon the  publ i c  h e a l t h  and welfare, competitive condit ions  
i n  t h e  United S t a t e s  economy, t h e  production o f  l i k e  o r  
d i r e c t l y  competitive art icles  i n  t h e  United S t a t e s ,  o r  United 
S t a t e s  consumers, such articles should be excluded from 
entry;  and 

That t h e  bond provided f o r  i n  subsection 337(g) (3) i s  deter -  
mined by t h e  Commission t o  b e ,  as prescr ibed by t h e  Secre tary  
o f  t h e  Treasury, i n  the  amount o f  100 percent o f  t h e  value 
o f  t h e  articles concerned, f . 0 . b .  fore ign  por t .  

Commission Order 

Accordingly, I T  IS HEREBY ORDERED: 

1. 

2. 

3.  

4 .  

5. 

That J 6 M Enterpr i ses ;  Amerex Internat iona l ,  Ltd. ;  Sanyei 
New York Corp.; Wai Cheong Industr ia l  Co., Ltd. ;  Minami Sangyo, 
Ltd. ;  G .  C .  Murphy Co.; Cuckoo Clock Mfg. Co., I n c . ;  Rel iance  
Pen and Penci l  Corp.; F .  W .  Woolworth Co.; Crest Industr ies  
Corp.; Henry Co.; T. Chatani & Co., Ltd. ;  Osaka General 
Trading Company, Ltd. ;  Wing Tat  Industr ia l  Co.; Medi Mart; 
Maruyama Noboru Seisakusho K.K.; Wah Hing Plastic and Metal 
Ware Factory,  Ltd. ;  Oriental  Plastic Factory;  Or ienta l  PlBs- 
t i c  I n d u s t r i a l  Corp. , Western Univeral (&K. 1, Ltd. ; and 
Montgomery Ward & Co., Inc .  are dismissed as respondents 
i n  t h e  inves t igat ion  [Motion Docket 30-4 and 30-61. 

That t h e  Joint  Motion f o r  Summary Determination o f  Complain- 
ant  and Commission i n v e s t i g a t i v e  s taf f  i s  granted [Motion 
Docket 30-51 ; 

That display devices  f o r  photographs and t h e  l i k e ,  made i n  
accordance with one o r  more o f  t h e  claims o f  U.S. Letters 
Patent No. 3 ,774 ,332  are excluded from entry  i n t o  t h e  United 
S t a t e s  f o r  the  term o f  s a i d  patent  except (1) as provided i n  
paragraph 4 o f  t h i s  Order, i n f r a ,  or  (2) as such importation is 
l i censed  by t h e  holder o f  U.S. Letters Patent  No. 3 , 7 7 4 , 3 3 2 ;  and 

That t h e  articles ordered t o  be excluded from entry are en- 
t i t l e d  t o  entry  i n t o  t h e  United S t a t e s  under bond i n  t h e  amount 
o f  100 percent o f  t h e  value o f  t h e  ar t ic les ,  f . 0 . b .  fore ign  
p o r t ,  from t h e  day af ter  t h e  day t h i s  Order i s  received by 
t h e  President pursuant t o  s e c t i o n  337(g) o f  t h e  T a r i f f  Act o f  
1930,  as amended,until such time as t h e  President n o t i f i e s  
t h e  Commission t h a t  he approves t h i s  a c t i o n ,  o r  t h e  Presi- 
dent disapproves t h i s  a c t i o n ,  b u t ,  i n  any event ,  not  la ter  
than s i x t y  (60) days after  such day o f  r e c e i p t .  

That t h i s  Order w i l l  be  published i n  t h e  Federal R e g i s t e r  
and served upon each par ty  o f  record i n  t h i s  inves t igat ion  
and upon the'U.S. Department o f  Health, Education 6 Wel- 
f a r e ,  t h e  U.S. Department o f  J u s t i c e ,  t h e  Federal Trade 
Commission, and t h e  Secre tary  o f  t h e  Treasury. 
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Opinion of Chairman Daniel Minchew and 
Commissioners George M. Moore and Bill Alberger 

Our determination and order, supra, are primarily predicated upon 

the following bases: 

1. 

2. 

3. 

4. 

5 .  

6 .  

7. 

The Commission has jurisdiction over the subject matter of 
the investigation and over the respondents named by the Com- 
mission in its notice of investigation [19 U.S.C. 13371. 

Patent infringement has been held to be an "unfair method 
of competition and unfair act" for the purposes of section 
337 of the Tariff Act of 1930, as amended [See, -- e.g.,In r e  
iVOrthern figment Cu., e.& ai., 71 F.2d 447 (C.C.P.A. 1934) 
and 71 F.2d 447, In re Von Clemm, 229 F.2d 441 (C.C.P.A. 1955)l. 

Complainant is the owner of U.S. Letters Patent 3,774,332 
by virtue of an assignment from the inventor, Marshall C. 
Schneider, filed with the U.S. Patent Office, March 9, 
1971 [Recommended Determination, Finding B, p. 61. Com- 
plainant is therefore a proper party to bring a Section 
337 proceeding with infringement of said patent as the 
basis for an "unfair method of competition or unfair act." 

U.S. Letters Patent No. 3,774,332 is a valid and enEorceable 
patent for the purposes of Section 337 [Recommended Determin- 
ation, Findings 19-21, pp. 8-91. Per 35 U.S.C. 282, said 
patent is presumptively valid; respondents did not carry 
their burden of proving invalidity o r  unenforceability of 
said patent [Recommended Determination, pp. 8-9, 15; Supp. 
to Recommended Determination]. 

The accused infringing products which have been imported 
and sold in the United States directly and literally in- 
fringe the terms of claims 1, 2, and 3 of U.S. Letters 
Patent No. 3,774,332 [Recommended Determination, Finding 
G, P. 81. 

Complainant and its subcontractors constitute a domestic 
industry for the purpose of section 337 by producing in 
the United States display devices covered by claims 1, 2 and 
3 of U.S. Letters Patent No. 3,774,332 [Recommended Determin- 
ation, pp. 8, 151. Said domestic industry is efficiently 
and economically operated [Recommended Determination, pp. 
13-14]. 

The domestic industry has suffered substantial economic 
injury from the loss of sales and resultant loss of revenue 
by reason of the importation and sale of articles which in- 
fringe the claims of U.S. Letters Patent No. 3,774,332 [Recom- 
mended Determination, pp. 9-13]. 
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b 

8 .  On motion per CRPP Section 210.50(b), movant is entitled to 
summary determination if the pleadings and any depositions, 
admissions on file, and affidavits show that there is no 
genuine issue as to any material facts and that the moving 
party is entitled to a summary determination as a matter of 
law. 
ing Officer does not reveal a genuine issue as to a material 
fact. Furthermore, the facts as found by the Presiding 
Officer and adopted in our opinion lead to our conclusion 
that the moving party is entitled to a summary determination 
as a matter of law. 

Our review of the record certified to us by the Presid- 

9. Our consideration of the effect of exclusion upon the public 
health and welfare, competitive conditions in the United 
States economy, the production of like o r  directly competi- 
tive articles in the United States, o r  United States con- 
sumers as required by Section 337(d), does not lead us to 
the conclusion that an exclusion order should not be issued. 

In order to further explain the Commission's determination and 

order, we shall briefly comment upon three areas of concern in the discussion 

below: 

I. The more pertinent patent-related issues raised during the 
course of the investigation respecting: 

A. The "British Patent" [U.K. Patent No. 1,270,7151; 

B. The "Nyman Patent" [U.S. Letters Patent No. 3,703,4051; 
and 

C. Various allegations respecting the validity of the 
"Schneider Patent" [U.S. Letters Patent No. 3,774,3321. 

11. The Commission's consideration of the "public interest" 
factors of section 337(d) in determining to enter an exclu- 
sion order; and 

111. Rationale for a bond of 100 percent of the value of the 
articles concerned, f.0.b. foreign port. 

I. Patent Issues 

The display device which is the subject of the investigation was 

invented by Marshall C. Schneider and patent rights assigned by him to Com- 

plainant. Upon application Serial No. 127,279, filed in the U.S. Patent 

Office on March 23, 1971, U.S. Letters Patent 3,774,332 was issued to Com- 

plainant on November 27, 1973. 
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T i t l e  3 5 ,  United States Code, s'ection 1 0 2 ,  provides  as f o l l o w s :  

A person s h a l l  be  e n t i t l e d  t o  a p a t e n t  u n l e s s :  

(a) t h e  invent ion  was known o r  used by o t h e r s  i n  t h i s  
country ,  o r  patented  o r  descr ibed  i n  a p r i n t e d  p u b l i c a t i o n  i n  
t h i s  o r  a f o r e i g n  country,  b e f o r e  t h e  i n u e n t i m t h e r e o f  by t h e  
a p p l i c a n t  f o r  p a t e n t ,  o r  

(b) t h e  invent ion  was patented  o r  descr ibed  i n  a 
p r i n t e d  p u b l i c a t i o n  i n  t h i s  o r  a f o r e i g n  country o r  i n  p u b l i c  
u s e  o r  on sale i n  t h i s  country ,  more than one y e a r  p r i o r  t o  
t h e  d a t e  o f  t h e  app2ica t ion  f o r  p a t e n t  i n  t h e  United S t a t e s ,  
, . . (Emphasis added) 

Accordingly ,  i n  order  t o  create s u c c e s s f u l l y  a genuine i s s u e  o f  material 

fact as t o  t h e  v a l i d i t y  o f  Complainant's p a t e n t  f o r  t h e  purposes o f  CRPP 

s e c t i o n  210 .50 ,  a respondent o r  o t h e r  p a r t y c o u l d ,  f o r  i n s t a n c e ,  provide e v i -  

dence o f  knowledge o r  use  o f  t h e  invent ion  p r i o r  t o  t h e  invent ion  t h e r e o f  

by Marshall  C .  Schneider  o r  evidence o f  t h e  p a t e n t  o r  d e s c r i p t i o n  i n  a 

p r i n t e d  p u b l i c a t i o n  i n  t h i s  o r  a f o r e i g n  country ,  o r  p u b l i c  u s e  o r  sale 

i n  t h i s  country of  t h e  invent ion  more thrm one y e a r  prior t o  t h e  date of  

t h e  app2ica t ion  for  t h e  patent i n  t h e  United States by Marshal2 C. Schneider .  

Such genuine i s s u e s  o f  material fact do n o t  appear i n  t h e  r e c o r d .  The f o l -  

lowing t h r e e  s e c t i o n s  d i s c u s s  t h o s e  p a t e n t  i s s u e s  which were r a i s e d  but 

which were n o t  s u f f i c i e n t  t o  c o n s t i t u t e  genuine i s s u e s  o f  material fact 

i n  t h e  c o n t e x t  o f  CRPP S e c t i o n  210 .50 ,  19  U.S.C. 1337 ,  and 35 U.S.C. 11102 

and 282. 

A .  The " B r i t i s h  Patent"  [ U . K .  Pa tent  No. 1 , 2 7 0 , 7 1 5 1 .  

Appl ica t ion  f 0 r U . S .  Letters Patent  3 , 7 7 4 , 3 3 2  ("Complainants' patent" ]  

was f i l e d  March 2 3 , 1 9 7 1 .  The f irst p a t e n t i n g  and p u b l i c a t i o n  o f  t h e  B r i t i s h  

patent  was not  u n t i l  A p r i l  1 2 , 1 9 7 2  [Supp.Submission t o  J o i n t  Motion o f  Com- 

p l a i n a n t  and I n v e s t i g a t i v e  Staff,Memo i n  support ,  p. 31 ,  t o o  l a t e  t o  i n v a l i d a t e  

Complainant's p a t e n t  under 35 U.S.C. 102. Furthermore, even if t h e  B r i t i s h  
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patent had been filed sufficiently early for the purposes of 35 U . S . C .  

102, it would not have affected the right of Complainant to a patent, inas- 

much as the British patent lacked identity of invention (Supp. Submission 

to Joint Motion of Complainant and Investigative Staff, Memorandum in 

Support, p. 3 ) .  

absence of an inner box to support items for viewing from all six sides 

(Affidavit of Marshall C. Schneider, par. 4). 

Namely, the British invention is distinguishable by the 

B. The "Nyman Patent" [U.S. Letters Patent No. 3,703,4051. 

Questions were raised quite early as to the possibility that the 

~yman patent anticipated the Complainant's patent. 

little convincing force when one considers that just over two months before Com- 

plainant's patent was filed and searched, the same Patent Office examiner 

who considered Complainant's patent also reviewed the Nyman patent :(filed Janu- 

However, such suggestions carry 

ary 18, 1971). 

Class 40, subclass 152 and 152.1, with the Nyman patent classified in sub- 

class 152 and the '332 patent in 152.1 (Joint Motion for Summary Determina- 

tion of Complainant and Investigative Staff, Memorandum in Support, p .  6). 

It is highly unlikely that identical prior art would have been overlooked. 

In fact, field search for Complainant's patent included u . S .  

C. Other Patent Issues. 

During the course of the investigation certain respondents made 

assertions that several distinct types of display devices anticipated 

the claims of Complainant's patent. 

devices imported during 1968-1969 anticipated Complainant's patent (Commis- 

sion Oral Argument, p. 42, lines 5-8). Investigation subsequently revealed, 

however, that these display devices were identical to the Nyman patent. Since the 

First, it was advanced that the 
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Nyman p a t e n t  appears not  t o  have been a n t i c i p a t o r y ,  n e i t h e r  were t h e  d i s -  

p l a y  devices  r e f e r r e d  t o  by t h e s e  respondents (Commission Oral Argument, 

p. 4 2 ,  l i n e s  16 -21) .  

Second, it was i n d i c a t e d  t h a t  d i s p l a y  d e v i c e s  i d e n t i c a l  t o  t h o s e  

covered by t h e  claims of Complainant's p a t e n t  (Commission Oral Argument, 

p. 33 ,  l i n e  8) were shipped from Hong Kong t o  t h e  United S t a t e s  i n  December 

o f  1970.  While t h i s  s tatement  i s  l i t e r a l l y  t r u e ,  t h o s e  shipments were o f  

o n l y  sample d e v i c e s .  (Commission Oral Argument p .  3 2 ,  l i n e  12 ) .  The f i rs t  

commercial shipment o f  such d i s p l a y  devices  was n o t  made u n t i l  A p r i l  1 2 ,  

1972 (Commission Oral Argument, p. 3 2 ,  l i n e s  1 3 - 1 4 ) ,  a d a t e  which i s  t o o  

la te  t o  i n v a l i d a t e  Complainant's patent  under U.S. law. I n  a d d i t i o n ,  it should 

be  noted t h a t  sugges t ions  o f  d e r i v a t i o n  are n o t  persuas ive  i n  l i g h t  o f  t h e  

A f f i d a v i t  o f  inventor  Marshall  C .  Schneider  t h a t  he had n o t  v i s i t e d  Hong 

Kong b e f o r e  1976,  f i v e  f u l l  y e a r s  after h i s  a p p l i c a t i o n  f o r  a p a t e n t .  

F i n a l l y ,  a respondent a l l e g e d  t h a t  it had exported d i s p l a y  cubes 

t o  t h e  United S t a t e s  i n  March o f  1971 ( Jo int  Motion f o r  Summary Determination 

of Complaint and I n v e s t i g a t i v e  S t a f f ,  Memorandum i n  Support ,  p .  7 ) .  Though 

t h e  record  c o n t a i n s  a d e a r t h  o f  information about t h e  s t r u c t u r a l  f e a t u r e s  

of t h e s e  d i s p l a y  d e v i c e s ,  even assuming t h e  i d e n t i t y  t h e r e o f  with t h o s e  

covered by Complainant's p a t e n t ,  such e x p o r t a t i o n  occurred at t o o  la te  a 

d a t e  t o  a f fect  t h e  v a l i d i t y  o f  Complainant's patent .  

11. P u b l i c  i n t e r e s t  f a c t o r s  

T i t l e  1 9  U.S .C .  1337(d) provides :  

I f  t h e  Commission determines.  . . t h a t  t h e r e  i s  a v i o l a t i o n  . . .it s h a l l  d i r e c t  t h a t  t h e  articles concerned.  . .be  
excluded. . . u n l e s s ,  a f ter  cons ider ing  t h e  effect  o f  such 
e x c l u s i o n  upon t h e  p u b l i c  h e a l t h  and welfare, compet i t ive  
c o n d i t i o n s  i n  t h e  United S t a t e s  economy, t h e  product ion 
o f  l i k e  o r  d i r e c t l y  compet i t ive  articles i n  t h e  United 
S t a t e s ,  and t h e  United S t a t e s  consumers, it f i n d s  t h a t  
such articles should n o t  b e  excluded from e n t r y .  
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Oral argument advanced before  thc Commission i n d i c a t e s  t h a t  t h e  e11-cr.y 

of an exclusion order  w i l l  not  adversely affect  t h e  p u b l i c  i n t e r e s t .  

most s i g n i f i c a n t  i n t e r e s t s  t o  be balanced i n  t h i s  case are t h e  p r o t e c t i o n  of a 

v a l i d  U.S. pa ten t  as opposed t o  a poss ib l e  inc rease  i n  consumer p r i c i n g .  

The two 

Testimony before  t h e  Commission r e v e a l s  t h a t  Complainant posses ses  

t h e  product ive capaci ty  t o  meet domestic market demand (Commission Oral Argu- 

ment p.53, 1ines16-17) .  Addit ional ly ,  complainant i s  t h e  holder  of  a v a l i d  

U.S.  p a t e n t  and is e n t i t l e d  t o  t h e  remunerative b e n e f i t s  t h a t  normally accrue 

therefrom. 

While,admittedly,consumersrnay pay a higher re ta i l  p r i c e  f o r  t h e  pro- 

duc t  produced by Complainant i n  l i g h t  of a landed p r i c e  d i f f e r e n t i a l  of two-to-one 

(Commission Oral Argument p.  50, l i n e s  4 -7 ) ,  it appears t h a t  t h e  p r o f i t  markup 

i s  a normal r a t h e r  than a premium one (Commission Oral Argument p. 56-57). 

Moreover, consumer c o n s t r a i n t s  prevent premium p r i c i n g .  Plast ic  d i s p l a y  

devices  are not  e s s e n t i a l s  of l i f e .  

granted one, a reduct ion i n  sales i s  s u r e  t o  follow. 

I f  one i s  t o  abuse t h e  pa t en t  monopoly 

For t h e s e  reasons,  t h e  Commission fee ls  an exclusion o r d e r  s t r i k e s  

t h e  most appropriate  balance between pa ten t  p r o t e c t i o n  and consumer i n t e r e s t s .  

111. Bonding 

In  l i g h t  of t h e  fact  t h a t  a two-to-one p r i c e  d i f f e r e n t i a l  e x i s t s  

between t h e  landed p r i c e  o f  t h e  imported product and t h e  sale p r i c e  of t h e  

domestic product , the most e f f i c a c i o u s  bond would be a bond o f  100 pe rcen t  o f  

t h e  value o f  t h e  a r t ic les ,  F.O.B. f o r e i g n  p o r t .  
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Opinion of Vice Chairman Joseph 0. Parker and 
Commissioners Catherine Bedell and Italo H. Ablondi 

The record in this proceeding establishes that after the institution 

of this proceeding, service of the complaint, and the receipt of 

answers from four respondents, the presiding officer issued a notice of 

a prehearing conference. Complainants and the Commission investigative 

staff appeared at this conference but no respondents entered an appearance. 

Thereafter, complainant and the Commission investigative staff filed a 

Joint Motion for Summary Determination, supported by a number of 

affidavits. The Joint Motion for Summary Determination and the affidavits 

were served upon all parties to the proceedings. No responses or opposing 

affidavits were filed by any respondents. On August 31, 1977, the 

presiding officer issued a recommended determination in which he 

determined that there is a violation of section 337 of the Tariff Act 

of 1930, as amended, in the unauthorized importation into the United 

States, and in the sale, of certain display devices for photographs 

and the like, by reason of the fact that such devices infringe claims 1, 

2, and 3 of United States Letters Patent No. 3,774,332, with the effect 

or tendency to destroy or substantially injure an industry, efficiently 

and economically operated in the United States, and recommended that the 

Commission grant the Motion for Summary Determination. All named 

respondents were served with copies of the recommended determination of 

the presiding officer. No exceptions or alternative findings of fact 

and conclusions of law to the presiding officer's recommended determination 

were filed by any respondent. 

the claim of the complainant. 

N o  respondent took any other action contesting 

.. 

1 
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I 

On October 21, 1977, the Commission held a hearing for the 

purpose of oral argument on the recommended determination, public interest 

issues, and appropriate relief in the event the Commission determined 

that there is a violation of section 337. Notice of the above hearing 

was issued on October 5 ,  1977, and served on all parties to the investigation 

including all respondents; 

submission. Both complainant and the Commission investigative staff 

entered an appearance at the hearing and supported the recommended 

determination of the presiding officer and urged that an exclusion order 

be issued. 

no respondent appeared or filed any written 

The affidavits in support of the Joint Motion for Summary Determination 

contain evidence which shows the importation of display devices for 

photographs which infringe complainant's U.S. patent. Such patent is 

entitled to the statutory presumption of validity. The respondents did 

not challenge the validity of the patent with any evidentiary showing. 

The affidavits also contain evidence showing that the effect or tendency 

of the infringing imports is to destroy or substantially injure an 

industry efficiently and economically operated in the United States. 

On the basis of the record in this proceeding, we determine that there 

is a violation of section 337 of the Tariff Act of 1930, as amended. 

Public interest factors 

Section 337(d) of the Tariff Act of 1930, as amended, requires that 

prior to the entry of an exclusion order, consideration be given to the 
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effect of such an order upon the public health and welfare, competitive 

conditions in the United States economy, the production of like or 

directly competitive articles in the United States, and U.S. consumers. 

The Commission, after public notice, provided opportunity for oral 

hearing on these questions. Complainant appeared through its attorney, 

and the Commission's investigative attorney appeared on behalf of the 

Commission. Both counsel presented oral argument in support of the 

entry of an exclusion order. There was no appearance by any other 

governmental agency or any other person in opposition to the entry of an 

exclusion order. From the record in this proceeding, we have determined 

that there is no justifiable reason for not entering an exclusion order to 

remedy the violation found as a result of this proceeding. We therefore 

determine that the entry of an exclusion order is necessary to prevent 

the unfair acts of importation of the subject articles in violation of 

section 337 of the Tariff Act of 1930, as amended, and grant the Joint 

Motion for Summary Determination. 

Bonding 

In view of the price difference between the imported infringing 

article and the domestic products, we determine that a bond in the amount 

of 100 per cent of the value of the imported article is warranted. 
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ADDENDUM 

I t  should be noted t h a t  simultaneously with t h e  i s s u a n c e  o f  t h i s  

de terminat ion  and o r d e r ,  t h e  United S t a t e s  Int .ernat iona1 Trade Commission 

has t r a n s m i t t e d  t o  t h e  S e c r e t a r y  of t h e  Treasury and t h e  Commissioner o f  

Customs a l e t t e r  c o n t a i n i n g  (1)  a d e s c r i p t i o n  of claims 1, 2 and 3 of U.S. 

Letters Patent  No. 3 , 7 7 4 , 3 3 2  as found i n  t h e  P r e s i d i n g  Officer's Recommended 

Determination o f  August 3 1 ,  1 9 7 7 ,  Finding of  F a c t  A, at page 5 ,  and (2) a COPY 

of t h e  aforementioned p a t e n t ,  and (3)  sample d i s p l a y  d e v i c e s  c o n s t r u c t e d  i n  

accordance with t h e  claims o f  s a i d  p a t e n t .  

t r a n s m i t t a l  (1) f o r  t h e  guidance o f  Customs o f f i c e r ;  (2)  f o r  t h e  purpose 

of f a c i l i t a t i n g  enforcement of t h e  Commission's o r d e r ,  and (3)  f o r  t h e  pur- 

pose o f  f u l f i l l i n g  t h e  n o t i c e  requirements of s e c t i o n  337(d),  o f  t h e  T a r i f f  

Act o f  1 9 3 0 ,  as amended. Copies of t h e  l e t ter  o f  t r a n s m i t t a l  t o  t h e  S e c r e -  

The Commission has made such  

t a r y  o f  t h e  Treasury and Commissioner of Customs and c o p i e s  o f  U.S. L e t t e r s  

Patent  No. 3 , 7 7 4 , 3 3 2  a r e  a v a i l a b l e  for  p u b l i c  i n s p e c t i o n  i n  t h e  Office o f  

t h e  S e c r e t a r y ,  United S t a t e s  I n t e r n a t i o n a l  Trade Commission, 701 E S t r e e t ,  

N . W . ,  Washington, D . C .  20436. 

By order  o f  t h e  Commission: - 
L '  

I .. 

/- 

KENNETH R.  MASON 
S e c r e t a r y  

Issued:  January 1 2 ,  1978 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

Investigation No. 337-TA-30 

I 
In the Matter of: 1 

I 
CERTAIN DISPLAY DEVICES FOR I 
PHOTOGRAPHS AND THE LIKE I 

1 

COMMISSION DETERMINATION AND ORDER AND COMMISSIONERS! OPINIONS 

Procedural History 

On January 14, 1977, a complaint was filed with the United States 

International Trade Commission under section 337 of the Tariff Act of 1930, 

as amended (19 U.S.C. 1337), on behalf of Charles D. Burnes Company, of 

Boston, Massachusetts [hereinafter t4Complainanttt],that unfair methods of compe- 

tition and unfair acts exist in the unlicensed importation of hexahedron- 

shaped devices for the display of photographs and the like [hereinafter 

"display cubest1] into the United States, or in their sale, by reason of the 

coverage of such display cubes by the claims of U.S. Letters Patent No. 

3,774,332, the effect or  tendency of such unlicensed importation being to 

destroy o r  substantially injure an industry, efficiently and economically 

operated, in the United States. Accordingly, Complainant sought an order of 

exclusion against the imports in question. On February 15, 1977, the Com- 

mission instituted an investigation thereof and published a notice of inves- 

tigation in the Federal Register of February 18 [42 F.R. 100731. Copies of 
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the complaint and notice of investigation were served upon numerous named 

respondents. Of those, only four companies--Montgomery Ward Co., Inc., 

Harben Co., Chadwick-Miller, Inc., and M.I.M. Lador, 1nc.--answered the 

complaint and then only in a general manner. 

were served with interrogatories by Commission investigative staff. 

On March 2, 1977, respondents 

On 

May 6, 1977, the Presiding Officer issued a notice of preliminary confer- 

ence for May 26, 1977, but no respondent attended this conference. 

On August 1, 1977, Complainant and the Commission investigative 

staff filed a Joint Motion forSummary Determination under section 210.50 

of the Commission's -- Rules of Practice and Procedure [hereinafter IICRPPtt]. 

None of the respondents opposed the motion by filing affidavits with the 

Presiding Officer, o r  by any other means. Accordingly, on August 31, 1977, 

the Presiding Officer, per CRPP section 210.53, issued his Recommended 

Determination that the'commission: 

1. Determine that there is a violation of Section 337 in the 
importation o r  sale in the United States of display devices 
for photographs and the like meeting the claims of U . S .  
Letters Patent 3,774,332; and, further, 

2. Grant the Joint Motion of Complainant and the Commission 
Investigative Staff for Summary Determination under CRPP 
section 210.50 on all issues (Motion Docket 30-5); and, 
further , 

3. Dismiss certain enumerated respondents for the reason that 
they are not presently importing infringing products, o r  
were not effectively served, and therefore are not proper 
respondents in the investigation (Motion Docket 30-4). 

No respondent filed exceptions o r  alternative findings of fact 

and conclusions of law to the Presiding Officer's Recommended Determination 

per CRPP section 210.54, nor did any respondent take any other action. 
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On September 2, 1977, the Commission Investigative Staff filed 

a Supplemental Submission to the Joint Motion o f  Complainant and Commis- 

sion Investigative Staff discussing U.K. Patent No. 1,270,715 [hereinafter 

"the British patent"] in order to complete the record and address certain 

questions as to the existence of prior art and derivation raised thereby. 

The Presiding Officer, by his Supplement to Recommended Determination of 

September 8 ,  1977, discussed the British Patent, held that it does not affect 

the Findings of Fact and Conclusions of Law of the Recommended Determination 

of August 31, and amended the Recommended Determination to include five 

additional respondents recommended for dismissal. 

On October 31, 1977, the Commission held a hearing for the purposes 

of hearing oral argument with respect to: 

1. The Presiding Officer's Recommended Determination that 
there is a violation of Section 337. 

2. Appropriate relief in the event that the Commission.deter- 
mines that there is a violation of Section 337 and deter- 
mines that there should be relief; and 

3. Relief and the public interest factors as set forth in 
Sections 337(d) and (f) of the Tariff Act of 1930, which 
the Commission is to consider in the event it determines 
there is a violation of Section 337 and determines that 
there should be relief. 

Notice for the above hearing was issued on October 5 ,  1977, and served upon 

respondents; no respondent attended the hearing. Oral argument on all 

three of the above topics was presented by both Complainant and the Commis- 

sion investigative staff at the hearing. 
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Commission Determination 

Having reviewed (1) t h e  ev ident ia ry  record i n  t h e  i n v e s t i g a t i o n  

as c e r t i f i e d  t o  it by t h e  Pres id ing  Officer, (2) t h e  Pres id ing  O f f i c e r ' s  

Recommended Determination and Supplemental Documents, and (3) t h e  hear ing 

record  of October 31, 1977, THE COMMISSION, by a c t i o n  of November 29, 1977, 

unanimously DETERMINED: 

1. To dismiss  J 6 M Enterpr i ses ;  Amerex I n t e r n a t i o n a l ,  Ltd.; 
Sanyei New York Corp.; Wai Cheong I n d u s t r i a l  Co., Ltd.; 
Minami Sangyo, Ltd.; G .  C .  Murphy Co.; Cuckoo Clock Mfg. 
Co., Inc.;  Reliance Pen and Penci l  Corp.; F.  W .  Woolworth 
Co,; Cres t  Indus t r i e s  Corp.; Henr,y Co.; T. Chatani 6 Co., 
Ltd.; Osaka General Trading Company, Ltd.; Wing T a t  Indus- 
t r i a l  Co.; Medi Mart; Maruyama Noboru Seisakusho K.K.; Wah 
Hing P l a s t i c  and Metal Ware Factory,  Ltd.; Or i en ta l  P l a s t i c  
Factory; Or ien ta l  P l a s t i c  I n d u s t r i a l  Corp., Western Uni- 
ve r sa l  (H.K.), Ltd. ;  and Montgomery Ward G Co., Inc .  a s  
respondents i n  t h e  inves t iga t ion  f o r  t h e  reason t h a t  they 
are not presen t ly  importing in f r ing ing  products  01: were 
not  e f f e c t i v e l y  served,  and t h e r e f o r e  a r e  not  proper  respond- 
e n t s  i n  t h e  inves t iga t ion  (Motion Docket 30-4 and 30-6). 

2. That t he  J o i n t  Motionfur Summary Determination of  Complain- 
a n t  and t h e  Commission i n v e s t i g a t i v e  staff should be 
granted f o r  t h e  reason t h a t  t h e r e  is no genuine i s s u e  as 
t o  any ma te r i a l  f a c t  and t h a t  t h e  moving p a r t i e s  a r e  en- 
t i t l e d  t o  summary determinat ion as a matter of  l a w  [Motion 
Docket 30-51. 

3. That t h e r e  i s  a v i o l a t i o n  of Sec t ion  337 of  t h e  Tariff  Act 
of 1930, as amended (19 U.S.C. 1337), by reason of t h e  
importat ion i n t o  t h e  United S t a t e s  of  c e r t a i n  d i s p l a y  de- 
v i ces  f o r  photographs and t h e  l i k e ,  o r  i n  t h e i r  sale by 
t h e  owner, importer ,  consignee, o r  agent o f  e i t h e r ,  be- 
cause such devices  (a) i n f r i n g e  claims l ,  2, and 3 of 
t h e  v a l i d  U.S. L e t t e r s  Patent  No. 3,774,332, thereby con- 
s t i t u t i n g  an u n f a i r  method o r  u n f a i r  a c t  w i th in  t h e  mean- 
ing of s e c t i o n  337; and (b) t h e  e f f e c t  o r  tendency of 
such u n f a i r  method o r  act  i s  t o  des t roy  o r  s u b s t a n t i a l l y  
i n j u r e  an indus t ry ,  e f f i c i e n t l y  and economically operated,  
i n  t h e  United S t a t e s ,  and 
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4. 

5. 

That t h e  appropriate remedy f o r  such v i o l a t i o n  i s  t o  d i r e c t  
t h a t  the  articles concerned, display devices  f o r  photographs 
and t h e  l i k e ,  made i n  accordance with one o r  more o f  t h e  
claims o f  U.S. Letters Patent No. 3 ,774 ,332 ,  be excluded 
from entry i n t o  t h e  United S t a t e s  for t h e  term o f  s a i d  pat -  
ent; and t h a t ,  after considering the  effect o f  such exc lus ion  
upon the  publ i c  hea l th  and welfare, competitive condit ions  
i n  t h e  United S t a t e s  economy, t h e  production o f  l i k e  o r  
d i r e c t l y  competitive art icles  i n  t h e  United S t a t e s ,  o r  United 
S t a t e s  consumers, such art icles  should be excluded from 
entry;  and 

That t h e  bond provided f o r  i n  subsection 337(g)(3) i s  deter -  
mined by t h e  Commission t o  be ,  as prescr ibed by t h e  S e c r e t a r y  
o f  t h e  Treasury, i n  the  amount of 100 percent  of t h e  value 
o f  t h e  articles concerned, f . 0 . b .  foreign por t .  

Commission Order 

Accordingly, IT  I S  HEREBY ORDERED: 

1.  

2.  

3. 

4 .  

5 .  

That J & M Enterpr i ses ;  Amerex Internat iona l ,  L td . ;  Sanyei 
New York Corp. ; Wai Cheong Industr ia l  Co., Ltd. ; Minami Sangyo, 
Ltd. ;  G. C .  Murphy Co.; Cuckoo Clock Mfg. Co., I n c . ;  Reliance 
Pen and Penci l  Corp.; F.  W .  Woolworth Co.; Crest Industr ies  
Corp.; Henry Co.; T. Chatani & Co., Ltd. ;  Osaka General 
Trading Company, Ltd. ;  Wing Tat  Industr ia l  Co.; Medi Mart; 
Maruyama Noboru Seisakusho K.K.; Wah Hing Plastic and Metal 
Ware Factory,  Ltd. ;  Oriental  Plastic Factory;  Or ienta l  .PIPS- 
t i c  Industr ia l  Corp., Western Univeral (H.K. ], Ltd. ; and 
Montgomery Ward fr Co., Inc.  are dismissed as respondents 
i n  t h e  inves t igat ion  [Motion Docket 30-4 and 30-61. 

That the  Jo int  Motion f o r  Summary Determination o f  Complain- 
ant  and Commission i n v e s t i g a t i v e  staff i s  granted [Motion 
Docket 30-51 ; 

That display devices  f o r  photographs and t h e  l i k e ,  made i n  
accordance with one o r  more o f  t h e  claims o f  U.S. L e t t e r s  
Patent No. 3 ,774 ,332  are excluded from entry  i n t o  t h e  United 
S t a t e s  f o r  the  term o f  s a i d  patent except (1) as provided i n  
paragraph 4 o f  t h i s  Order, i n f r a , o r  (2) as such importation is 
l i censed  by t h e  holder o f  U.S. Letters Patent  No. 3 ,774 ,332 ;  and 

That t h e  art icles  ordered t o  be excluded from e n t r y  are en- 
t i t l e d  t o  entry  i n t o  t h e  United S t a t e s  under bond i n  the  amount 
o f  100 percent o f  t h e  value o f  t h e  ar t ic les ,  f . 0 . b .  fore ign  
p o r t ,  from t h e  day after  t h e  day t h i s  Order i s  rece ived 'by  
t h e  President pursuant t o  s e c t i o n  337(g) o f  t h e  T a r i f f  Act o f  
1930,  as amended,until such time as t h e  President n o t i f i e s  
t h e  Commission t h a t  he approves t h i s  a c t i o n ,  o r  t h e  Presi-  
dent disapproves t h i s  a c t i o n ,  but ,  i n  any event,  not  la ter  
than s i x t y  (60) days after  such day o f  r e c e i p t .  

That t h i s  Order w i l l  be  published i n  t h e  Federal R e g i s t e r  
and served upon each par ty  o f  record i n  t h i s  i n v e s t i g a t i o n  
and upon the'7J.S. Department o f  Health, Education G Wel- 
f a r e ,  t h e  U.S. Department o f  J u s t i c e ,  t h e  Federal Trade 
Commission, and t h e  Secre tary  o f  t h e  Treasury. 
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Opinion of Chairman Daniel Minchew and 
Commissioners George M. Moore and Bill Alberger 

Our determination and order, supra, are primarily predicated upon 

the following bases : 

1. 

2. 

3. 

4. 

5 .  

6. 

7. 

The Commission has jurisdiction over the subject matter of 
the investigation and over the respondents named by the Com- 
mission in its notice of investigation [19 U.S.C. 13371. 

Patent infringement has been held to be an "unfair method 
of competition and unfair actt1 for the purposes of section 
337 of the Tariff Act of 1930, as amended [See, -- e.g.,In re 
iVOrtnern figment Co., e t  ai., 71 F.2d 447 (C.C.P.A. 1934) 
and 71 F.2d 447, In re Von Clemm, 229 F.2d 441 (C.C.P.A. 195S)l. 

Complainant is the owner of U.S. Letters Patent 3,774,332 
by virtue of an assignment from the inventor, Marshall C. 
Schneider, filed with the U.S. Patent Office, March 9, 
1971 [Recommended Determination, Finding B, p. 61. Com- 
plainant is therefore a proper party to bring a Section 
337 proceeding with infringement of said patent as the 
basis f o r  an "unfair method of competition or unfair act.'' 

U.S. Letters Patent No. 3,774,332 is a valid and enforceable 
patent for the purposes of Section 337 [Recommended Determin- 
ation, Findings 19-21, pp. 8-91. Per 35 U.S.C. 282, said 
patent is presumptively valid; respondents did not carry 
their burden of proving invalidity o r  unenforceability of 
said patent [Recommended Determination, pp. 8-9, 15; Supp. 
to Recommended Determination]. 

The accused infringing products which have been imported 
and sold in the United States directly and literally in- 
fringe the terms of claims 1, 2, and 3 of U.S. Letters 
Patent No. 3,774,332 [Recommended Determination, Finding 
G, P. 81. 

Complainant and its subcontractors constitute a domestic 
industry for the purpose of section 337 by producing in 
the United States display devices covered by claims 1, 2 and 
3 of U.S. Letters Patent No. 3,774,332 [Recommended Determin- 
ation, pp. 8, 151. Said domestic industry is efficiently 
and economically operated [Recommended Determination, pp. 
13-14]. 

The domestic industry has suffered substantial economic 
injury from the loss of sales and resultant loss of revenue 
by reason of the importation and sale of articles which in- 
fringe the claims of U.S. Letters Patent No. 3,774,332 [Recom- 
mended Determination, pp. 9-13]. 
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8 .  On motion per  CRPP Sect ion 210.50(b), movant i s  e n t i t l e d  t o  
summary determination i f  t h e  pleadings and any depos i t i ons ,  
admissions on f i l e ,  and a f f i d a v i t s  show t h a t  t h e r e  i s  no 
genuine i s sue  as t o  any material facts and t h a t  t h e  moving 
p a r t y  i s  e n t i t l e d  t o  a summary determination as a matter of 
law. 
ing Off icer  does not  revea l  a genuine i s s u e  as t o  a material 
fac t .  Furthermore, t h e  facts as found by t h e  Pres id ing  
Off icer  and adopted i n  our opinion lead t o  our  conclus ion  
t h a t  t h e  moving p a r t y  i s  e n t i t l e d  t o  a summary de termina t ion  
a s  a matter of  law. 

Our review o f  t he  record c e r t i f i e d  t o  us  by the  P r e s i d -  

9. Our considerat ion of  t h e  effect  of exclusion upon t h e  p u b l i c  
hea l th  and welfare, competit ive condi t ions i n  t h e  United 
S t a t e s  economy, t h e  production of  l i k e  o r  d i r e c t l y  competi- 
t i v e  a r t ic les  i n  t h e  United S t a t e s ,  o r  United S t a t e s  con- 
sumers a s  required by Sect ion 337(d), does not  lead u s  t o  
t h e  conclusion t h a t  an exclusion order  should not  be i s s u e d .  

In  order  t o  f u r t h e r  expla in  the  Commission's determination and 

order ,  w e  s h a l l  b r i e f l y  comment upon t h r e e  areas of  concern i n  t h e  d i scuss ion  

below: 

I .  

11. 

I11 

The more p e r t i n e n t  pa t en t - r e l a t ed  issues r a i s e d  during t h e  
course of  the  inves t iga t ion  respec t ing :  

A. The "Br i t i sh  Patent" [U.K. Patent  No. 1,270,7151; 

B. The "Nyman Patent" [U.S. Letters Patent  No. 3,703,4051; 
and 

C .  Various a l l e g a t i o n s  respec t ing  t h e  v a l i d i t y  of t h e  
"Schneider Patent" [U.S. Letters Pa ten t  No. 3,774,3321. 

The Commission's cons idera t ion  of t h e  "public i n t e r e s t "  
f a c t o r s  of s ec t ion  337(d) i n  determining t o  e n t e r  an exclu-  
s ion  order ;  and 

Rat ionale  f o r  a bond of  100 percent  of  t h e  va lue  of t h e  
a r t ic les  concerned, f . 0 .b .  fo re ign  p o r t .  

I .  Patent  I ssues  

The d i sp lay  device which i s  the  subjec t  of  t h e  i n v e s t i g a t i o n  was 

invented by Marshall C .  Schneider and p a t e n t  r i g h t s  ass igned by him t o  Com- 

p la inant .  Upon app l i ca t ion  S e r i a l  No. 127,279, f i l e d  i n  t h e  U.S. Pa ten t  

Office on March 23, 1971, U.S. Letters Patent 3,774,332 was i ssued  t o  Com- 

p la inant  on November 27, 1973. 
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T i t l e  35, United States Code, s'ection 102, provides as fol lows:  

A person s h a l l  be e n t i t l e d  t o  a pa ten t  unless:  

(a) t h e  invent ion was known or used by o t h e r s  i n  t h i s  
country,  o r  patented or  descr ibed i n  a p r i n t e d  p u b l i c a t i o n  i n  
t h i s  o r  a foreign country, before  t h e  invent ionthereof  by t h e  
a p p l i c a n t  f o r  pa t en t ,  or  

(b) t h e  invent ion was patented o r  descr ibed i n  a 
p r i n t e d  pub l i ca t ion  i n  t h i s  or a fo re ign  country o r  i n  pub l i c  
u se  o r  on sale i n  t h i s  country, more than one year  p r i o r  t o  
t h e  d a t e  of t h e  application f o r  pa t en t  i n  t h e  United S t a t e s ,  . . . (Emphasis added) 

Accordingly, i n  o rde r  t o  create success fu l ly  a genuine i s s u e  o f  material 

fact  as t o  t h e  v a l i d i t y  o f  Complainant's p a t e n t  f o r  t h e  purposes o f  CRPP 

s e c t i o n  210.50, a respondent o r  o t h e r  pa r tycou ld ,  f o r  i n s t ance ,  provide evi-  

dence o f  knowledge or  use of t h e  invent ion p r i o r  t o  t h e  invent ion the reo f  

by Marshall C .  Schneider or  evidence o f  t h e  pa t en t  or d e s c r i p t i o n  i n  a 

p r i n t e d  pub l i ca t ion  i n  t h i s  o r  a fo re ign  country, or  pub l i c  u se  o r  sale 

i n  t h i s  country of t h e  invent ion more than one year prior t o  the date o f  

the  application for  the patent i n  the United States  by Marshall C. Schneider. 

Such genuine i s s u e s  of material fact  do no t  appear i n  t h e  record.  The f o l -  

lowing t h r e e  s e c t i o n s  d i scuss  those  p a t e n t  i s s u e s  which were r a i s e d  but 

which were not  s u f f i c i e n t  t o  c o n s t i t u t e  genuine i s s u e s  o f  material fact 

i n  t h e  context  of  CRPP Sect ion 210.50, 19 U.S.C. 1337, and 35 U.S.C. 55102 

and 282. 

A. The " B r i t i s h  Patent" [U.K.  Patent  No. 1,270,7151. 

Application f0rU.S.  Letters Patent  3,774,332 ("Complainants' pa t en t " )  

was f i l e d  March 23,1971. 

patent  was not u n t i l  Apr i l  12,1972 [Supp.Submission t o  J o i n t  Motion o f  Com- 

p l a inan t  and I n v e s t i g a t i v e  Staff,  Memo i n  support ,  p. 31, too l a t e  t o  i n v a l i d a t e  

The first pa ten t ing  and p u b l i c a t i o n  of t h e  B r i t i s h  

Complainant's p a t e n t  under 35 U.S.C. 102. Furthermore, even i f  t h e  B r i t i s h  
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p a t e n t  had been f i l e d  s u f f i c i e n t l y  e a r l y  f o r  t h e  purposes o f  35 U.S.C. 

1 0 2 ,  it would not  have a f f e c t e d  t h e  r i g h t  o f  Complainant t o  a p a t e n t ,  i n a s -  

much as t h e  B r i t i s h  p a t e n t  lacked  i d e n t i t y  o f  invent ion  (Supp. Submission 

t o  J o i n t  Motion o f  Complainant and I n v e s t i g a t i v e  S t a f f ,  Memorandum i n  

Support ,  p. 3 ) .  

absence o f  an inner  box t o  support items f o r  viewing from a l l  s ix  sides 

( A f f i d a v i t  o f  Marshall  C .  Schneider ,  p a r .  4 ) .  

Namely, t h e  B r i t i s h  invent ion  i s  d i s t i n g u i s h a b l e  by t h e  

B. The 'INyman Patent"  [U.S. L e t t e r s  Patent  No. 3 , 7 0 3 , 4 0 5 1 .  

Quest ions  were r a i s e d  q u i t e  e a r l y  as t o  t h e  p o s s i b i l i t y  t h a t  t h e  

~yman p a t e n t  a n t i c i p a t e d  t h e  Complainant's p a t e n t .  

l i t t l e  convincing f o r c e  when one c o n s i d e r s  t h a t  j u s t  over  two months b e f o r e  Com- 

p l a i n a n t ' s  p a t e n t  was f i l e d  and searched,  t h e  same Patent  O f f i c e  examiner 

who cons idered  Complainant's p a t e n t  a l s o  reviewed t h e  Nyman p a t e n t  : ( f i l e d  Janu- 

However, such s u g g e s t i o n s  c a r r y  

a r y  1 8 ,  1971) .  

Class 40, s u b c l a s s  152 and 1 5 2 . 1 ,  with t h e  Nyman p a t e n t  c l a s s i f i e d  i n  sub- 

class 152 and t h e  '332 p a t e n t  i n  1 5 2 . 1  ( J o i n t  Motion f o r  Summary Determina- 

t i o n  o f  Complainant and I n v e s t i g a t i v e  S t a f f ,  Memorandum i n  Support ,  p. 6 ) .  

I t  i s  h i g h l y  u n l i k e l y  t h a t  i d e n t i c a l  p r i o r  art would have been overlooked.  

In  fact, f i e l d  s e a r c h  f o r  Complainant's p a t e n t  inc luded u . S .  

C .  Other P a t e n t  I s s u e s .  

During the c o u r s e  o f  t h e  i n v e s t i g a t i o n  c e r t a i n  respondents made 

a s s e r t i o n s  t h a t  s e v e r a l  d i s t i n c t  types  o f  d i s p l a y  d e v i c e s  a n t i c i p a t e d  

t h e  claims o f  Complainant's p a t e n t .  

d e v i c e s  imported during 1968-1969 a n t i c i p a t e d  Complainant's p a t e n t  (Commis- 

s i o n  Oral Argument, p.  4 2 ,  l i n e s  5 - 8 ) .  I n v e s t i g a t i o n  subsequently r e v e a l e d ,  

however, t h a t  t h e s e  d i s p l a y  d e v i c e s  were i d e n t i c a l  t o  t h e  Nyman p a t e n t .  S i n c e  t h e  

F i r s t ,  it was advanced t h a t  t h e  
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Nyman p a t e n t  appears not  t o  have been a n t i c i p a t o r y ,  n e i t h e r  were t h e  d i s -  

p l a y  d e v i c e s  r e f e r r e d  t o  by t h e s e  respondents (Commission Oral Argument, 

p. 42 ,  l i n e s  16-21) .  

Second, it was i n d i c a t e d  that d i s p l a y  devices  i d e n t i c a l  t o  t h o s e  

covered by t h e  claims o f  Complainant's p a t e n t  (Commission Oral Argument, 

p. 3 3 ,  l i n e  8) were shipped from Hong Kong t o  t h e  United S t a t e s  i n  December 

o f  1970.  W h i l e ' t h i s  statement i s  l i t e r a l l y  t r u e ,  t h o s e  shipments were of 

o n l y  sample d e v i c e s .  (Commission Oral Argument p. 3 2 ,  l i n e  12) .  The first 

commercial shipment o f  such d i s p l a y  d e v i c e s  was not  made u n t i l  A p r i l  1 2 ,  

1972 (Commission Oral Argument, p. 3 2 ,  l i n e s  1 3 - 1 4 ) ,  a d a t e  which i s  t o o  

late t o  i n v a l i d a t e  Complainant's patent  under U.S. law. I n  a d d i t i o n ,  it should 

be noted t h a t  sugges t ions  o f  d e r i v a t i o n  are n o t  persuas ive  i n  l i g h t  o f  t h e  

A f f i d a v i t  o f  inventor  Marshall  C .  Schneider  t h a t  h e  had not  v i s i t e d  Hong 

Kong b e f o r e  1976,  f i v e  f u l l  y e a r s  after h i s  a p p l i c a t i o n  f o r  a p a t e n t .  

F i n a l l y ,  a respondent a l l e g e d  t h a t  it had exported d i s p l a y  cubes 

t o  t h e  United S t a t e s  i n  March o f  1971 ( J o i n t  Motion f o r  Summary Determinat ion 

of Complaint and I n v e s t i g a t i v e  S t a f f ,  Memorandum i n  Support ,  p .  7 ) .  Though 

the r e c o r d  c o n t a i n s  a d e a r t h  o f  information about the s t r u c t u r a l  f e a t u r e s  

of t h e s e  d i s p l a y  d e v i c e s ,  even assuming t h e  i d e n t i t y  t h e r e o f  with t h o s e  

covered by Complainant's p a t e n t ,  such expor ta t ion  occurred  at  t o o  late a 

d a t e  t o  affect t h e  v a l i d i t y  o f  Complainant's patent .  

11. P u b l i c  interest f a c t o r s  

T i t l e  1 9  U.S.C. 1337(d) provides :  

I f  t h e  Commission determines.  . . t h a t  t h e r e  i s  a v i o l a t i o n  
. . . i t  shall d i r e c t  t h a t  t h e  articles concerned. . . b e  
excluded.  . . u n l e s s ,  after  cons ider ing  t h e  effect o f  such 
e x c l u s i o n  upon t h e  p u b l i c  h e a l t h  and welfare, compet i t ive  
c o n d i t i o n s  i n  t h e  United S t a t e s  economy, t h e  product ion 
of l i k e  o r  d i r e c t l y  compet i t ive  art icles  i n  t h e  United 
S t a t e s ,  and the United S t a t e s  consumers, it f i n d s  that 
such art icles  should n o t  be  excluded from e n t r y .  
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Oral argument advanced before  t h e  Commission i n d i c a t e s  t h a t  the  en t ry  

of an exc lus ion  order  w i l l  no t  adversely a f f e c t  t h e  pub l i c  i n t e r e s t .  

most s i g n i f i c a n t  i n t e r e s t s  t o  be balanced i n  t h i s  case  are t h e  p r o t e c t i o n  of a 

v a l i d  U.S. pa ten t  as opposed t o  a poss ib l e  increase  i n  consumer p r i c i n g .  

The  two 

Testimony before  t h e  Commission r evea l s  t h a t  Complainant p o s s e s s e s  

t h e  product ive  capac i ty  t o  meet domestic market demand (Commission Oral Argu- 

ment p.53, l i nes16-17) .  Addit ional ly ,  complainant i s  t h e  holder  o f  a v a l i d  

U.S. p a t e n t  and i s  e n t i t l e d  t o  t h e  remunerative b e n e f i t s  t h a t  normally accrue  

therefrom. 

While, admittedly,consumersrnay pay a higher  re ta i l  p r i c e  f o r  t h e  pro- 

duct  produced by Complainant i n  l i g h t  of a landed p r i c e  d i f f e r e n t i a l  of two-to-one 

(Commission Oral Argument p .  50,  l i n e s  4-7) ,  it appears  t h a t  t h e  p r o f i t  markup 

is  a normal r a t h e r  than a premium one (Commission Oral Argument p. 56-57).  

Moreover, consumer c o n s t r a i n t s  prevent premium p r i c ing .  Plastic d i s p l a y  

devices  a r e  not  e s s e n t i a l s  o f  l i f e .  

granted one, a reduct ion i n  sales i s  s u r e  t o  fol low.  

I f  one i s  t o  abuse t h e  pa t en t  monopoly 

For t hese  reasons,  t h e  Commission f e e l s  an exclusion order  s t r i k e s  

the  most appropr ia te  balance between pa ten t  p ro tec t ion  and consumer i n t e r e s t s .  

111. Bonding 

In  l i g h t  of t h e  f a c t  t h a t  a two-to-one p r i c e  d i f f e r e n t i a l  exists 

between t h e  landed p r i c e  of  t h e  imported product and t h e  s a l e  p r i c e  o f  t h e  

domestic product , the  most e f f i c a c i o u s  bond would be a bond o f  100 p e r c e n t  of 

t h e  value o f  t h e  a r t i c l e s ,  F.O.B.  f o re ign  p o r t .  
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Opinion of Vice Chairman Joseph 0. Parker and 
Commissioners Catherine Bedell and Italo H. Ablondi 

The record in this proceeding establishes that after the institution 

of this proceeding, service of the complaint, and the receipt of 

answers from four respondents, the presiding officer issued a notice of 

a prehearing conference. Complainants and the Commission investigative 

staff appeared at this conference but no respondents entered an appearance. 

Thereafter, complainant and the Commission investigative staff filed a 

Joint Motion for Summary Determination, supported by a number of 

affidavits. The Joint Motion for Summary Determination and the affidavits 

were served upon all parties to the proceedings. No responses or opposing 

affidavits were filed by any respondents. On August 31, 1977, the 

presiding officer issued a recommended determination in which he 

determined that there is a violation of section 337 of the Tariff Act 

of 1930, as amended, in the unauthorized importation into the United 

States, and in the sale, of certain display devices for photographs 

and the like, by reason of the fact that such devices infringe claims 1, 

2, and 3 of United States Letters Patent No. 3,774,332, with the effect 

or tendency to destroy or substantially injure an industry, efficiently 

and economically operated in the United States, and recommended that the 

Commission grant the Motion for Summary Determination. All named 

respondents were served with copies of the recommended determination of 

the presiding officer. No exceptions or alternative findings of fact 

and conclusions of law to the presiding officer's recommended determination 

were filed by any respondent. No respondent took any other action contesting 

the claim of the complainant. 
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On October 21, 1977, the Commission held a hearing for the 

purpose of oral argument on the recommended determination, public interest 

issues, and appropriate relief in the event the Commission determined 

that there is a violation of section 337. Notice of the above hearing 

was issued on October 5 ,  1977, and served on all parties to the investigation 

including all respondents; no respondent appeared or filed any written 

submission. Both complainant and the Commission investigative staff 

entered an appearance at the hearing and supported the recommended 

determination of the presiding officer and urged that an exclusion order 

be issued. 

The affidavits in support of the Joint Motion for Summary Determination 

contain evidence which shows the importation of display devices for 

photographs which infringe complainant's U.S. patent. Such patent is 

entitled to the statutory presumption o f  validity. The respondents did 

not challenge the validity of the patent with any evidentiary showing. 

The affidavits also contain evidence showing that the effect or tendency 

of the infringing imports is t o  destroy or substantially injure an 

industry efficiently and economically operated in the United States. 

On the basis of the record in this proceeding, we determine that there 

is a violation o f  section 337 of the Tariff Act of 1930, as amended. 

Public interest factors 

Section 337(d) of the Tariff Act o f  1930, as amended, requires that 

prior to the entry of an exclusion order, consideration be given to the 
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effect of such an order upon the public health and welfare, competitive 

conditions in the United States economy, the production of like o r  

directly competitive articles in the United States, and U.S. consumers. 

The Commission, after public notice, provided opportunity for oral 

hearing on these questions. Complainant appeared through its attorney, 

and the Commission's investigative attorney appeared on behalf of the 

Commission. Both counsel presented oral argument in support of the 

entry of an exclusion order. 

governmental agency or any other person in opposition to the entry of an 

exclusion order. From the record in this proceeding, we have determined 

that there is no justifiable reason for not entering an exclusion order to 

remedy the violation found as a result of this proceeding. We therefore 

determine that the entry of an exclusion order is necessary to prevent 

the unfair acts of  importation of the subject articles in violation of 

section 337 of the Tariff Act of 1930, as amended, and grant the Joint 

Motion for Summary Determination. 

There was no appearance by any other 

Bonding 

In view of the price difference between the imported infringing 

article and the domestic products, we determine that a bond in the amount 

of 100 per cent of the value of the imported article is warranted. 
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ADDENDUM 

I t  should be noted t h a t  simultaneously with t h e  i s suance  o f  t h i s  

de terminat ion  and o r d e r ,  t h e  United S t a t e s  I n t e r n a t i o n a l  Trade Commission 

has t r a n s m i t t e d  t o  t h e  S e c r e t a r y  o f  t h e  Treasury and t h e  Commissioner o f  

Customs a l e t t e r  c o n t a i n i n g  (13 a d e s c r i p t i o n  o f  claims 1 ,  2 and 3 of U.S. 

Letters Patent No. 3 , 7 7 4 , 3 3 2  as found i n  t h e  P r e s i d i n g  Officer's Recommended 

Determination o f  August 3 1 ,  1977,  Finding o f  F a c t  A, at page 5 ,  and (2) a COPY 

o f  t h e  aforementioned p a t e n t ,  and (3) sample d i s p l a y  d e v i c e s  c o n s t r u c t e d  i n  

accordance with t h e  claims o f  s a i d  p a t e n t .  The Commission has made such 

transmittal (1) for  t h e  guidance of Customs o f f i c e r ;  (2) f o r  t h e  purpose 

o f  f a c i l i t a t i n g  enforcement o f  t h e  Commission's o r d e r ,  and (3)  f o r  t h e  pur- 

pose o f  f u l f i l l i n g  t h e  n o t i c e  requirements o f  s e c t i o n  337(d) ,  o f  t h e  T a r i f f  

A c t  o f  1 9 3 0 ,  as amended. Copies o f  t h e  l e t t e r  o f  transmittal t o  t h e  S e c r e -  

t a r y  o f  t h e  Treasury and Commissioner of Customs and c o p i e s  o f  U.S. L e t t e r s  

Patent  No. 3 , 7 7 4 , 3 3 2  a r e  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  i n  t h e  Office o f  

t h e  S e c r e t a r y ,  United S t a t e s  I n t e r n a t i o n a l  Trade Commission, 701  E S t r e e t ,  

N . W . ,  Washington, D . C .  20436. 

By o r d e r  o f  t h e  Commission: m 
-- KENNETH R.  MASON 

S e c r e t a r y  

Issued:  January 12, 1978 





N o t i c e  i s  h e r e b y  g i v e n  t h a r  a c o m p l a ~ i n t  was filed witl l i  t h e  Un:Lted 

t ion 331 o f  t h e  Tar i f f  Act o f  103G, as amended ( 2  9 U . S  . C .  1337) on 

b e h a l f  o f  C h a r l e s  D. Burnes Company, 28 Damel l  S t r e e t  ~ B o s t o n ,  1 4 ~ s ~ ~ -  

c h t i s e t t s  0 2 1 2 7 ,  a l l e g i n g  t h a t  u i i f a i r  methods oL c o i n p e t i r i o n  a - ~ i l  u n f a i r  

acts  exist i n  t h e  i m p o r t a t i o n  o f  hexahedran-shaped devices for d i r , p l a ~  

o f  photographs  and the l i k e  i n t o  t h e  U n i t e d  S t a t e s ,  o r  i i l  tf.,eir sa l -e ,  

by r e a s o n  o f  the a l l e g e d  c o v e r a g e  of such  d i s p l a y  rletrices by a l l  i--laS.ms 

G €  U . S .  L e t t e r s  P a t e n t  140. 3 , 7 7 4 , 3 3 2 .  The c o m p l a i n t  f u r t h e r  a l l e g e s  

t h a t  t h e  e f fec t  or t e n d e n c y  o f  t h e  u n f a i r  methods o f  c o i n F e t i t i o n  arid 

u n f a i r  acts  i s  t o  d e s t r o y  O S  s u b s t a n t i a l l y  i n j u r e  a n  i n d u s t r y ,  e f f i c i e n t l - y  

and e c o n o m i c a l l y  uper ,3te ; l ,  i n  t h e  U n i t e d  S r a t e s .  Compla jnant  r e q u e s t s  

that the i m p o r t s  i n  q u e s t i o n  b e  permanent ly  exc l i tded  f r o n  e n t r y  i n t o  . 
t h e  United S t a t e s .  

Having co : is idered the c o m p l a i n t ,  t h e  IJnFted S t a t e s  I n t e r n a t i o n a l  

? rade  C,ommission, OP F e b r u a r y  10 ~ 1 9 7 7 ,  ORDERED : 



(1) T h a t ,  p u r s u a n t  t o  s u b s e c t i o n  (b) of  s e c t i o n  337 o f  t h e  T a r i f f  

A c t  of  1930 ,  as amended ( 1 9  U.S.C. 1 3 3 7 ) ,  a n  i n v e s t i g a t i o n  be i n s t i t u t e d  

t o  d e t e r m i n e ,  under  s u b s e c t i o n  ( d ) ,  w h e t h e r ,  on t h e  b a s i s  o f  t h e  a l l e g a -  

t i o n s  set f o r t h  i n  t h e  c o m p l a i n t ,  t h e r e  i s  a v i o l a t i o n  o f  s u b s e c t i o n  (a) 

of t h i s  s e c t i o n  i n  t h e  u n a u t h o r i z e d  i m p o r t a t i o n  o f  hexahedron-shaped 

d e v i c e s ,  and components t h e r e o f ,  i n t o  t h e  U n i t e d  S t a t e s ,  o r  i n  t h e i r  

u n a u t h o r i z e d  sa le ,  by  r e a s o n  o f  s u c h  d i s p l a y  d e v i c e s  a l l e g e d l y  b e i n g  

c o v e r e d  b y  t h e  claims, p a r t i c u l a r l y  c l a i m s  1 - 3 ,  of  U.S. L e t t e r s  P a t e n t  

No. 3 , 7 7 4 , 3 3 2 ,  t h e  e f fect  o r  tendency  o f  which i s  t o  d e s t r o y  o r  s u b s t a n -  

t i a l l y  i n j u r e  an i n d u s t r y ,  e f f i c i e n t l y  and e c o n o m i c a l l y  o p e r a t e d ,  i n  

t h e  U n i t e d  S t a t e s .  

(2)  T h a t ,  f o r  t h e  purpose  of  t h e  i n v e s t i g a t i o n  s o  i n s t i t u t e d ,  t h e  

f o l l o w i n g  p e r s o n s ,  a l l e g e d  t o  b e  i n v o l v e d  i n  t h e  u n a u t h o r i z e d  i m p o r t a t i o n  

o f  s u c h  a r t i c l e s  i n t o  t h e  U n i t e d  S t a t e s ,  o r  i n  t h e i r  sa le ,  are h e r e b y  

named as r e s p o n d e n t s  upon which t h e  c o m p l a i n t  and t h i s  n o t i c e  are t o  b e  

s e r v e d .  

F o r e i g n  M a n u f a c t u r e r s  

Hip Kwan On P l a s t i c  Machine F a c t o r y  
Hong Kong 

O r i e n t a l  P l a s t i c  I n d u s t r i a l  Corp. 
Hong Kong 

Wing Tat I n d u s t r i a l  Co. 
Hong Kong 

Poking  I n d u s t r i a l  Co. 
Hong Kong 

O r i e n t a l  P l a s t i c  F a c t o r y  
Hong Kong 

Western  U n i v e r s a l  (H.K. )  L t d .  
Hong Kong 

S h i n g  T a i  P l a s t i c  F a c t o r y  
Kowloon, Hong Kong 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

[ 337-TA-30 3 

CERTAIN DISPLAY DEVICES FOR PHOTOGRAPHS AND THE LIKE 

Notice and Order Concerning Procedure for 
Commission Action 

Notice is hereby given that-- . 
On August 31, 1977, the Presiding Officer in investigation No. 

337-TA-30 [Certain Display Devices for Photographs and the Like], 

an investigation being conducted by the United States International 

Trade Commission under the authority of section 337 of the Tariff Act 

of 1930, issued his recommended determination that: 

1. The Commission determine that there is a violation of 
section 337 in the importation or sale in the United 
States of display devices for photographs and the like 
meeting the claims of U.S. Letters Patent 3,774,332; 
and, further 

2. The Commission grant complainant's and the investigative 
staff's motion for summary determination ["lotion Docket 
No. 30-51 under Commission rule 210.50 on all issues; 
and, further 

3. The Connnission dismiss certain enumerated respondents in 
the investigation for the reason that they are not 
presently importing infringing products, or were not 
effectively served. 

The Presiding Officer has certified the evidentiary record to the Com- 

mission for its consideration. Copies of the Presiding Officer's 

recommended determination may be obtained by interested persons by 

contacting the Office of the Secretary to the Commission, 701 E Street, 

NW., Washington, D.C. 20436, telephone (202) 523-0161. 
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The United S t a t e s  I n t e r n a t i o n a l  Trade Conmission w i l l  hold a h e a r i n g  

beginning a t  10 a.m., e . d . t . ,  October 3 1 ,  1 9 7 7 ,  i n  t h e  Commission's 

Hearing Room, Room 3 3 1 ,  7 0 1  E S t r e e t ,  NW., Washington, D . C . ,  f o r  t h e  

purpose o f  (1) hearing o r a l  argument with  respect t o  t h e  recommended 

determinat ion  o f  t h e  p r e s i d i n g  o f f i c e r  concerning whether ,  i n  t h i s  matter, 

t h e r e  i s  a v i o l a t i o n  o f  s e c t i o n  337 o f  t h e  Tar i f f  A c t  o f  1930 ;  (2) h e a r i n g  

o r a l  argument concerning appropr ia te  rel ief  i n  t h e  event  t h a t  t h e  Commission 

determines  t h a t  t h e r e  i s  a v i o l a t i o n  of s e c t i o n  3 3 7 ,  and determines  t h a t  

t h e r e  should b e  r e l i e f ;  and (3) r e c e i v i n g  information and hear ing  o r a l  

argument, as provided f o r  i n  s e c t i o n  210.14(a)  o f  t h e  Commission's Rules  

o f  P r a c t i c e  and Procedure [19  C.F.R., 210 .14 (a ) ] ,  concerning rel ief  and 

t h e  p u b l i c  i n t e r e s t  f a c t o r s  set f o r t h  i n  s e c t i o n s  337(d) and (f) o f  t h e  

Tar i f f  A c t  o f  1930  which t h e  Commission i s  t o  c o n s i d e r  i n  t h e  event  i t  

determines t h e r e  i s  a v i o l a t i o n  o f  s e c t i o n  337 and determines t h a t  t h e r e  

should b e  re l ief .  

For t h e  purpose o f  t h i s  h e a r i n g ,  parties wishing t o  make o r a l  argument 

with  respect t o  t h e  recommended determinat ion s h a l l  b e  l i m i t e d  t o  no more 

than 30  minutes time p e r  p a r t y ,  10 minutes o f  which may b e  reserved  by  

complainant f o r  r e b u t t a l ;  and parties wishing t o  make o r a l  argument wi th  

respect t o  rel ief  s h a l l  be  l i m i t e d  t o  no more than 1 5  minutes time p e r  party.  

The Commission w i l l  receive informat ion  and hear  o r a l  argument con- 

cern ing  r e l i e f  and t h e  p u b l i c  i n t e r e s t  f a c t o r s  from a l l  p a r t i e s  and i n t e r -  

e s t e d  persons  and agenc ies .  

than 3 0  minutes time i n  making h i s  o r  h e r  p r e s e n t a t i o n ,  and each p a r t i c i -  

pant w i l l  b e  permit ted an a d d i t i o n a l  5 minutes time f o r  c l o s i n g  arguments 

Each p a r t i c i p a n t  w i l l  b e  l i m i t e d  t o  no more 

, 

after  a l l  o f  t h e  30  minute p r e s e n t a t i o n s  have been concluded. 
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Wah Hing P l a s t i c  & Metal Ware Factory 
Kowloon, Hong Kong 

Osaka General Trading Co., Ltd.  
P.O. Box SEMBA 43 
Osaka, Japan 

Wai Cheong I n d u s t r i a l  Co., Ltd.  
Hong Kong 

Miye Sangyo K.K. 
Osaka, Japan 

Maruyama Noboru 
Sersakusho, Japan 

Angel P l a s t i c s  
Hong Kong 

Foreign Exporters  

J & M En te rp r i se s ,  Ltd.  
Hong Kong 

Yipco Trading Co. 
Hong Kong 

Prosperous En te rp r i se s ,  Ltd. 
Hong Kong 

Amarex I n t e r n a t i o n a l ,  Ltd. 
Hong Kong 

Deltex Ltd.  
Hong Kong 

Minami Sangyo Ltd.  
Kobe, Japan 

T .  Chatani & Co., Ltd.  
Sersakusho, Japan 

Sanyei New York Corporation 
1 2 7 1  Avenue o f  Americas 
New York, New York 10020 
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Commission if r e c e i v e d  not  la ter  than 20 days a f ter  t h e  d a t e  o f  service 

o f  t h e  complaint .  Extens ions  of time f o r  submitt ing a response w i l l  not  

b e  granted  u n l e s s  good and s u f f i c i e n t  cause  t h e r e f o r  i s  shown. 

F a i l u r e  o f  a respondent t o  f i l e  a response t o  each  o f  t h e  a l l e g a -  
/ 

L 
t i o n s  which are t h e  s u b j e c t  o f  t h i s  i n v e s t i g a t i o n  as set f o r t h  i n  t h i s  

n o t i c e  w i t h i n  t h e  time provided,  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  a p p l i c a b l e  

d e t a i l  o f  t h e  a l l e g a t i o n s  i n  t h e  compla int ,  may b e  deemed t o  c o n s t i t u t e  

a waiver o f  i t s  r i g h t s  t o  appear and c o n t e s t  each  a l l e g a t i o n  and s h a l l  

a u t h o r i z e  t h e  Commission, without f u r t h e r  n o t i c e  t o  t h e  respondent ,  t o  

f i n d  t h e  facts  t o  b e  as a l l e g e d  and t o  e n t e r  a n  order  c o n t a i n i n g  such 

f i n d i n g s .  

The compla int ,  wi th  t h e  e x c e p t i o n  o f  c o n f i d e n t i a l  in format ion  re- 

f e r r e d  t o  t h e r e i n ,  i s  a v a i l a b l e  f o r  i n s p e c t i o n  by i n t e r e s t e d  persons  

a t  t h e  Office o f  t h e  S e c r e t a r y ,  United S t a t e s  I n t e r n a t i o n a l  Trade 

Commission B u i l d i n g ,  Washington, D . C . ,  and i n  t h e  New York C i t y  Office 

o f  t h e  Commission, 6 World Trade Center .  

/ 
/ i By o r d e r  o f  t h e  Commission: 

& __p ,A& P 
KENNETH R. MASON /-- 

S e c r e t a r y  

I ssued:  15 February 1977 
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Requests f o r  appearances a t  t h e  hear ing should be  f i l e d ,  i n  w r i t i n g ,  

with the Secretary of t h e  Commission a t  h i s  o f f i c e  i n  Washington no later 

than t h e  c l o s e  of business  October 26 ,  1977. Requests should i n d i c a t e  

t h e  p a r t  of t h e  hea r ing  ( i . e . ,  wi th  r e spec t  t o  t h e  recommended determina- 

t i o n ;  r e l i e f ;  o r  r e l i e f  and t h e  pub l i c  i n t e r e s t )  i n  which t h e  r e q u e s t i n g  

person d e s i r e s  t o  p a r t i c i p a t e .  

Notice o f  t h e  Commission's i n s t i t u t i o n  of t h e  i n v e s t i g a t i o n  w a s  pub- 

l i s h e d  i n  t h e  Federal  Regis ter  of February 18, 1977 [42 F.R. 10073-100741. 
-* 

Issued: 

Sec re t a ry  

O c t o b e r  5 ,  1977  






