




UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

A p r i l  2 0 ,  1977 
C 

I n  t h e  Matter o f :  

CERTAIN EXERCISING DEVICES 
) I n v e s t i g a t i o n  No. 337-TA-24 

COMMISSION MEMORANDUM OPINION 

P r o c e d u r a l  h i s t o r y  

On February  3, 1976, Rainbow L i f e g a r d  P r o d u c t s ,  Inc . ,  of E l  

Monte, C a l i f o r n i a ,  f i l e d  a complaint  w i t h  t h e  Commission under  s e c t i o n  

337 of t h e  Ta r i f f  Act of 1930, as amended (19 U.S.C. 1337) ,  a l l e g i n g  

t h a t  c e r t a i n  respondents  v i o l a t e d  s e c t i o n  337 by t h e  u n l i c e n s e d  impor- 

t a t i o n  and sa le  i n  t h e  United S t a t e s  of  c e r t a i n  e x e r c i s i n g  d e v i c e s  

covered by c l a i m s  1, 2, 6-10, 1 2 ,  1 5 ,  and p o s s i b l y  3 and 11 

of U.S. P a t e n t  No. 3,743,280, t h e  e f f e c t  o r  tendency of which i s  t o  

d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  a domest ic  i n d u s t r y  which i s  e f f i -  

c i e n t l y  and economica l ly  o p e r a t e d  i n  t h e  Uni ted  States.  An amendment 

t o  t h e  compla in t  w a s  f i l e d  w i t h  t h e  Commission on March 25, 1976. 

Named as r e s p o n d e n t s  i n  t h e  compla in t  w e r e  several  i m p o r t e r s  of t h e  

I .  ~ s u b j e c t  e x e r c i s i n g  d e v i c e s .  
i .  
i 
; On A p r i l  1 4 ,  1976, t h e  p u b l i c  n o t i c e  of i n v e s t i g a t i o n  w a s  i s s u e d  

( 4 1  F.R. 16617, A p r i l  20, 1976) .  Copies  o f  t h e  n o t i c e  of i n v e s t i g a t i o n  

and t h e  compla in t ,  as amended, w e r e  s e r v e d  on  t h e  r e s p o n d e n t s .  No 

formal  answers t o  t h e  compla in t  were f i l e d .  One respondent  r e p l i e d  
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i n f o r m a l l y .  

t o  f i l e  r e s p o n s e s  i n  c o n f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  s e c t i o n  210 .21  

o f  t h e  Commission's R u l e s  o f  P r a c t i c e  and Procedure  c o n s t i t u t e d  a waiver 

o f  t h e i r  r i g h t  t o  c o n t e s t  t h e  a l l e g a t i o n s  i n  t h e  c o m p l a i n t ,  as amended, 

and t h e  n o t i c e  o f  i n v e s t i g a t i o n .  

The p r e s i d i n g  o f f i c e r  r u l e d  t h a t  t h e  f a i l u r e  o f  r e s p o n d e n t s  

A n o t i c e  o f  P r e h e a r i n g  C o n f e r e n c e  was i s s u e d  on June 2 2 ,  1 9 7 6 ,  

and was s e r v e d  on t h e  parties .  Only t h e  c o m p l a i n a n t ,  t h e  Commission 

i n v e s t i g a t i v e  s t a f f , a n d  one  respondent  r e p l i e d  t h e r e t o .  As o n l y  t h e  

compla inant  and t h e  C o m i s s i o n  i n v e s t i g a t i v e  s ta f f  i n d i c a t e d  a n  i n t e n -  

t i o n  t o  a t t e n d ,  t h e  c o n f e r e n c e  was conducted by t e l e p h o n e  c o n f e r e n c e  

c a l l  on J u l y  1 5 ,  1976.  During t h a t  t e l e p h o n e  c a l 1 , c o m p l a i n a n t  announced 

i t s  i n t e n t i o n  t o  f i l e  a motion f o r  summary judgment i n  l i e u  o f  a h e a r i n g .  

Such motion was r e c e i v e d ,  t o g e t h e r  w i t h  a mot ion  f o r  a r u l i n g  r e g a r d i n g  

t h e  t i m e l i n e s s  o f  i t s  f i l i n g ,  on November 2 0 ,  1976 .  

The Commission i n v e s t i g a t i v e  s ta f f  f i l e d  a r e s p o n s e  t o  t h e  mot ion  

f o r  summary d e t e r m i n a t i o n  on December 2 ,  1 9 7 6 ,  which i n c l u d e d  

c e r t a i n  a d d i t i o n s  and m o d i f i c a t i o n s ,  s u b s e q u e n t l y  a g r e e d  t o  on Decem- 

b e r  9 ,  1 9 7 6 ,  by t h e  compla inant .  A l s o  on December 9 ,  1 9 7 6 ,  t h e  

Commission i n v e s t i g a t i v e  s t a f f  f i l e d  a n  a d d i t i o n a l  set  of proposed 

f i n d i n g s  as a r e s u l t  o f  d a t a  which it had r e c e i v e d  subsequent  t o  i t s  

p r e v i o u s  r e s p o n s e ,  which d a t a  updated and m o d i f i e d  c e r t a i n  f i n d i n g s  o f  

fact r e l a t i n g  t o  t o t a l  i m p o r t s  o f  i n f r i n g i n g  p r o d u c t s  d u r i n g  1 9 7 6 .  

Complainant f i l e d  no o b j e c t i o n s  t o  t h i s  second set o f  a d d i t i o n a l  

f i n d i n g s .  
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On January 21, 1977, t h e  p r e s i d i n g  o f f i c e r  i s s u e d  a recommended 

d e t e r m i n a t i o n  i n  t h e  i n v e s t i g a t i o n ,  under s e c t i o n  210.53 of t h e  Commis- 

s i o n ' s  Rules of P r a c t i c e  and Procedure, that  t h e  Commission f i n d  a vio-  

l a t i o n  of s e c t i o n  337 w i t h  r e s p e c t  t o  c la ims l ,  2 ,  6-10,and 12 of 

U.S. P a t e n t  NO. 3,743,280. No except ions  t o  t h e  recommended determina- 

t i o n  were f i l e d .  

On March 2,  1977, t h e  Commission i s s u e d  a n o t i c e  and o r d e r  announc- 

i n g  a h e a r i n g  f o r  March 29, 1977, b e f o r e  t h e  Commission f o r  o r a l  argu- 

ment and f o r  t h e  r e c e i p t  of in format ion  concerning r e l i e f ,  bonding, 

and t h e  p u b l i c  i n t e r e s t  f a c t o r s  set f o r t h  i n  s u b s e c t i o n s  (d) and ( f )  

o f  s e c t i o n  337. The n o t i c e  a l s o  provided f o r  complainants  f i l i n g  of 

a proposed o r d e r  g r a n t i n g  r e l i e f ,  and a d v i c e  w a s  r e q u e s t e d  from any 

i n t e r e s t e d  person  o r  government agency. 

The h e a r i n g  w a s  conducted on March 29, 1 9 7 7 ,  w i t h  o n l y  t h e  Com- 

miss ion  i n v e s t i g a t i v e  s t a f f  i n  a t t e n d a n c e .  No s u b s t a n t i v e  advice  o r  

i n f o r m a t i o n  w a s  r e c e i v e d  from o t h e r  government a g e n c i e s  i n  response  

t o  t h e  Commission n o t i c e  of March 2,  1977. 

D e s c r i p t i o n  of t h e  s u b j e c t  a r t i c l e s  

The product  which i s  t h e  s u b j e c t  of t h i s  i n v e s t i g a t i o n  i s  com- 

posed of a p a i r  of cords  of e q u a l  l e n g t h  which have h a n d l e s  a t  each end 

t h e r e o f  and which are passed through a h o l e  i n  a s h u t t l e  member, an 

oblong-shaped, buoy-like member, h e r e i n a f t e r  r e f e r r e d  t o  as a s h u t t l e  

assembly. T y p i c a l l y ,  two people  f a c e  each o t h e r ,  w i t h  t h e  s e p a r a t e  

handles  a t  t h e  a d j a c e n t  ends of t h e  c o r d s  i n  each hand. I n i t i a l l y ,  

t h e  s h u t t l e  i s  placed c l o s e  t o  one person  whose hands a r e  t o g e t h e r ;  as 

t h a t  person moves h i s  hands a p a r t ,  t h i s  outward'movement of t h e  hands 

p r o p e l s  t h e  s h u t t l e  a long  t h e  c o r d s  toward t h e  o t h e r  person  whose 

hands are t o g e t h e r  u n t i l  t h e  s h u t t l e  r e a c h e s  him, a t  which t i m e  h e  
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moves h i s  hands a p a r t  t o  r e t u r n  t h e  s h u t t l e  back a long  t h e  co rds .  

The s h u t t l e  i s  moved back and f o r t h  a long  t h e  co rds  i n  t h i s  manner, 

e i t h e r  f o r  e x e r c i s e  o r  a s  a game under such  r u l e s  as  t h e  u s e r s  may 

choose to  adopt .  (Fig. 1 of U.S. P a t e n t  No. 3,743,280 i s  reproduced  

below, w i t h  r e f e r e n c e  numbers omi t t ed . )  

C o n s i d e r a t i o n  of  t h e  i s s u e s  Dresented  

Having reviewed t h e  recommended d e t e r m i n a t i o n  of t h e  p r e s i d i n g  

o f f i c e r  and having  c o n s i d e r e d  a l l  r e l e v a n t  submiss ions ,  t h e  Commission, 

i n  s u b s t a n c e ,  approves  and a d o p t s  t h e  f i n d i n g s  of f a c t  recommended by 

t h e  p r e s i d i n g  o f f i c e r  &/ and,  a c c o r d i n g l y ,  a d o p t s  t h e  recommended 

c o n c l u s i o n s  o f  l a w  of t h e  p r e s i d i n g  o f f i c e r .  

1/ F ind ings  97-99 re la te  t o  expenses  i n c u r r e d  by Complainant b o t h  i n  
c o u r t  a c t i o n s  and i n  p u r s u i n g  i t s  compla in t  b e f o r e  t h i s  Commission t o  
p r e v e n t  impor t s  of i n f r i n g i n g  e x e r c i s i n g  d e v i c e s .  The Commission does  
n o t  c o n s i d e r  such  expenses  i n  a s s e s s i n g  t h e  tendency  o f  i m p o r t s  t o  
d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  an  i n d u s t r y ,  e f f i c i e n t l y  and economi- 
c a l l y  o p e r a t e d ,  i n  t h e  Uni ted  States.  
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Pursuant  t o  s e c t i o n  337,  t h e  Commission must c o n s i d e r :  

(1) whether  t h e r e  i s  a v i o l a t i o n  of  s e c t i o n  337,  and, i f  s o ,  

( 2 )  what remedy should  b e  a f f o r d e d  f o r  such  v i o l a t i o n ,  and 

( a )  whether  t h e  remedy chosen s h o u l d  b e  w i t h h e l d  i n  l i g h t  

of p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  se t  f o r t h  i n  s u b s e c t i o n s  (d)  

and ( f )  of s e c t i o n  337 3 -  11 and 

(b)  should  a n  o r d e r  imposing r e l i e f  i s s u e ,  what amount of  

bond should b e  e s t a b l i s h e d  f o r  t h e  e n t r y  of t h e  s u b j e c t  a r t i c l e s  

u n t i l  t h e  o r d e r  becomes f i n a l .  

Determina t ion  and o r d e r  of t h e  Commission 

I n  a d o p t i n g  t h e  c o n c l u s i o n s  o f  l a w  recommended by t h e  p r e s i d i n g  

o f f i c e r ,  w e  have found v i o l a t i o n s  o f  s e c t i o n  337 proven on t h e  r e c o r d  of 

t h i s  case i n  t h e  u n l i c e n s e d  i m p o r t a t i o n  i n t o  t h e  United S t a t e s  of c e r t a i n  

e x e r c i s i n g  d e v i c e s  by r e a s o n  of  t h e i r  having been made i n  accordance  

w i t h  c l a i m s  1, 2 ,  6-10,and 12 of U.S. P a t e n t  No. 3,743,280 and i n  t h e i r  

. u n l i c e n s e d  sale  by t h e  owner, i m p o r t e r ,  c o n s i g n e e ,  o r  a g e n t  of e i t h e r ,  

t h e  tendency of which i s  t o  s u b s t a n t i a l l y  i n j u r e  an  i n d u s t r y ,  

e f f i c i e n t l y  and economica l ly  o p e r a t e d ,  i n  t h e  United S t a t e s .  

W e  have a l s o  d i r e c t e d  t h e  e x c l u s i o n  of  t h e  s u b j e c t  i m p o r t s  from 

e n t r y  i n t o  t h e  United States  f o r  t h e  t e r m  o f  t h e  p a t e n t ,  and have  de- 

termined t h e  amount of  t h e  bond r e q u i r e d  by s u b s e c t i o n  ( g ) ( 3 )  of  s e c t i o n  

* ’  337 t o  b e  350 p e r c e n t  o f  t h e  v a l u e ,  f.0.b. f o r e i g n  p o r t ,  o f  t h e  a r t i c l e s .  

1/ I f  t h e  Commission d e t e r m i n e s  t h a t  t h e r e  i s  a v i o l a t i o n  of s e c t i o n  
337,  i t  may o r d e r  t h e  a p p r o p r i a t e  s t a t u t o r y  r e l i e f  t o  remedy t h e  v i o l a -  
t i o n  u n l e s s ,  a f t e r  c o n s i d e r i n g  t h e  e f f e c t  o f  s u c h  remedy upon t h e  p u b l i c  
h e a l t h  and w e l f a r e ,  c o m p e t i t i v e  c o n d i t i o n s  i n  t h e  U.S. economy, t h e  
p r o d u c t i o n  of l i k e  o r  d i r e c t l y  c o m p e t i t i v e  a r t i c l e s  i n  t h e  Uni ted  S t a t e s ,  
and U.S. consumers, i t  f i n d s  t h a t  r e l i e f  s h o u l d  n o t  b e  ordered .  
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I n  determining  t o  e x c l u d e  t h e s e  a r t i c l e s  from e n t r y  i n t o  t h e  U n i t e d  

S t a t e s ,  we have c o n s i d e r e d  t h e  e f f e c t  of  such  e x c l u s i o n  upon t h e  p u b l i c  

h e a l t h  and welfare, c o m p e t i t i v e  c o n d i t i o n s  i n  t h e  U n i t e d  S t a t e s  economy, 

t h e  p r o d u c t i o n  o f  l i k e  o r  d i r e c t l y  c o m p e t i t i v e  ar t ic les  i n  t h e  U n i t e d  

S t a t e s ,  and Uni ted  S t a t e s  consumers,  and f i n d  no r e a s o n  why t h e s e  a r t i -  

c les  should not  b e  exc luded f o r  any o f  t h e  e f fects  o f  o u r  d e t e r m i n a t i o n  

i n  t h e s e  areas. An Order d i r e c t i n g  e x c l u s i o n  i n  a c c o r d a n c e  w i t h  t h i s  

Opinion i s  a t t a c h e d ,  and t h e  same h a s  i s s u e d  on t h e  d a t e  o f  t h i s  Opin- 

ion.  

Remedy 

S e c t i o n  337 p r o v i d e s ,  i n  e f f e c t ,  t h a t  i n  t h e  e v e n t  t h a t  t h e  

Commission d e t e r m i n e s  t h e r e  h a s  been a v i o l a t i o n  o f  s a i d  p r o v i s i o n ,  t h a t  

t h e  Commission s h a l l  a p p l y  t h e  remedy o f  e i t h e r  e x c l u s i o n  o f  t h e  

o f f e n d i n g  a r t i c l e  from e n t r y  i n t o  t h e  Uni ted  S t a t e s  o r ,  i n  l i e u  o f  

t h i s  a c t i o n ,  o r d e r  t h e  p e r s o n s  v i o l a t i n g  t h e  law t o  cease and d e s i s t  

t h e i r  unlawful methods and acts .  I n  t h e  Commission n o t i c e  of March 2 ,  

1 9 7 7 ,  w e  s o l i c i t e d  comment on t h e  c h o i c e  o f  remedy i n  t h e  e v e n t  t h a t  a 

v i o l a t i o n  was found i n  t h i s  case. Both  t h e  compla inant  and t h e  Commis- 

s i o n  i n v e s t i g a t i v e  s t a f f  argued t h a t  an o r d e r  o f  e x c l u s i o n  i s  t h e  p r o p e r  

remedy. No o t h e r  comments were r e c e i v e d .  

The r e c o r d  deve loped by t h e  p r e s i d i n g  o f f i c e r  i n d i c a t e s  t h a t  

p e r s o n s  o t h e r  t h a n  r e s p o n d e n t s  have imported t h e  s u b j e c t  ar t ic le .  

T h i s  creates t h e  p o s s i b i l i t y  t h a t  any i n  personam cease and d e s i s t  

o r d e r s  i s s u e d  by t h e  Commission might b e  a v o i d e d  through s h i f t s  

i n  s o u r c i n g  t o  a n y  o f  a number o f  o t h e r  p o t e n t i a l  i m p o r t e r s .  There -  

- 

f o r e ,  t h e  Commission h a s  determined t h a t  a n  e x c l u s i o n  o r d e r  i s  t h e  

a p p r o p r i a t e  remedy i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case. 



7 

P u b l i c  i n t e r e s t  f a c t o r s  

No e v i d e n c e  which would show an  a d v e r s e  effect on  t h e  r e l e v a n t  

p u b l i c  i n t e r e s t s  by t h e  e x c l u s i o n  o f  i n f r i n g i n g  e x e r c i s i n g  d e v i c e s  

from e n t r y  i n t o  t h e  Uni ted  S t a t e s  was submit ted  t o  t h e  Commission by 

t h e  parties t o  t h e  i n v e s t i g a t i o n ,  by t h e  Government agency and depar t -  

ments c o n t a c t e d  by t h e  Commission, o r  by any o t h e r  person .  It appears  

t h a t  t h e  domest i c  i n d u s t r y  h a s  t h e  c a p a b i l i t y  o f  meet ing  t h e  domest i c  

demand f o r  t h i s  product .  

t i v e  c o n d i d i t o n s  i n  t h e  United S t a t e s  and upon Uni ted  S t a t e s  consumers 

i s  n o t  such  t h a t  t h e  o r d e r  should b e  denied.  F i n a l l y ,  t h e  p r o d u c t i o n  

o f  l i k e  o r  d i r e c t l y  c o m p e t i t i v e  art icles  i n  t h e  Uni ted  S t a t e s  w i l l  n o t  

The effect  o f  t h e  e x c l u s i o n  o r d e r  on competi-  

b e  a f f e c t e d  except as p r e s c r i b e d  by t h e  p a t e n t  laws o f  t h i s  c o u n t r y .  

Bonding.--We have determined t h a t  t h e  bond provided f o r  i n  s e c t i o n  

337(g) (3 )  i s  t o  b e  p r e s c r i b e d  by t h e  S e c r e t a r y  o f  t h e  T r e a s u r y  i n  t h e  

amount o f  350 p e r c e n t  o f  t h e  v a l u e  o f  t h e  art icles  c o n c e r n e d ,  f . 0 . b .  

f o r e i g n  p o r t .  IJ S i n c e  t h e  i n f r i n g i n g  e x e r c i s i n g  d e v i c e s  u n d e r s e l l  t h e  

domest i c  product  by  s u b s t a n t i a l  amounts, t h i s  bond amount should  o f f s e t  

affect any c o m p e t i t i v e  advantages  r e s u l t i n g  from t h e  u n f a i r  acts 

i n  t h e  i m p o r t a t i o n  o r  sale o f  t h e  i n f r i n g i n g  art icles .  The amount was 

l/ Commissioner Ablondi  h a s  determined t h a t  t h e  amount o f  t h e  bond 
shGuld b e  200 p e r c e n t  o f  t h e  v a l u e  o f  t h e  articles c o n c e r n e d ,  f . 0 . b .  
f o r e i g n  p o r t .  
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based  upon an  a n a l y s i s  of  w h o l e s a l e  prices o f  t h e  domest i c  low-cost  

product  and t h e  v a l u e  of  t h e  imported product  when e n t e r e d  under items 

737.95 and 735.12 of t h e  Tariff Schedules  of t h e  United S t a t e s .  It i s  

a l s o  t h e  lower  o f  two amounts recommended by complainant  a n d ,  i n  our  

v iew,  p r e s c r i b i n g  d i f f e r e n t  bond amounts f o r  similar p r o d u c t s  would 

create c o n f u s i o n  i n  t h e  a d m i n i s t r a t i o n  o f  our  o r d e r .  






