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UNITED STATES INTERNATIONAL TRADE COMMISSIOIII 
Washington, D . C .  20436 

In thc Matter of 

CERTfiIN NONWOVEN 
GAS FILTER ELEMENTS 

Investigation No. 337-TR-275 

.... _- 1 

LIMITED EXCLUSION ORDER ORDER 

Having determined that there is a violation of section 337 of the Tariff 

FIct of 1930 (19 U.S.C. 5 1337) in the unauthorized U.S. importation and sale 

of the subject nonwoven gas filter elements, having examined the record in 

this investigation, including the written submissions of the parties on the 

issues of remedy, the public interest, and bonding, and having determined that 

the public interest factors listed in subsection (d) of section 337 (19 U.S.C. 

5 1337(d) do not preclude the remedy ordared in paragraph 1, it is hereby 

ORDERED : 

1 .  Nonwoven gas filter elements manufactured by or on behalf of 

respondant Filtrair, bw, DcWerf 16, 8440 RP Herrenveen, The Netherlands or any 

of Filtrair bv's successors, assigns, affiliated persons or companies, 

parents, subsidiaries, licensees, or other relatad business entities of 

Filtrair, bv, that infringe claims 1, 2, 3, 6, 7, and/or 8 of U.S. Letters 

Patent 4,0S6,37S (see Attachments A and E ) ,  are excluded fromm entry into the 

United States for the remaining term of that patent, k, until November 1, 
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1994, cxcept under l i c e n s e  of the patent owner (see Attachment C) o r  as 

pi-ovidcd by law. 
> 

2 .  The excluded a r t i c l e s  s h a l l  be e n t i t l e d  t o  entry  i n t o  the United 

S ta te s  under bond i n  the amount o f  12 percent o f  the entercd va lue of  such 

a r t i c l e s  from the day t h i s  Order i s  rece ived bu: the P re s i den t  pursuant  t o  

subsect ion  (4) o f  sec t i on  3 3 7  o f  the T a r i f f  Act o f  1930 ( 19  U . S . C  

S 1337(g)) .  T h i s  p r o v i s i o n  f o r  entry  under bond s h a l l  remain in e f f e c t  unt i l  

such time as the P r c s i den t  n o t i f i e s  the Commission that he approves o r  

d i sapproves  t h i s  Order o r ,  i f  the Pres ident  f a i l s  t o  take such a c t i o n ,  no 

l a t e r  than 60  days  a f t o r  the date  on which the P r c s i den t  rece ived this  Order.  

3. Not ice  o f  th i s  Order shal l  be publ i shed in  the  Federa l  R e q i s t e r .  

3 .  Thc Secretary  s h a l l  scrve  cop i c s  o f  t h i s  Order  and the Commission 

Op in ion  on Remedy, the Pub l i c  I n t e r e s t ,  and Bonding on each par ty  o f  record  t o  

t h i s  i n v e s t i g a t i o n  arid on thc  Dcpartrnent o f  Health  and Human S e r v i c e s ,  the 

Department o f  J u s t i c e ,  the Federa l  Trade Commission, and the Secretary  o f  the 

Treasury ,  

By o rder  o f  the Commission. 

Kenneth R .  Mason 
Secretary  

I s s u e d :  August 26 ,1988  
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FOREIlGN PATENT 
m1.111 44974 France ... 

P?imorp Ezonsirror-BcmrtQ Nooick 
AfImay, Agent, w finn-Burgess, BinWage B Sprung 

A gu filter eimnent comprising a holding frame a d  a 
plurality of rclf-supporting wedgeahaped filler pockets 
each having io wide end open and secured to said 

rymmevial pocket M v a  sccurcd to one another dong 
the wedge edge ud centrally dong the opposite wedge 
end faces, a d  I plurality of h i n u  spring elemmu 
with each p&et extending from adj-r the opn end 
toward the wedge eetm o c h  epocing element being 
YCMd to the opporite incliacd wedge fwxr e& filtet 
pocket king rcadaed df-rupporting by tbe securing 
of the nats-&matts to ona mother Md the cccorin# of 
the spacing eleama to rhe poeka. A d v r n u g d y  the 
filter pockm d comprises fwibk fibas, the pocket 
h d v a  being &id to one mother by fusion md the 
spldn8 elemtna king secured to the pocket by fusion. 
The ranmining wedge edgea also mry be r t i f l i  by 
fusicm and ddirioari stlffhing lines may be provided in 
each iodined wedge frce extending from adjacent the 
Open and toward the wedge edge. 

9Qlrlar,th*R&=- 

WI CT 

flWW, erh d m t  CORlpeng wr Of SUbStAlltblly 

3 

‘2 



U.S. Patent ROV. 1, 1977 Sheet 1 of 2 4,056,375 

7 1 
5 I 

F1G.I 



U.S. Patent NIV. I ,  1977 Sheet 2 of 2 4,056,3 75 

x 3 



4,056, 
1 

GAS FILTER ELEMENT 

BACKG ROUP I D 
The invention relata to a g u  Iilter element. 5 
Such film are used for the :epurtion of florting 

psrticla from an air s v a m  such Y the air entering 
vmtihting or air conditioning qulpment or king recir- 
culrted thereby. 

it is known to uy filter uniu coni rining u the fdcCring 
medium nonwoven m u  of 61Ur or textile fikn. It is 
rdvantrgeoor for such nonwoven MU to be u!ied in stin 
supporting h t b  daig118 known u higb surface ua 
filter uniu in which the edges 7f tbe pi- of mat 15 
inserted in a Vahapd configuration ~ . c f u n p a i  to the 
holder in a duu-tigbt nun- by appropriately shaped 

A filter of this kind is d a c r i k d  for u r m p l c  in 
Oamu~ Petty PU No. 6,#w,374. DW to the st i f f  
mounting of the Nter media, sucb hi& surf= 
filter duigrr have puticululy good churcrarrua 
with regard to degree of dust squat& dust boldiag 
uprcity and dm adhaion. Their rut however, h 90- 
ecommticrl inumuch Y the mounting M very upm- 
sive. F u r t h m w h  Lk relrrively g m t  Mount  of time 23 
r q u i r d  for the rep1-t of the dust-fdled pieces of 
matting with c l a n  OMI conrtituta a d i d v l a t r g c  
Fonhennom, in dl such fdter ekwna anrrideirble 
difliculty k involved ia making sure thU the hdkd 
mat rcc(i0nr M joined together in a dmt-free rmaOa w) 
dong Ihe ed6- for othawrrc ' dust I& CUI occ01. 

In recent t i m a  filter ekmmu have kcomc known 
which have an exterarlly similu confifuntioa wbik 
dkpcnring with nifl supporting structure& 

c u t - t d u p e  picca of glua likr or textik fiber matting, 
sucb pieces have heretofore been m a n b k d  by sewing, 
cementing or spot welding to form the rtd filter 
pockets. Vuiotn numben of t h a e  fdta pockets u e  
joined removably Of immovably to 8 frOnt moUnting 40 
frame. The element is commonly u d  u a mdy-usrm- 
bled unit. Such fdter eleinenu have not, however, been 
widely rued. The individual filter pock- b.lloon under 
operating condition& rrsulting in irregulu dLvibutioa 
of the flow on the active filter surfacu. Fluttering oc- 45 
c u m  md this results not only in an unsatisfactory sepa= 
ration of dust p d a  but also the danger of dunage to 
the filter pockets u wdl u the danger of conuminrtion 
of the filtered air by the fdta fibem It has furthamm 
been found that the known outer stitching of the ramc Jo 
gathm the edga of the m u  imperfectly, so that edge 
piping must be pmvidcd to protect them. In ddition- 
especially in the aae of fine and ultn-fine filter 
elements-the unavoidable h o k  c r a t e d  by the penem- 
tion of the needles have to be cemented shut by expen- S5 
rive hand operations 
To prevent the filter pockets of an element from 

touching one another when they balloon under opent- 
ing conditions, thereby impairing their efliciency, a 
variety of  methods hu been used to r a t n i n  the bal. 60 
looning action. but none of them has been entirely satis- 
fktory. When the opposite siderof the filter pocket are 
joined directly to one another by tack stitching or con- 
tinuous stitching, the a r m  where the sides u e  joined to 
one another are,comprencd together, and this reduca 65 
the eflective filter uu, even though each pocket is 
prevented from ballooning against the adjacent pocket. 
Funhermore. the flow of air into the pockets is reduced 

For the p u p  of seprnting dwt from UI air stream IO 

20 
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and the r & W  of the element to the pusrge of air k 
i n c r d .  

Where the method of joining together &e opposite 
sides of the filter pocket l a v a  sp.ce between the o p  
site =nu, better conditions are achieved with regud to 
air flow, but there M other disadvantages: if the rides 
of the filter pocket are tied together spOr.wiW, any 
fluturing or vibnciorul movemehU betwecn them will 
thrtrlm to t a r  than away from e r h  other at the 
poinu w e  they IVC rt-hed. TO p m m t  t h k  gora 
have kcn rma m e e n  the sides of the filter pocket 
i .c,  ViurgUlU p i a  of fabric M sewn b e t w e  the 
sides of the Rltn pocket from the mouth to the bottom 
thereof, with the apex of the triangle at the bottom of 
the pocket. The dbrdnnrage of this method of stitch- 
ing is the grut  m o u n t  of time required for the sewing 
operrtion yd for the r u b q u e a t  gluing or d i n g  shut 
of tbe @onticnu mde by the d l c  AI-. at the apex 
O r  boctoca d of tk p o c k  tbac U a dsddcd red=- 
tioa of the d v e  film surf- 

THE INVENTION 
Tlw! invmtioa h ddrarcd to the problem of develop- 

ing a p o c k  Nter clement wbicb will equal tbe YOU 
highhiurf- Cuter an rep& degree of dmt re 
m o d  md d m  hoMin(r a p d t Y  whik rvdding the 
dhdVMUW mCatioaed r b o V C  

with the inven- 
t h  by a 688 f ikf  ekwnt condrring Of holding frrmt 
I d  a p l d t y  ofwedte-rhped Cuter pockets permr- 

i n t b u t h e  
pocketa have wlf-rtlppaniag propenia in tbe air strum 
due to a trimmed mMsd or fwed sam joining to- 
gdmrthe pua of crh pocket. pluc spacing membm 
mde of flat mrserirl rod 8ttrchcd by rution in LLK with 
the dhctioo of air flow, md, if daircd, dditionrl stiff- 
&g meam r ird by furion, the u p t r a m  edga of the 
pockets king rflired amtinuourly md pcrmraently to 
the holding fnmt which is of nramlined cfosl section 
the holding fnmc coluisting of hud foam mlerirl 
which is pined to the fdter mcaki of the pocket by 
forming in p l w c  

In a further development of the invention. the spacing 
membcn of the wedge-shrpd filter pockcu wbicb are 
atucha l  to the pockets by welding or cementing, are 
d e  of a flexibk sheet m a t e d  and hrve a d d i t i d  

In still another development, the spacing membm u e  
d e  of sheet m t d  fonned into a tube of lozenge- 
shaped cross section, i.e. pyrunidd or truncated pyrr- 
midd s h a m  thew t u b a  &per from the mouth to the 
end m d  u e  open or closed at their apex, and they do 
not reach dl the way to the mouth of the pocket. 

In mother developmmt, the pockets are provided 
with stiffening rih additionally provided by welding. 
The invention will now be further described with 

reference to the accompanying dnwings, wherein: 
Fla. 1 is a prrrpective view of a filter pocket in IC -  

cordance with the invention; and 
FlO. 2 is a perspective view of a fdter element in 

accordance with the invention made up of two filter 
pockets u shown in FIG. 1, two slightly modified pock- 
ets and a holding frame for all four pockets. 

Referring now more particularly to FIO. 1, the filter 
pocket is wedge-shaped and comprises a pur of  subtm- 
tially symmetriul pocket halves secured to one another 
M by fusion along the line 3. Each pocket half is fonned 
of  gas pennable filter m a t e d  and, if the filter material 

Thir @lam b d w d  in 

neatly a t t r m  to Lhir frrw, chvlctenred . 

smelling manl at Lhc sams. 
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hu a preferentid direction for pireemeat in a g u  
stream, it is plvcd  for the gu to flow from inside the 
pocket to the outside of the pocket. 

For the rhievemmt of funher stiffening, and also to 
optimize conditioar for the flow of air or gr, into the 
interior of the pockets. a number of spacing m c m h  of 
lozenge-shaped cram OCCtjOO 4, mde of nonwoven 
fabric, sheet matend or WOMI fabric, vlrying ia num- 
ber d i n g  to the q d t y  of the filter medium a d  itn 
resistance to u r  flow, are cemented or welded in p k  
at 7, md additional stiZTenm6 ribs 5 are provided by 
I d  welding of the fdter medium. The use of by-lib 
inwru of lozenge-duped M sectioti LI spacing mem- 
kn hrc PrOVtn to k -1y d V V l l r 6 W  fOr obc 
rubilitrtion of the Nta pockets again d fluttering in tbe 
u r  s w a m .  However, single flat spwing imam 6 CUI 

ill FIO. i 
As rlro seen in FIG. 2, a plurality of filter pockets ue 

hdd togetbe? into a Mit or elemeat blr 1 moldcd hold- 
ing fnme2 whicb duinMy madeof plrnic f d m  

p o c k m  comprising the ekmarL 
Tbe dwntaga rebicwd by the fili Y elaaeat  of the 

inwndoa conrkn upacidly hr the f r r  that iu w pa. 
miu a quick r e p l r c w n t  of the fdter by unuli#d per- 

The filter pockets hve no tadeacy to flutter, md rba 
ped- of tbe filter elemeat equals t h t  d solid, 
h ighdrcc-ua f d M  n rrprb dmt tcmovd rad 

The filter mtuiah per K are known rad dednbly 
wmprk mwovem fiber batting held togetk by 
boding but not suumdcntly stiff to bc ¶elf-& 
'h fibus m y  comw m y  d l y  employed, eitbar 
coatinuom fitmcao or rupk fibus a d  M y ,  at 
leut in puc they ucfodbk, ic can kClpVd t o b  
come d h u i v e  by h a t  01 application of a rdvcnt, c~ 
n y h  polyester, oleRe rryik .acute, urd tbe tikc If 

d m k  rrwd b-rdrace with theb*~~urbowa 

p l r c  rn n to emkd the pmwM of tbe amurbdtht 

# 0 1 1 & w h i k p i w i d h g ~ M e c a g 8 b t d \ p t ~  

roCrUnd8th. 
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rrid frame, u c h  filter pocket cmpfking a pur of sub-. 
itantidly rymmetrial pocket h d v a  fonncd of fusible 
fib md welded to one mother along the wedge edge 
a d  cenvrJly dong the opposite wedge end faces urd at 
lesa one luninu rprcing element disposed within the 
pocket and extending from adjacent the open end 
towud the wedge edge, the spacing element king 
welded to the oppaite inclined wedge f r c r  tbe Nter 
pocket king r e n d d  self-supporting by the welding of 
the pocket halves to one another rad tbe welding ofthe 
spacing element to the pockcL 

2. A fdter elanent according to ckim 1, inclding a 
plonlity of c p d n g  ela#na within each pocket, and 
r p a d  from tbeopea math rad the wedge edge 

3. A filter element d i n g  to claim 1, wherein the 
Nter pocket compriwr fodbk fibers, the pocket NVU 
king welded to one motbe? by fusion rad the spacing 
ekmart being wdded to the pocket by fudan. 

4 A filter eknmt randlng tocl.im 1, whmh,  tbe 
rrm.inirg wedge alga are rL0 r t i f f e w d  by hrdoa 

& A  fllterekmeat rctording to clrha t wberrin the 
rpciag eknmaua flat fnrhpe utmding fromcme 
iaclinsd wedge face to the other. 

6 A Nter eicwat rcordtng to claim 1. whrrcia the 
spwiogdcmcn~ ue pyramw in rhrpe uwl weided to 

tdillded#aocthepynmd 
t b .  bKLiad WdV fm rl0as bU& 

'1. A Nter dcwm recording to C h b  1, kfUdhg 1 

ao huible fiben are present then the rquuite dbaioa a JpIted from the 0 6  mouth urd the 

d v a  cg. polyvinyl acetate htjca, etc. Nvcs kin8 welded to one motha by fwioa md tbe 
It will be appreciated that the inluat qpecifmtiar md spring elancna king welded to the pockets by fut#a 

cumpier are YI forth by wry of illurvrtion rad mt the femabhg wedge edges also king rlifiened by fu- 
limiutioa, md that vviotlr d & m  a d  chmm 4s do0 rad acb Nter pocket further including a plurrlity 
MY be mrdc without depvting from the @it rad of dditiorul M e a i n g  ha in each inclined wedge face 
scope of the praent Lvmtiw. extending from adjacent the open end towud the 

m t  u c l r i d  h: wedge edge, d additional stiffening l i n a  caimiding 
1. A g u  fdter elabent compdng a holding frame with the fudon l w  of the rp&g elcmenn to the 

md at last  one sdf-eupporting wedge-shaped fdm x) pockets 

d6C 
md S t m e g  c.~l k effatd by m v e n w  dk. filter elemcot COfDPtbh6 fusible fih the F k U  

pocket ach hrvh@ ita wide end open md wed to * * * * *  

5s 
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ASSIGNMENT 

Whereas the undersigned "ASSIGNOR" i s  t h e  owner by 
Msjgnment o f  t h e  e n t i r e  r i g h t ,  t i t l e  and i n t e r e s t  i n  an invent ion  

on November 1, 1977; 
G S  FILTER ELEMENT for which U.S.  P a t e n t  No. 4 , 0 5 6 , 3 7 5  i s s u e d  

Whereas Freudenberg Nonwovens 
(Name and address Limited P a r t n e r s h i p  
o f  Assignee 1 20 I n d u s t r i a l  Avenue 

Chelmsford, Massachusetts 01824  

a Massachusetts  Limited PartneTship i s  d e s i r o u s  o f  a c q u i r i n g  
. 

the e n t i r e  r i g h t ,  t i t l e  and i n t e r e s t  i n  the sane: 

Now, therefore, i n  c o n s i d e r a t i o n  o f  t h e  sum of one dol lar  
( $ 1 . 0 0 ) ,  the  receipt  whereof i s  hereby acknowledged, and other good 

and va luable  c o n r i d a r a t i o n ,  t h e  s a i d  ASSIGNOR hereby s e l l s ,  a s s i g n s  
and t r a n s f e r s  unto s a i d  ASSIGNEE, t h e  f u l l  and e x c l u s i v e  r i g h t  t o  t h e  
raid invent ion i n  t h e  United States and t h e  e n t i r e  r i g h t ,  t i t l e ,  
and i n t e r e s t  i n  and t o  U.S. P a t e n t  No. 4 ,056 ,375  i s s u e d  on 
November I ,  1977,  said assignment t o  be i n  f u l l  force and ef fect  
as o f  January 5 ,  1 9 8 7 ,  and t o  f u l l y  e n a b l e  the 'ass ignee  t o  seek 
legal redress aad t o  recovery  damages, and t o  o therwise  seek 
compensation f o r  any and a l l  acts o f  infr ingement  which may have 
occurred  after  t h a t  date as well as t o  seek legal redress and t o  
recovery damages, and t o  otherwise seek compensation for any and 
all acts of  infringement which may have occurred  p r i o r  t o  t h a t '  
date. 

n 
a Witness, the hand and seal o f  t h e  ASSIGNOR on t h e  date(s) 
7 indica ted .  

- Firma Carl Freudenberg 
a Weinhaim an d e r  Bergstrasse - Federal Republic  o f  Germany 

Helga Wcissenfeld-Richter 
9 COFiOED P r o k d t  Prokuristin 

( T i t  l e )  PATExr t FE,, ' CE?IA?K fiFflCE 

Marrh 30. 1987 
(Date 1 

-9 1987 
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F. David Foster 
ABLONDI 6r FOSTER, P.C. 
1776 K Street, N.W. 
Washington, D.C. 20006 

FELFE & LYNCH 
805 Third Avenue 
New York, New York 10022 

For Respondent P i ltrair. and APB Corn 0 ration: B.V. 

John J. Byrne 
Bradford E. Kile 
Kevin M. 0"Brien 
Francisco J. Cimadevilla 
BAKER C MCKENZIE 
815 Connecticut Avenue, Northwest 
Washington, D.C. 20006 



GOVERN?IENT AGENCIES : 

!?r. Charles S. Stark 
~ntitrust Div.1U.S. Dept of Justice 
Room 7115, Yain Justice 
Pennsylvania Avenue 6 Tenth Street, N.W. 
Vashington, D.C. 20530 

Edward F .  Glynn,  Jr., Esq. 
Assistant Director(Internationa1) 
Bureau of Competition 
Federal Trade Commission 
Room 2636 
601 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 

Dartel J. Grinstead, Esq. 
Dept of Health and Human Svcs. 
Room 5362, North Building 
330 Independence Avenue, S.W. 
Washington, D . C . 20201 

Yichael T. Schmitz 
Chief Counsel 
U . S .  Customs Service 
1301 Constitution Avenue, S.W. 
Washington, D.C. 20229 





I n v e s t i g a t i o n  No.  337 TA 275 

COMMISSION OPINION ON REMEDY, THE PUBLIC INTEREST, AND BONDING 

Bilc kground 

T h i s  i n v e s t i g a t i o n  was i n i t i a t e d  t o  determine whether there i s  a 

v i o l a t i o n  o f  s e c t i o n  3 3 7  o f  the T a r i f f  nc t  o f  1930 (13 U . S . C .  g 1337) i n  thc 

importat ion  o r  s a l e  o f  c e r t a i n  noriwovQri gas filter 'elemerits from Ho l l a nd .  The 

subjac t  i;:iports were accu3ed o f  i n f r i n g i n g  cla ims 1 4 and 6 9 o f  U,S. Lc t t e r s  

Pdtent 4,056,375 ( " the '375 patcnt")  w i t h  an e f f c c t  and teridency t o  destroy  o r  

s ub s l a t i t i a l l y  i n j u r e  an cFFic ic!nt ly  and cconomicJl ly  opera doinestic 

ii7dus t r y .  Thc patant  owner, Frcudcnbcrg Nonwovens L imitod Pa r tne r sh ip  

( ' I r r c~dc r i bc r y " ) ,  is the comp la i nmt  I Thc respondcnts arc! F i l L r a i r ,  El, V .  

( "T i l t ra i r - " ) ,  the Dutch manufacturcr of  the subject  gas f i l t e r  elcmcnts, and 

fiPB Corpo ra t i on  ("flPB"), the U . S .  imporLer and d i s t r i b u t o r  o f  the subject gas 

f i l t e r  elcmcnts.  i/ 

- l/ Saa 52 Fed. Rcg.  32102 (nug. 26 ,  1907)  as  amended by 52 Fed.  Reg. 4 4 2 3 4  
(Nov. 1 8 ,  1987) .  
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Dur ing  t h i s  i n v e s t i g a t i o n ,  thc p r c s  idirig administr*a.tivc l a w  jutlyc i s sued  

i n i t i a l  dctcrminat ions  ( I ' I D s ' l )  ho ld i ng  that  the imported gas f i l t e r  elaments 

i r i f r ingc  c la ims 1 3 and 6 8 o f  the ' 3 7 5  patent arid Lhat thcrc  i s  an  cCfQct  01" 

tcndcncy t o  s u b s t d n t i a l l y  i n ju re  an  e f f i c i e n t l y  and economical ly  operated 

dctiiestic i n d u s t r y ,  A/ O y  d:!iermiriirig riot Lo review those I D s ,  Lhe Ccmtiiission 

d o p t c d  thctir and thus determined that the unauthor izcd importat ion  o r  s a l e  of 

L h c !  accused gas f i l t e r  2lcmcnts v i o l a t e s  sect ion  337, 3/ 

The i s s u e s  bc fore  u s  now a re  the f o l l ow ing :  (1) the appropr ia te  remedy 

f o r  tlic v i o l a t i o n  Found Lo e x i s t ;  (2)  w t i e l h e r  tlic p u b l i c  i n t e r e s t  pr-ccludas 

such r e l i e f ;  and (3) thc  m o u n t  o f  the borid under which the imported a r t i c l e s  

w i l l  be pcrtiiiLted to  enter  LIie Uriitcd S td tc s  du r i ng  the P r e s i d a n t i a l  rev iew 

pc r i od  prov ided f o r  i n  subsect ion  ( j )  of sec t i on  337, a s  amended by soc t i on  

1342(a)(5)(fi) of the Omnibus Trade arid Coinpetikiveness Act o f  1908 ( " thc  

Omnibus Tradc Rc t " ) .  ?/ The Commission so3 i c i t ed  w r i t t e n  submiss ions  from the 

2/ See I n i t i a l  Determinat ion:  Ordcr  No. 13 ( M a r .  1, 1988) ( " I D  or) the 
Economic I s s u e s " ) ;  E r r a t a  to Order No. 13 ( M a r .  2, 1308) ( " E r r a ta  t o  ID 
on the Patent  I s s u e s " ) ;  I n i t i a l  Deterniination (May 26, 1988) ( " I D  on the 
Patent  I s s u e s " ) .  

3/ See former 19 C . F . R .  5 210.53(h) (which has s i nce  been repromulgated as  
i n te r im  S 210.53(h) o f  thc  Cumiiiission's Hulcs  of  Prac t i ce  dnd Procedure) 
( " t hc  Commiss ion 's  Ru les " )  (53 Fed. Reg. 33043, 33053, arid 33070, nug.  
23 ,  1988); 53 Fcd.  Roy. 12200 (fipr, 13, 1380) (noL icc  o f  Commission 
d e c i s i o n  no t  to review I D  on the Economic I s s u e s ) ;  53 Fed. Rcg .  27408 
(Junc 20, 1308) (not ice  of Commission d e c i s i o n  not  to r-evicw I D  on Lhc 
Patcrit I s s u a s ) ,  

- 4 /  19 U . S . C .  1337(d); 19 U . S . C .  1337(f),  as amended by sec t i on  
1342(a)(4)(A) o f  thc Oiiinibus Trade and Competit ivcness fict o f  1308  ( "the 
Omnibus Trade fkt'l); 19 U . S . C .  § 1337(J)(3), a s  amended by sec t i on s  
1342(~1)(5)(0) and (b) (3)  o f  the  Oiiinibus Trade net; intcr i i i i  
5 210.58(a) ( l ) ,  (2), (3), and ( 4 )  o f  the Commiss ion ' s  Ru les  (53 Fed.  Reg 
33043, 33053 51, and 33072, fiug. 23 ,  1 9 8 8 ) .  
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fo~*.cyuing i s . jucs,  ?/ The only  submiss ions  the Commission rcce ivcd  wcrc t h o s c  

r u r  the redsons  d i s cu s sed  bclow, W Q  dcterminc that (1) the appropr ia te  

r.e;:icdy i s  a l i in i tcd  exc lu s i on  ordc\r* under subseck ion (d) o f  s ec t i on  3 3 7 ,  z/ 
(2) the p u b l i c  i n t e r e s t  cons idera~t ions  ou t l i ned  i n  susbsect ion  (d) o f  s ec t i on  

337 do not  pr.eclude such r e l i e f ,  arid (3 )  the amourit o f  thc bond s h a l l  be 12 

percent o f  the entered value o f  the a r t i c l e s  t o  be excluded. 

Ramedy 

General E x c l u s i o n  

When a v i o l a t i o n  o f  sect ior i  337 has been found, subsect ion  (d) o f  s c c t i o n  

337 au tho r i r e s  the Commission to  i s s u e  dn o rder  p r o h i b i t i n g  the subject  

imports Proin enter ing  the United S ta te s  (provided that p u b l i c  i n t e r e s t  

- 5 1  Sec _- 52 Fcd.  Reg. 27408 (Junc 20, 1988);  i n te r im  S 210,58(a)(2)  o f  the 
Ccini i l i~s ior i ' s  Ru les  (53 Fed. Reg. 33043, 33053 5 4 ,  and 33072, nug. 29,  
1!l88). 

G/  Compla inant ' s  Submiss ion  on Remedy, Bonding,  arid the P u b l i c  I n t e r e s t  
( Ju ly  21, 1388) ("Coinpldinant's Subiniss ion");  B r i c f  o f  the Cornmission 
I n v e s t i g a t i v e  Staff on Remedy, Bonding,  and the P u b l i c  I n t e r e s t  ( Ju ly  21, 
1380) ("IA's B r i c f " ) ;  Submiss ions  o f  Respondents F i l t r a i r ,  B . V . ,  and nPB 
Corporat ion  on the I s s u e s  of Remedy and P u b l i c  I r i t e r c s t  ( Ju ly  21,  1988) 
( "Rcspondonts '  Subiniss ion");  Compla inant ' s  Rcply Submiss ion  on Rerncdy, 
Bonding, and the P u b l i c  I n t e r e s t  ( Ju ly  28,  1988) ("Complainarit 's Reply 
Submiss ion");  Reply B r i e f  of Lhe Commission I n v e s t i g a t i v e  Staff on 
Remedy, Bonding,  and the P u b l i c  I n t e r e s t  ( Ju l y  28,  1988) ( " I A ' s  Reply 
B r i e f " ) ;  Rcply  o f  Respondents F i l t r ' a i r ,  B . V . ,  and nPB Cor*poriltion to Lhc 
Submiss ions  Madc by the Complainant arid the Commission I n v e s t i g a t i v e  
SLaFf  on the I s s u e s  of Remedy and Pub l i c  I n t Q r e s t  ( Ju ly  28, 1908) 
( "Respondents '  Reply Submiss ion" ) ,  

- 7/ Comrnissionur L i c b e l e r  duLcrmincd Lhdt the appropr ia te  remedy c o n s i s t s  o f  
ul l i i i i i tcd cxc lu$ i on  order  a long  w i th  a cease and d e s i s t  o r d e r .  &if;= 

r i .30 .  



co r i s i dc r~ t i o r i s  do not preclude! such r e l i e f )  I E/ Two types of exc lus ionary  

r e l i c f  a re  a v a i l a b l e :  (1) a genera l  exc lu s i on  o rde r  cover ing  a l l  i n f r i n g i n g  

i i i i p o r t s ,  r c y a r d l c s s  o f  the i den t i t y  OF  the For*eiyri mariufacLurer o r  exporter,  

o r  ( 2 )  a l im i ted  exc lu s i on  o rder  cover ing  irlfririging rncrchandise o f  c e r t a i n  

riaiiied r.espondents, 

Ue.forc a genera l  exc lu s i on  o rder  may be i s s u c d ,  the c r i t e r i a  f i r s t  

J r t i c u l d t e d  i n  I n vc s t i ga t i o r i  No,  3 37  Tfi tI0, Carka in  n i r l e s s  P a i n t  Spray PumE  

dnd Conponents Thereof,  must be s a t i s f i e d .  $/ Those c r i t e r i a  a r e  (1) a 

widQspr.cad piaLter-n o f  urim thor-izcd UTI? o f  the patented i nven t i on  and 

( 2 )  bus i ne s s  cond i t i on s  from which one might r-easonably i n f e r  that f o r e i g n  

,nanuPa.c tu rer s  o ther  than Lhc respondents t o  the i n v e s t i g a t i o n  may attempt t o  

enter the U.S. market with i n f r i n g i n g  a r t i c l e s .  E/ The cx i s t cncc  o f  a 

widebprcad pat lerr i  o f  unauthor i red use  may be c s t a b l i s h e d  by Lhe f o l l o w i n g :  

(1) a Commission detcrminat ion o f  unauthorized expor tat ion  t o  the United 

SLates u f  i n f r i n g i n g  a r t i c l e s  by nuinerous f o r e i g n  manufacturers;  (2) the 

pendency o f  f o r c i g n  infr ingement s u i t s  based upon f o r e i g n  patents  which 

correspond t o  the domestic patent  i n  i s s u e ;  and (3) v t h c r  evidence which 

demonstrates a h i s t o r y  o f  unauthor ized f o r e i g n  use  o f  the patented 

i nven t i on ,  g /  The ex i s tence o f  appropr iata  bu s i ne s s  cond i t i on s  may be shown 

b y :  (1) an e s tab l i s hed  demand f o r  thc patented product i n  the U . S .  market arid 
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condit iu i i s  of the world iiidrkQt; ( 2 )  ttic a v a i l d b i l i L y  o f  nidrketitig and 

d i s t , r . ibut ion  networks i n  .the Unitod States  f o r  p o t c n t i a l  f o r e i g n  

m4riuPacturcr.s; ( 3 )  the c o s t  to F o m i y n  entrepr.eriaur*s OF b u i l d i n g  a f a c i l i t y  

capiilble o f  produc ing  the pateritcd a r t i c l e ;  ( 4 )  the number o f  f o r e i g n  

;iimuTac,turcrs whose f d c i l i t i c s  could  be re too lad  to  produce the patented 

a r t i c l e ;  o r  (5) the co s t  t o  f o r e i g n  manufacturers o f  r e t o o l i n g  thGir f a c i l i t y  

t o  produce the pdLcntcd a r t i c l e .  ,z/ 
Contplainant Freudenberg arid the Commission i n v e s t i g a t i v e  a t to rney  ( "the 

Ifill) have s ta tad  thdt the record i n  the present  i n v e s t i g a t i o n  docs riot conta in  

the r e q u i s i t e  f a c t s  and ovidence t o  support  the i s suance  of a genera l  

exc l u s  i o n  or.dc!r, lJ/ Wc agree , 

There i s  no evidence o f  a widespread pattcrr i  o f  unauthor ized use  o f  the 

patcnted i nven t i on .  Respondent F i l t r a i r  i s  the on l y  known f o r e i g n  sourcc o f  

the i n f r i n g i n g  g a s  f i l t e r  elements, E/ and the record  conta ins  rio evidence o f  

pc\ndiny forc igr i  infr ingement s u i t s  i n v o l v i n y  Foreigri patents  that correspond 

tcr thc  ' 3 7 5  patent .  a/ I t  a l s o  does not  appear that bu s i no s s  cond i t ions  a r e  

such Lhat Fo re i gn  manufacturer-s o ther  than F i h r a i r  may attarnpt t o  enter  the 

U . S ,  marltct w i t h  i n f r i n g i n g  a r t i c l e s .  Tho patented g a s  f i l t e r  elements a re  

t i iyhly s p m i a l i z e d  products  manufactured by d soph i s t i ca ted  proces s  i n v o l v i n g  

- 12/  &j. at 19. 

- 13/ See  Compla inant ' s  Submiss ion  at  2 ;  1 6 ' s  B r i e f  at  3 - 6 .  

14/  -- - Sea I D  on thQ Patent I s s u e s  at 5 6 . 5 7 .  

- 14a/ Complaint at  paragraph 2 6 .  
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r.:!lc\i:ivcly cxpensive technology,  G/ We f ind  that coiiiplainG\rit Fraudcriberg has 

su f f i cc r i t  product ion capac i ty  t o  s a t i s f y  domestic demand f o r  the pateritcd 

producLs.  G/ The record a l s o  shows that  compet i t ive,  noriirift-inging gas  

f i l t e r  elemcnts of other  types a r e  a v a i l a b l e .  u/ A genera l  e x c l u s i o n  order  

lhus  i s  i s  riot warranted i n  t h i s  i n v e s t i g a t i o n .  

---- L imited E x c l u s i o n  

Having determined that  the un l i censed  importat ion  and s a l e  o f  the subject  

gas f i l t c r  c l~ i i ier its  v i o l aLe s  :;c.ction 3 3 7 ,  but hav ing  also Found tha t  the 

c r , i t c r i a  f o r  a ycnera l  c x c l u s i o n  o rder  a re  not  s a t i s f i e d ,  we determine that a 

1inriLc.d exc lu s i on  o rder  i s  the appropr ia te  rcmedy. g/ s/ The on ly  quo s t i on  

i s  wtiother the l im i ted  exc lu s i on  o rder  should c o v ~ r  a l l  infringing imported 

nariwovCri yds  f i l L e r  clanenLs ;;;anufactur-cd by OF ori beha l f  o f  respondent 

- 15/ -, u.y., In's B r i e f  at 'I; Compla inant ' s  Motioii For Suminar-y 
D@t@Fminatiori on the Economic I s s u e s  at E x h i b i t  1 paragraph 4 and 
E x h i b i t s  3 and 4 (Motion No. 275 4 ,  Feb. 5 ,  1980)  ( t h i s  motion was riot 
contGstcd by resporidorits F i l t r a i r  and APB and was granted by the 
Coiiimission i n  the ID on the Economic I s s u e s ) ;  I D  on the Patant  I s s u e s  at 
f i n d i n g s  o f  f a c t  12, 13, and 16-24; ID on the Economic I s s u e s  at  11. 

- 16/ Compla inant ' s  Mot ion f o r  Summary Determination on the Economic I s s u e s  
at  E x h i b i t  1, paragraph 4 ,  and E x h i b i t  3 ,  paragraph 6 .  

- 17/ See,  a . q . ,  I D  on the Patent  I s s u e s  at 40 46, 54 55, arid f i n d i n g s  o f  Fact  
1 3 1 ,  132, 169, 182- 186, 168-193, arid 196-197. 

- 18/  Fact s  and circumstances s i i i i i l m  to one o r  morx of those i n  the p r e s e n t .  
i n v e s t i g a t i o n  re su l ted  i n  the i s suance o f  a l i m i t e d  exc lu s i on  o rder  i n  
prev ious  i n v e s t i g a t i o n s .  %, e.y., Cer ta i n  H i gh  I n t e n s i t y  Re t ro f  l e x i v e  
Shcet ing ,  I n v .  No, 337..T(.I-268, Commission Order at  paragraph 1 and 
Ccniiiiission Op in ion  on Remedy, P u b l i c  I n t e r x s t ,  arid Bonding at 6 (Ju ly  15, 
1 9 8 8 ) ;  C c r t a i n  Dynamic Random nccess  MemuriQs, Components Thereof,  and 
Producl;.j Cor iL~ir i i r iy  Smc?, I n v .  No. 337 .TA ,242, USITC Pub. 2034 at 0 2  .87  
(Nov, 1987); C c r t a i n  I4eadboxes and Papcrmaking Machine Forming Sec t i on s  
fo r  the Coritifiuous Froductioi.1 oF Paper arid Conrpoiierrts Thereof , I n v  No I 

337. Tfi. 8 2 C ,  USTIC Pub. 1197 (Nov. 1981) (order  vacated or1 o ther  grounds,  
4 0  :-c?d. f e y ,  32034 ( Ju ly  1 3 ,  1303)).  
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r,iltr.jir o r  whcthcr i t  should be I.iiilit?d to Lhe two F i l t r * d i r  models thdt werc 

found to be i n f r i n g i n g .  2c,/ 

Respondents T i l t r a i l -  and CPB have argued that  the order  should bc l im i ted  

Lo Lhc s pec i f i c  i:iodcls Lhc Cciiiiiiissiori found be to irifririyiriy dtid " i r i  Lhe i r  

1-espcctivc forms ds of the t i m e  of thc i n v c s t i g a t i o n . "  L im i t i n g  t h e  order  i r i  

that Fashion is clppr'opr'ia'Le, respondents argue, because noriwovcri gas f i l t c r  
I 

clcnicnts Lciinc i n  a wide var ie ty  o f  shapes, s i z e s ,  and mate r i a l s ,  and the 

L'ccninission should cridcclvor. to minimize the p o s s i b i l i t y  that l awfu l  

importat ions  and s a l e s  of  F i l t r a i r  gors f i l t e r  elemcnts that  have not been 

found to i n f r i n ge  the ' 3 7 5  patcnt  would bo d i s rup ted  by an ove r l y  broad 

exc lu s i on  o rde r .  21/  

Complairiarit Freudenbcrg has urged the Commission not  t o  l i m i t  the order  

i n  the iiianricr advocdtcd by f i l t r a i r  arid nPB, bacause do ing  so would fac i l i ta t : !  

circumvention o f  thc  remedial c f f e c t  o f  t h e  o rde r .  g/ 

Lie agr-cc w i th  cciiip1airi;lrit: fr.auderibc!rq, :In exc lu s i on  oi-dL'r i s  intended to  

p rotect  the patent owner 's  l c g a l  monopoly i n  the manufacture, u se ,  and s a l c  o f  

thQ patcriLcd invcrit ion a/ by prevcrititig importations o f  i n f r i n g i n g  

- 13/ See s u w a  n .7 .  

2 0 /  Those models a r e  PPL/EU4 and PFL/EU5. The PFL/EU5 i s  the on ly  i n f r i n g i n g  
iliodcl that has been so ld  i n  ttic Unitad S h t c s ,  but samples o f  FPL/EU'I 
have been  imported f o r  d i s p l a y  purposes.  Sea ID on the Patent I s s u e s  at 
75.00, f i n d i n g s  o f  fact: 10, 211, 2 1 2 ,  257 2 6 0 ,  2 6 2 ,  and 2 6 3 ;  I D  on the 
Econoinic I s s u e s  at 10.. 11 I 

21/ Respondcnts '  Submiss ion  a t  4 ;  Respondents '  Reply Submiss ion  at 3-41 

- 22/  Compla inant ' s  Rcply Submiss ion  dt 1 . 2 .  

=a/ S x  35 U . S . C .  § §  261  arid 2 7 1 .  
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ii::!rctiJ.i.idisc that have riot bc\cri l ic2r is td by Ltic pdterit owner. An exc lus ion  

order l i n i i t e d  t o  the  s p e c i f i c  models t h a t  were found t o  be i n f r i n g i n g  would 

riot bc! <in c y f e c t i v t !  rciiicdy in t h i s  i r i v c s t i g a t i o n .  Cii**cuiiivention cf .Lhe o r d e r  

iniytit  bc accomplished by changing the  model d c s i g n a t i o n s  o f  thc i n f r i n g i n g  

pi-oducts arid making s l i g h t  ii iodifications 50 that t h e  products a r e  no loiiqcr iii 

the  Form they were i n  a t  t h e  time of the  i n v e s t i g a t i o n ,  but a r e  nonetheless 

i r i f r i r iy iny.  T h c  liiiiited cxclusiori order we have determined Lo i s s u c  i s  

t h e r c f o r e  riot l imi ted  i n  the  manner requested by F i l t r a i r  and R P B .  

fis i s  custcliiary, tlic liiiiited exc lus ion  order  wil l  cover  i n f r i n g i n g  

products manufact.ured abroad by o r  on b e h a l f  of t h e  f o r e i g n  respondent 

(F-iltrclir) or' any o f  i t s  s u c c c s s o r s ,  a s s i g n s ,  a f f i l i a t e d  persoris o r  companies, 

pdr'erits, s u b s i d i a r i e s ,  l i c e n s e e s ,  o r  o t h e r  r e l a t e d  business c r i t i t i c s ,  =/ 

Cc;:ipldiriJrit Treudcnbercj i s  cxpcctcd to provide whatever iriforiiiatioii aiid 

;rssistiince Customs o f f i c i a l s  deem neccssary t o  f a c i l i t a t e  enforccmerit o f  the  

o r d e r ,  

Ccasa  arid D e s i s t  Order 

Subscc t ion  ( f )  of s e c t i o n  3 3 7 ,  a s  amended by t h e  newly enacted Omnibus 

23/  r i l t r a i r ' s  sales  l i t e r a t u r e  f o r  t h e  i n f r i n g i n g  gas  f i l t e r  elements s t a t e s  
that Filtrair " i s  part o f  a s p e c i a l i z e d  riwn .wovens group Formed i n  1 9 2 1  
i n  t h e  Netherlands employing 5 0 ,  s p e c i a l i z i n g  i n  advanced non-woven 
s y n t h e t i c  f i b r e  technology , "  Complaint d t  E x h i b i t  5 (bottom o f  the l a s t  
page) .  The record a l s o  shows that Borkent R . V . ,  a Dutch a f f i l i a t e  o f  
F i l t r a i r ' s ,  shares iiiariuFactur.iriy f a c i l i t i e s  w i t h  F i l t r a i r  i n  tlollarid and 
produces t h e r e  the  noriwovcri f i l t e r  mat m a t e r i a l  used in F i l t r a i r ' s  
pr-oducts. Oar-kcnt t 3 . V .  s e l l s  Lhc x ia ter ia l  t o  F i 1 , t r a i r ;  F i l t r a i r  tticn 
sends i t  t o  n P B  i r i  t h e  United S t a t e s .  Sea qcncrally I D  or1 t h e  Ecoriomic 
I s s u c s  at; 12 13; ID on the Pcltcrit Issues a t  20 arid f indings  o f  f a c t  6  rid 
45. 5 1 ;  Complaint at E x h i b i t  5 ,  (The importation and s a l e  o f  noriwnvcri m s r t  
;naLericll was ricither. a l l c y c ! d  nor fourid t o  be an itiFr.ii,igcmeiiL o f  Lhc ' 3 7 5  
pdtcnt , tiowc\/cr., ) 
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author i zes  the Commission t o  i s s u e  ari order  d i r cc t i r i g  pcrsoris found t o  bc! 

or dc t s  i i i vc~ lved ( as  l ong  a s  p u b l i c  i n t e r c s t  cnr i s iderat ions  do not  prec ludc 

s c c t i v n  337 c l a r i f y  that  d c w s c  and d e s i s t  o rder  may bo i s s u c d  i n  l i c u  of  o r  

in d d i t i o i i  tu ~ I I  cxc lu s i on  o rdc r  uridzr subsect ion  (d ) .  a/ 
In d d d i t i o n  to rc.quosting a l im i ted  cxc lus ior i  o rder  t o  halt  fu ture  

uri ldwf u 1 inipor ta  t ioris o f  ttic i ti f r iny  i rig T i  1 t r a i  r ;;ierc tiand i sc  , coniplainant 

freudenbcry requested that the Commission i s s u e  an order  d i r c c t i n g  domestic 

rxspondant: fiPB t o  cease arid d e s i s t  f r c ;m  s e l l i n g  thc  i n f r i n g i n g  f i l t r a i r  

inerchwidise i n  the Uriited S t a t c s .  I n  support  o f  that request ,  Freudenberg 

a l l c g c d  Lhdt respondents have made recent sales  o f  Ltic i n f r i n g i n g  gas f i l t e r  

elements i n  the Uriited S ta te s  arid that rcspondents have s i g n i f i c a n t  product ion 

capac i l y  i n  Cui-ope w i th  whicti Lo make Lhc in f r * i t ig ing  a r t i c l e s .  Although thci-e 

was no direct:  cviderice that respondents a re  s tockp i  l ing the i n f r i n g i n g  

iiicrctiaridisc, I-rcudanbcry argucd Lhat the Comiiiission should draw adverse  

inferences  on that i s sue  because F i l t r a i r  and nPB f a i l e d  t o  cooperate in  

d i s cove ry  o r  t o  othorwi3c p rov ide  inforinaLioi-i r.elc\L;iny t o  aconcniic i s s u e s  

E/ Pub. I_, 100 4 1 8 ,  102 Stat.  1107 ( s i gned  by Lhc P re s i den t  on nug, 23, 
19SC).  

25/ %e 19  U . S . C .  1337(f ) ,  as amctided by scct ior i  1342(a)(4)(n) o f  the 
Oiilriibus Trade and CoinpcLitivericss Act o f  1388 ("Lhc Omnibus Tradc fict") 

?_6_/ Id. S s  a& sec t i on  2 of the Omnibus Trade Q c t ;  H . R .  Rcp.  No. 90, 100th 
Cong . ,  1 s t  S a s s .  153 160 ( 1 3 0 7 ) ;  H . R .  R e p ,  No. 576 at 636.  
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clur.iriy thc iiivos t i y a t i o n .  :rl/ 

l?crpondents F i l t r a i r  a n d  fiV0 argued that they do ! lot  mairitain substant : ia l  

ii.ivcnt,oi*.ics of Lhe infrinyiriy ? i l L e r  in thc UriiLed 9LaI.c~ arid that the 

est imated q u a n t i t y  w h i c h  they do have or1 harid ( r e p o r t e d l y  rio more than 2 5 0  

filtevs) i s  intended t o  s a t i s f y  anticipa,Led orader's from e x i s t i n g  U . S .  

custoin~r*s  and u s e r s  o f  the s u b j e c t  products.  2fJ/ The IR a l s o  opposed t h e  

issuance o f  a c e a s e  arid d e s i s t  ordar  pvimarily because thcr-:! i s  no cvidcnce  of 

s t o c k p i l i n g  o r  s u b s t a n t i a l  invcritories o f  i n f r i n g i n g  a r t i c l e s  in the  United 

S t a t e s  and because Ltie ,mount o f  money l o s t  by complainant Freudenberq i f  t h e  

estimated 250 i n f r i n g i n g  gas  f i l t e r  elements are sold by respondents a t  

Tr.cuderiberg' s l i s t  p r i c e  would be relatively i n s u b s t a n t i a l ,  a/ 
kJe determine that a cease and d e s i s t  order  should riot be i s s u e d .  E/ O u r  

d e c i s i o n  i s  based on Lhc f a c t s  that there i s  rio cvidcnce  o f  s t o c k p i l i n g  o r  

s u b s t m t i a l  i n v e n t o r i e s  o f  i n f r i n g i n g  a r t i c l e s  in tho Uri i ted S t a t e s  arid that 

c c i i l p l ~ i ~ l a i l i ;  I'ivudeilL-cry has adinitted, i n  e F F e c t ,  that respoildents ' sale o f  t h e  

es t i i iu tcd  2 5 0  irlfr.iriging u n i t s  a l o n e  would not be harmful. Complainant's 

R c p l y  Submission on rcinady, the p u b l i c  internest,  and bonding s t a t c s  that 

- 2 7 /  Sge Cornplainant's Submission a t  3 . 4 ;  Ccmplainant's Reply Submission a t  
2 5 and 14- 1 5 .  

28/  - See Respondents' Submission a t  5 ;  Respondents' Reply  Submission a t  3 .  

- 2 3 /  .In's Reply B r i e f  a t  2 . 3 .  -- See  a l s o  ID on the  Economic I s s u e s  a t  1 1  

- 30/ Commissioner L i e b c l e r  does not  j o i n  t h i s  s e c t i o n  o f  the o p i n i o n .  She 
would have issued a cease and d e s i s t  order  i n  d d i t i o i i  t o  the  limitcd 
cxclusiori  order  i n  order  t o  prevent the  respondents from s c l l i n g  the  
ir i f r - i r iy iny gas r i l t a r  alemerits which khey curr-ently have i n  t h e i r  
invcntory , 
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IF, i n  truth, Respondcrits "at iiiost have only  smal l  inventory,  
Iiot exccedirig 250 f i l t e r s ,  a t  i t s  f a c i l i t y  i n  Delaware", 
. , , , Complainant would accept ccase  and d e s i s t  o rder  
d i rected  t o  any . f i l t e r s  i n  the po s se s s i on  o r  con t ro l  o f  
Rcsporidciits i n  the Uriitcd StaLes other  than the 250 f i l t e r s  
Rcspondci7ts prescr it ly  c la im t o  havc i n  the United S t a t e s .  
[ t i n p h s i s  dppcars i n  Ltie o r i g i n a l  I 3 > . /  

flu'uerse infcrcr ices t o  support  an a f f i rmat i ve  finding or) the ques t i on  of  

wliethcr rzsporid(!rils f i l k r a i r  arid APB have s tockp i led  s u b s t a n t i a l  inventor. ies  

of the infr.inyincj ga s  f i l t e r .  clemarits would have beeti appropr ia te  i f  a l l  o f  

t h o  fo l lowibiy  circu;nstanc:!s had c x i s C ~ d .  ( I )  cciiiplairiant Frxuderibcrg had 

shown t h t  it, hrrd attempted t o  ob ta i n  informat ion ori that i s s u c  (~.2., through 

s p e c i f i c  d i scovery  r cquc s t s  c i t e d  i n  i t s  r-cnicdy subiniss ion);  (2) the record 

contained no informat ion whatsoever or1 the volume and va luc  o f  the 

rcsporidcriLs' U . S .  i nver i lo r i c s ;  and (3 )  the pauc i ty  of  inform+tion on thosc  

i s s u e s  war; due l a r g e l y  t o  respondents '  f a i l u r e  t o  cooperate.  We havc dccl i r ied 

to draw adverse inferenccs  p r in i s r i  l y  because even though respondcnts F i  1 t ra i r  

and f lPB f a i l e d  t o  cooperate i n  the i n v e s t i g a t i o n  o f  the cconomic i s s u e s ,  the 

record does contd in  scme information pcrta in i r ig  t o  the i s s u e  o f  i n ven to r i e s ,  

namely, the representat ions  i n  respondents '  remedy submiss ion.  

Complainant freudenberg has quest ioned thc v c r s c i t y  and candor o f  

T i l L r a i r ' s  and nPB's representat ions  or) the i s s u e  o f  i n f r i n g i n g  

i r i ventor i c s ,  %/ Frcudanber*y notes  a l s o  that resporidenLs F ' i ltrair and nPB 

h v c  not  made any representat ions  concarriing (1) the ex i s tence  of a d d i t i o n a l  

f i l t e r s  that mdy bo adai t i r ig  3hipinc\rik to U . S .  cusLciiiers arid (2) whether 
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clcrncrlt ,~ bctwcon now dnd the  c f f c c t i v c  datc of a n y  cxclusiori  order  issucd i n  

t h i s  invcsiii jatioi.1.  =/ 

CJC d e c l i n e  t o  r e j e c t  mspoiidents '  a s s e r t i o n s  or1 the  volume of 

irivcritorics Reyarding thc p o s s i b i l i t y  t h t  F i l t r a i r  arid APB m i g h t  ba 

irlteritiorlally mislcadirig t h e  Comiiiissiori or1 the  ques t ion  o f  s t o c k p i l i n g  t o  

avoid Lhc issuance o f  a c c a s c  arid d e s i s t  o r d e r ,  we notc  that the 

roprcsenta t ions  coricerriing the abscrice o f  s u b s t a n t i a l  i r ivcntor ies  were made i r i  

w r i t i n g  and signed by a t t o r n e y s ,  who are s u b j e c t  to s t r i c t  standards of 

p r o f e s s i o n a l  r e s p o n s i b i l i t y  and a r e  prcsumed t o  bc familiar w i t h  t h e  

Ccniiiission r u l e  and the  f e d e r a l  s t a t u t e s  p e r h i n i i i y  t o  t r u t h  and veracity i n  

dll reprosenta t ions  made t o  the  Commission during t h e s e  proceedings.  E/ 

Ilcwowcr', i f ,  d f  t c r  the inves i iydt ion  i s  Lor.:niriatcd, cciiipla.iri,xit Frxudanborg 

d iscovcrs  cvidancc or' information that ( 1 )  was not  a v a i l a b l e  when the  i s s u e  of 

rcn:cdy was L r i c F cd  bcfor-c L11c Ccliiiiiission a i d  ( 2 )  suppor*Ls a riridiriy or Ihe 

--- - 

-- 3 3 /  Coliiplainarit's R c p l y  Submission a t  3; Cc:;apl;lina.rit's Subinission Jt 1 .  

-- 3 4 /  Respondents' Submission a t  5 and 10. When respondents f i l e d  t h e i r  
written submissions on remedy arid t h e  p u b l i c  i n t e m s t ,  the  relevant 
Commission rule  was rule  2 0 1 . 8 ( e ) .  It p r o v i d c s ,  in p e r t i n e n t  p a r t ,  that 
tha s ignature  of a person s igning a document: f i l e d  w i t h  the C o m : a i s ~ i ~ n  
c o n s t i t u t e s  a c e r t i f i c a t i o n  that he has read the document arid that t o  the  
b e s t  of h i s  knowledge arid information,  the statements contained ttiercin 
a r e ' t r u e .  39 C . F . R .  § 2 0 1 , 8 ( e ) .  (The Commission has s i n c e  adoptcd a 
inore s t r i n g e n t  rule w h i c h  corresponds t o  the s igning arid c e r t i f i c a t i o n  
provis ions  of Rule 1 1  o f  t h e  Federal  Rules of C i v i l  Procedure.  See 
ii,itorini r u l e  2 1 0 , 5 ( b )  of the  Commission's Rules ( 5 3  Fcd. Reg. 3 3 0 4 3 ,  
3 3 0 4 5 ,  a n d  3 3 0 5 6 ,  nug .  2 9 ,  1 9 8 8 ) . )  

S e c t i o n  1001 o f  t i t l e  1 8  o f  thc United S t a t a s  Code provides a s  
follows: 

FOOTNOTE CONTINUED ON THE FOLLOWING PACE 
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in ferc i i cc  that r c s w d C i j t 3  F i i t r a i r  ard OPB have indeed s t o c k p i l e d  s u b s t a n t i a l  

iriveiitor.ies of t h e  infririgirig iiicrchaiidise (despi  La Lhcir repr*esantations t o  

the cori.trary),  complainant o r  thc? In may p e t i t i o n  f o r  m o d i f i c a t i o n  o f  the  

final Commission a c t i o n  i n  Lhis i n v e s t i g a t i o n  <h, d e n i a l  of a c c a s a  and 

d e s i s t  ordcr )  pursuant t o  in ter im Commission rulc 2 1 1 . 5 7 ( a ) ( l ) ,  %/ 

fOOTNOTE CON TLNUED rROM TtIE PREVIOUS POCE 

g 1001.  Statements o r  e n t r i e s  g e n e r a l l y  

Whocvcr, i n  any matter  w i t h i n  t h e  j u r i s d i c t i o n  of ariy 
dcpdt.L;iietlt or- a.ya~icy uf t h e  Ui i i t cd  S t a t e s  knowirrgly and 
w i l l f u l l y  falsifies, c o n c e a l s ,  o r  covers up by any t r i c k ,  
schcme, o r  d c v i c c  LL m a t e r i a l  f a c t ,  o r  makes a n y  f a l s e ,  
f i c t i t i o u s  or fraudulent statements o r  r e p r e s e n t a t i o n s ,  o r  
niakes o r  uses a n y  f a l s a  witincj o r  documant knowing the same t o  
conta in  d n y  f d l s c ,  f i c t i t i o u s ,  o r  fraudulent statement o r  
errtry, s h l l  be firicd not iiiorc Lhan $10,000 o r  imprisonad riot 
more than f i v c .  y c a r s ,  o r  both .  

1 0  U . S . C .  S 1001. See  also 1 8  U . S . C .  5 1621 rcyarding p e r j u r y  g e n e r a l l y  

-- 35/ Sea 53 Fcd. Reg. 3 3 0 4 3 ,  33055 ,  and 33076  (Rug.  2 9 ,  1 9 6 8 ) .  If such a 
p e t i t i o n  were f i l a d  and the Commission subsequently determined that 
F i l t r a i r  and OPB had misled t h e  Commission during the i n v e s t i g a t i o n  o r  
had provided f a l s e  information on ttic quest ion of s t o c k p i l e d  inver i tor i cs ,  
t h e  Commission would cons ider  ( i n  addi t ion  t o  determining w h a t  act iori  
would be dppropridte under r u l e  2 1 1 , 5 7 ( a ) ( l ) )  whcLtior t;hc matter  should 
bc r c f e r r c d  t o  the  U . S .  Department o f  J u s t i c e .  (m suura 18 U . S . C .  
g g  1001 ,  1621 ,  and 1 6 2 2 . )  The Comtnission a l s o  would c o n s i d c r  w h a t  
Commission a c t i o n ,  i f  any, should be taken a g a i n s t  the a t t o r n e y s  who 
signed and f i l e d  Lhe submission conta in ing  tha Falsc o r  misleading 
r e p r e s e n t a t i o n s .  (Seg, a.g., Commission rulc 2 0 1 , 1 5 ( a ) ,  19 
C . F . R . 5  2 0 1 . 1 5 ( a ) . )  



1 4  

The Pub l i c  I n t c r e s t  

Subaction (d)  of s e c t i o n  337 prov ides  that ari cxc lus ior i  order  o rdc r  may 

------- 

Public hcd l t h  'and wclfdrc, compctit ive cond i t i on s  i n  t hc  U . S .  ccorioiny, thc 

p~ ' . ~ c . I uc t i ~ r i  o f  likc or' dir.ccLly ccnipct it ivc a r t i c l e s  L I I  tha United S t a t c s ,  and 

United Statcs  consunicrs, [the Commission f i n d s  t ha t  the order  should riot be 

i i s u e d ] . "  %/ Thc pub l i c  i n t e r c s t  i s  to paramount i n  the ad i i i in i s t rat ion  o f  

scct iur i  337. u/ 
Roc;poribents F i l t r a i r  arid M B  have  argued that c e r t a i n  aspects  o f  the  

pub l i c  i r i tcrxst  prcc ludc a rcmcdy o f  any type i n  t h i s  i n v e s t i g a t i o n  

Complairiant and the In have taker1 the appos i te  p o s i t i o n .  Wc have  determined 

thdt the pub l i c  i n k c r e s t  docs not prcc ludc the isTjuu\nce o f  a !i;nited c x c l u s i o n  

order in t h i s  i r i v c s t i ga t i on ,  f o r  the reasons d i s cu s sed  below 

Thc Pub l i c  Ilca1ti.i arid lJc1far-c 

The l c y i s l a t i v e  history o f  scct ior i  337 i n d i c a t c s  that  " [tJhe pub l i c  

tir!alLh arid w l f a r c  arid Ihc  assurance o f  ccinpctitive cond i t i on s  i n  ihc Unitcd 

Stater; economy nrust be the o ve r r i d i n g  cor is idgrat ions i n  the admin i s t r a t i on  of 

[ s c c t i o n  3371. I '  31)/ 

Coniplainant Freudenberg's submiss ion  on t h e  pub l i c  i n t e r e s t  i n  t h i s  

i n v c s t i y a t i o n  pointed  out that the patented gas F i l L c r  elcments arc used f o r  

_36/ 19 U , S . C .  S 1 3 3 7 ( d ) ;  i n te r im  r u l c  2 1 0 a 5 8 ( a ) ( 1 ) ,  ( Z ) ,  and ( 4 )  of the 
Commiss ion 's  Ru le s  (53 Fed. Reg. 3 3 0 4 3 ,  33053 3 3 0 5 4 ,  and 33072, nug. 2 9 ,  
1908) I 

I 37/ See S .  Rcp. No. 1298, 93d Cong . ,  2d Sess. 193 ( 1 974 ) .  
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a i r  F i l t r - a t i o n  i n  the product ion o f  ;::any cuminorcia1 p roduct s ,  p a r t i c u l a r l y  

w i th  respact  t o  pa in t i ng  operat ions  i n  autoniobilc f a c t o r i e s .  22/ We riotc, 

however, Lhat Lhe pakanted a r t i c l e s  a l s o  have hea l th  .rc!laLed o r  p o t a n t i a l l y  

heal th-af foct i r rg  u se  a p p l i c a t i o n s .  These inc lude removal o f  d u s t  from areas  

where a dust: , f m e  at:iiiospticrc? i s  rcquir-ed i n  h o s p i t a l s ,  l a b o r a t o r i e s ,  the food 

proces s ing  i n d u s t r y ,  arid the pharmaceutical i ndu s t r y  I s/ 
Thc! iriFor.iiiation on Lhe record prov idcs  no b a s i s ,  however, f o r  a f i nd ing  

that the p u b l i c  hea l th  arid wcl fare  would be adver se ly  af.rcctod by the proposed 

exc lu s i on  of rxsponderitri ' inFririgiriy imports .  f i r i  cciiiplaiiiant Fraudenberg 

co r rec t l y  p o i n t s  out ,  thc patented noriwoveri gas f i l t e r  elements do not  have 

cjen:!ral inrpl icat io i i s  f o r  thc! p u b l i c  hca lLh  arid wclfarc! o f  the s o r t  invo lved i n  

pi-eviuus inves t i gdt io r i s  i n  which a r e l i e f  was dcn ied on p u b l i c  i n t e r e s t  

y rcunds ,  ?A/ ?A/ Moreover, even though a F i l L r a i r  advert isement o f f a r s  the 

Compla inant ' s  Submiss ion  at 7 .  (See 4190 ID on the Pdtcnt I s s u e s  at 
f i n d i n g  o f  f a c t  2 0 5 , )  

Sea - Complairit at paragraph 9 and at E x h i b i t  5 ( l a s t  page); I D  or1 tho 
Patent  I S 3 U 0 3  at f i n d i n g  o f  f a c t  205. 

Compla inant ' s  Submiss ion  at 7 ;  I A ' s  B r i e f  at 7-.9. 

Comparc th@ f ac t3  i n  the preserit i n v e s t i g a t i o n  w i t h  the f o l l ow ing  ca se s :  
C e r t a i n  nutomatic Crank P i n  Gr inder s ,  I r i v .  No. 337-T&60, USITC Pub. 1022 
at 1 7 . 2 1  (Dec. 1979) (permanent r e l i e f  danied bocause o f  an o v a r r i d i n g  
na t i ona l  p o l i c y  i n  maintaining and i nc rea s i ng  the supply o f  f u e l  
e f f i c i e n t  a u t m o b i l e s  and because o f  coiiiplainank's inabi l i ty  to 
adequately supply domestic demand f o r  the patented crarilt p i n  g r i nde r s ) ;  
Ce r ta i n  I n c l i n e d  F i c l d  f icca lcrat ion  Tubes arid Coaiponcrits Thereof,  I n v ,  
P J o .  337, Tf?-G7, USITC Pub. 1119 at  21. 3 1  (Dec. 1980) (permanent r e l i e f  
derricd because Lhcrc was Jn ovci-riding p u b l i c  i n t o r u s t  in cont inu ing  
b a s i c  atomic rescarch  u s i n g  the i n f r i n g i n g  imported acco l a ra t i on  tubes) .  
-- Sec - also Ccr ta i i i  F l u i d i r e d  SupporLiny :\ppar*atus,  I r i v ,  Nu. 337 ,TA ,102, 

FOOT'NOTE CONTINUED ON THE FOLLOWING PflGE, 
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i ri F r' i rrcj 

p laces )  

irq f ilLcr elciiients f o r  U S Q  i n  I i o sp iLa l s  and labor-ator ics  (dmoi7g o t h Q r  

43/ thei-c i s  no evidence that h o s p i t a l s  arid l abo ra to r i e s  which use 

the infrincjiiicj f i l t e r  elaiierrts i n  their. air. filLi-dtiin systcnis would bc harmed 

by exc lu s i on  o f  the i n f r i n g i n g  a r t i c l e s .  The record shows that F i l t r a i r ' s  

infrirrgiiiy d r t i c l e s  w e  r.cproductioris o f  Lhe patented a r t i c l e s  and that the 

i n f r i n y i i i y  products  are s i m i l a r  to  the patented a r t i c l c s ,  as far  a s  the crid 

u s e r  i s  concarmcd. z/ ns  notcd above, we have coricludcd tha t  complainant 

rr.auclanbr.rg cijlri supply a l l  domestic demand f o r  the patented rionwovcn gas 

f i l i e r  clenici.its, Mor*covcr, o ther  types o f  con ipct i t ivc,  rioninfr.iriging 

f i l t e r .  clemcnts are a v a i l a b l e  f o r  domestic consumption. %/ 

Ikc thcr.cfor.c dcterxiiil2 Ltiat lht! po ten t i a l  e f f e c t  o f  cl l im i ted  c x c l u s i o n  

order. on  .the p u b l i c  hea l th  and .wel fare  i s  not  such that the o rder  should  not  

bo i s s u e d .  

-.- --- 

rOOTNOrE CONTINUED rROM TIiE PRECEOINC PnCE I 

USIT'C Pub. 1667 at 23- .25  (Oct.  1984) (temporary r e l i e f  denied because 
(1) complainant was unable t o  meat i nc rea s i ng  domestic  demand f o r  the 
patcritcd burn  tr-eatment apparatus w i t h i n  a commercially reasonable  t ime, 
and ( 2 )  t he  patcntod appar'atus had therapeut ic  bene f i t s  thdt wcrz not  
a v a i l a b l e  from o the r  dev ices  o r  methods o f  t r e a tmwt ,  and decreased 
coinpctit ion r e s u l t i n g  frcm any reiiiedy would have increased the p r i c e  o f  
the apparatus- a circumstance that would have e f f e c t i v e l y  denied 
low ,income burn pa t i an t s  use  o f  the patan.t.ad apparatus ) ,  

- 4 3 /  Complaint at  E x h i b i t  5 ( l a s t  page) 

- 4 4 /  10 on thc PclLcrit I s s u c 3  d t  56 57  arid f i n d i n g 3  o f  Fact 65 arid 206 208; 
ID or) \ t ic  Cconoiiiic ISSUCS at 10 and 13 ;  Compla inant ' s  Reply Submis s ion  at 
3 4 ,  



17 

---_ Thc I ' roduction o f  Lik:!  o r  D i r ? c t l y  C m p g J i t i v c  nrtl:&s 

There i s  no indic(4t ion that  t h i s  aspect o f  the pub l i c  i n t c r c s t  would be 

L~dvo r s c l y  af ?ecLed by tihe i s suance o f  a 1iiiiiL;ed e x c l u s i o n  or*d:!r. n s  notcd 

abovo , dome s t i  c a l  ly , .  produccd , compe t i t i ve , rioni r i f  r i  rig i rig f i 1 t e r  e lcmen t s are 

a v a i l a b l e  f o r  U . S .  consumption. (17/ The product ion o f  such a r t i c l e s  thus 

should not  be  harmed by e x c l u s i o n  o f  the i n f r i n g i n g  a r t i c l e s .  

Ccmpetit ive Condi tioris i n  tticz U .  S .  Economy and U .  S Consumers 

ns stated abovc, the l e g i s l a t i v e  h i s t o r y  o f  s ec t i on  337 i nd i ca te s  that 

the assurance o f  ccmpetit ive cond i t ions  i n  the United S ta te s  econoiny (and the  

pub l i c  hea l th  and welfare) must be the o ve r r i d i n g  cons iderat ions  i n  the 

ddiiiiriist:r*dLion of  sect ion  3 3 7 .  u/ 
Respondents F i l t r a i r  and fiPB have argued that  rio remody should  be ordered 

i n  (;his i n v e s t i y a t i o n  because o f  tho potan t i d l  adversa  e f f a c t  upon U . S .  

consuincrs and coinpetit ion.  S p e c i f i c a l l y ,  F i l t r a i r  and APB argue tha t  a remedy 

w i l l  (1)  1ii:iit consuniars i n  t h e i r  choice uf pruducts  arid tha q u a l i t y  lhereof ,  

( 2 )  depr ive  U . S .  a i r  f i l t e r  manufacturers o f  t h e i r  supply o f  rc spondcnts '  

products ,  prwducts which Lhey have not been ab le  to  purchase from complainant, 

and (3) undermine longstanding  ma r ke t  r e l a t i o n s h i p s  F i l t r a i r  and nPB havc 

maintained w i t h  those manufacturers.  s/ 
Complainant and the IR have d i sputcd  those a s s e r t i o n s .  a/ 

- 47/ Id. 

4 0 /  See supra n . 3 8 .  

- 19/ E Respondents '  Submiss ion a t  8- 10 and f i f f i d a v i t  o f  Pietclr K .  Borkent.  

- 50/ Cciiylair iarit 's  R c p l y  Subi:iissiori at 10 .13; In's 13r ief  at: 7 and 3 .  

- 
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tie concur wiLh their. p o s i t i o n  f o r  Ltie fo l lowing  r u t s o n s :  G l iminat ion  o f  

the unl iccr iscd d i s t r i b u t i o n  and salc  o f  t h s  i n f r i n g i n g  a r t i c l e s  w i l l  riot 

dcpr-ivc consuiiier-s o f  a uniqu:! product and unique tochnology , bocausc! Lhc 

i n f r i n g i n y  a r t i c l e s  a re  iiicra reproduct ions  o f  thc patented a r t i c l c s  arid 

r.:!spoi.id:!i.i.ts ' infrincjirig products  a r c  s i n i l a r  Lo th:! pakented a r t i c l e s ,  3 s  far 

cls Ltia cricl user  i s  coricgi-nod. zL/ Complainant Freudenborg has s u f f i c i e n t  

capacity to S a t i s F y  dciirestic clcmarid f o r  thc pdteiited a r t i c l e s ,  %/ dnd none o f  

the coiiipi.~nic:; which rcspondcnts c la im w i l l  be harmed by dep r i v a t i o n  of the 

iriFrinyiricJ J r t i c l e s  h v c  c w e  Forward arid iliade such a s s e r t i o n s  t o  the 

Commission. The rccord  a l s o  does not  support respondents '  a l l e g a t i o n  that 

var ious  h e r i c a n  F i l t c r  nranufactur.crs c x ten s i v c l y  market thc gas f i l t e r  

clements o f  respondents,  

I t  thus does riot appear that the i s suance of a l im i ted  exc lus ior i  o rder  

w i l l  advcr-sely a f f c c t  U . S .  consunrcr's o r  ccmpetit ive cond i t ions  in Lhc U . S .  

acoriomy . 

Sect ion  337  R e l i e f  f o r  a ForeignOwned Corporat ion  

I n  conjunct ion w i t h  t h e i r  p o s i t i o n  that  tho p u b l i c  i n t e r e s t  would be 

advar sc ly  a f fected  by the i s suance of arly remedy in  t h i s  i n v e s t i g a t i o n ,  

respondent? F i l t r a i r  and.nPB +rgucd that i t  would bo inappropr iate  f o r  the 

Commission to  grant r e l i e f  to  Freudonborg under sec t i on  3 3 7 ,  f o r  the f o l l ow i n g  

reasoris : (1)  Freudcnbery i s  4 We3 t Cer*nian owned and .West Ccrinan -dominated 

corporat ion;  ( 2 )  the v a l i d i t y  o f  the  ' 375  patent i s  quest ionable,  as avidcriccd 

51/ See supra n . 4 4 .  

52/ See supra n .  16 .  

I 

.-- 
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by Llic F,\ct that i'r.cudcribery's a pp l i c a t i o n  For. a West Ctrriiiari patent covering '  

~ l i c  sialic s u b j e c t  inattar, was deniad and complainant allegedly has not  beer) able  

t o  obtaii i  a Cutch patent f o r  tlie Sailie i nvent ion;  arid (3) allowirig Fraudcnbcrg 

to USP  Lha U.S. t rade laws to  exclude competition from Dutch imports i n  the 

U.S. marketplace would ba contr*ary t o  .the purpose arid interit o f  s a c t i o n  

3 3 7 .  22/ 

The fo rego ing  arguments a r c  d i sputed by complainant and the IA. E/ 

We re jec t  ,the arguments o f  respondents F i l t r a i r  arid APB f o r  the fo l lowing  

rea son s .  F i l t r a i r  arid llPB advanced e s s c n t i a l l y  the same arguments i n  

connection w i th  the i s sue  o f  patent  en fo r ccab i l i t y  whi le  t h i s  i n v e s t i g a t i o n  

was bafore  the  admin i s t r a t i ve  l a w  judge,. I n  the I D  on the patcnt  i s s u e s  which 

thc Ccniaission adopted jFj/, tho ' 3 7 5  patent was Found to be v a l i d  and 

c n f o r c w b l c .  The ID ori the patent i s s ue s  a l s o  s ta ted  that d i s c r im i na t i o n  

ay;liilst a sec t i on  3 3 7  cmiplainarit ori the b a s i s  o f  i t s  ricltional o r i g i n  ( o r  the 

na t i ona l  o r i g i n  of the inventors  o f  the patent i n  controversy)  would be 

co i i t ra ry  t o  Ccininission prccadarit arid a recent d a c i s i o n  by the U.S. Court  o f  

fippaals for. the Federa l  C i r c u i t  ho ld i ng  that sec t i on  337  i s  riondiscrimiriatory 

and that thc! saine r i g h t s  are t o  be af fordad to both dcmestic arid f o r e i g n  f i rms  

i n  sec t i on  337 proceedings.  =/ The ques t ion  o f  compla inant ' s  s tand ing  t o  

- 53/ % Respondents '  Submiss ion  a t  6-9. 

!jj/ :;ae Complainaiit 's  Reply Submiss ion  at 5 9 ;  I n ' s  Reply B r i e f  at 4 .  

- 55/ 53 Fed. Reg. 27408 (June 20, 1 988 ) .  

-- 56/ Set. ID on thc Patent I s s u e s  a t  0 0  02. Thc d e c i s i o n  in  ques t i on  i s  nkzo 
N . V .  v .  U.S. I r i tcrmational  Tradc Commission, 808 F . 2d  1 4 7 1  (Fcd. C i r .  
1 3 3 6 ) ,  & .  denied 107 S , C t .  2'130 (1307). 
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s ~ e k ,  and hence to  r-cccivc,  p ro tec t i on  under sec t i on  3 3 7  was decidcd in  the I D  

or) the ecoriomic i s s u e s ,  which was also adoptod by the Commission. E/ The It) 

or1 the ccorioiiiic i s s u e s  he ld  khat coiiip1ainarit:'s U . S .  patant ,based opcrat ions  

a re  an e f f i c i e n t l y  and economical ly  operated &mestic i ndu s t r y  w i t h i n  thc  

i;icanir\g o f  section 337 arid that the iil iportation and salc o f  the i n f i n g i n g  

f i l t e r .  c~onter1t:s has an effect: o r  tendency t o  s u b s t a n t i a l l y  i n j u r e  that 

i n d u s t r y .  a/ 
riltrair. and W B ' s  arguments concarriirig complair iant ' s  s t a t u s  a s  a 

ForCiyii .owned cor-por-at ion thus a r c  iiot va l id  reasons  f o r  dany i n g  complainant 

r u l i a f  under sec t i on  337. 

Bond i nq 

Under subsect ion  ( j )  o f  sec t i on  337, a r t i c l e s  subject  t o  an e x c l u s i o n  

o rder  o f  s ec t i on  337 a r c  c n t i t l c d  t o  ontry  under a bond du r i ng  the 

P rx s i de r i t i a l  review per.iod. %/ Thc amount o f  the  bond i s  to be detcrniinad by 

the Commission. @/ I n  making that dcterminir iat ion,  the Commission eridGavors 

Lo a s c e r t a i n  what amount o f  bond i s  s u f f i c i e n t  t o  o f f s e t  any compet i t ive  

cldvantages r e s u l t i n g  from the unfair method o f  compet i t ion  o r  u n f a i r  a c t  

- 57/ 53 Fad. Reg. 12200 (npr. 13, 1988). 

s/ Sac I D  on tiic Econcnic I s s u c s  dt 4 .7 arid 0 . 1 4  dnd E r r a t a  t o  I D  on the 
Patent I s s u e s .  

- 59/ Scg 19 U . S . C .  5 1337(j)(3), as amended by sec t i on s  1342(a)(5)(fl) arid 
(b)(3) o f  tlic Omnibus Tradc n c t .  



21 

crijoyed by pcr'soiis bciwf i i: t irig rr.c;n Lhe impur tJ t ion ,  a/ 
Tiic! IC dryucd that the bond should bc bo 1 1 . 9  percent o f  the eritcrcd 

value o f  Lhc. i i i f r i r iy iny  at k i c l e s .  That f i g u m  was ca lcu la ted  by tak ing  Ltic 

d i f f c r anc c  bctwcen respondents ' average s a l e s  p r i c e  f o r  the i n f r i n g i n g  model 

that has been so ld  i n  thc United StaLus x/ and cumplainant Freudenbcrg ' s  1987 

l i s t  p r i c e  f o r  the comparablc patented Fraudenberg model I a/ 
Cumplainant rr*c?udariberg argues  that the bond should be 50 pcrcunt o f  tho 

entcred value o f  the i n f r i n g i n g  a r t i c l e s  because (1) the ac tua l  p r i c i n g  

iriforiiiaLion on tho record i s  l i i i i i  tcd becausc ' o f  resporrdonts ' r e f u s a l  to  

cooperatc in d i s cove ry ;  (2) judg ing  by s a l o s  which respondorit repor ted ly  has 

made recen t l y ,  i t  dppedrs thdt the appproximately 12 percunt p r i c e  

d i f fCrrent ia1  ca lcu la ted  froiii the l im i ted  p r i c i n g  and s a l e s  data  on the record 

iiwy iioi; r x f l c c t  the f u l l  p r i c c  d i TF c r en t i 4 1  which cdn be achieved by 

r.espondonts, m d  (3) a mul t ip le  o f  four  times the p r i c e  d i f f e r e n t i a l  

ca lcu la ted  from tho data  on .L lw  rccord i s  wart-mtcd i n  order  t o  .ensure khat 

tho  con;pgtit ivg advantage i s  e l iminated froin rcsporiderrts' unl icer isad 

iiliportdLions arid s a l e s  o f  i n f r i n g i n g  i;icr.chandisu, a/ 
We have determined that  the amount o f  the bond s h a l l  be 12 percent o f  the 

errtored valuc! o f  tho a r t i c l e s  to be cxcluded. We adopted the I n ' s  proposa l ,  

except tha t  the amount was rounded o f f  to  12 percent.  We found the I n ' s  

Q/ SaQ S .  Rep. No. 1298 at 198; i n te r im r u l c  210.58(a)(3) o f  the 
Comni iss ion ' s  Ru les  (53 Fad. R e g .  33033, 33053, arid 33072, flucj, 29, 1988). 

-- 62/ Sea supra n . 2 0 .  

- 63/ a In's B r i e f  at 6 . 7 .  

- 64/ So0 Complainant ' s  Submiss ion a t  4 6 .  
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approach t o  be mom c o n s i s t e n t  w i t h  Commission precedent than thc approach 

advocated by ccmplainari t 7i-eudenbcr*g. g5/ 

- G5/ a, u,, Ccrta i i i  l l iyh I n t a n s i v c  Retroflexive S h e c t i n y ,  Coinmission 
Opinion and Order a t  11. 12 ( J u l y  15, 1988) (bond detwmined by computing 
thc d i f f c i v r i c c  hotwaci i  1907 avoraga l i s t  prices f o r  complainant 's  
piatcritud product and respondents ' i n f r i n g i n g  product);  C e r t a i n  Foam 
Earpluys ,  I n v .  No. 337 .TA.104, USITC Pub. 1671 at  4 (Mar-. 1385) (bond 
detertliincd by c.onsidering d i f f o r c n c e  i n  p r i c e s  f o r  sale o f  an i n f r i n g i n g  
product =\rid the sa le  of thc clcllwstic product when sold i n  cquiva1ari.t 
q u a n t i  t i g s )  . 
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PUBLIC VERSION 
UNITED STATES INTERNATIONAL TRADE COMMISSION 

Washinton, D . C .  

In the >latter of ) 
) 

CERTAIX SOX'iOVEN GAS FILTER ) 
ELEXEYTS ) 

Investigation No. 337-TA-275 

Initial Determination 

Paul J. Luckern, Administrative Law Judge 

Pursuant to the Notice to Investigation in this matter (52 Fed. Reg. No. 

165 at 32182, August 26, 1987), this is the administrative law judge's initial 

determination under Commission Rule 210.53 (19 C.F.R. 210.53). The 

adminstrative law judge hereby determines, after a review of the record 

developed and coupled with the initial determination which issued on March 1, 

1988, that there is a violation of section 337 of the Tariff Act of 1930, as 

amended (19 U.S.C. 51337) (section 337), in the unauthorized importation into, 

and sale in, the United States of certain nonwoven gas filter elements with 

the effect and tendency to substantially injure an industry, efficiently and 

economically operated in the United States. 



' APPEARANCES 

FOR COMPLAINANT: FREUDENBERG NONWOVENS LIMITED PARTNERSHIP 

Italo H. Ablondi 
F .  David F o s t e r  
ABLONDI & FOSTER, P . C .  
1776 K S t r e e t ,  N.U. 
Washington, D . C .  20006 

Stephen B. Shear 
P e t e r  F.  F e l f e  
FELFE & LYNCH 
805 Third Avenue 
New York, N.Y.  10022 

FOR RESPONDEYTS: FILTRAIR B .V.  & APB CORPORATION 

John Bryne 
John W .  Polk  
Bradford E. K i l s  
Kevin H. O'Brien 
Franc isco  J. Cimadevil la  
BAKER & MCKENZIE 
815 Connect icut  Avenue, N.W. 
Washington, D . C .  20006 

FOR STAFF: 

Juan Cockburn, Esq. 

Issued:  May 26,  1988 



TABLE OF CONTENTS 

PROCEDURAL HISTORY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

JURISDICTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

OPINION ON VIOLATION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

I . Validity and Enforecability of the '375 Patent . . . . . . . . . .  
1 . Claims In Issue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
2 . The '375 Patent Specification . . . . . . . . . . . . . . . . . . . . . . . .  
3 . The '375 File Wrapper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
4 . Reexamination of the '375 Patent . . . . . . . . . . . . . . . . . . . . . . .  
5 . 35  U.S.C. (102(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

(a) RTX-006 As A Printed Publication . . . . . . . . . . . . . . . . . .  
(b) Disclosure of RTX-006 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

6 . 35 U.S.C. (103 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(a) Scope and Content of the Prior Art . . . . . . . . . . . . . . . .  
(b) Differences Between the Prior Art and the Claims . .  

in Issue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(c) Level of Ordinary Skill in the Art . . . . . . . . . . . . . . . .  

(d) Combining of References . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(e) Objective Indicia of Nonobviousness (Secondary . . . .  

Considerations) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(f) Validity of the Claims In Issue . . . . . . . . . . . . . . . . . .  

7 . 35 U.S.C. (112 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
8 . 35 U.S.C. (116 . . .  . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  
9 . Enforceability of the '375 Patent . . . . . . . . . . . . . . . . . . . . . .  

I1 . Infringement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
111 . Respondents' Claim of Inequity . . . . . . . . . . . . . . . . . . . . . . . . . . .  

PAGE 

1 

6 

6 

7 

9 

10 

1 3  

15 

19 

20 

38 

39 

4 1  

46 

48 

49 

56 

57 

57 

60 

74 

75 

80 

i 



FINDINGS OF FACT 

I . Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
I1 . Parties and Products In Issue . . . . . . . . . . . . . . . . . . . . . . . . . . .  

I11 . The '375 Patent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
IV . The '375 File Wrapper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
V . Reexamination o f  the '375 Patent ........................ 

VI . RTX-018 and RTX-006 ..................................... 
VI1 . Validity and Infringement ............................... 

CONCLUSIONS OF LAW . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
INITIAL DETERMINATION AND ORDER ..................................... 

83 

a3  

85 

93 

98 

106 

157 

233 

23G 



ABBREVIATIONS 

c Post - Complainant's Post Hearing Brief 

C Post R - Complainant's Post Hearing Rebuttal Brief 
a 

CPF 

CPX 

cx 
FF 

Pre Tr 

PreH Tr 

RPCL 

RPF 

RPRFC 

RPRFS 

R Post 

R Post R 

RPTX 

RTX 

S PF 

s Post 

S Post R 

sx 

Complainant's Proposed Finding 

Complainant's Physical Exhibit 

Complainant's Exhibit 

Findings of Fact 

Preliminary Conference Transcript 

Prehearing Conference Transcript 

Respondents' Proposed Conclusions of L a w  

Respondents' Proposed Findings of Fact 

Respondents' Proposed Rebuttal Findings co the Complainant's 
Findings 

Respondents' Proposed Rebuttal Findings to the Staff's Findings 

Respondents' Post Hearing Brief 

Respondents' Post Hearing Rebuttal Brief 

Respondents' Physical Exhibit 

Respondents' Documentary Exhibit 

Staff's Proposed Finding 

Staff's Post Hearing Brief 

Staff's Post Hearing Reply Brief 

Staff's Exhibit 

Transcrint 

iii 





PROCEDURAL HISTORY 

On July 24, 1987 complainant Freudenberg Nonwovens Limited Partnership of 

Chelmsford, Massachusetts filed a complaint with the Commission under section 

337, which complaint was supplemented on August 10, 1987. The complaint, as 

supplemented, alleged unfair methods of competition and unfair acts in the 

importation of certain nonwoven gas filter elements into the United States, 

and in their sale by reason of alleged infringement of U.S. Letters Patent 

4 , 0 5 6 , 3 7 5  (the ‘ 3 7 5  patent). The 

tendency of the unfair methods of 

substantially injure an industry, 

the United States. 

complaint further alleged that the effect or 

competition and unfair acts is to destroy or 

efficiently and economically operated, in 

On August 19, 1987, the Commission issued a notice of investigation (the 

notice) in which the scope of the investigation was defined as: 

. . . [  wlhether there is a violation of subsection (a )  of 
section 337 in the unlawful importation of certain 
nonwoven gas filter elements into the United States, or in 
their sale by reason of alleged infringement of claims 1, 
2 ,  3 ,  4, 7, 8, or 9 of U.S. Letters Patent 4 , 0 5 6 , 3 7 5 ,  the 
effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, 

in the United States. 
- I/ 

The notice was published in the Federal Register on August 2 6 ,  1987 ( 5 2  Fed. 

Reg. NO. i 6 5 ,  3 2 1 8 2 ) .  

The notice named the following respondents: 

L/ The parties understood that the scope was directed to “claims 1, 2 ,  3 ,  
4, 7 ,  8 & 9” (Pre Tr. at 7 to 9) and the administrative law judge so 
interpreted the scope. 



Filtrair, B.V. 
De Werf 16 
P . O .  Box 611 
8440 AP Heerenveen 
Ho 1 land 

APB Corporation 
One Commerce Center 
Suite 300 
P . O .  Box 250 
Wilmington, Delaware 19899 

In this initial determination the respondents 

"respondents" or as "Filtrair" . Complainant, 

are collectively referred t o  as 

as well as its corporate 

affiliate Firma Carl Freudenberg (FF 5 ) '  are referred to as "Freudenberg". 

On October 14,  1987,  an initial determination issued granting 

complainant's motion to amend the complaint and notice by the inclusion of 

claim 6 of the ' 3 75  patent. On November 9 ,  the Commission determined pat to 

review that initial determination which, pursuant to 19 CF.R 5102.53(h), has 

become the final determination on that'issue. 

On March 1, 1988 an initial determination issued granting complainant's 

motion for summary determination that the importation and sale of respondents' 

nonwoven gas filter elements have the effect and tendency to substantially 

injure an efficiently and economically operated domestic industry, assuming 

there is proven an unfair act. As recited in that initial determination 

complainant and respondents stipulated that each of the claims in issue reads 

upon complainant's models F-45, T-60 and MF-85, 90 and 95 "Viledon" gas filter 

elements, and as found therein the F-45 and T-60 models are manufactured in 

Kentucky from 100% U.S. procured components and the three HF models are, and 

have been, wholly assembled in Kentucky since 1987. On April 1, the 

Commission determined not to review that initial determination thereby 

adopting it under Commission rules. 

A prehearing conference was held, and the hearing commenced, on 

The hearing continued on March 8 and 9 and concluded on March 1988. 

March 7, 

10. 
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-?-- 

Order No. 5 which issued on November 6 ,  1987 ordered that direct 

exhibits, including witness statements (direct testimony), were to be 

submitted by complainant and respondents by February 18, 1988 and the staff by 

February 22. On February 25 complainant objected to respondents' exhibit 

RTX-005 (direct examination witness statement of Joachim Richter) because the 

statement filed February 18 was in German without a translation and because 

the statement "apparently refers to an attachment which was not appended and 

also has not been supplied to date." Complainant argued that it had been 

agreed between complainant and respondents that a deposition of Richter would 

be deferred since it might develop that the averments of Richter in his 

witness Statement RTX-005 would be of such character that the need for a 

deposition would be obviated, and that the Richter statement would be served 

on complainant by February 11 at the latest, one week prior to the February 18 

deadline for submission of direct exhibits; and that while an English 

translation of the Richter witness statement was finally supplied to 

complainant on February 25, as of March 4 ,  1988, complainant still had no 

attachment. On March 4 ,  complainant objected to a motion of respondents filed 

March 2 to add RTX-018 and to allow Richter to "offer brief live testimony on 

direct regarding the relevancy of RTX-018." 

On March 7, at the prehearing conference, complainant's counsel 

represented that the attachment to Richter's witness statement (RTX-005) with 

a translation was received by him on March 5 but marked "In Camera". He then 

stated that complainant would withdraw its objection to RTX-005 (but not to 

the attachment or to RTX-018) provided that "no attempt is made by respondents 

to expand testimony by Mr. Richter beyond what is expressly stated in his 
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statement [RTX-005]" (PreH Tr. at 34, 42) .  The staff on March 7 ,  1988 

represented that it still had not received the attachment (PreH Tr. at 38), 

Counsel for respondents argued that complainant's counsel "has come up with a 

one-week deadline [v&. February 11, 19881 that I think he manufactured and 

may have put into a letter. Our understanding is that Mr. Kile [respondents' 

counsel] said, 'early' which meant as soon as we could" (insofar as when 

complainant was to receive RTX-005) and that respondents offered to 

complainant "at least twice, possibly more, to make Mr. Richter available [for 

deposition] over this weekend. And we heard nothing". (PreH Tr. at 45, 4 6 ) .  

Respondents' counsel further argued that RTX-018 is a Freudenberg data sheet., 

i.e. "a document from their own files. It is, again, it is nothing here 

somebody hasn't seen before". (PreH Tr. at 47) .  Respondents thereupon 

withdrew their offer of the attachment to RTX-005.. (PreH Tr. at 4 9 ) .  

On March 7, 1988 the staff objected to the admissibility of RTX-018 

because "due dates must mean something. And they [respondents] knew about the 

scheduling from the middle of October". (PreH Tr. at 54). As to RTX-005, the 

staff stated that if Richter "names names, [presumably in any live 

cross-examination] even at a deposition, it might be difficult for complainant 

to bring a rebuttal witness, i.e. an individual who has been named by Mr. 

Richter." (PreH Tr. a t  55). 

At the hearing on March 7, 1988, the administrative law judge overruled 

any objection to RTX-005 and admitted RTX-005 into evidence. 

RTX-018, the administrative law judge, while initially deferring any ruling on 

its admissibility, stated that complainant could take the deposition of 

Richter but only with respect to RTX-018 and gave complainant the opportunity 

to amend its rebuttal statements. (Tr. at 5 6 ,  57, 61). Following a short 

With respect to 
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break, complainant's counsel represented that an agreement had been reached 

among the parties to the effect that live cross-examination of Richter could 

proceed based on RTX-005 and that in the evening of March 7, respondents would 

furnish complainant a supplemental statement "devoted to RTX-018" which on the 

next morning, as the examination of Richter continues, would be included with 

RTX-005. Complainant declined any deposition of Richter on RTX-018 and 

deferred any decision about amending its rebuttal witness statements or 

introducing another rebuttal statement relating to RTX-018. (Tr. at 60 ,  61, 

64, 6 5 ) .  

On March 8, 1988, complainant and the staff objected to respondents' 

"supplemental statement" relating to RTX-018 because the supplemental 

statement "in addition to addressing RTX-018 addresses the March exhibition in 

1975 in Frankfurt, and changes the testimony there [RTX-0051 from what Richter 

said on February 18th. It talks about RTX-6 and other things" (Tr. at 

144-145, 153, 154). Thereafter the administrative law judge admitted into 

evidence RTX-018 and a portion of the supplemental statement identified as 

RTX-OOSa, that was found to be devoted to RTX-018. The original supplemental 

statement, identified as RTX-O05b, was not admitted. (Tr. at 347 to 350, 356 

to 558). 

Order No. 16, which issued on March 7, 1988, sustained complainant's 

objections to respondents' witness statement RTX-003 of Paul Eilbrecht, and to 

RTX-014 which was a translation of a decision of the German Patent Office, on 

the ground that a German Patent Office opinion in German opposition 

proceedings and testimony about the German proceedings were not of probative 

significance in this investigation. 

Prehearing and posthearing submissions have been submitted by 

complainant, respondents and the staff. 
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The matter is now ready for an initial determination, 

This initial determination is based on the entire record including the 

evidentiary record compiled at the hearing and the exhibits admitted into 

evidence. The administrative law judge has also taken into account his 

observation of the witnesses that appeared at the hearing. Proposed findings 

submitted by the parties, but not herein adopted, either in the form submitted 

or in substance, are rejected either as not supported by the evidence or as 

involving immaterial matters. The findings of fact include references 

intended to sene as guides to the testimony and exhibits supporting the 

findings of fact. The references do not necessarily represent complete 

summaries of the evidence supporting each finding. 

JURISDICTION 

The Commission has in rem and subject matter jurisdiction (FF 1). It 

also has personam jurisdiction over a l l  the respondents (FF 2 ,  3, 4 ) .  

OPINION ON VIOLATION 

At issue in this initial determination is whether respondents have 

established that claims 1 to 4 and 6 to 9 of the '375 patent are invalid 

and/or unenforceable, whether complainant has established that claims 1 to 4 

and 6 to 9 are infringed by respondents, and whether it would be inequitable 

to  enforce the complainant's '375 patent against respondents. 
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I. Validity and Enforceability of the '375 Patent 

Respondents argue (1) that the claims of the '375 patent are anticipated 
- 2/ 

by prior art under 35 U.S.C. §102(b); (2) that the claims of the '375 

patent are invalid in that the named inventors did not invent the subject 

matter claimed in the '375 patent as required by 35 U.S.C. 3102(f); (3)  

that the claims of the '375 patent were obvious to one of ordinary skill in 

the art at the time the invention was made and, therefore, the '375 patent is 

invalid under 35 U.S.C. S103; (4)  that the claims of the '375 patent are so  

vague and indefinite that the '375 patent is invalid under the second 

- 3/ 

2/ Respondents' invalidity contention under section 102(b) additionally 
arises under the provision of section 119 of title 35. Pursuant to section 
119, a U.S. patent application filed within one year of the filing date of a 
corresponding patent application filed in a participating foreign country, is 
accorded the same effective filing date as the foreign counterpart application 
and thereby is constructively reduced to practice on the filing date of the 
fodjeign counterpart. However, section 119 also contains a special provision 
paralleling section 102(b) which is applicable to foreign priority 
applications and prevents the issuance of any patent for an invention which 
had been patented or described in any country more than one year before the 
actual filing date of the counterpart application in the United States, or in 
public use or on sale in the United States one year prior to such U.S. filing 
date. Consequently, under section 119 since the U.S. application was filed on 
September 3, 1976 (FF ll), such disclosure of the claimed invention would be 
invalidating if that disclosure was before September 3, 1975. The Manual of 
Patent Examining Procedure discusses the effect of section 119 as dating the 
statutory bar under section 102(b) from the date of the filing of the U.S. 
application, rather than from the foreign counterpart application's filing 
date. MPEP section 201.13 (5th Ed. 1983) (Effect of Right of Priority). 

3J In their posthearing submissions respondents assert their claim of 
improper inventorship under 35 U.S.C. 0 102(f). However, this contention is 
more properly asserted under 35 U.S.C. 8 116 which generally requires all the 
joint inventors to apply jointly and make oath for an invention jointly made 
by them. 
unless "he did not himself invent the subject matter sought to be patented". 
This subsection has been interpreted, consistent with the other provisions of 
section 102, as establishing a defense where the entire claimed invention has 
been derived from others. a, Chisum, Patents section 5.03[3]. Respondents 
do not claim that the named inventors in the '375 patent derived the whole 
invention from the alleged nonjoined inventors. Consequently, this defense 
will be considered under the heading of 35 U.S.C. 0 116. 

Section 102(f) states that a person shall be entitled to a patent 
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paragraph of 35 U.S.C. 0112; and (5) that the '375 patent is unenforceable 

because during examination and re-examination proceedings before the Patent 

Office, Freudenberg (a) knowingly failed to disclose relevant prior art and 

(b) knowingly failed to name all the inventors of the claimed invention. (R 

Post at 1, 2) 

Under 35 U.S.C. 1282 a United States patent is presumed to be valid. An 

alleged infringer, asserting that a patent is unenforceable because of 

inequitable conduct, and invalid has the burden of establishing 

unenforceability and invalidity by clear and convincing evidence. Jones v 

Hardy, 727 F.2d 1524, 1528, 220 U.S.P.Q. 1021, 1024 (Fed. Cir. 1984); Loctite 

Corp. v. Ultraseal Ltd., 781 F.2d 861, 872, 228 U.S.P.Q. 90 (Fed. Cir. 1985); 

American Hoist & Derrick Co. v. Sowa and Sons, Inc., 725 F.2d 1350, 1358, 220 

U.S.P.Q. 763, 769 (Fed. Cir. 1984), cert denied, 469 U.S. 821 (1984); - J.P. 

Stevens & Co., Inc. v. Lex Tex, Ltd, Inc., 747 F.2d 1553, 1559, 223 U.S.P.Q. 

1089, 1092 (Fed. Cir. 1984); W.L. Gore 6 Associates Inc. v. Garlock Inc. 721 

F . 2 d  1540, 1556, 1557, 220 U.S.P.Q. 303, 315, 316 (Fed. Cir. 1983) cert denied 

105 S .  Ct. 709 (1984). In addition, claims are to be construed in order to 

uphold their validity. ACS Hospital Systems, Inc. v. Montifiore Hospital, 732 

F.2d 1572, 1577, 221 U.S.P.Q. 929, 932 (Fed. Cir. 1984). 

In interpreting a claim, the claim language, the specification and the 

file wrapper should be considered. See, Graham v. John Deere Co. 383, U.S. 1, 

33, 148 U.S.P.Q. 459, 472-473 (1966); Fromson v. Advance Offset Plate, Inc., 

720 F.2d 1565, 1571, 219 U.S.P.Q., 1137, 1140, 1141 (Fed. Cir. 1983). 
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1. Claims In Issue 

Independent claim 1 and dependent claims 2, 3, 4 ,  6 ,  7, 8 and 9 in issue 

read as follows 

1. A gas filter element comprising a holding frame and at 
least one self-supporting wedge-shaped filter pocket each 
having its wide end open and secured to said frame, each 
filter pocket comprising a pair of substantially 
symmetrical pocket halves formed of fusible fibers and 
welded to one another along the wedge edge and centrally 
along the opposite wedge end faces and at least one laminar 
spacing element disposed within the pocket and extending 
from adjacent the open end toward the wedge edge, the 
spacing element being welded to the opposite inclined wedge 
faces, the filter pocket being rendered self-supporting by 
the welding of the pocket halves to one another and the 
welding of the spacing element to the pocket. 

2 .  A filter element according to claim 1, including a 
plurality of spacing elements within each pocket, and 
spaced from the open mouth and the wedge edge. 

3. A filter element according to claim 1, wherein the 
filter pocket comprises fusible fibers, the pocket halves 
being welded to one anothet by fusion and the spacing 
element being welded to the pocket by fusion. 

4 .  
remaining wedge edges are also stiffened by fusion. 

A filter element according to claim 1, wherein the 

6 .  A filter element according to claim 1, wherein the 
spacing elements are pyramidal in shape and welded to the 
opposite inclined wedge faces along opposite longitudinal 
edges of the pyramid. 

7. A filter element according to claim 1, including a 
plurality of additional stiffening lines in each inclined 
wedge face extending from adjacent the open end toward the 
wedge edge. 

8 .  A filter element according to claim 1, including a 
plurality of filter pockets held in fixed position relative 
to one another by the single holding frame comprising a 
molded plastic mass in which the open end perimeters of the 
pockets are embedded. 

9. A filter element according to claim 2 ,  including a 
plurality of spacing elements within each pocket and spaced 
from the open mouth and the wedge edge, each filter element 
comprising fusible fibers, the pocket halves being welded 
to one another by fusion and the spacing elements being 
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welded to the pockets by fusion, the remaining wedge edges 
also being stiffened by fusion, and each filter pocket 
further including a plurality of additional stiffening 
lines in each inclined wedge face extending from adjacent 
the open end toward the wedge edge, said additional 
stiffening lines coinciding with the fusion lines of the 
spacing elements to the pockets. [(FF 12)] 

Thus independent claim 1 requires that the gas filter element comprise a t  

least one self-supporting wedge-shaped filter pocket secured to a holding 

frame, with each filter pocket comprising a pair of substantially symmetrical 

pocket halves formed of fusible fibers. It further requires that the 

symmetrical pocket halves be welded to one another along the wedge edge and 

centrally along the opposite wedge end faces. In addition, claim 1 requires 

that there be at least one laminar spacing element disposed within the pocket 

and extending from adjacent the open end toward the wedge edge with the 

spacing element being welded to the opposite inclined wedge face. Claims 2 to 

4 and 6 to 9 contain the limitations of claim 1 upon which they depend. 

(FF 12). All the claims in issue state that the filter pocket is rendered 

"self-supporting" by the welding of the pocket halves to one another and the 

welding of the spacing element to the pocket. (FF 12). 

2 .  The '375 Patent Specification 

The specification discloses that the invention can be described with 

reference to FIGS. 1 and 2 .  (FF 17, 18, 19, 20, 21). FIG. 1, which is a 

perspective view of a filter pocket in accordance with the claimed invention, 

and FIG. 2, which is a perspective view of a filter element in accordance with 

the claimed invention and made up of two filter pockets as shown in FIG. 1 and 

10 



a holding frame for all fou r  pockets, are represented as follows: 

FIG I 



5 
A 3 

FIG. 2 
c 

Referring to FIGS. 1 and 2, the claimed gas filter element consists of a 

holding frame 2 and a plurality of wedge-shaped filter pockets permanently 

attached to the holding frame characterized in that the pockets have 

"self-supporting properties in the air stream" due to a trimmed, welded or 

fused seam joining together the parts of each pocket plus spacing members made 

of flat material and attached by fusion in line with the direction of air 

flow. 

to one another as by fusion along the line 3. 

(FF 17). A pair of substantially symmetrical pocket halves are secured 

Each pocket half is formed o f  



gas permeable filter material. 

also to optimize conditions for the flow of air or gas into the interior of 

the pockets, a number of spacing members of lozenge-shaped cross section 4 

(further defined in the '375 patent as "pyramidal or truncated pyramidal 

shapes'' (FF 17))  made of nonwoven fabric, sheet material or woven fabric, 

varying in number according to the quality of the filter medium and its 

resistance to air flow, are cemented or welded in place at 7.  Additional 

stiffening ribs 5 are provided by local welding of the filter medium. 

of bag-like inserts of lozenge-shape cross section as spacing members is 

especially advantageous for the stabilization of the filter pockets against 

For the achievement of further stiffening, and 

The use 

fluttering in the air stream although single flat spacing inserts 6 can also 

be used as shown in FIG. 2 .  (FF 18). In FIG. 2 ,  a plurality of filter 

pockets are held together into a unit by the molded holding frame 2 which 

desirably is made of plastic, foamed in place so as to embed the perimeters of 

the mouths of the pockets comprising the unit. (FF 21). According to the 

'375 specification, the filter pockets have no tendency to flutter. (FF 2 2 ) .  

The '375 specification discloses that the materials Eer se of the claimed 

filter are known, and desirably comprise non-woven fiber battings "held 

together by bonding but not sufficiently stiff [by themselves] to be 

self-supporting", The fibers may comprise any such normally employed fibers 

and desirably, at least in part, are fusible and if no fusible fibers are 

present then the requisite adhesion and "stiffening" can be effected by 

conventional adhesives. (FF 23). 

3. The '375 File Wrapper 

On January 11, 1977 the Patent Office Examiner rejected all of the 

original claims of the '375 application filed on September 3, 1976 under 35 
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U . S . C .  3103 a s  unpatentable over Nutting U.S. Pat.  No, 3 , 3 8 6 , 2 3 1  ( t h e  ' 2 3 1  

p a t e n t ) ,  French Patent  No. 2 ,201 ,111  ( t h e  '111 patent )  and Janson U.S. Pat.  

No. 3 , 4 2 2 , 6 0 2  ( t h e  ' 6 0 2  p a t e n t ) ;  the  Examiner tak ing  t h e  p o s i t i o n  t h a t  i t  was 

obvious t o  apply the  spacer  o f  the  '111 p a t e n t  t o  t h e  ' 2 3 1  p a t e n t  and t h a t  i t  

was a d d i t i o n a l l y  obvious t o  mold t h e  frame o f  t h e  ' 602  p a t e n t  t o  the  ' 2 3 1  

p a t e n t .  A Bauder -- e t  a1 U . S .  Pat.  No. 3 , 1 9 0 , 0 5 9  ( t h e  ' 0 5 9  p a t e n t )  was c i t e d  by 

the  Examiner t o  show t h e  s t a t e  o f  t h e  a r t .  (FF 2 6 ) .  

Responding t o  the  r e j e c t i o n  it was argued t h a t  while t h e  Nutting p a t e n t  

provides a p l u r a l i t y  o f  l o n g i t u d i n a l l y  extending s i d e - b y - s i d e  f i l t e r  p o c k e t s ,  

each o f  t h e  pockets  are supported a t  c r e s t s  around t h e  per imeter  o f  the  

pockets and hence it would be  redundant t o  provide t h e  s p a c e r s  o f  t h e  French 

'111 p a t e n t  f o r  support .  (FF 2 9 ) .  A d d i t i o n a l l y ,  it was argued t h a t  t h e  '111 

p a t e n t  does n o t  t e a c h  t h e  welding o f  the  spacing elements i n t o  t h e  f i l t e r  

pockets and t h a t  n e i t h e r  t h e  Nutting nor t h e  French p a t e n t s  c o u l d  be modified 

t o  do s o  because o f  t h e  redundancy o f  providing spacing elements 

w i t h i n  t h e  Nutting pocket  f i l t e r .  

t each  o r  suggest  t h e  welding o f  t h e  spacing elements i n t o  t h e  f i l t e r  pockets 

t o  render same s e l f - s u p p o r t i n g  and i n  fact ,  t o  t e a c h  t h e  s t i t c h i n g  together  o f  

the  f i l t e r  s t r u c t u r e s  r a t h e r  than t h e  welding o r  f u s i n g  r e c i t e d  i n  t h e  

claims. (FF 2 9 ) .  

The c i t e d  Janson r e f e r e n c e  was s a i d  not  t o  

I t  was argued t h a t  t h e  Bauder '059 p a t e n t  teaches  a f i l t e r  s t r u c t u r e  

which i s  s t i t c h e d  t o g e t h e r  as opposed t o  being welded o r  f u s e d ,  and t h a t  t h e  

inherent  disadvantage o f  a machine sewn seam as opposed t o  t h e  welding o r  

f u s i n g  i s  t h a t  a machine sewn seam does n o t  p o s s e s s  any form o f  s t a b i l i t y  by 

i t s e l f .  The argument was made t h a t  under working c o n d i t i o n s  some p a r t  o f  t h e  

o r i g i n a l l y  wedge shaped p o c k e t s ,  as shown i n  t h e  Bauder '059  p a t e n t ,  i n f l a t e s  
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a s  a r e s u l t  of a displacement o f  t h e  machine sewn t h r e a d s ,  whereas t h e  width 

i n  o t h e r  s e c t o r s  become s m a l l e r  and p o i n t s  where the  sewn threads  pass t h e  

f i l t e r  mat cannot be w e l l  s e a l e d ;  t h a t  as the  Bauder ’059 kind o f  f i l t e r  i s  

mostly used f o r  f i n e  f i l t e r i n g  o p e r a t i o n s ,  it r e s u l t s  i n  undesired p o i n t s  

where dust can pass and which can i n c r e a s e  i n  a r e l a t i v e l y  s h o r t  time 

e s p e c i a l l y  a s  a r e s u l t  o f  the  s t r e s s  on t h e  thread  a t  p a r t i c u l a r  p o i n t s  o f  the  

f i l t e r  medium due t o  t h e  f l u t t e r i n g  movements o f  the  f i l t e r  medium; and t h a t  

t h e  pockets o f  t h e  Bauder ’059 f i l t e r  pocket are h e l d  t o g e t h e r  i n  t h e  s e c t o r  

of t h e  upper and lower seam, only by means o f  a machine sewn seam and t h a t  

such a seam i s  not  a b l e  t o  provide s e l f - s u p p o r t i n g  p r o p e r t i e s  where t h e r e  i s  a 

v e r t i c a l  mounting of the  pocket  f i l t e r .  

c laimed f i l t e r  pocket  i n  i s s u e  i s  provided with a welded seam, not  only i n  the  

s e c t o r  o f  t h e  upper o r  lower end r i d g e  but a l s o  a d d i t i o n a l l y  i n  t h e  s e c t o r  o f  

the  r i d g e  on t h e  r i g h t  s i d e ,  and t h a t  t h i s  welded seam forms an i n t e g r a t e d  

s t a t i c  s t i f f e n i n g  element o f  t h e  f i l t e r  pocket  rendering it s e l f - s u p p o r t i n g .  

(FF 29).  

I n  c o n t r a s t  it was argued t h a t  the  

On May 1 8 ,  1977 t h e  fol lowing language was added t o  amended independent 

claim 1 “formed o f  f u s i b l e  f i b e r s  and”. With t h i s  a d d i t i o n  amended claim 1 

read as independent claim 1 i n  i s s u e .  (FF 30). The ’375 p a t e n t  i s sued on 

Nov. 1 ,  1977. (FF 11). 

4 .  Reexamination o f  t h e  ‘375 Patent  

Independent claim 1 and dependent claim 2 i n  i s s u e  were s u b j e c t e d  t o  a 

second examination by t h e  P a t e n t  O f f i c e  when t h e  Examiner on July 23, 1986 

granted a r e q u e s t  by t h e  owners o f  t h e  ’375 p a t e n t  f o r  reexamination.  The 

Examiner took t h e  p o s i t i o n  t h a t  t h e  Bauder ‘059 p a t e n t ,  which had been c i t e d  

by t h e  Examiner i n  t h e  i n i t i a l  prosecut ion t o  show t h e  s ta te  o f  t h e  a r t  
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(FF 2 6 ) ,  when taken with the Nutting '231 patent and a French patent 1,296,701 

(the '701 patent) raised a question as to the patentability of independent 

claim 1 and dependent claim 2. (FF 39). 

The French '701 patent had been brought to the attention of the Examiner 

in the request for reexamination by the owners of the '375 patent. (FF 37).  

It was said by the owners in the request that the '701 patent concerned high 

capacity air and gas filters which are composed of a number of filter layers 

so arranged that two successive layers form a triangular-shaped space; and 

that figure 6 of the '701 patent shows inserts which can be placed into a 

triangular-shaped arsa, which inserts "look somewhat like" the spacing 

elements recited in independent claim 1 and dependent claim 2 in issue. 

(FF 37) .  

In a response filed September 2 4 ,  1986 the patentees argued that the two 

principal differences between the '375 claims and the disclosure of the Bauder 

'059 patent are (1) the welding of the wedge edges together and ( 2 )  the 

welding of spacing elements within the pocket halves; and that the use of 

welding, rather than other methods of attachment such as stitching or binding, 

is important in providing the gas filters, according to the '375 patent, with 

their improved qualities. The argument was made that according to independent 

claim 1 in issue, each filter pocket comprises Ita pair of symmetrical pocket 

halves . . . welded to one another along the wedge edge and centrally along 
the opposite wedge end faces"; that thus welding is required on three sides: 

bottom, top and rear as shown in FIG. 2 of the '375 patent; that in the Bauder 

'059 patent the pocket may be formed of a single rectangular sheet, the rear 

end being folded over and the top and bottom edges being "stitched together or 

otherwise secured"; that although Bauder uses the term "otherwise secured", 
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t h e r e  i s  no d e f i n i t i o n  o f  t h a t  term o r  any i l l u s t r a t i o n  o f  any means o f  

s e c u r i n g  t h e  two s h e e t s  t o g e t h e r  o t h e r  than by s t i t c h i n g ;  and t h a t  t h e r e f o r e ,  

t h e  Bauder ' 059  p a t e n t  as a whole must be i n t e r p r e t e d  as d i s c l o s i n g  only  

s t i t c h i n g  as a means f o r  secur ing  t h e  pocket-forming s h e e t s  and t h a t  indeed, 

t h e r e  i s  f u r t h e r  r e f e r e n c e  i n  the  Bauder 'C59 p a t e n t  t o  "upper and lower 

s t i t c h  edges" .  (FF 4 0 ) .  

The p a t e n t e e s  argued t h a t  while t h e  process  o f  s t i t c h i n g  and t h e  process  

of welding can both be  regarded as methods o f  f a s t e n i n g  two o b j e c t s  t o g e t h e r ,  

when d e a l i n g  with n o n - r i g i d  materials such as t h e  nonwoven mats o f  g l a s s  o r  

t e x t i l e  f i b e r s  which a r e  commonly used as a i r  f i l t e r  media, a s t i t c h i n g  

p r o c e s s  and a welding p r o c e s s  l e a d  t o  q u i t e  d i f f e r e n t  r e s u l t s  which af fect  the  

o p e r a t i o n  o f  t h e  f i l t e r  element;  t h a t  i n  t h e  '375 p a t e n t  t h e  p a t e n t e e s  have 

provided an improved a i r  f i l t e r  element which p o s s e s s e s  r i g i d i t y  a t  c e r t a i n  

p o i n t s  and which does n o t  have a tendency t o  f l u t t e r ;  t h a t  t h o s e  advantageous 

p r o p e r t i e s  are t h e  r e s u l t  o f  t h e  fact t h a t  t h e  symmetrical pocket  h a l v e s  are 

welded t o g e t h e r  r a t h e r  than being j o i n e d  by o t h e r  means such as s t i t c h i n g ;  and 

t h a t  t h e  welding o f  t h e  f i l t e r  m a t e r i a l  provides a s t i f f e n e d  zone which 

extends a long t o  t h e  t o p ,  rear and bottom p o r t i o n s  o f  each f i l t e r  pocket  and 

s e n e s  two important f u n c t i o n s :  f irst it m a t e r i a l l y  d e c r e a s e s  t h e  tendency o f  

each f i l t e r  pocket  t o  f l u t t e r  and thereby i n c r e a s e s  t h e  e f f i c i e n c y  o f  t h e  

f i l t e r  u n i t  and secondly t h e  i n c r e a s e d  r i g i d i t y  o f  each f i l t e r  pocket  means 

t h a t  when a i r  i s  n o t  p a s s i n g  through t h e  f i l t e r  u n i t ,  each f i l t e r  pocket  w i l l  

maintain  i t s  " g e n e r a l  shape and n o t  f a l l  down, b a g - l i k e  upon each o t h e r " .  I t  

was argued t h a t  i n  c o n t r a s t ,  a s t i t c h e d - t o g e t h e r  series o f  f i l t e r  p o c k e t s ,  

such as t h a t  shown i n  t h e  Bauder '059 p a t e n t ,  would n o t  have any r i g i d i f i e d  

p o r t i o n s  and would t h e r e f o r e  n o t  e x h i b i t  t h e  advantages o f  t h e  '375 gas f i l t e r  

element.  (FF 40). 
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The patentees also made the argument that claim 1 of the '375 patent 

requires "at least one laminar spacing element disposed within the pocket and 

extending from adjacent the open end toward the wedge edge, the spacing 

element being welded t o  the opposite inclined wedge faces"; that this second 

differentiating feature is also instrumental in providing the '375 filter 

element with its advantageous properties because the welds provide additional 

stiffened areas which hold the pocket open and prevent fluttering and falling; 

that in contrast to welded inserts, the Bauder '059 patent discloses only a 

"series of filamentary stays" which are stitched into the walls of the filter 

pocket; that the stitching of filamentary stays through the pockets can not 

s e m e  the purpose of stiffening; that the substitute materials, such as 

webbing or thin flexible sheet material taught in the Bauder '059 patent would 

not provide rigidity; and that, while the Bauder '059 patent uses the term 

"otherwise secured" there is no definition of the term and no specific 

examples, other than sewing, of any means to obtain such "securing". 

(FF 4 0 ) .  

or sewing is the resultant small holes in the filter medium and that this is 

recognized in the Bauder '059 patent which discloses that a layer of adhesive 

sealant should be applied to seal such holes. 

In the response filed September 24, 1986 the patentees further argued 

It was argued that one of the disadvantages resulting from stitching 

(FF 4 0 ) .  

that the Nutting patent does not disclose wedge-shaped filter pockets; that 

there are no welded edges and no internal spacing elements; that the pocket 

filter consists of forms which are stiffened throughout their entire surface: 

and that the forms are produced individually and subsequently connected. 

With reference to the cited French '701 patent the patentees argued that 

unlike the non-rigid filter media of the '375 patent and the Bauder '059 
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p a t e n t ,  t h e  French ' 7 0 1  f i l t e r  i s  composed o f  n o n - f l e x i b l e  f i b e r s  such a s  

mineral  o r  g l a s s  f i b e r s ;  t h a t  t h e  spacers  9 ,  10 and 11 shown i n  FIGS, 5 ,  6 and 

7 of  t h e  French ' 7 0 1  p a t e n t  would not meet the  requirement o f  t h e  ' 3 7 5  patent  

o f  a " laminar spacing element disposed w i t h i n  the  pocket " ;  t h a t  the  French 

' 7 0 1  f i l t e r  element does not  c o n t a i n  f l e x i b l e  f i l t e r  mats and hence t h e r e  can 

be no problem o f  l a c k  o f  r i g i d i t y  o r  f l u t t e r i n g ;  and t h a t  t h e  French '701 

p a t e n t  does n o t  d i s c l o s e  any p o s s i b i l i t y  o f  welding t h e  mats t o g e t h e r .  

(FF 4 0 ) .  

On October 26, 1986, t h e  Examiner concluded t h a t  t h e  Bauder ' 059  p a t e n t ,  

when taken with the  Nutting ' 2 3 1  p a t e n t  and t h e  French ' 7 0 1  p a t e n t ,  d i d  not  

raise a q u e s t i o n  as t o  t h e  p a t e n t a b i l i t y  o f  independent claim 1 and dependent 

claim 2 of t h e  ' 375  p a t e n t  because they d e f i n e  a laminar element i n  each o f  

t h e  f i l t e r  pockets  which i s  welded between faces o f  pocket  with  t h e  pockets  

formed o f  f u s i b l e  f i b e r s  and t h e  laminar element extending from a d j a c e n t  t h e  

open end towards t h e  wedge edge o f  t h e  pockets .  Claims 3 - 9  were s a i d  t o  be 

"confirmed" as they depend from "confirmed" p a t e n t a b l e  claims 1 and 2 .  The 

Examiner took t h e  p o s i t i o n  t h a t  t h e  Bauder ' 059  p a t e n t  s t i t c h e s  f i lamentary 

s t a y s  between t h e  faces o f  t h e  pocket and does not  t e a c h  welding a laminar 

element extending between f a c e s  from open end towards wedge edge o f  the  

p o c k e t s ;  t h a t  t h e  Nutting '231 p a t e n t  does n o t  teach  a laminar element between 

faces o f  each p o c k e t ;  and t h a t  t h e  French '701 p a t e n t  does n o t  t e a c h  f i l t e r  

pockets  and t h e  welding of t h e  laminar element.  (FF 41) .  

5 .  35 U.S.C. 5102(b) 

Respondents argue t h a t  more than f i f t e e n  months b e f o r e  Freudenberg f i l e d  

i t s  U.S. p a t e n t  a p p l i c a t i o n  on September 3, 1976 (FF 11) ( i . e .  b e f o r e  
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June 3, 1975), the evidence shows convincingly that Freudenberg published a 

sales brochure (RTX-006) in Europe disclosing the claimed invention. (R Post 

at 3). 

Complainant argues that the evidence presented by respondents does not 

even raise an inference of a prior publication. (C Post at 7). The staff 

argues that respondents have failed to overcome the presumption of validity 

under (282 in their arguments regarding invalidity under (102 because the 

evidence shows that "it is unlikely that the product brochure [RTX-0061 was 

distributed to the public" and that neither "the product brochure . . .  nor any 
other prior art reference discloses each and every element of the claims of 

the '375 patent." ( S  Post at 8). 

(a) RTX-006 As a Prlnted Publications 

Respondents, in an attempt to establish that RTX-006 was published "more 

than fifteen months" before Freudenberg filed'its U. S .  application argue that 

at an international trade fair in Frankfurt Germany between March 19 and March 

23, 1975, not only was a physical sample of the claimed pocket filter in issue 

displayed by Freudenberg to preferred customers, including about eight 

independent foreign distributors, but also that there was "passed out" by 

Freudenberg a product information sheet entitled "Viledon Compact Filter Bag 

Unit" (RTX-018) which set forth "basic technical information" about the 

"Viledon Compact Filter Bag Unit". 
9 

(R Post at 3). 

4J 
that Freudenberg at the Frankfurt March 1975 fair displayed, or "passed out", 

Respondents do not contend, and the record does not support a finding, 

RTX-006. 
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The r e c o r d  does e s t a b l i s h  t h a t  an ISH Frankfur t  fa i r  took p l a c e  on March 

19 t o  23, 1975 (FF 5 2 ,  5 7 ,  5 8 ,  63,  74, 7 7 ,  82) which i s  b e f o r e  t h e  German 

p r i o r i t y  a p p l i c a t i o n  on t h e  ' 3 7 5  p a t e n t  was f i l e d ;  
- 5/ 

t h a t  t h e  F i l t e r  

D i v i s i o n  of Firma Carl Freudenberg, a corporate  a f f i l i a t e  o f  complainant 

(FF 5 ) ,  d i d  have a booth a t  t h e  ISH March 1975 Frankfurt  f a i r  (FF 7 7 ,  83, 8 5 ) ;  

and t h a t  approximately e i g h t  r e p r e s e n t a t i v e s  o f  companies ( a l s o  r e f e r r e d  t o  as 

" p r e f e r r e d  customers")  around Europe t h a t  had e x c l u s i v e  sales'  d i s t r i b u t o r s  

r i g h t s  f o r  t h e  c o r p o r a t e  a f f i l i a t e ' s  products ,  and which companies are c a l l e d  

t h e  "Viledon" fami ly ,  were i n v i t e d  t o  the  Frankfurt  ISH March 1975 f a i r  by 
- 6/ 

Freudenberg and were shown a hand manufactured o r  hand produced "Viledon" 

f i n i s h e d  compact f i l t e r  i n  a private booth.  (FF 8 5 ,  8 6 ,  87). Moreover t h e r e  

i s  test imony by respondents'  R i c h t e r ,  who then worked f o r  Freudenberg (FF 53) 

and i n  1982 was f i r e d  (FF 249), t h a t  from March 1 9 ,  1975, he began e f f o r t s  t o  

promote and market t h e  "Viledon" compact f i l t e r s ;  t h a t  he  at tended a meeting 

on March 14, 1975 p r i o r  t o  which t h e  "pr in t ing '  o f  RTX-018" was agreed t o ;  t h a t  

"[w]e chose  t o  f irst  p r i n t  a sample product s p e c i f i c a t i o n  s h e e t  RTX-018 

because we were t r y i n g  t o  have something prepared f o r  a meeting t o  b e  h e l d  on 

March 18 and subsequent f o r  the  I n t e r n a t i o n a l  Fachmesse ISH h e l d  i n  Frankfurt  

which opened on March 19, 1975 where p r e f e r r e d  customers were presented" with 

a copy o f  RTX-018; t h a t  after  t h e  Frankfurt  March 1975 fair  R i c h t e r  continued 

t o  u s e  t h e  RTX-018 s h e e t  i n  his sales e f f o r t s  d i r e c t e d  t o  t h e  "Viledon" 

I/ 
September 17, 1975. (FF 11). 

The '375 p a t e n t  r e l i e s  on a German p r i o r i t y  a p p l i c a t i o n  f i l e d  on 

6J 
d i s t r i b u t o r s h i p s  o u t s i d e  Germany which are independent companies with  whom 
Firma Carl Freudenberg has  had a l o n g - s t a n d i n g ,  s t r o n g  c o n t a c t . ( F F  85, 8 6 ) .  

The word " fami ly"  i s  used by Freudenberg t o  d e s c r i b e  e x c l u s i v e  
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compact filters; and that on April 25, 1975 Richter and two of his assistants 

visited the Ford Motor assembly plant at Cologne and used RTX-018 to advertise 

filters. (FF 57). 

Complainant's Gsell, who attended the March 1975 Frankfurt ISH fair and 

was in Freudenberg's trade booth during the whole time the fair lasted 

(FF 83),  testified that the showing of the "Viledon" compact filter by the 

Firma Carl Freudenberg at the Frankfurt fair was not displayed in any public 

fashion but was shown to the approximately eight representatives behind closed 

doors in separate little rooms provided in the booth of Firma Carl 

Freudenberg. (FF 85). As respondents' Richter , who had helped staff the 

Freudenberg booth at the March 1975 Frankfurt fair (FF 58) testified, the 

L/ 

"Viledon" compact filter was not officially displayed i n  the fair booth of 

Firma Carl Freudenberg but rather was shown behind closed doors and no 

literature promoting such pocket filters was distributed or otherwise 

generally made available to the Frankfurt's fair attendees. (FF 59). 

Richter's testimony is consistent with complainant Gsell's further testimony 

that the official fair catalogue, which listed the products publicly displayed 

by Firma Carl Freudenberg at the Frankfurt March 1975 fair, did not include 

the "Viledon" compact filter and that in contrast, the catalogue for the 

succeeding ISH Frankfurt Fair, held on March 23 to 27, 1977 did list the 

"Viledon" compact filter (FF 77, 78, 79); that Freudenberg's sales activities 

with the nonwoven pocket filters in the foreign market started in 1976 and 

domestic (German) activities started in November 1975 as indicated by a 

- 7/ 
Filtrair, b . v .  since January 1983 (FF 54, 55). 

Richter has had an exclusive consulting agreement with respondent 
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first price list which was a necessary precondition to bringing those pocket 

filters to the German market; and that no nonwoven pocket filters were 

commercialized by Carl Freudenberg before November 1975. (FF 80). 

Complainant's Gsell testified with respect to RTX-018 that while he was 

only present during "one of these discussions in this locked discussion room" 

at the Frankfurt March 1975 fair, the RTX-018 was not then handed over to any 

representative. (FF 8 5 ) .  Moreover the administrative law judge finds that 

while RTX-018 may set forth technical information about the "Viledon" compact 

filter, RTX-018 neither pictures nor describes the structure of any filter nor 

does it disclose the claimed '375 patented gas filter element invention in 

issue. This is shown by observation of RTX-018 which has been duplicated in 

full in the findings. See FF 56. Thus there is nothing in the RTX-018 

technical performance specification sheet that discloses a gas filter element 

containing a laminar spacing element in each of its filter pockets which is 

welded between faces of the pocket with the pockets formed of fusible fibers 

and the laminar spacing element extending from adjacent the open end towards 

the wedge edge of the pocket as recited in the claims in issue. (FF 41, See 
FF 56) .  Hence any distribution of RTX-018 is not a publication of the 

invention under 35 U.S.C. 5102(b), and does not show distribution of the 

different RTX-006. 

Referring to Freudenberg's activities at the Frankfurt 1975 fair, 

respondents argue that "the [claimed] filter and information sheet [RTX-0181 

were in the public domain more than one year before Freudenberg filed its 

application for patent in the United States" and that although Freudenberg 

filed an application for patent first in Germany and claimed the benefit of 

its priority date, priority does not negate an applicant's duty to file an 
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application "within the United States within one year of the first publication ' 

of the claimed invention" (R Post at 4). Respondents have not defined the 

term "public domain" and that term is not found in 35 U.S.C: §102(b). 

Moreover in referring to the term "first publication" respondents did not 

specify what document they were referring to. Any physical display of the 

claimed filter at the March 1975 Frankfurt fair, even if a public display, 

would not thereby invalidate the '375 patent under 35 U.S.C. 
- 8/ 

§102(b). 

Section §102(b) of title 35 reads: 

A person shall be entitled to a patent unless-- 

* * *  
(b) the invention was patented or described in a printed 
publication in this or a foreign country or in public use 
or on sale in this country, more than one year prior to the 
date of the application for patent in the United States, or 
(Emphasis added) 

A person's entitlement to a United States patent is defeated when the 

invention was patented or described in a printed publication in a foreign 

country but not when the invention is in foreign public use, which can involve 

a public display, or on sale in a foreign country. e, O'Reilly et a1 v. 
Morse -' 56 U.S. (15 How.) 62, 110 (1853) (the telegraph case) (A previous 

discovery in a foreign country shall not render a U.S. patent void, unless 

such discovery or some substantial part of it had been before patented or 

described in a printed publication); Badowski v. United States, 118 U.S.P.Q. 

358, 361 (Ct. Claims 1958) (knowledge or use of a device in a foreign country 

without such knowledge or use in the United States is not a statutory bar to 

- 8/ Respondents appear to be in agreement. Thus although they have findings 
relating to Freudenberg's activities at the Frankfurt March 1975 fair (E RPF 
66-72), respondents rely only on RTX-006 to support their 5 102(b) allegation 
(- see RPCL 12). 
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a U.S. patent on the device). In re Hilmer 359 F.2d 859, 878, 149 U . S . P . Q .  

480, 496; (prohibition of 35 U.S.C. 3104, the limitations in sections 102(a) 

and 102(g) to "in this country," and the specifying in 102(e) of an 

application filed "in the United States," clearly demonstrate a policy in the 

patent statutes to the effect that knowledge and acts in a foreign country are 

not 

may 

to defeat the rights of applicants for U . S .  patents, except as applicants 

become involved in priority disputes). 
- 9/ 

Respondents argue that complainant responded to interrogatories by 

denying the existence of physica1,examples of the "Viledon" compact filters 

prior to November, 1975; and that this is in direct contradiction to 

- 9/ Pertinent sections of 35 U.S.C 102(a), ( e ) ,  (g) and 104 read: 
3102. Conditions for patentability; novelty and loss of right to patent 

A person shall be entitled to a patent unless-- 

(a) the invention was known or used by others in this country, or 
patented or described in a printed publication in this or a foreign 
country, before the invention thereof by the applicant for patent, or 

(e) the invention was described in a patent granted on an application 
for patent by another filed in.the United States before the invention 
thereof by the applicant for patent, . . .  
(g) before the applicant's invention thereof the invention was made in 

this country by another who had not abandoned, suppressed, or concealed 
it. . . .  
5104. Invention made abroad 

In proceedings in the Patent and Trademark Office and in the courts, 
an applicant for a patent, o r  a patentee, may not establish a date of 
invention by reference to knowledge or use thereof, or other activity 
with respect thereto, in a foreign country, except as provided in 
sections 119 and 365 of this title. , . .  
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complainant's Gsell's testimony at the hearing with regard to Freudenberg's 

activities at the Frankfurt March 1975 fair; and that Freudenberg's response 

to interrogatories and Gsell's witness statement represent an attempt by 

complainant to conceal facts to support its position. (R Post at 6). 
w 

- 10/ Respondents' Request for Admission Nos. 6 and 9 
denied :cad: 

which complainant 

6. Admit that you displayed a physical example 
Grob" filter at the International Fachmesse San 

of the Viledon "Compact 
tar Heizung Klima trade 

show held in Frankfort, Germany for attendees t o  inspect in March, 1985 
[sic]. 

9. Admit that you displayed a physical example of the Viledon "Compact 
Fein" filter at the International Fachmesse Sanitar Heizung Klima trade 
show held in Frankfurt, West Germany in March 1975 for attendees to 
inspect. 

(FF 105). Respondents' Interrogatory Nos. 6, 9 and 23 and complainant's 
responses read: 

6. 
than an unequivocal admission, specify what portion of the request is 
not admitted, the factual basis for failing to admit, the identity of 
the person or persons most knowledgeable about the subject matter of the 
request; if the request can be altered slightly so that it may be 
admitted, state what alterations can be made so that the request is 
admitted. 

If the response to request for admissions number 6 is anything other 

RESPONSE: This request for admission is denied outright. As is set 
forth in response to Interrogatory No. 23, infra, no prototypes were in 
existence at the time of this trade show. Those most knowledgeable 
include Messrs. Gsell, Burk and Huber. 

9. 
than an unequivocal admission, specify what portion of the request is 
not admitted, the factual basis f o r  failing to admit, the identity of 
the person o r  persons most knowledgeable about the subject matter of the 
request; if the request can be altered slightly so that it may be 
admitted, state what alterations can be made so that the request is 
admitted. 

If the response to request for admissions number 9 is anything other 

RESPONSE: This request for admission is denied outright. As is set 
forth in response to Interrogatory No. 23, infra, no prototypes were in 
existence at the time in question. Those most knowledgeable include 
Messrs. Gsell, Burk and Huber. 

(Footnote continued to page 27) 
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The record shows that at the Frankfurt fair only certain preferred customers 

in a closed room were shown a hand produced or hand manufactured "Viledon" 

compact filter by Freudenberg (FF 85) and that there was no public display 

Moreover the physical display of a hand produced or hand manufactured 

"Viledon" finished compact filter or even a "prototype" is not a "printed 

publication" a s  that term is used in 35 U.S.C. 102(b). In addition, while 

respondents argue that complainant has attempted to conceal facts, it was 

complainant's rebuttal witness Gsell who readily testified at the hearing that 

hand produced or hand manufactured samples of the compact filter were shown i n  

a closed room by Freudenberg to certain attendees at the Frankfurt March 1975 

fair. (FF 8 5 ) .  

Respondents argue that: 

"a few weeks after the [March 1975) Frankfurt Fair, and no 
later than May 1975 [which is more than one year before 
the U.S. patent application was filed on the '375 patent], 
Freudenberg published a more complete sales brochure . . .  
[RTX-0061 setting forth the same information contained in 
the product information sheet [RTX-018], as well as 

(Footnote continued from page 26) 

23. When were the filters depicted in Exhibit 1, or similar products, 
first fabricated; when were such products first sold; to whom were the 
products first sold; what Freudenberg employees were involved in the 
initial sales; when were such products first offered for sale to persons 
in the United States; when were such products first sold in the United 
States, 

RESPONSE: The first prototypes were fabricated sometime in 1975, not 
earlier than September, and were first sold in November/December 1975. 
Complainant does not know the identity of the first customer. 
is the most knowledgeable employee regarding this matter. 

Mr. Huber 

The first sales in the United States were in mid-1977. 

(FF 106). 
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nddi t ionnl  inforinnticln, and included two picture:; O C  thn 
FreudcnbcrG f i l t e r .  ??icsc two photogrnphs, t o g e t h c r  wi th  
the  d a t a  on the  RTX-006 brochure d i s c l o s c d  t h e  e n t i r e  
des ign  and c o n s t r u c t i o n  o f  the  claimed f i l t e r .  iRPost a t  
/.I. 

7,csFondents r e l y  en :he test imony o f  respondents ’  I ‘ i e t e r  K. Borlcent and 

Z i c n t e r  (RFF 7 5  t o  60 )  t o  support t h i s  areument. R i c h t e r ,  t o  d a t e ,  has 

rccp ivcd  from resrondents  more than,  

(TF  5 5 ) .  R i c h t e r  a l s o  d e r i v e s  a d d i t i o n a l  income from F i l t r n i r  throuE11 

f o r  h i s  consul t in , ;  scr- .Fices,  3 c 
n c t i v i t i e s  involv ing  t h e  sa le  o f  F i l t r a i r  products .  (FF  55,  248) .  Eorkant i-; 

marketing and f i n a n c i a l  d i r e c t o r  o f  respondent F i l t r a i r  b . v .  and p r e s i d e n t  o f  

t h e  only o t h e r  resLondent ,  s. APB Corporation (FF lr5) which W , ~ C  founded i n  

February 1984 t o  orGanize t h e  s a l e  o f  f i l t r a t i o n  products of Fi1-trair b.v. L7nd 

d i s t r i b u t e  s a i d  products i n  t h e  United S t a t e s .  (FF 5 1 ) .  Borkcnt and h i s  

b r o t h c r  A. Borkent own equal  s h a r e s ,  and are “dual” h e a d s ,  o f  respondent 

F i l t r a i r  b . v .  (FF 46, 4 9 ) .  

?.TI-006 has been dupl ica ted  in f u l l  i n  tl lc f i n d i n c s .  - Sc,c FF G O .  Tile 

lower r iGht -hand c o r n e r  o f  the  f i r s t  page o f  RTX-006 h a s  t h e  lagend “A  

L 7 5 . 2 ” .  ( F F  G O ) .  Complainant has  n o t  taken  i s s u e  wi th  the  f a c t  t h a t  XX-006 

o r  i e, i.na t e d  from Freudenbe r g  , 

RTS-006 was sponsored by respondents’  Forkent .  IJorkcnt t e s t i f i e d  t l la t  

r e c e i v e d  RTX-006 from Frmdenberp, and th.7 t 
11/ 

h e ,  as an a t tendee  o f  a f a i r ,  

he r e t a i n e d  the  o r i g i n a l  o f  RTX-006 i n  h i s  files s i n c e  i t s  r e c e i p t  u n t i l  t h e  

o r i g i n a l  was turned over  t o  h i s  a t t o r n e y s  for use  i n  t h i s  i n v e s t i g a t i o n .  

( F F  Gl). Borkent however was i n d e c i s i v e  and c o n t r a d i c t o r y  as t o  which f a i r  hv 

rece ived  RTX-006 

- 11/ A l s o  r e f e r r e d  t o  a s  an  “ e x h i b i t i o n ”  by w i t n e s s e s .  

2 0  



The record shows that complainant was first told by Borkent on September 

21, 1987 in response to complainant's Interrogatory No. 21 that Borkent became 

aware of the design or structure of the claimed nonwoven gas filter at an 

April 1975 ISH exhibition in Frankfurt. (FF 107, 108). However in a 

declaration of Borkent received by complahant in November 1987 and in a 

deposition on November 19, 1987 Borkent stated that he received the original 

of RTX-006 during one of three exhibitions that were held in early 1975, viz - 

at the ISH exhibition in Frankfurt in March, or at May exhibitions in 

Goteborg, Sweden or in Stavanger, Norway. (FF 63, 112). In deposition in 

November 1987 Borkent testified that when he responded to complainant's 

Interrogatory No. 21 in September 1987 and listed only the Frankfurt 1975 

exhibition, he was making the response by memory (FF 108); that after 

Borkent's response to the interrogatory Borkent had obtained information from 

the Frankfurt fair organization, through Filtrair's Dutch patent agent 

Eilbrecht, that showed that the Frankfurt exhibition was in March 1975 (FF 63, 

108) ; that Borkent involved Eilbrecht by presenting him with RTX-006 and 

telling him that RTX-006 "must have been handed out to [Borkent] . . .  at the 
fairs that were held in early 1975. And they were, the ISH [the Frankfurt 

fair], the W S ,  the Goteborg, and in Stavanger" (FF 63); and also that 

Eilbrecht confirmed the dates for the 1975 Goteborg and Stavanger fairs. 

(FF 63). Yet Borkent testified in the November 1987 deposition, after 

learning from Eilbrecht about the exact dates for the three fairs, that he was 

not sure whether he received RTX-006 either at the Frankfurt 1975 ISH fair or 

at the Goteborg or Stavanger May 1975 fairs; that his declaration received by 

complainant in November 1987 implied that it was at either of the three fairs; 

that Borkent does not recollect twelve and a half years later at which 
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e x h i b i t i o n  he c o l l e c t e d  RTX-006 (FF 112); and t h a t  Borkent d i d  not t e s t i f y  

t h a t  it could only  be a t  the  ISH Frankfurt  fair  t h a t  he r e c e i v e d  RTX-006 

because ” [ i l t  i s  too long ago t h a t  I could remember e x a c t l y  which f a i r  i t  

was. And t h e r e  were t h r e e  fairs  a t  t h a t  t i m e . ”  (FF 113).  Moreover i n  

B o r k e n t ’ s  witness  statement ( d i r e c t  examination) which respondents submitted 

on February 1 8 ,  1988 and which a t t a c h e d  RTX-006, Borkent again t e s t i f i e d  t h a t  

he r e c e i v e d  RTX-006 a t  l e a s t  a t  one o f  the  fol lowing t h r e e  fairs - the  

Frankfurt  ISH March 19-23, 1975 F a i r ,  the  Goteborg May 9-14,  1975 F a i r  and the 

Stavanger May 24-25 1975 F a i r .  (FF 61). 

I n  c o n t r a s t  t o  B o r k e n t ’ s  testimony i n  t h e  f a l l  o f  1987, i n  l i v e  

examination a t  t h e  h e a r i n g ,  Borkent on March 8, 1988 t e s t i f i e d :  

Q That was not  my q u e s t i o n ,  Mr. Borkent.  My q u e s t i o n  i s  
do you b e l i e v e  t h a t  you saw t h i s  l e a f l e t  [RTX-0061 a t  the  
F r a n k f u r t  f a i r  i n  March o f  1975? 

A Looking a t  t h e  brochure ,  it was my r e c o l l e c t i o n  t h a t  I 
r e c e i v e d  t h a t  a t  e i t h e r  o f  t h r e e  fairs .  L a t e r  evidence o f  
when t h e  fa ir  e x a c t l y  was h e l d  which is  u s u a l l y  h e l d  i n  a 
p e r i o d  e a r l y  i n  t h e  y e a r  made me r e a l i z e  t h a t  it probably 
was n o t  t h e  ISH f a i r ,  but probably one o f  t h e  two a f t e r  
t h e  ISH f a i r ,  but  it was i n  t h e  same time frame. 

* * *  
Q U n t i l  you found o u t ,  Mr. Borkent,  when t h e  f a i r  was, 
you b e l i e v e d  t h a t  you g o t  the  l e a f l e t  a t  t h a t  [ F r a n k f u r t ]  
f a i r ,  r i g h t ?  

A I b e l i e v e d  t h a t  I r e c e i v e d  t h a t  l e a f l e t  [RTX-006] a t  
one c f  those  fa irs .  And s i n c e  they were h e l d  c l o s e l y  
t o g e t h e r ,  I could not  d i s t i n g u i s h  between t h e  fairs which 
one it was. 

Q The fact of t h e  matter  i s ,  Mr. Borkent ,  t h a t  t h e  
l e a f l e t ,  RTX-6, was not i n  e x i s t e n c e  a t  the  time o f  t h e  
ISH F r a n k f u r t  fair  i n  March 1975, i s  t h a t  not  c o r r e c t ?  

A 
twelve and a h a l f  y e a r s  ago. 
t h e  d i f f e r e n c e  between a few weeks was between t h r e e  fairs .  

I t  was i n  e x i s t e n c e  very c l o s e  t o  t h e  ISH fa i r  and 
I could n o t  r e c o l l e c t  what 
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JUDGE LUCKERN: You know whether it was i n  e x i s t e n c e  i n  
March 1 9 - 2 3 ?  

THE WITNESS: I do not know whether it was i n  e x i s t e n c e  i n  
March 1 9 7 5 .  

JUDGE LUCKERN: A l l  r i g h t .  Thank you. 

BY MR. FELFE: 

Q But Mr. R i c h t e r  says i n  h i s  statement t h a t  it was not 
p r i n t e d  u n t i l  a t  the e a r l i e s t  A p r i l  o r  May 1975, i s  t h a t  
not  c o r r e c t .  

A I b e l i e v e  t h a t  i s  what he t e s t i f i e d .  

Q Does t h a t  not  make it p h y s i c a l l y  impossible t h a t  you 
saw t h i s  l e a f l e t  i n  Frankfurt  i n  March 1975? 

A No. The only  reason t h a t  I f e e l  t h a t  makes it 
p h y s i c a l l y  impossible i s  t h a t  code on the  bottom o f  t h e  
front  page says  475 meaning A p r i l  1975, which makes me 
b e l i e v e  t h a t  I could not have seen it i n  the  t h i r d  month 
o f  the  year  1975 being 3/75. 

* * *  
Q Do we a g r e e ,  Mr. Borkent,  t h a t  it i s  p h y s i c a l l y  
impossible t h a t  you saw t h i s  l e a f l e t  i n  Frankfurt  a t  the  
ISH fa ir  i n  March o f  1975? 

A Knowing t h a t  the  fair was h e l d  i n  March, y e s .  [ ( F F  6 2 ) ]  

Thus on March 8, 1988 Borkent admitted t h a t  i t  was p h y s i c a l l y  impossible 

t h a t  he saw RTX-006 a t  t h e  Frankfurt  fa ir  i n  March 1975 because t h e  code on 

the  bottom o f  t h e  f irst  page o f  RTX-006 says  475 which meant A p r i l  1975 t o  

Borkent.  Y e t  on February 18, 1988 when he f i l e d  h i s  witness  s t a t e m e n t ,  and 

and i n  November 1987 a f t e r  
12/ 

a t t a c h e d  RTX-006 which had the  475 code,  

Borkent knew from E i l b r e c h t  t h a t  the  Frankfurt  fa ir  was i n  March 1975, he 

12/ 
of  t h e  witness  and t h e  witness '  own knowledge. 

Ground r u l e  5 r e q u i r e s  t h a t  a witness  statement i s  t o  r e f l e c t  testimony 
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testified and made a declaration that he received RTX-006 at either the 

Frankfurt fair held in March, 1975, the May 1975 Goteborg fair or the May 1975 

Stavanger Fair. (FF 112). 

With respect to the legend "A 475.2" that appears at the lower right-hand 

corner on the first page of RTX-006 (FF 60), respondents argue that the legend 

indicates that RTX-006 "was printed during April 1975" (R Post at 4). The 

record does not support that allegation. Respondents' Richter testified that 

RTX-006 "was not printed until somewhat later, as far as I remember in 

April/May 1975". (Emphasis added) (FF 59). Other than the qualified 

statement "as far as I remember", which is more than twelve years ago, Richter 

presented no testimony as to why he concluded that RTX-006 was printed in 

"April/May 1975". 

to a dissemination. a, In re Wyer 655 F.2d 221, 210 U.S.P.Q. 790, 794 (CCPA 
1981). Borkent did testify that "[uJpon information and belief", the code 

designation A 475.2 on RTX-006 is a Freudenberg designation for a printing 

Also Richter's testimony refers only to a printing and not 

date of April 1975. (FF 61). This is not "Aprilfiay 1975" as Richter 

testified. Moreover more importantly Borkent testified that Richter was 

"neutral" about the substance of Borkent's testimony when he first heard about 

it. (FF 64). In addition, Borkent's testimony as to the meaning of "A 475.2" 

carries little weight because it is only on "information and belief", which 

inherently is an allegation without personal knowledge. See, Cable Electric 

Products, Inc. v. Genmark, Inc., 770 F.2d 1015, 226 U.S.P.Q. 881, 888 (Fed. 

Cir. 1985); Petersen Manuf. Co. v. Central Purchasinp; Inc., 740 F.2d 1541, 222 

U.S.P.Q. 562, 569 (Fed. Cir. 1984). While Borkent testified that "I have 15 

years of history of seeing Freudenberg brochures" (FF 64) and 

JUDGE LUCKERN: 
refer to April 1975? 

But it is your testimony that the 475 does 

THE WITNESS: I have seen at least ten to fifteen 
brochures from the Freudenberg Company bearing some 
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codifications which always have a central number of some 
kind that indicates. a year, the last two digits of a year 
in a century plus a number that corresponds with a month, 
anphere between 1 and 12. [(FF 62)] 

none of the "ten to fifteen" brochures nor the codifications in those 

brochures were identified by Borkent. Moreover the mere fact that 

codifications may exist on at least ten to fifteen Freudenberg brochures does 

not, as such, establish that those codifications refer to a date for a 

"printed publication" as that term is used in 35 U.S.C. J102(b). 

In rebuttal testimony complainant's Gsell testified that RTX-006 was a 

"promotional leaflet"; that "A 475.2" means only that RTX-006 was "laid out", 

i.e. designed, in April 1975 and does not indicate any printing or 

availability date; that printing.and distribution occurred subsequent to 

lay-out; that as a result of various difficulties and delays encountered in 

the initial manufacture of the pocket filters, the product could not be 

brought to market until the period starting in November 1975; and that earlier 

distribution of RTX-006 would have been commercially pointless and out of 

keeping with the practice of Firma Carl Freudenberg. (FF 75). 

Respondents argue that Gsell admitted that he was not involved with 

preparing RTX-006, did not know who had prepared it, and was not generally 

involved with preparing sales literature during 1975; that there is no basis 

for Gsell's speculative statement that it would have been "out of keeping" for 

Freudenberg to have published and distributed the brochure until November 

1975; and that Gsell does not know when RTX-006 was published or to whom it 

was distributed; and his testimony twelve years later at the hearing was 

nothing more than a self-serving effort to help his present employer. 

at 5 ,  6). 

(R Post 
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Gsell has been employed at Firma Carl Freudenberg since 1960. (FF 7 4 ) .  

In 1975 he was responsible for the sales of "Viledon" compact filter products 

for export worldwide and has a more responsible position with Freudenberg 

today (FF 8 2 ) .  

when RTX-006 was sent by someone in Freudenberg's advertising department to a 

printer to be printed, unrefuted is Gsell's testimony that he has participated 

"in several brochures concerning pocket filters, filter masks, general air 

filter material, as far as the design and content is concerned." (FF 90) .  As 

such, he has experience with such brochures. In contrast, there is no 

evidence that respondents' Borkent had any such experience. 

While Gsell could not know from his own personal knowledge 

Other than the evidence referenced above, respondents, to support their 

allegation that RTX-006 was published more than fifteen months before 

Freudenberg filed its U.S. application, rely on Borkent's testimony that as an 

attendee of a May 1975 Goteborg, Sweden fair or May 1975 Stavanger, Noway 

fair he received RTX-006. (FF 62). 

The record establishes that Borkent in May 1975 was employed on a 

full-time basis as a financial comptroller, a reasonably responsible position, 

for the European Division of Hunter-Douglas, an aluminum conglomerate company 

based in Rotterdam, the Netherlands. (FF 68,  71). He had commenced full 

employment with Hunter-Douglas, a multimillion dollar company, in 1973 and 

continued full employment until the end o f  1982 or early 1983. 

Hunter-Douglas Borkent was concerned with aluminum products and heating 

boilers and had substantial responsibilities. (FF 68, 71, 109). Borkent's 

work at Hunter-Douglas did not involve filter products. 

Hunter-Douglas did not exhibit at the May 1975 Goteborg or Stavanger fairs. 

(FF 68, 69, 109, 111). Borkent testified that "I would generally take days 

At 

(FF 70).  
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o f f "  t o  a t t e n d  such f a i r s .  (FF 1 0 9 ) .  Also the  r e c o r d  does not show t h a t  

respondents i n  1975 even had an i n t e r e s t  i n  pocket f i l t e r s .  Thus i t  was not 

u n t i l  t h e  spr ing  o f  ' 84 ,  nine  years  l a t e r ,  t h a t  respondent F i l t r a i r  b.v. 

purchased a "Viledon" pocket f i l t e r ,  and it was not u n t i l  t h e  summer of 1984 

t h a t  F i l t r a i r  b.v. d i d  i t s  f i r s t  t r ia l s  with a pocket f i l t e r .  (FF 65, 2 0 6 ,  

2 0 7 ,  2 0 8 ) .  

The r e c o r d  f u r t h e r  e s t a b l i s h e s  t h a t  respondents' reason f o r  r e f e r r i n g  t o  

the  Goteborg and Stavanger May 1975 fa irs  i s  Borkent 's  test imony t h a t  Borkent 

presented RTX-006 i n  September 1987 t o  F i l t r a i r ' s  Dutch p a t e n t  agent E i l b r e c h t  

from Borkent 's  f i l e s  and Borkent "simply s a i d  t h i s  [RTX-006] must have been 

handed out t o  me a t  t h e  fairs t h a t  were h e l d  i n  e a r l y  1975 .  And they were, 

The r e c o r d  t h e  ISH, t h e  W S ,  t h e  Gothenburg, and i n  Stavanger" (FF 63). 
13/ 

has nothing t o  c o r r o b o r a t e  Borkent 's  testimony i n  1987 and 1988 t h a t  he  

at tended t h e  Goteborg o r  Stavanger May 1975 fairs .  Thus Borkent t e s t i f i e d  

"You must r e a l i z e  t h a t  I see t e n s  o r  I must have seen  50 t o  80 fairs  s i n c e  - -  
from now back t o  t h a t  p e r i o d  [May 19751" (FF 1 0 9 ) ;  and t h a t  " I  cannot r e c a l l  

s p e c i f i c a l l y  t h a t  one [ a  booth o f  a Swedish r e p r e s e n t a t i v e  o r  d i s t r i b u t o r  of 

Freudenberg products a t  t h e  Goteborg May 1975 f a i r ]  because I have too  many 

r e c o l l e c t i o n s  o f  t o o  many shows t h a t  I could i d e n t i f y  12  y e a r s  after  t h e  fact  

e x a c t l y  t h a t  one. If you would ask  me s p e c i f i c a l l y  about a f a i r  i n  Gotenborg 

of a month ago ,  I would be  a b l e  t o  be more s p e c i f i c " .  (FF 1 0 9 ) .  Borkent 

f u r t h e r  t e s t i f i e d  t h a t  he  went through Stavanger i n  May 1975 but  " [ s l i n c e  I 

had never much time because I had another employee, when I went,  I went f a i r l y  

quick ly"  (FF 110);  and t h a t  he d i d  not  go t o  Stavanger i n  May 1975 i n  

13/ A t  t h e  h e a r i n g ,  Borkent r u l e d  out t h e  ISH fa ir .  (FF 62). 
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connection with his work at Hunter-Douglas. 

"took time off from . . .  [his] full-time job in Rotterdam [with Hunter-Douglas] 

to go to these places [Goteborg and Stavanger) to . . .  pass through the 
fairs." 

or at Stavanger in May 1975. (FF 68,  109, 110). He did not know how many 

exhibitors were at the May 1975 Goteborg Fair. (FF 109). He remembered no 

exact make-up of the booth at the Stavanger Fair that exhibited Freudenberg 

products. (FF 110). 

he knew (FF 6 8 ,  111) and does not recall any people he met at the Stavanger 

fair. (FF 6 9 ,  111). Although Borkent testified that Freudenberg products 

(FF 111). He agreed that he 

(FF 111). Borkent had no idea of the hotel he stayed at in Goteborg 

At the Goteborg fair Borkent did not meet anybody that 

were at the Goteborg fair he admitted that Freudenberg did not have a booth at 

the fair. (FF 72). While Borkent testified that Ove Jodal was one of the 

"Viledon" distributors in Norway and he remembers "seeing a booth of Ove 

Jodal" he testified that while in Stavanger in May 1975 he did not see a booth 

with a Freudenberg compact filter and Borkent further testified that he had 

- not stated whether he saw a compact filter in the Ove Jodal booth at the 

Stavanger May 1975 fair. (FF 72). This testimony is inconsistent with 

Borkent's direct testimony that physical models of the "Viledon" filter were 

displayed at the three fairs. 3orkent has no documentary evidence 

that he was at the Goteborg or Stavanger May 1975 fairs and has nothing to 

show when RTX-006 was put in his files. (FF 69, 73, 109). 

(FF 61). 

Additionally, respondents' Richter, who was employed by Freudenberg in 

May 1975, while testifying that the "product filters were also to be exhibited 

at the W S  exhibition stand of the VILEDON filter representative in Goteborg, 

Sweden, which took place around mid-1975", testified that he attended "only" 
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the Frankfurt March 1975 fair and "cannot say with certainty whether the 

pocket filters were exhibited at the W S  fair." (FF 59).  Complainant's Gsell 

testified that the Carl Freudenberg Filter Division attended no fairs in 1975 

(other than the Frankfurt March 1975 fair) at which any Freudenberg pocket 

filter elements or literature relating to such pocket filters would have been 

on display. (FF 76). In addition RTX-006 is in German (FF 60) and it was 

intended for distribution to customers within Germany and countries where 

German is spoken such as Austria. (FF 90b). Moreover Borkent has indicated 

that Freudenberg had different language versions of brochures (FF 108;'113) 

and respondents have admitted that RTX-006 was intended for use in German 

speaking areas and not f o r  use in international sales (RPRPS 2a). Respondents 

have not established that a German language brochure such as RTX-006 would 

have been used in Norway o r  Sweden. 

Based on the foregoing, the administrative law judge finds that 

respondents, who have the burden, have not established by clear and convincing 

evidence that RTX-006, more than twelve months before Freudenberg filed its 

U.S. application f o r  patent, was publicly available as a "printed publication" 

as that phrase is used in 35 U.S.C. 5102(b). See, In re Wyer, 655 F.2d at 

224, 210 U.S.P.Q. at 794 ("printed publication" in 35 U.S.C. 102(b) means the 

accessibility to at least the pertinent part of the public, of a perceptible 

description of the invention). Borkent's testimony is found to be too 

tentative, contradictary and uncorroborated to satisfy respondents' burden for 

establishing a "printed publication" date before the critical date. 
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(b )  D i s c l o s u r e  o f  RTX-006 

Respondents argue t h a t  RTX-006 i n v a l i d a t e s  t h e  '375 p a t e n t  under 35 

U . S . C .  $ 1 0 2 ( b )  because as explained by respondents'  e x p e r t s  Bauder and R i v e r s ,  

RTX-006 " d i s c l o s e s  a l l  o f  t h e  e s s e n t i a l  f e a t u r e s  o f  the  pocket  f i l t e r  claimed 

i n  t h e  '375 p a t e n t " .  (R Pos t  a t  7). 
- 14/ 

Respondents' Bauder however t e s t i f i e d  t h a t  he could n o t  t e l l  whether 

RTX-006 shows a media o f  f u s i b l e  f i b e r s  (FF 9 4 ) ;  t h a t  t h e  r e f e r e n c e  i n  RTX-006 

t o  "synth f i b e r s "  could be  t o  e i t h e r  f i b e r  g l a s s  o r  anything man-made which i s  

not  n e c e s s a r i l y  l i m i t e d  t o  nonwoven f u s i b l e  f i b e r s  (FF 9 4 ) ;  t h a t  he agrees  

t h a t  what i s  shown i n  RTX-006 could be a pocket t h a t  has been fo lded  i n  t h e  

back t h e  way it has  been done with t h e  p r i o r  art  H i - F l o  and Hi-Cap f i l t e r s  o r  

t h a t  t h e  pockets  could b e  made o f  two h a l v e s  o r  two p i e c e s  and t h a t  he cannot 

see t h e  back o r  t h e  wedged edge i n  t h e  rear on t h e  f i l t e r  shown on RTX-006 

(FF 9 5 ) ;  t h a t  he cannot unequivocally say t h a t  t h e  t h r e e  h o r i z o n t a l  l i n e s  on 

t h e  s i d e  o f  t h e  top RTX-006 i l l u s t r a t i o n  t h a t  extend from t h e  frame header 

back towards t h e  back end o f  t h e  f i l t e r  is a welding as opposed t o  a sewing 

(FF 9 6 ) ;  t h a t  whi le  he sees wedge shaped supports between t h e  s i d e s  o f  the  

p l e a t s  on an i l l u s t r a t i o n  shown i n  RTX-006, he  is unable t o  t e l l  what t h e  

supports a r e  made of and cannot t e l l  f o r  certain how t h e  wedge shaped supports 

are adhered, if i n  fact they  are adhered t o  t h e  s i d e s  o f  t h e  f i l t e r  pocket 

(FF 9 7 ) ;  t h a t  when asked whether he sees something o f  a pyramid shape, Bauder 

t e s t i f i e d  t h a t  h e  sees something t h a t  appears t o  b e  " t r i a n g u l a r  i n  shape" and 

14/ 
paragraphs 18  and 19 o f  t h e  Rivers' witness statement (RTX-002) re late  t o  
RTX-006. 
paragraphs 18  and 19 r e s p e c t i v e l y  shows t h a t  t h e  Bauder's and R i v e r s '  
paragraphs are s u b s t a n t i a l l y  i d e n t i c a l  i n  language. 

Paragraph 2 1  and 22 of t h e  Bauder witness statement (RTX-001) and 

A comparison of Bauder's paragraphs 2 1  and 22 with Rivers' 
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"[rlelatively flat" (FF 98); that he can't tell from RTX-006 how the lines 

thereon are formed (FF 98); that he supposes that the wording "welded filter 

bags" on RTX-006 could refer to the attachment of the filter pocket to the 

front holding frame (FF 99); and that he cannot tell from RTX-006 that there , 

is welding at the wedge edge in the back. (FF 99). 

Based on Bauder's testimony, the administrative law judge finds that 

respondents have not established that RTX-006 invalidates the '375 patent as 

an anticipating reference under 35 U.S.C. §102(b), assuming that respondents 

had established that RTX-006 was a "printed publication" under 35 U.S.C. 

§102(b). Anticipation under 35 U.S.C. 0 102 requires the presence in a single 

prior art disclosure of each and every element of a claimed invention. Prior 

to the Patent Act of 1952, "anticipation" was used in a broader sense than it 

is today. 

Inc. v. Barient, Inc. 827 F.2d 744, 3 U.S.P.Q. 2d 1766, 1767, 1768 (Fed. Cir 

1987). Kalman v. Kimberly-Clark Corp., 713 F.2d 760, 772, 218 U.S.P.Q. 781, 

789 (Fed. Cir. 1983), relied on by respondents (R Post at 6 ,  7), requires that 

Today it is a restricted term of art in patent law. Lewmar Marine, 

"all limitations" of the claims in issue "be found in the [anticipatory] 

reference, or [are] 'fully met' by it". The testimony of Bauder, who was 

qualified as an expert in air filter construction and end design (FF 114) and 

is an inventor on the ' 059 patent (FF 123), indicates at least that the claim 

limitations of "fusible" fibers and of "welded" laminar spacing elements with 

the spacing elements being welded to the opposite inclined wedged faces are 

not found o r  are not fully met by RTX-006. 

6. 35 U.S.C. fi 103 

Respondents argue that to the extent that RTX-006 does not alone 

anticipate the '375 claims, it semes as a "solid" reference for obviousness 
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purposes and t h a t  RTX-006 when coupled with the  d e t a i l e d  d i s c l o s u r e  o f  the  

Bauder H i - F l o  and Hi-Cap p a t e n t s , - = .  the '059 H i - F l o  p a t e n t  and t h e  U.S. 

Patent  Nos. 3,273,321 ( t h e  '321 p a t e n t )  and 3,485,694 ( t h e  '694 p a t e n t ) ,  ( t h e  

Hi-Cap p a t e n t s )  render the '375 cla ims obvious. A l t e r n a t i v e l y ,  it is argued 

t h a t  the  Bauder ' 0 5 9  p a t e n t  and the H i - F l o  f i l t e r  i t s e l f ,  which was i n  p u b l i c  

use and on s a l e  w i t h i n  the United S t a t e s  more than one year  p r i o r  t o  

complainant 's  a p p l i c a t i o n  f o r  the '375 p a t e n t ,  have a l l  the  e s s e n t i a l  f e a t u r e s  

claimed i n  the '375 p a t e n t ;  and t h a t  one of ordinary s k i l l  would f ind  i n  the 

Hi-Cap '321 p a t e n t  and/or American A i r  F i l t e r ' s  Dri-Pak 2540 and 2530 f i l t e r s  

both the  t e a c h i n g  and the  motivat ion t o  conver t  the  H i - F l o  design i n t o  

" e x a c t l y  what t h e  '375 p a t e n t  claims." (R Post a t  11 t o  17). 

A p a t e n t  may be h e l d  i n v a l i d  if the  invent ion  claimed does not  s a t i s f y  

the  requirement f o r  nonobviousness o f  35 U.S.C. 3103 which reads  i n  p e r t i n e n t  

part: 

A p a t e n t  may not  be  obtained though t h e  invent ion  i s  not  
i d e n t i c a l l y  d i s c l o s e d  or d e s c r i b e d  as set f o r t h  i n  s e c t i o n  
102 of t h i s  t i t l e ,  if the  d i f f e r e n c e s  between t h e  s u b j e c t  
matter sought t o  be patented and the  p r i o r  art  a r e  such 
t h a t  t h e  s u b j e c t  matter as a whole would have been obvious 
a t  t h e  time t h e  invent ion  was made t o  a person having 
ordinary  s k i l l  i n  the art t o  which s a i d  s u b j e c t  matter 
p e r t a i n s .  

Graham v .  John Deere Co.,  383 U.S. at  17-18, 148 U.S.P.Q. at  467 a r t i c u l a t e d  

the  test  for  determining obviousness under §103: 

[ T l h e  scope and c o n t e n t  o f  t h e  p r i o r  art a r e  t o  be 
determined;  d i f f e r e n c e s  between t h e  p r i o r  art  and t h e  
claims a t  i s s u e  are t o  be a s c e r t a i n e d ;  and the  l e v e l  o f  
ordinary  s k i l l  i n  the  art  reso lved .  Against  t h i s  
background, the  obviousness o f  t h e  s u b j e c t  mat ter  i s  
determined.  
s u c c e s s ,  long f e l t  but  unsolved needs ,  f a i l u r e  of 
o t h e r s ,  e t c . ,  might be u t i l i z e d  t o  g i v e  l i g h t  t o  t h e  
c i rcumstances  surrounding the  o r i g i n  of the  s u b j e c t  matter 
sought t o  be patented .  A s  i n d i c i a  o f  obviousness o r  
nonobviousness,  t h e s e  i n q u i r e s  may have re levancy  . . . .  

Such secondary c o n s i d e r a t i o n s  as commercial 
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Thus obviousness is a question of law based on factual inquires. Akzo N.V. 

International Trade Commission, 808 F.2d at 1480, 1 U.S.P.Q. 2d at 1246. 

In considering the issue of obviousness, the record establishes that in 

the initial prosecution of the '375 patent, the Bauder '059 patent relied on 

by respondents was cited by the Examiner to show the state of the art. 

(FF 2 6 ) .  Thereafter in remarks filed on March 31, 1977, the Bauder reference 

was discussed in some depth. (FF 29). After the '375 patent issued, the 

Examiner in the reexamination proceeding, while initially taking the position 

that there was raised a substantial question of patentability of claims 1 and 

2 in issue in view of the Bauder '059 patent when taken with other art, 

reversed himself. (FF 39, 4 1 ) .  In the reexamination proceeding the owners of 

the '375 patent brought to the attention of the Examiner a 1978 product 

bulletin on Hi-Cap 90/35 and Hi-Cap 80/25 although there is no indication in 

the record that the Examiner was aware that sides of the Hi-Cap filter 

depicted in the bulletin were welded. (FF 38). 

Where, as here, the '375 patent has been reexamined under 35 U.S.C. 

5301-307, the presumption of validity again remains unaltered. Respondents, 

as the challengers, must not only come forward with evidence of a prima face 

case of invalidity, but ultimately prove facts under a clear and convincing 

standard, that support a conclusion that the '375 patent is invalid. Kaufman 

Company Inc. v. Lantech, Inc., 807 F.2d 970, 1 U.S.P.Q. 2d 1202, 1204 (Fed. 

Cir. 1986). 

(a) Scope and Content of the Prior Art 

As prior art, respondents rely on RTX-006, the '059, '321 and '694 

patents, the Hi-Flo filter itself and American Air Filter's Dri-Pak filters. 
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The c o n t e n t  o f  RTX-006 i s  seen  i n  t h e  E n g l i s h  t r a n s l a t i o n  o f  RTX-006, 
15/ 

d u p l i c a t e d  i n  i t s  e n t i r e t y ,  a t  F F - 6 0 .  

The '059 p a t e n t ,  t i t l e d  "Pocket  F i l t e r " ,  i s sued  on June 2 2 ,  1965 t o  Carl 

J .  Bauder and Char les  G .  Hart and i s  based on an a p p l i c a t i o n  f i l e d  on May 3,  

1962 .  (FF 1 2 3 ) .  According t o  t h e  '059 p a t e n t  i t s  invent ion i s  d i r e c t e d  t o  g 

f i l t e r  c a r t r i d g e  c o n s t r u c t i o n  wherein any need f o r  supporting g r i d  work i s  

e l i m i n a t e d ,  and i n  which t h e  extended areas o f  f l e x i b l e  f i l t e r  media are 

arranged i n  a m u l t i p l e  pocket  form, t h e  pockets  o f  which are p a r t l y  s u s t a i n e d ,  

during a i r  f l o w ,  by t h e  i n f l a t i o n  e f f e c t  r e s u l t i n g  from d i f f e r e n t i a l  

p r e s s u r e .  

f i l t e r ,  b e i n g  f l e x i b l e ,  tend t o  f o l d  and can b e  f o l d e d  o u t  o f  t h e  way. 

(FF i 2 4 ) .  

When t h e  a i r  f low i s  tenuinated ,  t h e  m u l t i p l e  p o c k e t s  o f  t h e  

Each pocket  o f  t h e  f i l t e r  d i s c l o s e d  i n  t h e  ' 059  p a t e n t  may be  formed o f  a 

s i n g l e  r e l a t i v e l y  long r e c t a n g u l a r  s h e e t  o f  f i l t e r  media which may b e  folded 

t o  form two f l a n k s .  

"otherwise  secured" a l o n g  t h e  top o r  bottom edges.  (FF 1 2 4 ) .  

The side edges of t h e  f l a n k s  are s t i t c h e d  t o g t h e r  o r  

The f i l t e r  c a r t r i d g e  i s  said i n  t h e  ' 0 5 9  p a t e n t  t o  b e  f u r t h e r  composed o f  

a c a s i n g ,  i n  which t h e  open ends o f  a p l u r a l i t y  o f  l i k e  pockets  are mounted 

and v e r t i c a l l y  d i s p o s e d ,  and arranged s i d e  by s i d e ,  and i n  which each 

i n d i v i d u a l  pocket  comprises an e longated f o l d  of f i l t e r  media t o  form t h e  

v e r t i c a l  pocket  with  each such pocket  provided with a series o f  h o r i z o n t a l l y  

15/ 
U . S . C .  I 103. See, I n  re Mc K e l l i n ,  Mageli, and D'Angelo, 529 F . 2 d  1 3 2 4 ,  188 
U . S . P . Q .  4 2 8 ,  433 (CCPA 1 9 7 6 ) ;  I n  re Harry, 333 F.2d 9 2 0 ,  142 U.S.P.Q. 1 6 4 ,  
167 (CCPA 1964) and s e c t i o n  5 ( a )  a 

Respondents have n o t  e s t a b l i s h e d  t h a t  RTX-006 i s  p r i o r  a r t  under 35 
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extending rows of filamentary stays of gradually decreasing length from the 

upstream end of the pocket. The stays are said to serve to control the 

spacing between the flanks of each pocket, to prevent intercontact between 

adjacent flanks of adjacent pockets and further to serve to assist each 

pocket, when inflated from differential pressure, into assuming a symmetrical 

form about a vertical plane, with the adjacent flanks thereof lying 

substantially in planes converging downstream at the tip end of each pocket, 

(FF 124), 

The ' 059  patent also discloses that each row of stays may in effect take 

the form of stitching, wherein the spacing between stitches is substantially 

uniform, but wherein each stitch comprises the stay portion, the length of 

which progressively decreases from stitch to stitch from the open end of the 

pocket to the downstream end thereof. The stitching employed to form such 

stays may be of the chain stitch type. The rows of stays of uniform spacing 

and of gradually diminishing length are said to co-act with the flexible media 

to provide, when inflated by the differential pressure of the air stream, a 

series of outstanding pockets, separate from and spaced from each other. Each 

pocket has its flanks gradually converging in the direction of air flow, and 

the rate of flow within each pocket from inlet end to tip end is quite uniform 

by reason of the uniform escape of air through the media flanks. The ' 059  

patent further discloses that while chain stitching for forming the stays has 

been referred to as an economical and desirable mode of constructing the 

pockets, any suitable form of stitching which will produce the stays may be 

employed, the purpose of the stitching being merely to provide a means for 

forming rows of stays which will be effective when taut to cooperate with the 

flanks of the filter media in providing symmetrical support for the pockets, 
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when inflated by differential pressure resulting from the air stream flowing 

through the media; and that in fact, while stitching is found to be an 

economical means for providing means to fix the spacing between the flanks in 

the converging manner described, instead of rows of stays, webbing, thin 

flexible sheet material, perforate or otherwise, which can be employed in the 

form of long tapered fingers, the side edges being sewed or otherwise secured 

to the opposite flanks to provide the graduated converging spacing. (FF 124). 

The ' 0 59  patent further discloses that each of the pockets of the claimed 

filter can be self-supporting from the casing and differential pressure 

created by the air stream. (FF 128). Thus once the pocket filter is 

subjected to an air stream, and consequent differential pressure, the pockets 

in unison become inflated to the extent permitted by the filamentary stays, 

and each pocket becomes self-supporting in parallel arrangement, and 

substantially symmetrical about a vertical central plane extending downward 

perpendicularly from the plane of the casing. (FF 128). 

The ' 0 59  patent covers the Hi-Flow filters which are physically 

represented by CPX-11 and CPX-ll(a). (FF 132, 139). The Hi-Flo filter, 

according to inventor Bauder, is made of fiber glass media and was developed 

from experience gained during the late 1950s from the Cambridge Rigid 

Aerosolve and folding Aerosolve filters which filters were pleated type 

filters designed to fit into a wire frame, Bauder testified that those 

Aerosolve filters, although fairly successful, had problems due to cost and 

cumbersomeness; and that the required wire frame was intricate and mating 

replacement filters into the frame was cumbersome and tedious. (FF 134). The 

Hi-Flo filter, disclosed in the '059 patent, has no wire supports and Bauder 

in that patent was trying to get away from the wire supports. (FF 135). 
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As shown by C P X - l l ( a ) ,  t h e  pockets of the  Cambridge H i - F l o  f i l t e r  may be 

made of  s t i t c h e d  o r  sewn wedge-shaped s e c t i o n s .  (FF 1 3 3 ) .  While t h e  ' 059  

p a t e n t  teaches  t h a t ,  if d e s i r e d ,  t h e  upper edges o f  each o f  t h e  pockets o f  the 

H i - F l o  f i l t e r  may be t i e d  t o g e t h e r  with a f l e x i b l e  tape secured t o  t h e  

midpoint o f  t h e  upper edge o f  each p o c k e t ,  the  tape i s  n o t  a requirement as 

seen  by C P X - l l ( a ) .  (FF  1 2 6 ) .  

I n  t h e  Hi-Flow f i l t e r ,  the  f i lamentary s t a y s  do n o t  prevent pockets  from 

c o l l a p s i n g  towards each o t h e r  nor do they " s t i f f e n "  t h e  faces o f  t h e  pocket .  

Moreover as taught i n  t h e  '059 p a t e n t ,  t h e  f r e e  ends o f  t h e  f i l t e r  pockets 

tend t o  f o l d  over g e n t l y  and depend downwardly. (FF 1 3 8 ,  1 4 2 ) .  However, t h e  

' 0 5 9  p a t e n t  s t a t e s  t h a t  each o f  t h e  f i l t e r  pockets becomes s e l f - s u p p o r t i n g  

once t h e  pocket  f i l t e r  is s u b j e c t e d  t o  an a i r  stream and consequent 

d i f f e r e n t i a l  p r e s s u r e .  (FF 1 2 8 ,  1 2 9 ,  1 4 2 ) .  

The ' 3 2 1  p a t e n t  t i t l e d  " A i r  F i l t e r  Having A Replaceable  Car t r idge"  i s sued 

September 2 0 ,  1966 t o  Bauder, Hart and Douglas R. Clemenshaw and i s  based on 

an a p p l i c a t i o n  f i l e d  August 2 6 ,  1963 .  (FF 1 4 7 ) .  The Hi-Cap f i l t e r  was t h e  

s u b j e c t  o f  t h e  ' 3 2 1  p a t e n t .  (FF 1 4 6 ) .  
16/ 

The Hi-Cap f i l t e r  must have a f i l t e r  media wire support g r i d  a t t a c h e d  t o  

A f i l t e r  media c a r t r i d g e  composed o f  porous t h e  down stream s i d e  of a frame. 

nonwoven f u s i b l e  f i l t e r  media i s  formed with pockets f o r  i n s e r t i o n  i n t o  t h e  

wire support g r i d ,  I n  forming t h e  pocket  a f o l d e d  l a y e r  o f  f i l t e r  media i s  

fused along narrow s t r i p s  which i n  t u r n  become t h e  s i d e  seams o f  t h e  pocket  

and thus c l o s e  t h e  s i d e  edges.  (FF 1 4 8 ) .  

- 16/ 
a p p l i c a t i o n  f o r  t h e  ' 3 2 1  p a t e n t .  Hence t h e  s p e c i f i c a t i o n s  o f  t h e  ' 3 2 1  and 
' 6 9 4  p a t e n t s  are i d e n t i c a l .  (FF 1 4 6 ) .  

The ' 6 9 4  p a t e n t  i s  based on an a p p l i c a t i o n  t h a t  was a d i v i s i o n  o f  t h e  
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The Hi-Cap f i l t e r ,  compared t o  t h e  H i - F l o  f i l t e r ,  i s  a r e l a t i v e l y  low 

e f f i c i e n c y  f i l t e r ,  i . e .  it has a lower a b i l i t y  o f  removing a i r  borne dust  

p a r t i c l e s .  (FF 174). 

The Dri-Pak 2540 f i l t e r  pocket r e l i e d  on by respondents i s  c o n s t r u c t e d  by 

folding a s e c t i o n  o f  p r e - c u t  media comprising nonwoven s y n t h e t i c  f i b e r s  and 

h e a t  s e a l i n g  t h e  two edges.  The f i l t e r  pocket i s  f u r t h e r  divided i n t o  "tubes"  

by h e a t  s e a l i n g  (welding) t h e  two l a y e r s  o f  media together  a t  r e g u l a r  

i n t e r v a l s .  The c o n s t r u c t i o n  o f  t h e  Dri-Pak 2530, which uses  an a l l  nonwoven 

s y n t h t i c  media, i s  similar. (FF 1 8 8 ) .  Respondents' R ivers  (FF  116, 117) 

obtained U.S. P a t e n t  2,853,154 ( t h e  '154 p a t e n t )  on September 23, 1958 on an 

a p p l i c a t i o n  f i l e d  on August 27, 1956 (FF 183). The '154 p a t e n t  i s  d i r e c t e d  t o  

an e a r l y  d e s i g n  o f  t h e  Dri-Pak f i l t e r  which f i l t e r  was i n i t i a l l y  made o f  f i b e r  

g l a s s  (FF 15, 182). A s  c h a r a c t e r i z e d ,  i n  e s s e n c e ,  i n  t h e  '375 p a t e n t ,  t h e  

Dri-Pak f i l t e r  h a s  t h e  opposi te  s i d e s  o f  i t s  pockets j o i n e d  d i r e c t l y  t o  one 

another by tack s t i t c h i n g  o r  continuous s t i t c h i n g .  The '375 p a t e n t  teaches  

t h a t  t h e  e f f e c t i v e  f i l t e r  area o f  s a i d  f i l t e r  and flow of a i r  i n t o  t h e  pockets 

are reduced and t h e  r e s i s t a n c e  o f  t h e  f i l t e r  t o  the  passage o f  a i r  i s  

increased .  (FF 194). The '154 p a t e n t  was c i t e d  by t h e  p a t e n t  okners i n  the  

'375 p a t e n t  reexamination proceedings.  (FF 43).  

(b)  D i f f e r e n c e s  Between t h e  P r i o r  A r t  and t h e  Claims i n  I s s u e  

While t h e  Hi-Flow pocket  f i l t e r ,  which i s  t h e  outgrowth o f  t h e  '059 

p a t e n t  f i l e d  f o r  on Hay 3, 1962 (FF 132, 139), is made o f  f i n e  f i l t e r i n g  

f i l a m e n t s  such as f i n e  f i b e r  g l a s s  (FF 138), t h e  claimed gas f i l t e r  i n  i s s u e  

is made o f  f u s i b l e  f i b e r s .  (FF 12) .  This l i m i t a t i o n  was e x p r e s s l y  

incorporated i n  t h e  s o l e  independent claim 1 through an Examiner's amendment 

dated May 18, 1 9 7 7 .  (FF 30). Moreover whi le  each wedge shaped pocket  
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of t h e  H i - F l o  f i l t e r  comprises an elongated s t i t c h e d  o r  sewn f i b e r  g l a s s  t o  

form t h e  v e r t i c a l  pocket  with each such pocket  provided with a s e r i e s  o f  

h o r i z o n t a l l y  extending rows o f  f i lamentary s t a y s  o f  gradual ly  decreasing 

length  from t h e  upstream end of the  pocket (FF 124), each wedged shaped pocket 

of the  claimed f i l t e r  comprises a pair  o f  s u b s t a n t i a l l y  symmetrical pocket 

ha lves  welded t o  one another along t h e  wedge edge and c e n t r a l l y  along t h e  

oppos i te  wedge end f a c e s .  (FF 1 2 ) .  I n  a d d i t i o n ,  i n  t h e  claimed f i l t e r ,  and 

not  found i n  t h e  Hi-Flow f i l t e r ,  i s  a t  l e a s t  one laminar spacing element 

disposed w i t h i n  each pocket  which spacing element extends from a d j a c e n t  the  

open end of t h e  pocket  towards t h e  wedge edge and with s a i d  spacing element 

being welded t o  t h e  oppos i te  i n c l i n e d  wedge faces. (FF 1 2 ) .  

While t h e  Hi-Cap f i l t e r ,  which is  t h e  outgrowth o f  t h e  '321 p a t e n t  f i l e d  

on August 26, 1 9 6 3 ,  r e q u i r e s  a f i l t e r  media wire support g r i d  o f  the  type 

shown by CPX-9 (FF  148, 154,  158, 1 5 9 ,  160, 161, 162) i n t o  which f i l t e r  media 

c a r t r i d g e s  are i n s t a l l e d  (FF 1481,  t h e  claimed gas f i l t e r  i n  i s s u e  does not  

have such a wire' support g r i d .  (FF 12). I n  a d d i t i o n ,  whi le  t h e  Hi-Cap f i l t e r  

pocket  i s  formed by f u s i n g  a folded l a y e r  o f  f i l t e r  media a long narrow s t r i p s  

which become t h e  s i d e  seams of the  pocket and thus c l o s e  t h e  s i d e  edges t o  

form t h e  p o c k e t ,  t h e  claimed f i l t e r  comprises a p a i r  o f  s u b s t a n t i a l l y  

symmetrical pockets  h a l v e s  welded t o  one another along t h e  wedge edge and 

c e n t r a l l y  a long t h e  opposi te  wedge edge faces. 

f i l t e r  lacks any laminar spacing element.  

(FF 12). Moreover t h e  Hi-Cap 

(FF 158). 

The Dri-Pak 2540 and 2530 f i l t e r s  l a c k  t h e  laminar spacing element o f  the  

claimed f i l t e r  i n  i s s u e .  (FF 189). I n  a d d i t i o n ,  r a t h e r  than welding a p a i r  

of s u b s t a n t i a l l y  symmetrical pocket h a l v e s  i n  t h e  manner d e s c r i b e d  i n  t h e  
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claims in issue (FF 12), the Dri-Pak filter pocket is constructed by folding a 

section of pre-cut media and heat sealing or fusing the two edges, and the 

pocket is further divided into "tubes" by heat sealing the two layers of media 

together at regular intervals. (FF 188, 194). 

Differences between RTX-006 and the claimed filter have been set out 

earlier in section 5(b) of this initial determination at 38-39. 

(c) Level of Ordinary Skill in the Art 

Relying on testimony of respondents' experts Bauder and Rivers, 

respondents consider a person of ordinary skill in the air filter art to have 

had two-to-four years of actual design and construction experience. 

148). Both Bauder and Rivers testified that someone with a formal technical 

education could claim ordinary skill more quickly. (FF 121, 122). The staff 

considers that the educational level of those generally skilled in the gas 

filter art at the time of the '375 patent is a minimum of a college education 

and that a person of ordinary skill have several years of production and 

design experience in the filter field. (SPF 167). 

(RPF 

The Federal Circuit has stated that a person of ordinary skill in the art 

is presumed to be one who thinks along the line of conventional wisdom in the 

art but is not "one who undertakes to innovate, whether by patient, and often 

expensive, systematic research or by extraordinary insights". 

hypothetical person who is presumed to be aware of all the pertinent prior 

art. Standard Oil Company v. American Cyanamid Company, 774 F.2d 448, 456, 

227 U.S.P.Q. 293, 297-98 (Fed. Cir. 1985). It is up to the administrative law 

judge to determine the level of skill of the hypothetical person, what that 

It is only a 

person would have been able to do when in possession of the prior art, and the 

scope and contents of the prior art. u. 
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The air filter business i s  neither labor nor capital intensive. 

(FF 122). The administrative law judge finds that a person of ordinary skill 

would be aware of all pertinent prior art and have, either through working 

experience or an educational level, an understanding of the operation and 

design of the Hi-Cap, Hi-Flo filters and Dri-Pak filters. 

(d) Combining of References 

Respondents have argued that the RTX-006 disclosure provides the overall 

design and function of the claimed filter and that this disclosure when 

coupled with the detailed disclosure of the Bauder Hi-Flo and Hi-Cap patents 

render the '375 claims obvious. (R Post at 1 2 ) .  Respondents have summarized 

their obviousness argument as follows: 

Respondents experts presented uncontradicted evidence that 
the Cambridge Hi-Flo filter and the Bauder '059 patent 
disclosing its design include the substantial features of 
the claims in suit . . . . ,  the only substantive difference 
between the claims in suit and the Bauder Hi-Flo design 
and ' 0 5 9  disclosure lies in the use of welding as an 
assembly method. 
pocket filters was known is conclusively proven by the 
Hi-Cap ' 3 2 1  disclosure and the AAF Dri-Pak 2500 design. 
Finally the motivation to modify the '059 design to 
include the welding features recited in the claims is 
provided by both the '321 disclosure and the AAF Dri-Pak 
2500 design. [R Post R at 51. 

That the use of welding to assemble 

Complainant argues that there i s  an absence of any teaching to combine 

the prior art references. (C Post at 20-21). The staff argues that the 

differences in construction of filters made in accordance with the '375 patent 

and in accordance with the prior art have led to the claimed filters 

unique and offer significant advantages over the prior art devices. 

- 17/ 
at 2 0 - 2 1 ) .  

- 17/ Neither complainant nor the staff argue that the disclosure of 
assuming RTX-006 is prior art under.35 U.S.C. 0103, coupled with the 

which are 

(S Post 

RTX- 006, 
Baude r 

Hi-Flo and/or Hi-Cap- patents do not make the claimed invention obvious under 
35 U.S.C. 0103 .  

49 



The i s s u e  o f  obviousness i s  determined not  from the testimony o f  experts  

but e n t i r e l y  by r e f e r e n c e  to a h y p o t h e t i c a l  "person having ordinary s k i l l  i n  

the a r t " .  An a c t u a l  i n v e n t o r ' s  s k i l l  i s  i r r e l e v a n t  t o  the inquiry  because the 

s t a t u t o r y  emphasis i s  on a person o f  ordinary s k i l l ,  and i n v e n t o r s ,  as a 

c l a s s ,  according t o  the concepts underlying the  c o n s t i t u t i o n  and the s t a t u t e s  

t h a t  have c r e a t e d  the  p a t e n t  system, "possess something - c a l l  it what you 

w i l l -  which s e t s  them a p a r t  from the  workers o f  ordinary s k i l l "  Standard O i l  

Company v .  American Cyanamical Company, supra. Respondents have the burden i n  

e s t a b l i s h i n g  t h a t  t h e  r e f e r e n c e s  used i n  combination t o  e s t a b l i s h  i n v a l i d i t y  

must show some t e a c h i n g  o r  suggest ion w i t h i n  t h e  r e f e r e n c e s ,  t o  t h e  

h y p o t h e t i c a l  person o f  ordinary s k i l l  i n  the  a r t ,  which supports  using the 

references '  t e a c h i n g s  i n  combination. Ashland O i l ,  I n c .  v. D e l t a  Resins  & 

R e f r a c t o r i e s ,  776 F.  2d 2 8 1 ,  2 9 3 ,  227 U.S.P.Q. 657,  664 (Fed. Cir. 1 9 8 5 ) ;  5 

L. Gore & A s s o c i a t e s  Inc. v .  Garlock,  I n c . ,  721  F.  2d a t  1551, 220 U.S.P.Q. a t  

As f o r  respondents'  argument with r e s p e c t  t o  the  combination o f  the  

Hi-Flo  and Hi-Cap p r i o r  a r t ,  the  a d m i n i s t r a t i v e  law judge f i n d s  t h a t  the 

record does n o t  support a f i n d i n g  t h a t  t h e  only  " s u b s t a n t i a l  d i f f e r e n c e "  

between t h e  claims i n  i s s u e  and t h e  H i - F l o  f i l t e r  t o  a person of ordinary 

s k i l l  i n  t h e  art is i n  t h e  use o f  welding as an assembly method. A s  the 

Examiner found i n  t h e  reexamination proceeding: 

Claims 1 and 2 . . .  d e f i n e  a laminar element i n  each o f  the 
f i l t e r  pockets  which is welded between f a c e s  of pocket .  
The pockets  are formed o f  f u s i b l e  f i b e r s  and the  laminar 
element extends from a a d j a c e n t  t h e  open end towards the 
wedge edge of t h e  pockets  . . . .  Bauder e t  a1 3 , 1 9 0 , 0 5 9  
s t i t c h e s  filamentary s t a y s  between t h e  faces  o f  the pocket  
and does n o t  t e a c h  welding a laminar [ s p a c e r ]  element 
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U.S.P.Q. at 774 (the patent Office is a qualified government agency presumed 

to have properly done its job, which includes one or more examiners who are 

assumed to have some expertise in interpreting the reference and to be 

familiar from their work with the level of skill in the art and whose duty it 

is to issue only valid patents). Thus it is where and how the welds are made 

in the claimed filter in issue and the claimed filter's structural stability 

that are unique to the filter. 

(FF 171, 200). 

It is not merely the process of welding. 

m e  administrative law judge finds nothing in the prior art that suggests 

a pocket filter wherein there is defined a laminar spacer element in each of 

the filter pockets which is welded between faces of the pocket 

pockets are formed of fusible fibers and the laminar element extends from 

wherein the 

adjacent the open end towards the wedge edge of the pockets which the Examiner 

has held independent claim 1 so defines. (FF 12, 41). As complainant's 

LS/ 
Bergman testified, 

stays that have a fixed length. As the Hi-Flow filter pocket expands with the 

the Hi-Flow filter has spacers which are filamentary 

l8J 
of his testimony, his opinions should be accorded little weight. (R Post at 
17 to 19). Bergman, who holds a Ph.D in physical chemistry, was qualified as 
an expert in gas filtration and gas filters without objection by respondents. 
(FF 119). He has been actively involved in outside consulting work relating 
to gas filtration and has consulted for government agencies as well as major 
corporations. He is the sole patentee on four U.S. patents involving 
filters. 
equivalent to the Hi-Flo filter or complainant's T-60 filter. (FF 119, 120). 
With respect to his testimony, he testified that the frame CPX-9 plus the 
orange swab CPX-9a represent the equivalent to a Hi-Cap filter. (FF 162). 
Moreover respondents' waived their right to cross examine Bergman on the 
substance of Bergman's rebuttal testimony See Tr. 761 to 773. 

Respondents argue that in view of Bergman's "qualifications" and certain 

He has actually designed many models of a general ventilation filter 

The 
(Footnote continued to Page 52) 
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air flow, the media is abruptly restrained by the spacer and may cause 

tearing. (FF 141). Respondents' expert Bauder admitted that in operation 

tearing "could" occur where the filamentary stays are attached. (FF 144). In 

contrast, the '375 patent teaches the use of a laminar spacer that does n o t  

have fixed distances for the pocket separation and can accommodate abrupt 

changes in air flow without causing the media to tear. (FF 172). Thus as in 

the Freudenberg T-90,  F-45 and MF-90 filters, the laminar spacing elements 

are, on both sides, continuously welded to the filter pocket sides along most 

of their longitudinal direction (front to back). 

filter mats themselves and makes their shape more rigid but brings about an 

evening out of the air flow within the filter pocket, 

respondents have cited no art that even suggests the use of laminar spacing 

elements in any filter. A l so  respondents admit to stiffening lines 

corresponding to fusion welds of the individual spacing elements (RPRFC 

72 w). 

spacer media provides a stiffening at the attachment of the spacer and side 

weld of the pocket. (FF 200a). 

This not only stiffens the 

(FF 2 3 5 ) .  The 

Neither respondents' Bauder or Rivers denied that the welding of the 

In addition, the provision of a laminar spacer element of pyramidal form, 

constituting tubular elements running, with diminishing diameter, from front 

to back in the filter pocket, as called for by claim 6 (FF 12), provides an 

"air cushion" which gently holds the opposed inside faces of each filter 

pocket so that they do not move significantly toward or away from each other. 

Such a spacer construction in practice, provides structural support to the 

whole assembly longitudinally, vertically and laterally, and further provides 

a dampening effect on swinging or fluttering movements of the filter mats or 

(Footnote continued from page 51) 
administrative law judge rejects respondents' contention that the testimony of 
Bergman, referred to in this initial determination, should be accorded little 
weight. 
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other oscillations, such as resonant vibrations, caused by air flow through 

the filter assembly. Even abrupt changes in air velocity blowing into the 

filter do not result in undesirable side to side oscillations. (FF 235). The 

action of such spacers is different from the action of the filamentary stays 

of the Hi-Flo filters which lack the multidirectional stablizing effect of  the 

Freudenberg spacers, and have a yanking effect with stress at their points o f  

attachment to the filter pockets when the pocket sides are suddenly blown 

apart by an increased air velocity. (FF 235). 

A l s o  it is a fact that the Hi-Flo filter, as described in the trade 

literature and the ' 0 59  patent and as represented by all models of the Hi-Flo 

filter, is made of fiber glass. If fiber glass is subjected to welding it 

becomes brittle and non-functional. Hence it has to be sewn as is done with 

the Hi-Flo filters. (FF 140). Respondents have cited no prior art that 

suggests that the fiber glass used in the ' 0 59  patent can be substituted with 

nonwoven fabric. Moreover the joining of nonwoven material can be done by 

stitching as well as welding. (FF 133). Thus, assuming a suggestion in the 

prior art that nonwoven fabric could be substituted for the fiber glass of the 

Hi-Flo filter disclosed in the ' 059 patent, there is no suggestion that the 

nonwoven fabric should be joined by welding rather than by stitching. 

Respondents argue that the "motivation" to modify the ' 0 59  design to 

include the welding features recited in the claims in issue is provided by 

both the ' 321  disclosure and the Dri-Pak 2500 design (R Post R at 5 ) .  However 

neither the '321 patent nor the Dri-Pak 2500 design discloses any spacer, much 

less the particular welding features of the laminar spacing element of the 

claimed filter in issue. (FF 175).  Moreover there is testimony from 

respondents' expert Bauder that supports the finding that motivation was 

lacking in the absence of the teaching of the '375 patent. Thus Bauder 
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t e s t i f i e d :  

Q And you wrote t h e  Hi-Cap p a t e n t  [ f i l e d  on Aug. 26, 1963 
(FF 147)] a f t e r  you wrote t h e  H i - F l o  patent  [ f i l e d  on May 
3, 1962 (FF 1 2 3 1 1  

A C o r r e c t .  

Q 
o f  s p a c e r s  o r  s t a y s  i n  the  Hi-Cap p a t e n t ,  r i g h t ?  

And i t  never even occurred t o  you t o  put the  d i s c l o s u r e  

A They a r e n ' t  the  same product.  

Q E x a c t l y .  That's my p o i n t .  

y e a r s ,  r i g h t ?  
And you were happy with the  H i - F l o  f i l t e r  f o r  many 

A Yes.  s i r .  

Q S t i l l  happy with it today? 

A.  Y e s ,  s i r .  

Q Have been f o r  many years?  

A Y e s ,  s ir .  

(Emphasis added) (FF 175). Hence while t h e  H i - F l o  '059 p a t e n t  issued on June 

2 2 ,  1965 and t h e  Hi -Cap ' 3 2 1  p a t e n t  issued on September 20, 1966 (FF 123, 

1 4 7 ) ,  it was n o t  u n t i l  September 17, 1975 t h a t  t h e  German p r i o r i t y  a p p l i c a t i o n  

for  t h e  '375 p a t e n t  was f i l e d .  (FF 11).  Y e t  Bauder, who developed the  Hi-Cap 

and H i - F l o  f i l t e r s  (FF 115)  which Cambridge F i l t e r  Corporation c u r r e n t l y  s e l l s  

19/ 
(FF 115)  and has since 1963 (FF 1 5 2 ) ,  had been happy with the  H i - F l o  and 

Hi-Cap f i l t e r s  f o r  a t  l e a s t  some eleven y e a r s .  He d i d  not modify one i n  view 

o f  t h e  o t h e r  because they weren't  the  same product.  Bauder i s  one who 
20/ 

has been active i n  f i l t e r  design and i n t i m a t e l y  familiar with h i s  own p r i o r  

19/ Cambridge a l s o  s e l l s  respondents'  products.  (FF 1 1 5 ) .  

20/ 
e f f i c i e n c y  f i l t e r .  (FF 174). Moreover the  Hi-Cap f i l t e r  r e q u i r e s  t h e  
presence o f  a wire-support  g r i d .  (FF 148, 150, 158). 

The Hi-Cap f i l t e r  r e l a t i v e  t o  the  Hi-Flow f i l t e r  i s  a r e l a t i v e l y  low 
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art '059 and '321 inventions. (FF 115, 123, 146). Yet he failed to combine 

their teachings to make a self-supporting wedge-shaped pocket filter from 

fusible fiber media. Bauder's experience substantiates the non-obviousness of 

t h e  claimed subject matter in issue, as contrasted with his hindsight 

testimony. E, Rosemount Inc. v. Beckman Instruments Inc., 727 F.2d 1950, 
221 U.S.P.Q. 1, 7 (Fed. Cir. 1984). 

Respondents argue that at first the Dri-Pak filters were made of glass, 

but before 1973 Dri-Pak 2540 and 2530 filters which were constructed of 

nonwoven filter media with welded seams were introduced (RPF 103). Those 

filters however continued to use pocket stitching to prevent ballooning, 

(FF 194). There was no attempt to use any type of spacer in said filters 

although the concept of filamentary stays to prevent billowing had been 

publicly known since at least 1965. (FF 123). 

When prior art references require selective combination to render obvious 

a subsequent invention, there must be some suggestion or incentive in the 

prior art references supporting the combination other than the hindsight 

gleaned from the invention in issue. ACS Hospital Systems, Inc, v. Montefiore 

Hospital, 732 F.2d at 1577, n. 14 ,  2 2 1  U.S.P.Q. at 933, n. 14. There also 

must be "something in the prior art as a whole to suggest the desirability, 

and the obviousness, of  making the combinations". Lindermann Maschinenfabrik 

Gmbh v. American Hoist and Devrick Co., 730 F.2d 1452, 1462, 221 U.S.P.Q. 481, 

488 (Fed. Cir. 1984). Other than through the hindsight gleaned from the '375 

patent, the administrative law judge can find nothing in the prior art relied 

on that suggests the desirabilitiy and the obviousness of making the alleged 

Combination. At best, in view of the Hi-Flo, Hi-Cap and Dri-Pak prior art, 

one skilled in the art might find it obvious to try various combinations which 

would involve welding nonwoven material. However even those combinations 

would lack the laminar spacing element. Moreover an "obvious to try" is not 

the standard of 35 U.S.C. 8103. In re Geiger, 815 F.2d 686, 2 U.S.P.Q. 2d 

1276, 1278 (Fed. Cir. 1987). 
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Based on the foregoing the administrative law judge finds that 

respondents have not sustained their burden in establishing that a combination 

of the prior art Hi-Flo and Hi-Cap disclosures makes the claimed invention 

obvious to the hypothetical person of ordinary skill in the art. 

Referring to respondents' argument with respect to the combination of 

RTX-006 and the Hi-Flo and/or Hi-Cap prior art, the pictures depicted on 

RTX-006 do suggest at least a rigid filter bag unit in the absence of any 

metal support grid and laminar spacing units attached to the opposite sides of 

the pockets and extending from adjacent the open pocket end toward the wedge 

edge of the pockets (FF 60). There is also references in RTX-006 to "welded 

filter bags" and "synth fibers". Use of welded non-woven synthetic fabric in 

the formation of pocket filters is shown by the Hi-Cap prior art. Based on 

the foregoing, and assuming respondents had established that RTX-006 is prior 

art under 35 U.S.C. 8103, the administrative law judge finds that a 

combination of RTX-006 and the Hi-Cap prior art would make claims 1, 2, 3, 4 ,  

7, 8 and 9 obvious to the hypothetical person of ordinary skill in the art. 

(e) Objective Indicia of Nonobviousness (Secondary Considerations) 

Complainant argues that the following objective indicia support a finding 

that respondents have not established that the claimed subject matter in issue 

is obvious: (a) the failure of others to utilize the available prior art to 

make the patented invention, (b) copying and (c) commercial success (C Post 

at 2 1  to 2 5 ,  CPF 115 to 117). The staff, in addition, argues that 

Freudenberg's competitors for the most part have respected the '375 patent 

which issued on November 1, 1977 (FF 11) in that the record does not contain 

any evidence showing that any entity, other than respondents, have infringed 

the '375 patent during its eleven year existence and that infringement by 

respondents only commenced after the rejection of Freudenberg's corresponding 

German application became final on October 4 ,  1983. (SPF 169 to 176). The 
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respondents propose no rebuttal findings to the. proposed findings of 

complainant and the staff on objective indicia other than proposing that the 

Cambridge Hi-Flo filter discloses the "essential features" claimed in the '375 

patent, and that the filter described and claimed by the '375 patent is 

"essentially" the Hi-Flo filter made of nonwoven material with heat sealed 

edges. (RPRFS 2 6 )  

The administrative law judge finds that there has been a failure of 

others to utilize the long publicly available prior art to make the patented 

invention. (FF 175). Moreover there are indications that respondents copied 

complainant's patented design. Thus it was only after respondents tested 

complainant's product that a prototype of the alleged infringing filter was 

produced. (FF 60, 206, 207, 208). Moreover a comparison of the alleged 

infringing filter CPX-1 and complainant's CPX-5, illustrative of a claimed 

filter, shows a striking resemblance. Finally there is evidence of commercial 

success through complainant's use of the claimed invention. (FF 202, 203, 

204). 

Based on the foregoing, the administrative law judge finds that there are 

objective indicia which support a finding that respondents have not 

established that the claimed subject matter in issue is obvious under 35 

U.S.C. 0103. 

(f) Validity of the Claims In Issue 

Based on the foregoing the administrative law judge finds that the 

totality of the evidence establishes that respondents have not sustained their 

burden in establishing that the claims in issue are invalid under 35 U . S . C .  

0103. 

7. 35 U.S.C. 0 112 

Respondents argue that the claims of the '375 patent are invalid and/or 
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unenforceable pursuant to the second paragraph of 35 U . S . C .  5112, as being 

vague and indefinite. It is argued that while claim 1 in issue recites "at 

least one self-supporting wedge-shaped filter pocket," the specification of 

the '375 patent fails to clarify this recitation in any meaningful way and 

that the only references in the specification to this recitation consist o f  

conclusory statements which simply set out the desire to make the filters 

self-supporting. It is further argued that the degree required by 

"stiffened", as recited in claims G and 9 ,  is not clear and that the term 

"pyramidal" spacing element recited in claim 6 has no ordinary meaning in the 

art nor does it find antecedent support in the specification. (R Post at 25  

to 27). 

Complainant argues that its Janke, who is familiar with commercial 

filters, testified that self-supporting meant self-supporting in operation and 

hence that the term "self-supporting" is not indefinite. (C  Post at 4 ) .  The 

staff argues that respondents have not established that the '375 patent i s  

invalid under 35 U . S . C .  3112. ( S  Post R at 6 to 8 ) .  

The second paragraph of 35 U.S.C. 8 112 reads: 

The specification shall conclude with one or more claims 
particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

The specification of the '375 patent states that that the claimed pockets 

have "self-supporting properties in the air stream". (FF 17). Moreover the 

specification discloses that the welding of the pocket half and spacer 

attachment seams are means of stiffening the pockets t o  give them 

There is no serious dispute 
21/ 

self-supporting properties. (FF 17, 18). 

2I.J 
is part of the domestic industry, when supported only by its frame and without 

The individual pockets of complaiant's model MF-85 pocket filter, which 

(Footnote continued to page 59) 
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that the pockets of the claimed subject matter in issue are at least 

self-supporting in the air stream. Respondents admit that, according t o  the 

’375 patent, “self-support” is determined in the air stream, (R Post at 20; 

RPF 22). Complainant admits that “self-supporting” meant self-supporting in 

operation. (C Post at 4 ) .  Moreover, when the ’375 application was filed on 

September 3, 1976 the term ”self-supporting” was recognized in the filter 

art. Thus the Bauder ’059 patent states: 

However, once such assembly is subjected to an airstream, 
and consequent differential pressure, the pockets in unison 
become inflated to the extent permitted by the stays, and 
all pockets become self-supporting in parallel arrangement, 
and each pocket becomes substantially symmetrical about a 
vertical central plane extending downstream perpendicularly 
from the frame of the casing. (Emphasis added) (FF 128). 

Respondents’ experts stated no difficulty in applying the term 

”self-supporting” to the prior art (FF 129, 130) See, Rosemont, Inc. v. 

Beckman Instruments, Inc., 727 F.2d 1540, 221 U.S.P.Q. 1 (Fed. Cir. 1984). In 

other words in the Hi-Flo filter filamentary stays are attached to the 

opposite inclined wedge faces whereby the filter pocket is rendered 

self-supporting. Hence a backup wire grid, as found in the Hi-Cap filter (FF 

22/ 
148, 150, 158), is not needed. (FF 124). 

(Footnote continued from page 58) 
integrated support (metal rods) do tend to collapse 
other under no air flow conditions. The individual 

laterally against each 
pockets of complainant’s 

model F-45, which is also part of the domestic industry and which has no 
integrated support, do not tend to so collapse. (FF 201, 201a). Complainant 
has had a problem of corrosion with the metal rods which are for ease of 
putting in and taking out a filter and hence complainant is replacing the MF 
series with the T-60. (FF 221). 

22J The record does establish that the type of media, eg. fiber diameter, 
fiber coarseness and whether the fibers are charged, can affect the rigidity 
of a filter. Thus the media of RPTX-001 (complainant’s MF-85) is finer than 
the media of CPX-5 (complainant’s F-45) and hence when the two filters are 
sitting on the floor the pockets on the F-45 may be more upright or more rigid 
than the pockets on the MF-85. (FF 219, 222). 
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While respondents argue that the degree required by "stiffened" as 

recited in claims 4 and 9 is not clear, the claims specifically state 

"stiffened by fusion". Fusion, such as by heat sealing, was known in the art 

when the ' 3 7 5  application was filed on September 3, 1976. (FF 1 4 9 ) .  

The claimed term "pyramidal" has antecedant support in the '375 

specification (FF 17) and even in the original claims as filed on September 3, 

1976. (FF 2 5 ) .  Moreover while the record establishes that the inventors are 

the first to use the word "pyramidal" to describe a spacing element for a 

pocket filter, the word "pyramidal" is not a term foreign to the English 

language. 
- 2 3/ 

The administrative law judge finds that the claimed recitations "at least 

one self -supporting wedge-shaped filter pocket, '' "stiffened" and "pyramidal" 

are not vague and indefinite and'that the claims in issue, when read in light 

of the specification, do reasonably apprise to those skilled in the art the 

utilization and scope of the claimed invention. Hybritech Inc. v. Monoclonal 

Antibodies, Inc., 802 F. 2d 1367, 1385, 231 U.S.P.Q. 81, 94 (Fed. Cir. 1986), 

cert. denied, 107 S. Ct. 1606 (1987). 

Based on the foregoing, the administrative law judge finds that 

respondents have not sustained their burden in establishing that the claims in 

issue are so vague and indefinite that they are invalid and/or unenforceable 

under 35 U.S.C. 0 112. 

8 .  35 U.S.C. 0 116 

Respondents argue that the '375 patent is invalid because complainant 

Freudenberg failed to correctly identify the names of the "true inventors" 

23J Webster's Seventh New Collegiate Dictionary (1965) relates "pyramidal" 
to an "immaterial structure built on a broad supporting base and narrowing 
gradually to an apex. If 
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of the '375 patent. Respondents contend that unnamed inventors Richter and 

his supervisor Huber conceived the basic original idea for the claimed pocket 

filter in issue in May 1983 and were actively, continuously and closely 

involved in the filter's development thereafter. They note that Richter was 

the first at Freudenberg to contact its patent specialist about applying for a 

patent on the development. Respondents point out that a September 1975 

initial Notification of Invention signed by the head of the development 

division of complainant's corporate affiliate Firma Carl Freudenberg (the 

original assignee of the '375 patent) identified Richter and five other 

persons unnamed on the '375 patent who together were characterized as 

contributing 30% of the "inventive participation" in the Freudenberg compact 

filter. Respondents also point to the fact that Richter was paid a 5% royalty 

by Freudenberg for his role in the development of the Freudenberg pocket 

filter, and thus was recognized by Freudenberg as an inventor pursuant to its 

normal practice of recognizing inventorship. (R Post at 27 to 29) .  

Complainant argues that the inventors named in the '375 patent are 

presumed to be the correct inventors and that the testimony of its patent 

agent Moldenhauer who participated in the "patent application", the testimony 

of Richter, and a contemporaneous notification of invention form signed by 

the named inventors and other participants establish that the Freudenberg 

patent department named the proper inventors on the '375 patent. (C Post at 

25 t o  28) .  

Alternatively, complainant contends that even if Richter is deemed an 

inventor, the failure to name him was without any deceptive intent on the part 

of Freudenberg and its employees, and so the '375 patent cannot be invalidated 

on that basis. (C  Post at 2 6 ) .  
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The staff argues that Richter was not an inventor and that his testimony 

shows that he merely contributed the suggestion that Freudenberg should 

produce pocket filters with synthetic frames using the nonwoven filter media 

it was already producing. (S Post at 25, 26). 

In reply, respondents argue that there is deceptive intent in the 

deliberate omission of inventors as indicated by the notification of invention 

document. Alternatively, respondents argue that no deceptive intent is 

necessary for unenforceability, citing Certain Apparatus for the Continuous 

Production of Copper Rod, 206 U.S.P.Q. 138, 1 5 2  (Corn. Opin. and adopted RD 

1 9 7 9 ) ,  and that simple misjoinder is sufficient. (R Post R at 11). 
w 

A s  set forth in section 111 of title 35 an application for a patent shall 

be made by the inventor and the inventor shall in his application by oath 

state that he believes himself to be the original and first inventor of that 

for which he solicits a patent. Joint inventorship and correction of 

inventorship are defined and provided for in section 1 1 6  of title 3 5 :  

- 24/ In Copper Rod, Id., the Commission held invalid and unenforceable two 
patents of the complainant on the basis of the nonjoinder of co-inventor 
employees of respondents who developed the patented method with complainant in 
a joint development project between the two companies. The Commission held 
that the omission of the joint inventors from two patents was not a mere 
error, and therefore was not correctable under 35  U.S.C. 0 2 5 6 .  In Copper 
Rod, the complainant’s nonjoinder of employee inventors of a partner company 
and the assignment of the patents only to complainant did involve a situation 
of deceptive private advantage to complainant through its naming of only its 
own inventors, and hence was no mere error. The Commission went on to hold in 
Copper Rod that if the two patents were valid and infringed, nevertheless the 
patents still would be unenforceable by the Commission in view of the 
complainant’s nonjoinder of correct joint inventors; and that even if the 
nonjoinder of proper joint inventors was correctable under section 2 5 6 ,  still 
the patents were unenforceable until the inventorships were corrected. 
Section 256 allows correction of inventorship only by the Patent Office and by 
the district courts. 
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When an invention is made by 
they shall apply for patent jointly and each make the 
required oath, except as otherwise provided for in this 
title. Inventors may apply for a patent jointly even 
though (1) they did not physically work together or at the 
same time, (2) each did not make the same type or amount of 
contribution, or (3) each did not make a contribution to 
the subject matter of every claim of the patent. . . .  

two or more persons jointly, 

Whenever through error a person is named in an application 
for patent as the inventor, or through error an inventor is 
not named in an application, and such error arose without 
any deceptive intention on his part, the Commissioner [of 
Patents and Trademarks] may permit the application to be 

amended accordingly, under such terms as he prescribes. 
- 2 5/ 

The record establishes that the '375 patent issued in the names of 

inventors Wolfgang Ringel, Peter Rutsch, Rolf Schneider and Edgar Kohl 

(FF 11); and that Richter while employed at Freudenberg and Kurt Huber, then 

head sales for of the Viledon filter division, came up with a "basic idea" for 

a pocket filter to be made by Freudenberg's Viledon division, during a 

luncheon at the company cafeteria on May 10, 1973. Up until 1975 Viledon 

filter division produced only nonwoven filter material in rolls and square 

cutings which was purchased by various filter companies that fabricated these 

media into pocket filters. Richter testified: 

One particularly advantageous circumstance was the fact 
that polyurethane was processed in the Synthetic Materials 
Plant of the Carl Freudenberg company which, as we already 
knew from filter frame production at Noel, Marquet 6 Cie. 
(NMC), Eupen, Belgium, is well-suited for foaming nonwoven 

- 25/ 
incorrect inventorship indicated that he did not have knowledge about any 
specific contributions of other "unnamed" inventors in the development of the 
claimed filter in issue (FF 6). A l s o  no testimony was offered that the 
inventors named in the '375 patent were not actually inventors, so misjoinder 
is not at issue. Thus on the issue of inventorship the sole contention is the 
alleged improper nonjoinder of Richter and Huber as co-inventors of the '375 
patent. 

The testimony of Richter offered by respondents on the issue of 
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filter media. Our idea here was to foam the various 
individual filter bags according to [a] pocket filter type 
in a stabile polyurethane top-frame such that they would be 
mechanically sturdy and dustfree, which was ultimately 
realized with success. 

* * *  
The idea then was the following: To replace the metal 

frame with a synthetic frame. This was in our opinion no 
problem for our company because the Freudenberg Company did 
have a synthetic plants division and within this division, 
synthetic materials had been produced for quite sometime 
which would be appropriate for this purpose, 

* * *  
Such filters as I have just described framed with a 

synthetic material frame and flat [filter media] had 
already been produced by the NMC Company in Belguim. 
that was the basic idea that gave Mr. Huber and myself the 
idea, the initiative 
that we could now use such frames as I have described for 
pocket filters. 

And 

* * *  
THE WITNESS: Yes. In this manner, then, the 

Freudenberg Company was in the position to produce filter 
pockets without having to produce the metal frame for such 
pocket filters. 

(FF 238, 240). Several polyurethane foaming experiments with relevant 

nonwoven filtering media were then conducted by named inventor Rutsch at Carl 

Freudenberg's materials plant and the results appeared to be positive. 

Thereafter Freudenberg's filter division was informed of the "basic idea" and 

asked to draw up details for the production process. (FF 238). 

According to Richter, when he and Huber had this "basic idea", pocket 

filters were a "state of the art" and "the idea of ourselves producing pocket 

filters was an obvious one." (FF 238). Also filter frames which were foamed 

with synthetic materials were also "state of the art" and only "the 

combination of these things presented a novelty". (FF 241). Richter admitted 
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t h a t  when Huber and he f irst had t h e  b a s i c  i d e a ,  they " d i d  n o t  have t h e  idea 

t o  p a t e n t  t h i s  [ b a s i c ]  idea" and t h a t  a number of " d e t a i l e d  problems had t o  be 

r e s o l v e d " .  

Viledon p l a n t  and t h e  s y n t h e t i c  materials p l a n t  o f  t h e  f i l t e r  d i v i s i o n ,  had t o  

overcome problems" and only when t h e  f i l t e r  was completed d i d  " a l l  gentlemen 

o r  most o f  t h e  gentlemen a l s o  express  t h e  d e s i r e  t o  have t h i s  f i l t e r  

p a t e n t e d " ,  (FF 241) . 

Moreover t h e  "gentlemen from t h e  t e c h n i c a l  department o f  the  

When R i c h t e r  was d i r e c t l y  asked about h i s  s p e c i f i c  c o n t r i b u t i o n ,  o t h e r  

than coming up with t h e  " b a s i c  i d e a " ,  he merely t e s t i f i e d :  

A 
M r .  Huber and I have had r e g u l a r  and f requent  d i s c u s s i o n s  
i n  which a l l  t h e  persons p a r t i c i p a t e d  from t h e  v a r i o u s  
departments involved.  And I am t a l k i n g  about t h e  
departments from t h e  Viledon d i v i s i o n  as well as t h e  
s y n t h e t i c  p l a s t i c  d i v i s i o n .  

The development o f  t h e  pocket  f i l t e r s  took some time. 

The v a r i o u s  development phases were always t a l k e d  about 
j o i n t l y  and during t h e s e  d i s c u s s i o n s ,  it was always 
determiqed which improvements could be  made o r  it was 
d i s c u s s e d  as t o  i n  which g e n e r a l  d i r e c t i o n  one could 
proceed as far as t h e  thought p r o c e s s  i n  concerned. 

Mr. Huber and myself ,  we have p a r t i c i p a t e d  i n  t h e s e  
d i s c u s s i o n s  throughout t h i s  procedure and we have 
c o n t r i b u t e d  recommendations as t o  we have recommendations 
o r  c e r t a i n  i d e a s  t h a t  could be  thought about.  

(FF 240). The r e c o r d  i s  v o i d  however o f  any s p e c i f i c  elements o f  t h e  claimed 

f i l t e r  i n  i s s u e  which e i t h e r  R i c h t e r  o r  Huber c o n t r i b u t e d ,  after  t h e i r  " b a s i c  

idea" f o r  an end product was d i s c u s s e d  on May 1 0 ,  1 9 7 5 .  

As  f o r  t h e  frame in t h e  claims o f  the '375 p a t e n t ,  independent claim 1 i n  

i s s u e  rec i tes  t h a t  t h e  f i l t e r  comprises a holding frame and a t  l e a s t  one 

wedge-shaped f i l t e r  pocket  each having i t s  wide end open and secured t o  t h e  

frame. (FF 12) .  Claim 8 i n  i s s u e ,  which i s  dependent on claim 1 ,  is t h e  only 

o t h e r  claim r e l a t i n g  t o  t h e  frame of t h e  f i l t e r  pocket  and it r e q u i r e s  a 
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filter according to claim 1, further including a plurality of filter pockets 

held in a fixed position relative to one another by the single holding 

comprising a molded plastic mass in which the open end perimeters of the 

pockets are embedded. (FF 12). 

In the prosecution of the application for the '375 patent the Examiner 

initially rejected all the claims as obvious, citing Janson U.S. patent No. 

3,422,602 and Nutting U.S. Patent No. 3,386,231, and stated thaf: it would be 

obvious to mold the frame of Janson to  the structure in Nutting. (FF 26). In 

response to the citation of Janson on March 31, 1977, more than ten years 

before this proceeding was commenced and while Richter was _ I  still employed by. 

Freudenberg (FF 53), complainant merely argued that Janson does not teach or 

suggest the welding of the spacing elements into th& filter pockets to render 

the pocket self-supporting. (FF 29). No argument was made that it was novel 

to so mold a frame to the filter media which the administrative law judge 

finds to constitute the sole contribution of Richter and Huber to the 

development of the "Viledon" compact filter. Thus the lack of novelty in 

embedding of the pocket in the frame, as recited in claim 8, was admitted in 

the response. There is no claim in the '375 patent to the foaming process 

used to connect the 

(FF 239). 

In its request 

frame t o  the media (FF 12), 4s Richter himself admitted. 

for reexamination of the '375 patent filed on June 19, 

1986 (FF 33) the patentees of the '375 patent brought to the attention of the 

Examiner two prior art patents which disclose methods similar to the 

foaming of a rigid frame directly onto the filter pockets. 

further admitted that the limitation to a pocket filter in which the open end 

perimeters were embedded in the frame of dependent claim 8 was "not one of the 

points of novelty asserted" by them. 

The patentees 

(FF 36). Moreover the Examiner in the 
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reexamination proceedings made it clear that the patentable combination of 

specific elements of the claimed invention involved a gas filter element which 

defines a laminar element in each of the filter pockets which is welded 

between faces of the pocket with the pockets formed of fusible fibers and the 

laminar element extending from adjacent the open end towards the wedge edge of 

the pocket. (FF 41). There is nothing in the record which even suggests that 

Richter and Huber contributed in any specific way to those specific elements, 

Particularly applicable on the issue of improper inventorship raised here 

is MorPan v .  Hirsch, 728 F.2d 1449, 221 U.S.P.Q. 193 (Fed. Cir. 1984),  where 

the Federal Circuit held that the junior party in an interference, one Morgan, 

had not satisfied his burden of showing (even by a preponderance of the 

evidence) that Morgan had made an invention involving the use of a circular 

knitting machine to produce a type of thermal fabric stitch. 

requested that a Spanish manufacturer make a kind of fabric on a circular 

knitting machine, which had not been done before. Morgan supplied fabric 

samples of the kind of fabric to the manufacturer and had extensive dealings 

Morgan had 

with the manufacturer, giving unspecified “prodding and instructions’’ to 

them. After the receipt and review by Morgan of successive fabric samples, a 

piece of fabric was made by the Spanish manufacturer which was satisfactory to 

Morgan. The Federal Circuit held that the junior party Morgan had not 

conceived the invention of the interference counts at any time and was not 

shown to be the inventor of the fabric he received. The Court reasoned, in 

finding that Morgan had not made the invention of the manufacturing process or 

the particular fabric, that Morgan had only posed the problem for others‘ 

resolution. The Court noted that the instructions given by Morgan, which were 

relied on as constituting invention, were unspecified and that the evidence 

67 



showed merely a request for an end result fabric made on old circular knitting 

machines. In summary the Court said: 

We quite understand his layman's point of view, quoted in 
his brief, that he was the inventor "because if it wasn't 
for me it [the fabric produced by the Spanish manufacturer] 
wouldn't be here." But asking someone to produce something 
without saying just what it is to be or how to do it is not 
what patent law recognizes as inventing. Neither does it 
suffice that Morgan's secretary . . .  and his circular knitting 
machine technician stated their personal, and also lay, 
conclusions that Mr. Morgan was the "inventor" of the 
fabric produced by Trabal in Spain. Id. at 195. 

Morgan's role in causing the invention to be made was described by the Court 

as confusing "entrepeneurship" with "inventorship." Id., at 195; accord, 

Collar Co. v .  Van Dusen, 90 U.S. [Wallace 231 530 (1874) (patent on an 

improved coated paper shirt collar held invalid due to incorrect inventorship 

where the named inventor had only requested coated paper of certain qualities 

from a paper manufacturer, but did not communicate information to the 

manufacturer concerning the .process of manufacture or the ingredients 

thereof). 

Like Morgan who had "extensive dealings" with the manufacturer, Richter 

and Huber did have continual involvement and discussions with the named 

inventors of the '375 patent during the course of the development of the 

claimed filter. However their involvement and discussions are unspecified as 

to the substance of the claimed invention in issue. As in Morgan such 

involvement and discussions are found to be wholly insufficient to establish 

Morgan ruled that a "but for" test of 
26/ 

incorrect inventorship. 

26J In contrast to the priority contest in Morgan respondents here have a 
(footnote continued to page 69) 
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participation does not show inventorship, and the general contributions of 

others may enable, facilitate or provide the initiative for 

of invention without those contributions of others constituting a part of the 

invention. The fact that an invention would not have been developed without 

the development 

Morgan did not establish his inventorship. 

The Federal Circuit in Shatterproof Glass Corp. v. Libbey-Owens Ford Co., 

758 F.2d 613, 225 U.S.P.Q. 634,641 (Fed. Cir. 1985) expressly held that: 

An inventor may use the services, ideas, and aid of others 
in the process of perfecting his invention without losing 
his right to a patent. 

The Supreme Court has analogously held that the use of technical assistants in 

implementing manufacture, experiments and analyses which were conceived by the 

inventors and which were crucial to the development of an invention, does not 

detract from inventorship. Agawam Co. v. Jordan, 74 U.S. [7 Wall.] 583, 602 

(1868); Minerals Separation Ltd. v. Hyde, 242 U.S. 261, 270 (1916). The 

Supreme Court has also found that extensive general cooperative discussions by 

an inventor with others concerning the subject matter of the invention do not 

detract from the inventor's own conception of the invention. O'Reilly v. 

Morse, 56 U.S. (15 How.) 62 (1853). 

The subsequent participation of Richter and Huber in the development 

process, on the record established, can well be characterized as managerial 

(Footnote continued from page 68) 
far heavier burden to establish incorrect inventorship in an issued patent 
through clear and convincing evidence. The defense of incorrect inventorship, 
of nonjoinder o r  misjoinder o f  the true inventors in a U. S. patent, is 
considered to be a technical defense which must be established by clear and 
convincing evidence. Jamesbury Corn. v. U.S., 183 U.S.P.Q. 484 (Ct. C1. 
1974); Certain Steel Rod TreatinK Apparatus, 215 U.S.P.Q. 237, 255-256 (Comm. 
1981). 
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and advisory in facilitating communication between different technical 

departments which did not have a cooperative structure (FF 254), and as such 

Richter and Huber are shown to be only managers and entrepeneurs rather than 

inventors. While it is recognized that section 116 of the patent statute 

establishes that inventors need neither physically work together nor make the 

same amount nor type of contribution, there is no evidence that Richter or 

Huber made any specific contribution to the conception or reduction to 

practice of the invention in the development of the "Viledon" pocket filter 

beyond an initiative and a general communication and cooperation. 

identifiable contributions of some element(s) to the conception or reduction 

Specific 

to practice of the subject matter of the claimed invention are generally 

required for inventorship. a, MorAan, supra; Garret Corp. v. U.S., 422 F.2d 
874, 164 U.S.P.Q. 521, 526-527 (Ct. C1. 1970); Amax Fly Ash Corp. v. U.S., 182 

U.S.P.Q. 210, 215, aff'd and adopted, 514 F.2d 1041, 185 U.S,P.Q. 437 (Ct. C1. 

1975). 

The administrative law judge does not, under the circumstances at issue, 

find factually persuasive of inventor nonjoinder the facts that Richter and 

Huber received small payments designated as "inventor compensation" or 

royalties, and that they were also designated on a contemporaneous signed 

Invention Notification form as 5% contributing inventors. The administrative 

law judge finds that the portion of the form dealing with individuals 

identified as comparatively small percentage contributors to the invention, 

the 5% contributors, was not filled out with an eye to actual inventorship for 

patent application purposes. (FF 245, 246, 251 to 254). The contents of the 

form itself support Moldenhauer's account that the naming of such individuals 

on the form was an exception to normal practice, and that this identification 

was not made to indicate that they were actual inventors of the gas filter 
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element. (FF 245, 246, 251, 252). Thus, besides Richter and Huber, others 

not named as inventors were similarly listed on that form as "5% inventive 

participants", including a Burk and Dr. Hoffman, and the form itself 

subsequently clearly and specifically stated that Burk and Hoffman did - not 

contribute inventively to the development of the '375 patent. (FF 246, 251). 

Similarly, the Invention Notification form states that the gas filter element 

development task came into being from directions from Richter and Huber's 

sales department regarding sales possibilities, and that this technical task 

was solved by the technical departments of the plastic works and "Viledon" 

factory and the form only describes the specific contributions of the 

individuals later named in the '375 patent in actually solving this technical 

problem. (FF 246). The Invention Notification form indicates that sales, 

through Richter and Huber, merely posed a technical problem for solution by 

others, rather than themselves making specific contributions to the solution. 

Id. - 
In addition, in the same place on the Invention Notification form where 

the individuals are listed as 5% participants, the form clearly and 

specifically states that as agreed only Schneider, Ringel, Rutsch and Kohl, 

the named inventors in the '375 patent, would be named on the patent 

application. (FF 246, 252). Richter and Huber contemporaneously indicated 

their agreement with this identification of inventors for patent purposes by 

reading and signing that form, which itself states the importance of accurate 

completion of the form. (FF 245, 2 5 2 ) .  Richter testified that he signed the 

form in part relying upon the advice of a superior (FF 243). However Richter 

did not testify as t o  any contemporaneous disagreement with or reluctance to 

follow that advice, or any pressure placed upon him t o  sign this form. While 

71 



Richter testified that he signed the invention notification form to avoid 

resentment and ill feelings on the part of the people in the technical 

divisions responsible for working out the details (FF 243), he did not explain 

why he could have expected any such resentment and ill feelings were he, as 

now is claimed, an actual co-inventor. 

he had been named an inventor on another patent for Freudenberg despite his 

position in sales at Freudenberg. 

Moreover his testimony indicated that 

(FF 244). 

The administrative law judge finds persuasive Moldenhauer's testimony 

that the 5% contributors identified on the Invention Notification form were 

rewarded by Freudenberg with payments designated as inventor compensation in 

order to recognize their non-inventive contributions of time and effort in 

facilitating the development of an invention involving inventors in different 

departments of the company for which Freudenberg previously had no cooperative 

structure. 

by all of them, which as noted in the preceding paragraph indicates by its 

text that these contributors were not actual inventors, this essentially was a 

reward of coordination and entrepeneurship, rather than inventorship. 

(FF 254). As confirmed by the Invention Notification form signed 

The Federal Circuit has analogously found insufficient another asserted 

proxy for actual proof of an individual's specific inventive contribution. 

In re Katz, 687 F2d 450, 215 U.S.P.Q. 14 (Fed. Cir. 1982), the Court 

overturned the Board of Patent Appeals determination of inventor nonjoinder 

despite the fact that the sole patent applicant was a co-author with others, 

In 

not named as inventors in the patent application, of an article reporting on 

the subject matter of the claimed invention. Accord, Ex parte Kusko, 215 

U.S.P.Q. 972 (PTO Bd. Appls. 1981). 

The respondents contend that the "basic idea" of Richter and Huber was 

original and even if it was merely the application of an old idea, 
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nevertheless it constituted a contribution to the conception of the invention 

sufficient for joint inventorship. (R Post R at 29; RPCL 13). It is well 

established however that inventorship does not reside in suggesting an idea of 

a desireable result to be accomplished, which is what Richter and Huber 

did when they originated their "initiative" that a pocket filter be developed 

with a certain already known frame which had not been previously used in 

pocket filters. 

an initial idea is irrelevant to joint inventorship conflicts with the 

applicable precedent of Garrett Corp, 422 F.2d at 879, 164 U.S.P.Q. at 527. 

27/ 

The argument that the non-inventive or obvious nature of such 

Since the "basic idea" was merely the "initiative" that a pocket filter 

be developed with a known synthetic frame, the precedent of Morgan, supra, 

precludes invention. Morgan similarly involved known elements which only in 

the desired combination was novel; as here, the actual development of the 

combination in Morgan was done by others. 

or reduce to practice any novel combination. 

combination, but only proposed the initiative that others do so. 

Richter and Huber did not conceive 

They did not make real a novel 

Respondents' cited authority, Delaski 6 Thropp Circular Woven Tire Co. v. 

William R. Thropp & Sons Co., 218 F. 458 (D.C.N.J.), aff'd., 226 F. 941 (3rd 

Cir. 1914), does not stand for the proposition asserted by respondents. 

DeLaski involved an assertedly incorrect joinder of one named inventor DeLaski 

who contributed certain claimed elements, which were conceived by that 

inventor after the general conception of the rest of the invented novel 

machine by the remaining inventor Thropp. The element contributed by 

27J Garrett Corp., 422 F.2d at 879, 164 U.S.P.Q. at 526 ; Amax Fly Ash 
Corp., 182 U.S.P.Q. at 215. 
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DeLaski was essential to the proper operation of the invented machine and was 

an essential element in each claim. 

requirement now mandated by statute in section 116 of title 35 that joint 

invention may involve contributions of different types or amounts, but it does 

not hold that the mere suggestion of a desired novel result, with the 

expectation that it combine old elements, constitutes invention. Accord, 

Certain Steel Rod Treating Apparatus, 215 U.S.P.Q. 237, 255-256 (1981) 

(defense of incorrect joinder rejected, despite testimony of one inventor that 

he was the sole correct inventor and that he had agreed to the naming of the 

other inventor only because of corporate pressure, based on joint inventor's 

contribution of one integral step in the claimed method). Unlike the 

situation in DeLaski, Richter and Huber did not make specific contributions to 

the means to solve the problem that they posed when they suggested their 

desired result of a pocket filter with a frame to media construction such as 

that used by another company. 

DeLaski principally stands for the 

Based on the foregoing, the administrative law judge finds that 

respondents have not sustained their burden in establishing that the '375 

patent is invalid because complainant failed to join Messrs. Huber and Richter 

as co-inventors. 

9. Enforceability of the '375 Patent 

Respondents argue that the "Viledon" Company product brochure marked as 

RTX-006 was published more than one year prior to the actual filing date of 

the U.S. application for the '375 patent; that the RTX-006 brochure is at the 

very least a highly probative reference for 35 U.S.C. 1103 purposes, if not a 

complete 102(b) bar; and that therefore, complainant's failure to bring its 
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own prior product sales literature to the attention of the Patent Office 

constitutes inequitable conduct which renders the '375 patent unenforceable. 

It is also argued that Freudenberg's failure to identify Richter as a 

co-inventor on the '375 patent renders the '375 patent unenforceable. (R Post 

at 27 to 29) .  

As found earlier in this initial determination at 20 to 37, 42 and 60 to 

74, respondents have established neither that RTX-006 is a publication under 

35 U.S.C. §102(b) or prior art under 35 U.S.C. 0103 nor that Richter should 

have been named as a co-inventor. 

Based on the foregoing, respondents have not established that the '375 

patent is unenforceable. 

11. Infringement 

According to complainant, the commercial designation of the filters of 

respondents which have been charged with infringement are PPL/EU4 and 

PFL/EU5. The PFL/EU5 is said to be the only accused model which has been sold 

in the United States but samples of the PPL/EU4 were said to have been 

imported for display purposes. Complainant argues that 
28/ 

(C Post at 3). 

28J The complaint, as supplemented (paragraph la), and complainant's motion 
for summary determination on the economic issues accused respondents' pocket 
filter models PPS/EU3, PPL/EU4, PFS/EU4 and Pn/EU5 as infringing the '375 
patent. In the initial determination on the economic issue (Order No. 13) the 
only sales found to be the subject of actual injury to the domestic industry 
were respondents' sales of the PFL/EU5 model. (Order No. 13 at 9-11). 
Additionally, as stated in the context of future injury the product "desired" 
in the United States is respondents' model PFL/EUS (Order No. 13 at 13). 

(Footnote continued to page 76) 
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it has established infringement of the '375 patent by having its Janke read 

claims 1-4 and 6-9 in issue and compare them with the "accused structure'' and 

that Janke's reading of the claims against the "accused apparatus" went 

uncontested. (C Post at 3, 4). 

The staff argues that respondents' filter models PPL/EU4 and PFL/EU5 

infringe the claims of the '375 patent, because an "examination" of those 

filters indicate that they are essentially identical in construction and 

design to Freudenberg's filter CPX-5 (Model F-45) which respondents have 

stipulated is covered by the patent. (S Post at 26). 

In their posthearing filings respondents do not discuss the issue of 

infringement. 

On the issue of patent infringement, complainant bears the burden of 

proof by a preponderance of the evidence. 

717 F.2d 1351, 1361, 219 U.S.P.Q. 473, 480 (Fed. Cir. 1983). Determination of 

the issue of infringement involves the determination o f  claim meaning and the 

application of the construed claims to the accused structures. 

Tractor Co. v .  Berco, S.P.A., 714 F.2d 1110, 1114, 219 U.S.P.Q. 185, 187 (Fed. 

Cir. 1983); Autogiro Co. of America v. United States, 384 F.2d 391, 397, 155 

U.S.P.Q. 697, 702 (Ct. C1. 1967). With respect to claim meaning the 

administrative law judge, under the section 7 at 57 to 60 of this initial 

Hughes Aircraft v. United States, 

Caterpillar 

(Footnote continued from page 75)  
Respondents Borkent testified that the PFL/EU5 model is the better product, 
has a higher filtration efficiency, and the customer wants the product in the 
United States. (Borkent Dep. CPX-2 at 27-28). This testimony was attached to 
the motion for summary determination, Ex. 6. 

29J 
withdrawn. 

The staff also relies in part on CPX-6 and CPX-7 which have been 
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d e t e r m i n a t i o n ,  has r e j e c t e d  respondents'  c o n t e n t i o n  t h a t  t h e  claims are 

i n d e f i n i t e  i n  t h e  use of t h e  terms " a t  l eas t  one s e l f - s u p p o r t i n g  wedge-shaped 

f i l t e r  p o c k e t " ,  " s t i f fened"  and "pyramidal". 

As t o  a p p l i c a t i o n  o f  t h e  claims i n  i s s u e  t o  t h e  accused PPL/EU4 and 

PFL/EUS, pursuant t o  claim 1 complainant 's  Janke found t h a t  respondents'  gas 

f i l t e r  model PFL/EU5 inc lude  a holding frame and a p l u r a l i t y  o f  

s e l f - s u p p o r t i n g  wedge-shaped 

t h e  frame; t h a t  each f i l t e r  pocket i s  made o f  a p a i r  o f  s u b s t a n t i a l l y  

symmetrical pocket  h a l v e s  formed o f  f u s i b l e  f i b e r s  which are welded t o  one 

another  a long t h e  wedge edge and c e n t r a l l y  along t h e  o p p o s i t e  wedge end faces;  

t h a t  t h e  f i l t e r  pockets  c o n t a i n  a laminar spacing element welded t o  t h e  

o p p o s i t e  i n c l i n e d  wedge end faces which extends from a d j a c e n t  t h e  open end 

toward t h e  wedge end; and t h a t  t h e  f i l t e r  pocket  is s e l f - s u p p o r t i n g  by t h e  

welding o f  t h e  pocket  h a l v e s  t o g e t h e r  and t h e  welding o f  t h e  s p a c e r  t o  t h e  

p o c k e t .  (FF 2 1 1 ) .  

o f  s p a c e r s  w i t h i n  each pocket .  According t o  claim 3 Janke pointed out  t h a t  

t h e  pocket  f i l t e r s  i n  PFL/EUS are made o f  f u s i b l e  f i b e r s ,  with  t h e  welding o f  

pocket  h a l v e s  t o g e t h e r  and t h e  welding o f  s p a c e r s  w i t h i n  t h e  pocket  done by 

f u s i o n  o f  t h e  f i b e r s .  

i n  PFL/EUS are pyramidal i n  shape and welded t o  t h e  opposi te  i n c l i n e d  wedge 

faces along o p p o s i t e  l o n g i t u d i n a l  edges o f  t h e  pyramid. Each o f  t h e  pockets  

of PFL/EUS h a s  a d d i t i o n a l  s t i f f e n i n g  f u s i o n  l i n e s  i n  t h e  i n c l i n e d  wedge face 

extending a d j a c e n t  from t h e  opening end toward t h e  wedge, as a t t e s t e d  by Janke 

and r e q u i r e d  by claim 7. A s  claim 8 r e q u i r e s ,  Janke found t h a t  t h e  p l u r a l  

p o c k e t s  i n  PFL/EU5 are h e l d  i n  f i x e d  re lat ive  p o s i t i o n  by t h e  s i n g l e  holding 

frame which i n c l u d e s  a molded p l a s t i c  i n  which t h e  open end perimeters  o f  t h e  

pocket  are embedded. (FF 212). 

f i l t e r  pockets with t h e i r  open end secured t o  

According t o  claim 2 he found i n  PFL,/EU5 a p l u r a l i t y  (3) 

Pursuant t o  claim 6 ,  Janke p o i n t e d  out  t h a t  t h e  spacers  
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Janke found no difference in the rigidity and self-supporting character 

between complainant's self-supporting model F-45 and respondents' accused 

PFL/EU5. (FF 211). Respondents' pocket filters are promoted as 

self-supporting in the air stream by their promotional literature, and are 

there said to contain welded aerodynamic spacers, with front frames of 

polyurethane foam which is thermally bonded with and sealed leakfree to the 

pockets, which are made of synthetic nonwoven fiber. (FF 258). Respondents' 

specification to be used for its PFL/EU5 states that "each pocket shall be 

rigid enough to be self-supportive preventing it from sagging even when the 

airflow has been shut down." (FF 260). The administrative law judge finds 

that complainant has established that imported model PFL/ EU5 infringes claims 

1 through 3 and 6 through 8 of the '375 patent. 

With respect to claim 4 in issue, Janke testified: 

"In addition to the elements found in claim 1, claim 4 
calls for the remaining wedge edges are stiffened by 
fusion. 

I find these elements in the physical exhibits which are 
Complainant's product and in the physical exhibit which is 
Respondents' product." [FF 2121 

Claim 9 also recites "the remaining wedge edges . . .  being stiffened by 
fusion." (FF 11). 

Infringement of claims 4 and 9 is not found in accused PFL/EU5 because 

visual inspection of PFL/EU5 (CPX-1) shows that "the remaining wedge edges" 

are not "stiffened by fusion". Claim 1 relates to the wedge edge which joins 

the wedge halves and which is found to be analogous to the forward cutting 

edge of a wedge. 

wedge. 

Claim 4 however refers to different remaining edges of a 

Instead of containing stiffening fusion lines at those remaining 

edges, the accused structure has a fusion line running centrally around the 
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edges of the pocket halves referred to in claim 1 but no stiffening fusion 

line running from the corner of the mouths of the pocket to the tapered end of 

the pocket. 

drawing, in element 5 in FIGS. 1 and 2, and are referred to in the 

specification briefly at col. 3, line 11 as "additional stiffening ribs." 

(FF 21). As depicted in the drawings of the '375 patent (FF 19, 20) such 

"remaining wedge edges" must include the four edges defined by the joining of 

the flat inclined sides of the pocket with the top and bottom of the pocket. 

Such "remaining wedge edges'' are shown in the '375 patent 

The central fused welding line of claim 1 is not found to be a wedge 

edge. Rather the central fusion line lies between the opposite wedge end 

faces, with each opposing end faces containing an edge opposite the central 

fusion line. Seams apparent in early "Viledon" literature indicate that early 

Freudenberg pocket filters had such stiffening on the remaining wedge edges, 

with two such remaining edge lines flanking each central seam. (FF 261). 

This structure contrasts with respondents' current literature (FF 262) and 

respondents' accused model CPX-1 which show no stiffening on the remainhg 

wedge edges. 

Complainant and the staff also contend that respondents' model PPL/EU4 

has been shown to Infringe. 

specifically to PPL/EU4. 

respondents in evidence is the model designated PFL/EU5 (CPX-1)  and the 

testimony of complainant's Janke did not address PPL/EU4 (FF 211), respondents 

have stated that the PPL/EU4 and PFL/EUS models both contain internal spacers 

Respondents do not address any contentions 

While the sole physical exhibit of a filter model of 

or spanners which are heat sealed into position at the mouth of the air 

pocket. (FF 259). In addition there is an advertising leaflet in evidence 

which further supports the finding that the model PPL/EU4 infringes claims 1 

to 3 and 6 to 8 in issue. (FF 263). 

79 



Based on the foregoing the administrative law judge finds that 

complainant has established that respondents'* accused structures PPL/EU4 and 

PFL/EU5 infringe claims 1, 2, 3, 6, 7, and 8, but not claims 4 and 9, of the 

'375 patent. 

111. Respondents' Claim o f  Inequity 

Respondents argue that it would be inequitable to enforce complainant's 

'375 patent against respondents, because complainant has been formed by the 

"huge" German company Freudenberg that assigned its patent rights to 

complainant, and which German company is now attempting to use the U.S. trade 

laws to exclude competition from a Dutch concern. Respondents argue that this 

scheme is inequitable and constitutes a "pervasion [sic]" of the intent and 

purpose of section 337. (R Post at 29, 30). 

Complainant, a Massachusetts limited partnership, has not denied that it 

was formed by Freudenberg. (FF 5). Complainant also is a corporate affiliate 

of Firma Carl Freudenberg which recently assigned the '375 patent to 

complainant. (FF 5, 11). Complainant is now attempting to exclude unfairly 

traded products which infringe that '375 patent. Respondents have not 

contested the fact that complainant constitutes a domestic industry under 

section 337 which is actually producing gas filter elements in its plant in 

the United States. 

has determined not to review an initial determination which granted 

complainant's motion for summary determination that the importation and sale 

of respondents' nonwoven gas filter elements have the effect and tendency to 

substantially injure an efficiently and economically operated domestic 

industry assuming there is proven an unfair act. Thus the Commission has 

Moreover respondents ignore the fact that the Commission 
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already held that complainant, which is a domestic industry although foreign 

owned, can properly seek relief under section 337 for injury caused by 

allegedly infringing imports. 

Respondents' argument of inequity and perversion of statutory intent 

effectively invites the Commission to discriminate against the complainant on 

the basis of national origin, i.e., on the basis that it is a foreign owned 

affiliate of a West German firm, and/or on the basis that the inventors of the 

'375 patent are of foreign origin. 

misplaced. 

That invitation to discriminate is wholly 

A determination under section 337 is on the basis of the probative 

evidence submitted of record, and is not decided and may not legally be 

decided on the basis of the national origin of the parties. 

its administration by the Commission do not discriminate on the basis of 

national origin, as the Commission has unambiguously stated in In re Sprinq 

Section 337 and 

Assemblies, 216 U.S.P.Q. 225, 231: 

Section 337 does not discriminate against foreign 
corporations by virtue of their foreign status. 
to foreign and domestic corporations alike. Section 337 
gives the Commission jurisdiction over products imported 
from a foreign country, even if they are manufactured 
and/or imported by a U.S. corporation. The Commission's 
jurisdiction lies in unfair acts occurring in connection 
with the importation of goods into the United States or 
their sale, and it extends to all persons engaged in such 
unfair acts. 

It applies 

(Corn. 1981). The Federal Circuit has additionally stated that section 337 is 

non-discriminatory and not in violation of any treaty rights, and that the 

same rights are afforded in section 337 proceedings to domestic firms as to 

foreign firms. Akzo N.V. v. International Trade Commission, 808 F.2d 147/1 

U.S.P.Q. 2d 1241, 1251 (Fed. Cir. 1986). Moreover the Commission has in the 
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past enforced, under section 337, U.S. patent rights from inventions developed 

abroad and exploited domestically. E.g,, In re Reclosable Plastic Bags, 192 

U.S.P.Q. 6784 (Corn. 1977); Certain Reclosable Plastic Bags, Inv. No. 

337-TA-266 (unreviewed ID 1988). 

Based on the foregoing, the administrative law judge finds that it is not 

inequitable to enforce, under section 337, complainant’s ‘375 patent against 

respondents. 
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FINDINGS OF FACT 

I. Jurisdiction 

1. The Commission has subject matter jurisdiction and in rem 

j ur isdic tion. 

2. 

on the respondents. 

Service of the complaint and notice of the investigation was made 

3. The respondents have actively participated in the investigation. 

4. The Commission has in personam jurisdiction over the respondents. 

11. Parties and Products In Issue 

5 .  Complainant Freudenberg is a Massachusetts Limited Partnership 

having its principal place of business at 20 Industrial Avenue, Chelmsford, 

Massachusetts 01824. 

at its plant in Hopkinsville Kentucky; G-35, F-45, T-60, MF-85, MF-90 and 

MF-95. The numerical designation of Freudenberg's gas filters indicate their 

filtration efficiency, e.g. the G-35 has a 35% efficiency and the MF-95 has a 

95% efficiency. 

German entity that was the initial assignee of the '375 patent. (CX-1; CX-2, 

at 5; J a d e  CX-45 at I ;  SX-1,  response to Int. Nos. 1 and 23; complaint, para. 

2; 2; SX-1 at 1, 2). 

Freudenberg produces six models of nonwoven gas filters 

Freudenberg is an affiliate of F i m a  Carl Freudenberg, a 
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6. Respondent Filtrair, B.V. (Filtrair) i s  a Netherlands corporation 

located at deWerf 16, 8440 AP Heerenveen, the Netherlands. Respondent APB 

Corporation (APB) is a Delaware corporation and has a business address at One 

Commerce Center, Suite 300 located in Wilmington, Delaware 19899. The 

principals and sole owners of Filtrair and APB are Albert and Pieter Borkent. 

Filtrair manufactures and exports the accused nonwoven gas filters. Filtrair 

is also an affiliate of Borkent B.V., which is a producer of nonwoven filter 

material that it sells to Filtrair. 

filters into the United States and sells them in the United States through 

approximately 40 distributors. (CX-38 at 2, complaint, para. 12 and 13; 

answer para. 12 and 13; CX-36, response to Int. No. 1 and 12, Borkent Dep. 

CPX-2 at 5, 9, 14, 15, 29, 62). 

APB imports the accused nonwoven gas 

7. The filters at issue are used for the separation of floating 

particles from an air stream. (CX-1,  col. 1, lines 6 to 9). 

8. "Viledon," a registered trademark owned by complainant's 

corporate affiliate, Firma Carl Freudenberg, is the trademark under which 

complainant markets, promotes and sells special nonwoven articles for use in 

the industry. The "Viledon" trademark is used by complainant in association 

with the patented gas filter elements in issue. (Janke CX-45 at 4 ) .  

9. Claims 1, 2, 3, 4 ,  6, 7, 8 and 9 at issue read upon complainant's 

F-45, T-60 and MF-85, 90, 95 gas filter elements sold under the "Viledon" 
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trademark. (CX-46 "Stipulation Regarding Coverage of the Claim of U.S. Patent 

No. 4,056,375"). 

10. The commercial designation of the filters of respondents charged 

with infringement are PPL/EU4 and PFL/EUS. 

model sold in the United States but samples of the PPL/EU4 have been imported 

for display purposes. (CX-38, Int. Response 5(a); Borkent Dep. CPX-2 at 64; 

Janke Tr. at 8 ) .  

The latter is the only accused 

111. The '375 Patent 

11. On November 1, 1977 the '375 patent titled "Gas Filter Element" 

issued to Wolfgang Ringel, Peter Rutsch, Rolf Schneider and Edgar Kohl, all of 

Germany. The patent was assigned to Firma Carl Freudenberg of Germany which 

recently assigned it to complainant. It is based on an application Serial No. 

720,327 filed on September 3, 1976 which in turn refers to a Germany priority 

application 2,541,331 filed September 17, 1975.' (CX-1, CX-2). 

12. Independent claim 1 and dependent claims 2, 3, 4 ,  6, 7, 8 and 9 

at issue read: 

1. 
least one self-supporting wedge-shaped filter pocket each 
having its wide end open and secured to said frame, each 
filter pocket comprising a pair of substantially 
symmetrical pocket halves formed of fusible fibers and 
welded to one another along the wedge edge and centrally 
along the opposite wedge end faces and at  least one 
laminar spacing element disposed within the pocket and 
extending from adjacent the open end toward the wedge 
edge, the spacing element being welded to the opposite 
inclined wedge faces, the filter pocket being rendered 
self-supporting by the welding of the pocket halves to one 
another and the welding of the spacing element to the 
pocket. 

A gas filter element comprising a holding frame and at 
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2. A filter element according to claim 1, including a 
plurality of spacing elements within each pocket, and 
spaced from the open mouth and the wedge edge. 

3.  A filter element according to claim 1, wherein the 
filter pocket comprises fusible fibers, the pocket halves 
being welded to one another by fusion and the spacing 
element being welded to the pocket by fusion. 

4 .  A filter element according to claim 1, wherein the 
remaining wedge edges are also stiffened by fusion. 

6 .  A filter element according to claim 1, wherein the 
spacing elements are pyramidal in shape and welded to the 
opposite inclined wedge faces along opposite longitudinal 
edges of the pyramid. 

7 .  A filter element according to claim 1, including a 
plurality of additional stiffening lines in each inclined 
wedge face extending from adjacent the open end toward the 
wedge edge. 

8 .  A filter element according to claim 1, including a 
plurality of filter pockets held in fixed position 
relative to one another by the single holding frame 
comprising a molded plastic mass in which the open end 
perimeters of the pockets are embedded. 

9 .  A filter element according to claim 2 ,  including a 
plurality of spacing elements within each pocket and 
spaced from the open mouth and the wedge edge, each filter 
element comprising fusible fibers, the pocket halves being 
welded to one another by fusion and the spacing elements 
being welded to the pockets by fusion, the remaining wedge 
edges also being stiffened by fusion, and each filter 
pocket further including a plurality of additional 
stiffening lines in each inclined wedge face extending 
from adjacent the open end toward the wedge edge, said 
additional stiffening lines coinciding with the fusion 
lines of the spacing elements to the pockets. 

(CX-1). 

1 3 .  According to the '375 patent gas filters are used for the 

separation of floating particles from an air stream such as the air entering 

ventilating or air conditioning equipment or being recirculated thereby. For 

the purpose of separating dust from an air stream it is known to use filter 
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units containing as the filtering medium nonwoven mats of glass or textile 

fiber. It is disclosed that it is advantageous for such nonwoven mats to be 

used in stiff supporting lattice designs known as high surface area filter 

units, in which the edges of the pieces of mat inserted in a V-shaped 

configuration are clamped to the holder in a dust-tight manner by 

appropriately shaped grids. 

Petty Pat. No. 6,908,374. Moreover such filters are represented by the 

commercial Hi-Cap filters. (Bergman CX-59 at 18). The '375 patent, as t o  

those filters, states that due to the stiff mounting of the filter media, such 

high surface areas filter designs are said to have particularly good 

characteristics with regard to the degree of dust separation, dust holding 

capacity and dust adhesion. Their use, however, is uneconomical inasmuch as 

the mountings are very expensive and also the relatively great amount of time 

required for the replacement of the dust-filled pieces of matting with clean 

ones is said to constituent a disadvantage. Furthermore, in all such known 

filter elements considerable difficulty is said to be involved in making sure 

that the installed mat sections are joined together in a dust-free manner 

along the edges, for otherwise dust leaks are said to occur. (CX-1, col. 1, 

lines 7 to 31). 

A filter of this kind is described in German 

14. The '375 patent discloses that "[i]n recent times "filter 

elements have become known which have an externally similar configuration 

while dispensing with stiff supporting structures. 

such a filter element from cut-to-shape pieces of glass fiber or textile fiber 

For the manufacture of 

matting, it is disclosed that such pieces have heretofore been assembled by 

sewing, cementing or spot welding to form the actual filter pockets. 

numbers of these filter pockets are said to be joined removably or irremovably 

Various 
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to a front mounting frame with the element commonly used as a ready-assembled 

unit. It is said that such filter elements have not, been widely used; that 

the individual filter pockets balloon under operating conditions, resulting in 

irregular distribution of the flow on the active filter surfaces; that 

fluttering occurs, which to results not only in an unsatisfactory separation 

of dust particles but also the danger of damage to the filter pockets as well 

as the danger of contamination of the filtered air by the filter fibers; that 

the known outer stitching of the seams gathers the edges of the mats 

imperfectly, so that edge piping must be provided to protect them; and that in 

addition, especially in the case of fine and ultra-fine filter elements; the 

unavoidable holes created by the penetration of the needles have to be 

cemented sheet by expensive hand operations. (CX-1, c o l .  1, lines 35 to 56). 

The '375 patent teaches that a variety of methods has been used 15.  

to restrain the ballooning action and to prevent the filter pockets from 

touching one another when they balloon under operating conditions, thereby 

impairing their efficiency. 

entirely satisfactory; that when the opposite sides of the filter pocket are 

joined directly to one another by tack stitching or continuous stitching, the 

areas where the sides are joined to one another are compressed together which 

is said to reduce the effective filter area, even though each pocket is 

prevented from ballooning against the adjacent pocket. 

the flow of air into the pockets is reduced and the resistance of the element 

to the passage of air is increased. Respondents' Rivers testified that pocket 

filters referred to here in the '375 patent are described in Rivers U.S. 

Patent No. 2,853,154 is illustrated by physical exhibit CPX-10 and 

commercialized as the Dri-Pak. (CX-1, col. 1, lines 37 to 68, col. 2, lines 

1, 2, Rivers Tr. at 403, 404, CPX-10; RTX-011). 

It is said that none of those methods has been 

It is also said that 
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16. The '375 patent -discloses that where the method of joining 

together the opposite sides of the filter pocket leaves space between the 

opposite seams, better conditions are said to be achieved with regard to air 

flow, but with other disadvantages, &. if the sides of the filter pocket are 

tied together spot-wise, any fluttering or vibrational movements between them 

will threaten to tear them away from each other at the points where they are 

attached. To prevent the tearing, it is said that gores have been sewn 

between the sides of the filter pocket, i.e., triangular pieces of fabric are 

sewn between the sides of the filter pocket from the mouth to the bottom of 

the pocket. It is said that the disadvantage of this method of stitching is 

the great amount of time required. for the sewing operation and for the 

subsequent gluing or sealing shut of the preformations made by the needle. 

A l s o ,  at the apex or bottom end of the pocket, there is said to be a decided 

reduction of the active filter surface. (CX-1, col. 1, lines 37 to 68, col. 

2, lines 3-20). 

17. According to the ,375 patent, the invention is addressed to the 

problem of developing a pocket filter element which will equal the solid, 

high-surface-area filter as regards degree of dust removal and dust holding 

capacity while avoiding the disadvantages discussed in the '375 patent. This 

problem is said to be solved by a gas filter element consisting o f  a holding 

frame 2 (E FIG. 2 infra of the '375 patent) and a plurality of wedge-shaped 

filter pockets permanently attached to that frame, characterized in that the 

pockets have "self-supporting properties in the air stream" due to a trimmed, 

welded or fused seam joining together the parts of each pocket, plus spacing 

members made of flat material and attached by fusion in line with the 

direction of air flow, and if desired, additional stiffening means affixed by 
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fusion, the upstream edges of the pockets being affixed continuously and 

permanently to the holding frame which is of streamlined cross section, the 

holding frame consisting of hard foam material which is joined to the filter 

material of the pocket by foaming in place. In a further development of the 

invention, the spacing members of the wedge-shaped filter pockets, which are 

attached to the pockets by welding or cementing, are said to be made of a 

flexible sheet material and have additional stiffening means at the seams. 

still another development, the spacing members are said to be made of sheet 

material formed into a tube of "lozenge-shaped cross section, i.e. pyramidal. 

or truncated pyramidal shapes" with these tubes tapering from the mouth to the 

end and open or closed at their apex, and not reaching all the way to the 

mouth of the pocket. In yet another development, the pockets are said to be 

provided with stiffening ribs additionally provided by welding. (CX-1, col. 

2, lines 22 to 55). 

In 

18. According to the '375 patent, the filter pocket is wedge-shaped 

and comprises a pair of substantially symmetrical pocket halves secured to one 

another as by fusion along the line 3, each pocket half is formed of gas 

permeable filter material and, if the filter material has a preferential 

direction for placement in a gas stream, it is placed for the gas to flow from 

inside the pocket to the outside of the pocket. It is disclosed that for the 

achievement of further stiffeninq, and also to optimize conditions for the 

flow of air or gas into the interior of the pockets, a number of spacing 

members of lozenge-shaped cross section 4 ,  made of nonwoven fabric, sheet 

material or woven fabric, varying in number according to the quality of the 

filter medium and its resistance to air flow, are cemented or welded in place 

at 7, with additional stiffening ribs 5 provided by lock welding of the filter 
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medium. m e  use of bag-like inserts of lozenge-shape cross section as spacing 

members is said to have proven to be especially advantageous for the 

stabilization of the filter pockets against fluttering in the air stream 

although single flat spacing inserts 6 can also be used as shown in FIG. 2 .  

(CX-1, col. 2, lines 64-68, col. 3, lines 1-18>. The specification here and 

in the previous finding clearly shows that the welding of the pocket half and 

spacer attachment seams are clearly discloses in the specification to be the 

means of stiffening the pocket to give it self-supporting properties in the 

air stream. 

19. FIG. 1, duplicated in the opinion section, is a perspective view 

of filter pocket in accordance with the invention of the '375 patent. (CX-1, 

col. 2, lines 57-59). 

20. FIG. 2, duplicated in the opinion section, is said to be a 

perspective view of a filter element in accordance with the invention of the 

'375 patent made up of two filter pockets as shown in FIG. 1, two slightly 

modified pockets and a holding frame for all four pockets. (CX-1, col. 2, 

lines 60-64) 

21. In FIG. 2, the '375 patent teaches that a plurality of filter 

pockets are held together into a unit or element by a molded holding frame 2 

which desirably is made of plastic foamed in place so as to embed the 

perimeters of the mouths of the pockets comprising the element. (CX-1, col. 

3, lines 19 to 24). The '375 patent also teaches: 

For the achievement of further stiffening, and also to 
optimize conditions for the flow of air or gas into the 
interior of the pockets, a number of spacing members of 
lozenge-shaped cross section 4 ,  made of nonwoven fabric, 
sheet material or woven fabric, varying in number according 
to the quality of the filter medium and its resistance to 
air flow, are cemented or welded in palce at 7, and 
additional stiffening ribs 5 are provided by local welding 
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of the filter medium. 
lozenge-shaped cross section as spacing members has proven 
to be especially advantageous for the stabilization of the 
filter pockets against fluttering in the air stream. 
However, single flat spacing inserts 6 can also be used in 
accordance with the invention, as shown in FIG. 2. 

The use of bag-like inserts of 

(CX-1, col. 3 lines 4 to 18). 

22. The '375 patent teaches that the advantages achieved by the 

filter element of the invention consist especially in the fact that its use 

permits a quick replacement of the filter by untrained personnel, while 

providing assurance against dust leakage; and that the filter pockets have no 

tendency to flutter, and the performance of the filter element equals that of 

solid, high-surface-area filters as regards dust removal and accumulation. 

(CX-1, col. 3, lines 26 to 31). 

23. As to the materials of the filter, the '375 patent discloses: 

The filter materials per se are known and desirably 
comprise non-woven fiber battings held together by bonding 
but not sufficiently stiff to be self-supporting. The 
fibers may comprise any normally employed, either 
continuous filaments or staple fibers and desirably, at 
least in part, they are fusible, i.e. can be caused to 
become adhesive by heat or application of a solvent, e.g. 
nylon, polyester, olefin, acrylic, acetate, and the like. 
If no fusible fibers are present then the requisite 
adhesion and stiffening can be effected by conventional 
adhesives, e.g. polyvinyl acetate latices, etc. 

(CX-1, col. 3, lines 32 to 42). 

24. Nonwovens are textile-type products which are formed by bonding 

fibers into structures using various heating or chemical bonding processes. 

Such nonwovens are to be contrasted with traditional textiles which require 

that fibers can be spun into yarns and.then woven, braided or knitted into the 

finished product. Nonwovens find utility in a wide variety of applications, 
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including wearing apparel, home furnishings, and various industrial uses. 

(Janke CX-45 at 3). 

IV. The '375 File Wrapper 

2 5 .  Original claims 1, 2,  7 and 9 of the application that matured 

into the '375 patent read: 

1. 
self-supporting wedge-shaped filter pocket having its wide 
end open and secured to said frame, the element comprising 
a pair of substantially symmetrical pocket halves secured 
to one another along the wedge edge and centrally along 
the opposite wedge end faces, and a laminar spacing 
element within the pocket extending from adjacent the open 
end toward the wedge edge, the spacing element being 
secured to the opposite inclined wedge faces, the filter 
pocket being rendered self-supporting by the securing of 
the sub-elements to one another and the securing of the 
spacing element to the pocket. 

A gas filter element comprising a holding frame and a 

2 .  A filter element according to claim 1, including a 
plurality of filter pockets held in fixed position 
relative to one another by a single holding frame 
comprising a molded plastic mass in which the open 
perimeters of the pockets are embedded. 

7 .  A filter element according to claim 1, wherein the 
spacing elements are pyramidal in shape being secured to 
the opposite inclined wedge faces along opposite 
longitudinal edges of the pyramid. 

9 .  A filter element according to claim 2 ,  including a 
plurality of spacing elements within each pocket and 
spaced from the open mouth and the wedge edge, each filter 
element comprising fusible fibers, the pocket halves being 
joined to one another by fusion and the spacing element 
being secured to the pocket by fusion, the remaining wedge 
edges also being stiffened by fusion, and each filter 
pocket further including a plurality of additional 
Stiffening lines in each inclined wedge face extending 
from adjacent the open end toward the wedge edge, said 
additional stiffening lines coinciding with the joinders 
of the spacing elements to the pockets. 
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Original claims 3, 4, 5, and 8 substantially read as claims 2, 3, 4, and 7 

respectively in issue. (RTX-016 at 409, 410). 

26. In a Patent Office action of January 11, 1977, original claims 1 

to 9 were rejected under 35 U.S.C. S103 as unpatentable over Nutting U.S .  Pat, 

No. 3,386,231 (the '231 patent), French Patent No. 2,201,111 (the '111 patent) 

and Janson U . S .  Pat. No. 3,422,602 (the '602 patent), the Examiner taking the 

position that it was obvious to apply the spacer of the '111 patent to the 

'231 patent and additionally obvious to mold the frame of the '602 patent to 

the '231 patent. A Bauder et a1 U . S .  Pat. No. 3,190,059 was cited to show the 

state of the art. Original claims 1 to 9 were also rejected under 35 U.S.C.  

1112 on the ground that the claims fail to structurally relate and connect 

elements. (RTX-016 at 443, 444). 

27. In a amendment filed March 31, 1977, original claims 1, 2, 7 and 

9 were amended as follows (bracketed material is deleted and underlined 

material is added): 

Claim 1, A gas filter element comprising a holding frame 
and at least one [a] self-supporting wedge-shaped filter 
pocket each having its wide end open and secured to said 
frame, [the element] each filter pocket comprising a pair 
of substantially symmetrical pocket halves formed of 
fusible fibers and [secured] welded to one another along 
the wedge edge and centrally along the opposite wedge end 
faces [ , I  and [a] at least one laminar spacing element 
disposed within the pocket & extending from adjacent the 
open end toward the wedge edge, the spacing element being 
[secured] welded to the opposite inclined wedge faces, the 
filter pocket being rendered self-supporting by the 
[securing] welding of the [sub-elements] pocket halves to 
one another and the [securing] welding of the spacing 
element to the pocket. 

Claim 2, A filter element according to claim 1, including 
a plurality of filter pockets held in fixed position 
relative to one another by a single holding frame 
comprising a molded plastic mass in which the open gr& 
perimeters of the pockets are embedded. 
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Claim 7, A filter element according to claim 1, wherein 
the spacing elements are pyramidal in shape [being 
secured] and welded to the opposite inclined wedge faces 
along opposite longidinal edge of the pyramid. 

Claim 9, A filter element according to claim 2, including 
a plurality of spacing elements within each pocket and 
spaced from the open mouth and the wedge edge, each filter 
element comprising fusible fibers, the pocket halves being 
[joined] welded to one another by fusion and the spacing 
[element) elements being [secured] welded to the [pocket] 
pockets by fusion, the remaining wedge edges also being 
stiffened by fusion, and each filter pocket further 
including a plurality of additional stiffening lines in 
each inclined wedge face extending from adjacent the open 
end toward the wedge edge, said additional stiffening 
lines coinciding with the [joinders] fusion lines of the 
spacing elements to the pockets. 

(RTX-016 at 445, 446). 

Amended claims 2, 7 and 9 read substantially as claims 8, 6 and 9 in issue. 

28. Insofar as the Examiner's rejection under 35 U.S.C. 8112, it was 

argued in the remarks accompanying the amendment filed March 31, 1977: 

Applicant, by the present amendment, has amended claims 1 
and 2 to structurally relate and connect the elements as 
explained above and thus applicant respectfully submits 
that the claims comply with 35 USC 112 and that the 
rejection is thereby overcome. It is now clear that the 
gas filter comprises at least one filter pocket held in a 
holding frame at the opened end perimeter thereof. Each 
filter pocket comprises a pair of substantially 
symmetrical pocket halves which are welded together and 
have at least one laminar spacing element disposed 
therein. These structural inter-relationships and 
connections are therefore clearly defined in he claims as 
now amended. Applicant respectfully requests 
reconsideration of the rejection under 35 USC 112. 

The claimed invention is described as follows: 

The present invention relates to a gas filter element 
comprising a holding frame 2 and at least one 
self-supporting wedge shaped filter pocket 1, each having 
its wide end open and secured to the frame. Each filter 
pocket comprises a pair of substantially symmetrical 
pockets halves. In order to render the filter pocket 
self-supporting, the pocket halves are welded to one 
another along the wedge edge and centrally along the 
opposite wedge end faces and at least one laminar spacing 
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element i s  disposed w i t h i n  t h e  pocket  and extends from 
a d j a c e n t  t h e  open end toward t h e  wedge edge. 
element i s  welded t o  t h e  oppos i te  i n c l i n e d  wedge f a c e s .  . . .  

The spacing 

(RTX-016 a t  446, 447)  

2 9 .  R e f e r r i n g  t o  t h e  Examiner's c i t a t i o n  o f  t h e  ' 2 3 1 ,  '111 and '602 

p a t e n t s ,  it w a s  argued: 

The Nutting r e f e r e n c e  teaches  t h e  bonding t o g e t h e r  o f  two 
s h e e t s  1 3 ,  however, t h e  s h e e t s  1 3  which are each provided 
with furrows 14 and crests 16 which abut with  t h e  crests 
of t h e  o t h e r  s h e e t  t o  provide a p l u r a l i t y  o f  
l o n g i t u d i n a l l y  extending s i d e - b y - s i d e  f i l t e r  pockets  1 7 .  
S i n c e  each o f  t h e  tubular  pockets 1 7  are supported a t  
c r e s t s  16 around t h e  perimeter t h e r e o f ,  it would b e  
redundant t o  provide t h e  s p a c e r s  o f  t h e  French r e f e r e n c e  
t h e r e i n .  A d d i t i o n a l l y ,  t h e  French r e f e r e n c e  does n o t  
t e a c h  t h e  welding o f  t h e  spacing elements i n t o  t h e  f i l t e r  
pockets  and n e i t h e r  Nutting nor t h e  French r e f e r e n c e  could 
be  modified t o  do so because o f  t h e  redundancy o f  
providing spacing elements w i t h i n  t h e  Nutting pocket  
f i l t e r .  

The Janson r e f e r e n c e  which has been c i t e d  t o  show a molded 
frame, a l s o  does n o t  teach  o r  suggest  t h e  welding o f  t h e  
spacing elements i n t o  t h e  f i l t a r  pockets t o  render  same 
s e l f - s u p p o r t i n g .  I n  f a c t ,  Janson teaches  t h e  s t i t c h i n g  
t o g e t h e r  o f  t h e  f i l t e r  s t r u c t u r e s  r a t h e r  than t h e  welding 
o r  f u s i n g  r e c i t e d  i n  t h e  presented claims. [The '602 
Janson p a t e n t  d i s c l o s e s  a gas f i l t e r  s t r u c t u r e  with a 
p l u r a l i t y  o f  pockets ( o f  p r e f e r a b l y  f i b e r  g l a s s )  whose 
ends are "permanently embedded" by molding i n  an apertured 
p l a s t i c  f r o n t  pane l  which i n  t u r n  i s  secured t o  a r i g i d  
metal frame. The Janson p a t e n t  teaches  t h a t  i t s  
c o n s t r u c t i o n  provides a secure  and a i r - t i g h t  mounting f o r  
t h e  f i l t e r  element. I n s t e a d  o f  d i s a g r e e i n g  with t h e  
obviousness o f  molding a frame t o  t h e  f i l t e r ,  it was 
merely argued h e r e  t h a t  Janson does n o t  t e a c h  or suggest  
t h e  welding o f  t h e  spacing elements i n t o  t h e  f i l t e r  
pockets  t o  render t h e  pocket  s e l f - s u p p o r t i n g .  
admission o f  t h e  lack o f  novel ty  inherent  s o l e l y  i n  a 
molded frame molded t o  t h e  f i l t e r  media].  

This was an 

The Bauder reference a l s o  t e a c h e s  a f i l t e r  s t r u c t u r e  which 
is  s t i t c h e d  t o g e t h e r  as opposed t o  being welded o r  fused.  
The i n h e r e n t  disadvantage o f  a machine sewn seam as 
opposed t o  t h e  welding o r  f u s i n g  of t h e  p r e s e n t  i n v e n t i o n ,  
i s  t h a t  a machine sewn seam does n o t  p o s s e s s  any form 
s t a b i l i t y  by i t s e l f .  
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Under working c o n d i t i o n s ,  some p a r t  o f  t h e  o r i g i n a l l y  
wedge shaped pockets as shown i n  Bauder, i n f l a t e  as a 
r e s u l t  of a displacement of t h e  machine sewn threads  
whereas t h e  width i n  o t h e r  s e c t o r s  become s m a l l e r .  The 
p o i n t s  where t h e  sewn threads 40 pass t h e  f i l t e r  mat 
cannot be  well s e a l e d .  

As t h i s  k ind o f  f i l t e r  i s  mostly used f o r  f i n e  f i l t e r i n g  
o p e r a t i o n s ,  it r e s u l t s  i n  undesired p o i n t s  where dust  can 
pass which can i n c r e a s e  i n  a r e l a t i v e l y  s h o r t  time 
e s p e c i a l l y  as a r e s u l t  o f  t h e  stress a t  p a r t i c u l a r  p o i n t s  
o f  t h e  f i l t e r  medium on t h e  thread due t o  t h e  f l u t t e r i n g  
movements o f  t h e  f i l t e r  medium. S i n c e  pocket  f i l t e r s  o f  
t h i s  kind are used i n  f i l t e r i n g  t h e  f i n e s t  p a r t i c l e s ,  such 
d e f e c t s  can n o t  be t o l e r a t e d .  

Another disadvantage o f  t h e  f i l t e r  p o c k e t ,  such as t h e  one 
shown i n  Bauder, i s  t h e  fact t h a t  they are h e l d  t o g e t h e r  
i n  t h e  s e c t o r  o f  t h e  upper and lower seam 36/38,  on ly  by 
means o f  a machine sewn seam. Such a seam i s  n o t  a b l e  t o  
provide s e l f - s u p p o r t i n g  p r o p e r t i e s  i n  t h e  case where t h e r e  
i s  a vertical  mounting o f  t h e  pocket  f i l t e r .  

T h e r e f o r e ,  t h e  f i l t e r  pocket  according t o  t h e  p r e s e n t  
invent ion i s  provided with a welded seam, or f u s e d  seam as 
r e c i t e d  i n  claims 4 and 5 ,  n o t  o n l y  i n  t h e  s e c t o r  of t h e  
upper o r  lower end r i d g e  but  a l s o  a d d i t i o n a l l y  i n  t h e  
s e c t o r  o f  t h e  r idge  on t h e  r i g h t  s i d e .  This welded seam 
forms an i n t e g r a t e d  stat ic  s t i f f e n i n g  element o f  t h e  
f i l t e r  pocket  rendering it s e l f - s u p p o r t i n g .  

The l a s t  two paragraphs i n  p a r t i c u l a r  show t h a t  it was intended t h a t  t h e  '375 

p a t e n t  i s  d i r e c t e d  t o  a s t r u c t u r e  with more i n t e r n a l l y  s t a b l e  and s t i f f e n e d  

pockets  i n  r e s i s t i n g  displacement from a V shape than t h a t  o f  t h e  s t r u c t u r e  o f  

t h e  'OS9 p a t e n t .  (RTX-016 a t  448 t o  4 5 0 ;  CPX-4 (Janson '602  p a t e n t  a t  c o l s .  

1-2)). 

30. Xn a P a t e n t  Office a c t i o n  dated May 1 8 ,  1977, t h e  Examiner 

s t a t e d  t h a t  the a p p l i c a t i o n  was i n  c o n d i t i o n  f o r  al lowance.  It  was a l s o  

s t a t e d  : 

I n  claim 1 ,  l i n e  5 --formed o f  f u s i b l e  f i b e r s  and--has 
been i n s e r t e d  af ter  "ha lves" .  
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The above change was authorized by Mr. Horn applicant's 
representing attorney on May 13, 1977 in a telephone 
conversation. 

Amended claim 1, as changed on May 18, 1977, reads on independent claim 1 in 

issue. (RTX-016 at 452). 

31. On August 29, 1977, a supplemental declaration was signed and 

submitted by inventors Ringel, Rutsch, Schneider and Kohl. (RTX-016 at 453). 

32. A Notice of allowance issued on May 25, 1977. (RTX-016 at 454). 

V .  Reexamination of the '375 Patent 

33. On June 19, 1986, a request for reexamination o f  claims 1 and 2 

in issue was filed under 37 C F R  8510(d). In the request it was stated in 

pertinent part: 

The patent for which re-examination has been requested 
claims priority under 35 USC 5 119 based on German Patent 
Application No. 2,541,331 filed on September 17, 1975. 
Three oppositions against the German application were 
lodged in the German Patent Office. 
and other publications were used by the three opposers in 
support of their oppositions. 
was a German patent which could not have been available to 
support a rejection under 35 USC 5s  102 or 103. Six of 
the publications constituted advertisements, price lists 
or product bulletins which either do not bear any 
publication dates and/or are completely irrelevant to the 
subject matter of the patent for which re-examination is 
sought. This request for re-examination is based on the 
other 25 patents and publications. 

A total of 32 patents 

One of these publications 

The German Patent Office held that the subject German 
patent application No. 2,541,331 was not patentable over 
one of the c i t e d  references either taken alone or in 
combination with two other references. Having found all 
of the subject claims unpatentable over these references, 
the German Patent Office did not make any ruling with 
respect to any of the other references. 



The instant re-examination request is being filed in order 
to make officially of record the pertinent and available 
art which was cited in the German Patent Office 
proceedings and thereby to obtain a ruling on whether any 
of the art presents a substantial new question of 
patentability . 

(RTX-017 at 671, 672). 

34. The request for reexamination stated that the German Patent 

Office based its holding of unpatentability primarily on German 

Offenlegungsschrift No. 1,407,932 (the '932 patent) and that also referred to 

in the German Patent Office opinion, but of clearly lesser importance, were 

U . S .  Patent No. 3,138,285 and French Patent No. 1,509,054. It was also argued 

that the substance of the '932 patent had already been considered by the U.S. 

Patent Office in the prosecution of the '375 patent through the citation of 

U.S. Pat. No. 3,190,059 (the '059 patent) in the prosecution. The '059 patent 

was said to be the American equivalent of the '932 patent and hence that it was 

"not possible that the German Offenlegungsschrift by 
itself could present a substantial new question of 
patentability. However, the German Offenlegungsschrift is 
being brought to the Examiner's attention in order for 
Patent Owners to fully discharge their duty of candor 
under 37 CFX 8 1.56 and also because the decision in the 
German opposition was based in part upon this German 
Offenlegungsschrift taken with two other references not 
cited in the U.S. Patent and Trademark Office proceedings." 

(RTX-017 at 674 to 676). 

35. As  for any differences between the German '932 patent and the 

'059 patent, it was alleged in the request for reexamination: 

Bauder U.S. Patent No. 3,190,059 was cited during the 
prosecution of the application which matured into U.S. 
Patent No. 4,056,375. However, it was not used as the 
basis for any objection or rejection, but  rather was cited 
only to show the state of the art. 
differences between the disclosure of the German 
Offenlegungsschrift No. 1,407,932 and the corresponding 
U.S. Patent No, 3,190,059, but such differences are 
non-substantial. 

There are certain 

A comparison of the respective 
99 



disclosures in the English translation of German 
Offenlegungsschrift No. 1,407,932 - reference (1-b) - and 
the U.S. Patent reveals the following differences. First, 
the background information contained in Column 1, lines 
8-65, of the U.S. patent is somewhat shortened in the 
German Offenlegungsschrift. Secondly there is no Figure 9 
in the German Offenlegungsschrift, but in this connection, 
it should also be noted that there is no actual discussion 
of Figure 9 in the U.S.  patent. And thirdly, the English 
measurements in the U . S .  patent have, as would be 
expected, been converted to their metric equivalents in 
the German Offenlegungsschrift. 

(RTX-017 at 675). 

36. In the request for reexamination it was argued that: 

One of the features in the claims of . . , German patent 
application [of the Patent Owners who seek reexamination] 
is that the holding frame for the gas filter comprises a 
rigid foam which is foamed directly onto the filter 
pockets. U.S. Patent No. 3,183,285 and French Patent No. 
1,509,054 were used to shown the alleged lack of 
inventiveness in this foaming feature. Similar methods 
are disclosed in U . S .  Patent No. 3,183,285 at column 1, 
line 36-62, and in French Patent No. 1,509,054 beginning 
with the third full paragraph on page 1 and extending 
through paragraph "c" on page 2. However, this in situ 
foaming process and the resulting embedment o f  the filter 
elements in the frames are not part of the claims for 
which Patent Owners seek re-examination. Indeed, the 
embedment feature is recited in U.S. Patent No. 4,056,375 
only in claim 8 and is not one of the points of novelty 
asserted by patentees. Thus, Boylan U.S. Patent No. 
3,183,285 and French Patent No. 1,509,054 are of no direct 
relevance tot he question of whether the art used by the 
German Patent Office would, in a U.S. re-examination 
proceeding, present a "substantial new question o f  
patentability". 

(RTX-017 at 676, 677). 

37. It was further argued in the reexamination request that of the 

remaining available references cited to the German Patent Office in the 

opposition proceedings, only French Patent No. 1,296,701 (the '702 patent) 

?ublished on May 14, 1962 is considered to present a possible basis for 

reexamination. The '701 patent was said to be concerned with high capacity 
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, 

air and gas filters which are composed of a number of filter layers. 

filter layers are said to be arranged so that two successive layers form a 

triangular-shaped space. 

has to the '375 patent arises from the modifications shown in figure 6, that 

in this figure, according to the paragraph bridging pages 3 and 4 of the 

translation, there are shorn inserts which can be placed into 

triangular-shaped areas; that these inserts "look somewhat like" the spacing 

elements recited in claims 1 and 2 of the '375 patent; that there are a number 

of significant differences between the disclosure of the '701 patent and the 

claims for which re-examination is sought; that to begin with, the inserts in 

the French patent are arranged so that they taper from the outlet side of the 

filter unit toward the inlet side of the unit; that this is readily apparent 

The 

It was argued that whatever relevance this patent 

from figure 3 of the drawings and the general discussion in the first full 

paragraph on page 3 of the translation; that thus reference numeral 6a, which 

designates the closure strip of the wedge held open by the inserts shown in 

figure 6 of the drawings, is at the inlet side of the filter assembly; that 

this is clearly shown in Figure 3 when the elements 6a, 612, etc. are at the 

inlet and are held together by post 8a, while elements 6b, 6d, 6f, etc. are at 

the outlet end; that in other words, the spacing elements in the French patent 

are on the "backside" o f  the filter pockets; that this contrasts to the 

requirement in claim 1 o f  U.S. Patent No. 4,056,375 that the laminar spacing 

element be disposed within the pocket; and that another significant difference 

is that the filter pockets are closed at their edges by narrow bands of folded 

metal or plastic materials, rather than being welded as required in the claims 

U.S. Patent No. 4,056,375. (RTX-017 at 677 to 679). 
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38. In the request for reexamination it was stated that the three 

opposers also cited additional patents and publications which would have been 

"available art" under 35 U.S.C. $3 102 and 103. Such art was identified and 

included "Product Bulletin HI-CAP 90/35 and HI-CAP 80/25 of Camfil GmbH 

(1978)." Commenting on that bulletin, it was stated: 

The product information brochure for HI-CAP 90/35 and 
HI-CAP 80/25 depicts an assembly of wedge-shaped air 
filters fastened within a frame. There is no mention of 
how the individual sides of the filter pockets are 
fastened together and there is no indication of any 
spacing elements within the pockets. 

(RTX-017 at 679 to 686). It is not clear from this description whether the 

Examiner was aware that any of the sides of the filter pocket were welded. 

Looking at Continentia1 brochure CX-78, respondents' Rivers was not able to 

tell whether the filters therein depicted were welded or stitched. (Rivers 

Tr. at 472, 473). 

39. On July 23, 1986, the Patent Office granted the request for 

reexamination and thereupon stated: 

A substantial question of patentability affecting claims 1 
and 2 of U.S. Patent 4,056,375 to Ringle et a1 is raised 
by the request. 

The request indicated that there is a question concerning 
the patentability of claims 1 and 2. 

Upon consideration of Bauder et a1 [U.S. Pat. No. 
3,190,059] when taken with Nutting [ U . S .  Pat. No. 
3,386,2311 and the French patent 1,296,701 the examiner 
believes that a question as to the patentability of claims 
1 and 2 is raised. The French patent is clearly material 
to the claimed subject matter. 
will be reexamined. 

Therefore all the claims 

(RTX-017 at 693, 694, 695). 
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40.  I n  a communication f i l e d  September 24, 1986 it was argued i n  

p e r t  i nen t p a r t  

There a r e  two p r i n c i p a l  d i f f e r e n c e s  between t h e  '375 
claims and t h e  d i s c l o s u r e  o f  the  Bauder r e f e r e n c e .  These 
are (1) t h e  welding o f  the  wedge edges t o g e t h e r  and (2)  
t h e  welding o f  spacing elements within t h e  pocket  h a l v e s ;  
t h e  use o f  welding, r a t h e r  than o t h e r  methods o f  
attachment such as s t i t c h i n g  o r  b inding ,  i s  important i n  
providing t h e  gas f i l t e r s  according t o  t h e  '375 p a t e n t  
with t h e i r  improved q u a l i t i e s .  

According t o  claim 1 o f  t h e  '375 p a t e n t ,  each f i l t e r  
pocket  comprises "a p a i r  o f  symmetrical pocket  h a l v e s  
. . . welded t o  one another along t h e  wedge edge and 
c e n t r a l l y  along t h e  opposite wedge edge faces". Thus, 
welding i s  required on t h r e e  s i d e s :  bottom, top and r e a r  
as shown i n  Figure 2 o f  t h e  s u b j e c t  p a t e n t .  
r e f e r e n c e ,  t h e  pocket  i s  formed o f  a s i n g l e  r e c t a n g u l a r  
s h e e t ,  t h e  rear end 30 being f i l e d  over and t h e  top and 
bottom edges 36 and 38 being " s t i t c h e d  t o g e t h e r  o r  
otherwise secured" - column 2, l i n e s  32-38. Although t h e  
term "otherwise secured" - is used a t  t h i s  p o i n t ,  t h e r e  i s  
no d e f i n i t i o n  o f  t h e  term o r  any i l l u s t r a t i o n  o f  any means 
o f  s e c u r i n g  t h e  two s h e e t s  t o g e t h e r  o t h e r  than by 
s t i t c h i n g .  T h e r e f o r e ,  t h e  r e f e r e n c e  as a whole must be 
i n t e r p r e t e d  as d i s c l o s i n g  only s t i t c h i n g  as a means for  
s e c u r i n g  t h e  pocket-forming s h e e t s .  Indeed, t h e r e  i s  
f u r t h e r  r e f e r e n c e  - column 3,  l i n e  39 - t o  "upper and 
lower s t i t c h  edges 2 and 38". 

I n  t h e  Bauder 

The process  o f  s t i t c h i n g  and t h e  process  o f  welding can 
both b e  regarded as methods o f  f a s t e n i n g  two o b j e c t s  
t o g e t h e r .  However, when d e a l i n g  with n o n - r i g i d  materials 
such as t h e  non-woven mats o f  g l a s s  o r  t e x t i l e  f i b e r s  
which are commonly used as a i r  f i l t e r  media, a s t i t c h i n g  
p r o c e s s  and a welding process  l e a d  t o  q u i t e  d i f f e r e n t  
r e s u l t s  which a f f e c t  t h e  operat ion o f  t h e  f i l t e r  element.  
I n  t h e  '375 p a t e n t ,  the  patentees  have provided an 
improved air f i l t e r  element which processes  [ s i c ]  r i g i d i t y  
a t  c e r t a i n  p o i n t s  and does n o t  have a tendency t o  f l u t t e r  - column 3, l i n e  28. These advantageous p r o p e r t i e s  are 
t h e  r e s u l t  o f  t h e  fac t  t h a t  t h e  symmetrical pocket  h a l v e s  
are welded t o g e t h e r  r a t h e r  than being j o i n e d  by o t h e r  
means such as s t i t c h i n g .  
material provides a s t i f f e n e d  zone 2 shown i n  Figure  1 o f  
t h e  '375 p a t e n t .  This  s t i f f e n e d  zone which extends along 
t o  t h e  t o p ,  rear and bottom p o r t i o n s  of each f i l t e r  pocket  
s e r v e s  two important f u n c t i o n s .  F i r s t ,  as a l r e a d y  noted ,  
it m a t e r i a l l y  decreases  t h e  tendency o f  each f i l t e r  pocket  
t o  f l u t t e r  and thereby i n c r e a s e s  t h e  e f f i c i e n c y  o f  t h e  

The welding o f  t h e  f i l t e r  
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filter unit. Secondly, the increased rigidity of each 
filter pocket means that, when air is not passing through 
the filter unit, each filter pocket will maintain its 
general shape and not fall down, bag-like upon each 
other. In contrast, a stitched-together series of filter 
pockets, such as that shown in the Bauder reference, would 
not have any rigidified portions and would therefore not 
exhibit the advantages of the '375 gas filter element. 

Claim 1 of the '375 patent also requires "at least one 
laminar spacing element disposed within the pocket and 
extending adjacent from the opened end toward the wedge 
edge, the spacing element being welded to the opposite 
inclined wedge faces" (emphasis added). This second 
differentiating feature is also instrumental in providing 
the '375 filter element with its advantageous properties. 
The welds provide additional stiffened areas which hold 
the pocket open and prevent fluttering and falling. In 
contrast to these welded inserts, the Bauder reference 
discloses only a "series of filamentary stays" - column 
3 . ,  line 37 - which are stitched - column 3 . ,  line 43 - 
into the walls of the filter pocket. The stitching of 
filamentary material through the pockets (described as 
"stays' at column 3 ,  lines 43-51) can obviously not serve 
the purpose of stiffening. 
cclumns 4 and 5 of the Bauder reference, there is a 
statement that "instead of rows of stays, webbing, thin 
flexible sheet material, perforated or otherwise, in the 
form of long tapered fingers can be employed, the side 
edges being sewn or otherwise secured to the opposite 
flanks to provide the graduated covering spacing". Here 
again, it is readily apparent that the substitute 
materials, such as webbing or thin flexible sheet 
material, would not provide rigidity. A l so ,  the reference 
again uses the term "otherwise secured" but, as in the 
situation discussed above, there is not definition of the 
term and no specific examples, other than sewing, of any 
means to obtain such "securing". 

In the sentence bridging 

One of the disadvantages resulting from stitching or 
sewing is the resultant small holes in the filter medium. 
This is recognized in the Bauder patent where there is the 
statement -column 4, line 12 - that a layer of adhesive 
sealant should be applied in order to seal such holes. 

It is therefore readily apparent that Bauder U.S. Patent 
3,190,059 could not have served as an indication of 
obviousness for the '375 claims. Patent owner submits 
that the combination of the Bauder reference with Nutting 
U.S. 3,386,231 and French Patent No. 1,296,701 is 
similarly ineffectual. 
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The Nutting patent was the primary reference employed by 
the Examiner during the examination of the '375 
application and was subsequently withdrawn. 
submitted that this patent has little relevance to the 
'375 claims. It does not disclose wedge-shaped filter 
pockets. Furthermore, there are no welded edges and there 
are no internal spacing elements. The pocket filter 
according to the Nutting reference consists of forms which 
are stiffened throughout their entire surface; the forms 
are produced individually and subsequently connected. The 
relevance of this reference is not seen and it is believed 
that it cannot function in any manner as support for a 
rejection under 35 U.S .C .  S103. 

It is 

* * *  
It should also be pointed out that, in contrast to the gas 
filters of the '375 patent and the Bauder reference, which 
are designed primarily for the filtration of ambient air, 
the filter of the French ' 701 patent is a high-temperature 
filter designed for use at temperatures higher than 150°C - page 1, second paragraph, of the translation. 
Furthermore, unlike the non-rigid filter media of the '375 
patent and the Bauder reference, the French '701 filter is 
composed of non-flexible fibers such as mineral or glass 
fibers - page 1, second paragraph, of the translation. 
Planar filter screens are formed, which are placed one on 
another in wedge-shaped orientation and clipped together 
at their ends by narrow plastic or metal strips - page 3, 
top paragraph, of the translation. Furthermore, the 
arrangement of the various filter sheets is such that the 
gas streams through from the outside to the inside. In 
contrast thereto, the gas filter element of the '375 
patent is designed for the gas to pass first into the 
inside of the individual pockets and then through to the 
outside. Thus, the spacers 2, 10 and 11 shown in Figures 
5, 6 and 7 of the French '701 patent would not meet the 
requirement of the '375 patent of a "laminar spacing 
element disposed within the pocket". The filter element 
of the French '701 patent is designed for a purpose quite 
different from that of the '375 patent or the other 
references. They do not contain flexible filter mats and 
there can be no problem of lack of rigidity or 
fluttering. The French '701 patent does not disclose any 
possibility o f  welding the mats together; indeed, under 
the circumstances welding would not be appropriate. 

(RTX-017 at 696 to 701). 
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41. In a notice of an intent to issue a reexamination certificate, 

dated October 20, 1986, the Patent Office stated that examination has been 

terminated and a Certificate will be issued in view of the communication filed 

on September 24, 1986. It was then stated: 

Comments on Statement of Reasons for Confirmation. Claims 
1 & 2 avoid prior art and are patentable thereover as they 
define a laminar element in each of the filter pockets 
which is welded between faces of pocket. The pockets are 
formed of fusible fibers and the laminar element extends 
from adjacent the open end towards the wedge edge of the 
pockets. Claims 3-9 are confirmed as they depend from 
confirmed patentable claims 1 d 2. Bauder et a1 3,190,059 
stitches filamentary stays between the faces of the pocket 
and does not teach welding a laminar element extending 
between faces from open end towards wedge edge of the 
pockets. Nutting 3,386,231 does not teach laminar element 
between faces of each pocket. The French patent 1,296,701 
does not teach filter pockets and the welding of the 
laminar element. 

(RTX-017 at 704). 

42. The same Primary Examiner was involved in the initial 

prosecution of the '375 patent and in the reexamination proceeding. (RTX-016, 

RTX-017). 

43. A Rivers U.S. Pat. No. 2,853, 154 was cited by the patent owners 

and listed by the Examiner during the reexamination proceeding. (RTX-017 at 

688, 705). 

44. On January 20, 1987 a reexamination certificate issued on the 

'375 patent (CX-3). 

V I .  RTX-018 and RTX-006 

45. Dr. Pieter K. Borkent is marketing and financial director of 

respondent Filtrair b.v. and president of respondent APB Company, the 

respondent in the investigation. (Borkent RTX-004 at 1). 
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46.  Borkent and h i s  b r o t h e r  A .  Borkent form a "dual head" o f  

respondent F i l t r a i r  b . v .  

Borkent was a shareholder and a c t i v e  i n  the  running o f  t h e  business  and 

determining i t s  s t r a t e g y  from i t s  i n c e p t i o n ,  as an incorporated u n i t ,  on 

January 5 ,  1 9 7 6 .  (Borkent CPX-2 a t  5 ,  6 ) .  

P r i o r  t o  j o i n i n g  F i l t r a i r  b . v .  i n  1982 o r  1983 

47. Borkent has been involved with t h e  f i l t e r  business  from the  

moment he was born and r a i s e d  i n  the  house " n e x t  t o  t h e  f a c t o r y " .  He i s  now 

4 7 .  Brokent grew up with t h e  f i l t e r  business  along with h i s  b r o t h e r  A .  

Borkent.  Borkent 's  grandfather s t a r t e d  t h a t  b u s i n e s s .  The work " F i l t r a i r "  

had been a brand name and the  product with t h e  brand name had been s o l d  by 

Borkent 's  g r a n d f a t h e r ' s  company "Borkent b . v . "  Borkent was a c t i v e  i n  Borkent 

b . v . " i n  s t r a t e g i z i n g .  (Borkent CPX-2 a t  5 ,  6 ) .  

48. Borkent b . v .  was e s t a b l i s h e d  i n  1972 but then it was simply 

re incorporated because o f  a change i n  c o r p o r a t i o n  law. Borkent b . v .  s t i l l  

e x i s t s  and producers t h e  nonwoven m a t e r i a l  which i s  s o l d  t o  F i l t r a i r  b . v .  

(Borkent CPX-2 a t  1 5 ) .  

49. 

Borkent b . v .  

owns more s h a r e s  o f  Borkent b . v .  than Borkent.  (Borkent CPX-2 at  138). 

Borkent and h i s  b r o t h e r  A. Borkent own almost equal  shares  of 

They own equal  s h a r e s  o f  respondent F i l t r a i r  b . v .  A Borkent 

5 0 .  Borkent b . v .  today has about 60 employees. Respondent F i l t r a i r  

b . v .  has about 5 employees. (Borkent CPX-2 a t  18). 

5 1 .  Respondent APB Corporation was founded i n  February 1984 t o  

organize t h e  sale o f  f i l t r a t i o n  products o f  respondent F i l t r a i r  b . v .  and 

d i s t r i b u t e  them i n  the  United S t a t e s .  (Borkent CPX-2 a t  9 ) .  
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52. I n  t h e  p e r i o d  March through May 1 9 7 5 ,  Eorkent t e s t i f i e d  t h a t  he 

at tendnd several l a r g e  i n t e r r i a t i o m 1  t r a d e  shows i n  Europe involv ing  a i r  

f i l t e r  technology,  inc luding  a t r a d e  show i n  F r a n k f u r t ,  Germany known a s  t?ic 

" I n t e r n a t i o n a l e  Fachmesse S a n i t a r  Heizung Klimn " (Frankfur t  F a i r )  h e l d  on 

March 1 9  t o  2 3 ,  1 9 7 5 ,  an e x h i b i t i o n  f o r  F i l t e r  I n s t a l l a t i o n s  held a t  Goteborg,  

Sweden (Goteborg F a i r )  on  Nay 9 to 14 ,  1975 and an e x h i b i t i o n  V . V . S .  h e l d  i n  

t h e  c i t y  o f  Stavanger ,  Norway (Stavanger Fair )  on Hay 2 4 ,  2 5 ,  1 9 7 5 ,  (Eorkent 

RTX-004 a t  2). 

53. Joachim R i c h t e r  of Kastanweig, West Germany, i s  employed by the 

company Joachim i i i c l i t e r  Gmbh with headquarters  a t  Kastanienweg 8 ,  D - L O L O  ?;cuss 

2 1 ,  Federa l  Republic  o f  Germany. I n  December 1 3 5 8 ,  he  accepted  a n  o f f e r  from 

t h e  company Carl Freudenberg o f  Weinheim and went i n t o  sa les  f o r  t h e  then 

newly-founded "'Jiledon" f i l t e r  d i v i s i o n  where h e  was employed u n t i l  June 3 0 ,  

1 9 8 2 .  I n  January 1983  R i c h t e r  and h i s  wife  founded Joachim R i c h t c r  Cmbh wherc 

he c u r r e n t l y  i s  t h e  act ive  p a r t n e r  and which company i s  involved i n  c o n s u l t i n g  

on a i r  f i l t e r s  and a l s o  markets a i r  f i l t e r s .  ( R i c h t e r  RTX-005 a t  1 ,  2). 

54. R i c h t e r  has  consul t ing  arrangements concerning f i l t e r  t - c h n o l o ~ ; ;  

with  respondent F i l t r a i r ,  E . V .  and he d e r i v e s  compensation from F i l t r a i r  

whenever he does c o n s u l t i n e  work f o r  the company. ( R i c h t e r  T r .  a t  1 6 7 ) .  

5 5 .  R i c h t e r  when asked whether he has r e c e i v e d  s i i b s t a n t i a l  iirnounts 

from F i l t r a i r ,  answered " I  d o n ' t  t h i n k  s o . "  However he a l s o  t e s t i f i e d  th.nt he 

has a c o n s u l t i n g  agreement with  F i l t r a i r ,  B .V .  The c o n s u l t i n g  ay,recmcnt 

(CX-58) i s  c u r r e n t l y  i n  e f fec t .  I t  has been i n  e f f e c t  s i n c e  Jan.inry 1063 when 

the agreement was s igned.  According t o  t h e  agreement,  F i l t r a i r ,  B . V .  pays 

Rich t e r[ and R i c h t e r  t e s t i f i e d  t h a t  he has b a c n  
7 tL a c t i v e  as a c o n s u l t a n t  under t h e  ngreemen J Based on r ~ n  

exchange r a t e  o f  1 . 7  marks f o r  one d o l l a r ,  under t h e  agreement R i c h t c r  has 
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received more than to d<.te for his consulting services. Richter's 

company also distributes products of Filtrair. B.V. and so  there are not only 

consulting services rendered but also distribution of products to the end 

consumer in Germany. Richter derives additional income thPough those 

activities involving the sale of Filtrair products although Richter's 

"personal income" is not much greater. (CX-58, Richter Tr. 167, 171 to 17L). 

56.  RTX-018 according to Richter was "published" by Firma Carl 

Freudenberg prior to March 18, 1975. It reads: March 1 0 7 5  I s s  

V ILEDON-COWACT 
FILTER BAG UNIT 

v ILEDON 

TYPE "FINE" 
COMPACr 

Technical  Drrta on F i l t e r  
per ASllRAE 52-68:  

~ e p a r a t  ion L e v e l  (grav. 1 

EEfcct ivencee (Desk Spot Test) 

Front Frame - S i z e  

Aggregate  length 

Number o f  f i l t e r  bags 

Front Surfrrce; F i l t e r  
Sur face  Rat i o  

A c t i v e  F i l t e r  Surface 

Nominal Air Volume 

Front Blower St ream Speed 

Media Speed 

I n i t  is1 P r e s s u r e  
D i  f fartnt  is1 

. 

RPcommcnded F i n a l  
P r e s s u r e  Different i a l  

x 

x 

mm 

ma 

lD2 

a 3 / h  

n/e 

m/s 

Pa 

P a  

103 

R7 

610x610 

510 

4 

1 i 6 . 5  

2.4 

3400 

2.5 

0.4 

20 

200 

9 5  

40-05 

610x610 

510 

8 

1 ; 1 2  

4 . 4  

3 4 m  

2.3 

0.2 

40 

2 so 
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A s  seen by t h e  above,  RTX-018 provides only t e c h n i c a l  s p e c i f i c a t i o n s  on two 

types o f  Viledon pocket  f i l t e r s ,  t h e  Compact "Grob" and t h e  Compact " F e i n .  " 

( R i c h t e r  RTX 005a a t  1 ,  2 ,  RTX-018). 

57. From March 1 9 ,  1975 R i c h t e r  began e f f o r t s  t o  promote and market 

t h e  Viledon Compact f i l t e r s .  He t e s t i f i e d  t h a t  i n  connection with those  

a c t i v i t i e s ,  he attended a meeting on March 14 ,  1975 p r i o r  t o  which t h e  

" p r i n t i n g  o f  RTX-018" was agreed t o .  R i c h t e r  t e s t i f i e d  t h a t  "[wle chose t o  

f irst  p r i n t  a simple product s p e c i f i c a t i o n  s h e e t  which became t h e  RTX-018 

s h e e t  because we were t r y i n g  t o  have something prepared f o r  a meeting t o  be 

h e l d  on March 18 and subsequently f o r  t h e  I n t e r n a t i o n a l e  Fachmesse ISH h e l d  i n  

Frankfurt  which opened on March 1 9 ,  1975 where p r e f e r r e d  customers were 

presented" with  a copy o f  RTX-018. R i c h t e r  f u r t h e r  t e s t i f i e d  t h a t  a f ter  t h e  

Frankfurt  f a i r  he  continued t o  use t h e  RTX-018 s h e e t  i n  h i s  sales e f f o r t s  

d i r e c t e d  t o  t h e  Viledon Compact f i l t e r s  and t h a t  on A p r i l  2 5 ,  1975 he and two 

o f  h i s  a s s i s t a n t s  v i s i t e d  t h e  Ford Motor Assembly p l a n t  a t  Cologne and used 

t h e  RTX-018 s h e e t  t o  a d v e r t i s e  f i l ters .  ( R i c h t e r  RTX-005a a t  2 ) .  

58.  R i c h t e r  at tended t h e  Frankfur t  F a i r .  He helped s ta f f  t h e  booth 

o f  t h e  F i l t e r s  Division o f  t h e  Firma Carl Freudenberg. (Gsell T r .  a t  651).  

59.  Respondents' R i c h t e r  t e s t i f i e d :  

I n  March 1 9 7 5 ,  t h e  VILEDON Compact "COARSE" and "FINE" 1/1 
pocket  f i l t e r  u n i t s  were presented t o  t h e  f o r e i g n  
d i s t r i b u t o r s  o f  t h e  VILEDON f i l t e r  d i v i s i o n  a t  t h e  
i n t e r n a t i o n a l  "ISH" t r a d e  fa ir  i n  Frankfurt/Main. On t h i s  
o c c a s i o n ,  t h e  pocket  f i l t e r s  were n o t  o f f i c i a l l y  displayed 
i n  t h e  fair  booth ,  b u t  r a t h e r  shown "behind c l o s e d  d o o r s , "  
so t o  speak. These two types o f  pocket  f i l t e r s  are a l s o  
displayed i n  l e a f l e t  A 475.2 [RTX-006]. However, t h e  
l e a f l e t  was n o t  p r i n t e d  u n t i l  somewhat l a t e r ,  as far as I 
remember i n  April/May 1975.  The pocket  f i l t e r s  were a l s o  
t o  be  e x h i b i t e d  a t  t h e  W S  e x h i b i t i o n  s t a n d  of t h e  VILEDON 
f i l t e r  r e p r e s e n t a t i v e  i n  Goteborg, Sweden, which took p l a c e  
around mid-1975. However, since I myself  a t tended o n l y  t h e  
ISH fair  i n  F r a n k f u r t m a i n ,  I cannot s a y  with c e r t a i n t y  
whether t h e  pocket  f i l t e r s  were e x h i b i t e d  a t  t h e  W S  fa i r .  
After  t h e  ISH fair  i n  March 1 9 7 5 ,  t h e  pocket  f i l t e r s  began 
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to be marketed, whereby only the foreign distributors of 
the VILEDON filter division and a small group of domestic 
clients could be accounted for or responded to due to 
initial production capacity. 

( R i c h t e r  RTX-005 at 12). 

60. RTX-006 io a two page document in German. It i s  identified in 

Borkent's direct testimony (RTX-004 at 2) as Borkent Exhibit 1, in Gsell's 

direct testimony (CX-62 at 3) as Gsell Exhibit 4 and CX-18, and in Richter's 

direct testimony (RTX-005 at 4) as "leaflet A 475.2." The first page of 

agreed upon tranlation of the RTX-006 is as follovr: - 

viiedon 
.VILEDON COXPACT FILTER BAG UNIT 

VILEDON COMPACT aFIWEa 

CARL FREUDENBERG 

Homogenour unit 
of frame and 
f i 1 ter bag 

Inherently rt8ble 8nd 
durtproof welded 
filter bag8 

N e w  spreaders 
enrure optimal 
filter effect 

Unfveraal 80.1 
upon request 

VILEDON 
Registered 

VILEDON FILTER HEDIA Trademark 
D-6940 WEXNHEIH, P.O. BOX 1830 



The agreed upon translation o f  the second page o f  RTX-006 reads: 

VILEDON COHPACT 
FILTER BAG UNIT 

Technical Data 

T y p e  COMPACT "COARSE" COMPACT "FINE" 

Fi 1 ter medium synth. f i b e r s  synth. fibers 

Technical datal) 
per ASHRAE 52-68 

Separation level (grav.) X a7 
Effectiveness (atmosph. 1 X -- 

95 

40-45 

Front frame s u i t ~ b l e  for 

receptor frame mm 610x610 610x610 

Aggregate length mm 510 510 

Number of filter bags 4 0 

Front surface:filter 
surface ratio 1:6 .5  1: 1 2  

Active filter surface m 2  2.4 4.4 

Nominal air volume m3/h 3400 3400 

Front blower stream speed m/s 2.5 2 . 5  

Media speed m/s 0.4 0.2 

Initial pressure 
di f f erentiel Pa"' 20 4 0  

Recommended final 
pressure differential Pa2 ) 200 250 

Weightiunit kg 1.5 2.5 

l' See separate information sheet for earlier SFI  quality classes 

2 ,  10 Pa (Pascal) = a p p r o x .  1 m m  US 
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The second page of RTX-006 is.substantially identical to RTX-018 except for 

the following differences: the second page does not have in the upper right 

hand corner "March 1975 Issue" nor in the upper left hand corner "Attachment 

1"; RTX-018 omits any reference to "Weight/unit" data, lacks the footnotes 1 

and 2 as well as the term "Technical Data" and for the subheading "Front frame 

suitable for receptor frame" on RTX-006 has the subheading "Front Frame - 
Size". (RTX-018; RTX-006). 

61. Respondents' Borkent testified on direct that he received 

RTX-006 at, at least one of the Frankfurt, the Goteborg and the Stavanger 

Fairs and that RTX-006 was made available to attendees of the Fair by 

Freudenberg; that Borkent has retained the original of RTX-006 in his files 

since at least May of 1975 and he presently has transmitted the original of 

RTX-006 to his attorneys for use in this investigation; that the lower left 

hand portion of RTX-006 is a perspective view of a Freudenberg filter element 

entitled a "Viledon Company GROB" filter; and that upon "information and 

belief", the code designation A 475.2 at the lower right portion of RTX-006 

(first page) is a Freudenberg designation for a printing date of April 1975; 

and that in any event, at least as early as May 1975, as a member of the 

industry public attending the Frankfurt, Goteborg and Stavanger Fairs, Borkent 

was given the RTX-006 at at least one of the Fairs. Borkent also testified 

that in addition to receiving RTX-006, "Freudenberg displayed a physical 

example of the Viledon Company 'GROB' air filter at the Fairs." (Borkent 

RTX-004 at 3 ,  4 ) .  

62. With respect to when he received RTX-006, Borkent testified: 

Q That was not my question, Mr. Borkent. My question is 
do you believe that you saw this leaflet at the Frankfurt 
fair in March of 1975? 
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A Looking a t  t h e  brochure,  it was my r e c o l l e c t i o n  t h a t  I 
r e c e i v e d  t h a t  a t  e i t h e r  o f  t h r e e  fairs .  L a t e r  evidence o f  
when t h e  fa ir  e x a c t l y  was h e l d  which i s  u s u a l l y  h e l d  i n  a 
p e r i o d  e a r l y  i n  t h e  year  made me r e a l i z e  t h a t  it probably 
was n o t  t h e  ISH f a i r ,  but probably one o f  t h e  two a f t e r  
t h e  ISH f a i r ,  but it was i n  t h e  same time frame. 

* * *  
Q U n t i l  you found o u t ,  Mr. Borkent ,  when the  f a i r  was, 
you b e l i e v e d  t h a t  you got  t h e  l e a f l e t  a t  t h a t  [ F r a n k f u r t ]  
fa ir ,  r i g h t ?  

A I b e l i e v e d  t h a t  I r e c e i v e d  t h a t  l e a f l e t  [RTX-006] a t  
one of those fairs .  And s i n c e  they were h e l d  c l o s e l y  
t o g e t h e r ,  I could not  d i s t i n g u i s h  between t h e  fairs  which 
one it was. 

Q The fact o f  the  matter  i s ,  Mr. Borkent ,  t h a t  t h e  
l e a f l e t ,  RTX-6, was not  i n  e x i s t e n c e  a t  t h e  time o f  t h e  
ISH Frankfurt  fa ir  i n  March 1 9 7 5 ,  i s  t h a t  not  c o r r e c t ?  

A It was i n  e x i s t e n c e  very c l o s e  t o  t h e  ISH fa ir  and 
twelve and a h a l f  y e a r s  ago. 
t h e  d i f f e r e n c e  between a few weeks was between t h r e e  fa i r s ,  

I could not  r e c o l l e c t  what 

JUDGE LUCKERN: You know whether it was i n  e x i s t e n c e  i n  
March 1 9 - 2 3 ?  

THE WITNESS: I do not  know whether it was i n  e x i s t e n c e  i n  
March 1975.  

JUDGE LUCKERN: A l l  r i g h t .  Thank you. 

BY MR. FELFE: 

Q But Mr. R i c h t e r  says  i n  h i s  statement t h a t  it was not  
p r i n t e d  unt i l  a t  t h e  e a r l i e s t  A p r i l  o r  May 1 9 7 5 ,  i s  t h a t  
n o t  c o r r e c t .  

A I b e l i e v e  t h a t  i s  what he t e s t i f i e d .  

Q Does t h a t  not make i s  p h y s i c a l l y  impossible t h a t  you 
saw t h i s  l e a f l e t  i n  Frankfurt  i n  March 1975? 

A No. The only  reason t h a t  I f e e l  t h a t  makes it 
p h y s i c a l l y  impossible i s  t h a t  code on t h e  bottom o f  t h e  
f r o n t  page says  475 meaning A p r i l  1 9 7 5 ,  which makes me 
b e l i e v e  t h a t  I could not have seen it i n  the  t h i r d  month 
o f  t h e  y e a r  1975 being 3/75. 

JUDGE LUCKERN: Now you are r e f e r r i n g  t o  RTX-006, t h e  
A-475.2?  
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THE WITNESS: C o r r e c t .  The assumption was t h a t  I assumed 
t h a t  t h e  I S H  was h e l d  a l s o  i n  t h e  month o f  A p r i l  and n o t  
i n  t h e  month o f  March. 

JUDGE LUCKERN: What does t h e  A s tand f o r  i n  what I j u s t  
read, the  A-475.2? 

THE WITNESS: I do not  t h i n k .  

JUDGE LUCKERN: And do you know what t h e  .2 means? 

JUDGE LUCKERN: But it is your testimony t h a t  t h e  475 does 
r e f e r  t o  A p r i l  19751 

THE WITNESS: I have seen a t  least ten t o  f i f t e e n  
brochures from t h e  Freudenberg Company bearing some 
c o d i f i c a t i o n s  which always have a c e n t r a l  number o f  some 
kind t h a t  i n d i c a t e s  a y e a r ,  t h e  l a s t  two d i g i t s  o f  a y e a r  
i n  a century p lus  a number t h a t  corresponds with a month, 
anywhere between 1 and 12. 

* * *  
Q Do we a g r e e ,  M r .  Borkent,  t h a t  it is p h y s i c a l l y  
impossible t h a t  you saw t h i s  l e a f l e t  i n  Frankfurt  a t  t h e  
I S H  fa ir  i n  March o f  1975? 

A Knowing t h a t  t h e  fa ir  was h e l d  i n  March, y e s .  

Q So we agree  t h a t  is was p h y s i c a l l y  impossible? 

JUDGE LUCKERN: He s a i d  y e s .  

BY MR. FELFE: 

Q But when you b e l i e v e d  t h a t  t h e  f a i r  was i n  A p r i l ,  you 
thought t h a t  you d i d  see it i n  F r a n k f u r t ,  r i g h t ?  

A I t  i s  t h e  b i g g e s t  o f  t h e  t h r e e  fa irs ,  and it i s  a l s o  
t h e  most important one f o r  Freudenberg. 

JUDGE LUCKERN: 
I mean you know t h a t ,  I mean t h e r e  was not  any Frankfurt  
fair i n  A p r i l ?  

But t h e r e  was n o t  a fa ir  i n  A p r i l  though, 

THE WITNESS: No. 

JUDGE LUCKERN: I mean i n  A p r i l  of 19751 

THE WITNESS: Well, t h e r e  are y e a r s  t h a t  it is h e l d  i n  
A p r i l .  

JUDGE LUCKERN: But I mean was t h e r e  a f a i r  i n  A p r i l  o f  
1975 i n  Frankfur t?  
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THE WITNESS: I found out a f t e r  t h e  statement t h a t  t h e  
fa ir  was two weeks e a r l i e r  than t h e  month o f  A p r i l .  

JUDGE LUCKERN: So t h e r e  was no Frankfur t  f a i r ,  a t  least  
t h e  f a i r  t h a t  you are t a l k i n g  about h e r e  i n  A p r i l  o f  1975? 

THE WITNESS: That was i n  March. 

JUDGE LUCKERN: Go ahead. 

(Borkent T r .  a t  202 t o  2 0 5 ) .  

63. Borkent continued: 

BY MR. FELF'E: 

Q When you found o u t ,  M r .  Borkent ,  t h a t  t h e  Frankfurt  fa ir  
was t o o  e a r l y ,  t h a t  c o n t r a r y  t o  your statement t h a t  you 
could not  have seen  t h i s  l e a f l e t ,  what d i d  you do then? 

A You a r e  misrepresent ing t h e  sequence o f  events  i n  my 
thoughts.  

Q Well,  you s t r a i g h t e n  me o u t .  

Did you not  do something a f t e r  you r e a l i z e d  t h a t  t h e  
Frankfurt  f a i r  was t o o  e a r l y  t o  s u i t  your purposes? 

A 
e i t h e r  o f  t h e  t h r e e  fa irs .  You were t h e  one who confronted 
me with a copy o f  t h e  book t h a t  i n d i c a t e d  t h e  d a t e ,  t h a t  it 
was two weeks e a r l i e r  than I thought.  

My statement from t h e  beginning had been t h a t  it was a t  

Q 
b e f o r e  I e v e r  showed it t o  you? 

Did you n o t  g e t  a copy o f  t h a t  book from Mr. E i l b r e c h t  

A No. I r e c e i v e d  t h e  information over t h e  phone b r i e f l y  
b e f o r e .  

Q On t h e  phone b e f o r e  from whom? 

A From M r .  E i l b r e c h t .  

Q So when you r e a l i z e d  t h a t  t h e  fa i r  i n  F r a n k f u r t  was t o o  
e a r l y  t o  s u i t  your purpose, you c a l l e d  M r .  E i l b r e c h t  and 
s a i d  f i n d  me some fairs t h a t  were af ter  A p r i l  1975, r i g h t ?  

A No. The t h r e e  fairs  were h e l d  i n  a very s h o r t  p e r i o d  o f  
time, and they  were t h e  major fairs o f  t h a t  y e a r .  
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Q Why did you call Mr. Eilbrecht at all; he is your Dutch 
patent agent, right? 

A Yes. 

Q Is he a fair expert? 

A No. 

Q Is he a pocket filter expert? 

A No. 

Q Why did you call him to find out about what fairs were 
held in 1975? 

A Because he has experience with the organizers of the 
fair organization, so he knew the telephone number and 
could call them. 

Q So you had him call Frankfurt to find out when the fair 
really was, right? 

A 
he called Frankfurt and got the written confirmation that 
the fair was in March? 

You asked him ‘to research it; and in the course of that, 

A 
the fair were. 

I just wanted to refresh my mind what the exact dates of 

Q And you did that by assigning to Mr. Eilbrecht the task 
o f  identifying fair dates in 19751 

A 
years after the fact? 

Is it not normal that you refresh your memory twelve 

Q I am asking how you did that, how you refreshed. 

And as I understand it, you called Mr. Eilbrecht to do that 
research, is that right? 

A 
the facts or whether I ask somebody to call for me, or 
whether somebody calls for me knowing that I would like to 
know the exact date. 

There i s  no difference whether I call myself to find out 

Q The fact is that you assigned Mr, Eilbrecht to that 
task, right? 

A I did not assign him. 
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Q Requested him t o ?  

A No. 

Q Asked him t o  r e s e a r c h  it? 

A No. 

Q All r i g h t .  You t e l l  me what you s a i d  t o  him. 

A I d i d  not  s a y  anything t o  him. I presented him with 
t h i s  brochure out o f  my f i l e s ,  
have been handed o u t  t o  me a t  t h e  fairs t h a t  were h e l d  i n  
e a r l y  1975.  And they were, t h e  ISH, t h e  WS, t h e  
Gothenburg, and i n  Stavanger.  

And I simply s a i d  t h i s  must 

Q I n  your first i n t e r r o g a t o r y  responses ,  Mr. Borkent ,  you 
know, because we went through t h i s  a t  your d e p o s i t i o n ,  you 
i d e n t i f y  only  t h e  Frankfur t  fa ir  as one t h a t  you had 
a t t e n d e d ,  and you s t a t e d  t h a t  it was i n  A p r i l  o f  1 9 7 5 ,  
c o r r e c t ?  

A That was my r e c o l l e c t i o n  t h a t  it was h e l d  then.  

Q And subsequent t o  t h a t ,  as we j u s t  d i s c u s s e d ,  you t r i e d  
t o  i d e n t i f y  d a t e s  from a d d i t i o n a l  f a i r s ,  and you asked Mr. 
E i l b r e c h t  t o  assist i n  l o c a t i n g  fa i r  d a t e s  i n  1 9 7 5 ,  yes?  

A No. 

Q Well, t h e n  what d i d  you ask him t o  do ,  how come we keep 
g e t t i n g  t h i n g s  from Mr. E i l b r e c h t ,  you t e l l  me what 
happened? 

* * *  
THE WITNESS: I s a i d  t h a t  I handed t h e  brochure t h a t  I 

had i n  my f i l e s  saying t h a t  I must have picked t h i s  up at  
t h e  ISH, at  t h e  Gotenborg, o r  a t  t h e  Stavanger fa i r .  

BY MR. FELFE: 

Q So why d i d  you need Mr. E i l b r e c h t ;  you d i d  involve  him, 
d i d  you not? 

A Yes. I j u s t  told you t h a t  I gave him t h e  brochure ,  and 
I involved him by t e l l i n g  him t h a t  I picked t h a t  put [ s i c ]  
a t  e i t h e r  of those  t h r e e  fairs. 

JUDGE LUCKERN: When d i d  t h i s  happen, t h i s  c o n t a c t  with  Mr. 
E i l b r e c h t ,  about when? 
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THE WITNESS: Back in September. 

JUDGE LUCKERN: September of 1987 ?  

THE WITNESS: Yes. 

* * *  
BY MR. FELFE: 

Q So Mr. Eilbrecht gave you dates for the Gothenburg and 
Stavanger fairs? 

A He informed me of the dates of the fairs, yes. 

Q Those two fairs? 

A Three. 

Q Pardon. 

A Three. 

Q Also the Frankfurt? 

A Yes. 

Q Any more? 

A No. 

Q Just those? 

A I did not mention any more fairs. 

(Borkent Tr. at 205 to 210). 

64. The substance of Borkent's testimony regarding RTX-006 was made 

known t o  Richter in October 1987 which testimony was then in affidavit form. 

Borkent testified that Richter was neutral about the substance of said 

testimony when he first heard about it; that Richter did not tell Borkent that 

the "A 475.2" on RTX-006 and which Borkent interprets as a printing date was 

in fact a printing date, Borkent testifying that "I have 15 years of history 

of seeing Freudenberg brochures". (Borkent CPX-2 at 127 to 130).  

119 



65. Sometime in the spring of '84, Filtrair b.v. purchased a 

"Viledon" pocket filter. In the summer of 1984, Filtrair b.v. did the first 

trials of a pocket filter and the first pocket filter made by Filtrair b . v .  

was not as a single pocket with a single frame. (Borkent CPX-2 at 119, 120). 

66. Borkent denied that he received RTX-006 from Richter. (Borkent 

CPX-2 at 125). 

67. Borkent on November 19, 1987 has testified that he did not then 

seek any corroboration of the substance o f  his testimony with respect to 

RTX-006 which was then in affidavit form and which affidavit has been 

presented to complainant. (Borkent CPX-2 at 127, 130). 

68. In May 1975 Borkent was employed at a company called 

Hunter-Douglas in Rotterdam. He was financial comptroller of the European 

Division which was a reasonably important position. Hunter-Douglas is a 

multimillion dollar company. 

aluminum products and heating boilers. Borkent worked for Hunter-Douglas from 

1973 until the end of 1982 or early 1983. Borkent does not recall the name of 

the hotel he stayed at when he went to Goteborg in May 1975 to attend the 

fair. 

also did not exhibit any product at Goteborg. 

booth at the Goteborg fair although Borkent testified that Freudenberg product 

were there. (Borkent Tr. at 210, 211, 212, 213). 

Borkent was concerned at Hunter-Douglas with 

At Goteborg Borkent did not meet anybody that he knew. Hunter-Douglas 

Freudenberg did not have a 

69. Hunter-Douglas did not exhibit products at the Stavanger fair. 

Borkent does not know where he stayed at when he was in Stavanger f o r  the 

fair. 

people he met at Stavanger. 

in Goteborg or in Stavanger. 

Stavanger i s  a small town in Norway. Borkent did not recall any of the 

Borkent has no documentary evidence that he was 

Borkent can remember no one that he met or 
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recognized at the fair in Stavanger. (Borkent Tr. at 214, 215). 

70. Borkent's work a t  Hunter-Douglas did not involve filter 

products. (Borkent CPX-2 at 10). 

71. Borkent joined Hunger-Douglas, an aluminium conglomerate company 

based in Rotterdam, the Netherlands, in 1973. He worked for Hunter-Douglas 

until 1982. (Borkent CPX-2 at 4, 5) .  

72. Borkent testified that Ove Jodal was one of the "Viledon" 

distributors in Norway and while in Stavanger in May 1975 he did not see a 

booth with a Freudenberg compact filter he remembers "seeing a booth of Ove 

Jodal." He testified that he did not state whether he S F J  e compact filter in 

the Ove Jodal booth. (Borkent Tr. at 216). 

73. Borkent has no documentary evidence as to when he received 

RTX-006. Borkent testified that he met Richter first in late 1982 and that he 

never spoke with Richter through the years 1975 through 1981. (Borkent Tr. at 

220, 221). 

73a. Richter testified on direct that the "Viledon" pocket filter 

units were displayed only behind closed doors at the ISH trade fair in 

Frankfurt/Main, West Germany, but that RTX-006 was not printed until after 

that fair. He further stated that the "pocket filters were also to be 

exhibited at the W S  exhibition stand of the Viledon filter representative in 

Goteborg, Sweden, which took place around mid-1975." Richter did not state 

any reason for this unsupported belief that the filter model was t o  be 

exhibited in Goteborg. 

the pocket filters were exhibited at the W S  fair, which he did not attend. 

He added that he could not say with certainty whether 
r6 

Additionally, Richter was in charge of sales in West Germany and did not have 

responsibility for export sales and marketing, which was then Gsell's 
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responsibility and would apply to markating in Goteborg and Stavanger. 

Borkent testified that he had asked Richter in October 1987 about what 

Freudenberg did or didn't do at the 1975 Europe trade fairs and Richter didn't 

know exactly what happened in those years. Borkent testified that Richter has 

been to many more trade fairs than Borkent's own attendance at apporximately 

eighty fairs and that his memory of such fairs are blended together and 

indistinct, and that Richter was not able to corroborate Borkent's statement 

about those fairs. (Richter RTX-005 at 4-5; Borkent Tr. at 226-230; Gsell Tr. 

at 635-637). 

74. Dieter Gsell since 1960 has been an employee of Firma Carl 

Freudenberg of Weinheim, Germany. From 1970 and throughout 1975 until the 

hearing he has been an export manager of the Filter Division of Firma Carl 

Freudenberg. He personally was in attendance at the Frankfurt Fair in March 

1975. (Gsell CX-62 at 1). 

75. Complainant's Gsell testified: 

The promotional leaflet, Gsell Exhibit 4 (CX-le), [RTX-O06] 
has at the right-hand side of the first page the small 
legend "A 475.2". 
"laid out", i.e., designed, in April 1975 and does not 
indicate any printing or availability date. 
distribution occurred subsequent to lay-out. 
of various difficulties and delays encountered in the 
initial manufacture of the pocket filters, the product 
could not be brought to market until the period starting in 
November 1975. Earlier distribution of leaflets such as 
Exhibit 4 would have been commercially pointless and out of 
keeping with the practice of Firma Carl Freudenberg. 

This means only that the leaflet was 

Printing and 
As a result 

(Gsell CX-62 at 3). 

76. Gsell testified that the Carl Freudenberg Filter Division 

attended no fairs in 1975 (other than the Frankfurt March 1975 fair) at which 

any Freudenberg pocket filter elements or literature relating to such pocket 
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filters would have been on display and "no fairs" include the May 1975 

exhibitions at Goteborg and Stavanger. (Gsell CX-62 at 2). 

77. Gsell testified that'he personally was in attendance at the 

"International Fachmesse Sanitar Heizung Klima" which took place March 19-23, 

1975 (the "ISH Frankfurt Fair"); that no pocket filter elements of any type 

were displayed at that time by Freudenberg and no literature promoting such 

pocket filters was distributed or otherwise made available to fair attendees; 

that this is substantiated by the excerpt from the official fair catalogue 

(CX-19) which lists the products displayed by Freudenberg and which listing 

does not include pocket filters; and that by contrast, the catalogue (CX-64) 

for the next following ISH Frankfurt Fair, which was held on March 23-27, 

1977, shows that pocket filters are the first item listed for the Freudenberg 

Booth. (Gsell CX-62 at 1, 2 ) .  

78. CX-19 is in German. No translation was provided. The first 

page does state "International Fachmesse 8, ish Samitar Heizung Klima 

Frankfurt/m. 19-23, May 1975 Offizeller Katalog" The second page states in 

part: 

Carl Freudenberg 
VILDEON-WERK, Abt. Filtermedian 
6940 Weinheim/Bergestrasse, Pos Tfach 1830. 
VILEDON-Filtermatten fur Abluflreinigung. 
VILEDON-Filterstofle fur Abwasserreinlgung, 
VILEDON-Filterstoffe fur Trink-und 
Brauchwasserfiltration, 
VILElbN-Filtermatten fur Luftreinigung, 
VILEDON- Filterstoffe fur Industrie-Entstsubung, 
Separator VIL,EDON fur Akkierrulatoran 

(cx-19). 

79. The first page of CX-64 states "Official Catalogue Frankfurt/M. 

. 23,-27,3,77 ISH". The second page states in part: 

Carl Freudenberg 
VILEDON-WORKS, Filter Media Div. 
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P.O. Box 1830, 6940 Weinheim/Bergstr. 
VILEDON COMPACT FILTER BAG UNITS 
VILEDON Filter Mats for Air Purification 
VILEDON Filter Mats for Exhaust Air Purification 
VILEDON Filtering Fabrics for Drinking and 

VILEDON Filtering Fabrics and Industrial 

VILEDON Nonwovens for Dyebed Filtration 
Separator Viledon for Accumulators 

Non-Portable Water Filtration 

Dust Removal 

(CX-64). 

80 .  Gsell testified that sales activities with the nonwoven pocket 

filters in the foreign market stated in 1976 and domestic (German) activities 

in November 1975 as indicated by the first price list (CX-65); that the 

printing of  this price list was a necessary precondition to bringing those 

pocket filters to the German market: and that to the best of Gsell's 

recollection, no nonwoven pocket f i l ters  were commercialized by Carl 

Freudenberg before November 1975. (Gsell CX-62 at 2). 

CX-65 is a price list for VILEDON COMPACT pocket filter-units 81. 

dated November 1975. (CX-65). 

82. Gsell in 1975 was responsible for the sales of the "Viledon" 

compact filter products for export worldwide. 

responsible for the domestic sales of the filter within Germany. 

has much more responsibility at the Firma Carl Freudenberg. 

very well the trade fair held in Frankfurt between March 19 and March 23, 

1975. That fair (tha IHS Fair i n  Frankfurt) is a very important fair for 

Europe. (Gsell Tr. at 635, 638). 

He was then not directly 

Today Gsell 

Gse11 remembers 

83. At the 1975 Frankfurt Fair, Gsell vas in Freudenbetg's trade 

booth during the whole time the fair lasted. Before Freudenberg ret up its 

booth at the fair there was some planning and meetings. 

have been two to three meetings. (Gsell Tr. at 636). 

Normally there would 
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84 .  Gsell testified that Freudenberg did not publicly promote the 

“Viledon” compact filter bag in March 1975. (Gsell Tr. at 642). 

85 .  Gsell testified: 

Q Mr. Gsell, you did promote the compact filter bags in 
March of 1975 to certain selected customers, did you not? 

A Our representatives around Europe were invited to 
attend the ISH Fair in Frankfurt in March 1975. These are 
companies that have exclusive sales rights for our product 
for one country, each representative for one country. 

These companies with whom we have cooperated for many, 
many years are also called the Viledon family. We had 
shown the finished compact to the representatives of these 
companies in the booth at the Frankfurt ISH Fair. 

Q And you did that behind closed doors, is that right? 

A There were separate little rooms for discussions 
provided in the booth. One of these small rooms could be 
locked. Mr. Huber, who was my former boss, had asked me 
to see to it that no one would be able to enter this small 
room without his permission. And I ,  myself, and also the 
ladies and gentlemen working with me in the booth saw to 
it that nobody could go in. 

Q Mr. Gsell, you did display the Viledon compact filter 
to representatives of these other companies in this 
special room at the Frankfurt Fair, is that not true? 

A We showed them to these representatives, but we did not 
display the products in the booth in any public fashion. 

Q Mr. Gsell, the Freudenberg Company in 1975 not only 
sold the compact filter directly itself, but you also sold 
the filters through certain independent distributors, is 
that not true? 

A In 1975, we distributed the Viledon filter products on 
a worldwide basis. Viledon filter media, not products. 
And to the best of my recollection, we started 
distributing the compact pocket filters abroad in 1976. 

Q Mr. Gsell, there is an independent distributor that 
distributes Freudenberg products called Industrie Filter, 
is there not? 
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A 
Danish representation. 

The company by the name of Industrie Filter is our 

Q And at the Frankfurt Fair, Mr. Gsell, was not Mr. 
Moldow from Industrie Filter Company, was not Mr. Moldow 
shown a sample or shown one of the new Freudenberg Viledon 
compact filters? 

A The answer is that is possible. 

Q And another one of the independent distributors that 
distributes Freudenberg products is called Ultramare, Ls 
that not true? 

A The company Ultramare was our representation in Sweden. 

Q And is it not true, Mr. Gsell, that at the Frankfurt 
Fair in March of 1975 that Mr. Lindquist from the 
Ultramare Distributing Company was shown one of the new 
Viledon compact filters? 

A That may well be possible. Of course, excuse me, I 
cannot say exactly whether these gentlemen were there at 
that fair, but it may well be. It can be assumed that 
they were. 
to tell if they were or not. 

Because I do not have documents here right now 

Q Now Mr. Gsell, the representatives of these distributor 
companies, they were also given copies of the leaflet 
which is identified as RTX-018; they were given copies of 
that at the fair, were they not? 

A 
one of these discussions in this locked discussion room. 
And hand produced or hand manufactured samples of the 
compact filter were shown while I was present in this 
discussion. 

I cannot verify that, because I was only present during 

* * *  
THE INTERPRETER: Since I asked the witness for 
clarification, I forgot to add that he said that hand 
manufactured samples of the compact product were shown, 
and that this leaflet [RTX-O18) was not handed over. 

BY KR. POLK: 

Q Well, Mr. Gsell, if you were not present in the little 
locked room during most of these discussions, you do not 
know whether the leaflets were handed over or not, do you? 
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A That is correct. With this leaflet, if it was shown at 
all, the technical data of the filter was to be 
demonstrated. I base my considerations on the fact that 
the leaflet was present, and that this leaflet was present 
as a description of the technical data of this new pocket 
filter to describe the filter to this limited circle of 
persons. 

* * *  
THE INTERPRETER: Thank you. I should just like to 

repeat the last part of the question, where he said I base 
my considerations on the fact that the leaflet was present 
as a first technical document for describing these new 
pocket filters in this small circle. 

* * *  
THE INTERPRETER: I guess I'm a little confused right 

now, but I assume it's a term that's always difficult to 
translate, and I would say I assume that what Mr. Felfe is 
referring to, is that the witness said I assume, where I 
said I base my considerations on the fact that the leaflet 
was present. That's all I can say right now. 

MR. FELFE: That's Correct, Your Honor. That was my 
point. 

THE INTERPRETER: There would be a more correct 
translation, I agree, with Mr. Felfe. That's correct. 

JUDGE LUCKERN All right. Well, you're under oath, 
too, as you know. 

THE INTERPRETER: I am, I am. 

JUDGE LUCKERN: You certainly, I don't consider that 
Ms. Rosenbaum [translator agreed upon by the parties] 
would be influenced by anybody. 
I don't think she's been influenced by anybody in this 
court room. I haven't seen it, and if anybody wants to 
make that argument, they can make the argument. 

She has been doing a job, 

Obviously I've had this before, on my last case, I 
mentioned it I think, earlier. My last case, where the 
translator was doing a very good job, and yet when we get 
into techniqal terms, or terms that were particular to the 
art, or patent terms or something, sometimes people do 
know more. 
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I'm not saying, but certainly, Mr. Felfe, hasn't been 
qualified, or hasn't been agreed upon as a translator, 

* * *  
JUDGE LUCKERN: I know, but Mr. Polk has moved to 

strike. I ' m  not going to grant the motion, I'm denying 
the motion. I'm going to rely on Ms. Rosenbaum. As  far 
as I'm concerned, your credibility is top notch, and I do 
not feel that you have been influenced by anybody in this 
room. 

If the argument wants to make that you have been 
influenced, when you do make a change based on what you 
heard from somebody else, they can make that argument and 
I'll listen to it, but right now your credibility i s  100 
percent as far as I'm concerned. 

(Gsell Tr. at 6 4 2  to 6 4 9 ) .  

8 6 .  Gsell testified: 

Q Mr. Gsell, you stated that at the Frankfurt ISH trade 
show certain exclusive foreign distributors were shown a 
hand-made model of a Viledon pocket filter. Do you have 
any idea as to how many o f  these foreign distributors - -  
A 

Q Thank you. And in your cross examination, you also 
used the phrase in connection with these distributors 
"Viledon Family" 

I would estimate approximately eight. 

What did you mean by that? 

A We work - -  and this i s  the normal policy of the 
Freudenberg Company - -  with our partners for a long number 
of years on a long-term basis. 
used the term "family" of these distributorships which are 
independent companies with whom we have had a 
long-standing contact, a very strong contact. 

For this very reason we 

(Gsell Tr. at 675). 

87. Gsell testified: 

Q Mr. Gsell, . . .  You were not watching Mr. Richter the 
entire time, were you? 

A 
observed Mr. Richter during the whole time. 

That i s  not possible, that I would have watched or 
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Q And so  you don't know on what occasions Mr. Richter may 
have gone in to the close room, or may not have gone in to 
the closed room, isn't that true? 

A 
people would be shown the hand manufactured compact filter 
samples. I can say no different. 

It had been agreed upon that only a certain group of 

Q It had been agreed upon when? At a meeting? 

A This was told to all in the booth. All who were 
participating in this fair. So that nobody would be able 
to enter this locked, lockable room, without permission, 
and be able to see these samples. 

Q Well now, Mr. Gsell, you were the person in charge of 
international sales at that time, isn't that true? 

A Yes 

Q And if anyone had been responsible for showing off this 
new product to the Freudenberg family companies, in the 
secret room anyone who would have been entrusted with that 
important task, it would have been you, wouldn't it? 

A The position that I held then was not the position that 
I'm holding today. At this time, that is after 1970, the 
export department was developed. By 1975, this department 
consisted of 3 persons. 

What I mean to say by this is that my importance at 
that time was not the same as today, and my boss, Mr. 
Huber, reserved the right for himself to show these 
samples himself. 

Q So you don't know exactly to whom your boss, Mr. Huber, 
may have shown the filters, isn't that true? 

A That is right, but I must add that from how I know Mr. 
Huber, that he only must have shown them to a very clearly 
defined circle of persons. 

Q You can't really say, can you, Mr. Gsell, whether or 
not Mr. Huber may have shown the new Viledon filter to 
some of the selected German domestic customers of 
Freudenberg? 

A That is correct. 

Q Now, Mr. Gsell, if there had been a sales of the 
compact filter, a sale to an international customer, 
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during 1975, you would have known about that sale, 
wouldn't you? 

A I remember from the whole development of this story, 
that as of 1976, we marketed or sold the Viledon compact 
pocket filters. 

Q Mr. Gsell, you know the name of a company in 
Johannesburg, South Africa, don't you, the Brandt 
Engineering Company, you've heard of that, haven't you? 

A Yes. I know this name. 

Q 
filters from Freudenberg, hasn't it? 

And Brandt Engineering Company has bought compact 

A They bought compact pocket filters from us, and later 
on manufactured them themselves. 

Q Isn't it true, Mr. Gsell, as early as June 1975, the 
Brandt Engineering Company in Johannesburg, South Africa, 
bought a substantial number of the Viledon compact filter 
from Freudenberg, isn't that true? 

A You said June 19751 

Q Yes, June, '75. 

* * *  
THE WITNESS: My activities with the export of the 

pocket filter started in 1976, and I cannot remember that 
we sent these to Brandt, but it's a long time ago. 

* * *  
THE INTERPRETER: The last sentence of the answer is, 

but in my opinion, we started in 1976 with these sales. 
Thank you. 

(Gsell Tr. at 652 to 654). 

88.  Gsell calls RTX-006 a leaflet of Viledon." (Gsell Tr. at 657). 

89. Gsell testif5ed: 

Q Sir, that exhibit, RTX 006, that was used for the sale 
and promotion of the Viledon compact filter, was it not? 

A 
starting with November 1975, the product was finally 
available. Corresponding to this product, we had 

I can only recall that after, or as of November, 
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developed a brochure which corresponded t o  t h e  Freudenberg 
q u a l i t y  . 

T h i s  i s  t h e  brochure shown here  yesterday o r  t h e  day 
b e f o r e .  I do not t h i n k  t h a t  t h i s  s h e e t  was d i s t r i b u t e d  by 
u s .  

Q Mr. G s e l l ,  it must have been d i s t r i b u t e d  by someone on 
behalf  o f  Freudenberg, wasn't  i t ?  

A Why should t h i s  have been ,  s h e e t  been d i s t r i b u t e d ,  
which does not  make a very favorable  impression o f  t h e  
Viledon compact f i l t e r  product ,  if we had a new brochure ,  
which was a very comprehensive brochure,  looked b e a u t i f u l  
and had a number o f  pages.  

JUDGE LUCKERN: I ' m  a l i t t l e  confused. What are 
t a l k i n g  about? 
a b e a u t i f u l  one. Is t h e  one ,  is he t a l k i n g  about 006, and 
t h e r e  was one t h a t  was much more b e a u t i f u l  than 0061 

Why should t h i s  be d i s t r i b u t e d  if we have 

THE WITNESS: No, t h a t  i s  t h e  b e a u t i f u l  one i s  n o t  t h i s  
Leaf le t ,  but  i t ' s  a brochure t h a t  had been developed f o r  
t h e  p o i n t  i n  time when t h e  pocket  f i l t e rs  would be  
marketed. 

And t h a t  brochure t h a t  I am r e f e r r i n g  t o  was mentioned 
here  yesterday o r  t h e  day b e f o r e .  

* * *  
Q You s a i d  t h a t  t h a t  brochure [RTX-O06] does n o t  do a 
very good j o b  o f  portraying t h e  Viledon f i l t e r ,  i s  t h a t  
what you s a i d ?  

A That i s  r i g h t .  That i s  n o t  t h e  s t y l e  i n  which we 
normally design brochures o r  l e a f l e t s  w i t h i n  our company 
i n  order  t o  p o r t r a y  a product.  

* * *  
THE INTERPRETER: Thank you. After t h e  w i t n e s s  s a i d  

t h i s  is  n o t  t h e  s t y l e  i n  which they u s u a l l y  p r e s e n t  a 
product. t h e  las t  sentence  was, t h i s  i s  v e r y  weak h e r e .  

(Gsell T r .  a t  657, 658, 659) 

90 .  With r e f e r e n c e  t o  RTX-006, Gsell t e s t i f i e d :  

Q Mr. Gse l l ,  you d i d  not  prepare t h e  e x h i b i t  o r  t h e  
l e a f l e t  which i s  marked as E x h i b i t  RTX-006, d i d  you? 
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A No. 

Q 
correct? 

And you do not know who prepared that leaflet, is that. 

A No. 

Q 
printer t o  be printed, do you? 

And you do not know who sent that leaflet to the 

A It must have been done by our advertising department. 

Q Well you don't know then, who in the advertising 
department sent the leaflet to be printed, is that correct? 

A I cannot know that, that's another department. 

* * *  
Q And you could not know from your own personal 
knowledge, when the leaflet, RTX-006, was sent by someone 
in your advertising department to the printer t o  be 
printed? You couldn't know that, could you? 

A. Yes. Correct. 

Q Sir, may I see the copy of your witness statement that 
you have in front of you? Mr. Gsell, did you write that 
witness statement? 

A In German, yes. 

Q The entire Statement? 

A With support from our patent department. 

Q Mr. Moldenhauer? 

A Yes. In order to take into account and observe certain 
guidelines as to how this is to be structured. 

Q Did Mr. Moldenhauer or someone elase in the patent 
department make some changes in your original draft of you 
statement? 

A No, I don't believe s o .  

Q Mr. Gsell, that copy of your witness statement that you 
have signed, is that a copy that you brought up to the 
witness stand with you, or was that given to you by the 
clerk, Mr. McKie? 
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A It as handed to me 

Q Now, Mr. Gsell, how zany times have you prepared a 
sales brochure of any type for the compact filter? 

A I had participated throughout the last years in several 
brochures concerning pocket filters, filter masks, general 
air filter material, as far as the design and content is 
concerned. 

Q And did you participate in the preparation of sales 
brochures back in 1975? 

A No. 

Q You testified a moment ago about a much better, more 
elaborate brochure, advertising the filter. Did you 
participate in preparing that better brochure? 

A No. This was also in 1975. 

(Gsell Tr. at 661 to 663). 

90b. Gsell testified on cross examintion that the sales leaflet or 

brochure marked RTX-006 is in the German language and so it would be intended 

for distribution to customers within Germany and countries where German is 

spoken such as Austria. (Gsell Tr. at 658). 

9Oc. Respondents' Borkent testified that Freudenberg does distribute 

different language versions of the same literature in the various countries in 

Europe. He additionally testified that the 1975 Stavanger fair was not an 

international fair, but was a relatively small fair intended for the Norwegian 

market. Similarly, he testified that the larger Coteborg fair is primarily 

for Swedish customers. (Borkent CPX-2 at 85, 89, 95, 119). 

91. CX-15B is the German version of the more comprehensive sales 

brochure for the Viledon compact filter bag unit covered by the '375 patent 

and referred to be Gsell in the previous finding. CX-15A is the English 

version. (Gsell Tr. at 669). 
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9 2 .  CX-15 and CX-16 are Freudenberg brochures r e l a t i n g  t o  "Viledon" 

compact f i l t e r s .  (Borkent T r .  a t  1 9 9 ) .  

9 3 .  CX-16 i s  t h e  most commonly used brochure used by Freudenberg i n  

t h e  1984-1986 per iod .  (Borkent T r .  a t  2 0 0 ) .  

94 .  Bauder cannot t e l l  whether RTX-006 shows a media o f  f u s i b l e  

f i b e r s .  Moreover it states " s y n t h e t i c "  f i b e r s  and Bauder's understanding i s  

t h a t  it could be  e i t h e r  f i b e r g l a s s  or anything man-made. (Bauder T r .  a t  2 9 8 ) .  

95. Bauder agrees  t h a t  what is shown i n  RTX-006 could be a pocket  

t h a t  has  been fo lded  i n  t h e  back the way it has  been done with t h e  H i - F l o  and 

HI-Cap f i l t e r  o r  t h e  pockets  c o u l d b e  made o f  two h a l v e s  o r  two p i e c e s  and 

t h a t  he cannot s e e  t h e  back or t h e  wedged edge i n  t h e  rear on t h e  f i l t e r  shown 

on RTX-006. (Bauder T r .  a t  2 9 8 ,  299) .  

9 6 .  With r e f e r e n c e  t o  RTX-006 Bauder cannot  unequivocal ly  say t h a t  

t h e  t h r e e  h o r i z o n t a l  l i n e s  on t h e  s i d e  o f  t h e  top i l l u s t r a t i o n  t h a t  extend 

from t h e  frame header back towards t h e  back end o f  t h e  f i l t e r  is a welding as 

opposed t o  a sewing. (Bauder T r .  a t  299) .  

9 7 .  Bauder sees wedge shaped supports  between t h e  s i d e s  o f  t h e  

p l e a t s  on t h e  i l l u s t r a t i o n  shown i n  RTX-006. Bauder is unable t o  t e l l  what 

t h e  supports  are made of. When Bauder was asked whether he can  t e l l  how t h e  

wedge shaped supports  are adhered, if i n  fact  they  are adhered t o  t h e  s i d e s  o f  

t h e  f i l t e r  p o c k e t ,  Bauder t e s t i f i e d  "Not f o r  c e r t a i n . "  (Bauder T r .  a t  3 0 1 ) .  

9 8 .  As to RTX-006, Bauder f u r t h e r  t e s t i f i e d :  

Q Do you see i n  t h i s  e x h i b i t ,  M r .  Baudar, any pyramidal 
spreaders  of spacers?  
pyramidal? 

Do you know what I mean by t h a t ,  
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A 
around the  p l e a t ?  

You mean a spacer o r  support o r  something t h a t  goes 

Q No. I mean something t h a t  i s  of a pyramid shape? 

A Oh. 

Q Front t o  back. 

A I s e e  something t h a t  appears t o  be t r i a n g u l a r  i n  shape. 

Q Does t h a t  look f l a t  t o  you, o r  how would you d e s c r i b e  
i t ?  

A.  R e l a t i v e l y  f la t .  

Q You've s t a t e d ,  Mr. Bauder, t h a t  from t h i s  e x h i b i t ,  you 
cannot t e l l  t h a t  t h e r e  are any weld l i n e s ,  r i g h t ,  that  t h e  
l i n e s  could  be  sewing? 

A 
f onned. 

I c a n ' t  t e l l  from the  photograph how those  l i n e s  were 

(Bauder T r .  a t  302) .  

99 .  As t o  RTX-006, Bauder t e s t i f i e d :  

Q Mr. Bauder, you were asked several ques t ions  at t h e  end 
o f  M r .  F e l f e ' s  examination about t h e  c o l o r e d  brochure 
i d e n t i f i e d  as RTX-006. Do you have t h e  t r a n s l a t i o n  of t h e  
t e x t  t h a t  accompanies the  p i c t u r e s ?  

A Yes. 

Q 
dashes. Do you s e e  them? 

On t h e  r i g h t  hand s i d e  of the  page, t h e r e  i s  a row of 

A Yes. 

Q And could you read the  second e n t r y  next t o  t h e  second 
row o f  dashes? 

A " I n h e r e n t l y  s t a b l e  and dust  proof  welded f i l t e r  bags . "  

Q Yes.  

Now, r e f e r r i n g  t o  the  photograph i n  RTX-006, and 
reading t h a t  passage ,  o r  keeping t h a t  passage i n  mind, how 
would you conclude t h a t  the  seams were j o i n e d ,  t h a t  t h e  
edges were j o i n e d  i n  the  f i l t e r  depic ted  i n  t h e  brochure? 
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A By welding 

Q And if welding were used,  what would you conclude,  i f  
anyth ing ,  about the  f i l e r  media.? 

A That i t ' s  a thermoplast ic  s y n t h e t i c  f i b e r  media. 

Q Could I a s k  you whether or not it would be woven or 
non-woven? 

A I guess it could be e i t h e r .  One would presume i t ' s  
non-woven. 

Q Would you presume t h a t  it was f u s i b l e  f i b e r ?  

A Yes. 

* * *  

Q 
t h e  f i l t e r  media? 

And how would you conclude t h e  spacers are a t t a c h e d  t o  

A By h e a t  s e a l i n g  onto i t ,  f u s i n g  them, welding them. 

* * *  
Q Mr. Bauder, the  r e f e r e n c e  t o  welding i n  t h e  t r a n s l a t i o n  
which I r e f e r r e d  you t o  a l s o  when I asked you about t h i s  
e x h i b i t  i s  i n h e r e n t l y  s t a b l e  dust proof  weld f i l t e r  bags .  
How can you t e l l  t h a t  the welding does not  refer t o  the  
attachment o f  t h e  f i l t e r  pocket  t o  the  f r o n t  holding 
frame? 
t e l l  from t h i s  amount o f  information? 

Couldn't t h a t  be  the  welding as far as you can 

A I suppose. 

Q 
t h e  wedge edge i n  t h e  back? 

Can you t e l l  from t h i s  e x h i b i t  t h a t  t h e r e  i s  welding a t  

A No. 

* * *  
Q 
f i l t e r  pockets  are welded? 
with t h e  indent  t h a t  you g e t  with  seams? 

C a n  you be  certain t h a t  the  l ines  on t h e  s i d e  of t h e  
Could they not  a l s o  be sewn 

A Yes. 

Q Mr. Bauder, you were asked about the  a c t i o n  o f  
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pyramidal spacers, right? And you said that they didn't 
do anything particularly good? Is that right? 

A I don't think that's what I said. 

Q What did you say? 

* * *  
THE WITNESS: I believe I said they had no function when 

there was no air flow through the filter. 

BY MR. FELFE: 

Q Oh, but when there is air flowing through, do they have 
a function? 

A Yes. 

Q Do they serve functions other than the filamentary 
stays that are disclosed in your '059 patent with air 
flowing through? 

A I don't think so 

Q Do you have any experience on which you base that 
answer, Mr. Bauder? 

* * *  
A Yes. 

(Bauder Tr. at 312 to 315). 

100. Gsell does not know from his own personal knowledge when 

RTX-006 was sent by someone in Freudenberg's advertising department to the 

printer to be printed. (Gsell Tr. at 662) .  

101. Gsell testified: 

Q Mr. Gsell, I would ask you to look at RTX-019. 

And I would ask you, sir, is that also a sales leaflet 
advertising the Viledon compact filter? 

A This is not a brochure or leaflet in that sense. It is 
a sheet which was attached to technical journals, or put 
into technical journals loosely rather. 
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Q And Mr. Gsell, you did not prepare either RTX-019, or 
CX-15, or CX-ZSB, is that correct? 

A Yhac is correct. 

Q And finally, just one last question, I believe, Mr. 
G s e l l .  

Looking at RTX-019, it would be true, would it not, 
t h a t  that data sheet replaced the earlier version which 
was RTX-006? 

A No, that is not correct. This is a sheet which was 
used - -  RTX-019 is a sheet which was put into technical 
journals as an attachment. Whereas the other first sheet, 
the first sheet, RTX-006, has technical data on the back. 
And the journal attachment shows a filter wall as a 
reference for application. 

(Gsell Tr. at 669, 670). 

102. Herbert Moldenhauer resides at Gartenstrasse 8 ,  6521 

Gundersheim, Federal Republic of Germany and is currently employed by Firma 

Carl Freudenberg, Complainant's German affiliate, at 6940 Weinheim, West 

Germany as Deputy Head of its Patent Department. (Moldenhauer CX-61 at 1). 

103. Moldenhauer has a degree as a Professional Engineer 

(Diplomingenieur) and began his employment with Firma Carl Freudenberg on 

October 1, 1970. Initially he was active in the industrial operations of 

Freudenberg and then entered the Patent Department on March 1, 1975. The 

Patent Department was supervised by an attorney and he was trained in German 

patent law and assumed responsibility for filing patent applications for Firma 

Carl Freudenberg. (Moldenhauer CX-61 at 1). 

104. The Invention Notification signed by the inventors and the "5% 

contributors" which was sent back to Moldenhauer on September 16, 1975, 

requires in paragraph 7(a) thereof the signers to list 

"(a) External Prior Art (Domestic and Foreign Patent 
Applications and Patents, Publications in Journals, 
Leaflets and the like, prior public use):" 



The only entry in tejis space is a reference to the Burk patent application 

draft of August 22, 1975 (CX-68) which contains a general description of the 

prior art as then reflected in the German patent application as filed and in 

the U.S. patent at issue. It does not refer to any Freudenberg-generated 

prior art. Paragraph 7(a) of the Invention Notification requires the 

inventors and others involved to list prior art leaflets, prior use, prior 

sales and the like, but no entry was made by any of the ten signers of the 

document. 

the Freudenberg Invention Notification form since the Patent Department is 

responsible for insuring that no prior art, including Freudenberg generated 

prior art, stands in the way of patent filing; that the Patent Department 

routinely ensures that the inventors or other involved persons did not engage 

in prior public acts which could impair patenting o f  the invention, before 

Moldenhauer testified that that paragraph 7 is an important part of 

patent application filing is authorized; that this is confirmed by the absence 

of entries in paragraph 7(a) (other than the reference to the Burk patent 

application draft which disclosed background prior art of other companies), of 

the Invention Notification signed by 10 inventors and contributors assisting 

in the invention disclosure process. (Moldenhauer CX-61 at 5, 6). 

105. Respondents Request for Admission Nos. 6, 7, 8, 9 and 10 and 

complainant's answers thereto reads: 

6. 
Viledon "Compact Grob" filter at the International 
Fachmesse Senitar Heizung Klima trade show held in 
Frankfort, Germany for attendees to inspect in March, 
1985. [sic]. 

Admit that you displayed a physical example o f  the 

RESPONSE: DENIED. 

7. Admit that you displayed a physical example of the 
Viledon "Compact Grob" filter at a Stavanger, Norway trade 
show in May 1975 for attendees to inspect. 
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RESPONSE : DENIED. 

8. Admit that you displayed a physical example of the 
Viledon "Compact Grob" filter at the Goteborg, Sweden trade 
show in May 1975 for attendees to itlspect. 

RESPONSE: DENIED. 

9. 
Viledon "Compact Fein" filter at the International 
Fachmesse Sanitar Heizung Klima trade show held in 
Frankfurt, West Germany in March 1975 for attendees to 
inspect . 

Admit that you displayed a physical example of the 

RESPONSE: DENIED. 

10. 
Viledon "Compact Fein" filter for inspection by attendees 
at a May 1975 Stavanger, Noway trade show. 

Admit that you displayed a physical example of the 

RESPONSE: DENIED. 

(RTX-013 at 9). 

106. Respondents' Interrogatory lbs. 6, 9 end 23 and colrsplainant's 

answers read: 

6. If the response to request for admissions nuatbar 6 is 
anything other than an unequivocal admission, specify what 
portion of the request is not admitted, the factual basis 
for failing to admit, the identity of the person or persons 
most knowledgeable about the subject matter of the request; 
if the request can be altered slightly so that it may be 
admitted, state what alterations can be made so that the 
request is admitted. 

RESPONSE: This request for admission is denied outright. 
As is set forth in response to Interrogatory No. 23, infra, 
no prototypes were in existence at the time of this trade 
show. Those most knowledgeable include Hessrs. Csell, Burk 
and Huber. 

9. I f  the rasponse to request for admissionr number 9 Ls 
anything other than an unequivocal admission, specify what 
portion o f  the request is not admitted, the factual basis 
for failing to admit, the identity o f  the person or perrons 
most kowlcdgeable about the subject matter of the request; 
if the request can be altered slightly so that it may be 
admitted, state what alterations can be made so that the 
request is admitted. 
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RESPONSE: 
As  is set forth in response to Interrogatory No. 23, infra, 
no prototypes were in existence at the time in question. 
Those most knowledgeable include Messrs. Gsell, Burk and 
Huber . 

This request for admission is denied outright. 

23. When were the filters depicted in Exhibit 1, or 
similar products, first fabricated; when were such products 
first sold; to whom were the products first sold; what 
Freudenberg employees were involved in the initial sales; 
when were such products first offered for sale to persons 
in the United States; when were such products first sold in 
the United States. 

RESPONSE: The first prototypes were fabricated sometime in 
1975, not earlier than September, and were first sold in 
November/December 1975. Complainant does not know the 
identity of the first customer. Mr. Huber is the most 
knowledgeable employee regarding this matter. 

The first sales in the United States were in mid-1977. 

(RTX-013 at 17, 20 and 34). 

107. Complainant's Interrogatory No. 21 and respondents' response 

thereto sented on September 21, 1987 read: 

Interrogatory 21 

If Respondent is aware of nonwoven gas filter apparatus 
manufactured and sold by complainant under the name 
"Viledon" (hereinafter "Viledon Gas Filter Elements") , 
state the date and circumstances under which Respondent 
first became aware of the design or structure of such 
filters . 
Answer to Interrogatory 21 

April 1975 at the I.S.H. Exhibition in Frankfurt. 

Respondents' Pieter K. Borkent is the sole person identified as the person who 

prepared or participated in the preparation of the answer to this 

interroatory. (CX-38 at 27, 38). 

108. In deposition on November 19, 1987, Borkent testified: 

Q You mentioned, Dr. Borkent, that you had 15 or 20 
Freudenberg brochures that you received over time; is that 
correct? 
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A Me, personally? Or the company has? 

Q Yes, the company. I think you mentioned that number 
just within the last half hour. 

A You have to realize that Freudenberg exhibits at least 
somewhere between 4 and 10 times in various countries in 
Europe and distributes various languaged documents, all 
pertaining to the same thing, but in different languages, 
And, so, when we pick up these things, they go sometimes in 
the files and sometimes they do not go into files. 

* * *  
Q Now, Dr. Borkent, when did you receive the document 
marked Exhibit 9 [RTX-0061, original? 

A 
were held in early 1975, whether it be the ISH exhibition 
in Frankfurt in March, or Gotenborg, I do not exactly 
remember which of the three, but they were - -  
Q You mentioned ISH, Frankfurt. Then you mentioned 
Gotenborg and what else? 

I received that during either one of three shows that 

A Stavanger. 

Q Stavanger in a place where? 

A In Norway. 

Q Is that an international exhibition? 

A Not really. It is intended more for the Norwegian 
market. 
the North Sea, it has become much more of an international 
market place than it was before. 

But also because of the gas and oil exploration in 

Q But in 1975, what was the situation? 

A That was then starting to happen. 

Q Dr. Borkent, I am sure you recall that in September of 
this year you answered certain Interrogatories from the 
Complainant in this case. Indeed, you are identified as 
the person who prepared or participated in the preparation 
of the Answers to these Interrogatories. In fact, you are 
the only person that is listed there. 
supplying information to respond to those? 

Do you recall 

A Yes. 

142 



Q In response to Interrogatory 21, you identified an ISH 
exhibition in Frankfurt as having taken place in April of 
1975. Correct? 

A Yes. 

Q 
supplied that answer? 

A These exhibitions are always - -  

Was that true t o  the best of your belief at the time you 

Q Could you, would you answer the question? Was that true 
to the best of your belief at the time you supplied that 
information? 

A Yes. 

Q And you understand you are t o  tell the truth in 
responding t o  the formal discovery requests like this? 

A Yes. 

Q 
receive different information as to the time of the 
Frankfurt ISH exhibition? 

Did there come a time when you altered your response or 

A 
States. I understand that the exhibition, after checking 
the exhibition mariuals, was held in the last week of March. 

Q 1975? 

A Yes. 

Q So, you have access to a manual of exhibitions? 

A 

I responded t o  this question by memory in the United 

I usually buy a manual when I go t o  an exhibition. 

Q 
particular date? 

And you referred to that in attempting t o  verify that 

A Yes. The ISH exhibition is held every two years in a 
period at the end of March or first days of April, 
depending on how the years falls. 

Q In this manual of exhibitions that you have, I assume in 
your Dutch office? 

A No, I don't carry those things around. 

Q 

Or do you have it at APB, also? 

But you have it in the Dutch office? 
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A I did not see it. I saw a photocopy of the specific 
page that Freudenberg was exhibiting that we requested in 
late September from the Frankfurt organization to identify 
the exact date. 

Q 
to something like a manual in the possession o f  Filtrair or 
did you go outside your - -  

Let me clarify how you got the exact date. Did you go 

A I went outside. 

Q You approached the Frankfurt fair people? 

A Yes. 

Q And did they have a manual of exhibitions? 

A They keep all the manuals from prior years. 

Q They keep the manuals. So, you got the pertinent page 
from them. So, the manual you are talking about is of the 
Frankfurt fair organization, obtained from them? 

A Yes. 

Q So, you didn't keep the manual. You had to go to 
Frankfurt to get the pertinent page? 

A Yes. 
I had that manual. 

I have many manuals but I didn't even look whether 

Q Did you write to Frankfurt? Did you go there? 

A No, my patent counsel just called them for the page. 

Q Mr. Eilbrecht? 

A To establish the exact date. 

Q 
date? 

He called them on the phone and they gave him the March 

A No, they sent him copies of the manual. 

Q 
the exhibitions in Gotenborg and Stavanger? 

Now, have you taken similar steps to verify the date of 

A I believe so. 

Q What did you do with respect to the Gotenborg exhibition? 
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A I d i d n ' t  do anything 

Q Who did? 

A Mr. E i l b r e c h t  d id .  

Q And what d i d  he f i n d  with r e s p e c t  t o  Gotenborg? 

A That it was i n  approximately t h a t  same time frame. I do 
n o t  r e c a l l  t h e  e x a c t  d a t e s .  

Q 
A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

The same time frame meaning 1975 o r  what? 

April/May. 

But do you know it  wasn't June o r  Ju ly?  

Not J u l y ,  no. 

June, maybe? 

It could be  e a r l y  June. 

Why do you say  t h a t ?  

That was e s t a b l i s h e d .  

By whom? 

By d i s c u s s i n g  t h e  fairs t h a t  took p l a c e  i n  t h a t  time 

D e f i n i t e l y  b e f o r e  t h e  summer. 

What b a s i s ?  

frame, 

Q With whom? 

A With M r .  E i l b r e c h t .  

Q So ,  Mr. E i l b r e c h t  t o l d  you t h a t  t h e r e  was a fa i r  i n  
Gotenborg - -  
A No, no. I l e d  [ s i c ]  him t o  i n v e s t i g a t e  t h e  exact d a t e s .  

Q Y e s ,  but  a f ter  you d id  t h a t ,  he i s  t h e  one t h a t  suppl ied 
t h a t  information? 

A That confirmed. 

(Borkent dep. CPX-2 at 85, 88 t o  93). 

109. Borkent continued in d e p o s i t i o n :  

Q 
APB o r  anywhere else t h a t  would i n d i c a t e  t h e  d a t e  o f  t h e  
Gotenborg fair? 

Do you have anything i n  your records  a t  F i l t r a i r  o r  a t  
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A I wouldn't know. 

Q Did you attend that fair? 

A Passed through. 

Q Passed through. How much time did you spend there? 

A Usually one day. 

Q But, principally, at that time, on behalf of 
Hunter-Douglas; right? 

A It varied. 

Q Your employer in 1975 was Hunter-Douglas. 

A Yes. 

Q Yes. 

Q 
responsibilities? 

You had a full-time position with substantial 

A Right. 

Q Did Hunter-Douglas exhibit at the Gotenborg fair? 

A No. I would generally take days off. 

Q And you passed through, as you put it, the Gotenborg 
fair. 
were actually there? 

But you have no documents that would indicate you 

A No. Just like I don't have any documents that I looked 
for a book with all exhibitors in 1975 at the ISH. These 
exhibitions take place every two years in all these 
countries. 
exhibition. 

And I do not keep records of every single 

Q What hotel did you stay in, in Gotenborg? 

A I do not recall. 

Q What hotel did you stay in, in Frankfurt? 

A I have stayed in so  many hotels in Frankfurt, that I do 
not recall which one it was at that time, but most likely 
in a town called Langen, a small place outside of Frankfurt 
away from the high volume number of visitors. 
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Q How many exhibitors were at the Gotenborg fair? 

A I do not know, but these fairs are usually fairly large 
with a couple of halls with at least 40-50 booths per hall 
or even more. 

Q But you have no specific recollection of any in the 1975 
fair in Gotenborg? 

A You must realize that I see tens or I must have seen 50 
to 80 fairs since - -  from now back to that period. 
Q I appreciate that. 
at the Gotenborg fair specifically to your concrete current 
recollection? 

Do you recall any of the exhibitors 

A They are always the same ones every year or every two 
years or every four years whenever it was. 
manufacturers of heating and ventilating equipment and, of 
course, the Gotenborg fair is primarily made up of Swedish 
manufacturers, but also the Swedish representative or 
distributor of Freudenberg products which at that time was 
a company called Ultramare. 

They are 

Q Do you recall seeing a booth by Ultramare? 

A 
to Gotenborg. 

I remember seeing booths of Ultramare every time I went 

Q Well, that is not quite the same. And, Dr. Borkent, I 
appreciate the problem. It's a long time ago. You have 
visited dozens of fairs and it must be very, very difficult 
for you to recall. 
an alleged 1975 exhibition at Gotenborg and I ask you 
whether you recall a Ultramare booth at that particular 
fair according to your own current knowledge. 
don't know, you can say that. 

But I am asking you specifically about 

And if you 

A I want to answer to truth, that I cannot recall 
specifically that one because I have too many recollections 
of too many shows that I could identify 12 years after the 
fact exactly that one. 
about a fair in Gotenborg of a month ago, I would be able 
to be more specific. 

If you would ask me specifically 

(Borkent dep. CPX-2 at 93 to 96). 

110. Borkent continued in deposition: 

Q And, indeed, you were, Dr. Borkent, with respect to the 
more recent fairs in the United States. You remembered the 
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4 
t 
i 

hotel and similar things. 
long time. I am trying to develop some facts. 

And I appreciate 12 years is a 
t 

Let's move on to Stavanger, Norway. Did you attend that 
fair? 

A Again, I went through there. Since I had never much 
time because I had another employer, when I went, I went , 

fairly quickly. 

Q 
in Rotterdam and you flew up to Stavanger, which is a 
rather small town in Norway. 

But you took time off from your regular work in Holland, 

A Yes. 

Q And you remember specifically doing that in 1975? 

A I speak Norwegian and I know the country very well. 

Q 
Norwegian, but I am interested now about Stavanger in 
1975. 

I have no quarrel with the fact that you speak 

What hotel did you stay at when you were there? 

A I do not recall. 

Q Did you overnight? 

A I must have overnighted somewhere. I do not recall 
whether that was in Stavanger or in Oslo. 

Q Do you recall where the fair was in Stavanger? 

A Just some exhibition hall. 
closely - -  they are all very similar. 

I do not really watch very 

Q 
1975 was? The number of exhibitors? 

A 
small compared to the one in Frankfurt. 

Do you recall how large the alleged Stavanger fair in 

Much smaller than the one in Gotenborg and extremely 

Q Do you recall any of the exhibitors in Stavanger? 

A 
their Norwegian distributors which are basically, again, 
Scandinavian companies producing air filters like Camfil 
and Freudenberg. 

I recall that there were companies represented through 

Q 
years. 
in Stavanger in 1975? 

But my question was not what was usual in the past 12 
My question was do you recall specific exhibitors 
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A I recall a company called Ove Soda1 that was the 
representative in Norway for Freudenberg. 

Q You recall they had a booth? 

A. Yes. 

Q What did the booth look like? 

A I do not remember any exact make-up. 

(Borkent dep. CPX-2 at 96 to 98). 

111. Borkent continued in deposition: 

Q Did you go to Stavanger in connection with your work at 
Hunter-Douglas? 

A No. 

Q Did it not exhibit at Stavanger? 

A They did not - -  I was not involved in any business in 
Stavanger for Hunter-Douglas. I did attend the ISH 
exhibitions with them having product there. 

Q Yes, but Hunter-Douglas was not an exhibitor in 
Gotenborg or Stavanger at any time? 

A No. They did not market there products there. 

Q So, you, according to our testimony, took time off from 
your full-time job in Rotterdam to go to these places to, 
as you said, pass through the fairs. 

A Yes. 

Q And you also stated that the fairs didn't vary much over 
the years. That's why your recollection is sort of merged; 
isn't that right? 

A They are all the same. 

Q They are all the same. 
held? 

How often is the Gotenborg fair 

A 
month, again. 

I believe every four years. It was held this past 

Q How often is the Stavanger fair held? 
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A A l s o ,  every f o u r  y e a r s .  These fairs vary. Sometimes 
they a r e  t h r e e  y e a r s  and sometimes they a r e  f o u r  because 
organiz ing  committees sometimes change schedules .  

Q Did you go t o  these  fairs  i n  the  company o f  anyone o r  
were you by y o u r s e l f ?  

A I was by mysel f .  

Q Do you recall  meeting anyone i n  Gotenborg? 

A I met people t h a t  I d id  not  do bus iness  w i t h ,  s o ,  I do 
n o t  r e c o l l e c t  p e r s o n a l i t i e s  t h a t  I knew a t  t h a t  time. 

Q 
Gotenborg i n  19757 

A No, I cannot.  

Can you recall anyone t h a t  you saw o r  met a t  t h e  fa ir  i n  

Q 
t h e  fa ir  i n  Stavanger i n  19757 

Can you remember anyone t h a t  you met o r  recognized a t  

A No. Those were new markets f o r  me. 

Q The answer i s ,  no? 

A No. 

Q Do you have any documentation, such as travel vouchers ,  
American Express r e c e i p t s ,  any document o f  any kind t h a t  
would substantiate t h a t  you were i n  fact i n  t h e s e  p l a c e s  a t  
t h a t  time? 

A No, I do n o t .  

Q D r .  Borkent ,  you say t h a t  you came i n t o  t h e  p o s s e s s i o n  
o f  E x h i b i t  9 (RTX-0061 o r  t h e  o r i g i n a l  t h e r e o f  a t  one o f  
t h e  t h r e e  fairs: F r a n k f u r t ,  Gotenborg, o r  Stavanger i n  
' 7 5 ;  r i g h t ?  That i s  what you are saying? 

A Yes .  

Q You, y o u r s e l f ,  s t a t e d  a s h o r t  whi le  ago t h a t  t h e  e x h i b i t  
according  to your b e l i e f  was p r i n t e d  when? 

A In month 4 o f  1 9 7 5 ,  being A p r i l .  

Q I n  A p r i l  of ' 75 .  But you t o l d  u s ,  a l s o ,  a few minutes 
ago, t h a t  you have never seen a Freudcnberg brochure which 
appeared p r i o r  t o  t h e  date  on t h e  last  page. 
r i g h t ?  

I s n ' t  t h a t  
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A Exhibit or showing the parts that we are discussing, the 
gas filter element. 
prior to that date. 

There are brochures of filter mats 
Not showing gas filter elements. 

Q 
do you recall that a little earlier today you stated that 
you have never seen a Freudenberg brochure or leaflet that 
bore what you considered to be a printing date that was 
distributed prior to that date. You said that earlier and 
I am just trying to put it into context here. 

I'm not sure you understood my question. My question is 

A Bearing a picture of a gas filter element, I must add. 

Q Well, all right. Let's talk about those brochures. 
That's right. You have never seen one prior to the date 
that you identify as a printing date; right? Now, you 
revised your Interrogatory response to our Interrogatory 
21, where you had said April 1975 to us. In September '87, 
you revised that to March 1975 and October '87 when you 
apparently were unable to confirm the April date. What 
makes you think you gained possession of Exhibit 9 at the 
Frankfurt fair which was held at a time prior to what you 
called the printing date of the exhibit? 
say that? 

What makes you 

A I say that because in the same period of time, that fair 
is always being held. And in some years, the fair is held, 
and since 1975, it has been held now seven times. These 
fairs take place between the dates somewhere the 24th of 
March and the 2nd or 3rd of April. 

Q So, you really cannot distinguish today from your own 
recollection between the various ISH fairs held in 
Frankfurt? 

A 
these bag filters, pocket filters at the Freudenberg booth 
over the years and, of course, the first time that they 
came out with these products was in 1975. And this 
brochure is a brochure that is very rudimenmtary and 
clearly indicating to be the first brochure and also 
indicated by the date and the time that this product was 
launched. 

I can to the point that to my mind I recollect seeing 

Q 
over the years. 

I understand that you've seen many Freudenberg brochures 

A Yes. 

Q But I am interested in at the moment is whether you have 
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a specific current recollection that you saw Exhibit 9 
[RTX-006) in March 1975 at the Frankfurt ISH fair. 

A 
the ISH Fair in Gotenborg or the Stavanger fair. 

I said I already am not sure whether it was either from 

Q I am focusing on the Frankfurt fair. 
what I think is a simple question. 
specific present recollection of having been given this 
Exhibit 9 .  

I am asking you 
Do you have the 

(Borkent dep CPX-2 at 98 to 102). 

112. Borkent continued in deposition: 

Q Whether you gained possession of Exhibit 9 [RTX-O06) in 
March '75 in Frankfurt. Can you say that specifically 
today that that is what happened? 

A My declaration was already implying that it was at 
either of the three, which means that it is not specific at 
either one single o f  the three. 

Q 
Frankfurt in March '75; correct? 

You cannot remember specifically that you got it in 

A 
three. 

I have stated that on paper that it was at either of the 

Q Well, I want a yes or no. You do not remember - -  
A You are trying to tell me to deviate from what I wrote. 

Q No. I ' m  not trying to do that. I am trying to gain 
some hard facts. And I am asking you whether you have a 
specific recollection of having gained knowledge of this 
particular document, Exhibit 9 ,  in Frankfurt in March '75. 

A 
which exhibition I collected that brochure of the three. 

I do not recollect twelve and a half years later at 

Q Why Dr. Borkent, do you mention Frankfurt and Gotenborg 
and Stavanger in this paper you are talking about? 

A 
being talked about and launched at the time. 

Because they were exhibitions where these products were 

Q 
of product? 

Were there any other exhibitions in 1975 for this sort 

A 
Exhibition is an exhibition that stands out as the leading 

Not that I recall that I specifically remember. The ISH 
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exhibition where Freudenberg in its home country is always 
present with the largest booth and the largest display. 

Q We supplied to you certain documents from the Frankfurt 
Fair in response to Respondent's request for production of 
documents. And I suspect your counsel and your Dutch 
Agent, Mr. Eilbrecht may have the same thing, but in any 
event, we supplied it t o  you. 

A I saw that this morning. 

Q You saw it. I'll let you look at it again. 

A I saw that in Holland. 

Q Yes. Is  that a catalogue of the March 1975 ISH FAir in 
Frankfurt? 

A Yes, it is. 

MR. FELFE: Let's get that marked as Exhibit 10. 
(The document referred to was 
marked for identification as 
Borkent Exhibit No. 10). 

BY MR. FELFE: 

Q Now, Dr. Borkent, apart from the cover page there is, as 
you saw this morning, a page 559 that lists the location of 
the Frankfurt booth and the products displayed there. 
Since you speak German, would you give me that. 

You have completed your review of the document? 

A Yes. 

Q 
of Freudenberg products exhibited at the Frankfurt Fair? 

Is there mention of any pocket filters in the catalogue 

A At this specific one? 

Q At this specific one, March 1975. 

A The only one that I can recall that could have been 
there is the document that I have supplied which I am not 
sure whether I picked it up at this fair or at the two 
fairs in Scandinavia. 

Q Dr, Borkent, please listen to my question. You have 
just looked at Exhibit 10. And I am asking you, since it 
is in German, and you speak German, is there any mention in 
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t h e  o f f i c i a l  cata logue o f  which t h e  p e r t i n e n t  pages 
c o n s t i t u t e  E x h i b i t  10  o f  any pocket  f i l t e r  product o f  
Freudenberg because a l l  t h e i r  goods a r e  l i s t e d ;  r i g h t ?  

A No, they a r e  n o t .  The a i r  f i l t e r ,  the f i l t e r  ( ? )  i s  a i r  
c l e a n e r s .  And any a i r  f i l t e r ,  whether it i s  a mat or a 
pocket  f i l t e r  i s  an a i r  f i l t e r .  And, if I may expand on 
t h a t ,  above Freudenberg i s  l i s t e d  two companies, t h r e e  
companies, (German Company) who makes a i r  f i l t e r  p o c k e t s ,  
pocket  f i l t e r s .  So t h e i r  booth was f i l l e d  with pocket  
f i l t e r s  . 

Delbag GmbH F i l t e r s  makes pocket  f i l t e r s  and was 
e x h i b i t i n g  pocket  f i l ters .  C . M . W .  Detr iebe  i s  a company 
c o n s t r u c t i n g  pocket  f i l t e r s ,  a l l  o f  s y n t h e t i c  f i b e r  and 
nonwoven media. 
f i l t e r s ,  even manufacturing pocket  f i l t e r s  t h a t  are 
welded. A t  t h a t  t i m e ,  they were a customer o f  Freudenberg. 

Gertsch i s  a company manufacturing pocket  

Going down t h e  l i s t :  LUWA i s  a l s o  a manufacturer o f  
pocket  f i l t e r s  and so i s  A .  W .  Schirp l u f t f i l t e r  who was 
purchasing m a t e r i a l  from us and making pocket  f i l t e r s  and 
were e x h i b i t i n g  them. 

(Borkent dep. CPX-2 a t  102 t o  106) .  

1 1 3 .  Borkent continued i n  d e p o s i t i o n :  

Q I am going t o  ask it once and would a s k  you t o  c o n f i n e  
y o u r s e l f  t o  t h e  quest ion.  
t h e  Freudenberg e x h i b i t  and asked you whether t h e  product 
e x h i b i t e d  a r e  l i s t e d  t h e r e .  
s p e c i f i c a l l y  t o  t h e  bottom o f  page 559. 
mention o f  a pocket  f i l t e r  product i n  t h a t  l i s t i n g ?  

I pointed you s p e c i f i c a l l y  t o  

And I p o i n t  you once again 
Do you f i n d  a 

A It does not  s p e c i f i c a l l y  say t h a t  in t h i s  l i s t i n g .  But 
t h e r e  a r e  f ive  o t h e r  companies t h a t  do not  s p e c i f y  t h a t  
e i t h e r  and t h a t  are a l l  manufacturers o f  pocket  f i l t e r s  on 
t h e  same page,  under t h e  same heading and grouping. 

Q But so what? Freudenberg, you say t h a t  you saw t h e  
Freudenberg pocket  f i l t e r  a t  a Frankfurt  f a i r  i n  March ' 7 5 ,  
t h i s  f a i r ,  E x h i b i t  10. 

MR. KILE: That rnischaracter izes  h i s  answer. He s a i d  he 
saw it a t  one of t h r e e .  S e v e r a l  times. 

MR MR. FELFE: 

Q 
a t  Frankfurt?  

Do you want t o  withdraw your testimony t h a t  you saw it 
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A I did not say that I saw it at Frankfurt, I saw it at 
either of three exhibitions. 

Q The fact is, Dr .  Borkent, is that we have a record 
here. It is the official catalogue of the March 1975 ISH 
Exhibition in Frankfurt. Germans, being quite thorough, 
lists in detail the location of the booth. 

A So does every other manufacture at the time. 

Q Maybe the Scandinavians - -  
A They all do. 

Q It's in Hall, looks like 6 ,  Corridor C, Booth 6038. 

A That's common in every exhibition. 

Q It lists Karl Freudenberg, Viledon Works, and it lists 
at least six different types of products. My question is 
very simple. Are pocket air filters among those products 
listed for Freudenberg? 

A In this list, no. 

Q Thank you. And, furthermore, if your earlier testimony 
is correct, that the leaflets that carried what you say is 
a printing date did not in fact become available until that 
printing date or after, it was physically impossible to 
have a March printing being available and handed out in 
March. 
a March fair; isn't that right? That would be quite 
impossible. 

An April printing being available and handed out at 

A I did not testify that it could only be at the ISH. 
i s  too long ago that I would remember exactly which fair it 
was. And there were three fairs at that time. 

Q I will make the question more specific. If Exhibit 9 
was, in fact, produced only in April ' 75  or after, it would 
have been physically impossible for you to have received it 
in March 1975 at the Frankfurt ISH; right? 

It 

A You could think that, but it was not physically 
impossible that they uere still exhibiting at that fair 
with another copy. 
printed in April 1975. 

But at least this one seems to be 

Q So, with respect to this Exhibit 9, I am going with what 
you gave us. That's the reason I'm using this. 

A Yes. 
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Q This is what you gave us. All you gave us with the 
exception of the later exhibits which have been marked. It 
is quite impossible for that exhibit to have been handed to 
you in March 1975 isn't that right? 
until April '75 or after. 

If it wasn't produced 

A There is no way I can prove that things that were coded 
for '75 were not distributed in the last week of March. 

Q Is there any way you can prove that things coded for '75 
were distributed at any time? 

A I was not at - -  
Q You said earlier that the ISH was sometimes in March, 
sometimes in April, depending how the weeks went; right? 

A I do not recollect every single date of the last seven 
exhibitions. 

Q And you said that when it was in the March, it was the 
last week in March? 

A Usually i s  it always in that area of time. I would 
think that and this is just a wild guess. 
and Monday falls on the 28th or 29th of March, than [sic] 
the exhibition i s  not held in that weekend. 

If Easter Sunday 

Q This was not, in fact, held in the last week o f  March. 
It was held between the 19th and the 23rd of March in 1975? 

A Yes. 

* * *  
A Because I told you earlier, I had 15-20 or more copies 
of simrlar brochures and they varied in date o f  printing, 
and language that they were written in. 

(Borkent CPX-2 at 106 to 109, 118, 119). 
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VII. Validity and Infringement 

114. Carl J. Bauder was qualified as an expert for respondents in 

air filter construction and end design. (Tr. at 325, 326). 

115. Bauder is currently employed by the Cambridge Filter 

Corporation of Syracuse, New York. Cambridge sells respondents' Filtrair 

products. Bauder developed two of the products which Cambridge currently 

sells :  

Engineering degree in 1957 from the General Motors Institute of Technology in 

Flint, Michigan. (Bauder RTX-001 at 2 ,  3; Bauder Tr. at 236). 

the Cambridge Hi-Cap and Hi-Flo filters. Bauder received a Mechanical 

116. Richard D. Rivers was qualified as an expert for respondents on 

the design and development of general ventilation air filters. 

383). 

(Tr. at 382, 

117. Rivers began his career with American Air Filter Corporation as 

a physicist in 1949 and left American Air Filter in 1986 to help start 

Environmental Quality Sciences. 

and completed two years of graduate study including one year at Texas A & M 

University in physics and one year in chemical engineering at the University 

of Louisville. (Rivers RTX-002 at 1, 2 ) .  

He holds a B.A. degree from Haverford College 

r 

118. Rivers believes he has more than ordinary skill in the art. 

(Rivers Tr. at 482). He first saw a filter like complainant's CPX-5 about a 

week before commencement of the hearing. 

the Viledon filters of  the type represented by RPTX-1 and CPX-5, 

He has had no direct experience with 

However 

during Rivers' tenure in research at American Air Fglter "we tested some 

Viledon filters". (Rivers Tr. at 535, 552, 553). 

157 



119. Dr. Werner Bergman was qualified as an expert for complainant 

(Tr. at in gas filtration and gas filters without objection by respondents. 

751, 752). Bergman has been at Lawrence Livermnore National Laboratory in 

Livermore, Calif. since 4976. He is presently a project manager there. He 

has particular responsibility for developing and evaluating filters for the 

nuclear industry. Prior to going to Livermore, he had experience in the 

measurement of particulates at the Ford Motor Company and did research 

involving measuring particle size distribution at Wayne State University where 

he received a Ph.D. in physical chemistry. He has been actively involved in 

outgide consulting work relating to gas filtration and has consulted for 

govanment agencies as well as major corporations. 

patentee on the following U.S. patent@: U.S. 4,687,579 for "Sintered Composite 

Medium and Filter", U.S. 4,623,365 for "Recirculating Electric Air Filter," 

U . S .  4,581,046 for "Disk Filter", and U.S. 4,405,342 for "Electric Filter With 

Movable Belt Electrode". (Bergman CX-59 at 1, 2; CX-51; CX-52; CX-53; CX-54). 

Bergman is the sole 

120. Bergman testified: 

Q 
ventilation filter equivalent to the Hi-Flo, the Cambridge 
Hi-Flo or the T-607 

Have you ever actually designed such a general 

A Yes, many models. 

Q 

A Let me qualify that, though. The university os 
California is not in a profit position. 
patent every one of my inventions, I would have a list of a 
hundred. 

But none of them have been patented? 

If they were to 

Q So should I take from your angwer then, that you've 
never designed a general ventilation filter that has 
actually been commercially sold? 
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A Correct. 

(Bergman Tr. at 761, 762). 

121. As to the level of ordinary skill in the art, respondents' 

Bauder testified: 

A person of average skill in the air filter art should 
possess several years of production and design experience, 
not-withstanding education. Someone with a formal 
technical education could claim ordinary skill more 
quickly, however, some practical experience would still be 
required. 
general knowledge of the design and construction of most 
commercially marketed filters. 
recognize the function of each constituent part of common 
air filters and identify equivalents to those parts. 

A person having ordinary skill would possess a 

He would be able to 

The term "average skill" meant "ordinary skill" to Bauder. Also to Bauder 

"several years . . .  experience" meant three to five years experience working in 
the business concerned with engineering type or technical type experience. 

(RTX-001 at 8; Bauder Tr. at 322, 323, 324). ' 

122. Respondents' Rivers testified: 

A person of average skill in the air filter art in 1975 
would possess a related technical degree and have 
approximately two to four years of production and design 
experience. Someone with a graduate degree possessing a 
minimum level of practical experience would fall into this 
set. Also, someone without a technical degree could claim 
ordinary skill with say three to five years of production 
and design experience. The air filter business is neither 
labor nor capital intensive. This results in a great many 
"garage-shop" operations which are run by those possessing 
a minimum of technical training. The real key to a claim 
of ordinary skill is experience. Any meaningful level of 
hands-on experience will suffice. 
skill would possess a general knowledge of the design and 
construction of most commercially marketed filters. 
would ba able to recognize the function of each constituent 
part of common air filters and identify equivalents to 
those parts. 

A person having ordinary 

He 
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(RTX-002 at 6, 7). Complainant’s Bergman testified that one of ordinary skill 

in the art would have had several years of practical experience in filter 

design. He would be familiar with Cambridge Hi-Flo and Hi-Cap Silters and 

with the Bauder patents directed to those filters and would have been familiar 

with American Air Filter’s Dri-Pak filters and Rivers’ ‘154 patent directed to 

the Dri-Pak filter. (Bergman CX-59 at 17, 18). 

123. U . S .  Pat. No. 3,190,059 (the ‘059 patent) titled “Pocket 

Filter” issued on June 22, 1965 to Carl J. Bauder and Charles G. Hart and is 

based on an application filed on May 3, 1962. (RTX-007). 

124, The ‘059 patent discloses that its invention: 

is directed to a filter cartridge construction wherein the 
need for supporting grid work [as for example in the 
filter construction of Engle et a1 2,907,407 and 
2,907,4081 is eliminated, and in which the extended areas 
of flexible filter media are arranged in a multiple pocket 
form, the pockets of which are partly sustained, during 
air flow, by the inflation effect resulting from 
differential pressure. When air flow i s  terminated, the 
multiple pockets of the filter, being flexible, tend to 
fold and can be folded out of the way, and thus do not 
obstruct any substantial length of air duct downstream of 
the supporting casing. Thus such air duct is accessible, 
and free of rigid grid work within the duct. 
elimination of such grid work constitutes a saving in 
initial installation expense, and permits the use o f  air 
ducts, wherein the filter media is disposed, of a minimum 
length. 

The 

More particularly, the filter cartridge of the invention 
is composed of a casing, in which are disposed and mounted 
the open ends of a plurality of like pockets vertically 
disposed, and arranged side by side, and in which each 
individual pocket comprises an elongated fold of filter 
media to form the vertical pocket. 
pocket is provided with a series of horizontally extending 
rows of filamentary stays of gradually decreasing length 
from the upstream end of the pocket, which stays serve to 
control the spacing between the flanks of each pocket, to 
prevent intercontact between adjacent flanks of adjacent 
pockets. Such stays further serve to assist each pocket, 

Further each such 
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when inflatedlfrom differential pressure, into assuming a 
symmetrical form about a vertical plane, with the adjacent 
flanks thereof lying substantially in planes converging 
downstream at the tip end of each pocket. 

* * *  
Each pocket . . .  may be formed of a single relatively long 
rectangular sheet of filter media, which may be folded . . .  
to form two flanks . . . .  The side edges of the flanks are 
stitched together or otherwise secured along the top and 
bottom edges . . . .  
In order to achieve a pocket capable of satisfying the 
foregoing conditions, and capable of self support from the 
casing and airstream flow in symmetry about a vertical 
plane extending normal to the plane of the casing, each 
pocket is provided with a series of rows of filamentary 
stays, extending between the pocket flanks, the rows of 
filamentary stays extending parallel to one another and 
substantially parallel with the upper and lower stitched 
edges 36 and 38, and at right angles to the end fold 30. 
Such rows are indicatei in FIGURE 2 [reproduced below] at 
40. 

As shown in FIGURES 6 and 7, [reproduced below] each row 
o f  stays may in effect take the form of stitching, wherein 
the spacing between stitches is substantially uniform, but 
wherein each stitch comprises a portion which may be 
referred to as a stay, the length of which progressively 
decreases from stitch to stitch from the open end of the 
pocket to the downstream end thereof. In FIGURE 7, such 
stays are indicated by the reference characters 7 4  and 7 6 ,  
7 8  and 8 0 ,  and their length between flanks progressively 
decreases in approximately the manner shown, 

The stitching employed to form such stays may be of the 
chain stitch type, as shown in FIGURE 6 ,  wherein a single 
filament 90  extending along the outside of land 32 has a 
loop portion 94 extending along the outside of flank 32 
and the flank 34 and though the loop end 94 of the 
preceding stitch, the loop portion 92 extending along the 
outside of flank 34, as at 96 to receive the loop portion 
98 of the next stitch. The portion of the loop o f  each 
stitch extending between the spaced flanks 32 and 34 forms 
a stay which is adapted, together with the remaining 
stays, to provide a maximum spacing between the flanks of 
the filter pocket. 

The rows of stays of uniform spacing and of gradually 
diminishing length coact with the flexible media to 
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provide, when inflated by the differential pressure of the 
airstream, a series of outstanding pockets, separate from 
and spaced from each other. 
gradually converging in the direction of air flow, and the 
rate of flow within each pocket from inlet end to tip end 
is quite uniform by reason of the uniform escape of air 
through the media flanks. 

Each pocket has its flanks 

Thus the wedge shape of the pocket provides a 
corresponding decreasing cross section adequate to handle 
the air, which is gradually diminished by the air that has 
passed through the pocket flanks. 
for forming the stays has been referred to as an 
economical and desirable mode of constructing the pockets, 
any suitable form o f  stitching, as will produce the stays 
MY be eaployed, the purpose of Se stitching being merely 
td provide a means for forming rows of stays which will be 
effective when taut to cooperate with the flanks of the 
filter media in providing symmetrical support for the 
pockets, when inflated by differential pressure resulting 
from the air stream flowing through the media. In fact, 
while stitching is found to be a economical means for 
providing means to fix the spacing between the flanks in 
the converging manner described, instead of rows of stays, 
webbing, thln flexible sheet material, perforate or 
otherwise, in the form of long tapered fingers can be 
employed, the side edges being sewed or otherwise secured 
to the opposite flanks to provide the graduated converging 
spsc fng . 

While chain stitching 

(RTX-007, col. 1, liner 25-57, col. 2, lines 33-38, col. 3, lines 
32-63, col. 4, liner 49-75, col. 5, lines 1-3). 

125. FIG. 2, 6 and 7 of the ‘059 patent are: 

162 



163 



126. The Bauder '059 patent  teaches  t h a t  "if des i red"  the  upper 

edges of each o f  t h e  pockets  may be t i e d  t o g e t h e r  with a f l e x i b l e  tape  secured 

t o  the  midpoint o f  t h e  upper edge of each pocket .  

a l l  H i - F l o  f i l t e r s  are made with such a tape. (RTX-007, c o l .  4, l i n e s  43-46). 

CPX-ll(a) shows t h a t  not  

127. The '059 p a t e n t  d i s c l o s e s  - -  
The f i l ter  media . . .  comprises a f l e x i b l e  mat ... o f  f i n e  
f i l t e r i n g  f i l a m e n t s  such as f i n e  f i b e r g l a s s .  
of t h e  f i l ter  media is provided with a l a y e r  of c o a r s e  
n e t t i n g  such as cheese  c l o t h  o r  open mesh f a b r i c  as is 
i n d i c a t e d  at .... Since  the  s t a y  por t ions  o f  t h e  s t i t c h e s  
pierce t h e  f i l t e r  media, and tend t o  form small bypass 
a p e r t u r e s ,  a l a y e r  o f  adhesive sealant i s  appl ied  t o  t h e  
e x t e r i o r  of both flanks of each p o c k e t ,  along t h e  s t i t c h  
l i n e s ,  and such adhesive semes t o  f i x  o r  l o c k  t h e  
s t i t c h e s ,  so t h a t  t h e  thread cannot s l i d e  o r  s h i f t ,  o r  
unrave l .  

The e x t e r i o r  

(RTX-007, c o l .  4 ,  l i n e s  8 t o  1 8 ) .  

1 2 8 .  According t o  t h e  '059 p a t e n t ,  with r e s p e c t  t o  t h e  c h i m d  

pocket  f i l t e r :  

I t  is d e s i r a b l e  t h a t  each pocket  be  s e l f  supporting from 
t h e  c a s i n g  and d i f f e r e n t i a l  pressure  c r e a t e d  by t h e  air 
stream, and t h a t  when i n f l a t e d  each ppcket assumes a 
symmetrical d i s p o s i t i o n  about a v e r t i c a l  plane extending i n  
a downstream d i r e c t i o n  from t h e  c a s i n g . .  I 

* * *  
The f i l t e r  u n i t ,  as thus completed, io mounted i n  an air  
duct  frame, with t h e  c a s i n g  l y i n g  i n  a v e r t i c a l  plana and 
t h e  open ends o f  t h e  pockatr  disposed v e r t i c a l l y .  I n  the 
absence  o f  a i r  f low c r e a t i n g  d i f f e r e n t i a l  p r e s r u r e ,  the 
free ends of t h e  f i l t e r  pockets  tend t o  f o l d  over  g e n t l y  
and depend downwardly. However, once such assembly i,s 
s u b j e c t e d  t o  an a i r s t r e a m ,  and consequent d i f f e r e n t i a l  
p r e s s u r e ,  t h e  pockets  i n  unison become i n f l a t e d  t o  t h e  
e x t e n t  permit ted by the  s t a y s ,  and a l l  pockets  become 
s e l f - s u p p o r t i n g  in p a r a l l e l  arrangement, and each p o c h t  
becomes s u b s t a n t i a l l y  symmetrical about a vertical central 
plane extending downstream perpendicular ly  from t h e  plane 
o f  t h e  c a s i n g .  If d e s i r e d  the  upper edges o f  each o f  the 
pockets  may be t i e d  together  with a f i b e r  f l e x i b l e  tape ... 
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secured to the approximate midpoint of the upper edge of 
each pocket. 
to pocket for group action when air flow commences to 
inflate and extend the pockets. 

Such a tape serves as an assist from pocket 

(RTX-007 col. 3, lines 14-22, col. 4, lines 32-48). 

129. Each of respondents' Bauder and Rivers testified that as to the 

Hi-Flo filter disclosed in the '059 patent 

These spacing elements [filamentary stays of the Hi-Flo 
filter] are attached to the opposite inclined wedge faces 
whereby the filter pocket is rendered self-supporting by 
the attachment of the pocket halves to one another, and the 
attachment of the spacing element to the pocket. 

(Bauder RTX-001 at 9, Rivers RTX-002 at 8 ) .  

130. Rivers testified that the term "self-supporting" with respect 

to the Hi-Flo patent meant that a backup wire grid is not needed in the 

filter. (Rivers Tr. at 537). 

131. The end use application of the Hi-Flo filter usually is 

intended for filtration of ventilation. 

as a high efficiency filter. 

efficiencies. Efficiency relates to the ability of the product to remqve 

airborne particulates that ranges from less than 20 to more than 99.99999 

percent particulates in the air. RTX-12d relates to a Hi-Flo filter. (Bauder 

Tr. at 238, 239, 240). 

The Hi-Flo filter is generally known 

The Hi-Flo filter is made in a variety of 

132. CPX-11 is a Hi-Flo filter. CPX-ll(a) is another Hi-Flo 

Bauder has had extensive experience in the actual operation of the filter. 

Hi-Flo filter. (Bauder Tr. at 249, 250,  272). 

133. As shown by CPX-ll(a), the pockets of the Cambridge Hi-Flo 

filter may be made of stitched, wedge-shaped sections. 
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134. According t o  Bauder, t h e  H i - F l o  f i l t e r  was developed from 

exper ience  gained during t h e  late 1950s from the  Cambridge R i g i d  Aerosolve and 

folding Aerosolve f i l t e r s  whiclh f i l t e r s  were p l e a t e d  ty-pe f i l t e r s  and were 

designed t o  fit i n t o  a wire frame. Bauder t e s t i f i e d  t h a t  those  f i l t e r s ,  

although f a i r l y  s u c c e s s f u l ,  had problems due t o  c o s t  and cumbersomeness; and 

t h a t  the  required  wire frame was i n t r i c a t e  and mating replacement f i l t e r s  i n t o  

the frame was cumbersome and tedious .  (Bauder RTX-01 a t  4 ) .  

135. According to  Bauder the  prime o b j e c t i v e  i n  a design c r i t e r i a  o f  

t h e  '059 p a t e n t  was t o  e l i m i n a t e  t h e  need f o r  a wire support ;  t h a t  t h e  wire  

support had been e s s e n t i a l  i n  f i l t e rs  t o  guard a g a i n s t  b i l l o w i n g ;  t h a t  without 

any support ,  t h e  f l e x i b l e  pockets  b i l l o w  out  when i n  use  and l o s e  t h e i r  wedge 

shape; t h a t  t h e  loss o f  the  wedge shape has  t h e  practical e f f e c t  o f  reducing 

the  u s e f u l  f i l t e r  s u r f a c e  and i n c r e a s i n g  t h e  pressure  drop a c r o s s  the  f i l t e r  

because once the  pocket  b i l l o w s ,  most o f  t h e  a i r  flows through the back o f  the 

f i l t e r  with the  s i d e s  rendered u s e l e s s  as they become paral le l  t o  t h e  air  flow 

and abut  a g a i n s t  t h e  neighboring pocket ;  and t h a t  as t h e  reduced e f f e c t i v e  

f i l t e r  s u r f a c e  now f i l t e r s  a commensurately l a r g e r  share  o f  contaminants ,  the 

f i l t e r  i s  then spent  sooner. 

p l e a t  i n t e g r i t y  was formulated which provided t h e  a b i l i t y  t o  f o l d  t h e  f i l t e r  

i n t o  a r e l a t i v e l y  small package f o r  s t o r a g e  while r e t a i n i n g  the f e a t u r e s  o f  

the  wire  supported v e r s i o n  and which was s a i d  t o  reduce t h e  c o s t  o f  t h e  f i l t e r  

cons iderably .  

Hart, and they  obta ined  U.S. Patent  3,190,059 ( t h e  '059 p a t e n t )  on the  H i - F l o  

f i l t e r .  (Bauder RTX-001 at  4, 5 ) .  

The concept o f  using f i lamentary  s t a y s  t o  ensure 

Bauder t e s t i f i e d  t h a t  he worked on t h i s  p r o j e c t  with Charles  
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136, Bauder t e s t i f i e d  t h a t  t h e  f i l t e r  o f  the  '059 p a t e n t  used 

threads of  gradual ly  decreasing length  as "we moved back from t h e  f i l t e r  

opening";  t h a t  by p u t t i n g  i n  s e v e r a l  rows o f  these  spacers  a c r o s s  each pocket  

t h e  b i l l o w i n g  was e l i m i n a t e d ;  t h a t  threads were chosen because they were cheap 

and easy  t o  i n s t a l l ;  t h a t  the  threads were simply sewed i n  using a decreas ing  

s t i t c h  sewing machine; and t h a t  Cont inental  and o t h e r  manufactures use  p l a s t i c  

swifts. (Bauder RTX-001 a t  5 ) .  

137. As a genera l  r u l e  if one wanted t o  g e t  t h e  same e f f i c i e n c y  but  

have a lower pressure  drop a c r o s s  the  whole f i l t e r  one would need a deeper 

( l o n g e r )  f i l t e r  as p i c t u r e d  i n  RTX-12d. (Bauder T r .  a t  2 5 8 ,  259) .  

138 .  F i b e r g l a s s  media i s  used i n  making a l l  of t h e  models i n  the  

H i - F l o  l i n e .  CPX-11 and CPX-11A have f i lamentary  s t a y s  i n s i d e  t h e  pockets  t o  

keep t h e  p l e a t s  from b i l lowing  out .  The f i lamentary  s t a y s  do not  prevent  t h e  

f i l t e r  pocket  f a c e s  from c o l l a p s i n g  and when 

faces of the  p o c k e t s ,  Bauder answered "No'. 

RTX-001 a t  3 ) .  

asked whether they s t i f f e n  t h e  

(Bauder Tr. at  258 ,  259; Bauder 

1 3 9 .  The '059 patent  covers  t h e  H i - F l o  f i l t e r s .  (Bauder T r .  a t  2 6 3 ;  

RTX-007) .  

140 .  The H i - F l o  f i l t e r  as descr ibed  i n  Cambridge's trade l i t e r a t u r e  

and t h e  ' 059  p a t e n t  be ing  made o f  f i b e r g l a s s  could not  be welded and thus was 

sewn t o g e t h e r .  

b r i t t l e  and n o n - f u n c t i o n a l .  The f i b e r g l a s s  was t h e r e f o r e  sewn, a procedure 

which if used on non-wovens, r e s u l t s  i n  disadvantageous needle  h o l e s .  

(Bergman CX-59 at  1 9 ) .  

141. 

If f i b e r g l a s s  i s  s u b j e c t e d  t o  welding it simply becomes 

The Hi -F lo  f i l t e r  has spacers which a r e  f i lamentary  s t a y s  t h a t  

have a f i x e d  l e n g t h .  A s  the  f i l t e r  pocket  expands with t h e  a i r  f l o w ,  t h e  
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media is abruptly restrained by the spacer and may cause tearing, 

to the Hi-Flo filter, the '375 patent teaches the use of a pyramidal spacer 

In contrast 

t h a t  does not have fixed distances for the pocket separation and can 

accommodate abrupt changes in air flow without causing the media to tear. 

(Bergman CX-59 at 20, 21). 

142. Generally a characteristic of Hi-Flo filters is that in the 

absence of air flow creating differential pressure, as taught in the '059 

patent, the free ends of the filter pockets tend to fold over gently and 

depend downwardly as stated at col. 4, line 34, col. 5, line 27 of the '059 

patent. (Bauder Tr. at 264, 265). 

143. A Cambridge Bulletin 136 titled "Variable Air Volume Hi-Flo 

High Efficiency Air Filters for VAV Systems" with a copyright date of 1978 

states in part on the front page: 

THE VAV HI-FLO WILL NOT SAG ... EVEN UNDER NO-FLOW CONDITIONS 

* * *  
The VAV Hi-Flo maintains its fonn without filter rupport bars 
even under low-flow or no-flow conditions. 
advantage means effective media area and full filtration 
capabilities are utilized no matter how conditions in the 
system vary. Other long, extended surface area filers not 
only sag, but pleats can bunch together, restricting air 
passage, increasing resistance and requiring more frequent 
changing. 

This unique 

The VAV Hi-Flo eliminates these problems. 

and on the back page: 

Controlled Media Spacing is a Cambridge feature by which a 
variable length stitch is used to mark the pleats. tlw 
tapered configuration provides uniform air velocity f o r  
uniform dust loading and lower resistance. 
also gives the filter strength and performance rigidity for 
long life and no filter sag. 

This construction 

(CX-74). 

Commenting on the above, Bauder testified: 



Q Now Mr. Bauder, I ask you again, is it a problem when 
filters sag? 

A No 

Q Well, how do you square that with this exhibit [CX-74]? 

A Some of our customers want to have a filter that doesn't 
sag, or fold over o r  collapse. 

Q 
displeasing or why? 

And they do that because they find that aesthetically 

A I can't answer you. 
They do not want a filter that collapses. 

I don't know why they want that. 

Q Mr. Bauder, doesn't it stand to reason that they wanted - -  
they want a non-sag filer, and you say that's not because of 
any problems they've encountered with sagging filters? 
That's your testimony? 

A I ' m  saying there is no problem with sagging filters. 

Q But your own Cambridge brochure states the VAV Hi-Flo 
eliminates these problems. And the problems are, as I just 
read, pleats can bunch together restricting air passage, 
increasing resistance, and requiring more frequent changing, 
None of this is true? 

A Not with the Hi-Flo filter. 

Q But this brochure is a Hi-Flo, CX-74. You're saying all 
this is not true. 

A No, I'm not saying that. 

* * *  
THE WITNESS: Yes, the Hi-Flo filter maintains its 

openness and its availability t o  air flow by virtue of the 
inflation of the pleat when the fans are operating. 

Some bag-type filters do not become erect during 
operation. 
flow is turned off and the pleats collapse. 

Some bag-type filters become entangled when air 

To avoid that problem, some customers have specified a 
non-folding filter, or a non-collapsing, non-inflating, if 
you will, filter. 
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The VAV model i s  made 25 inches  deep as opposed t o  36 
inches  deep o r  37 inches  deep, which i s  a common s i z e  i n  a 
f i l t e r  l i k e  t h i s ,  because t h a t  depth a l lows t h e  f i l t e r  p l e a t s  
t o  remain erect whether the f a n  i s  on o r  o f f .  

So some bag-type f i l t e rs  have had problems because o f  
i n f l a t i n g  and d e f l a t i n g  operat ions .  That ' s  not  t r u e  with the  
H i - F l o .  

* * *  
Q I t ' s  important ,  i s n ' t  i t ,  Mr. Bauder, t h a t  i n  operat ion  of 
the  f i l t e r  t h a t  you don ' t  o b s t r u c t  the  air  f low downstream o f  
t h e  supporting frame o f  the  f i l t e r ?  

A I don' t  t h i n k  I understand your ques t ion .  

How far downstream, o r  what do you mean by downstream? 

Q Well, l e t  me r e f e r  you t o  your '059 p a t e n t .  

* * *  
Q And a t  column 1 ,  l i n e  33, t h e r e ' s  a r e f e r e n c e  t h a t  i t ' s  
important t h a t  the  high flow f i l t e r s  are capable  o f  be ing  
fo lded  out  o f  the way, isn' t  i t ?  

A Yes. 

Q What i s  t h e  importance o f  t h a t ?  

A Well, it al lows the f i l t e r  t o  be  i n s t a l l e d  i n  the  same 
space t h a t  i s  required  t o  service t h e  f i l t e r ,  so t h a t  when 
t h e  plates are n o t  erect,  t h e  space t h a t  they occupy when 
they are erect i s  a v a i l a b l e  f o r  a maintenance person t o  
service the  f i l t e r  bank. 

Q So you s a y  i n  your p a t e n t ,  you s a y ,  i t ' s  an advantage o f  
t h e  H i - F l o  t h a t  it is f l e x i b l e ,  f o l d s ,  and can  be pushed out  
o f  t h e  way so you can examine t h e  air  d u c t ,  i s  t h a t  r i g h t ?  

A So's you c a n  g e t  i n t o  t h a t  s p a c e ,  r i g h t .  

Q Hr. Bauder, you told w t h a t  when the  a i r f l o w  i s  c u t  o f f  
going through 8 f i l t e r ,  t h e r e  i s  sagging. 
have changer i n  a i r f l o w ,  s l i g h t e r  changes i n  a i r f l o w .  Does 
anything happen wi th in  the  f i l t e r ?  

What happen if you 

A Well, if t h e  a i r f l o w  went up, t h e  pressure  drop o f  t h e  
f i l t e r  would go up, and t h e  oppos i te  i s  t r u e .  
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Q 

A R i g h t .  

I t  w i l l  go down if you reduce? 

(Bauder T r .  a t  269 t o  2 7 4 ;  CX-74).  

144 .  With r e s p e c t  t o  Hi-Flo f i l t e r s  CPX-11 and CPX- l l (a )  f i l t e rs  and 

f l u t t e r i n g ,  Bauder t e s t i f i e d :  

Q W e l l ,  t h e s e  models t h a t  you see h e r e ,  CPX-11, l l ( a ) .  

A Okay. 

Q A i r  comes i n ,  h i t s  t h e  s i d e s  o f  the  pocket .  What 
happens ? 

A 
ago ,  - -  
Q Pardon? 

If t h e  f i l t e r  had been pushed a s i d e  as we s a i d  a moment 

A 
man o r  something l i k e  t h a t  and remained i n  t h a t  p o s i t i o n  
when they s t a r t e d  the  f a n  up, t h e  p l e a t s  would become e r e c t  
and the  f l a n k s  o f  each pocket  would s e p a r a t e  t o  the  l i m i t  
t h a t  the  s t a y s  a l low.  

I f  t h e  f i l t e r  p l e a t s  had been pushed a s i d e  by a service 

Q So the €aces  spread a p a r t  and are prevented from 
b i l l o w i n g  t o o  much by the  f i lamentary  s t a y s ,  r i g h t ?  

A R i g h t .  

Q 
f i l t e r ?  

A Well, i n  normal service, they could be  turned on and o f f  
every day. 

Q Once a day? 

A I t ' s  p o s s i b l e .  

Q When t h e  a i r  f low is reduced, you have those  s i t u a t i o n s ,  
don't you, i n  operat ion of t h e  f i l t e r ?  

How many t imes can t h a t  happen i n  the  normal l i f e  o f  a 

I A Yes. 

Q 
they n o t ?  

Then t h e  f i l t e r  pocket  faces tend t o  come t o g e t h e r ,  do 
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A Depending on the efficiency and size of the filter, yes. 

Q And when that happens, there i s  less tension on the 
filamentary stays, right? 

A Correct. 

Q So they really serve no function at that point when the 
faces are close enough together that the stays are not fully 
extended, then they just hang there? 

A Right. When the filaments are not in tension, they don't 
serve much function. 

Q Right. 

Now, when you have this back and forth movement o f  tho 
filter pocket faces toward and away frog: each other, that is 
caused by changes in air velocity, right? 

A Yes. 

Q All right. Mr. Bauder, do you encounter turbulence when 
air goes through filters in normal operation? 

A Not in a normal sense of the word. 

Q 
turbulence? 

When you have changes in air speed, do you encounter 

A Again, not in the normal sense of the word. 

Q Well, in what sense of the word? 

A Well, turbulent flow is a specific type of air flow 
condition as opposed to laminar flaw. 
of turbulent flow as a very strongly buffeting and violent 
multidirectional flow of air. 

But most people think 

Q 
known to those in the filter art? 
turbulence in that context? 

Well, isn't there a concept of turbulence that in well 
Haven't you ever heard o f  

A That's what I just described. 

Q Do you do have turbulence. Would you describe it-eein? 
I thought you were describing turbulence in another context. 

A It's a non-laminar flow. 

172 



Q 
filter unit? 

So you have turbulence in the normal operation of an air 

A In that technical sense, that's true. 

Q Does that lead to fluttering? 

A Depends on the magnitude of the turbulence. 

Q It can lead to fluttering, right? 

A Yes, if it's strong enough. 

Q What is fluttering? 

. 

A The motion of an object. In this case, the motion of the 
pleat imparted by air flow. 

Q All right. So you can have fluttering and that involves 
motion of the sides of the pocket towards and away from each 
other? 

A Yes. I think that most of the fluttering that we talk 
about in the trade is movement of the ends of the pleats back 
and forth or up and down, as opposed to the movement of the 
sides of the filters. 

Q 
from each other? 

But it can also include the faces moving toward and away 

A It could. 

Q That's also an aspect o f  fluttering, right? 

A It could. 

Q And can that not lead to a tearing problem when you use 
the filamentary stays that you use in your HI-FLO products? 

A Can the fluttering lead to? 

Q Tearing? 

A Tearing. 

Q 
opening of the holes? 

A It could. 

Weakening of where the filamentary stays are attached, 
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Q And it could lead to opening of the holes where the 
stitches are? 

A Not any more than any place else. 

Q And when you have weaknesses and openings like that, Mr. 
Bauder, the filter becomes less efficient, right? 

A If that happened, the filter would become less efficient. 

Q Yes. 

Does this fluttering effect happen millions of times over 
the normal life of a filter? 
over the life of  a filter? 

Can it happen millions of times 

A I suppose it could. 

Q In your statement, Kr. Bauder, you say that you developed 
the Hi-Flo with the filamentary stays to oversome the wire 
frame that was required for the prior Cambridge product, the 
so-called Cambridge Rigid Aerosol. Is that correct? 

* * *  
Q 
away with the wire frame characteristic of the prior aerosol 
product, right? 

And so you felt if was important$and an advantage to do 

A That was the objective. 

Q And then you developed the Hi-Cap, did you not, some time 
after you developed the Hi-Flo? 

A Correct. 

(Bauder Tr. 274 to 278). 

145. In CPX-ll(a) a bead o f  hot melt adhesive is on the back side of 

the pocket to anchor the threads to the backing materia. In sewing, holes are 

made in the pocket. Those holes are covered with hot adhesive. (Bauder Tr. 

at 262, 263). 

146. A Hi-Cap filter developed and first marketed by Cambridge 

during the 1960s employed welded sides. The Hi-Cap filter, which was 
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developed a t  Cambridge by Charles  Har t ,  Douglas R .  Clemenshaw and Bauder, was 

t h e  s u b j e c t  o f  U.S. p a t e n t s  U.S. 3,273, 321 ( t h e  '321 p a t e n t )  and 3,485,694 

( t h e  '694 p a t e n t ) .  The '694 p a t e n t ,  which i ssued on December 23, 1969 and i s  

t i t l e d  "Method For Using High Frequency Heat To Make A Seam I n  A F i l t e r " ,  i s  

based on an a p p l i c a t i o n  f i l e d  A p r i l  8, 1986 t h a t  was a d i v i s i o n  o f  the  

a p p l i c a t i o n  f o r  the '321 p a t e n t .  

pocket  f i l t e r  which c o n s i s t s  of s i n g l e  and double layered  media t h a t  i s  formed 

i n t o  pockets  using h e a t  s e a l i n g  a t  t h e  edges. 

The Hi-Cap f i l t e r  i s  a s y n t h e t i c  non-woven 

(Bauder RTX-001 a t  6, Bauder 

Tr. a t  240; RTX-008; RTX-009). 

147. The '321 p a t e n t  t i t l e d  " A i r  F i l t e r  Having A Replaceable  

Car t r idge"  i s sued Sept .  20, 1966 and was f i l e d  f o r  on Aug. 26, 1963 by Carl J. 

Bauder, Charles  G.  Hart and Douglas R. Clemenshaw. It d i s c l o s e s  t h a t  - -  
I n  c e n t r a l  a i r  condi t ioning  and a ir  h e a t i n g  systems as 
have been i n s t a l l e d  f o r  domestic o r  o f f i c e  b u i l d i n g  u s e ,  
r e p l a c e a b l e  panel  type f i l t e rs  have been employed. Such 
panel  type f i l t e r s  are supported i n  r e c t a n g u l a r  f langed 
frames, and t h e  number o f  such f i l t e r s  may vary  from one 
t o  any number arranged i n  bank form, each panel  type 
f i l t e r  b e i n g  supported i n  a frame, the  frame,  o r  bank o f  
frames be ing  disposed i n  an air  duct  through which f low o f  
a i r  i s  induced by a blower. The panel  type f i l t e r  u n i t s  
r e q u i r e  replacement a t  i n t e r v a l s ,  the  frequency o f  which 
depends upon the  amount o f  contamination i n  t h e  air .  By 
reason o f  t h e  square o r  r e c t a n g u l a r  nature  o f  t h e  panel  
type f i l t e r  u n i t s ,  t h e  f low area through t h e  u n i t  is  
r e s t r i c t e d .  The depth o f  t h e  f i l t e r  media i s  such t h a t  
r e s i s t a n c e  t o  flow i s  i n i t i a l l y  r e l a t i v e l y  h i g h ,  and 
i n c r e a s e s  cons iderably  as the  u n i t s  become contaminated.  

(RTX-008, c o l .  1, l i n e s  13 t o  28). 

148. The invent ion  o f  the '321 patent  i s  d i r e c t e d  t o  a f i l t e r  u n i t  

adapted t o  i n s t a l l a t i o n s  o f  the  type r e f e r r e d  t o  i n  t h e  previous  f i n d i n g  

wherein t h e  a r e a  o f  t h e  f i l t e r  media f o r  each u n i t  is cons iderably  extended by 

employing a p l e a t e d  format ion ,  and wherein t h e  t h i c k n e s s  o f  t h e  media I s  
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cons iderably  reduced, so t h a t  the  e f f i c i e n c y  i s  g r e a t l y  i n c r e a s e d ,  i n  regard 

t o  r e s i s t a n c e  t o  a i r  flow. I t  is s a i d  t h a t  due t o  the  extended area afforded 

by the  p l e a t e d  formation,  the  dust holding c a p a c i t y  i s  g r e a t l y  i n c r e a s e d ,  and 

the frequency o f  replacement is reduced. The f i l t e r  u n i t  is s a i d  t o  comprise 

a low c o s t  frame which may be i n s t a l l e d  i n  s i n g l e  u n i t s  o r  i n  banks. Each 

u n i t  has a f i l t e r  media support g r i d  r e a d i l y  a t tached t o  t h e  down stream s i d e  

of the  frame. The f i l t e r  media c a r t r i d g e ,  composed e n t i r e l y  o f  f i l t e r  media, 

i s  convenient ly  i n s t a l l e d  i n  the frame, and is  r e a d i l y  replaced .  Convenient 

s e a l i n g  r o d s ,  hinged t o  each s i d e  o f  the  frame, engage t h e  marginal edges of 

the  c a r t r i d g e .  The invent ion  f u r t h e r  contemplates the  convers ion o f  t h e  frame 

i n s t a l l a t i o n s  adapted f o r  panel  type f i l t e r s ,  so t h a t  t h e  frames thereof  w i l l  

accommodate f i l t e r  c a r t r i d g e s  o f  t h e  invent ion .  (RTX-008 c o l .  1 ,  l ines 3 0 - 4 8 ) .  

149. The ‘ 3 2 1  p a t e n t  d i s c l o s e s :  

I n  forming the  f i l t e r  c a r t r i d g e s ,  the  two l a y e r s  o f  f i l t e r  
media o f  acrylic f i b e r ,  s u i t a b l y  modif ied,  may be  drawn 
from suppl ies  which may be i n  r o l l  form. 
u l t i m a t e l y  forms the upstream l a y e r  ... o f  t h e  c a r t r i d g e  
may be composed o f  c o a r s e r  f i b e r s  and has  less d e n s i t y  than 
t h e  o t h e r  l a y e r .  The superimposed l a y e r s ,  as drawn from 
t h e  supply w i l l  p r e f e r a b l y  be of a s u i t a b l e  width, not  less 
than t h e  h e i g h t  o f  the  f i l t e r  c a r t r i d g e  ... As t h e  
superimposed l a y e r s  are drawn from the  supply r o l l s ,  a 
s u i t a b l e  l ength  o f  the  superimposed l a y e r s  o f  media 
s u f f i c i e n t  t o  form one p l e a t ,  or one p o c k e t ,  is  f o l d e d  ... 
over  t h e  edge ... o f  a f l a t  t h i n  pleater board . . .  o f  
i n s u l a t i n g  m a t e r i a l  such as B a k e l i t e ,  t o  form one p l e a t  
t h a t  u l t i m a t e l y  w i l l  become a pocket  with the  f o l d  . . .  
becoming a downstream f o l d  ... The length  o f  media i s  
fo lded  f l a t  over  both s i d e s  o f  the  board,  the  board having 
a width ... s u b s t a n t i a l l y  l e s s  than t h e  width o f  t h e  media 
. . .  and the  h e i g h t  o f  the  pockets  t o  be  formed . . .  While 
thus  f o l d e d  over t h e  board, t h e  opposi te  f l a n k s  o f  t h e  
fo lded  media a r e  h i g h l y  compressed between long narrow 
a l i g n e d  upper and lower high frequency e l e c t r o d e s ,  which 
a r e  b r i e f l y  energized t o  provide d i e l e c t r i c  h e a t i n g  of t h e  
a c r y l i c  f i b e r s  t o  thereby fuse  the  four  l a y e r s  t o g e t h e r  
a long  the  narrow s t r i p s  ... which become the  s i d e  seams o f  

The l a y e r  which 
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t h e  pocket  and thus c l o s e  the  s i d e  edges t o  form t h e  pocket .  

The e l e c t r o d e s  appl ied t o  the  oppos i te  s i d e s  o f  t h e  media 
t o  f u s e  t h e  s i d e  edges w i l l  conform s u b s t a n t i a l l y  i n  
contour t o  t h e  two narrow s t r i p s  o f  f u s i o n  . . .  and t h e  
t h i c k n e s s  o f  t h e  four  l a y e r s ,  along the  l i n e s  o f  f u s i o n  
w i l l  be fused t o  a th ickness  o f  about 10 t o  15 thousandths 
o f  an i n c h .  

S i n c e  it i s  d e s i r a b l e  t o  secure  t h e  two t h i c k n e s s e s  o f  
media t o g e t h e r  a t  spaced p o i n t s  intermediate t h e  s i d e  
edges ,  such as along narrow s t r i p s  . . .  t o  prevent t h e  two 
l a y e r s  from s e p a r a t i n g  unduly o r  t o  provide s t i f f e n e r s ,  
p r o v i s i o n  i s  made f o r  fus ing  t h e  a c r y l i c  f i b e r s ,  along 
l i n e s  . . .  through the  use o f  f u r t h e r  e l e c t r o d e s  and t h e  
a p p l i c a t i o n  o f  pressure  and high frequency c u r r e n t  t h e r e t o  
which may be  e f f e c t e d  simulataneously with t h e  formation o f  
t h e  s i d e  seams. For t h i s  purpose, t h e  p l e a t i n g  board i s  
provided with e longated s l o t t e d  openings,  . . .  where such 
narrow s t r i p s  o r  r i b s  o f  f u s i o n  a r e  t o  be formed. Each o f  
t h e  s l o t t e d  openings a r e  l o o s e l y  covered o r  bridged by a 
t h i n  f l e x i b l e  s h e e t  . . .  o f  T e f l o n  o f  about t h r e e  
thousandths o f  an inch t h i c k n e s s .  During the  f u s i o n  
p r o c e s s  t h e  T e f l o n  does not  f u s e  w i t h i n  t h e  b r i e f  time 
c y c l e  necessary t o  e f f e c t  f u s i o n  o f  the  media. 
thus prevents t h e  two l a y e r s  o f  one f l a n k  o f  t h e  pocket  
from being fused  t o  t h e  two l a y e r s  o f  media forming t h e  
o t h e r  f l a n k  o f  t h e  p o c k e t ,  while p e r m i t t i n g  t h e  f u s i o n  o f  
t h e  two l a y e r s  o f  each f l a n k  i n  a s i n g l e  operat ion .  
forming t h e  s i d e  seams, upper and lower e l e c t r o d e s ,  a r e  
brought t o  b e a r  under heavy pressure  upon t h e  f o u r  
t h i c k n e s s e s  o f  media and t h e  intervening t h i n  T e f l o n  
s e p a r a t o r ,  and f u s i o n  o f  the  compacted f i b e r s  i s  e f f e c t e d ,  
t o  t i e  t h e  two l a y e r s  o f  each f l a n k  o f  t h e  p l e a t  t o g e t h e r ,  
a long t h e  narrow s t r i p s  o r  r i b s  . . .  The t h i c k n e s s e s  o f  t h e  
two l a y e r s  o f  media where so fused i s  reduced t o  about 5 t o  
10 thousandths o f  an inch .  
s imultaneously appl ied t o  a l l  o f  t h e  e l e c t r o d e s  t o  produce 
t h e  s i d e  seams and t h e  narrow s t r i p s  . . .  o f  one f o l d  o r  
pocket  i n  a s i n g l e  operat ion .  (RTX-008, col. 5 ,  l i n e s  
2 2 - 7 5 ,  c o l .  6 ,  l i n e s  1-12) .  

The T e f l o n  

As i n  

The high frequency c u r r e n t  i s  

1 5 0 .  Claim 1 of t h e  '321 p a t e n t  d i s c l o s e s  t h a t  t h e  p l e a t  supporting 

wire g r i d ,  which i s  secured t o  an inwardly extending f l a n g e  extending around 

the  downstream s i d e  of a r e c t a n g u l a r  frame, has a r e c t a n g u l a r  wire frame 

a f f i x e d  t o  t h e  downstream s i d e  o f  s a i d  f l a n g e  and a p l u r a l i t y  o f  wires l y i n g  
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in uniformly spaced vertical planes secured to the upper and lower sides of 

said wire frame. According to claim 1, the wires having central portions 

thereof offset upstream into the frame, and the wires lie in generally 

horizontal planes affixed to the side portions of the wire frame with the 

pocket forming wires having downstream extending loop portions between the 

adjacent offset wires and the Erame side portions, and upstream portions bent 

over the offset central portions of said offset wires. (RTX-008, col. 8 at 

lines 5 to 12). 

151. The Hi-Cap filter is made of non-woven synthetics and uses a 

2-layer construction. Welding is.employed for the purpose of joining the two 

layers of media in the Hi-Cap filter, as described in the ' 6 9 4  patent and only 

secondarily for some stiffening of the pocket sides. To achieve rigidity, the 

Hi-Cap filter uses wire frame supports as did the earlier Aerosolve filters. 

The use of those wire supports results in undersireable mechanical filter 

support constructions. 

152. 

(Bergman CX-59 at 6). 

Bauder testified that the Hi-Cap filter has a relatively small 

number of large pockets; that the larger pockets facilitate mating the filter 

into the frame, and so the Hi-Cap filter was designed as a replacement 

cartridge which could be inserted into a permanent frame; that costs were 

reduced because one frame could be re-used many times and the additional 

manufacturing steps necessary to construct stays were eliminated; and that in 

the Hi-Cap filter in addition to using welding to join the wedge edges, welded 

bars intermediately across the filter extending back from the opening were 

used. The bar welds were said to serve two functions; first, to ensure that 

the two layers of media would not separate and billow apart; and second, to 
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tend t o  make t h e  wedges more s e l f - s u p p o r t i n g .  S i n c e  1 9 6 3 ,  t h e  H i - F l o  and 

Hi-Cap f i l t e r s  have been produced s i d e  by s i d e  a t  Cambridge's production 

f a c i l i t i e s  i n  Syracuse.  (Bauder RTX-001 a t  6 ,  7 ) .  

153: RTX-012mm d e s c r i b e s  t h e  Hi-Cap f i l t e r .  CX-73 i s  an o r i g i n a l  

Hi-Cap Cambridge B u l l e t i n  1505 brochure.  The f i l t e r  p i c t u r e  on t h e  f r o n t  page 

of both RTX-12mm and CX-73 a r e  t h e  same and show a 1 5 - i n c h  deep H i  Cap 

f i l t e r .  Also t h e  photograph on page 2 o f  RTX-12mm corresponds t o  t h a t  on page 

2 of CX-73. CX-73 has a copyright  d a t e  of 1963 .  (Bauder T r .  a t  2 4 1 ,  2 4 4 ,  

2 4 6 ,  2 7 9 ;  CX-73).  

1 5 4 .  The Hi-Cap f i l t e r  on t h e  f r o n t  page o f  CX-73 has a metal 

holding frame and a t t a c h e d  t o  it are wires used as a supporting g r i d  

s t r u c t u r e .  The wires provide support t o  t h e  p l e a t e d  media. (Bauder T r .  a t  

2 8 3 ) .  

1 5 5 .  One could say  t h a t  when t h e  Hi-Cap was developed, it was a 

throw back t o  t h e  r i g i d  a e r o s o l  i n  t h e  sense t h a t  it r e q u i r e d  a supporting 

wire g r i d  b u t  y e t  Bauder feels t h a t  t h e  Hi-Cap f i l t e r  c o n s t i t u t e s  an invent ion 

over t h e  r i g i d  a e r o s o l s .  (Bauder T r .  a t  284) .  

1 5 6 .  CX-71 i s  a two page document. The f i r s t  page o f  CX-71 has  a 

r e f e r e n c e  t o  "FARR" and i l l u s t r a t e s  an a i r  f i l e r .  (CX-71).  

1 5 7 .  CX-71 shows a f i l t e r  t h a t  is similar t o  a r i g i d  a e r o s o l .  

(Bauder Tr. a t  2 8 8 ) .  
I 

1 5 8 ,  There is no teaching  i n  t h e  ' 3 2 1  and '694,  p a t e n t s  t h a t  suggests  

t h a t  one c a n  do without t h e  wire support t h a t  i s  shown i n  CX-73 and y e t  have a 

working f i l t e r .  

s p a c e r s  w i t h i n  t h e  f i l t e r  pockets .  (Bauder T r .  at  2 9 0 ,  2 9 2 ;  RTX-008; RTX-009). 
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1 5 9 .  The Hi-Cap f i l t e r  involves  a wire s t r u c t u r e  i n t o  which 

r e p l a c e a b l e  f i l t e r  pockets  a r e  p laced .  (Rivers T r .  a t  4 6 1 ) .  

1 6 0 .  CPX-9 i s  a kind o f  wire s t r u c t u r e  under which a teplacement 

media c a r t r i d g e  ( f i l t e r  pocket )  would be  p laced .  (Rivers T r .  a t  461).  

1 6 1 .  The type o f  s t r u c t u r e  shown i n  CPX-9 i s  exempli f ied i n  

Continental  brochure CX-78. (R ivers  T r .  a t  471).  

162 .  As t o  CPX-9 and CPX-ga, Bergman t e s t i f i e d :  

THE WITNESS: Your Honor, if I might say  a word. I had 
assumed I had i n  my possess ion a Hi-Cap. 
many. I have two t r a n s p o r t a i n e r  f i l l e d  o f  similar type o f  
f i l t e r s .  I assumed I had one o f  t h e s e  a v a i l a b l e ,  I d i d  not  
have t h e  exact Cambridge "Hi-Cap" f i l t e r  i n  my p o s s e s s i o n .  

There are so 

I brought with me what e x p e r t s  i n  t h e  f i e l d  would deem 
e q u i v a l e n t  t o  t h a t  product.  

JUDGE LUCKERN: 
t h a t  CPX-9 i s  n o t  a Hi-Cap f i l t e r ?  

What you are saying i s  t h a t  it i o  a fact 

THE WITNESS: C o r r e c t .  

* * *  
THE WITNESS: Before  I had a chance t o  add t h e  second 
phrase on t h a t ,  I was going t o  add t h a t  t h e  frame [CPX-9] 
p l u s  t h e  orange swab around t h e  c o r n e r  [CPX-Sa] which i s  an 
i n s e r t  f o r  a wire frame type of h o l d e r ,  t h a t  r e p r e s e n t s  t h e  
e q u i v a l e n t  Hi-Cap. 

I don ' t  mean t o  i n f e r  t h a t  wire frame i s  a f i l t e r .  I was 
u n a b l e ,  maybe I should be  more fast  i n  t h e  n e x t  
proceedings .  
a f i l t e r  i n  any means. 

But I d i d n ' t  want t o  convey t h a t  wire cage  i s  

(Bergman Tr. at  7 5 4 ,  7 5 5 ,  7 5 9 ) .  

1 6 3 .  CPX-9(a) shows t h e  edge s i d e s  of t h e  nonwoven pockets  t o  be 

I sewn and n o t  welded. 

164. The ' 6 9 4  p a t e n t  teaches  t h a t  t h e  d i s c l o s e d  f i l t e r  pockets are 

formed by f o l d i n g  t h e  f i l t e r  media and f a s t e n i n g  t h e  s i d e s  t o g e t h e r  by 

s t i t c h i n g ,  h e a t  f u s i o n  o r  g lu ing .  There i s  no d i s c u s s i o n  o f  t h e  fastening 
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method providing a stiffening means thereby making a self supporting filter 

pocket which Bergman testified is not surprising since the filter element was 

not designed to be self supporting and, in fact, requires a wire supporting 

structure. (Bergman CX-5 at 6). 

165. Bergman testified that the only discussion in the '694 patent 

that deals with stiffening the filter pockets is found in connection with a 

means for preventing the separation of the two thickness of filter media; that 

the ' 694  patent describes stitching, gluing and heat fusion as possible 

fastening methods; that the lack of any discussion of stiffening means, when 

describing filter pockets made from single layers of media, makes clear that 

Bauder's stitching, gluing and heat fusion are a fastening means and not a 

strengthening means: and that in analyzing the attributes af the filter 

element, the Hi-Cap filter is not self-supporting and, in fact, requires a 

rigid wire frame for support. (Bergman CX-59 at 6 ,  7). 

166. The '694 patent states: 

[Sleams may be formed by stitching. Where plastic heat 
fusible material is employed such as media composed of 
acrilic [sic] fibers, the seam may be heat fused. On the 
other hand the seams may be formed by use of a suitable 
adhesive . 
To prevent undue separation of the two thicknesses of media 
at strategic points, or to provide a stiffening effect, the 
two thicknesses may be tightly stitched or adhesively 
secured together along lines . . . ,  and if the material be of 
plastic, the two layers may be compressed and heat fused 
along the lines . , .  to attain the same effect, 

(RTX-009, col. 5 at lines 33 to 44). 

167. The '694 patent discloses that fused ribs provide stiffening o f  

the filter media thereby reducing to a minimum the number of such wires 

required to adequately support the cartridge for effective filter operation. 
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(RTX-009, c o l .  7 ,  l i n e s  3 9 - 4 2 ) .  Bergman t e s t i f i e d  t h a t  hence any welded b a r s  

cannot e l i m i n a t e  t h e  need f o r  t h e  wire supports ;  and t h a t  t h i s  i s  i n  c o n t r a s t  

t o  t h e  ' 3 7 5  p a t e n t  where t h e  method o f  welding o r  f u s i n g  o f  a s e p a r a t o r  and 

t h e  s i d e s  of t h e  f i l t e r  pockets provides a s trengthening means t h a t  t o g e t h e r  

with  t h e  f u s i o n  o f  t h e  wedge edge and t h e  edge faces e l i m i n a t e  t h e  need f o r  

e x t e r n a l  supports i n  order  f o r  t h e  f i l t e r  t o  be  s e l f - s u p p o r t i n g  and maintain 

r i g i d i t y .  (Bergman CX-59 a t  7 ,  8 ) .  

168.  E l i m i n a t i n g  t h e  need f o r  complex wire supports and t h e  

replacement o p e r a t i o n  taught i n  t h e  Bauder '321 p a t e n t  a t  c o l .  4 ,  l i n e  10 ,  and 

t h e  Bauder ' 694  p a t e n t  a t  col. 4 ,  l i n e  30 would be  d e s i r a b l e  t o  reduce t h e  

t o t a l  c o s t  t h a t  c o n s i s t  o f  t h e  purchase p r i c e  p lus  t h e  u s e r ' s  maintenance 

c o s t .  (Bergman CX-59 a t  8 ) .  

1 6 9 .  S i n c e  1 9 6 3 ,  t h e  H i - F l o  and Hi-Cap f i l t e r s  have been produced 

s i d e  by s i d e  a t  Cambridge's production fac i l i t ies  i n  Syracuse ,  New York. 

(Bauder RTX-001 at  7 ) .  

170 .  I n t e g r a l  s e p a r a t o r s  are n o t  employed and n o t  taught i n  t h e  

Hi-Cap ' 3 2 1  and '694  p a t e n t s .  (Bergman CX-59 a t  9 ) .  

171 .  I n  t h e  ' 375  f i l t e r  t h e r e  is  t h e  continuous welding o f  f i l t e r  

pocket  h a l v e s  t o g e t h e r  a t  t h e  wedge edges t o  form a U-shaped continuous and 

s t i f f e n i n g  welding seam and c e n t r a l l y  a long t h e  opposi te  wedge end faces. The 

'375 p a t e n t  t e a c h e s  that  s e p a r a t e  s h e e t s  are welded t o g e t h e r  a t  t h e  wedge 

edge. The welds on t h e  three s i d e s  o f  t h e  f i l t e r  p o c k e t ,  as shown i n  t h e  '375 

p a t e n t ,  are made i n  such a f a s h i o n  t h a t  they  not  o n l y  serve t o  f a s t e n  t h e  

media h a l v e s  t o g e t h e r  t o  form a f i l t e r  p o c k e t ,  b u t  a l s o  s e r v e  as a c r i t i ca l  

s t r u c t u r a l  element o f  t h e  f i l t e r  t o  g i v e  it s t r e n g t h  and r i g i d i t y .  (Bergman 

CX-59 a t  10, 11). 
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172. The pyramidal spacer  i n  the  '375 p a t e n t  (claim 6 ) ,  which i s  a 

prominant f e a t u r e  o f  CPX-1 ( t h e  a l l e g e d  i n f r i n g i n g  respondents'  f i l t e r )  serves  

s e v e r a l  f u n c t i o n s :  

(1) The spacer  becomes r i g i d  as a i r  flows through it and r e s i s t s  any 

movement by the  pocket  s i d e s .  

be d i s t o r t e d  under f l u c t u a t i n g  a ir  flows and f i l t e r  media movements, s e r v e s  t o  

dampen any f l u c t u a t i o n s  and thereby prevent  f i l t e r  f l u t t e r  and pocket  

movements; 

The fact t h a t  t h e  i n f l a t e d  spacer  can move and 

( 2 )  The pyramidal spacer  can withstand both t e n s i o n  and compression. 

S i n c e  t h e  pyramidal spacer  i s  e f f e c t i v e l y  an i n f l a t e d  "sock" wi th in  the  f i l t e r  

pocket  and i s  a t t a c h e d  t o  the  s i d e s  o f  the  f i l t e r  wedge, it can  both p u l l  the  

s i d e s  o f  t h e  f i l t e r  pocket  together  by t e n s i o n  when the  f i l t e r  pocket  tends t o  

b i l l o w  o u t .  Conversely ,  when t h e  s i d e s  o f  the  f i l t e r  pocket  tend t o  c o l l a p s e  

t o g e t h e r ,  as f o r  example, i n  f l u t t e r i n g ,  the  spacer  w i l l  tend t o  push t h e  

s i d e s  o f  t h e  pocket  o u t  by compression; 

(3) The pyramidal spacer  design i s  s i g n i f i c a n t l y  improved over  previous 

s p a c e r  d e s i g n s ,  as f o r  example, the  s t a y s  i n  t h e  H i - F l o  f i l t e r ,  because t h e  

pyramidal spacer  w i l l  not  tend t o  damage t h e  f i l t e r  media under high a ir  flows 

o r  monentary a i r  p luses  when s t a r t i n g  the  air flow. 

pockets  heving f i x e d  length  spacer  elements as i n  t h e  H i - F l o  f i l t e r  w i l l  cause 

t h e  s t r i n g s  o r  o t h e r  f a s t e n i n g  means t o  p u l l  sharply  a g a i n s t  t h e  f i l t e r  media, 

thereby  caus ing  damage t o  he media. 

The i n f l a t i o n  o f  f i l t e r  

I n  c o n t r a s t ,  t h e  pyramidal spacer  does 

not  have f i x e d  s e p a r a t i o n  d i s t a n c e ,  but  can  expand or c o n t r a c t  as needed t o  

accommodate f l u c t u a t i o n s  i n  the air  flow: 
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( 4 )  The final function of the pyramidal spacer is said to provide a means 

for strengthening the filter pockets by means of the stiffenfhg property of 

the fusion between the spacer and the sides of the filter pocket. The fusion 

serves not only to connect the spacer to the side pocket but a l s o  to provide 

structural strength. (Bergman CX-59 at 12 to 13). 

173. In a typical unit, according to the '321 patent, the frames are 

usually square or somewhat rectangular and one standard size may be 

approximately 24 inches square. (RTX-008, col. 2, lines 54 to 56). 

174. The Hi-Cap filter relative to the Hi-Flo filter is a relatively 

low efficiency filter, i.e. it has a lower ability of removing air borne dust 

particles. The Hi-Flo products illustrated in the '059 patent (RTX-007) shows 

no wire supports and Bauder in that patent was trying to get away from the 

wire supports. 

at 291, 292, Rivers Tr. at 537). 

175. Bauder testified: 

Q And you wrote the Hi-Cap patent after you wrote 
Hi-Flo patent? 

The Hi-Cap filter always has a back-up wire grid. (Bauder Tr. 

the 

A Correct. 

Q 
of spacers or stays in the Hi-Cap patent, right? 

A 

Q Exactly. That's my point. 

And it never even occurred to you to put the disclosure 

They aren't he same product. 

And you were happy with the Hi-Flo filter for many 
years, right? 

A Yes sir. 

Q Still happy with it today? 

A Y e s ,  sir. 
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Q You're happy with the  Hi-Cap product? 

A Y e s ,  sir. 

Q Have been f o r  many years?  

A Y e s ,  s i r .  

(Bauder T r .  a t  292, 293). 

1 7 6 .  As t o  e f f e c t  o f  depth,  Bauder t e s t i f i e d :  

Q Mr. Bauder, you e a r l i e r  t e s t i f i e d  t h a t  t h e  H i - F l o ' s  d i d  
n o t  have any problems due t o  t h e  a i r  e i t h e r  being turned 
on and o f f  because they d i d n ' t  have any - -  when t h e  a i r  
came on, they 'd be  s e l f - s u p p o r t i n g  by t h e  a i r  r e s i s t a n c e .  
I s n ' t  t h a t  c o r r e c t ?  

A Yes 

Q With r e s p e c t  t o  the  f i l e r  depicted i n  CX-74, which i s  
25 inches  i n  depth,  would you s a y  one o f  t h e  reasons  t h a t  
t h a t  remained upright  when t h e  a i r  was turned o f f  was 
because o f  t h e  depth? 

A Yes .  

Q So what would occur with r e s p e c t  t o  t h e  H i - F l o  f i l t e r s  
which are e i t h e r  36 inches i n  depth o r  37 inches  i n  depth 
once t h e  a ir  i s  turned o f f ?  

A The deeper t h e  f i l t e r ,  t h e  g r e a t e r  tendency f o r  t h e  
f i l t e r  t o  c o l l a p s e  or f o l d  over .  

(Bauder T r .  a t  303) 

177. I n  t h e  H i - F l o  f i l t e r ,  t h e  f i lamentary s t a y s  keep t h e  s i d e s  from 

b i l l o w i n g  out but do not  prevent pockets from c o l l a p s i n g  towards each o t h e r .  

(Bauder T r .  a t  304). 

178. While Bauder t e s t i f i e d  t h a t  t h e  Cambridge R i g i d  Aerosolve and 

f o l d i n g  Aerosolve f i l t e r s  were p l e a t e d  type f i l t e r s  designed t o  fit i n t o  a 

wire frame, and t h a t  those  f i l t e r s  had problems due t o  c o s t  and 

cumbersomeness, t h a t  t h e  " [ f i l a m e n t a r y  s t a y ]  spacer  concept a l s o  reduced t h e  

c o s t  o f  t h e  f i l t e r  c o n s i d e r l y "  and "We chose threads as our s p a c e r s  because 
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they were cheap and easy to install" and hence that the Hi-Flo was developed 

without the wire frame and with filamentary stays he also testified that "We 

chose to construct the Hi-Cap without integral separators in favor of a single 

wire frame to reduce replacement costs" "[blecause the Hi-Cap has a relatively 

small number of large pockets, its wire frame does not require the complexity 

of previous filters". (Bauder CX-001 at 4 ,  5, 6). 

179. Nutting U.S. Pat. No. 3,386,231 issued on June 4 ,  1968 on an 

application filed on December 23, 1966. The patent is titled "Pocket-Type 

Filter". (RTX-012h). 

180. The Nutting '231 patent provides a pocket-type fluid filter 

comprising a substantially rigid, self-supporting filtering material molded to 

provide a unitary filter including a plurality of longitudinally extending, 

side be side filter pockets. The filter pockets include en open ended 

upstream mouth position, a tube shaped body portion and a closed downstream 

end portion. The mouth portions o f  the filtet pockets have a common integral 

supporting portion member surrounding and extending transversely therefrom to 

support the filter pockets in preselected position in a fluid stream to be 

filtered. (RTX-012hI col. 1, lines 54 to 65). 

French Patent No. 2,201,111 has a publication date of April 2 6 ,  181. 

1974. It relates to filter bags with channels for filtering devices. 

resist the stress created by the lateral tension of the channels which tension 

is due to the pressure exerted by the gas to be filtered, each of the vertical 

edges of the filter bag may include a rigid lateral member consisting of a 

tubular element. The diameter of this tubular element permits even 

distribution of the stress created by the lateral tension of the channels. 

(RTX-012 kk at 1, 4 ) .  

To 
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182. An extended media filter cartridge was originally developed 

during World War I1 using paper pleated over corrugated spacers. These 

filters had limited commercial success due to their unitary construction and 

once the filter was spent the entire device was discarded. 

generation of filters employed an intricate wire frame upon which a 

replaceable filter cartridge was mounted. 

of the frame but had practical difficulties. 

small size of the filter pleats, the wire frame was intricate and delicate. 

The next 

These devices allowed for reusing 

Because of the large number and 

Insertion of a new filter into the frame was a difficult and tedious task 

requiring many man-hours. 

problem by developing extended media filters without any frame at all. 

ideas were eventually embodied in what is known as the Dri-Pak filfer. 

Dri-Pak filter was originally designed as a series of tube-like pockets of 

At American Air Filter it was sought to solve this 

These 

The 

filter media mounted on a baffle like header. The tubes were constructed of 

two pieces of filter media which was sewn or stapled at the edges to form the 

tubes. 

and yet provided a full measure of useful filter surface. 

external frame and installation was easy. Rivers obtained U.S. Patent 

The Dri Pak filter was readily collapsible for shipping and storage 

It required no 

2,853,154 (the '154 patent) on an early version of this design. (Rivers 

RTX-002 at 4, 5). 

183. The '154 patent issued on September 23, 1958 in an application 

filed on August 27, 1956 and is titled "Pocket-Type Air Filters". (RTX-011). 

184. The invention of the '154 patent is in a unit comprising an 

opposed p a i r  o f  plain o r  corrugated cardboard plates having aligned 

pocket-receiving apertures, a porous air filtering pocket for each aligned 
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pair of apertures, each pocket projecting through an aperture in one plate 

from a perimetric mouth flange which extends between plates, and means 

securing said plates together to provide a frame which grips said flanges and 

supports said pockets, and integrates said frame and pockets into a unit which 

is disposable as a whole. (RTX-011, col. 1, lines 42 to 51). 

185. At American Air Filter fiberglass was originally chosen as the 

filtration media because of its filtration qualities and the lack of 

acceptable alternatives. 

of the Dri-Pak program but it was found that supplies of nonwovens of the 

required dernier (fiber diameter) were expensive. As the Dri-Pak program 

progressed, alternate designs were began. A later generation device was 

constructed of two sheets of filter media which was joined at  the edge and at 

intervals down the filter to form the pockets. 

take the from of a unitary front frame to which each filter wedge was 

attached. 

seen in RTX-012. (Rivers RTX-002 at 5). 

Some work was done with non-wovens at the inception 

The header was modified to 

The design and construction of the Dri-Pak filter as of 1968 can be 

186. As work continued in the Dri-Pak program, demand for 

inexpensive non-woven filters grew. American Air Filter's answer was the 

Dri-Pak 2540 and 2530 filters introduced before 1966. These filters were 

constructed of non-woven filter media which had welded seams. To prevent 

billowing, welded bars join the two halves of the pocket together closely. 

cross examination Rivers testified that his reference to "welded bars" meant 

the welding o f  one side of the pocket to subdivide the pocket into separate 

cylindrical air passages. 

words to describe this close joining of the pocket sides. 

5 ,  6; Rivers Tr. at 484-487). 

On 

He testified that "spacer" was a poor choice of 

(Rivers RTX-002 at 

187. According to Rivers the Dri-Pak filter CPX-10 does not make the 

claimed CPX-5 filter obvious. (Rivers Tr. at 483). 
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188. The Dri-Pak 2540 filter pocket is constructed by folding a 

section of pre-cut media comprising non-woven synthetic fibers and heat 

sealing the two edges. 

heat sealing the two layers of media together (opposite sides of the filter 

pockets) at regular intervals. The construction of the Dri-Pak 2530, which 

uses an all synthetic nonwoven media,rhas a similar construction. The initial 

Dri-Pak filter pocket was made of fiber glass. 

The filter pocket is further divided into "tubes" by 

(Bergman CX-59 at 14, 16; 

Rivers Tr. at 411; RTX-010). 

189. Neither the Dri-Pak 2540 filter pocket or the 2530 filter 

pocket make use of separators. (Bergman CX-59 at 14). 

190. CPX-10 is a representative Dri-Pak filter. (Rivers Tr. at 385, 

386). 

191. RTX-012c describes a series of Dri-Pak filters. (Rivers Tr. at 

387, 388). 

192. The general form of filters shown in RTX-012c is the same as 

CPX-10 but the materials of which CPX-10 is constructed are not the same as 

the materials for RTX-012c. The filter CPX-10 is a non-flammable filter which 

has a glass fiber scrim on the back side which cannot burn. The filters in 

RTX-12c are of a different fire rating and they have woven fabric scrims or 

back-up material. The header frame of CPX-10 was a standard one that was used 

for many years. (Rivers Tr. at 389, 390, 391). 

193. CX-75 is also directed to Dri-Pak filters. (Rivers Tr. at 393, 

394) * 

194. Referring to col. 1 starting around line 57 and proceeding to 

column 2, line 2 of the '375 patent describes in essence the Dri-Pak filter 

type shown in CPX-10. Therein the '375 patent characterized the tube-like 

filter pockets as made by joining directly opposite sides of the filter pocket 

to one another by tack stitching or continuous stitching. This is seen in 

physical exhibit CPX-10. It is said in the '375 patent that the area where 
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the sides are joined to one another are compressed together. This however 

"reduces the effective filter area even though each pocket is prevented from 

ballooning against the adjacent pocket". A l s o  the flow of air into the 

pockets is reduced and the resistance of the element to the passage of air is 

increased. Rivers obtained U . S .  Pat. No. 2,853,154 (RTX-011) on the generic 

construction of a filter illustrated by Dri-Pak CPX-10. (Rivers Tr. at 404, 

405; CX-1, col. 1, lines 60-68, col. 2 lines 1-2). 

195. With CPX-10, in operation the air approaching the face puts 

pressure differential across the filter which causes the bags to inflate 

rather like an air mattress and when the air is shut off, in initial stages it 

would tend to go back to the collapsed state. 

will fill up with use and this particular filter, when it becomes dirty, 

becomes stiffer but the filter still maintains its shape. However if the 

filter is still relatively clean and the air is shut off, the filter droops 

Rivers stated that air filters 

and if it is not provided with any additional support it will collapse. In a 

typical way of operating a building, the air €or a filter is shut on and off 

at least once a day. (Rivers Tr. at 406, 407, 408). 

196. RTX-010 refers to American Air Filter Dri-Pak Series 40. 

(Rivers Tr. at 412, 413). 

197. An American Air Filter Bulletin 215B, said to have a copyright 

date of 1971 set forth the following advantages of DRI-Pak filter: 

Ideal for use in industrial and commercial ventilating 
systems or in central air conditioning systems, the dri-Pak 
offers these outstanding advantages: (1) eliminates need 
for costly, rigid back-up wire grid and metal enclosure, 
(2) collapsible, disposable cartridge requires less space 
for storage and service, (3) easier to service since the 
unit in folded state is less bulky, (4) less care required 
in installation since wire grid is not required, (5) unique 
design greatly reduces chance to dirt falling out when the 
cartridge is being removed for disposal. 

(RTX-012 at 2). 
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198. I n  a pocket  f i-lter t h e  type o f  spacer  ( s e p a r a t o r )  i n  a pocket  

t h a t  i s  used and the  method o f  attachment t o  the  pocket  f l a n k s  i s  cr i t ica l  f o r  

maintaining the  d e s i r e d  pocket  dimensions. I n  t h e  '375 p a t e n t ,  t h e  s e p a r a t o r  

and t h e  welding of the  separator  as w e l l  as the  o t h e r  elements o f  t h e  '375 

p a t e n t  c o n s t r u c t i o n  act as an inseparable  u n i t  i n  prevent ing t h e  f i l t e r  pocket  

from b i l l o w i n g .  The f i l t e r  of the  '375 p a t e n t  has a combination o f  continuous 

weld l i n e s  and welded s p a c e r s .  I n  the  '375 p a t e n t ,  the  method f o r  f a s t e n i n g  

the s e p a r a t o r  (spacer) t o  the  f i l t e r  pocket  f l a n k s  i s  critical because the  

f a s t e n i n g  method a l s o  provides a s t i f f e n i n g  means f o r  t h e  f i l t e r  pocket  

f lanks .  Thus the  welding and f u s i o n  of t h e  spacing element t o  t h e  pocket  

f l a n k  provides  t h e  s t i f f e n i n g  means i n  t h e  '375 p a t e n t .  I n  c o n t r a s t ,  t h e  

sewing o f  a spacer element t o  t h e  f i l t e r  pocket  f l a n k s ,  as i n  t h e  Bauder '059 

p a t e n t ,  does not  provide a s t i f f e n i n g  means f o r  t h e  f l a n k s .  

p o s s i b l e  t o  e n v i s i o n  "sewed o r  otherwise  secured" as stated i n  t h e  '059 patent  

t o  r e f e r  t o  a s t i f f e n i n g  method f o r  t h e  f l a n k s .  (Bergman CX-59 a t  4 ,  5, 21). 

It is n o t  

199. A s  t o  t e s t i n g  "Viledon" f i l t e r s ,  Bauder t e s t i f i e d :  

Q Mr. Bauder, have you ever  t e s t e d  the e f f e c t  of pyramidal 
spaces  i n  air  f low s i t u a t i o n ?  

A Yes. 

Q And what is your conc lus ion  based on those  t e s t s ?  

A 
s t a y s  i n  t h e  high flow. 

That they s e r v e  t h e  same f u n c t i o n  as t h e  f i l a m e n t a r y  
I 

Q When did  you do those  tests? 

A I c a n ' t  answer t h a t  ques t ion  p r e c i s e l y ,  but  we have 
t e s t e d  t h e  Vi ledon MF-85 and 95 f r e q u e n t l y .  

Q 

A Yes.  

Did you do p a r t i c l e  measurements during p u l s a t i n g  flow? 

Q What was t h e  r e s u l t  o f  t h a t ?  
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A Well, we collected data of particle counts down stream 
of the filter. 

Q Were they according to ashray [sic] standards? 

A No. Ashray - -  no. 
(Bauder Tr. at 318). 

200. It is not the process of welding that is unique to the '375 

patent, but rather where and how the welds are made, In the '375 patent the 

welds perform not only the function of joining different components of the 

filter, but also provide a configuration of structural strength. The '375 

patent is directed to a self-supporting gas filter element which includes 

using continuous welds placed in particular locations on the wedge-shaped 

filter pockets to achieve a self-support structure that is secured to a . 

holding frame, and having the welding of a spacing element into the 

wedge-shaped pockets in a particular fashion. (Bergman CX-59 at 17). 

200a. Rivers and Bauder testified that the use of the welded 

pyramidal spacers within the filter pocket as taught in the '375 patent make 

no contribution to the self-supporting character of the pockets in the air 

stream. (Rivers Tr. at 508. Bauder Tr. at 305). However, neither denied 

that the welding of the spacer media provides a stiffening at the attachment 

of the spacer and side wall of the pocket, as attested by complainant's 

Reindardt and expert Bergman. Additionally, complainant's Bergman and 

Reinhardt persuasively testified that the tubular o r  pyramidal spacer function 

as an inflated sock o r  air cushion providing a dampening effect on vibration 

caused by the airstream. This is consistent with respondents' touting of the 

"aerodynamic spacers" in their pocket filters. (Rivers RTX-002 at 9-10; 

Rivers Tr. at 508; Bauder RTX-001 at 5, 10-11; Bergman CX-59 at 4, 12-13; 

Reinhardt CX-63 at 5-6;  CX-9 at 2). 
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201. Visual inspection has been made of complainant's pocket filter 

RPTX-1 designated as the MF-90 in the U.S. and the MF-85 in Germany and CPX-5 

(complainant's model F-45). Upon examination of RPTX-1 filter, supported only 

by its frame and without the removable rods, the individual pockets do tend to 

collapse laterally against each other under no air flow conditions. 

of complainant's model F-45 do not have a tendency to so collapse. It has 

been stipulated that the MF-85 and MF-90 and similar model MF-95 are covered 

under the '375 patent which requires in claim 1 that the filter pockets be 

self-supporting, and it has already been finally decided in this investigation 

by summary determination based on that stipulation that these models are part 

of the domestic industry covered under that patent. 

Pockets 

The pertinent claim 1 

element that the filter pocket be "self-supporting" is not interpreted as 

having no tendency to collapse laterally against each other under no air flow 

conditions. This is consistent with the specification's statement that the 

invention results in "self-supporting properties in the air stream." 

Similarly, complainant's promotional literature states: "Self-supported filter 

pocket always stays rigid in the air-stream." (Order No. 13 March 1, 1988; 

Notice of Commission Decision Not to Review April 1, 1988; CX-1, col. 2, 1. 

32; CX-8 at 2 ,  4, 6; CX-16 at 3). 

201a. Complainant's brochure titled "General Survey Viledon Air 

Filter" describes, in pertinent part, each of its F-45 and T-60 as "Filter 

pockets self-supporting, sealed free from leaks". Each of complainant's MF-85 

and MF-95 is described, in pertinent part, "Filter pockets self-supporting 

through integrated support, sealed free from leaks". (CX-17 at 2). 

202. Frank H. Janke is presently general manager of Freudenberg's 

Viledon Filter Division. The Viledon Filter Division is responsive for 
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I 

complainant's filter business and is headquartered in Birmingham, Michigan. 

Prior to January 1987 he was president of Eaton Products International, Inc., 

sometimes referred to as Eaton Products or EPI. At that time Eaton Products 

served as the distributor for nonwoven gas filter elements manufactured in 

Germany by Firma Carl Freudenberg (a corporate affiliate of complainant) and 

imported by Eaton Products for sale in the United States. 

these filters which EPI imported and sold prior to January 1987 was the same 

as that of the present product line of both complainant and respondents. In 

January 1987 the distribution function of Eaton Products was acquired by 

complainant. 

Division and Janke became general manager of that Viledon Filter Division. 

Prior to coming to Eaton Products, Janke had other employment which directly 

related to sales and marketing of various types of filters, and he has 

followed activities and developments in the filter industry for a number of 

years. 

in companies primarily involved in the filter business. For eight years he 

was with Tri-Dim Filter Corporation in Hawthorne, New Jersey, as a Vice 

President, and for the next four years he was President and Chief Operating 

Officer of Eaton Products International. (Janke CX-45 at 1, 2). 

The construction of 

The distribution function became complainant's Viledon Filter 

For the last twelve years Janke has held corporate officer positions 

203. "Viledon", a registered trademark owned by complainant's 

corporate affiliate, Firma Carl Freudenberg of the Federal Republic of 

Germany, is the trademark under which complainant markets, promotes and sells 

special nonwoven articles for use in industry. The "Viledon" trademark is 

used by complainant in association with the patented gas filter elements such 

in issue. (Janke CX-45 at 4 ) .  

194 1 



204. Janke first became familiar with the Freudenberg pocket filters 

in the early 1980's while he was employed at Tri-Dim Filter Corporation. 

president of Tri-Dim, Mr. John Stanley, brought samples of the filters back to 

the United States following a trip to Europe. Subsequently, in 1983, Eaton 

Products International obtained the marketing and distribution rights for the 

Viledon Filter line for North America and received its first shipment of 

filters under the '3F5 patent from Weinheirn, West Germany in the fall of 

1983. 

introduction. For example, sales grew from approximately 4,000 units in 

1983-1984 to 13,500 units in 1985 to 31,360 units in 1986. Dollar sales 

volume has shown a similar increase. In 1987 sales continued to show an 

increase and sales volume exceeded 40,000 units. For 1988, sales volume is 

projected to be 75,000 domestically produced wits, with a sales value of 4.1 

million dollars. (Janke CX-45 at 4). 

The 

Sales of those f i l t e r s  have been growing ever since the 1983 

2 0 5 .  The automobile industry is presently the major end user of 

"Viledon" gas filter elements. Approximately sixty percent of all gas filters 

sold by complainant are sold through the distributor network to the automotive 

and vehicle industries, with customers including all major manufacturers, 

e.g., Ford, GM and Chrysler, as well as major foreign automobile manufacturers 

who purchase for use in their domestic assembly plants. In addition, the 

filter finds utility in other areas on which a dust free atmosphere is 

required, including hospitals, the food processing industry, the 

pharmaceutical industry, and air intake ducts for gas turbines. 

at 4, 5). 

(Janke CX-45 
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206. Respondents' Borkent testified in deposition: 

Q Did you ever purchase a "Viledon" pocket filter? 

A Yes, we did. 

Q When? 

A Sometime in the spring of '84. 

* * *  
Q Wasn't it the summer of '84 that Filtrair started 
building its first pocket filter? 

A The summer of '84, we did the first trials and the first 
packet filter we made was not as a single pocket with a 
single frame and is not the copy, the pocket that we later 
used form making a six-pocket filter element, 

Q 

A 

The Viledon filter which you purchased was which type? 

We purchased several, but at least the G/35 or the G/35K. 

Q How about the F/45? 

A Also. 

Q And the F/45 corresponds t o  your Later model, PFL/EU5; 
right? 

A Yes. 

(Borkent CPX-2 at 119, 120). 

207. Respondents made a first sketch of model PFL/EU5 in 

approximately March 1984. The first written description of such a model was 

made in approximately February 1985. 

completed in approximately June 1985. (CX-38, Ans. to. Int. No. 8). 

The first prototype of PFL/EU5 was 

208. Respondents tested Viledon G35 and F45 units in approximately 

April 1984. (CX-38, Ans. t o  Int. No. 22). 

209. CPX-5 is a Viledon F-45 filter which is representative of 

complainant's filter. (Janke Tr. at 8. 12). 
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210. CPX-1 i s  representative of the accused filters. (Janke Tr. at 

8 ) .  

211. Janke testifitd as to the essential elements of claim 1 of the 

'375 patent and the correspondence of those elements to complainant's CPX-5 

(model T-45) and respondents' CPX-1 (PFL/EUS) as followr: 
CwPLknWm'I AND 

cwxn RMPONDENTS' CAS ?ILTtRS* 
1. A g88 mt mlm8at C m o  

p r i r b g  a holding fruna an4 a t  
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CLAW - 
and at least one laminar 

spacing element dirpored 

vithin the pocket and 
I 

oxtanding from abjacont the 

open 8nd toward th8 wedge 

the spacing elrment being 

welded to th8 opporite 

inclined wedge faces, 

- 
the f i l t e r  pocket being ran- 

dcted relf-supporting by the 

welding o f  the  pockat halve8 

to one another and the welding 

o f  the spacing element to th8 

pocket 

coMoulx#ANT's AND 
RESPONDENTS' GAS ?ILTERS 

(Janke CX-45 a t  7 ,  8 ;  Janke Tr. a t  7 t o  9).  
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2 1 2 .  R e f e r r i n g  t o  dependent claims 2, 3, 4, 6, 7, 8 and 9 ,  Janke 

t e s t i f i e d  t h a t  each of t h e  elements o f  s a i d  dependent claims a r e  i n  each o f  

CPX-1 and CPX-5. (Janke CX-45 a t  9 t o  11). 

213. Freudenberg makes s e v e r a l  d i f f e r e n t  types o f  f i l t e r s  with 

d i f f e r e n t  model numbers. One f i l t e r  is  c a l l e d  an M-45. There i s  a l s o  an 

F-45, T-60, MF 85, MF-90 (which i n  Germany i s  c a l l e d  an MF-85). MF-95 and a 

T-90. 

on t h e  U.S. market as yet. The d i f f e r e n c e  between t h e  T-60 and t h e  T-90 i s  

e f f i c i e n c y .  They 

a l l  have wedge shaped m u l t i p l e  pockets which m u l t i p l e  pockets  a r e  each made o f  

The T-90 is  a new f i l t e r  and i s  r e p l a c i n g  t h e  MF-90. The T-90 i s  n o t  

A l l  o f  s a i d  f i l t e r s  are designed b a s i c a l l y  i n  t h e  same way. 

stemetrical pocket  h a l v e s  welded t o g e t h e r .  

has f i b e r s  b u t  t h e  f i b e r s  are somewhat d i f f e r e n t .  With t h e  F-05 and t h e  T-60 

They are a l l  made of media t h a t  

some of  t h e  f i b e r s  have a l a r g e r  diameter than t h e  f i b e r s  used on t h e  MF-85, 

MF-90 and the MF-915. (Janke T r .  a t  8 t o  11). 

214. CPX-5 i s  a Freudenberg f i l t e r .  L ike  a l l  o f  t h e  Freudenberg 

f i l ters  l i s t e d  i n  t h e  previous f i n d i n g ,  it has t h e  pocket  welded along t h e  top 

seam and along t h e  back edge and along t h e  bottom o f  t h e  p o c k e t ;  a l s o  t h e r e  

are m u l t i p l e  pyramidal shape s p a c e r s  welded t o  each s i d e  o f  t h e  p o c k e t s .  Each 

o f  t h e  s p a c e r s  i s  a p i e c e  o f  material t h a t  i s  welded by f u s i o n  between e i t h e r  

s i d e  o f  t h e  pocket  and extends from t h e  face o f  t h e  pocket  t o  t h e  wedge edge 

and Ls f u r t h e r  used t o  c o n t r o l  t h e  d i s t a n c e  between t h e  d i f f e r e n t  p o c k e t s .  

The s p a c e r s  create a c o n t r o l  such t h a t  t h e  pocket  does n o t  extend and touch 

t h e  o t h e r  side o r  reversely c o l l a p s e  when in t h e  a i r  stream. CPX-5 has  f ive  

p o c k e t s .  (Janks Tr. at 11 t o  1 5 ) .  
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215. With respect t o  the uniqueness of CPX-5, complainant's Janke 

testified: 

THE WITNESS: And there are four openings above or below, 
if you will, the spacers. What occurs is in the air 
stream. Air is coming into the filter, and the object of 
this is the uniqueness, is the fact of its self supported. 
It will stay open, it will not collapse. What it does is, 
with this opening, it allows full utilization o f  the filter 
media. 

JUDGE LUCKERN: 
it, I mean it's all-- 

Now when you say opening, the way you have 

THE WITNESS: 
fore all the way to the aft. 

JUDGE LUCKERN: That can't be closed in any way, can it? 

THE WITNESS: No. That's the uniqueness of it. This is 
rigid. 

I'm talking about the complete pocket from 

(Janke Tr. at 15-16). 

216. Janke testified further as t o  CPX-5 

JUDGE LUCKERN: And it's rigid because o f  what? What do 
you call those? 
art that you call those? 

Are those metal? Is there a term of the 

THE WITNESS: Well this is your weld, sir. And this is 
part o f - -  

JUDGE LUCKERN: But this is, a month from now I won't know 
what you are pointing to when you say this is your weld, 

THE WITNESS: 
It is welded by fusion, it extends to the rear of the 
pocket, and down along the back, what we call the wedge 
here. 

You can see it in a wedge shape, along the back of the 
wedge, underneath as on the top here, and this is the 
integral part o f  the uniqueness o f  the self supported weld, 
is part of supporting the pocket. 

This is the weld at  the top  of the pocket. 

JUDGE LUCKERN: 
it? 

Is this weld just one piece o f  metal? Is 
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THE WITNESS: No, it i s  a c t u a l l y ,  what we're t a l k i n g  about 
when we say  weld, we're t a l k i n g  about a f i b e r  t h a t ' s  
f u s i b l e .  You w i l l  t ake  a s y n t h e t i c  f i b e r ,  and certain 
f i b e r s  you melt,  and make t h e  weld, and t h e  weld i s  a 
s t i f f e n e r .  

P r i o r  ar t  was sewing. They would sew pockets t o g e t h e r ,  and 
t h i s  was a new method, by which they could n o t  o n l y  b r i n g  
t h e  pocket  s i d e s  t o g e t h e r ,  but  they could b r i n g  them i n  
such a way t h a t  t h e  mechanism, meaning t h e  weld, would act  
as a supporting s t r u t  t o  hold t h e  pocket i n  p l a c e .  

JUDGE LUCKERN: What do you ca l l  t h e  metal? That's metal 
on top  t h a t  you've got?  

THE WITNESS: No s i r .  It i s  t h e  media. 

JUDGE LUCKERN: No, no. What do you c a l l ,  t h a t  you have 
your l e f t  hand on now? What do you ca l l  t h a t ?  

THE WITNESS: That ' s  the  header. 

JUDGE LUCKERN: Is  t h a t  a polymer? Or i s  t h a t  a metal, or 
what? 

THE WITNESS: No s i r .  That ' s  a polyurethane foam, 

JUDGE LUCKERN: I see. 

THE WITNESS: 
h o l d  it i n t o  what we c a l l  a f i l t e r  bank. 
t h i s  b u i l d i n g  they  w i l l  have a f i l t e r  bank. 
t h i s  u n i t  i n t o  i t ,  take outs ide  a i r ,  pass it through h e r e .  

And t h i s  i s  t h e  mechanism by which you w i l l  

You w i l l  put 
On t h e  top  o f  

JUDGE LUCKERN: The spacers?  Here are t h e  s p a c e r s ,  you're 
t a l k i n g  about.  

THE WITNESS: Yes .  I n t o  t h i s  opening pocket .  All o f  t h e s e  
pockets  act .  The spacer c o n t r o l s  t h e s e  pockets  from 
touching.  If they  touch ,  then you don't  g e t  a i r  p a s s i n g ,  
you have b l o c k i n g .  
comes through t h e  p o c k e t ,  it has a chance t o  come out  t h e  
s i d e s  o f  t h e  f i l t e r .  

And so what you want t o  do ,  i s  when a i r  

JUDGE LUCKERN: How does it g e t  out o f  t h e r e ?  Are t h e r e  
h o l e s  in the f i l t e r ?  

THE WITNESS: No, i t ' s  a media t h a t  w i l l  act .  It 's  n o t  a 
dense media. You can breathe i t ,  you can h o l d  it up t o  
your face,  l i k e  a face mask, sir.  
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, -  

JUDGE LUCKERN: Oh. 

THE WITNESS: You know, when you put a face mask o n ,  you 
b r e a t h e  i t ,  and what it does i s  when you, what t h i s  does is 
when t h e  o u t s i d e  a ir  comes in, it c o l l e c t s  t h e  d i r t  i n s i d e  
t h e  p o c k e t ,  and al lows f r e s h  a i r .  The c l e a n  air  t o  go i n t o  
t h e  b u i l d i n g  o r  i n t o  your room, i n t o  t h e  a i r  c o n d i t i o n i n g  
u n i t ,  t h e  c o o l i n g  a i r  t o  c o o l  t h e  a i r  down. 

JUDGE LUCKERN: What i s  t h e  white m a t e r i a l  made o f ?  What's 
t h a t  anyway? Is t h a t  the  white o f  t h i s ,  what you have i n  
your hand, CPX-5. 

THE WITNESS: 
t h e s e  s p a c e r s  a r e  a l s o  p o l y e s t e r .  

I b e l i e v e  it i s  a p o l y e s t e r .  And I b e l i e v e  

JUDGE LUCKERN: Do you have any,  t o  your knowledge, and o f  
course  you a r e  only  t e s t i f y i n g  from your knowledge, 
c o l l e c t i n g  i n  t h e  spacers?  Does d i r t  c o l l e c t  t h e r e ?  

THE WITNESS: There can be some. There i s  a certain 
advantage,  t h a t  you w i l l  c o l l e c t  l a r g e  p a r t i c l e s  i n s i d e  t h e  
s p a c e r .  That is a secondary p o i n t .  

JUDGE LUCKERN: And a g a i n ,  would you t e l l  me what your 
test imony is, what t h e  purpose o f  t h e  spacers  a r e  again?  
know you've a l r e a d y  s a i d  i t ,  b u t - -  

I 

THE WITNESS: Again, t o  c o n t r o l  t h e  d i s t a n c e  between t h e  
s i z e  o f  t h e  pocket .  I n  t h e ,  if t h e s e  weren't h e r e ,  and it 
wasn't designed t h e  way it was, you could open it up and 
you would have a b a l l o o n i n g ,  where media could l i t e r a l l y  b e  
forced i n  touch. And once you have t h a t - -  

JUDGE LUCKERN: Now wait a minute. You've g o t  t o  d e s c r i b e  
f o r  t h e  r e c o r d  what you are doing r i g h t  now. 

THE WITNESS: Okay. On t h e  r e c o r d ,  I am pinching two 
pockets  t o g e t h e r ,  and t h e  i n s i d e  o f  each pocket  is 
touching,  so what it does is it e l i m i n a t e s  two s i d e s  from 
a i r  flowing o u t  o f ,  and you now have reduced it t o  only  
being a b l e  t o  exit  out o f  one s i d e  o f  one pocket  on t h e  far 
s i d e ,  and air  o u t  of the  o t h e r  s i d e .  

JUDGE LUCKERN: What you are saying is you don't want t h i s ?  

THE WITNESS: T h a t ' s  c o r r e c t .  

JUDGE LUCKERN: A l l  r i g h t .  
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THE WITNESS: This is a function. The other is, that 
because of the design, the pyramidal design, it also can 
help control, because once air passes through here in a 
velocity it inflates, and will also give a certain 
stiffening from the sides actually even collapsing, going 
the other way. 
inside the pyramid. 

Because of the ballooning effect of the air 

(Janke Tr. at 15 to 20). 

217. CPX-5 has a rigid header or frame. The Cambridge Hi-Flo filter has 

a rigid header or frame. (Janke Tr. at 21, 22). 

218. The pyrimidal spacers in CPX-5 are not rigid. Rather they are a 

soft, pliable piece of fabric. (Janke Tr. at 23). 

219. Fibers in complainant's MF-85 are advertised as being micro fine, 

Fibers in complainant's T-60 are not so advertised because they have a bigger 

diameter. The fiber mix in the MF series is a more efficient mix than in the 

T-60 or F-45 filters. The following are some of the differences in the fibers 

used in the different Freudenberg air filters: (1) diameter of the fibers, 

(2) relative coarseness or fineness of the fibers, and (3) whether the fibers 

are charged or non-charged. (Janke Tr. at 25, 26, 27). 

220. With respect to Janke's use of the term "self-supporting:" 

Q 
word, that these filter pockets are self-supporting? 

Now you testified that these, I believe you used the 

A Yes. 

Q Is that mean the same thing as self supported? Is there 
any difference to you between those terms? 

A Self supported and self supporting. I'm not sure I 
could distinguish. I think that's interpretation. 

Q Well you described these-- 

A I would describe those as self supporting. 

Q All right. And that means that, let me get this 
straight. 
off, the pockets will standup, just like this? 

Does that mean that i f  you shut the air flow 
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A T h a t ' s  c o r r e c t .  

Q They w i l l  s t a y  up t h a t  way? 

A Yes .  

Q 
i s n '  t flowing? 

They s o r t  o f  s tand a t  a t t e n t i o n ,  even though the  a i r  

A T h a t ' s  c o r r e c t .  

JUDGE LUCKERN: I n  o t h e r  words, they don' t  c l o s e .  I 
j u s t  want t o  make sure  the record  i s  clear. 
l i k e  t h i s .  Maybe you j u s t  put i n  words, Mr.-- Make sure  he 
i s .  

They s tand up 

MR. POLK: L e t  me rephrase  the  q u e s t i o n ,  Your Honor. 

* * *  
BY MR. POLK: 

Q C l a r i f y  it even more. The p o c k e t s ,  when the  a ir  i s  shut  
o f f ,  w i l l  not  droop. 

A That is c o r r e c t .  

Q And on t h i s  F -45  f i l t e r ,  c o r r e c t ?  

A Yes .  

(Janke T r .  a t  27-28). 

221. The MF s e r i e s  of Freudenberg makes use of a system o f  metal  rods 

and they have more pockets .  With r e s p e c t  t o  the  purpose o f  t h e  metal rods 

Janke t e s t i f i e d :  

Q 
pockets  when t h e  a ir  s tops  f lowing ,  i s n ' t  t h a t  c o r r e c t ?  

And t h e  purpose of those  metal rods i s  t o  ho ld  up the  

A No. 

Q Well i s n ' t  t h a t  the  e f f e c t  o f  those  rods? 

A No. We use them, a c t u a l l y ,  we use those  f o r  e a s e  o f  
p u t t i n g  i n t o  t h e  a ir  system, i n t o  a bank, a f i l t e r  bank, 
e a s e  of p u l l i n g  them o u t .  

I n  r e a l i t y  we have taken them out  on many, many 
i n s t a n c e s  because we are having a problem with c o r r o s i o n  
and i n  the  t u r b i n e  industry ,  we have used them. 
u n i t  i t s e l f  i s  s e l f  supporting. 
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i n  t h e  U.S.  as a convenience o f  g e t t i n g  i n  and o u t ,  b u t  we 
have taken them o u t .  

And we have a l s o  r e p l a c e d  t h a t  because we t a k e  them out  
as much as we, and t h a t ' s  why we r e p l a c e d  it  with a T-60. 
We d o n ' t  use them any more, o r  won't b e  using them anymore. 

* * *  
Q M r .  Janke,  I am holding a metal  rod which i s  a t  t h e  
back end o f  the  p o c k e t s ,  and i t ' s  threaded through a l l  
e i g h t  o f  t h e  p o c k e t s .  Do you s e e  t h a t ?  

A Yes.  

Q And you would agree t h a t  I ' v e  j u s t  d e s c r i b e d  t h a t  
c o r r e c t l y ,  wouldn't you? That t h i s  rod i s  threaded 
through l i t t l e  e y e l e t s  i n  a l l  e i g h t  o f  t h e  pockets?  

A That's c o r r e c t .  

Q And then t h e r e  i s  a diagonal  supporting r o d ,  i s n ' t  
t h e r e ?  Underneath here?  Which runs from t h e - -  

A I don't know t h a t  i t - -  

Q R i g i d  frame,  up t o  t h e  t r a n s v e r s e  r o d ,  i s n ' t  t h a t  
c o r r e c t ?  

A I don't  use it.  
support ing,  we use it as a c o n t r o l l i n g .  

We haven't  used it r e a l l y  as a 

Q W e l l ,  i t ' s  a rod t h a t  runs i n  t h a t  diagonal  d i r e c t i o n ,  
doesn ' t  i t ?  

A That's c o r r e c t .  

(Janke T r .  a t  29-30, 32, 33). 

222. A s  t o  a Freudenberg f i l t e r  MF-85 c o n t a i n i n g  t h e  metal rods Janke 

t e s t i f i e d :  

Q Now, Hr. Janke,  t h e  MF-85 f i l t e r ,  which i s  s i t t i n g  on 
t h e  f l o o r  h e r e ,  t h a t  doesn ' t  s tand up as s t r a i g h t  as t h e  
F-45, does it? 

A I don't  t h i n k  it was designed t o  s i t  on t h e  f l o o r .  
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Q W e l l ,  a l l  I'm saying t o  you, Mr. Janke,  when you put it 
down alongside t h e  F-45, t h e  pockets f o l d  up and c o l l a p s e ,  
don't they? 

A 
UP * 

I f  you reversed i t ,  you would f i n d  t h a t  it could s t a n d  

Q Reversed i t ,  you mean you put t h e  metal  rod on t h e  
bottom? 

A T h a t ' s  it. I f  you wished t o  hold it t h a t  way. 

JUDGE LUCKERN: I s  t h a t  what you meant by r e v e r s e ,  t h e  
way he has it now? 

THE WITNESS: Yes. 

JUDGE LUCKERN: Can you d e s c r i b e  i n  words what you've 
j u s t  done, so t h a t  somebody looking a t  i t - -  

THE WITNESS: Yes s i r ,  I can. What I d i d  was, I turned 
t h e  f i l t e r  completely o v e r ,  so t h a t  t h e  t r a n s v e r s e  metal 
rod i s  now on t h e  bottom s i d e ,  r a t h e r  than t h e  top s i d e .  

BY KR. POLK: 

Q But when t h e  MF-85 i s  i n s t a l l e d  i n  an a i r  d u c t ,  i n  fact 
t h e  metal rod i s  on t h e  t o p ,  i s n ' t  it? 

A Yes. 

Q I s n ' t  t h a t  c o r r e c t ?  

A Y e s ,  if you use i t ,  yes it w i l l  b e .  

And- - 
JUDGE LUCKERN: And t h e n ,  Mr. Janke,  when t h e  metal rod 

is on t h e  t o p ,  how would you d e s c r i b e  what you see now? 
The c o n f i g u r a t i o n  of t h i s ?  When t h e  meal rod is on t h e  
t o p ,  as compared with CPX-5, which i s  t h e r e ?  

THE WITNESS: I f  they a r e  both i n  t h e  air stream,  
whether t h e  air is on or o f f ,  they w i l l  both b e  self 
support ing.  

JUDGE LUCKERN: But r i g h t  now, t h e  way I ' m  looking a t  
t h e  o n e ,  one seems t o  be l e a n i n g ,  s o r t  of-- 
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THE WITNESS: Okay. 

JUDGE LUCKERN: Wait a minute. I'm doing the same 
thing, I'm telling you people not to do. 
one doesn't seem t o  be upright like the other one. Maybe 
you can put it words. 

But the green 

Could you tell me, because you are the technical 
person, could you tell me, or describe how , . .  [RPTX-0011 
and CPX 5 ,  how they exist right now, on the floor? You 
understand what I'm trying to say? 

THE WITNESS: Okay, yes 

JUDGE LUCKERN: Because they obviously look different 
to me. Could you put in words how they look? 

THE WITNESS: Okay, I wanted to make a correction. I'm 
really not technical. 

JUDGE LUCKERN: Well-- 

THE WITNESS: But I'm knowledgeable 

JUDGE LUCKERN: Knowledgeable, all right, knowledgeable. 

THE WITNESS: Okay. What has occurred is you have 
different types of media. 
a different composition, it has a larger fiber, and so 
there it will, you can rest it on the floor, and it will 
stand up straight. The other media-- 

And one is more rigid, and it's 

JUDGE LUCKERN: That's RTX . . .  [RPTX-0011, the other 
media. That's the green one. 

THE WITNESS: The green, now I'm going to address what 
I just described was the-- 

* * *  
THE WITNESS: 

is a lot finer. 
The media that we're looking at here now 

* * *  
THE WITNESS: . . .  [RPTX-0011 It's a lot finer, and 

cannot stand up by itself without holding it. In the, 
that's sitting on the ground. In the air stream it is 
designed with the welds to be self supporting, not to lay 
on the ground. 
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JUDGE LUCKERN: A l l  r i g h t .  

BY MR. POLK: 

Q Now, Mr. Janke,  you would a g r e e ,  wouldn't you, t h a t  the  
pockets  on the  F -45  a r e  more u p r i g h t ,  o r  more r i g i d  than 
t h e  pockets  on the  MF-85, i s n ' t  t h a t  t r u e ?  

A T h a t ' s  c o r r e c t .  

Q 
t h e  metal r o d s ,  i s  t h a t  t r u e ?  

And you s a i d  t h a t  you use t h e s e  f i l t e r s  o f t e n  without 

A Yes. 

Q All r i g h t .  
rods o u t .  Bear with me f o r  a moment, Your Honor. 

J u s t  g ive  me a moment t o  t a k e  t h e  metal  

* * *  
Q Mr. Janke,  you s a i d  t h e  system o f  rods was used 
p r i m a r i l y  t o  prevent the pockets  from f l u t t e r i n g  back and 
f o r t h ?  Is t h a t  c o r r e c t ?  

A W e l l ,  i t ' s  a way o f  c o n t r o l l i n g  it. As you pointed 
o u t ,  t h e  media is d i f f e r e n t .  What we r e l y  on f o r  it' s e l f  
supporting i s  the  welds, as you s e e ,  are dupl ica ted .  As 
you commented the  frame, which i n c i d e n t i a l l y ,  t h i s  frame 
i s  cracked,  which c e r t a i n l y  doesn ' t  h e l p  i t s  r i g i d i t y  
e i t h e r ,  i t ' s  broken. 

Q A l l  r i g h t ,  Mr. Janke, t h e r e  is a c r a c k  i n  t h i s  
[RPTX-0011, but  t e l l  me. Try t o  move t h a t ,  if you would, 
where t h e  c r a c k  is. 

* * *  
MR. POLK: There is a c r a c k ,  Your Honor, about two and 

a h a l f  inches  away from t h e  yel low e x h i b i t  s t i c k e r .  

JUDGE LUCKERN: A l l  r i g h t .  

Q Now, d i d  I hear  you c o r r e c t l y  b e f o r e ,  when you s a i d  
t h a t ,  s t r i k e  t h a t .  M r .  Janke,  is t h e r e  a d i f f e r e n c e  i n  
t h e  d e n s i t y  o f  t h e  f i b e r s  between t h e ,  l e t ' s  s a y  the  F-45 
on t h e  one hand, and t h e  T-60, and the MF-85, -90, -95 
s e r i e s ?  

A Yes. 
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Q Which is more dense? 

A The MF. 

Q .The MF is more? 

A Yes. When we are talking about density, we are talking 
about a filter efficiency, for efficiency's sake. You can 
get, on the other hand, you can get a very dense filter, 
that has very low efficiency, where, so when you ask me 
density, I look at density in a way of filter efficiency. 

So it has a higher pressure drop air, has a greater 
difficulty going through it because of its efficiency. 
catches a finer particle. 
definition. 

It 
It's not a structural 

Q And the diameters of the fibers in the F-45 or the T-60 
or T-90, those are bigger around than the fibers? 

* * *  
THE WITNESS: Let me make sure I understand the 

question you're asking. 
the F-45 than in the MF-85, 90, and 951 

Whether the fibers are larger in 

MR. POLK: Yes, sir, that's the question. 

THE WITNESS: They are. 

(Janke Tr. ar 34 to 44). 

223. As to the difference between complainant's models, Janke 

testified: 

A. Yes. Basically what they are is efficiently 
differences. The lower our model number, as in F-45, i s  
relatively refers to it as an efficiency rating of 45 
percent based on a test that is standard in the United 
States . 
The T-60, again, relates to an efficiency of 60 percent 
efficient. The MF refers to again, as in the 85, that's 
the German test rating where it says under their ratings, 
it is an efficiency of 85. In the U.S., we have an MF-90 
which denotes 90 percent efficient. 

The T-90 again reiterates that where again we change the 
composition of the medias, but the efficiency was 
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absolutely the same. 
efficiency rating. 

And an MF-9S again is a higher 

(Janke Tr. at SO). 

224. As to how complainant's pocket filters are held in operation: 

A. In operation, they're held inside a frame, and they're 
clipped to the frame. 
that we can take the filters slide through and it happens 
to be in most cases, you can fit them in the front, where 
our frame interlocks with another series of frames that can 
go from floor to ceiling and from side t o  side. 
pockets extend beyond the frame which is again a feature of 
OUT filters t h a t  become the support. The pockets will 
stand up by themselves. 
they collapse in a variable air flow system. 

There's a frame that is L-shaped 

But the 

They don't need strings or will 

Q. 
operation? 

So the filter pockets are held by a frame during 

A. That's correct. 

Q. The filter pockets are not designed to operate without 
being held in a frame? 

A.  That's correct. 

Q. Such as sitting on a floor? 

A. Right. 

Q. And in operation, if I understood you correctly, air i s  
blowing through the filter? 

A. Yes, it is from the front t o  the rear, usually. 

* * *  
Q. Mr. Janke, the characteristics of the filter that you 
testified to, are those realized in operation of the filter 
in a natural commercial setting? 

A .  They are recognized once positioned in an environment 
that they were intended, meaning, a filter bank. Whether 
the airstream is on or off, they actually the uniqueness is 
that they are self-supporting with or without air flow in 
that environment. 

(Janke Tr. at 51 to 52). 
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225. Janke sees no difference in rigidity of the media as to 

complainant's F-45 (CPX-5) and respondents' EU-5 (CPX-1) which is alleged to 

infringe. (Janke Tr. at 53, 54). 

226. Certain of complainant's gas filters, produced according to the 

'375 patent are depicted in its brochure CX-8 and can be represented by 

CPX-5. Respondents' alleged infringing filters are depicted in their brochure 

CX-4 and can be represented by CPX-1. Visual comparison of CX-7 and CX-4 and 

of CPX-5 and CPX-1 show a striking similarity. 

227. Dr. Heinz Reinhardt is employed by Firma Carl Freudenberg, a 

corporate affiliate of complainant. (Reinhardt CX-63 at 1). 

228. Reinhardt studied from 1969 to 1974 a t  the Technical University 

Karlsruhe and subsequently took a degree from this University, his thesis 

being on dust separation. 

January 1980 he has been employed by Freudenberg and from then until 1983 he 

He received his doctorate in February 1979. Since 

was responsible for filter media which are used in industrial dust removal. 

Since 1983 he has been the head of a Freudenberg Division which is concerned 

with air filtration in varying fields of application. Within the framework of 

his activities he was and he still is active on various committees. Thus, he 

cooperated in drafting a guideline for "Purification of Air" at the VDI 

(Association of German Engineers). At present he is deputy chairman of a 

committee of the DIN (German Institute for Standardization) which revises the 

ASHRAE-Standard 52/76 adopted in Germany from the United States. To date he 

has authored approximately 10 publications relating to gas filtration which 

have been published in German professional journals. 

2) * 

(Reinhardt CX-63 at 1, 
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2 2 9 .  Reinhardt i s  familiar with t h e  "Hi-Flo"  pocket  f i l t e r s  and 

those  f i l ters  have been t e s t e d  under h i s  guidance i n  comparison with 

Freudenberg's pocket  f i l t e r .  

" C a m f i l  H i - F l o  95" and c o n s i s t e d  o f  two web-cuts which a r e  j o i n e d  t o g e t h e r  by 

sewing a t  t h e  edges and a r e  anchored a t  the  f r o n t  s i d e  t o  a holding frame of 

s h e e t  m e t a l .  

pocket  f i l t e r  according t o  the  '375 p a t e n t ,  namely a model "T-90". (Reinhardt 

CX-63 a t  2 ) .  

The sample o f  t h e  H i - F l o  f i l t e r  examined was a 

I n  comparison with t h e  Hi -F lo  f i l t e r ,  he t e s t e d  a Freudenberg 

230.  I n  Reinhardt 's  t e s t s ,  the  Hi -F lo  and T-90 f i l ters  were compared 

i n i t i a l l y  simply by p l a c i n g  them on the  f l o o r ,  s i d e  by s ide ,  and applying a 

paper load  t o  both f i l t e r  arrangements. The H i - F l o  f i l t e r  p a r t i a l l y  c o l l a p s e d  

whereas t h e  T-90 f i l t e r ,  which is s e l f - s u p p o r t i n g ,  remained r i g i d .  I n  an 

operat ing  experiment ,  t h e  H i - F l o  and T-90 f i l t e r s  were p l a c e d  i n t o  an a i r  

channel  t es t  r i g  which enables  viewing o f  the  f i l t e r  pocket  behavior  during 

operat ion .  

case of a i r  s h u t - o f f  the  Hi-Flo f i l t e r  c o l l a p s e d  while  t h e  T-90 f i l t e r  

remained r i g i d  due t o  its s e l f - s u p p o r t i n g  s t r u c t u r e .  I n  an a d d i t i o n a l  

experiment,  t h e  same H i - F l o  and T-90 f i l t e r s ,  both loaded with the  same amount 

o f  dust  according  t o  ASHRAE s tandards ,  were p laced  s e p a r a t e l y  i n t o  t h e  t e s t  

r i g  assembly. 

during which t h e  air f low was switched on and o f f  f i v e  times. 

p a r t i c l e s  which p e n e t r a t e d  through t h e  f i l t e r  t o  t h e  " c l e a n  a i r  s ide"  were 

measured after  i d e n t i c a l  opera t ion  over t h e  two-minute p e r i o d .  The loaded 

T-90 f i l t e r  permit ted  approximately 70 p a r t i c l e s  t o  p e n e t r a t e  through the  

f i l t e r  t o  t h e  c l e a n  a ir  s i d e ,  whereas the  e q u a l l y  loaded H i - F l o  f i l t e r  

The a i r  f low was switched on and o f f  s e v e r a l  times and i n  each 

Each f i l t e r  was placed  i n  operat ion  over  a two minute p e r i o d ,  

The dust 
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permitted 9,000 particles to pass through. The difference in performance of 

the two filters is attributed by Reinhardt to the structure of the filter in 

that the constant collapse of the Hi-Flo filter caused deterioration of its 

filter material. The structural integrity of the T-90 filter was said t o  

avoid such deterioration. (Reinhardt CX-63 at 2, 3). 

231. Reinhardt testified as to T-90 and Hi-Flo 95 used in his tests 

Q Dr. Reinhardt, the Freudenberg T-90 filter, is that 
designed for the same particle size as the Camfil Hi-Flo 95? 

A In terms of size ranges, yes. 

Q Doctor, can you tell us today, with regard to the 
Freudenberg T-90 filter, exactly what is the particle size 
for which that filter is designed? 

A First of all, it is designed for a degree of efficiency 
according to the ASHRAE test, of approximately 90 percent. 
And this means that it would be within the same size range 
between 1 to 2 mu. 
make clear differentiations anymore. 

When it comes to those sizes you cannot 

Q Dr. Reinhardt is the T-90 filter, is it specifically 
designed for turbulent air conditions? 

A 
turbines, therefore the designation "T" . The T-90 is designed by us for applications in gas 

Q I see. Dr. Reinhardt, to your knowledge, and maybe you 
don't know, but to your knowledge is the camfil Hi-Flo 95 
specifically designed for use with gas turbines? 

A No. It is a 95 percent filter on the basis of ASHRAE. 

(Reinhardt Tr. at 710, 711). 

232. Reinhardt's experiments are shown in a video tape which was 

prepared under his direction. (Reinhardt CS-63 at 3; CPX-8). 

233. Observation of video tape CPX-8 shows a comparison of CPX-5 

type Freudenberg filter with two Hi-Flo filters. Unlike CPX-11 and CPX-lla 

each of the Hi-Flo filters has a ribbon across each of the top and bottom 
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s i d e s  which i s  a t t a c h e d  t o  t h e  pocket  edges and a l s o  has a mid t r a n v e r s e  b a r  

The Freudenberg f i l t e r  on t h e  video b e f o r e  any a i r  flow s tands  erect and r i g i d  

and supports some 3" o f  paper. The H i - F l o  f i l t e r s  b e f o r e  a i r  f low was n o t  

r i g i d  and would n o t  support t h e  paper. (CPX-8, CX-17). 

234. Reinhardt t e s t i f i e d  t h a t  t h e  H i - F l o  f i l t e r s  c o n s i s t  o f  mats sf 

b r i t t l e  g l a s s  f i b e r s  and have only  l i m i t e d  shape s t a b i l i t y ;  t h a t  thus t h e  

f i l t e r  pockets  r e g u l a r l y  c o l l a p s e  i n t o  each o t h e r  during normal use  when a i r  

flow i s  switched o f f ;  t h a t  t h i s  c o l l a p s e  causes  s t r o n g  fo lds  t o  form and as a 

consequence c o n s i d e r a b l e  dust  breaks through t h e  f i l t e r  medium o c c u r ;  t h a t  

such dust  breaks  a l s o  occur  a t  low a i r  flow rates through t h e  f i l t e r  and with 

i n c r e a s i n g  dust  accumulation,  e s p e c i a l l y  under humid c o n d i t i o n s ;  and t h a t  

pocket  f i l t e r s  o f  t h i s  kind there fore  have major disadvantages f o r  use i n  t h e  

f i e l d  of h i g h - e f f i c i e n c y  f i l t r a t i o n ;  t h a t  i n  order  t o  avoid an undesirable  

i n f l a t i o n  of p o c k e t s ,  h o l d e r s  are arranged between oppos i te  s i d e  s u r f a c e s  o f  

each pocket  which are formed by f i lamentary s t a y s ;  t h a t  t h e  f i l a m e n t s  are 

appl ied by mechanical  sewing, t h a t  a t  t h e  a p e r t u r e s  through t h e  r e s p e c t i v e  

f i l t e r  mats t h e r e  are needle  puncture h o l e s  which are r a t h e r  i n e f f e c t i v e l y  

covered by an adhesive, t h a t  t h i s  becomes apparent f o r  i n  t h e  r e g i o n  o f  t h e  

aper tures  where af ter  prolonged use t h e r e  i s  a contamination by dust  p a r t i c l e s  

which can be  s e e n  on t h e  c l e a n  a i r  side o f  t h e  f i l t e r  mats; t h a t  t h e r e  are 

several hundreds o f  such s p o t s  on each pocket  f i l t e r ;  t h a t  t h e  glass f i b e r s  

used as t h e  f i l t e r  medium i n  t h e s e  f i l t e r s  have a tendency t o  b r e a k  when t h e  

p h y s i c a l  c o n f i g u r a t i o n  o f  t h e  f i l t e r  pockets i s  changed, f o r  i n s t a n c e ,  i n  

i n s t a l l a t i o n  and during o p e r a t i n g  movements o f  t h e  f i l t e r  medium; t h a t  t h i s  

r e s u l t s  i n  f i b e r  fragments breaking o f f  which contaminate t h e  c l e a n e d  a i r ;  
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t h a t  t h o s e  f i l t e r  pockets t h e r e f o r e  need t o  be  f l e x i b l e  so t h a t  they can be 

moved, t h a t  i s  f l e x e d ,  out  o f  t h e  way af ter  t h e  f i l t e r  i s  i n s t a l l e d  t o  

guarantee t h a t  t h e r e  are no o b s t a c l e s  i n  t h e  c l e a n  a i r  s i d e  channel a f t e r  t h e  

a i r  flow i s  switched o f f ;  and t h a t  H i - F l o  pocket  f i l t e r s  have such f l e x i b i l i t y  

because they a r e  n o t  s e l f - s u p p o r t i n g  pocket  f i l t e r s .  (Reinhardt CX-63 a t  4 , 5 ) .  

235. Reinhardt t e s t i f i e d  t h a t  i n  t h e  Freudenberg f i l t e r s ,  such as 

T - 9 0 ,  F - 4 5  and MF-90, t h e  f i l t e r  pockets a r e  formed o f  f l e x i b l e  f i l t e r  mats; 

t h a t  t h e s e  mats are c u t  i n  p a i r s  o f  two t o  form t h e  wedge shape and j o i n e d  by 

a U-shaped continuous p e r i p h e r a l  weld; t h a t  i n  t h e  i n s i d e  o f  t h e  p o c k e t s ,  

hollow pyramidal s p a c e r s  are welded i n  as shown i n  t h e  '375 p a t e n t ;  t h a t  an 

important element o f  t h e  Freudenberg f i l t e r  i s  t h e  U-formed continuous welding 

seam which runs from t h e  top o f  t h e  f i l t e r  p o c k e t ,  down t h e  back and along t h e  

bottom o f  t h e  f i l t e r  p o c k e t ,  i n  e f f e c t  c o n s t i t u t i n g  a U-shaped s t i f f e n i n g  

frame; t h a t  a l s o  important are t h e  spacing elements o f  t h e  Freudenberg f i l t e r s  

which are,  on both s i d e s ,  continuously welded t o  t h e  f i l t e r  pocket  s i d e s  along 

most of t h e i r  l o n g i t u d i n a l  d i r e c t i o n  ( f r o n t  t o  b a c k ) ;  t h a t  t h i s  not only 

s t i f f e n s  t h e  f i l t e r  mats themselves and makes t h e i r  shape more r i g i d  but  

b r i n g s  about an evening out  o f  t h e  a i r  flow w i t h i n  t h e  f i l t e r  p o c k e t ;  t h a t  t h e  

p r o v i s i o n  o f  a s p a c e r  elements o f  pyramidal form, c o n s t i t u t i n g  tubular  

elements running,  with  diminishing d iameter ,  from f r o n t  t o  back with t h e  

f i l t e r  p o c k e t ,  g i v e s  a d d i t i o n a l  important advantages; t h a t  such a spacer  

c o n s t r u c t i o n  provides an "air  cushion" which g e n t l y  holds t h e  opposed inside 

f a c e s  o f  o f  each f i l t e r  pocket  so t h a t  they  do n o t  move s i g n i f i c a n t l y  toward 

o r  away from each o t h e r ;  t h a t  t h e  pyramidal s p a c e r  elements are found, i n  

p r a c t i c e ,  t o  provide s t r u c t u r a l  support t o  t h e  whole assembly l o n g i t u d i n a l l y ,  
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vertically and laterally: that those spacers provide a dampening effect on 

swinging or fluttering movements of the filter mats or other oscillations, 

such as resonant vibrations, caused by air flow through the filter assembly; 

that thus, even abrupt changes in air velocity blowing into the filter do not 

result in undesirable side to side oscillations: and that the action of such 

spacers is entirely different from the action, for instance, of the 

filamentary stays of the Hi-Flo filters; and that those filamentary stays do 

not have the multidirectional stabilizing effect of the Freudenberg spacers 

and cannot prevent the pocket halves from collapsing toward each other and 

when the pocket sides are suddenly blown apart by an increased air velocity, 

those filamentary stays have a yanking effect with stress at their points of 

attachment to the filter pockets. (Reinhardt CX-63 at 5, 6). 

236. In the testing Reinhardt took a Hi-Flo 95 as well as a T-90 out 

of the storage area and measured their rate. 

for each filter and the tests carried out. (Reinhardt Tr. at 703, 704). 

237. Respondents' Joachim Richter studied structural and civil 

Then 500 grams dust was added 

engineering in a technical college in West Berlin, graduating in 1956, and 

then worked as an engineer until joining the Freudenberg company at the end of 

1958. (Richter RTX-005 at 1). 

238. While employed at Freudenberg, Richter and Kurt Huber, then 

head of the Viledon filter division, came up with a "basic idea" for a pocket 

filter to be made by Freudenberg's Viledon division, during a luncheon at the 

company cafeteria on May 10, 1973. 

produced only nonwoven filter material in rolls and square cuttings which was 

Up until 1975 Viledon filter division 

purchased by various filter companies which fabricated these media into pocket 

216 



filters. Richter testified that pocket filters were then and are now “state 

of the art“, and that “the idea of ourselves producing pocket filters was an 

obvious one.” He continued, saying: 

(RTX - 00 5 

One particularly advantageous circumstance was the fact 
that polyurethane was processed in the Synthetic Materials 
Plant of the Carl Freudenberg company which, as we already 
knew from filter frame production at Noel, Marquet & Cie. 
(NMC), Eupen, Belgium, is well-suited for foaming nonwoven 
filter media. Our idea here was to foam the various 
individual filter bags according to [a] pocket filter type 
in a stabile polyurethane top-frame such that they would be 
mechanically sturdy and dust free, which was ultimately 
realized with success. 

After Mr. Rutsch of the CARL FREUDENBERG SYNTHETIC 
MATERIALS PLANT, with the understanding of Mr. Breham, then 
the head of the CF SYNTHETIC MATERIALS PLANT, had conducted 
several polyurethane foaming experiments with relevant 
nonwoven filtering media and the results appeared to be 
very positive, the technical divisions of the VILEDON 
PLANT, of the VILEDON filter division and of the SYNTHETIC 
MATERIALS PLANT were informed of the pocket filter idea and 
asked to draw up details for the production process. 

at 2-3). 

239. Richter testified: 

The American patent specification no. 4,056,375 [the ’375 
patent] naturally involves the same pocket filter element 
described in the German master patent specification, no. 25 
41 331 [priority application] of September 17, 1975. There 
was only one pocket filter development and only one pocket 
filter production, namely the one in Weinheim and on 
commission to the VILEDON filter division/Weinheim. In my 
opinion, differences in the text of the individual patent 
applications are based on the fact that the patent 
attorneys felt that one formulation or another was more 
understandable in their respective language, or that facts 
had emerged in the meantime that necessitated the addition 
or deletion of an entry. For example, NOEL, MARQUET 6 Cie 
(NMC), Eupen, Belgium, received the German patent for the 
polyurethane foaming of the filter mats under no. 
2,166,433, so that in U.S. patent application no. 
4,056,375, the foaming of filter bags into the polyurethane 
top-frames of the pocket filter was not included as a 
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claim, since there were no longer any prospects for being 
granting the patent on this point. 

(RTX-005 at 3, 4 ) .  

240. Referring to the "basic idea", Richter also testified: 

Q Mr. Richter, in terms of the development of the patented 
gas filters, will you please describe your contributions 
other than coming up with the basic idea with Mr. Huber 
that Freudenberg should produce gas filters using the 
non-woven material? 

A The development of the pocket filters took some time. 
Mr. Huber and I have had regular and frequent discussions 
in which a l l  the persons participated from the various 
departments involved. And I am talking about the 
departments from the Viledon division as well as the 
synthetic plastic division. 

The various development phases ware always talked about 
jointly and during these discussions, it was always 
determined which improvements could be made or it was 
discussed as to in which general direction one could 
proceed as far as the thought process in concerned. 

Mr. Huber and myself, we have participated in these 
discussions throughout this procedure and we have 
contributed recommendations as to we have recommendations 
or certain ideas that could be thought about. 

* * *  
JUDGE LUCKERN: Mr. Cockburn asked you some questions 

and he used the term, "basic idea," and you used your term 
- -  this is your words. You used this term, "basic idea" in 
this paragraph 5 [Witness statement RTX-005]. And my 
question to you i s :  
idea"? 

What do you mean by the term, "basis 

THE WITNESS: The situation was the following: The 
filter department of the Carl Freudenberg Company had 
produced materials for filter production for many years. 
That is to say the base material for such filters. 

And this base material was distributed at home and 
abroad and it came in big rolls or in cut sections. 
sold in rolls o r  in sections and sales were successful. 

It was 
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And then  t h i s  material was supplied t o  a number o f  
companies which made and produced pocket  f i l t e r s  from t h i s  
m a t e r i a l  t h a t  was provided t o  them by t h e  Carl Freudenberg 
Company. 

The idea  then t o  produce such pocket f i l t e r s  o u r s e l v e s  
w i t h i n  t h e  Freudenberg Company was a l o g i c a l  one. And t h i s  
i s  t h e  idea  t h a t  I had discussed repeatedly  with M r .  Huber 
during t h i s  luncheon which I c i t e d  b e f o r e  which took p l a c e  
on t h e  1 0 t h  o f  May 1973.  

T h i s  i s  t h e  idea  t h a t  because o f  the  s t r u c t u r e  o f  t h e  
Freudenberg Company, we thought t h a t  the  company should be  
i n  a p o s i t i o n  t o  produce such f i l t e r s  on i t s  own from t h e  
b a s i c  material t h a t  was already produced t h e r e .  

I n  a l l  t h e s e  c o n s i d e r a t i o n s ,  t h e r e  was one very 
important and d e c i s i v e  a s p e c t .  And t h i s  i s  t h e  fact  t h a t  
t h e  pocket  f i l t e r s  must be equipped with a top frame. And 
by t h a t ,  I mean t h e  frame which i s  l o c a t e d  on t h e  face p a r t  
of  t h e  f i l t e r  a t  t h e  s e c t i o n  o f  t h e  f i l t e r  where a i r  would 
e n t e r  because a t  t h a t  p o i n t ,  t h e  f i l t e r s  are put i n t o  t h e  
holding frames. 

Normally, and t h e  usual  procedure was, a t  l e a s t  u n t i l  
1 9 7 3 ,  t o  make t h i s  frame out o f  metal. S i n c e ,  however, t h e  
Freudenberg Company was not  a metal process ing company, t h e  
problem was t h a t  we were n o t  i n  a p o s i t i o n  t o  produce such 
metal m a t e r i a l s  within t h e  company., 

The idea  then was t h e  fo l lowing :  To r e p l a c e  t h e  metal 
frame with a s y n t h e t i c  frame. T h i s  was i n  our opinion no 
problem f o r  our company because t h e  Freudenberg Company d i d  
have a s y n t h e t i c  p l a n t s  d i v i s i o n  and w i t h i n  t h i s  d i v i s i o n ,  
s y n t h e t i c  materials had been produced f o r  q u i t e  sometime 
which would be appropriate f o r  t h i s  purpose. 

The fact t h a t  it i s  p o s s i b l e  t o  use such s y n t h e t i c  
materials i n  order  t o  form t h e  frames f o r  such f i l t e r s  was 
known t o  us.  The NMC Company, t h i s  i s  t h e  company, Noel 
Marquet 6 Cie l o c a t e d  i n  Belgium had a l ready  f o r  sometime 
such frames made out o f  foam i n  t h e  marketplace.  

However, t h e s e  frames t h a t  I re fer  t o  h e r e  were n o t  top 
frames f o r  f i l t e r  p o c k e t s ,  but  t h e s e  were frames f o r  - -  t h e  
German word i s  "p lan  (ph) f i l t e r . "  I assume it i s  f l a t  
f i l t e r .  I s t a n d  t o  be c o r r e c t e d  on t h a t  term. 

THE TRANSLATOR: Should I ask t h e  witness  what h e  
means? I do n o t  q u i t e  understand t h i s  German word. 
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JUDGE LUCKERN: Yes. 

(Translator complies.) 

* * *  
THE WITNESS: This, what I am holding in my hand here is 

a cut section of a filter mat [RTPX-0021, mats such as they 
are used for base material for the production of filters. 

* * *  
THE WITNESS: If you now want to insert this filter mat 

as a flat filter, the way I am showing it here in a 
vertical o r  horizontal fashion, then this material is very 
unstable. 

However, if I foam a synthetic framed through the 
material, itself, then I end up with a stable flat filter. 
Because the synthetic material frame keeps the filter in a 
stable fashion. 

Such filters as I have just described framed with a 
synthetic material frame and flat had already been produced 
by the NMC Company in Belgium. And that was the basic idea 
that gave Mr. Huber and myself the idea, the initiative 
that we could now use such frames as I have described for 
pocket filters. 

* * *  
THE WITNESS: Yes. In this manner, then, the 

Freudenberg Company was in the position to produce filter 
pockets without having to produce the metal frame for such 
pocket filters. 

Thus other than coming up with the basic idea with Huber that Freudenberg 

should produce gas filters using the non-woven material, Richter merely 

testified that the development of the filter took some time and that he and 

Huber had frequent discussions in which all persons participated from the 

Viledon and synthetic plastics division on the various development phases, 

with he and Huber contributing "recommendations" or "certain ideas" for joint 

discussion. (Tr. at 182-183). (Richter Tr. at 182 to 188). 
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241. Richter, regarding the "basic idea", also testified: 

I had already stated before that when I had this idea, 
together with Mr. Huber, pocket filters were a state of the 
art, 
materials were also state of the art. 
combination of these things presented a novelty. Mr. Huber 
and I at that time did not have the idea to patent this 
idea. 

Filter materials which were foamed with synthetic 
And only the 

But when details had to be worked out as far as this 
idea is concerned, there were, of course, a number of 
detailed questions that had to be resolved. 

MR. FELFE: "Problems," not "questions." 

JUDGE LUCKEIW: "Problems" 

THE TRANSLATOR: Thank you. "Problems" is a better word. 

* * *  
THE INTERPRETER: The gentleman who were assigned to 

solve this task, the gentlemen from the technical 
department of the Viledon plant and the synthetic materials 
plant of the filter division, had to overcome problems. 

* * *  
THE WITNESS: Only when the filter was completed did all 

gentlemen or most of the gentlemen also express the desire 
to have this filter patented. 

JUDGE LUCKEIW: That is his answer then? 

THE WITNESS: Mr. Huber and I in consultation with Mr. 
Farbach wanted to avoid that after the detailed work had 
been completed or after detailed problems had been solved 
by the gentlemen in the technical departments that we would 
claim the total idea for ourselves. That we wanted to 
avoid by this that others would feel disadvantages, and I 
think that we did achieve this. 

JUDGE LUCKERN: That is his answer? 

THE WITNESS: Yes. 

(Richter Tr. at 190 to 192). 
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242. With respect to eight names on a Notification of Invention 

form, (CX-67, 67A), Ricther testified: 

Q What i s  the significance of these eight names in 
connection with possible patenting of the Viledon compact 
filters? 

A 
intensively working on the further development of this 
filter . 

These were all gentlemen which at that time were very 

Q 
co-inventors if a patent application were to be filed? 

Did you consider some of them to be potential 

A This would apply in any case to Mr. Huber. 

Q Who else? 

A The basic idea, namely to manufacture on behalf of the 
Freudenberg Company such filters with the base material 
which had for a long time been produced within the 
Freudenberg Company was an idea that initiated with Mr. 
Huber and myself. 
put this idea into practice. 

The other gentlemen were then asked to 

Q My question remains, Mr. Richter, were some of these 
other gentlemen who were involved in putting the idea into 
practice included here as possible co-inventors? 

A The question, and this is a question that I cannot 
answer, is which of these things that is incorporated in 
this filter were invented. The idea to manufacture such 
filters was the idea to manufacture it within the 
Freudenberg Company. To realize this idea and put it into 
practicer required expert knowledge as to the processing of 
materials. 

Q Mr. Richter, you stated that you are not a patent 
expert, correct? 

A Exactly. 

Q Does that mean that you left the decision as to who the 
proper co-inventors were to be to others? 

A Yes. 

Q Was the principal individual on whom you relied to make 
that determination Mr. Moldenhauer? 
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A No. 

Q To whom did you go, or who was involved in making that 
dec is ion? 

A 
Plant of the Freudenberg Company, Dr. Farbach. 

The head of the development department of the Viledon 

Q Was Dr. Farbach a high executive in the Freudenberg 
Company? 

A 
Viledon Division. 

He was the head of the development department of the 

Q Do you consider that a high position? 

A Yes. 

(Richter Tr. at 97, 98). 

243. Richter testified that he and Huber decided, in part on the 

advice of a superior Dr. Farbach, the head of the Viledon filter development 

division, to take only a 5% share in the invention, even though Richter and 

Huber had had the basic idea for the filter and were "continually involved in 

the development of the pocket filter." 

order to avoid resentment and the ill feelings generally associated with this 

Richter said that this was done in 

on the part of the people in the technical divisions responsible for working 

out the details. He stated that he continued to receive royalties amounting 

to 5% up until the end of 1982 when the German Patent Office refused t o  

recognize the patentability of the German parent application upon 

oppositions. (RTX-005 at 3-4). 

244. Richter wrote a memorandum in which he stated that on June 27, 

1985 Moldenhauer of the Patent Department [of Freudenberg] was asked for 

comments concerning whether and what patent application claims were possible 

for the "Viledon" compact filter. Moldenhauer, Freudenberg's patent expert, 
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was there requested to give a responsive memorandum with copies to Schlenzig, 

Schneider, Ringel, Burk, Rutsch, Kohl, Huber and Richter. Richter stated that 

he could not answer the question whether the others named, except for Huber, 

were co-inventors of the pocket filter. Richter testified that his approach 

to Moldenhauer on possible patenting was the result of a number of internal 

discussions, and was approved by Huber. Richter stated that the patenting 

process was not initiated solely by him. He stated that he had constant 

contact with Moldenhauer because of his involvement with Huber on another 

patent, and that there was a great deal of subsequent discussion regarding 

possible patenting of the Viledon compact filter. 

were several proposals made f o r  patenting, including Burk, Heuch, and 

Schneider, with coordinating discussions with Moldenhauer. (CX-66; Tr. at 

Richter stated that there 

90-978, 100). 

245. Richter, Huber, the inventors named in the '375 patent, and 

others signed a document entitled "Notification of Invention In Accordance 

with Section 5 of the L a w  of Employee Inventions of July 25, 1957 (Accurate 

and Detailed Filling Out is Required)". Richter read and signed this document 

contemporaneously on September 15, 1975 and agreed with what was set forth in 

the document. (CX-67; CX-67A). 

246. The Notification of Invention form states under paragraph 4 

that it involves a technical task which came into being from directions by the 

main department of filter marketing concerning market requirements and sales 

possibilities. Paragraph 5 states that the invention's solution of the task 

came about as a result of internal discussions, in particular with concerned 

engineers of the departments o f  Plastic Works and Viledon Works I1 based on 
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the filter technoiogj task posed .  Concerning the type and scope of 

contribution of tne individu*?l inventors, the notification states that 

Schncider and Ringel Contributed welding technology and processing oE the 

filter media into pockets, and Rutsch and Kohl contributed casting in hard 

foam the holding frame. In the Notice Schneider is identified as n mechanical 

engineer, Ringel as a plastics engineer, Rutsch as a chemical engineer, and 

Kohl as an engineer. The Notice further under a subheading under paragraph 5 

states: 

As agreed only Messrs. Schneider, Rutsch, Kohl and Ringel 
will be listed as inventors in the Patent Office. 

The Notice additionally stated under that same subheading the following 

designation of inventors and percentage of their “inventive participation”: 

Schneider 15Q 
Ringel 20% 
Rutsch 20% 
Koh 1 15% 
Ercham 5% 
Eurk 5% 
Huber 5’b 
Dr. Hoffman 5% 
Schlenzig 58 
Richter 5% 

The Kotice continues on under paragraph 6 to identify individuals cooperatinc 

in the working out of the invention, without contributing to the invention, 

including Eurk and Dr. Hoffman. Hoffman and Burk signed the docwncnt, a s  well 

as Huber and Richter. (CX-67, 67A). 

247. Richter testified that he has a consulting agreement with 

respondent Filtrair company which provides for the payment of monies in return 

for consultation services. Pursuant to this agreement Richter has been paid 

7L since January 1983 
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f f r- 
1 I 

L. ) and i n  total r e c e i v e d  approximately 

approximately r i v e  year. p e r i o d .  The c o n s u l t i n g  agreement 

and h i s  c o n s u l t i n g  company w i l l  devote all its a c t i v i t i e s  

s ta tes  Lhnt  R i c h t e r  

e x c l u s i v e l y  t o  t h e  

i n t e r e s t  o f  respondents F i l t r a i r ,  and w i l l  n o t  make a v a i l a b l e  i t s  know hod i n  

t h e  f i l t e r  b u s i n e s s  t o  o t h e r s .  The agreement f u r t h e r  provides  t h a t  R i c h t e r ' s  

company w i l l  c a r r y  o u t  t h e  t a s k s  of F i l t r a i r  i n  such manner as if they were 

t h e  t a s k s  of R i c h t e r ' s  own company. (CX-58;  T r .  a t  1 7 1 - 1 7 4 ) .  

248.  A d d i t i o n a l l y ,  R i c h t e r ' s  firm d i s t r i b u t e s  t h e  products o f  

F i l t r a i r  Company, f i l t e r  parts and pocket  f i l t e r s ,  t o  end u s e r  purchasers i n  

Germany - -  p r i n c i p a l l y  a u t o  manufacturers - 0  from which he  and h i s  w i f e  d e r i v e  

a d d i t i o n a l  p e r s o n a l  income. ( R i c h t e r  T r .  a t  17G; Borkent Dep. CPX-Z a t  

114-115).  

2 4 9 .  A f t e r  many y e a r s  o f  s e r v i c e  a t  Freudenberg, R i c h t e r ' s  

employment with  Freudenberg was terminated by t h e  company. Borkent t e s t i f i e d :  

A M r .  R i c h t e r  conveyed t h a t  he had been f i r e d  from h i s  
2 3 - y e a r  long j o b  with Freudenberg 6 Company and was 
unemployed and looking f o r  employment. 

Q Was he unhappy about having been ,  as you put i t ,  f i r e d ?  

A I t h i n k  anybody i n  t h i s  world is n o t  happy when t h e y  a r e  
a g a i n s t  t h e i r  wishes t o l d  t o  leave, 

Q 
t h i s  d i s c u s s i o n ?  

A For  t h e  f a c t  o f  being f i r e d ?  Yes .  

Did he express  resentment a g a i n s t  Freudenberg during 

(Borkent Dep. CPX-2 a t  110, 111). 

250.  Herbert  Moldenhauer of t h e  Weinheim o f f i c e  o f  Pirma Carl 

Freudenberg, complainant 's  German a f f i l i a t e ,  t e s t i f i e d  on b e h a l f  o f  

complainant a t  t h e  hear ing .  

Department and he  h a s  a degree as a p r o f e s s i o n a l  engineer  i n  a d d i t i o n  t o  

Moldenhauer is t h e  Deputy Head of  t h e  Patent  
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training in German patent law, and was active in Freudenberg's industrial 

operations before entering the patent department. (CX-61). 

2 5 1 .  As part of his duties Moldenhauer was responsible for filing 

the German priority patent application which was the parent application for 

the '375 U . S .  patent. He was initially orally advised by Richter on June 27, 

1975 that an invention had been made, and this was confirmed in writing by 

Richter. Initially the inventors were designated in Huber's memorandum as 

Schlenzig, Schneider, Ringel, Burk, Rutsch, Kohl, Huber, and Richter. 

Moldenhauer made an initial draft application and sent it on August 7, 1975 to 

those persons together with the printed company Invention Notification form. 

As part of Moldenhauer's initial discussions with Richter about a patent 

application, Moldenhauer emphasized the importance of careful completion of 

the invention notification form to have strong patent protection for the 

company. Mr. Burk revised Moldenhauer's draft application on August 22, 1975 

and the Invention Notification form was signed by each of those originally 

designated as inventors and returned to Moldenhauer on September 16, 1975.  In 

that Invention Notification form two additional persons, Brehm and Dr. 

Hoffman, were also named as 5% contributing inventors, however, under 

paragraph 6 of the form these persons were stated as not Contributing 

inventively. Two others listed there as contributing 5%,  Schlenzlg and 

Breham, were supervisors with different responsibilities who did not actively 

work on the invention. Richter, responsible for sales at the Dusseldorf sales 

office, and Huber, the sales director, were also charged with different 

responsibilities than the technical development of the invention. 

(Moldenhauer CX-61 at 1-4; Moldenhauer Tr. at 620-622; 624-626). 
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252. As  Moldenhauer testified, the sentence on the Invention 

Notification form under paragraph 5(d) stating that only Schneider, Rutsch, 

Kohl and Ringel w i l l  be listed as inventors in the Patent Office indicated 

that the persons indicated as 5% contributors, including Richter and Huber, 

were agreed by the signers of the form, including Moldenhauer and Richter, not 

to have inventively contributed to the subject matter claimed in the patent. 

As Moldenhauer testified, this was further confirmed in paragraph 5(c) of the 

form which only described the contributions of Schneider, Rutsch, Kohl and 

Ringel under the required description of the individual contributions of the 

inventors. As Moldenhauer testified, the additional persons named as 5% 

inventive contributors, including Richter and Huber, were listed on that form 

as the result of an internal agreement among all the persons identified on 

that form. 

of individual inventor contribution in this paragraph, this was done by 

agreement of the parties. He further noted that it is customary to assign 

,claims to various persons, and that in this case neither Richter nor Huber 

associated any claims to themselves. (Moldenhauer CX-61; Moldenhauer Tr. at 

Moldenhauer did not attribute the numerical percentage description 

595, 627-628). 

253. Moldenhauer testified that he does personally know what 

specific ideas each of the named inventors actually contributed to the 

development of the Viledon compact filter, and that he did not believe it 

essential how much time an individual spends on a development, but the 

individual characteristics contributed by the person. He received this 

information from the named inventors themselves. Moldenhauer testified that 

one of his functions was to ensure that, when it came to notification of the 

patent office, the genuine inventors were named. (Moldenhauer Tr. at 597-598; 

627-628). 
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254. Moldenhauer csnfirmed that Richter has been given a small 

payment designated as inventor compensation. 

normally Freudenberg does not pay compensation to employees in relation to 

Moldenhauer testified that 

patents who are not inventors of the patented device, but that in this case an 

exception was made due to the number of people involved who had gained a 

special merit related to this invention in the cooperation and coordination 

among the various different technical departments of the company, and the 

company did not have an official cooperative structure to deal with such 

inter -departmental development. 

inventor compensation to the others listed on the form who enabled this 

Consequently, the company paid royalties or 

cooperation in addition to the four true inventors. (Moldenhauer Tr. at 

599-603; 611-612). 

255. Moldenhauer admitted that Richter and Huber in 1973 had an 

original idea for a sales product to be created. However, he said that this 

basic idea was compared with the state of the art and it was adjudged not to 

have an excess of inventiveness over the then current state o f  the art. 

Moldenhauer attested that Richter's basic idea was that a pocket filter should 

be developed in which the filter mats would be very closely connected or 

attached to a top frame, with the frame directly attached to the mats. 

Richter told Moldenhauer in 1975 about the invention to be the subject o f  a 

When 

patent application, a complete product had been developed with additional 

characteristics compared to Richter's basic idea. Moldenhauer attested that 

Richter had told him that Richter did not have the technical knowledge to 

pursue such a development. 

that Richter had participated in many discussions related to business type 

Moldenhauer stated that Richter had told him then 

activities affecting the development o f  the pocket filter product. As 
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testified by Moldenhauer, Richter was not associated with and did not 

contribute any of the product characteristics listed in the patent beyond the 

basic idea. After two years of development work, others had contributed the 

spacers, the continuous peripheral weld along the outside edge, as well as the 

direct foaming in place of a grid like synthetic structure [frame] to the 

mouth of the individual pockets. (Moldenhauer Tr. at 613-618). 

255a. Borkent testified that Filtrair's method of securing its 

plasfic frame to the filter media by injection molding had been used by 

American Air Filter since the early 60's. He stated that "it is very known" 

and "it has no newness $0 it whatsoever." (Borkent CPX-2 at 75). 

256. Richter testified at the hearing that at the time of his own 

actual contemporaneous agreement to the naming o f  only the four inventors that 

he was relying on others' decisions, i.e., relying on his superior Dr. 

Farbach, although he now feels that he and Huber should have correctly been 

naped as inventors. 

disagreement with this decision, or even that he, Huber, or others at 

Freudenberg contemporaneously believed that the inventors designated for the 

patent application did not correctly reflect the true inventorship. (CX-67; 

Holdenhauer Tr. at 613-618; Richter Tr. at 98). 

He did not testify that he voiced any contemporaneous 

257. Respondents' pocket filter models have been designated as 

"PPS/EU3" (green), "PPL/EU4" (green), "PFS/EU4" (white) and "PFL/EUS" 

(white). 

depth of each of the others is 12 inches. (CX-12; CX-9). 

The depth of each of PPL/EU4 and PFL/EUS is 24 inches while the 

258. Respondents promote their PPS/EU3, PPL/EU4, PFS/EU4 and PFL/EUS 

to be of synthetic fiber media and self-supporting in the air stream. 

are said to be thermally bonded with welded aerodynamic spacers with the front 

frame of corrosion resistant hard polyurethane foam and sealed to the pockets, 

excluding any air - leakage possibility. (CX-4; Cx-9). 

They 
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259. Respondents offer for sale within the United States a line of 

nonwoven air filter products under the FILTRAIR trademark and model no. 

descriptions of PPS/EUO, PPL/EUG, PFS/EU5 and PFL/EU5. In the PPL/EU4 and 

PFL/EU5 models, internal spanners are heat sealed into position from the mouth 

of each air pocket. In the PPS/EU4 and PFS/FJJ5 models the sides of filter 

pockets are heat sealed together from the back of the pocket. The only model 

that has actually been sold, to date, with an internal spanner in the United 

States by respondents is the PFL/EU5 model. (CX-38 at 6, 7). 

260. Respondents' specification to be used for their PFL/EU5 states 

that "each pocket shall be rigid enough to be self-supporting preventing it 

from sagging even when the airflow has been shut down". (CX-13). 

261. Seams of the claimed pocket filter apparent in early "Viledon" 

literature indicate that early Freudenberg pocket filters had stiffening on 

the remaining wedge edges. (CX-l5(a)). 

262. Respondents' current literature (CX-9) and accused model CPX-1 

show no stiffening on the remaining wedge edges. 

263. Respondents' advertising leaflet shows that the Filtrair pocket 

filter model PPL/EU4 is made of nonwoven synthetic filter and conatin si% 

pockets, has welded spacers, is self-supporting in the air stream, and has a 

polyurethane foamed frame sealed to the filter pockets. The green colored 

PPL/EU4 model is depicted on the left in the two pictures on the brochure with 

wedge shaped filter pockets and a central "thermally bonded" welded seam 

between the opposite wedge edge faces, as well as along the apparent back of 

the "cutting" wedge edge. 

halves. This establishes infringement of claim 1 by the PPL/Eu4 model. The 

pockets have a plurality, three, of internal spacing elements within each 

As such the filter pockets are made from pocket 
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pocket which are spaced from the mouth and wedge edge, in accordance with 

claim 2 .  Claim 3 is satisfied in that the model is made of nonwoven fusible 

fiber with thermally bonded welded seams. The PPL/EU4 meets the limitations 

of claim 6 and 7 in that its spacers are pyramidal in shape and welded by heat 

sealing longitudinally to the opposite inclined wedge faces along opposite 

longitudinal edges of the pyramid, and there are additional stiffening lines 

along the outside of the wedge face in the direction of the internal 

attachment of the spacers to the wedge face. 

pockets are held in relatively fixed position at the single holding frame made 

out of molded polyurethane plastic in which the open ends are bonded by a 

"hard foam frame sealed to the pockets", as stated in the brochure. Borkent's 

Pursuant to claim 8 the six 

deposition testimony further establishes that the Filtrair pocket filters have 

frames which are molded by injection molding around the filter media fabric. 

Visual inspection establishes the essential structural similarity of the model 

PPL/EU4, depicted in the brochure, and PF'L/EUS (CPX-1). (CX-9; CPX-1; Borkent 

CPX-2 at 75). 
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CONCLUSIONS OF L A W  

1. The Commission has in rem jurisdiction and subject matter jurisdiction. 

2. The Commission has in personam jurisdiction over the respondents. 

3. Claims 1 to 4 and 6 to 9 of the '375 patent are not invalid. 

4. 

5. 

infringe claims 1 to 3 and 6 t o  8 o f  the '375 patent. 

Claims 1 to 4 and 6 to 9 of the '375 patent are not unenforceable. 

Complainant has sustained its burden in establishing that respondents 

6.  It is not inequitable to enforce complainant's '375 patent against 

respondents. 

7. In view o f  the initial determination which issued on March 1, 1988, there 

is a violation of section 337. 
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INITIAL DETERMINATION AND ORDER 

Based on the foregoing findings of fact, conclusions of law, the opinion, 

and the record as a whole, and having considered a l l  of the pleadings and 

arguments presented orally and in briefs, as well as proposed findings of fact 

and the initial determination which issued on March 1, 1988, it is the 

administrative law judge's determination that there is a violation of section 

337 in the unauthorized importation into, and sale in, the United States of 

certain nonwoven gas filter elements by reason of infringement of certain 

claims of the '375 patent with the effect and tendency to substantially injure 

an industry efficiently economically operated in the United States. 

The administrative law judge hereby CERTIFIES to the Commission the 

initial determination, together with the record in this investigation 

consisting of the following: 

1. The transcript of the hearing; 

2. The Exhibits admitted into evidence and the Exhibits in which 

objections have been sustained; and 

The pleadings of the parties are not certified, since they are already in 

the Commission's possession in accordance with Commission Rules o f  Practice 

and Procedure. 
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Further it is ORDERED that: 

1. In accordance with Rule 210.44(b), all material heretofore marked 

camera because of technical, business, financial, and marketing data found by 

the administrative law judge to be cognizable as confidential business 

information under Rule 201.6(a), is to be given 

after the date this investigation is terminated. 

camera treatment continuing 

2 .  Counsel for the parties shall have in the hands of the administrative law 

judge those portions of the initial determination which contain confidential 

business information to be deleted from the public version of the initial 

determination no later than Tuesday June 7, 1988. 

confidential information should be bracketed. If no comments are received 

from a party it will mean that the party has no objection in removing the 

confidential status, in its entirety, from this initial determination. 

Such portions containing 

3. This initial determination shall become the determination of the 

Commission forty-five (45) days after the service thereof, unless the 

Commission, within forty-five (45) days after the date of filing of the 

initial determination shall have ordered review of the initial determination 

of certain issues therein pursuant to 19 C.F.R. 210.54(b) or 210.55 or by 

order shall have changed the effective date of the initial determination. 

Adminis#tive Law Judge 

Issued: May 26, 1988 
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BEFORE THE 
UNITED STATES INTERNATIONAL TRADE COPILMISSION 

Washington, D. C. 

1 
In the Matter of 1 

1 Investisation No. 
CERTAIN NOWOVE” 1 
GAS FILTER ELEMENTS 1 

3 3 7 -?A027 5 

COMPLAINANT’S LIST OF 
DOCUMENTARY EXHIBITS* 

TITLE - EXHIBIT 

cx-1 

cx-2 

cx-3 

Certified Copy of U.S. 
Patent No. 4,056,375 

Certified Assignments o f  
U.S. Patent No. 4,056,375 

Certified Copy of Re-examination 
Certificate for U.S. Patent 
No. 4,056,375 

cx-4 Advertising for Respondents‘ 
Filter 

cx-5 Representative Advertisement 
for Viledon Filter 

CX-6 Photograph of Respondents’ 
Filter taken at International 
Air Conditioning, Heating, 
Refrigeration Exposition, 
New York City, January 21, 1987 

cx-7 Photograph of Complainant’s 
Hopkinsville, Kentucky filter 
Assembly Facility 

CX-8 Technical Bulletin for Viledon 
Filter 

SPONSORING 
WITNESS 

NONE 

NONE 

NONE 

NONE 

Janke 

NONE 

Janke 

Janke 

* All Exhibits listed herein except CX-79 were admitted 
into evidence. 



EXHIBIT 

cx-9 

cx-10 

cx-11 
I 

cx-12 

CX-13 

CX-14 

CX-15 

CX-15 (a) 

CX-15 (b) 

CX-16 

CX-17 

CX-18 

ex-19 

cx-2oc 

cx-21c 

cx-22c 

cx-23c 

TITLE - 
Filtrair Advertisement and 
Technical Brochure 

Filtrair Advertisement and 
Technical Brochure 

SPONSORING 
WIT NE S S 

NONE 

NONE 

Filtrair Comparative Filter . NONE 
Technical Data 

Filtrair Pocket filter Models 
Technical Data and Price List ~ NONE 

Filtrair Specifications to be NONE 
used f o r  Medium Efficiency 
Pocket Filter 

Filtrair Comparative Filter NONE 
Technical Data 

Brochure Viledon Compact 
Filter Bag Unit 

Janke 

Brochure Viledon Compact 
Filter Bag Unit 

Brochure Viledon Compact 
Filter Bag Unit 

Brochure Viledon Air-Filter Janke 
Range Summary 

General Survey Viledon Air Filters Janke 

Brochure Viledon Compact Filter Jaoke 
Bag Unit 

List of Exhibitors Frankfurt NONE 
Fair March 1975 with English 
Trans lation 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 
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EXHIBIT 

cx-24c 

cx-2sc 
CX-26C 

CX-27 

CX-28C 

cx-29c 

cx-3 oc 
cx-3 1c 

cx-3 2c 

cx-33c 

cx-34c 

cx-35c 

CX-36 

cx-37 

CX-38 

cx-39 

TITLE 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

SPONSORING 
WITNESS 

Responses by Filtrair, B.V. and NONE 
APB Corporation to the First Set 
of Interrogatories from the 
Commission Investigative Staff 
of the United States International 
Trade Commission 

Responses by Filtrair, B.V. and NONE 
APB Corporation to the First 
Request for Production of Documents 
from Complainant Freudenberg 
Nonwovens Limited Partnership 

Responses by Filtrair, B.V. and NONE 
APB Corporation to the First Set 
of Interrogatories from Complainant 
Freudenberg Nonwovens Limited 
Partnership 

Responses by Filtrafr, B.V. and NONE 
APB Corporation to the Second 
Set of Interrogatories from 
Complainant Freudenberg 
Nonwovens Limited Partnership 
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EXHIBIT 

cx-4oc 

cx-41C 

- 

cx-42c 

'cx-43c 

cx-44c 

cx-45c 
\ 

CX-46 

EXHIBIT 

cx-47 

CX-4 8 

cx-4 9 

a-so  

cx-5 1 

CX-52 

TITLE 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Withdrawn 

Witness Statement of 
Frank H. Janke 

SPONSORING 
WITNESS 

Janke 

Stipulation re the coverage of 
the claims of U.S .  Patent No. 

NONE 

4,056,375 

COMPLAINANT'S LIST OF 
DOCUMENTARY REBUTTAL EXHIBITS 

SPONSORING 
TITLE WITNESS 

U.S. Patent No. 3,576,095 NONE 
Richard D. Rivers, 
Issued April 27, 1971 

U.S.  Patent No. 3,576,096 
Richard D. Rivers, 
Issued April 27, 1971 

U.S. Patent No. 3,460,322 
Rivers et al, 
Issued August 12, 1969 

U.S.  Patent No. 3,590,562 
Byers et al, 
Issued July 6, 1971 

U.S. Patent No. 4,687,579 
Werner Bergman, 
Issued August 18, 1987 

U.S. Patent No. 4,523,365 
Werner Bergman, 
Issued November 18, 1986 

NONE 

NONE 

NONE 

Bergman 

Bergman 
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SPONSORING 
WITNESS 

Bergman 

EXHIBIT TITLE 

cx-5 3 U.S. Patent No. 4,581,046 
Werner Bergman, 
Issued April 8, 1986 

cx-54 U.S .  Patent No. 4,405,342 
Werner Bergman, 
Issued September 20, 1983 

Bergman 

cx-5 5 

CX-5 6 

Withdrawn 

Curriculum Vitae 
Werner Bergman 

Bergman 

NONE cx-57 Offenlegungsschrift DE 36 15 484 
dated November 12, 1987 and 
English language translation 

CX-58C Beratungsvertrag - Consulting 
Agreement between Filtrair BV 
and Joachim Richter GmbH (in 
original German and English 
language translation) 

NONE 

cx-59 Witness Statement of 
Werner Bergman 

Bergman 

. 
CX-60 

CX-6 1 

Withdrawn 

Witness Statement of 
Herbert Moldenhauer 

Moldenhauer 

Gsell 

Reinhardt 

Gsell 

Witness Statement of 
Dieter Gsell 

CX-6 2 

CX-63 Witness Statement of 
Heinz Reinhardt 

List of Exhibitors Frankfurt 
Fair, March 23-27, 1977 (with 
translation) 

CX-64 

CX-65 Price List, Viledon Filters 
November 1975 with English 
Translation 

Gsell 

CX-66 Memorandum of June 27, 1975 
re possible patent application 
(with translation) 

Moldenhauer 

CX-67 Invention Notification 
(with translation) 

Moldenhauer 

- 5 -  



EXHIBIT 

cx-67 (a )  

CX-67 (b) 

CX-68 

CX-69 

CX-70 

CX-7 1 

CX-72 

cx-73 

cx-74 

cx-75 

CX-76 

cx-7 7 

CX-7 8 

cx-79 

TITLE 

Invention Notification 

Invention Notification 

Draft Patent application 
(with translation) 

List of Patents 

German Priority Application 
(with translation) 

Farr Brochure 

Cambridge Hi-Flo Brochure 
same as RTX-012d 

Cambridge Hi-Cap Brochure 
same as RTX-O12m 

Cambridge Hi-Flo Brochure 

AAF - Brochure - Dri-Pak (1976) 

AAF - Brochure - Dri-Pak 
U-Channel Header 

Servodyne Brochure 

Continental Brochure 

U.S.  Patent No. 4,356,011 

SPONSORING 
WITNESS 

Moldenhauer 

Moldenhauer 

Moldenhauer 

Moldenhauer 

NONE 

Bauder 

Bauder 

Bauder 

Rivers 

Rivers 

Rivers 

Rivers 

(offered into evidence, not admitted) 

Respectfully submitted, 

<?!FL 
F. David Foster 
ABLONDI & FOSTER, P.C. 
1776 "IC" Street, N.W. 
Washington, D. C., 20006 
(202) 296-3355 

FELFE h LYNCH 
805 Third Avenue 
New York, New York 10022 
(212) 688-9200 

April 12, 1988 ATTORNEYS FOR COMPLAINANT 



BEFORE THE 
UNITED STATES INTERNATIONAL TRADE COMMISSION 

Washington, D. C.  

In the Matter of 1 

CERTAIN NONWOVEN 1 337-TA-275 
GAS FILTER ELEMENTS 1 

1 Investigation No. 

EXHIBIT 

CPX-1 

COMPLAINANT'S LIST OF PHYSICAL 
AND DEMONSTRATIVE EXHIBITS 

TITLE 
SPONSORING 
WITNESS 

Filtrair Filter - Model PFL/EUS NONE 
(This physical exhibit was 
initially submitted to the 
Commission as Physical Exhibit B 
to the Complaint) 

CPX-2c Deposition of Peter Borkent NONE 

CPX-3 . Ribbon copy of file history of NONE 
U.S. Patent No. 4,056,375 
(Appendix A to the Complaint) 

CPX-4 Ribbon copy of Reexamination NONE 
Request No. 90/001,035 
(Appendix B to the Complaint) 

Gas Filter Element, Model F-45 
CPX-5 Sample of Complainant's Janke 

CPX-6 Withdrawn 

CPX-7 Withdrawn 

- 1 -  



COMPLAINANT'S LIST OF PHYSICAL 
AND DEMONSTRATIVE REBUTTAL EXHIBITS 

EXHIBIT TITLE 

CPX-8 Video showing comparison of 
\ 

Hi-Flo filter with Freudenberg 
4 T Model filter in operation 

CPX-9 Continental Wire frame 

CPX-9(a) ' Filter media (without wire 
frame) 

CPX-10 Pocket filter of tube construc- 
tion as described in Rivers '154 
(RTX 011) MF-Filter 

CPX-11 Cambridge Hi-Flo Filter (Yellow) 

SPONSORING 
WITNESS 

Reinhardt 

Bergman 

Bergman 

Bergman 

CPX-11 (a) Cambridge Hi-Flo Filter (Green) 

Respectfully submitted, 

ABLONDI C FOSTER, P.C. 
1776 "K" Street, N.W. 
Washington, D. C., 20006 
(202) 296-3355 

FELFE C LYNCH 
805 Third Avenue 
New York, New York 10022 
(212) 688-9200 

A p r i l  12, 1988 ATTORNEYS FOR COMPLAINANT 



UNITED STATES INTERNATIONAL TRADE COMMISSION 

Washington, D.C. 

In thb Matter of 

CERTAIN NONWOVEN 
GAS FILTER ELEMENTS 

1 Investigation No. 
1 337-TA-275 
1 
1 

RESPONDENTS' DESIGNATION OF EXHIBITS 

RTX-001 - Witness statement of Carl J. Bauder filed on 
behalf of Respondents Filtrair, bv and APB 
Corporation. ADMITTED 

RTX-002 - Witness statement of Richard 0.  Rivers filed on 
behalf of Respondents Filtrair, bv and APB 
Corporation. ADMITTED 

RTX-003 - Witness statement o f  Paul Eilbracht filed on 
behalf o f  Respondents Filtrair, bv and APB 
Cotporation. NOT ADHXTTED 

RTX-004 - Witness statement of Piater K. Borkent filed on 
behalf of Respondents Filtrair, bv and APB 
Corporation. ADUITTED 

RTX-005 - Witness statement af Joachim Richter filed on 
behalf of Respondents Filtrair, bv and APB 
Corporation. ADnfTTeD 

RTX-OOSa - Supplemental witness statement of Joachim 
Richter. WfTTED 
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RTX-006 

RTX-007 

RTX-008 

RTX-009 

RTX-010 

RTX-011 

RTX-012 

RTX- 0 1 2 a 

RTX-0 12b 

RTX-0 1 2 ~  

RTX-0 12d 

A Freudenberg product brochure entitled Viledon 
Compact Filter Bag Unit depicting the Viledon 
Compact "Fein" and the Viledon Compact "Grob" 
Filters . ADMITTED 

- 

United States Patent Number 3,190,059 to C. J. 
Bauder, et al. ADMITTED 

United States Patent Number 3,273,321 to C. J. 
Bauder, et al. ADMITTED 

United States Patent Number 3,485,694 to Cd J. i s . '  

Bauder, et al. ADEIITTED 

Four sheets of engineering specifications from the 
American Air Filter Company disc*losing the 
construction of the Model 2540 and 2530 Dri-Pak 
Air Filters. ADHITTED 

8 -  

United States Patent Number 2,853,154 ' to Richard. 
D. Rivers. ADnITTED 

Respondents Notice of Prior Art submitted pursuant 
to 35 UeS.C.S282* ADMITTEO 

A September 1975 article from Industrie-Lackier- 
Betreib entitled "Staubf rei Lackicrtnl'. ADMITTED 

A brochure entitled "VILEDON COMPACT FILTER BAG 
UNIT", designated by Respondent Document No. 2284 - et se~. ADHITTED 

A brochure, Bulletin 215B from the American Air 
Filter Co., Inc., entitled "Dri-Pak", Copyright 
1971. AMITTED 

A brochure from the Cambridge Filter Corporation, 
entitled "HI-FLO, Aerosolv Air Filters". ADMITTED 
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RTX-O12e - 

RTX-012f - 

RTX-0129 - 

RTX-Ol2h - 
RTX-O12i - 
RTX-0121 - 
RTX-O12m - 

RTX-012n - 

RTX-0120 - 
RTX-O12p - 

RTX-012q - 

RTX-012 r - 
RTX-012s - 
RTX-O12t - 

A brochure from the Rockwell Standard Corporation, 
entitled "MICRO-MAZE High Efficiency Extended Area 
Filters", dated January 15, 1967. ADMITTED 

ts 
lter 

~ompany. ADMITTED - 

Product Bulletin Hi-Cap 90/35 and Hi-Cap 80 /25 ,  
Camfil GMbH (1978). WOT ADMXTTED 

U.S. Patent No. 3,386,231 ADMITTED 

U.S. Patent No. 3,422,602 ADMITTED 

German Utility Model 17 00 147 NOT ADMITTED 

German Patent Application DE-OS 16 07 665 NOT 
ADMITTED 

German Patent Application DE-OS 14 32 013. NOT 
ADHITICED 

French Patent 12 96 701. ADMITTED 

German Patent Application DE-OS 21 66 432. NOT 
ADMITICED 

German Patent Application DE-OS 21 37 309. NOT 
ADMITTED 

U.S. Patent No. 3,183,285. ADMITTED 

Getman Utility Model 71 40 425. NOT ADMITTED 

French Patent 15 09 054. NOT ADMITTED 
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RTX-012~ - German Patent Application DE-OS 21 04 675. NOT 
ADMITTED 

\ 

RTX-012v - German Utility Model 19 44 619. NOT ADMITTED 

RTX-Ol2w - U.S. Patent No. 1,363,753. ADHITTED 
\ 

RTX-O12x - U.S. Patent No. 2,364,069. ADMITTED 

RTX-Ol2y - Canadian Patent 599,661. ADMITTED 

RTX-0122 - U.S. Patent No. 2,569,243. ADMITTED 

RTX-O12aa - German Utility Model 17 28 676. NOT ADMITTED 

RTX-O12bb - German Patent Application DE-OS 23 43 435. NOT 
ADMITTED 

RTX-Ol2cc - British Patent 806 109. ADHITTED 

RTX-O12dd - U.S. Patent No. 2,853,154. ADMITTED 

RTX-Ol2ee - U.S. Patent No. 3,099,547. ADMITTED 

RTX-O12ff - U.S. Patent No. 3,360,120. ADHITTED 

RTX-O12hh - German Utility Model 17 31 352 NOT ADMITTED 

RTX-Ol2ii - German Patent No. 6908374 NOT ADMITTED 

RTX-O12jj - German Patent No. 1407932. NOT ADMITTED 

RTX-O12kk - French Patent No. 2201111. ADMITTED 
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RTX-01211 - Britain Patent No. 1367226. ADXITTED 

RTX-Oi2m - Hi-Cap Product Bulletin 150A (1963). ADHITTED 

RTX-0 13 

RTX-0 14 

RTX-015 

RTX-016 

RTX-017 

RTX-018 

RTX-019 

RTX-0 2 0 

RTX-0 2 1 

Non-confidential parts of Complainant Freudenburg 
Nonwovens Limited Partnership's Response to 
Respondent's First Request for Admissions, 
Interrogatories and Document Requests. ADHITTED 

- A certified translation of a decision issued by 
the German Patent Office on August lth, 1983, 
entitled In re P2541331.4-27/Carl Freudenburg and 
an attached copy of the Freudenburg patent which 
was overturned by the German Patent Authority. 
ADHITTED 

m United States Patent Number 3,873,286 to Oscar A.  
Wurtenberg entitled "Gas Filter Assembly". 
ADnXTTED 

- Application file history of U.S. Patent 4,056,375 
to Ringel et al. ADMITTED 

... Reexamination file history of U.S. Patent 
4,056,375 which matured into Certificate 81 
4,056,375. ADMITTED 

- Viledon filter specification data sheet, March 
1975. ADHITPED 

m Sales brochure advertising the Viledon compact 
filter. ADMITTED 

... Sales brochure advertising a Viledon compact 
filter, Model F-45. NOT ADHITTED 

0 Sales brochure advertising a Viledon compact 
filter, Model G-35. NOT ADHITTED 
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RTX-022 - Sales brochure advertising a Viledon compact 
filter, Model G-3S/K. NOT ADMITTED 

RPTX-001 - Freudenbcrg air filter Model MF-85. ADfilIlTED 

Respectfully submitted, 

(/John J. Byrne 
Bradford E. Kile 
John W .  Polk 
Kevin M. O'Brien ' 

Baker 6 McKenzic 
815 Connecticut Avenue, N O W .  
Washington, D.C. 20006 
(202) 298-8290 

Counsel for Filtrait, B.V. 
and APB Corporation 

. 



I, John W. Polk, an attorney with the firm of Baker 6 

McKenzie, with offices located at 815 Connecticut Avenue, N.W., 

Washington, D.C. 20006-4078, hereby certify that on the 12th day 

of April, 1988, I served a copy of Respondents' Designation of 

Exhibits on the following by the technique indicated as follows: 

BY HAND 

Honorable Paul J. Luckern 
Administrative Law Judge 
United States International 

500 E Street, S.W., Room 213 
Washington, D.C. 20436 (twO copies) 

Trade Commission 

Juan Cockburn, Esq. 
Office of Unfair Import 

Investigations 
United States International 
Trade Commission 

500 E Street, N.W. Room 400 
Washington, D.C. 20436 

David Foster, Esq. 
Albondi 6 Foster, P.C. 
1776 K Strcet, N.W. 
Washington, D.C. 20006 
Counsel for Complainant 

BY FEDERAt EXPRESS 

Peter Felfe, Esq. 
Felfe 6 Lynch 
805 Third Avenue 
New York, N.Y. 10022 
Counsel for Complainant 





UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

Before Paul J. Luckern 
Administrative L a w  Judge 

In the Matter o f  1 
1 

CERTAIN NONWOVEN GAS FILTER 1 
ELEMENTS 

Inv. No. 337-TA-255 

DIRECT EXHIBIT LIST OF THE C OMMISSION INVESTIGATI VE STAFF 

SX 1C. ComplainantOs Response 

Interrogatories. (CONFIDENTIAL) 

SX 2C. Complainant's Response 

to 

to 

Staff 0s 

Staff's 

First Set of 

Second Set of 

Interrogatories. (CONFIDENTIAL) 





UNITED STATES INTERNATIONAL TRADE COMMISSION 

Washington, B.C. 

In the Matter of 

CERTAIN NONWOVEN GAS 
FILTER ELEMENTS 

1 
1 
1 
1 
1 
1 

Investigation No. 337-TA-275 

Respondents 

RESPONDENTS' SUPPLEMENTAL 
DESIGNATION OF EXHIBITS 

supplement their previously filed Designation Of 

Exhibits with ,he following exhibit that was inadvertan-ly 

omitted from our previously filing. Although this exhibit was 

not admitted into evidence, it should have been listed on 

respondents Designation Of Exhibits. 

RTX-OOSb - Supplemental witness statement o f  Joachim Richter, 
unexpunged version. NOT ADMITTED 

I , 

Respectfully submitted, 

Counsel For Respondents 

@oh* W .  Polk 
V Baker & McKenzie 

815 Connecticut Avenue, N.W. 
Washington, D.C. 20006-4078 
(202) 298-8290 



CERTIPICATE OP SERVICE 

I, John W. Polk, an attorney with the firm of Baker & 

McKenzie, with offices located at 815 Connecticut Avenue, N.W.# 

Washington, DOC. 20006-4078, hereby certify that on the 4th day 

of May, 1988, I served a copy of the Respondents' Supplemental 

Designation of Exhibits on the following by mail. 

Honorable Kenneth R. Mason Honorable Paul J. Luckern 
Secretary Administrative Law Judge 
United States International United States International 
Trade Commission Trade Commission 

500 E Street, S.W. 500 E Street, S.W. 
Washington, D.C. 20436 Washington, D.C. 20436 
(six copies) (two copies) 

Juan Cockburn, Esq. David Foster, Esq. 
Office of Unfair Import Albondi 6 Foster, P.C. 

Investigations 1776 K Street, N.W. 
United States International Washington, D.C. 20006 
Trade Commission Counsel for Complainant 

500 E Street, S.W. 
Suite 400 
Washington, D.C. 20436 

Peter Felfe 
Felfe 6 Lynch 
805 Third Avenue 
New York, New York 10022 
Counsel for Complainant w Jo n W. Polk, Esq. 



Certain Gas Filter Elements, Inv. No. 337-TA-275 

ALJ Exhibit List 

ALJXL1 Statement of Rosenbaum-Fickau Translator 

\ 

Admitted 

1 of 1 



CERTAIN NONWOVEN GAS FILTER ELEMENTS 337-TA-275 

CERTIFICATE OF SERVICE 

I, Kenneth R. Mason, hereby certify that the attached (Public Version) Initial 
Determination was served upon Juan Cockburn, Esq., and upon the following 
parties via first class mail, and air mail where necessary, on June 15, 1988. 

Kennet R. Mason, Secretary 
U. S . International Trade Commission 
500 E Street, S.W. 
Washington, D.C. 

FOR COMPLAINANT: FREUDENBERG NONWOVENS LIMITED PARTNERSHIP 

Italo H. Ablondi 
F. David Foster 
ABLONDI & FOSTER, P . C .  
1776 K Street, N.W. 
Washington, D.C. 20006 

Stephen B. Shear 
Peter F. Felfe 
FELFE & LYNCH 
805 Third Avenue 
New York, N.Y. 10022 

FOR RESPONDENTS: FILTRAIR B.V. & APB CORPORATION 

John J. Byrne 
John W. Polk 
Bradford E. Kile 
Kevin M. O’Brien 
Francisco J. Cirnadevilla 
BAKER & MCKENZIE 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 



GOVERNHENT AGENCIES : 

Yr, Charles S .  Stark 
Antitrust Di.v.1O.S. Depc of Justice 
Room 7115-, Yain Justice 

Washington, D . C .  20530 
t Pennsylvania Avenue 6 Tenth Street, N .W. 

Edvard F .  Clynn,  Jr., Esq. 
A s s i s t a n t  D i r e c t o r ( I n t e r n a t i o n 1 1 )  
Bureau of  Competicion 
F e d e r a l  Trade Commission 
Room 2636  
601 Pennsylvania Avenue, N.W. 
Washington, D . C .  20580  

Darrel J. Crinrtcrd, Esq. 
Dept of Heal th  and Human S v c r .  
Room 5 3 6 2 ,  North Buildlng 
330 Independence Avenue, S.W. 
Washington, D.C. 20201 

l.iichae1 T. Schmitz 
C h i e f  Counsel 
U . S .  Customs S e r v i c e  
1301 C o n s t i t u t i o n  Avenue, N.W. 
Washington, D . C .  2 0 2 2 9  
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PUBLIC VERSION 
UNITED STATES INTERNATIONAL TRADE COMMISSION - - 

Washington, D.C. - -- 

In the Matter of 1 
) 

CERTAIN NONWOVEN GAS FILTER 1 
ELEMENTS 1 

r-- - -  
I -  -- 

Investigation No. $?7-TA-2fy 
Tv 
% 

- _  

Order No. 13: Initial Determination Granting Complainant's Motion 
for Summary Determination on the Economic Issues 

On February 5 ,  1988 complainant filed a motion for summary determination, 

pursuant to 19 C.F.R. 210.50, on the ground that respondents' complained of 

activities have the effect or tendency t o  destroy or substantially injure an 

industry efficiently and economically operated in the United States (Motion 

Docket No. 275-4). Attachments to Motion No. 275-4 include three affidavits, 

some discovery responses from respondents, excerpts from the deposition of 

respondent's principal Pieter Borkent and respondents' sales invoices. 

Complainant argues that respondents' have declined, in their response to 

the complaint, to contest the economic matters at issue in its motion and thus 

have already conceded them. It is argued that "[s]subsequently", respondents 

have given only limited discovery with respect to the economic issues. 

Respondents Filtrair, BV and APB Corporation, filed a response to Motion 

No. 275-4 in which it was merely stated that they "take no position as to this 

motion." 

Respondents in prior submissions have taken the position that although 

they generally deny complainant's allegations, because of resource limitations 

they will not contest the economic issues in this litigation and will leave 



complainant to its proof. In their response to the complaint and notice of 

investigation respondents initially stated that they were neither admitting or 

denying any fact in connection with economic injury allegations. However the 

respondents went on in their response to generally deny the allegations of 

virtually each paragraph of the complaint. Thus respondents in their 
- I/ 

response thereby put in issue the matter of economic injury, leaving 

complainant to its proof and respondents subject to discovery on the still 

material economic issues. However respondents failed to provide the discovery 

the staff had requested on the economic issues. Noting that by their response 

to the Complaint and Notice of Investigation that respondents had put these 

matters at issue, the administrative law judge granted in Order No. 7 the 

staff's Motion To Compel (Motion No. 275-3), ordering respondents to provide 

the requested discovery to the staff by January 5 ,  1988 and ordering 

respondents to submit a letter to the abinistrative judge by that date 

stating their intention on compliance with the order compelling discovery. No 

such letter was submitted by respondents, Respondents however did not amend 

their response to the Complaint and Notice of Investigation to admit 

effectively the economic issues, and failed to state any consistent intention 

to admit the economic allegations and remove those matters from issue. 

- 1/ 
& (e.), a faglure to admit or deny complainant's allegations may effectively 
result in factual and legal admissions as to those allegations. 
210.21(b) states that there shall be a specific admission, denial, or 
explanation o f  each fact alleged in the complaint and notice, or if the 
respondent is without knowledge of any such fact, a statement to that effect 
and that allegations of a complaint and notice not thus answered may be deemed 
to be admitted. 

Under Commission rule 210.21(b) and analogous federal practice FRCP 8 ( d )  

Thus 19 CFR 

2 



The staff, attaching additional documentation to its response, supports 

complainant's Motion No. 275-4 on the economic issues, arguing that the 

affidavits and attached exhibits adequately support the existence of a 

domestic industry, its efficient and economic operation, and the tendency to 

injure. Additionally, on the issue of an injurious effect the staff proposes 

adverse inferences as sanctions for respondents' failure to provide requested 

discovery and argues that with those inferences judgement in favor of 

complainant is justified. 

Summary determination is available under Commission rule 210.50(b). Thus 

it is stated: 

The determination sought by the moving party shall be 
rendered if the pleadings and any depositions, admissions 
on file, affidavits [and other evidence] show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to a summary determination as a 
matter of law. 

The Commission rule further requires some contrary factual showing to contest 

the facts alleged in support of a properly supported motion for summary 

determination, 210.50(c): 

When a motion for summary determination is made and 
supported as provided in this rule, a party opposing the 
motion may not rest upon mere allegations or denials in his 
pleading: his response, by affidavits or as otherwise 
provided in this rule, must set forth specific facts 
showing that there is a genuine issue of fact for hearing. 
If no such response is filed, a summary determination, if 
appropriate, shall be rendered. 

However, this same rule indicates by implication that the facts alleged must 

be "appropriate" for summary determination of the issues presented. However 

because the facts cited by the complainant and staff are uncontested with no 

contrary facts asserted they may be considered established for the purposes of 

this summary determination motion. 

3 



I .  The Existence of an Efficiently and Economically Operated 
Domestic Industry 

In patent-based investigations under section 337 a domestic industry 

exists if there are domestic production related activities devoted to the 

claimed invention. In re Reclosable Plastic Bags, 192 USPQ 674, 680 (Comm. 

1977. When a portion of the production of the subject product occurs 

offshore, the existence of a domestic industry must be determined according to 

an assessment of the nature and relative significance or value added by the 

domestic activities as a percentage of the product's total value. Certain 

Cube Puzzles, 219 U.S.P.Q. 322, 334-5 (Comm. 1982). Factors relevant to the 

efficient and economic operation of a domestic industry include the following: 

use of modern equipment and manufacturing facilities; constant upgrading o f  

manufacturing equipment; employee incentive benefit programs; sustained 

profitable operation; investment in research and development; effective 

quality control programs; substantial expenditures in advertising, promotion, 

and development of consumer goodwill, among others. Certain Methods for 

Extruding Plastic Tubing, 218 USPQ 348 (Comm. 1982); Certain Caulking Guns, 

223 USPQ 338 (Comm. 1984). 

It is uncontested that complainant presently manufacture and sell in the 

United States nonwoven gas filters elements, also referred to as pocket 

filters. The pocket filters are manufactured in complainant's Hopkinsville, 

Kentucky facility and are sold under the Viledon trademark and model 

designations F-45, T-60, and MF-85, MF-90, MF-95 (Motion, Ex. 1-3). 

Complainant began domestic production of such pocket filters in November, 

1986, and since it maintained a inventory supply of filters, sales 

of domestically produced filters began in early 1987. The 1987 sales volume 



consisted overwhelmingly of domestically produced Viledon filters (Motion, Es 

1 at 2-3). Previously the Viledon pocket filters were produced in West 

Germany and distributed in the U.S. by Eaton Products International (Eaton) of 

Birmingham, Michigan since the early 1980's. - Id. Importation of Viledon 

filters ceased in late 1986. - Id. Complainant acquired the distribution 

organization of Eaton by purchase in early 1987 and this distribution is now 

known as the Viledon division of complainant. - Id. 

Complainant and respondents in a stipulation served on Feb. 24, 1988 have 

stipulated and mutually agreed that claims 1, 2, 3, 4, 6 ,  7, 8 and 9 of the 

sole patent in issue read upon complainant's "F-45, T-60, and MF-85, 90 ,  95 

Two of the Viledon model filters, 
2/2/4J 

gas filter elements . . .  

- 2/ 
importation consists of "importation of certain nonwoven gas filter elements 
into the United States, or in their sale, by reason of alleged infringement of 
claims 1, 2 ,  3, 4, 7, 8 or 9 of U.S. Letters Patent 4,056,375." However it is 
the understanding of the parties that claims 1, 2, 3, 4, 7, 8 - and 9 of said 
patent are in issue. (Prehearing Tr. at at 6 to 9 ) .  

According to the notice of investigation the alleged unlawful 

3J The administrative law judge notes that the staff by regulation has the 
complete rights of a party litigant in this investigation, 19 CFR 210.4(b), 
and that the staff has not expressly joined in the stipulation which was 
served after the submission of the staff response. However, the staff in this 
investigation has taken a position in favor of Motion No. 275-4 and the 
existence of a domestic industry and has been served with a copy of the 
stipulation. Moreover the stipulation is found to be fully consistent with 
the staff's position. Consequently, the stipulation is found effective and 
binding in this investigation. 

4J 
importation or  sale of products infringing a valid patent. 
respondents' air filters of a valid patent has not been stipulated or 
admitted, and has not been shown of record by probative evidence. 
parties' submissions on this motion for summary determination appear to leave 
the question of any infringement and validity and/or enforceability for 
determination at the hearing. 

Injury under section 337 in this investigation is premised upon the 
Infringement by 

The 

Accordingly the administrative law judge w i l l  
(Footnote continued to page 6) 

5 



the F-45 and T-60, are manufactured from 100% U.S. procured components, and 

have been since early 1487 (Motion, Ex. 2 at 2). The three MF models are, and 

have been, wholly assembled in the Kentucky facility since 1987, while the 

fiber mat used in those filters has previously been imported from West 

Germany. Id. 

equipment has recently been installed in the Kentucky facility to allow 

domestic manufacture of the mat component. 

inventory of imported mats is completed, the Viledon product line will use 

100% domestically produced components. Taking into account value added by 

U.S. labor, factory overhead, and sales expenses, but excluding general and 

administrative expenses and interest expenses, corporate level expenses, and 

other non-production related expenses, the imported fiber mat component for 

the MF model filters constitutes less than % of the U.S. value added. Id. 

Importation of this mat component has only recently ceased and 

Id. After consumption of a small 

Complainant’s production plant in Kentucky was expanded in 1986-1987, 

with 60,000 square feet dedicated to manufacture of the Viledon gas filter 

elements, and the expansion involving a capital investment of about 

dollars (Motion, Ex. 2 at 2 ,  Ex. 3 at 1). Viledon filter production added 

approximately 20 new production employees at this facility (Motion, Ex. 3 at 

1). Complainant employs domestically 45 workers involved in operations 

directly involved in the manufacture, distribution and sale of Viledon gas 

(Footnote continued from page 5) 
proceed to consider separately now the issues of economic injury premised on 
the assumption of validity, enforceability, and infringement, The hearing in 
this investigation is scheduled to commence on March 7, 1988. The record is 
to be certified to the Commission, on the requested relief, no later than May 
26, 1988. 
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filters, with 30 employees in manufacturing and 7 in product development and 

technical services (Motion, Ex. 2 at 3). Complainant's Kentucky plant employs 

one filter test engineer, and one quality assurance manager supervising four 

technicians who devote a substantial amount of their time to quality assurance 

procedures (Motion, Ex. 3 at 3) .  Additionally, 35 domestic Viledon Division 

employees are involved directly in the assembly, storage, distribution and 

sale of Viledon gas filters (Motion, Ex. 2 at 3.) The Viledon Division, 

formerly Eaton, sells to 50 independent sales agents in the U.S. employing 

approximately 200 sales personnel. (Motion, Ex. 1 at 3). Marketing activity 

includes both selling and product support services such as testing and product 

" 

development. Id. 
Based on the foregoing, 

Commission rule 210.50 that, 

the exploration of claims 1, 

since late 1986 and that the 

the administrative law judge finds, pursuant to 

there has existed a domestic industry devoted to 

2, 3, 4, 6, 7, 8 and 9 of the patent at issue 

domestic industry is efficiently and economically 

operated, as evidenced by modern facilities representing a substantial 

investment in production, by an extensive sales, distribution and technical 

services operation, and by quality assurance programs. 

11. Importation and Sale of Respondents' Gas Filters 

Importation to and sale in the United States of respondents' gas filters 

are shown by discovery responses (Motion, E x .  6 at 21-26). Additionally, by 

their response to the complaint and notice respondents admitted that 

respondent Filtrair, B.V., a Netherlands company, manufactures pocket air 

filters there, and offers those air filters for sale in the U.S. through 

respondent APB Corporation, a Delaware based importer of Filtrair's air 

filters (Response at 5 ,  paragraphs 12, 13 6 22). 
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111. Substantial Injury to the Domestic Industry from Importation or Sale_ 

In patent-based section 337 investigations the requisite effect or 

tendency to substantially injure a domestic industry is not established merely 

by the importation and sale of infringing products. 

infringement of a valid patent which is a use of the claimed invention legallv 

entitling a patentee to reasonable royalties therefor, other economic injury 

Apart from the issue 0 %  

or probable future economic injury to the domestic industry must be 

established by substantial evidence. While the quantum of economic injury 

required is less in intellectual property investigations than in other 

actions, the economic effects of the respondents' unfair acts must be both 

substantial in degree and shown to result from the infringing imports at 

issue. Corning Glass Works v. International Trade Commission, 799 F.2d 1559, 

230 USPQ 822, 828 (Fed. Cir. 1986). The question of substantial injury is 

highly dependent upon the particular facts under consideration in each 

different investigation. Id. at 828. 
A) The Effect to Substantially Injure the Domestic Industry 

Factors relevant to a determination of the effect to substantially injure 

a domestic industry include, but are not limited to: lost sales; shifts in 

market share; declining sales; declining profits; declining employment; 

underselling in price; relative volume of imports in the domestic market; 

decreased domestic employment; increased domestic excess capacity; and the 

presence of non-infringing substitutes or non-imported substitutes in the 

market fox the articles at issue. Certain Vertical Hilling Machines, 223 USPQ 

332,348 (Corn. 1984). 

The staff requests adverse inferences on the injury issue as sanctions 

for respondents' failure to provide discovery. Specifically, it is requested 
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that it be inferred that respondents have made a significant market 

penetration, and that their actual sales and market penetration is 

substantially higher than 2.5% and is legally sufficient for assessing actual 

injury (Staff Response at 11). To the extent that this is a request to make 

up a larger sales figure for respondents despite deposition testimony of 

record on the extent of such sales, such an inference would conflict with the 

record. It has not been shown specifically how the respondents' discovery 

responses have been incomplete and evasive precisely on the extent of their 

domestic sales. The deposition testimony of respondents' Borkent by its terms 

evidently purports to recount all sales through November, 1987. Under 

Commission practice adverse inferences are appropriate 'as discovery sanctions 

when the withholding of information is sufficiently probative of the fact to 

be inferred. Evidence concerning suppression to complainant's prices has not 

been addressed by complainant and the staff. Consequently, the requested 

inferences are hereby denied without prejudice. 

To the extent that an adverse inference is being requested that all 

this 

inference is supported by the record and is granted as a sanction for withheld 

discovery on pricing. See, Staff's comments of January 22, 1988 in response 
to Order No. 8. 

Lost Sales and Underselling 

Respondents have imported and sold in June, 1987  approximately 

accused pocket gas filters, model designation 

at a total value of at least 

(Motion, Ex. 6 at 26; Ex. 7). Previously the had been a 

customer of complainant's distributor. Complainant's inventory and excess 
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capacity is established, and consequently such lost sales to respondents for 

the are established (Motion Ex. 1 at 2 ,  5 ;  Ex. 3 at 2). 

Complainant's analogous model filter, the Viledon F - 4 5 ,  carries a price of 

$76.10 per unit, while respondents' model was listed at $ a unit 

and actually sold to the per unit (Motion Ex. 1 at 4 - 5 ;  

E x .  7 ) .  

Market Competition and Import Penetration 

It is uncontested that respondents are direct competitors of complainant 

in the domestic market for pocket filter element sales. 

pocket filter elements are virtually identical to complainant's pocket filters 

and respondents' promotional literature only compares respondent's Filtrair 

product features with complainant's Viledon product features, again 

Id. Respondents' 

evidencing direct competition (Motion E x .  5 ) .  Respondents have not produced 

any literature comparing their pocket filter product performance to any 

products other than complainant's pocket filters (Motion E x .  6 at 49-52). 

Respondents' principal Borkent testified at a deposition that he believed 

Filtrair pocket filters also compete directly with U . S .  made pocket filters 

other than those of complainant and that the majority of all pocket filters in 

the U.S. have the same dimensions as those of complainant and respondents' 

product (Motion E x .  6 at 49). However there are specific Viledon counterparts 

to the Filtrair models PFI/EU5, PPS/EU3, and the PPL/EU4 (Motion E x .  6 at 

5 2 ) .  

allegations o f  paragraph 44 of the complaint that both complainant and 

respondents' gas filter elements are sold to the same community of customers. 

Additionally, respondents thereby admitted the allegations in the complaint 

that respondents' activities will result in lost sales of gas filter elements 

In its response to the complaint, respondents did not deny the 
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and lost profits to complainant, reducing complainant's capacity utilization 

(Response at 15). 

Complainant's 1987 sales, coinciding with the beginning of domestic 

production and consistifig overwhelmingly of domestic industry production, were 

units and approximating roughly in domestic sales (Motion 

Ex. 1 at 2). Respondents' pre-1987 sales are not a potential source of injury 

to a domestic industry which was not then in existence and so was not in the 

competitive market to suffer economic injury. 

In terms of units sold respondents' sales 

constituted approximately % of the domestic industry sales. 

Taken out of context, respondents' level of sales appear to constitute 

only a small percentage of those of the domestic industry. 

all of respondents' sales are established lost sales to complainant's former 

However, virtually 

customer and direct causation is proven. Complainant has been involved in 

lengthy and extensive efforts to develop the market for its pocket filters. 

This has involved "considerable missionary" and educational work, and the 

extensive costs of 23.5. manufacturing start-up, and consequently complainant 

has to date suffered net losses on its total sales of pocket filters, 

demonstrating a significant need for additional sales revenue and a relative 

susceptibility to injury (Motion Ex. 1 at 3) .  On the basis of the relatively 

substantial lost sales, established direct competition and the absence of any 

contrary contention, the administrative law judge finds the facts appropriate 

to establish that the domestic industry has suffered substantial injury caused 

by the imports of respondents. 

11 



B) Tendency to Cause Future Injury 

Factors considered in determining the likelihood of substantial future 

injury include underselling, increasing levels of import market penetration, 

and the capacity and intent to manufacture the infringing articles and export 

them t o  the U.S. Certain Reclosable Plastic Bags, 192 USPQ at 680. 

Principals of respondents Filtrair founded APB corporation in Delaware in 

1984 to distribute the filtration products of Filtrair B.V. in the U.S. 

(Motion, Ex. 6 at 9). From October 1984 through 1986 Filtrair imported into 

the U.S. filter mat material alone of the type which could be incorporated 

into Filtrair pocket filter models. Id. at 19. 

Respondents displayed the early imported pocket filters to 

distributors and wholesalers, and through those distributors, to domestic 

automobile manufacturing plants, including Volkswagen, Nissan, Chrysler, Ford, 

General Motors and Toyota (Motion, Ex. 6 at 21-23). Respondents' 1986 sales 

of the first imported accused pocket filters were approximately $ in 

value, and made to a distributor in the area (Motion, Ex. 6 at 

26-27). Respondents' sales through November 1987 
1/ 

units (Motion, Ex. 6 at 26-27. 

Promotion 

Respondents have actively advertised and promoted and continue actively 

to advertise and promote their nonwoven gas filter elements for sale in the 

United States (Motion, Ex. 6 at 8). Respondents have stated cheir intention 

- 5/ 
production, they are nevertheless relevant to the likelihood of future injury 

Although promotional activities occurred before the advent of domestic 



to market their nonwoven gas filter elements in the United States (Response to 

Complaint and Notice of Investigation, paragraph 51 at 12). 

exhibited their pocket filter products at a domestic trade fair, the January 

1987 International Air Conditioning, Heating & Refrigeration Exposition in New 

York City, Response, paragraph 24 at 8. Deposition testimony establishes that 

domestic customers desire the Filtrair PFL model (Motion, Ex. 7 at 27.) Prior 

to respondents’ entry into the United States market respondents knew that 

there were substantial sales of complainant’s Viledon pocket filters and that 

Filtrair products are similar as far as the end user is concerned (Motion, Ex. 

6 at 51-52). 

Respondents have 

Respondents‘ substantial capacity for production of pocket filters is 

established. Respondents’ principal Borkent‘s deposition testimony 

indicates that respondents could supply a significant part of need 

for pocket filters, and that they could also supply the needs of the other 

domestic automotive manufacturers and distributors and wholesalers that 

respondents have visited (Motion, Ex. 6 at 23-25). and other 

domestic auto manufacturers have been customers of complainant’s pocket 

filters (Motion, Ex. 6 at 23). Respondent Filtrair sells roughly $ 

worth of pocket filters in the European market alone, with overall product 

sales of $ in 1986 (Motion, Ex. 6 at 37, 18). It supplies car 

manufacturers in Europe with identical pocket filters, including 

and European subsidiaries of and . Filtrair and its 

supplier of nonwoven mat material for pocket filters, Borkent B.V., do have 

capacity t o  increase their production of fabricated filters and could handle 

an increase in demand. 

currently manufacturing 

Although respondents‘ Borkent testified that it is 

on a three shift basis, he confirmed that there is 
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extra production capacity stating that there is always capacity left to do 

more (Motion, Ex. 6 at 4 6 ) .  Respondent Filtrair shares a manufacturing 

facility with Borkent in Holland of approximately 

with Filtrair having approximately 5 employees and Borkent 60. Borkent is 

owned by the principals of respondents Filtrair and APB Corporation and is 

square feet in size, 

in terms of capitalization (Motion, Ex. at 16, 18). 

The domestic distributor APB Corp. has sold roughly $ 

mats in the U.S. (Motion, Ex. 6 at 19. Filtrair literature states that the 

worth of filter 

company is a leader in its industry worldwide and is a part of a specialized 

non-wovens group formed in 1921 in the Netherlands (Complaint, Ex. 9; Response 

to Complaint and Notice of Investigation, paragraph 12 at 5). 

As  indicated above, significant underselling has been shown. 

Underselling, intent and capacity to manufacture and export the accused 

products to the United States, increasing import levels, and direct 

competition all demonstrate a probability of future injury caused by 

respondents' imports, particularly in the face of a complete absence of 

contrary evidence or contention. Circumstances indicating likely increase in 

imports are presented by the comparative recentness of respondents' pocket 

filter efforts in the U.S. market, as well as its success with several of the 

same high volume consumer automotive manufacturers in Europe. For the 

foregoing reasons the administrative law judge finds the facts appropriate to 

establish that there is probable substantial future injury to the domestic 

industry practicing the patent in issue, 

Motion Docket No. 275-4 is granted to the extent indicated. 

Counsel for the parties shall have in the office of the administrative 

law judge those portions of the initial determination which contain 
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confidential business information to be deleted from the public version of 

this initial determination no later than noon on Friday, March 4 ,  1988. If no 

comments are received from a party it will mean that the party has no 

objection in removing the confidential status, in its entirety, from this 

initial determination. 

This initial determination is hereby CERTIFIED to the Commission, 

together with all papers filed in connection therewith. 

This initial determination granting complainant’s motion for summary 

determination shall become the determination of the Commission 30 days after 

the service thereof, unless the Commission, within thirty days of the filing 

of this initial determination shall have ordered review of this initial 

determination or certain issues therein pursuant to 19 CFR 210.54(b) or 

2 1 0 . 5 5 ,  or by Commission order shall have changed the effective date of this 

initial determination. 

In view of the forthcoming hearing date and the May 26, 1988 date when 

the record must be certified to the Commission, early action by the Commission 

on the initial determination is respectfully requested. 

Administrative Law Judge 

Issued: March 1, 1988 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D . C .  

In the Matter o f  ) 
) 

CERTAIN NOhWOVEN GAS FILTER ) 
ELEMENTS 1 

Investigation No. 337-TA-275 

Errata to Order No. 13 

Last sentence of  footnote 2 on page 5 has been Lzleted. Also line 5 o f  

page 7 has been changed to read: 

“the exploration of  claims 1, 2, 3, 4 ,  6 ,  7, 8 and 9 of the 
patent at issue since” 

The errata has been made in view of Order No. 4 which granted complainant’s 

motion to amend the complaint and notice of investigation to include claim 6 

of the patent in issue. 

For convenience of  the parties, substitute pages 5 and 7 have been 

included with this errata. 

Paul J. Luckern 
Administrative Law Judge 

Issued: March 2, 1988 
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consisted overwhelmingly of domestically produced Viledon filters (Motion, Ex 

1 at 2-3). Previously the Viledon pocket filters were produced in West 

Germany and distributed in the U . S .  by Eaton Products International (Eaton) of 

Birmingham, Michigan since the early 1 9 8 0 ' s .  Id. Importation of Viledon 

filters ceased in late 1986. Id. Complainant acquired the distribution 
organization of Eaton by purchase in early 1987 and this distribution is now 

known as the Viledon division of complainant. Id. 
Complainant and respondents in a stipulation served on Feb. 24, 1988 have 

stipulated and mutually agreed that claims 1, 2,  3,  4,  6, 7 ,  8 and 9 o f  the 

sole patent in issue read upon complainant's "F-45, T-60, and MF-85, 90, 95 

gas filter elements . . .  Two of the Viledon model filters, 
2/2/4/ 

- 2/ 
importation consists of "importation of certain nonwoven gas filter elements 
into the United States, or in their sale, by reason of alleged infringement of 
claims 1, 2,  3 ,  4, 7 ,  8 or 9 of U.S. Letters Patent 4,056,375." However it is 
the understanding of the parties that claims 1, 2, 3,  4 ,  7 ,  8 and 9 of said 
patent are in issue. (Prehearing Tr. at at 6 to 9 ) .  

According to the notice of investigation the alleged unlawful 

3J The administrative law judge notes that the staff by regulation has the 
complete rights of a party litigant in this investigation, 19  C F R  210.4(b) ,  
and that the staff has not expressly joined in the stipulation which was 
served after the submission of the staff response. However, the staff in this 
investigation has taken a position in favor of Motion No. 275-4 and the 
existence of a domestic industry and has been served with a copy of the 
stipulation. Moreover the stipulation is found to be fully consistent with 
the staff's position. Consequently, the stipulation is found effective and 
binding in this investigation. 

- 4/ Injury under section 337 in this investigation is premised upon the 
importation or sale of products infringing a valid patent. 
respondents' air filters of a valid patent has not been stipulated or 
admitted, and has not been shown of record by probative evidence. 
parties' submissions on this motion for summary determination appear to leave 
the question of any infringement and validity and/or enforceability for 
determination at the hearing. 

Infringement by 

The 

Accordingly the administrative law judge will 
(Footnote continued to page 6) 
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filters, with 30 employees in manufacturing and 7 in product development and 

technical services (Motion, Ex. 2 at 3). complainant’s Kentucky plant employs 

one filter test engineer, and one quality assurance manager supervising f o u r  

technicians who devote a substantial amount of their time to quality assurance 

procedures (Motion, Ex. 3 at 3). Additionally, 35 domestic Viledon Division 

employees are involved directly in the assembly, storage, distribution and 

sale of Viledon gas filters (Motion, Ex. 2 at 3.) The Viledon Division, 

formerly Eaton, sells to 50 independent sales agents in the U . S .  employing 

approximately 200 sales personnel. (Motion, Ex. 1 at 3). Marketing activity 

includes both selling and product support services such as testing and product 

development. Id. 
Based on the foregoing, the administrative law judge finds, pursuant to 

Commission rule 210.50 that, there has existed a domestic industry devoted to 

the exploration of claims 1, 2, 3, 4 ,  6, 7, 8 and 9 of the patent at issue 

since late 1986 and that the domestic industry is efficiently and economically 

operated, as evidenced by modern facilities representing a substantial 

investment in production, by an extensive sales, distribution and technical 

services operation, and by quality assurance programs. 

11. Importation and Sale of Respondents‘ Gas Filters 

Importation to and sale in the United States of respondents’ gas filters 

are shown by discovery responses (Motion, Ex. 6 at 21-26). Additionally, by 

their response to the complaint and notice respondents admitted that 

respondent Filtrair, B.V., a Netherlands company, manufactures pocket air 

filters there, and offers those air filters for sale in the U.S. through 

respondent APB Corporation, a Delaware based importer of Filtrair’s air 

filters (Response at 5 ,  paragraphs 12, 13 & 22). 
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