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AND Two CONSENT ORDERS 

AGENCY: U.S. International Trade Commission. 

ACTION: Determination of violation of section 337 of the Tariff Act of 1930 
and issuance of a general exclusion order, four cease and desist orders, and 
two consent orders. 

SUMMARY: The Commission has determined that a general exclusion order and 
cease and desist orders directed to respondents R. Baird 6 Co., Liven 6 Co., 
Pong Lai Coral Development Co., Ltd., and Ali Baba Import 6 Export pursuant to 
sections 337(d) and (f) of the Tariff Act of 1930 (19 U.S.C. 'js 1337(d) and 
(f)) are the appropriate remedies for violations of section 337 found to 
exist; that the public interest considerations enumerated in section 337(d) 
and (f) do not preclude such relief; and that the amount of the bond during 
the Presidential review period under section 337(9) shall be 157 percent of 
the entered value of the imported articles. The Commission has also 
determined to issue consent orders terminating the investigation as to 
respondents Blair, Ltd. and RDCO, Inc. Termination of the investigation as to 
respondents Blair, Ltd. and RDCO, Inc. based on consent orders furthers the 
public interest by conserving Commission resources and those of the parties 
involved 

FOR FURTHER INFORMATION CONTACT: Randi S. Field, Esq., Office of the General 
Counsel, U.S. International Trade Commission, telephone 202-523-0261, 

SUPPLEMENTARY INFORMATION: On July 30, 1986, the presiding administrative law 
judge (ALJ) issued an initial determination (ID) finding that there is a 
violation of section 337 in the unauthorized importation and domestic sale of 
certain nut jewelry and parts thereof by reason of inadequate designation of 
country of origin when the jewelry is sold with certain labels, with the 
effect or tendency to destroy or substantially injure an efficiently and 
economically operated industry in the United States. On September 22, 1986, 
the Commission determined to review the ALJ's ID on the definition of the 
domestic industry and his determination in the ID denying the joint motions of 
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Blair and ROC0 to terminate the investigation as to them on the basis of 
consent orders. 51 Fed. Reg, 33935 (September 24, 1986). The Commission 
requested briefs on the issues under review and on the issues o f  remedy, the 
public interest, and bonding. Submissions were received from complairrant 
Kukui Nuts of Hawaii, Inc, respondents Blair, Ltd., and RDCO, Inc., the 
Commission investigative attorney, and the U.S. Customs Service. No 
submissions from the public have been received. 

This action is taken under the authority of section 337 of the Tariff Act 
of 1930 (19 U.S.C. cj 1337) and sections 210.54-.56 of the Commission's Rules 
o f  Practice and Procedure (19 C.F.R. § §  2100S4-.56). 

Notice of this investigation was published in the Federal Resister on 
October 30, 1985 (50 F.R. 45173). 

Copies of the nonconfidential version of the ALJ's ID and all other 
nonconfidential documents filed in connection with this investigation are 
available for inspection during official business hours ( 8 : 4 5  a.m. to 
5:15 p.m.) in the Office of the Secretary, U.S. International Trade 

' Commission, 701 E Street NU., Washington, D . C .  20436, telephone 202-523-0161. 
Hearing-impaired individuals are advised that information on this matter can 
be obtained by contacting the Commission's TDD terminal on 202-724-0002. 

Kenneth R. Mason 
Secretary 

Issued: October 31, 1986 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D . C .  20436 

In the Matter of 
) Investigation No, 337-TA-229 

CERTRIN NUT JEWELRY AND ) 
PARTS THEREOF ) 

1 

COMMISSION ACTION AND ORDER 

Backsround 

On October 16, 1985, the Commission instituted 

Investigation No. 337-TA-229, Certain Nut Jewelry and Parts 

Thereof, to determine whether there is a violation of section 

337 of the Tariff Act of 1930 (19 U.S.C. 5 1337) in the 

importation into and sale in the United States of certain nut 

jewelry and parts thereof by reason of ( 1 )  false aduertising, 

(2) failure to mark country of origin, (3) false designation of 

origin, and (4) false representation, the effect or tendency of 

which unfair acts is to destroy or substantially injure an 

industry, efficiently and economically operated, in the United 

States, 

The investigation was based on a complaint filed by'Kukui 

Nuts of Hawaii, Inc. (KHN) on September 16, 1985. The 
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f o l l o w i n g  s i x t e e n  f i r m s  were named respondents  i n  the 

Commi s s i on ' s  n o t i c e  o f  i n v e s t i g a t i o n  

1. 
2 .  
3 .  
4 .  
5 ,  
6 .  
7 .  
8 .  
9 .  
10 * 

11. 
12 I 

1 3 ,  
14. 
15. 
1 6 ,  

RKG E n t e r p r i s e s  (RKG); 
Huang Hou C r a f t s  (Huang Hou); 
Ro ya l  D e s i g n  C r e a t i o n s  (Roya l  D e s i g n ) ;  
O r i e n t a l  A r t s  & C r a f t s  ( O r i e n t a l  A r t s ) ;  
F a r l a c e  I n t ' l  C o r p .  ( F a r l a c e ) ;  
S h i n e  Land, I n c .  ( S h i ne  Land);  
Joey Pong & C o ,  , I n c .  (Joey Pong);  
A l i  Baba Import  & Expo r t  ( A l i  Baba); 
RDCO, I n c .  (RDCO); 
R .  B a i r d  & Co .  ( B a i r d ) ;  
B l a i r ,  L t d .  ( B l a i r ) ;  
Taiwan K y o e i ,  I n c .  (Taiwan K yoe i ) ;  
B e t t y ' s  Impor t  & A s s o c i a t e s ,  I n c .  ( B e t t y ' s ) ;  
P a u l ' s  Impo r t s  ( P a u l ' s ) ;  
Pong L a i  C o r a l  Development C o . ,  L td . (Pong  L a i ) ;  
L i v e n  & C o .  ( L i v e n ) .  

d. On A p r i l  11, 1986, the  ALJ i s s u e d  a n  I D  (Order No. 35) 

g r a n t i n g  a j o i n t  mot ion by complainant,  t he  Commission 

i n v e s t i g a t i v e  a t t o r ney  ( I A ) ,  and respondent  B l a i r  f o r  

t e rm ina t i on  of the i n v e s t i g a t i o n  a s  t o  B l a i r  based on  a consent  

o r d e r .  On A p r i l  22 ,  1986, the ALJ i s s u e d  another  I D  (Order No. 

42) g r a n t i n g  a j o i n t  mot ion by compla inant,  the IA, and 

respondent  KDCO f o r  t e rm ina t i on  o f  t he  i n v e s t i g a t i o n  a s  to ROC0 

based on a consent  o r d e r .  The wording  o f  t he  RDCO consent  

o r de r  agreement i s  i d e n t i c a l  t o  the word ing  o f  the B l a i r  

ag r'e erne n t , 

B y  Order s  Nos.  47,  48,  49, and 50, i s s u e d  May 1, 1986, the 

ALJ den ied  j o i n t  mot ions  by compla inant,  the I A ,  and 

respondents  B a i r d ,  A l i  Baba, Pong L a i ,  and L i v e n  f o r  

Lerminat ion  o f  the i n v e s t i g a t i o n  a s  t o  them on the b a s i s  o f  
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consent  o r d e r s .  The ALJ found t h a t  i t  was not  i n  the p u b l i c  

i n t e r e s t  t o  p r o h i b i t  c e r t a i n  r e spondent s ,  t h rough  consent  

o r d e r s ,  f rom u s i n g  the words " a u t h e n t i c , "  

" guaranteed "  and like-meaning words and f u r t h e r  r e s t r i c t i n g  

tho se  respondents  i n  the use  o f  the words "Hawa i i "  and any form 

o r  d e r i v a t i v e  the reo f  and the word " k u k u i "  and any s i m i l a r  

appea r i ng  and sound ing  word on a d v e r t i s i n g  matter  f o r  imported 

nu t  j e w e l r y .  The ALJ s t a t ed  t h a t  no e x c l u s i v e  r i g h t s  t o  tho se  

words had been demonstrated by compla inant .  The ALJ a l s o  

s t a t e d  t h a t  he would f i n d  the consent  o rde r  agreements 

accep tab le  i f  they w e r e  reworded t o  s t a t e  on l y  t h a t  the 

imported nu t  j ewe l r y  s h a l l  be marked, i n  a consp icuous  p l a ce  a s  

l e g i b l y ,  i n d e l i b l y ,  and permanently a s  the na tu re  o f  the 

j ewe l r y  pe rm i t s ,  t o  i n d i c a t e  t o  an  u l t ima te  pu rcha se r  i n  the 

Un i t ed  S t a t e s  the E n g l i s h  name o f  the  count ry  o f  o r i g i n  o f  the 

j ewe l r y  . 

On May 15 ,  1986, the  Commission i s s u e d  n o t i c e s  o f  i t s  

d e c i s i o n  t o  rev iew and remand the I D S  te rm ina t i ng  the 

i n v e s t i g a t i o n  a s  t o  B l a i r  and RDCO on the b a s i s  o f  consent  

o r d e r s .  The n o t i c e s  s t a t ed  t h a t  the ALJ had den ied  appa ren t l y  

i d e n t i c a l  mot ions  w i t h  r e s pec t  t o  o t he r  respon-dents i n  the 

i n v e s t i g a t i o n  and t h a t ,  i n  l i g h t  o f  the d e n i a l  o f  those  

mot i on s ,  the Commission was remanding the I D S  p e r t a i n i n g  t o  

B l a i r  and RDCO f o r  r e c o n s i d e r a t i o n  by the ALJ.  
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A t  the p rehea r i ng  conference he l d  on May 2 7 ,  1986, 

compla inant  and the I A  o r a l l y  moved t h a t  the IDS conce rn ing  

Blair and RDCO be r e c e r t i f i e d  t o  the Commission because the 

i n v o l v e d  consent  o r de r s  a r e  i n  the p u b l i c  i n t e r e s t ,  l h e  mot ion 

was den i ed .  

On J u l y  30,  1986, the ALJ i s s u e d  h i s  f i n a l  I D  f i n d i n g  a 

v i o l a t i o n  o f  s e c t i o n  3 3 7 .  On r e c o n s i d e r a t i o n  of the j o i n t  

mot ions  (Mot i on s  N o s .  229-15 and 229-18) t o  terminate the 

i n v e s t i g a t i o n  a s  t o  B l a i r  and RDCO on the b a s i s  o f  consent  

o r d e r s ,  the  ALJ den ied  the mo t i on s ,  

The ALJ found  t h a t  respondents  B l a i r ,  Huang Hou, Roya l  

D e s i g n ,  O r i e n t a l  A r t s ,  F a r l a c e ,  S h i ne  Land, A l i  Baba, RDCO, 
I 

B a i r d ,  Taiwan K yoe i ,  Pong L a i ,  and L i v e n  had each engaged i n  

u n f a i r  a c t s  under  s e c t i o n  3 3 7  and were i n  v i o l a t i o n  o f  s e c t i o n  

3 3 7 .  I D  a t  1 2 1 ,  1 2 2 .  Regard ing  RKG and Joey Pong, the  ALJ 

found the re  was no ev idence o f  any impo r t a t i o n  and s a l e .  ID a t  

2 6 .  A c co rd i n g l y ,  the ALJ found n e i t h e r  RKG nor  Joey Pong t o  be 

i n  v i o l a t i o n  o f  s e c t i o n  337 .  

The ALJ de f i n ed  the domest ic  i n d u s t r y  a s  the ope r a t i o n s  o f  

compla inant  KNH devoted t o  the p r oduc t i o n  o f  k u ku i  n u t  jewelry  

from Hawaiian-grown k u k u i  n u t s .  He found  t h a t  the domest ic  

i n d u s t r y  was e f f i c i e n t l y  and economica l l y  operated and t h a t  

compla inant  had m e t  i t s  burden o f  showing p re sen t  s u b s t a n t i a l  

i n j u r y  a s  w e l l  a s  the r e q u i s i t e  nexus between the i n j u r y  
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s u f f e r e d  and the u n f a i r  a c t s .  F i n a l l y ,  t h e  A L J  found t h a t  

t he re  e x i s t s  a tendency t o  s u b s t a n t i a l l y  i n j u r e  the domest ic  

i n d u s t r y  by r e a s on  o f  r e spondent s '  impo r t s .  

On September 2 2 ,  1986, the Commission determined t o  r e v i e w  

p o r t i o n s  o f  the I D .  S p e c i f i c a l l y ,  the Commission dec ided t o  

r ev i ew  (1) the d e f i n i t i o n  o f  the r e l e v a n t  domest ic  i n d u s t r y ;  

and ( 2 )  whether the j o i n t  mot ions  (Mot ions  Nos.  229-15 and 

229-18) t o  te rminate  the i n v e s t i g a t i o n  a s  t o  respondents  B l a i r  

and RDCO on the b a s i s  o f  consent  o r de r s  s hou l d  be g ran ted .  51  

Fed.  Reg.  33935 (September 24 ,  1986 ) .  

A c t i o n  

Hav ing  rev iewed the w r i t t e n  submi s s i on s  f i l e d  r e ga rd i n g  

the i s s u e s  under reu iew,  remedy, the p u b l i c  i n t e r e s t ,  and 

bonding  and those  p o r t i o n s  o f  the  r e co rd  r e l a t i n g  t o  tho se  

i s s u e s ,  the Commission has determined to  g r a n t  the j o i n t  

mot ions  t o  te rminate  respondent  B l a i r ,  L t d .  and respondent  

RDCO, I n c .  based on consent  o r de r s  d i r e c t e d  a t  these  two 

respondents  and t o  vacate  the A L J ' s  de te rm ina t i on s  o f  v i o l a t i o n  

o f  s e c t i o n  337 a s  t o  tho se  r e s ponden t s .  The Commission has 

a l s o  determined t o  i s s u e  a g ene r a l  e x c l u s i o n  o rde r  p r o h i b i t i n g  

en t r y  i n t o  the Un i ted  S t a t e s  o f  j e w e l r y  made 'from cand lenuts  of' 

the genus " a l e u r i t e s "  and the s pec i e s  "moluccana" ,  i n c l u d i n g  

a l l  s ub spec ie s  and v a r i e t i e s  t h e r e o f ,  and/or any o ther  jewelry  
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p u r p o r t i n g  t o  be made f rom " k u k u i  n u t s , "  u n l e s s  a p r i n t e d  l a b e l  

meeting a l l  the f o l l o w i n g  requi rements  i s  at tached  t h e r e t o :  

(1) the l a b e l ,  t o  the extent  r ea sonab l y  p o s s i b l e ,  s h a l l  

be de s i gned ,  made and at tached  i n  a manner t o  i n h i b i t  

any pe r son  except the u l t ima te  purchaser  i n  the 

Un i t ed  S t a t e s  f rom d e s t r o y i n g ,  rernouing, a l t e r i n g ,  

cower ing ,  o r  o b l i t e r a t i n g  the  l a b e l  o r  i t s  c on t en t s ;  

( 2 )  the  l a b e l  s h a l l  s t a t e ,  l e g i b l y ,  permanent ly,  and 

c o n s p i c u o u s l y ,  the E n g l i s h  l anguage  name o f  the 

count ry  of o r i g i n  i n  type s i z e  no t  sma l l e r  than  the 

s i z e  of the l a r g e s t  type s i z e  appear ing  on the l a b e l ;  

( 3 )  if the l a b e l  c on t a i n s  the words "Un i ted  S t a t e s , "  

" Amer i can , "  "Hawa i i ,1 '  "Hawa i i an , "  the l e t t e r s  

"U.S.A.," o r  any v a r i a t i o n  o f  such  words o r  l e t t e r s ,  

o r  the name o f  any o the r  c i t y  o r  l o c a l i t y  i n  the 

Un i ted  S t a t e s ,  o r  the words " genu ine ,  " a u t h e n t i c ,  It  

o r  " gua ran teed , "  o r  words o f  s i m i l a r  meaning, then 

the  count ry  of o r i g i n  mark ing  must be i n  c l o s e  

p r o x im i t y  t o  such  words,  l e t t e r s ,  o r  names, and i n  a t  

l e a s t  a comparable type s i z e  t o  such  words,  l e t t e r s  

o r  names ; 

( 4 )  the l a b e l  s h a l l  s t a t e  i n  c l o s e  p rox im i t y  t o  the 

r e q u i r e d  country  o f  o r i g i n  mark ing  and i n  a t  l e a s t  

the same type s i z e :  "Remoual of: t h i s  d i s c l o s u r e  o f  
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f o r e i g n  o r i g i n  p r i o r  t o  f i n a l  s a l e  may be pun i shab le  

by law under 19 U . S , C .  5 1 3 04 ( e ) " ;  and 

( 5 )  the l a b e l  s h a l l  no t  bear any r e p r e s e n t a t i o n ,  

i n c l u d i n g  any d e p i c t i o n ,  symbol, c h a r a c t e r i s t i c  

Fea tu re ,  o r  scene o f  the S t a t e  o f  Hawa i i ,  such  t h a t  

the l a b e l  s u g ge s t s  the nu t s  a r e  grown o r  p roce s sed  i n  

the S t a t e  o f  Hawa i i ,  o r  t h a t  the nu t s  o r  jewel ry  w e r e  

p roce s sed ,  s t r u n g ,  o r  manufactured i n  the S t a t e  o f  

Hawa i i ,  

The Commission has a l s o  determined t o  i s s u e  cease and 

d e s i s t  o r de r s  p r o h i b i t i n g  respondents  A l i  Baba Import  8, Expo r t ;  

R .  B a i r d  8 C o o ;  Pong L a i  C o r a l  Development C o . ,  L t d . ;  and L i v e n  

& Co .  f rom r e p r e s e n t i n g ,  a i d i n g ,  o r  encourag ing  o the r  pe r son s  

t o  r e p r e s e n t ,  e x p l i c i t l y  o r  by i m p l i c a t i o n ,  o r a l l y  o r  i n  s a l e s ,  

a d v e r t i s i n g ,  o r  p romot iona l  m a t e r i a l  f o r  imported nut  j ewe l r y ,  

t h a t  such  j ewe l r y  was manufactured,  p roce s sed ,  o r  s t r ung  i n  

Hawa i i  o r  t h a t  the nu t s  were grown o r  p roce s sed  i n  Hawa i i .  The 

cease and d e s i s t  o r d e r s  a l s o  p r o h i b i t  re spondents  f rom 

marke t i ng ,  d i s t r i b u t i n g ,  s e l l i n g ,  o r  o f f e r i n g  t o  s e l l  any 

imported nu t  j ewe l r y  u n l e s s  an  app r op r i a t e  l a b e l  which conforms 

t o  the s p e c i f i c a t i o n s  d i s c u s s e d  above i s  a t tached  t h e r e t o .  

F i n a l l y ,  the cease and d e s i s t  o r de r s  p r o h i b i t  re spondents  from 

remouing,  a i d i n g ,  o r  encourag ing  o t he r s  t o  remove the l a b e l  

which conforms t o  the s p e c i f i c a t i o n s  d i s c u s s e d  above. 
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The Commission has determined t h a t  the p u b l i c  i n t e r e s t  

f a c t o r s  enumerated i n  s ub se c t i o n s  337(d) and (f) ( 1 9  U , S . C .  !j 

1337(d) and ( f ) )  do no t  p rec lude  i s s u a n c e  of the aforementioned 

consent  o r d e r s ,  e x c l u s i o n  o r d e r ,  and cease and d e s i s t  o r d e r s ,  

and t h a t  the bond d u r i n g  the P r e s i d e n t i a l  r ev i ew  p e r i o d  shou ld  

be i n  the amount of 157 percent  o f  the entered ua lue  o f  the 

a r t i c l e  concerned.  

Order  

A c c o r d i n g l y ,  i t  i s  hereby ORDERED t h a t -  

1. Jewelry  made from cand lenuts  o f  the genus 
" a l e u r i t e s "  and the  s pec i e s  "moluccana" , i n c l u d i n g  a l l  
s ub spec ie s  and v a r i e t i e s  t he r eo f ,  and/or any o the r  j ewe l r y  
p u r p o r t i n g  t o  be made f rom " k u k u i  n u t s , "  i n c l u d i n g  a l l  
s ub spec ie s  and v a r i e t i e s  t he r eo f ,  i s  exc luded f rom en t r y  
i n t o  the Un i t ed  S t a t e s  u n l e s s  a p r i n t e d  l a b e l  meeting a l l  
the f o l l o w i n g  requ i rements  i s  a t tached  t h e r e t o :  

( A )  The l a b e l ,  t o  the ex ten t  r e a s onab l y  p o s s i b l e ,  
s h a l l  be de s i gned ,  made, and a t tached  i n  a 
manner t o  i n h i b i t  any pe r son  except  the ult i rnate 
purchaser  i n  the  Un i ted  S t a t e s  f rom d e s t r o y i n g ,  
remouing,  a l t e r i n g ,  c o ve r i n g ,  o r  o b l i t e r a t i n g  
the l a b e l  o r  i t s  con ten t s ;  

( 8 )  the l a b e l  s h a l l  s t a t e ,  l e g i b l y ,  permanent ly,  and 
c on sp i c uou s l y ,  the E n g l i s h  l anguage  name o f  the 
count ry  of o r i g i n  i n  type s i z e  no t  sma l l e r  than  
the s i z e  o f  the l a r g e s t  type s i z e  appear ing  on 
the l a b e l ;  

(C)  i f  the l a b e l  c on t a i n s  the words "Un i ted  S t a t e s , "  
"American, I' "Hawa i i ,  "Hawa i ian ,  ' I  the l e t t e r s  
" U . S . A . , "  o r  any v a r i a t i o n  o f  such  words o r  
l e t t e r s ,  o r  the name of any o the r  c i t y  o r  
l o c a l i t y  i n  the  Un i ted  S t a t e s ,  o r  the words 
" genu ine ,  I' " a u t hen t i c  , o r  " guaranteed,  I '  o r  
words o f  s i m i l a r  meaning, then the country o f  
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o r i g i n  mark ing  must be i n  c l o s e  p rox im i t y  t o  such  
words,  l e t t e r s ,  o r  names, and i n  a t  l e a s t  a 
comparable type s i z e  t o  such words,  l e t t e r s  o r  names; 

( D )  the l a b e l  s h a l l  s t a t e  i n  c l o s e  p rox im i t y  t o  the 
r equ i r ed  country  o f  o r i g i n  marking and i n  a t  l e a s t  
the same type s i z e :  “Removal o f  t h i s  d i s c l o s u r e  o f  
f o r e i g n  o r i g i n  p r i o r  t o  f i n a l  s a l e  may be pun i shab le  
by law under 19 U . S . C .  S 1304 (e )” ;  and 

(E )  the l a b e l  s h a l l  n o t  bear any r e p r e s e n t a t i o n ,  
i n c l u d i n g  any d e p i c t i o n ,  symbol, c h a r a c t e r i s t i c  
f e a t u r e ,  o r  scene o f  the S t a t e  o f  Hawa i i ,  such  t h a t  
the l a b e l  s u g ge s t s  the nu t s  a r e  grown or proce s sed  i n  
the S t a t e  o f  Hawa i i ,  o r  t h a t  the nu t s  o r  jewel ry  were 
p roce s sed ,  s t r u n g ,  o r  manufactured i n  the S t a t e  o f  
Hawa i i .  

2 .  Respondents A l i  Baba Impor t  & Expo r t ;  R .  B a i r d  & C o . ;  

Pong L a i  C o r a l  Development C o . ,  L t d . ;  and L i v e n  & C o .  a r e  

o rdered  t o  cease and d e s i s t  f rom the  conduct p r o h i b i t e d  by the  

a t tached  cease and d e s i s t  o r d e r s .  

3 .  The a r t i c l e s  t o  be exc luded f rom en t r y  i n t o  the Un i ted  

S t a t e s  s h a l l  be e n t i t l e d  t o  en t r y  under bond i n  the amount o f  

157 pe rcen t  o f  the entered va lue  o f  the imported a r t i c l e s  f rom 

the day a f t e r  t h i s  Order  i s  r e ce i v ed  by the P r e s i d e n t  pu r suan t  

t o  19 U . S . C .  f 1337(g) u n t i l  s uch  time a s  the P r e s i den t  

n o t i f i e s  the Commission t h a t  he approves  o r  d i s app rove s  t h i s  

a c t i o n ,  bu t ,  i n  any event ,  n o t  l a t e r  than  60  day s  a f t e r  the 

date  o f  r e c e i p t ;  

4 .  The S e c r e t a r y  s h a l l  s e r ve  cop ie s  o f  t h i s  Commission 

A c t i o n  and Order  and the Commission Op i n i on  i n  suppor t  thereof  

upon each pa r t y  o f  r e co rd  i n  t h i s  i n v e s t i g a t i o n  and upon the 



Department o f  Hea l t h  and Human S e r u i c e s ,  the Department o f  

J u s t i c e ,  the Fede r a l  Trade Commiss ion,  and the U . S .  Customs 

S e r v i c e ;  

5 .  The S e c r e t a r y  s h a l l  p u b l i s h  n o t i c e  of  t h i s  A c t i o n  and 

Order  i n  the  Fede r a l  R e g i s t e r ;  and 

6 .  The Commission may amend t h i s  Order  i n  accordance w i t h  

. ,  the  procedure de sc r i bed  i n  s e c t i o n  2 11 . 57  o f  the Commiss ion ' s  

Ru l e s  o f  P r a c t i c e  and Procedure (19 C . F . R .  [i 2 1 1 . 5 7 ) .  

B y  o r d e r  o f  the Commiss ion.  

Kenneth R .  Mason 

Sec re ta r y  

1s sued : October 31, 1986 



UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington,  D . C .  20436 
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CERTAIN NUT JEWELRY AND 1 
P A R T S  THEREOF 1 

1 

I n  the Mat te r  o f  
) I n v e s t i g a t i o n  No.  337-TA-229 

ORDER TO CEASE AND DES I ST  

I t  i s  hereby o rdered  t h a t  R .  B a i r d  & C o . ,  I n c .  cease and 

d e s i s t  from engag ing  i n  f a l s e  a d u e r t i s i n g ,  f a i l u r e  t o  mark 

count ry  o f  o r i g i n ,  and f a l s e  d e s i g n a t i o n  o f  o r i g i n  w i t h  r e ga rd  
0 

t o  c e r t a i n  nut  j ewe l r y  p roduc t s  and p a r t s  t he r eo f  i n  v i o l a t i o n  

OF s e c t i o n  337 o f  the  T a r i f f  A c t  o f  1930 (19 U . S . C .  Fj 1337),  a s  

s p e c i f i e d  i n  s e c t i o n  I11 o f  t h i s  O rde r .  

I 

( D e f i n i t i o n s )  

As u sed  i n  t h i s  O rde r :  

( A )  "Commission" s h a l l  mean the Un i ted  S t a t e s  
I n t e r n a t i o n a l  Trade Commiss ion.  

( B )  "Respondent" s h a l l  mean R .  B a i r d  & C o . ,  I n c . ,  80 Sand 
I s l a n d  Access R d . ,  Hono lu lu ,  Hawa i i  9 6 8 1 9 .  
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( C )  " P e r s on "  s h a l l  mean an i n d i u i d u a l ,  o r  any 
non-governmental p a r t n e r s h i p ,  f i r m ,  a s s o c i a t i o n ,  
c o r po r a t i o n  o r  o the r  l e g a l  o r  bu s i ne s s  e n t i t y  o the r  
than the above Respondent o r  i t s  ma j o r i t y  owned 
and/or c o n t r o l l e d  s u b s i d i a r i e s ,  t h e i r  s u c c e s s o r s  and 
a s s i g n s .  

( D )  "Un i ted  S t a t e s "  s h a l l  mean the  f i f t y  s t a t e s ,  the 
D i s t r i c t  o f  Columbia,  and Puer to  R i c o .  

( E )  "Hawa i i "  s h a l l  mean the S t a t e  o f  Hawa i i .  

( F )  " Impor ted  Nut Jewelry "  s h a l l  mean nu t  j e w e l r y  
manufactured,  p roce s sed ,  o r  s t r u n g ,  i n  whole o r  i n  
p a r t ,  i n  any count ry  o the r  t han  the Un i ted  S t a t e s ,  o r  
nu t  j ewe l r y  produced from nu t s  t h a t  w e r e  grown, 
manufactured, p roce s sed ,  o r  produced i n  any country  
o the r  t han  the Un i ted  S t a t e s ,  

I 1  
a 

( A p p l i c a b i l i t y )  

The p r o v i s i o n s  o f  t h i s  Cease and D e s i s t  Order  s h a l l  app ly  

t o  Respondent and i t s  p r i n c i p a l s ,  s t o c k h o l d e r s ,  o f f i c e r s ,  

d i r e c t o r s ,  employees, a gen t s ,  l i c e n s e e s ,  d i s t r i b u t o r s ,  

c o n t r o l l e d  (whether by s tock  ownersh ip  o r  o therwi se )  and/or 

majority-owned b u s i n e s s  e n t i t i e s ,  s u c ce s s o r s  and a s s i g n e e s ,  a l l  

per sons  a c t i n g  i n  conce r t  w i t h  them, and t o  each o f  them, and 

t o  a l l  o t he r  pe r son s  who r e c e i v e  a c t u a l  n o t i c e  o f  t h i s  Order  by 

. .  

s e r u i c e  i n  accordance w i t h  s e c t i o n  U hereof  
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I11 

(Conduct P r o h i b i t e d )  

The f o l l o w i n g  conduct o f  Respondent i s  p r o h i b i t e d  by t h i s  

O r d e r :  

1. Respondent w i l l  n o t  i n  the Un i ted  S t a t e s  r ep r e s en t ,  o r  

a i d  o r  encourage o the r  pe r son s  t o  r ep r e s en t ,  e x p l i c i t l y  o r  by 

i m p l i c a t i o n ,  o r a l l y  o r  i n  s a l e s ,  a d v e r t i s i n g  o r  p romot iona l  

m a t e r i a l  f o r  imported nu t  j e w e l r y ,  t h a t  such  j ewe l r y  was 

manufactured,  p roce s sed ,  o r  s t r u n g  i n  Hawa i i  o r  t h a t  the nu t s  

were grown, manufactured,  p roce s sed ,  o r  produced i n  Hawa i i .  

2 .  Respondent w i l l  no t  i n  the  Un i ted  S t a t e s  market,  

d i s t r i b u t e ,  s e l l ,  o r  o f f e r  f o r  s a l e  any imported nu t  jewel ry  

u n l e s s  an app r op r i a t e  p r i n t e d  l a b e l  i s  a t tached  t h e r e t o :  

( A )  The l a b e l ,  t o  the ex ten t  r ea sonab l y  p o s s i b l e ,  s h a l l  
be de s i gned ,  made, and a t tached  i n  a manner t o  
i n h i b i t  any pe r son  except  the u l t ima te  pu rcha se r  i n  
the Un i ted  S t a t e s  f rom d e s t r o y i n g ,  remouing,  
a l t e r i n g ,  coue r i ng ,  o r  o b l i t e r a t i n g  the  l a b e l  o r  i t s  
content s  ; 

( E )  the l a b e l  s h a l l  s t a t e ,  l e g i b l y ,  permanent ly,  and 
c on sp i c uou s l y ,  the E n g l i s h  l anguage  name o f  the 
country  o f  o r i g i n  i n  type  s i z e  no t  s m a l l e r  t han  the 
s i z e  of the l a r g e s t  type  s i z e  appear ing  on  the l a b e l ;  

(C) i f  the l a b e l  con ta in s  the words "Un i t ed  S t a t e s , "  
"American, 'I "Hawa i i ,  I '  "Hawa i ian ,  I '  the  l e t t e r s  
" U . S . A . , "  o r  any v a r i a t i o n  o f  s uch  words or l e t t e r s ,  
or the name o f  any o t he r  c i t y  o r  l o c a l i t y  i n  the . 

Un i ted  S t a t e s ,  o r  the words " genu ine ,  I '  " a u t hen t i c  , ' I  
or " gua ran teed , "  o r  words o f  s i m i l a r  meaning, then 
the country  o f  o r i g i n  mark ing  must be i n  c l o s e  
p rox im i t y  t o  such  words ,  l e t t e r s ,  o r  names, and i n  a t  
least :  a comparable type s i z e  t o  such  words,  l e t t e r s  
o r  names ; 
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(D)  t he  l a b e l  s h a l l  s t a t e  i n  c l o s e  p r o x im i t y  t o  the 
r e q u i r e d  country  of  o r i g i n  mark ing  and i n  a t  l e a s t  
the same type s i z e :  "Removal of t h i s  d i s c l o s u r e  o f  
f o r e i g n  o r i g i n  p r i o r  t o  f i n a l  s a l e  may be pun i shab le  
by l aw  under 19 U . S . C ,  [i 1304 ( e ) " ;  and 

( E )  t he  l a b e l  s h a l l  n o t  bear any r e p r e s e n t a t i o n ,  
i n c l u d i n g  any d e p i c t i o n ,  symbol,  c h a r a c t e r i s t i c  
f e a t u r e ,  o r  scene o f  the S t a t e  o f  Hawa i i ,  s u ch  t h a t  
t he  l a b e l  s u g g e s t s  the nu t s  a r e  yrown o r  p roce s sed  i n  
t he  S t a t e  of Hawa i i ,  o r  t h a t  the n u t s  o r  jewel ry  were 
p r o ce s s ed ,  s t r u n g ,  o r  manufactured i n  t he  S t a t e  of 
H a w a i i ,  

3 ,  Respondent s h a l l  n o t  remove, o r  a i d  o r  encourage 

o t h e r s  t o  remove, the l a b e l  r e q u i r e d  by paragraph 2 o f  t h i s  

Order  

4 ,  T h i s  Order  i s  e f f e c t i v e  w i t h  r e s p e c t  t o  a l l  imported 
d 

nu t  jewel ry  whenever imported 

I U  

(Compliance and I n s p e c t i o n )  

( A )  Fo r  the purpose o f  s e c u r i n g  compliance w i t h  t h i s  

Order ,  Respondent s h a l l  r e t a i n  any and a l l  r e co rd s  r e l a t i n g  t o  

the i m p o r t a t i o n ,  s a l e ,  o r  d i s t r i b u t i o n  o f  imported n u t  jewel ry  

made and r e c e i v e d  i n  the  u s u a l  and o r d i n a r y  cour se  o f  b u s i n e s s ,  

whether i n  d e t a i l  o r  i n  summary form, f o r  a p e r i o d  o f  f i v e  (5 )  

year s  f rom the  c l o s e  o f  the f i s c a l  year  t o  which they p e r t a i n .  

( B )  F o r  the purpose o f  s e c u r i n g  compliance w i t h  t h i s  

O rde r ,  Respondent s h a l l  r e t a i n  a t  l e a s t  one copy o f  each s t y l e  

o r  type o f  l a b e l  and a d v e r t i s i n g  and promot iona l  m a t e r i a l  used 
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t o  market ,  d i s t r i b u t e ,  s e l l  o r  o F f e r  f o r  s a l e  imported nut  

j e w e l r y ,  o f  a pe r i od  o f  f i v e  ( 5 )  year s  From the c l o s e  o f  the 

f i s c a l  year t o  which they p e r t a i n .  

(C)  Fo r  the purpose o f  determin ing  o r  s e cu r i n g  compliance 

w i t h  t h i s  O rde r ,  and f o r  no o the r  purpose,  and s ub j e c t  t o  any 

p r i v i l e g e  recogn i zed  by f e d e r a l  c ou r t s  o f  the Un i ted  S t a t e s ,  

du l y  a u t ho r i z ed  r e p r e s e n t a t i v e s  o f  the Commission s h a l l ,  upon 

w r i t t e n  reques t  by the Commission o r  i t s  s t a f f ,  be permi t ted  

a c ce s s  and the r i g h t  t o  i n s p e c t  and copy i n  Re spondent ' s  

p r i n c i p a l  o f f i c e  d u r i n g  the o f f i c e  hou r s  o f  Respondent, and i n  

the presence  o f  counse l  o r  o the r  r e p r e s e n t a t i v e  i f  Respondent 

s o  choose s ,  a l l  book s ,  l e d g e r s ,  a ccoun t s ,  correspondence,  

memoranda, f i n a n c i a l  r e p o r t s ,  and o t he r  r e co rd s  o r  documents, 

bo th  i n  d e t a i l  and i n  summary fo rm a s  a r e  r e q u i r e d  by Paragraph 

I U ( A )  and ( E )  above t o  be r e t a i n e d .  

U 

( S e r u i c e  o f  Cease and D e s i s t  Order)  

Respondent i s  ordered and d i r e c t e d  t o :  

( A )  S e r v e ,  w i t h i n  t h i r t y  ( 3 0 )  days a f t e r  the e f f e c t i v e  

date o f  t h i s  Order ,  a conformed copy o f  the Order  upon each o f  

i t s  r e s p e c t i v e  o f f i c e r s ,  d i r e c t o r s ,  managing a gen t s ,  a gen t s ,  

and employees who have any r e s p o n s i b i l i t y  f o r  the  a d u e r t i s i n g ,  

marke t i ng ,  d i s t r i b u t i o n ,  o r  s a l e  o f  imported nut  j e w e l r y  i n  the 
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Un i ted  S t a t e s  o r  f o r  shipment o r  expo r t  t o  the Un i ted  S t a t e s  o f  

such  j e w e l r y  f o r  r e s a l e  i n  the Un i ted  S t a t e s ;  

( 6 )  S e r v e ,  w i t h i n  t h i r t y  (30)  days  a f t e r  s u c c e s s i o n  of any 

o f  the pe r son s  r e f e r r e d  t o  i n  paragraph  A above a conformed 

copy o f  t h i s  Order  upon each s u c c e s s o r ;  and 

(C) M a i n t a i n  such  r e co rd s  a s  w i l l  show the name, t i t l e ,  

and add re s s  o f  each pe r son ,  a s  de s c r i bed  i n  S e c t i o n  U(A) and 

( 6 )  aboue, t oge the r  w i t h  the date on which s e r v i c e  was made. 

(D)  The o b l i g a t i o n s  s e t  f o r t h  i n  S e c t i o n  U ( B )  and (C) 

above s h a l l  remain  i n  e f f e c t  u n t i l  January  1, 1991. 

VI 

(Enforcement) 

V i o l a t i o n  o f  t h i s  Order  may r e s u l t  i n  --- 
1 .  The r e v o c a t i o n  o f  t h i s  Order  and the permanent 

e x c l u s i o n  o f  the a r t i c l e s  concerned pu r suan t  t o  S e c t i o n  337(d) 

o f  the T a r i f f  A c t  o f  1930 (19 U . S . C .  S 1337(d) ) ;  o r  

2 .  An a c t i o n  f o r  c i v i l  p e n a l t i e s  i n  accordance w i t h  the 

p r o v i s i o n s  o f  S e c t i o n  337( f )  o f  the T a r i f f  A c t  o f  1930 (19 

U . S . C .  f 1337( f ) )  and such  o the r  a c t i o n  a s  the Commission may 

deem a p p r o p r i a t e .  

I n  determin ing  whether Respondent i s  i n  v i o l a t i o n  o f  t h i s  

O rde r ,  the Commission may i n f e r  f a c t s  adver se  to  Respondent if 

Respondent f a i l s  t o  p r o v i de  adequate o r  t ime ly  i n fo rmat i on  a s  

r equ i r ed  by t h i s  O rde r .  
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VI1 

(Modification) 

T h i s  Order may be modified by the Commission on its own 

motion or upon motion by any person pursuant to section 211.57 

of the Commission's Rules of Practice and Procedure, 19 C . F . R .  

!j 211.57, 

BY ORDER OF THE COMMISSION 

Kenneth R. Mason 
Secretary 

Issued: October 31, 1986 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington,  D . C .  20436 

I n  the Mat te r  o f  

CERTAIN NUT JEWELRY AND 
) I n v e s t i g a t i o n  No .  337-TA-229 

P A R T S  THEREOF 1 
1 
1 

ORDER TO CEASE AND DES I ST  

I t  i s  hereby o rdered  t h a t  A l i  Baba Import  & Expo r t  cease 

and d e s i s t  from engag ing  i n  f a l s e  a d u e r t i s i n g ,  f a i l u r e  t o  mark 

count ry  of o r i g i n ,  and f a l s e  d e s i g n a t i o n  o f  o r i g i n  w i t h  r e ga rd  

t o  c e r t a i n  nu t  j ewe l r y  p roduc t s  and p a r t s  t he r eo f  i n  v i o l a t i o n  

o f  s e c t i o n  3 3 7  o f  the T a r i f f  A c t  o f  1930 (19 U . S . C .  f 1 3 3 7 ) ,  as 

s p e c i f i e d  i n  s e c t i o n  I11 o f  t h i s  O rde r .  

I 

( D e f i n i t i o n s )  

As u sed  i n  t h i s  O rde r :  

( A )  "Commission" s h a l l  mean the Un i ted  S t a t e s  
I n t e r n a t i o n a l  Trade Commiss ion,  

(B) "Respondent "  s h a l l  mean A l i  Baba Impor t  & Expo r t ,  
2250 Ka lakaua,  S u i t e  309A, Hono lu lu ,  Hawa i i .  
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(C )  " P e r s on "  s h a l l  mean an i n d i v i d u a l ,  o r  any 
non-gouernmental p a r t n e r s h i p ,  f i r m ,  a s s o c i a t i o n ,  
c o r po r a t i o n  o r  o the r  l e g a l  o r  b u s i n e s s  e n t i t y  o the r  
than  the above Respondent o r  i t s  ma j o r i t y  owned 
and/or c o n t r o l l e d  s u b s i d i a r i e s ,  t h e i r  s u c c e s s o r s  and 
a s s i g n s .  

(D) "Un i ted  S t a t e s "  s h a l l  mean the f i f t y  s t a t e s ,  the 
D i s t r i c t  of Columbia,  and Pue r to  R i c o .  

( E )  "Hawa i i "  s h a l l  mean the S t a t e  0f.Hawai. i  

( F )  " Imported Nut  J e w e l r y "  s h a l l  mean nut  jewel ry  
manufactured, p roce s sed ,  o r  s t r u n g ,  i n  whole o r  i n  
p a r t ,  i n  any country  o the r  than  the  Un i ted  S t a t e s ,  o r  
nu t  j ewe l r y  produced f rom nu t s  t h a t  were grown, 
manufactured, p roce s sed ,  o r  produced i n  any country  
o t he r  than  the Un i ted  S t a t e s .  

I1 

( A p p l i c a b i l i t y )  

The p r o v i s i o n s  o f  t h i s  Cease and D e s i s t  Order  s h a l l  apply 

t o  Respondent and i t s  p r i n c i p a l s ,  s t o c k h o l d e r s ,  o f f i c e r s ,  

d i r e c t o r s ,  employees, a gen t s ,  l i c e n s e e s ,  d i s t r i b u t o r s ,  

c o n t r o l l e d  (whether by s tock  ownersh ip  o r  o therwi se )  and/or 

majority-owned b u s i n e s s  e n t i t i e s ,  s u c c e s s o r s  and a s s i g n e e s ,  all 

per son s  a c t i n g  i n  conce r t  w i t h  them, and t o  each o f  them, and 

t o  a l l  o t he r  pe r son s  who r e c e i v e  a c t u a l  n o t i c e  o f  t h i s  Order  by 

s e r v i c e  i n  accordance w i t h  s e c t i o n  U h e r e o f .  
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I11 

(Conduct P r o h i b i t e d )  

The f o l l o w i n g  conduct o f  Respondent i s  p r o h i b i t e d  by t h i s  

O r d e r :  

1 .  Respondent w i l l  no t  i n  the Un i ted  S t a t e s  r e p r e s e n t ,  o r  

a i d  o r  encourage o the r  pe r son s  t o  r e p r e s e n t ,  e x p l i c i t l y  o r  by 

i m p l i c a t i o n ,  o r a l l y  o r  i n  s a l e s ,  a d v e r t i s i n g  o r  p romot iona l  

m a t e r i a l  f o r  imported nu t  j ewe l r y ,  t h a t  such  j ewe l r y  was 

manufactured,  p roce s sed ,  o r  s t r ung  i n  Hawa i i  o r  t h a t  the nu t s  

w e r e  grown, manufactured, p roce s sed ,  o r  produced i n  Hawa i i .  

2 .  Respondent w i l l  n o t  i n  the  Un i t ed  S t a t e s  market, 

d i s t r i b u t e ,  s e l l ,  o r  o f f e r  f o r  s a l e  any imported nut  jewel ry  

u n l e s s  an  app r op r i a t e  p r i n t e d  l a b e l  i s  a t tached  t he r e t o :  

( A )  The l a b e l ,  t o  the  ex ten t  r ea sonab l y  p o s s i b l e ,  s h a l l  
be de s i gned ,  made, and a t tached  i r ?  a manner t o  
i n h i b i t  any pe r son  except  the u l t ima te  pu rcha se r  i n  
the Un i ted  S t a t e s  f rom d e s t r o y i n g ,  removing,  
a l t e r i n g ,  cowering,  o r  o b l i t e r a t i n g  the l a b e l  o r  i t s  
con ten t s ;  

( 8 )  the l a b e l  s h a l l  s t a t e ,  l e g i b l y ,  permanent ly,  and 
c on sp i c uou s l y ,  the E n g l i s h  l anguage  name o f  the 
country  of o r i g i n  i n  type  s i z e  no t  sma l l e r  than  the 
s i z e  of the  l a r g e s t  type  s i z e  appear ing  on the l a b e l ;  

if the l a b e l  c on t a i n s  the  words "Un i ted  S t a t e s , "  
"Amer ican, "  " Hawa i i , "  "Hawaii 'an, I '  t h e - l e t t e r s  
" U . S . A . , "  o r  any v a r i a t i o n  o f  such words o r  l e t t e r s ,  
o r  the name o f  any o t he r  c i t y  o r  l o c a l i t y  i n  the 
Un i ted  S t a t e s ,  o r  the words " genu ine ,  " a u t h e n t i c , "  
o r  " gua ran teed , "  o r  words o f  s i m i l a r  meaning, then 
the count ry  of o r i g i n  mark ing  must be i n  c l o s e  
p rox im i t y  t o  such  words ,  l e t t e r s ,  o r  names, and i n  a t  
l e a s t  a comparable type s i z e  t o  such  words,  l e t t e r s  
o r  names ; 
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( D )  the l a b e l  s h a l l  s t a t e  i n  c l o s e  p r o x im i t y  t o  the 
r e q u i r e d  count ry  of  o r i g i n  mark ing  and i n  a t  l e a s t  
the same type s i t e :  “Remoual o f  t h i s  d i s c l o s u r e  o f  
f o r e i g n  o r i g i n  p r i o r  t o  f i n a l  s a l e  may be pun i s hab l e  
by l aw  under 19 U.S.C. f 1304 (e )” ;  and 

(E) the l a b e l  s h a l l  no t  bear any r e p r e s e n t a t i o n ,  
i n c l u d i n g  any d e p i c t i o n ,  symbol,  c h a r a c t e r i s t i c  
f e a t u r e ,  o r  scene o f  the S t a t e  o f  Hawa i i ,  s uch  t h a t  
the l a b e l  s u g ge s t s  the nu t s  a r e  grown o r  p roce s sed  i n  
the S t a t e  o f  Hawa i i ,  o r  t h a t  the nu t s  o r  j ewe l r y  w e r e  
p roce s sed ,  s t r u n g ,  o r  manufactured i n  the S t a t e  o f  
Hawa i i .  

3 .  Respondent s h a l l  no t  remove, o r  a i d  o r  encourage 

o t he r s  t o  remove, the l a b e l  r e q u i r e d  by paragraph  2 o f  t h i s  

O rde r ,  

4 .  T h i s  Order  is e f f e c t i v e  w i t h  r e s p e c t  t o  a l l  imported 

< nut  j ewe l r y  whenever imported.  

IU 

(Compliance and I n s p e c t i o n )  

( A )  Fo r  the purpose of s e c u r i n g  compliance w i t h  t h i s  

O rde r ,  Respondent s h a l l  r e t a i n  any and a l l  r e co rd s  r e l a t i n g  t o  

the impo r t a t i o n ,  s a l e ,  o r  d i s t r i b u t i o n  o f  imported nu t  jewel ry  

made and r e ce i v ed  i n  the u s u a l  and o r d i n a r y  cour se  o f  b u s i n e s s ,  

whether i n  d e t a i l  o r  i n  summary form, f o r  a pe r i od  o f  f i v e  (5)  

yea r s  f rom the c l o s e  o f  the f i s c a l  year t o  which they p e r t a i n .  

( 6 )  Fo r  the purpose o f  s e c u r i n g  compliance w i t h  t h i s  

O rde r ,  Respondent s h a l l  r e t a i n  a t  l e a s t  one copy o f  each s t y l e  . .  

or type o f  l a b e l  and a d v e r t i s i n g  and promot iona l  m a t e r i a l  used 
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t o  market,  d i s t r i b u t e ,  s e l l  o r  o f f e r  f o r  s a l e  imported nu t  

j e w e l r y ,  o f  a pe r i od  o f  f i v e  ( 5 )  year s  f r o m  the c l o s e  o f  the 

f i s c a l  year  t o  which they p e r t a i n .  

(C) F o r  the purpose o f  determin ing  o r  s e c u r i n g  compliance 

w i t h  t h i s  O rde r ,  and f o r  no o t he r  purpose,  and s ub j e c t  t o  any 

p r i u i l e g e  recogn i zed  by f e d e r a l  c ou r t s  o f  the Un i ted  S t a t e s ,  

du l y  a u t ho r i z ed  r e p r e s e n t a t i v e s  o f  the Commission s h a l l ,  upon 

w r i t t e n  r eque s t  by the Commission o r  i t s  s t a f f ,  be permi t ted  

acce s s  and the r i g h t  t o  i n s p e c t  and copy i n  Re spondent ' s  

p r i n c i p a l  o f f i c e  d u r i n g  the o f f i c e  hou r s  o f  Respondent, and i n  

the presence  o f  counse l  o r  o t he r  r ep r e s en t a t i ue  i f  Respondent 

s o  choose s ,  a l l  book s ,  l e d g e r s ,  a ccoun t s ,  correspondence,  

memoranda, f i n a n c i a l  r e p o r t s ,  and o t he r  r e co rd s  o r  documents, 

bo th  i n  d e t a i l  and i n  summary fo rm a s  a r e  r e q u i r e d  by Paragraph 

I U ( A )  and ( 6 )  above t o  be r e t a i n e d ,  

U 

( S e r u i c e  o f  Cease and D e s i s t  Order )  

Respondent i s  o rdered  and d i r e c t e d  t o :  

( A )  S e rue ,  w i t h i n  t h i r t y  ( 3 0 )  days a f t e r  the e f f e c t i v e  

date  o f  t h i s  O rde r ,  a conformed copy o f  the Order  upon each o f  

i t s  r e s p e c t i v e  o f f i c e r s ,  d i r e c t o r s ,  managing a gen t s ,  a gen t s ,  

and employees who have any r e s p o n s i b i l i t y  f o r  the a d u e r t i s i n q ,  

marke t i ng ,  d i s t r i b u t i o n ,  o r  s a l e  o f  imported nu t  jewel ry  i n  the 
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Un i ted  S t a t e s  o r  f o r  shipment o r  expo r t  t o  t h e  Un i ted  S t a t e s  o f  

such  j e w e l r y  f o r  r e s a l e  i n  the Un i ted  S t a t e s ;  

( E )  S e r v e ,  w i t h i n  t h i r t y  (30) days a f t e r  s u c c e s s i o n  of any 

o f  the pe r son s  r e f e r r e d  t o  i n  paragraph  A above a conformed 

copy o f  t h i s  Order  upon each s u c c e s s o r ;  and 

(C) M a i n t a i n  such  r e co rd s  a s  w i l l  show the name, t i t l e ,  

and add re s s  o f  each pe r s on ,  a s  de s c r i bed  i n  S e c t i o n  V ( A )  and 

(E )  above, t oge the r  w i t h  the date  on which s e r v i c e  was made. 

(D) The o b l i g a t i o n s  s e t  f o r t h  i n  S e c t i o n  U(B) and (C) 

above s h a l l  remain  i n  e f f e c t  u n t i l  January  1, 1991.  

< VI 

(Enforcement) 

V i o l a t i o n  o f  t h i s  Order  may r e s u l t  i n  --- 
1 .  The r e v o c a t i o n  o f  t h i s  Order  and the permanent 

e x c l u s i o n  of the a r t i c l e s  concerned pu r suan t  t o  S e c t i o n  337(d) 

o f  the T a r i f f  A c t  o f  1930 (19 U . S . C .  f 1337(d));  o r  

2 .  An a c t i o n  f o r  c i v i l  p e n a l t i e s  i n  accordance w i t h  the 

p r o v i s i o n s  o f  S e c t i o n  3 3 7 ( f )  o f  the T a r i f f  A c t  o f  1930 (19 

U . S . C .  f 1337 ( f ) )  and such  o the r  a c t i o n  a s  the Commission may 

deem a p p r o p r i a t e .  

I n  determin ing  whether Respondent i s  i n  v i o l a t i o n  o f  t h i s  

Order ,  the Commission may i n f e r  f a c t s  adve r se  t o  Respondent i f  

Respondent f a i l s  t o  p r o v i de  adequate o r  t ime l y  i n f o rma t i on  a s  

r equ i r ed  by t h i s  O rde r .  
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VI1 

(Modification) 

This Order may be modified by the Commission on i t s  r J A a -  

motion or upon motion b y  any person pursuant to section 211 S -  

of the Commission's Rules o f  Practice and Procedure. 19 C F i 

2 1 1 . 5 7 .  

BY ORDER OF 'THE COMMISSION 

Kenneth R. Mason 
Secretary 

Issued :October 31, 1986 





UNITED S T A T E S  INTERNATIONAL TRADE COMMISSION 
Washington,  D . C .  20436 

I n  the Mat te r  o f  ) 

CERTAIN NUT JEWELRY AND 1 
P A R T S  THEREOF 1 

1 

) I n v e s t i g a t i o n  No ,  337-PA-229 

ORDER TO CEASE AND DES I ST  

I t  i s  hereby o rdered  t h a t  Pong L a i  C o r a l  Development C o . ,  

L t d .  cease and d e s i s t  f rom engag ing  i n  f a l s e  a d v e r t i s i n g ,  

f a i l u r e  t o  mark country  o f  o r i g i n ,  and f a l s e  d e s i g n a t i o n  o f  

o r i g i n  w i t h  r e ga rd  t o  c e r t a i n  nu t  j ewe l r y  p roduc t s  and p a r t s  

t he reo f  i n  v i o l a t i o n  o f  s e c t i o n  337 o f  the T a r i f f  A c t  o f  1930 

(19 U . S . C .  li 1337), a s  s p e c i f i e d  i n  s e c t i o n  I11 o f  t h i s  O rde r .  

I 

( D e f i n i t i o n s )  

As u sed  i n  t h i s  O rde r :  

( A )  "Commission" s h a l l  mean the Un i ted  S t a t e s  
I n t e r n a t i o n a l  Trade Coinmission. 

( B )  "Respondent "  s h a l l  mean Pong L a i  C o r a l  Development 
C o , ,  L t d . ,  2270 Ka lakaua,  S u i t e  1705, Hono lu lu ,  
Hawa i i .  
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(C) " Pe r son "  s h a l l  mean an i n d i u i d u a l ,  o r  any 
non-gouernmental p a r t n e r s h i p ,  f i r m ,  a s s o c i a t i o n ,  
c o r po r a t i o n  o r  o the r  l e g a l  or b u s i n e s s  e n t i t y  o the r  
than  the above Respondent o r  i t s  ma j o r i t y  owned 
and/or c o n t r o l l e d  s u b s i d i a r i e s ,  t h e i r  s u c c e s s o r s  and 
a s s i g n s .  

(D) "Un i ted  S t a t e s "  s h a l l  mean the f i f t y  s t a t e s ,  the 
D i s t r i c t  o f  Co lumbia,  and Puer to  R i c o .  

( E )  "Hawa i i "  s h a l l  mean the S t a t e  o f  Hawa i i .  

(F )  " Imported Nut  Jewel ry "  s h a l l  mean nut  j ewe l r y  
manufactured,  p roce s sed ,  o r  s t r u n g ,  i n  whole o r  i n  
p a r t ,  i n  any country  o the r  than  the Un i ted  S t a t e s ,  o r  
nu t  j ewe l r y  produced f rom nu t s  t h a t  were grown, 
manufactured,  p roce s sed ,  o r  produced i n  any count ry  
o t he r  than  the  Un i ted  S t a t e s .  

I1 

( A p p l i c a b i l i t y )  

The p r o v i s i o n s  o f  t h i s  Cease and D e s i s t  Order  s h a l l  apply 

t o  Respondent and i t s  p r i n c i p a l s ,  s t o c k h o l d e r s ,  o f f i c e r s ,  

d i r e c t o r s ,  employees, a gen t s ,  l i c e n s e e s ,  d i s t r i b u t o r s ,  

c o n t r o l l e d  (whether by s tock  ownersh ip  o r  o therwi se )  and/or 

majority-owned b u s i n e s s  e n t i t i e s ,  s u c c e s s o r s  and a s s i g n e e s ,  a l l  

pe r son s  a c t i n g  i n  conce r t  w i t h  them, and t o  each o f  them, and 

t o  a l l  o t he r  pe r son s  who r e c e i v e  a c t u a l  n o t i c e  o f  t h i s  Order  by 

s e r v i c e  i n  accordance w i t h  s e c t i o n  U hereo f  



-3- 

111 

(Conduct P r oh i b i t ed )  

The f o l l o w i n g  conduct: o f  Respondent i s  p r o h i b i t e d  by t h i s  

O r d e r :  

1 .  Respondent w i l l  no t  i n  the Un i ted  S t a t e s  r ep r e s en t ,  o r  

a i d  o r  encourage o the r  pe r son s  t o  r ep r e s en t ,  e x p l i c i t l y  o r  by 

i m p l i c a t i o n ,  o r a l l y  o r  i n  s a l e s ,  a d v e r t i s i n g  o r  p romot iona l  

m a t e r i a l  f o r  imported nu t  j ewe l r y ,  t h a t  such  j ewe l r y  was 

manufactured,  p roce s sed ,  o r  s t r ung  i n  Hawa i i  o r  t h a t  the nu t s  

w e r e  grown, manufactured,  p roce s sed ,  o r  produced i n  Hawa i i .  

2 .  Respondent w i l l  n o t  i n  the  Un i ted  S t a t e s  market,  

d i s t r i b u t e ,  s e l l ,  o r  o f f e r  f o r  s a l e  any imported nut  jewel ry  

u n l e s s  an  

( A )  

app rop r i a t e  p r i n t e d  l a b e l  i s  a t tached  t he r e t o :  

The l a b e l ,  t o  the e x t en t  r ea sonab l y  p o s s i b l e ,  s h a l l  
be de s i gned ,  made, and a t tached  i n  a manner t o  
. i n h i b i t  any pe r son  except  the u l t ima te  purchaser  i n  
the Un i ted  S t a t e s  f rom d e s t r o y i n g ,  removing,  
a l t e r i n g ,  c o ve r i n g ,  o r  o b l i t e r a t i n g  the l a b e l  o r  i t s  
content s  ; 

the l a b e l  s h a l l  s t a t e ,  l e g i b l y ,  permanent ly,  and 
c on sp i c uou s l y ,  the E n g l i s h  l anguage  name o f  the 
country  o f  o r i g i n  i n  type s i z e  no t  sma l l e r  than  the 
s i z e  o f  the l a r g e s t  type  s i z e  appear ing  on the l a b e l ;  

if the l a b e l  c on t a i n s  the words "Un i ted  S t a t e s ,  It  

"Amer ican, "  "Hawa i i ,  'I "Hawa i i an , "  the l e t t e r s  
" U . S . A .  , I '  o r  any v a r i a t i o n  o f  such  words o r  l e t - t e r s ,  
o r  the name o f  any o t he r  c i t y  o r  l o c a l i t y  i n  the 
Un i ted  S t a t e s ,  o r  the words " genu ine ,  I t  " a u t hen t i c  ,-'I 
o r  " gua ran teed , "  o r  words o f  s i m i l a r  meaning, then 
the country  o f  o r i g i n  mark ing  must be i n  c l o s e  
p r o x im i t y  t o  such  words ,  l e t t e r s ,  o r  names, and i n  a t  
least :  a comparable type s i z e  t o  such  words,  l e t t e r s  
o r  names ; 



(D)  the l a b e l  s h a l l  s t a t e  i n  c l o s e  p rox im i t y  t o  the 
r e q u i r e d  country  of o r i g i n  mark ing  and i n  a t  l e a s t  
the same type s i z e :  "Reinoual o f  t h i s  d i s c l o s u r e  o f  
f o r e i g n  o r i g i n  p r i o r  t o  f i n a l  s a l e  may be pun i shab le  
by law under 19 U.S.C. 1304(e ) " ;  and 

(E )  the l a b e l  s h a l l  no t  bear any r e p r e s e n t a t i o n ,  
i n c l u d i n g  any d e p i c t i o n ,  symbol,  c h a r a c t e r i s t i c  
f e a t u r e ,  o r  scene o f  the S t a t e  o f  Hawa i i ,  s uch  t h a t  
the l a b e l  s u g ge s t s  the nu t s  a r e  grown o r  p roce s sed  i n  
the S t a t e  of Hawa i i ,  o r  t h a t  the nu t s  o r  jewel ry  were 
p roce s sed ,  s t r u n g ,  o r  manufactured i n  the S t a t e  o f  
Hawa i i .  

3 .  Respondent s h a l l  no t  remove, o r  a i d  o r  encourage 

o t he r s  t o  remoue, the l a b e l  r equ i r ed  by paragraph  2 o f  t h i s  

Order  

4 ,  T h i s  Order  is e f f e c t i v e  w i t h  r e s p e c t  t o  a l l  imported 
a .  

nut  jewel ry  whenever imported 

I U  

(Compliance and I n s p e c t i o n )  

( A )  F o r  the purpose o f  s e cu r i n g  compliance w i t h  t h i s  

O rde r ,  Respondent s h a l l  r e t a i n  any and a l l  r e co rd s  r e l a t i n g  t o  

the impo r t a t i o n ,  s a l e ,  o r  d i s t r i b u t i o n  o f  imported nu t  jewel ry  

made and r e ce i v ed  i n  the u s u a l  and o r d i n a r y  cour se  o f  b u s i n e s s ,  

whether i n  d e t a i l  o r  i n  summary form, f o r  a pe r i od  o f  f i v e  (5) 

year s  f rom the c l o s e  o f  the f i s c a l  year t o  which they p e r t a i n .  

( E )  For  the purpose o f  s e cu r i n g  compliance w i t h  t h i s  

O rde r ,  Respondent s h a l l  r e t a i n  a t  l e a s t  one copy of each s t y l e  
. -  

o r  type o f  l a b e l  and a d v e r t i s i n g  and promot iona l  m a t e r i a l  used 
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t o  market,  d i s t r i b u t e ,  s e l l  o r  o f f e r  f o r  s a l e  imported nu t  

j e w e l r y ,  o f  a p e r i o d  o f  f i v e  ( 5 )  year s  froin the c l o s e  of the 

f i s c a l  year  t o  which they p e r t a i n .  

(C )  F o r  the purpose o f  determin ing  o r  s e c u r i n g  compliance 

w i t h  t h i s  O rde r ,  and f o r  no o t he r  purpose,  and s ub j e c t  t o  any 

p r i u i l e g e  recogn i zed  by f e d e r a l  c ou r t s  o f  the Un i t ed  S t a t e s ,  

d u l y  au tho r i zed  r e p r e s e n t a t i v e s  o f  t he  Commission s h a l l ,  upon 

w r i t t e n  r eque s t  by the Commission o r  i t s  s t a f f ,  be permi t ted  

a c ce s s  and the r i g h t  t o  i n s p e c t  and copy i n  Respondent ' s  

p r i n c i p a l  o f f i c e  d u r i n g  the o f f i c e  hou r s  o f  Respondent,  and i n  

the presence  o f  counse l  o r  o t h e r  r e p r e s e n t a t i v e  i f  Respondent 

s o  chooses ,  a l l  book s ,  l e d g e r s ,  a c coun t s ,  correspondence,  

memoranda, f i n a n c i a l  r e p o r t s ,  and o t he r  r e c o r d s  o r  documents, 

b o t h  i n  d e t a i l  and i n  surnmary form a s  a r e  r e q u i r e d  by Paragraph 

IU(A) and ( B )  above t o  be r e t a i n e d .  

( S e r u i c e  o f  Cease and D e s i s t  Order)  

Respondent i s  ordered and d i r e c t e d  t o :  

( A )  S e r ve ,  w i t h i n  t h i r t y  ( 3 0 )  days  a f t e r  t he  e f f e c t i u e  

date  o f  t h i s  Order ,  a conformed copy o f  the Order  upon each o f  

i t s  r e s p e c t i v e  o f f i c e r s ,  d i r e c t o r s ,  managing a-gents, a g e n t s ,  

and ernployees who have any r e s p o n s i b i l i t y  f o r  the a d u e r t i s i n g ,  

market ing ,  d i s t r i b u t i o n ,  o r  s a l e  o f  imported n u t  jewel ry  i n  the 
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Un i ted  S t a t e s  o r  f o r  shipment o r  expo r t  t o  the Un i ted  S t a t e s  o f  

such j e w e l r y  f o r  r e s a l e  i n  the Un i ted  S t a t e s ;  

( B )  S e r v e ,  w i t h i n  t h i r t y  ( 30 )  days  a f t e r  s u c c e s s i o n  o f  any 

o f  the pe r son s  r e f e r r e d  t o  i n  paragraph  A above a conformed 

copy o f  t h i s  Order  upon each s u c c e s s o r ;  and 

(C) M a i n t a i n  such  r e co rd s  a s  w i l l  show the name, t i t l e ,  

and add re s s  o f  each pe r s on ,  a s  de s c r i bed  i n  S e c t i o n  U ( A )  and 

( 6 )  above, t oge the r  w i t h  the date  on which s e r v i c e  was made. 

(D) The o b l i g a t i o n s  s e t  f o r t h  i n  S e c t i o n  U(B) and (C) 

above s h a l l  remain  i n  e f f e c t  u n t i l  January  1, 1991. 

UI 

(Enforcement) 

V i o l a t i o n  o f  t h i s  Order  may r e s u l t  i n  --- 
1. The r e v o c a t i o n  o f  t h i s  Order  and the  permanent 

e x c l u s i o n  o f  the a r t i c l e s  concerned pu r suan t  t o  S e c t i o n  337(d) 

o f  the T a r i f f  A c t  o f  1930 (19 U . S . C .  f 1337(d));  o r  

2 .  An a c t i o n  f o r  c i v i l  p e n a l t i e s  i n  accordance w i t h  the 

p r o v i s i o n s  o f  S e c t i o n  3 3 7 ( f )  o f  the T a r i f f  A c t  o f  1930 (19 

U.S.C. § 1 3 3 7 ( f ) )  and such  o the r  a c t i o n  a s  the Commission may 

deem a p p r o p r i a t e .  

I n  determin ing  whether Respondent i s  i n  v i o l a t i o n  o f  t h i s  

O rde r ,  the Commission may i n f e r  f a c t s  adver se  t o  Respondent if 

Respondent f a i l s  t o  p r o v i de  adequate o r  t ime l y  i n f o rma t i on  a s  

r e q u i r e d  by t h i s  O rde r .  

" I  
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V I 1  

( M o d i f i c a t i o n )  

T h i s  Order  m a y  be mod i f ied  by the Commission on i t s  own 

mot ion o r  upon mot ion by any pe r s on  pu r suan t  t o  s e c t i o n  2 1 1 . 5 7  

o f  the Commiss ion ’ s  Ru l e s  of P r a c t i c e  and Procedure.  19 C . F , R  

2 1 1 . 5 7 .  

B Y  ORDER OF THE  COMMISSION 

S e c r e t a r y  

0 .  I s s u e d :  October 31, 1986 





UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington,  D O C .  20434 

1 
I n  the Mat te r  of 1 

) I n v e s t i g a t i o n  No .  337-TA-229 
CERTAIN NUT JEWELRY AND ) 
P A R T S  THEREOF 1 

) 
1 

ORDER TO CEASE AND DES I ST  

I t  i s  hereby o rdered  t h a t  L i v e n  & Co ,  cease and d e s i s t  

f rom engag ing  i n  f a l s e  a d v e r t i s i n g ,  f a i l u r e  t o  mark country  of 

o r i g i n ,  and f a l s e  d e s i g n a t i o n  o f  o r i g i n  w i t h  r e ga rd  t o  c e r t a i n  

nu t  j ewe l r y  p roduc t s  and p a r t s  t he reo f  i n  v i o l a t i o n  o f  s e c t i o n  

3 3 7  of the T a r i f f  A c t  of 1 9 3 0  (19 U . S . C .  f 1 3 3 7 ) ,  a s  s p e c i f i e d  

i n  s e c t i o n  I11 of t h i s  O rde r .  

I 

( D e f i n i t i o n s )  

As u sed  i n  t h i s  O rde r :  

( A )  "Commission" s h a l l  mean the Un i ted  S t a t e s  
I n t e r n a t i o n a l  Trade Conirnission. 

( B )  "Respondent" s h a l l  mean L i v e n  8 Co .  ,- 2222 Ka lakaua,  
S u i t e  1405, Hono lu lu ,  Hawa i i .  
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(C)  " P e r s on "  s h a l l  mean an i n d i u i d u a l ,  o r  any 
non-gouernmental p a r t n e r s h i p ,  f i r m ,  a s s o c i a t i o n ,  
c o r po r a t i o n  o r  o ther  l e g a l  o r  bu s i ne s s  e n t i t y  o the r  
than the above Respondent o r  i t s  ma j o r i t y  owned 
and/or c o n t r o l l e d  s u b s i d i a r i e s ,  t h e i r  s u c ce s s o r s  and 
a s s i g n s .  

( D )  "Un i ted  S t a t e s "  s h a l l  mean the f i f t y  s t a t e s ,  the 
D i s t r i c t  o f  Columbia,  and Puer to  R i c o .  

( E )  "Hawa i i "  s h a l l  mean the S t a t e  o f  Hawa i i .  

( F )  " I inported Nut Jewel ry "  s h a l l  mean nut  j e w e l r y  
manufactured,  p roce s sed ,  o r  s t r u n g ,  i n  whole o r  i n  
p a r t ,  i n  any country  o the r  than  the Un i ted  S t a t e s ,  o r  
nu t  j ewe l r y  produced from nu t s  t h a t  w e r e  grown, 
manufactured,  p roce s sed ,  o r  produced i n  any country  
o t he r  t han  the Un i ted  S t a t e s .  

I1 

( A p p l i c a b i l i t y )  

The p r o v i s i o n s  of t h i s  Cease and D e s i s t  Order  shall apply 

t o  Respondent and i t s  p r i n c i p a l s ,  s t o c k h o l d e r s ,  o f f i c e r s ,  

d i r e c t o r s ,  employees, a gen t s ,  l i c e n s e e s ,  d i s t r i b u t o r s ,  

c o n t r o l l e d  (whether by s tock  ownersh ip  o r  o therwi se )  and/or 

majority-owned b u s i n e s s  e n t i t i e s ,  s u c c e s s o r s  and a s s i g n e e s ,  all 

per son s  a c t i n g  i n  concer t  w i t h  them, and t o  each o f  them, and 

t o  a l l  o the r  pe r son s  who r e c e i v e  a c t u a l  n o t i c e  o f  t h i s  Order  by 

serui.ce i n  accordance w i t h  s e c t i o n  U h e r e o f .  
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1 1 1  

(Conduct P r o h i b i t e d )  

The f o l l o w i n g  conduct o f  Respondent i s  p r o h i b i t e d  by t h i s  

O rde r :  

1 .  Respondent w i l l  n o t  i n  the Un i ted  S t a t e s  r ep r e s en t ,  o r  

a i d  o r  encourage o the r  pe r son s  t o  r ep r e s en t ,  e x p l i c i t l y  o r  by 

i m p l i c a t i o n ,  o r a l l y  o r  i n  s a l e s ,  a d v e r t i s i n g  o r  p romot iona l  

m a t e r i a l  f o r  imported nut  j ewe l r y ,  t h a t  such  jewel ry  was 

manufactured,  p roce s sed ,  o r  s t r u n g  i n  Hawa i i  o r  t h a t  the nu t s  

were grown, manufactured,  p roce s sed ,  o r  produced i n  Hawa i i .  

2 .  Respondent w i l l  n o t  i n  the Un i ted  S t a t e s  market,  

d i s t r i b u t e ,  s e l l ,  o r  o f f e r  f o r  s a l e  any imported nu t  jewel ry  

u n l e s s  an app r op r i a t e  p r i n t e d  l a b e l  i s  a t tached  t h e r e t o :  

The l a b e l ,  t o  the ex ten t  r ea sonab l y  p o s s i b l e ,  s h a l l  
be de s i gned ,  made, and a t tached  i n  a manner t o  
i n h i b i t  any pe r son  except  the u l t ima te  pu rcha se r  i n  
the Un i ted  S t a t e s  f rom d e s t r o y i n g ,  remouing,  
a l t e r i n g ,  c o ve r i n g ,  o r  o b l i t e r a t i n g  the l a b e l  o r  i t s  
content s  ; 

the l a b e l  s h a l l  s t a t e ,  l e g i b l y ,  permanent ly,  and 
c on sp i c uou s l y ,  the E n g l i s h  l anguage  name o f  the 
country  of o r i g i n  i n  type  s i z e  no t  sma l l e r  than the 
s i z e  of the l a r g e s t  type s i z e  appear ing  on the l a b e l ;  

i f  the l a b e l  c on t a i n s  the words "Un i ted  S t a t e s , "  
"American, "Hawa i i ,  I '  "Hawa i ian ,  'I the l e t t e r s  
l l U . S . A . , l l  o r  any v a r i a t i o n  o f  such  words o r  l e t t e r s ,  
o r  the name o f  any o the r  c i t y  o r  l o c a l i t y  i n  the 
Un i ted  S t a t e s  , o r  the words " genu ine ,  I '  " a u t hen t i c  , I '  

o r  " gua ran teed , "  o r  words o f  s i m i l a r  meaning, then 
the count ry  o f  o r i g i n  mark ing  must be i n  c l o s e  
p r o x im i t y  t o  such  words ,  l e t t e r s ,  o r  names, and i n  a t  
l e a s t  a comparable type  s i z e  t o  s uch  words,  l e t t e r s  
o r  names ; 
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(D )  the  l a b e l  s h a l l  s t a t e  i n  c l o s e  p r o x im i t y  t o  the 
r e q u i r e d  country  o f  o r i g i n  mark ing  and i n  a t  l e a s t  
the same type s i z e :  "Remoual of t h i s  d i s c l o s u r e  o f  
f o r e i g n  o r i g i n  p r i o r  t o  F i n a l  s a l e  may be pun i shab le  
by law under 19 U . S . C .  1 304 ( e ) " ;  and 

( E )  the l a b e l  s h a l l  n o t  bear  any r e p r e s e n t a t i o n ,  
i n c l u d i n g  any d e p i c t i o n ,  symbol,  c h a r a c t e r i s t i c  
f e a t u r e ,  o r  scene o f  the S t a t e  o f  Hawa i i ,  such  t h a t  
the l a b e l  s u g g e s t s  the nu t s  a r e  grown o r  p roces sed  i n  
the S t a t e  o f  Hawa i i ,  o r  t h a t  the n u t s  o r  j ewe l r y  were 
p r o ce s s ed ,  s t r u n g ,  o r  manufactured i n  the S t a t e  of 
H a w a i i ,  

3 .  Respondent s h a l l  n o t  remove, o r  a i d  o r  encourage 

o t he r s  t o  remoue, the  l a b e l  r e q u i r e d  by paragraph  2 o f  t h i s  

Order  I 

4 .  T h i s  Order  i s  e f f e c t i v e  w i t h  r e s p e c t  t o  a l l  imported 

' nu t  jewel ry  whenever imported.  

IU 

(Compliance and I n s p e c t i o n )  

( A )  F o r  the  purpose o f  s e c u r i n g  compliance w i t h  t h i s  

Order ,  Respondent s h a l l  r e t a i n  any and a l l  r e co rd s  r e l a t i n g  t o  

the i m p o r t a t i o n ,  s a l e ,  o r  d i s t r i b u t i o n  of imported nu t  jewel ry  

made and r e c e i v e d  i n  the u s u a l  and o r d i n a r y  course  of b u s i n e s s ,  

whether i n  d e t a i l  o r  i n  summary form, f o r  a p e r i o d  o f  f i v e  (5)  

year s  from the  c l o s e  o f  the f i s c a l  year  t o  which they p e r t a i n .  

( 6 )  Fo r  the purpose o f  s e c u r i n g  compliance w i t h -  t h i s  

O rde r ,  Respondent s h a l l  r e t a i n  a t  l e a s t  one copy of each s t y l e  

o r  type o f  l a b e l  and a d v e r t i s i n g  and promot iona l  m a t e r i a l  u sed  
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0 

t o  market,  d i s t r i b u t e ,  s e l l  o r  o f F e r  F o r  s a l e  imported nu t  

j e w e l r y ,  o f  a p e r i o d  o f  f i v e  ( 5 )  year s  From the c l o s e  o f  the 

f i s c a l  year  t o  which they p e r t a i n  

(C)  F o r  the purpose o f  determin ing  o r  s e c u r i n g  compliance 

w i t h  t h i s  O rde r ,  and f o r  no o t he r  purpose,  and s u b j e c t  t o  any 

p r i u i ' l e g e  recogn i zed  by f e d e r a l  c ou r t s  o f  the Un i t ed  S t a t e s ,  

d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e s  o f  t he  Commission s h a l l ,  upon 

w r i t t e n  r e q u e s t  by the Cornmission o r  i t s  s t a f f ,  be permi t ted  

a c ce s s  and the r i g h t  t o  i n s p e c t  and copy i n  Respondent ' s  

p r i n c i p a l  o f f i c e  d u r i n g  the  o f f i c e  hou r s  o f  Respondent,  and i n  

the  presence  o f  counse l  o r  o t h e r  r e p r e s e n t a t i v e  i f  Respondent 

s o  chooses ,  a l l  books, l e d g e r s ,  a c coun t s ,  correspondence,  

memoranda, f i n a n c i a l  r e p o r t s ,  and o t he r  r e co rd s  o r  documents, 

both  i n  d e t a i l  and i n  summary form a s  a r e  r e q u i r e d  by Paragraph 

I U ( A )  and ( 6 )  above t o  be r e t a i n e d .  

U 

( S e r v i c e  of: Cease and D e s i s t  Order)  

Respondent i s  ordered and d i r e c t e d  t o :  

( A )  S e r u e ,  w i t h i n  t h i r t y  ( 3 0 )  days  a f t e r  the e f f e c t i v e  

date  o f  t h i s  Order ,  a conformed copy o f  the Order  upon each o f  

i t s  r e s p e c t i u e  o f f i c e r s ,  d i r e c t o r s ,  managing a g e n t s ,  a gen t s ,  

and employees who have any r e s p o n s i b i l i t y  f a r  t he  a d u e r t i s i n g ,  

market ing ,  d i s t r i b u t i o n ,  o r  s a l e  o f  imported nu t  jewel ry  i n  the 
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I 

Un i ted  S t a t e s  o r  f o r  shipment o r  expo r t  t o  the Un i ted  S t a t e s  o f  

such  j e w e l r y  f o r  r e s a l e  i n  the IJnited S t a t e s ;  

( E )  Se r ve ,  w i t h i n  t h i r t y  (30)  days a f t e r  s u c c e s s i o n  o f  any 

o f  the pe r son s  r e f e r r e d  t o  i n  paragraph  A above a conformed 

copy o f  t h i s  Order  upon each s u c ce s s o r ;  and 

(C) M a i n t a i n  such  r e co rd s  a s  w i l l  show the name, t i t l e ,  

and add re s s  o f  each pe r son ,  a s  de s c r i bed  i n  S e c t i o n  V ( A )  and 

( E )  aboue, t oge the r  w i t h  the date on which s e r v i c e  was made. 

(D) The o b l i g a t i o n s  s e t  f o r t h  i n  S e c t i o n  V ( B )  and (C) 

above s h a l l  remain i n  e f f e c t  u n t i l  January  1, 1991. 

VI 

(Enforcement) 

V i o l a t i o n  o f  t h i s  Order  may r e s u l t  i n  --- 
1. The r e v o c a t i o n  o f  t h i s  Order  and the permanent 

e x c l u s i o n  o f  the a r t i c l e s  concerned pu r suan t  t o  S e c t i o n  337(d) 

OF the T a r i f f  A c t  o f  1930 (19 U . S . C .  S 1337(d));  o r  

2 .  An a c t i o n  f o r  c i v i l  p e n a l t i e s  i n  accordance w i t h  the 

p r o v i s i o n s  o f  S e c t i o n  3 3 7 ( f )  o f  the T a r i f f  A c t  o f  1930 (19 

U.S.C. f 1 3 3 7 ( f ) )  and such  o the r  a c t i o n  a s  the Commission may 

deem a p p r o p r i a t e .  

I n  determin ing  whether Respondent i s  i n  v i o l a t i o n  o f  t h i s  

O rde r ,  the Commission may i n f e r  f a c t s  adver se  t o  Respondent i f  

Respondent f a i l s  t o  p r o v i de  adequate o r  t ime l y  i n f o rma t i on  a s  

r equ i r ed  by t h i s  O rde r .  
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(Modification) 

T h i s  O r d e r  may be modified by t he  Commission on i t s  own 

m o t i o n  or u p o n  motion by any person pursuant to section 211.57 

of the  Commission's R u l e s  of Practice and Procedure. 19 C.F.R. 

§ 2 1 1 . 5 ' 7 .  

BY ORDER OF THE COMMISSION 

Kenneth R .  Mason 
Secretary 

Issued: October 31, 1986 
, 
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CERTAIN NUT JEWELRY AND 

L l l q ;  u 

Investigation No. 337-TA-229 

VIEWS OF THE COMMISSION 

I. PROCEDURAL HISTORY 

On September 16, 1985, Kukui Nuts of Hawaii, Inc. ("KNH") filed a 

complaint with the Commission alleging unfair acts and unfair methods of 

competition in the importation and sale of certain nut jewelry products and 

parts thereof (polished/processed parts). On October 16, 1985, the Commission 

instituted this investigation and issued a notice of investigation covering 

four unfair acts: (1 )  false advertising, (2) failure to mark country o f  

origin, (3) false designation of origin, and (4) false representation. 

The alleged unfair acts were not based on any statutory intellectual 

property right (e.g., a patent or trademark) held by complainant, Rather, the 

gist of the allegations is that the imported kukui nut jewelry and/or polished 

(processed) kukui nuts (from which kukui nut jewelry is made) are sold in the 

United States with certain labels. These labels were alleged to be misleading 
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in that they cause a purchaser to believe that the kukui nut jewelry offered 

for sale is of Hawaiian origin in its entirety. - 1/ 

The sixteen respondents named in the notice of investigation were: 

1 .  RKG Enterprises (RKG); 
2. Huang Hou Crafts (Huang Hou); 
3. Royal Design Creations (Royal Design); 
4. Oriental Arts 6 Crafts (Oriental Arts); 
5. Farlace Int'l Corp. (Farlace); 
6. Shine Land, Inc. (Shine Land); 
7. Joey Pong 6 Co., Inc. (Joey Pong); 
8. All Baba Import 6, Export: (Ali Baba); 
9. RDCO, Inc. (RDCO); 
10. R .  Baird & Co. (Baird); 
1 1 .  Blair, Ltd. (Blair); 
12. Taiwan Kyoei, Inc. (Taiwan Kyoei); 
13. Betty's Import & Associates, Inc. (Betty's); 
14. Paul's Imports (Paul's); 
15. Pong Lai Coral Development Co., Ltd. (Pong Lai); and 
16. Liven & Co. (Liven). 

Service of the complaint and notice of investigation was perfected on 14 of 

the 16 respondents. Service was not perfected on RKG and Huang Hou and, 

therefore, the Commission lacks personal jurisdiction over those two 

respondents. 21 

Two of the respondents, Betty's and Paul's, were terminated from the 

investigation when the Commission decided not to review the ALJ's IDS (Orders 

Nos. 34 and 46, respectively) '' granting their motions for summary 

- 1/ ID at 10. 

.- 2/ ID at 10, 40, and 121. 

I 

3/ The following abbreviations will be used throughout this opinion: 
Administrative Law Judge (ALJ); initial determination (ID); Commission 
investigative attorney (161). 
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determination and finding no violation of section 337 as to them. On April 8, 

seven of the respondents (Huang HOU, RKG, Shine Land, Joey Pong, Oriental 

Arts, Farlace, and Royal Design), were found in default by the Commission and 

were deemed to have waived their procedural rights to ( 1 )  appear in the 

investigation, (2) to be served with documents by any party, and (3) to 

contest the allegations at issue, when the Commission decided not to review 

the ALJ's ID (Order No. 24). - 4 /  

On April 11, 1986, the ALJ issued an ID (Order No. 35) granting a joint 

motion by complainant, the IFI, and respondent Blair for termination of the 

investigation as to Blair based on a consent order. Paragraph 4 of the 

consent order agreement required that a printed label be attached to all 

imported jewelry in such a manner as to inhibit retailers from changing or 

removing it. It further required that the label state, in a specified-size 

type, the English name of the country where the nuts were grown and the 

jewelry was made; that the label not bear any implication or representation 

that the nuts from which the jewelry is made are grown or manufactured in 

Hawaii, including depictions, symbols, characteristic features, or Hawaiian 

scenes; that no derivative of the word "Hawaii" may be used; that the phrase 

"Symbolic of Hawaii" may be used in a specified-size type; that the words 

"genuine, I '  "authentic," "guaranteed" or like-meaning words could not be used; 

and that the word "kukui" could be used only if it was preceded by the English 

4 /  These respondents, inter alia, failed to respond to the complaint and 
notice of the investigation, failed to file discovery statements, and failed 
to respond to the Commission investigative attorney's discovery requests. 
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name of the country where the nuts comprising the nut jewelry were actually 

grown, 

On April 22, 1986, the ALJ issued an ID (Order No. 42) granting a joint 

inotion by complainant, the IA, and respondent RDCO for termination of the 

investigation as to RDCO based on a consent order. The wording of the consent 

order agreement is identical to the wording in the Blair agreement. 

By Orders Nos. 47, 48, 4 9 ,  and 50, issued May 1, 1986, the ALJ denied 

joint motions by complainant, the IA, and respondents Baird, Ali Baba, Pong 

Lai, and Liven for termination of the investigation as to them on the basis of 

consent orders. The ALJ found that it was not in the public interest to 

prohibit certain respondents, through consent orders, from using the words 

d "genuine," "authentic," "guaranteed" and like-meaning words and further 

restricting those respondents in the use of the words "Hawaii" and any form or 

derivative thereof and the word "kukui" and. any similar appearing and sounding 

word on advertising matter for imported nut jewelry. The ALJ stated that no 

exclusive rights to those words had been demonstrated by complainant. He also 

stated that he would find the consent order agreements acceptable if they were 

reworded to state only that the imported nut jewelry shall be marked, in a 

conspicuous place as legibly, indelibly, and permanently as the nature of the 

jewelry permits, to indicate to an ultimate purchaser in the United States the 

English name of the country of origin of the jewelry (thereby tracking the - 

lancjuage of the marking statute). No attempts were made by complainant to so 

amend the consent order agreements. - 5/ 
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On May 7, 1986, the IA filed a motion (Motion No, 229-29) for 

reconsideration of the joint motions t o  terminate the investigation as to 

respondents Baird, Ali Baba, Pong Lai, and Liven on the basis of consent 

orders. The IA argued that the ALJ should reconsider the joint motions 

because: (1) the consent order agreements do not give complainant any 

exclusive rights; ( 2 )  the consent order agreements are almost identical to 

agreements previously approved by the ALJ; and ( 3 )  there is no evidence to 

show that the consent order agreements are inconsistent with the public 

interest. 

Regarding the first contention, the IA asserted that the consent order 

agreements prohibit imported jewelry from being labeled in such a w a y  as to 

imply that the jewelry is from Hawaii by requiring clear and conspicuous 

disclosure of foreign origin. The IA also contended that the agreements would 

not have an adverse effect on the U . S ,  consumer but instead would have the 

beneficial effect of avoiding potential consumer confusion, that retailers in 

the U . S .  market frequently use respondents' labels to affirmatively 

misrepresent the jewelry's origin, and that it is in the public interest For 

respondents to agree to change their labels to prevent future 

inisrepresentdtions made at the retail level. 

On May 15, 1986, the Commission issued notices of its decision to review 

and remalnd the IDS terminating the investigation as to Blair and RDCO on the 

basis of consent orders. The notices stated that the ALJ apparently had 

denied identical motions with respect to other respondents in the 

investigation and that, in light of the denial of those motions, the 
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Commission was remanding the I D S  pertaining to  B l a i r  and RDCO for 

reconsideration, 

On May 16, 1986, the ALJ issued an order (Order No. 52) denying the IRIS 

motion for reconsideration of the joint motions to terminate the investigation 

as to the four respondents based on consent orders. 

contention that the consent order agreements do not give complainant any 

exclusive r ights ,  the ALJ stated that the consent order agreements do preclude 

certain respondents from using the words ''genuine," "authentic," "guaranteed," 

or  like-meaning words on advertising matter fo r  imported nut jewelry. The ALJ 

also stated that the consent order agreements further restr ict  those 

respondents in  the use o f  the word "Hawa i i "  o r  any form or derivative thereof 

and in the use of the word "kukui" o r  any similar appearing o r  sounding word. 

He stated that such exclusion i s  for  the benefit o f  complainant. 

Regarding the IA's 

I 

The ALJ stated that a basis fo r  h i s  denial o f  the motion for  

reconsideration " i s  the apparent absence in  the record of any right the 

complainant possesses to exclude and/or restr ict  certain respondents i n  the 

use of such words as 'Hawaii,' 'kukui, '  'genuine,' 'authentic,' and 

'guaranteed.' He added that contrary to many settlements which involve a 

government-granted right to exclude others, the IA had not demonstrated that 

complainant has any proprietary r ight in the quoted terminology. The ALJ 

further stated that "[ilt i s  always i n  the public interest to  preserve 

competition and competition should be restricted only when there i s  a 

legitimate private right as fo r  example a patent, trademark, trade secret, 

copyright, and the l i ke . "  
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On May 19, 1986, Ali Bdba and Pong Lai joined the IA's motion for 

reconsideration of the joint motions to terminate the investigation on the 

basis of consent orders. The ALJ ruled that this joinder was not timely filed 

and, therefore, it was not part of the record in this investigation. 6/ 

On May 27, 1986, an evidentiary hearing was held at which only 

complainant and the IA appeared.. At  the prehearing conference, complainant 

and the IA orally moved that the IDS concerning Blair and RDCO (Orders Nos. 35 

and 42) be recertified to the Commission because the involved consent orders 

are in the public interest. The motion was denied. I' 

On July 30, 1986, the ALJ issued his ID finding a violation of section 

337. On reconsideration of the joint motions (Motions Nos. 229-15 and 229-18) 

to terminate the investigation as to Blair and ROC0 on the basis of consent 

orders, the ALJ denied the motions without explanation. s/ 
The ALJ found that respondents Blair, .Huang Hou, Royal Design, Oriental 

Arts, Farlace, Shine Land, Ali Baba, RDCO, Baird, Taiwan Kyoei, Pong Lai, and 

6-/ According to the IA, the CILJ refused to consider the joinder of Ali Baba 
and Pong Lai filed on May 19 to the IA's motion for reconsideration of the 
joint motions to terminate the investigation based on consent order agreements 
because the joinder was not filed with the Secretary on May 16, 1986, the day 
the ALJ ruled on the motion for reconsideration. The IA asserted, however, 
Lhat the joinder was filed on the due date for responses to the IA's motion. 

7 /  - 
Royal Design, Oriental Arts, Farlace, Shine Land, and Joey Pong because of 
their failure to comply with the ALJ's order compelling discovery. Order No. 
66, dated July 30, granted the 14's motion as to Royal Design, Oriental Arts, 
Farlace, and Shine Land by drawing adverse inferences against them. The ALJ 
denied the IA's motion insofar as it related to Joey Pong due to the absence 
of secondary evidence regarding the importation or sale of improperly labeled 
nut jewelry as to that respondent. 

The IA also moved, inter alia, for discovery sanctions against respondents 

E/ 11:) at 7. 
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Liven had each engaged in unfair acts under section 337. '' 
and Joey Pong, the ALJ found there wds no evidence relating Lo any importation 

and sale. - lo' 

Regarding RKG 

Accordingly, the ALJ found neither RKG nor Joey Pong to be in 

violation of section 337. 

The ALJ found that Baird's labels #1, #2, #3, #4 ,  and #5, Blair's labels 

#2 and #3, RDCO's label's #2 and #3, Liven label #1, Pong Lai label #1, and 

Rli Baba label #1 lack a conspicuous disclosure of the country of origin of 

the associated kukui nut jewelry and/or critical components (i-e., loose 

finished/polished/processed nuts) of associated kukui nut jewelry. He 

concluded that the absence of a conspicuous location of the country of origin, 

coupled with the language on the labels, and scenes on certain labels, 

, associating the jewelry with Hawaii, has a tendency to deceive the purchasing 

public as to the country of origin of the jewelry and/or its critical 

components and is an unfair act under section 337 in view of section 304(a) of 

the Tariff Act of 1930 (19 U.S.C. 1304(a)) coupled with section 43(a) of the 

Lanham Act (15 U.S.C. S 1125), and section 5 o f  the Federal Trade Commission 

Act (15 U.S.C. S 45(a)(l)). 

The ALJ defined the domestic industry as "the domestic facilities devoted 

to the production and sale of products that are 'the target of the unfair acts 

and practices.'" He found that in light o f  the unfair acts alleged in this 

investigation, the kukui nuts produced by the domestic industry must be grown 

9_/ ID at 1 2 1 .  

- 101 ID at 26. 
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in Hawaii and that the domestic industry consists of the operations of 

complainant KNH devoted to the production of kukui nut jewelry from 

Hawaiian-grown kukui nuts. The ALJ found the domestic industry to be 

efficiently and economically operated, 

The ALJ found that complainant KNH had provided sufficient proof of 

direct competition, lost sales, and underselling by respondents to have met 

its burden of showing present substantial injury as well as the requisite 

nexus between the injury suffered and the unfair acts. 

Finally, the ALJ found that complainant had presented a clear showing of 

relevant conditions or circumstances from which probable or likely injury in 

the future can be reasonably inferred and, therefore, there exists a tendency 

to injure the domestic industry by reason of imports. 

On September 2, 1986, Blair and RDCO filed petitions for review of the 

final ID insofar as the ALJ determined not.to reconsider and recertify for 

Commission review his prior IDS (Orders Nos. 35 and 42) terminating the 

investigation as to them on the basis of consent orders and instead found 

Blair and RDCO to have violated section 337. - 11/ 

On September 8, 1986, complainant filed a response in opposition to the 

petitions for review of Blair and RDCO. On September 11, 1986, the IA filed a 

response to the petitions for review of Blair and RDCG. He opposed the 

petitions insofar as they requested issuance of modified sonsent orders 

1 1 /  In its petition for review, respondent RDCO incorporated by reference the 
statement of  facts, legal issues, argument, and requested relief set forth in 
respondent Blair's petition. 
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incorporating the ALJ's suggestions and concurred with them insofar as they 

requested issuance of the original consent orders. 

On September 22, 1986, the Commission determined to review portions of 

the ID of the ALJ that there is a violation of section 337, 19 U.S.C. g 1337, 

in investigation No, 337-TA-229, Certain Nut Jewelry and Parts Thereof. - 

Specifically, the Commission determined to review the definition of the 

relevant domestic industry and whether the joint motions (Motions Nos, 229-15 

and 229-18) to terminate the investigation on the basis of consent orders 

should be granted. 

12/ 

11. THE CONSENT ORDER TERMINATIONS OF 
RESPONDENTS BLCIIR &NO ROC0 

Section 210,51(c) of the Commission's rules provides: 
An investigation before the Commission may be terminated 
as provided in paragraph (a) of this section on the basis 
of a consent order settlement under 211,20(b) of this 
chapter. An order of termination based upon such a 
settlement shall not constitute a violation of section 337 
of the Tariff Act. - 14/ 

Consent order procedures are set forth in subpart B of part 211 of the 

rules. Section 211.20(b) governs the submission of proposed consent orders 

subsequent to institution of an investigation. It provides in pertinent part: 

12/ 'The Cornmission's review was pursuant to Rules 210.54 and 210.56 of the 
Cornmission's Rules of Practice and Procedure, 19 C.F.R. S S  210.54 and 210,56 

--.- 13/ commissioner Rohr does not join in this portion of the opinion. He does 
nut find it appropriate to overrule the ALJ's public interest finding or to 
interpret the Commission's rules as compelling complainant to abide by a 
consent order once such an order has been disapproved by the ALJ. 

I 14/ 19 C.F.R. !j 210.51(~)(1986). 
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In investigations under section 337, a proposal to settle 
a matter by consent shall be submitted as a motion to the 
[ALJ] to terminate an investigation under section 210.51 
together with a consent order agreement which incorporates 
a proposed consent order. . , .At any time prior to 
commencement of a hearing . , . ,  the motion may be filed 
jointly by all of the following: ( 1 )  All privdte 
complainants, (2) the Commission investigative attorney, 
and (3) one or more respondents. , . , However, upon 
request and for good cause shown, the [ALJ] may consider 
such a motion during or after a hearing. 
the motion shall not stay proceedings before the [ALJ] 
unless the [ALJ] so orders. The [ALJ] shall file with the 
Commission an initial determination regarding the motion 
for termination. , , , Pending disposition by the 
Commission of a consent order agreement, a party may not, 
absent good cause shown, withdraw from the agreement once 
it has been submitted pursuant to this section. (Emphasis 
added. ) 

The filing of 

In its petition for review, Blair contended that under Commission rule 

210.58(b), only where the parties have filed statements addressing the impact 

of the proposed settlement on the public interest does the rule direct the ALJ 

to make appropriate public interest findinqs. Rule 210.58(b) provides: 

Unless otherwise ordered. by the Commission, or permitted 
by this subsection, the administrative law judge shall not 
take evidence or other information or hear arguments from 
the parties and other interested persons with respect to 
the subject matter of paragraphs (a)(l), (a)(2), (a) (3) ,  
and (a)(4) of this section. However, with regard to 
settlements by agreement or consent order under 
S 210.51(b) and (c), the parties may file statements 
regarding the impact of the proposed settlement on the 
public interest, and the administrative law judge may in 
his discretion hear argument, although no discovery may be 
compelled with respect to issues relating solely to the 
public interest. Thereafter, the administrative law judge 
shall consider and make appropriate findings in the 
initial determination regarding the effect of the proposed 
settlement on the public health and welfare, competitive 
conditions in the U.S. economy, the production of like or 
directly competitive articles in the United States, and 
U.S. consumers . . . , 
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Blair argued that the ALJ's role is limited to certifying appropriate public 

interest findings to the Commission in an initial determination. Blair 

concluded that the ALJ erred in this case when he made findings regarding the 

effect of the consent order termination on the public interest in the absence 

of party statements or other evidence of record addressing the impact of 

Blair's consent order termination on the public interest. 

Blair's interpretation of our rules is incorrect. Under rule 210.58, the 

parties may choose to file public interest statements and the ALJ may, in his 

or her discretion, hear arguments on the public interest. After public 

interest statements have been filed and arguments have been heard, the ALJ is 

required to make findings regarding the public interest. 

I .  Public interest statements have not been filed in this investigation. 

Accordingly, the ALJ was not required to make findings with respect to the 

public interest (as distinguished from the.findings he was required to make 

wi.th respect to each element necessary to establish a violation of section 

337). Nonetheless, there is nothing in the rule which precludes the ALJ from 

considering the public interest. Accordingly, we determine that the ALJ had 

discretionary authority under rule 2lO.S8(b) to make public interest findings 

based solely on the facts of record. 

Although the ALJ had the authority to make public interest findings we, 

nonetheless, determine that his findings are erroneous. In Order No. 52 

(denying the 1 6 ' s  motion for reconsideration of the joint motions to terminate 

the investigation as to Ali Baha, Pong Lai, Liven, and Baird based on consent 

orders) the ALJ stated as a basis for denial "the apparent absence in the 

record of any right the complainant possesses to exclude and/or restrict 

certain respondents in the use of such words as "Hawaii," "kukui," "genuine," 
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"authentic," and "guaranteed. He added that "[ilt is always in the public 

interest to preserve competition and competition should be restricted only 

when there is a legitimate private right as for example a patent, trademark, 

trade secret, copyright, and the like." - 15/ 

Based on the record in this investigation, we determine that the ALJ 

erred in holding that KNH must establish an exclusive right. The error in the 

ALJ's determination was apparently based on a misconception regarding the 

nature of complainant's cause of action. 

Section 43(a) of the Lanham Act imposes civil liability upon "any person 

who shall , , , use in connection with any goods . . . a false designation of 
origin, or any false description or representation, including words or other 

symbols tending falsely to describe or represent the same." It gives a cause 

of action to "any person doing business in the locality falsely indicated as 

that of origin I . . or by any person who believes that he is or is likely to 

be damaged by the use of any such .false designation or representation." 

Accordingly, we believe that complainant does have a legitimate private right 

to preclude respondents from engaging in unfair trade practices irrespective 

of any statutory intellectual property rights. - 16/ 

- 15/ Because the wording of the consent order agreements regarding Blair and 
ROC0 are identical to three of the four consent order agreements discussed in 
Order No. 52, we assume that the ALJ's public interest findings in Order No. 
52 provided the basis for denying the joint motions regarding Blair arid ROC0 
on reconsideration of their joint motions. 

- 16/ &e Black Hills Jewelry Manufacturing Co. v .  Gold Rush, Inc., 633 F.3d 746 
(8th Cir. 1980) (manufacturers of jewelry marketed under the name "Black Hills 
Gold Jewelry" were entitled to protection against unfair Competition by others 
using the same words to describe jewelry of similar style which was not 
manufactured in the Black Hills of South Dakota and fact that local 
manufacturers tiad not obtained a trademark was not controlling in an action 
brought under section 43(a)). 
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Further,  the A P A  provides that agencies " s h a l l "  g i v e  a l l  interested 

pa r t i e s  the opportunity to submit o f f e r s  o f  settlement and " t o  the extent that 

the pa r t i e s  are unable so to determine a controversy by consent, hearing and 

dec i s i on  on not i ce  . , , 17/ The mandatory language in  the APA indicates 

thdt settlement i s  c lea r l y  a favored mode o f  r e so l v i ng  a d i spute and a hearing 

i s  to be provided only i f  the pa r t i e s  are unable t o  reso lve  a d i spute by 

settlement. I n  t h i s  i n ve s t i ga t i on ,  the pa r t i e s  were able t o  reso lve  t he i r  

d i spute  by settlement, but t h e i r  e f f o r t s  t o  do so were f rus t ra ted  by the ALJ. 

I 1  - 

We note that in  i t s  response to  the pe t i t i on s  f o r  review, complainant KNH 

seems t o  ind icate  that it be l ieves  that it i s  no longer  bound by the proposed 

consent o rder s .  However, sect ion  211,20(b) o f  the r u l e s  prov ides  that 

"[p]ending d i s p o s i t i o n  by the Commission o f  a consent order agreement, a party 

may not,  absent good cause shown, withdraw from the agreement once i t  has been 

submitted pursuant t o  t h i s  s ec t i on . "  The j o i n t  motions concerning B l a i r  and 

ROC0 are s t i l l  pending before the Commission f o r  a number o f  reasons.  F i r s t ,  

when Lhe IDS grant ing  the j o i n t  motions were f i r s t  c e r t i f i e d  to  the 

Coinmission, the Commission's determination to  remand the IDS was made so l e l y  

on procedural grounds ( i n  l ight o f  the FILJ's contradictory orders denying 

d 

i den t i ca l  motions) without i n s t ruc t i on  a s  t o  the substantive outcome o f  the 

motions. Accordingly, the Commission has not had the opportunity t o  

substant ive ly  decide the j o i n t  motions and has not approved or disapproved-the 

j o i n t  motions. 

- 17/ 5 U . S . C .  !j 554(c)(1982). 



Secondly, when the ALJ reconsidered Motions Nos. 229-15 and 229-19 in his 

final ID, the motions were certified to the Comniission in the final ID. 

Moreover, Blair and RDCO petitioned for review of the ID insofar as it 

pertained to the joint motions. - 18/ 

are still pending before the Commission by virtue of  the final ID and Blair's 

and RDCO's petitions for review. 

Thus, Motions Nos.  229-15 and 229-18 

We also determine that complainant has not shown good cause why it should 

be permitted to withdraw from the consent order agreement. Indeed, 

complainant concedes that the form of remedy bargained for "seems correct." 

Inasmuch as complainant concedes that the remedy bargained for in the consent 

order agreement "seems correct," we fail to see how complainant would be 

prejudiced by granting the joint motions. In fact, granting the joint motions 

would provide complainant with the relief it seeks with respect to respondents 

Blair and RDCO. 

Complainant's position is that, having won on the merits, the remedy 

should be based on a violation of section 337. As stated above, however, rule 

210.51(c) provides that an order o f  termination based on a consent order 

settlement does not constitute a violation of  section 337. - 19' Although 

complainant previously had a right to determinations of whether respondents 

Blair and RDCO have violated section 337, complainant waived that right when 

I 18/ Leg Respondent Blair, Ltd.'s Petition for Review of Initial Determination; 
Re.spondent RDCO, Inc.'s Petition for Review o f  Initial Determination. 

- 19/ 19 C.F.R. 210.51(c). 
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it signed the joint motions to terminate the investigations as to Blair and 

RDCO based on consent orders and invoked the Commission's consent order 

procedures, 

Complainant argues that when the settlement failed to terminate the 

investigation prior to a hearing, there was a failure of consideration which 

dissolved the contract. =' Settlements proceed separate and apart from 
. .  

the ultimate disposition of complainant's claim. - 21/ 

above factors, Motions Nos. 229-15 and 229-18 requesting that this 

investigation be terminated as to respondents Blair, Ltd. and RDCO, Inc. is 

In light of all the 

granted, 

Further, in light of rule 210.51(c) which provides that an order of 

I 

termination based on a consent order settlement does not constitute a 

violation of section 337, the ALJ's findings of a violation of section 337 

with respect to respondents Blair and RDCO;' Inc. are vacated. 

111. THE DEFINITION OF THE DOMESTIC INDUSTRY 

The ALJ stated that in patent, trademark, o r  copyright cases, the 

domestic industry is defined as the domestic operations of complainant devoted 

to exploitation of the intellectual property right at issue. - Inasmuch 

a/ Complainant Kukui Nuts of Hawaii's Brief Addressing the Issues Under 
Review, Remedy, the Public Interest, and Bonding at 5. 

21/ Rule 211.20(b) provides that the filing of the motion for termination 
based on a consent order "shall not stay proceedings before the [ALJ] unless 
the [ALJ] so orders. 

22/ ID at 26; Certain Cloisonne Jewelry, Inv. 337-TA-195, USITC Pub. 1822, ID 
at 58 (1986); Certain Foam Earplugs, Inv. 337-Th-184, USITC Pub. 1671, ID at 
110 (1985); Certain Drill Point Screws Fo r  Drywall Construction, Inv. 
337-TA-116, USITC Pub, 1365 at 11-12 (1983). 



17 

as this investigation does not involve intellectual property rights, the ALJ 

concluded that the appropriate definition of the U,S. industry is the domestic 

facilities of complainant devoted to the production and sale of products thalt 

are "the target of the unfair acts and practices." The ALJ defined the 

relevant domestic industry as the operations of complainant KNH devoted to the 

production of kukui nut jewelry from Hawaiian-grown kukui nuts. - 24/ 

We disagree with the way the ALJ has defined the domestic industry. The 

unfair acts in this investigation do not focus on the origin of the nuts but 

rather on adequate disclosure of the origin of the nuts. The ALJ specifically 

found that the value of the raw kukui nut is quite small in relation to a 

finished, polished nut or in relation to finished, polished kukui nut 

jewelry. Complainant could have imported raw candlenuts, performed its 

production process on the raw nuts, and still have produced an article that is 

a product of the United States. Consequently, the origin per of the nuts 

is not determinative of the definition of the domestic industry. We, 

therefore, define the domestic industry as the operations of KNH devoted to 

the manufacture, production, and/or processing of properly labeled kukui nut 

jewelry and parts thereof. 

B/ ID at 26-27; Certain Airtight Cast-Iron Stoves, Inv. 337-TA-69, 215 
U,S.P.Q. 963, 967 (1980). 

a/ Complainant is the only commercial producer of kukui nut: jewelry in 
Hawaii. ID at 105, Finding of Fact (FF) 259. Another company, Fantasia 
Pacific, has gone out of business. ID at 105, FF 260. The Little Hawaiian 
Crelft Shop ("the Shop") makes kukui nut jewelry and sells the same in small 
qumtities. ID at 106, FF 262. The Shop uses both Hawaiian grown and 
imported nuts. 
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I V .  REMEDY, THE PUBLIC INTEREST, AND BONDLNG 

1 .  Remedy 

The Commission determines that issuance of the following orders is 

appropriate in this investigation: 

( 1 )  a general exclusion order directing that nut jewelry 
bearing misleading labels, or without proper foreign 
origin markings, be excluded from importation into the 
United States; and 

(2) cease and desist orders prohibiting respondents Baird, 
Liven, Pong Lai, and Ali Baba from (a) selling or 
marketing the jewelry which is improperly marked, and (b) 
misrepresenting or aiding or encouraging others to 
misrepresent the jewelry's origin. 25' 

We believe that a general exclusion order i s  warranted for the following 

4 
reasons. First, a widespread pattern of importation has been shown in this 

investigation. Six foreign suppliers and six domestic wholesalers have been 

found to be involved in the exportation, importation, and sale of the accused 

jewelry. Imported nut jewelry has captured a large share of the 

domestic market. Sales of imported nut jewelry by the respondents who 

participated in discovery accounted for 41.3 percent of total sales in the 

United States in 1984 and 31.2 percent of U.S. sales in 1985. - 27/ These 

a/ Commissioner Eckes and Commissioner Lodwick do not agree that the 
appropriate remedies in this investigation should include cease-and desist 
orders and believe that only an exclusion order should issue. The bases for - 

this position are fully set forth in Certain Compound Action Metal Cutting 
Snips and Components Thereof, Inv. No. 337-TA-197, USI'TC Pub. 1831 at 6 n.14 
(1986). 

E/ ID at 25-26. 
-_- 27/ FF 318. 
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percentages do not, however, reflect sales by five foreign respondents who 

refused to participate in discovery. As to four of those respondents, the ALJ 

drew adverse inferences finding that they mmufactured kukui nut jewelry in 

substantidl quantities and exported such jewelry to the United States with 

deceptive labels. - Finally, there are other firms, in addition to the 

respondents named in the investigation, involved in the manufacture, 

importation into and sale in the United States of kukui nut jewelry. 

Moreover, there exists certain business conditions from which we can 

infer that foreign manufacturers other than the respondents to the 

investigation may attempt to enter the U.S. market with improperly labeled 

articles. For example, there is a substantial demand in the United States for 

the nut jewelry at issue as evidenced by the level of sales enjoyed by the 

domestic industry, as well as the evidence of numerous sales of imported nut 

jewelry. The record demonstrates that it i.s relatively easy to enter the nut 

jewelry market. Marketing and diskribution networks for the jewelry at issue 

dre readily available in the United States, as shown by the large number of 

domestic retailers who purchase the jewelry from respondents. The production 

of nut jewelry is labor intensive and can be done mostly by hand without 

special equipment or facilities. =' 
imported polished nuts for approximately 9.2 cents per nut and the foreign 

manufacturer's cost to process individual nuts is presumably lower.. -- 

Moreover, in 1984, respondent Baird 

30/ 

g/ Id. (citing ID  at 120). 

-- 291 FF 287, 

g/ f'F 325. 
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The general exclusion urder applies to jewelry inade from aleurites 

moluccana (candlenuts), all subspecies thereof, and any other jewelry that 

purports to be "kukui nuts". The proposed order excludes such jewelry unless 

it bears a foreign origin label that is attached as permanently as possible to 

inhibit retailers from removing it. 

The ALJ specifically found that depictions on respondents' labels 

relating to Hawaii contributed to the labels' deception. - 311 

order prohibits the use of labels bearing any representation, including any 

depiction, symbol, characteristic feature, or scene of the State of Hawaii, 

Thus, the 

such that the label suggests that the nuts are grown or processed in the State 

of Hawaii, or that the nuts or jewelry were processed, strung, or manufactured 

' in the State of Hawaii. The ALJ also found that phrases like "Genuine Kukui 

Nuts" in conjunction with the other language on the labels added to the 

deceptiveness of the labels. - 32/ Accordinqly, the order prohibits such 

phrases unless the country of oriqin marking is in close proximity thereto and 

in at least a comparable type size 

Finally, to avoid exclusion under the order, the following would have to 

be printed on the label affixed to the imported jewelry: "Removal of this 

disclosure of foreign origin prior to final sale may be punishable by law 

under 19 U.S.C. 1304(e)." This provision gives notice to retailers that 

removal of' the foreign origin label may subject them to criminal penalties and 

.- 31/ ID at 25. 

g/ I[) at: 20, 25, FF 20 
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may inhibit respondents from aiding or encouraging retailers to remove the 

foreign origin label. In view of the overwhelming evidence that retailers 

have removed the foreign origin markings arid used respondents' labels to 

mislead consumers, this provision is necessary to give complainant effective 

relief. 

A general exclusion order alone will not give complainant full relief in 

this investigation. Under the exclusion order, the accused product may 

continue to enter the United States as long as it is properly labeled, but 

without a cease and desist order the exclusion order may be evaded by 

respondents once the products enter the United States by, e.g., changing the 

labels on the imported jewelry, adding new labels, or encouraging retailers to 

remove the labels. Moreover, the cease and desist orders are necessary to 

preclude respondents from mislabeling or failing to label jewelry strung in 

Hawaii from imported processed nuts. Finak'ly, the record indicates that there 

is substantial inventory of offending nut jewelry and offending labels already 

in the United States and that failure to prohibit further sale of these 

inventories would effectively deny a remedy for this potential injury. -- 33/ 

2. The Public Interest 

Section 337 provides that the Commission shall issue a remedy unless, 

after considering the effect of such remedy upon ( 1 )  the public health and 

welfare, (2) competitive conditions in the U.S. economy, (3) the U.S. 

Q/ FF 153, FF 169, FF 186, and FF 240 .  Complainant has proposed that the 
(Footnote continued on next page) 
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production o f  a r t i c l e s  that a re  l i k e  o r  d i r e c t l y  competitive with  those which 

are  the subject o f  the inves t i gat ion ,  dnd ( 4 )  U.S, consumers, i t  f i n d s  that a 

remedy should not be i s sued.  The l e g i s l a t i v e  h i s t o r y  ind icates  that  the 

pub l i c  in teres t  must be paramount i n  the admin i s t ra t ion  o f  the s ta tute .  - 3 4 /  

The remedy w i l l  have no adverse e f fect s  on competitive condit ions  o r  U . S .  

consumers. Respondents w i l l  be able  t o  continue t o  s e l l  t h e i r  nut jewelry i n  

competition with complainant. Accordingly,  there w i l l  continue t o  be 

competition i n  the U . S .  market and the remedy w i l l  not  cause a shortage o f  nut 

jewelry i n  the U . S .  market. 

Moreover, the remedy w i l l  he lp  t o  in sure  that consumers a re  not confused 

about the o r i g i n  o f  the jewelry they purchase. There was evidence in the 

record that some r e t a i l e r s  have refused t o  carry  any nut jewelry because o f  

general  consumer confusion over  the var iance in  the jewel ry ' s  q u a l i t y ,  o r i g i n ,  

and p r i c e .  The ALJ found that the presence*o f  mis leading l a b e l s  i n  the 

marketplace had an adverse e f fec t  on competition. Accord ing ly,  the remedy i s  

l i k e l y  to have a p o s i t i v e  eFfect on competition and U.S. consumers. 

I 

(Footnote continued from prev ious  page) 
Cornmission's exc lus ion  order  and cease and d e s i s t  orders  r e s t r i c t  respondents 
from u s i n g  the words "kukui  nuts "  t o  those instances i n  which the word "kukui "  
i s  immediately preceded by the E n g l i s h  name o f  the actua l  country i n  which the 
nut jewelry i s  grown. Such a p roh ib i t i on  i s  at odds with the.ALJ ' s  f i nd ing ,  
which we have adopted, that the words "kukui  nuts "  do not connote Hawaiian 
o r i g i n .  Moreover, having f a i l e d  to  contest  t h i s  finding i n  a p e t i t i o n  f o r  
review, complainant i s  deemed to  have abandoned i t .  See Commission 
I n ve s t i ga t i ve  S t a f f ' s  Reply B r i e f  t o  Complainant Kukui Nuts  o f  Hawa i i ' s  B r i e f  
Addressing I s s u e s  Under Review, Remedy, The Pub l i c  I n t e r e s t ,  and Bonding a t  
3 .  Id. ( c i t i n g  19 C . F . R .  3 210.52(a)( l )  and (2) .  

- 34/ S .  Rep. 1298, 93d Cong.,  193 (1974). 
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3. Bonding 

Section 337(g) provides for the entry of infringing articles upon the 

payment of a bond during the 60-day Presidential review period. -- 35/ 

determining the amount of the bond, the Commission establishes the bond in 

an amount sufficient to "offset any competitive advantage resulting form the 

unfair method of competition or unfair act enjoyed by persons benefitting from 

the importat ion, I '  - 

In 

36/ 

The articles subject to the remedial orders discussed above will be 

entitled to entry under bond set at 157 percent of the entered value of the 

articles. This figure was reached by comparing, as recommended by the 1 6 ,  

respondent Liven's wholesale price for a 30-nut lei with complainant KNH's 

wholesale price for a similar lei and determining the 

undersold complainant ' s product. - 3 7/ 

The level of bonding requested by complainant is 

amount by which Liven 

180 percent ad valorem. 

Complainant has recommended a comparison of respondent Baird's purchase price 

for a 30-nut lei which, in turn, must be adjusted upward to include a profit 

dt the wholesale level, with complainant's wholesale price, which already 

includes a profit. Because we believe that the bond suggested by complainant 

does more than offset a "competitive advantage resulting from the unfair 

32/ 19 U.S.C. S 1337(g)(3). 

.-- 36/ S. Rep. 1298, 93d Cong., 2d Sess. 198 (1974). 

- 37/ Leis made with 30 nuts accounted for approximately 90 percent of the 
jewelry imported by respondents. FF 310. 
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method of coinpetition or unfair a c t  enjoyed by persons benefitting from the 

importation," we have determined to set the bond at 157 percent of the entered 

value o f  the a r t i c l e s  concerned based on the difference between the wholesale 

price of a 3 0 - n u t  le i  from complainant KNH and the price of a similar l e i  from 

respondent Liven. 
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PROCEDURAL HISTORY 

On September 1 6 ,  1985, under s e c t i o n  337 a compla int  was f i l e d  on b e h a l f  

o f  Kukui Nuts of Hawaii, Inc. (KNH). A supplement t o  the  compla int  was f i l e d  

October  1 5 ,  1985. On October  1 8 ,  1985 t h e  Commission i s s u e d  a n o t i c e  o f  

i n v e s t i g a t i o n  i n  which,  pursuant  t o  s u b s e c t i o n  ( b )  o f  s e c t i o n  337, a n  

i n v e s t i g a t i o n  was i n s t i t u t e d  t o  determine  whether  t h e r e  i s  a v i o l a t i o n  o f  

s u b s e c t i o n  (a)  o f  s e c t i o n  337 i n  t h e  unlawful  i m p o r t a t i o n  o f  certain nut  

j e w e l r y  and parts t h e r e o f  i n t o  t h e  Uni ted  S t a t e s ,  o r  i n  i t s  s a l e ,  by r e a s o n  o f  

a l l e g e d  (1) fa l se  a d v e r t i s i n g ;  (2 )  f a i l u r e  t o  mark c o u n t r y  o f  o r i g i n ;  

(3) fa lse  d e s i g n a t i o n  o f  o r i g i n ;  and ( 4 )  false r e p r e s e n t a t i o n ,  t h e  e f fect  o r  

tendency  o f  which is t o  d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  a n  i n d u s t r y ,  

e f f i c i e n t l y  and e c o n o m i c a l l y  o p e r a t e d ,  i n  t h e  United S t a t e s .  The n o t i c e  was 

p u b l i s h e d  on October  30, 1985 (50 - Fed. Reg. 45173). 

named i n  t h e  n o t i c e  o f  i n v e s t i g a t i o n .  

S i x t e e n  respondents  were 

The s i x t e e n  r e s p o n d e n t s ,  i d e n t i f i e d  i n  t h e  n o t i c e  o f  i n v e s t i g a t i o n ,  were 

RKG E n t e r p r i s e s  (RKG), Huang Hou Crafts (Huang Hou), R o y a l  Des ign  C r e a t i o n s  

(Royal  D e s i g n ) ,  O r i e n t a l  Arts 6 Crafts ( O r i e n t a l  Arts),  Farlace I n t ' l  Corp. 

( F a r l a c e ) ,  S h i n e  Land, I n c .  ( S h i n e  Land) ,  Joey Pong 6 Co.,  I n c .  (Joey Pong) ,  

Ali Baba Import 6 E x p o r t  ( A l i  B a b a ) ,  RDCO,  I n c .  (RDCO) ,  R. B a i r d  6 Co. 

( B a i r d ) ,  B la i r ,  Ltd.  ( B l a i r ) ,  Taiwan K y o e i ,  I n c .  (Taiwan K y o e i ) ,  B e t t y ' s  

Import 6 A s s o c i a t e s ,  I n c .  ( B e t t y ' s  I m p o r t ) ,  P a u l ' s  I m p o r t s ,  Pong L a i  C o r a l  

Development Co.,  Ltd.  (Pong L a i )  and L i v e n  6 Co. (L iven) .  

Seven o f  t h e  named r e s p o n d e n t s ,  - v i z .  respondents  Huang Hou, R K G ,  Sh ine  

Land, Joey Pong, O r i e n t a l  Arts, F a r l a c e  and Royal  D e s i g n ,  i n  an i n i t i a l  

d e t e r m i n a t i o n  which i s s u e d  March 11, 1986, were found in d e f a u l t  and deemed t o  

have waived t h e i r  r i g h t  (1) t o  appear  i n  t h e  i n v e s t i g a t i o n ,  ( 2 )  t o  be served  



with documents by any party, and (3) to contest the allegations at issue. On 

April 8 the Commission decided not to review the initial determination. 

On April 8, 1986 the administrative law judge issued an initial 

determination terminating the investigation, as to respondent Betty's Import, 

on the ground that Betty's Import was entitled to summary determination as a 

matter of law. 

On April 11, 1986 the administrative law judge issued an initial 

determination granting a joint motion by complainant, the staff and respondent 

Blair for termination of the investigation based on a consent order agreement 

relative to respondent Blair. (Order No. 35). 

On April 15, 1986 the administrative law judge denied the staff's motion, 

which complainant had supported, for a summary determination that respondents 

Baird, Taiwan Kyoei, Royal Design, Oriental Arts, Farlace, Shine Land, and 

Joey Pong had violated section 337. (Order No. 37). The administrative law 

judge found that neither the staff nor complainant had demonstrated that no 

genuine factural dispute exists. 

On April 2 2 ,  1986 the administrative law judge issued an initial 

determination granting a joint motion by complainant, the staff and respondent 

RDCO for termination of the investigation, based on a consent order agreement 

relative to respondent R E O .  (Order No. 42). 

On April 29, 1986, complainant and the staff filed a joint motion to 

postpone the prehearing conference and hearing to May 27 or to some date 

thereafter. In the supporting memorandum it was represented that by May 1 

complainant would file a motion to withdraw its complaint as to the eight 

foreign respondents who had not signed settlement agreements; that with the 

"prospective" consent orders of the Commission governing the conduct of the 

domestic respondents, there was no need to proceed further against the 

2 



foreign respondents; that with respect to the only two domestic respondents 

who have not signed settlement agreements, viz. Betty's Import and Paul's 

Imports, there was no evidence to show those respondents have committed unfair 

acts; and that if the administrative law judge and the Commission approve the 

- 

consent orders filed by the consenting respondents, complainant "will have all 

the relief it seeks in this f o r m ;  and hence the entire matter would be 

disposed of and there would be no need for any final adjudication by the 

Commission on the merits." 

On May 1, 1986 the Commission decided not to review the initial 

determination terminating the investigation as to Betty's Import. 

Order No. 51, which issued May 1, 1986, granted Motion No. 229-27 and 

reset the prehearing conference and commencement of the hearing dates to 

May 27, 1986. 

On May 1, 1986, the administrative law judge issued an initial 

determination terminating the investigation as to respondent Paul's Imports on 

the ground that it was entitled to summary determination as a matter of law. 

(Order No. 46). On June 5, 1986, the Commission decided not to review that 

initial determination. 

Order Nos. 47, 48, 49 and 50, which issued May 1, 1986, denied joint 

motions by the complainant, the staff and respondents Baird, A l i  Baba, Pong 

Lai and Liven respectively, for termination of the investigation based on 

consent order agreements relative to said respondents. 

was not in the public interest to exclude certain respondents, through the 

settlement agreements, from using the words "genuine," "authentic," 

"guaranteed" and like-meaning words and further restricting those respondents 

i n  the use of the words "Hawaii" and any form or derivative thereof and the 

word "kukui" and any similar appearing and sounding word on advertising 

It was found that it 
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m a t t e r  f o r  imported kukui nut jewelry.  I t  was s t a t e d  t h a t  no e x c l u s i v e  r i g h t s  

t o  those  words had been demonstrated by complainant.  It has been denied t h a t  

complainant has  any such e x c l u s i v e  r i g h t s .  

n e g o t i a t e  s e t t l e m e n t  agreements r e s t r i c t i n g  t h e  use  of common language so t h a t  

i t  " w i l l  have a l l  t h e  r e l i e f  i t  seeks  i n  t h i s  forum "(memorandum of 

complainant and s t a f f  i n  support  of j o i n t  motion f i l e d  A p r i l  29, 1986). 

Yet complainant had at tempted t o  

I n  each  of t h e  Order Nos. 47, 48, 49 and 50 t h e  a d m i n i s t r a t i v e  l a w  judge 

s t a t e d  t h a t  he would f i n d  t h e  s e t t l e m e n t  agreements a c c e p t a b l e  i f  t h e  

s e t t l e m e n t  agreements were reworded t o  s t a t e  o n l y  that t h e  imported nut  

jewelry s h a l l  be marked, i n  a conspicuous p l a c e  as l e g i b l y ,  i n d e l i b l y ,  and 

permanently as t h e  n a t u r e  of t h e  j ewe l ry  w i l l  pe rmi t ,  t o  i n d i c a t e  t o  a n  

u l t i m a t e  pu rchase r  i n  t h e  United S t a t e s  t h e  E n g l i s h  name of t h e  c o u n t r y  of 

o r i g i n  of t h e  jewelry.  The a d m i n i s t r a t i v e  law judge i s  unaware of any 
d 

a t t e m p t s  by complainant t o  so amend t h e  s e t t l e m e n t  and consen t  o r d e r  

agreements. 

On May 1, 1986 t h e  a d m i n i s t r a t i v e  law judge r ece ived  a l e t t e r  da ted  Apr i l  

28 from Michael Holland, respondent  B a i r d ' s  Import Manager. The l e t t e r  s t a t e d  

t h a t  Baird is not  r e p r e s e n t e d  by counse l  i n  t h e  inves t iga t ion ;A '  and t h a t  

be fo re  s i g n i n g  t h e  s e t t l e m e n t  agreement, which was t h e  s u b j e c t  of Order No. 

47, Baird had been conf ron ted  w i t h  t h e  p o s s i b i l i t i e s  1 )  t h a t  a summary 

d e t e r m i n a t i o n  would be g r a n t e d  a g a i n s t  i t ;  2 )  that Baird would be found i n  

d e f a u l t  because Baird was n o t  experienced w i t h  t h e  i n t r i c a c i e s  of t h e  

Commission r u l e s  and d i d  no t  know t h a t  i t  had t o  respond t o  t h e  s t a f f ' s  motion 

f o r  a summary d e t e r m i n a t i o n ;  3) t h a t  each and e v e r y  one of B a i r d ' s  r e t a i l  

- 1/ The r eco rd  show t h a t  t h e r e  has  been no appearance of counse l  f o r  Baird. 
Also Baird has  no t  subsc r ibed  t o  t h e  P r o t e c t i v e  Order and hence on ly  r e c e i v e s  
t h e  p u b l i c  v e r s i o n  of documents. 



cus tomers  (under  t h r e a t  o f  f u r t h e r  l e g a l  a c t i o n  i n  a s t a t e  c a s e )  would be 

f o r c e d  i n t o  agreements  by complainant  n o t  t o  s e l l  B a i r d  merchandise  r e g a r d l e s s  

o f  t h e  d e c i s i o n  rpndered by a judge  i n  t h i s  i n v e s t i g a t i o n ;  and 4 )  that  f a c i n g  

a h e a r i n g  t h a t  had been scheduled  f o r  A p r i l  28, a)  w i t h  no r e p r e s e n t a t i o n  o f  

c o u n s e l ,  b)  a t  which h e a r i n g  i t  would appear  p e r t i n e n t  fac t s  and p o i n t s  o f  

view b e n e f i c i a l  t o  B a i r d  and d i s r e g a r d e d  by t h e  s ta f f  would n o t  be p r e s e n t e d ,  

and c )  a t  which h e a r i n g  t h e  s ta f f  had a s s u r e d  B a i r d  t h a t  b e c a u s e  B a i r d  had no 

a t t o r n e y ,  arguments were mere ly  a f o r m a l i t y  and Ba i r i l  would be found " g u i l t y  

i n  s h o r t  o r d e r . "  A c c o r d i n g l y  t h e  A p r i l  28 l e t t e r  s t a t e d  t h a t  B a i r d  "very  

r e l u c t a n t l y "  dec ided  i t  had l i t t l e  c h o i c e  but  t o  e n t e r  i n t o  t h e  c o n s e n t  o r d e r  

agreement ,  which was t h e  s u b j e c t  o f  Order No. 47, w i t h  c o m p l a i n a n t ;  that  

dur ing  d i s c u s s i o n s  w i t h  t h e  c o m p l a i n a n t ' s  a t t o r n e y  on A p r i l  24, B a i r d  was l e d  

t o  b e l i e v e  t h a t  a f i n a l  d e c i s i o n  on t h e  s e t t l e m e n t  agreement  had t o  be made on 

A p r i l  24; and t h a t  B a i r d  was t o l d  t h a t  w h i l e  t h e  a d m i n i s t r a t i v e  judge was 

c o n s i d e r i n g  denying t h e  s t a f f ' s  mot ion  f o r  summary d e t e r m i n a t i o n ,  no d e c i s i o n  

had y e t  been rendered.  The A p r i l  28 le t ter  f u r t h e r  s t a t e d  that on A p r i l  28 

B a i r d  r e c e i v e d  Order No. 3 7 ,  which i s s u e d  A p r i l  1 5  and denied  t h e  s ta f f ' s  

motion f o r  summary d e t e r m i n a t i o n ;  and t h a t  had B a i r d  known o f  Order No. 37, i t  

would n o t  have s i g n e d  t h e  s e t t l e m e n t  agreement  t h a t  was t h e  s u b j e c t  of Order 

No. 47. 

judge.  

B a i r d ' s  A p r i l  28 l e t ter  was made o f  r e c o r d  by t h e  a d m i n i s t r a t i v e  law 

The s t a f f ,  by l e t t e r  d a t e d  May 2, 1 9 8 6 ,  r e p r e s e n t e d  that respondent  

B a i r d ' s  April 28 l e t t e r  c o n t a i n e d  many m i s s t a t e m e n t s  and i n a c c u r a c i e s ;  t h a t  

from t h e  beginning  o f  t h e  i n v e s t i g a t i o n  t h e  s t a f f  was aware that respondent 

B a i r d  d i d  n o t  p l a n  t o  have a n  a t t o r n e y  n o t i c e  a n  a p p e a r a n c e ;  t h a t  the s t a f f  

had made e v e r y  e f f o r t  t o  treat B a i r d  as a n  a c t i v e  p a r t y  and t o  a s s i s t  Ba i rd  

w i t h  p r o c e d u r a l  q u e s t i o n s ;  t h a t  B a i r d  throughout  t h e  i n v e s t i g a t i o n  has been 
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c o u n s e l e d  by i t s  c o r p o r a t e  a t t o r n e y ,  Anson Rego ;  t h a t  t h e  s t a f f  never  

a s s u r e d B a i r d  t h a t  i t  would win o r  l o s e  i n  t h i s  i n v e s t i g a t i o n ;  and that t h e  

s t a f f  had n o t  i g n o r e d  p e r t i n e n t  f a c t s  f a v o r a b l e  t o  B a i r d .  

By l e t t e r  d a t e d  May 6 ,  1986,  compla inant ' s  a t t o r n e y  r e p r e s e n t e d  that, 

c o n t r a r y  t o  B a i r d ' s  r e p r e s e n t a t i o n s  i n  t h e  A p r i l  28  l e t t e r ,  t h e  s e t t l e m e n t  

agreement  between compla inant  and B a i r d  was t h e  well c o n s i d e r e d  r e s u l t  o f  t h e  

n e g o t i a t i o n  e f f o r t s  o f  B a i r d ' s  corporate company's a t t o r n e y ,  Anson Rego w i t h  

t h e  apparent  a s s i s t a n c e  o f  B a i r d ' s  i n s u r a n c e  company's a t t o r n e y  B a r r y  Kurren. 

A l e t t e r  d a t e d  May 9 ,  1986 ,  f rom B a i r d ' s  p r e s i d e n t  t o  c o m p l a i n a n t ' s  

c o u n s e l  s t a t e d  t h a t  B a i r d  understood from Order  47 t h a t  t h e  j o i n t  mot ion  f o r  

t e r m i n a t i o n  o f  t h e  i n v e s t i g a t i o n  r e l a t i v e  t o  B a i r d  had been d e n i e d ;  and t h a t  

s i n c e  t h e  s e t t l e m e n t  agreement was s u b j e c t  t o  a p p r o v a l  by t h e  a d m i n i s t r a t i v e  

law j u d g e ,  B a i r d  was withdrawing from t h a t  agreement  and f u r t h e r  c o n s i d e r e d  

t h e  agreement  n u l l  and void.  

I 

By l e t t e r  d a t e d  May 2 9 ,  1 9 8 6 ,  Anson Rego ,  B a i r d ' s  corporate a t t o r n e y ,  

s t a t e d  t h a t  t h e  s ta f f ' s  l e t t e r  o f  May 2 c o n t a i n e d  v a r i o u s  i n a c c u r a c i e s .  

Mr. Rego r e p r e s e n t e d  t h a t  he n e v e r  c o u n s e l e d  B a i r d  throughout  t h e  

i n v e s t i g a t i o n  nor  had he  made a f o r m a l  appearance ;  t h a t  he had n o t  heard o r  

s e e n  t h e  compla int  o r  r e s p o n s e s  t o  t h e  c o m p l a i n t ;  and that b e c a u s e  he has  no 

expertise i n  t h e  area o f  I n t e r n a t i o n a l  Trade he  c o u l d  n o t  r e p r e s e n t  B a i r d .  

Y r .  Rego said t h a t  n e i t h e r  h e ,  n o r  any B a i r d  r e p r e s e n t a t i v e ,  had been 

in formed,  p r i o r  t o  receipt o f  Order No. 3 7 ,  t h a t  t h e  a d m i n i s t r a t i v e  law judge 

had denied  t h e  s t a f f ' s  summary d e t e r m i n a t i o n  motion.  To a v o i d  any 

misunders tanding ,  Mr. Rego sugges ted  t h a t  t h e  s t a f f  c o n t i n u e  t o  d i s c u s s  t h i s  

matter only w i t h  B a i r d  o r  i t s  employees. 

On May 5,  1986 ,  compla inant  f i l e d  a motion t o  t e r m i n a t e  t h e  i n v e s t i g a t i o n  

as t o  t h e  e i g h t  f o r e i g n  respondents .  That  motion was o r a l l y  withdrawn by 
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compla inant  on May 27. 

On May 1 5 ,  1 9 8 6 ,  t h e  Commission i s s u e d  n o t i c e s  o f  t h e  d e c i s i o n  t o  rev iew 

and remand t h e  i n i t i a l  d e t e r m i n a t i o n s  t e r m i n a t i n g  the i n v e s t i g a t i o n  as t o  

respondent  B l a i r  (Motion No. 229-15 ,  Order No. 35)  and respondent  RDCO (Motion 

No. 229-18 ,  Order No. 42) .  The n o t i c e s  s t a t e d  t h a t  t h e  a d m i n i s t r a t i v e  law 

j u d g e ,  by Order  Nos. 47-50 ,  denied  a p p a r e n t l y  i d e n t i c a l  mot ions  w i t h  respect 

t o  o t h e r  respondents  i n  t h e  i n v e s t i g a t i o n ;  t h a t  i n  l i g h t  o f  the d e n i a l  o f  

t h o s e  m o t i o n s ,  t h e  Commission was remanding t h e  i n i t i a l  d e t e r m i n a t i o n s  

p e r t a i n i n g  t o  respondents  B l a i r  and RDCO f o r  r e c o n s i d e r a t i o n ;  and t h a t  t h e  

remands d i d  n o t  c o n s t i t u t e  a n  i n s t r u c t i o n  as t o  t h e  outcome of such  

r e c o n s i d e r a t i o n s .  

On r e c o n s i d e r a t i o n  o f  Motion Nos. 229-15 and 229-18 ,  t h o s e  motions  are 

denied.  

On May 1 6 ,  1 9 8 6 ,  t h e  a d m i n i s t r a t i v e  law judge denied  t h e  s taf f ' s  mot ion  

f o r  r e c o n s i d e r a t i o n  o f  t h e  j o i n t  mot ions  t o  t e r m i n a t e  t h e  i n v e s t i g a t i o n ,  w i t h  

respect t o  respondents  A l i  Baba ,  B a i r d ,  Pong L a i  and L iven .  (Order No. 52) .  

A p r e h e a r i n g  c o n f e r e n c e  was h e l d  pn May 2 7 ,  1986 .  Fo l lowing  t h e  

p r e h e a r i n g  c o n f e r e n c e ,  t h e  h e a r i n g  commenced and was conc luded on May 27. 

Only complainant  and t h e  s t a f f  appeared a t  t h e  hear ing .  N e i t h e r  compla inant  

nor  t h e  s ta f f  o f f e r e d  any l i v e  tes t imony.  

On May 2 7 ,  1 9 8 6 ,  compla inant  and t h e  s t a f f  o r a l l y  moved that respondents  

Ali Baba,  RDCO, B a i r d  (which respondent  has  provided a c o n s i d e r a b l e  amount o f  

i n f o r m a t i o n  i n  d i s c o v e r y  - - see f i n d i n g s  2 0 - 8 1 ) ,  B l a i r ,  Taiwan K y o e i ,  Pong L a i ,  

and L i v e n ,  i n  view o f  t h e i r  f a i l u r e  t o  appear at  t h e  h e a r i n g ,  be found i n  

d e f a u l t  and be found t o  have waived t h e i r  r i g h t s  t o  c o n t e s t  t h e  a l l e g a t i o n s  a t  

i s s u e  i n  the i n v e s t i g a t i o n .  Order No. 6 1 ,  dated  J u l y  2, denied  t h a t  motion.  

On May 2 7 ,  1 9 8 6 ,  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  moved f o r  
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d i s c o v e r y  sanctions a g a i n s t  L i v e n ,  A l i  Baba and Pong L a i  because of their 

f a i l u r e  t o  comply w i t h  t h e  a d m i n i s t r a t i v e  law judge ' s  o r d e r  compel l ing 

d i s c o v e r y  which i s s u e d  February  11. (Motion Docket No. 229-31).  O r d e r  NO. 

6 5 ,  dated  J u l y  3 0 ,  denied  Motion No. 229-31. 

On May 2 7 ,  1 9 8 6 ,  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  moved f o r  

d i s c o v e r y  s a n c t i o n s  a g a i n s t  respondents  R o y a l  D e s i g n ,  O r i e n t a l  Arts, F a r l a c e ,  

S h i n e  Land, and Joey Pong because  of t h e i r  f a i l u r e  t o  comply w i t h  t h e  

a d m i n i s t r a t i v e  law j u d g e ' s  o r d e r  c o m p e l l i n g  d i s c o v e r y  which i s s u e d  February 

5. (Motion Docket No. 229-32).  Order No. 6 6 ,  d a t e d  July  3 0  granted  i n  p a r t  

Motion No. 229-32. 

On May 2 7 ,  1 9 8 6 ,  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  and complainant 

o r a l l y  moved t h a t  t h e  i n i t i a l  d e t e r m i n a t i o n s  i n v o l v i n g  respondents  B l a i r  and 

I RDCO (Order Nos. 3 5  and 42)  be  s e n t  back t o  t h e  Commission f o r  t h e i r  

c o n s i d e r a t i o n  b e c a u s e  t h e  i n v o l v e d  c o n s e n t  o r d e r s  are i n  t h e  p u b l i c  i n t e r e s t .  

( P r e h e a r i n g  Tr .  a t  30-31). The motion was denied  on May 27. 

On May 2 2 ,  1 9 8 6 ,  t h e  s taf f  f i l e d  a mot ion  t o  compel d i s c o v e r y  r e q u e s t s  

from respondent  B a i r d  r e l a t i n g  t o  t h e  marking o f  t h e  c o u n t r y  o f  o r i g i n  on 

imported kukui nut  jewelry pursuant  t o  Customs law. (Motion Docket No. 

229-30) .  Order No. 64 ,  dated  Ju ly  8 ,  denied  Motion No. 229-30. 

On May 2 7 ,  1 9 8 6 ,  dur ing  t h e  p r e h e a r i n g  c o n f e r e n c e ,  complainant  i d e n t i f i e d  

its e x h i b i t s  CX-3 ( a f f i d a v i t  o f  S a l l i e  J a c o b s e n ) ,  CX-4 ( a f f i d a v i t  o f  Tom 

Swingle)  and CX-5 ( a f f i d a v i t  o f  R e n a l l e  Fernandez) .  Order No. 6 3 ,  dated 

J u l y  3 ,  a d m i t t e d  t h e  a f f i d a v i t s  i n t o  e v i d e n c e .  

- "  - On June 5,  1986, t h e  s t a f f  moved t o  reopen t h e  e v i d e n t i a r y  r e c o r d  t o  

admit i t s  E x h i b i t  88 (SX-88). (Motion Docket No. 299-34).  Order No, 6 2 ,  

dated J u l y  2 ,  g r a n t e d  Motion No. 229-34 ,  reopened t h e  r e c o r d  and admitted 

SX-88 i n t o  e v i d e n c e .  
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On June 1 6 ,  1 9 8 6 ,  respondent  B l a i r  moved t o  reopen the evidentiary record  

f o r  admiss ion  of c e r t a i n  documents which Bla ir  r e p r e s e n t e d  it had 

p r e v i o u s l y t r a n s m i t t e d  t o  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  i n  response t o  

t h e  staff 's  f i r s t  r e q u e s t  f o r  p r o d u c t i o n  o f  documents and t h i n g s  from 

respondents .  (Motion Docket No. 229-35).  Order No. 63 ,  dated July  3,  granted  

Motion No. 229-35, reopened t h e  r e c o r d  and admitted i n t o  ev idence  the 

documents marked as RBlX-1, RBlX-2,  and R B l X - 3 .  

The i s s u e s  have been b r i e f e d  by compla inant  and t h e  staff and proposed 

f i n d i n g s  o f  fact and c o n c l u s i o n s  of law submit ted  by t h e  staff .  The matter is 

now r e a d y  f o r  d e c i s i o n .  

T h i s  i n i t i a l  d e t e r m i n a t i o n  is based on t h e  e n t i r e  r e c o r d  o f  this  

proceeding  i n c l u d i n g  t h e  e x h i b i t s  a d m i t t e d  i n t o  ev idence .  Proposed f i n d i n g s ,  

not  h e r e i n  adopted ,  e i t h e r  i n  the form submit ted  o r  i n  s u b s t a n c e ,  a r e  r e j e c t e d  

e i t h e r  as n o t  supported by t h e  e v i d e n c e  o r  as i n v o l v i n g  immaterial matters. 

The f i n d i n g s  of fact  i n c l u d e  r e f e r e n c e s  t o  support ing  e v i d e n t i a r y  items i n  the 

r e c o r d .  

e x h i b i t s  s u p p o r t i n g  t h e  f i n d i n g s  o f  fact .  

comple te  summaries o f  t h e  e v i d e n c e  support ing  each f i n d i n g .  

Such r e f e r e n c e s  are i n t e n d e d  t o  s e r v e  as g u i d e s  t o  t h e  test imony and 

They do not  n e c e s s a r i l y  r e p r e s e n t  
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JURISPICTION 

, 

The Commission has  i n  rem and s u b j e c t  matter j u r i s d i c t i o n  i n  t h i s  

i n v e s t i g a t i o n  under s e c t i o n  3 3 7 ,  because  t h e  u n f a i r  methods o f  c o m p e t i t i o n  and 

u n f a i r  a c t s  i n v o l v e  t h e  i m p o r t a t i o n  i n t o ,  and sale i n ,  t h e  United S t a t e s  o f  

c e r t a i n  nut  jewelry, t h e  a l l e g e d  e f fect  o r  tendency  o f  which i s  t o  d e s t r o y  o r  

s u b s t a n t i a l l y  i n j u r e  a n  i n d u s t r y ,  a l l e g e d  t o  be e f f i c i e n t l y  and e c o n o m i c a l l y  

o p e r a t e d  i n  t h e  United S t a t e s .  

S e r v i c e  o f  t h e  compla int  and n o t i c e  o f  i n v e s t i g a t i o n  was p e r f e c t e d  on 

f o u r t e e n  o f  t h e  s i x t e e n  respondents .  S e r v i c e  was not  p e r f e c t e d  on respondents  

RKG and Huang Hou. 21 (FF 1).- 

O P I N I O N  

I n t r o d u c t i o n  

This i n v e s t i g a t i o n  c o n c e r n s  t h e  i m p o r t a t i o n  i n t o  Hawaii o f  c e r t a i n  kukui 

nut jewelry, and p o l i s h e d  ( p r o c e s s e d )  kukui n u t s  from which kukui nut jewelry 

is made, and t h e  s a l e  o f  s a i d  jewelry i n  t h e  United S t a t e s ,  The a l l e g e d  

u n f a i r  a c t s  a r e  not  based on any i n t e l l e c t u a l  p r o p e r t y  r i g h t ,  e .g .  p a t e n t  o r  

trademark r i g h t ,  he ld  by compla inant  KNH. R a t h e r  t h e  g i s t  o f  the a l l e g a t i o n s  

i s  t h a t  c e r t a i n  l a b e l s ,  under which imported kukui  nut  jewelry a n d l o r  j e w e l r y  

w i t h  imported n u t s  are s o l d  i n  t h e  United S t a t e s ,  are a l l e g e d  t o  be m i s l e a d i n g  

i n  t h a t  t h e y  c a u s e  a p u r c h a s e r  t o  b e l i e v e  t h a t  s a i d  kukui  nut jewelry o f f e r e d  

f o r  sale i n  t h e  United S t a t e s  i s  o f  Hawaiian o r i g i n  i n  i t s  e n t i r e t y .  
. >  

- 2/ 
e x c l u s i o n  o r d e r  but a l s o  permanent cease and d e s i s t  o r d e r s .  

Complainant has  r e q u e s t e d  t h e  Commission i s s u e  n o t  o n l y  a permanent 
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A. U n f a i r  Acts 

The a l l e g e d  u n f a i r  acts  i n  t h i s  i n v e s t i g a t i o n  i n v o l v e s  i m p o r t a t i o n  o f  

c e r t a i n  nut  jewelry and parts t h e r e o f  i n t o  t h e  United S t a t e s ,  o r  i t s  sale and 

an a l l e g e d  f a i l u r e  t o  mark c o u n t r y  o f  o r i g i n ,  false d e s i g n a t i o n  o f  o r i g i n ,  

3 /  fa lse  a d v e r t i s i n g  and false r e p r e s e n t a t i o n . -  

A f a i l u r e  t o  make a clear and conspicuous  d i s c l o s u r e  o f  t h e  c o u n t r y  o f  

o r i g i n  o f  imported goods c a n  c o n s t i t u t e  a v i o l a t i o n  o f  s e c t i o n  337.  

C e r t a i n  Swive l  Hooks and Mounting B r a c k e t s ,  Inv.  337-TA-53, 207 U.S.P.Q. 669  

( 1 9 7 8 ) ,  t h e  a d m i n i s t r a t i v e  law judge r e l i e d  on F e d e r a l  Trade Commission 

d i s c l o s u r e  s tandard-  t o  support  a f i n d i n g  t h a t  t h e  respondents  should 

d i s c l o s e  " c l e a r l y  and c o n s p i c u o u s l y "  t h e  f o r e i g n  c o u n t r y  o f  o r i g i n  o f  a l l  

imported s w i v e l  hooks ,  on t h e  s w i v e l  hooks ,  as well as on t h e  r e t a i l  packages  

i n  which t h e  s w i v e l  hooks were s o l d  i n  t h e  United S t a t e s .  (RD a t  3 ,  4 ) .  The 

I n  

41  

3/  I n  a s ta te  of  Hawaii c o u r t  a c t i o n ,  i n v o l v i n g  complainant  a s  p l a i n t i f f  
and some o f  the respondents  as d e f e n d a n t s ,  a s tate  judge found t h a t  
compla inant  had f a i l e d  t o  p r e s e n t  e v i d e n c e  that "kukui n u t s "  had a c q u i r e d  a 
secondary  meaning. The s tate  c o u r t  r e f u s e d  t o  i s s u e  an i n j u n c t i o n  t o  p r e v e n t  
t h e  d i s t r i b u t i o n  and r e t a i l i n g  o f  kukui nut products .  (FF 45, 80 and 81). 

4 /  S e c t i o n  5 o f  the F e d e r a l  Trade Commission A c t  ( 1 5  U.S.C. s e c t i o n  5 
T a ) ( l ) ) ,  d e c l a r e s  that  u n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  o r  d e c e p t i v e  
acts  o r  p r a c t i c e s  i n  commerce are unlawful .  A f a i l u r e  t o  d i s c l o s e  c o u n t r y  of 
o r i g i n  on imported goods has  been found unlawful  by t h e  F e d e r a l  Trade 
Commission. Manco Watch S t r a p  Co., I n c . ,  60 F.T.C. 495 ( 1 9 6 2 ) .  

i s  a tendency  t o  d e c e i v e  wi thout  n e c e s s a r i l y  r e s o r t i n g  t o  a s s e s s m e n t s  of 
consumer p e r c e p t i o n  o r  expert tes t imony.  Manco a t  5 0 9 ,  5 1 0 ;  N i r e s k  
I n d u s t r i e s ,  I n c .  v. F.T.C., 278  F.2d 3 3 7 ,  342 ( 7 t h  Cir. 1 9 6 0 ) ;  B r i s t o l  Myers - Co.,  1 0 2  F.T.C. 2 1 ,  319 (1983) .  Manco r e q u i r e d  t h a t  t h e  place o f  o r i g i n  o f  
imported metal expans ion  watch bands ,  be  c l e a r l y  d i s c l o s e d  i n  a conspicuous  
p l a c e  on t h e  packages c o n t a i n i n g  t h e  imports .  Manco a t  5 0 9 ,  510. The F e d e r a l  
Trade Commission l o o k s  not  t o  t h e  most s o p h i s t i c a t e d  but  r a t h e r  t o  the least  
s o p h i s t i c a t e d  when e v a l u a t i n g  t h e  tendency o f  language t o  d e c e i v e .  E x p o s i t i o n  
P r e s s ,  I n c .  v. F .T .C. ,  295  F.2d 8 6 9 ,  872  ( 7 t h  C i r .  1961) .  

The F e d e r a l  Trade Commission may e v a l u a t e  language t o  determine  if there 
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Commission adopted the a d m i n i s t r a t i v e  law j u d g e ' s  f i n d i n g s  of f k c r  c-76 

c o n c l u s i o n s  of law d e s p i t e  a n  e x c e p t i o n  t o  that  p o r t i o n  which p e r t a i n e d  t o  the 

s u f f i c i e n c y ,  c l a r i t y  o r  conspicuousness  O f  a "Japan" marking on respondents f  

s w i v e l  hooks. Id .  207 U.S.P.Q. a t  670.- 5/ 

It i s  well s e t t l e d  that  a v i o l a t i o n  of s e c t i o n  43(a )  o f  the Lasham Act 

- 

(15 U.S.C. s e c t i o n  1125(a)I5' i s  a n  u n f a i r  act  o r  method o f  compet i t ion  

w i t h i n  t h e  meaning o f  s e c t i o n  337.  C e r t a i n  Vertical M i l l i n g  Machines and 

P a r t s ,  Attachments  and A c c e s s o r i e s  T h e r e t o ,  Inv.  337-TA-133, 223 U.S.P.Q. 232 

( 1 9 8 4 ) ,  a f f 'd  sub. nom. T e x t r o n ,  I n c .  V. USITC, 753  F.2d 1019  (Fed. Cir. 1985), 

In a n  I n t e r n a t i o n a l  Trade Commission i n v e s t i g a t i o n  i n v o l v i n g  s e c t i o n  

4 3 ( a )  of t h e  Lanham Act a complainant  need not  submit survey  ev idence  showing 

0 

- 5/  
i n v e s t i g a t i o n ,  d i d  n o t  state as an a l l e g e d  u n f a i r  act  a f a i l u r e  t o  make a 
clear and conspicuous  d i s c l o s u r e  o f  t h e  c o u n t r y  o f  o r i g i n ,  complainant has 
argued t h a t  respondents  do n o t  a d e q u a t e l y  d i s c l o s e  t h e  f o r e i g n  o r i g i n  o f  their  
nut  jewelry (CPost  a t  1 5 ) .  Evidence has  been submitted i n  support t h e r e o f .  
I n  a c c o r d a n c e  wi th  Commission r u l e  210 .22  (b )  i t  i s  a p p r o p r i a t e  t o  c o n s i d e r  
whether t h e r e  has been a f a i l u r e  t o  make a clear and conspicuous d i s c l o s u r e  o f  
t h e  c o u n t r y  o f  o r i g i n  on t h e  imported nut jewelry when i t  i s  s o l d  w i t h  c e r t a i n  

Although the n o t i c e  of i n v e s t i g a t i o n ,  i n  d e f i n i n g  t h e  scope o f  the 

l a b e l s  t o  the r e t a i l  purchaser . .  - S e e  K e e b l e r  Co. -v .  R o v i r a  B i s c u i t  Corp., 624 
F.2d 366 (1st Cir. 1980) w h i c h  h e l d  t h a t  a f e d e r a l  c o u r t  i s  bound by 
a p p l i c a b l e  f e d e r a l  law, - w h e t h e r  o r  not  it i s  e x p l i c i t l y  pleaded and a 
compla inant ' s  f a i l u r e  t o  invoke s u b s t a n t i v e  p r o v i s i o n s  of a f e d e r a l  s t a t u t e  i n  
i t s  compla int  does  n o t  determine  how a case is t o  be  decided.  

6/ S e c t i o n  43(a )  o f  t h e  Lanham Act r e a d s  i n  part: - 
(a) Any person  who s h a l l  a f f i x ,  a p p l y ,  or  annex,  o r  use  Ln 
c o n n e c t i o n  w i t h  any goods . . . , a false d e s i g n a t i o n  o f  o r i g i n  . . . s h a l l  be  l i a b l e  t o  a c i v i l  a c t i o n  by any person doing 
b u s i n e s s  i n  t h e  l o c a l i t y  f a l s e l y  i n d i c a t e d  a s  t h a t  of Or ig in .  . . . (Emphasis added) 

- S e e  B o h s e i  E n t .  Co. v. P o r t e o u s  F a s t e n e r  Co., 4 4 1  F. Supp. 1 6 2  (C.D. Gal- 
1 9 7 7 ) ,  where a motion t o  d i s m i s s ,  which was grounded on t h e  argument t h a t  
omiss ion  o f  t r u e  c o u n t r y  o f  o r i g i n  on imported merchandise was not  cognizable  
under the Lanham Act, was d i s m i s s e d ,  
Trademarks and Monopol ies ,  s e c t i o n  5.04 ( 4 t h  ed. 1 9 8 1 ) .  

- See  a l s o  Callman, U n f a i r  Competition, 

. ,  
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consumer c o n f u s i o n .  Rather, the Commission may decide f o r  itself whe:+?r 

c e r t a i n  language is u n f a i r  or d e c e p t i v e .  

Inv.  337-TA-69, USITC P u b l i c a t i o n  No. 1 1 2 6 ,  CD a t  5,  RD a t  1 4  (1981) .  

C e r t a i n  A i r t i g h t  Cast - Iron S t o v e s ,  

Courts  have i n t e r p r e t e d  the Lanham Act t o  a p p l y  t o  s i t u a t i o n s  vhe.-e. the 

m i s l e a d i n g  d e s i g n a t i o n  has  o n l y  a tendency  t o  d e c e i v e .  

Corp. v. Johnson & Johnson, 577  F.2d 160 (2nd Cjr. 1 9 7 8 ) ;  M o r t e l l i t o  v. Nina 

American Home Products  

o f  C a l i f o r n i a ,  I n c . ,  335  F. Supp. 1 2 8 8  (S.D.N.Y. 1 9 7 2 ) .  In  c o n s i d e r i n g  the 

q u e s t i o n  o f  whether t h e r e  is a tendency t o  d e c e i v e ,  t h e  buying p u b l i c  i n c l u d e s  

t h e  unth inking  and t h e  c r e d u l o u s ,  The p u b l i c  i s  n o t  e x p e c t e d  t o  ana lyze  or 

c a r e f u l l y  weigh what i s  p r e s e n t e d  t o  them. Dallas Cowboys Cheer leaders  v. 

P u s s y c a t  Cinema, 467  F. Supp. 3 6 6 ,  3 7 4 ,  201 U.S.P.Q. 7 4 0 ,  747 (S.D.N.Y. 1 9 7 9 1 ,  

- a f f  6 0 4  F.2d 2 2 0 ,  203 U.S.P.Q. 161 (2d C i r .  1979) .  

Under s e c t i o n  4 3 ( a )  of t h e  Lanham A c t ,  c o u r t s  have r e q u i r e d  evidence of 

a c t u a l  d e c e p t i o n  f o r  awards o f  monetary damages. However, where a p a r t y  s e e k s  

i n j u n c t i v e  r e l i e f ,  as r e q u e s t e d  by compla inant  in t h i s  i n v e s t i g a t i o n ,  c o u r t s  

have appeared t o  be s a t i s f i e d  w i t h  p r o o f  which does  n o t  show a c t u a l  

d e c e p t i o n .  The r a t i o n a l e  i s  t h a t  Congress  d e s i r e d  t h i s  r e s u l t  because s e c t i o n  

4 3 ( a )  c o n f e r s  a r i g h t  o f  a c t i o n  upon any person  who " b e l i e v e s  that he is or i s  

l i k e l y  t o  be damaged" by a defendant 's  practices. Parkway Baking Co. v. 

F r e i h o f f  Baking Co., 255 F.2d 6 4 1 ,  6 4 9  (3d C i r .  1958) .  

F a i l u r e  t o  d e s i g n a t e  t h e  place of o r i g i n  o f  imported ar t i c les  i s  a 
7/ v i o l a t i o n  o f  s e c t i o n  304  of t h e  T a r i f f  Act of 1 9 3 0  ( 1 9  U,S.C. §1304).- 

- 7/ 
f o l l o w s  : 

S e c t i o n  304(a )  (19 U.S.C. s e c t i o n  1 3 0 4 ( a ) )  provides  i n  p e r t i n e n t  part a s  

e v e r y  a r t i c l e  o f  f o r e i g n  o r i g i n  . . . imported i n t o  t h e  United 
S t a t e s  s h a l l  be marked i n  a conspicuous  place as l e g i b l y ,  i n d e l i b l y ,  
and permanent ly  a s  t h e  n a t u r e  of t h e  a r t i c le  . . . will permit i n  

(Footnote  cont inued t o  page 1 4 )  
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S e c t i o n  304 i s  a d m i n i s t e r e d  by the Bureau of  Customs. While i t  i s  

i n a p p r o p r i a t e  t o  e l e v a t e  a t e c h n i c a l  v i o l a t i o n  o f  s e c t i o n  3 0 4 ,  s t a n d i n g  a l o n e ,  

t o  an  u n f a i r  method o f  c o m p e t i t i o n  w i t h i n  t h e  meaning o f  s e c t i o n  337E' t h e  

( F o o t n o t e  c o n t i n u e d  from page 1 3 )  
such  a manner as t o  i n d i c a t e  t o  t h e  u l t i m a t e  p u r c h a s e r  i n  t h e  Uni ted  
S t a t e s  t h e  E n g l i s h  name o f  t h e  c o u n t r y  o f  t h e  a r t i c l e .  

S e c t i o n  1 3 4 . 4 6  and 134 .47  o f  t h e  Customs R e g u l a t i o n  ( 1 9  C.F.R. 1 3 4 . 4 6  and 
134 .47)  promulgated under s e c t i o n  304  s ta te :  

Marking when name o f  c o u n t r y  or l o c a l i t y  o t h e r  than  c o u n t r y  o f  
o r i g i n  appears. 

I n  any case i n  which t h e  words "United S t a t e s , " o r  "American," t h e  
l e t t e r s  "U.S.A.," and v a r i a t i o n  o f  such  words o r  l e t ters ,  o r  t h e  
name o f  any c i t y  o r  l o c a l i t y  i n  t h e  Uni ted  S t a t e s ,  o r  t h e  name o f  
any  f o r e i g n  c o u n t r y  o r  l o c a l i t y  i n  which t h e  a r t i c le  was 
manufactured o r  produced, appear on a n  imported ar t ic le  o r  i t s  
c o n t a i n e r ,  t h e r e  s h a l l  appear, l e g i b l y  and permanent ly ,  i n  c l o s e  
p r o x i m i t y  t o  such words, l e t t e r s  o r  name, and i n  a t  least a 
comparable  s i z e ,  the name o f  t h e  c o u n t r y  o f  o r i g i n  preceded by "Made 
i n , "  "Product o f , "  o r  o t h e r  words o f  similar meaning. 

S o u v e n i r s  and ar t ic les  marked w i t h  trademark8 o r  t r a d e  names. 

When as part  of a trademark o r  t r a d e  name o r  as part  o f  a s o u v e n i r  
marking,  t h e  name o f  a l o c a t i o n  i n  t h e  United S t a t e s  o r  "United 
S t a t e s "  o r  "America" appear, t h e  a r t i c l e  s h a l l  be  l e g i b l y ,  
c o n s p i c u o u s l y ,  and permanent ly  marked t o  i n d i c a t e  t h e  name o f  t h e  
c o u n t r y  o f  o r i g i n  of the a r t i c l e  preceded by "Made i n , "  "Product  
o f , "  o r  o t h e r  similar words, i n  c l o s e  p r o x i m i t y  o r  i n  some o t h e r  
conspicuous  l o c a t i o n .  

These  r e g u l a t i o n s  have t h e  f o r c e  o f  law. Uni ted  S t a t e s  v Mersky,  3 6 1  U . S .  
4 3 1 ,  438  (1960) .  

- 81  I n  C e r t a i n  Caulking Guns, Inv.  337-TA-139, USITC P u b l i c a t i o n  1 5 0 7 ,  I D  a t  
46-47 ,  an  a d m i n i s t r a t i v e  law judge found t h a t  w h i l e  r e s p o n d e n t s ,  as well as 

f a i l i n g  t o  d e s i g n a t e  t h e  c o u n t r y  o f  o r i g i n  o f  the s u b j e c t  c a u l k i n g  g u n s ,  
compla inant  had n o t  shown t h a t  t h e  v i o l a t i o n  o f  1 9  U.S.C. 1 3 0 4 ( a )  c o n s t i t u t e d  
a f a l s e  d e s i g n a t i o n  o f  o r i g i n  under s e c t i o n  4 3 ( a )  o f  t h e  Lanham A c t  and hence 
that  t h e  v i o l a t i o n  was an  u n f a i r  act .  The Commission i n  i s s u i n g  an  e x c l u s i o n  
o r d e r  i n  Caulking Guns observed t h a t  w h i l e  the a d m i n i s t r a t i v e  law judge i s s u e d  
h i s  i n i t i a l  d e t e r m i n a t i o n  f i n d i n g  a v i o l a t i o n  o f  s e c t i o n  337 on t h e  b a s i s  o f  

o t h e r  unnamed non-respondent i m p o r t e r s ,  had v i o l a t e d  1 9  U.S.C. 1 3 0 4 ( a )  by  _ .  

( F o o t n o t e  c o n t i n u e d  t o  page 15)  
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Commission has s t a t e d  that  t h e  a b s e n c e  o f  markings on imports  o r  their 

packaging as r e q u i r e d  by s e c t i o n  3 0 4 ,  coupled  w i t h  t h e  s i m u l a t i o n  o f  t h e  

c o m p l a i n a n t ' s  t r a d e  d r e s s  and/or  market ing  o f  imports  under c o m p l a i n a n t ' s  

t rademarks  may c o n s t i t u t e  a m i s r e p r e s e n t a t i o n  o f  the g e o g r a p h i c a l  o r i g i n  o f  

the s u b j e c t  imports w i t h i n  t h e  meaning o f  t h e  Lanham Act. I n  re C e r t a i n  

M i n i a t u r e  Plug-In B l a d e  F u s e s ,  Inv.  337-TA-221 U.S.P.Q. 7 9 2 ,  806  ( 1 9 8 3 ) .  

A c c o r d i n g l y  t h e  Commission has  n o t  c o n s i d e r e d  a v i o l a t i o n  of s e c t i o n  304 

c o m p l e t e l y  i r r e l e v a n t  t o  a s e c t i o n  337 i n v e s t i g a t i o n .  

I n  l i g h t  o f  t h e  f o r e g o i n g  p r e c e d e n t  t h e  i s s u e  under c o n s i d e r a t i o n ,  is 

whether  the i m p o r t a t i o n  o f  c e r t a i n  kukui  nut  jewelry and/or  p o l i s h e d  kukui  

n u t s  from which kukui nut  j e w e l r y  is made and t h e  sale o f  s a i d  jewelry, when 

a s s o c i a t e d  w i t h  c e r t a i n  l a b e l s ,  are u n f a i r  acts under s e c t i o n  337 e s p e c i a l l y  

i n  view o f  s e c t i o n  304 o f  t h e  T a r i f f  Act, s e c t i o n  4 3 ( a )  o f  t h e  Lanham Act and 

s e c t i o n  5 o f  t h e  F e d e r a l  Trade Commission A c t .  

Respondent B a i r d ' s  l a b e l s  used w i t h  t h e  kukui  nut  jewelry B a i r d  has  s o l d  

s i n c e  January 1 9 8 2  are reproduced i n  f i n d i n g  20 ,  and r e f e r r e d  t o  i n  t h i s  

o p i n i o n  as  B a i r d  l a b e l s  #1, #2, # 3 ,  # 4 ,  and #5. A l l  o f  t h e  l a b e l s  have in 

b o l d  b l a c k  l e t ters  on t h e  f r o n t  c o v e r  t h e  words, "KUKUI NUTS" and "Symbol ic  o f  

Hawaii," and a l l  are des igned t o  be f o l d e d  t o  form a b o o k l e t .  

c o n t a i n s  a d e s c r i p t i v e  s c e n e  o f  Hawaii (palm-trees, Diamond Head and b e a c h ) ,  

The c o v e r  

( F o o t n o t e  cont inued from page 1 4 )  
p a t e n t  i n f r i n g e m e n t ,  he  d i d  n o t  f i n 3  a v i o l a t i o n  on t h e  b a s i s  o f  p a s s i n g - o f f ,  
f a l s e  a d v e r t i s i n g  o r  fa lse  d e s i g n a t i o n  o f  o r i g i n .  Id .  a t  1-2. - See a l s o  
I n i t i a l  D e t e r m i n a t i o n  i n  C e r t a i n  T r o l l e y  Wheel Assemblies, Inv.  337-TA-161 a t  
54, 55  (1984) .  - See  a l s o  F e d e r a l  Trade Commission a d v i s o r y  o p i n i o n  (16 C.F.R. 
S 1 5 . 2 9 )  where an American c o n c e r n  was informed by the F e d e r a l  Trade 
Commission t h a t  i t  w i l l  not  be n e c e s s a r y  t o  d i s c l o s e  the E n g l i s h  o r i g i n  o f  the 
h a n d l e s ,  assuming t h e r e  i s  no a f f i r m a t i v e  r e p r e s e n t a t i o n  t h e y  are domest i c  but 
was t o l d  t h a t  i t s  a d v i s o r y  o p i n i o n  does  n o t  r e l i e v e  one from complying w i t h  
any a p p l i c a b l e  s t a t u t e s  o r  r e g u l a t i o n s  a d m i n i s t e r e d  by t h e  Bureau o f  Customs. 
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There  i s  an E n g l i s h  t e x t  i n  t h e  c e n t e r  f o l d  o f  the b o o k l e t  r e l a t i n g  kukui nuts  

t o  Hawaii. (FF 20). On t h e  back c o v e r  o f  the b o o k l e t  the E n g l i s h  t e x t  is 

a p p a r e n t l y  i n  Japanese. It i s  undenied t h a t  the f r o n t  o f  the l a b e l s ,  which i s  

t h e  p o r t i o n  o f  t h e  l a b e l  exposed t o  t h e  p r o s p e c t i v e  p u r c h a s e r ,  has  a Diamond 

Head-palm t r e e - b e a c h  s c e n e  c h a r a c t e r i s t i c  o f  Hawaii. (FF 20). The E n g l i s h  

t ex t ,  on the i n s i d e  o f  t h e  b o o k l e t ,  relates t h a t  kukui  n u t s  are t h e  f r u i t  o f  

t h e  S t a t e  tree of Hawaii, t h a t  t h e  kukui  tree i s  found on most mountain s l o p e s  

i n  Hawaii, and t h a t  t h e  kukui  n u t s  are a l a s t i n g  and b e a u t i f u l  symbol o f  

Hawaii. The text a l s o  s tates  how a n c i e n t  Hawaiians used t h e  kukui  n u t s ,  and 

how t h e y  made t h e  kukui  n u t s  i n t o  jewelry. ( F F  20). The s t r o n g  r e l a t i o n s h i p  

o f  the t e x t ,  i n  the i n s i d e  o f  the l a b e l  t o  Hawaii, is s e l f  e v i d e n t .  

L a b e l  #I was used on b r a c e l e t s  B a i r d  made i n  Hawaii from imported loose, 

I p o l i s h e d  kukui nuts .  (FF 20, 150). The t r a n s f o r m a t i o n  i n  Hawaii o f  imported ' 

l o o s e ,  p o l i s h e d  kukui n u t s  i n t o  b r a c e l e t s  i n v o l v e s  o n l y  s t r i n g i n g .  

SPX-5. 

i n t o  p o l i s h e d  kukui  n u t s  ( F F  287)  and t h i s  i s  done o u t s i d e  the United S t a t e s .  

- S e e  

Most of t h e  manufac tur ing  p r o c e s s  i n v o l v e s  t r a n s f o r m i n g  raw kukui  n u t s  

The a d m i n i s t r a t i v e  law judge f i n d s  t h a t  t h e  s t r i n g i n g  o f  l o o s e  p o l i s h e d  kukui 

n u t s  i n  Hawaii, whether i t  b e  t o  make l e i s  o r  b r a c e l e t s ,  does  n o t  add 

s u f f i c i e n t  v a l u e  t o  the r e s u l t a n t  product  f o r  t h e  product  t o  be c o n s i d e r e d  o f  

U. S. o r i g i n . -  9/ 

- 9/ A comparison o f  t h e  c o s t  o f  import ing  l o o s e  p o l i s h e d  c a n d l e n u t s  (kukui  
n u t s )  r e l a t i v e  t o  t h e  c o s t  o f  imported completed candlenut  jewelry i n d i c a t e s  
that the l o o s e  p o l i s h e d  n u t s  a c c o u n t  f o r  a m a j o r  p o r t i o n  o f  the jewelry c o s t .  
Based on respondent  B a i r d ' s  sales price o f  $1 .25  f o r  a c a n d l e n u t  b r a c e l e t ,  t h e  
c o s t  o f  t h e  imported l o o s e  n u t s  was about  51 p e r c e n t  o f  t h e  b r a c e l e t ' s  sales 
v a l u e  (based  on seven n u t s  p e r  b r a c e l e t ) .  However, t h i s  p e r c e n t a g e  i n c l u d e s  
respondent  B a i r d ' s  markup o v e r  c o s t  i n  t h e  v a l u e  of t h e  b r a c e l e t .  F o r  imports  
o f  completed 30-nut l e i s ,  B a i r d ' s  markup o v e r  import c o s t  was o v e r  50 

( F o o t n o t e  c o n t i n u e d  t o  page 1 7 )  
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Labels  #2, 113, 84 and 85 could have been used by Ba i rd  wi th  all styles of 

imported nu t  jewelry.  (FF 20). 

Baird l a b e l  #4 ( m u l t i c o l o r  scene)  was used on two shipments  of nut  

j ewe l ry  t o  Baird.  

and was advised  t h a t  l a b e l  #4 was used i n  p l a c e  of t h e  pink t a g s  ( l a b e l  # 2 ,  

l a b e l  #3) which were a l l  gone. Baird then  t o l d  t h e  e x p o r t e r  t h a t  Baird needed 

i t s  pink t a g s ,  because t h e  pink t a g  i d e n t i f i e d  B a i r d ' s  merchandise ,  and t o  use 

t h e  pink t a g ,  However, j ewel ry  wi th  l a b e l  54 was so ld  by Baird.  (FF 61). 

Baird l a b e l  85 showed up w i t h  a shipment of kukui nu t  jewel ry  and B a i r d ' s  

Holland t e s t i f i e d  t h a t  i t  i s  "poss ib l e"  j ewe l ry  was s o l d  t o  r e t a i l e r s  w i th  

l a b e l  85. (FF 60).  

Baird ques t ioned  t h e  e x p o r t e r  about  t h e  o r i g i n  of l a b e l  14 

There i s  - no i d e n t i f i c a t i o n  of t h e  coun t ry  of o r i g i n  of t h e  loose  po l i shed  

kukui n u t s  when b r a c e l e t s  are s o l d  w i t h  l a b e l  b l .  (FF 20). 

On Baird l a b e l s  54 and #5, t h e  coun t ry  of o r i g i n  of t h e  jewel ry  is i n  

t i n y  b lack  le t ters  on a p r o t r u s i o n  a t  t h e  back cover  of t h e  bookle t .  The type  

f o r  t h e  coun t ry  of o r i g i n  on l a b e l  84 and l a b e l  #5 is min i scu le  and b a r e l y  

p e r c e p t i b l e .  (FF 20). When f o l d e d ,  t h e  coun t ry  of o r i g i n  i s  not  even 

v i s i b l e ,  u n l e s s  one were t o  t u r n  t o  t h e  back cover .  

(Footnote  cont inued from page 16)  
pe rcen t .  Respondent Blair 's c o s t  f o r  7 loose  importeL po l i shed  cand lenu t s  
accounted f o r  between 73 and 98 p e r c e n t  of t h e  c o s t  of a completed 7-nut 
b r a c e l e t ,  depending on whether  a l o o s e  nu t  c o s t  of 7.2 c e n t s  (1982) o r  9.7 
c e n t s  (1983) i s  used. 
and pa id  $2.59 f o r  a completed 30 n u t  l e i ,  i t s  l a r g e s t  volume item. The loose  
n u t s ,  t h e r e f o r e ,  would have accounted f o r  approximately 76 pe rcen t  of t h e  c o s t  
of t h e  completed l e i .  (FF 333). For respondent  RDCO, t h e  imported po l i shed  
loose  nu t s  would have accounted f o r  ove r  90 pe rcen t  of t h e  c o s t  of t h e  
completed imported leis. (FF 333).  

However, s a l e  of e a r r i n g s  by Baird a r e  small r e l a t i v e  t o  b r a c e l e t  s a l e s .  
(FF 150) .  The e a r r i n g s  a l s o  a r e  a p p a r e n t l y  s o l d  w i t h  no l a b e l .  See SPX-8. 

Respondent Baird pa id  6.6 c e n t s ' p e r  l oose  n u t  i n  1984, 

Baird has a l s o  made e a r r i n g s  from imported l o o s e ,  po l i shed  kukui  n u t s .  

- 
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On B a i r d  label 82 the c o u n t r y  o f  o r i g i n  is found on the f r o n t  c o v e r  and 

c o n s i s t s  o f  a g o l d  f o i l  s t i c k e r ,  w i t h  b a r e l y  p e r c e p t i b l e  t i n y  b l a c k  l e t t e r i n g  

comparable  t o  t h e  t y p e  f o r  t h e  c o u n t r y  o f  o r i g i n  found on B a i r d  l a b e l  #5. 

( F F  20). 

t i n y  b l a c k  l e t t e r i n g  f o r  t h e  c o u n t r y  of o r i g i n .  

a t t a c h e d  t o  the l a b e l ,  but  r a t h e r  d i r e c t l y  t o  t h e  jewelry by means o f  a small 

s t r i n g  tag .  

permanent par t  o f  e i t h e r  l a b e l  and c a n  be removed. 

o c c a s i o n s  when t h e  c o u n t r y  of o r i g i n  had been removed from B a i r d ' s  p ink  

l a b e l s .  ( F F  56, 63, 64, 65, 66).- 

B a i r d  l a b e l  83 a l s o  has a g o l d  f o i l  s t i c k e r  w i t h  b a r e l y  p e r c e p t i b l e  

The s t i c k e r  however i s  not  

(FF 20).- lo/ The gold  foil s t i c k e r  on l a b e l s  #2 and 83 i s  not  a 

Unrefuted e v i d e n c e  shows 

111 

Imported kukui  nut  jewelry w i t h  t h e  B a i r d  labels has  been and/or  i s  s o l d  

a t  t o u r i s t  areas throughout  t h e  S t a t e  of Hawaii, i n c l u d i n g  shopping c e n t e r s ,  

, l a r g e  department s t o r e s ,  g i f t  shops and vending carts,  a t  t h e  I n t e r n a t i o n a l  

Market P l a c e  i n  Waikiki and duty  free shops a t  t h e  Honolulu I n t e r n a t i o n a l  

A i r p o r t .  (FF  3 1 ,  63-66, 68, 69).  Eence  t h e  jewelry i s  s o l d  t o  t h e  c a s u a l  and 

less t h e n  d i s c r i m i n a t i n g  purchaser .  Moreover ,  t o u r i s t s  buy s o u v e n i r s  i n  

Hawaii t o  b r i n g  hack something from Hawaii. (FF  67). 

Customs a c t i o n  under s e c t i o n  304 o f  the T a r i f f  Act on respondent  B a i r d ' s  

imported jewelry has v a r i e d .  A sample o f  a B a i r d ' s  imported kukui nut 

I 

- 101 
l a b e l  83 on ly  f o r  convenience  i n  s u b m i t t i n g  t h e  answers. 

111 The a d m i n i s t r a t i v e  law judge  r e c o g n i z e s  t h a t  B a i r d  has asked  i t s  sales 
r e p r e s e n t a t i v e s  t o  t e l l  a l l  cus tomers  t h a t  i d e n t i f i c a t i o n  showing c o u n t r y  of 
o r i g i n  should  be l e f t  i n  place (FF 26, 4 1 ,  4 5 ,  73), 

I n  B a i r d ' s  answers t o  i n t e r r o g a t o r i e s  t h e  s t r i n g  t a g  was s t a p l e d  t o  
( F F  59). 

- 

52, 53) and has  no c o n t r o l  o v e r  i t s  jewelry once  i t  l e a v e s  B a i r d .  
There  i s  however no requirement  i n  s e c t i o n  4 3 ( a )  o f  t h e  Lanham A c t  
inconspicuous  d e s i g n a t i o n  o f  o r i g i n  o c c u r  w i l l f u l l y  o r  w i t h  i n t e n t  

( F o o t n o t e  cont inued 

(FF 
( F F  26). 
t h a t  an 
t o  d e c e i v e  
t o  page 19) 
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necklace c o n t a i n i n g  a l a b e l  was taken by Customs i n  August 1982 b u t  there was 

no a c t i o n  by Customs. (FF 76).  Furthermore,  a l l  of B a i r d ' s  kukui nut e n t r i e s  

s i n c e  t h e  i n c e p t i o n  of U.S. Customs' ACS (computerized e n t r y )  program i n  

Hawaii have been des igna ted  " I n t e n s i v e  Exam" which a p p a r e n t l y  meant that U.S. 

Customs has  i n s p e c t e d  and s c r u t i n i z e d  B a i r d ' s  kukui nu t  j ewe l ry  a t  least  s i x  

times w i t h i n  t h e  l as t  year .  (FF 76). En t ry  No. 86-104626-1, which was t h e  

s u b j e c t  of a Customs Form 4627 d a t e d  A p r i l  1, 1986, was r e l e a s e d  t o  Baird i n  

January 1986. (FF 76). Customs Form 4647, under a "Remarks" s e c t i o n ,  s t a t e d  

"All kukui nu t  neck laces  w i t h  d e s c r i p t i v e  t a g s  - KUKUI NUTS-SYMBOLIC OF HAWAII 

- must be stamped w i t h  coun t ry  of o r i g i n  i n  c l o s e  proximity t o  HAWAII and i n  

t h e  same l e t t e r  s i z e  as HAWAII." (FF 75). It would appear  t h a t  nothing was 

done by Customs about e n t r y  no. 86-104626-1 because t h e  e n t r y  was l i q u i d a t e d .  

(FF 77, 78). I n  June 1986 however, Customs s t a t e d  t h a t  it informed respondent  

Baird t h a t  if f u t u r e  shipments were tagged w i t h  t h e  "Symbolic of Hawaii" t a g s ,  

Customs would r e q u i r e  t h e  marking t o  conform t o  t h e  Customs Form 4667 

"Remarks" s e c t i o n ,  (FF 78, 79).  Apparent ly  Baird understood t h a t  t h e  

imported nu t  j ewe l ry  i s  cons ide red  a souven i r  by Customs and hence governed by 

Customs Regu la t ion  19  C.F.R. s 134.47. (FF 76).  Regu la t ion  19  C.F.R. 134.47 

e l i m i n a t e s  t h e  "comparable s i z e "  and " c l o s e  proximity" requirements  of 19  

C.F.R. 134.46.12' Rena l l e  Fernandez, a w i t n e s s  p r o f f e r e d  by complainant,  

a p p a r e n t l y  a g r e e s  t h a t  kukui nut  j ewe l ry  can be cons ide red  a souven i r  of 

(Foo tno te  cont inued from page 18) 
when i t  appea r s  from t h e  circumstances t h a t  t h e  conduct complained of has  a 
n a t u r a l  tendency t o  deceive o r  confuse t h e  p u b l i c  i n  t h e  market involved.  
Johnson h Johnson v. Q u a l i t y  P r i c e ,  484 F. Supp. 975, 207 U.S.P.Q. 1127 
(D.N.J. 1979). 

- See 

- 1 2 1  1 9  C.F.R. s 34,47 is reproduced i n  f o o t n o t e  7 a t  1 3 ,  1 4 .  
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Hawaii because she s t a t e s  i n  an a f f i d a v i t  t h a t  "It  is well recognized by all 

of us  s e l l i n g  a t  Shop P a c i f i c a  t h a t  what t o u r i s t s  a lmost  always are looking  

f o r  -- and c e r t a i n l y  p r e f e r  -- is an  a u t h e n t i c ,  made-in-Hawaii, souveni r  of 

t h e i r  v i s i t  here." (PP 144) .  Tom Swingle ,  ano the r  w i tnes s  p r o f f e r e d  by 

compla inant ,  s t a t e d  i n  an a f f i d a v i t  t h a t  two women "brought Kukui Nuts of 

Hawaii ' s  leis saying  t h a t  they  wanted a souven i r  of Hawaii, no t  of Taiwan." 

(FF 143) .  Assuming kukui  nu t  jewel ry  should be c l a s s i f i e d  by Customs under 

s e c t i o n  134.47 t h e r e  s t i l l  has  t o  be a "conspicuous l o c a t i o n "  of t h e  coun t ry  

of o r i g i n  on t h e  j ewe l ry  which t h e  a d m i n i s t r a t i v e  law judge f i n d s  i s  l ack ing  

on B a i r d ' s  l a b e l s  #l, #2, 13,  84 and #5. 

I n  view of t h e  l a c k  of a conspicuous l o c a t i o n  of t h e  coun t ry  of o r i g i n  

and t h e  language and scene on t h e  Baird l a b e l s  bl, #2, 13, 84 and 1 5 ,  t h e  - 
0 a d m i n i s t r a t i v e  l a w  judge f i n d s  t h a t  t h e r e  i s  a tendency t o  dece ive  a 

p rospec t ive  pu rchase r ,  making a c a s u a l  i n s p e c t i o n  of kukui nu t  j ewe l ry  

c o n t a i n i n g  t h e  l a b e l s ,  i n t o  b e l i e v i n g  t h a t  t h e  kukui nu t  jewel ry ,  i n  i t s  

e n t i r e t y ,  o r i g i n a t e d  from Hawaii. Hence t h e  impor t a t ion  of  kukui  nu t  j ewe l ry  

and lo r  i t s  c r i t i c a l  components and t h e  s a l e  of s a i d  j ewe l ry  by respondent  

Baird c o n s t i t u t e s  an  u n f a i r  a c t  w i t h i n  t h e  meaning of s e c t i o n  304(a)  of t h e  

T a r i f f  A c t  coupled w i t h  s e c t i o n  43(a)  of t h e  Lanham A c t  and s e c t i o n  5 of t h e  

Federa l  Trade Commission Act. 

Respondent B l a i r  has used t h r e e  d i f f e r e n t  l a b e l s  on imported kukui nut  

l e i s .  (PF 83). These l a b e l s  a r e  i d e n t i f i e d  i n  t h i s  op in ion  as Blair l a b e l s  

#1, #2 and 83 and reproduced i n  f i n d i n g  83. A comparison of  t h e  t h r e e  l a b e l s  - 

with  respondent  Ba i rd ' s  l a b e l s  e s t a b l i s h e s  t h a t  one of B l a i r ' s  l a b e l s ,  

i d e n t i f i e d  as Blair l a b e l  #2 i s  i d e n t i c a l  t o  B a i r d ' s  l a b e l  112. (FF 20). 

Hence, B l a i r ' s  s a l e  of imported kukui nu t  l e i s  w i t h  Blair 's l a b e l  82 i s  found 

t o  be a n  u n f a i r  a c t  f o r  r easons  s e t  f o r t h  i n  connec t ion  w i t h  B a i r d ' s  l a b e l  
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62 .  L i k e w i s e  the s a l e  of kukui n u t  l e i s  w i t h  l a b e l s ,  i d e n t i f i e d  as B l a i r  

l a b e l  R3 and which s t a t e  "Hand S t rung  i n  Hawaii" but a l s o  refers t o  the kukui 

nut  as worn by Hawaiian r o y a l t y  and has  no d i s c l o s u r e  o f  the c o u n t r y  o f  o r i g i n  

of t h e  imported p o l i s h e d  kukui  n u t s  used i n  t h e  jewelry is found t o  be  a n  

u n f a i r  act  f o r  the r e a s o n s  set f o r t h  i n  c o n n e c t i o n  w i t h  B a i r d ' s  sale of 

b r a c e l e t s  w i t h  B a i r d ' s  l a b e l  #l which b r a c e l e t s  were made i n  Hawaii but from 

imported p o l i s h e d  kukui  nuts .  

A t h i r d  l a b e l  B l a i r  has used i n  i t s  sale o f  kukui nut  l e i s  is a heart 

shape l a b e l  i d e n t i f i e d  i n  t h i s  o p i n i o n  as B l a i r  l a b e l  #l. (FF  83). On t h e  

f r o n t  of t h e  l a b e l  i n  b l a c k  l e t t e r s  is t h e  f o l l o w i n g  "MADE IN TAIWAN R.O.C." 

which i s  e a s i l y  p e r c e p t i b l e ,  especial ly when compared w i t h  o t h e r  language on 

t h e  f r o n t  of t h e  l a b e l .  

( S e e  - FF 89, 97). The c o u n t r y  o f  o r i g i n  d e s i g n a t i o n  on t h e  h e a r t  shape l a b e l  

is a part of t h e  l a b e l .  (FF 83). Based on t h e  appearance  o f  t h e  l a b e l ,  t h e  

a d m i n i s t r a t i v e  law judge  f i n d s ,  c o n t r a r y  t o  compla inant ' s  and staff 's  

c o n t e n t i o n s ,  t h a t  t h e  sale by B l a i r  o f  imported kukui nut  l e i s  w i t h  t h i s  heart 

shape l a b e l  I1 does  n o t  have a tendency  t o  d e c e i v e  t h e  purchas ing  p u b l i c  as t o  

t h e  c o u n t r y  of o r i g i n  of t h e  imported l e i s  even  when coupled  w i t h  t h e  o t h e r  

language on t h e  l a b e l .  Hence the i m p o r t a t i o n  and sale o f  kukui nut l e i s  w i t h  

t h e  h e a r t  shape B l a i r  l a b e l  #l is found n o t  t o  be an u n f a i r  act .  

(FF  83). It is r e a d i l y  p e r c e p t i b l e  t o  t o u r i s t s .  

The a d m i n i s t r a t i v e  law judge re jec t s  t h e  c o n t e n t i o n s  of compla inant  and 

s t a f f  that  if respondents '  l a b e l s  have a clear and conspicuous  d i s c l o s u r e  o f  

t h e  c o u n t r y  o f  o r i g i n ,  t h e r e  s t i l l  may be  a n  u n f a i r  act b e c a u s e  t h e  l a b e l s  

s t i l l  l e a v e  " t h e  p o s s i b i l i t y  t h a t  t h e  n u t s  were grown i n  Hawaii and l e a v e s  

- 
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u n q u a l i f i e d  the i m p r e s s i o n  that  the n u t s  a r e  from Hawaii" ( T r .  a t  9 7 ,  9 8 )  o r  

because  o f  t h e  o v e r a l l  impress ion  of the words "kukui n u t s "  i n  f r o n t  o f  palm 

trees and Diamond Head a l o n g  w i t h  language on t h e  symbolism and t h e  h i s t o r y  o f  

Hawaii. ( T r .  a t  95, 1 9 1 ) .  There  i s  no e v i d e n c e  i n  t h e  r e c o r d  t o  e s t a b l i s h  

that  t h e  n a r r a t i v e  o n  B a i r d  #l l a b e l ,  t a k e n  from t h e  p u b l i c  l i b r a r y  (FF  2 1 ) ,  

o r  on B l a i r  l a b e l  81 i s  m i s l e a d i n g .  The palm tree - Diamond Head symbols on 

B a i r d ' s  l a b e l s  (FF 20) have been used f o r  y e a r s ,  as a B a i r d  l o g o ,  by B a i r d  on 

i t s  b u s i n e s s  c a r d s .  (FF 47, 48, 49, 50). It is a l s o  used on i n v o i c e s .  (FF 

46). 

Head " logo"  because  B a i r d ' s  most r e s e n t  b u s i n e s s  c a r d s  have a d i f f e r e n t  

drawing. ( S P o s t  a t  1 9 ) .  The a d m i n i s t r a t i v e  law judge  f i n d s  t h e  B a i r d  

b u s i n e s s  c a r d  i n  c u r r e n t  use  (FF  48) comparable  t o  B a i r d ' s  ear l ier  b u s i n e s s  

The s t a f f  argued t h a t  B a i r d  abandoned i t s  a l l e g e d  palm tree - Diamond 

a c a r d ,  (PP 47). Moreover B a i r d ' s  Holland i s  s t i l l  u s i n g  t h e  ear l ier  b u s i n e s s  

c a r d .  (FF 50). 

The a d m i n i s t r a t i v e  law judge  a l s o  re jects  compla inant ' s  c o n t e n t i o n  that 

t h e  kukui n u t s  grown i n  Hawaii should be t h e  o n l y  n u t s  c a l l e d  "kukui n u t s "  

( T r .  a t  37) because  w h i l e  t h e  a l e u r i t e s  moluccana o r  t h e  c a n d l e n u t  is grown i n  

p l a c e s  o t h e r  than  Hawaii, the "kukui nut i s  grown o n l y  i n  Hawaii, i n  t h e  same 

sense that  fromage is o n l y  made i n  French-speaking c o u n t r i e s ,  o r  that t h e  

o r a n j a  is o n l y  an orange  from a Spanish  - speaking  c o u n t r y . "  (Tr .  a t  

6 1 ) . 2 '  The e v i d e n c e  establishes t h a t  t h e  common name f o r  "kukui nut"  is 

"candlenut"  (FF  1 3 1 ) ;  t h a t  t h e  c a n d l e n u t  tree is n a t i v e  t o  c o u n t r i e s  from 

P o l y n e s i a  west t o  s o u t h e r n  Asia; t h a t  i t  was brought  t o  Hawaii by early 

1 3 1  The s ta f f  admits  t h a t  "kukui n u t s "  are grown i n  places o t h e r  than  
Hawaii. It a l s o  s ta tes  t h a t  t h e r e  i s  no f a c t u a l  b a s i s  f o r  b e l i e v i n g  t h a t  
consumers in the market place assume t h a t  when "kukui n u t s "  is s e e n  " s t a n d i n g  
a l o n e "  t h e  product  comes from Hawaii. (Tr .  a t  59, 6 0 ,  77).  
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se t t l e r s ;  and t h a t  i t  is d i s t r i b u t e d  i n  t h e  tropics and s u b t o p i c s  O €  the o l d  

world,  West I n d i e s ,  B r a z i l  and o t h e r  l o c a t i o n s .  (FF 135). There is no th ing  

i n  t h e  r eco rd  t h a t  e s t a b l i s h e s  t h a t  imported cand lenu t s  grown i n  Hawaii have 

any c h a r a c t e r i s t i c s  which t h e  cand lenu t s  grown i n  l o c a t i o n s  o t h e r  t han  Hawaii 

do n o t  have, There i s  nothing i n  t h e  r eco rd  t h a t  e s t a b l i s h e s  t h a t  when t h e  

word "kukui nu t "  i s  used, it i s  assumed t h a t  t h e  nut  has t o  be grown i n  

Hawaii .- 141 

Respondent RDCO i d e n t i f i e d  t h r e e  labels "used" i n  connect ion w i t h  t h e  

market ing,  sale o r  d i s t r i b u t i o n  of cand lenu t  jewelry i n  t h e  United S t a t e s .  

These l a b e l s  are i d e n t i f i e d  i n  t h i s  op in ion  as RDCO l a b e l s  f l ,  #2 and #3 and 

reproduced i n  f i n d i n g  102. One of t h e  l a b e l s ,  i d e n t i f i e d  as RDCO l a b e l  #I i s  

a "Made i n  Taiwan" s t r i n g  tag.  The o t h e r  two RDCO l a b e l s  i d e n t i f i e d  a s  RDCO 

l a b e l s  82 and #3, have i n  bold l e t te rs  "Kukui Nuts" o r  "Kukui Nuts of t h e  

Hawaiian Royal ty" ,  and i d e n t i f y  t h e  kukui  nu t  j ewe l ry  w i t h  Hawaiian r o y a l t y  

and /o r  t a l k  about  t h e  kukui n u t s  as h i g h l y  p r i z e d  by t h e  peoples  of Hawaii. 

(FF 102) .  RDCO s t a t e d  t h a t  t h e  cand lenu t  j ewe l ry  i t  s o l d  was s t r u n g  i n  Taiwan 

(FF 109) and marked w i t h  t h e  coun t ry  of manufacturer  (FF 104) which presumably 

is w i t h  t h e  s t r i n g  t a g  l a b e l  81. (FF 102) .  However RDCO has a l s o  i n d i c a t e d  

t h a t  t h e  imported jewelry so ld  i n  t h e  United S t a t e s  was a s s o c i a t e d  a l s o  w i t h  

RDCO's  l a b e l s  #2 o r  03. (FF 102).  There is unre fu ted  evidence t h a t  t h e  

s t r i n g  t a g  is e a s i l y  removable. (FF 111). 

The imported kukui nu t  jewelry s o l d  by RDCO w i t h  RDCO labels #2 and 13 i s  

found t o  be a n  u n f a i r  act  f o r  t h e  r easons  set f o r t h  i n  connec t ion  w i t h  t h e  

sale by respondent  Baird of kukui nu t  j ewe l ry  w i t h  Baird label 83. 

- 141 
142, 143, 144). 

The a f f i d a v i t s  p r o f f e r d  by complainant are devoid of such evidence. (FF 
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Respondent L iven  i d e n t i f i e d  one l a b e l  used i n  c o n n e c t i o n  w i t h  i t s  

imported c a n d l e n u t  (kukui n u t )  j e w e l r y .  T h i s  l a b e l  i s  i d e n t i f i e d  i n  t h i s  

o p i n i o n  as L i v e n  l a b e l  It1 and reproduced i n  f i n d i n g  114 .  

l a b e l  has  i n  b o l d  le t ters  t h e  words "Kukui Nuts H i s t o r y  o f  Hawaii." 

i n s i d e  o f  t h e  l a b e l  relates kukui  n u t s  t o  Hawaiian r o y a l t y  and states t h a t  t h e  

kukui nut  is a symbol of Hawaii. 

small s t i ck  on l a b e l  i d e n t i f y i n g  t h e  c o u n t r y  o f  o r i g i n .  (FF 114) .  

I m p o r t a t i o n  o f  kukui  nut  j e w e l r y  w i t h  L i v e n  l a b e l  #1 i s  found t o  be  an u n f a i r  

act  f o r  t h e  r e a s o n s  s t a t e d  f o r  respondent  B a i r d ' s  sale o f  imported kukui nut 

jewelry w i t h  B a i r d ' s  l a b e l  #2. 

The f r o n t  o f  the 

The 

The f r o n t  o f  t h e  label appears  t o  have a 

Respondent Pong L a i  i d e n t i f i e d  one l a b e l  used i n  c o n n e c t i o n  w i t h  i t s  

i m p o r t a t i o n  o f  kukui  nut  n e c k l a c e s .  

as Pong L a i  l a b e l  #l and reproduced i n  f i n d i n g  117.  

L a i  l a b e l  #l shows t h a t  it i s  s u b s t a n t i a l l y  i d e n t i c a l  t o  B a i r d  l a b e l  14 .  

(FF 20).  Hence f o r  t h e  r e a s o n s  s t a t e d  i n  c o n n e c t i o n  w i t h  t h e  B a i r d  label 6 4 ,  

i m p o r t a t i o n  by Pong L a i  o f  n e c k l a c e s  w i t h  Pong L a i  l a b e l  #l is found t o  be a n  

u n f a i r  act .  

T h i s  l a b e l  i s  i d e n t i f i e d  i n  t h i s  o p i n i o n  

' An examinat ion  o f  Pong 

Respondent A l i  Baba i d e n t i f i e d  one l a b e l  used i n  c o n n e c t i o n  w i t h  i t s  

i m p o r t a t i o n  o f  kukui  nut  n e c k l a c e s .  T h i s  l a b e l  i s  i d e n t i f i e d  i n  t h i s  o p i n i o n  

as Ali Baba l a b e l  #1 and reproduced i n  f i n d i n g  122 .  

i d e n t i c a l  t o  Pong L a i  l a b e l  91. (FF 1 1 7 ) .  Hence i m p o r t a t i o n  o f  kukui  nut  

jewelry w i t h  Ali Baba l a b e l  #l i s  found t o  be a n  u n f a i r  act  f o r - t h e  r e a s o n s  . 

se t  f o r t h  f o r  Pong L a i  l a b e l  #I. 

Ali Baba l a b e l  #l i s  

I n  summary t h e  a d m i n i s t r a t i v e  law judge  f i n d s  complainant  has met i t s  

burden o f  p r o o f  i n  e s t a b l i s h i n g  t h a t  B a i r d ' s  l a b e l s  #1, b2 ,  8 3 ,  #4 and #5, 

B l a i r  L a b e l s  #2 and 8 3 ,  RDCO l a b e l ' s  #2 and # 3 ,  . L i v e n  l a b e l  b l ,  Pong L a i  l a b e l  
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#l and A l i  Baba l a b e l  #l l a c k  a conspicuous  l o c a t i o n  o f  the c o u n t r y  of o r i g i n  

of t h e  a s s o c i a t e d  kukui nut  jewelry and/or  c r i t i c a l  components o f  a s s o c i a t e d  

kukui  nut  jewelry. Accordingly  t h e  a b s e n c e  o f  a conspicuous  l o c a t i o n  of t h e  

c o u n t r y  o f  o r i g i n ,  coupled w i t h  t h e  language on t h e  labels ,  and s c e n e s  on 

c e r t a i n  l a b e l s ,  a s s o c i a t i n g  t h e  jewelry w i t h  Hawaii, have a tendency  t o  

d e c e i v e  t h e  purchas ing  p u b l i c  as t o  c o u n t r y  o f  o r i g i n  o f  t h e  jewelry and/or  

i t s  c r i t i c a l  components and are u n f a i r  acts under s e c t i o n  337 i n  view of 

s e c t i o n  304(a )  of t h e  T a r i f f  Act coupled  w i t h  s e c t i o n  4 3 ( a )  o f  t h e  Lanham Act 

and s e c t i o n  5 o f  t h e  F e d e r a l  Trade Commission A c t .  

B. ImDorta t ion  and S a l e  

To invoke  t h e  s u b j e c t  matter j u r i s d i c t i o n  o f  t h e  Commission and t o  

support  a s e c t i o n  337 v i o l a t i o n ,  compla inant  KNH must prove  t h a t  t h e  a c c u s e d  

nut jewelry and parts t h e r e o f  have been imported i n t o  a n d / o r  s o l d  i n  t h e  

Uni ted  S t a t e s  w i t h  t h e  u n f a i r  l a b e l s .  

The r e c o r d  e s t a b l i s h e s  t h a t  e a c h  o f  t h e  respondents  B a i r d ,  B l a i r ,  R D C O ,  

L i v e n ,  Pong L a i ,  and A l i  Baba s o l d  i n  t h e  United S t a t e s  imported kukui  nut  

j e w e l r y  o r  jewelry made from imported p o l i s h e d  kukui n u t s  w i t h  u n f a i r  l a b e l s  

( F F  20-81 ,  145-170  f o r  B a i r d ;  FF 82-101,  171-191 f o r  B l a i r ;  FF  102-111 ,  

215-228 f o r  RDCO; FF 112-115 ,  192-205 f o r  L i v e n ;  FF 116-121 ,  229-234 f o r  Pong 

L a i ;  FF 1 2 2 - 1 2 6 ,  235-240 f o r  Ali Baba) .  The r e c o r d  f u r t h e r  e s t a b l i s h e s  t h a t  

respondent  S h i n e  Land e x p o r t e d  kukui  nut  l e i s  t o  B a i r d  c o n t a i n i n g  u n f a i r  

l a b e l s  (FF  20-81 ,  2 4 1 ,  242) .  Also  as a r e s u l t  o f  s a n c t i o n s  t h e r e  are 
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i n f e r e n c e s  t h a t  Royal Design knowingly exported kukui nut jewelry t o  RDCO f o r  

sa le  i n  Hawaii w i t h  RDCO u n f a i r  l a b e l s  A2 and A3; t h a t  O r i e n t a l  Arts knowingly 

expor t ed  po l i shed  kukui  n u t s  t o  Blair f o r  use i n  jewelry s o l d  i n  Hawaii with 

Bla i r  u n f a i r  l a b e l  #3; and t h a t  F a r l a c e  knowingly exported po l i shed  kukui n u t s  

t o  Blair  f o r  u se  i n  jewelry s o l d  i n  Hawaii w i t h  Blair u n f a i r  l a b e l  13. 

(FP 334). 

There is a l s o  evidence t h a t  Huang Hou made t h e  nut  j ewe l ry  and exported 

t h e  j ewe l ry  t o  Liven w i t h  t h e  Liven u n f a i r  l a b e l .  (FF 247). 

There is f u r t h e r  evidence t h a t  Taiwan Kyoei exported nu t  j ewe l ry  t o  Baird 

w i t h  Baird u n f a i r  l a b e l s .  (PP 127-130). 

As t o  t h e  o t h e r  respondents  named i n  t h e  n o t i c e  of i n v e s t i g a t i o n  and 

remaining i n  t h e  i n v e s t i g a t i o n ,  v i z .  RKG, and Joey Pong, t h e r e  is no evidence 

r e l a t i n g  RKG t o  any impor t a t ion  and sale. (PP 258).  The record a l s o  shows 

- 

t h a t  respondent  Joey Pong has  no t  expor t ed  nut j ewe l ry  t o  t h e  United S t a t e s  

s i n c e  1977. (FP 243).  Accordingly,  w i t h  t h e  e x c e p t i o n  of r e sponden t s  RKG and 

Joey Pong, t h e  a d m i n i s t r a t i v e  law judge f i n d s  t h a t  complainant KNH has  

e s t a b l i s h e d  t h a t  t h e  named re sponden t s  remaining i n  t h e  i n v e s t i g a t i o n  have 

imported i n t o  and/or  so ld  i n  t h e  United S t a t e s  cand lenu t  jewelry and pa r t s  

151 the reo f  .- 

C.  Domestic I n d u s t r v  

I n  pa ten t ,  trademark, o r  c o p y r i g h t  cases, t h e  domestic i n d u s t r y  is 

def ined  a s  t h e  domestic o p e r a t i o n s  of a complainant devoted t o  t h e  

i n t e l l e c t u a l  p r o p e r t y  r i g h t  a t  is sue ,  See - C e r t a i n  Cloisonne Jewe l ry ,  Inv . 

- 15 /  
Import and P a u l ' s  Imports named i n  t h e  n o t i c e  because t h e r e  was no evidence t o  
show t h a t  they have committed an u n f a i r  act .  

The i n v e s t i g a t i o n  was t e rmina ted  w i t h  r e s p e c t  t o  respondents  B e t t y ' s  
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337-TA-195 I D  a t  58 ( 1 9 8 5 ) ;  C e r t a i n  Foam E a r  P l u g s ,  Inv .  337-TA-184 USITC 

P u b l i c a t i o n  1 6 7 1  (March 1 9 8 5 ) ;  C e r t a i n  D r i l l  P o i n t  S c r e w s ,  Inv.  337-TA-116 

USITC P u b l i c a t i o n  1 3 6 5  a t  11-12  (March 1 9 8 3 ) .  T h i s  i n v e s t i g a t i o n  does  not  

i n v o l v e  i n t e l l e c t u a l  p r o p e r t y  r i g h t s  however, and thus  t h e  a p p r o p r i a t e  

d e f i n i t i o n  o f  t h e  U.S. i n d u s t r y  i s  the domest i c  f a c i l i t i e s  devoted t o  the 

p r o d u c t i o n  and sale o f  products  t h a t  are " t h e  target o f  t h e  u n f a i r  acts and 

practices." S e e  Cast I r o n  S t o v e s ,  Inv.  337-TA-69, 215  U.S.P.Q. 9 6 3 ,  967  

( 1 9 8 0 ) .  

- 

Complainant RNH and t h e  staff take t h e  p o s i t i o n  that t h e  domest i c  

i n d u s t r y  should  be d e f i n e d  as KNEi's f a c i l i t i e s  devoted t o  the p r o d u c t i o n  and 

sale o f  kukui  nut  jewelry manufactured i n  Hawaii,  from Hawaiian kukui n u t s .  

( S P o s t  a t  2 9 ,  CPost a t  49).  The s ta f f  a r g u e s  t h a t  t h e  kukui  n u t s  themselves  

must be o f  Hawaiian o r i g i n  because  if complainant  d i d  n o t  u s e  Hawaiian kukui  

n u t s  it c o u l d  n o t  complain about  others who r e p r e s e n t  f o r e i g n  n u t s  as b e i n g  

Hawaiian. (Tr. a t  1 6 5 ;  See  Complaint a t  5). - 
Complainant argued t h a t  i t s  p r o d u c t s  are made o f  t h e  kukui  nut grown and 

manufactured e n t i r e l y  i n  H a w a i i ; s /  and t h a t  the re l ie f  it  s e e k s  i s  

p r o t e c t i o n  f o r  t h i s  unique ,  domest i c  and d i s t i n c t l y  Hawaiian i n d u s t r y ,  and not  

- 1 6 /  
purchased between 10,000 and 2 0 , 0 0 0  f i n i s h e d  n u t s  a t  a U.S. Customs Auct ion.  
KNH s o l d  the jewelry made from t h e s e  n u t s  as imported. -(FF 2 8 3 ,  284) .  

Only o n c e ,  i n  August 1 9 7 9 ,  d i d  KNH u s e  imported kukui  n u t s ,  when i t  
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17/ a monopoly o r  any e x c l u s i v e  r i g h t  t o  market and s e l l  kukui nut  jewelry.- 

Complainant f u r t h e r  argued t h a t  i t  would not  be t h e  s o l e  b e n e f i c i a r y  of any 

re l ief  g ran ted  by t h e  Commission; and t h a t  any r e l i e f  would b e n e f i t  any 

manufac turer  t h a t  u ses  Hawaiian grown kukui n u t s ,  even p rov id ing  an 

oppor tun i ty  f o r  p a r t i c i p a t i o n  i n  t h e  market p l a c e  by respondents .  

1, 2) .  T r a d i t i o n a l l y ,  t h e  Commission has  no t  r equ i r ed  that raw materials or 

any s p e c i f i c  product ion  s t e p  be of U.S. o r i g i n ,  bu t  r a t h e r  has  employed a 

value-added a n a l y s i s  t o  a r r i v e  a t  i t s  d e f i n i t i o n  of a p a r t i c u l a r  domest ic  

i n d u s t r y  when a compla inant ' s  manufactur ing p rocess  invo lves  o f f s h o r e  

a c t i v i t y .  - See C e r t a i n  Airless P a i n t  Spray Pumps, Inv,  337-TA-90, 216 U.S.P.Q. 

(CPost a t  

- 17/  

j ewe l ry  a l though  t h e r e  a r e  now and from time t o  time smaller s c a l e  o p e r a t i o n s  

making Hawaiian kukui  nu t  jewel ry .  F a n t a s i a  P a c i f i c  and a man named Mr. Yuen 

hand made kukui  nu t  jewel ry  i n  commercial q u a n t i t i e s ,  but  bo th  went o u t  of  

bus iness .  F a n t a s i a ,  which imported some of t h e i r  n u t s ,  went ou t  of bus iness  

i n  1983 or 1984. (FF 259-262). (CX-5). One o t h e r  company, t h e  L i t t l e  

Hawaiian C r a f t  Shop, makes small q u a n t i t i e s  of kukui  nu t  j ewe l ry  f o r  t h e  

custom t r a d e  from Hawaiian kukui  n u t s .  This  company, however, is p r i m a r i l y  a 

r e t a i l e r ,  s e l l i n g  kukui  n u t  j ewe l ry  manufactured by KNH as w e l l  as s e l l i n g  

KNH is p r e s e n t l y  t h e  on ly  commercial p roducer  of Eawaiian kukui  nu t  

imported cand lenu t  jewel ry ,  Whether t h i s  company is  inc luded  a s  part  of t h e  

domest ic  i n d u s t r y  o r  n o t ,  would have l i t t l e  bea r ing  on t h e  i n j u r y  a n a l y s i s .  

(FF 262) 
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465, 470 ( 1 9 8 1 ) ;  C e r t a i n  Cube P u z z l e s ,  Inv.  337-TA-112, 219  U.S.P.Q. 335 

( 1 9 8 2 ) ;  C e r t a i n  Products  w i t h  Gremlins  C h a r a c t e r  D e p i c t i o n s ,  Inv.  337-TA-201, 

views o f  Chairwoman S t e r a ,  Commissioners E c k e s ,  Lodwick, and Rohr ,  a t  5 

( 1 9 8 6 ) ;  and C e r t a i n  Clo isonne  Jewelry supra  a t  59. I n  t h e  p r e s e n t  case, t h e  

raw nut  i t s e l f  adds l i t t l e  v a l u e  t o  t h e  kukui  nut jewelry, as KNH pays  less 

than  1 / 2  c e n t  f o r  e a c h  raw kukui  nut  it purchases .  ( S e e  FF 280) .  Based on 

i t s  w h o l e s a l e  s e l l i n g  price o f  $9.00 f o r  a b l a c k  30-nut l e t ,  t h e  raw n u t s  add 

o n l y  about  1 .5  p e r c e n t  t o  t h e  v a l u e  o f  t h e  l e i s  produced by KNH. 

- 

(FF 286) .  

T h e r e f o r e ,  KNH's kukui nut  jewelry would s t i l l  l i k e l y  be c o n s i d e r e d  "Hawaiian" 

under Commission p r e c e d e n t ,  assuming a n  i n t e l l e c t u a l  p r o p e r t y  r i g h t  was 

i n v o l v e d ,  even  if t h e  kukui  nut  i t s e l f  o r i g i n a t e d  o f f s h o r e .  

The a d m i n i s t r a t i v e  law judge  f i n d s  t h a t  t h e  u n f a i r  act a l l e g a t i o n s  i n  

t h i s  i n v e s t i g a t i o n  p l a y  a r o l e  in d e f i n i n g  t h e  U.S. i n d u s t r y  d e f i n i t i o n  i n  

t h a t  t h e  a l l e g e d  u n f a i r  acts  i n v o l v e  t h e  o r i g i n  o f  t h e  kukui  n u t s  o f  t h e  

jewelry i n  i s s u e .  A c c o r d i n g l y ,  i t  i s  found t h a t  t h e  U.S. i n d u s t r y  d e f i n i t i o n  

r e q u i r e s  t h a t  t h e  kukui  n u t s  be grown i n  Hawaii and that t h e  domest i c  i n d u s t r y  

c o n s i s t s  o f  t h e  o p e r a t i o n s  o f  KNH devoted  t o  t h e  p r o d u c t i o n  o f  kukui  nut 

j e w e l r y  from Hawaiian grown kukui n u t s .  

D. E f f i c i e n t  and Economic ODerat ion 

I n  o r d e r  t o  p r e v a i l  under s e c t i o n  3 3 7 ,  a complainant  must e s t a b l i s h  that 

t h e  domest i c  i n d u s t r y  i s  e f f i c i e n t l y  and e c o n o m i c a l l y  operated .  The - 

g u i d e l i n e s  set f o r t h  by t h e  Commission t o  assess whether  a domest i c  i n d u s t r y  

i s  e f f i c i e n t l y  and e c o n o m i c a l l y  o p e r a t e d  i n c l u d e :  

and manufacturing f a c i l i t i e s ;  ( 2 )  inves tment  i n  r e s e a r c h  and development ;  

( 3 )  p r o f i t a b i l i t y  o f  the r e l e v a n t  product  l i n e ;  (4) s u b s t a n t i a l  e x p e n d i t u r e s  

in a d v e r t i s i n g ,  promotion,  and development of consumer g o o d w i l l ;  ( 5 )  e f f e c t i v e  

(1) u s e  o f  modern equipment 
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q u a l i t y  c o n t r o l  programs; and ( 6 )  i n c e n t i v e  compensation and f r i n g e  b e n e f i t  

programs for employees. 

Inv. 337-TA-110, 218 U.S.P.Q. 348 (1982);  C e r t a i n  Coin Operated Audio v i s u a l  

-9 Games Inv. 337-TA-105, 216 U.S.P.Q. 1106 (1982);  and C e r t a i n  S l i d e  F a s t e n e r  

S t r i n g e r s  and Machines, Inv. 337-TA-85, 216 U.S.P.Q. 907 (1981). 

See C e r t a i n  Methods f o r  Extruding P la s t i c  Tubing, - 

Complainant KNH began manufactur ing kukui nu t  j ewe l ry  i n  1970, and 

i n c o r p o r a t e d  i n  1972. (FF 263). KNE i s  j o i n t l y  owned by M r .  Bunzie Ringer 

and h i s  w i f e  Emma, each of whom OM 50 p e r c e n t  of t h e  28,000 o u t s t a n d i n g  

s h a r e s  of s t o c k  i n  K". (FF 269). For c u r r e n t  product ion of kukui nu t  

j ewe l ry ,  K" leases 10,000 squa re  f e e t ,  of which 6,500 are  used f o r  product ion 

purposes  and 1,500 squa re  f e e t  are f o r  o f f i c e  space and re ta i l  sales. (See 

FF 264-268). Th i s  f a c i l i t y  i s  l o c a t e d  in Waialu, Oahu, Hawaii. (FF 264). 

- 

Although K" p r e s e n t l y  employs 1 4  workers ( i n c l u d i n g  Bunzie and Emma Ringe r ) ,  

o n l y  8 f u l l  time and 1 p a r t  time are devoted t o  t h e  p roduc t ion  and sale of 

kukui nu t  jewelry.  (FF 272-278). KN"s kukui nut  o i l  product ion employs one 

p a r t  time and one f u l l  time employee. (FF 276, 278). 

KN"s produc t ion  p rocess  f o r  kukui nu t  jewelry i n v o l v e s  s e v e r a l  s t e p s .  

Firs t ,  KNH purchases  kukui n u t s  from independent p i c k e r s  who g a t h e r  t h e  raw 

n u t s  from trees t h a t  grow wild i n  Hawaii on p r i v a t e  and s t a t e  lands.  

(FF 279). 

After purchasing t h e  raw n u t s ,  KNH s o r t s  t h e  n u t s  f o r  d e f e c t s  and d r i e s  them. 

KNH pays less than 1 / 2  c e n t  p e r  nut  t o  t h e s e  p i c k e r s .  (FF 280). 

(FF 287(a ) ) .  The kukui n u t s  are then  tumbled t o  rough down t h e  n u t s ,  and 
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d r i l l e d .  The meat is t h e n  removed from the kukui n u t s  and the  nuts  d r i e d  and 

s h o r t e d  by c o l o r .  

i n i t i a l  tumbl ing ,  t h e  kukui  n u t s  are trimmed by hand wi th  a s a n d e r ,  and t h e n  

tumbled a g a i n  w i t h  a special compound t o  remove sanding marks. ( F F  2 8 7 ( e ) ) .  

T h e r e a f t e r  t h e  kukui  n u t s  are p o l i s h e d  i n  a special t u m b l e r ,  s o r t e d  as t o  

s i z e ,  and s t r u n g .  The s o r t i n g  and s t r i n g i n g  o p e r a t i o n  are done c o n c u r r e n t l y  

and take a b o u t  10 t o  1 5  minutes  f o r  a 30-nut l e i .  

f i n i s h e d  jewelry are touched up, which i n v o l v e s  b u f f i n g  and p o l i s h i n g ,  (FF 

2 8 7 ( j ) ) .  (FF 

2 8 7 ( a - j ) ) .  KN"s f a c e t e d  kukui  nut  jewelry i n v o l v e s  a n  extra step o f  

diamond-cutting t h e  kukui  nuts .  

5 0 0 , 0 0 0  f i n i s h e d  n u t s  p e r  month. (FF 282) .  I n  FY ( f iscal  year) 1 9 8 5 ,  KNH 

(FF  2 8 7 ( c ) ) .  For i m p e r f e c t i o n s  not  removed w i t h  t h e  

(FF 2 8 7 ( f , g ) ) .  The 

Each o f  t h e  tumbling o p e r a t i o n s  take between 4 and 36 hours.  

(FF 2 8 7 ( j ) ) .  KNH has  t h e  capacity t o  produce 

I f i n i s h e d  5 5 0 , 0 0 0  n u t s  f o r  u s e  i n  jewelry, well below i t s  annual  capacity. (FF 

305) .  Due t o  c o m p e t i t i o n  i n  t h e  kukui nut  jewelry b u s i n e s s ,  KNH began t o  

produce p r o d u c t s  u s i n g  kukui  nut  o i l ,  and KNH has been p r o f i t a b l e  i n  t h i s  

b u s i n e s s  s i n c e  1984 .  (FF 3 0 2 ,  303) .  

The manufacturing p r o c e s s  a t  KNH is l a b o r  i n t e n s i v e  because  47 p e r c e n t  o f  

the c o s t  o f  p r o d u c t i o n  o f  kukui nut  jewelry was accounted  f o r  by d i r e c t  l a b o r  

c o s t s  i n  FY 1985.  

KNH f o r  f i v e  t o  t e n  years. (PP 293) .  Some o f  t h e s e  employees, f o r m e r l y  

employed i n  s u g a r  o r  p ineapple  f i e l d s ,  have been r e t r a i n e d  by KNH t o  work on 

kukui  nut jewelry and KNH pays them above minimum wage, even  dur ing  t r a i n i n g .  

( F F  294-295).  

(FF 288) .  Most o f  K N " s  employees have been employed by 

U n t i l  approximate ly  one year a g o ,  KNH o f f e r e d  i t s  employees - 
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medical i n s u r a n c e ,  p a i d  v a c a t i o n  and h o l i d a y s ,  and a bonus system. However, 

t h e s e  b e n e f i t s  have been t e m p o r a r i l y  suspended due t o  W ' s  f i n a n c i a l  

s i t u a t i o n .  (FF  296) .  KNH i s  i n  bankruptcy proceedings .  ' ( F F  300-302).  

KNH has  expended between $ 1 5 , 9 2 8  and $ 9 1 , 1 3 6  on a d v e r t i s i n g  and 

promotion,  a l though s i n c e  a t  least  FY 1 9 8 2 ,  t h e s e  e x p e n d i t u r e s  also i n c l u d e d  

a d v e r t i s i n g  and promotion f o r  kukui  nut  o i l ,  which K" a d v e r t i s e s  j o i n t l y  w i t h  

i t s  kukui nut  jewelry. (FF 290-291;  FF 297) .  I n  a d d i t i o n  t o  a d v e r t i s i n g  and 

promoting i t s  p r o d u c t s  through a d v e r t i s e m e n t s ,  KBH places i t s  own special 

d i s p l a y  r a c k s  i n  i t s  cus tomer ' s  stores. (FF 298) .  KNH o f f e r s  free f a c t o r y  

t o u r s  t o  t h e  p u b l i c ,  and a n  a v e r a g e  o f  60 people  v i s i t  t h e  f a c t o r y  d a i l y .  

(FF  299).  

KNH has  100 p e r c e n t  q u a l i t y  c o n t r o l .  During t h e . m a n u f a c t u r i n g  p r o c e s s ,  

t h e  n u t s  are s o r t e d  f a r  c o l o r  and s i z e ,  and are i n s p e c t e d  f o r  q u a l i t y  a t  t h e  

end of t h e  manufac tur ing  p r o c e s s .  (FF 292) .  Approximately 1 2  kukui nut  l e i s  

are r e t u r n e d  t o  KNH e a c h  month, f o r  a n  e s t i m a t e d  r e t u r n  rate o f  less t h a n  1 

p e r c e n t  i n  FY 1 9 8 5 ,  based on a sales price o f  $9.00 f o r  a 30-nut l e i  and t o t a l  

sales o f  $ 2 0 3 , 6 2 8 .  ( F F  2 8 9 ,  2 8 6 ,  300) .  

KNH o p e r a t e d  p r o f i t a b l y  b e f o r e  FY 1981. (FF  300-301).  I n  FY 1 9 8 3 ,  K N " s  

l o s s e s  were $ 9 1 , 8 7 6 ,  o r  35 p e r c e n t  o f  i t s  sales,  and on May 9 ,  1 9 8 4 ,  KNH f i l e d  

f o r  bankruptcy under Chapter  11 o f  t h e  Bankruptcy Code. (FF 300-302).  

However, n e g a t i v e  p r o f i t a b i l i t y  -- p e r  se does  n o t  lead t o  t h e  c o n c l u s i o n  t h a t  a n  

i n d u s t r y  i s  i n e f f i c i e n t  and uneconomic, as it i s  o n l y  one f a c t o r  t o  be 

c o n s i d e r e d  among o t h e r s .  ( S e e  Aramid F i b e r s ,  Inv. 337-TA-194, I D  a t  83-85 

( 1 9 8 5 ) ) .  A d d i t i o n a l l y ,  n e g a t i v e  p r o f i t s  c a n  i n  part re f lec t  t h e  e f fects  o f  

c o m p e t i t i o n  from i m p o r t s ,  r a t h e r  t h a n  i n e f f i c i e n t  and uneconomic b e h a v i o r  

i n t e r n a l  t o  t h e  i n d u s t r y .  Although o t h e r  economic f a c t o r s  a l s o  a d v e r s e l y  

a f f e c t e d  the i n d u s t r y ,  i n  i t s  bankruptcy s t a t e m e n t  K" a t t r i b u t e s  i t s  poor  

- 
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f i n a n c i a l  s i t u a t i o n  i n  part t o  import c o m p e t i t i o n ,  and the i n j u r y  a n a l y s i s  

below s u p p o r t s  a d e t e r m i n a t i o n  that imports c o n t r i b u t e d  t o  KN"s f i n a n c i a l  

problems. (PP 302) .  

For t h e  above r e a s o n s ,  KN"s kukui nut  i n d u s t r y  is found t o  be 

e f f i c i e n t l y  and e c o n o m i c a l l y  operated .  

E. S u b s t a n t i a l  I n j u r y  

Under s e c t i o n  337 compla inant  KNH bears t h e  burden o f  e s t a b l i s h i n g  that 

the i m p o r t a t i o n  and sale o f  t h e  a c c u s e d  product  has " . . . the  e f fec t  o r  

tendency. . .  t o  d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  t h e  domestic i n d u s t r y . . . " .  

T h i s  e lement  r e q u i r e s  proof ,  separate from and independent o f ,  proof  o f  t h e  

u n f a i r  acts.  

practice is based upon false a d v e r t i s i n g ,  or something o t h e r  t h a n  a p a t e n t ,  

C e r t a i n  Foam E a r p l u g s  supra  at 114. When t h e  u n f a i r  trade 

I 

trademgrk o r  c o p y r i g h t ,  t h e  burden o f  proof w i t h  respect t o  i n j u r y  i s  greater 

because  o f  t h e  a b s e n c e  o f  any e x c l u s i v e  r i g h t s .  T e x t r o n  V. U.S. I n t e r n a t i o n a l  

Trade Commission, 7 5 3  F.2d 1019, 1 0 2 8 ,  224  U.S.P.Q. 6 2 5 ,  6 3 1  (Fed. Cir. 

1985) .  Hence KNH must meet a str icter  s tandard  o f  proof  t o  e s t a b l i s h  i n j u r y  

t h a n  that u s u a l l y  r e q u i r e d  by t h e  Commission i n  p a t e n t ,  trademark or c o p y r i g h t  

based i n v e s t i g a t i o n s .  C e r t a i n  Compound A c t i o n  Metal C u t t i n g  S n i p s ,  

337-TA-197, - Id .  a t  1 0 7  ( 1 9 8 5 ) ,  

The Commission may examine s e v e r a l  f a c t o r s  t o  determine  whether  t h e  

domest i c  i n d u s t r y  has been " s u b s t a n t i a l l y  i n j u r e d "  i n c l u d i n g ,  but  n o t  l i m i t e d  

t o :  (1) s i g n i f i c a n t  r e d u c t i o n  in sales;  ( 2 )  loss o f  market s h a r e ;  (3) decrease 

i n  employment; ( 4 )  l o s t  c u s t o m e r s ;  (5) d e c r e a s e d  product ion  and p r o f i t a b i l i t y ;  

and ( 6 )  volume of imports and capacity t o  i n c r e a s e  imports. L a r g e  Video 

M a t r i x  D i s p l a y  Sys tems ,  Inv.  337-TA-75, CD a t  23 ( 1 9 7 9 ) ;  C e r t a i n  Drill P o i n t  

Screws for Drywall C o n s t r u c t i o n ,  supra  a t  1 8 ;  C e r t a i n  S p r i n g  Assemblies, Inv .  

337-TA-47, RD a t  4 (1979)  and C e r t a i n  Clo isonne  Jewelry, s u p r a ,  E. a t  64.  
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P r o o f  o f  s u b s t a n t i a l  i n j u r y  a l o n e  i s  not  enough t o  f i n d  a v i o l a t i o n  of 

s e c t i o n  337. There  must be e v i d e n c e  t h a t  a c a u s a l  r e l a t i o n s h i p  exis ts  between 

t h e  a l l e g e d  u n f a i r  acts  and the i n j u r y  s u f f e r e d  by t h e  domest i c  i n d u s t r y .  

Foam E a r p l u g s  supra a t  114 .  If t h e  u n f a i r  a c t s  by respondents  are not  shown 

t o  have caused  t h e  domest i c  i n d u s t r y ' s  economic l o s s  t h e r e  c a n  be no v i o l a t i o n  

of s e c t i o n  337.  Video Matrix D i s p l a y ,  supra  RD a t  133 .  

(1) I n d u s t r y  C o n d i t i o n  

Complainant KN"s g r o s s  sales of kukui  nut  j e w e l r y  have d e c l i n e d  s t e a d i l y  

from $ 6 4 6 , 7 8 2  i n  FY ( f iscal  year) 1980 (June 1,  1 9 7 9  t o  May 3 1 ,  1 9 8 1 )  t o  

$ 2 0 3 , 6 2 8  i n  f i s c a l  y e a r  1985 .  

(June-December), KN"s kukui  nut jewelry sales t o t a l e d  $ 1 0 1 , 8 0 2 .  

Concurrent  w i t h  KN"s d e c l i n e  i n  sales was a d e c l i n e  i n  employment. ?3?"s 

p r o d u c t i o n  and sales workforce  d e c l i n e d  from 36 employees i n  1981 t o  about  9 

employees i n  1985 .  (FF 278) .  Although K" has t h e  capacity t o  f i n i s h  6 

m i l l i o n  n u t s  per year f o r  u s e  i n  kukui nut  jewelry, it f i n i s h e d  a t o t a l  o f  

o n l y  5 5 0 , 0 0 0  kukui  n u t s  i n  F'Y 1 9 8 5 ,  well below i t s  capacity. (FF 2 8 2 ,  305) .  

(FF 300) .  F o r  t h e  l a s t  s e v e n  months o f  1 9 8 5  

(FF  304) .  

After having i t s  most p r o f i t a b l e  year f o r  kukui nut jewelry i n  f i s c a l  

year 1 9 8 0 ,  KNH s u s t a i n e d  

KNH f i l e d  f o r  bankruptcy 

from tung n u t x '  jewelry 

n e t  l o s s e s  from FY 1 9 8 1  t o  FY 1985.  ( F F  300-301) .  

i n  May 1 9 8 4 ,  and a t t r i b u t e d  i t s  losses t o  c o m p e t i t i o n  

imported from Taiwan and t o  r e c e s s i o n a r y  

p r e s s u r e s .  (FP 302).  One r e s p o n s e  of KNH t o  i t s  l o s s e s  in t h e  kukui nut  

jewelry b u s i n e s s  was t o  d i v e r s i f y  i n t o  t h e  product ion  o f  kukui  nut o i l  

p r o d u c t s ,  which has  earned p o s i t i v e  p r o f i t s  s i n c e  FY 1982 .  (FF  303) .  S i n c e  

- 1 8 1  
unders tanding  t h a t  the imported n u t s  were o f  t h e  species, a l e u r i t i e s  moluccana 
o r  c a n d l e n u t ,  and n o t  a l e u r i t i e s  trisperma or tung nut as he b e l i e v e d  a t  the 
time KNH f i l e d  for bankruptcy. (FF 302) .  

Mr. R i n g e r  t e s t i f i e d  that a f t e r  September 1 9 8 4 ,  i t  became his  
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FY 1983  KNH has managed t o  reduce a b s o l u t e  l o s s e s  and the r a t i o  o f  n e t  l o s s e s  

t o  n e t  sa les ,  due t o  i t s  kukui nut o i l  b u s i n e s s .  (FF 300-303).  However, this  

s e c t o r  of K " ' s  b u s i n e s s  i s  n o t  c o n s i d e r e d  part  o f  t h e  domest i c  i n d u s t r y  i n  

t h i s  i n v e s t i g a t i o n .  

KN"s kukui  nut  jewelry b u s i n e s s  l o s t  $ 2 2 , 7 0 2 ,  o r  about  11 percent o f  i t s  

n e t  sales i n  FY 1985.  (FF 300) .  From FY 1 9 8 1  through FY 1 9 8 5  KNH has  

s u f f e r e d  a n e t  l o s s  of $ 2 3 3 , 4 8 0 . 0 0  i n  i t s  j e w e l r y  b u s i n e s s .  ( F F  3 0 0 ) .  

( 2 )  Market S h a r e  

The t o t a l  kukui nut  jewelry market (based  on KNH sales and sales o f  t h e  

f o u r  l a r g e s t  w h o l e s a l e r s  B a i r d ,  B l a i r ,  RDCO and Liven  o f  imported kukui  nut  

jewelry) d e c l i n e d  from $ 5 9 0 , 8 9 5  i n  1981 t o  $ 2 9 6 , 0 4 2  i n  1 9 8 5 ,  or  by S O X ,  

providing  some i n d i c a t i o n  o f  t h e  s e v e r i t y  o f  t h e  o v e r a l l  d e c l i n e  i n  t h e  kukui  I 

n u t  jewelry market.- ''' (FF 318) .  Although t h i s  d e c l i n e  has  n o t  been shown 

t o  be due sole ly  t o  i m p o r t s ,  t h e r e  i s  e v i d e n c e  t h a t  t h e  imported nut jewelry 

had a n  a d v e r s e  impact on t h e  g e n e r a l  kukui  nut  jewelry market.  Mr. R i n g e r  

t e s t i f i e d  a t  d e p o s i t i o n  t h a t  s e v e r a l  o f  h i s  l a r g e s t  cus tomers  s topped 

purchas ing  any kukui nut  jewelry because  o f  cus tomer  c o n f u s i o n  o v e r  t h e  - 
v a r i a n c e  i n  price,  q u a l i t y  and o r i g i n  o f  t h e  d i f f e r e n t  kukui  nut  jewelry be ing  

s o l d  by reta i lers .  (FF 324) .  M r .  R i n g e r ' s  t e s t i m o n y  has n o t  been r e b u t t e d .  

Based on K N " s  sales and sales o f  B a i r d ,  B l a i r ,  RDCO, and L iven  o f  

imported c a n d l e n u t  jewelry t o  t h e  r e t a i l  market, import m a r k e t - s h a r e  i n c r e a s e d  

from about  4 p e r c e n t  i n  1981 t o  4 1  p e r c e n t  i n  1 9 8 4 ,  and t h e n  d e c l i n e d  t o  3 1  

- 1 9 1  
r e p r e s e n t a t i v e  o f  t h e  v a r i o u s  o t h e r  respondents .  B a i r d  imported jewelry and 
l o o s e  n u t s  from S h i n e  Land and Taiwan K y o e i ;  RDCO imported d i r e c t l y  from Royal  
Des ign ;  L i v e n  imported jewelry from Haung Hou; and B l a i r  imported l o o s e  nuts  
from O r i e n t a l  Arts and Farlace and purchased imported l e i s  from A l i  Baba and 
Pong L a i .  ( S e e  s u p r a ,  a t  25 ) .  Thus t h e  market s h a r e  a n a l y s i s ,  while it 
f o c u s e s  o n l y  on f o u r  o f  the r e s p o n d e n t s ,  c o v e r s  t h e  market a c t i v i t y  o f  a l l  o f  
t h e  respondents .  

B a i r d ,  B l a i r ,  RDCO and L i v e n  a r e  focused  on i n  t h i s  a n a l y s i s  as 

-- 

34 



p e r c e n t  i n  1985. ( F F  3 1 8 ,  See FF 16R, 1 8 9 ,  205, 227). Import f i g u r e s  i n c l u d e  - 
o n l y  imports  of f i n i s h e d  jewelry, and n o t  imports  o f  f i n i s h e d  l o o s e  n u t s  that 

201 are s t r u n g  i n  Hawaii and t h e n  sold. -  

The v a l u e  of l o o s e  c a n d l e  nut  imports was small r e l a t i v e  t o  f i n i s h e d  

c a n d l e n u t  l e i  imports. (Compare FF  318  and 322) .  Although t h e r e  are no exact 

f i g u r e s  w i t h  respect t o  t h e  v a l u e  added by t h e  s t r i n g i n g  o p e r a t i o n  in Hawaii, 

t h e  r e c o r d  shows t h a t  most o f  t h e  v a l u e  o f  c a n d l e n u t  jewelry o c c u r s  i n  

t r a n s f o r m i n g  t h e  raw nut  t o  a f i n i s h e d  n u t ,  r a t h e r  t h a n  i n  t h e  s t r i n g i n g  

o p e r a t i o n .  The r e c o r d  a l s o  i n d i c a t e s  t h a t  t h e  l o o s e  

imported n u t s  t h a t  are s t r u n g  i n t o  jewelry i n  Hawaii had a l r e a d y  been 

p o l i s h e d ,  c l e a n e d ,  and d r i l l e d  o f f s h o r e .  (FF 1 4 8 ,  1 7 2 ) .  T h e r e f o r e ,  sales o f  

c a n d l e n u t  jewelry s t r u n g  i n  Hawaii from l o o s e  f o r e i g n  n u t s  should a l s o  be 

i n c l u d e d  i n  t h e  market s h a r e  a n a l y s i s .  Because  imports  o f  loose n u t s  are 

s m a l l  r e l a t i v e  t o  imports o f  completed jewelry such  i n c l u s i o n  would have t h e  

e f fect  o f  i n c r e a s i n g  t h e  above import p e n e t r a t i o n  p e r c e n t a g e s  by a few 

p e r c e n t a g e  p o i n t s  a t  most. (FF 3 1 8 ,  3 2 2 ) .  

( S e e  - FF 2 8 7 ( a - j ) ) .  

( 3 )  P r i c e s  and L o s t  S a l e s  

The 30-nut l e i  accounted  f o r  about  90 p e r c e n t  o f  t h e  w h o l e s a l e  v a l u e  o f  

imported c a n d l e n u t  le is  s o l d  by B a i r d ,  B l a i r ,  L i v e n ,  and RDCO dur ing  t h e  

1981-85  p e r i o d .  

t h e r e f o r e  r e p r e s e n t a t i v e  o f  o v e r a l l  price c o m p e t i t i o n .  . I n  1984-85 ,  t h e  import  

(FF 3 1 9 ) .  P r i c e  comparisons  f o r  t h i s  p a r t i c u l a r  product  are 

yO&y T- ermined not  t o  c o n s t i t u t e  an u n f a i r  act. The r e c o r d  c o n t a i n s  no e v i d e n c e  
t h a t  would a l l o w  a breakout  t o  be made f o r  B l a i r ' s  sales.  N o n e t h e l e s s ,  even 
i f  a l l  o f  B l a i r ' s  s a l e s  are exc luded f o r  t h e  market s h a r e  a n a l y s i s ,  import 
market s h a r e  would s t i l l  be s i g n i f i c a n t .  (FF 189 ,  318) .  

S a l e s  by B l a i r  would i n c l u d e  kukui  nut  jewelry b e a r i n g  B l a i r  label  I1 
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w h o l e s a l e  price ranged from $2 .50  t o  $4.74, compared t o  K " ' s  w h o l e s a l e  price 

o f  $9 .00  f o r  i t s  l o w e s t - p r i c e d  30-nut n e c k l a c e  ( b l a c k ,  u n f a c e t e d ) .  ( F F  286) .  

KNH has  n o t  r a i s e d  i t s  w h o l e s a l e  price f o r  kukui nut j e w e l r y  o v e r  t h e  last 1 7  

years. (FF 321) .  

( 4 )  L o s t  S a l e s ,  Common CustOmers 

Complainant KNH's sales t o  i t s  l a r g e s t  cus tomers  have s t e a d i l y  d e c l i n e d  

o v e r  t h e  l a s t  f i v e  years. (FP 334) .  F o r  i n s t a n c e ,  in 1980 Duty Free Shoppers 

purchased o v e r  worth o f  KNH's c a n d l e n u t  jewelry products .  I n  1 9 8 5  

t h e y  purchased o n l y  worth o f  KNH's nut  jewelry, which amounts t o  a n  

d e c l i n e .  (FF 334) .  L iven  has made sales o f  nut j e w e l r y  t o  

( F F  315).  S i m i l a r l y ,  t h e  purchases  o f  

I nut  jewelry p r o d u c t s  from KNH have d e c l i n e d  more than  from 1980 t o  1985 .  

(FF 334) .  B a i r d  admit ted  s e l l i n g  imported nut  jewelry t o  t h e  

(FF 315) .  Overall t h e r e  i s  e v i d e n c e  of r e c o r d  that 

respondents  have s o l d  imported nut  jewelry t o  a t  least t e n  o f  KN"s m a j o r  

customers .  (FF 315) .  There  i s  a l s o  e v i d e n c e  that imported nut jewelry 

products  have been s o l d  t o  a t  least  25 o t h e r  r e t a i l  o u t l e t s  and numerous 

vending c a r t s .  (FF 316) .  

The r e c o r d  shows that t h e  a c t u a l  q u a n t i t y  o f  imports  o f  kukui  nut jewelry 

and p o l i s h e d  kukui n u t s  i s  unknown because  s e v e r a l '  o f  t h e  respondents  have 

f a i l e d  t o  make d i s c o v e r y  o r  participate in t h e  i n v e s t i g a t i o n .  Adverse 

i n f e r e n c e s  have been drawn a g a i n s t  e a c h  o f  t h e  respondents  Royal  D e s i g n ,  

O r i e n t a l  Arts, F a r l a c e  and S h i n e  Land, (FF 335) .  Those a d v e r s e  i n f e r e n c e s  

e s t a b l i s h  t h a t  s a i d  respondents  have knowingly e x p o r t e d  a s u b s t a n t i a l  amount 

o f  l o o s e  p o l i s h e d  kukui  n u t s  o r  f i n i s h e d  kukui  nut  j e w e l r y  t o  t h e  United 
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S t a t e s ;  t h a t  each have the capacity and i n t e n t  t o  f u r t h e r  p e n e t r a t e  the U.S. 

kukui  nut  j e w e l r y  market and t h a t  e a c h  o f  t h e  kukui nut  jewelry products  o f  

R o y a l  Des ign ,  O r i e n t a l  Arts, F a r l a c e  and S h i n e  Land are d i r e c t l y  c o m p e t i t i v e  

w i t h  c o m p l a i n a n t ' s  kukui nut  jewelry. 

Diamond Coated T e x t i l e  Machinery Components, Inv.  337-TA-160, Order No. 43 a t  

7-8 ,  i s s u e d  March 2 9 ,  1 9 8 4 ;  C e r t a i n  Amorphous Metal A l l o y s  and Amorphous Metal 

Articles,  Inv .  337-TA-143, USITC P u b l i c a t i o n  1 6 6 4 ,  F i n d i n g  o f  Fact 446 a t  

(FF 335) .  - S e e  C e r t a i n  Composite 

127-128 (November 1 9 8 4 ) ;  C e r t a i n  M u l t i c e l l u l a r  P l a s t i c  F i l m ,  Inv.  337-TA-54, 

Order No. 3 ,  i s s u e d  October  3 1 ,  1 9 7 8 ;  C e r t a i n  S t e e l  Rod T r e a t i n g  Apparatus ,  

Inv.  337-TA-97, Order No. 2 2 ,  i s s u e d  Nay 20, 1981; C e r t a i n  M i n i a t u r e  Hacksaws, 

Inv.  337-TA-237, N o t i c e  o f  Commission D e c i s i o n  Denying Court Enforcement of 

Subpoena, i s s u e d  June 1 2 ,  1986. 

KNH h a s  provided s u f f i c i e n t  documentat ion of d i r e c t  c o m p e t i t i o n ,  l o s t  

sales and u n d e r s e l l i n g  by respondents .  S e e  Clo isonne  Jewelry supra a t  6 6  

(1981). A c c o r d i n g l y ,  t h e  a d m i n i s t r a t i v e  law judge  f i n d s  that compla inant  has  

- 

met i t s  burden o f  showing i n j u r y  as well as t h e  r e q u i s i t e  nexus between t h e  

i n j u r y  s u f f e r e d  and t h e  u n f a i r  ac t s ,  

F. Tendencv t o  I n j u r e  

When a n  assessment  of t h e  market i n  t h e  p r e s e n c e  o f  t h e  accused  imported 

product  demonstra tes  r e l e v a n t  c o n d i t i o n s  o r  c i r c u m s t a n c e s  from which p r o b a b l e  

f u t u r e  i n j u r y  c a n  be i n f e r r e d ,  a tendency t o  s u b s t a n t i a l l y  i n j u r e  t h e  domest i c  

i n d u s t r y  has  been shown. C e r t a i n  Combination L o c k s ,  Inv .  337-TA-45, RD a t  24 

( 1 9 7 9 ) .  R e l e v a n t  c o n d i t i o n s  o r  c i r c u m s t a n c e s  may i n c l u d e  f o r e i g n  c o s t  

advantage and p r o d u c t i o n  c a p a c i t y ,  a b i l i t y  o f  t h e  imported product  t o  

u n d e r s e l l  compla inant ' s  p r o d u c t ,  and t h e  p o t e n t i a l  and i n t e n t i o n  t o  p e n e t r a t e  
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the United S t a t e s  market .  C e r t a i n  Methods f o r  Extruding  P l a s t i c  Tubing, Inv. 

337-TA-110, 218  U.S.P.Q. 348  ( 1 9 8 2 ) ;  R e c l o s a b l e  P l a s t i c  B a g s ,  337-TA-22 1 9 2  

U.S.P.Q. 674 .  The l e g i s l a t i v e  h i s t o r y  o f  s e c t i o n  337 i n d i c a t e s  t h a t  ”where 

u n f a i r  methods and acts have r e s u l t e d  i n  c o n c e i v a b l e  loss o f  sa les ,  a tendency 

t o  s u b s t a n t i a l l y  i n j u r e  such  i n d u s t r y  has  been  e s t a b l i s h e d . ”  

o f  1 9 7 3 ,  Repor t  of the House Com. on Ways and Means, H. Rep. No. 93-571 ,  9 3  

Cong. 1st S e s e .  a t  78  ( 1 9 7 3 ) ,  c i t i n g  I n  re Von Clem, 108 U.S.P.Q. 371  

(C.C.P.A. 1 9 5 5 ) .  Although t h i s  l e g i s l a t i v e  h i s t o r y  s u g g e s t s  a low t h r e s h o l d  

Trade Reform Act 

w i t h  respect t o  t h e  “tendency” language o f  s e c t i o n  3 3 7 ,  t h e  i n j u r y  has  t o  be  

o f  a s u b s t a n t i v e  and c l e a r l y  f o r e s e e n  t h r e a t  t o  t h e  f u t u r e  o f  t h e  i n d u s t r y ,  

not  based on a l l e g a t i o n ,  c o n j e c t u r e ,  o r  mere p o s s i b i l i t y .  C e r t a i n  B r a i d i n g  

Machines ,  Inv.  337-TA-130, USITC P u b l i c a t i o n  1 4 3 5  (October 1 9 8 3 ) ;  Expanded 

U n s i n t e r e d  P o l y t e t r a f l o u r o e t h y l e n e  i n  Tape Form, Inv.  337-TA-4, USITC 

P u b l i c a t i o n  7 6 9 ,  ( A p r i l  1 9 7 6 ) .  

I 

Based on t h e  above c r i t e r i a ,  t h e r e  exists  a tendency t o  i n j u r e  t h e  

domest i c  kukui nut jewelry i n d u s t r y  by r e a s o n  o f  imports .  Respondents have 

demonstrated t h e i r  w i l l i n g n e s s  and c a p a c i t y  t o  a c t i v e l y  compete i n  t h e  U.S. 

market .  F i r s t ,  imports  r e p r e s e n t  a s i g n i f i c a n t  s h a r e  o f  t h e  candlenut  jewelry 

market, even though import market s h a r e  has d e c r e a s e d  i n  1985 .  (FF 318) .  

Respondents B a i r d  and L iven  c o n t i n u e d  t o  se l l  imported c a n d l e  nut  jewelry i n  

1985 .  (FF 1 6 6 ,  1 6 9 ,  1 9 7 ,  198).21’ W h o l e s a l e r s  o f  imported candlenut  

j e w e l r y  have purchased from s e v e r a l  r e s p o n d e n t s ,  i n d i c a t i n g  t h e i r  s o u r c e s  o f  

imported c a n d l e n u t  jewelry a r e  q u i t e  broad. F o r  example, B a i r d ‘ s  s o u r c e s  o f  

supply i n c l u d e  respondents  Taiwan Kyoei  and S h i n e  Land. (FF 146). B l a i r  has  

purchased l o o s e  f i n i s h e d  c a n d l e n u t s  from O r i e n t a l  Arts, and F a r l a c e ,  and has 

- 21/  
candlenut  j e w e l r y  i n  t h e  Uni ted  S t a t e s  (FF  1 1 3 ) ,  the r e c o r d  does  n o t  show 
anyth ing  t o  prevent  RDCO from import ing  kukui  nut  j e w e l r y  i n  t h e  f u t u r e .  

Although RDCO has s t a t e d  t h a t  i t  i s  n o t  p r o j e c t i n g  any f u r t h e r  sales o f  
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p u r c h a s e d  f i n i s h e d  c a n d l e n u t  jewelry from A l i  Baba and Pong L a i .  (FF 1 7 4 ,  

175) .  L i v e n  imports  d i r e c t l y  from L i v e n  6 Company i n  Taiwan. (FF  1 9 3 ) .  RDCO 

has imported d i r e c t l y  from Royal  Des ign  in Taiwan. (FF  215-216) .  

Respondents'  c o n t i n u e d  a b i l i t y  t o  compete i n  t h e  domest i c  kukui nut  

jewelry market  i s  demonstrated by their  price c o m p e t i t i v e n e s s  r e l a t i v e  t o  

compla inant  KMI, as respondents '  wholesale prices are g e n e r a l l y  about  half o f  

KN"s w h o l e s a l e  price. (FF 320). A d d i t i o n a l l y ,  respondents '  B a i r d  and B l a i r  

h e l d  4 7 , 8 0 0  u n i t s  of c a n d l e n u t  jewelry i n  i n v e n t o r y  as o f  November 1 9 8 5 .  

(FF 169,186). 

November 1985.  (FF 1 5 3 ) .  

respondents  Royal  Des ign ,  O r i e n t a l  Arts; Farlace and S h i n e  Land have e x p o r t e d  

a s u b s t a n t i a l  amount of l o o s e  p o l i s h e d  n u t s  o r  f i n i s h e d  n u t  jewelry t o  t h e  

United S t a t e s  and have t h e  capacity and i n t e n t  t o  f u r t h e r  p e n e t r a t e  t h e  U.S. 

Respondent B a i r d  h e l d  23,000 l o o s e  n u t s  i n  i n v e n t o r y  as of 

F i n a l l y  i t  has been found that e a c h  o f  t h e  

nut  jewelry market.  (FF 335) .  

Complainant 's  burden i s  t o  p r e s e n t  "a clear showing o f  r e l e v a n t  

c o n d i t i o n s  o r  c i r c u m s t a n c e s  from which p r o b a b l e  o r  l i k e l y  i n j u r y  i n  t h e  f u t u r e  

c a n  be r e a s o n a b l y  i n f e r r e d . "  Combination Locks at  24. Complainant has met 

t h i s  burden and a c c o r d i n g l y  has  shown t h a t  there exis ts  a tendency  t o  i n j u r e  

the domest i c  kukui nut i n d u s t r y .  
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FINDINGS OF FACT 

I. J u r i  sd  i c  t i o n  

1. S e r v i c e  of t h e  complaint  and Not ice  of I n v e s t i g a t i o n  was p e r f e c t e d  

on f o u r t e e n  of t h e  s i x t e e n  respondents ,  The respondents  no t  se rved  were RKG 

and Huang Hou. (SX-8). 
I 

11. The P a r t i e s  

2. Complainant KNH has been engaged i n  t h e  manufacture and product ion  

of kukui  n u t  j ewe l ry  s i n c e  1970. (Ringer ,  SPX-11 a t  7).  

3. KNH was inco rpora t ed  i n  1972. (Ringer ,  SPX-11 a t  6). 

4. Respondent Bai rd ,  80 Sand I s l a n d  Road 5206 Honolulu, Hawaii ,  has  

imported cand lenu t s  o r  cand lenu t  j ewe l ry  s i n c e  December, 1974. (SX-17, SX-24 

Ans. t o  I n t .  Nos. 1 & 4 ( a ) ) .  

5. Respondent B l a i r ,  404-A Ward Avenue, Honolulu,  Hawaii 96814, has 

imported cand lenu t s  or cand lenu t  jewel ry  since 1973 or 1974. (SX-78, Ans. t o  

I n t .  Nos. 1 & 4 ( a ) ) .  

6 .  Respondent Liven,  2222 Kalakaua Avenue, S u i t e  1405, Honolulu,  

Hawaii, has  imported cand lenu t s  or candlenut  j ewe l ry  s i n c e  approximate ly  

September, 1983. (SX-17, SX-80, Ans. t o  I n t .  Nos. 1 6 2 ( a ) ) .  

7. Respondent Taiwan Kyoei, P.O. Box 46-366 F1. 6 ,  No. 137,  Sec.  4 ,  

Nan King East Road, Ta ipe i ,  Taiwan, R. 0. C.,  has  expor ted  cand lenu t s  or 

candlenut  j ewe l ry  t o  t h e  United S t a t e s  s i n c e  1975. (SX-17, SX-75, Ans. t o  

I n t .  Nos. 1 & 3). 
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8. Respondent RDCO, 2170 Kalakaua Avenue, S t e .  234 Honolulu,  Hawaii, 

began impor t ing  and wholesa l ing  candlenut6  or candlenut  j ewe l ry  i n  October 

1978. (SX-17, SX-6, Ans. t o  I n t .  Nos. 1 & 4) .  

9. Respondent Pong Lai 2270 Kalakaua Ave. S u i t e  1705, Honolulu,  

Hawaii, began impor t ing  and Wholesaling cand lenu t s  o r  candlenut  jewel ry  i n  

approximate ly  1982. (SX-81, Ans. t o  In t .  Nos. 1 6 4). 

10. Respondent A l i  Baba, 2250 Kalakaua Ave., S u i t e  309-A Honolulu,  

H a w a i i ,  s tates t h a t  i t  began impor t ing  cand lenu t  o r  candlenut  jewel ry  i n  

approximate ly  1982. (SX-83, Ans. t o  I n t .  Nos. 1 6  4).  

11. Respondent Baird s t a t e d  t h a t  respondent  Shine Land, F1. 8, No. 97 

Sec. 2 ,  Nan King E. Rd., Ta ipe i ,  Taiwan expor ted  some of t h e  cand lenu t s  o r  

cand lenu t  jewel ry  it imported i n t o  t h e  United S t a t e s .  (SX-17, SX-24, Ans. t o  

0 I n t .  No. 1 2 ( b ) ) .  

12.  Respondent Baird has purchased candlenut  j ewe l ry  l e i s  from 

respondent  Joey Pong Inc. ,  T a i p e i ,  Taiwan. (SX-23 a t  3,  Ans. t o  I n t .  No. 10 ,  

Ex. A).  

13.  Respondent RDCO s t a t e s  t h a t  " a l l  candlenut  purchases  made by RDCO, 

Inc .  have been from [ respondent ]  Royal Design Crea t ions" ,  T a i p e i ,  Taiwan. 

(SX-76, Ans. t o  I n t .  No. 14) .  

14.  Respondent Taiwan Kyoei s t a t e s  that respondent  Huang Hou, Chi-Tu 

C i t y ,  Kee Lung, Taiwan, "suppl ied"  t h e  cand lenu t s  ' o r  candlenut  jewel ry  i t  

expor t ed  t o  t h e  United States. (SX-17, SX-75, Ans. t o  I n t .  Nos. 2(a) 6 3 ( a ) ) .  

15.  Respondent Liven s t a t e s  t h a t  respondent  Huang Hou manufactured t h e  

c a n d l e n u t s  o r  candlenut  jewel ry  i t  imported i n t o  t h e  U.S. (SX-17, SX-80, Ans. 

t o  I n t .  No. 12(d) .  
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16. Respondent Blair states chac respondent; Oriental Arts, Taipei 

Taiwan, exported some candlenuts. (SX-78, h e .  t o  I n t .  No. 10(a)). 

17. Respondent Blair states that respondent Farlace, Taipei Taiwan, 

exported some o f  che Candlenut jewelry. (SX-78, Ans. t o  I n t .  No. 10(a)) .  

18. Respondent Pong Lai states that respondent Farlace, exported some 

of the candlenurs or candlenut jewelry. (SX-81, Ans. t o  I n t .  No. 12(b)). 

111. Products I n  Issue 

19.  Products i n  issue are certain nut  jewelry and parrs thereof, 

IV .  Unfair Acre 

Respondent Baird 

20. The f o l l o w i n g  are samples o f  each o f  the outside (front and back) 

of the labels used t o  Baird's knowledge i n  conjunction w i t h  the "kukui nut;sn 

which Baird has sold since January 1 ,  1982 (In use the labels are folded): 

Daird Label /!I 
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Baird Label P2 Baird Label #3 

_- 

Baird table  P5 

Baird Label 114 
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W i t h  t h e  e x c e p t i o n  o f  l a b e l  64, the  background c o l o r  o f  each  o f  t h e  l a b e l s  is 

, 

pink. L a b e l  #2 i n  t h e  upper r i g h t  hand c o r n e r  has  a g o l d  f o i l  s t icker which 

states i n  b l a c k  le t ters :  

upper r i g h t  hand c o r n e r  has a s t r i n g  l a b e l  t h a t  has a g o l d  f o i l  sticker which 

"Made i n  Taiwan R e p u b l i c  o f  China". L a b e l  #3 i n  the 

i n  b l a c k  le t ters  states "Made i n  Taiwan R e p u b l i c  o f  China." The beach s c e n e  

i n  l a b e l  54 i s  m u l t i - c o l o r .  Each o f  label Nos. 4 and 5 i n  t h e  upper  l e f t  hand 

c o r n e r  has  a p r o t r u s i o n  w i t h  t h e  w r i t i n g  i n  b l a c k  l e t ters  "Made i n  Taiwan 

R e p u b l i c  o f  China." Except  f o r  Label bl, as far  as B a i r d  knows a l l  o f  t h e  

above l a b e l s  c o u l d  have been used w i t h  a l l  styles o f  jewelry e x c e p t  f o r  a 

m i n i s c u l e  number o f  b r a c e l e t s  manufactured by B a i r d  i n  Hawaii. Then o n l y  

L a b e l  #l was used. The i n s i d e  o f  e a c h  o f  t h e  above l a b e l s  r e a d s :  

GENUINE KUKUI NUTS 

Kukui Nuts are t h e  f r u i t  o f  t h e  S t a t e  T r e e  o f  Hawaii. The 
a n c i e n t  Hawaiians used t h e s e  n u t s  f o r  Ornamentation and,  
a l o n g  w i t h  o t h e r  p a r t s  o f  t h e  Kukui T r e e ,  f o r  f o o d ,  
medic ine  d y e ,  s p i c e s ,  o i l ,  f e r t i l i z e r ,  v a r n i s h  etc. The 
tree i s  eas i ly  i d e n t i f i e d  by i t s  s i l v e r y  g r e e n ,  
maple-shaped l e a v e s ,  and i s  found on most mountain s l o p e s  
i n  Hawaii. 

B e f o r e  making t h e  n u t s  i n t o  jewelry, t h e y  were b u r i e d  f o r  
weeks t o  a l l o w  time f o r  t h e  a n t s  t o  eat out  t h e  meat. It 
would t a k e  t h e  a n c i e n t  Hawaiians s e v e r a l  days  t o  sand and 
p o l i s h  a s i n g l e  nut .  

These  "Genuine Kukui Nuts" are p r i z e d  by  L o c a l  r e s i d e n t s  
and v i s i t o r s  a l i k e .  They are a l a s t i n g  and b e a u t i f u l  
symbol o f  Hawaii. 

(SX-26, SX-45, Ans. t o  I n t .  Nos. 1 6 3, Attachment A t o  SX-45, SPX-4). 
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21. Michael Holland, import  Manager f o r  respondent  Baird wrote  the  t e x t  

on t h e  i n s i d e  of t h e  p ink  l a b e l  ( l a b e l  #2, above) and ob ta ined  t h e  in fo rma t ion  

from t h e  p u b l i c  l i b r a r y .  

t h e  item has  some va lue ;  t h a t  t h e  item i s  t r u l y  a symbolic item of Hawaii; 

The language encourages t h e  u l t i m a t e  customer that 

t h a t  t h e  i t e m  i s  a remembrance of Hawaii; and that t h e  item i s  an  a p p r o p r i a t e  

souveni r .  The informat ion  i s  t r u e .  What i s  w r i t t e n  i n  Japanese on t h e  l a b e l  

i s  t h e  same text that i s  i n  t h e  c e n t e r  of t h e  label. Holland doesn ' t  know 

whether i t  s ta tes  in Japanese t h a t  t h e  item i s  made i n  Taiwan. (Holland, 

SPX-12 a t  5, 162-164). 

22. Cost,  c o l o r  and size of t h e  labels in f i n d i n g  of fact  21),  t h e i r  

wording educa te  t h e  p u b l i c  a s  t o  why kukui  n u t s  a r e  symbolic of Hawaii. 

(SX-26, SX-45, Ans. t o  I n t .  No. 5(a) .  

23. Baird wanted t o  have i t s  merchandise i d e n t i f i e d  a s  Baird 's  

merchandise ,  as opposed t o  merchandise from o t h e r  who lesa l e r s ,  so Baird 

s e l e c t e d  f o r  i t s  l a b e l s  t h e  logo used on B a i r d ' s  bus iness  c a r d s  and i n v o i c e s  

a s  t h e  background des ign .  The word "genuine" was added t o  t h e  Baird l a b e l s  t o  

s e p a r a t e  r e a l  n u t s  from p l a s t i c  n u t s  which had shown up on t h e  market from 

time t o  time. (SX-26, SX-45, Ans. t o  I n t .  No. 6(a ) .  

B a i r d ' s  Holland t e s t i f i e d  t h a t  t h e r e  have been times i n  t h e  p a s t  24. 

when o t h e r s  have imported merchandise which is made of p l a s t i c ,  and confused 

t h e  v i s i t o r s .  V i s i t o r s  on occas ion  thought  t h a t  they  were t h e  real n u t ,  and 

so Baird was anxious  t o  l e t  t h e  v i s i t o r s  know t h a t  t h e  merchandise which t h e  

v i s i t o r s  were purchas ing  was a real  n a t u r a l  product  and n o t  a p l a s t i c  phony 

a r t i c l e .  Holland has  no t  seen  p l a s t i c  n u t s  or p l a s t i c  nu t  jewel ry  i n  t h e  
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market  f o r  some time. Holland would g u e s s  i t ' s  been s i x  o r  e i g h t  years  ago 

when he saw p l a s t i c  nut jewelry and i t  was sometime a f t e r  B a i r d  made up i t s  

l a b e l .  (Hol land,  SPX-12 a t  9 9 ,  158, 1 5 9 ) .  

25.  B a i r d  o b t a i n e d  i t s  l a b e l s  from t h e  e x p o r t e r .  (SX-26, SX-45, Ans. 

t o  I n t .  No, 11). 

26. B a i r d  has asked  B a i r d  sales r e p r e s e n t a t i v e s  o r a l l y  t o  be s u r e  t o  

t e l l  a l l  cus tomers  t h a t  l a b e l s  showing c o u n t r y  o f  o r i g i n  should be  l e f t  i n  

p l a c e .  

remove "Made i n  Taiwan" l a b e l s .  B a i r d  h a s  no c o n t r o l  o v e r  i t s  merchandise  

once  it l e a v e s  B a i r d .  (SX-45, Ana. t o  I n t .  No. 1 2 ;  Hol land,  SPX-12 a t  1 6 5 ) .  

27.  It i s  n o t  and never  has  been B a i r d ' s  p o s i t i o n  t h a t  t h e  n u t s  used 

B a i r d  has  a l s o  s e n t  a l e t t e r  t o  i t s  cus tomers  reminding them n o t  t o  

i n  B a i r d ' s  kukui  n u t  jewelry are grown i n  Hawaii. (SX-45, Am. t o  I n t .  No. 

21) .  I 

28. To B a i r d ' s  knowledge B a i r d  has  n e v e r  r e c e i v e d  any i n q u i r y  o r  

compla int  r e g a r d i n g  t h e  q u a l i t y  o r  o r i g i n  o f  t h e  nut  jewelry B a i r d  h a s  

manufac tured ,  imported,  d i s t r i b u t e d ,  marketed o r  s o l d  i n  t h e  Uni ted  S t a t e s .  

(SX-26, SX-45, Ans. t o  I n t .  No. 23) .  

29. To B a i r d ' s  knowledge B a i r d  t o o k  no a c t i o n  f o r  t h e  purpose ,  o r  w i t h  

t h e  r e s u l t ,  o f  l e a r n i n g  o f  t h e  behavior  o f  r e t a i l  sel lers  o f  nut jewelry f o r  

which B a i r d  i s  i n  t h e  c h a i n  of i m p o r t a t i o n  o r  d i s t r i b u t i o n .  (SX-26, Ans. t o  

I n t .  No. 2 5 ,  SX-45, Ans. t o  I n t .  No. 25). 

30.  B a i r d ' s  sales p e o p l e  c a l l  on r e t a i l  o u t l e t s  1 t o  4 o r  more times 

per month w i t h  t h e  i n t e n t  o f  o b t a i n i n g  o r d e r s  f o r  merchandise ,  t o  s e r v i c e  as 

needed, t o  d i s c u s s  and r e s o l v e  problems,  and t o  t a k e  care o f  damaged 

merchandise  o r  i t e m s  t o  be r e t u r n e d .  (SX-45,  Ans. t o  I n t .  No. 27) .  
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31. With respect t o  t h e  manner i n  which Baird d i s t r i b u t e s ,  markets  o r  

se l ls  candlenut  jewel ry  i n  t h e  United States  Baird d i s t r i b u t e s  t h e  jewel ry  

wholesa le  on ly  through sales r e p r e s e n t a t i v e s  t o  any and a l l  r e t a i l  o u t l e t s ,  

i nc lud ing  department  s t o r e s ,  c h a i n  s t o r e s  and g i f t  shops.  Baird d i s t r i b u t e s ,  

marke ts  o r  sells  i t s  candlenut  j ewe l ry  i n  t h e  t o u r i s t  areas of t h e  S t a t e  of 

H a w a i i .  (SX-17, SX-24, Ans. t o  I n t .  Nos. 12 (d )  6 15) .  

32. Baird uses  no t r a d e  o r  brand name under which Baird se l l s ,  marke ts ,  

impor ts ,  e x p o r t s  and/or  d i s t r i b u t e s  cand lenu t  jewelry.  (SX-17, SX-24, Ans. t o  

I n t .  No. 6). 

33. Respondents Shine l and  and Taiwan Kyoei have expor ted  t o  t h e  United 

S t a t e s  t h e  candlenut  o r  cand lenu t  j ewe l ry  t h a t  Baird imported o r  caused t o  be 

imported i n t o  t h e  United States. (SX-17, SX-24, Ans. t o  I n t .  No. 1 2 ( b ) ) .  

34. Ba i rd ' s  candlenut  j ewe l ry  was made i n  Taiwan but  i t  i s  unknown who 

made i t .  Also Baird i t s e l f  made a few bracelets and e a r r i n g s ,  (SX-17, SX-24, 

Ans. t o  I n t .  No. 1 2 ( c ) ) .  

35. Baird s t a t e d  that i t  has  purchased,  acqu i r ed ,  o r  caused t o  be 

purchased o r  acqu i r ed  cand lenu t s  o r  cand lenu t  jewel ry  from respondent  Design 

Crea t ions  f o r  inventory .  (SX-17, SX-24, Ans. t o  I n t .  No. 14) .  

36. Ba i rd  s t a t e d  t h a t  i t  has  never  f a i l e d  t o  comply w i t h  t h e  law 

rega rd ing  marking of coun t ry  of o r i g i n  on kukui  nu t  j ewe l ry  and that i t  has 

no t  marked coun t ry  of growth of t h e  n u t s  on i t s  kukui nu t  jewel ry  a s  Baird i s  

no t  r equ i r ed  t o  do so under  t h e  c i rcumstances .  (SX-17, SX-24 Ans. t o  I n t .  

No. 7) .  

37. Baird has  l a b e l e d  i t s  nu t  j ewe l ry  as "Kukui Nuts" 6 "Genuine Kukui 

Nuts". It i s  n o t  known where t h e  cand lenu t s  of t h e  cand lenu t  jewel ry  were 

grown. ( B a i r d ' s  Holland i n  an  a f f i d a v i t  submi t ted  t o  t h e  C i r c u i t  Court of t h e  

F i r s t  C i r c u i t  of t h e  S t a t e  of Hawaii s t a t e d  t h a t  Baird impor ts  l e i s  made i n  
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Taiwan from kukui n u t s  ( a l e u r i t e s  moluccana) which Holland be l i eved  are grown 

i n  t h e  P h i l i p p i n e s  (SX-36)). The cand lenu t s  of B a i r d ' s  jewelry was s t r u n g  i n  

Taiwan w i t h  a few s t r u n g  i n  Honolulu, Hawaii. The j ewe l ry  was a d v e r t i s e d  i n  

t h e  t e l ephone  yel low pages,  Aloha I s l a n d  (Telephone) D i r e c t o r y  ( 1  y e a r ) ,  

H a w a i i  G i f t  Show Buyer 's  Guide Book ( 1  yea r )  and Hawaii G i f t  Show P o s t a l  

Mailer (1 y e a r ) .  There are no o t h e r  promotional  e f f o r t s ,  a c t u a l  o r  proposed, 

f o r  sale of nu t  j ewe l ry  i n  t h e  United S t a t e s .  The l a b e l s  on each a r t i c l e  of  

merchandise were a p ink  l a b e l  d e s c r i b i n g  "Kukui Nuts", and a Gold " S t i c k  On" 

l a b e l  showing "Made i n  Taiwan" o r  a S t r i n g  Tag showing "Made i n  Taiwan". 

(SX-17, SX-24, Ans. t o  I n t .  No. 17 ,  SX-28, Ans. t o  I n t .  No, 22).  

38. The p h y s i c a l  e x h i b i t s  r ece ived  i n t o  ev idence  inc lude :  

a Baird 36 nu t  l e i  which has a l a b e l  that i s  i d e n t i c a l  t o  82 of 

at tachment  A of SX-45 (SPX-4); 

a Baird b r a c e l e t  t h a t  has a pink label i d e n t i c a l  t o  t h e  l abe l  

a s s o c i a t e d  w i t h  SPX-4 (SPX-5); 

a Baird 30-nut l e i  t h a t  has  a pink label  i d e n t i c a l  t o  t h e  l a b e l  

a s s o c i a t e d  w i t h  SPX-4 (SPX-6); 

a Baird 16-nut l e i  t h a t  has a pink l a b e l  i d e n t i c a l  t o  t h e  l a b e l  

a s s o c i a t e d  w i t h  SPX-4 (SPX-7); and 

a set of Baird e a r r i n g s  that has no label i d e n t i f y i n g  o r i g i n  of t h e  

e a r r i n g s  o t h e r  t h a n  a s t r i n g  t a g ,  one s i d e  of which s ta tes  "R. 

Baird". The o t h e r  s i d e  of t h e  label states "3035/E Ear r ings"  

(SPX-8). 

39. There are no w r i t t e n  o r  o r a l  agreements between Baird and i t s  sales 

people ,  excep t  a n  o r a l  agreement t o  r e p r e s e n t  Baird and se l l  a l l  merchandise 

i n  r e t u r n  for a pa id  commission. (SX-28, Ans. t o  I n t .  No. 2 1 ( b ) ) .  
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40. Baird knows of no instances where nut jewelry imported, sold, or 

marketed by any other entity was ever returned to Baird for any reason. 

(SX-28, Ans. to Int. No. 24). 

41. Minutes from Baird's June 28, 1985 sales meeting stated in part: 

(SX-40). 

42. Minutes from Balrd's January 25, 1985 sales meeting stated in part: 

(SX-41). 

43. Minutes from Balrd's January 4, 1985 sales meeting stated in part: 

(SX-42). 

44. Minutes from Baird's September 14, 1985 sales meeting stated in part: 

(SX-43). 

45. A December 28, 1984 bird letter to its customers stated: 

RE: THE RECENT LAWSUIT OVER KUKUI NUT JEWELRY 

As you may know, a competitor of ours began a lawsuit several months 
ago and named various distributors and retailers of kukui nut 
jewelry, including R. Baird 6 C o . ,  Inc. In addition, that same 
competitor has been making unsupported public statements that we 
sell fake kukui nut jewelry. 
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R. Baird & Co., Inc. i s  proud of i t s  reputa t ion  as  an importer and 
d i s t r i b u t o r  of souvenirs ,  jewelry, and g i f t s  a t  competi t ive  prices. 
A t  great expense, we have consul ted  with b o t a n i c a l  experts, who have 
v e r i f i e d  t o  our s a t i s f a c t i o n  that  R. Baird & Co., Inc. has been 
s e l l i n g  products made from genuine kukui nuts ,  otherwise known 
s c i e n t i f i c a l l y  as a l e u r i t e s  moluccana. 
the expert f o r  the company that has brought the lawsuit  has a l s o  
concluded and stated under o a t h  that R. Baird  & Co. i s  probably 
s e l l i n g  a l e u r i t e s  moluccana - - i n  o t h e r  words, kukui nuts. 

We a l s o  have learned that 

OAT. InVOiCC NO. SU. NO. OECT. CUSTOWCII ORDCR NO. 

We have won a major v i c t o r y  i n  the pending lawsuit .  
refused t o  i s s u e  an i n j u n c t i o n  t o  prevent the d i s t r i b u t i o n  and 
retailing of imported kukui nut products. We intend t o  proceed 
onward i n  that lawsuit  t o  o b t a i n  f i n a l  j u d i c i a l  r e c o g n i t i o n  that our 
products belong t o  a market place. Nevertheless,  l awsui ts  t a k e  a 
long time t o  br ing  t o  a conclusion.  
l i k e l i h o o d  o f  being harassed by u n f a i r  practices o f  our  compet i tor ,  
by insur ing  that t h e  "Made i n  Taiwan" labels on our kukui nut 
products are not removed b e f o r e  sale t o  t h e  consumer and t h a t  your 
employees do not misrepresent t h e  Imported kukui nut products as 
being made i n  Hawaii o r  made from nuts  g r o m  i n  Hawaii. 

The c o u r t  has 

Meanwhile, you c a n  reduce the 

?AY NLT f R O M  1lTH TO ;NO Of  MONTH. A SERVlC 

WILL BE CHARGED ON OVERDUE ACCOUNTS 
PER ANNUW CHARGE or =?En MONTH (18% 

We appreciate your past bus iness ,  and t r u s t  that you w i l l  continue 
t o  purchase our q u a l i t y  merchandise a t  our competi t ive  prices. 

(SX-44). 

46. A sample o f  a Baird i n v o i c e  which i d e n t i f i e s  "R. Baird & Co., Inc."  

as importers and wholesalers o f  souvenir  and costume jewelry has a palm t r e e  

and Diamond liead logo. The logo on the invoice  i s  represented as fo l lows :  

Cablr: "EA1 ROC0  HONO L U  L '  
frlrx: (723) 8799 8AlRO HR 

10 SAND ISLAND ROAD w106 
HONOLULU. HAWAII 06810 
TELEC)(ONE: (a) 847.1333 

- 

tnis IS YOUR INVOICC. STATCYCNT ONLY ON acaucs 
DELIVER TO: 

**-I# DAYSCOY 10 , ;W 

(SX-46) .  
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47. The business card of Michael Holland, who is employed by  

respondent, Baird has a palm tree and Diamond Head logo. It i s  represenced as 

f O l l O W S :  
- -  -. - 

PHONE ( 8 0 8 )  8 4 7 . 1 3 3 3  
TELCX (713) a 7 0 Y  OAIRO U R  

CAOLE * BAlROCO HONOLULU 

R. BAIRD & CO.. INC. 

c -' om/4orkrr 6 WLCLIa&%I 

MICHAEL F. HOLLAND eo LANO ISLAND RO. .  s r o r  
IMPORT SCCCIALlSt HONOLULU. M A W A l l  O S O l O  

(SX-47). 

48. A business card o f  Rouse Baird shows chat Baird i s  

presidenc-treasurer of Baird and further has a palm tree and Diamond Head 

l o g o .  IC i s  represented as follows: 
. _  - . . 

PHONE. ( 8 0 8 )  847.1333 
TELEX: ( 7 Z I )  8799 8AIRD HA 
CABLE "BAIRDCO" HONOLULU 

R. BAIRD & CO.. INC. - 
!ln,portcrr E. (Il'holciLllrrt 

i 

-. (SX-49). 

49. Holland's Baird test i f ied Ehac the Diamond Head and palm tree 

s p b o l  o r  background decoration on che B a i r d  label i s  a Baird logo which Baird 

has used on i t s  business cards and invoices f o r  years. Holland does not know 

o f  any other occasions when Baird has used the logo bur it i s  possible Baird 

has P U L  it on other items. (Holland, SPX-12 a t  149, 150). 
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50. B a i r d  t e s t i f i e d  t h a t  he has been u s i n g  his b u s i n e s s  c a r d  (SX-47) 

f o r  t e n  y e a r s ,  "I g u e s s .  Nine ,  Comething l i k e  that. Nine o r  ten,  I would 

s a y , "  As o f  today  t h e  s t y l e  is a l i t t l e  d i f f e r e n t  a l though Holland s t i l l  has 

t h e  c a r d s  w i t h  t h e  o r i g i n a l  s t y l e  and b e l i e v e s  he i s  s t i l l  handing them o u t .  

The la test  bunch o f  b u s i n e s s  c a r d s  t h a t  were p r i n t e d  up l o o k s  a l i t t l e  

d i f f e r e n t  t h a n  SX-47. 

t h i n k s  t h e  l o g o  p o r t i o n  h a s  a l i t t l e  d i f f e r e n t  s ty le ,  

Rouse B a i r d ' s  c a r d .  (SX-48). 

i n v e n t o r y  o f  some of t h e  c u t s  and t h e  p r i n t e r  s t u c k  t h e  one t h a t  is on t h e  

l a tes t  bunch o f  B a i r d ' s  c a r d s .  

b u s i n e s s  c a r d s  w i t h  t h e  la test  emblem. (Hol land,  SPX-12 a t  154,  155). 

The la test  c a r d  i s  t h e  same t h i n g  e x c e p t  that Hol land 

It i s  r e p r e s e n t e d  by 

E o l l a n d  g u e s s e s  that t h e  p r i n t e r  has  a n  

T h e r e  p o s s i b l y  may be o t h e r  people  who have 
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6 (SX-29 a t  3). 
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(SX-32). 

53. 

(SX-33). 

54. I n  answer t o  whether  B a i r d  is aware o f  any i n s t a n c e  i n  which c o u n t r y  

o f  o r i g i n  d e s i g n a t i o n  was removed from B a i r d ' s  c a n d l e n u t s  o r  c a n d l e n u t  

jewelry, B a i r d  answered "Unknown." (SX-26, SX-45, Ans. t o  I n t .  No. 7). 
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55. In answer t o  whether Baird e v e r  rece ived  a complaint regard ing  the  

a 

q u a l i t y  of t h e  candlenut  jewel ry  t h a t  Baird has  manufactured,  expor t ed ,  

d i s t r i b u t e d ,  marketed o r  so ld  i n  t h e  United S t a t e s ,  i n c l u d i n g  but  not  l i m i t e d  

t o  compla in ts  regard ing  f a l s e  o r  mis leading  claims concern ing  such product ,  

Baird answered "None". (SX-17, SX-24, Ans. t o  I n t .  No. 16) .  

56. Ron Ramie's company, I s l a n d  I n v e s t i g a t i v e  s e r v i c e s ,  conducted an  

i n v e s t i g a t i o n  i n  1984 r e l a t e d  t o  purpor ted  "kukui nu t"  products  on behalf  of 

p l a i n t i f f  (complainant  i n  t h i s  i n v e s t i g a t i o n )  i n  Kukui Nuts of Hawaii, Inc .  v. 

R. Baird & Co., Inc . ,  e t  a l . ,  C i v i l  No. 84-0632, i n  t h e  C i r c u i t  Court of t h e  

F i r s t  C i r c u i t ,  S t a t e  of H a w a i i ,  I n  t h e  cour se  of t h e  i n v e s t i g a t i o n  Ron Ramie 

v i s i t e d  t h e  showrooms and wholesa le  o u t l e t s  of Bai rd ,  Blair and c e r t a i n  Hawaii 

retailers.  During t h e  cour se  of h i s  v i s i t s ,  he saw l a r g e  numbers of j e w e l r y  

p roduc t s  pu rpor t ing  t o  be made of kukui  n u t s  as s t a t e d  on t h e  l a b e l s .  Such 

p roduc t s  were found w i t h  f o u r  d i f f e r e n t  s t y l e s  of l a b e l  i n  t h e  cour se  of t h e  

v i s i t s .  A 30 n u t  l e i ,  sample A, w i th  a pink label ,  and wt th  Ramie's 

i d e n t i f y i n g  marks "1-090-84 8-2-84 1 pm - RJR" was purchased by Ramie a t  t h e  

wholesa le  o u t l e t  of Baird on August 2 ,  1984. This  s t y l e  of l a b e l  was s a i d  by 

Ramie t o  have been found more f r e q u e n t l y  than  any o t h e r  l a b e l  throughout  t h e  

cour se  of h i s  i n v e s t i g a t i o n .  Ramie s t a t e d  t h a t  a t  most of t h e  l o c a t i o n s  where 

he found t h i s  l a b e l ,  it d i d  no t  have t h e  t i n y  gold  s t i c k e r  appear ing  i n  t h e  

c o r n e r  of t h e  l a b e l  of Sample A and had no o t h e r  d e s i g n a t i o n  of f o r e i g n  

o r i g i n ;  and t h a t  l a b e l s  t h a t  were found wi thout  t h e  t i n y  gold  s t i c k e r  were 

f r e q u e n t l y  seen  t o  be f r ayed  a t  t h e  p o i n t  where t h e  s t i c k e r  presumably would 
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o the rwise  be found. Label of Sample A was rep resen ted  by Ramie a s  follows: 

.- - ----F- 

GENUINE KUKUI NUTS 
Kukui N u t s  die the  fruit 01 the Sliite T r e e  of Hdwoll  

The dIciutI1 HJb%dlJns used lnrse nuts for  ariidnirntalian 
JIIJ, dong wi th  other parts uf the Kukui Tree, for food, 
medicine. dye, spices, oil, lenllizer, varnish etc. The t ree  
is easily identified by i t s  silvery green, mople Shdped 
leaves, aiid IS found an mon mountain slopes in Hawaii. 

Belore .making the nuts into jewelry, they were 
buried for b w k s  . t o  allow lime for the ants to eat out 
the meat. It would then lahr the ancient Hawaiians 
several days to sand and polish a tingle nut. 

These "Genuine Kukui Nuts" r re  prlzed by local 
restdints and visiiors alike. They are a ldstiny and 
beautiful symbul of H~wdi i .  

57. Baird has s o l d  

1 

Symbolic 
. ,  of , -  

' . Hawaii 

nut jewelry a t  least  s i n c e  1974. I n  1973 Holland 

s c a r r e d  t o  work f o r  Baird. When Holland f i r s t  came t o  Ba i rd ,  he  d id  not 

b e l i e v e  t h a t  t h e r e  was any l a b e l  w i th  t h e  jewelry except f o r  t h e  coun t ry  of  

o r i g i n  "Made i n  Taiwan" go ld  f o i l  l a b e l  which was s tuck  on one of t h e  nu t s .  

The f i r s t  l a b e l  t h a t  Baird began t o  use on i t s  nut jewelry,  b e s i d e s  t h e  gold 

- 

f o i l  l a b e l ,  vas  t h e  pink l a b e l  which Baird i n s t a l l e d  on i t s  l e i s  as t h e  l e i s  

were t i e d  be fo re  sending them out .  The pink l a b e l  was f i r s t  used about 1976. 

The pink l a b e l  was very similar t o  what  Baird uses  today. Then t h e  pink l a b e l  

d i d  not have t h e  go ld  f o i l  "Made i n  Taiwan" s t i c k e r .  The s t i c k e r  was 

elsewhere.  (Holland, SPX-12 a t  9,  136-139). 
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58. In 1977 Baird imported loose  n u t s  and leis f rom respondents  Taiwan 

Kyoei, and Joey Pong. I n  1978 and 1979 Baird imported loose  n u t s  and l e i s  

from Taiwan Kyoei. (SX-23, E x h i b i t  A). 

59. I n  1978 o r  1979, Baird s e n t  t h e  pink l a b e l  t o  Taiwan Kyoei and 

The r e s u l t i n g  l a b e l  is l i k e  13 l a b e l  asked i t  t o  p r i n t  up t h e  l a b e l .  

i d e n t i f i e d  ear l ie r  i n  t h e  f ind ings .  The s t r i n g  tag  was f a s t e n e d  t o  t h e  l e i  o r  

looped over  i t  as one would do wi th  any s t r i n g  t a g .  The s t r i n g  t a g  i s  s t a p l e d  

t o  l a b e l  #3 

i n t e r r o g a t o r i e s .  

(Holland,  SPX-12 a t  143) .  

on ly  f o r  convenience i n  submi t t i ng  B a i r d ' s  answers  t o  t h e  

Baird today may be s t i l l  s e l l i n g  some le i s  wi th  l a b e l  #3* 

60. I t ' s  p o s s i b l e  t h a t  Baird used l a b e l  #5 i d e n t i f i e d  ear l ier  i n  t h e  

f i n d i n g s  on i t s  nu t  jewelry.  It was wi thout  s p e c i f i c  i n s t r u c t i o n  o r  any 

s p e c i f i c  r eques t .  The l a b e l  merely showed up wi th  t h e  shipment.  I t 's  

p o s s i b l e  j ewe l ry  was s o l d  t o  re ta i lers  w i t h  t h a t  l a b e l .  

s u p p l i e r  sends  Baird nu t  jewel ry  w i t h  d i f f e r e n t  l a b e l s  on i t  and Baird i s  no t  

Today B a i r d ' s  

always s u r e  what i t  i s  going t o  g e t .  So long  a s  t h e  nut  jewel ry  complies  w i th  

B a i r d ' s  r e q u e s t  t h a t  t h e  jewel ry  be marked w i t h  t h e  coun t ry  of o r i g i n ,  Bai td  

has  not  s p e c i f i c a l l y  i n d i c a t e d  any th ing  i n  p a r t i c u l a r .  (Holland,  SPX-12 a t  

145-146). 

61. Label  #4 (beach scene )  above,  was used on two shipments  t o  Baird.  

Baird ques t ioned  e x p o r t e r  Shine land  about  t h e  o r i g i n  of t h e  l a b e l  wi th  beach 

photo. Baird was advised  t h a t  t h e  p ink  t a g  had been used up. Baird then  t o l d  

Shine land  t h a t  Baird d e f i n i t e l y  needed p ink  t a g s  a s  be fo re  because t h e  p ink  

t a g  i d e n t i f i e d  B a i r d ' s  merchandise a l though  Baird knows that t h e  pink t a g  has  

been copied  by some of B a i r d ' s  compet i tors .  Shineland was t o l d  t o  use  t h e  

p ink  t a g  on f u t u r e  o rde r s .  (SX-29; SX-30; Holland, SPX-12 a t  71-74). 

55 



62 .  Merchandise w i t h  t h e  l abe l  1 4  and which Shineland had sent Baird 

was s o l d  by Baird.  (Holland,  SPX-12 a t  74).  However subsequent t o  t h e  

exchange between Baird and Shineland (SX-29), Baird began t o  r e c e i v e  from 

Shineland nu t  j ewe l ry  wi th  t h e  pink l a b e l s  a l though  i t ' s  p o s s i b l e  t h a t  t h e r e  

have been a couple  of s l i g h t  v a r i a t i o n s  of that pink l a b e l  and i t ' s  on ly  some 

of t h e  merchandise t h a t  has  been coming i n  w i t h  a s l i g h t l y  d i f f e r e n t  l a b e l .  

(Holland, SPX-12 a t  74). 

63. Ron Ramie r e p o r t e d  on November 27, 1984 t h a t  he a r r i v e d  a t  t h e  Ala 

Moana Shopping Center  and e n t e r e d  t h e  Woolworth's Department s t o r e  and 

observed t h e  kukui n u t  l e i s  being d i s p l a y e d  above t h e  c o u n t e r  of t h e  j ewe l ry  

department;  t h a t  a n  o r i e n t a l  male was asked about  t h e  leis and s t a t e d  t h a t  t h e  

le is  were Hawaiian kukui  n u t s ;  t h a t  t h e  l e i s  were made i n  Hawaii; and that t h e  

l e i s  d i s p l a y e d  a p ink  t a g  which had been seen  on le is  of respondent  Baird. 
.I 

R a m i e  f u r t h e r  r e p o r t e d  t h a t  on November 27, 1984 a t  1 1 : O O  a.m. he a r r i v e d  a t  

t h e  I n t e r n a t i o n a l  Market P l a c e  i n  Waikiki and t h e  f i r s t  shop he stopped a t  was 

c a l l e d  "Hawaiian Panorama". He observed kukui nut  l e i s  being d i s p l a y e d  along 

w i t h  o t h e r  g i f t  type jewelry.  A female sales c l e r k  r e l a t e d  t h a t  t h e  l e i s  were 

Hawaiian kukui n u t s  and t h a t  t h e  n u t s  were Hawaiian kukui n u t s  and t h a t  t h e  

n u t s  were from Hawaii and t h a t  t h e  l e i  was made i n  Hawaii. The c l e r k  a l s o  

r e f e r r e d  Ramie t o  t h e  p a r t  of t h e  l a b e l  which had l i t e r a t u r e  about t h e  kukui 

n u t s .  The i n v e s t i g a t o r  then s topped a t  a shop c a l l e d  " F i r s t  Class F ine  

C o l l e c t a b l e s " ;  t h a t  he observed s e v e r a l  l e i s  on t h e  d i s p l a y  a t  t h e  e n t r a n c e  of 

t h e  shop; t h a t  t h e  l e i s  were tagged w i t h  p ink  co lo red  t a g s  known t o  be from 

respondent Baird;  t h a t  t h e  female sales c l e r k  was asked about t h e  l e i s  and she 

r e p o r t e d  t h a t  t hey  were Hawaiian kukui nut  Leis and t h a t  t h e  l e i s  were made i n  
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H a w a i i .  Ramie r e p o r t e d  t h a t  t h e  next  s t o p  on November 27, 1984 was " S u e ' s  

Jewelry and G i f t  Shop" where he observed brown and b l a c k  kukui nut l e i s  

b e a r i n g  B a i r d ' s  l a b e l  on d i s p l a y  w i t h i n  t h e  shop; t h a t  a n  o r i e n t a l  looking 

female c l e r k  was asked about t h e  l e i s  and she s t a t e d  that they were Hawaiian 

kukui nu t  l e i s  and t h a t  t hey  were made i n  H a w a i i ,  It  was r e p o r t e d  t h a t  t h e  

n e x t  s t o p  was a t  a shop w i t h i n  t h e  market p l a c e  area c a l l e d  "Parkoh." Brown 

and b l ack  kukui n u t s  were hanging on a d i s p l a y  a t  t h e  e n t r a n c e  of t h e  shop; 

t h a t  a young o r i e n t a l  female employee of t h e  shop was asked about t h e  l e i s  and 

she  i n d i c a t e d  t h a t  t hey  were Hawaiian kukui  nut l e i s  and s t a t e d  t h a t  t hey  were 

made i n  H a w a i i .  R a m i e  nex t  stopped a t  a cart  w i t h i n  t h e  I n t e r n a t i o n a l  Market 

Place; t h a t  what appeared t o  be a sales c l e r k  was asked about  l e i s  and he 

s t a t e d  t h a t  that were Hawaiian kukui n u t s  and r e f e r r e d  t h e  i n v e s t i g a t o r  t o  t h e  

l i t e r a t u r e  w i t h i n  t h e  t a g  and t h a t  t h e  c l e r k  s t a t e d  t h a t  t h e  l e i s  were made in 

Hawaii. Ramie r e p o r t e d  t h a t  t h e  l a s t  s t o p  on November 27 ,  1984 was a t  

"Helen 's  G i f t  Shop;" t h a t  kukui nu t  l e i s  was observed hanging from t h e  c o r n e r  

of t h e  shop; t h a t  t h e  l e i s  d i sp layed  t h e  Baird l a b e l ;  t h a t  a sales person 

s t a t e d  t h a t  t h e  l e i s  were Hawaiian Kukui Nuts, t h a t  t h e  l e i s  were made i n  

Hawaii and r e f e r r e d  t h e  i n v e s t i g a t o r  t o  l i t e r a t u r e  p r i n t e d  on t h e  i n s i d e  of a 

Baird l a b e l .  R a m i e  r e p o r t e d  t h a t  on November 28, 1984 he r e t u r n e d  t o  t h e  a r e a  

of t h e  I n t e r n a t i o n a l  Market Place and proceeded t o  check t h e  area known as 

"Dukes Lane;" t h a t  a female c l e r k  was asked about t h e  nut  l e i s  on d i s p l a y  a t  

t h e  Gemma G i f t  Shop; that t h e  l e i s  had t h e  pink Baird t a g ;  t h a t  t h e  

i n v e s t i g a t o r  was informed t h a t  t h e  n u t s  were Hawaiian kukui n u t s  and t h a t  - the 

l e i s  were made i n  Hawaii. Ramie then s topped a t  a car t  c a l l e d  "My Jewelry 

Shop;" t h a t  he observed s t r a n d s  of kukui  n u t  le is  w i t h  t h e  p ink  Baird l a b e l  on 

t h e  l e i s ;  t h a t  a male sales c l e r k  s t a t e d  t h a t  t h e  l e i s  were Hawaii kukui n u t s  
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and t h a t  t h e  l e i s  were made i n  Hawaii; t h a t  he opened the  p ink  B a i r d  t a g  and 

r e f e r r e d  t h e  i n v e s t i g a t o r  t o  t h e  l i t e r a t u r e  p r i n t e d  on t h e  i n s i d e  of t h e  t ag .  

A similar occur rence  was had a t  t h e  FbM G i f t  Shop. A t  a car t  c a l l e d  "Aloha 

111" R a m i e  was informed t h a t  l e i s  were made i n  Hawaii and t h e  n u t s  were 

Hawaiian kukui n u t s  a l though  t h e  l a b e l i n g  on t h e  l e i s  were t h e  same pink type 

of B a i r d ' s  l a b e l s .  

informed t h a t  b l ack  and brown nu t  l e i s  w i t h  t h e  p ink  Baird l a b e l  were made i n  

Hawaii and that t h e  l e i s  were Hawaiian Kukui n u t  l e i s .  A t  a cart c a l l e d  "H. 

S. Jewelry," l e i s  w i t h  p ink  t a g s  of t h e  same type as used by Baird were 

observed. 

Hawaii. A t  a car t  c a l l e d  "J&J G i f t  Shop" t h e  i n v e s t i g a t o r  was t o l d  by a c l e r k  

t h a t  t h e  l e i s  observed were Hawaiian kukui nu t  l e i s ;  t h a t  she opened up t h e  

p ink  l a b e l s  on t h e  t a g s  and showed t h e  i n v e s t i g a t o r  t h e  l i t e r a t u r e  w r i t t e n  on 

t h e  i n s i d e  p o r t i o n  of t h e  t a g ;  and t h a t  t h e  i n v e s t i g a t o r  was t o l d  that t h e  

leis were made i n  Hawaii. It was r e p o r t e d  t h a t  i n  t h e  Duke's Lane area o t h e r  

car t s  d i s p l a y e d  kukui nut  l e i s  w i t h  t h e  p ink  Baird l a b e l  and no v i s i b l e  

n o t a t i o n  on t h e  p ink  l a b e l  t o  i n d i c a t e  i f  t h e  n u t s  were imported ( c a r t  number 

15, 100 and 9 3 7 ) .  A t  car t  number 266 pink t a g s ,  used by Ba i rd ,  were observed 

on about 20 kukui n u t  le is .  Two of t h e  pink t a g s  had a go ld  gum l a b e l  

a t t a c h e d  t o  t h e  t ag .  The gold gummed l a b e l s  i n d i c a t e d  that t h e  l e i s  were 

imported from Taiwan. (SX-59). 

A t  a car t  c a l l e d  "Yoon's G i f t ' s "  t h e  i n v e s t i g a t o r  was 

The i n v e s t i g a t o r  was t o l d  by a c l e r k  t h a t  t h e  leis were made i n  

I 

64 .  On November 28 ,  1984 Moonlight Shop a t  t h e  I n t e r n a t i o n a l  Market . 

L e i s  bea r ing  t h e  Baird p ink  t a g  were Place was v i s i t e d  by t h e  i n v e s t i g a t o r .  

observed. A c l e r k  s t a t e d  t h a t  t h e  l e i s  were kukui nut  l e i s  and that t h e  kukui 

nut  l e i s  were made i n  Hawaii. Leis a t  a "Gold Cart" were l a b e l e d  w i t h  t h e  

pink Baird l a b e l .  There were no markings on t h e  labels t o  i n d i c a t e  whether 
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t h e  l e i s  were imported.  A s a l e s  c l e r k  s t a t e d  t h a t  t h e  l e i s  were kukui nut 

l e i s  and that they were made i n  H a w a i i .  She opened t h e  l a b e l  and r e f e r r e d  t h e  

i n v e s t i g a t o r  t o  t h e  l i t e r a t u r e  w r i t t e n  on t h e  i n s i d e  of t h e  l a b e l .  

G i f t  Shop/Hibiscus V i l l a g e  A" black and brown kukui nut  l e i s  were on d i s p l a y  

w i t h  t h e  p ink  Baird l a b e l .  

i n d i c a t e d  t h a t  t h e  l e i  was made i n  Taiwan. A c l e r k  i d e n t i f i e d  t h e  l e i s  as 

being kukui  nu t  l e i s  and s t a t e d  t h a t  t h e y  were Hawaiian Nuts and t h a t  t h e  l e i s  

were made i n  Hawaii. 

were Kukui Nut l e i s  bu t  t h a t  t h e y  were imported.  It was s a i d  t h a t  t h e r e  was 

no i n d i c a t i o n  on t h e  l e i  t o  v e r i f y  whether t h e  l e i  was imported.  A t  a n o t h e r  

p l a c e  i d e n t i f i e d  as "Cart Mauka From Cock's Roost", a c l e r k  i d e n t i f i e d  l e i s  as 

being kukui nu t  le is ;  s a i d  t h a t  t h e  l e i s  were Hawaiian n u t s  and made i n  Hawaii 

and opened t h e  p ink  l a b e l  t o  show t h e  l i t e r a t u r e  on t h e  i n s i d e  of t h e  l a b e l .  

A t  a car t  l o c a t e d  by t h e  "Haggan-Daz Dessert Shop", a c l e r k  d i d  i n d i c a t e  kukui  

nu t  le is  were imported. (SX-59). 

A t  "Bee's 

One Baird l a b e l  had a go ld  gummed l a b e l  which 

A t  "Nahenahe/Bee's Shop" a sales c l e r k  s t a t e d  t h a t  l e i s  

65. On December 4, 1984 "Pach i ' s  G i f t  Shop" i n  a n  a l l e y  a d j a c e n t  t o  

2270 Kalakawa Avenue was v i s i t e d  by t h e  i n v e s t i g a t o r .  

p ink  l a b e l s  similar t o  t h e  l a b e l s  used by Baird.  There were no markings on 

t h e  l a b e l  t o  i n d i c a t e  t h a t  t h e  l e i s  were imported. A c l e r k  s t a t e d  t h a t  t h e  

l e i s  were kukui n u t  l e i s  and when asked i f  t h e  l e i s  were made i n  Hawaii s t a t e d  

" O f  cou r se"  and i n s t r u c t e d  t h e  i n v e s t i g a t o r  t o  read t h e  i n n e r  p o r t i o n  of t h e  

l a b e l .  

by Baird.  

made i n  Taiwan and a sales c l e r k  s t a t e d  t h a t  t h e  l e i s  were imported. Kukui 

nu t  l e i s  were on d i s p l a y  a t  Watumull's s t o r e .  There were no l a b e l s  on t h e  

l e i s .  A l e i  d i s p l a y e d  on a s h i r t  d i d  have a pink Baird l a b e l .  The 

i n v e s t i g a t o r  was t o l d  t h a t  t h e  l e i s  were imported. (SX-59). 

Nut l e i s  a t  P a c h i ' s  had 

A l i  Baba's s t o r e s  had kukui  n u t  leis on sale w i t h  p i n k  l a b e l s  as used 

There were a l s o  go ld  gum l a b e l s  which i n d i c a t e d  t h a t  t h e  leis- were 
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66. I n  a follow-up i n v e s t i g a t i v e  r e p o r t ,  Ronald Ramie, i n v e s t i g a t o r  f o r  

complainant,  on December 1 2 ,  1984 while  walking through t h e  Royal Hawaiian 

Shopping Center  observed that b lack  and brown kukui nu t  l e i s  on d i s p l a y  nea r  

t h e  e n t r a n c e  of a g i f t  shop; t h a t  t h e  l e i s  were l a b e l e d  wi th  a p ink  t a g  t h a t  

i s  s i m i l a r l y  used by respondent  Baird;  that a gold gummed l a b e l  which s a i d  

"Made in Taiwan" was a t t a c h e d  t o  t h e  upper r i g h t  hand c o r n e r  of t h e  pink 

labe l ;  t h a t  a female c l e r k  s t a t e d  t h a t  t h e  l e i s  were Hawaiian kukui n u t s ;  that 

when t h e  go ld  l a b e l  was r e f e r r e d  t o  t h e  c l e r k  s t a t e d  t h a t  t h e  n u t s  were 

Hawaiian kukui n u t s  but  t h a t  t h e  n u t s  had been processed i n  Taiwan. On 

December 12 ,  1984 kukui  nu t  l e i s  drapped o v e r  a loha  s h i r t s  were on d i s p l a y  a t  

t h e  "Watumull's S t o r e "  l o c a t e d  a t  t h e  Royal Hawaiian Shopping Center .  

l e i s  d i sp layed  p ink  l a b e l s  which a l s o  had t h e  yel low gummed l a b e l s  which 

i n d i c a t e d  t h a t  t h e  l e i s  were made i n  Taiwan. A r a c k  was l o c a t e d  which 

d i sp layed  kukui n u t  l e i s  which d i d  n o t  have any labels on them. 

gummed l a b e l  was a t t a c h e d  t o  one of t h e  n u t s  which were on t h e  le is .  The 

gummed l a b e l  i n d i c a t e d  t h a t  t h e  l e i  was made in Taiwan. A c l e r k  s a i d  t h a t  t h e  

l e i s  were kukui  nu t  l e i s .  As f o r  t h e  gold gummed l a b e l ,  t h e  c l e r k  s t a t e d  t h a t  

i t  was her  understanding t h a t  t h e  n u t s  were Hawaiian kukui n u t s  but  t h a t  t h e  

n u t s  were shipped t o  Taiwan where they were processed;  t h a t  t h e  p rocess  

included burying t h e  l e i s  o r  something of t h a t  n a t u r e  and t h a t  t h e r e  were no 

f a c i l i t i e s  i n  Hawaii f o r  p rocess ing  kukui n u t s .  Later, on December 1 2 ,  1984, 

t h e  i n v e s t i g a t o r  e n t e r e d  t h e  "Hawaiian G i f t  T reasu res  S to re"  l o c a t e d  in t h e  

Royal Hawaiian Shopping Center .  A kukui  nu t  d i s p l a y  of about 1 0  l e i s ,  which 

were l a b e l e d  w i t h  a p ink  co lo red  l a b e l ,  was l o c a t e d .  There was s e e n  no 

i n d i c a t i o n  t h a t  t h e  l e i s  were imported. A sales c l e r k  s t a t e d  that t h e  l e i s  

were Hawaiian n u t s  an1  t h a t  t h e  l e i s  were made i n  Hawaii and f u r t h e r  

i n s t r u c t e d  t h e  i n v e s t i g a t o r  t o  look a t  t h e  i n s i d e  of t h e  l abe l  f o r  more 

Those 

A small 
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i n fo rma t ion  about t he  l e i s .  S t i l l  l a t e r  on December 1 2 ,  1984 t h e  i n v e s t i g a t o r  

a r r i v e d  a t  t h e  Honolulu I n t e r n a t i o n a l  A i r p o r t  and l o c a t e d  a g i f t  and a p p a r e l  

shop n e a r  Gate 1 3  which had kukui nut  l e i s  on d i s p l a y .  The kukui nut l e i s  had 

a p ink  l a b e l  w i t h  a go ld  s t i c k e r  on t h e  l a b e l  which i n d i c a t e d  t h a t  t h e  l e i s  

were imported. A sa le  c l e r k  s t a t e d  t h a t  she  d i d  not b e l i e v e  that t h e  l e i s  had 

real  kukui n u t s  because she had a real  kukui n u t  l e i  h e r s e l f ;  t h a t  t h e  l e i s  

were imported and that she thought t hey  might be p l a s t i c .  A t  a n o t h e r  g i f t  and 

a p p a r e l  s t o r e  in t h e  a i r p o r t  terminal complex t h e r e  were kukui nu t  l e i s  on 

d i s p l a y  which were l a b e l e d  w i t h  a p ink  tag.  Attached t o  t h e  p ink  l a b e l  was a 

go ld  gummed l a b e l  which i n d i c a t e d  t h a t  t h e  l e i s  were made i n  Taiwan. A sales 

c l e r k  s t a t e d  that t h e  n u t s  of t h e  l e i s  were real  Hawaiian kukui  n u t s  but  t h a t  

t h e y  were shipped t o  t h e  o r i e n t  f o r  p rocess ing .  The i n v e s t i g a t o r  concluded 

t h a t ,  as a r e s u l t  of h i s  i n v e s t i g a t i o n  t h a t  on December 1 2 ,  1984, t h r e e  shops 

were l o c a t e d  which c o n t i n u e  t o  s e l l  t h e  kukui nu t  l e i s  w i t h  t h e  pink l a b e l s  

"suspected" t o  be t h e  product  of respondent  Baird;  t h a t  t h e s e  pink l a b e l s  have 

go ld  gummed l a b e l s  a t t a c h e d  t o  them which i n d i c a t e  t h a t  t h e  l e i s  are made i n  

Taiwan; t h a t  t h e  l e i s  are being r e p r e s e n t e d  as being Hawaiian kukui n u t s  which 

a r e  shipped t o  Taiwan f o r  p rocess ing  and l a t e r  r e t u r n e d  t o  t h e  s t a t e  f o r  sa le ;  

t h a t  a s  t h e r e  was a l s o  l o c a t e d  a shop c a l l e d  "Hawaiian G i f t  Treasures"  which 

i s  s e l l i n g  t h e  l e i s  wi thou t  any markings t o  i n d i c a t e  t h a t  t h e  product  was 

imported and t h e  shop i s  r e p r e s e n t i n g  t h e  l e i s  t o  be Hawaiian kukui n u t s  made 

and processed i n  Hawaii .  (SX-60). 

67. T o u r i s t s  buy souven i r s  i n  H a w a i i  t o  have something t o  remember. 

t h e i r  t r i p  by, or t o  b r i n g  back something from Hawaii. (Holland, SPX-12 a t  

2 6 ) .  
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68. Waikiki is p r a c t i c a l l y  wa l l  t o  wall with g i f t  shops of one sort o r  

ano the r .  I f  one exc ludes  t h e  n i g h t  c l u b s  i t ' s  a big shopping a r e a  and a l l  o f  

t h e  shops would be cons idered  g i f t  shops.  (Holland,  SPX-12 a t  29). I n  

Waikiki  t h e r e  a r e  a r e a s  t h a t  have sma l l  c a r t s  r i g h t  next  t o  each o t h e r .  These 

c a r t s  are cons idered  g i f t  shops. (Holland,  SPX-12 a t  31). 

69. Baird wholesa les  jewel ry  t o  r e t a i l  s t o r e s  i .e.  t o  any s t o r e s  t h a t  

s e l l  t o  t h e  consuming p u b l i c ,  such a s  S e a r s ,  Penny's ,  ABC S t o r e s ,  g i f t  shops 

i n  Wakiki and h o t e l s .  An ABC S t o r e  i s  a c h a i n  of drug-discount s t o r e s  which 

have many items f o r  sale,  inc lud ing  souven i r s ,  h e a l t h  and beauty  a i d s ,  and 

l i q u o r .  It g e n e r a l l y  c a t e r s  t o  t h e  t o u r i s t  market.  (Holland,  SPX-12 a t  

27-28). 

70. Baird impor ts  souven i r s  and costume jewel ry  and wholesa les  t h e  

I items t o  r e t a i l  s t o r e s ,  which has  been B a i r d ' s  bus iness  s i n c e  Holland s t a r t e d  

working f o r  Baird.  Today B a i r d ' s  bus iness  i s  two t h i r d s  imported and t h e  

o t h e r  one t h i r d  i s  domest ic  merchandise from t h e  mainland. Baird makes 

e a r r i n g s  i n  Hawaii which it  sells. (Holland,  SPX-12 a t  15 ,  16). 

71. Baird has  some p l a s t i c  j ewe l ry  t h a t  does no t  have a Hawaiian motif  

o r  Hawaiian des ign  and t h e r e f o r e  i t  would appea l  t o  t h e  g e n e r a l  popula t ion .  

Hawaiian des ign  o r  Hawaiian motif  means t h a t  i t  has  a Hawaiian symbol, 

Hawaiian emblem, such  a s  p ineapple  o r  a c o a t  of arms, such that i t  would 

appea l  t o  t o u r i s t s  a s  opposed t o  l o c a l  people .  

Hawaii t o  have something t o  remember t h e i r  t r i p  by, o r  t o  b r i n g  back something 

from H a w a i i .  Coffee mugs, hu la  d o l l s ,  p lay ing  c a r d s ,  j ewel ry ,  and kukui nu t  

l e i s  a r e  examples of "souveni rs . "  (Holland,  SPX-12 a t  25-26). 

T o u r i s t s  buy souven i r s  i n  
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72.  I t  i s  c o r r e c t  t ha t  B a i r d ' s  s u p p l i e r s  sends Baird nut jewelry 

p roduc t s  w i th  d i f f e r e n t  l a b e l s  on t h e  p roduc t s  and Baird is no t  always s u r e  

what i t  i s  going t o  g e t .  However, t h e  l a b e l s  a r e  cond i t ioned  on B a i r d ' s  

r e q u e s t  t h a t  t h e  merchandise be marked w i t h  t h e  coun t ry  of o r i g i n .  (Holland,  

SPX-12 a t  146).  

73. B a i r d ' s  Holland guesses  t h a t  t h e r e  have been i n s t a n c e s  where 

B a i r d ' s  sales r e p r e s e n t a t i v e s  have come back and s a i d  perhaps a re ta i ler  had 

removed t h e  coun t ry  of o r i g i n  l a b e l  bu t  he could no t  t h i n k  of any s p e c i f i c  

i n s t a n c e  a l though  some of B a i r d ' s  sales people  have t o l d  Holland t h a t  t h e y  

know of c i r cums tances  where a re ta i ler  has removed t h e  coun t ry  of o r i g i n  

l a b e l .  Holland 's  response t o  t h e  sales r e p r e s e n t a t i v e  was "Tell them not  t o  

do it." Holland does no t  know i f  h i s  i n s t r u c t i o n  was r e l a t e d  through B a i r d ' s  

independent sales people.  (Holland,  SPX-12 a t  81-82 h 129).  

74. On March 4 ,  1986 when B a i r d ' s  Holland was asked whether a Customs 

o f f i c i a l  e v e r  t o l d  him t h a t  t h e  go ld  f o i l  s t i c k e r  on t h e  Baird l a b e l  was 

s u f f i c i e n t  f o r  nu t  j ewe l ry  p roduc t s ,  w i t h  r e s p e c t  t o  c o u n t r y  of o r i g i n  

markings,  Holland answered t h a t  t hey  never  s p e c i f i c a l l y  t o l d  me t h a t  t h e y  were 

but  t h a t  t hey  never s p e c i f i c a l l y  t o l d  m e  t h a t  t hey  were not .  (Holland,  SPX-12 

a t  156-157). 

75. Customs Form 4647 d a t e d  A p r i l  1, 1986 t o  respondent  Baird s t a t e d  

t h a t  kukui nu t  neck laces  must be marked w i t h i n  30 days from i t s  d a t e  and t h a t  

i f  Baird needed a n  e x t e n s i o n ,  a w r i t t e n  r e q u e s t  should be submit ted.  Under 

t h e  subheading "Remarks" i t  was s t a t e d  " A l l  kukui nut  neck laces  w i t h  - 

d e s c r i p t i v e  t a g s  - KUKUI NUTS - SYMBOLIC OF HAWAII - must be stamped w i t h  

c o u n t r y  of o r i g i n  i n  c l o s e  proximity t o  HAWAII and i n  same le t te r  s i z e  as 

HAWAII. " (SX-86). 
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7 6 .  A l e t t e r  d a t e d  May 2 8 ,  1 9 8 6  from respondent  B a i r d ' s  Holland s t a t e d  

t h a t  Holland on May 2 7 ,  1986 v i s i t e d  Ms. M a t s u s h i t a  (Customs Import S p e c i a l i s t  

who i s s u e d  t o  B a i r d  on A p r i l  1 ,  1986  the Customs form 4647 f o r  e n t r y  no. 6-10 

4626-1 on Jan. 1 4 ,  1 9 8 6 )  t o  see i f  perhaps t h e r e  was a misunderstanding 

r e g a r d i n g  t h e  s t a t u s  o f  t h e  marking n o t i c e ;  t h a t  B a i r d  has  t a l k e d  about  t h i s  

n o t i c e  w i t h  i t s  Customs B r o k e r  after r e c e i v i n g  t h e  n o t i c e  i n  ear ly  A p r i l  and 

t h e n  that af ter  a c o u p l e  o f  d i s c u s s i o n s  w i t h  Ms. M a t s u s h i t a ,  B a i r d ' s  b r o k e r  

informed B a i r d  t h a t  t h e  n o t i c e  had been c a n c e l l e d  w i t h  e n t r y  86-104626-1 

r e l e a s e d  t o  B a i r d  i n  January. E n t r y  no. 86-104626-1 was l i q u i d a t e d  February  

1 4 ,  1 9 8 6  which B a i r d  understood p r e c l u d e s  any f u r t h e r  a c t i o n  on U.S.  Custom's 

p a r t  o r  B a i r d ' s  p a r t .  I n  t h e  May 2 8 ,  1986 l e t t e r  it was r e p r e s e n t e d  that MS. 

M a t s u s h i t a  on May 27  s t a t e d  t o  B a i r d ' s  Holland t h a t  t h e r e  had been no 

misunders tanding ,  t h a t  t h e  n o t i c e  had been c a n c e l l e d  and that she  had 

mentioned t h a t  t o  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  on t h e  t e l e p h o n e ;  and 

that she  o f f e r e d  t o  n o t e  the c a n c e l l a t i o n  on B a i r d ' s  copy  o f  t h e  marking 

n o t i c e  which i s  a t t a c h e d  t o  t h e  May 2 8 ,  1 9 8 6  le t ter .  Holland i n  t h e  May 2 8  

l e t t e r  f u r t h e r  r e p r e s e n t e d  t h a t  t h e  o n l y  o t h e r  paper  B a i r d  has  from U.S.  

Customs i s  a form #6423  dated  August 2 ,  1 9 8 2  (copy a t t a c h e d  t o  t h e  May 28 

l e t t e r )  w h i c h  showed that a sample o f  a "kukui nut"  n e c k l a c e  ( E n t r y  No. 

82-110276-3) was t a k e n  from one o f  B a i r d ' s  e n t r i e s  almost f o u r  y e a r s  ago by 

U.S. Customs and Hol land i s  c e r t a i n  t h a t  Customs examined i t  i n  d e t a i l .  It 

was r e p r e s e n t e d  t h a t  t h e r e  was no r e p l y  t o  t h i s  n o t i c e  on B a i r d ' s  p a r t  because  

none was r e q u i r e d ;  t h e r e  has been no correspondence  from Customs compla in ing  - 

o f  any v i o l a t i o n ;  and t h a t  i n  t h e  a b s e n c e  of such a c o m p l a i n t ,  B a i r d  

c o n s i d e r e d  t h i s  t a c i t  approval  o f  t h e  marking. Hol land,  i n  t h e  May 28 l e t t e r  

s t a t e d  t h a t  B a i r d ' s  marking has  not  changed s i n c e  1 9 6 2 ;  t h a t  B a i r d  had a l r e a d y  

submitted samples o f  e a c h  l a b e l  which c o u l d  have been sampled by Customs i n  
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c o n j u n c t i o n  w i t h  Baird's  answer t o  c o m p l a i n a n t ' s  f i r s t  set  o f  i n t e r r o g a t o r i e s ;  

t h a t  under t h e  c i r c u m s t a n c e s ,  B a i r d  b e l i e v e d  t h a t  t h e  marking n o t i c e  f o r  e n t r y  

86-104626-1  should n o t  have i s s u e d  i n  t h e  f i r s t  p l a c e ;  and that B a i r d  

c o n t i n u e d  t o  b e l i e v e  t h a t  t h e  kukui n u t s  as  B a i r d  imports them are marked 

c o r r e c t l y  a c c o r d i n g  t o  Customs R e g u l a t i o n s  s e c t i o n  134.47. ( S e e  - f o o t n o t e  7 o f  

o p i n i o n ) .  Holland f u r t h e r  r e p r e s e n t e d  i n  t h e  May 2 8  l e t ter  a l s o  t h a t  B a i r d  

has reviewed a l l  kukui nut e n t r i e s  s i n c e  t h e  i n c e p t i o n  o f  U.S. Customs ACS 

(computer ized e n t r y )  program i n  Hawaii; t h a t  s i n c e  t h i s  program began,  e v e r y  

one of B a i r d ' s  kukui nut  e n t r i e s  has  been d e s i g n a t e d  " I n t e n s i v e  Exam" which 

B a i r d  understood meant that U.S. Customs had i n s p e c t e d  and s c r u t i n i z e d  B a i r d ' s  

kukui  nut  jewelry a t  least s ix  times w i t h i n  t h e  l as t  y e a r  and that U.S. 

Customs would have i n s p e c t e d  e n t r y  86-104626-1 b e f o r e  it was r e l e a s e d  t o  B a i r d  

i n  January. (ALJ Exh. 1). 

77. I n  a l e t t e r  d a t e d  June 4 ,  1 9 8 6 ,  Hol land 's  B a i r d  r e p r e s e n t e d :  

We e n c l o s e  a photocopy o f  Customs r e g u l a t i o n s  1 4 1 . 1 1 3  which 
i n d i c a t e s  Customs may not  make a demand f o r  marking more than  30 
days a f t e r  t h e  d a t e  o f  e n t r y .  

We b e l i e v e  t h a t  " s t a t u t e  o f  l i m i t a t i o n "  ex i s t s  b e c a u s e ,  t o  r e q u i r e  a 
b u s i n e s s  t o  r e d e l i v e r  merchandise  beyond t h i s  p o i n t  i n  time, would 
r e q u i r e  t h a t  s t o c k  be held  i n  "limbo" f o r  unknown and i n d e f i n i t e  
p e r i o d s  o f  time, pending r e q u e s t s  by Customs t o  r e d e l i v e r y  - which 
i n  fac t  may never  o c c u r ,  I n  our  case,  most o f  t h e  merchandise  had 
been s o l d  and i t  would have been i m p o s s i b l e  t o  produce the 
merchandise  a t  t h i s  l a te  d a t e :  t h e  marking n o t i c e  was r e c e i v e d  some 
75 days a f t e r  t h e  merchandise  was r e l e a s e d  t o  u s ,  and some 45 days 
a f t e r  Customs' own d e a d l i n e  f o r  r e q u i r i n g  r e d e l i v e r y .  

Also, we had understood that  t h i s  e n t r y  had been l i q u i d a t e d  by t h e  
U.S. Customs S e r v i c e  - w h i c h  we understand t o  mean that t h e - e n t i r e  
t r a n s a c t i o n  i s  "put t o  rest" and i s  not  a v a i l a b l e  f o r  f u r t h e r  rev iew 
e i t h e r  by U.S. Customs o r  us .  We understand this  is t h e  t e c h n i q u e  
used by the Customs s e r v i c e  t o  keep t h e  paperwork f l o w i n g  and t o  
p r e v e n t  tremendous b a c k l o g s  and insuramountable  problems which would 
o c c u r  i€ old e n t r i e s  were a l lowed t o  be c o n s t a n t l y  reexamined,  
q u e s t i o n e d ,  and d i s p u t e d  by i m p o r t e r s  o r  Customs o f f i c i a l s  a l i k e  
wi thout  c e s s a t i o n .  
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We d i s c u s s e d  the matter of the marking n o t i c e  w i t h  our  customhouse 
b r o k e r ,  and w i t h  him d i s c u s s e d  t h e  e n t i r e  " p i c t u r e "  w i t h  the Customs 
o f f i c i a l  involved  (Ms. Gladys M a t s u s h i t a ) .  It was our  unders tanding  
t h a t  she  s a i d  she  would c h e c k  w i t h  h e r  s u p e r i o r s  and l o o k  i n t o  the 
r a m i f i c a t i o n s  o f  h e r  r e q u e s t  t o  us  ( i n  l i g h t  o f  our  comments t o  her 
r e g a r d i n g  t h e  Customs r e g u l a t i o n  1 4 1 . 1 1 3  and t h e  f a c t  t h a t  t h i s  
e n t r y  was l i q u i d a t e d )  and would g e t  back t o  us. 

The o n l y  o t h e r  comment we have e v e r  heard i n  t h i s  matter ( b e f o r e  t h e  
commission i n v e s t i g a t i v e  a t t o r n e y  s e n t  h i s  l e t t e r  o f  May 1 5 t h )  was a 
v e r b a l  s t a t e m e n t  from our  b r o k e r ,  - t h a t  Ms. M a t s u s h i t a  had t o l d  him 
t h a t  the marking n o t i c e  had been c a n c e l l e d .  

F r a n k l y ,  we do n o t  know f o r  s u r e  what Ms. M a t s u s h i t a ' s  r e a s o n i n g  was 
i n  t h i s  matter and we c o u l d  o n l y  s u g g e s t  t h a t  perhaps  she  should be 
c o n t a c t e d  f o r  a more d i r e c t  e x p l a n a t i o n  o f  what happened o r  why. . . .  

(AW Exh. 2 ) .  

78. I n  a memorandum dated  June 2 ,  1986 Ms. M a t s u s h i t a  o f  Customs s t a t e d :  

Customs Form 4 6 4 7 ,  "Not ice  o f  R e d e l i v e r y ,  Marking. E t c . "  
c o v e r i n g  CE 86-104626-1 dated  1 / 1 4 / 8 6  was i s s u e d  on 
4 / 0 1 / 8 6 .  A f t e r  "Marking N o t i c e "  was i s s u e d ,  R. B a i r d ' s  
customhouse b r o k e r ,  American Customs Brokerage  Co.,  I n c .  
c i t e d  s e c t i o n  1 4 1 . 1 1 3 ( a ) ,  Customs R e g u l a t i o n s ,  which 
s tates  : 

"If such  merchandise  i s  found a f ter  release t o  be not  
l e g a l l y  marked, t h e  d i s t r i c t  d i r e c t o r  may demand i t s  
r e t u r n  t o  Customs c u s t o d y  f o r  t h e  purpose o f  
r e q u i r i n g  it t o  be  p r o p e r l y  marked o r  l a b e l e d .  The 
demand f o r  marking o r  l a b e l i n g  s h a l l  be made n o t  
l a ter  t h a n  30 days  a f ter  t h e  d a t e  o f  e n t r y  i n  t h e  
c a s e  of merchandise  examined i n  p u b l i c  s t o r e s ,  and 
places o f  a r r i v a l ,  such as d o c k s ,  w h a r f s ,  o r  piers.  
Demand may be made no l a t e r  t h a n  30 days  a f ter  t h e  
d a t e  o f  examinat ion  i n  t h e  case o f  merchandise  
examined at  t h e  i m p o r t e r ' s  p r e m i s e s  o r  such o t h e r  
a p p r o p r i a t e  places as determined by t h e  d i s t r i c t  
d i r e c t o r . "  

I n  v iew o f  t h e  above c i t a t i o n ,  "Marking N o t i c e "  was 
c a n c e l l e d  as t h e  30-day p e r i o d  had l a p s e d  s i n c e  
examinat ion  and release o f  t h e  shipment by t h e  Customs 
S e r v i c e .  R. B a i r d  was n o t i f i e d  t h a t  if f u t u r e  shipments  
were tagged w i t h  t h e s e  d e s c r i p t i v e  t a g s  "Symbol ic  o f  
Hawaii", Customs would r e q u i r e  marking as s t a t e d  on t h e  
Customs Form 4647 "Remarks" s e c t i o n .  

. .  

(SX-88). 
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79. An i n t e r n a l  Customs memorandum dated March 3 1 ,  1986  from Ns. 

M a t s u s h i t a  t o  "DIC" s t a t e d  i n  par t :  

Gaylord V i r d e n ,  A t t o r n e y  f o r  Kukui Nuts o f  Hawaii in forms  
t h a t ,  dur ing  a h e a r i n g  i n  t h e  Court o f  I n t e r n a t i o n a l  Trade 
r e g a r d i n g  i m p o r t a t i o n s  o f  kukui  nut  n e c k l a c e s ,  R ,  B a i r d  & 
Co. t e s t i f i e d  t h a t  h i s  p r o d u c t s  are be ing  imported w i t h  
p r i n t e d  d e s c r i p t i v e  t a g s  i n d i c a t i n g  t h e  kukui  n u t s  as 
be ing  symbol ic  o f  Hawaii and Customs has  c l e a r e d  h i s  
shipments  as be ing  i n  compl iance  w i t h  marking 
requirements .  Marking R e g u l a t i o n s  r e q u i r e  t h a t ,  if t h e s e  
p r i n t e d  t a g s  are a t t a c h e d  t o  t h e  imported n e c k l a c e s ,  t h e  
c o u n t r y  of o r i g i n  must b e  conspicuous  and in t h e  same 
l e t t e r  s i z e  as HAWAII. Also, any d e s c r i p t i v e  l i t e r a t u r e  
s t a t i n g  HAWAII must have t h e  c o u n t r y  o f  o r i g i n  i n  c l o s e  
p r o x i m i t y  t o  HAWAII and i n  l e t t e r  size comparable  t o  
HAWAII. 

P l e a s e  e n s u r e  t h a t  a l l  c a r g o  i n s p e c t o r s  are aware o f  t h e s e  marking 

requirements .  

(SX-88). 

80. On October  18 ,  1 9 8 5  t h e r e  was f i l e d  i n  t h e  C i r c u i t  Court o f  t h e  

F i rs t  C i r c u i t ,  S t a t e  o f  Hawaii i n  C i v i l  No. 84-0632 (Kukui Nuts o f  Hawai i ,  

- I n c . ,  ( p l a i n t i f f )  v. R. B a i r d  & Co., I n c . ,  et a l . ,  ( d e f e n d a n t s ) ,  B l a i r ,  L t d . ,  

(defendant  and t h i r d - p a r t y  p l a i n t i f f )  v. Alie A. H y s s e i n ,  dba A l i  Baba 

I m p o r t s ,  e t  a l . ,  ( t h i r d  -party d e f e n d a n t s )  ( s ta te  a c t i o n )  an o r d e r  g r a n t i n g  

mot ions :  f o r  summary judgment and t o  d i s m i s s  a c t i o n  as t o  defendant  R. B a i r d  & 

Co.,  I n c , ,  f o r  d i s m i s s a l  o f  a c t i o n  as t o  defendant  B l a i r  L t d . ,  and f o r  summary 

judgment and f o r  d i s m i s s a l  o f  a c t i o n  as t o  defendant  Design C r e a t i o n s ,  I n c .  

Defendant L iven  & Co. (Hawaii), Ltd. j o i n e d  i n  s a i d  mot ions  by o r a l  j o i n d e r .  

The state judge R i c h a r d  Y. C. Au found t h a t  p l a i n t i f f  had f a i l e d  t o  p r e s e n t  

e v i d e n c e  t h a t  "kukui n u t s "  had a c q u i r e d  a secondary  meaning. (RBlX-2). 
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81. I n  a p a r t i a l  t r a n s c r i p t  o f  p r o c e e d i n g s  b e f o r e  the Honorable R ichard  

0 

Y. C.  Au i n  t h e  state a c t i o n  on September 20,  1 9 8 5 ,  t h e  Court s t a t e d  i n  part:  

I t h i n k  t h i s  case i s  much ado about  nothing.  
P l a i n t i f f  a r g u e s ,  o f  c o u r s e ,  t h a t  t h e  p h r a s e  "kukui 
n u t s u  has  a secondary  meaning as A l e u r i t e s  Moluccana 
o n l y  grown i n  Hawaii, and by r e a s o n  o f  t h e  
d e f e n d a n t ' s  m i s r e p r e s e n t a t i o n s ,  n e g l i g e n c e ,  and t h e  
l i k e ,  p l a i n t i f f  has  been damaged. But  I t h i n k  t h a t  
were there t h i s  matter t o  g o  t o  t h e  j u r y  based upon 
t h e  c o u r t ' s  view o f  t h e  e v i d e n c e  i n  t h e  l i g h t  most 
f a v o r a b l e  t o  t h e  p l a i n t i f f .  r e a s o n a b l e  minds cannot  
d i f f e r  as t o  t h a t  cr i t ica l  i s s u e  as t o  whether o r  not 
there was such  m i s r e p r e s e n t a t i o n  and l i k e ,  

And i t  i s  clear  t h a t  the l a r g e  p a r t  o f  t h e  e v i d e n c e  
i n d i c a t e s  that i n  respect t o  B a i r d ,  t h e i r  product  
b e a r s  g o l d  labels i n d i c a t i n g  t h a t  t h e i r  n u t s  o r  l e i s  
were made i n  Taiwan. And M r .  Raimy h i m s e l f  admit ted  
t h a t  t h e  B a i r d  s t i c k e r  made i t  clear t o  him t h a t  t h e  
B a i r d  p r o d u c t s  were imported from Taiwan. 

As t h e  defendant  B a i r d  a r g u e s ,  t h e  g r e a t  b u l k  of t h e  
r e l e v a n t  consuming market ,  namely, t o u r i s t s  coming t o  
Hawaii, p r o b a b l y  not  knowing, i n d e e d ,  n o t  really 
c a r i n g  what a kukui  nut  i s ,  and it s t r e t c h e p  t h e  
i m a g i n a t i o n  t o  s u g g e s t  t h a t  kukui n u t s  has  a 
secondary  meaning as o n l y  kukui n u t s  grown i n  Hawaii 
o f  that  n a t u r e ,  A l e u r i t e s  Moluccana. 

And f o r  t h e  many r e a s o n s  t h a t  the defendant  B a i r d  
s u g g e s t s  and has  a r g u e d ,  and f o r  t h e  r e a s o n s  as 
c o u n s e l  f o r  Design C r e a t i o n s  and B l a i r ,  L i m i t e d ,  and 
L e v i n ,  and c o - j o i n s  t h a t  t h e r e  has  n o t  been 
compliance  w i t h  the c o u r t ' s  o r d e r  re d i s c o v e r y ,  t h e  
motion f o r  summary judgment i s  g r a n t e d ;  likewise, t h e  
motion t o  d i s m i s s  under R u l e  37, and l e t  i t  be so 
ordered.  

(RBlX-2). 

Respondents  B l a i r ,  O r i e n t a l ,  Huang Hou, F a r l a c e ,  Pong L a i  and kl.1 Baba 

82. B l a i r  markets i t s  kukui nut  l e i s  under t h e  c o w n  o r  g e n e r i c  name 

"kukui n u t s . "  (SX-78, Ans. t o  I n t .  No. 6 ) .  
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83. Photocopies of  the three types o f  labels describing the kukui  nut 

l e i s  marketed by Blair are :  

Blair Label 31 
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- -- -- s .  

I GENUINE K ~ K U I  NUTS I 

&foro making tho 
buried for weeks to 
the meat It would 

beautiful symbol of Hmaiii - 

Blair Label #2 

Kukui i s  pronounced "koo- 
koo-ee" by the Hawai Cans. 
This KUKUI NUT LEI has . 
been prepared and given a 
polished sa t in  lus t re  re- 
miniscent o f  the Kukui 
Nut worn by Hawaiian Roy- 
a l t y  a s  a symbol o f  good 
luck and .h$4rity.  

i .A  4 / .. A.. .--. . -__ .  
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One o f  these l a b e l s  is i d e n t i c a l  t o  B a i r d ' s  p i n k  l a b e l  #2. Another o f  the 

these l a b e l s  has no marking o f  f o r e i g n  o r i g i n  on the l e i s .  T h i s  l a b e l  was 

used on l e i s  t h a t  were hand s t r u n g  by B l a i r  i n  Hawaii. B l a i r  used n u t s  grown 

i n  t h e  P h i l l i p p i n e s  and p r o c e s s e d  i n  Taiwan t o  make t h e s e  l e i s .  The t h i r d  

l a b e l  i s  a h e a r t  shape l a b e l  which has  on t h e  f r o n t  o f  t h e  l a b e l  i n  b l a c k  

l e t ters  "MADE I N  TAIWAN R.O.C." which i s  easi ly p e r c e p t i b l e  e s p e c i a l l y  when 

compared w i t h  t h e  o t h e r  language  ( w i t h  t h e  e x c e p t i o n  o f  "KURU1 NUTS") i n  t h e  

label .  The c o u n t r y  o f  o r i g i n  d e s i g n a t i o n  on t h e  h e a r t  shape l a b e l  i s  a p a r t  

of t h e  l a b e l .  (SX-78, Am. t o  I n t .  Nos. 6-7 6 1 2 ,  Fxh. B). 

84. B l a i r  has imported b o t h  l o o s e ,  p o l i s h e d  c a n d l e n u t s  and completed 

c a n d l e n u t  l e i s .  Candlenuts  are t h e  s p e c i e s  s c i e n t i f i c a l l y  named a l e u r i t e s  

moluccana. The Hawaii R e v i s e d  S t a t u t e s  S e c t i o n  5-8,  s tates:  

S t a t e  t ree ,  The kukui tree,  a l s o  known as t h e  candlenut  tree 
( A l e u r i t e s  Moluccana) ,  i s  adopted ,  e s t a b l i s h e d ,  and d e s i g n a t e d  as 
t h e  o f f i c i a l  tree o f  t h e  S t a t e ,  t o  be e f f e c t i v e  so long  as the 
l e g i s l a t u r e  of t h e  S t a t e  d o e s  n o t  o t h e r w i s e  provide .  * * * 

(SX-78,  Ans. t o  I n t .  No. 5 ,  Exh. A ) ,  

85. B l a i r  has  s o l d ,  d i s t r i b u t e d  o r  marketed i n  t h e  United S t a t e s  f i v e  

d i f f e r e n t  l e n g t h s  o f  kukui  nut  l e i s ,  depending upon t h e  number o f  n u t s  s t r u n g  

on e a c h  l e i  v i z .  t h e  l e i  c o n t a i n s  ei ther 3 6 ,  3 2 ,  3 0 ,  24 o r  1 6  n u t s ,  The kukui - 
n u t s  are e i t h e r  b l a c k  o r  brown i n  c o l o r ,  s t r u n g  on a r i b b o n ,  t h e  r i b b o n  

k n o t t e d  between e a c h  n u t ,  and t h e  r i b b o n  ends t i e d  i n  a bow. B l a i r  has a l s o  

s o l d  a b r a c e l e t  c o n t a i n i n g  7 kukui  n u t s .  (SX-78, Ans. t o  I n t .  No. 5). 

86 .  B l a i r  has no t r a d e  o r  brand name as such  i n  market ing  kuku-i nut 

l e i s .  (SX-78, Ans. t o  I n t .  No. 6 ) .  
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87. The completed kukui nut  l e i s  which Blair  purchases  from l o c a l  

Honolulu, H a w a i i  impor t e r s  are a l l  marked "Made i n  Taiwan." The l a b e l s  do not 

d i s t i n g u i s h  between where t h e  n u t s  are grown and where they are processed.  

The labels are a l r e a d y  a t t a c h e d  t o  t h e  l e i s  when B l a i r  r e c e i v e s  them. Bla i r  

a l s o  buys l o o s e ,  p o l i s h e d  imported kukui nu t s .  Blair  then  manufactures  t h e  

l e i s  by hand s t r i n g i n g  t h e  l o o s e  kukui n u t s  w i t h  ribbon. Blair  s e l l  t h e s e  nut  

l e i s  wi th  Blair ' s  own l a b e l  d e s c r i b i n g  them as "kukui n u t s "  t h a t  are  "Hand 

Strung i n  H a w a i i . "  (SX-78, Ans. t o  I n t .  No. 7). 

88. Blair  does no t  e x p o r t  cand lenu t s  o r  cand lenu t  j ewe l ry  i n t o  t h e  

United S t a t e s .  Blair s t a t e d  t h a t  i t  u s u a l l y  purchases  i t s  imported cand lenu t  

jewelry from l o c a l  impor t e r s  doing bus iness  in Honolulu, Hawaii; t h a t  however, 

from time t o  time, 8 l o c a l  impor t e r  w i l l  d i r e c t  t h e  e x p o r t e r  t o  s h i p  t h e  goods 

d i r e c t l y  t o  Blair and t h a t  one e x p o r t e r  who has  done so i s  

Blair has made i t s  c a n d l e n u t s  i n t o  cand lenu t  jewelry.  

(SX-78, Ans. t o  I n t .  Nos. 8 ( d )  6 1 2 ) .  

89. A s  t o  any i n s t a n c e  i n  which a coun t ry  of o r i g i n  d e s i g n a t i o n  was 

removed from Blair 's  cand lenu t  j ewe l ry ,  Blair  i s  aware of one such i n s t a n c e .  

A B l a i r  employee, Donna Kotake, was t a k i n g  o u t  of s t o c k  some imported kukui 

nut  l e i s  t o  pu t  on to  t h e  sales rack i n  Blair 's  showroom. Another B l a i r  

employee, Lorna Nakasone, had j u s t  so ld  a number of kukui  nut  l e i s  t o  a 

Japanese t o u r i s t  who asked t o  have t h e  "Made i n  Taiwan" c u t  from t h e  l a b e l .  

Ms. Nakasone then  asked Ms. Kotake t o  comply w i t h  t h e  t o u r i s t ' s  r eques t .  Miss 

Kotake misunderstood and mis t aken ly  c u t  o f f  t h e  l a b e l s  "Made i n  Taiwan" 

n o t a t i o n s  from t h e  e n t i r e  group of approximately 20 leis. Those l e i s  that 

were not s o l d  t o  t h e  Japenese t o u r i s t  were p u t  on t h e  sale r ack  w i t h  t h e  c u t  

l a b e l s .  The one time that t h e  l a b e l s  were c u t  happened t o  c o i n c i d e  w i t h  t h e  

. .  
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f i r s t  t i m e  Ronald J. Ramie ,  t h e  p r i v a t e  i n v e s t i g a t o r  h i r e d  by complainant  

v i s i t e d  B l a i r ' s  showroom. 

c u t  l a b e l .  In a n  e f f o r t  t o  prove t h a t  t h e  c u t  l a b e l  was more than  j u s t  an  

a c c i d e n t ,  complainant s e n t  Mr. Ramie t o  t h e  B l a i r  showroom f o r  a second time 

on August 3, 1984 t o  purchase a package of f i f t e e n  (15)  kukui  nu t  le is .  A l l  

of t h e  l e i s  t h a t  Mr. R a m i e  bought from Blair  on h i s  second v i s i t  had complete ,  

uncut  l a b e l s .  (SX-78, Ans. t o  I n t .  No. 7 ( b ) ) .  

Mr. Ramie purchased one of Blair 's  l e i s  having a 

90. Respondents and have expor ted  t h e  cand lenu t s  

o r  candlenut  j ewe l ry  B l a i r  manufactured t o  t h e  United S t a t e s .  Respondents 

and have imported t h e  cand lenu t s  o r  cand lenu t  jewel ry  Blair 

manufactured t h e  United S t a t e s .  Honolulu, 

Hawaii and Honolulu,  Hawaii have s o l d ,  

d i s t r i b u t e d  o r  marketed i n  t h e  United States t h e  cand lenu t  j e v e l r y  Blair 

manufactured. (SX-78, Ans. t o  I n t .  No. 10). 

91. Blair has  s o l d  i t s  kukui n u t  jewel ry  i n  i t s  own showroom i n  

Honolulu,  Hawaii and a t  g i f t  and t r a d e  shows i n  New York, New York, D a l l a s ,  

Texas and Los Angeles,  C a l i f o r n i a .  (SX-78, Ans. t o  I n t .  Nos. 1O(c) & 15(b ) ) .  

92. B l a i r  wholesa les  t o  two major  accounts ,  One wholesa le  account  is 

, an independent  d i s t r i b u t o r ,  which c a t e r s  t o  t o u r i s t s  throughout  

t h e  Hawaiian I s l a n d s  from i t s  many out  l e t  s , 

B l a i r ' s  o t h e r  major wholesale  account  is a d i s c o u n t ,  

department s t o r e  chain.  (SX-78, Ans. t o  I n t .  No. 1 5 ( a ) ) .  

93. B l a i r  d i s t r i b u t e s ,  markets  and s e l l s  i t s  cand lenu t  jewel ry  from i t s  

r e t a i l  showroom and wholesale  o f f i c e  l o c a t e d  a t  404-A Ward Avenue, Honolulu,  

H a w a i i .  (SX-78, Ans, t o  I n t .  No. 1 5 ( b ) ) .  
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94.  Except f o r  compla inan t ' s ,  B l a i r  has not  had a s i n g l e  complaint  

concern ing  t h e  q u a l i t y  of i t s  kukui nu t  p roduc t s ,  nor has  i t  had a s i n g l e  

complaint  concerning f a l s e  o r  mis leading  c l a ims  about i t s  products .  

Complainant 's  a c c u s a t i o n s  subsequen t ly  l e d  t o  t h e  i n s t i t u t i o n  of a l a w s u i t  

a g a i n s t  Blair, Ltd. ,  among o t h e r s ,  f i l e d  September 13 ,  1984, and capt ioned  

Kukui Nuts of Hawaii, Inc.  v. R. Baird & Co., Inc . ,  e t  a l . ,  C i v i l  No. 84-0632, 

C i r c u i t  Court  of t h e  F i r s t  C i r c u i t ,  S t a t e  of Hawaii. On October 18, 1985, t h e  

H a w a i i  s t a t e  c o u r t  judge d ismissed  C i v i l  No. 84-0632 as a s a n c t i o n  f o r  

compla inant ' s  r epea ted  d i scove ry  abuses .  (SX-78, Ans. t o  I n t .  No. 16 ) .  

95. I n  answer t o  whether B l a i r  has  e v e r  l a b e l e d ,  marketed, a d v e r t i s e d ,  

o r  made r e p r e s e n t a t i o n  t h a t  i t s  cand lenu t s  o r  cand lenu t  jewel ry  are ( 1 )  "Kukui 

Nuts ,"  Blair answer Yes; (2 )  "Genuine Kukui Nuts ," ,  Blair answered Yes; (3) 

' grown i n  Hawaii, Blair answered No; ( 4 )  s t r u n g  i n  H a w a i i ,  Blair answered Yes. 

B l a i r  f u r t h e r  s t a t e d  t h a t  i t  be l i eved  t h e  cand lenu t s  were grown i n  t h e  

P h i l i p p i n e s ;  and t h a t  Blair 's  cand lenu t  j ewe l ry  bea r ing  t h e  l a b e l  "Hand St rung  

i n  Hawaii" were s t r u n g  a t  B l a i r ' s  f a c i l i t i e s  l o c a t e d  a t  404 A Ward Avenue, 

Honolulu, H a w a i i .  (SX-78, Ans. t o  I n t .  No. 17) .  

96. Ron Ramie i n  h i s  1984 i n v e s t i g a t i o n  r e f e r r e d  t o  above under 

Respondent Baird purchased a p a r t i a l  l e i  w i t h  17  n u t s  remaining, sample C ,  

wi th  a r u s t  co lo red  l a b e l ,  and Ramie's i d e n t i f y i n g  marks "RJR 1-090-84 7-2-84 

1:50 pm" a t  B l a i r ' s  w h o l e s a l e - r e t a i l  o u t l e t  on J u l y  2, 1984. It was s a i d  by 

R a m i e  t h a t  t h e  s t y l e  of t h e  l a b e l  was found on a few occas ions  i n  t h e  cour se  

of Ramie's i n v e s t i g a t i o n  and a t  no time was t h i s  s t y l e  eve r  found w i t h  any 

d e s i g n a t i o n  of f o r e i g n  o r i g i n ;  t h a t  some n u t s  from Sample C were removed f o r  
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the purposes of laboratory analyses, one laboratory affixing i t s  identifying 

marks "Item #l IAL t12646." Sample C i s  represented as  follows: 

Sample C i s  also represented as physical exhibit SPX-14. 

(CX-9, SPX-14). 
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97. Ron Ramie i n  his 1984 investigacion referred t o  above under 

Respondent Baird, purchased a Sample D, a 30 nut  l e i ,  w i t h  a white label ,  and 

w i t h  Ramie's identifying marks "1090-84 8-3-84 11:45 pm RJR" at  the wholesale 

outlet of respondent Blair on August 3, 1984. It was said by Ramie that this  

style o f  label was found by Ramie only at  Blair 's  wholesale outlet and a t  the 

r e t a i l  showroom of Blair although i t  "may be found" elsewhere. 

that at the r e t a i l  showroom o f  Blair Ramie found l o t s  of this  style of label ,  

every single one o f  which had the designation of Taiwan o r i g i n  eliminated from 

the label by c u t t i n g  it o f f .  

Ramie said 

Sample D i s  represented as follows: 

Sample D i s  also represented as physical exhibit SPX-15. 

(CX-9, SPX-15) .  
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98. Blair has imported loose, polished kukui nuts from respondent 

Blair understands that obtains the nuts from respondent 

Huang Hou, 98-8 Ming Tahin Road, Chitau, Kilung, Taiwan, Republic of China, 

Blair understands that , in turn, obtains the raw nuts from the 

Phillippines. 

the candlenuts and candlenut jewelry that it receives from local importers. 

One exporter, respondent , has shipped completed kukui nut leis 
directly to Blair upon instructions from the local Hawaiian importer. 

has made its candlenuts into candlenut jewelry. (SX-78, Ans. to Int. Nos. 10 

Blair does not know with certainty who actually "manufactures" 

Blair 

& 12). 

99. Respondent has imported the candlenuts or candlenut 

jewelry Blair manufactured in the United States. (SX-78, Ans. to Int. No. 10). 

100. Respondent has imported the candlenuts or candlenut 

jewelry Blair manufactured in the United States. (SX-78, Ans. to Int. No. 10). 

101. Local Hawaii retailers, and mad e 

wholesale purchases of Blair's candlenut jewelry. Local Hawaii residents and 

tourists made retail purchases of Blair's candlenut jewelry from Blair's 

Honolulu showroom. Other persons purchased Blair's candlenut jewelry at 

mainland trade shows. (SX-78, Ans. to Int. No. 13). 

Respondents R E O  and Royal Design Creations 

102. With respect to all documents that refer or relate to the type, 

nature or content of packaging, advertisements and promotional, materials-used 

by RDCO in connection with the marketing, sale or distribution of candlenuts 
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or candlenut jewelry i n  the United States,  R D C O  produced the fo l lowing  "rhree  

labels " : 

-_  - 
. -_ . .- 

P!CO Label :'fl 

! 
\ 



RDCO Label $3 
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One of t h e  above l a b e l s  has a "Made i n  Taiwan" s t r i n g  t ag .  There i s  no 

f o r e i g n  o r i g i n  marking on t h e  remaining two l a b e l s  above. However those  two 

l a b e l s  i d e n t i f y  t h e  kukui  nu t  jewel ry  wi th  Hawaiian r o y a l t y  and/or  t a l k s  about  

t h e  kukui  n u t s  as h igh ly  p r i z e d  by t h e  peoples  of Hawaii. 

E x h i b i t  2 ,  E x h i b i t  3 ,  Exh ib i t  4). 

(SX-17, SX-77, 

103. With r e s p e c t  t o  p r o j e c t e d  sales of cand lenu t s  o r  cand lenu t  jewel ry  

i n  t h e  United S t a t e s ,  RDCO answered "None. We a r e  no t  p r o j e c t i n g  any f u r t h e r  

s a l e s  of t h e s e  items." (SX-17, Request 9, SX-77, Ans. t o  Request No. 9) .  

104. Candle nu t  jewel ry  imported by RDCO was marked w i t h  t h e  coun t ry  of 

manufacturer .  Imported l o o s e  cand lenu t s  which were manufactured i n t o  j ewe l ry  

i n  Hawaii by RDCO were no t  marked w i t h  f o r e i g n  i d e n t i f i c a t i o n .  

aware of any i n s t a n c e  i n  which a coun t ry  of o r i g i n  d e s i g n a t i o n  was removed 

from RDCO's  c and lenu t s  o r  cand lenu t  jewelry.  (SX-76, Ans. t o  I n t .  No. 7) .  

RDCO is  no t  

105. Respondent Royal Design Crea t ions ,  GA No. 173,  sec. 2,  Fushing S. 

Road, T a i p e i ,  Taiwan, R.O.C. has  expor ted  t h e  cand lenu t  j ewe l ry  RDCO. (SX-76, 

Ans. t o  I n t .  Nos. 1 0  6 12) .  

106. The manufac turer  of t h e  cand lenu t s  o r  candlenut  j ewe l ry  that RDCO 

has imported o r  caused t o  be imported t o  t h e  United S t a t e s  i s  unknown. 

(SX-76, Ans. t o  I n t .  No. 12 . )  

107. With r e s p e c t  t o  t h e  manner i n  which RDCO d i s t r i b u t e s ,  markets  o r  

se l l s  cand lenu t s  o r  cand lenu t  jewel ry  i n  t h e  United s t a t e s ,  RDCO answered t h a t  

"We no longe r  ' d i s t r i b u t e '  a t  p re sen t "  and "We d i d  ' d i s t r i b u t e '  i n  Honolulu 

and Hi lo ,  H a w a i i . "  (SX-76, Ans. t o  I n t .  No. 1 5 ) .  

108. When asked t o  i d e n t i f y  each  complaint  that RDCO has r ece ived  

r ega rd ing  t h e  q u a l i t y  of t h e  cand lenu t s  o r  cand lenu t  jewel ry  t h a t  RDCO has  

manufactured,  expor ted ,  d i s t r i b u t e d ,  marketed o r  so ld  i n  t h e  United S t a t e s ,  

i nc lud ing  but  no t  l i m i t e d  t o  compla in ts  r ega rd ing  f a l s e  o r  mis leading  c l a ims  

concerning such p roduc t ,  RDCO answered "None." (SX-76, Ans. t o  I n t .  No. 16) .  
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109, When asked t o  s t a t e  whether RDCO has eve r  l a b e l e d ,  marketed,  

a d v e r t i s e d ,  o r  made any r e p r e s e n t a t i o n  t h a t  RDCO's  c and lenu t s  or candlenut  

j ewe l ry  are; 1. "Kukui Nuts",  RDCO answered Yes; 2.  "Genuine Kukui Nuts",  RDCO 

answered No; 3. grown i n  Hawai i ,  RDCO answered No; and 4. s t r u n g  i n  Hawaii, 

RDCO answered No. When asked t o  s ta te  where t h e  cand lenu t s  o r  candlenut  

jewel ry  was grown, RDCO answered "Unknown." When asked t o  s t a t e  where t h e  

c a n d l e n u t s  o r  cand lenu t  jewel ry  were s t r u n g ,  RDCO answered "Imported,  

completed s t r a n d s  were s t r u n g  i n  Taiwan." RDCO a l s o  s t a t e d  that imported 

s t r a n d s  were s o l d  under t h e  phrase  "Kukui Nuts of The Hawaiian Royalty".  

(SX-76, Ans. t o  I n t .  No. 1 7 ) .  

110. RDCO has  s t a t e d  t h a t  t h e  manufac turer  of i t s  imported candlenut  

j ewe l ry  was unknown; t h a t  i t  has imported t h e  cand lenu t s  of candlenut  jewel ry  

t h a t  i t  has  s o l d ,  d i s t r i b u t e d  o r  marketed i n  t h e  United S t a t e s ;  that it  has 

made i t s  cand lenu t s  i n t o  candlenut  j ewe l ry  and t h a t  ABC S t o r e s ,  THY 6 

Assoc ia t e s ,  F.W. Woolworth, P a u l ' s  Imports ,  o t h e r s  i n  i n s i g n i f i c a n t  amount 

have purchased t h e  cand lenu t s  o r  cand lenu t  jewel ry  t h a t  RDCO has s o l d ,  

d i s t r i b u t e d  o r  marketed i n  t h e  United S t a t e s .  (SX-76, Ans. t o  I n t .  No. 13) .  

111. Ron Ramie i n  h i s  1984 i n v e s t i g a t i o n  r e f e r r e d  t o  above under 

Respondent Ba i rd  purchased a Sample B,  a p a r t i a l  l e i  w i t h  11 n u t s  remaining,  

wi th  a yel low l a b e l  and wi th  Ramie's i d e n t i f y i n g  marks "1-090-84 7-5-84 1 O : l O  

pm RJR" a t  ABC S t o r e  F31 on J u l y  5,  1984. This  s t y l e  of label was s a i d  t o  be 

found i n  s i g n i f i c a n t  p o r t i o n  of t h e  t i m e  throughout  t h e  cour se  of Ramie's 

i n v e s t i g a t i o n ,  and was s a i d  a t  no time e v e r  found wi th  any d e s i g n a t i o n  of 

f o r e i g n  o r i g i n .  Ramie s t a t e d  t h a t  Sample B a t  t h e  time it  was purchased by 

Ramie was an  18 n u t  l e i ;  t h a t  i t s  p a r t i a l  s t a t e  was due t o  t h e  removal of 

seven n u t s  for t h e  purposes  of l a b o r a t o r y  ana lyses ,  one l a b o r a t o r y  a f f i x i n g  
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i t s  i d e n t i f y i n g  marks "IAL U12647 Item I". 

r e p r e s e n t e d  as f o l l o w s :  

The label of sample B is 

1, .. ._ 
-..- ----- I --- -. - 

Sample B i s  a l s o  r e p r e s e n t e d  as p h y s i c a l  e x h i b i t  SPX-16. The staff 

r e p r e s e n t e d  that SPX-16 was a t t a c h e d  t o  RDCO's r e s p o n s e s  t o  t h e  s t a f f ' s  

i n t e r r o g a t o r i e s .  (CX-9, para .  7;  Tr. of p r e h e a r i n g  c o n f e r e n c e  at 1 1 4 ) .  

Res,pondenc Liven 

112. Respondent Huang Hou, No. 98-8 Min-Do 1 Rd., Chi-Tu C i c y ,  Kee Lung 

Taiwan has  manufactured t h e  c a n d l e n u t s  o r  candlenut  j e w e l r y  t h a t  Liven 

imported o r  caused  t o  be imported i n t o  t h e  United S t a t e s .  L iven  & Co., Lcd. ,  

a c o r p o r a t i o n  duly  organized  under the laws of t h e  c o u n t r y  o f  Taiwan has 

e x p o r t e d  t o  t h e  United S t a t e s  t h e  c a n d l e n u t s  or  candlenut  j e w e l r y  that L iven  
- 

imported o r  caused  t o  be imported i n t o  t h e  United S t a t e s .  

candlenut  l e i s  o f  vary ing  l e n g t h s ,  c o n s i s t i n g  of 9 ,  1 5 ,  1 8 ,  2 4 ,  30 and 36 nut8  

p e r  l e i .  L iven  & Co.,  L t d . ,  i s  r e l a t e d  t o  Liven.  (SX-17, SX-80, h e .  t o  I n c .  

Nos. 2 ,  5b & 12). 

These  i n c l u d e d  
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113. The candlenut  jewelry sold by Liven are so ld  through commission 

, 

sales and o r d e r s  t o  small independenc r e t a i l e r s .  A l l  sales a r e  made in 

Honolulu, Hawaii. (SX-17, SX-80, Ans. t o  I n t .  No. 15 ) .  

114. Liven s o l d ,  marketed, imported,  and /o r  d i s t r i b u t e d  cand lenu t  

P KUKUI-NUTS -- I;: 

Liven Label iL1 

. .  * . .  
Kukui-nuts are the s of the sate of HmNaii. 
Hawaiian people used t 
for the King and 

nuu to make a very good lei . 

varnish etc. The/ takes 
ily. And alsa use inside m;efr't 

ancient technic, and spen long times to polish Kukui- 

S O  the kukuimtt lei is on of the impartant symbol Of  

nuts to be jervelry. 

Hawaii until1 now. 

KA HOKU 0 HAWAII i 
This  l a b e l  has  i n  bold let ters "Kukui Nuts H i s to ry  of Hawaii". The i n s i d e  of 

t h e  l a b e l  relates t h e  kukui n u t s  t o  Hawaiian r o y a l t y  and states t h e  kukui nut 

i s  a symbol of Hawaii. There appea r s  t o  be a s t i c k e r  i n  t h e  upper r i g h t  hand 

c o r n e r  o f  t h e  l a b e l  which i n d i c a t e s  coun t ry  of o r i g i n .  (SX-17, SX-SO, Ans. t o  

- 

I n t .  Nos. 6 6 17 ,  f i r s t  e x h i b i t ) .  

115. It is unknown t o  Liven where t h e  cand lenu t s  of t h e  candlenut  

jewelry imported by Wven are grown. It is a l s o  unknown t o  Liven where t h e  

candlenut  j ewe l ry  imported by Liven i s  s t rung .  (SX-SO, Ans. t o  I n t .  No. 17). 
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Respondenr Pong Lai and Fa r l ace  

116. The on ly  s t y l e  of candlenut  j ewe l ry  Pong Lai imported i n t o  t h e  

United S t a t e s  vas t h e  kukui  nut  necklace.  The only  s t y l e  Pong La1 s o l d ,  

d i s t r i b u r e d  o r  marketed i n  t h e  United S t a t e s  was t h e  kukui  nut necklace.  

(SX-80, Ane. t o  I n t .  No. 5). 

117. There was no t r a d e  o r  brand name under which Pong Lai s o l d ,  

marketed, imported,  expor ted  and/or  d i s t r i b u t e d  candlenut  jewel ry .  

on ly  i d e n t i f i e d  as "Kukui Nur." 

It was 

The labs1 a t t a c h e d  t o  t h e  necklace  was: 

Pony: Lai 
Label S L  

I .  

The 

ALI 

necklace on which the label was placed  was manufactured i n  Taivan, R.C. by 

BABA WORT 6 EXPORT. (SX-8, - "Made i n  Taiwan" p r o t r u d e s  from t h e  label. 

Ans. t o  I n t .  No. 6, SX-82, response t o  r e q u e s t  No. 1 6 7 (Exh ib i t  8 ) ) .  
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118. Pong Lai has  s t a t e d  t h a t  i t  has never  f a i l e d  t o  mark i t s  cand lenu t s  

or candlenut  jewelry wi th  t h e  coun t ry  where they  were grown, manufactured, o r  

prepared f o r  sale and t h a t  i t  i s  aware of no i n s t a n c e  i n  which a coun t ry  of 

o r i g i n  d e s i g n a t i o n  was removed from i t s  cand lenu t s  o r  candlenut  jewelry.  

(SX-8, Ans. t o  I n t .  No. 7) .  

119. Respondent Farlace has expor t ed  t o  t h e  United S t a t e s  t h e  c a n d l e n u t s  

o r  cand lenu t  jewelry t h a t  Pong Lai imported o r  caused t o  be imported inLo t h e  

United S t a t e s .  Respondent has s o l d ,  d i s t r i b u t e d  o r  marketed i n  t h e  

United S t a t e s  t h e  cand lenu t s  o r  cand lenu t  jewelry t h a t  Pong La1 imported i n t o  

o r  caused t o  be imported i n t o  t h e  United S t a t e s .  (SX-81, Ans, t o  I n t .  No. 12) .  

120. Pong Lai d i s t r i b u t e s  c a n d l e n u t s  o r  cand lenu t  jewelry p r i m a r i l y  t o  

who lesa l e r s  i n  Honclulu, Hawaii. (SX-81, Ans. t o  I n t .  No. 15) .  

121. Pong Lai has never l a b e l e d ,  marketed, a d v e r t i z e d ,  o r  made any 

r e p r e s e n t a t i o n  that i t s  cand lenu t s  o r  candlenut  j ewe l ry  are "Kukui Nuts." 

"Genuine Kukui Nuts" grown i n  Hawaii o r  s t r u n g  on Hawai i .  (SX-81, Ans. t o  

I n t .  No. 17). 

Respondent A l i  Baba 

122. The on ly  s t y l e  of candlenut  j ewe l ry  imported by Ali Baba was t h e  

kukui nut necklace and t h e  only s t y l e  d i s t r i b u t e d  i n  t h e  United S t a t e s  by A l i  

Baba was t h e  kukui nut  necklace.  No t r a d e  name or brand name was use,  The 

kukui nut necklace was on ly  i d e n t i f i e d  as "Kukui Nut." The l a b e l  used on t h e  
- 

necklace was : 

0 CJ 
GENUINE KUKUl NUTS 

Label 111 
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The above l a b e l  i s  p laced  on t h e  necklace  when i t  was manufactured i n  Taiwan, 

R.C. by ALI BABA IMPORT & EXPORT. A "Made i n  Taiwan" t a g  p r o t r u d e s  from t h e  

l a b e l .  (SX-83, Ans. t o  I n t .  Nos. 5 & 6 ,  SX-84, Response t o  Request 1 and 7 

( E x h i b i t  B)) .  

123. A l i  Baba never  f a i l e d  t o  mark i t s  cand lenu t s  o r  cand lenu t  jewel ry  

w i t h  t h e  coun t ry  where t h e y  were grown, manufactured,  o r  prepared  f o r  sale. 

A l i  Baba i s  aware of no i n s t a n c e  i n  which a coun t ry  of o r i g i n  d e s i g n a t i o n  was 

removed from i t s  cand lenu t s  o r  cand lenu t  jewel ry .  (SX-83, Ans. t o  I n t .  No. 7) .  

124. Machteck Engineer ing  Corp., P.O. Box 87-278 T a i p e i  expor ted  t o  t h e  

United S t a t e s  t h e  cand lenu t s  of cand lenu t  j ewe l ry  t h a t  A l i  Baba imported o r  

caused t o  be imported i n t o  t h e  United States. Respondent s o l d ,  

d i s t r i b u t e d  o r  marketed i n  t h e  United S t a t e s  t h e  cand lenu t s  o r  cand lenu t  

j ewe l ry  t h a t  A l i  Baba imported i n t o  o r  cause  t o  be imported i n t o  t h e  United 

S t a t e s .  (SX-83, Ans. t o  I n t .  No. 1 2 ) .  

# 

125. 

(SX-83, Ans. t o  I n t .  No. 15) .  

126. A l i  Baba has  r ece ived  no compla in t  r ega rd ing  t h e  q u a l i t y  of t h e  

c a n d l e n u t s  o r  cand lenu t  jewel ry  t h a t  A l i  Baba has  manufactured,  expor ted ,  

d i s t r i b u t e d ,  marketed o r  s o l d  i n  t h e  United States,  i n c l u d i n g  but  no t  l i m i t e d  

t o  compla in t s  r ega rd ing  f a l s e  o r  mis l ead ing  claims concern ing  such  product .  

(SX-83, Ans. t o  I n t .  No. 1 6 ) .  

Respondents Taiwan Kyoei and Huang Hou 

127. Respondent Huang Hou of No. 98-8 Min-Do 1 Rd., Chi-Tu C i ty ,  Kee 

Lung, Taiwan, R.O.C. " suppl ied"  t h e  cand lenu t s  o r  cand lenu t  j ewe l ry  f o r  Taiwan 

Kyoei t o  expor t .  Huang Hou i s  not  a s u b s i d i a r y ,  a f f i l i a t e ,  j o i n t  ven tu re  o r  

s u b c o n t r a c t o r  of Taiwan Kyoei. (SX-17, SX-75, Ans. t o  I n t .  No. 2 ) .  
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128. Taiwan Kyoei a lways marked i t s  cand lenu t s  o r  candlenut  j ewe l ry  w i t h  

"Made i n  Taiwan." It i s  aware of no i n s t a n c e  i n  which a coun t ry  of o r i g i n  

d e s i g n a t i o n  was removed from i t s  cand lenu t s  o r  cand lenu t  jewelry.  (SX-17, 

SX-75, Ans. t o  I n t .  No. 7) .  

129. Respondent B a i r d  imported i n t o  t h e  United S t a t e s  t h e  cand lenu t s  o r  

cand lenu t  j ewe l ry  Taiwan Kyoei expor ted  t o  t h e  United States. (SX-17, SX-75, 

Ans. t o  I n t .  No. l l ( b ) ) .  

130. Taiwan Kyoei r ece ived  a n  o r d e r  from respondent  Ba i rd  which 

desc r ibed  t h e  p roduc t s  a s  "Kukui Nuts." 

s u p p l i e r s  who supp l i ed  t h e  p roduc t s  as "Kukui Nuts." 

. concerned  about  documentat ion ( i n v o i c e s ,  e t c . )  which c l e a r l y  s t a t e d  t h a t  t h e  

p roduc t s  were "Kukui Nuts" and were "Made i n  Taiwan." (SX-17, SX-75, Ans. t o  

I n t .  No. 17) .  

Taiwan Kyoei made i n q u i r y  t o  l o c a l  

Taiwan Kyoei was on ly  

V. Kukui 

131. The common name f o r  "kukui nu t "  i s  "candlenut" .  The word "kukui" 

i s  t h e  Hawaiian name f o r  "candlenut" .  (SX-16 a t  2). 

132. The on ly  t h i n g  s p e c i a l  about  t h e  term "kukui" i s  t h a t  i t  i s  t h e  

Hawaiian name f o r  l i g h t .  The only  r eason  kukui  i s  used i n  connec t ion  w i t h  

A l e u r i t e s  moluccana i s  because t h e  n u t s  could  be burned t o  produce l i g h t .  

cannot  t e l l  t h a t  t h e  n u t  grown i n  t h e  P h i l i p p i n e s  i s  a d i f f e r e n t  subspec ie s  

from t h e  v a r i e t i e s  of n u t s  grown i n  Hawaii. 

p l a c e s  o t h e r  t h a n  Hawaii are p r o p e r l y  c a l l e d  cand lenu t s .  

a t  35, 62, 66) .  

One 

A l e u r i t e s  moluccana grown i n  

(Krause ALJ Exh. - 

133. The kukui  n u t  tree i s  Hawai i ' s  o f f i c i a l  s t a t e  tree. (SPX-1). 
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134. The kukui  n u t  was brought  t o  Hawaii by e a r l y  Polynes ian  set t lers  

and i s  cons ide red  an  impor tan t  p a r t  of Hawaii's e a r l y  h i s t o r y .  

Hawaiians used t o  s t r i n g  kukui  n u t s  t o g e t h e r  and burn them f o r  l i g h t .  The 

n u t s  were po l i shed  and made i n t o  l e i s  t o  be worn by a n c i e n t  Hawaiian r o y a l t y .  

Kukui n u t s  were a l s o  used f o r  animal  f eed ,  medicine and dyes.  (SPX-1; SX-16; 

SX-18). 

Ancient 

135. The cand lenu t  tree is n a t i v e  t o  c o u n t r i e s  from Po lynes i an  west t o  

sou the rn  Asia. It was brought  t o  Hawaii by e a r l y  settlers. It is d i s t r i b u t e d  

i n  t h e  t r o p i c s  and s u b t r o p i c s  of t h e  o l d  world,  West I n d i e s ,  B r a z i l  and o t h e r  

l o c a t i o n s .  (SX-16 a t  2).  

136. The f r u i t  of t h e  candlenut  tree i s  c a l l e d  p o p u l a r l y  "nut." The 

f r u i t  i s  roundish  i f  c o n t a i n i n g  one seed  ( n u t ) ,  o r  more e l l i p s o i d a l  i f  

' c o n t a i n i n g  two seeds .  F o r t y  t o  f i f t y  y e a r s  ago,  two-seeded f r u i t s  were rare; 

The o u t e r  p a r t  of f r u i t  c o n s i s t s  of now they  may be found r a t h e r  f r e q u e n t l y .  

a hard ,  g reen  cove r ing ,  about  114 i n c h  t h i c k  when immature; w i t h  m a t u r i t y ,  

t h i s  t u r n s  a da rk  greyish-b lack  and s o f t e n s ,  e s p e c i a l l y  a f t e r  t h e  f r u i t  has  

f a l l e n .  I n  f a c t ,  t h i s  p o r t i o n  of t h e  f r u i t  decays  r a p i d l y  under  c o n d i t i o n s  

under which t h i s  tree grows, a f t e r  i t  reaches  t h e  ground. I n s i d e  t h i s  "husk" 

i s  found a t h i n ,  w h i t i s h ,  c r u s t - l i k e  " s h e l l "  which is known as t h e  "parchment" 

(which i t  resembles) ;  t h i s  l a y e r  i s  most e a s i l y  v i s i b l e  a f t e r  f r u i t  i s  p a r t l y  

decayed s i n c e  i t  i s  much l o n g e r  p e r s i s t e n t  t han  f l e s h y  husk. The parchment 

surrounds t h e  seed  o r  nu t .  When young, t h e  s h e l l  of n u t  is w h i t i s h  (wh i t e  . 

kukui  n u t  l e i s  are made of n u t s  a t  t h i s  s t a g e  of ma tu r i ty .  When mature,  t h e  

n u t ' s  s h e l l  i s  b l ack ,  This  s h e l l  is very  ha rd ,  s tone - l ike ,  t h i c k ,  and 

"wrinkled."  The s h e l l  is c a l l e d  seed-coat.  The seed-coat is grooved o r  

furrowed. I n s i d e  t h e  seed-coat i s  t h e  seed "p rope r , '  t h e  "meat," o r  k e r n a l .  

This  p o r t i o n  of seed c o n s i s t s  of two f l e s h y  co ty l edons  ( f i r s t  " l eaves"  of 

s e e d l i n g s )  which a r e  r i c h  i n  o i l .  (SX-16 a t  2-3). 
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137. The hard s h e l l  of t h e  nut  has  been used t o  make l e i s .  For such use  

r i d g e s  of t h e  s h e l l  a r e  rubbed away wi th  s t o n e ,  and t h e n  bu r i ed  i n  marshy a r e a  

t o  season  and blacken.  S h e l l s  a r e  then  po l i shed  w i t h  s t i p u l e s  of b r e a d f r u i t  

tree and o i l e d .  The k e r n e l s  of t h e  n u t  a r e  impor tan t  because of t h e  q u a l i t y  

and q u a n t i t y  of conta ined  o i l .  (SX-16 a t  3). 

138. The s c i e n t i f i c  n a m e  f o r  cand lenu t  i s  A l e u r i t e s  moluccana. The 

Hawaiian name f o r  A l e u r i t e s  moluccana is  "Kukui. " A l e u r i t e s "  i s  t h e  genus 

name and "moluccana" i s  t h e  s p e c i e s  name. (Krause ALJ Exh- a t  13 ,  20).  

139. P l a n t s  n a t i v e  i n  Hawaii today,  such  as kukui  ( cand lenu t )  were 

brought  t o  H a w a i i  by e a r l y  set t lers .  (Krause - RBlX-1 a t  5-6). 

140. It i s  w e l l  known t h a t  kukui  n u t s  came from o t h e r  l a n d s  than  

Hawaii. (Krause RBlX-1  a t  33). 

141.  L i s t i n g s  under "kukui a t  page 328 of t h e  whi te  pages of t h e  

February 1, 1985 t e l ephone  d i r e c t o r y  f o r  t h e  I s l a n d  of Oahu, S t a t e  of Hawaii, 

show t h e  word "kukui" being used f o r  "Kukui Mortuary,"  Kukui P laza  Medical 

Assoc ia t e s , "  "Kukui Sales Inc .  ," Kukui Sausage Fac to ry , "  "Kukui Meat," and 

"Kukui Heal th  Building.  '' (RBlX-3). 

A f f i d a v i t s  of Jacobsen,  Swingle and Fernandez 

142. S a l l i e  Jacobsen i s  and has  been f o r  ove r  1 5  y e a r s ,  t h e  owner and 

r e s i d e n t  o p e r a t o r  of a shop now c a l l e d  The L i t t l e  Hawaii C r a f t  Shop l o c a t e d  i n  

a shopping mall i n  Waikiki .  The shop has  a s  i t s  p r i n c i p a l - b u s i n e s s  t h e - s a l e  

of c r a f t s  made i n  H a w a i i .  Among t h e  Hawaiian products  so ld  a r e  Hawaiian kukui  

nu t  p roduc t s ,  p r i m a r i l y  t h e  shop ' s  own custom c r a f t e d  Hawaiian kukui  nu t  

j ewe l ry  items. Also compla inant ' s  kukui  nu t  products  are o f f e r e d  f o r  s a l e .  
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It i s  t h e  expe r i ence  of M s .  Jacobsen t h a t  t h e  impress ion  of a l a r g e  p o r t i o n  of 

t o u r i s t s  w i t h  whom s h e  speaks  t h a t  because t h e  kukui  nu t  j e w e l r y  i s  l a b e l e d  

"Kukui Nut" t h a t  t h e  product  i s  from Hawaii ,  and t h a t  i n  t h e  case of t h e  "pink 

l a b e l "  t h i s  impress ion  appears  t o  have been r e i n f o r c e d  by t h e  g e n e r a l  con ten t  

of t h e  p ink  l a b e l  i n c l u d i n g  t h e  l a b e l ' s  s t a t e m e n t s  about  t h e  s i g n i f i c a n c e  of  

t h e  kukui  n u t  i n  Hawaiian h i s t o r y ,  usage and c u l t u r e .  She s t a t e d  that one of 

t h e  kukui  nu t  j ewe l ry  p roduc t s  she  has  seen  f o r  a number of y e a r s  i n  Honolulu 
-. 

i s  o f f e r e d  f o r  sale and s o l d  i n  s u b s t a n t i a l  numbers w i t h  t h e  p ink  l a b e l  

a t t a c h e d  t o  h e r  a f f i d a v i t  as E x h i b i t  A. This  l a b e l  appea r s  t o  be t h e  Baird 

l a b e l  #2. 

s i g n i f i c a n t l y  f o r  what t h e  t o u r i s t  p e r c e i v e s  as e s s e n t i a l l y  t h e  same items. 

She s t a t e d  t h a t  t h e  t o u r i s t  cannot  unders tand  why p r i c e s  va ry  

(CX-3). 
d 

143. Tom Swingle i s  a n  independent  sales r e p r e s e n t a t i v e  r e p r e s e n t i n g  

complainant  i n  compla inant ' s  sale t o  retailers.  He d e s c r i b e s  t h r e e  encoun te r s  

where he has  observed confus ion  and misunders tanding  among buyers  of kukui  nu t  

j ewe l ry  based on t h e  Baird l a b e l .  I n  one. of t h e  encoun te r s  he s t a t e d  t h a t  

u l t i m a t e l y  two women bought complainant  ' s  n u t  l e i s  say ing  " they  wanted a 

souveni r  of H a w a i i ,  no t  of Taiwan." With r e s p e c t  t o  f o r e i g n  o r i g i n  on any of 

t h e  l a b e l s  a s s o c i a t e d  w i t h  t h e  t a g s ,  Swingle s t a e d  t h a t  "When we looked a t  t h e  

product  t a g  t o g e t h e r  and examined i t  ve ry  c l o s e l y  I was of c o u r s e  proven 

c o r r e c t  [ t h a t  t h e  B a i r d  leis were imported] ."  Swingle does n o t  s ta te  i f  any 

f o r e i g n  o r i g i n  t a g s  a r e  on any jewel ry  i n  t h e  o t h e r  two encoun te r s .  (CX-4). 

. .  144. RenalPe Fernandez i s  manager of Shop P a c i f i c a ,  t h e  g i f t  shop owned- 

and ope ra t ed  by t h e  Bern ice  Pauahi Bishop Museum and she  has  he ld  t h a t  j o b  f o r  

t h r e e  y e a r s .  She s t a t e d  t h a t  t h e  Bishop Museum G i f t  Shop is  a n  i n t e g r a l  p a r t  
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of t h e  Bishop Museum and i s  ope ra t ed  c o n s i s t e n t l y  wi th  t h e  h igh  e t h i c s  and 

p r i n c i p l e s  of t h e  museum, and t h a t  t h e  museum i s  recognized  a s  t h e  p r i n c i p a l  

museum of t h e  P a c i f i c  and i s  acclaimed worldwide; t h a t  i n  t h e  cour se  of he r  

employement t h e r e  have been numerous occas ions  on which v i s i t o r s  t o  t h e  

museum, i n c l u d i n g  both  t o u r i s t s  and r e s i d e n t s  of H a w a i i ,  have ques t ioned  t h e  

p l a c e  of o r i g i n  of t h e  Hawaii kukui  n u t  j ewe l ry  p roduc t s  t h e  shop sells and 

t h e  s i m i l a r  bu t  less expens ive  nu t  j ewe l ry  items t h e y  have found g e n e r a l l y  i n  

t o u r i s t - o r i e n t e d  o u t l e t s ,  p a r t i c u l a r l y  i n  Waikiki ;  and that  i t  is  w e l l  

r ecognized  by a l l  of u s  s e l l i n g  a t  Shop P a c i f i c a  t h a t  "what t o u r i s t s  a lmost  

a lways are looking  f o r  - - and c e r t a i n l y  p r e f e r  - - is  a n  a u t h e n t i c ,  

made-in-Hawaii, souveni r  of t h e i r  v i s i t  he re . "  There i s  noth ing  s a i d  i n  t h e  

a f f i d a v i t  w i t h  r e s p e c t  t o  whether  t h e  l e i s  s o l d  i n  l o c a t i o n s  o t h e r  t h a n  t h e  

Bishop Museum has  a f o r e i g n  o r i g i n  d e s i g n a t i o n .  (CX-5). 

V I .  Impor t a t ion  & S a l e  

R. Baird & Company, Inc.  

145. Baird has  been a n  impor t e r  and who lesa l e r  of kukui  nu t  j ewe l ry  

s i n c e  December 1974. (SX-17, SX-24 a t  1, Ans. t o  I n t .  Nos. 4 ( a )  & ( b ) ) .  

146. S ince  1977, Baird has  imported cand lenu t s  o r  cand lenu t  j ewe l ry  from 

Taiwan from Joey Pong, Shine Land and Taiwan Kyoei. However, Baird has  no t  

purchased any cand lenu t s  o r  cand lenu t  j ewe l ry  from Joey .Pong s i n c e  A p r i l  12 ,  

1977. (SX-17, SX-24 a t  6 & 7, Ans. I n t .  No. 1 2 ( b ) ;  Holland,  SPX-12 a t  57; 

SX-23, Exh. A; SX-23, Ans. t o  I n t .  No. 10). 

147. Bai rd  has  a l s o  purchased imported cand lenu t  l e i s  from Design 

C r e a t i o n s ,  I n c . ,  Honolulu, Hawaii. (SX-17, SX-24 a t  7 ,  Ans. t o  I n t .  No. 

1 3 ( c ) ) .  
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148.  

(Holland,  SPX-12 a t  108-109). 

149. Baird has  manufactured e a r r i n g s ,  pendants ,  and b r a c e l e t s  u s ing  

imported cand lenu t s .  (SX-23, Ans. t o  I n t .  Nos. 23 & 26). 

150. B a i r d ' s  sales of e a r r i n g s  and b r a c e l e t s  from 1982 t o  1985, u s ing  

imported c a n d l e n u t s ,  was as fo l lows :  

(SX-24, Ans. I n t .  No. 8 ( e ) ;  SPX-5; SPX-8). 

151. Some t i m e  p r i o r  t o  1978 Baird s o l d  "a few, ve ry  few" kukui  nu t  

I pendants ,  imported from overseas .  (Holland,  SPX-12 a t  38-39). 

152. B a i r d ' s  s a l e s  of Candlenuts  o r  cand lenu t  j ewe l ry  were made i n  

t o u r i s t  areas of t h e  S t a t e  of Hawaii. (SX-17, SX-24 a t  7 ,  Ans. t o  I n t .  

No. 1 5 ( b ) ) .  

153. Between 1980 and 1985 Baird imported approximate ly  72,700 l o o s e  

c a n d l e n u t s  which were manufactured i n t o  kukui  nu t  e a r r i n g s  and b r a c e l e t s .  

t h e  72,700 l o o s e  cand lenu t s  imported 23,800 were i n v e n t o r i e d  i n  November 1985. 

(SX-23 a t  6 ,  Ans. t o  I n t .  No. 21, Exh. A, a t  2-5; SX-17, SX-24 a t  4-6, Ans. t o  

I n t .  No. 8 ( d )  d ( e ) ;  Holland, SPX-12 a t  108) .  

Of 
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1 5 4 .  B a i r d ' s  w h o l e s a l e  prices f o r  c a n d l e n u t s  and c a n d l e n u t  j e w e l r y  f o r  

1 9 8 2  through 1 9 8 5  were as f o l l o w s :  

1 9 8 5  - 1 9 8 4  - 1 9 8 3  - 1 9 8 2  - 
LOOSE .ll . 1 5  . 1 5  . 1 5  
EARRINGS .75  .75  . 7 5  1 . 2 5  
BRACELETS 1 . 2 5  1 . 2 5  1 . 2 5  1 . 2 5  
1 6  NUT LEIS N/ A N/ A 2.25 2 . 7 5  
24  NUT LEIS N/A N/A 3 .25  3 . 7 5  
3 0  NUT LEIS 3 .25  3 . 7 5  3 .75  4 .25  
36 NUT LEIS 3 .90  4 .50  4 .50  5 . 2 5  

(SX-24, Ans. t o  I n t .  No. 5 ( e ) ;  Hol land,  SPX-12 a t  87-88).  

1 5 5 .  These  prices are F.O.B. c u s t o m e r s  door  f o r  c u s t o m e r s  on t h e  I s l a n d  

o f  Oahu and F.O.B. B a i r d ' s  warehouse f o r  cus tomers  on o t h e r  i s l a n d s .  B a i r d ' s  

payment terms are g e n e r a l l y  2 x 1 1 0  n e t  30. (SX-28, Ans. t o  I n t .  No. 2 3 ( c ) ) .  

156 .  B a i r d  o f f e r s  a $0 .25  d i s c o u n t  on 3 0  nut  n e c k l a c e s  f o r  q u a n t i t i e s  o f  

100 o r  more. (SX-28, Ans. t o  I n t .  No. 2 3 ( a ) ) .  

1 5 7 .  B a i r d  imported 3 0 , 0 0 0  l o o s e  c a n d l e n u t s  and 9000 c a n d l e n u t  l e i s  i n  

1977 .  (SX-23 a t  6 ,  Ans. t o  I n t .  No. 2 1 ,  Exh. A a t  1). 

158 .  B a i r d  imported 3 5 , 0 0 0  l o o s e  c a n d l e n u t s  and 6 3 0 0  c a n d l e n u t  l e i s  i n  

1978 .  (SX-23 a t  6 ,  Ans. t o  I n t .  No. 2 1 ,  Exh. A a t  1). 

159 .  B a i r d  imported 10,000 l o o s e  c a n d l e n u t s  and 1 7 , 7 6 0  c a n d l e n u t  l e i s  i n  

1 9 7 9 .  (SX-23 a t  6 ,  Ans. t o  I n t .  No. 2 1 ,  Exh. A a t  1 h 2) .  

160 .  B a i r d  imported 5,000 l o o s e  c a n d l e n u t s  and 1 4 , 4 4 0  c a n d l e n u t  l e i s  i n  

1 9 8 0 .  (SX-23 a t  6 ,  Ans. t o  I n t .  No. 2 1 ,  Exh. A at  2). 

161 .  B a i r d  imported 10,000 l o o s e  c a n d l e n u t s  and 1 4 , 0 1 5  c a n d l e n u t  l e i s  i n  

. 

1 9 8 1 .  (SX-23 a t  6 ,  Ans. t o  I n t .  No. 2 1 ,  Exh. A a t  2 h 3) .  
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1 6 2 .  B a i r d  s tates  t h a t  i t  imported 2 5 , 0 0 0  l o o s e  c a n d l e n u t s  and 1 6 , 4 0 0  

c a n d l e n u t  l e i s  i n  1 9 8 2 .  (SX-17, SX-24 a t  4 - 6 ,  Ans, t o  I n t .  No. 8 ( d ) ) .  

However, i n  p r e v i o u s  l i t i g a t i o n  between KNH and B a i r d ,  B a i r d  a d m i t t e d  t o  

import ing  4 0 , 0 0 0  l o o s e  n u t s  f o r  t h i s  same y e a r .  (SX-23 a t  6 ,  Ans. t o  I n t .  No. 

2 1 ,  Exh. A a t  3 & 4) .  

1 6 3 .  B a i r d  s tates  t h a t  i t  imported 2 , 7 0 0  l o o s e  c a n d l e n u t s  and 4200  

c a n d l e n u t  l e i s  i n  1983 .  (SX-17, SX-24 a t  4 -6 ,  Ans. t o  I n t .  No. 8(d)) .  

However, i n  p r e v i o u s  l i t i g a t i o n  between KNH and B a i r d ,  B a i r d  a d m i t t e d  t o  

import ing  7 , 6 0 4  c a n d l e n u t  l e i s  for t h i s  same year. (SX-23 a t  6 ,  Ans. t o  I n t .  

No. 2 1 ,  Exh. A a t  2 & 3) .  

1 6 4 .  B a i r d  states t h a t  it imported 3 5 , 0 0 0  l o o s e  c a n d l e n u t s  and 2 3 , 7 8 0  

c a n d l e n u t  l e i s  i n  1984 .  (SX-17, SX-24 a t  4 - 6 ,  Ans. t o  I n t .  No. 8(d) ) .  

' However, i n  p r e v i o u s  l i t i g a t i o n  between KNH and B a i r d ,  B a i r d  admit ted  t o  

import ing  1 8 , 4 0 0  l o o s e  n u t s  f o r  t h i s  same year. (SX-23 a t  6,  Ans. t o  I n t .  

No. 2 1 ,  Exh. A a t  4). 

165 .  B a i r d  imported 1000 c a n d l e n u t  b r a c e l e t s  i n  1984 .  (SX-23 a t  6 ,  Ans. 

t o  I n t .  No. 2 1 ,  Exh. A a t  5 ) .  

166 .  B a i r d  states t h a t  it imported z e r o  loose c a n d l e n u t s  and 2 1 , 3 9 5  

c a n d l e n u t  l e i s  i n  1985 .  (SX-17, SX-24 a t  4 - 6 ,  Ans. t o  I n t .  No. 8(d)) .  

167 .  B a i r d ' s  sales of c a n d l e n u t s  o r  c a n d l e n u t  jewelry were made 

w h o l e s a l e  o n l y ,  through sales r e p r e s e n t a t i v e s ,  t o  any  and a l l  r e t a i l  o u t l e t s .  

(SX-17, SX-24 a t  7 ,  Ans. t o  I n t .  No. 1 5 ( a ) ) .  

168 .  B a i r d ' s  g r o s s  sale of kukui  nut  l e i s  was $ 3 7 , 4 3 9  i n  1 9 8 2 .  
B a i r d ' s  g r o s s  sale o f  kukui  nut  l e i s  was $ 2 8 , 8 5 5  i n  1 9 8 3 .  
B a i r d ' s  g r o s s  sale o f  kukui  nut  l e i s  was $ 7 3 , 5 9 4  i n  1 9 8 4 .  
B a i r d ' s  g r o s s  sa le  of kukui  nut l e i s  was $ 5 2 , 4 3 4  i n  1985 .  

(SX-24 a t  4 - 6 ,  Ans. t o  I n t .  No. 8 ) .  

169 .  Between 1 9 8 0  and 1985  B a i r d  imported a p p r o x i m a t e l y  8 4 , 1 6 0  u n i t s  o f  

c a n d l e n u t  j e w e l r y .  As o f  November 1 9 8 5 ,  B a i r d  had an i n v e n t o r y  of o v e r  2 4 , 0 0 0  
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u n i t s  o f  nut  jewelry. (SX-24,  Ans. t o  I n t .  No. 8(f); Hol land,  SPX-12 a t  5 8 ,  

1s. 21 -25 ;  SX-23 a t  6 ,  Ans. t o  I n t .  No. 2 1 ,  Exh. A at  2-5 ;  SX-17, SX-24 at  

4 - 6 ,  Ans. t o  Tnt.  Nos. 8(d) & (e ) ;  Hol land,  SPX-12 a t  108; FF 17-22).  

170 .  B a i r d ' s  e s t i m a t e d  g r o s s  sale o f  c a n d l e n u t  jewelry from 1 9 8 2  t o  1 9 8 5  

was a p p r o x i m a t e l y  $ 1 9 2 , 3 2 2 . 0 0 .  (SX-24 a t  6 ,  Ans. t o  h t .  No. 8). 

B l a i r ,  Ltd.  

171 .  B l a i r  h a s  been  a i m p o r t e r  and w h o l e s a l e r  o f  c a n d l e n u t s  o r  c a n d l e n u t  

jewelry s i n c e  1 9 7 3  o r  1974 .  (SX-78 a t  2 ,  Ans. t o  I n t .  Nos. 4 ( a )  & (b ) ) .  

172 .  B l a i r  i m p o r t s  l o o s e ,  p o l i s h e d  c a n d l e n u t s  w i t h  h o l e s  d r i l l e d  i n  t h e  

ends and t h e  k e r n e l  t a k e n  out .  (SX-78 a t  7 ,  Ans. t o  I n t .  No. 8 ( d ) ,  Exh. F a t  

11). 

1 7 3 .  B l a i r  has made t h e  loose c a n d l e n u t s  i n t o  c a n d l e n u t  j e w e l r y ,  

i n c l u d i n g  leis .  (SX-78 a t  5,  Ans. t o  I n t .  Nos. 7(a) & 12(d) ) .  

1 7 4 .  B l a i r  states t h a t  and e x p o r t e d  some of  t h e  

c a n d l e n u t s  t h e y  manufactured i n t o  c a n d l e n u t  jewelry i n  the U.S. 

Ans. t o  I n t .  No. 10(a)).  

(SX-78 a t  10, 

175.  B l a i r  p u r c h a s e s  completed c a n d l e n u t  jewelry from l o c a l  Hawaiian 

i m p o r t e r s  i n c l u d i n g ;  (SX-78 a t  7, 

Ans. t o  I n t .  Nos. 8(d)  & 10(b) ) .  

1 7 6 .  B l a i r  Ltd. s o l d ,  d i s t r i b u t e d ,  or  marketed c a n d l e n u t s  o r  c a n d l e n u t  

jewelry imported i n t o  t h e  Uni ted  S t a t e s  by 

and (SX-81, Ans. t o  I n t .  No. 1 2 ( d ) ;  SX-83, 

Ans. t o  I n t .  No. 12(d)) .  
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1 7 7 .  B l a i r  imported l o o s e ,  p o l i s h e d  c a n d l e n u t s  f n  1 9 8 2 .  (SX-78 

a t  7 ,  Ans. t o  I n t .  No. 8 ( d ) ) ,  

178 .  B l a i r  purchased c a n d l e n u t  l e i s  i n  1 9 8 2 .  (SX-78 a t  8 ,  Ans. t o  

I n t .  No. 8(d)) .  

179 .  B l a i r  imported l o o s e ,  p o l i s h e d  c a n d l e n u t s  i n  1 9 8 3 .  (SX-78 a t  

7 ,  Ans. t o  I n t ,  No. 8(d) ) .  

180. B l a i r  purchased c a n d l e n u t  l e i s  and c a n d l e n u t  b r a c e l e t s  i n  

1983 .  (SX-78 a t  8 ,  Ans. t o  I n t .  No, 8(d)).  

181. B l a i r  d i d  n o t  import  any l o o s e  c a n d l e n u t s  i n  1984 .  (SX-78 a t  7 ,  

Ans. t o  I n t .  No. 8(d)) .  

182 .  B l a i r  purchased c a n d l e n u t  l e i s  and c a n d l e n u t  b r a c e l e t s  i n  

1984 .  (SX-78 a t  8, m s .  t o  I n t .  No. 8(d)) .  

183 .  B l a i r  has  n o t  purchased c a n d l e n u t s  o r  c a n d l e n u t  j e w e l r y  i n  1985 .  

(SX-78 a t  8 ,  Ans. t o  I n t .  No. 8(d) ) .  

184 .  B l a i r  has  n o t  s o l d  any c a n d l e n u t  j e w e l r y  s i n c e  December 1 5 ,  1 9 8 4 .  

(SX-78 a t  9 ,  Ans. t o  I n t .  No. 8( f ) ) .  

185 .  Between 1 9 8 2  and 1 9 8 5  B l a i r  purchased l o o s e ,  p o l i s h e d  

imported c a n d l e n u t s ,  4 , 2 8 4  imported c a n d l e n u t  l e i s  and imported c a n d l e n u t  

b r a c e l e t s .  (SX-78 a t  6 -7 ,  Ans. t o  I n t .  No. 8(d) ) .  

186 .  B l a i r  p r e s e n t l y  has  u n i t s  o f  nut  j e w e l r y  i n  i n v e n t o r y .  

(SX-78 a t  9 ,  Ans. t o  I n t .  No. 8 ( f ) ) .  

187 .  The t o t a l  import  v a l u e  of t h e  loose c a n d l e n u t s  impot ted  by B l a i r  i s  

(SX-78 a t  7 ,  Ans. t o  I n t .  No. 8(d)) .  

188. The t o t a l  v a l u e  o f  t h e  c a n d l e n u t  jewelry purchased by B l a i r  was 

e 
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(SX-78 at 8, Ans. to Int. No. 8(d)). 

STYLE 

BRACELETS 
16 NUT LEIS 
24 NUT LEIS 
30 NUT LEIS 
32 NUT LEIS 
36 NUT LEIS 

(SX-78 at 4, 

1982 

N/A 
N/A 

- 

N/A 
N/ A 

Ans. to Int. No. 5(e)). 

1983 - 1984 - 

N/ A 

N/A 
N/ A 

1985 - 
NIA 
N/ A 
N/A 
N/ A 
N/ A 
N/ A 

/ >  

189) Blair's sales of imported kukui nut jewelry at the wholesale level 

we re ~ o l l o w s  : 

* 
* Sales estimated by multiplying the number of leis purchased by Blair its 
wholesale price. Where the wholesale price given by Blair was a range, a 
simple average price was used. (SX-78, Ans. to Int. Nos. 5(e) & 8(e)). 

190, Blair's purchases of completed candlenut jewelry is as follows: 

(SX-78 at 8, Ans. to Int. No. 8(d)). 

191. These purchases do not include candlenut jewelry strung by Blair 

from loose finished candlenuts, which have the label "Hand Strung in Hawaii".' 

(SX-78 at 5-8, Ans. to Int. Nos. 7(a) & 8(d). See FF 28, 29). 

Liven & Company, Ltd. 

192. Liven has been an importer and wholesaler of candlenuts or 

candlenut jewelry since approximately September,l983. (SX-17, SX-80 at 1, 

Ans. to Int. Nos. 2(a) & (b)). 
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193. Liven & Company, Taipei, Taiwan, exported the candlenuts or 

candlenut jewelry Liven imported into the U.S. (SX-17, SX-80 at 1 Ans. to 

Int. Nos. 2(b) 6 12(b)). 

194. Liven imported 240 candlenut leis in 1983. (SX-17, SX-80 at 2, 

Ans. to Int. No. 8(d)). 

195. Liven imported 100 loose candlenuts in 1984. (SX-17, SX-80 at 2, 

Ans. to Int. No. 8(d)). 

196. Liven imported 13,540 candlenut leis in 1984. (SX-17, SX-80 at 2, 

Ans. to Int. No. 8(d)). 

197. Liven imported 11,495 candlenut leis in 1985. (SX-17, SX-80 at 2, 

Ans. to Int. No. 8(d)). 

198. Between 1983 and 1985 Liven imported 25,275 candlenut leis and 100 

I loose candlenuts. (SX-17, SX-80 at 2, Ans. to Int. No. 8(d)). 

199. As of January 1986 Liven had no candlenut jewelry in inventory. 

(SX-17, SX-80 at 2, Ans. to Int. No. 8(f)). 

200. In 1983 Liven’s gross sales of imported candlenut leis were between 

$780.00 and $840.00. (SX-17, SX-80 at 2, Ans. to Int. Nos. 5(e) & 8(d)). 

201. In 1984 Liven‘s gross sales of imported candlenut leis were between 

$44,005.00 and $50,775.00. (SX-17, SX-80 at 2, Ans. to Int. Nos. 5(e) & 8(d)). 
I 202. In 1985 Liven’s gross sales of imported candlenut leis were between 

$37,358.00 and $40,232.50. (SX-17, SX-80 at 2, Ans. to Int. Nos. 5(e) & 8(d)). 

203. Liven’s total gross sale of candlenut jewelry from-1983 to 1985-was 

(FF 200-202). 

From 1982 through November 1985, Liven‘s wholesale price for 

between $82,143.00 to $91,847.50. 

204. 

candlenut leis ranged from $3.25 to $3.50 depending on the length of the lei. 

Since November 1985 the wholesale price for candlenut leis ranged from $3.75 

to $4.00. (SX-80 at 2, Ans. to Int. No. 5(e)). 
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205. Liven’s  g r o s s  s a l e  of kukui  nu t  l e i s  was $840 i n  1983. 

L iven’ s  g r o s s  s a l e  of kukui  nu t  l e i s  was $47,245 i n  1984. 

Liven’s  g r o s s  s a l e  of kukui  nu t  l e i s  was $39,980 i n  1985.* 

*Gross sale e s t ima ted  by m u l t i p l y i n g  t h e  number of l e i s  purchased by t h e  
average  wholesa le  p r i c e  of l e i s  g iven  i n  I n t .  No. 5 (e ) .  
(SX-80 a t  2, Ans. t o  I n t .  Nos. 5 ( e )  & 8 ( d ) .  

Taiwan Kvoei. Inc .  

206. Taiwan Kyoei has  expor t ed  c a n d l e n u t s  o r  cand lenu t  jewel ry  t o  t h e  

United S t a t e s  s i n c e  1975. (SX-17, SX-75 a t  1, Ans. t o  I n t .  No. 3). 

207. Taiwan Kyoei expor ted  10,000 l o o s e  c a n d l e n u t s  t o  Bai rd  i n  1982. 

(SX-17, SX-75 a t  1 & 2,  Ans. t o  I n t .  Nos. 5 ( b )  & ( i ) ) .  

208. Taiwan Kyoei expor ted  ze ro  cand lenu t s  i n  1983. (SX-17, SX-75 a t  1, 

Ans. t o  I n t .  Nos. 5(b )  & ( i i ) ) .  

209. Taiwan Kyoei expor ted  2,500 cand lenu t  l e i s  t o  Bai rd  i n  1984. 

(SX-17, SX-75 a t  1 6  2,  Ans. t o  I n t .  Nos. 5(b)  d ( i i i ) ) .  

210. Taiwan Kyoei s o l d  t h e  2,500 candlenut  l e i s  i t  expor ted  t o  Bai rd  i n  

1984 f o r  $6,450.00. (SX-17, SX-75 a t  2,  Ans. t o  I n t .  No. 8 ( i i ) ) .  

211. Taiwan Kyoei s o l d  t h e  10,000 l o o s e  n u t s  i t  expor t ed  t o  Baird i n  

1982 f o r  $659.00. (SX-17, SX-75 a t  2 ,  Ans. t o  I n t .  No. 8 ( i ) ) .  

212. Taiwan Kyoei’s  g r o s s  s a l e s  of cand lenu t s  o r  cand lenu t  j ewe l ry  from 

1982 t o  1984 were $7,109.00. (SX-17, SX-75 a t  2 ,  Ans. t o  I n t .  Nos. 8 ( i )  & 

213. Bai rd  supp l i ed  t h e  fo l lowing  in fo rma t ion  r e g a r d i n g  Bai rd- ’s  

purchases  of cand lenu t s  o r  cand lenu t  j ewe l ry  from Taiwan Kyoei. (SX-23 a t  3 ,  

Ans. t o  I n t .  No. 10,  Ex. A). 

YEAR LOOSE LEIS BRACELETS 

1977 30,000 7,000 
1978 25,000 6,300 
1979 10,000 14,560 
1980 5,000 14,400 
1981 10,000 11,415 
1982 15,000 2,600 
1984 2,500 

99 



214. Taiwan Kyoei  states t h a t  i t s  sales of c a n d l e n u t s  and c a n d l e n u t  

jewelry were made t o  R. B a i r d  & Co. (SX-17, SX-75 at 3 ,  Am. t o  I n t .  No. 

l l ( b ) ) .  

RDCO, I n c .  

215 .  RDCO began import ing  and w h o l e s a l i n g  c a n d l e n u t s  o r  c a n d l e n u t  

jewelry i n  October  1 9 7 8 .  (SX-76 a t  2 ,  Ans. t o  I n t .  No. 4).  

216. Royal  Des ign  C r e a t i o n s  e x p o r t e d  t h e  c a n d l e n u t s  o r  c a n d l e n u t  j e w e l r y  
c 

RDCO s o l d  i n  t h e  U.S. (SX-76 a t  5, Ans. t o  I n t .  No. lO(a)). 

217. RDCO states that " a l l  candlenut  p u r c h a s e s  made by RDCO have been 

from Royal  Design C r e a t i o n s . "  (SX-7& at 7 ,  h e .  to I n t .  No. 1 4 ) .  

218, ' - - (SX-76 

at 6 ,  Ans. t o  I n t .  No. 13(a ) ) .  
I 

219. RDCO imported  9 , 8 6 0  loose c a n d l e n u t s  i n  FY (Fiscal Year )  1982 .  

(SX-76 at  7 ,  Ans. t o  I n t .  No. 1 4 ,  Ex. 1). 

220. RDCO imported 11,111 c a n d l e n u t  l e i s  i n  FY ( F i s c a l  Y e e r )  1 9 8 2 .  

(SX-76 a6 7 ,  Ans. t o  I n t .  No. 1 4 ,  Ex. 1) .  

2 2 1 ,  RDCO imported 6 4 , 8 0 0  l o o s e  c a n d l e n u t s  i n  FY 1983.  (SX-76 at 7, 

Ans. t o  I n t .  No. 1 4 ,  Ex. 1). 

222.  RDCO imported 1 5 , 2 4 8  candlenut  l e i s  in FY 1983 .  (SX776 at 7 ,  Ans. 

t o  I n t .  No, 1 4 ,  Ex.  1). 

223. RDCO imported 7,200 loose c a n d l e n u t s  i n  FY 1 9 8 4 .  (SX-76 at 7 ,  Ana. 

t o  I n t .  No. 14,,Ex. 1). 

224.  RDCO imported 11,610 c a n d l e n u t  l e i s  i n  FY 1984 .  (SX-76 a t  7, Ans. 

t o  I n t .  No. 1 4 ,  Ex. 1). 

225. Between O c t o b e r  1981 and March 1 9 8 4  RDCO imported 81,860 loose 

c a n d l e n u t s  and 3 7 , 9 6 9  c a n d l e n u t  leis.  (SX-76, Exh. I). 

. _  
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226. RDCO's wholesale  prices f o r  1982 and 1983 were a s  fo l lows :  

{SX-76 a t  2, Ans t o  I n t .  No. 5 ( e ) ) .  

227. 

*Gross sales e s t ima ted  by mul t ip ly ing  t h e  number of leis purchased by t h e  
wholesa le  price of leis s t a t e d  i n  I n t .  No. 5(e) .  
(SX-76, Exh. 1; Ans. t o  I n t .  No. S(d)) .  

228. Baird supp l i ed  t h e  fo l lowing  in fo rma t ion  r ega rd ing  i t s  purchases  of 

cand lenu t s  o r  candlenut  jewel ry  from Design Crea t ions .  (SX-23 a t  3, Ans. t o  

I n t .  No. 10, Ex. A). 

YEAR LOOSE LEIS BRACELETS 

1983 3,404 

Pong Lai Cora l  Development Co., Ltd. 

229. Pong La1 began i m p o r t i n g  and wholesa l ing  cand lenu t s  o r  candlenut; 

j ewe l ry  i n  appmxima te ly  1982. (SX-81 a t  2,  Ans. t o  Int .-No. 4). 

230. F a r l a c e  expor ted  t h e  cand lenu t s  o r  candlenut  j ewe l ry  Pong Lai 

imported i n t o  t h e  U.S. (SX-81 a t  5,  Ans. t o  I n t .  No. 12(b ) ) .  

231. Pong La1 s ta tes  t h a t  i ts  r e c o r d s  r ega rd ing  t h e  q u a n t i t y  and d o l l a r  

va lue  of cand lenu t s  imported i n t o  t h e  U.S. f o r  1982-84 are e i t h e r  i n  s t o r a g e  

o r  w i t h  t h e  customs broker .  (SX-81 a t  3, Ans t o  I n t .  No. 8 (d ) ) .  
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2 3 2 .  Pong L a i  imported z e r o  c a n d l e n u t s  o r  c a n d l e n u t  jewelry in 1 9 8 5 .  

(SX-81 a t  3 ,  Ans. t o  I n t .  No. 8(d) ) .  

233 .  Pong L a i  states t h a t  i t s  r e c o r d s  r e g a r d i n g  t h e  q u a n t i t y  and d o l l a r  

v a l u e  of c a n d l e n u t s  imported i n t o  t h e  U.S. f o r  1982-84  are e i t h e r  i n  s t o r a g e  

o r  w i t h  t h e  customs b r o k e r .  (SX-81 a t  3 ,  Ans. t o  I n t .  No. 8(d) ) .  

234. Pong L a i  d i s t r i b u t e d  c a n d l e n u t s  or c a n d l e n u t  jewelry p r i m a r i l y  t o  

w h o l e s a l e r s  i n  Hawaii. (SX-81 a t  6 ,  Ans. t o  I n t .  Nos. 1 5 ( a )  & (b)). 

A l i  Baba Import & E x p o r t  

235 .  A l i  Baba began import ing  c a n d l e n u t s  or c a n d l e n u t  jewelry i n  

a p p r o x i m a t e l y  1982 .  (SX-83 a t  2 ,  Ans. t o  I n t .  No. 4) .  

236 .  Machteck E n g i n e e r i n g  Corp.,  T a i p e i ,  Taiwan, e x p o r t e d  t h e  c a n d l e n u t  

or c a n d l e n u t  jewelry A l i  Baba imported i n t o  t h e  U.S. (SX-83 a t  5, Ans. t o  

I n t .  No. 1 2  ( b ) ) .  

237 .  A l i  Baba imported c a n d l e n u t  l e i s  i n  1985 .  (SX-83 a t  3 ,  Ans. 

t o  I n t .  No. 8(d) ) .  

238 .  A l i  Baba d o e s  n o t  p r o v i d e  i n f o r m a t i o n  r e g a r d i n g  t h e  q u a n t i t y  o f  

c a n d l e n u t s  o r  c a n d l e n u t  jewelry it imported from 1 9 8 2  t o  1984 .  (SX-83). 

239 .  A l i  Baba w h o l e s a l e  pri'ce was " e a c h  n e c k l a c e . "  (SX-83 a t  2 ,  

Ans. t o  I n t .  No. 5 ( e ) ) .  

2 4 0 ,  A l i  Baba had a n  i n v e n t o r y  o f  u n i t s  o f  candlenut  jewelry i n  

January 1 9 8 6 .  (SX-83 a t  3 ,  Ans. t o  I n t .  No. 5 ( f ) ) .  

S h i n e  Land, I n c .  

241 .  B a i r d  states t h a t  S h i n e  Land e x p o r t e d  some o f  t h e  c a n d l e n u t s  o r  

c a n d l e n u t  jewelry B a i r d  imported i n t o  t h e  U.S. (SX-17, SX-24 a t  6 & 7 ,  Ans. 

t o  I n t .  No. 1 2 ( b ) ) .  
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242 .  B a i r d  s u p p l i e d  t h e  f o l l o w i n g  i n f o r m a t i o n  r e g a r d i n g  i t s  p u r c h a s e s  o f  

c a n d l e n u t s  o r  c a n d l e n u t  j e w e l r y  from S h i n e  Land. (SX-23 a t  3 ,  Ans. t o  I n t .  

No. 10, Ex. A). 

YEAR LOOSE LEIS BRACELETS 

1981 5 , 2 0 0  

1 9 8 2  2 5 , 0 0 0  1 3 , 8 0 0  

1 9 8 3  2 , 7 0 0  4 , 2 0 0  

1 9 8 4  3 5 , 0 0 0  1 5 , 9 0 0  

Joey Pong 6 Co. 

243 .  B a i r d  s u p p l i e d  t h e  f o l l o w i n g  i n f o r m a t i o n  r e g a r d i n g  i t s  p u r c h a s e s  o f  

c a n d l e n u t s  o r  c a n d l e n u t  jewelry from Joey Pong. (SX-23 a t  3 ,  Ans. t o  I n t .  NO. 

10, Ex. A). 

YEAR LOOSE LEIS BRACELETS 

1 9 7 7  2,000 

R o y a l  Des ign  C r e a t i o n s  

244 .  RDCO states t h a t  " a l l  c a n d l e n u t  purchases  made by R D C O ,  I n c ,  have 

been from R o y a l  Design C r e a t i o n s " ,  T a i p e i ,  Taiwan. (SX-6 a t  7 ,  Ans. t o  I n t  

No. 1 4 ) .  

245 .  RDCO states that it purchased t h e  f o l l o w i n g  q u a n t i t i e s  o f  

c a n d l e n u t s  o r  c a n d l e n u t  jewelry, (SX-76 a t  7 ,  Ans. t o  I n t .  No. 1 4 ,  Exh. 1 a t  

FISC AL-YEAR LOOSE LEIS BRACELETS 

1 9 8 2  9 , 8 6 0  11,111 
1 9 8 3  6 4 , 8 0 0  1 5 , 2 4 8  
1 9 8 4  7 , 2 0 0  1 1 , 6 1 0  
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Huang Hou Crafts 

246.  Taiwan Kyoei  s tates  t h a t  Huang Hou " s u p p l i e d "  t h e  c a n d l e n u t s  o r  

c a n d l e n u t  j e w e l r y  Taiwan Kyoei  e x p o r t e d  t o  t h e  United S t a t e s .  (SX-17, SX-75 

a t  1 - 3 ,  Ans. t o  I n t ,  Nos. 2 ( a )  h 3 ( a ) ) .  

247 .  L i v e n  states t h a t  Huang Hou manufactured t h e  c a n d l e n u t s  o r  

c a n d l e n u t  j e w e l r y  it imported i n t o  t h e  Uni ted  S t a t e s .  (SX-17, SX-80 a t  3 ,  

Ans. t o  I n t .  No. 12(d) .  

O r i e n t a l  Arts and Crafts 

248.  s tates  that O r i e n t a l  Arts e x p o r t e d  some o f  t h e  c a n d l e n u t s  

manufactured i n  t h e  U.S. (SX-78 a t  10 ,  Ans. t o  I n t .  No. 10(a)). 

249 .  On 1 0 / 2 6 / 8 2  O r i e n t a l  Arts s o l d  t o  5 0 0 0  l o o s e  c a n d l e n u t  

4 'beads ' .  (SX-78 a t  1 3 ,  Exh. C).  

250 .  On 1 2 / 0 5 / 8 3  O r i e n t a l  Arts s o l d  t o  5000 l o o s e  c a n d l e n u t  

'beads ' .  (SX-78 a t  1 5 ,  Exh. C ) .  

F a r l a c e  I n t e r n a t i o n a l  C o r p o r a t i o n  

251 .  s t a t e s  t h a t  F a r l a c e  e x p o r t e d  some of  t h e  c a n d l e n u t  jewelry 

they s o l d  i n  t h e  U.S. (SX-78 a t  10 ,  Ans. t o  I n t .  No. lO(a)). 

252 .  On 1 2 / 3 0 / 8 3  Farlace s o l d  t o  6 9 5  Kukui Nut L e i s .  (SX-78 a t  

1 0 ,  Exh. C ) .  

253 .  On 0 1 / 1 2 / 8 4  F a r l a c e  s o l d  t o  1660 Kukui Nut L e i s .  (SX-78 a t  

10, Exh. C )  

254 .  Pong L a i  states t h a t  F a r l a c e  e x p o r t e d  some o f  t h e  c a n d l e n u t s  o r  

c a n d l e n u t  jewelry Pong L a i  s o l d  i n  t h e  U.S. (SX-81 a t  5 ,  Ans. t o  I n t .  No. 
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B e t t y ' s  Import and A s s o c i a t e s  

255 .  s tates t h a t  B e t t y  Wong d / b / a  as B e t t y ' s  Import and E x p o r t  

imported some o f  t h e  c a n d l e n u t s  o r  c a n d l e n u t  jewelry i t  s o l d  i n  t h e  U.S. 

(SX-78 a t  10,  Ans. t o  I n t .  No. 1 0 ( b ) ) .  

256 .  s tates t h a t  B e t t y ' s  Import and A s s o c i a t e s ,  I n c .  imported some 

o f  t h e  c a n d l e n u t s  o r  c a n d l e n u t  j e w e l r y  s o l d  i n  t h e  U.S. (SX-78 a t  10 ,  

Ans. t o  I n t .  No. 1 0 ( b ) ) .  

P a u l ' s  Imports  

257 .  s tates that P a u l ' s  imported some of t h e  c a n d l e n u t s  o r  

c a n d l e n u t  j e w e l r y  i t  s o l d  i n  t h e  U.S. (SX-78 a t  1 0 ,  Ans. t o  I n t .  No. 1 0 ( b ) ) .  

RKG E n t e r p r i s e s  

258 .  No i n f o r m a t i o n  i s  s u p p l i e d  i n  r e g a r d  t o  RKG E n t e r p r i s e s ,  Ovezon, 

P h i l i p p i n e s .  

V I I ,  Domest ic  I n d u s t r v  

259.  R i n g e r  s tates  t h a t  KNH i s  t h e  o n l y  commercial  producer  o f  kukui  nut  

jewelry i n  Hawaii, ( R i n g e r ,  SPX-11 a t  71) .  

260 .  On September l o t h ,  1 9 8 4 ,  I s l a n d  I n v e s t i g a t o r s  r e p o r t e d  t h a t  "There  

is a company c a l l e d  FANTASIA PACIFIC I N C .  l o c a t e d  i n  H i l o ,  Hawaii, which a l s o  

manufac tures  Kukui Nut l e i s " .  However, F a n t a s i a  P a c i f i c  has  gone o u t  of 

b u s i n e s s .  (SX-57 a t  2 ;  C X - 5 ) .  
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261.  R i n g e r  states t h a t  a man named Yuen made kukui  nut  jewelry and s o l d  

i t  t o  t h e  t o u r i s t  t r a d e ,  but  t h a t  he i s  no l o n g e r  i n  b u s i n e s s .  ( R i n g e r ,  

SPX-11 a t  2 8 ,  2 9 ) .  

262 .  The L i t t l e  Hawaiian Craft Shop makes kukui  nut  j e w e l r y  and se l l s  

t h e  same i n  small q u a n t i t i e s .  

nuts .  (CX-1). 

They u s e  both  Hawaiian grown and imported kukui  

263 .  Kukui Nuts of Hawaii, which was i n c o r p o r a t e d  i n  1 9 7 2 ,  has  engaged 
.. 

i n  t h e  manufac ture  and p r o d u c t i o n  o f  kukui  nut  jewelry s i n c e  1 9 7 0 .  

SPX-11 at 6 & 7 ) .  

( R i n g e r ,  

264 .  KNH leases 10,000 s q u a r e  f e e t ,  "under r o o f " ,  plus a 5 , 0 0 0  s q u a r e  

f o o t  p a r k i n g  l o t .  

p u r p o s e s ,  1 , 5 0 0  sq. feet f o r  o f f i c e  and r e t a i l  sales, and t h e  remain ing  2000  

sq. f ee t  f o r  s t o r a g e  purposes .  KNH moved t o  t h i s  f a c i l i t y ,  l o c a t e d  i n  

Waia lua ,  Oahu, Hawaii i n  1 9 7 9 .  ( R i n g e r ,  SPX-11 a t  21-24 ,  27) .  

Approximately  6 , 5 0 0  s q u a r e  feet are used f o r  p r o d u c t i o n  

a 

265. The term o f  t h e  lease i s  f o r  twenty y e a r s  f rom t h e  d a t e  of 

e x e c u t i o n  i n  1 9 7 8  and i s  has  a n  e s t i m a t e d  v a l u e  o f  a p p r o x i m a t e l y  $ 2 0 0 , 0 0 0 .  

(Sx-6 a t  1 4 ) .  

267 .  Monthly r e n t  on t h e  lease i s  $750 .00  and w i l l  i n c r e a s e  t o  $1,000.00 

per  nonth  i n  1988.  (SX-6 a t  1 4 ) .  

268 .  Between a p p r o x i m a t e l y  1 9 7 0  and 1 9 7 9  KNH o p e r a t e d  o u t  o f  t h e  "Bank 

B u i l d i n g "  i n  Waia lua ,  Hawaii. ( R i n g e r ,  SPX-11 a t  26 ) .  

269 .  R i n g e r  and h i s  wi fe ,  Emma R i n g e r ,  own 50% e a c h  o f  t h e - 2 8 , 0 0 0  

o u t s t a n d i n g  s h a r e s  o f  s t o c k  i n  KNH. ( R i n g e r ,  SPX-11 a t  1 6 ,  20 ) .  

270 .  R i n g e r  i s  t h e  p r e s i d e n t  and h i s  wife t h e  S e c r e t a r y - t r e a s u r e r  o f  

KNH. ( R i n g e r ,  SPX-11 a t  2 0 ,  21 ) .  

106 



, 

271. Ringer ,  Emma Ringer ,  and Wil f red  Yuasa, K N " s  accoun tan t ,  a r e  t h e  

d i r e c t o r s  of KNH. (Ringer ,  SPX-11 a t  20, 21).  

272. KNH employs 1 4  people .  (Ringer ,  SPX-11 a t  1 2 ) .  

273. Included i n  t h e  f o u r t e e n  i s  Ringer ,  whose pr imary r o l e  i s  

over see ing  p roduc t ion ,  purchas ing ,  s a l e s  and d e l i v e r y  and h i s  w i fe  who i s  

involved  p r i m a r i l y  i n  r e t a i l  sales. (Ringer ,  SPX-11 a t  11, 15) .  

274. One and one h a l f  persons  hold o f f i c e  and c le r ica l  p o s i t i o n s .  

(Ringer ,  SPX-11 a t  16 ) .  

275. One person  works p a r t  time i n  sales. (R inge r ,  SPX-11 a t  16) .  

276. One person  works p a r t  t i m e  i n  o i l  p roduc t ion  and p a r t  time i n  

j ewe l ry  product ion .  (Ringer ,  SPX-11 a t  95). 

277. One person  works e x c l u s i v e l y  in oil product ion .  (Ringer, SPX-11 a t  

95).  

278. KNH p rov ides  t h e  fo l lowing  in fo rma t ion  r e g a r d i n g  i t s  j ewe l ry  

p roduc t ion  work f o r c e :  

JEWELRY PRODUCTION WORKFORCE 

1979 1980 1981 1982 1983 1984 1985 

21 30 30 18 1 3  12 8 

JEWELRY SALES PERSONELL 

5 6 6 3 1 1 pt . tm 1 p t .  t m  

(SX-15 a t  Exh. hi). 

279. KNH purchases  kukui  n u t s  from independent  p i c k e r s  who g a t h e r  t h e  

n u t s  from trees t h a t  grow wi ld  on p r i v a t e  and s t a t e  l ands .  (Ringer ,  SPX-11 a t  , 

46-51). 
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280 .  P r i c e s  p a i d  by KNH f o r  raw kukui  n u t s  range  from 18  t o  2 0  c e n t s  per 

The a v e r a g e  price pound, and t h e r e  are a p p r o x i m a t e l y  4 5  kukui  n u t s  per pound. 

p a i d  by KNH f o r  kukui  n u t s  dur ing  1984-1985 was . 4  c e n t  p e r  nut .  

SPX-11 a t  1 8 ,  1 3 2 ,  1 5 9 ;  SX-10). 

( R i n g e r ,  

281. KNH purchased 6 , 9 2 7 , 9 2 0  kukui  n u t s  from 1 / 8 4  through 1 1 / 8 5 ,  

(SX-10). 

282. KNH has  t h e  capacity t o  produce 5 0 0 , 0 0 0  f i n i s h e d  n u t s  per month a t  

f u l l  capacity. ( R i n g e r ,  SPX-11 a t  7 7 ,  78) .  

2 8 3 ,  On 0 8 / 0 4 / 7 9  KNH purchased between 10,000 and 2 0 , 0 0 0  u n s t r u n g ,  

unknown and u n i d e n t i f i e d  n u t s  f rom I n d o n e s i a  a t  a U.S. Customs a u c t i o n .  

( P r o b a b l y  tung n u t s . )  (SX-27 a t  6 ,  Ans. t o  I n t .  No. l l ( a )  & (c ) ) .  

284. The imported tung n u t s  t h a t  KNH had purchased  from U.S. Customs i n  

1 9 7 9  were f i n i s h e d  n u t s .  

imported. ( R i n g e r ,  SPX-11 a t  2 1 ,  59-60).  

KNH s o l d  t h e  t h e  j e w e l r y  made from t h e s e  n u t s  as 

285.  K" h a s  two l i n e s  o f  kukui  nut  jewelry, t h e  "Regular"  l i n e  and t h e  

"Face ted"  l i n e ,  and s e l l s  s e v e r a l  d i f f e r e n t  styles and c o l o r s  o f  kukui  nut 

jewelry. ( R i n g e r ,  SPX-11 a t  3 1 ,  SX-1, SX-2). 

286 .  K N " s  l i s t  pr ice  f o r  u n f a c e t e d  3 0 - l e i  kukui  nut  jewelry i s  $9.00 

f o r  t h e  b l a c k  nut  l e i ,  and $15 .00  f o r  t h e  m u l t i - c o l o r e d  o r  brown nut  l e i .  

( R i n g e r ,  SPX-11 a t  4 8 ;  SX-14). 

VIII. E f f i c i e n t  and Economic O p e r a t i o n  

287.  KNH's p r o d u c t i o n  process f o r  kukui nut  jewelry f o l l o w s  t h e  f o l l o w i n g  

a) t h e  raw kukui  n u t s  are s o r t e d  o u t  f o r  d e f e c t s ,  and d r i e d .  
( R i n g e r ,  SPX-11 a t  62-63 ;  Exh. 3, p i c t u r e  1). 

steps : 

108 



the kukui n u t s  are tumbled f o r  36 hours t o  rough down the n u t s .  
( R i n g e r ,  SPX-11 a t  6 3 ,  6 5 ;  Ex.  3, p i c t u r e  2 ) .  
t h e  kukui  n u t s  are d r i l l e d  and t h e  meat from t h e  i n s i d e  is ground 
up and removed. ( R i n g e r ,  SPX-11 a t  6 4 ;  Ex.  3 ,  p i c t u r e s  3 ,  4). 
t h e  kukui  n u t s  are d r i e d  and s o r t e d  by c o l o r .  ( R i n g e r ,  SPX-11 a t  
64-65 ;  Ex. 3 ,  p i c t u r e  4A). 
t h e  kukui  n u t s  are trimmed, which t a k e s  o f f  t h e  i m p e r f e c t i o n s  t h a t  
were n o t  removed i n  t h e  tumbling p r o c e s s .  T h i s  step is done by 
hand f o r  e a c h  nut  on a sanding  w h e e l ,  and t h e  p r o c e s s  f o r  e a c h  nut  
nut  i s  q u i t e  r a p i d .  ( R i n g e r ,  SPX-11 a t  6 6 ;  Ex. 3 ,  p i c t u r e  5 ) .  
t h e  kukui  n u t s  are tumbled a g a i n  w i t h  a special compound that 
removes t h e  sandpaper marks l e f t  by t h e  trimming o p e r a t i o n .  
o p e r a t i o n  takes about  4 o r  5 hours .  ( R i n g e r ,  SPX-11 a t  6 7 ;  E x ,  3 ,  
p i c t u r e  6) .  
t h e  kukui  n u t s  are p o l i s h e d  i n  a special tumbler .  T h i s  o p e r a t i o n  
t a k e s  2 4  hours.  ( R i n g e r ,  SPX-11 a t  67 -68 ;  Ex 3 ,  p i c t u r e  7 ) .  
t h e  kukui  n u t s  are s o r t e d  as t o  size and q u a l i t y  and s t r u n g  i n t o  
jewelry. 
s t r i n g .  ( R i n g e r ,  SPX-11 a t  68-69 ,  Ex.  3 ,  p i c t u r e  8 ) .  
t h e  n u t s  are touched up,  which i n v o l v e s  b u f f i n g  and p o l i s h i n g .  
( R i n g e r ,  SPX-11 a t  69 -71 ;  Ex. 3 ,  p i c t u r e  9). 
t h e  f a c e t e d  jewelry i n v o l v e s  a n  extra s t e p  o f  diamond c u t t i n g  t h e  
kukui  n u t s .  ( R i n g e r ,  SPX-11 a t  69-70 ;  Ex. 3 ,  p i c t u r e  10). 

T h i s  

A 30-nut l e i  would take a p p r o x i m a t e l y  10 t o  1 5  minutes  t o  

288 .  I n  FY 1 9 8 5 ,  materials accounted  f o r  about  39  p e r c e n t  o f  KNH's c o s t  

o f  goods s o l d ,  and d i r e c t  l a b o r  accounted  f o r  47 p e r c e n t .  If salaries and 

wages are i n c l u d e d  i n  t h e  c o s t ,  l a b o r ' s  s h a r e  would i n c r e a s e  t o  about  55 

p e r c e n t .  (SX-7). 

289 .  KNH has  about  1 2  items o f  kukui  nut  j e w e l r y  r e t u r n e d  a month f o r  

d e f e c t s ,  ( R i n g e r ,  SPX-11 a t  7 3 ,  Is .  20-25).  

290 .  KNH has s p e n t  between $ 1 5 , 0 0 0  and $ 9 0 , 0 0 0  per y e a r  t o  a d v e r t i z e  and 

promote i t s  Kukui Nut p r o d u c t s .  (SX-6 ,  SX-7, SX-53, R i n g e r ,  SPX-11 a t  1 0 3 ) .  
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2 9 0 ( a ) .  KNH A d v e r t i s i n g  & Promot ional  E x p e n d i t u r e s  1978-1985 

1 9 7 8  
1 9 7 9  
1 9 8 0  
1981 
1 9 8 2  
1 9 8 3  
1 9 8 4  
1 9 8 5  

$ 1 5 , 9 2 8 . 4 7  
$ 1 9 , 1 3 6 . 4 2  
$ 7 4 , 0 9 8 . 7 8  
$ 9 1 , 9 3 5 . 8 1  
$ 6 7 , 8 4 7 . 9 7  
$ 5 9 , 8 3 2 . 1 5  
$ 3 9 , 5 7 0 . 4 1  
$ 2 4 , 5 8 3 . 9 6  

(SX-6, EX. I ,  p. 1) 
(SX-6, EX. 11, p. 3 )  
(SX-6, EX. 111, p. 3 )  
(SX-6, EX. I V ,  p. 3 )  
(SX-6, EX. V ,  p. 3 )  
(SX-6, EX. V I ,  p. 3 )  
(SX-53, p. 1 ) 
(SX-7, p. 1) 

291.  K N " s  a d v e r t i s i n g  and promot ional  e x p e n d i t u r e s  s i n c e  a t  least  1 9 8 3  

refer t o  b o t h  jewelry and o i l  "and a l l  t h e  p r o d u c t s  [ s o l d  by  KNH] up t o  t h a t  

p o i n t " .  Jewelry and o i l  are a d v e r t i s e d  j o i n t l y  because  t h e y  are c o m p a t i b l e  

items, b o t h  made from t h e  kukui  nut .  ( R i n g e r ,  SPX-11 a t  1 0 3 ,  155) .  

292 .  KNH has  100% q u a l i t y  c o n t r o l .  During t h e  twenty two step 

manufac tur ing  p r o c e s s  t h e  must are s o r t e d  by hand f o r  c o l o r  and s i z e .  They are 

a 
i n s p e c t e d  f o r  q u a l i t y  a t  t h e  end o f  t h e  manufac tur ing  process. (SX-15 a t  2 ;  

R i n g e r ,  SPX-11 a t  65-73).  

293 .  Most of K N " s  employees have been employed by KNH f o r  f i v e  t o  t e n  

years. ( R i n g e r ,  SPX-11 a t  7 4 ,  1s. 14-22).  

294 .  Some o f  KNH's employees f o r m e r l y  were employed i n  t h e  s u g a r  o r  

p i n e a p p l e  f i e l d s  and have been r e t r a i n e d  by KNH t o  work on kukui  nut  jewelry. 

( R i n g e r ,  SPX-11 a t  7-80 ;  SX-15 a t  6 ) .  

295 .  KNH pays new employees above t h e  minimum wage even when t h e y  are 

be ing  t r a i n e d .  ( R i n g e r ,  SPX-11 a t  81 ,  1s. 2-14). 

296 .  U n t i l  a p p r o x i m a t e l y  one year a g o ,  KNH o f f e r e d  i t s  employees m e d i c a l  

i n s u r a n c e ,  p a i d  v a c a t i o n  and h o l i d a y s ,  and a bonus system. However, t h e s e  . 

b e n e f i t s  have been t e m p o r a r i l y  suspended due t o  K" ' s  f i n a n c i a l  c o n d i t i o n .  

( R i n g e r ,  SPX-11 a t  81-82).  

.. 
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297.  I n  f i s c a l  y e a r s  1 9 8 3  through 1 9 8 5 ,  KNH s p e n t  between $ 2 5 , 0 0 0  and 

$60,000 per year t o  a d v e r t i s e  and promote i t s  kukui  nut  jewelry. 

SX-53, SX-6, a t  Ex. V I ) .  

(SX-7, 

298 .  KNH places i t s  own special  d i s p l a y  racks i n  some o f  i t s  cus tomers  

s t o r e s .  ( R i n g e r ,  SPX-11 a t  1 4 7 ) .  

299 .  KNH o f f e r s  free f a c t o r y  t o u r s  t o  t h e  p u b l i c .  An a v e r a g e  o f  6 0  

p e o p l e  v i s i t  t h e  f a c t o r y  d a i l y .  ( R i n g e r ,  SPX-11 a t  1 8 5 - 8 6 ,  SX-20). 

IX .  I n j u r y  

300.  K N " s  p r o f i t a b i l i t y  f o r  kukui  nut  jewelry from F i s c a l  Year  1 9 8 2  

(June 1 ,  1981 t o  May 3 1 ,  1 9 8 2 )  t o  Fiscal  year 1 9 8 5  was as f o l l o w s :  

FY1981 FY 1 9 8 2  FY 1 9 8 3  FY 1 9 8 4  FY 1 9 8 5  
Sales------- $=3 $ 3 7 6 , 5 7 2  $ 2 6 5 , 0 3 3  $ 2 0 7 , 4 8 3  $ 2 0 3 , 6 2 8  
Gross P r o f  it- 2 9 9 , 9 4 7  2 6 7 , 9 4 4  1 8 4 , 6 2 1  1 4 8 , 8 4 1  1 9 4 , 8 4 2  
Net P r o f i t  (Loss) ( 2 6 , 0 4 1 )  ( 6 6 , 8 5 4 )  ( 9 1 , 8 7 6 )  ( 2 5 , 7 7 5 )  ( 2 2 , 7 0 2 )  

(SX-15). 

301 .  KNH had i t s  most p r o f i t a b l e  year f o r  kukui  nut  j e w e l r y  dur ing  

Fiscal  Y e a r  1981. (SX-6 a t  10;  SX-15). 

302 .  K" a t t r i b u t e d  i t s  d e c l i n e  i n  p r o f i t a b i l i t y  beginning  i n  l a te  1980 

t o  c o m p e t i t i o n  from tung nut  jewelry imported from Taiwan and t o  r e c e s s i o n a r y  

p r e s s u r e s .  (SX-6 a t  10-12).  KNH f i l e d  f o r  bankruptcy-under  Chapter  11 o f  t h e  

Bankruptcy code  on May 9 ,  1984 .  (SX-6 a t  2 ) .  Mr. R i n g e r  t e s t i f i e d  t h a t  a f ter  

S e p t .  1 9 8 4 ,  i t  became h i s  unders tanding  t h a t  t h e  imported n u t s  were o f  t h e  

species a l e u r i t e s  moluccana o r  c a n d l e n u t  and n o t  a l e u r i t i e s  trisperma o r  t h i n g  

nut  as he b e l i e v e d  when he f i l e d  f o r  bankruptcy.  ( R i n g e r ,  SPX-11 a t  88-89) .  
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303. KNH's p r o f i t a b i l i t y  f o r  kukui  nu t  o i l  from F i s c a l  Year 1982 (June 

1, 1981 t o  May 31, 1982) t o  F i s c a l  y e a r  1985 was as fo l lows :  

FY1982 FY 1983 FY 1984 FY 1985 
Sales -------- $ 7'3.587 s 7  $ 6 2 . 9 8 4  Q169,726 
Gross P r o f i t -  . 47; 942 . 45;888 40; 914 92,423 
N e t  Prof it--- 8,825 11,429 19,149 48,462 

(SX-15). 

304. KN"s sales of kukui  nu t  j ewe l ry  f o r  t h e  l a s t  seven months of 1985 

(June-December) was $101,802. (SX-54). 

305. The number of kukui  n u t s  t h a t  KNH f i n i s h e d  between FY 1982 and FY 

1985 was as fo l lows :  

Fy 1981-------- 2.1 m i l l i o n  
FY 1982------- 1 .5  m i l l i o n  
FY 1983------ 0.7 m i l l i o n  
FY 1984------- 0.6 m i l l i o n  
Fy 1985------- 0.55 m i l l i o n  

(SX-15). 

306. KN"s g r o s s  sale of kukui  nu t  j ewe l ry  was $646,782 in FY 1980. 

KNH's g r o s s  sale of kukui  nu t  j ewe l ry  was $569,353 i n  FY 1981. 
KNH's g r o s s  sale of kukui  nu t  j ewe l ry  was $376,572 i n  FY 1982. 
KNH's g r o s s  s a l e  of kukui  nu t  j ewe l ry  was $265,033 i n  FY 1983. 
KN"s g r o s s  sale of kukui  nut  j ewe l ry  was $207,483 i n  FY 1984. 
KNH's g r o s s  sale of kukui  nu t  j ewe l ry  was $203,628 i n  FY 1985. 
KNH's g r o s s  s a l e  of kukui  nu t  j ewe l ry  was $113,511 from 6/85 t o  
1/86.  

(SX-15 a t  Exh. AA; SX-54). 

307. Blair  s o l d  t h e  cand lenu t s  o r  cand lenu t  j ewe l ry  imported 

i n t o  t h e  U.S. (SX-81 a t  5 ,  Ans. t o  I n t .  No. 1 2 ( d ) ) .  

308. ABC S t o r e s ,  THY Assoc ia t e s ,  F.W. Woolworth, Paul ' s  Imports  and 

o t h e r s  i n  i n s i g n i f i c a n t  amounts purchased t h e  cand lenu t s  o r  cand lenu t  j ewe l ry  

RDCO s o l d  i n  t h e  U.S. (SX-76 a t  6 ,  Ans. t o  I n t .  No. 1 3 ( e ) ) .  
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309. B l a i r  and small shops i n  t h e  I n t e r n a t i o n a l  Market P lace  and Duke's 

Lane s o l d  t h e  cand lenu t s  o r  cand lenu t  jewel ry  imported i n t o  t h e  U.S. 

(SX-83 a t  5, Ans. t o  I n t .  No. 1 2 ( d ) ) .  

310. Bai rd  has  has  admi t ted  s e l l i n g  candlenut  j ewe l ry  t o  t h e  fo l lowing  

r e t a i l  o u t l e t s  i n  Hawaii; 

(Holland,  SPX-12 a t  115-117). 

311. While Baird admi ts  t o  " s e l l i n g "  t o  Sears and Penny's,  (Holland,  

SPX-12 a t  30) ,  

(Holland,  SPX-12 a t  114) .  

312. Pomare, Ltd. ,Honolulu and Long Drug Stores ,Honolu lu ,  so ld  t o  

consumers t h e  c a n d l e n u t s  o r  cand lenu t  j ewe l ry  Blair imported o r  s t rung .  

(SX-78 a t  11, Ans. t o  I n t .  No. 1 0 ( b ) ) .  

313. Blair 's  sales of candlenut  j ewe l ry  were a l s o  made i n  i t s  own 

showroom i n  Honolulu,  Hawaii, and a t  t r a d e  shows i n  Dallas, Texas,  New York, 

New York, and Los Angeles,  C a l i f o r n i a .  (SX-78 a t  11, Ans. t o  I n t ,  No. 10 ) .  

314. Liven ' s  cand lenu t  j ewe l ry  are so ld  through commission sales and 

o r d e r s  t o  small independent  retailers.  A l l  sales are made i n  Honolulu,  

Hawaii. (SX-17, SX-80 a t  2 ,  Ans. t o  I n t .  No. 15 ) .  

315. Below i s  a c h a r t  of common customers  of KNH and some of t h e  

respondents .  

KNH ' S LARGEST CUSTOMERS* SALES BY RESPONDENTS** 
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* SX-51 
** SX-58-60; FF 307-314 

316.  I s l a n d  I n v e s t i g a t o r s  r e p o r t e d  t h a t  it purchased imported kukui  nut  

jewelry from t h e  f o l l o w i n g  s t o r e s  i n  Hawaii: (SX-57, SX-58, SX-59). 

Pomare L t d  
Arwakawa ' s 
G i f t  ShopThe Toy Shop 
S t a r  Hawaii 
F i r s t  Class F i n e  

I Sue 's  Jewelry 

Aloha 111 
J&J G i f t  Shop 
W a i k i k i  Gifts  

ABC S t o r e s  
I s l a n d  Camera & Pago's  
H a n d i c r a f t  
Woolworth's 
Parkoh T h e r e s a ' s  
Gemma G i f t  Shop 

Yoon's Gifts 
Moonl ight  Shop 
S e v e r a l  Vending Carts 

R i t z  Dept. S t o r e s  
K a l o s  P o l y n e s i a n  
Moon L i t e  Shop 
Hawaiian Panorama 
Co 1 lec t i b l e  s 
Helen ' s  G i f t  Shop & 
G i f t  Shop 
H.S. Jewelry  
Bee  ' s G i f t  Shop 

317.  On a t  least  one o c c a s i o n ,  a n  imported nut  l e i  was r e t u r n e d  t o  KNH 

by a cus tomer  who m i s t a k e n l y  b e l i e v e d  t h a t  KNH manufactured t h e  l e i .  ( R i n g e r ,  

SPX-11 q t  1 8 9 ,  1 9 0 ) .  
'\ 

T o t a l  sales o f  KNH's kukui  nut  jewelry, sales o r  p u r c h a s e s  o f  9 
imported c a n d l e n u t  jewelry, s t r u n g  o f f  s h o r e ,  and import  p e n e t r a t i o n  r a t i o s ,  

are shown below: 

K" sales* Import S a l e s  T o t a l  S a l e s  Import 
P e n e t r a t i o n  

1981------ $ 5 6 9 , 3 5 3  $ 2 1 , 5 4 2  $ 5 9 0 , 8 9 5  3 . 6  
1982------ 3 7 6 , 5 7 2  6 2 , 1 5 8  4 3 8 , 7 3 0  14 .2  
1983------ 2 6 5 , 0 3 3  1 0 5 , 2 0 3  3 7 0 , 2 3 6  28.4 
1984------ 2 0 7 , 4 8 3  1 4 5 , 7 1 9  3 5 3 , 2 0 2  41 .3  
1985------ 2 0 3 , 6 2 8  9 2 , 4 1 4  2 9 6 , 0 4 2  31 .2  

* KNH's sales d a t a  are f o r  f i s c a l  y e a r s  (June 1 t o  May 3 1 ) ,  and import  
s a l e s  d a t a  are f o r  c a l e n d a r  years,  so t h e  d a t a  are n o t  e x a c t l y  comparable .  
N o n e t h e l e s s ,  t h e  i n f o r m a t i o n  above p r o v i d e s  a n  i n d i c a t i o n  o f  t h e  importance  o f  
import sales r e l a t i v e  t o  KNH s a l e s  i n  t h e  market .  ( S e e  - FF 1 6 8 ,  1 8 9 ,  2 0 5 ,  2 7 7 ) .  
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319.  The 30-nut l e i  accounted  f o r  about  9 0  p e r c e n t  o f  the w h o l e s a l e  

v a l u e  o f  imported candlenut  l e i s ,  a l r e a d y  s t r u n g ,  s o l d  by B a i r d ,  B l a i r ,  L iven  

and RDCO dur ing  t h e  1981-1985 p e r i o d ,  ( S e e  - SX-24, Ans. t o  I n t .  Nos. 5 ( e )  & 

8 ( e ) ;  SX-76, Ans. t o  I n t .  Nos, 5 ( e )  & 8 ( d ) ;  SX-80, Ans, t o  I n t .  Nos. 5 ( e )  & 

8 ( d ) ;  SX-78, Ans. t o  I n t .  Nos. 5 ( e )  & 8 ( e ) ) .  

320. Wholesale  sales prices dur ing  1984-85 f o r  K" and f o r  t h e  m a j o r  

s u p p l i e r s  o f  imported candlenut  j e w e l r y  are as f o l l o w s  f o r  30-nut candlenut  

l e i s  : 

1 9 8 4  1 9 8 5  

Baird------ 3 .75  4 .25  
RDCO------- 3 .75  - 
Liven------ 3 . 5 0  3.50 t o  4 .00  
Blair-----  - 

=* ------- $9.00 %$9.00 

* P r i c e  f o r  t..e lack,  u n f a c e t e d  l e i ,  which is K " ' s  lowest  pr,ced 
30-nut l e i .  (SX-14; SX-24, Ans. t o  I n t .  No. 5 ( e ) ;  SX-76, Ans. t o  I n t .  No. 
5 ( e ) ;  SX-80, Ans. t o  I n t .  No. 5 ( e ) ;  SX-78, Ans. t o  I n t .  No. 5(e ) ) .  

321. KNH has n o t  r a i s e d  prices f o r  most o f  i t s  kukui  nut j e w e l r y  f o r  1 7  

years. ( R i n g e r ,  SPX-11 a t  105-06) .  

322 .  B a i r d ,  B l a i r ,  L i v e n ,  and RDCO a l s o  imported l o o s e  c a n d l e n u t s ,  

a l r e a d y  f i n i s h e d ,  which were s t r u n g  i n t o  j e w e l r y  i n  Hawaii, The number and 

v a l u e  o f  such  n u t s  imported by t h e s e  companies was as f o l l o w s :  

1 9 8 2  1983  1984  1 9 8 5  
Number Value Number Value Number Value Number Value 

B a i  rd---- 2 5 , 0 0 0  $m 2 , 7 0 0  $- 3 5 , 0 0 0  $3,211 * * 
B l a i r  ---- * * * * 
Liven--- * * * * 100 9 * * 
RDco----- * * 7 2 , 0 0 0  3 , 6 0 0  * * * * -  

T o t a l - -  4 0 , 0 0 0  $ 2 , 7 3 3  7 9 , 7 0 0  $ 4 , 2 6 3  3 5 , 0 0 0  $ 3 , 2 1 1  * * 

* No i m p o r t a t i o n  o f  l o o s e  c a n d l e n u t s .  

(SX-24, Ans. t o  Int. No. 8 ( d ) ;  SX-78, Ans. t o  I n t .  No. 8 ( d ) ;  SX-80, Ans. t o  
I n t .  No. 8 ( d ) ;  SX-76, Exh. 1 ,  Ans. t o  I n t .  No. 1 4 ( c ) ;  - See  SX-75). 
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323. The e s t i m a t e d  va lue  of KNH's equipment,  machinery and d i s p l a y  r a c k s  

f o r  bo th  jewel ry  and o i l  o p e r a t i o n s  was about  $182,000 as of May 31, 1985. 

(SX-7, F i n a n c i a l  Statement  f o r  p e r i o d  ending May 31, 1985). 

324. Ringer  t e s t i f i e d  t h a t  s e v e r a l  of h i s  customers  s topped s e l l i n g  any 

n u t  jewel ry  because consumers were confused by t h e  d i f f e r e n t  p r i c e s  of t h e  

imports  and domest ic  jewelry.  (Ringer ,  SPX-11 a t  143-144; 149-152). 

325. B a i r d ' s  purchase p r i c e  f o r  l o o s e  imported pol i shed  l o o s e  n u t s  was 

as f o l l o w s  ( c e n t s  p e r  n u t ) :  

1982 1983 1984 
6.6 c e n t s  6.6 c e n t s  9.2 c e n t s  

(SX-24 a t  4-5, Ans. t o  I n t .  No. 8 ( d ) )  

326. B a i r d ' s  purchase p r i c e  f o r  completed imported l e i s  was as f o l l o w s  

( d o l l a r s  p e r  l e i ) :  
I 

1982 1983 1984 1985 

30 n u t  lei------ $1.98 $2.59 $2.43 $2.66 
36 n u t  lei----- $2.15 - $3.10 $2.84 

24 nut  lei------ - - $2.00 'V 

327. B a i r d ' s  sales p r i c e  i n  1984 f o r  a candlenut  b r a c e l e t  was $1.25. 

(SX-24 a t  5-6, Ans. t o  I n t .  No. 8(e)).  

328. B a i r d ' s  markup over  c o s t  f o r  sales of  imported completed candlenut  

jewel ry  was over  50 p e r c e n t  f o r  t h e  30 nut  candlenut  l e i .  (SX-24 a t  4-6, Ans. 

t o  I n t .  Nos. 8(d )  & 8(e)).  
I 

329. Blair 's purchase p r i c e  f o r  imported pol i shed  loose c a n d l e n u t s  was 

as fo l lows  ( c e n t s  p e r  n u t ) :  

1982 1983 
7.2 c e n t s  9.7 c e n t s  

(SX-78 a t  8 ,  Ans. t o  I n t .  No. 8 ( d ) ) .  
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330. Bla i r ' s  c o s t  of completed cand lenu t  j ewe l ry  i t  has purchased from 

impor t e r s  i s  as  f o l l o w s  ( d o l l a r s  p e r  p i e c e  of j e w e l r y ) :  

1982 1983 1984 
7-nut b r a c e l e t s  ---- - 
16 n u t  lei--------- - 
30 n u t  lei-------- 

(SX-78 a t  6-7, Ans. t o  I n t .  No. 8(d)). 

331. RDCO's purchase p r i c e  f o r  l oose  f i n i s h e d  imported c a n d l e n u t s  was as 

f o l l o w s  ( c e n t s  p e r  n u t ) :  

1982 1983 
6 c e n t s  5 c e n t s  

(SX-76 Ans. t o  I n t .  No. 1 4 ( c ) ) .  

332. R.D.C.O.'s purchase p r i c e  f o r  completed imported cand lenu t  l e i s  was 

as  f o l l o w s  ( d o l l a r s  p e r  l e i ) :  

(SX-76 a t  1 5 ,  Ans t o  I n t .  No. 1 4 ( c ) ) .  

333. A comparison of t h e  c o s t  of impor t ing  l o o s e  po l i shed  c a n d l e n u t s  

r e l a t i v e  t o  t h e  c o s t  of imported completed cand lenu t  j ewe l ry  i n d i c a t e s  t h a t  

t h e  l o o s e  p o l i s h e d  n u t s  account  f o r  a major p o r t i o n  of t h e  j ewe l ry  c o s t .  For 

example, Bla i r ' s  c o s t  f o r  7 l o o s e  imported p o l i s h e d  c a n d l e n u t s  accounted f o r  

between and pe rcen t  of t h e  c o s t  of a completed -nut b r a c e l e t ,  depending 

on whether a l o o s e  n u t  c o s t  of c e n t s  (1982) or 

(FF 5-6). Baird pa id  6.6 c e n t s  p e r  l o o s e  nu t  i n  1984, and pa id  $2.59 f o r  a 

completed 30 nu t  l e i ,  i t s  l a r g e s t  volume item. (FF 1, 2) .  The loose  n u t s ,  

t h e r e f o r e ,  would have accounted f o r  approximately 76 percen t  of t h e  c o s t  of 

c e n t s  (1983) i s  used. 
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t h e  completed l e i .  Based on B a i r d ' s  sales p r i c e  o f  $ 1 . 2 5  f o r  a c a n d l e n u t  

b r a c e l e t ,  t h e  c o s t  o f  t h e  imported l o o s e  n u t s  was about  5 1  p e r c e n t  o f  t h e  

b r a c e l e t ' s  sales v a l u e  (based  on seven  n u t s  p e r  b r a c e l e t ) .  (FF 1 ,  3) .  

However, t h i s  p e r c e n t a g e  i n c l u d e s  B a i r d ' s  markup o v e r  c o s t  i n  t h e  v a l u e  o f  t h e  

b r a c e l e t - - f o r  imports o f  completed 30-nut l e i s ,  B a i r d ' s  markup o v e r  import  

cost was o v e r  50 p e r c e n t .  (FF 4) .  F o r  R.D.C.O., t h e  imported p o l i s h e d  l o o s e  

n u t s  would have a c c o u n t e d  f o r  o v e r  90 p e r c e n t  of t h e  c o s t  o f  t h e  completed 

imported l e i s .  (FF 7-8). 

334 .  K""S S a l e s  t o  10 of i t s  l a r g e s t  Customers: 

1 1 8  



(SX-51). 
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X. Sanc t ions  

335. The fo l lowing  s a n c t i o n s  were i s s u e d  i n  Order No. 66 a g a i n s t  Royal 

Design C r e a t i o n s  (Royal Design) ,  O r i e n t a l  Arts and C r a f t s  ( O r i e n t a l  A r t s ) ,  

Farlace I n t ' s  Corp. ( F a r l a c e )  and Shine Land, Inc.  (Shine Land) because of 

t h e i r  f a i l u r e  t o  comply w i t h  a n  o r d e r  compell ing d i scove ry :  

( 1 )  I n f e r e n c e s  t h a t  each of Royal Design, Or ien ta l  A r t s ,  
F a r l a c e  and Shine Land manufacture kukui  nut  j ewe l ry  and /o r  
p o l i s h e d  kukui  n u t s  i n  s u b s t a n t i a l  q u a n t i t i e s  and expor t ed  
a s u b s t a n t i a l  amount t o  t h e  United S t a t e s .  

( 2 )  I n f e r e n c e s  t h a t  each of Royal Design, O r i e n t a l  Arts, 
F a r l a c e  and Shine Land purchased t h e  kukui  n u t s  f o r  t h e  
imported kukui  n u t  j ewe l ry  from o u t s i d e  of Hawaii. 

(3) I n f e r e n c e s  t h a t  Royal Design knowingly sold p o l i s h e d  
kukui n u t s  t o  RDCO f o r  u se  i n  j ewe l ry  s o l d  i n  Hawaii w i t h  
RDCO l a b l e s  #2 and 83; O r i e n t a l  Arts knowingly s o l d  
p o l i s h e d  kukui  n u t s  t o  f o r  u se  i n  j ewe l ry  s o l d  i n  
Hawaii w i th  l a b e l  93; F a r l a c e  knowingly so ld  p o l i s h e d  
kukui  n u t s  t o  f o r  use i n  j ewe l ry  s o l d  i n  H a w a i i  w i t h  

l a b l e  #3; Shine Land knowingly s o l d  kukui nu t  j ewe l ry  
t o  Baird f o r  sale  i n  H a w a i i  w i t h  Baird l a b e l s  12, #3, #4 
and #5. 

( 4 )  I n f e r e n c e s  t h a t  each of Royal Design, O r i e n t a l  Arts, 
F a r l a c e  and Shine Land have t h e  c a p a c i t y  and i n t e n t  t o  
f u r t h e r  p e n e t r a t e  t h e  U.S. kukui n u t  j ewe l ry  market.  

(5) I n f e r e n c e s  t h a t  each of t h e  n u t  j ewe l ry  p roduc t s  of 
Royal Design, O r i e n t a l  Arts, F a r l a c e  and Shine Land are 
d i r e c t l y  compe t i t i ve  w i t h  compla inan t ' s  kukui nu t  jewelry.  
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CONCLUSIONS OF L A W  

1. The Commission has jurisdiction over the allegations involved in this 

investigation. 

2. The Commission lacks in personam jurisdiction over respondents RKG and 

Huang Hou (See supra p. lo). -- 

3. Each of respondents' Huang Hou, Royal Design, Oriental Arts, Farlace, 

Shine Land, Ali Baba, RDCO, Baird, Blair, Taiwan Kyoei, Pong Lai and Liven has 

engaged unfair acts under section 337 in view of section 304(a) of the Tariff 

Act, coupled with section 5 of the Federal Trade Commission Act and section 

43(a) of the Lanham Act section 5 of the Federal Trade Commission Act. 

4. There is a domestic industry in the manufacture of kukui nut jewelry from 

Hawaiian grown kukui nuts which is efficiently and economically operated. 

5.  Importation of kukui nuts jewelry and parts thereof and sale of said 

jewelry and jewelry from said parts with certain labels have substantially 

injured the domestic industry. 

6. Importation of kukui nut jewelry and parts thereof and sale of said 

jewelry and jewelry from said parts with certain labels have the tendency to 

substantially injure the domestic industry. 
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7 .  Each of respondents '  Huang Hou, Royal Design, O r i e n t a l  Arts,  F a r l a c e ,  

Shine Land, A l i  Baba, RDCO, B a i r d ,  Blair ,  Taiwan Kyoei,  Pong Lai and Liven i s  

i n  v i o l a t i o n  of s e c t i o n  337.  

8. Respondents Joey Pong, B e t t y ' s  Import, Paul ' s  Imports and RKG are not  i n  

v i o l a t i o n  of  s e c t i o n  337.  
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INITIAL DETERMINATION AND ORDER 

, 

Based on t h e  fo rego ing  f i n d i n g s  of f a c t ,  conc lus ions  of law, t h e  op in ion  

and t h e  r eco rd  as a whole,  and having cons ide red  a l l  of t h e  p l ead ings  and 

arguments p re sen ted  o r a l l y  and i n  b r i e f s ,  as w e l l  as proposed f i n d i n g s  of f a c t  

and conc lus ions  of law, i t  is t h e  a d m i n i s t r a t i v e  law judge ' s  de t e rmina t ion  

t h a t  t h e r e  is a v i o l a t i o n  of s e c t i o n  337 i n  t h e  unauthor ized  impor t a t ion  and 

sale i n  t h e  United States of c e r t a i n  kukui n u t  j ewe l ry  and p a r t s  t h e r e o f .  

The a d m i n i s t r a t i v e  law judge hereby  CERTIFIES t o  t h e  Commission t h e  

i n i t i a l  de t e rmina t ion ,  t o g e t h e r  w i t h  t h e  r eco rd  of t h e  hea r ing  i n  t h i s  

i n v e s t i g a t i o n  c o n s i s t i n g  of t h e  fo l lowing :  

1. The t r a n s c i p t  of t h e  hea r ing ,  w i t h  a p p r o p r i a t e  c o r r e c t i o n s  a s  may 

h e r e a f t e r  be ordered  by t h e  a d m i n i s t r a t i v e  law judge;  

2. The e x h i b i t s  admi t ted  i n t o  ev idence ;  and 

3. The a d m i n i s t r a t i v e  law judge ' s  e x h i b i t s  1, 2 and 3. 

The p lead ings  of t h e  p a r t i e s  are n o t  c e r t i f i e d ,  s i n c e  t h e y  are a l r e a d y  i n  

t h e  Commission's posses s ion  i n  accordance w i t h  Commission Rules  of P r a c t i c e  

and Procedure,  
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F u r t h e r  i t  is ORDERED tnat  : 

1. 

camera b e c a u s e  of b u s i n e s s ,  f i n a n c i a l ,  and market ing  d a t a  found by t h e  

A d m i n i s t r a t i v e  Law Judge t o  be c o g n i z a b l e  as c o n f i d e n t i a l  b u s i n e s s  i n f o r m a t i o n  

under Rule  2 0 1 . 6 ( a ) ,  is t o  be g i v e n  i n  camera t r e a t m e n t  from t h e  date t h i s  

i n v e s t i g a t i o n  is t e r m i n a t e d ;  and f u r t h e r  

I n  a c c o r d a n c e  w i t h  Rule  2 1 0 . 4 4 ( b ) ,  a l l  material h e r e t o f o r e  marked - i n  

- 

2. Counsel f o r  t h e  parties s h a l l  have i n  t h e  hands of t h e  a d m i n i s t r a t i v e  law 

judge  t h o s e  p o r t i o n s  o f  t h i s  i n i t i a l  d e t e r m i n a t i o n  which c o n t a i n  c o n f i d e n t i a l  

b u s i n e s s  i n f o r m a t i o n  t o  be  d e l e t e d  from t h e  p u b l i c  v e r s i o n  i n i t i a l  

d e t e r m i n a t i o n  no l a t e r  t h a n  F r i d a y  August 8 ,  1986. If no comments are 

r e c e i v e d  from a p a r t y  it w i l l  mean t h a t  t h e  party  has  no o b j e c t i o n  i n  removing 

t h e  c o n f i d e n t i a l  s t a t u s ,  i n  i t s  e n t i r e t y ,  from t h i s  i n i t i a l  d e t e r m i n a t i o n .  

3. Motion Nos. 229-15 and 229-18 ,  on r e c o n s i d e r a t i o n  are denied.  

4. T h i s  i n i t i a l  d e t e r m i n a t i o n  s h a l l  become t h e  d e t e r m i n a t i o n  o f  t h e  

Commission f o r t y - f i v e  ( 4 5 )  days  a f ter  t h e  s e r v i c e  t h e r e o f ,  u n l e s s  t h e  

Commission, w i t h i n  f o r t y - f i v e  ( 4 5 )  days a f ter  t h e  d a t e  o f  f i l i n g  of  t h e  

I n i t i a l  Determinat ion  s h a l l  have o r d e r e d  r e v i e w  o f  t h e  I n i t i a l  D e t e r m i n a t i o n  

o r  c e r t a i n  i s s u e s  t h e r e i n  pursuant  t o  1 9  C.F.R. 210(b)  o r  2 1 0 . 5 5 - o r  by o r d e r  
- 

s h a l l  have changed t h e  e f f e c t i v e  d a t e  o f  t h e  i n i t i a l  d e t e r m i n a t i o n .  

Administr#ive Law Judge 

I ssued:  Ju ly  30, 1 9 8 6  
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

Before Paul J. Luckern 
Adminis tratiue Law Judge 

In the Matter Of 1 

CERTAIN NUT JEWELRY 1 ' .  Investigation NO. 3 3 7 - ~ ~ - 2 2 9  
AN0 PARTS THEREOF 1 .  

1 

1 

COMMISSION INVESTIGATIVE ATTORNEY'S 
EXHIBIT LIST DllTED JUNE 6, 1986 

Documentary Exhibits 

Staff 
Exhibit 

Description 

I sx- 1 Brochure o f  Kukui Nuts o f  Hawaii, 
Inc . ("KNH'I) 

sx-2 KNH price. lists for retail-regular 
line and wholesale-faceted line 

sx-3 Photos of KNH manufacturing facilities 

sx-4 Photo o f  KNH manufacturing facilities 

sx-5 Photo of KNH manufacturing facilities 

SX-6 KNH's Voluntary Petition Under Chapter 
Eleven 

sx-7 KNHls Financial Statements For Fiscal. Year- 

SX-8 Record of Certified or Registered Mail - 

June 1 ,  1984 to May 31, 1985 

for Foreign Respondent's From U.S.I.T.C. 
Secretary's Office 

sx-9 KNH's Contract for sale of Kukui 
Nuts to Military PX 

sx- lo KNH's purchases o f  kukui nuts f o r  period -- 

SX-1l(C) KNH's monthly'auerage sales of kukui 

Jan. 1984 thTu Nou. 1985 

nut jewelry. 

Sponsoring 
Mi t nes s 

Ringer Dep. at.23 

Ringer Dep. at 28 

Ringer Dep. at 62 

Ringer Dep. at 70 

Ringer Dep. at 70 

Ringer Dep. at 82 

Ringer Dep at 3 2  

Ringer Dep. a t  12 

Ringer Dep. at 12 

Ringer Dep. at 13 

- * /  Exhibits designated with ( C )  are confidential. 
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S t a f f  
E x h i b i t  

s x - 1 2  ( C )  

S X - l 3 ( C )  

S V - 1 4  

sx- 1s 

SX-16  

SX-17  

S X - 1 8  
I 

sx- 19 

sx-20 

sx-2 1 

s x - 2 2  

S X - 2 3  

SX-24 

S X - 2 5  

SX-26  

D e s c r i p t i o n  

KNH's s a l e s  t o  i t s  l a r g e s t  customers 

KNH's s a l e s  t o  i t s  l a r g e s t  customers  

KNH's p r i c e  l i s t  f o r  who lesa le - regu la r  l i n e  

Supplement t o  Compla int  

Exce rp t s  o f  a r t i c l e s  d e s c r i b i n g  the 
Hawai ian  k u k u i  n u t s  and P h i l i p p i n e  
lumbang n u t .  

F i r s t  Set o f  I n t e r r o g a t o r i e s  or' the 
Commissi)n I n v e s t i g a t i v e  At torney  
Propoundtid t o  Respondents 

Exce rp t s  f rom Here i n  Hawai i  magazine 
dated Dec.  7-13, 1985 

& 

Photo o f  P r e s i d e n t  Reagan wear ing  
a KNH k u k u i  nu t  l e i  

E xce rp t s  f rom H e r e  i n  Hawa i i  magazine 
dated Ma r .  1-7, 1986 

Exce rp t  f rom K e y  t o  the I s l a n d s  magaz ine,  
dated March,  1 9 8 6  

KNH Adver t i sements  

Answers t o  P l a i n t i f f ' s  F i r s t  Request  
f o r  Answers t o  I n t e r r o g a t o r i e s  o f  
Defcndent  R .  B a i r d  & C o . ,  I n c .  f i l e d  

Sponsor ing  
Witness 

? 

R i n ge r  D e p .  a t  136  

R i n ge r  Dep. a t  138 

R i n ge r  Dep. a t  168 

% 

R i n ge r  Dep .  a t  1 7 1  

R i n ge r  Dep. a t  177 

R i n g e r  Dep. a t  1 8 1  

R i n ge r  Dep.  a t  1 8 1  

R i n ge r  Dep. a t  182  

R i n g e r  Dep. a t  1 8 3  

Ho l l a nd  D e p .  a t  5 1  

w i t h  the C i r c u i t  Cou r t  o f  the F i r s t  C i r x u i t ,  
S t a t e  . o f  Hawa i i  

B a i r d ' s  f insuers t o  Commission I n v e s t i g a t i v e  Holland Dep.  a t  56  
A t t o r n e y ' s  F i r s t  S e t  o f  I n t e r r o g a t o r i e s  
Propounded t o  Respondents 

Commiss ion  I n v e s t i g a t i v e  A t t o r n e y ' s  Second 
S e t  o f  I n t i e r r o g a t o r i e s  t o  Respondents  

Compla inanr  nuku i  Nu t s  o f  H a w a i i ' s  F i r s t  
S e t  o f  I n t e r r o g a t o r i e s  t o  Respondents  
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D e s c r i p t i o n  S t a f f  
E x h i b i t  

Sponsoring 
W i t n e s s  

Answers t o  F i r s t ' S e t  o f  I n t e r r o g a t o r i e s  
o f  the Commission I n v e s t i g a t i v e  Attorney 
Propounded t o  Complainant K u k u i  Nuts o f  
Hawaii ,  I n c .  

SX-27 

S i 7 2 8  B a i r d ' s  Answers t o  t h e  Commission 
I n v e s t i g a t i v e  A t t o r n e y ' s  Second S e t  
o f  I n t e r r o g a t o r i e s  Propounded To 
Respondents 

Ho l l a nd  Dep. a t  56  

T e l e x e s  between respondents  Shine Land 
and B a i r d  

sx-29 ( C )  Holland Dep. a t  6 8  

SX-30 H o l l a n d  Dep. a t  7 0  

Holland Dep, a t  9 3  sx-3 1 ( C )  B a i r d ' s  rilri: j e w e l r y  i n v e n t o r y  
f o r  1982  t h r u  1984  

I .  

sx -32  ( C )  B a i r d  purchase  o r d e r  t o  S h i n e  Land 

B a i r d  purchase  o r d e r  t o  S h i n e  Land 

Holland Dep. a t  1 0 2  

Holland Dep. a t  101 

Holland Dep. a t  101 

Holland D e p .  a t  102 

sx-33 ( C )  

sx -34  ( C )  B a i r d ' s  n u t  j e w e l r y  i n v e n t o r y  f o r  1984  

Examples B a i r d ' s  Cardex inwentory 
c o n t r o l  c a r d s  

SX-35(C) 

SX-36 A f f i d a u i t  o f  M i c h a e l  Holland f i l e d  
i n  t h e  C i r c u i t  Court  o f  t h e  f i r s t  
C i r c u i t ,  S t a t e  o f  Hawaii 

Holland D e p .  a t  1 1 C  

Minutes from B a i r d ' s  O c t o b e r  1 1 ,  
1985  s a l e s  meet ing 

Holland Dep. a t  115 SX-37(C) 

SX -38 (C )  Minutes from B a i r d ' s  August 9 ,  
1985 sales meeting 

Holland D e p .  a t  1 2 1  

Minutes from B a i r d ' s  J u l y  1 9 ,  1985 
sales'mee t j n g  

SX-39(C) Holland D r p .  a t  12C 

Holland Dep. a t  12t 

Holland Dep. a t  1 2 1  

Minutes from B a i r d ' s  June 2 8 ,  1985 
s a l e s  meet ing 

SX-40(C) 

SX-41(C)  Minutes from B a i r d ' s  January 2 5 ,  1985  
s a l e s  meet ing 

SX-42(C)  Minutes froim, B a i r d ' s  January 4 ,  1 9 8 5  
sales meeting 

Holland D c p .  a t  1 3  
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k 

s x - a 3 ( C )  Minutes from B a i r d ' s  September 1 4 ,  1985  
s a l e s  ,meeting 

Ho l l and  D e p .  a t  132 

s x - 4 4  L e t t e r  s en t  t o  B a i r d  customers Ho l l and  Dep.  a t  134 

s i - 4 5  B a i r d ' s  Answers t o  Kuku i  Nuts o f  H a w a i i ' s  
F i r s t  S e t  of I n t e r r o g a t o r i e s  

Ho l l and  Dep.  a t  140 
1 

SX-46 Sample o f  B a i r d  i n v o i c e  

sx-47 Michae l  H o l l a n d ' s  b u s i n e s s  ca rd  

SX-48 B a i r d ' s  adver t i sements  

Ho l l and  Dep .  a t  149 

Ho l l and  Dep.  a t  149 

Ho l l and  Dep. a t  153 

sx -49  

fl sx-so 

R .  B a i r d ' s  b u s i n e s s  ca rd  Ho l l and  Dep. a t  155 

R i nge r  D e p ,  U o l  11 
a t  3 8  

KNH l a b e l s  p repared  f o r  L i b e r t y  House 

KNHIS s a l e s  t o  i t s  l a r q e q t  customers 
through Feb.  ' 8 6  

R i n ge r  Dep. U o l  I1 
a t  3 9  

S X - S l ( C )  

SX-52 KNH p r i c e  l i s t  f o r  r e t a i l - f a ce t ed  l i n e  R i nge r  Dep. U o l  I1 
a t  4 1  

KNH f i n a n c i a l  s tatements  f o r  f i s c a l  
year ending  May 3 1 ,  1 9 8 4  

R i n ge r  Dep.  U o l  I 1  
a t  4 2  

sx -53  

sx -54  KNH monthly j ewe l r y  s a l e s  f o r  June 
1985  t h r u  J an .  1 9 8 6  

R i n ge r  Dep. U o l  11 
a t  4 2  

s x - 5 5  Correspondence between KNH and 
The W h i t e  House 

R i n ge r  Dep.  Uol I1  
a t  4 3  

L e t t e r  f rom Haruey Thomas, Con su l t an t  t o  
Honorable  Ma rga re t  Thatcher  t o  KNH 

R i n ge r  Dep. U o l  11 
a t  43  

SX-56 

Ronald  J .  Ramie ' s  r e p o r t ,  dated S e p t .  
1 0 ,  I 5 8 4  

Ramie. D e p .  a t  1 3  s x - 5 7  

SX-58 Ronald  J ,  Ramie ' s  r e p o r t ,  dated  
Oc t .  9 ,  1 9 8 4  

Ramie D e p .  a t  1 3  - 

sx-59 Ronald J .  Ramie ' s  r e p o r t ,  dated  
Dec.  . 7 ,  194,4 

Ramie Dep.  a t  16 
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SX-60 

SX-6 1 

S3-62 

SX-6 3 

SX-64 

SX-65 

SX-66 

SX-67 

SX-68 

SX-69 

SX-70 

SX-7 1 

SX-72 

sx-73 

sx-74 

sx-7s 

SX-76 

sx-77 - 

SX-78 (C) 

Rona ld  J. Ramie ' s  r e p o r t ,  dated 
December, 1984 

Photo taken  a t  I n t e r n q t i o n a l  Market  P l ace  

Photo  t aken  a t  I n t e r n a t i o n a l  Market  P l ace  

Photo taken  a t  I n t e r n a t i o n a l  Market  P l ace  

Photo taken  a t  I n t e r n a t i o n a l  Market  P l ace  

Photo taken  a t  I n t e r n a t i o n a l  Market  P l ace  

Photo o f  a s i q n  d i s p l a y i n g  the name o f  shop 
-- Id Par  ad i s e Gems I' 

Photo taken  a t  I n t e r n a t i o n a l  Market  P l a ce  

Photo taken  a t  I n t e r n a t i o n a l  Market  P l a ce  

Photo taken  a t  I n t e r n a t i o n a l  Market  P l a ce  

Photo o f  a s i g n  d i s p l a y i n g  the name o f  shop -- "Jane I s G i f t  Shop" 

Ramie D e p .  a t  

Ramie Dep.  a t  

Ramie Dep.  a t  

Ramie Dep.  a t  

Ramie Dep.  a t  

Ramie Dep.  a t  

Ramie Dep. a t  

Ramie Dep.  a t  

Ramie Bep .  .at 

Ramie Dep.  a t  

Ramie Dep. a t  

Photo taken  a t  I n t e r n a t i o n a l  Market  P l a ce  Ramie Dep .  a t  

Photo  taken  a t  I n t e r n a t i o n a l  Market  P l a ce  Ramie D e p .  a t  

Photo  taken  a t  I n t e r n a t i o n a l  Mark'et P l a ce  Ramie Dep .  a t  

Photo  taken  a t  I n t e r n a t i o n a l  Market  P l a ce  Ramie D e p .  a t  

Taiwan K y o e i ,  I n c . ' s  Answers t o  the 
Cornmission I n v e s t i g a t i v e  At torney  I s 
F i r s t  S e t  o f  I n t e r r o g a t o r i e s  

RDCO's Answers t o  f i r s t  S e t  o f  I n t e r r o g a t o r i e s  
Propounded by Commission I n v e s t i g a t i v e  f ittorney 

Respondent RDCO, I n c . ' s  r e sponse  t o  the 
Commission I n u e s t i g a t i u e  A t t o r n e y ' s  F i r s t  
Request  f o r  P r oduc t i o n  o f  Oocuments and Th ing s  

Respondent B l a i r ,  Ltd.'s Answer ' s  t o  F i r s t  S e t  
o f  I n t e r r o y a t o r i o s  o f  the Commission 
I n u e s t i q a t i u e  At torney  Propounded t o  Respondents 
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Staff 
Exhibit 

sx-79 ( C )  

SX-80 

sx-Sl(C) 

sx-82 

SX-83(C) 

I .  

SX-84 

sx-85 

SX-86 

sx-87 

SX-88 

Description 

Liuen 8 Co. (Hawaii) Ltd. nut jewelry 
customers 

Respondent Liuen 8 Co. (Hawaii), Ltd.'s 
Answers to First Set of Interrogatories 

Respondent Pong Lai Coral Development Co.'s 
Answers to the First Set of Interrogatories 
of the Commission Investigative Attorney 

Response to Request for Production by 
Attorneys for A l i  Baba Import and Export and 
Pong Lai Coral Deuelopment Co., Ltd. 

Respondent A l i  Baba Import & Export's Answers 
to the Firbt Set of Interrogatories of the 
Commission Investigative Attorney 

Response to Request for Production by Attorneys 
f o r  A l i  Baba Import 8 Export and Ponq Lai Coral 
Development Co., Ltd. 

U.S. Department of Commerce study entittled, 
Study of Problems and Possible Remedies 
Concerninq Imported Native American-Style 
Jewelry and Handicrafts, dated July 1985 

Notice of Redeliuery-Marking, Etc. issued 
to R .  Baird and Co. on April 1, 1986 

Federal Trade Commission brochure entittled, 
Facts for Consumers - Buyins Native Rmerican 
J E! we 1 r y 

Memorandum, dated Juns 2, 1986 from U , S ,  Customs 
to the.Commission Investigative Attorney and 
Attachments 

Sponsoring 
Witness 

t. 
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S t a f f  P h y s i c a l  
E x h i b i t  

S P X - 1  

SPX-2 

SPX-3 

SPX-4 

SPX-5 

SPX-6 

SPX-7 

SPX-8 

SPX-9 

. .  

SPX-10 

S P X - 1 1 4  

S P X - 1 1 B ( C )  

SPX-11c  

SPX-12A 

S P X - l 2 B ( C )  

S P X - 1 3  

SPX-14 

S P X - 1 5  

SPX-16 

D e s c r i p t i o n  

Hawaii Dept .  of Educat ion v ideo  t a p e  

K N H  k u k u i  n u t  l e i  

N u t  L e i  s o l d  b y  A p r i l  F a i r ,  I n c ,  

Ba i rd  36 n u t  l e i  

Ba i rd  b r a c e l e t  

Ba i rd  XI n u t  l e i  

Baird 16 n u t  l e i  

Ba i rd  e a r r i n g s  

N u t  l e i  produced by  A l l  Baba and 
Ponq La i  

N u t  lei purchased by Ron Ramie d u r i n g  
March 5 ,  1986 i n u e s t i g a t i o n  

D e p o s i t i o n  o f  Bunzie R inger  U o l  I 

D e p o s i t i o n  of Bunzie Ringer  Uol I -- 
c o n f i d e n t i a l  

D e p o s i t i o n  o f  Bunzie Ringer  Uol TI 

D e p o s i t i o n  of Michael  F .  Holland 

D e p o s i t i o n  of Michael  F .  Holland -- ’ 

c o n f i d e n t i a l  

D e e o s i t i o n  o f  Ronald J .  Ramie 

N u t  l e i  ‘purchased from B l a i r  
b y  Ron Ramie 

N u t  l e i l p u r c h a s e d  from B l a i r  by 
Ron Ramie 

N u t  l e i ’ w i t h  l a b e l  used b y  RDCO 

Sponsoring 
Witness -- 

Ringer D E ! ~ .  a t  9 

Ringer Dep. a t  2 

Ringer  Dep. a t  1 

Holland Dep. a t  

Holland Dep. a t  

Holland Dep. a t  

Holland Dep- a t  

Holland Dep. a t  

Ramie Dep. a t  3C 

Ramie Dep. a t  4C 

Ramie D o p .  a t  2 ’  
cx-9  

Ramie Dep. a t  

Ramie Dep. a t  

25-26, CX-9 

2 4 - 2 5 ,  C X - 9  

Dated:  June 6 ,  1986 
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CERTIFICATE OF SERVICE 

I, Kenneth R. Mason, hereby certify that the attached Order was served upon 
Juan Cockburn, Esq., and Steven H. Schwartz, Esq., and upon the following 
parties via first class mail, and air mail where necessary, on August 21,  1986. 

0- 

U.S. International Trade Commission 
701 L Street, N.W. 
Washington, D.C. 

FOR COMPLAINANT KUKUI NUTS OF HAWAII, INC. 

Gaylord A .  Virden / 
P.O. Box 2603 
Honolulu, Hawaii 96803 

FOR RESPONDENTS ALI BABA IMPORT & EXPORT and PONG LA1 CORAL DEVELOPMENT CO., 
LTD . - 

James P. Dandar, Esq. 
Randall N. Harakal, Esq. 
Shigemura & Ching VIA DHL 
500 Amfac Building 
700 Bishop Street 
Honolulu. Hawaii 

Cont ' d 



CERTAIN NUT JEWERLY AND PARTS THEREOF 

(Certificate of Service - Page 2) 

FOR RESPONDENT RDCO, INC. dba DESIGN CREATIONS, (HAWAII) LTD. 

Walter Davis, Esq. 
Douglas H. Knowlton, Esq. 
Davis, Reid & Richards 
Suite 1200, Pauahi Tower - 
1001 Bishop Street 
Honolulu, Hawaii 96813 

FOR RESPONDENT TAIWAN KYOEI, INC. 

Charles Ya-Wen Chiu 
Attorney at Law 
Far East United Law Office 
4th F1. Chien Tai Building 
176  Chung Shiao E. Road, Sec. 1 
Taipei 10023 Taiwan, R.O.C. 

V I A  DHL 

FOR RESPONDENT R. BAIRD & CO., INC. 

Michael F. Holland 
Import Manager 
80 Sand Island Road # 206 
Honolulu, Hawaii 96819 

FOR RESPONDENT BLAIR, LTD. 

Robert J .  Smolenski 
James W. Kaywell 
Smolenski & Wooddell 
1717 Davies Pacific Center 
841 Bishop Street 
Honolulu, Hawaii 96813 

VIA DHL 

337-TA-229 

I 



CERTAIN NUT JEWELRY AND PARTS THEREOF 

(Certificate of Service - Page 3) 

THE FOLLOWING RESPONDENTS WERE SERVED VIA DHL 
RESPONDENTS 

Liven & Co. 
2222 Kalakaua 
Suite 1405 
Honolulu, Hawaii 96815 

Royal Design Creations 
6A, No. 173, Sec. 2 
Fushing S . Rd. 
Taipei, Taiwan 

Oriental Arts & Crafts 
5 9 - 2 ,  Chung Shan N. Rd. 
Section 2 
Taipei, Taiwan 

Farlace Int’s Corp. 
4F, 245, Ming Chuan E. Rd. 
Taipei 104, Taiwan 

Shine Land, Inc. 
F1. 8., NO. 97  
Sec. 2, Nan King E. Rd. 
Taipei, Taiwan 

Joey Pong & Co., Inc. 
No. 3-5,  Lane 145 
Hsin Sheng South Rd. 
See. 1 
Taipei 106, Taiwan 

337-TA-229 



GOVERNMENT AGENCIES: 

Mr. C h a r l e s  S.  S t a r k  
Antitrust Div./U.S. Dept. o f  J u s t i c e  
Room 7115, Main Jua'ti&e 
Pennsylvania  Avenue 61 Tenth S t r e e t ,  N.W. 
Washington, D . C .  20530 

Edward F. Glynn, Jr . ,  Esq. 
Asst.  Dir. f o r  I n t ' l  A n t i t r u s t  
F e d e r a l  Trade Comission 
Room 502-4, Logan B u i l d i n g  
Washington, D.C. 20580 

Darrel J, G r i n s t e a d ,  Esq. 
Dept. o f  Heal th  6I Human S e r v i c e 8  
Room 5362, North B u i l d i n g  
330 Independence Avenue, S.W. 
Washington, D.C. 20201 

Richard  Abbey, Esq. 
C h i e f  Counsel 
U.S. Customs S e r v i c e  
1301 C o n s t i t u t i o n  Avenue, N.W. 
Washington, D . C .  20229 




