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UNI"I'ED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 20436 

Investigation No. 337-TA-137 

COMMISSION ACTION AND ORDER 

-- Bac kgrourid 
On February 24, 1983, the Commission instituted investigation 

No I 337-TR-137, Certairi @avy.-Duty Staple Gun Tackers, to determine whether 

there is a violation of section 337(a) in the unauthorized importation into 

and sale in tho United States of certain heavy-duty staple gun tackers. 48 

Fed Reg. 7,826-27 (1983), The investigation was based on a complaint fi1.d by 

Rrrow Fastener Co., Inc. (Arrow), of Saddle Brook, New Jersey, on January 7, 

1983, 

Twenty-threa respondents were named in tho original notice o f  

investigation. Four of the respondents were foreign manufacturers of the 

subject merchandise: Teot-Rite Irit' 1 ,  (Taiwan) Ltd, ; Test-Rita Automotive 

ttd,; Taiwan Royal United International; Chen Dah Machinery Ltd, The other. 19 

respondents wero alleged to bc involved in importation and/or sales in the 

United States of heavy duty staple gun tackers: Test-Rite Products Corps, of 

New Jersey; Alltrade, Inc., o f  California; Wal-Mart Stores Inc., of Arkansas; 
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Wasterri Auto Supply, of Missouri; Central Hardware Co,, of Missouri; The 

Handyman of California, d/b/a The tiandyman Hardware; Handyman Supply Inc , ,  

d/b/# The Handyman Hardware, of Ohio; Moijer Thrifty Acres, of Michigan; Dart 

Drug Covp.,  of Maryland; Menar-ds, Inc,, d/b/a Menards Cashway Liimbcr, of Iowa; 

ACO Inc., of Michigan; Venture Stores Inc., of Missouri; L O G o  Distributors, 

Inc., d/b/a L.Go Cook Distributors of Michigan; Fred Meyer Inc., of Oregon; 

Ranch Wholesale Supply, Inc., d/b/a Longmont Big R, of Colorado; Stop 6; Shop 

Companies, Inc., of Massachusetts; Waversly Screw & Hardware, Inc., d/b/a 

I-ustrc Line Products, of Pennsylvania; Pep Boys-Manny, Moe E Jack, of 

Pennsylvania and California; and Tractor Supply Co., a subsidiary of TSC 

Industries, Inc., of Tennessee. 

Five of the original respondents were alleged to be infringing Arrow's 

trademark in thc pictorial of thc Model T-50 staple gun, in addition tu 

infringement of Arrow's trademark in the configuration of the Model T-50 

stap1.e gun and passing off. Tha other eighteen were alleged only tu be 

infringing Flrrow's trademark in the configuration of the Model T-50 staple gun 

arid to be passing off. 

On June 13, 1983, the complaint was amended to add three more firms as 

respondents to the investigation. 48 Fed. Reg. 28,562 (June 22, 1903). The 

three respondents were Moss Manufacturing, Inc., of Florida; Quinn Products of 

Illinois; and Tab Merchandise Corp., of Missouri. These firms were dlleged tu 

infringe Arrow's trademark in the configuration of the Model T-50 staple gun 

tacker. On June 30, 1983, the complaint was amended to add two additional 

respondents alleged to be manufacturing and exporting the subject staple gun 
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tackerus, The two respondents added by the second amendment to the complaint 

were Quality Master and Upmaster, which are related to Test-Rite Int'l 

(Taiwan) Ltd. 48 Fed. Reg. 31,308 (July 7, 1983). 

On June 21, 1983, respondent Handyman Supply, Inc. was terminated on the 

basis that discovery had shown that Handyman was not engaged in the 

importation or sale of the subject inerchandisc. .By thc! time of the hearing 

before the presiding officer, all but eleven of the respondents had settled 

with Arrow, arid by the time the presiding officer's initial determination was 

issued, only ten respondents remained. The eleven respondents remaining at 

the time of the evidentiary hearing werc!: Central Hardwarc! Co., L O G .  

Distributors, Inc., Fred Mayer, Inc., Meijer, Inc., Moss Manufacturing, Inc., 

Ranch Wholesale Supply, Inc., Stop & Shop Companies, Inc., Tab Merchandise 

Corp., Taiwan Royal United International, Western Auto Supply, Inc., and Quinn 

Products, Inc. Quinn Products settled with Arrow, and was terminated d s  a 

respondent prior to the issuance of the presiding officer's initial 

determination. 

The evidentiary hearing on violation was held from September 9, 1983, 

through September 13, 1983. Counsel for the complainant and the Commission 

investigative attorney appeared and presented evidence. 

remaining respondents participated in the hearing. 

None of the ten 

The presiding officer issued his initial determination on violation on 

November 28, 1983. He found that there was a violation of section 337 in the 

importation into and sale in the United States of the subject heavy-duty 

staple gun tackers, which infringe complainant Arrow's common law trademark in 

the configuration of its Model T-50 staple gun. On December 27, 1983, the 
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Commission determined not t o  review the i n i t i a l  dQtermination, 49 Fed, Reg, 

668 (Jan, 5 ,  1904), The part ies  were requested to  f i l e  written submissions on 

remady, publ ic  interest,  and bonding by January 26 ,  1984. Complainant, the 

Commission invest igat ive attorney, and former respondent Test-Rite I n t '  1 

(Taiwan) L td ,  (Test-Rita), f i l e d  written submissions concerning remedy, public 

interest,  and bonding, No submissions were received from any o f  the other 

respondents, 

Rction 

Having determined that the issues o f  remedy, the public interest,  and 

bonding are properly before the Commission and having reviewed the written 

submissions f i l e d  on remedy, the public interest,  and bonding and those 

portions of the  record re la t ing  to  those issues,  the Commission on 

February 13, 1984,  determined t o  issue a general exclusion order prohibit ing 

entry into the United States, except under l icense, o f  heavy-duty staple gun 

tackers that in f r inge  complainant Arrow's common l a w  trademark in  the 

configuration o f  i t s  Model T-50 staple gun. 

that the public i tnerest  factors enumerated in  section 337(d) (19 U . S .C .  

The Commission a l s o  determined 

§1337(d)) do not preclude issuance o f  a general exclusion order, and that ,the 

bond during the Pres idential  review period should be in  the amount o f  116 

percent of the entered value o f  the imported heavy-duty staple gun tackers.  

Order 

Accordingly, it i s  hereby ORDERED THAT- 

1. Heavy-duty staple gun tackers which infringe complainant Arrow 
Fastener Company's common l a w  trademark in the configuration o f  
i t s  Model T-50 staple gun tacker are excluded from ent r y  into 
the United States,  except under l icense o f  the owner of the 
trademark; 



2 .  The articles ordered to be excluded from entry into the United 
States shall be entitled to entry under bond in the amount of 
116 percent of the entered value of the subject articles from 
the day after this order is received by the President pursuant 
to subsection (9) of section 337 of the Tariff Act of 1930, 
until such time as the President notifies the Commission that 
he approves or disapproves this action, but, in any event, not 
later than 60 days after the date of receipt of this action; 

3. The Secretary shall serve copies of this Commission Action and 
Order, and the Opinion of the Commission, upon each party of 
record to this investigation, and publish notice thereof in the 
I__.-- Federa 1 Reg i s ter ; 

4 .  The Commission may amend this Order in accordance with the 
procedure described in section 211.57 of the Commission's Rules 
of Practice and Procedure (19 C . F . R .  3211.57). 

By order of the Commission. -e enneth R. Mason 
Secretary 

Issued : February. 24, 1984 
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In the Hatter of 
CERTAIN HEAVY-DUTY 
STAPLE GUN TACKERS 1 

Investigation No. 337-TA-137 

COMXISSION OPINION 

The Commission has determined not to review the administrative law 

judge's initial determination that there is a violation of section 337 in this 

investigation, '' 
investigation are remedy, the public interest, and bonding. 

The only issues remaining to be resolved in this 

Remedy 

1. General exclusion order 

We determine that the appropriate remedy in this investigation is a 

general exclusion order. The facts of this investigation satisfy the criteria 

established in Certain Airless Paint Spray PUPS and Components Thereof, - 
for the issuance o f  a general exclusion order. 2' 
Commission noted that it has an obligation to balance complainant's interest 

in complete protection against the inherent potential of e general exclusion 

21 

In Spray Pumps, the 

L/ &g Federal.Benister notice of January 5, 1984, (49 Fed. Reg. 668). 

31 
21 Inv. NO. 337-TA-90, USITC Pub, NO, 1199, (1981); 216 U . 5 . P . Q .  465 (1981). 

It should be noted that the Commission did not issue a general exclusion 
order in Spray Pumps, as the facts of that investigation did not meet 
the criteria set forth. 
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order to disrupt legitimate trade. '/ 

that a complainant seeking a general exclusion order prove "both a widespread 

Therefore, the Commission requires 

pattern of unauthorized use of its patented invention and certain business 

conditions from which we might reasonably infer that foreign manufacturers 

other than the respondents to the investigation may attempt to enter the U.S. 
5/ market with infringing articles." - 

In Sprav Pumps, the Commission stated that in order to establish a 

widespread pattern of unauthorized use, there must be: 

(1) a Commission determination of unauthorized importation into the 

United .States of infringing articles by numerous foreign 

manufacturers; or 

(2) pending foreign infringement suits based upon foreign patents 

which correspond to a domestic patent in issue; and 

(3) other evidence which demonstrates a history of unauthorized 

6/ foreign use of the patented invention. - 
In this investigation, the record demonstrates that there is unauthorized 

importation into the United States of the infringing staple gun tackers by 

numerous foreign manufacturers. Moreover, it was established that there 

is ample capacity on the part of the foreign firms involved to deliver large 

- 41 Spray Pumps, supra, at 18. - 51 Id. While Spray Pumps dealt with patent infringement, it is reasonable 
to apply the same standards governing remedy in cases where some other 
unfair act is established, such as common law trademark infringement in 
this investigation. 

- 61 Spray Pumps, supra, at 18-19 (footnotes omitted). 
11 Initial Determination (hereinafter ID) at 62-63; Findings of Fact 

(hereinafter FF) 103-112; Complainant's Exhibits (hereinafter CX) 
112-13, 116, 122, 124-26, 137-38, 154, 156-58, 187-88, 208, 211-12, 222, 
224, 226-27, 229, 281, 283-85, 315, 327. 
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numbers of infringing staple gun tackers. 

least three different sets of dies in Taiwan -- all owned by persons other 
than respondents in this investigation -- which can be used to make copies of 

complainant*s staple gun tacker. - 

In addition, there exist at 

9/ 

In order to establish the **business conditions" referred to in SPraY 

Pumps as a prerequisite for the issuance of a general exclusion order, the 

Commission has considered: 

an established demand for the product in question in the U.S. 

market and conditions of the world market; 

the availability of marketing and distribution networks in the 

United States for potential foreign manufacturers; 

the cost to foreign entrepreneurs of building a facility 

capable of producing the product in question; 

the number of foreign manufacturers whose facilities could be 

retooled to produce the product; or 

the cost to foreign manufacturers of retooling their facility 

to produce the product. - 10/ 

The record in this case establishes a strong U.S. demand for the Arrow 

Model T-50 staple gun tacker. 

been sold in the United States as of the end of 1982. - 
undetermined number of infringing staple gun tackers have been sold by 

Over 6 million of these staple gun tackers had 

In addition, an 

E/ ID at 81; FF 103, 111-12, 144, 150-53; CX 102-03, 109, 112, 113, 116, 

- 91 FF 151; Transcript (hereinafter Tr.) at 183-86. 
122, 136-38, 183-88, 283-85, 315, 320, 327. 

101 Spray Pumps, supra, at 18-19. 
111 FF 138-39; CX 36, 110a; Staff Exhibit (hereinafter SX) 7; Tr. 123-125. 
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respondents and other companies, indicating a strong demand for the product. 

The existence of distributors and operators in the United States who have 

already been solicited by foreign manufacturers or sold imported rataple gun 

tackers establishes the availability of marketing and distribution networks in 

the United States for potential foreign manufacturers. - The record also 

establishes the low cost of production for foreign manufacturers of staple gun 

tackers, the ease with which foreign manufacturing facilities can prepare to 

produce staple gun tackers, and the low cost of such preparation. - 13/ It 

appears that by simply making additional dies, a foreign manufacturer would 

have the basic component of a tooling system for staple gun tackers. 

the staple gun tackers are small and involve relatively few parts, they lend 

Because 

themselves to large scale production. 

While the issuance of a general exclusion order carries with it the 

inherent potential to disrupt legitimate trade, we believe that this 

consideration is outweighed in this investigation by the factors outlined 

above. Arrow's trademark i s  in the configuration o f  its Model T-50 staple gun 

tacker. Thus, determination of whether an imported staple gun tacker 

infringes on Arrow's proprietary right can be made by a simple visual 

inspection. u/ 

- 12/ ID at 75; FF 102, 135-37; CX 84, 88, 110, 113, 122, 132, 154, 156-58, 
187-88, 222, 226, 266, 281, 283, 324; Tr. 13, 123, 180; Complainant's 
Physical Exhibit (hereinafter CPX) 35. - 131 ID at 82;CX 45, 156, 158, 160; Tr, 182-86. 

- 141 Former respondent Test-Bite requested that it be specifically exempted 
from any exclusion order. We do not believe it is necessary to do 80.  

Test-Bite was terminated from this investigation on the basis of  a 
settlement agreement with complainant Arrow. As part of the settlement, 
Arrow approved a new design of a staple gun for Test-Rite to manufacture 
and sell which does not infringe Arrow's c o m o n  law trademark. 
Therefore, importation of  the Test-Bite staple gun should not be 
affected by the issuance of an exclusion order. 
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2. Cease and desist orders 

Complainant Arrow has also requested the issuance of cease and desist 

orders to the nine domestic respondents remaining in the investigation. Arrow 

argues that an exclusion order will not give complete relief in this instance, 

as it will not prevent the continued sale of infringing staple gun tackers by 

respondents who have already imported large quantities prior to or during the 

pendency of this proceeding. 

. No evidence was presented in support of complainant's assertion that 

respondents have many thousands of infringing staple gun tackers in 

inventory. The facts of record do demonstrate that several hundred thousand 

infringing staple gun tackers were imported prior to June 1983, but there is 

no evidence to indicate that respondents have continued to import infringing 

staple gun tackers during the pendency of this investigation, or that they 

have stockpiled inventories for later sale. We therefore conclude that cease 

and desist orders are unwarranted and that a general exclusion order i s  the 

most appropriate form of relief in this case. 

The Public Interest 

The Commission may issue an exclusion order only after **considering the 

effect of such [an order1 upon the public health and welfare, competitive 

conditions in the United States economy, the production of like o r  directly 

competitive articles in the United States, and United States consumers." 

19 U.S.C. $1337(d). We conclude that en exclusion order will not have an 

adverse effect on these public interest factors. 



6 

Staple gun tackers are not an essential item for the preservation of the 

public health and welfare. The record establishes that numerous domestic 

competitors of complainant exist whose products do not infringe Arrow's common 

law trademark. Uoreover, Arrow has stated that it has sufficient production 

capacity to meet the entire domestic demand for its trademarked product, and 

it has adequate means to distribute its product throughout the United States. 

Bonding 

Section 337(g)(3) provides for entry of infringing articles upon the 

payment of a bond during the 60-day Presidential review period. 

S1337(g)(3). The bond is to be set at a level sufficient to "offset any 

competitive advantage resulting from the unfair method of competition or 

unfair act enjoyed by persons benefiting from the importation." E/ 

116 percent of the entered value of respondents* staple gun tackers should 

offset the competitive advantage enjoyed by respondents. The figure is 

derived from the $5.00 average price of respondents' staple gun tackers and 

the $10.80 wholesale price of Arrowts staple gun tackers. These prices are 

believed to be representative of the sales transactions involving heavy-duty 

staple guu tackers. 

19 U.S.C. 

A bond of 

. 

- 151 S.Bep. No. 1298, 93d Cong., 2d Sess. 198 (1974). 



This is an initial determination issued by a Commission administrative 

The law judge (presiding officer) that was not reviewed by the Commission. 

initial determination has, therefore, became the Commission determination in 

this investigation on the issue o f  violation o f  section 337. - See section 

210.53(h) of the Commission's Rules o f  Practice and Procedure, 47 Fed. Reg. 

25134, June 10, 1982 and 48 Fed, Reg. 20225, May 5, 1983; to be codified at 19 

C.F .R.  5 210.53(h). 





After testimony and com&ts hve 
been received and analyzed a final US 
Wdl be prepared. 
William 13. BefterrSuG, 
Direclod-, !J.nerals Managemenl Sentke 
Decernhr  29. 1983 

Appror ed 
IFR Doe MY51 filed 1- a75 mnl 
B'LLING CODE 4 3 1 0 - M R - M  

I NTERNATJOHAL TRADE 
COMNI1SSDN 

Ilnvestjgation h 731-'ZA-163. 
(Preliminary)] 

Imp& ktv&figi;tions;Certain CeR-siti 
Rclio A~paretus and Subassemblies 
Thereof From Japan 
AGENCY: United Slales International 
Trade Ccmnislon.  
ACTK)tc iiisiillrtion of a pdiznhary 
antidumping investigation and 
scheduling of a conference to be held in 
connection wifh the investigation 

EFFECTIVE DATE: December 29,1983.- 
SUMMARY: R e  United Stat= 
Intornational Trade Commission hereby 
gives notice of the irrsBtvtion of 
irnmtigation No. 731-TA-163 
(Prdimmarlij d e r  section 73318) of the  
Tariff Act of 1930 119 U.S.C 1673bIalJ to 
determine &et3er there is a reasonable 
inditaticn that an industry in the United 
Sta!es is maten'aHy inbred. OT is 
threatened with materiql injary, orthe 
establishrnar,t of an industry in rhe . . 
United S t m  is rnat&a{ly retarded; by 
reason of imports from /spa of tertain 
cell-site radio apparatus and 
subassemblies rkereo€ provided for in 
items 68524 or 685-29 d the T d  
Schedules of the United States (1983% . 
which are alteged b be said fa the . . . 
U n i t e d S t a t e s a t h  &anfairualue . .  

Mr. Bill S c h e d t e r  ftekphow a02-525- ; 
0300). U S  Internat$tional Trade 
Conmisfion. 701 E S-et hW.; 
Washington, D.C. 20436. 

Ba &ground 
This inves~gation is beir,g instibled 

in response to  a petieon filed in proper 
form on December 29,1933, by counsel 
for E.F. Juhrson  Co., Waseca. hlinn The 
Commission must make its 
dtie;rnina:ion in i h k  investigation 
within 45 days after tke date of the filing 
,:If !.he petitio?.. or bj- Febrizv 12. 19% 
['iu CTR 297.17). 

Parkicipaticn 

FOR FVRfMR R?FORMRWW cDKT&Cr: 

SUPPLEMENTARY INFORM ATf ON: 

Persons w:shir,g to participate in t h k  
.<nvestiga!icn as  par:ies must file an 

entry& appearaLce with *;e Seaeiarg 
to the Commissiow as ptwided for in 
section 201.11 of the Commission's Rdles 
of Practice and Aocedzye (19 CFR 
201.11), not later than seven [7] days 
after the publication of this notice in the 
Federal Register. Any  entry af - . 
appearance filed after this date will be 
referred to the Chairman, who shall 
determine whether bauxpt the he' 
entry for good cause shown by the 
person desiring to file the notice. 

Service of documen&_ . _. - _. 

list from tire entries of appearance Bed 
in this i n v e s t i g a t i o e h p  party 
subnritting a document m wnnectiaa 
with the investigation && in addition 
to complying with 3 201.8 of the 
Commission's rules (19 CFR 201.81, serve 
a copy of each suds document on ail 
other parties to tfie imeftgatiun. Such 
service shali  form rpith tfie 
requirements set forth in 4 X X . I B ~ ~ I ~  of 
the rules (T9 CFR m.Imj, as amended 
by 47 FR 33682, Aug. 4, Sa. 
In addition to the foregoing, each 

document filed with the Commission in 
the course .bf this investigation must 
include a certificate of service setting 
forb  the mame and date ofsucb. 
sen4ce.Tbis certificate'mil be deemed 
proof of service of b e  document. 
Documeatsnotauxmpded bya 
certificate of service Wat not be 
acce-d by t$eSecrekry. 
M'rit:m submissions -' 

. -: 
Commission on.or beforelannary 25 - ' 
1984. a written &a- of iDformation 
pertinent to the subject matter td this 
investigaflon 119 GFX 207.15). A signed 
original and fourteen (14) c o p i e s o f  such 
statements must be s u h m i i d  IlS CFB 

. 

' 

The set&ary W d i  coIBopiile a d  . 

~ n y  person may ilutmitto the 

_ -  . 201.8). 
A n y  business infoxiahon d i c h  a . 

submitter desires the Crxmnissian b 
treat as confidentid ehd be su_bmined 
separately, and each  sheet must b e  
clearly marked at the top "Confidedial 
Business Data." ConSdkntid 
submissions mast C O ~ ~ O I T U  with the . 
reqnirernents of 0 2M.0 of fie 
Commission's roles (19 CFR ml.6]. All. 
writien submisdons, except for 
confidential business data, will be 
available for public irrspection. 

Conference-The Director of  
Operations of the Commission has 
scheduled a conference in connection 
with this investigation f m w o  a.m. on 
Janucry a, 1984, a: &e U S  
International Trade Corraissian 
B d l , n n ,  701 E Street !WY- Washingfon, 
D.C. Parties wishing to participate in the 
conference should contac: V:. Bill 
Schechter (202-5234308) not later than 

January i6,19M, to mange for t !  . -:' 
appearance Parties in snpport of the -.:: 
impositjan d , d u m $ h g  in tfris 
inve&@.en and parties in oppesition 
to the h p o s i h  of surh &ties w*. ' . . 
each be colI&ely dloca.ted Q? hour', 
within which to.make an orai :. ;. 
presentation at t3ewnferenc.e.  '. . 
. P u b f f c ~ n s p h s +  cop9 df the 
petition end all written submissiuas, 
except for confidentid business data. 1 I 
willbezimilable€urplrMichpectim' - .  - . 
during regular business horns (e45 a.mi::. .. 
toS:lSp.rn.fin~.OfficeoCtfie.-...: :'::. : 
Secretarg, US. EnCernationaI Trade . . . 

commission, 701 F street, w., 
Washington, D.C. 
For furtherinfbnmtiw c&cemirrg the 

conduct of  this mvestigztion and d e s  of 
general application, consult the 
Co~nnni~sion's R d t ~  of Practice and 
Procedure, part 287, sobparts A and B . 
(19 CFR part 207; as amended by 47 FR - 
33682, Aug. 4. m, and part 2oI, ' .. 
subpartsAfhrwghEfl9CFBpartZDL., 
a s  amended by 47 €3 33682, Ang. 4, 
1982). Fnrther informztion t o n c e m b g  
the conduct of the d e r e n c e  wilf be. ' .  

provided by ha. 33rl)Sckchier.-, .. 

f 207.12 ofthe- * 'ox'rrules " 

. L- % 

1; 

I , .  

This notice is pub!!sherf pusuant to . . 

' . . .  . CFR 207.12), - . .. . _  . .  
Lssued: Decembk'Q 

. . .  . -  . . .  . Bonding ,: . . . . ; ' . .;. . 1. . .  . . .  .. .. . -  .. .. . -  e .  _ .  .... 

u's* Mahd&'& - .  i ',; , . I.. 

: 

. .._. . C o m m ~ - ~ o n ;  '..'. , . .. . . 

 ACTIO^ Notice is hereby given &the 
Commission has determined not to 
review the presiding officer's initial 
determination that,there is .a vioIatirm of 
section 337 in the above-captioned 
investigation. The  pzrties b the 
investigation and interested . 
Governmoct agencies are requested to 
file wiitten submissions on the issues of 
remedy, the pubijc interest, and 
bonding. - .  

A u ; h c d y  The a h o r i i y  for the 

. .  

. 

. .  

commission's disposition of this matter i 
contained in section 337 of the Tarilf Act of 
1930 (19 G.S.C. 1337) and in $ 8  210.53-21- 
of the Coni-iission's Rules o l h c t i c e  and 
hocedure (47 FR 25134 (lune 10,1982) as 
amended by 48 FX 20225. (May 5,1983) and 48 . 
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I n  the Matter o f  

CERTAIN HEAVY-DUTY STAPLE 
GUN TACKERS 

I n v e s t i g a t i o n  No. 337-TA-137 

INITIAL DETERMINATION 

Pursuant t o  the Not ice  o f  I n v e s t i g a t i o n  i n  t h i s  matter (48  Fed. Reg. 

7826-27, Feb. 2 4 ,  19831,  t h i s  i s  t h e  Pres id ing  Officer's i n i t i a l  de terminat ion  

under Rule 210.53 o f  the Rules  of P r a c t i c e  and Procedure o f  t h i s  Commission, 19 

C.F.R. 210.53. The Pres id ing  Officer hereby determines  after a review o f  t h e  

b r i e f s  o f  t h e  parties and o f  t h e  record  developed a t  t h e  hear ing ,  t h a t  there i s  

a v i o l a t i o n  o f  S e c t i o n  337 o f  the T a r i f f  Act o f  1930 ,  as amended, 1' i n  t h e  

unauthorized importat ion i n t o  t h e  United States,  and i n  t h e  sale o f  c e r t a i n  

heavy-duty staple gun t a c k e r s  by reason  of infringement of complainant 's  common 

law trademark under s e c t i o n  43(a )  o f  t h e  Lanham A c t ,  i n  t h e  heavy-duty staple gun 

tacker,  and passing o f f ,  w i t h  t h e  e f f e c t  and tendency t o  d e s t r o y  o r  t o  i n j u r e  

s u b s t a n t i a l l y  an  i n d u s t r y ,  e f f i c i e n t l y  and economical ly  o p e r a t e d ,  i n  t h e  United 

States. 

* * * * * * * * * * *  
- NOTE: The fo l lowing  a b b r e v i a t i o n s  are used. throughout t h i s  I n i t i a l  

De terminat ion  : 

Tr.  means Official r e p o r t e r ' s  t r a n s c r i p t .  
Numbered e x h i b i t s  are i d e n t i f i e d  by t h e  p r o f f e r i n g  par ty :  

Complainant (CX) ; Commission Im e s t Q a t i v  e Attorney  ( S X )  ; 
CPX refers to  P h y s i c a l  E x h i b i t s  o f  complainant.  

( C )  means c o n f i d e n t i a l  in format ion  s u b j e c t  t o  t h e  p r o t e c t i v e  o r d e r  here in .  

- 1/  19 U.S.C. §1337 ,  h e r e i n a f t e r  S e c t i o n  337. 
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On January 7 ,  1983 ,  Arrow F a s t e n e r  Co., I n c . ,  271 M a y h i l l  S t . ,  

Saddle Brook,  New Jersey 07662 f i l e d  a complaint  v i t h  the U.S. I n t e r -  

n a t i o n a l  Trade Commission pursuant t o  19 U.S.C. $1337 ( S e c t i o n  337) .  

The complaint  alleged u n f a i r  methods o f  compet i t ion and u n f a i r  acts i n  

t h e  importa t ion  o f  c e r t a i n  heavy-duty staple gun tackers i n t o  the  United 

States o r  i n  their sale,  by r e a s o n  o f  alleged (1) infr ingement  o f  Arrow's 

common law trademark under C43(a) of  t h e  Lanham A c t ,  i n  t h e  heavy-duty 

staple gun tacker, (2 )  passing o f f ,  and (3 )  infr ingement  o f  Arrow's common 

law trademark under §43(a )  o f  t h e  Lanham A c t ,  i n  t h e  p i c t o r i a l  o f  the heavy 

duty staple gun tacker. 

tendency o f  the u n f a i r  methods o f  compet i t ion  and u n f a i r  acts i s  t o  d e s t r o y  

o r  s u b s t a n t i a l l y  i n j u r e  an i n d u s t r y ,  e f f i c i e n t l y  and economical ly  operated ,  

i n  t h e  United States. Complainant requested t h e  Commtssion t o  i n s t i t u t e  an 

The complaint  f u r t h e r  alleged t h a t  the  effect o r  

i n v e s t i g a t i o n ,  and, a f ter  a f u l l  i n v e s t i g a t i o n ,  t o  i s s u e  both a permanent 

e x c l u s i o n  o r d e r  and a permanent cease and desist order .  

On February 17, 1983 ,  the Commission i s s u e d  a n o t i c e  i n s t i t u t i n g  an  

i n v e s t i g a t i o n  pursuant t o  s u b s e c t i o n  (b )  o f  S e c t i o n  337. 

i n s t i t u t i o n  of such i n v e s t i g a t i o n  was publ ished i n  t h e  Federal Register on 

The n o t i c e  of 

February 2 4 ,  1983 ( 4 8  Fed. Reg. 7826-27). The CommLssion ordered that an 

i n w e s t i g a t i o n  be i n s t i t u t e d  t o  determine whether t h e r e  i s  a v i o l a t i o n  Of 

s u b s e c t i o n  (a) o f  S e c t i o n  337 i n  t h e  unlawful importa t ion  o f  c e r t a i n  

heavy-duty staple gun tackers i n t o  the United S t a t e s ,  o r  i n  their sale,  by 

reason  of alleged: (1) infr ingement  o f  Arrow's c0-n law trademark under 

s e c t i o n  43(a )  o f  t h e  LanharP A c t  o f  t h e  hewy-duty staple gun tacker; ( 2 )  

passing o f f ;  and (3 )  infr ingement  of Arrow's town law trademark under 
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s e c t i o n  43(r) of t h e  Lanham Act, i n  t h e  p i c t o r i a l  of  t h e  heavy-duty staple 

gun tacker, t h e  effect or tendency of which Is t o  d e s t r o y  or S u b s t a n t i a l l y  

I n j u r e  an i n d u s t r y ,  e f f i c i e u t l y  and economical ly  operated ,  i n  t h e  United 

States. 

The fo l lowing  tventy- three  parties were named respondents i n  t h e  

Not ice  o f  I n v e s t i g a t i o n .  The f i r s t  f i v e  respondents l isted below were 

a l l e g e d  t o  be cownl t t ing  a l l  three o f  t h e  u n f a i r  methods o f  compet i t ion and 

u n f a i r  acts l i s t e d  above,  and the remaining respondents were a l leged  t o  be 

committing t h e  f i r s t  two of  t h e  u n f a i r  acts and u n f a i r  methods o f  compet i t ion  

l i s t e d  above: 

Taiwan Royal  United I n t ' l .  
21-2 Ching-Cheng S t .  
T a i p e i ,  Taiwan 

Test-Right Products  Corp. 
1144 C l i f t o n  &e. 
C l i f t o n ,  NJ 07013 

Test-Rite I n t ' l  (Taiwan) Ltd .  
293 Chung Hsiao East Rd., 2nd Floor 
Sec. 4, T a i p e i ,  Taiwan 

Test-Rite Automotive Ltd.  
Room 1504, Star House 
3 S a l i s b u r y  Rd., T.S.T. 
Kowloon, Hong Kong 

Waverly Screw & Hardware, I n c .  
d/b/a/  L u s t r e  L i n e  Products  
Richmond & Norris S t r e e t s  
P h i l a d e l p h i a ,  PA 19125 

ACO, Inc .  
23333 Commerce Dr. 
Farmington Hll lr ,  HI 48024 
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A l l t r a d e ,  Inc. 
1728 Greenwood h e .  
Montebel lo  , C a l i f  . 90640 

Central Hardware Co. 
111 Boulder  I n d u s t r i a l  
B r i d g e t o n ,  MO 63044 

Chen Dah Machinery Ltd. 
239 Hoping S t .  
Taichung , Taiwan 

Dart Drug Corp. 
3301 Pennsylv ania Dr 
L a n d w e r ,  MD 20785 

Bandyman Supply,  Inc. 
d / b / a  The Handyman Hardware 
4417 Mahonig L e . ,  N.W. 
Warren, OH 44483 

The Bandyman of California 
d / b / a  The Handyman Hardware 
6666 Cornroy Court 
San Diego ,  CA 92111 

L.G. D i s t r i b u t o r s ,  Inc. 
d / b / a  L.G. Cook D i s t r i b u t o r s  
515 Ann S t . ,  N.W. 
Grand Rapids ,  M 49504 

Meij er T h r i f t y  Acree 
2727 Walker, N.W. 
Grand Kapidrr, MI 49504 

Menards, Inc. 
d / b / a  Meaards Cashway Luaber 
4601 F i r s t  & e . ,  S.E. 
Cedar Rapids ,  U 52604 . .  

Fred Meyer, Inc. 
3800 S. 22nd 
P o r t l a n d ,  OR 
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Pep Boys-Hanny, Moe & Jack 
32nd 6 Allegheny 
P h i l a d e l p h i a ,  PA 19132 

Ranch Wholesale Supply,  Inc. 
d / b / a  Longmont Big  R 
1515 Main S t r e e t  
L o n g m n t ,  CO 80501 

S t o p  & Shop Companies, Inc .  
393 D S t r e e t  
B o s t o n ,  MA 02110 

T r a c t o r  Supply Co. 
915 M r f r e e s b o r o  Rd. 
Nashville, TN 37217 

Venture  S t o r e s ,  Inc. 
615 N.W. P l a z a ,  Lower L e v e l  
S t .  Ann, MO 63074 

Wal-Mart S t o r e s ,  Inc. 
702 S.W. E i g h t h  S t r e e t  
B e n t o w i l l e ,  AR 72712 

Western Auto Supply,  Inc. 
2107 Grand h e .  
Kansas C i t y ,  MO 64108 

On March 10, 1983, respondent S t o p  & Shop Companies, Inc. f i l e d  a 

r e s p o n s e  t o  the complaint  and n o t i c e  o f  investigation. On March 15, 1983, 

respondents  T e s t - R i t e  P r o d u c t s  Corp. ,  T e s t - R i t e  International (Taiwan) 

L t d . ,  T e s t - R i t e  Automotive L t d . ,  A l l t r a d e ,  Inc., Menards, Inc . ,  Meijer 

T h r i f t y  Acres, Dart Drug Corp.,  ACO, I n c , ,  Western Auto Supply,  I n c . ,  L. G. 

Cook D i s t r i b u t o r s ,  I n c . ,  Wal-Mart S t o r e s ,  Inc., Wavcrly Screw & Hardware 

I n c . ,  Pep Boys - Manny, Moe 6 Jack, TSC I n d u s t r i e s ,  Inc. ( T r a c t o r  Supply 

Co.) ,  Venture S t o r e s ,  Inc . ,  The Handyman of California, Inc., and Central 

Hardware Co. f i l e d  a response t o  t h e  c o m p l a i n t  and not ice  of i n v e s t i g a t i o n .  
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A pre l iminary  conference was held b e f o r e  Adminis t ra t ive  Law Judge Donald K. 

M a l l  on A p r i l  6, 1983, pursuant t o  Order Nos. 3 and 4, i s s u e d  March 14 

and March 22, 1983, r e s p e c t i v e l y .  

00 A p r i l  28, 1983, complainant f i l e d  a mation t o  amend t h e  complaint  

t o  add as respondents t h e  fol lowing t h r e e  parties: 

Moss Manufacturing,  Inc .  
c / o  M r .  Roger J. S c h i n d l e r ,  Esq. 
S u i t e  101 
1492 South Uami ktenue 
Miami, F l o r i d a  33130 

Quinn Products ,  I n c .  
d /b /a  J & C Products ,  I n c .  
c / o  Mr. John P. Kelley 
1535 Schaumburg Road 
Schaumburg , I l l i n o i s  

Tab Merchandise Corp. 
c / o  Mr. Jay M. Reichman 
11-11 N. Broadway 
S t .  L o u i s ,  Missouri  

The first two parties were a l l e g e d  t o  be committing t h e  u n f a i r  act of 

passing o f f ,  and a l l  three of the abwe-named parties were alleged t o  be 

infringing Arrow's coamon law trademark under s e c t i o n  43(a) of the  Lanham 

A c t ,  i n  t h e  h e a v y d u t y  staple gun tacker. By Order No. 7, i s sued  May 10, 

1983, t h e  Adminis t ra t ive  L a w  Judge f i l e d  an i n i t i a l  de terminat ion  pursuant 

t o  Rule  21O.S3(c) g r a n t i n g  t h e  motion t o  amend t h e  compla int ,  and amending 

t h e  n o t i c e  of  i n v e s t i g a t i o n  t o  add t h e  abwe-named t h r e e  respondents.  On 

June 13, 1983, the  Commission i s s u e d  a Notice of Jo inder  o f  Respondents,  

j o i n i n g  t h e s e  parties as respondents to t h i s  i r u a s t i g a t i o n .  
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On Hay 9 ,  1983,  complainant and respondent Handyman Supply, Inc .  

j o i n t l y  f i l e d  a m t i o n  t o  terminate  t h i s  i n v e s t i g a t i o n  as t o  respondent 

Handyman Supply, Xnc. By Order No, 8 ,  i s s u e d  May 1 9 ,  1 9 8 3 ,  t h e  Adminis- 

t r a t i v e  L a w  Judge f i l e d  an i n i t i a l  determinat ion pursuant t o  Rule 210 .53(c)  

grant ing  t h i s  motion. On June 2 1 ,  1983 ,  t h e  Commission i s s u e d  a Not ice  

of Commieeion Dec is ion  Not To Review I n i t i a l  D e t e n d n a t i o n .  

On May 1 3 ,  1983 ,  Arrow f i l e d  a second motion t o  amend t h e  complaint  

t o  add as respondents t h e  fol lowing two pafties: 

Upmas ter 
2nd F l o o r ,  No. 2 9 3 ,  Sec.  4 
Chung Hsiao E. Road 
T a i p e i ,  Taiwan 

Qual i ty  Master C O . ,  Ltd. 
2nd F l o o r ,  No. 2 9 3 ,  Sec, 4 
Chung Hsiao E. Road 
Taipei,  Taiwan 

By Order No. 10, i s sued May 31, 1983 ,  t h e  Adminis t ra t ive  Law Judge f i l e d  

an i n i t i a l  de terminat ion  pursuant t o  Rule 210.53(c)  g r a n t i n g  t h e  motion t o  

amend the complaint  and amending the  n o t i c e  of i n v e s t i g a t i o n .  On June 3 0 ,  

1983,  t h e  Commission i s s u e d  a Not ice  o f  C o d s s i o n  D e c i s i o n  Not To Review 

I n i t i a l  Determinat ion E f f e c t i n g  Jo inder  o f  Two Respondents. 

On August 1 9 ,  1983 ,  Arrow and respondents T e s t - R i t e  Products Corp.,  

T e s t - R i t e . I n t e r n a t i o n a 1  (Taiwan) Ltd. ,  Test -Right  Automotive Ltd . ,  Menard, 

I n c . ,  Dart Drug Corp., ACO, I n c .  Walamrt S t o r e s ,  I n c . ,  Warerly Screw and 

Hardware, I n c . ,  Pep Boys - Hanny, Hoe h Jack o f  C a l i f o r n i a ,  TSC I n d u s t r i e s ,  

Venture S t o r e s ,  I n c . ,  The Handyman o f  C a l i f o r n i a ,  I n c . ,  Qual i ty  Master Co., 
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Ltd. ,  and Upmaster moved j o i n t l y  t o  t e d n a t e  t h i s  i m e s t i g a t i o n  pursuant 

t o  Rule 210.51 on t h e  basis of a s e t t l e m e n t  agreement concluded among 

these parties. 

agreement was f i l e d .  By Order No. 25, i s s u e d  October 11, 1983, t h e  

Adminis t ra t ive  Law Judge f i l e d  an i n i t i a l  determinat ion pursuant t o  

On September 9, 1983, an  amendment t o  t h i s  s e t t l e m e n t  

Rule 210,53(c) g r a n t i n g  t h i s  motion t o  terminate .  On November 10, 1983, 

the Commfssion i s s u e d  a Not ice  o f  Commission Dec is ion  Not To ELeview 

I n i t i a l  Determlnat ion Terminating 14 Respondents on t h e  B a s i s  o f  a Settle- 

ment Agreement. 

On September 8,  1983, complainant mowed f o r  an o r d e r  f inding  

respondents Taiwan Royal  United I n t e r n a t i o n a l  (Taiwan Royal)  and Moss 

Manufacturing,  I n c .  (Moss) i n  d e f a u l t  f o r  f a i l u r e  t o  f i l e  responses  t o  

the  complaint  and f o r  an  o r d e r  imposing s a n c t i o n s  a g a i n s t  respondents 

Taiwan Royal and Ranch Wholesale Supply, I n c .  (Ranch Wholesale)  f o r  

f a i l u r e  t o  comply w i t h  Order No. 18, i s s u e d  Ju ly  19, 1983, compelling 

c e r t a i n  discmery.  For  the  reasons  stated i n f r a  at 12-14, this motion 

i s  g r a n t e d  t o  t h e  e x t e n t  o f  f i n d i n g  Moss i n  t e c h n i c a l  d e f a u l t ,  thereby  

waiving i t s  r i g h t  t o  appear and c o n t e s t  t h e  a l l e g a t i o n s  o f  the  complaint  

and n o t i c e  o f  i n v e s t i g a t i o n ,  and t o  the e x t e n t  o f  imposing c e r t a i n  s a n c t i o n s  

88 enumerated i n f r a  at  14, a g a i n s t  Ranch Wholesale.  

as t o  the f i n d i n g  of d e f a u l t  and i m p o s i t i o n  of s a n c t i o n s  a g a i n s t  Taiwan Royal 

f o r  t h e  reasons  stated i n f r a  at 10-11. 

- 

T h i s  motion i s  denied - 

- 
On September 20, 1983, complainant and respondeat Alltrade, Inc .  mowed 

j o i n t l y  t o  termfnate t h i r  i n t e r t i g a t i o n  as t o  Alltrade purruant t o  Rule 210.91 

on t h e  b a s t e  of a s e t t l e m e n t  agreement. By Order No. 26, i s s u e d  October  20, 

7 



1983, t h e  Adminis t ra t ive  L a w  Judge f i l e d  an i n i t i a l  determinat ion pursuant 

t o  Rule 210.53(c) g r a n t i n g  t h i s  motion. On November 10, 1983, t h e  Commission 

i s s u e d  a Not ice  of C o m l s s i o n  Dec is ion  Not t o  Review I n i t i a l  Determination 

Terminating Respondent on t h e  B a s i s  o f  a Se t t lement  Agreement. 

On September 2 0 ,  1983, complainant f i l e d  a motion t o  terminate t h i s  

i n v e s t i g a t i o n  as t o  respondent Chen Dah Machinery Ltd. By Order No. 2 7 ,  

i s sued  October 17, 1983, t h e  Adminis t ra t ive  Law Judge f i l e d  an i n i t i a l  

de terminat ion  g r a n t i n g  t h i s  motion. On November 10, 1983, t h e  Commission 

i s s u e d  a Not ice  o f  Conunlssion D e c i s i o n  Not To Review I n i t i a l  Determinat ion 

Terminating Chen Dah Machinery Ltd. as a Respondent t o  t h e  I n v e s t i g a t i o n .  

On October 2 6 ,  1983, Arrow and respondent Quinn Products ,  I n c .  mwed 

j o i n t l y  t o  terminate  t h i s  i n v e s t i g a t i o n  as t o  respondent Quinn pursuant 

t o  Rule  210.51 on t h e  basis of  a s e t t l e m e n t  agreement. By Order No. 28, 

i s sued  November 1 6 ,  1983, t h e  Adminis t ra t ive  Law Judge f i l e d  an i n i t i a l  

de terminat ion  pursuant t o  Rule 210 .53(c)  g r a n t i n g  t h i s  motion. 

i n i t i a l  determinat lon i s  pending b e f o r e  t h e  Commission. 

This  

The fo l lowing  e l e v e n  respondents remain i n  t h i s  i n v e s t i g a t i o n :  

C e n t r a l  Hardware Co. ( C e n t r a l  Hardware); L.G. D i s t r i b u t o r s ,  I n c .  (LOG. Cook); 

Fred Heyer, Inc .  (Fred Meyer); Meijer, Inc .  (Meijer); Moss Manufacturing,  Inca  

(Hose); Q U ~ M  Products ,  Inc .  (Quinn); Ranch Wholesale Supply,  Inc .  (Ranch Whole- 

sale); S top  6 Shop Companies, Inc .  (S top  & Shop); Tab Merchandise Gorp. (Tab) ;  

Tafwan Royal United I n t e r n a t i o n a l  (Taiwan Royal) ;  and,  Westem Auto supply ,  Inca  

(Western Auto). 



A prehearing conference  war he ld  on September 6,  1983. The hearing 

commenced imnradiately thereafter b e f o r e  Adminis t ra t ive  Law Judge Donald KO 

W a l l  t o  determine whether there i s  a v i o l a t i o n  o f  S e c t i o n  337 as 

alleged i n  t h e  complaint ,  as amended. 

complainant and t h e  Commission i a v e s t i g a t i v e  staff. 

Appearances were made by counsel  f o r  

No respondents made an 

appearance at t h i s  hearing. 

whereupon i t  recessed u n t i l  September 13, 1983. 

t h e  record i n  t h i s  i n v e s t i g a t i o n  c l o s e d  on September 13, 1983. 

The hearing continued through September 9, 1983, 

The hearing concluded and 

The i s s u e s  have been b r i e f e d  and proposed f i n d i n g s  o f  fact submitted 

by the participating parties. The matter i s  now ready f o r  dec i s ion .  

T h i s  i n i t i a l  determinat ion i s  based upon t h e  e n t i r e  record o f  t h i s  

proceeding including t h e  e u i d e n t i a r y  record compiled at the  f i n a l  hearing, 

the  exhibits admitted i n t o  the  record  at t h e  final hearing, and t h e  pro- 

posed findings o f  fact and conc lus ions  o f  law and' supporting memoranda 

f i l e d  by t h e  parties. 

t h e  wi tnesses  who appeared b e f o r e  me and their deaeanor. 

not  h e r e i n  adopted, either i n  the fom submitted or i n  rubs tance ,  are re- 

jected either as not  rrupported by the evidence or  as i rwolving immaterial 

matters. 

I hme a l s o  taken i n t o  account  my observat ion  of 

Proposed f indings  

The f iadingo of fact inc lude  r e f e r e n c e s  t o  support ing e v i d e n t i a r y  

items i n  t h e  record. Such r e f e r e n c e r  are intended t o  sewe as guides  

t o  t h e  teatimany and exhibits rupporting the findingr o f  fact. They do 

not  n e c e r r a r i l y  r e p r e r e n t  complete r u m r i e r  of t h e  av l d e n c e  rupporting 

each f inding .  
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JURI SDXCTION 

The United S t a t e s  I n t e r n a t i o n a l  Trade C o d s s i o a  has  j u r i s d i c t i o n  

Over t h e  s u b j e c t  matter o f  t h i s  i n v e s t i g a t i o n  pursuant t o  19 U.S.C. $1337. 

(Not ice  of I w e s t i g a t i o n ,  48 Fed. Reg. 7826-27, February 24, 1983). 

Furthermore,  t h e  Commission has  personal  j u r i s d i c t i o n  over regpondents Fred 

Meyer, I n c . ,  Ranch Wholesale Supply, Inc. d /b /a  Longmont B i g  K, Stop & Shop 

COS. ,  I n c . ,  Western Auto Supply, I n c . ,  Quinn Products ,  I n c . ,  C e n t r a l  

Hardware Co., L. G. D i s t r i b u t o r s ,  I n c . ,  Meijer, I n c . ,  Tab Merchandise Corp. 

and Moss Manufacturing,  Inc .  

served wi th  t h e  complaint  and n o t i c e  of i n w e s t i g a t i o n ,  and/or submitted a 

t imely  response  t o  t h e  complaint ,  and/or entered  an appearance through 

c o u n s e l ,  and a l l  have imported i n t o  and/or s o l d  t h e  accused heary-duty 

staple gun t a c k e r s  i n  t h e  United S t a t e s .  (Findings o f  F a c t  1, 2,  3 ,  103-112). 

A l l  o f  t h e  foregoing respondents were proper ly  

The Cosnmiesion's records  i n d i c a t e ,  however, t h a t  s u f f i c i e n t  s e r v i c e  

upon respondent Taiwan Royal United I n t e r n a t i o n a l  has  n o t  been e f f e c t e d .  

(Finding of F a c t  4). A copy o f  t h e  complaint  and n o t i c e  of i n w e s t i g a t i o n  

was s e n t  t o  Taiwan Royal on February 18, 1983 by r e g i s t e r e d  mail, but no 

r e t u r n  r e c e i p t  was r e c e i v e d  by t h e  Commission. (ALJX 1, p. 2). Taiwan 

Royal has  been served  w i t h  numerous documents i n  t h e  c o u r s e  o f  t h i s  irnresti- 

g a t i o n ,  but  t h e  record  i e  devoid o f  any i n d i c a t i o n  t h a t  Taiwan Royal e v e r  

r e c e i v e d  or responded t o  any o f  t h e s e  d o c k e n t s .  

ev idence  t o  e s t a b l i s h  t h a t  Taiwan Royal  ever r e c e i v e d  a c t u a l  n o t i c e  o f  t h i s  

i r u e e t i g a t i o n .  I n  a d d i t i o n ,  t h e r e  i s  insufficient w i d e u c e  ou t h i s  r e c o r d  

to  e s t a b l i s h  t h a t  Taiwan Royal e i t h e r  ~ ~ a n u f a c t u r e r  or  e x p o r t 8  t o  t h e  

T h e r e f o r e ,  t h e r e  i s  no 
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United States heavy-duty staple gun tackers of the type involved in t h i s  

i w e s t i g a t i o a .  Consequently,  t h e  Commission lacks personal  and s u b j e c t  

matter j u r i s d i c t i o n  Over Taiwan Royal. For  t h e  foregoing r e a s o n s ,  t h e  

pres iding o f f i c e r  hereby determines t h a t  respondent Taiwan Royal should 

be dismissed from t h i s  i n v e s t i g a t i o n  f o r  lack of  j ur1sdict ion. -  1/ 

- 1/ On September 8, 1983, complainant f i l e d  a motion f o r  a f i n d i n g  of  d e f a u l t  
and impos i t ion  o f  s a n c t i o n s  a g a i n s t  respondent Taiwan Royal .  (Motion 
Docket No. 137-21). I n  v iew o f  t h e  Commission's lack of j u r i s d i c t i o n  
(Ner Taiwan Royal ,  Hotion 137-21 i s  hereby denied In t h l r  respect. 
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On September 8, 1983 ,  complainant ,  Arrow F a s t e n e r  Co., Inc., w e d  

f o r  an o r d e r  holding that reapondents Taiwan Royai and Moor are i n  d e f a u l t  

due t o  t h e i r  f a i l u r e  t o  f i l e  responses  t o  the  complaint ,  T h i s  motion f u r t h e r  

s e e k s  a determinat ion  t h a t  t h e  facts are as a l l e g e d  i n  t h e  Complaint and 

Not ice  o f  I w e s t i g a t i o n  and t h e  f i l i n g  of an i n i t i a l  de terminat ion  con- 

t a i n i n g  such f i n d i n g s .  (Motion Docket No. 137-21). The complainant 

f u r t h e r  w e d  i n  t h e  same motion,  under Rule 21Oe36(b)(5) ,  f o r  an o r d e r  

imposing s a n c t i o n s  a g a i n s t  respondents Taiwan Royal and Ranch Wholesale 

f o r  f a i l u r e  t o  comply w i t h  Order No. 1 8 ,  i s s u e d  July  1 9 ,  1983 ,  compell ing 

c e r t a i n  discw ery. 

Complainant's Motion f o r  D e f a u l t  and Sanct ions  was opposed i n  a 

w r i t t e n  response by respondent Moss e s s e n t i a l l y  on t h e  grounds t h a t ,  

although i t  f i l e d  no answer t o  t h e  complaint  i n  order  t o  avoid t h e  expense 

o f  active defense  i n  t h e  i n v e s t i g a t i o n ,  i t  had cooperated f u l l y  i n  response 

t o  complainant 's  discwery requests, inc luding  a d e p o s i t i o n  and product ion 

o f  documents. The CommLssion i n v e s t i g a t i v e  a t t o r n e y ,  i n  her  P a r t i a l  

Opposi t ion t o  t h e  Motion f o r  D e f a u l t  and Motion f o r  S a n c t i o n s ,  took  t h e  

p o s i t i o n  t h a t ,  under t h e  Commission's Rules  and practice, i t  would be 

i n a p p r o p r i a t e  t o  f i n d  i n  d e f a u l t  t o  t h e  f u l l  e x t e n t  o f  Rule 210.21(d) a 

respondent who, l ike  Moss, has  cooperated i n  discwery and p r w i d e d  information 
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assisting t h e  complainant t o  prove a prima facie case a g a i n s t  that respondent. 

I n  i t s  r e p l y  t o  t h e  Moss oppos i t ion  (Motion Docket No. 137-23) ,  f o r  which 

leave t o  f i l e  i s  hereby g r a n t e d ,  complainant acknowledged Moss' cooperat ion  

i n  discwery,  but maintained t h a t  s i n c e  i t  was e n t i t l e d  t o  a response t o  i t s  

complaint ,  Moss' unexcused f a i l u r e  t o  make such response warrants  a holding 

of d e f a u l t  and t h a t  any f i l i n g  o f  a response a t ' t h i s  late date should have 

no legal  effect.  

A l l  arguments cons idered ,  I agree w i t h  complainant that respondent 

Moss is i n  t e c h n i c a l  d e f a u l t  w i t h i n  t h e  meaning o f  Rule 210.21(d). 

under the c i r c u m s t a n c e s ,  and f o r  the reasons  stated by respondent Moss and 

the Commission i w e s t i g a t i v e  a t t o r n e y ,  I d e c l i n e  t o  impose t h e  f u l l  

strictures provided under said Rule upon respondent Moss. 

of t h e  Rule providing f o r  d e f a u l t  i s  t o  a l l o w  t h e  Commission t o  act where 

a respondent r e f u s e s  t o  participate i n  a proceeding.  Here, counse l  f o r  

respondent Moss noted an appearance f o r  t h e  purpose o f  participating i n  

discwery. Furthermore,  under Commisslon practice, t h e  effect of a d e f a u l t  

i s  not  n e c e s s a r i l y  t o  a l l o w  a complainant t o  re ly  s o l e l y  upon t h e  a l l e g a t i o n s  

i n  h i s  complaint  and r e q u i r e  t h e  pres id ing  o f f i c e r  t o  make a f inding of 

v i o l a t i o n  based upon t h o s e  a l l e g a t i o n s .  

of d e f a u l t  i s  t o  a u t h o r i z e  t h e  presiding o f f i c e r  t o  create c e r t a i n  procedural  

disabil i t ies  f o r  t h e  d e f a u l t i n g  party  and t o  e n t e r t a i n ,  without  o p p o s i t i o n ,  

proposed f i n d i  ngs and c o n c l u s i o n s  , based upon s u b s t a n t i a l ,  reliable and 

probat ive  e v i d e n c e ,  which would support  a . . . determinat ion."  

Electric Slow Cookers,  Inv . Noe'-337-TA-42 ( 1979)  , Opinion i n  Support of 

Orders Terminating C e r t a i n  Respondents,  a t  7.  

However, 

The purpose 

Rather, " [ t l h e  effect of a f inding 

C e r t a i n  
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Consis tent  w i t h  Rule 210.21(d),  respondent Moss' f a i l u r e  t o  respond 

t o  t h e  complaint  i s  deemed t o  c o n s t i t u t e  a waiver o f  i t s  r i g h t  t o  appear 

t o  c o n t e s t  t h e  a l l e g a t i o n s  o f  t h e  Complaint and o f  t h e  N o t i c e  o f  Investi- 

g a t i o n .  

Accordingly ,  as t o  respondent Moss, complainant's motion f o r  d e f a u l t  is 

granted t o  t h e  e x t e n t  indica ted .  

I draw no f u r t h e r  i n f e r e n c e s  from respondent 's  non-response. 

With respect t o  respondent Taiwan Royal ,  t h e  s u b j e c t  o f  complainant 's  

motion both f o r  d e f a u l t  and s a n c t i o n s ,  based on my determinat ion  t h a t  t h e  

Commission does n o t  have personal  j u r i s d i c t i o n  over Taiwan Royal ,  cornplainant's 

motion i s  denied i n  t h i s  respect. 

Respondent Ranch Wholesale i s  t h e  s u b j e c t  o f  complainant 's  motion for 

s a n c t i o n s  under Rule 210.36(b)(5)  f o r  f a i l u r e  t o  comply w i t h  my discovery Order 

No. 18. S i n c e  the p e r t i n e n t  submissions and record  support  complainant 's  

a l l e g a t i o n s  relating t o  t h i s  motion,  I hereby g r a n t  i t ,  imposing the  following 

s a n c t i o n s :  ( 1 )  i t  i s  inferred t h a t  Ranch Wholesale 's  responses  t o  complainant 's  

F i r s t  S e t  of I n t e r r o g a t o r i e s  and F i r s t  Requests  f o r  Product ion o f  Documents, if 

g i v e n ,  would have been adverse t o  s a i d  respondent ;  and (2) f o r  t h e  purposes of 

th i s  i n v e s t i g a t i o n ,  t h e  matter or matters concerning Order No. 18 are taken as 

e s t a b l i s h e d  a d v e r s e l y  t o  s a i d  respondent.  

Motion 137-21 i s  hereby granted  t o  t h e  e x t e n t  i n d i c a t e d  h e r e i n  as t o  respondents 

Moss and Ranch Wholesale ,  and denied as t o  respondent Taiwan Royal.  



O P I N I O N  

In t roduct ion  

T h i s  i s  an i n v e s t i g a t i o n  i n s t i t u t e d  by t h e  U.S. I n t e r n a t i o n a l  Trade 

Commission ( ITC)  on the basis o f  a complaint f i l e d  by t h e  complainant,  

Arrow F a s t e n e r  Co., Inc .  (Arrow), Saddle Brook, New Jersey, t o  determine 

whether c e r t a i n  named respondents,  l o c a t e d  i n  the United States, Taiwan and 

Hong Kong, are i n  v i o l a t i o n  o f  S e c t i o n  337 i n  the  importa t ion  o f  c e r t a i n  

heavy-duty staple gun tackers i n t o  t h e  United States, o r  i n  their sale, by 

reason  of a l leged :  infringement of Arrow's common law trademark under 

s e c t i o n  43(a)  o f  t h e  Lanham A c t  (a) i n  i t s  Model T-50 heavy-duty staple gun 

tacker and ( b )  i n  t h e  p i c t o r i a l  o f  that heavy-duty staple gun tacker; and 

passing off. 

a l l e g a t i o n  t h a t  t h e  effect o r  tendency o f  t h e  a f o r e s t a t e d  u n f a i r  methods of 

compet i t ion  and u n f a i r  acts i s  t o  d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  an i n d u s t r y ,  

e f f i c i e n t l y  and econornfcally operated ,  i n  t h e  United States. 

Thls determinat ion  a l s o  requires c o n s i d e r a t i o n  of ATrow's 

I n  i t s  N o t i c e  o f  I r n r e s t i g a t i o n ,  t h e  Commission l i m i t e d  the i s s u e  

relating t o  t h e  a l leged  infringement o f  Arrow's common law trademark i n  

the p i c t o r i a l  o f  i t s  T-SO staple gun t o  f i v e  respondents,  namely, T e s t - R i t e  

Products Corp., Test-Rite I n t ' l  (Taiwan) Ltd. ,  Test-Rite Automotive Ltd. ,  

Taiwan Royal United I n t ' l ,  and Waverly Screw and Hardware, Inc.  (Notice 

of I n v e s t i g a t i o n ,  a t  2). As p r e v i o u s l y  noted i n  t h e  Procedural  H i s t o r y ,  

each of the T e s t - R i t e  respondents and reepondent Waverly Screw and Hardware, 

I n c .  were te tminated  as respondents i n  t h i s  i m e s t i g a t i o n  on November 10, 

1983, based on a s e t t l e m e n t  agreement between t h e  p a r t i c a .  .(Commlerion 

D e c i s i o n  Not t o  Review I n i t i a l  Determination Termlnatlng 14 Respondents,  

Nwember 10, 1983). Also, as p r e v i o u s l y  noted supra ,  at  10111, 
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respondent Taiwan Royal i s  t h e  s u b j e c t  of t h e  Pres id ing  O f f i c e r D s  i n i t i a l  

determinat ion t h a t  t h i s  respondent be dismissed f r o =  t h i s  i n v e s t i g a t i o n  

21 for l a c k  o f  j u r i s d i c t i o n . -  

S i n c e  a l l  f i v e  respondents charged wi th  infr ingement  of t h e  a l l e g e d  

Arrow p i c t o r i a l  trademark are e i t h e r  terminated from t h i s  i n v e s t i g a t i o n  or 

without t h e  j u r i s d i c t i o n  of t h e  Commission, I f i n d  i t  Inappropr la te  and 

unnecessary t o  c o n s i d e r  f u r t h e r  t h i s  p a r t i c u l a r  i s s u e ,  even though i t  was 

an i s s u e  a t  t h e  hear ing which was b r i e f e d  by t h e  a c t i v e  p a r t i e s .  In s h o r t ,  

Commission a d j u d i c a t i o n  o f  t h e  Arrow p i c t o r i a l  trademark infr ingement  i s s u e  

i n  t h i s  i n v e s t i g a t i o n  has  been precluded o r  mooted by procedural  developments 

o f  a d e f i n i t i v e  nature .  For t h e s e  r e a s o n s ,  t h i s  a l l e g a t i o n  of Arrow's 

complaint  is hereby d ismissed ,  without p r e j u d i c e  as t o  t h e  respondent 

Taiwan Royal United I n t ' l .  

Common Law Trademark 

Trademark infr ingement  i s  an u n f a i r  act o r  method o f  compet i t ion  

under S e c t i o n  337. C e r t a i n  Coin-Operated Audiwiisual  Games and Components 

Thereof ,  Inv. No. 337-TA-105 (1982) (Games 11); In re Von Clem, 108 

U.S.P.Q. 371 (C.C.P.A. 1955). A trademark, as d e f i n e d  i n  t h e  Lanham 

A c t i '  and at  common law, i s  any word, name, symbol, o r  d e v i c e ,  or any 

combination t h e r e o f ,  -adopted and used by a manufacturer o r  a merchant t o  

i d e n t i f y  h i s  g o d s  and t o  d i s t i n g u i s h  them from t h o s e  manufactured and s o l d  

by others.2'  In a d d i t i o n  to  being t h e  o b j e c t i v e  symbol o f  t h e  goods by 

21 B e n  if Taiwan Royal were n o t  d ismissed  from t h i s  i n v e s t i g a t i o n ,  I f i n d  no 
evidence o f  record  t o  s u e t a i n  t h e  a l l e g a t i o n  t h a t  t h i s  respondent used a 
p i c t o r i a l  i n  i t s  padraging or a d v e r t i s i n g  t o  promote sales of i t s  
e t a p l e  gun i n  t h i s  cormtry which infringes Arrow's p i c t o r i a l  f e a t u r i n g  
t h e  T-50. 
15 U.S.C. 11127 (1976). - 31 - - 61 3 W h a n n ,  U n f a i r  Competit ion,  Trademark6 & Monopolies,  117.01 
( 4 t h  ed.) ;  In re Morton-Norvich P r o d u c t s ,  I n c . ,  213 U.S.P.Q. 9,  
11 (C.C.P.A. 1982). 
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which a bus iness  b u i l d s  i t s  r e p u t a t i o n ,  trademarks perform f o u r  f u n c t i o n s  

deserving o f  legal p r o t e c t i o n :  (1)  t o  i d e n t i f y  one seller's goods and 

d i s t i n g u i s h  them from goods s o l d  by o t h e r s ;  (2 )  t o  s i g n i f y  t h a t  a l l  goods 

hwing t h e  trademark cdme from a single, albeit anonymous, source ;  (3 )  t o  

s i g n i f y  t h a t  a l l  goods bearing t h e  trademark are o f  an  equal  level o f  

q u a l i t y ;  and (4) as a prime instrument i n  adverfising and selling the 

S/ goods .- 
A trademark i s  deemed e s t a b l l e h e d  and p r o t e c t i b l e  upon proof t h a t  it i s  

d i s t i n c t i v e ,  either i n h e r e n t l y  O r  by reason  o f  acquired  secondary meaning, 

t h a t  the trademark i s  not  f u n c t i o n a l ,  and has nqt acquired  g e n e r i c  meaning. 

C e r t a i n  Cube P u z z l e s ,  Inv. No. 337-TA-112 (1982)  (Cube Puzzles ) ;  C e r t a i n  

Vacuum B o t t l e s  and Components T h e r e o f ,  Inv. No. 337-TA-108 (1982) (Vacuum 

B o t t l e s ) ;  C e r t a i n  Novelty Glasses, Inv . No. 337-TA-55 (1979)  (Novelty 

Glasses). To prwe infringement o f  a trademark it i s  necessary  t o  show 

l i k e l i h o o d  o f  confus ion  among purchasers as t o  t h e  source  o r  sponsorship 

of t h e  competing domestic and imported products.  

1 McCarthy, supra 52.3. 

Cube Puzzles ,  supra ,  

-9 

The product t h e  c o n f i g u r a t i o n  o f  which Arrow seeks trademark p r o t e c t i o n  

i s  t h e  Model T-SO heavy-duty staple gun tacker, used f o r  tacking i n s u l a t i o n ,  

uphols tery  , carpeting, r o o f i n g ,  f e n c i n g  , w i r i n g ,  and similar uses.  T h i s  staple 

gun has the capacity t o  d r i v e  a 1 / 4  t o  9 /16  i n c h  heary  wire staple f l u s h  i n t o  

a wood o r  comparable s u r f a c e ,  and i s  sold pr imar i ly  to home owner COnSuerS,- 6 /  

5/ 
- 1 McCarthy, Trademarks and Unfair  'Competition S3.1 (1973). 

The T-50 i s  alleged t o  be p r i m a r i l y  a man's t o o l  because o f  t h e  con- 
ciderable amount o f  preseure  r e q u i r e d  t o  f ire  i t .  (Abram8, Tr. 90-91). 
The r e c e n t  advent o f  t h e  electric rtaplc gun,  manufactured d o m e s t i c a l l y  
and abroad,  i s  compet i t ive  w i t h  t h e  T-50, but  has opened a new market 
rather than decreasing sales of t h e  hand-operated T-50. 
Tr. 137-39). 

(Abrams, 
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mainly d o - i t - y o u r s e l f e r s ,  but  also t o  c o n t r a c t o r s  and tradesmen,  through r e t a i l  

s t o r e s ,  such as hardware and d i s c o u n t  s t o r e s ,  mass m e r c h a n d i s e r s ,  home supply 

c e n t e r s  and b u i l d i n g  and lumber yards  i n  a nat ionwide market. (F indings  o f  F a c t  

17, 19). The product  was designed as a heavy-duty s t a p l e  gun i n  t h e  e a r l y  1950's 

by Arrow's founder ,  Morris Abrams, who secured  a p a t e n t  on t h e  i n t e r n a l  mechanism 

o f  the product  a t  t h a t  time. (F indings  o f  Fact 21, 22). S h o r t l y  t h e r e a f t e r ,  t h e  

product  was d i s t r i b u t e d  and s o l d  under t h e  mark "T-50" and s i n c e  t h a t  time approxi-  

m a t e l y  m i l l i o n  T-50 s t a p l e  guns have been s o l d  under t h e  same mark. (F inding  o f  

F a c t  23). Apart  from i t s  p a r t i c u l a r  d e s i g n  c o n f i g u r a t i o n ,  t h e  T-50 h a s  t h e  Arrow 

word mark embossed on both  s i d e s  o f  i t s  chrome f i n i s h  base .  E a s i l y  r e a d a b l e  upon 

' i n s p e c t i o n ,  t h e  embossment on one s i d e  r e a d s :  

Made i n  U.S.A. by 

Saddle  Brook,  N.J. 
Model T-50 ARROW FASTENER CO., INC. 

The o t h e r  s i d e  r e a d s :  

Use o n l y  genuine  
ARROW T-50 STAPLES 

P a t .  No, 2671215, 2754515, o t h e r s  pending 

The T-50 i s  c u s t o m a r i l y  s o l d  i n  a cutaway cardboard box whose b a c k  cwer  b e a r s  a 

p i c t o r i a l  i n  c o l o r ,  f e a t u r i n g  a l a r g e  photograph o f  t h e  T-50 being  o p e r a t e d  by a 

human hand, and e j e c t i n g  i n  mid'air s t a p l e s  w i t h  a f a i r l y  s i z e a b l e  arrow, bear ing  t h e  

ARROW name p o i n t i n g  to  t h e  photograph. Other  d e s c r i p t i v e  wording appears  o n  t h e  top  

and s i d e s  o f  t h e  cover. Removal o f  t h e  t o p  c o v e r ,  as i s  done f o r  d i s p l a y  purposes ,  

r e v e a l s  t h e  boxed T-50 under see- through c e l l o p h a n e ,  under a t o p  heading showing a 

smaller r e p r o  d u c t i o n  of t h e  same p i c t o r i a l  w i t h  t h e  same s i z e d  ARROW i n s c r i b e d  arrow 

p o i n t i n g  t o  t h e  T-50 d e s c r i b e d  as "Heavy Duty S t a p l e  Gun Tacker." C o n t r a s t i n g  brown 
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and ye l low c o l o r s  o f  t h e  packaging a c c e n t u a t e  t h e  p i c t o r i a l .  Samples of 

the T-50 are a l s o  dieplayed o u t s i d e  t h e i r  packaging on d i s p l a y  boards o r  

racks using headers provided by Arrow. 

c l o s e d  k i t  i n  a plastic s t o r a g e  case, but i n  a l l  cases t h e  packaglng bears 

the p i c t o r i a l  described above. (CPX 1, 40; SX 6 at  9-10). 

Some T-50's are s o l d  as part o f  a 

There are a number of o t h e r  domest ic  companies producing and selling 

heavy-duty staple guns compet i t ive  w i t h  the T-50, inc luding  Swingl ine ,  

B o s t i t c h ,  Duo-Fast, Bansen,  Parker and Crafteman. (Finding o f  Fact 24). 

Importa t ion  i n t o  t h e  United S t a t e s  o f  f o r e i g n  made heavy-duty staple gun 

tackers i d e n t $ c a l  o r  v e r y  similar i n  appearance t o  the T-50 began i n  late 

1982, w i t h  m e r  150,000 estimated sales between October  1982 and June 1983. 

(Finding o f  Fact 144). 

d i s t r i b u t e d  i n  t h e  United States under d i f f e r e n t  names, inc luding  Test-Rite, 

MOSS, Alltrade, C e n t r a l  Hardware, and B u f f a l o .  (Finding o f  Fact 20). 

The accused imports  are manufactured i n  Taiwan and 

There are a l s o  competing imports  o f  heavy-duty staple guns on t h e  market 

that  do not  resemble t h e  T-50, inc luding  Rapid,  Esco  and staple guns from 

Japan, England,  and France.  (Finding of Fact 25). Many o f  the accused 

guns are d i s t r i b u t e d  wi th  no names o r  i d e n t i f y i n g  marks and a l l  of t h e  

l o o k - a l i k e  imports are r o l d  a t  an  average price less than t h a t  of the  T-50. 

(Findings  o f  Fact 20, 93, 145). 

G e n e r i c  Meaning 

A term o r  d e s i g n  has g e n e r i c  meaning i f  i t  s u b s t a n t i a l l y  d e f i n e s  o r  - 
connotes  t h e  u n i v e r s e  of t h a t  term o r  design.  That i s ,  t h e  tern or d e s i g n  

must i d e n t i f y  t h e  product i t se l f  rather t h a n  i n d i c a t e  t h a t  i t  comes from 

one source .  

1 McCarthy, s u p r a ,  512.1, 2. 

Thus, t h e  term "generic"  and "trademark" are mutual ly  e X C l U S i V e .  
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I n  t h i s  i n v e s t i g a t i o n ,  n o t  one o f  t h e  parties has a l l e g e d  that the 

Arrow T-50 staple gun has g e n e r i c  meaning, no evidence has  been introduced 

t o  show g e n e r l c n e s o ,  and Arrow has not  even e x p l i c i t l y  argued non-genericness 

i n  I t s  briefs. I n  a r e c e n t  trademark case, however, the Commission ru led  

that proof o f  a common law trademark must Include a showing that the mark 

has not  acquired  g e n e r i c  meaning. Cube P u z z l e s ,  supra ,  a t  7. Accordingly ,  

based on my review o f  the e v i d e n t i a r y  r e c o r d ,  I f i n d  that Arrow has made at  

least a prima - facie showing t h a t  t h e  T-50 c o n f i g u r a t i o n  i s  non-generic.  

The presence  i n  t h e  market o f  a s u b s t a n t i a l  number o f  competing staple 

gun conf  i g u r a t i o n s  w e t  a s u b s t a n t i a l  per iod  o f  time i s  persuas ive  evidence 

t h a t  t h e  p u b l i c  does n o t  a s s o c i a t e  t h e  T-50 c o n f i g u r a t i o n  wi th  staple guns 

g e n e r a l l y ,  (See CPX 8-24). The r e s u l t s  o f  D r .  H e l f g o t t ' s  suzveys,  although 

not i n c l u s i v e  o f  t h e  e n t i r e  staple gun u n i v e r s e ,  a l s o  tend t o  show consumer 

awareness o f  t h e  d i s t i n c t i v e n e s s  o f  specific brands and c o n f i g u r a t i o n s  o f  

staple guns,  including the a s s o c i a t i o n  o f  the T-50 c o n f i g u r a t i o n  w i t h  a par- 

t i c u l a r  source. (CX 215). I f i n d  no evidence o f  record  t o  rebut  t h i s  showing 

of non-genericness.  

F u n c t i o n a l i t y  

I n  d e t e h i n i n g  f u n c t i o n a l i t y ,  t h e  Commission has adopted t h e  Morton- 

Norwich test o f  whether compet i t ion  w i l l  be hindered by prevent ing o t h e r s  

from copying t h e  des ign  o r  c o n f i g u r a t i o n .  I n  re Morton-Norwich Products ,  

213 U.S.P.Q. 9; Vacuum B o t t l e s ,  supra a t  19-25; Cube P u z z l e s ,  supra a t  16-19, 

The c o u r t ' s  r a t i o n a l e  was t h a t  the  p u b l i c  should have the r i g h t  t o  copy t h o s e  

" [ n l e c e s s a r y  e lements  o f  mechanical  c o n s t r u c t i o n ,  e s s e n t i a l  t o  the practlcal 

o p e r a t i o n  o f  a d e v i c e ,  and which cannot be changed without  either l e s s e n i n g  t h e  

e f f i c i e n c y  o r  materially i n c r e a s i n g  expense." Morton-Norwich, 213 U.S.P.Q. a t  

14. Thus, a product f e a t u r e  may have a u t i l i t a r i a n  purpose but be cons idered  
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nonfunct iona l  i f  there are commercial ly feasible,  a l t e r n a t i v e l y  designed 

features t h a t  perform t h e  same funct ion .  Furthermore, "a d i s c u s s i o n  of 

' f u n c t i o n a l i t y '  i s  always i n  r e f e r e n c e  t o  the  des ign  o f  t h e  t h i n g  under 

c o n s i d e r a t i o n  ( i n  t h e  s e n s e  o f  appearance)  and not  t h e  t h i n g  i tself ."  - I d .  

at 13. (Emphasis i n  o r i g i n a l ) .  

I n  apply ing  t h e  f u n c t i o n a l i t y  tes t ,  t h e  c o u r t  i d e n t i f i e d  f o u r  deter- 

minat ive  factors: (1)  whether t h e  u t i l i t a r i a n  advantages o f  the design are 

touted i n  a d v e r t i s i n g ;  (2) whether t h e  p a r t i c u l a r  des ign  results from a 

comparat ively  simple o r  cheap method o f  manufacture;  (3) whether there 

exists a u t i l i t y  p a t e n t  which d i s c l o s e s  t h e  u t i l i t a r i a n  advantage o f  the 

des ign  sought t o  be registered; and (4) whether o t h e r  commercial a l t e r n a t i v e s  

are av ai lable .  

Discussing these f a c t o r s  seriatim, al though Arrow packaging and 

a d v e r t i s i n g  promote t h e  g e n e r a l  s u p e r i o r i t y  o f  t h e  T-50 staple gun, no 

advert isement  specifically claims that t h e  owerall des ign  i s  s u p e r i o r  t o  

o t h e r  designs .  C e r t a i n  parts o f  t h e  trademark are 

t o u t e d ,  e.g., t h e  "chrome f i n i s h "  and " v i s u a l  re f i l l  window," but these 

piece-meal e lements  are not  s i g n i f i c a n t  evidence of f u n c t i o n a l i t y  s i n c e  

they do not  encompass o r  relate t o  t h e  d e s i g n  as a whole. 

27). 

(Finding o f  Fact 26). 

(Finding of F a c t  

The des ign  o f  t h e  T-50 i s  based on d e s i g n e r ' s  c h o i c e  and 1s not  t h e  

r e s u l t  o f  a simple or cheap 

be made l e e r  e x p e n r i v c l y  by 

inc luding  the handle ,  f r o n t  

method o f  manufacture. I n  fact ,  t h e  T-50 can  

changing t h e  overall c o n f i g u r a t i o n  of t h e  gun,  

cower, and t h e  finger hold. 

.. 

(Finding of Fact 28). 
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With respect t o  u t i l i t y  p a t e n t s ,  U.S. Letters P a t e n t  No. 2,671,215, i s sued  

March 9, 1954 on c e r t a i n  f e a t u r e s  o f  the T-50, and included two elements 

now claimed by Arrow t o  be part o f  i t s  trademark. 

described as having a u t i l i t a r i a n  purpose. 

the f r o n t  cover of the  T-50 s e w e s  the f u n c t i o n  o f  supporting t h e  unders ides  

o f  the wings of t h e  bottom stops .  Second, t h e  patent  c la ims  that t h e  

i n c l i n e d  top  edge below the  handle o f  the T-50 i s  required t o  make c o n t a c t  

w i t h  the  shock absorber  attached t o  t h e  handle. (Finding o f  Fact 29). As 

p r e v i o u s l y  noted ,  t h e  fact t h a t  some i n d i v i d u a l  f e a t u r e s  o f  a product s e m e  

a u t i l i t a r i a n  purpose does n o t  render  t h e  e n t i r e  des ign  f u n c t i o n a l .  

Furthermore,  there are o t h e r  ways the  f r o n t  cower and i n c l i n e d  top  edge 

could he shaped. (See, e.g. ,  CPX 7-13). 

These elements were 

First,  the patent  c la ims  t h a t  

With respect t o  a l t e r n a t i v e  commercial des igns  t o  the  T-SO, there are 

many compet i tors  who s u c c e s s f u l l y  manufacture and s e l l  heavy-duty staple 

guns. Swingline and B o s t i t c h ,  Arrow's largest  compet i tors ,  d i s t r i b u t e  

heauy-duty staple guns which have appearances v e r y  d i f f e r e n t  from the  

Arrow's T-50. (Abrams, Tr. 140-41; CPX 12, 13, 27). P i c t u r e s  and samples 

of o t h e r  heavy-duty staple guns were produced at t r i a l ,  a l l  o f  which have 

d i f f e r e n t  appearances ,  and are compet i t ive  wi th  the  T-50. 

32). Host of these compet i t ive  guns are of the  same g e n e r a l  dimensions as 

t h e  Arrow T-50, however, they do n o t  u s e  t h e  same des igns  or combination 

of d e s i g n  f e a t u r e s .  

(Finding of Fact 

I n  sum, I conclude t h a t  t h e  c o n f i g u r a t i o n  of t h e  Arrow T-50 i s  non- 

f u n c t i o n a l  i n  t h a t  tt fr n o t  dictated by t h e  purpore o r  f u n c t i o n  of the 

product and there i s  no compet i t ive  n e c e s s i t y  t o  copy. 
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D i s t i n c t i v  eness  

Arrow seeks p r o t e c t i o n  o f  i t s  claimed trademark i n  t h e  over- 

all appearance o f  I ts  T-50 heavy-duty staple gun. 

the c o n f i g u r a t i o n  o f  t h e  T-50 i s  s u f f i c i e n t l y  arbitrary o r  f a n c i -  

It asserts t h a t  

f u l  as t o  render  t h e  product i n h e r e n t l y  d i s t i n c t i v e ,  thus  o b i a t i n g  

t h e  need f o r  any proof o f  secondary meaning t o  show d i s t i n c t i v e n e s s .  

- See 1 McCarthy, supra at 47.7,  c i t i n g  A p p l i c a t i o n  o f  Esso Standard 

O i l  CO. ,  305 F.2d 495  (C.C.P.A. 1962) ;  Re I n t e r s t a t e  B a k e r i e s  Corp., 

153 U.S.P.Q. 488  (T.T.A.B. 1967).  An arbitrary mark i s  a word, 

symbol o r  des ign  i n  commDn usage t h a t  i s  a p p l i e d  a r b i t r a r i l y  t o  t h e  

goods i n  q u e s t i o n  i n  a way t h a t  i s  n o t  d e s c r i p t i v e  o r  sugges t ive .  

1 McCarthy, supra ,  a t  011.2. 

d e v i s e d  f o r  the  express purpose o f  f u n c t i o n i n g  as a trademark. 

a t  0411 .2 ,  11.3. 

A f a n c i f u l  mark i s  a mark which is 

- I d . ,  

To a p p l y  these criteria t o  t h e  staple gun i n  q u e s t i o n  r e q u i r e s  

c l o s e r  examinat ion o f  t h e  c o n f i g u r a t i o n  o f  the  T-50. The major ele- 

ments o f  t h e  w e r a l l  appearance o f  t h e  T-50 inc lude :  ( 1 )  t h e  handle ,  

p a r t i c u l a r l y  i t s  upswept curvature  i n  t h e  d i r e c t i o n  o f  i t s  l e n g t h ,  t h e  

curvature  o f  i t s  c r o s s - s e c t i o n ,  and t h e  i n c l i n e d  shape o f  i t s  f r o n t  end; 

( 2 )  t h e  f r o n t  cower, p a r t i c u l a r l y  t h e  shape of t h e  f r o n t  boss and t h e  

a r c u a t e  wrap-around s i d e  edges e n c l o s i n g  t h e  s i d e  h o l e s ;  (3) t h e  main 

housing,  

shape o f  

p a r t i c u l a r l y  t h e  i n c l i n e d  top  below t h e  handle ,  t h e  size and 

t h e  hand g r i p  s l o t ,  and t h e  ARROW embossments on t h e  s i d e s  of 



t h e  base ;  and,  (4) t h e  h l g h l y  pol i shed  chrome f i n i s h  o f  the  product I n  

t h i s  conf igurat ion.  A review o f  a l l  t h e  staple 

guns e x h i b i t e d  i n d i c a t e s  t h a t  every s t a p l e  gun has some type o r  form of 

handle ,  f r o n t  cover, and main housing. (CPX 1 ,  3, 7-27). However, the  

p a r t i c u l a r  shape and design o f  t h e  T-50 elements enumerated a b w e  appear 

t o  be  nondescr ipt ive  and nonsuggestive of t h e  product and f u n c t i o n  i m o l v e d ,  

as well as being t h e  r e s u l t  of t h e  des igner ' s  c h o i c e  from a g r e a t  number 

o f  p o s s i b l e  design a l t e r n a t i v e s .  

1982 t h e r e  were no o t h e r  heavy-duty s t a p l e  guns on t h e  American market 

wi th  t h e  same combination o f  d e s i g n  elements.  (Abrams, Tr .  154). S i m i l a r l y ,  

t h e  c o n f i g u r a t i o n  elements o f  t h e  T-50 appear t o  seme no p r i m a r i l y  f u n c t i o n a l  

purpose. (F indings  o f  Fact 35, 36). 

(Finding of F a c t  33). 

1. 

(Finding o f  F a c t  34). Indeed,  p r i o r  t o  

I n  designing t h e  T-50, A l l a n  Abrams' f a t h e r  sought an appearance 

t h a t  would be  "memorable, d i f f e r e n t  than anyth ing  else on t h e  market." 

(Abrams, Tr. 152). The r e s u l t i n g  **image," which t o  Mr. Abrams looked like a 

" d i s t i n c t i v e "  and "s turdy ,  s o l i d  machine,"  i s  an  image which Arrow has 

spent  c o n s i d e r a b l e  sums t o  advertise. (Abrams, Tr .  153). Notwithstanding 

Mr. Abrame' unrebutted test imony as t o  t h e  g e n e s i s  and purpose o f  t h e  T-50, 

t h e  Commission i n u e s t i g a t i v e  a t t o r n e y  argues  t h a t  t h e  r e s u l t i n g  des ign  

connotes a run-of-the-mill  s t a p l e  gun b e a r i n g ,  a t  b e s t ,  a d e s c r i p t i v e  

mark.L' I d i s a g r e e ,  s i n c e  I f i n d  t h e  c o n f i g u r a t i o n  o f  t h e  T-50 d i f f e r e n t  

and unique,  albeit less than a r b i t r a r y  o r  f a n c i f u l  i n  t h e  l e g a l  sense .  

- 7/ A mark i o  d e s c r i p t i v e  "if it i s  d e s c r i p t i v e  o f :  t h e  intended pur- 
pose ,  f u n c t i o n  or uoe' of t h e  goods; o f  t h e  sire of t h e  goods, of t h e  
class o f  u s e r s  of t h e  goods,  o f  a d e s i r a b l e  c h a r a c t e r i s t i c  of t h e  
goods,  o r  of t h e  end effect on t h e  user . "  
( f o o t n o t e s  omitted).  

1 McCarthy, supra ,  011.5 
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However, the ultimate test posed by t h e  Commission and t h e  c o u r t s  i n  

eva luat ing  t h e  i o h e r e n t  d i s t i n c t i v e n e s s  of a product c o n f i g u r a t i o n  is 

whether t h e  des ign  i s  80 unique i n  i t s  f i e l d  t h a t  the r e a c t i o n  o f  t h e  

average purchaser  may be presumed. Cube P u z z l e s ,  supra ,  a t  10; Vacuum 

B o t t e s ,  supra at  7; I n  re Days-Ease Home Products  Corp., 197 U.S.P.Q. 566 

(T.T.A.B.  1977); In re I n t e r n a t i o n a l  Playtex Cotp.,  153 U.S.P.Q. 377 

(T.T.A.B. 1967). cited w i t h  a p p r o v a l ,  In re Morton-Norwich Products ,  Inc .  , 
213 U.S.P.Q. at  9. En applying t h i s  average purchaser  t e s t ,  t h e  Court o f  

Customs and P a t e n t  Appeals  (now t h e  Court of Appeals f o r  t h e  F e d e r a l  

C i r c u i t )  looks t o  whether a design:  

(Wlas a "comp~~n" basic shape o r  d e s i g n ,  whether i t  was 
unique o r  unusual i n  a p a r t i c u l a r  f i e l d ,  whether i t  
was a mere ref inement  of a commonly adopted and well- 
known form o f  ornamentation f o r  a p a r t i c u l a r  class o f  
goods viewed by the p u b l i c  as a dress o r  ornamentation 
f o r  the goods,  o r  whether i t  was capable of creating a 
commercial impress ion d i s t i n c t  from t h e  accompanying 
words . 

Seabrook Foads, Inc .  V .  Bar-Well Foods Ltd . ,  196 U.S.P.Q. 289, 291 (C.C.P.A. 

1977) . I n  o t h e r  wprds t h e  q u e s t i o n  of  " i n h e r e n t l y  d i e t l n c t i v e "  depends on 

t h e  uniqueness of t h e  product 's  c o n f i g u r a t i o n  i n  r e l a t i o n  t o  i t s  competi tors  

i n  t h e  f i e l d ,  which would c o n d i t i o n  the r e a c t i o n  of purchasers  t o  the  shape 

o r  appearance ,  and what t h e  r e a c t i o n  o f  t h e  average purchaser  t o  t h i s  shape 

reasonably  c a n  be expected t o  be. Set In re Days-Ease Home Products  Corp., 

197 U.S.P.Q. a t  568. 

Comparing t h e  Arrow T-50 t o  the non-accused products  of i t s  c o m p e t i t o r s ,  

p a r t i c u l a r l y  Swingl ine  (CPX 23),  U.S.H.  Corporat ion  (CPX 14) 8 Duo-Fa8t ( cpx  10) 9 

Hansen (CPX 7, 25).  Craftsman (CPX 8), and Tashikawa (CPX 11), I conclude 
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that t h e  c o n f i g u r a t i o n  and appearance of t h e  T-SO, viewed as a whole, 

does not  b e  t h e  degree  o f  uniqueness t o  raise t h e  conc lus ive  pre- 

sumption t h a t  t h e  l i k e l y  r e a c t i o n  of the average purchaser t o  t h i s  

c o n f i g u r a t i o n  would be a commercial impress ion d i i t i n c t  from o t h e r  

competing staple guns i n  the market. 

c o r d ,  including t h o s e  p a r t i c u l a r l y  r e f e r e n c e d ,  have some type of nar- 

row, extended handle t o  depress the  firing mechanism, a l l  have f r o n t  

cowers, many w i t h v a r i o u s l y  shaped sides wrapped around t h e  column 

housing the stapler, and most have a s i m i l a r l y  shaped main housing,  

f e a t u r i n g  an mal-shaped hand g r i p  s l o t .  ( C f .  - CPX 7-27). 

A l l  of the  staple guns of  re- 

Although the staple gun handles  o f  t h e  v a r i o u s  competing manu- 

facturers are shaped somewhat d i f f e r e n t l y ,  these d i f f e r e n c e s  are 

e s s e n t i a l l y  re f inements  o f  a basic shape o r  design.  Some have a part- 

i a l  upswept c u w e ,  most have a c r o s s - s e c t i o n a l  curve ,  and the U.S*M. 

gun a l s o  has an i n c l i n e d  f r o n t  end. 

housing o f  a t  least two o f  the competing staple guns has an i n c l i n e d  

top under the handle. (CPX 1 3 ,  23).  Although the  f r o n t  cower design 

o f  the  T-50 has a s l i g h t l y  d i f f e r e n t  appearance and des ign  from i t s  

compet i tors ,  mst o f  the  l a t t e r ,  l i k e  t h e  T-50, have a predominantly 

u p r i g h t ,  s turdy  appearance ,  w i t h  wrap-around sides encompassing one 

o r  more r i v e t  bolts .  

sides of the Duo-Fast have a c u w e d ,  if n o t  a r c u a t e  shape. 

( C f .  - CPX 7 ,  10, 1 1 ,  1 4 ,  25). The 

( C f .  - CPX 8, 10, 1 1 ,  1 4 ,  23). In a d d i t i o n ,  t h e  

(CPX 10). 

The main housing i s  found i n  a number of competing etaple guns 

i n  r u b s t a n t i a l l y  t h e  same l o c a t i o n ,  s i z e  and shape as t h e  T-SO. 
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( C f .  - CPX 10, 11, 12, 13, 23). S e v e r a l  o f  t h e  competing staple guns 

a l s o  hwe a t r a d e  name o r  manufacturer embosred i n  t h e  metal s i d e s  

o f  t h e  main housing,  below o r  above the  hand g r i p  s lot .  

10, 11, 13, 23). 

on one s i d e  o f  i t s  main housing. (CPX 14). 

clearly d i s t i n g u i s h a b l e  only  upon c l o s e  i n s p e c t i o n ,  and would not  l i k e l y  

be r e a d i l y  apparent o r  d i s t i n g u i s h a b l e  t o  t h e  less than  c a r e f u l  shopper 

v i e w i n g  one o r  more samples on d isp lay .  B e n  t h e  s h i n y ,  all-chrome 

appearance o f  t h e  T-50 i s  dupl ica ted  i n  Swingl ine 's  P r o f e s s i o n a l  Tacker  

1000 and U.S.M.'s HTS 56 staple gun. (CPX 23, 14). A t  least three o t h e r  

guns employ s u b s t a n t i a l  amounts o f  chrome i n  t h e i r  design.  ( C f .  - CPX 8, 

LO,. 11). 

(Cf. CPX 7 ,  

The U.S.M. gun has a source  i d e n t i f i c a t i o n  sticker 

These embossed marks are 

However, t h e  d i s t i n c t i v e n e s s  of a product c o n f i g u r a t i o n .  l i k e  a 

composite mark, must be determined by looklng a t  t h e  product o r  mark 

as a whole. See 1 HcCarthy, supra ,  011.10. The commercial impression 

of a trademark i s  derived from i t s  appearance as a whole, n o t  from e a c h  

element separated and considered i n  d e t a i l ;  t h e r e f o r e ,  t h e  c o n f i g u r a t i o n  

must b e  examined i n  i t s  e n t i r e t y .  E s t a t e  of P.D. Beckwith,  Inc .  V .  

Commissioner o f  P a t e n t s ,  252 U.S. 538, 551-52 (1919). Although the over- 

a l l  appearance o f  t h e  T-50, viewed as a whole, and inc luding  t h e  r e f l n e n e n t s  

previous ly  d i r c u s s e d ,  i s  d i s t i n c t i v e ,  I do not  f i n d  i t  so uniquely  d i s t i n c -  

t i v e  as t o  s u s t a i n  a presumption t h a t  an  average purchaser  c l e a r l y  would 

i d e n t i f y  t h e  T-50, a l o n e  among i t a  c o m p e t i t o r s ,  with  a single source  or 

manufacturer.  In s h o r t ,  i n  terms o f  t h e  lncrement or  degree  of d i s t i n c t i v e -  

- - 
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n e s s  r e q u i r e d  t o  show i n h e r e n t  d i s t i n c t i v e n e s s ,  the commercial impres- 

s i o n  created by t h e  T-50, compared t o  competing staple guns i n  the  

market place, i s  more comparable t o  the commercial impress ions  found 

by t h e  C o m l a s i o n  i n  Vacuum B o t t l e s ,  and Cube P u z z l e s ,  i n  which no 

i n h e r e n t  d i s t i n c t i v e n e s s  was found, t h a n ,  f o r  example, t o  the eye- 

catching, clearly unique ice cream cone package of I n  re I n t e r n a t i o n a l  

Playtex Corp. ,  o r  t h e  d r a i n  p i p e  bottle of I n  re Days-Ease Home Products  

Corp . 
Applied t o  t h e  staple gun i n d u s t r y ,  t h e  merage purchaser  test  

contemplates  a r e l a t i v e l y  u n s o p h i s t i c a t e d ,  one time o r  i n f r e q u e n t  buyer ,  

who may o r  may n o t  be aware o f  the T-50 by r e a s o n  o f  Arrow's p i c t o r i a l  

a&ertising of i t s  products  and i t s  t h i r t y  year p r e s e n c e  i n  t h e  domest ic  

market, wi th  e s s e n t i a l l y  the same c o n f i g u r a t i o n .  This  purchaser  may also 

be  presumed t o  be purchasing w i t h  a degree o f  care commensurate w i t h  t h e  

r e l a t i v e l y  low price o f  t h e  product.  W e n  i f  

t h i s  purchaser  were c o n d i t i o n e d  t o  the  w e r a l l  shape and appearance o f  t h e  

T-50 through such pr ior  awareness,  I cannot  conclude on t h i s  e v i d e n t i a r y  

r e c o r d  t h a t  h i s  r e a c t i o n  clearly would be t h a t  the  d i s t i n c t i v e n e s s  of the 

T-SO i s  o b i o u s .  

o f  the T-SO i s  not  i n h e r e n t l y  d i s t i n c t i v e  as a matter of law. 

(Findings  o f  Fact 37-39). 

Accordingly, I f i n d  t h a t  the c o n f i g u r a t i o n  and appearance 

Secondary Meaning 

H a v i n g  found the '  T-50 product t o  be d i s t i n c t i v e ,  but  n o t  i n h e r e n t l y  

d i r t i n c t i v e ,  i t  remains t o  determine whether, i n d i v i d u a l l y  and standing 

a l o n e ,  i t  has a c q u i r e d  t h e  secondary meaning n e c e s s a r y  t o  q u a l i f y  as a 

trademark. See I n  re David Crystal, I n c . ,  132 U.S.P.Q. 1 (C.C.P.A. 1961); - 
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1 McCarthy, supra ,  S15.2. 

suades me t h a t  t h e  T-50 product has so q u a l i f i e d .  

A preponderance o f  t h e  evidence o f  record  per- 

Secondary meaning may be proven by e v i d e n c e  o f  an a s s o c i a t i o n  between 

t h e  mark and t h e  seller i n  t h e  minds o f  a s u b s t a n t i a l  number of t h e  buyer 

group. Vacuum B o t t l e s ,  supra at 8; Cube P u z z l e s ,  supra a t  10, c i t i n g  1 

HcCarthy, supra ,  015.11. Secondary meaning depends upon a showing t h a t  " i n  

the  minds of t h e  p u b l i c ,  t h e  priraary s i g n i f i c a n c e  of a product f e a t u r e  o r  

term i s  t o  i d e n t i f y  t h e  s o u r c e  o f  t h e  product r a t h e r  than t h e  product i t se l f . "  

Invood L a b o r a t o r i e s ,  I n c ,  V .  I v e s  L a b o r a t o r i e s ,  I n c . ,  214 U.S.P.Q. 1 ,  4 n.11 

(S.  C t .  1982). I n  determining whether a trademark ha8 acquired secondary 

meaning, two types  o f  evidence may be  conr idared :  d i r e c t  ev idence ,  including 

a c t u a l  tes t imony,  a f f i d a v i t s ,  o r  surveys  of buyers ar to  t h e i r  state o f  

mind; and c i r c u m s t a n t i a l  ev idence ,  inc luding  l e n g t h  of use of t h e  mark, 

sales,  a d v e r t i s i n g ,  amounts spent  p u b l i c i z i n g  the .markc ,  and similar evidence 

showing v i d e  exposure t o  t h e  mark. 1 HcCarthy, supra ,  S15.16. 

Direct Evidence 

I n  th i s  i n w e s t i g a t i o n ,  Arrow presented  as d i r e c t  wLdence of secondary 

meaning t h e  result8 of sunreye conducted by Dr. Myron J. H e l f g o t t ,  an experienced 

c o n s u l t a n t  i n  t h e  f i e l d s  o f  market ing ,  a d v e r t i s i n g ,  and r e s e a r c h  wi th  a Ph.D. i n  

Soc ia l  Psychology and e x t e n s i v e  t r a i n i n g  i n  surveys  and p u b l i c  opinion p o l l s .  

( H e l f g o t t ,  CX 172). Dr. H e l f g o t t  has  conducted thousands of trademark surveys  i n  

many d i f f e r e n t  i n d u s t r i e s ,  a l though never  i n  t h e  s t a p l e  gun i n d u s t r y ,  f o r  c o u r t  

cases, inc luding  t h e  Com,mission'r Cube P u z z l e r  i n v e s t i g a t i o n .  (Hel fgot t ,  cx 172 , a t  

3, 5). 
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Dr. H e l f g o t t  conducted t h r e e  surveys  in J u l y  1983 f o r  t h i s  investi- 

g a t i o n ,  e a c h  one i n  a d i f f e r e n t  r e g i o n  o f  t h e  United S t a t e s .  The s u r v e y s ,  

which complied w i t h  a methodology prescribed by Dr. H e l f g o t t ,  c o n s i s t e d  

e s s e n t i a l l y  of i n t e r v i e w i n g ,  by means o f  a q u e s t i o n n a i r e ,  a t o t a l  o f  6 6 5  

consumers selected a t  random a t  a home supply c e n t e r  a t  e a c h  l o c a t i o n  

(Findings  o f  Fact 42-52). 

q u e s t i o n n a i r e  f o r  the purpose o f  determining ( 1 )  t h e  degree t o  which these 

consumers could i d e n t i f y  t h e  manufacturer  o f  t h e  T-50 staple gun among samples 

of four hewy-duty staple guns p r e s e n t e d ,  and ( 2 )  t h e  degree  t o  which staple 

Dr. H e l f g o t t  t h e n  e v a l u a t e d  the responses  t o  t h e  

guns of s i m i l a r  d e s i g n  might be confused w i t h  t h e  Arrow T-50. 

40) .  These  surveys  were i n t e r c e p t  o r  q u o t a  s u r v e y s  (as d i s t i n g u i s h e d  from 

p r o b a b i l i t y  s u r v e y s ) , g ’  which are a type f r e q u e n t l y  used and accepted by 

(Finding o f  F a c t  

accepted by c o u r t s  i n  prwing secondary meaning because  o f  t h e i r  r e l a t i v e l y  

low c o s t  and g e n e r a l  r e l i a b i l i t y  f o r  marketing and lega l  research purposes. 

( F i n d i n g  of Fact 6 2 ) .  Cube P u z z l e s ,  supra a t  1 1 ;  1 HcCarthy, s u p r a ,  032.45. 

The c r i t e r i a  o r  g u i d e l i n e s  prescribed by t h e  J u d i c i a l  Conference  of t h e  United 

S t a t e s ,  f o r  a proper survey t o  be a d m i s s i b l e  e v i d e n c e ,  r e q u i r e d :  

1. examinat ion of t h e  proper  u n i v e r s e ;  

2. a r e p r e s e n t a t i v e  sample drawn from t h a t  u n i v e r s e ;  

3. a c o r r e c t  mode o f  q u e s t i o n i n g  i n t e m i e w e e s ;  

4. r e c o g n i z e d  experts conducting t h e  s u r v e y ;  

- 8/ A p r o b a b i l i t y  survey c o n s i s t s  o f  a comprehensive sampling procedure ,  
e.g., e v e r y  2 0 t h  u n i t  o f  a l l  u n i t s  i n  t h e  p o p u l a t i o n ,  which c a n  be r e l i a b l y  
p r o j e c t e d  i n t o  t h e  r e l e v a n t  u n i v e r s e .  
c e r t a i n  judgments or  estimates are made a b o u t  t h e  p o p u l a t i o n  o r  r e l e v a n t  
w i v  erse . 
and q u o t a s  w i t h i n  t h o s e  categories--e.g., a g e ,  income, race quotas-are 
sampled as a b a s i s  f o r  drawing c e r t a i n  i n f e r e n c e s .  
S o t e n s o n ,  CX 330, a t  5-6). 

By c o n t r a s t ,  I n  a q u o t a  surveye 

T h i s  r e l e v  a n t  univ erse i s  div i d e d  i n t o  certain c a t e g o r i e s  

( H e l f g o t t ,  Tr.  355-57; 
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5. 

6. 

7. 

8. 

a c c u r a t e  reporting of data gathered; 

sample d e s i g n ,  q u e s t i o n n a i r e ,  and interv iewing  i n  
accordance wi th  g e n e r a l l y  accepted standards  of 
o b j e c t i v e  procedure and stat ist ics  in t h e  f i e l d  
of such SUN e y e ;  

sample des ign  and i n t e n t  iews conducted independently 
of t h e  a t t o r n e y s ;  

the i n t e r v i e w e r s ,  t r a i n e d  i n  t h i s  f i e l d ,  h a r e  1110 
knowledge of t h e  l i t i g a t i o n  or t h e  purposes f o r  
which t h e  survey i s  t o  be used. 

Handbook o f  Recommended Procedures f o r  t h e  T r i a l  of P r o t r a c t e d  Cases 73-74 

(West ed. 1960); 25 FRD 351, 429 (1960); see also Toys "R" Us, Inca V .  Canars ie  

Kiddie  Shop, I n c . ,  559 F. Supp. 1189 (E.D.N.Y, 1983). 

-- 

The Commission i n v e s t i g a t i v e  a t c o r n e y  contends t h a t  t h e  surveys  conducted 

by Dr. B e l f g o t t v i o l a t e d  the  second,  sixth and seventh  criteria noted above,  and 

t h u s  were biased and u n r e l i a b l e  by r e a s o n  of flaws i n  t h e  s i t e  s e l e c t i o n  p r o c e s s  

and t h e  in terv iewing  process .  

t e n t i o n  r e q u i r e s  c l o s e r  examinat ion of t h e  procedures fol lowed i n  conduct- 

ing the surveys.  

Determinat ion of the v a l i d i t y  o f  t h i s  con- 

Based on h i s  acquired  knowledge of t h e  staple gun product and related 

trade surveys  i n d i c a t i n g  t h e  widespread d i s t r i b u t i o n  o f  Arrow products ,  

(F indings  o f  Fact 69-72), D r .  H e l f g o t t  reasonably  concluded t h a t  t h e  

r e l e v a n t  universe-  o f  the T-50 i s  a d u l t ,  male consumers who o m ,  use  O r  

are l i k e l y  t o  buy a heavy-duty staple gun,  and t h a t  people  i w o b e d  i n  

do- i t -yourse l f  home repair, imprwement and c o n s t r u c t i o n  were Wre l ike ly  

t o  own o r  u s e  such a staple gun. 

9/ 

(F indings  o f  Fact 41, 42,  51). 

- 9/ The u n i v e r s e  %a t h a t  segment of t h e  popula t ion  whose c h a r a c t e r i s t i c s  
are r e l e v a n t  bo t h e  mental  a s s o c i a t i o n s  at  i s s u e ,  i .e.# t h e  p a r c e p t i o n  
sf the T-50 staple gun and t h e  l i k e l i h o o d  of confue ioa  among t h e  pur- 
chas ing  p u b l i c  far  that product.  See 2 McCarthy, s u p r a  132*47* - 
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To a s s u r e  a r e p r e s e n t a t i v e  sample, Dr. H e l f g o t t  determined that 600 

interviewee8 dlvfded between t h r e e  d i f f e r e n t  geographica l  areas, east ,  

mid-west, and west, would meet h i s  requirements f o r  s tat is t ica l  s t a b i l i t y ,  

e f f i c i e n c y  and spectrum o f  sales ranges, and p r w i d e  a c r o s s - s e c t i o n  of 

t h e  populat ion or t h e  r e l e v a n t  universe  throughout the  country.  

of F a c t  4 3 ,  44, 48-52). Consul ta t ion  w i t h  the Arrow management i n  t h i s  c o n t e x t  

lad t o  s e l e c t i o n  of San Diego,  C a l i f o r n i a ,  Rockford,  I l l i n o i s  and Tom's R i v e r ,  

(F indings  

New Jersey as t h e  sunrey s i te  areasb 

survey i n t e n r i e w s  were t o  be held- -Dlx ie l ine ,  i n  San Diego,  Bob's Hardware i n  

Rockford,  and T r i l c o  in Tom's River--were s e l e c t e d  by Arrow r e g i o n a l  managers 

i n  accordance wi th  D r .  H e l f g o t t ' s  requirements .  

the s t o r e  be a place where l a r g e  numbers o f  people  i n  t h e  r e l e v a n t  mrkt  con- 

gregate,  r e s u l t i n g  in heavy f l o o r  traff ic ,  wi th  a t y p i c a l  sales p a t t e r n  of o f f e r i n g  

staple guns made by Arrow and at  least one o t h e r  competi tor .  

45-51). T h i s  l e d  t o  t h e  s e l e c t i o n  of t h e  three suburban reta i l  home c e n t e r  s t o r e s  

in middle clam sommunities where d o - i t - y o u r s e l f e r s  and t radespeople  tend t o  shop,  

a s  well as t h e  kind o f  s i tes  t a r g e t e d  by sellers o f  t h e  accused imported staple guns. 

( H e l f g o t t ,  Tt. 3531, 

The specific re ta i l  s t o r e s  where the  

Dr. B e l f g o t t  requested that 

(Findings  o f  F a c t  

Dr. B a l f g o t t  I n s p e c t e d  each s i t e  before. t h e  survey t o  as8ure  himself 

t h a t  tbey met h % g  criteria and t h a t  no promot ima or d i s p l a y s  of Arrow 

orsdust .~  were v i s i b l e  at  t h e  i n t e r v i e w i n g  l O C i 3 t i O Q .  

on a Saeurday from about: 18:Ofl a,m. t o  5:QQ g.m. 

The s u w e y s  were conducted 

The eustomefa f .ntervieved were 

s e l e c t e d  at random AS they e n t e r e d  the Btores,  presumably in a " b u y i q  mood.*' 

The i n t e r v i e w e r e  who actually e m d u e t a d  t h e  i n t e m i e w s  were b r i e f e d  by Ds. Y e l f g o t t  

and did not h m a  %or whom they were w o r k i ' ~ " ~  or t h e  purposes o f  t h e  inbemriews. 

(Findbnqre of Fact 55-56]. Each I n t e r v i e w  c o n s i s t e d  p r i m a r i l y  of an oral q u e s t i o n n a i r e  

32 



i n c l u d i n g  e i g h t  q u e s t i o n s  as follows: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Do you now own a heavy-duty s t a p l e  gun? 
If y e s ,  state brand. 

- 
Do you ever - u s e  a heavy-duty s t a p l e  gun? 
If y e s ,  s tate brand. 

Are you l i k e l y  t o  buy a heavy-duty s t a p l e  gun i n  t h e  f u t u r e ?  

Do you u s e  any hand t o o l s ,  o r  h w e  you purchased any hand 
t o o l s  f o r  home r e p a i r ?  

Without g u e s s i n g ,  can you i d e n t i f y  t h e  brand name under 
which t h e  f o u r  s t a p l e  guns shown are s o l d ?  ( S w i n g l i n e ,  
B o s t i t c h ,  Duo-Fast,  Arrow T-50, a l l  without  packaging 
and w i t h  any i d e n t i f y i n g  marks on gun taped over) 

Have you ever heard of a heavy-duty s t a p l e  gun made by Arrow? 

One o f  t h e  above Pour s t a p l e  guns i s  s o l d  under t h e  brand 
name o f  Arrow Heavy-Duty S t a p l e  Gun...Which one? 

Which o f  two a d d i t i o n a l  s t a p l e  guns shown i s  t h e  Arrow 
Hewy-Duty s t a p l e  gun? (Arrow T-50 and accused imported 
staple gun w i t h o u t  p a c k a g i n g ,  and w i t h  i d e n t i f y i n g  marks 
on gun taped over). 

I n  t h e  classification d a t a  qect ion,  e a c h  intewiewee was asked h i s  

name, phone number and a g e  range.  

The f i rs t  f o u r  q u e s t i o n s  were aimed at  s c r e e n i n g  o u t  and d e f i n i n g  t h e  r e l e v a n t  

u n i v e r s e ,  Lee., p e o p l e  who own o r  use, o r  are l i k e l y  t o  buy a heavy-duty s t a p l e  gun. 

( F i n d i n g s  of  Fact 57-58). 

meaning i w o l v e d  i n  t h e  d e s i g n  o f  t h e  Arrow T-50. 

Question 5 s o u g h t  t o  d i s c e r n  t h e  d e g r e e  of secondary 

Q u e s t i o n s  6 and 7 were a i d e d  

r e s p o n s e  q u e s t i o n s  t o  d e t e r m i n e  i f  t h e  intew iewee c o u l d  associate t h e  appearance  o f  

the gun(s)  w i t h  a p a r t i c u l a r  s o u r c e  once exposed t o  t h a t  source '8  name. 

answering y e s  t o  q u e s t i o n  6 were t h e n  asked q u e s t i o n  8 i n  o r d e r  t o  determine whether 

t h e r e  i s  a l i k e l i h o o d  o f  c o n f u s i o n  between t h e  two g u n s ,  and whether t h e  packaging 

had any effect i n  d i s t i n g u i s h i n g  t h e  two products .  

Intewiewees 
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The r e s u l t s  o f  the survey ,  t a b u l a t e d  by Dr. H e l f g o t t ,  indicate that i n  

answer t o  q u e s t i o n  5, 18% o f  the sample c o r r e c t l y  i d e n t i f i e d  t h e  Swingline 

staple gun, 29% t h e  B o s t i t c h ,  20% the Duo-Fast, and 79% t h e  Arrow T-50. 

(Finding o f  Fact 67). Dr. H e l f g o t t  concluded from t h e s e  r e r u l t s  that t h e  

appearance o f  the T-50, r e l a t i v e  t o  the o t h e r  staple guns,  s e w e s  as a 

source  i d e n t i f i e r .  From t h e  r e s u l t s  of q u e s t i o n  8,  Dr. H e l f g o t t  concluded 

that the consumer cannot t e l l  the d i f f e r e n c e  between the Arrow T-50 and t h e  

accused gun,  thus  e s t a b l i s h i n g  a clear l i k e l i h o o d  o f  confusion between the 

guns as t o  their source .  The r e s u l t s  a l s o  i n d i c a t e d  t o  Dr. H e l f g o t t  t h a t  

t h e  presence  o f  packaging, which was used at  Rockford,  .but not  at  San Diego,  

had no effect on the r e s u l t s ,  which were t h e  same whether there was p a c b g i n g  

or not.  F i n a l l y ,  Dr. H e l f g o t t  concluded t h a t  t h e  T-50 has a d i s t i n c t i v e  

physical c o n f i g u r a t i o n  w i t h i n  the f i e l d  o f  heavy-duty staple guns. 

CX 172, at  12-14). 

( H e l f g o t t ,  

The Commission i n v e s t i g a t i v e  a t t o r n e y  argues,  that the s e l e c t i o n  of s i tes  

by Arrow salesmen biased the surveys  because the s t o r e s  chosen d i d  not  

represent  t y p i c a l  r e t a i l  o u t l e t s  for staple guns,  i n  t h a t  t h e i r  customers had 

greater exposure t o  t h e  Arrow staple gun products  than d i d  w e r a g e  consumers o f  

a l l  types o f  heavy-duty staple guns. 

in the s e l f - i n t e r e s t  of t h e  salesmen and i n  t h e i r  lack of expertise i n  des igning  

sunreye. 

and that Arrow was t h e  dominant brand o f  staple guns s o l d  in each s t o r e .  

Obviously ,  t h e  p o t e n t i a l  f o r  bias l ies  b o t h  

It does  appear t h a t  a l l  three s t o r e s  chosen were good Arrow customers 

(CX 323,  
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329) .  Although t h e  San Diego and Rockford s t o r e s  c l e a r l y  c a r r i e d  one o r  

more o t h e r  brands of hand-held staple guns,  the record  s u g g e s t s ,  but does 

not  clearly show, that t h e  Tom's R i v e r  s t o r e  c a r r i e d  only  a Swingline 

electric staple gun i n  a d d i t i o n  t o  Arrow products.-- lo/ ( H e l f g o t t ,  

T r .  426-27;  SX 29 at  1 1 ) .  

S i m i l a r l y ,  Arrow's e x t e n s i v e  advertising, which i s  done pr imar i ly  

through specific s t o r e s ,  f o c u s e s  on t h e  suburbs.  (Finding o f  F a c t  65). 

The Commission i n v e s t i g a t i v e  a t t o r n e y  f u r t h e r  alleges s y s t e m a t i c  

e r r o r  2' o r  bias i n  t h e  sunreys by r e a s o n  of s i t e  s e l e c t i o n  o f  only  

suburban home c e n t e r  s t o r e s  which t y p i c a l l y  p r w i d e  more s o p h i s t i c a t e d  

and more brand-aware customers than  are found i n  t h e  r e l e v a n t  universe  

' o f  staple gun customers as a whole. If there are s i g n i f i c a n t  d i f f e r -  

ences  i n  t h e  p e r c e p t i o n  o f  staple guns among t h o s e  frequent ing d i f f e r e n t  

types of s t o r e s ,  then  t h e  omiss ion of re ta i l  o u t l e t s  o t h e r  than suburban 

home c e n t e r s ,  such as discount/department s t o r e s  and mass merchandisers 

like Sears Roebuck and K-Mart o r  urban r e t a i l  s t o r e s ,  may skew t h e  r e s u l t s  

of t h e  surveys u n l e s s  they are proper ly  c o n t r o l l e d  o r  taken  i n t o  account.  . 
Thus, t h e  q u e s t i o n  i s  whether t h e  i n t e r v i e w e e s  who walked i n t o  t h e  

s u n e y ' s  three suburban home c e n t e r s  were r e p r e s e n t a t i v e  of t h e  r e l e v a n t  

universe  o f  owners,  u s e r s ,  o r  p o t e n t i a l  purchasers  o f  staple guns of t h e  

Arrow T-50 type.  Both D r .  H e l f g o t t  and D r .  Soreneon,  t h e  only  market 

- 10/ 

- l1/ 

Although electric staple guns l o o k  and o p e r a t e  d i f f e r e n t l y  than T-50 
hand-operated staple guns and may be somewhat more expens ive ,  they  
are compet i t ive  w i t h  the  T-50. (Abrams, Tr.  253-54). 
S y s t e m a t i c  e r r o r  can  l e a d  t o  s e r i o u s  b i a s  because an improper Sampling 
frame has been s e l e c t e d ,  e.g. ,  t a k i n g  a sunrey i n  f r o n t  Of Arrow head- 
q u a r t e r s  o r  i n  s t o r e s  t h a t  s e l l  o n l y  Arrow staple guns. NO amount 
of samples taken  on t h i s  b a s i s  w i l l  reduce t h e  e r r o r .  Random e r r o r ,  
which i s  a m a t t e r  o f  sample d i s p e r s i o n  and spread ,  i r  r e d u c i b l e  by 
i n c r e a s i n g  t h e  number o f  samples considered.  ( H e l f g o t t ,  Tr .  398-99). 
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r e s e a r c h  experts t o  t e s t i f y ,  were of t h e  o p i n i o n  t h a t  the r e l e v a n t  u n i v e r s e  

selected and t h e  s i t e  s e l e c t i o n  technique were c o r r e c t  and u t i l i z e d  in 

accordance w i t h  a c c e p t e d  p r o f e s s i o n a l  standards.-  12’ (Finding of F a c t  53). 

I n  support  o f  her c o n t e n t i o n  w i t h  respect t o  s i t e  s e l e c t i o n  b ias ,  

t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  c i tes  t h e  test imony of Arrow sales- 

men Oaks and S a l o  t h a t  t h e  customers I n  mass mechandiser o r  urban s t o r e s  

are a d i f f e r e n t  t y p e  of customer than customers who shop at suburban home 

c e n t e r  s t o r e s ,  and t h e r e f o r e ,  are l i k e l y  t o  have d i f f e r e n t  p e r c e p t i o n s  o f  

staple guns. 

r e p r e s e n t a t i v e  sampling o f  t h e  r e l e v a n t  u n i v e r s e .  (Oaks, Tr.  337-38; Salo,  

Tr.  483-84). However, a c l o s e  reading o f  t h e   salesm men's t e s t i m o n y ,  taken 

i n  c o n j u n c t i o n  w i t h  t h e  t e s t i m o n y  o f  M r .  Abrams and Dr. H e l f g o t t ,  does not  

persuade me t h a t  t h e  d i f f e r e n c e s  i n  t h e  t y p e s  o f  s t o r e s  o r  i n  their  l o c a t i o n  

i n  a c i t y  rather t h a n  s u b u r b i a  are such as t o  produce s u b s t a n t i a l l y  d i f f e r e n t  

c o n s u e r  p e r c e p t i o n s  o f  the appearance o f  the  staple guns i n  i s s u e .  The 

customer d i f f e r e n c e s  contemplated by t h e  salesmen r e l a t e d  more t o  primary 

buying o b j e c t i v e s  o r  i n t e n t  than t o  p e r c e p t i o n s  o f  d i f f e r e n t  brands o f  t h e  

same product.  Thus, both salesmen e x p r e s s e d  t h e  v i e w  t h a t  t h e  n a t u r e  of the 

specific product f o r  which a person s h o p s ,  such as f o r  a staple machine,  

largely g w e r n s  t h e  type o f  s t o r e  he g o e s  t o .  

Sears t o  buy a staple g u n ,  but  if you happen t o  see one t h e r e  w h i l e  making your 

These types  o f  customers a l l e g e d l y  should be included i n  any 

F o r  example, “you d o n ’ t  go t o  

- 12/ The l i m i t e d  knowledge of Drs. H e l f g o t t  and Sorenson concerning t h e  
staple gun i n d u s t r y ,  g l e a n e d  e s s e n t i a l l y  from d i s c u s s i o n s  w i t h  Arrow’s 
c o u n s e l  and e x h i b i t s  i n  e v i d e n c e  i n  t h i s  p r o c e e d i n g ,  does n o t  warrant  
d i s c r e d i t i n g  t h e i r  o p i n i o n s  on t h i s  s u b j e c t .  Both men have i m p r e s s i v e  
c r e d e n t i a l s  as e x p e r i e n c e d  marketing and survey experts and t h e y  were 
c r e d i b l e  w i t n e s s e s ,  basing t h e i r  o p i n i o n s  on marketing information and 
d a t a  which s t a n d s  e s s e n t i a l l y  undisputed of r e c o r d .  ( H e l f g o t t ,  CX 172 
at 1-5; Sorenson,  CX 330 a t  1-3; Sorenson,  Tr .  541). 

36 



primary purchase ,  such as t ires,  you might buy it." (Oaks, Tr.  338; S a l o ,  

Tr.  483-84). 

With  respect t o  the alleged urban/suburban d i f f e r e n c e s ,  Dr. Hel fgot t  

agreed t h a t  there i s  a d i f f e r e n c e  i n  t h e  n a t u r e p f  t h e  s t o r e s  and t h e  CUP 

tomers between surban and suburban l o c a t i o n s ,  l a r g e l y  because there are more 

customers f o r  staple guns i n  t h e  do- i t -yourse l fer  home owning suburbs than i n  

t h e  apartment dwelling i n n e r  c i t y  zone. 

suburbs a f f o r d  more space i n  these s t o r e s  f o r  larger I n v e n t o r i e s ,  and thereby 

a l l o w  more s e l e c t i o n  f o r  customers.  

"the people  are d i f f e r e n t  i n  terms o f  t h i s  product." 

expressed no opin ion  as t o  whether there was a d i f f e r e n c e  between t h e  

mass merchandisers '  customer 's  p e r c e p t i o n  o f  t h e  guns and the  p e r c e p t i o n  

of customers a t  the home c e n t e r  s t o r e s ,  o t h e r  than h i s  v i e w  t h a t ,  

o r d i n a r i l y ,  he  "would n o t  have thought so." 

I n  a d d i t i o n ,  real estate v a l u e s  i n  t h e  

( H e l f g o t t ,  Tr.  409-10). I n  t h i s  s e n s e ,  

But D r .  H e l f g o t t  

( H e l f g o t t ,  Tr.  411). 

A c t u a l l y ,  D r .  H e l f g o t t  attached importance t o  the  buying h a b i t s  of  

t h e  people  t o  be i n t e r v i e w e d ,  e .g. ,  d o - i t - y o u r s e l f e r s ,  i n  determining 

store s e l e c t i o n s ,  b e l i e v i n g  that selecting s t o r e s  with a c e r t a i n  d e n s i t y  

of people in t h e  market f o r  staple guns would make f o r  more e f f i c i e n c y  

i n  in terv iewing .  

knowledgeable as t o  t h e  staple gun market, was clearly of t h e  opinion t h a t  

there i s  no d i f f e r e n c e  between urban and suburban purchasers  of staple guns 

i n  terms o f  awareness o f  t h e  secondary meaning o f  Arrow staple guns. 

(Abrams, Tr.  233-34). 

(Finding o f  Fact 63). ALSO, Mr. Abrams, c e r t a i n l y  v e r y  

& e n  if i t  were c o n v i n c i n g l y  shown t h a t  customer percept ions  of staple 

guns were amre c a s u a l  and,  t h e r e f o r e ,  less discerning and s o p h i s t f c a t e d  

at mass merchandiser  s t o r e s  than  a t  home c e n t e r  s t o r e s ,  I t  I s  possible t h a t  

inc luding  one or more mass merchandisers  i n  t h e  sampling s i tes  could produce 
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k l l ; ~ ~ ~  ~~~~&~~~~~~ s e % e e t e d ,  that p a r t i c u l a r  eita would exclude a l l  staple 

g u m  except t h e  p r i v a t e  label wCra%tsmipn," which i s  t h e  o n l y  heavy-duty 

staple gun Sears eaPls,  If K-Mart were t h e  mass merchandiser selected, 

t h i s  would skew t h e  suway r e s u l t s  s i n c e  t h i s  s t o r e  is one o f  ArrowBs 

largest  a c c o u n t s  f o r  staple g u n s ,  which i t  se l l s  e x c l u s i v e l y .  (Abrams, 

T r .  219). Furthermore,  broadening t h e  sampling t o  i n c l u d e  stores o t h e r  

than home c e n t e r  e t o r e s  would be I n c o n s i s t e n t  w i t h  t h e  t h e o r y  and practice 

of q u o t a / b n t e r c e p e  surveys  which,  by d e f i n i t i o n ,  depend oa r e l a t i v e l y  small 

samples based on v a l u e  judgments about t h e  market.  T h i s  would a l s o  d e f e a t  

the purpose o f  t h e  q u o t a  s u w e y ,  which i s  t o  sample i n e x p e n s i v e l y  and 

e f f i c i e n t l y  a t  a few selected s i tes  where customers c o a c e n e r a t e  o r  c l u s t e r  

t o  purchase from a wide range o f  products .  ( F i n d i n g s  o f  F a c t  61, 62). 

Given t h e  r e a l i t i e s  of t h e  staple gun market, i n  which 85% o r  more of 

the s t o r e s  n a t i o n - w i d e  carry Arrow staple g u n s ,  a s t o r e  s i t e  t h a t  d i d  n o t  

sell Arrow staple guns would be a t y p i c a l  and misleading.  I n  s h o r t ,  t h e  

s e l e c t i o n  of home c e n t e r  s t o r e s  as t h e  s u m e y  si tes  i s  t h e  r e s u l t  o f  t h e  

cr i ter ia  e s t a b l i s h e d  € o r  t h e  s i tes .  There  i s  no e v i d e n c e  t h a t  t h e  u s e  of 

such suburban home c e n t e r s  per se c r e a t e d  any a c t u a l  b i a s .  

home c e n t e r  s e o r e s  are r e p r e s e n t a t i v e  o f  a e u b s t a n t i a l  share o f  the market, 

based on a r e a s o n a b l e  breakdown o f  Arrow's T-50 sales,  whereas t h e  o t h e r  

Indeed,  t h e  

major  sale c e n t e r s ,  independent urban hardware s t o r e s  and lumber y a r d s ,  

would p r o b a b l y  lack "traffic" n e c e s s a r y  t o  conduct t h i s  q u o t a  s u r v e y ,  

(Abraas ,  Tr. 215-19).'3/ I n  any w e n t ,  t h e  s t o r e s  chosen w@re a l l  

average volume s t o r e s  f o r  Arrow products.  (Abrams, T r .  199). 

- 13/ S i n c e  t h e  survey store s i tes  i n  Rockford and San Diego hare every- 
t h i n g  f o r  b u i l d i n g  a home, i n c l u d i n g  lumber,  t h e y  c o u l d  q u a l i f y  as 
a lumberyard as well a8 home c e n t e r ,  with combined T-50 sa le8  of 
about 75%. (Oaks, Tr. 462;  Abrams, Tr. 215-19). 
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The  C o d e s i o n  i n v e s t l g a t i v e  a t t o r n e y  a l s o  q u e s t i o n s  the v a l i d i t y  of  

the s u k e y  on t h e  ground that t h e  i n t e w i e w e e s  included a d i s p r o p o r t i o n a t e  

number of arrow staple gun owners (79%) compared t o  intetxiewee/owners  of  

o t h e r  brands o f  staple guns ( B o s t i t c h ,  29%; Duo-Fast, 20%, S w i n g l i n e ,  18%). 

(Finding o f  F a c t  67). But t h e s e  i n t e w i e w e e / o w n e r s  are clearly p a r t  of t h e  

r e l e v a n t  u n i v e r s e  or market. The frequency o f  r e p r e s e n t a t i o n  o f  t h e  Arrow 

owner i n  t h e  sample i s  n o t  o u t  o f  l i n e  w i t h  what would be expected i n  t h i s  

relev a n t  u n i v e r s e ,  g iv  e n  t h e  h i g h  volume o f  Arrow's sales and i t s  percentage 

share of the d o m e s t i c  market. (Findings  o f  F a c t  45, 66). I n  t h e  case o f  

t h e  San Diego s t o r e  s i t e ,  t h e  p o s s i b i l i t y  o f  e x c e s s i v e  Arrow owner repteeen-  

t a t i o n  was certa inly  c o n t r o l l e d  s i n c e  t h e  s t o r e  began t o  s e l l  Arrow o n l y  

months b e f o r e  t h e  survey was taken.  ( S a l o ,  Tr. 462). 

The Commission i n v e s t i g a t i v e  a t t o r n e y ' s  f u r t h e r  c o n t e n t i o n  t h a t  t h e  

survey was b i a s e d  by r e a s o n  of the involvement of Arrow employees in t h e  

s i t e  s e l e c t i o n  methodology i s  a l s o  not well founded. 

r e g i o n a l  managers d i d  i n  fact determine which specific s t o r e s  i n  the three 

r e g i o n s  were t o  be  u t i l i z e d  as s i tes  of t h e  s u w e y s ,  t h e y  made their  

s e l e c t i o n s  i n  accordance w i t h  t h e  criteria p r e s c r i b e d  and v e r i f i e d  by D r .  

H e l f g o t t ,  s u b j e c t  o n l y  t o  the  a v a i l a b i l i t y  and c o o p e r a t i o n  of t h e  s t o r e s  

c o n t a c t e d  through t h e  s t o r e  managers. ( F i n d i n g s  o f  F a c t  43, 46-50). In 

Dr. t i e l f g o t t ' s  unrebutted o p i n i o n ,  e v e r y  s t o r e  w i t h i n  t h e  three areas 

s e l e c t e d  which met h i s  cr i teria ( h i g h  traffic, selling Arrow p l u s  at least  

one o t h e r  staple gun) ,  had a n  e q u a l  chance of being s e l e c t e d  for i n c l u s i o n  

i n  t h e  sunreys .  

B e l f g o t t  v e r i f i e d  t h a t  e a c h  o f  t h e  stores met h i s  criteria without  b i a s ,  

and,  i n  fact ,  were e x a c t l y  t h e  kinds o f  s t o r e s  he wanted t o  select. 

( H e l f g o t t ,  T r .  416-17). 

Although Arrow's 

( H e l f g o t t ,  Tr. 416). Before  t h e  i n t e r v i e w s  began,  Dr. 
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U t i l i z i n g  c l i e n t  employees t o  assist  i n  selecting the s t o r e  i n  

accordance w i t h  c e r t a i n  g i v e n  requirements  I s  complete ly  normal f o r  t h i s  

f i e l d  o f  market research and i s  c o n s i s t e n t  w i t h  Dr. H e l f g o t t ' s  normal 

p r a c t i c e .  (F inding o f  F a c t  54). N e i t h e r  t h e  Arrow salesmen who a s s i s t e d  

D r .  H e l f g o t t ,  nor  the  managers of t h e  s t o r e s  c o n t a c t e d  by t h e  salesmen were 

t o l d  why t h e  survey was being conducted,  who t h e  i n t e r v i e w e e s  were o r  what 

q u e s t i o n s  they would be asked.  (Finding of F a c t  47). I n  fact ,  w i t h i n  t h e  

set parameters, t h e  specific s t o r e s  were selected a t  random f o r  Dr. Helfgott 's  

f inal  approval. (Oaks, T r .  294-301, 316-35; S a l o ,  Tr.  454-79, 491-505). 

A p a r t  from t h e  criteria s p e c i f i e d ,  no attempt was made t o  l i m i t  t h e  s i te  

l o c a t i o n s  t o  suburban areas. The r e s u l t i n g  s e l e c t i o n  o f  suburban home c e n t e r  

s t o r e s  simply reflects a market real i ty :  i t  i s  i n  t h i s  type of s t o r e  t h a t  

staple guns are p r i m a r i l y  s o l d  t o  home owners and d o - i t - y o u r s e l f e r s .  This 

c o n c l u s i o n  i s  r e i n f o r c e d  by t h e  e v i d e n c e  t h a t  t h i s  i s  t h e  same t y p e  o f  s t o r e  

i n  which respondents seek t o  market t h e  accused imported staple guns. 

Tr .  318; Salo, T r .  476). 

(Oaks, 

F i n a l l y ,  i t  seems clear t h a t  a l though he was r e t a i n e d  by Arrow's 

c o u n s e l ,  and s u b s e q u e n t l y  d e r i v e d  through c o u n s e l  f a c t u a l  and background 

i n f o r m a t i o n  concerning t h i s  l i t i g a t i o n  and t h e  staple gun i n d u s t r y ,  Dr. 

H e l f g o t t  designed and conducted t h e  surveys  independently o f  t h e  a t t o r n e y s  

involved i n  t h e  case. ( F i n d i n g s  of F a c t  45-46). 

The C o d s s i o n  i n v e s t i g a t i v e  a t t o r n e y  also c r i t i c i z e s  t h e  a i d e d  ques- 

t i o n s  asked i n  t h e  surveys  ( q u e s t i o n s  6-8) as being i n a p p r o p r i a t e  and 

b i a s i n g .  

s u b s t a n t i a l  amount o f  c o r r e c t  s e l e c t i o n  by g u e s s i n g  on t h e  part of i n t e r -  

v i e w e e s ,  a b s e n t  any follow-up q u e e t i o n s  t o  v e r i f y  t h e  r e l i a b i l i t y  Of t h e  
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reSPOnSeS as probat ive  evidence of secondary meaning of t h e  Arrow T-50 

conf igurat ion.  

element of secondary m a n i n g  i s  a mental  a s s o c i a t i o n  i n  buyers' minds 

The r a t i o n a l e  of this criticism i s  t h a t ,  s i n c e  t h e  prime 

between t h e  al leged mark and a single source  o f  t h e  product (1 McCarthy, 

- s u p r a ,  §l5.2A), t h e  sugges t ion  t h a t  one of f o u r  staple guns presented 

d e r i v e s  from a single s o u r c e ,  i .e . ,  Arrow, would tend t o  o b t a i n  by chance 

a 25% response f o r  each o f  t h e  staple guns. This assumes t h a t  t h e  i n t e r -  

v iewees  d i d  n o t  know t h e  answer,  wanted t o  g i v e  an answer and were not  

w i l l i n g  t o  say "I don't  know." ( H e l f g o t t ,  Tr .  380-81). For  example, an 

in tenr iewee  who had i n  fact heard o f  an Arrow staple gun and, a c c o r d i n g l y ,  

answered "yes" t o  q u e s t i o n  6, might be  motivated by p r i d e f u l  c o n s i s t e n c y  

t o  attempt t o  i d e n t i f y  t h e  Arrow gun presented  i n  q u e s t i o n  7 ,  even though 

he d i d  not  really r e c o g n i z e  i t ,  and even though q u e s t i o n  5 was prefaced by 

the d i r e c t i o n  "without guessing."  

However, i t  is standard practice i n  survey techniques  t o  use  a ided 

recall  q u e s t l o n s  i n  order  t o  s e c u r e  more information on t h e  e x t e n t  of 

knowledge i n  t h e  marketplace. ( H e l f g o t t ,  Tr. 380). In Dr. Hel fgot t ' s  

opin ion ,  t h e  use  of such an aided recall q u e s t i o n  is n o t  a biasing f a c t o r  

i n  surveys  g e n e r a l l y .  S p e c i f i c a l l y ,  t h e  responses  t o  q u e s t i o n  7 i n  t h e  

surveys were overwhelmingly i n  t h e  d i r e c t i o n  of t h e  c o r r e c t  answer, i .e. ,  

there was not  much guessing.- 14' ( H e l f g o t t ,  Tr.  381). T h i s  means t h a t  

when g i v e n  t h e  Arrow name, most o f  t h e  i n t e w i e w e e s  could i d e n t i f y  t h e  

Arrow staple gun from t h e  f i e l d  of  f o u r  guns ,  based on t h e v i s u a l  appear- 

- 14/ The responses  t o  q u e s t i o n  8, i r u o l v i n g  a c h o i c e  between two SimLlar 
staple guns, were o f  a p a t t e r n  t h a t  i n d i c a t e d  t o  Dt. Eielfgott  t h a t  
guessing was a s u b s t a n t i a l  o p e r a t i o n a l  f a c t o r .  ( H e l f g o t t ,  Tr .  381). 
S t i l l  responses  t o  q u e s t i o n  8 clearly i n d i c a t e d  t o  Dr. Helfgot t  t h a t  
t h e  consumer cannot  t e l l  t h e  d i f f e r e n c e  between t h e  accueed imported 
staple gun and t h e  Arrow T-50, t h u s  e s t a b l i s h i n g  a clear l i k e l i h o o d  Of 
confus ion  between t h e  guns as t o  their  source .  



a n c e  o f  t h e  gun a l o n e .  T h i s  r e s u l t  r e i n f o r c e d  Dr. B e l f g o t t ' s  c o n c l u s i o n  

based on t h e  r e s p o n s e s  t o  earl ier  unaided q u e s t i o n s  t h a t  t h e  v i s u a l  appear- 

a n c e  o f  the Arrow staple gun has trademark s i g n i f i c a n c e  o r  secondary 

' meaning i n  terms o f  brand awareness.  (Helfgott ,  Tr .  381) .  

F i n a l l y ,  the Commission i r ! v e s t i g a t i v e  a t t o r n e y  q u e s t i o n s  the  s u f f i c i e n c y  

o f  the  survey r e s u l t s  t o  prwe secondary meaning throughout the United S t a t e s ,  

as r e q u i r e d  by t h e  Commission I n  common law trademark cases. 

F a b r i c  Uppers and Rubber S o l e s ,  Ixw. No. 337-TA-118, a t  9 (1983)  (Sneakers) .  

The argument here i s  t h a t  t h e  survey r e s u l t s  showing t h e  p e r c e n t a g e  of t h o s e  

Sneakers  w i t h  

i n t e r v i e w e d  who could c o r r e c t l y  i d e n t i f y  t h e  Arrow T-50 (14% i n  San Diego,  30% 

in R o c k f o r d ,  and 40% i n  Tom's R i v e r )  I s  t o o  low t o  demonstrate r e c o g n i t i o n  

s u f f i c i e n t l y  p r o b a t i v e  o f  nationwide secondary meaning. (F inding o f  F a c t  59) .  

This a s s e r t i o n  is based on a comparison w i t h  c o u r t  d e c i s i o n s  holding that brand 

awareness p e r c e n t a g e s  of 25% o r  less were i n s u f f i c i e n t .  

V .  Rogers Imports, I n c .  137 U.S.P.Q. 413  (S.D.N.Y. 1963)  ( 2 5 % ) ;  Roselux Chemical 

Co ,  I n c .  v .  Parsons  Ammonia Co., I n c . ,  132 U.S.P.Q. 627 (C.C.P.A. 1962)  ( 1 0 % ) ;  

- w i t h  North C a r o l i n a  D a i r y  Foundat ion,  I n c .  V .  Foremost-HcKesson, I n c . ,  203 

U.S.P.Q. 1012 (Cal. App. 1979)  (37% brand awareness s u f f i c i e n t ) ;  and Monsieur 

Henri  Wines,  Ltd.  V .  Duran, 2 0 4  U.S.P.Q. 6 0 1  (T.T.A.B. 1979)  (37% brand awareness 

s u f f i c i e n t ) .  

Compare Zippo  Mfg. Co. 

However, a r e c o g n i t i o n  rate of  25% was h e l d  t o  be a c r e d i b l e  

p e r c e n t a g e  i n  Seven-Up Co. V .  Green M i l l  Beverage Co., 128  U.S.P.Q. 2 8 4 ,  286  

(N.D. Ill. 1961) .  I n  Zippo,  t h e  c o u r t ' s  r u l i n g  was based on the  25% a l o n e ,  but 

i n  c i r c u m s t a n c e s  where a n  almost e q u a l  number of i n t e r v  iewees (24.1%) I n c o r r e c t l y  

i d e n t i f i e d  t h e  product.  I n  a d d i t i o n ,  t h e  survey was t a k e n  three y e a r s  after t h e  

d a t e  on which secondary meaning was t o  be p r w e n ,  i .e . ,  a t  which earlier d a t e  

the l e v e l  of r e c o g n i t i o n  probably would haue been even less. I n  R o s e l u x ,  the 
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10% r e c o g n i t i o n  rate was among t h e  a c t u a l  users  who knew t h e  product best ,  

and d i d  not r e p r e s e n t  10% o f  t h e  e n t i r e  r e l e v a n t  market being sampled. The 

survey facts i n  both Zippo and Koselux,  t h e r e f o r e ,  are d i s t i n g u i s h a b l e  from 

t h e  survey r e s u l t s  here and cannot properly  be compared. 

& e n  if a r e c o g n i t i o n  percentage i n  excess o f  25% were r e q u i r e d ,  

the r e c o g n i t i o n  l e v e l s  achieved by t h e  surveys i n  Rockford and Tom's R iver  

would be s u f f i c i e n t .  

18% i s  below 25%, i t  i s  a l s o  well a b m e  10%. Based on t h e  e n t i r e  r e l e v a n t  

sample, and i n  t h e  c o n t e x t  o f  t h e  c i rcumstances ,  inc luding t h e  s h o r t  time 

t h e  San Diego s t o r e  had been selling Arrow staple guns,  t h e  t a b u l a t i o n  cannot 

reasonably be t o t a l l y  discounted o r  al lowed t o  d i s c r e d i t  the  r e l i a b i l i t y  of 

the survey. Thus, i n  Dr. H e l f g o t t ' s  view, even though t h e  l i m i t a t i o n s  o f  a 

quota survey preclude any p r o j e c t i o n  o f  a n a t i o n a l  average based on t h e s e  

r e c o g n i t i o n  l e v e l  percentages  from three d i f f e r e n t  r e g i o n a l  l o c a t i o n s ,  

these percentage f i g u r e s  do r e p r e s e n t  a range of responses  which are 

probably f a i r l y  t y p i c a l  o f  the United States  as a whole. 

Although t h e  San Diego survey r e c o g n i t i o n  l e v e l  o f  

(Finding of Fact 61). 

On b a l a n c e ,  I f i n d  t h a t  the surveys  conducted by Dr. H e l f g o t t ,  as described 

i n  t h i s  r e c o r d ,  were in accordance w i t h  g e n e r a l l y  accepted standards  of o b j e c t i v e  

procedure and s tat is t ics  i n  t h e  f i e l d  of  such surveys ,  and t h a t  t h e i r  r e l i a b i l i t y  

has n o t  been r e b u t t e d  by a preponderance of t h e  evidence.  However, a s u w e y ,  

especial ly a quota  s u m e y ,  i s  but one element o f  proof i n  trademark cases and 

should be accorded o n l y  such weight as it may warrant i n  con junct ion  wi th  other 

evidence adduced i n  t h e  course  o f  t h e  i w e s t i g a t i o n .  1 McCarthy, s u p r a ,  515. 
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O t h e r  d i r e c t  e v i d e n c e  of s e c o n d a r y  meaning i n c l u d e s  t h e  t e s t i m o n y  of  

s e v e r a l  p e r s o n s  c o n c e r n i n g  i n s t a n c e s  o f  c o n f u s i o n  between t h e  T-50 and 

c e r t a i n  a c c u s e d  imported  staple g u n s ,  as well as some p h y s i c a l  e x h i b i t s  

' t o  t h e  gams effect. I n  one  i n s t a n c e ,  a b u y e r  f o r  Wolohan Lumber, a cus tomer  

o f  Arrow, s t a t e d  t o  a n  Arrow employee t h a t  he b e l i e v e d  the a c c u s e d  T e s t - R i t e  

s t a p l e  gun was a c t u a l l y  a n  Arrow T-50 s o l d  u n d e r  p r i v a t e  label.  

T r .  29-30). I n  a n o t h e r  i n s t a n c e ,  a sales p e r s o n  a t  a V e n t u r e  s t o r e ,  when 

a s k e d  f o r  a n  Arrow T-50 ,  handed t h e  cus tomer  a n  a c c u s e d  Ta iwanese  staple gun. 

(Oaks, T r .  313-14). F i n a l l y ,  a number of a c c u s e d  staple guns  were re- 

t u r n e d  t o  Arrow by c u s t o m e r s  f o r  repairs o r  w a r r a n t y  claims, presumably i n  

(Masanec ,  

t h e  b e l i e f  that Arrow was t h e  m a n u f a c t u r e r .  Some o f  the a c c u s e d  gun r e t u r n s  

were from r e s p o n d e n t s  L.G. Cook and Western  A u t o ,  t h e  latter 's  r e t u r n  being 

i n  a n  Arrow package. ( F i n d i n g  of F a c t  94). 

Although the f o r e g o i n g  i n s t a n c e s  p r i m a r i l y  show c o n f u s i o n  i n  the 

buying p u b l i c ' s  mind between the Arrow T-50 and t h e  a c c u s e d  staple g u n s ,  

t h e y  also t e n d  t o  show p u r c h a s e r s '  i n c l i n a t i o n  t o  associate staple guns  of 

the T-50  c o n f i g u r a t i o n  w i t h  a single s o u r c e ,  namely Arrow. - See 1 McCarthy, 

s u p r a ,  515.3. 

C i r c u m s t a n t i a l  Ev i d e n c e  

I n  a d d i t i o n  t o  d i r e c t  e v i d e n c e ,  c i r c u m s t a n t i a l  e v i d e n c e ,  s u c h  as 

" [ l l e n g t h  o f  u s e  o f  t h e  mark, sa les ,  a d v e r t i s i n g ,  amounts s p e n t  p u b l i c i z i n g  

t h e  mark and any  s i m i l a r  e v i d e n c e  showing wide e x p o s u r e  o f  the b u y e r  class 

t o  t h e  mark i n  q u e s t i o n , "  may b e  p r o b a t i v e  of s e c o n d a r y  meaning. 

B o t t l e s ,  s u p r a  a t  9. 

Vacuum 

-' 
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The record i n  t h i s  i n v e s t i g a t i o n  c l e a r l y  shows t h a t  t h e  Arrow T - 5 0 ,  

w i t h  e s s e n t i a l l y  t h e  same d e s i g n ,  h a s  been  on sale and used i n  t h e  U n i t e d  

S t a t e s ,  on a n a t i o n  wide basis f o r  Over 3 0  years. 

Arrow has sold a b o u t  

b e c a u s e  o f  t h e i r  d u r a b i l i t y ,  many are l i k e l y  s t i l l  t o  be i n  u s e .  

o f  Fact 69). Arrow has e x t e n s i v e l y  a d v e r t i s e d  t h e  T - 5 0 ,  t h e  f l a g s h i p  of  i t s  

l i n e  o f  staple g u n s ,  and a b o u t  80% o f  almost m i l l i o n  d o l l a r s  s p e n t  f o r  

a d v e r t i s i n g  s i n c e  1982 h a s  b e e n  f o r  t h e  T-50. S i n c e  1 9 7 5 ,  between and 

m i l l i o n  d o l l a r s  have been  s p e n t  f o r  T-50 a d v e r t i s i n g .  

7 4 ) .  

( F i n d i n g  o f  F a c t  6 8 ) .  

m i l l i o n  T-50 staple guns s i n c e  t h e  early 1 9 5 0 ’ s  and,  

( F i n d i n g  

( F i n d i n g s  o f  F a c t  73-  

T h i s  a d v e r t i s i n g  is p r i n c i p a l l y  d i r e c t e d  toward home owners, do- i t -  

y o u r s e l f e r s  and c o n t r a c t o r s  t h r o u g h  s u c h  p u b l i c a t i o n s  as B e t t e r  Homes 6 

G a r d e n s ,  House B e a u t i f u l ,  F a m i l y  Handyman, P o p u l a r  M e c h a n i c s ,  Home Lmprwe- 

ment T i m e ,  trade m a g a z i n e s ,  and newspapers .  ( F i n d i n g s  of F a c t  75 -76) .  AS 

p r e v i o u s l y  d i s c u s s e d ,  most i f  n o t  a l l  o f  t h i s  advertising f e a t u r e s  a 

p h o t o g r a p h i c  r e p r o d u c t i o n  o f  t h e  T-50  in p i c t o r i a l  form, almost always i n  

c o n j u n c t i o n  w i t h  t h e  Arrow logo.  (CX 2-30) .  It i s  u n d i s p u t e d  t h a t  this 

p i c t o r i a l  has been  used  by Arrow s i n c e  1 9 5 8  on t h e  packaging  of i t s  T-50 

staple g u n s ,  T-50 s taples ,  and o t h e r  staple guns  i n  Arrow’s  l i n e ,  as well 

as o n  most o f  Arrow’s  a d v e r t i s i n g ,  w a r r a n t y  s l i p s ,  and o t h e r  l i t e r a t u r e .  

( F i n d i n g  of F a c t  7 7 ) .  The o b j e c t  o f  t h i s  advertising p r a c t i c e ,  p l a n n e d  and 

c o n s i s t e n t l y  f o l l o w e d  by t h e  Arrow management w e r  t h e  past 30 y e a r s ,  is t o  

Create a n  e q u i v a l e n c e  i n  t h e  mind of t h e  p u b l i c  between t h e  a p p e a r a n c e  of t h e  

T-50 and t h e  name “Arrow” so t h a t  when the consumer sees o n e ,  h e  t h i n k s  o f  t h e  

o t h e r .  

c o n f i g u r a t i o n  of t h e  T-50  i n  t h e  somewhat u n i q u e  mode of b e i n g  o p e r a t e d  i n  

d d - a i r  by a human hand i n  c l o s e  proximity to  the Arrow logo, T h i s  v i s u a l  

image p r e d o m i n a t e s  w e t  t h e  Arrow logo and d e s c r i p t i v e  language  in the ads 

( F i n d i n g  o f  F a c t  78).  The a d v e r t i s i n g  emphas izes  t h e  a p p e a r a n c e  and 
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as well as on t h e  see-through packaging i n  which most T-50's are s o l d ,  

(Abrams,  Tr.  161-63). Unlike  the c o n f i g u r a t i o n  o f  t h e  product i n  Vacuum 

B o t t l e s ,  whose s leek,  she l l  s h a p e d ,  s t a i n l e s s  steel  e x t e r i o r  a l s o  bore 

an eye-catching c o l o r  coded "Unwac" l o g o ,  b o t h  on t h e  product and i n  t h e  

a d v e r t i s i n g  o f  the p r o d u c t ,  h e r e  t h e  Arrow embossment on the T-50 i t s e l f  
-7 

i s  much less  prominent,  unobtrusive  and c o l o r l e s s ,  both on t h e  product 

and i n  the advertising. (CPX 1). Although the  T-50 is u s u a l l y  advertised 

and packaged i n  a manner t h a t  d i s p l a y s  t h e  T-50 i n  c l o s e  proximity  t o  the 

Arrow l o g o ,  t h e  la t ter  i s  clearly separate and apart from t h e  gun,  which 

appears t o  s t a n d  a l o n e ,  a c c e n t u a t i n g  i t s  d i s t i n c t i v e  appearance. T h i s  

independent e x i s t e n c e  of t h e  T-50 d e s i g n  and appearance i s  confirmed by 

the r e s u l t s  o f  the survey conducted by Dr. H e l f g o t t .  (CX 219). 

Arrow's e x t e n s i v e ,  v i g o r o u s ,  and c o n s t a n t  advertising has c o n t r i b u t e d  t o  

the T-50's e x t r a o r d i n a r y  commercial s u c c e s s  and c o n s i s t e n t  sales growth. ( F i n d i n g s  

of Fact 70-71). 

the United States  t o d a y ,  being s o l d  i n  85% o f  a l l  s t o r e s  i n  t h i s  c o u n t r y  t h a t  s e l l  

t h i s  t y p e  o f  product.  (Finding o f  F a c t  7 2 ) .  

Indeed,  t h e  T-50 has become t h e  number one staple gun tacker i n  

However, the Commission inv e s t i g a t i v e  a t t o r n e y  contends that s i n c e  Arrow 

always u s e s  i t s  name o r  l o g o  on a l l  i t s  a d v e r t i s i n g ,  i n c l u d i n g  a d v e r t i s e m e n t s  

u t i l i z i n g  t h e  p i c t o r i a l ,  and packaging i t  i s  i m p o s s i b l e  t o  determine from t h e  

c i r c u m s t a n t i a l  e v i d e n c e  of r e c o r d  a l o n e  whether t h e  consumers' a s s o c i a t i o n  of 

t h e  T-50 w i t h  a s i n g l e  s o u r c e  d e r i v e s  from t h e  p i c t o r i a l  separate and apart 

from t h e  word mark. (Finding of F a c t  80). I n  o t h e r  words, t h e  c r i t i ca l  ques- 

t i o n  i s  whether t h e  p i c t o r i a l  creates a commercial Impress ion d i s t i n c t  from t h e  

accompanying Arrow name and logo.  
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It seem clear from t h e  record  that Arrow intended t h a t  t h e  p i c t o r i a l ,  

showing t h e  hand held T-50 i n  a unique a c t i o n  mode, should be t h e  dominant 

image p r o j e c t e d  i n  i t s  a d v e r t i s i n g  and packaging, separate from but i n  

a s s o c i a t i o n  w i t h  t h e  proximately  l o c a t e d  Arrow l o g o ,  which i t s e l f  i s  a 

registered trademark, (Findings  o f  F a c t  79, 81). In Mr. Abrams v i e w ,  

" t h e  average consumer may remember a p i c t u r e  better than he may remember 

a name." (Abrams, Tr .  279-80). Yet, t h e  p i c t o r i a l  is used 90% o f  t h e  

time w i t h  t h e  Arrow l o g o ,  w i t h  t h e  Arrow l i n e  "always point ing  t o  t h e  gun 

15/ i t se l f . "  ( S i g l e r ,  Tr .  45).- 

C e r t a i n l y  t h e  t h r e s h o l d  q u e s t i o n  i s  made more d i f f i c u l t  by t h e  fact 

that t h e  d i s t i n c t i v e  p i c t o r i a l  has been e x t e n s i v e l y  a d v e r t i s e d  i n  t h e  

media and on packages i n  a s s o c i a t i o n  w i t h  t h e  separate, but s t rong  Arrow 

trademark f o r  m e r  25 years. (Findings  of Fact 7 7 ,  8 0 ,  82). For  t h i s  

e x t e n s i v e  a d v e r t i s i n g  t o  c o n t r i b u t e  t o  secondary meaning, Arrow must show 

t h a t ,  i n  the minds o f  t h e  p u b l i c ,  t h e  primary s i g n i f i c a n c e  o f  the p i c t o r i a l  

a lone  i s  t o  i d e n t i f y  t h e  source  o f  the product r a t h e r  than the product it- 

s e l f .  Cube P u z z l e s ,  supra ,  a t  10. 

Considering a l l  t h e  evidence o f  r e c o r d  i n  terms o f  t h e  criteria set  

f o r t h  i n  Vacuum B o t t l e s ,  and i n  t h e  t o t a l  f a c t u a l  c o n t e x t  of t h i s  

case, I conclude t h a t  Arrow has  shown secondary meaning, i n  p a r t ,  through 

i t s  a d v e r t i s i n g .  

s t rong  a mark as t h e  Arrow name and l o g o ,  t h e  p i c t o r i a l  was unique and d i s -  

t i n c t i v e  i n  the staple gun i n d u s t r y ,  p r i o r  to t h e  i n f r i n g i n g  imports  i n  1982, 

and has been c o n s i s t e n t l y  and c o n s t a n t l y  p u b l i c i z e d  f o r  Over 25 years .  

I n  t h e  f i r s t  place, a l though t h e  p i c t o r i a l  may riot be  as 

The 

- 15/ Complainant's a s s e r t i o n  i n  i t s  B r i e f  a t  35 t h a t  t h e  p i c t o r i a l  "of ten 
appears independently of t h e  "ARROW" name and logo  i s  not  suggested 
by s u b s t a n t i a l  evidence o f  record.  
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pictorial i t s e l f ,  f e a t u r i n g  a photograph o f  a hand he ld  T-50 p r o j e c t i n g  i n  

mid-air a p l u r a l i t y  of staples, i s  v i s u a l l y  outstanding i n  relation t o  every- 

thing e l se  on t h e  package and i n  the  a d v e r t i s i n g ,  including t h e  "Arrow" word 

mark and logo .  (E+gt, CPX 1, 5-6, 12). The p r i n c i p a l  commercial package 

conta in ing  t h e  T-50 i s  predominantly brown and yellow i n  c o l o r ,  wi th  some b l a c k  

and w h i t e ,  wi th  t h e  p i c t o r i a l  showing t h e  chrome-finished gun. 

The package i s  wrapped i n  see-through ce l lophane ,  with  the top cover, conta in ing  

an enlargement of t h e  p i c t o r i a l ,  on t h e  under s i d e ,  and a smaller p i c t o r i a l  

on the top see-through s i d e ,  as well as on two o f  t h e  narrow s i d e s  o f  t h e  

package,  one o f  which s tands a l o n e  without any Arrow mark o r  logo shown. 

As p r e v i o u s l y  noted ,  Over m i l l i o n  packaged T-50 staple guns have been 

s o l d  s i n c e  t h e  l a t e  195O's, with m i l l i o n  d o l l a r s  spent  on a d v e r t i s i n g  

s i n c e  1975 a l o n e ,  inc luding  m i l l i o n  d o l l a r s  s i n c e  1982. (Findings  o f  

F a c t  6 9 ,  73, 74). 

' 16/ (CPX 11.- 

The massive nation-wide s a l e s  and e x t e n s i v e  a d v e r t i s i n g  o f  t h e  T-50 

i n  t h e  form a b w e  descr ibed  w e r  such an extended period o f  time, combined 

with t h e  d i s t i n c t i v e  c h a r a c t e r  of the  p i c t o r i a l  used t o  e f fect  t h e s e  sales,  

invests t h e  p i c t o r i a l  with  t h e  c a p a b i l i t y  o f  c r e a t i n g  a commercial impress ion 

o f  i t s  own. See  Seabrook Foods,  I n c .  V .  Bar-Well Foods,  L td . ,  196 U.S.P.Q. 

a t  293 ( D i s s e n t ) .  Indeed,  t h e  p i c t o r i a l  r e i n f o r c e s  i n  t h e  p u b l i c ' s  mind 

t h e  c o n f i g u r a t i o n  and appearance of t h e  T-50 i t s e l f ,  s i n c e  t h e  p i c t o r i a l  

f e a t u r e s  a photograph o f  t h e  T-50 i n  a unique mode (hand-held, p r o j e c t i n g  

- 

staples i n  mid-air) .  This  p i c t o r i a l  i s  n o t  a mere background d e s i g n ,  but 

- 16/ The uniform c o l o r  coding o f  the p i c t o r i a l  and t h e  packaging on 
which i t  appears and i s  d isp layed should not  be  discounted as an 
element of consumer r e c o g n i t i o n  o f  a product and i t s  source .  - C f .  I n  re Flex-O-Glass,  I n c . ,  194 U.S.P.Q. 203, 205-205 (T.T.A.B. 
1977) . 
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rather has been prominently used and e x t e n s i v e l y  promoted, wi th  the r e s u l t  

t h a t  i t  has come t o  s e r v e  i n  and of i t s e l f  as a s t rong  i n d i c a t i o n  o f  

o r i g i n .  

to  c o r r o b o r a t e  t h i s  conc lus ion  (Helfgot  t ,  Tr.  4 4 7 ) ,  such SUN ey  ev idence  

i s  unnecessaryx '  i n  t h e  face o f  the w ewhelming c i r c u m s t a n t i a l  evidence 

Although there i s  no survey w i d e n c e  r e l a t i n g  t o  t h e  p i c t o r i a l  

adduced i n  t h i s  case. This evidence i n d i c a t e s  t h a t  t h e  n a t u r e  o f  t h e  

p i c t o r i a l ,  i n  effect m i r r o r s  t h e  T-50  i t s e l f ,  and i s  r e i n f o r c e d  by t h e  c r e d i b l e  

test imony of Mr. Abrams and M r .  S i g l e r ,  both experienced i n  gauging consumer 

r e a c t i o n  t o  staple guns,  t h a t  the p i c t o r i a l  a l o n e ,  without  any Arrow r e f e r e n c e ,  

would impress t h e  average consumer as d e p i c t i n g  t h e  Arrow T-50 which i t ,  i n  fact,  

por t rays .  (Abrams, Tr .  280-81;  S i g l e r ,  Tr.  4 4 - 4 5 ) .  Under t h e s e  c i rcumstances ,  

' I have l i t t l e  doubt t h a t  t h e  average consumer, exposed as he has been f o r  over 

25 y e a r s  t o  Arrow's p i c t o r i a l  i n  a s s o c i a t i o n  w i t h  t h e  "Arrow" word mark and 

l o g o ,  would be l i k e l y  t o  b e l i e v e  t h a t  t h e  staple gun d e p i c t e d  i n  t h e  p i c t o r i a l ,  

without any r e f e r e n c e  t o  the Arrow mark, o r i g i n a t e s  from o r  i s  i n  some way 

a s s o c i a t e d  w i t h  Arrow. See Monsieur Henri  Wines, Ltd. V .  Duran, 204 U.S.P.Q. 

a t  606 ; I n  re Johnson - 6 Johnson, 196 U.S .P .Q.  5 5 9  (T.T.A.B. 1975) (Trademark 

r e g i s t r a t i o n  granted  t o  cross-hatch d e s i g n  as not  mere background f o r  word mark, 

- 

but has acquired  d i s t i n c t i v e n e s s  as i n d i c a t i o n  of o r i g i n  when design used as 

mark on f a b r i c s  f o r  33  y e a r s ,  with  $ 1 5  m i l l i o n  i n  sales and m e r  $ 1 5 0 , 0 0 0  i n  

a d v e r t i s i n g  expenses)  . 
- 17 /  The Commission has  he ld  t h a t ,  g e n e r a l l y  a consumer s u m e y  1s n o t  

required  t o  e s t a b l i s h  a common law trademark. Vacuum B o t t l e s ,  
supra. 
B o t t l e s  as r e q u i r i n g  a survey when a c o n f i g u r a t i o n  has been used w i t h  
a word mark ( S t a f f ' s  B r i e f ,  p. 4 0 ) ,  t h e  Commission c l e a r l y  l i m i t e d  
t h i s  pronouncement t o  " t h e  specific facts of t h i s  case." 
supra ,  at  1 4 .  Here t h e  facts are c l e a r l y  d i s t i n g u i s h a b l e  from Vacuum 
B o t t l e s .  The a s s o c i a t e d  word mark Is separate and a p a r t  from and not  
on o r  an i n t e g r a l  part of t h e  p i c t o r i a l ,  and t h e  p i c t o r i a l  f e a t u r e s  a 
photograph o f  t h e  product i t se l f  independent o f  t h e  word mark. 

Although t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  cites Vacuum 

Vacuum B o t t l e s ,  
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From t h e  e a r l y  1950's u n t i l  late 1982, Arrow was the o n l y  s o u r c e  

o f  heavy-duty staple gun tackers having t h e  unique appearance o f  t h e  

T-50. (CPX 7-27). I n  1982, T e s t - R i t e  I n t e r n a t i o n a l ,  l o c a t e d  i n  Taiwan, 

introduced i n t o  the  United States i t s  heavy duty staple gun which was 

admitted t o  b e  a n  almost  i d e n t i c a l  copy of the  T-50. 

83). 

o n l y  by i t s  trade name i n c o n s p i c u o u s l y  embossed i n  t h e  metal base of 

i t s  main housing. Other accused staple g u n s ,  now imported i n t o  t h e  

United States ,  also l o o k  exactly l i k e  the  T-50,  but bear no i d e n t i f y i n g  

marks o r  the embossed i n s t r u c t i o n  "use  Arrow T-50 staples" o r  t h e  l i k e .  

(CPX 46, 55). These accused imports  are so ld  i n  t h e  same markets and t o  

the same types of customers as chose  i n  and t o  which Arrow se l l s  i t s  T-50. 

(Finding of F a c t  84). 

(Finding of F a c t  

The accused T e s t - R i t e  staple gun i s  d i s t i n g u i s h a b l e  from the  T-50 

The fact  c h a t  r e s p o n d e n t s ,  beginning w i t h  T e s t - R i t e ,  o b v i o u s l y  

copied Arrow's T-50 i s  p r o b a t i v e  o f  secondary meaning. 

B o t t l e s ,  s u p r a ,  a t  17; I d e a l  Toy Corp. V .  Plawner Toy Mfg. Corp.,  216 

U.S.P.Q. 102 (3d Cir. 1982). T h i s  c o n c l u s i o n  is r e i n f o r c e d  by t h e  fact 

See Vaccuum 

that some o f  the respondents  i n  t h i s  case u s e  Arrow's artwork and drawings 

i n  advertising their  imported,  l o o k - a l i k e  staple g u n s ,  presumably t o  c o n f u s e  

consumers and t h u s  fac i l i tate  market p e n e t r a t i o n  by their  similar if n o t  

i d e n t i c a l  product.  (CX 60-63, 106, 220, 314, 322). The copying of 

Arrow's p i c t o r i a l  by c o m p e t i t o r s  i s  a d d i t i o n a l  p e r s u a s i v e  e v i d e n c e  of 

secondary meaning o f  t h e  T-50 c o n f i g u r a t i o n .  

Plawner Toy Mfg. Corp., 216 U.S.P.Q. 102. 

S e e  I d e a l  Toy Corp. V .  - 
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The C o d s s i o a  i n v e s t i g a t i v e  a t t o r n e y  would p r e c l u d e  t h a t  i n f e r e n c e  

here b e c a u s e ,  as s t a t e d  by t h e  Commission, i n t e n t i o n a l  c l o s e  copying " i s  

n o t  s u f f i c i e n t  s t a n d i n g  a l o n e  t o  e s t a b l i s h  secondary  meaning i n  a weak 

mark." S n e a k e r s ,  s u p r a ,  a t  10. B u t ,  as I have p r e v i o u s l y  f o u n d ,  the 

c o n f i g u r a t i o n  mark o f  the T-50 i s  n o t  weak. I n d e e d ,  i t  i s  d i s t i n c t i v e ,  

and copying i s  c e r t a i n l y  n o t  t h e  o n l y  e v i d e n c e  o f  s e c o n d a r y  meaning i n  t h i s  

i n v e s t i g a t i o n .  F u r t h e r m o r e ,  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case, i n c l u d i n g  

t h e  pre-eminent market sales p o s i t i o n  and g o o d w i l l  t h e  T-50 e n j o y e d  at t h e  

time t h e  copying  began ( S u t t e r ,  T r .  14). and i n  t h e  a b s e n c e  o f  any w i d e a c e  

t h a t  t h e  r e s p o n d e n t s  c o p i e d  t h e  T-50 m e r e l y  b e c a u s e  i t  was more c o n v e n i e n t  

t h a n  creating a n  o r i g i n a l  d e s i g n ,  i t  i s  r e a s o n a b l e  t o  i n f e r  t h a t  t h e  copying  

here was done s u b s t a n t i a l l y ,  i f  n o t  p r i m a r i l y ,  b e c a u s e  consumers i d e n t i f i e d  

the  T-50 w i t h  a single source.-  18' The r e a s o n a b l e n e s s  o f  t h i s  i n f e r e n c e  

c o n c e r n i n g  r e s p o n d e n t s '  i n t e n t i o n  o r  m o t i v a t i o n  i s  s t r e n g t h e n e d  by t h e  fact 

t h a t  r e s p o n d e n t s '  c o p i e s  o f  the T-50 q u i c k l y  c a p t u r e d  a share of the staple 

gun market that  was more s u b s t a n t i a l  t h a n  Arrow's n o n - i n f r i n g i n g  c o m p e t i t o r s  

c o u l d  a c c o m p l i s h  i n  30 years of c o m p e t i t i o n .  See I n j u r y ,  i n f r a .  - - 
C o n s i d e r i n g  all t h e  d i r e c t  and c i r c u m s t a n t i a l  e v i d e n c e  adduced of  r e c o r d ,  

I c o n c l u d e  t h a t  c o m p l a i n a n t  h a s  proved s e c o n d a r y  meaning i n  t h e  a p p e a r a n c e  of 

t h e  T-50 s taple  gun. by a preponderance  o f  t h e  e v i d e n c e .  

- 18/ It i s  u n d i s p u t e d  t h a t  T e s t - R i t e  u s e d  t h e  T-50 as a p r o t o t y p e  i n  
d e s i g n i n g  i t s  staple guns.  ( S p e i z e r ,  CX 282, a t  3 9 - 4 0 ) .  
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I n f r i n g e m e n t  

L i k e l i h o o d  o f  Confus ion  

L i k e l i h o o d  o f  c o n f u s i o n  i s  t h e  b a s i c  test o f  b o t h  common law trademark  

i n f r i n g e m e n t  and f e d e r a l  s t a t u t o r y  t rademark  i n f r i n g e m e n t .  2 McCarthy,  

s u p r a ,  4 2 3 . 1 ,  citing i n t e r  a l i a  McLean V .  Fleming,  9 6  U.S. 2 4 5  ( 1 8 7 7 ) ;  

Safeway S t o r e s ,  I n c .  V .  Safeway P r o p e r t i e s ,  I n c . ,  307 F.2d 4 9 5  (2d Cir. 1 9 6 2 ) .  

Having shown that the c o n f i g u r a t i o n  o f  t h e  Arrow T-50 h a s  secondary  meaning 

t o  consumers ,  Arrow c o n t e n d s  t h a t  t h e  o r d i n a r y  consumer i s  l i k e l y  t o  b e  

confused  as t o  the s o u r c e  o r  o r i g i n  of r e s p o n d e n t s '  a c c u s e d  staple guns.  

- See N o v e l t y  Glasses, s u p r a ,  a t  11 .  The test  f o r  l i k e l i h o o d  o f  c o n f u s i o n  

has been stated i n  the R e s t a t e m e n t  o f  T o r t s ,  5 7 2 9  t o  i n c l u d e  c o n s i d e r a t i o n  

o f :  (a )  the degree of s imilar i ty  between the d e s i g n a t i o n  and t h e  t rademark ;  

( b )  the  i n t e n t  o f  the a c t o r  i n  a d o p t i n g  t h e  d e s i g n a t i o n ;  ( c )  t h e  r e l a t i o n  

i n  u s e  and manner o f  m a r k e t i n g  between t h e  goods and services marketed by 

t h e  a c t o r  and t h o s e  marketed by t h e  o t h e r ;  and (d)  t h e  degree of care 

l i k e l y  t o  be  e x e r c i s e d  by p u r c h a s e r s .  

P r o p e r  e v a l u a t i o n  o f  the l i k e l i h o o d  o f  buyer  c o n f u s i o n  r e q u i r e s  con- 

s i d e r a t i o n  of the o r d i n a r y  c i r c u m s t a n c e s  under  which p r o s p e c t i v e  p u r c h a s e r s  

make their p r o d u c t  c h o i c e s .  2 McCarthy,  s u p r a ,  923 .17 ;  m also Beech-Nu$, 

I n c .  V .  Warner-Lambert Co. ,  1 7 8  U.S.P.Q. 3 8 5  (2d  C i r .  1973) .  Thus ,  i n  

o r d e r  t o  d e t e r m i n e  t h e  d e g r e e  of  s i m i l a r i t y  between t h e  Arrow T-50 staple 

- 

gun and r e s p o n d e n t s '  staple g u n s ,  the g u n s  must b e  examined b o t h  5n and 

o u t s i d e  o f  their r e s p e c t i v e  packaging, j u s t  as t h e y  appear o r  are d i s p l a y e d  

t o  r e t a i l  consumers. (Abrams, T r .  162-63).  O u t s i d e  o f  t h e i r  p a c k q e e ,  t h e  

c o n f i g u r a t i o n s  o f  t h e  Arrow T-50 and r e s p o n d e n t s '  staple guns appear 

v i r t u a l l y  i d e n t i c a l .  ( F i n d i n g  of Fact 85). The o n l y  d i f f e r e n c e ,  and t h i s  
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i s  apparent  only  upon c l o s e  i n s p e c t i o n ,  i s  t h a t  whereas the T-50 has 

t h e  Arrow label of o r i g i n  embossed i n  t h e  metal base o f  the main housing,  

t h e  respondents '  guns bear either no mark of o r i g i n  o r  s o u r c e  o r  a name 

mark, such as " T e s t - R i t e " ,  o r  a mark o f  o r i g i n ,  such as "Made i n  Taiwan," 

e a c h  i n c o n s p i c u o u s l y  embossed on the  lower side o f  the gun. (Findings  o f  

F a c t  8 6 ,  87, 95-100).  The packaging o f  respondents '  g u n s ,  however, i s  

quite d i f f e r e n t  from t h a t  o f  Arrow's. 

g u n s ,  i n c l u d i n g  t h e  T-50, i n  cardboard boxes, p r i n c i p a l l y  c o l o r e d  brown 

and yellow w i t h  a c e l l o p h a n e ,  see-through top cover exposing the gun. 

(CPX 1). 

word name and l o g o  on t h e  t o p  and bottom and two s i d e s ,  w i t h  some des- 

c r i p t i v e  language. Most o f  t h e  respondents  u s e  p las t i c  see-through 

b l i s t e r  packages w i t h  a cardboard label  on top o f  the  package. 

CPX 3 7 ,  3 9 a ,  42) .  The respondents '  packages are m u l t i - c o l o r e d  and 

many bear trade-names o r  trademarks, t o g e t h e r  w i t h  d e s c r i p t i v e  language 

and d i r e c t i o n s  (CPX 30 ,  32, 53) .  Some bear t h e  words "uses  a l l  Arrow 

T-50 staple sizes" or t h e  l ike .  

Arrow packages most o f  i t s  staple 

As p r e v i o u s l y  n o t e d ,  t h e  package carries t h e  Arrow p i c t o r i a l ,  

(E.g., 

(Findings  o f  F a c t  9 5 - 9 7 ,  99, 100). 

Notwithstanding t h e  d i f f e r e n t  s o u r c e  embossments on some respondents '  

g u n s ,  v i s u a l  comparison of Arrow's T-50 and respondents '  accused staple 

guns c o n f i r m s  their c l o s e  s i m i l a r i t y  and l o o k - a l i k e n e s s ,  r e s u l t i n g  in 

e s s e n t i a l l y  t h e  same commercial i m p r e s s i o n  and,  t h e r e f o r e ,  l i k e l y  con- 

f u s i o n .  

T h i s  c o n c l u s i o n  i s  c o r r o b o r a t e d  by t h e  r e s u l t s  of Quest ion 8 of the survey 

conducted by Dr. H e l g o t t ,  which clearly i n d i c a t e d  t h a t  t h e  consumer cannot  

t e l l  t h e  d i f f e r e n c e  between t h e  Arrow T-50 and respondents '  l o o k - a - l i k e  

* In re T r i p l e  R Mfg. Corp.,  168  U.S.P.Q. 447 (T.T.A.B. 1970) .  
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staple gun made i n  Taiwan. ( F i n d i n g  o f  F a c t  88). 

becomes more e v i d e n t  when t h e  T-50 and r e s p o n d e n t s '  s taple guns  are 

d i s p l a y e d  t o g e t h e r ,  as t h e y  o f t e n  are,  i n  t h e  s t o r e  d i s p l a y  area. ( F i n d i n g s  

of Fact 89-90) .  

T h i s  close similarity 

Despite t h e  a p p a r e n t  d i f f e r e n c e s  i n  packaging  o f  the v a r i o u s  staple g u n s ,  

t h e  fact that most o f  them prwide a window o v e r  t h e  d i s p l a y e d  gun r e s u l t s  

i n  t h e  gun i t s e l f  p r w i d i n g  the main f o c u s  o f  a t t e n t i o n  t o  consumers  i n  t h e  

marketplace. T h u s ,  t h e  d i f f e r e n t  i d e n t i f y i n g  marks on t h e  packages t e n d  t o  

be werlooked o r  disregarded by consumers  whose p r i n c i p a l  f o c u s  is o n  t h e  

p r o d u c t  i t s e l f .  I n d e e d ,  a d i f f e r e n t  l abe l  o n  e s s e n t i a l l y  i d e n t i c a l  p r o d u c t s  

d o e s  n o t  p r e c l u d e  a f i n d i n g  o f  l i k e l i h o o d  o f  c o n f u s i o n .  T & T Mfg. Co. V .  

A .  T. C r o s s  Co. ,  197  U.S.P.Q. 7 6 3 ,  7 7 1  (D.R.I. 1 9 7 8 )  a f f ' d ,  587  F.2d 5 3 3  

( 1 s t  Cir. 1 9 7 8 ) .  T h i s  is f u r t h e r  b o r n e  o u t  by t h e  r e s p o n s e s  t o  q u e s t i o n  8 

of Dr. H e l f g o t t ' s  s u r v e y s  i n  San  Diego and R o c k f o r d ,  which i n d i c a t e d  

consumer c o n f u s i o n  between t h e  T-50 and r e s p o n d e n t s '  staple guns even  when 

t h e y  were d i s p l a y e d  i n  their  r e s p e c t i v e  p a c k a g e s .  

A d d i t i o n a l l y ,  t h e  f a i r  u s e  o f  Arrow's name i n  t h e  r e f e r e n c e  t o  staples t o  

be used w i t h  r e s p o n d e n t s '  staple guns  promotes f u r t h e r  c o n f u s i o n  t o  consumers  

a b o u t  t h e  s o u r c e  or s p o n s o r s h i p  o f  r e s p o n d e n t s '  s t a p l e  guns.  

( F i n d i n g  o f  F a c t  88).  

With respect t o  r e s p o n d e n t s '  i n t e n t  in a d o p t i n g  t h e  Arrow T-50 c o n f i g u r a -  

t i o n  f o r  t h e i r  staple g u n s ,  t h e  p r e s i d e n t  of T e s t - R i t e  P r o d u c t s ,  M e l v i n  S p e i z e r ,  

t e s t i f i e d  a t  h i s  d e p o s i t i o n  t h a t  T e s t - R i t e  I n t e r n a t i o n a l  u s e d  t h e  Arrow T-50 as a 

p r o t o t y p e  f o r  d e s i g n i n g  i t s  staple gun. The fact t h a t  the 

r e s u l t i n g  d e s i g n  of t h e  T e s t - R i t e  s t a p l e  guns  is e s s e n t i a l l y  i d e n t i c a l  i n  appear- 

( F i n d i n g  of Fact 91). 
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a n c e  t o  t h e  T-50 i n d i c a t e s  t h a t  t h e  T e s t - R i t e  gun was i n t e n t i o n a l l y  

and closely c o p i e d  from the T-50 .2 '  (F indings  o f  F a c t  83, 88). 

I n t e n t i o n a l  copying prwides a d d i t i o n a l  support  f o r  a f i n d i n g  of 

l i k e l i h o o d  o f  c o n f u s i o n  because i n t e n t  t o  copy supports  t h e  i n f e r e n c e  

that the mark's c o p i e r s  intended t o  c a u s e  confusion.  S n e a k e r s ,  s u p r a  

at  20; 2 McCarthy, s u p r a ,  523.33. Furthermore,  the number o f  respondents 

shown on t h i s  r e c o r d  t o  be importing and marketing t h e  T-50 lookalikes 

i n  t h i s  c o u n t r y  that are manufactured by a v a r i e t y  o f  companies i n  

Taiwan i n d i c a t e s  that such close and deliberate copying i s  widespread. 

( F i n d i n g s  o f  Fact 143, 144, 152). 

I n  regard t o  their r e l a t i o n s h i p  in the marketplace, the staple 

guns of Arrow and the respondents are d i rec t ly  c o m p e t i t i v e .  They 

are used for the same purposes by the same consumers, and are u s u a l l y  

displayed side by side i n  the same areas of r e t a i l  s t o r e s .  (F indings  

o f  Fact 84, 89, 90). Although t h e  accused staple guns are u s u a l l y  

priced well under the $21.60 suggested r e t a i l  price of t h e  T - 5 0 ,  staple 

gun tackers as a c a t e g o r y  are r e l a t i v e l y  i n e x p e n s i v e  products .  (F inding 

of Fact 93). Indeed,  the accused staple guns have o f t e n  been purchased 

f o r  resale by Arrow's own customers ,  i n c l u d i n g  C e n t r a l  Hardware, Western 

Auto, Wal-Mart , L.G. Cook, Meij er T h r i f  t y  Acres, B r a d l e e s ( S t o p  d Shop) , 
Linsley Lumber, and Fred Meyer. (Finding o f  Fact 92). Reports  of sa lesmen 

- 191 Although T e s t - R i t e  I n t e r n a t i o n a l ,  T e s t - R i t e  P r o d u c t s ,  Upmaster and 
Q u a l i t y  Master were t e r m i n a t e d  as respondents  subsequent t o  t h e  
hearing i n  t h i s  i r w e s t i g a t i o n  on t h e  basis of a s e t t l e m e n t  agreement ,  
there is e v i d e n c e  on t h i s  r e c o r d  relating t o  t h e i r  a c t i v i t i e s ,  and 
s e v e r a l  respondents  remaining i n  t h i s  i n v e s t i g a t i o n ,  as well as many 
non-respondents,  have imported the accused Test-Rite staple g u n s ,  
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produced by Arrow also indicate that other customers o f  Arrow have sold the 

accused guns. (CX 83a, 84, 86, 87, 90, 90(a),90(b); Abrams, Tr. 169). In 

sum, the fact that Arrow and respondents s e l l  their respective staple guns 

through the same channels o f  commerce t o  the same potential consumers 

strengthens the likelihood that consumers w i l l  be confused as to the source 

of respondents guns. 

I n  view of the relatively low r e t a i l  prices o f  the staple guns at issue, 

i t  i s  l ikely that consumers exercise a relatively low degree of care o r  

attention when making purchases o f  this type of product.  It i s  reasonable 

t o  presume that the level of purchasers' care decreases w i t h  the price of 

the p r o d u c t  being purchased. R J R Foods, Inc. V .  White Rock Corp. ,  201 

U.S.P.Q. 578 ( S . D . N . Y .  1978), aff 'd ,  203 U.S .P .Q.  401 (2d C i r .  1979). Such 

lessened degree o f  care o r  attentiveness on the part of purchasers of 

staple guns tends t o  increase the likelihood of confusion between the T-50 

and the accused guns of respondents. 

Although evidence o f  actual confusion i s  not necessary t o  r e l i e f ,  where 

such evidence does exist  i t  i s  persuasive, if not  irrefutable, on the issue 

o f  likelihood of confusion. - See Time Mechanisms, Inc. V .  Qonaar C o t p a ,  194 

U.S.P.Q. 500 (D.N.J.. 1976); Union Carbide Corp. V .  Ever-Ready, I n C . ,  188 

U.S.P.Q. 623, 638-39 ( 7 t h  Cir. 1976); World Carpets, Inc. V .  Dick L i t t r e l l ' s  

New World Carpets, 168 U.S.P.Q. 609 ( 5 t h  C i r .  1971). There i s  considerable 

evidence here that customers were actually confused as t o  the source of 

respondents' staple guns. For example, Beaver Lumber, L.C. Cook, and 

Western Auto,  a l l  customers of Arrow, returned accused staple guns to Arrow 

t o  be repaired. (Finding of Fact 94). The credible and unrebutted testimony 

o f  Arrow salesmen Oaks and Mazanec, previously noted, also prwides specific 
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i n s t a n c e r  of c o n f u r i o n  between t h e  T-SO and respondents '  l o o k - a l i k e  staple 

guns  on t h e  part of employee8 at Venture  S t o r e s  and Wolohan Lumber. 

Tr .  313-314; Matanec ,  Tr.  29-30). 

(Oaks, 

I n  c o n c l u s i o n ,  a11 factors c o n s i d e r e d ,  there i s  a preponderance of 

e v i d e n c e  of  record to  rupport  a f i n d i n g  o f  likelihood o f  c o n f u s i o n  i n  t h e  

minds of p r o s p e c t i v e  p u r c h a s e r s  between the Arrow T-50 and respondents '  

a c c u s e d  staple guns. A c c o r d i n g l y ,  respondents '  a c c u s e d  staple guns must be 

deemed t o  be i n f r i n g e m e n t 8  of  Arrow's trademark i n  t h e  c o n f i g u r a t i o n  and 

a p p e a r a n c e  o f  i t a  T-50 staple gun. 
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P a s s i n g  O f f  

Although certain elements o f  common law trademark i n f r i n g e m e n t  are 

r e l e v a n t  t o  a f i n d i n g  o f  p a s s i n g  o f f ,  a n  e s s e n t i a l  e lement  o f  p a s s i n g  

o f f  i s  an i n t e n t i o n a l  act  o f  d e c e p t i o n  t h a t  l e a d s  a customer t o  b e l i e v e  

t h a t  he i s  buying the goods o f  a n o t h e r .  To s u c c e e d  on t h i s  claim, t h e r e  

must  be a f f i r m a t i v e  p r o o f  t h a t  respondents  s u b j  e c t i v e l y  and knowingly 

i n t e n d e d  t o  c o n f u s e  buyers.  C e r t a i n  B r a i d i n g  Machines ,  Irnr. No, 337- 

TA-130 a t  79-80 (1983), Cube P u z z l e s ,  s u p r a ,  a t  25-26; Vacuum B o t t l e s ,  

s u p r a ,  RD a t  64; S t o v e s ,  - s u p r a ,  a t  3; 2 McCarthy, s u p r a  525.1. 

there must be e v i d e n c e  o f  respondents '  i n t e n t i o n  t o  d e c e i v e  consumers,  

beyond mere copying o f  t h e  c o n f i g u r a t i o n  o f  t h e  Arrow T-50. Vacuum B o t t l e s ,  

s u p r a ,  CD a t  28. 

Thus ,  

I n  t h e  p r e s e n t  i n v e s t i g a t i o n ,  i t  i s  clear t h a t  t h e  appearance o f  

Arrow's T-50 staple gun h a s  been c o p i e d .  Complainant al leges t h a t  

c e r t a i n  r e s p o n d e n t s  hwe a l s o  used Arrow's ar twork  and i n s t r u c t i o n s ,  o r  

I t s  p i c t o r i a l ,  t o  a i d  them i n  passing off t h e i r  imported s t a p l e  gun t a c k e r s  

as t h e  Arrow T-50. The packaging o f  c e r t a i n  r e s p o n d e n t s '  guns a l s o  states 

"Uses A l l  6 S i z e s  o f  Arrow T-50 S t a p l e s . "  

Respondents S t o p  6 Shop,  Western Auto,  L.C. Cook, Meijer, and F r e d  Meyer 

Rave a l l  purchased  T e s t - R i t e  staple guns.  ( F i n d i n g s  o f  F a c t  104, 106, 107, 

109,  110). The  appearance  o f  t h e s e  staple guns Is  I d e n t i c a l  t o  t h e  Arrow T-50,  

and t h e s e  tackers are d i s p l a y e d  i n  e n t i r e l y  see - through plastic  packaging .  

( S e e ,  e . g . ,  CPX 37). 

in Taiwan, "  embossed on t h e  base .  

Some o f  T e s t - R i t e ' s  staple guns h w e  " T e s t - R i t e ,  Made 

O t h e r  T e s t - R i t e  s t a p l e  guns b e a r  no markings ,  
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o t h e r  than a remarable sticker i n d i c a t i n g  "Made i n  Taiwan." 

does not  use  t h e  Arrow p i c t o r i a l  o r  copy Arrow's i n s t r u c t i o n s .  The label 

i n d i c a t e s  that t h e  staple gun u s e s  Arrow T-50 staples. T h i s  marking on 

t h e  label i s  more prominent than t h e  s m a l l e r  i n d i c a t i o n  t h a t  t h e  staple 

gun i s  d i s t r i b u t e d  by T e s t - R i t e  Products Corp. 

I n  a d v e r t i s i n g  t h e  accused imported staple guns,  respondents Meijer and 

Fred Meyer have used a l i n e  drawing o f  t h e  Arrow T-50, o r  the  Arrow p i c t o r i a l .  

I n  these adver t i sements ,  although Arrow's drawings and artwork are used,  no 

r e f e r e n c e  i s  made t o  Arrow o r  t h e  T-50. 

The packaging 

(Findings  o f  F a c t  87, 95). 

(Findings  o f  F a c t  101, 102). 

These respondents '  u s e  o f  Arrow's name mark on t h e i r  package t o  i n d i c a t e  

u s e a b i l i t y  o f  Arrow's T-50 staples i s  a t r u t h f u l  and d e s c r i p t i v e  fa ir  u s e  o f  

Arrow's mark. Car-Freshener Corp. V .  Auto-Aid Manufacturing Corp., 201 U.S.P.Q. 

233, 239 (N.D.N.Y. 1979). The most prominent f e a t u r e s  on t h e  package are t h e  

words "Heavy-Duty S t a p l e r ,  Tacker ,  Nailer." The fact t h a t  T e s t - R i t e ' s  name i s  

r e l a t i v e l y  inconspicuous compared t o  Arrow's on t h e  packaging may sugges t  t h a t  

t h e  manufacturer intended t o  r e p r e s e n t  t h a t  i ts  staple gun i s  a s s o c i a t e d  w i t h  

complainant.  (Finding o f  F a c t  95). Having del iberate ly  copied t h e  appearance 

o f  t h e  T-50, and placed t h e  i n f r i n g i n g  product i n  a package which bears the 

Arrow name more prominently than t h a t  o f  the  a c t u a l  manufacturer ,  t h e  parties 

r e s p o n s i b l e  f o r  manufacturing and packaging these staple guns,  i .e.,  t h e  

T e s t - R i t e  companies,  Q u a l i t y  Master and Upmaster, may be  presumed t o  have 
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d e l i b e r a t e l y  copied t h e  Arrow T-SO so as t o  enable  t h e i r  d i s t r i b u t o r s  t o  

pass o f f  t h e  infringing staple guns a8 the  Arrow T-50.20’ Cube P u z z l e s ,  

supra ,  a t  25-26. However, as t o  t h e  remaining-respondents who have s o l d  

T e s t - R i t e  staple guns i n  t h e  package p r w i d e d  by T e s t - R i t e ,  t h e r e  i s  no 

independent evidence t h a t  they have i n t e n t i o n a l l y  attempted t o  pass o f f  

these staple guns as Arrow T-50. Accordingly ,  I determine t h a t  complainant 

has not  met the burden of prwing passing o f f  as t o  respondents Stop 6 

Shop, Western Auto,  L.G. Cook, Meijer,  and Fred Meyer. 

Respondent Ranch Wholesale a l s o  purchased T e s t - R i t e  staple guns ,  but 

through t h e  importer  Alltrade. The packaging o f  t h e  staple gun marketed 

by A l l t r a d e  does make r e f e r e n c e  t o  u s e  o f  Arrow T-50 staples, but a l s o  

bears t h e  mark o f  Alltrade. The packaging o f  t h i s  staple gun i s  i n  a l l  

o t h e r  r e s p e c t s  i d e n t i c a l  t o  t h e  packaging used by T e s t - R i t e .  (F indings  

of F a c t  96, 108). 

Respondent C e n t r a l  Hardware has obta ined  staple guns both from T e s t - R i t e  

and from Western Universa l  Mercant i le  Ltd. 

Test-Rite r e f e r e n c e  use  of Arrow T-50 staples, but are e q u a l l y  prominently 

marked w i t h  t h e  name C e n t r a l  Hardware. 

the packaging of the staple guns obta ined  from Western Universa l  does not  

u t i l i z e  any t r a d e  name on t h e  f r o n t  of t h e  package. 

The staple guns obta ined  from 

(Finding o f  F a c t  97). By c o n t r a s t ,  

On t h e  back o f  t h e  

- 201 These staple guns were des igned,  manufactured, and/or packaged by T e s t - R i t e  
I n t e r n a t i o n a l  (Taiwan) Ltd . ,  T e s t - R i t e  Products  Corp.,  and Q u a l i t y  Master. 
(SX 9,  a t  5; S p e i z e r ,  CX 2 8 2 ,  a t  48 ) .  T e s t - R i t e  has admitted that these 
staple guns were intended t o  be an exact copy o f  the T-50. 
a t  51, 175-78). Upmaster, Qual i ty  Master and T e s t - R i t e  I n t e r n a t i o n a l  are 

(C) . ( S p e i z e r ,  CX 2 8 2 ,  a t  12-17). Thus, i n t e n t i o n a l  
copying o f  the T-50 by staple guns exported by Upmaster, Q u a l i t y  Uaster and 
T e s t - R i t e  reasonably  has  been shown. 
been terminated from t h i s  i x w e s t i g a t i o n  by reason  o f  a s e t t l e m e n t  agree- 
ment. (Procedural  H i s t o r y ,  supra) ,  

( S p e i z e r ,  CX 2 8 2 ,  

However, each o f  these respondents has 
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package t h e r e  i s  r e f e r e n c e  t o  both Arrow T-50 staples and Western Universal. 

These markings are i n  c l o s e  proximity and are e q u a l l y  prominent. (Finding 

o f  F a c t  98).  

The packaging i n  which t h e  staple guns are s o l d  by Moss are prominently 

marked "World Famous Moss Heavy Duty S t a p l e  Gun." The f r o n t  o f  the  package 

i n d i c a t e s ,  i n  smaller lettering, t h a t  t h e  staple gun uses  a l l  Arrow T-50 staple 

s i z e s .  On t h e  back o f  the package, some Arrow's opera t ing  i n s t r u c t i o n s  and 

artwork s i m i l a r  t o  Arrow's are displayed.  (Finding o f  F a c t  99). 

I n  c i rcumstances  i n  which an element o f  proof  o f  u n f a i r  compet i t ion i s  

the i n t e n t  o f  t h e  respondent,  " d i s p l a y  o f  the housename i s  s t rong  evidence 

o f  lack o f  i n t e n t  t o  deceive."  T d T Manufacturing Co. V .  A.T. Cross Co.,  

197 U.S.P.Q. a t  771. ( C i t a t i o n s  omitted).  The staple guns 

s o l d  by respondents Ranch Wholesale,  C e n t r a l  Hardware and Moss a l l  bear 

house names i n  a prominent l o c a t i o n  on t h e  package. T h i s  fact ,  taken 

t o g e t h e r  w i t h  the fact t h a t  the r e f e r e n c e  t o  Arrow T-50 staples i s  a 

f a i r  use  o f  Arrow's mark leads me t o  t h e  conc lus ion  t h a t  complainant has  

not  established t h a t  t h e s e  respondents have engaged i n  passing off . -  21/ 

The staple guns d i s t r i b u t e d  by respondent Quinn are i d e n t i c a l  i n  

appearance t o  t h e  Arrow T-50 and are packaged i n  a bl ister  pack o f  

approximately t h e  same s i z e  as t h e  Arrow T-50. The only  markings on the  

- 21/ Complainant also a l l e g e s  t h a t  t h e  use  of Arrow's opera t ing  i n s t r u c t i o n s  
and accompanying artwork by c e r t a i n  respondents c o n s t i t u t e s  passing off .  
There is no a l l e g a t i o n  t h a t  Arrow has  any trademark r i g h t s  i n  t h e  operat ing  
i n s t r u c t i o n s  o r  artwork displayed wi th  t h e  T-50 staple gun. 
I determine t h a t  mere copying o f  t h e s e  elements without  o t h e r  p o s i t i v e  
evidence o f  i n t e n t  does not  c o n t r i b u t e  t o  a f i n d i n g  of pasring off .  

Accordingly ,  
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staple gun are "Made i n  Taiwan" and a white s t icker  stating "Heavy Duty" 

placed i n  a n  i d e n t i c a l  l o c a t i o n  t o  t h e  p lacement  on t h e  Arrow T-50. 

( F i n d i n g  o f  F a c t  100). 

m a n u f a c t u r e r  o r  d i s t r i b u t o r .  Thus ,  the o n l y  r e f e r e n c e  t o  a t rademark  is 

The package c o n t a i n s  no i d e n t i f i c a t i o n  of the 

the s t a t e m e n t  "Uses 6 No. AROW [ s i c ]  T-50 staples [ s i c ]  s i z e s . "  T h i s  

markirrg i s  p l a c e d  i n  t h e  same l o c a t i o n  and i n  v i r t u a l l y  the same manner on 

t h e  Quinn package as i t  appears on t h e  Arrow T-50 package. ( C f .  CPX 3 9 b  

and CPX 4 0 ) .  On t h e  back o f  the package, t h e  o p e r a t i n g  i n s t r u c t i o n s  and 

a r t w o r k  are e s s e n t i a l l y  i d e n t i c a l  t o  t h a t  used  by Arrow. The p r e s i d e n t  o f  

Quinn stated at  h i s  d e p o s i t i o n  t h a t  t h e  staple gun d i s t r i b u t e d  by @ i n n  i s  

i d e n t i c a l  t o  the Arrow T-50,  and t h a t  t h i s  similarity i s  a selling f a c t o r  t o  

i t s  reta i lers .  ( F i n d i n g  o f  F a c t  100). T h i s  c o m b i n a t i o n  o f  f a c t o r s ,  t o g e t h e r  

w i t h  my d e t e r m i n a t i o n  t h a t  the staple gun imported  and s o l d  by Quinn i n f r i n g e s  

Arrow's common law trademark  i n  t h e  c o n f i g u r a t i o n  o f  t h e  T-50 ,  leads me t o  

the c o n c l u s i o n  t h a t  Quinn has i n t e n t i o n a l l y  p a s s e d  o f f  i t s  staple guns as 

the Arrow T-50 i n  an  attempt t o  c o n f u s e  i t s  cus tomers .  

- 

I n  t h e  amendment t o  t h e  c o m p l a i n t  and n o t i c e  o f  i x w e s t i g a t i o n  which 

j o i n e d  Tab as a r e s p o n d e n t ,  there was no a l l e g a t i o n  t h a t  Tab had engaged 

i n  passing o f f .  (Order No. 7 ,  May 10, 1983). T h e r e f o r e ,  no d e t e r m i n a t i o n  

as t o  passing o f f  vi11 be made as t o  r e s p o n d e n t  Tab. 

Thus ,  I d e t e r m i n e  t h a t  c o m p l a i n a n t  h a s  n o t  e s t a b l i s h e d  that reepon- 

d e n t s  S t o p  & Shop,  Western  Auto ,  L.C. Cook, H e i j e r ,  F r e d  Meyer, Ranch Whole- 

sa le ,  C e n t r a l  Hardware, and Hoes have engaged i n  t h e  u n f a i r  act of passing 

o f f .  tiowever, c o m p l a i n a n t  h a s  met t t e  burden of prcwing p a s s i n g  off as t o  

r e s p o n d e n t  Quinn. 
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I m p o r t a t i o n  and S a l e  

S e c t i o n  3 3 7 ( a )  r e q u i r e s  compla inant  t o  show " u n f a i r  methods o f  

c o m p e t i t i o n  and u n f a i r  acts i n  t h e  i m p o r t a t i o n  o f  ar t ic les  i n t o  t h e  U n i t e d  

S ta tes ,  o r  i n  t h e i r  sale ...." Complainant  h a s  o f f e r e d  e v i d e n c e  e s t a b l i s h i n g  

i m p o r t a t i o n  a n d / o r  sale o f  t h e  a c c u s e d  heavy-duty staple gun tackers by a l l  

221 r e s p o n d e n t s  except Taiwan Royal.- 

Respondent Moss began i m p o r t a t i o n  o f  staple gun tackers,  which i t  se l l s  i n  

packaging marked "World Famous Moss ," . T h e s e  staple guns  are 

imported  by Moss through , located at the same 

address as Moss. Moss p u r c h a s e s  these staple guns from 

, a n  e x p o r t  t r a d i n g  company i n  Taiwan,  and s e l l s  them t o  c u s t o m e r s  i n  t h e  

U n i t e d  S t a t e s ,  s u c h  as (Goggans,  CX 1 1 1 ,  pp. 4 - 6 ,  

2 3 - 2 5 ,  7 3 - 7 6 ) .  During 1 9 8 3 ,  Moss h a s  purchased  f r o m  and 

imported  i n t o  the  U n i t e d  S t a t e s  staple guns  at a c o s t  o f  

( F i n d i n g  o f  F a c t  1 0 3 ) .  The marking on t h e  staple gun imported by Moss i n d i c a t e s  

o n l y  "Made i n  Taiwan." (CPX 2 8 ,  3 4 ,  3 5 ) .  

Respondent  Quinn P r o d u c t s  h a s  imported  t h e  a c c u s e d , s t a p l e  guns  f rom 

Yung Shuo,  a Ta iwanese  t r a d i n g  company. The packaging  o f  t h e s e  staple 

guns  i s  marked by Quinn as J & C P r o d u c t s  Co. As o f  J u l y  1 9 8 3 ,  Quinn had 

imp0 r t ed staple guns  and had s o l d  a l l  o f  them except . ( F i n d i n g  o f  

F a c t  1 1 1 ;  C u r c i o ,  CX 1 3 6 ,  pp. 6 - 7 ,  1 7 ,  27 ) .  'The marking on t h e  staple gun 

imported  by Quinn i n d i c a t e s  o n l y  "Made i n  Taiwan." 

- 221 

(CPX 3 9 a ,  39b) .  

The presiding off icer  has d e t e r m i n e d  t h a t  Taiwan R o y a l  s h o u l d  
be t e r m i n a t e d  from t h i s  i n v e s t i g a t i o n  f o r  lack o f  Commission 
j u r i s d i c t i o n  Over i t  and i n s u f f i c i e n t  p r o o f  o f  i m p o r t a t i o n .  
S e e  J u r i s d i c t i o n ,  s u p r a .  - - 
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Respondent  Tab  Merchandise  i m p o r t s  s t a p l e  gun t a c k e r s  f rom B u f f a l o  

The packaging  o f  t h i s  staple gun is T o o l ,  a t r a d i n g  company i n  Taiwan. 

marked as B u f f a l o  Brand. The marking on t h e  s t a p l e  gun i t s e l f  i n d i c a t e s  

(c) o n l y  "Made i n  Taiwan." As o f  J u l y  1983, Tab had s o l d  B u f f a l o  

(c) s t a p l e  gun tackers,  and had a p p r o x i m a t e l y  i n  i w  e n t o r y .  ( F i n d i n g  

o f  F a c t  112; CPX 52). 

On F e b r u a r y  20, 1982, r e s p o n d e n t  Central Hardware o r d e r e d  

s t a p l e  g u n s  from T e s t - R i t e  I n t e r n a t i o n a l  i n  Taiwan. These  s t a p l e  

guns were l a t e r  imported  by C e n t r a l  Hardware, and as o f  January  31, 1983, 

u n i t s  had been  s o l d ,  and remained i n  i m e n t o r y .  (SX 4, p. 3). 

The packaging  o f  t h e  s t a p l e  gun purchased  f rom T e s t - R i t e  I n t e r n a t i o n a l  is 

marked w i t h  t h e  name C e n t r a l  Hardware. The staple gun i t s e l f  is marked 

o n l y  w i t h  a removable  s t i c k e r  s t a t i n g  "Made i n  Taiwan." (CPX 42). In 

March 1983, C e n t r a l  Hardware purchased  s t a p l e  guns  f r o m  Western U n i v e r s a l  

(Taiwan) L t d .  i n  Taiwan. ( F i n d i n g  o f  F a c t  105). T h e s e  s t a p l e  guns are marked 

"Made i n  Taiwan" and t h e i r  packaging  is marked Western U n i v e r s a l  X e r c a n t i l e  

L td .  (CPX 43). 

During 1982 and 1983, r e s p o n d e n t s  Western  Auto ,  F r e d  Meyer ,  L.G. Cook 

and S t o p  6 Shop d i r e c t l y  imported  s t a p l e  gun tackers f rom T e s t - R i t e  I n t e r -  

(c) n a t i o n a l .  Western  Auto has  imported  a p p r o x i m a t e l y  staple gun t a c k e r s ,  

which are marked " T e s t - R i t e ,  Made in Taiwan." ( F i n d i n g  o f  F a c t  104, CPX 54). 

I n  J u l y  1982, F r e d  Meyer imported  

I n t e r n a t i o n a l ,  of which i t  had less t h a n  

1983. ( F i n d i n g  o f  F a c t  106; SX 11). Respondent  L.G. Cook imported  a p p r o x i -  

(c)  

(c) 

s t a p l e  gun tackers f r o m  T e s t - R i t e  

remain ing  i n  i m e n t o r y  as o f  June 

'r) m a t e l y  s t a p l e  guns  from T e s t - R i t e  I n t e r n a t i o n a l  between August 1982 and 
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February 1983. (Finding o f  F a c t  107). 

s o l d  s t a p l e  gun tackers f o r  , and as of i t s  last i n v e n t o r y ,  

had s t a p l e  gun t a c k e r s  remaining i n  s t o c k .  (SX 19). Stop & Shop has 

i m p b  r t ed approximately  s t a p l e  guns from T e s t - R i t e  I n t e r n a t i o n a l  

(Finding o f  F a c t  110). The packaging o f  t h i s  s t a p l e  gun is marked "Dis- 

t r i b u t e d  by T e s t - R i t e  Products  Corp.,'' and t h e  s t a p l e  gun i t se l f  i s  marked 

w i t h  a removable sticker which states "Made i n  Taiwan." (CPX 37). As of May 

1983, S t o p  b Shop had s o l d  approximately  s t a p l e  g u n s ,  and e s t i m a t e d  i t s  

end-of-year i n v e n t o r y  f o r  1982 t o  be u n i t s .  (SX 12). 

S i n c e  September 1982 i t  has 

Respondent Meijer has purchased T e s t - R i t e  s t a p l e  guns from respondent 

L.G. Cook. I n  October 1982, Meijer purchased s t a p l e  guns from L. G. 

Cook. (Finding o f  F a c t  109). The package i s  marked " D i s t r i b u t e d  by T e s t - R i t e  

Products  Corp." and t h e  s t a p l e  gun i tself  i s  marked w i t h  both " T e s t - R i t e "  and 

"Made in Taiwan." As of F e b r u a r y ,  1983, Meijer had remaining i n  

i n v e n t o r y .  (SX  21). 

Respondent Ranch Wholesale h a s  purchased approximately  s t a p l e  guns 

from Alltrade, Inc., at a c o s t  of . (Finding of F a c t  108). 
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Domestic I n d u s t r y  

D e f i n i t i o n  

In cases i n  which trademark in f r ingement  c o n s t i t u t e s  t h e  a l l e g e d  

u n f a i r  method o f  c o m p e t i t i o n  o r  u n f a i r  a c t ,  t h e  Commlssion has d e f i n e d  

the r e l e v a n t  d o m e s t i c  i n d u s t r y  f o r  purposes  of 5337 t o  b e  t h a t  p o r t i o n  

o f  compla inant ' s  o p e r a t i o n s  devoted  t o  t h e  e x p l o i t a t i o n  o f  the trademark 

r i g h t s  a t  i s s u e .  C e r t a i n  Coin-Operated Audiw i s u a l  Games and Components 

T h e r e o f ,  Inv. No. 337-TA-87 ( 1 9 8 1 )  (Games I ) ;  C e r t a i n  A i r t i g h t  C a s t - I r o n  

Stoves, Im. No. 337-TA-69 ( 1 9 8 1 )  ( S t w e s ) .  I n  a p p r o p r i a t e  cases, t h e  

Commlssion h a s  r e f i n e d  t h i s  d e f i n i t i o n  t o  be t h e  segment o f  t h e  i n d u s t r y  

which i s  t h e  target o f  the u n f a i r  acts and practices. S t w e s ,  supra.  

T h i s  e x p l o i t a t i o n  i n c l u d e s  manufac ture ,  d i s t r i b u t i o n  and sale o f  t h e  

s u b j e c t  art icles .  The exact d e f i n i t i o n  o f  t h e  d o m e s t i c  i n d u s t r y  f o r  pur- 

p o s e s  o f  5337 i s  based upon c o n s i d e r a t i o n  o f  the r e a l i t i e s  o f  the market- 

place i n  a p a r t i c u l a r  case. C e r t a i n  Apparatus f o r  t h e  Continuous P r o d u c t i o n  

o f  Copper Rod, IXN. No. 337-TA-52 (1979) .  

Arrow's manufac tur ing  fac i l i t i es  are l o c a t e d  i n  Saddle  Brook ,  New Jersey. 

T h e s e  fac i l i t i es  are devoted  t o  t h e  d e s i g n ,  m a n u f a c t u r e ,  a s s e m b l y ,  i n s p e c t i o n ,  

packaging and repair o f  a l l  Arrow p r o d u c t s .  

a l l  o f  i t s  staplers and staples, Arrow also  b u i l d s  t h e  m a j o r i t y  o f  i t s  t o o l s ,  

I n  a d d i t i o n  t o  manufacturing 

d i e s ,  j i g s ,  f i x t u r e s  and o t h e r  equipment. ( F i n d i n g s  o f  F a c t  1 1 3 ,  1 2 1 ,  125) .  

Complainant manufac tures  a n  e n t i r e  l i n e  o f  t a c k e r s  which are a l l  o f  

similar a p p e a r a n c e ,  which i n c l u d e  the T-50,  T-55,  JT-21, T-18,  T-25,  T-37, 
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and T-75. The T-18, T-25, T-37, and T-75 are a l l  wire tackers which are 

speci f ica l ly  designed f o r  tack ing  electrical wire. The end market f o r  

these tackers i s  p r i m a r i l y  t h e  s p e c i a l t y  t r a d e s ,  and t h e r e  i s  no evidence 

that any imported tackers copy t h e s e  specialty staple guns. (F indings  of 

F a c t  1 1 8 ,  119). The pres ident  o f  Arrow i d e n t i f i e d  t h e  T-50 as t h e  f l a g s h i p  

o f  t h e  l i n e ,  and i t  i s  t h e  T-50 that i s  t h e  most a d v e r t i s e d  by complainant 

and the  most copied by the  imported tackers. (Finding of F a c t  117).  Thus, 

the market f o r  t h e  T-50 i s  t h e  home owner, d o - i t - y o u r s e l f e r ,  and the T-50 

and i t s  market are t h e  target o f  t h e  imported product.  (F indings  o f  F a c t  

17, 1 9 ,  20). However, Mr. Abrams a l s o  t e s t i f i e d  t h a t  there have been 

imports  r e c e n t l y  o f  c o p i e s  o f  Arrow's T-55, JT-21, and HT-50 t a c k e r s .  

(Abrams, Tr .  180-81). 

The Commission has, on o c c a s i o n ,  d e f i n e d  t h e  domest ic  industry  t o  be 

less than a l l  of the  domestic  o p e r a t i o n s  devoted t o  t h e  e x p l o i t a t i o n  o f  

t h e  p r o p r i e t a r y  r i g h t s  sought t o  be protec ted .  Thus, i n  C e r t a i n  Headboxes 

and Papermaking Machine Forming S e c t i o n s  f o r  t h e  Continuous Production o f  

Paper, and Components Thereof ,  Irnr. No. 337-TA-82 (1981)  (Headboxes) the 

Commission found t h e  domest ic  industry  t o  c o n s i s t  o f  on ly  one o f  two 

products manufactured by complainant i n  accordance w i t h  t h e  s u i t  patents .  

Although a patent-based case, t h e  a n a l y s i s  o f  t h e  Commission i s  a p p l l c a b l e  

here: 

[Olur f o c u s  under s e c t i o n  337 i n  pacent  cases i s  on i n j u r y  
caused by infringing imports t o  t h e  domest ic  i n d u s t r y  producing 
art icies ,  covered by t h e  p a t e n t ,  which compete w i t h  t h e  s u b j e c t  
imports.  Thus, we cannot look  j u s t  at  t h e  domest ic  f ac i l i t i es  
devoted t o  t h e  product ion of a l l  headboxes made i n  accordance 
w i t h  t h e  ... patents .  To do 80 would n o t  f o c u s  on t h e  a c t u a l  
p o i n t  a t  which t h e  i n f r i n g i n g  imports  hsve an adverse  impact. 
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4 
I 

Rather ,  wa murt i d e n t i f y  s p e c i f i c a l l y  t h a t  p o r t i o n  o f  complain- 
a n t ' s  fac i l i t ies  which produces art icles  under t h e  patents  i n  
suit and which i s  adverse ly  a f f e c t e d  by t h e  I n f r i n g i n g  imported 
articles Upon t h a t  segmant only  should we assess the  econoadc 
impact which t h e  unauthorized importa t ion  and sales have on t h e  
l e g a l  monopoly o f  t h e  patent  h o l d e r ,  

Id. a t  29. - 
I n  v i e w  o f  the  fact t h a t  only  complainant 's  T-50, T-55 and JT-21 

compete i n  t h e  same home owner, do- i t -yourse l fer  market, have t h e  same 

c o n f i g u r a t i o n  f o r  which complainant c la ims  a trademark, and are the 

items i n  Arrow's l i n e  which are being copied by imported products ,  I 

f i n d  t h a t  t h e  domestic industry  c o n s i s t s  o f  complainant 's  fac i l i t ies  

devoted t o  t h e  d e s i g n ,  manufacture, d i s t r i b u t i o n ,  packaging, and sale 

231 o f  t h e  Arrow T-50, T-55 and JT-21 staple gun tackers.- 

(C) O f  Arrow's t o t a l  o f  employees, approximately are engaged 

f u l l  time i n  t h e  manufacture o f  T-50 staple gun tackers. I n  a d d i t i o n ,  a 

number o f  employees are Involved i n  the manufacture o f  the T-50 l i n e  o f  

staples, which f i t  t h e  T-50 as well as o t h e r  Arrow staple guns. (Finding of 

Fact 114) .  Arrow a l s o  maintains  a nationwide sales d i s t r i b u t i o n  network 

(C) c o n s i s t i n g  o f  sales r e p r e s e n t a t i v e s  who s e l l  only  Arrow products ,  

inc luding  the T-50. (Finding o f  F a c t  115) .  Mr. Abrams estimated that 

- 231 During t h e  course  o f  t h e  h e a r i n g ,  Mr. Abrams test i f ied t h a t  t h e  
Arrow hammer tacker, HT-50 is a l s o  being copied  by Taiwanese 
imports. (Abrams, Tr .  180) .  Although t h i s  tacker bears some of the  
same f e a t u r e s  as t h e  T-50, t h e  staff a l l e g e s  t h a t  i t  does not  have 
t h e  same degree  o f  similarity o r  funct ion  as t h e  T-50. (Poathearing 
B r i e f  of t h e  Commission i n v e s t i g a t i v e  a t t o r n e y ,  p. 49 n . l ) *  I n  
a d d i t i o n ,  complainant does n o t  allege t h a t  t h e  HT-50 comprises a 
p o r t i o n  o f  t h e  domestic  i n d u s t r y ,  o r  t h a t  it i s  i n j u r e d  by i n f r i n g i n g  
imports. Thus, I do not  c o n s i d e r  t h e  Arrou HT-50 t o  be included i n  
t h e  doraestic  industry  f o r  purposes o f  t h i s  i n v e s t i g a t i o n .  
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Arrow has i n v e s t e d  about 

approximately  80% o f  t h e  t ime f o r  t h e  manufacture of  t h e  T-50. 

Fact 123)  . 

m i l l i o n  i n  capital equipment which  i s  used 

(Finding of 

The r e c o r d  does not i n d i c a t e  what p o r t i o n  o f  Arrow's o p e r a t i o n s  are 

devoted t o  the manufacture o f  t h e  T-55 and t h e  JT-21. N e v e r t h e l e s s ,  i t  

appears from the r e c o r d  t h a t  t h e  T-50 i s  Arrow's largest selling item, 

and t h a t  t h e  v a s t  majority o f  imported staple gun t a c k e r s  have been c o p i e s  

o f  the T-50. 

E f f i c i e n t  and Economic Operat ion 

S e c t i o n  337 r e q u i r e s  complainant t o  e s t a b l i s h  t h a t  t h e  domest ic  

i n d u s t r y  i s  e f f i c i e n t l y  and e c o n o m i c a l l y  operated.  The f a c t o r s  re- 

l e v a n t  t o  an e v a l u a t i o n  o f  economic and e f f i c i e n t  o p e r a t i o n  i n c l u d e :  

(1) use o f  modern equipment and procedures ;  ( 2 )  s u b s t a n t i a l  irnrest- 

ment i n  research and development; ( 3 )  p r o f i t a b i l i t y  o f  t h e  r e l e v a n t  

product l i n e ;  (4)  e f f e c t i v e  q u a l i t y  c o n t r o l  programs; and ( 5 )  i n c e n t i v e  

compensation and fringe b e n e f i t  programs f o r  employees. 

for Extruding P l a s t i c  Tubing,  Inv. No. 337-TA-110 ( 1 9 8 2 )  ( P l a s t i c  Tubing) ;  

C e r t a i n  Methods 

Games 11, -' s u p r a -  C e r t a i n  Automatic Crankpin G r i n d e r s ,  Inv. No. 

337-TA-60 (1979) .  

The Arrow F a s t e n e r  Co. was s t a r t e d  i n  t h e  1920 's  by i t s  founder ,  Morris 

Abrams, i n  t h e  basement o f  h i s  house. As t h e  b u s i n e s s  grew,  Mr. Abrams 

moved t o  a s m a l l  f a c t o r y  i n  New York,  cont inued t o  a c q u i r e  staple formlng 

machines,  and began t o  h i r e  employees. The T-50 staple gun was i n t r o -  

duced i n  t h e  1950's .  The c u r r e n t  Arrow f a c i l i t y  i n  S a d d l e  Brook, New 
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Jersey was built s i x t e e n  years ago and c o n s i s t s  of 250,000 square  feet.  

The company OMS t h i r t y  acres o f  proper ty ,  on which t h e r e  i s  an a d j a c e n t  

bui lding c o n s i s t i n g  of  200,000 square f e e t ,  

leased, but i s  mai lab le  f o r  t h e  continued growth of t h e  company. 

company has never borrowed money o r  mortgaged i t s  property.  

Fact 113, 120). 

This  bui lding i s  c u r r e n t l y  

The 

(Findings  of 

The e n t i r e  manufacturing process  of the  T-50 i s  carried out  a t  

Arrow's fac i l i t ies  i n  New Jersey. 

guns and staples,  Arrow b u i l d s  most o f  i t s  tools, dies and o t h e r  equip- 

ment. The main equipment used t o  manufacture staple guns inc ludes  lathes,  

mi l l ing  machines,  g r i n d e r s ,  punch presses, p l a t i n g  machines, heat treating 

f u r n a c e ,  spinning machine, and s h r i n k  wrapping machine. The capital irxwest- 

ment IR these machines i s  approximately m i l l i o n ,  p lus  

i n  t o o l s .  

p r o d u c t s ,  but manufacture of t h e  T-50 accounts  f o r  about 70-80% o f  the use.  

Three years ago, Arrow purchased a new p l a t i n g  machine a t  a c o s t  i n  excess 

of , I n  order  t o  accommodate t h i s  machine, i t  was necessary  t o  add 

an e x t e n s i o n  t o  t h e  bui ld ing .  More than 50% o f  the  plating equipment i s  

devoted t o  manufacture o f  t h e  T-50. (F indings  o f  Fact 121, 123, 125, 126). 

In a d d i t i o n  t o  manufacturing staple 

The machinery and t o o l s  are used f o r  a l l  o f  Arrow's f a s t e n i n g  

Arrow has continued t o  modernize i t s  manufacturing equipment, parti- 

c u l a r l y  i t s  dies. By developing imprwed d l e s ,  Arrow has been able t o  

irnprwe the q u a l i t y  o f  i t s  products ,  w h i l e  ach iev ing  a larger output and 

r e d u c t i o n  i n  labor c o s t s .  With i t s  modern dies ,  Arrow i s  able to  manu- 

(C) f a c t u r e  ' p a r t e  per day. There are more than one of each d i e  on 
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hand t o  allcu c o n t i n u o u s  o p e r a t i o n  i n  t h e  e v e n t  of repairs o r  breakdowns. 

At t h i s  rate of  m a n u f a c t u r e ,  Arrow can  produce a y e a r ' s  supply  o f  the 

colapoasanes f o r  t h e  T-58 in about  months. (F inding  o f  Fact 126). 

Tha assembly of t h e  T-50 is semi-automatic .  Many procedures  are done 

by hand t o  e n s u r e  u n i f o r m l y  high q u a l i t y .  Arrow performs a l l  of  i t s  own 

heat treatbrig, main ly  f o r  q u a l i t y  c o n t r o l  purposes.  

ind iv idua l ly  racked by hand f o r  heat treating t o  e n s u r e  uni form e x p o s u r e ,  

C e r t a i n  parts are 

and t h e r e f o r e ,  uniform hardness  o f  t h e  t r e a t e d  p a r t .  T h i s  m e t i c u l o u s  

racking procedure  s e d u c e s  wear and tear on the  product.  

124). 

(Finding of Fact 

Ca?xf@S Q U t  r i g i d  q u a l i t y  c o n t r o l  i n s p e c t i o n s  at e v e r y  stage of 

the manufacturing p r o c e s s .  I n  t h e  stamping and punch press depar tment ,  

inspectors examine the parts be ing  stamped by t h e  d i e s  t o  e n s u r e  t h a t  they 

tc! are w i t h i n  established t o l e r a n c e s .  T h e s e  t o l e r a n c e s  are h e l d  t o  o f  a n  

inch. On the assembly l i n e ,  there are about  f i f t y  employees who o n l y  i n s p e c t  

parts.  Far every awing and wearing p a r t ,  e.g., t r i g g e r ,  p l u n g e r ,  staple 

channel ,  these is 1100% i n s p e c t i o n  o f  e v e r y  staple gun t o  e n s u r e  proper 

assembly and functian.  B a e r y  product  manufactured by Arrow i s  loaded w i t h  

stapiee, f i r e d  and o p e r a t e d  t o  e n s u r e  t h a t  t h e  mechanism o p e r a t e s  p r o p e r l y .  

I n  a d d i t i o n ,  e v e r y  staple gun is hand p o l i s h e d  and i n s p e c t e d  f o r  n i c k s  

and acratebss b e f o r e  packaging.  ( F i n d i n g s  of Fact 130, 131). 

The repair ckpartmnent i s  t h e  smallest part of Arrowss o p e r a t i o n s .  T h e r e  

([:; emplcsyacs r e s p o n s i b l e  f o r  r e p a i r i n g  a l l  Arrow p r o d u c t s  s o l d  n a t i o n -  

widan 

P r d W t a  frwenfarye T h e r e  fs a b o u t  a month i r w e n t o r y  of raw steel 

AXPOW d m  m a i n t a i n s  a s h i p p i n g  depar tment ,  and keeps a l l  Of i t s  

baJnd a f l  t%laes 60 m e u m  that a l l  o r d e r s  can be sh ipped proWtlY* 
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The w h o l e s a l e  p e k e  of t h e  Arrow T-50 has i n c r e a s e d  from $6.25 i n  t h e  

1950's to $;sO,80 k n  1983. M E a  Abrms attributes t h i s  small i n c r e a s e  in 

price co cont inuous m s d e r n i z a c i o n  i n  w c h i n e r y  and procedures, i n c l u d i n g ,  

automizatlon and imprweed asaembXy t e c h n i q u e s .  (Finding of F a c t  129). 

Arrow manufactures approximately million '6-50 staple gun tackers p e r  

year on one s h i f e  w i t h  and assembly l ines.  T h i s  capacity c o u l d  

be expanded w i t h  ea5e, (Finding o f  Fact 127), The T-50 has been a p r o f i t a b l e  

item i n  Arrow's l i n e  of prsducea. The t r e n d  of sales of t h e  T-58 w e t  the 

years s i n c e  its i n t r o d u c t i o n  has shorn an i n c r e a s e  o f  approximately  

per year. la 1980-81 there was a s l i g h t  decrease i n  sales due t o  t h e  

r e c e s s i o n  in t h e  c o n s t r u c t i o n  i n d u s t r y o  The T-5Q has c u s t o m a r i l y  bean 

Arrow's largest e e l P i n g  staple gun, a l t h o u g h  h i s t o r i c a l l y  a l l  of i t s  staple 

(c) guns hsva been p r o f i t a b l e ,  Arrow makes approximately  p r o f i t ,  o r  

(C> per staple gun on i t s  T-SO, on annual  sales o f  about  m i l l i o n .  (F inding 

of F a c t  128) .  

QKR the bas%@ sE t h e  f o r e g o i n g ,  P d e t e r m i n e  t h a t  t h e  dometic  industry ,  

as defined rabnve, is efficiently and econodcah%y o p e r a t e d ,  
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I n j  ury  

I n  o r d e r  t o  p r e v a i l  under S e c t i o n  3 3 7 ,  c o m p l a i n a n t  must e s t a b l i s h  

not  o n l y  that r e s p o n d e n t s  have engaged i n  u n f a i r  methods o f  c o m p e t i t i o n  

and committed u n f a i r  acts ,  but a l s o  t h a t  r e s p o n d e n t s '  u n f a i r  methods o f  

c o m p e t i t i o n  and u n f a i r  acts have the effect  o r  tendency  t o  d e s t r o y  o r  

s u b s t a n t i a l l y  i n j u r e  t h e  d o m e s t i c  i n d u s t r y .  P r o o f  o f  i n j u r y  must be 

made i n d e p e n d e n t l y  o f  p r o o f  o f  an  u n f a i r  act. C e r t a i n  Spring Assemblies 

and Components T h e r e o f ,  and Methods o f  T h e i r  M a n u f a c t u r e ,  IN. No. 337- 

TA-88, a t  43-44 ( 1 9 8 1 )  ( S p r i n g  Assemblies). Thus ,  c o m p l a i n a n t  has t h e  

burden b o t h  o f  proving  i n j u r y  t o  t h e  d o m e s t i c  i n d u s t r y ,  and o f  e s t a b l i s h -  

i n g  a c a u s a l  c o n n e c t i o n  between t h e  i n j u r y  and t h e  p r o d u c t s  imported by 

r e s p o n d e n t s  . - I d .  

S e v e r a l  f a c t o r s  are r e l w a n t  t o  a d e t e r m i n a t i o n  o f  i n j u r y  t o  the d o m e s t i c  

i n d u s t r y ,  i n c l u d i n g :  ( 1 )  l o s t  c u s t o m e r s ;  ( 2 )  d e c l i n i n g  sales; ( 3 )  volume o f  

imports  and r a t i o  o f  sales o f  t h e  imported product  t o  t h e  d o m e s t i c  p r o d u c t ;  ( 4 )  

u n d e r s e l l i n g ;  ( 5 )  d e c r e a s e d  p r o d u c t i o n  and p r o f i t a b i l i t y ;  and ( 6 )  price de- 

p r e s s i o n  o f  the d o m e s t i c  product .  C e r t a i n  Drill P o i n t  Screws f o r  Drywall 

C o n s t r u c t i o n ,  IIN. No. 337-TA-116, a t  18  ( 1 9 8 2 ) ;  S p r i n g  A s s e m b l i e s ,  s u p r a ,  a t  

42-49;  C e r t a i n  F l e x i b l e  Foam S a n d a l s ,  IM No. 337-TA-47, FtD a t  4 ( 1 9 7 9 ) ;  

C e r t a i n  Roller U n i t s ,  IM . No. 337-TA-44, a t  1 0  ( 1 9 7 9 ) ;  R e c l o s a b l e  P l a s t i c  B a g s ,  

Iw.  No. 337-TA-22, a t  1 4  ( 1 9 7 7 ) ;  C o n v e r t i b l e  Game T a b l e s ,  T.C. Pub. 7 0 5 ,  a t  

16-17 ( 1 9 7 4 ) ;  and L i g h t w e i g h t  Luggage,  T.C. Pub. 4 6 3 ,  a t  7 (1972) .  
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I n  t h i s  I n v e s t i g a t i o n ,  i t  i s  n e c e s s a r y  t o  c o n s i d e r  whether i t  i s  p r o p e r  

t o  a g g r e g a t e  t h e  impact o f  imports by parties who have been terminated from 

the( i w e s t i g a t i o n  on t h e  b a s i s  o f  a s e t t l e m e n t  agreement. Immediately p r i o r  

t o  the hearing i n  t h i s  inv e s t i g a t i o n ,  T e s t - R i t e  I n t e r n a t i o n a l  (Taiwan) Ltd .  

and T e s t - R i t e  P r o d u c t s  Corp., t o g e t h e r  w i t h  i t s  Taiwanese manufac turers  o f  

the a c c u s e d  staple g u n ,  Upmaster and Q u a l i t y  Master, and many o f  i t s  U n i t e d  

States c u s t o m e r s ,  e n t e r e d  i n t o  a s e t t l e m e n t  agreement w i t h  Arrow, t h e r e b y  

t e r m i n a t i n g  these respondents  from t h e  i n v e s t i g a t i o n .  - S e e  P r o c e d u r a l  H i s t o r y ,  

supra.  I n  a d d i t i o n ,  s e v e r a l  o f  t h e  r e s p o n d e n t s  who remain i n  t h i s  i x w e s t i -  

g a t i o n  have imported or purchased o n l y  T e s t - R i t e  staple guns. ( F i n d i n g s  of 

F a c t  1 0 4 ,  106-110).  F i n a l l y ,  t h e  r e c o r d  d i s c l o s e s  s e v e r a l  companies i n  t h e  

United States who were n o t  j o i n e d  as r e s p o n d e n t s  i n  t h i s  i n v e s t i g a t i o n  who 

have imported staple guns from T e s t - R i t e .  (F inding  o f  F a c t  143) .  The 

e v i d e n c e  demonstra tes  t h a t  t h e  m a j o r i t y  o f  imports  o f  t h e  accused  staple 

gun tackers o r i g i n a t e d  from T e s t - R i t e ,  

The Commission has conc luded t h a t ,  depending on t h e  facts o f  a g i v e n  

case, e v i d e n c e  of i m p o r t s  by set t l ing r e s p o n d e n t s  w i l l  b e  r e l e v a n t  t o  a 

d e t e r m i n a t i o n  o f  i n j u r y :  

We do n o t  i n t e n d  t o  d i s c o u r a g e  t h e  amicable s e t t l e m e n t  
o f  s e c t i o n  337 a c t i o n s .  We c o n c l u d e  t h a t  i n j u r y  f rom 
i m p o r t s  by parties t e r m i n a t e d  f rom a n  i n v e s t i g a t i o n  W i l l  
as a g e n e r a l  r u l e  be r e l e v a n t  t o  t h e  "effect"  o f  imported 
d e v i c e s ,  when t h e r e  i s  some i n d i c a t i o n  t h a t  an " u n f a i r  act" 
has o c c u r r e d .  I n  a d d i t i o n ,  import c o m p e t i t i o n  i s  a n  
economic f a c t o r  r e l e v a n t  t o  o u r  c o n s i d e r a t i o n  of tendency 
t o  i n j u r e .  F o r  example, t h e  p r e s e n c e  o f  s i g n i f i c a n t  
import  c o m p e t i t i o n  may b e  an i n d i c a t i o n  t h a t  a d o m e s t i c  
i n d u s t r y  i s  v u l n e r a b l e  t o  i n j u r y .  A s l i g h t  i n c r e a s e  
i n  u n f a i r  import c o m p e t i t i o n  c o u l d  have a d i s p r o p o r t i o n a t e  
f u t u r e  impact, and t h i s  c i r c u m s t a n c e  c o u l d  s u s t a i n  a 
f i n d i n g  o f  tendency  t o  i n j u r e .  
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Food Slicers and Components Thereof ,  Inv. No. 337-TA-76, a t  19 (1981)  

(Food Slicers). S i m i l a r l y ,  t h e  Court of Appeals  f o r  t h e  F e d e r a l  C i r c u i t  

has h e l d  that d e t e r m i n a t i o n  of the e x i s t e n c e  of a domest ic  i n d u s t r y  

f o r  purposes o f  S e c t i o n  337 should be made a t  the  time o f  t h e  f i l i n g  

o f  the c o m p l a i n t ,  rather than a t  the time the Commission r e n d e r s  i ts  

d e c i s i o n .  Bally/Midway Mfg. Co. V .  U.S. I n t e r n a t i o n a l  Trade Commission, 

219 U . S . P . Q .  97 (C.A.F.C. 1983) .  The d e f i n i t i o n  o f  t h e  domest ic  i n d u s t r y  

in t h i s  i w e s t i g a t l o n  i s  focused on the p o r t i o n  o f  c o y p l a i n a n t ' s  o p e r a t i o n s  

producing the art icles  p r o t e c t e d  by t h e  trademark and which i s  a d v e r s e l y  

affected by t h e  i n f r i n g i n g  imports .  A d e t e r m i n a t i o n  o f  i n j u r y ,  on t h i s  

t h e o r y ,  should be made at t h e  same p o i n t  i n  time as t h e  domest ic  I n d u s t r y  

i s  def ined.  Thus, a n  assessment  of i n j u r y  must i n c l u d e  imports by respondents  

who were importing the  accused staple guns i n t o  the  United States at t h e  

commencement o f  t h i s  i n v e s t i g a t i o n ,  o r  were subsequent ly  d i s c w e r e d  and 

j o i n e d ,  i r r e s p e c t i v e  o f  the i r  subsequent t e r m i n a t i o n .  

S u b s t a n t i a l  I n j u r y  

(a) L o s t  Customers 

Many o f  t h e  respondents  i n  t h i s  i n v e s t i g a t i o n  are customers of Arrow 

f o r  t h e  T-50. I n  about September o r  O c t o b e r  1 9 8 2 ,  s e v e r a l  Arrow salesman 

became aware o f  t h e  fact t h a t  a T-50 l o o k - a l i k e  manufactured i n  Taiwan 

had e n t e r e d  t h e  market. 

t h a t  t h e  Taiwanese staple gun was c o n s i d e r a b l y  lower  p r i c e d  than t h e  T-50 

and because  It looked e x a c t l y  l i k e  t h e  T-50, customers would n o t  know t h e  

d i f f e r e n c e .  ( F i n d i n g s  of F a c t  1 3 5 ,  136) .  Thus,  t h e r e  i s  ample e v i d e n c e  on 

t h i s  r e c o r d  t h a t  many o f  Arrow's customers  have purchased a s m a l 1 e r v o l u m e  

These salesmen were advised by t h e i r  customers 
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of T - 5 0 ' ~  d u r i n g  the past y e a r ,  and have began t o  p u r c h a s e  t h e  Taiwanese 

staple guns.  ( F i n d i n g  o f  F a c t  137). F o r  example ,  respondent  Western Auto 

(c> purchased a p p r o x i m a t e l y  fewer Arrow T-50 staple guns between October  

1982 and May 1983 t h a n  i t  had during t h e  same p e r i o d  one y e a r  earlier. The 

r e c o r d  a l s o  shows that Western  Auto purchased  about  staple guns f rom 

T e s t - R i t e  between O c t o b e r  1982 and A p r i l  1983. ( F i n d i n g s  of  F a c t  104, 137).  

A similar p a t t e r n  h a s  o c c u r r e d  w i t h  s e v e r a l  of Arrow's custgmers.  

of F a c t  137). 

(c> 

( F i n d i n g  

( b )  D e c l i n i n g  S a l e s  

The p r e s i d e n t  o f  Arrow t e s t i f i e d  t h a t  t h e  T-50 has h i s t o r i c a l l y  been  

Arrow's l e a d i n g  item i n  volume o f  sales,  and t h a t  t h e  company has h i s t o r i c a l l y  

averaged a b o u t  annual  growth.  (Abrams, T r .  122-28). U n t i l  r e c e n t l y ,  

sales o f  the T-50 have been t h e  largest  and have grown t h e  most. (SX 7). 

However, w e r  the past year,  sales of  the T-50 have d e c l i n e d ,  and t h e  

d o l l a r  v a l u e  o f  t h o s e  sales i n c r e a s e d  o n l y  s l i g h t l y ,  compared t o  Arrow's 

o t h e r  s taple  gun p r o d u c t s  f o r  which  volume o f  sales i n c r e a s e d  a t  a b o u t  t h e  

h i s t o r i c  rate.  ( F i n d i n g s  o f  F a c t  138, 139). I n  a n  e f f o r t  t o  meet t h e  

price c o m p e t i t i o n  f rom t h e  Ta iwanese  tackers, Arrow has begun t o  promote 

sales of i t s  T-55, which i s  c o m p e t i t i v e  w i t h  t h e  T-50, but  cheaper t o  

produce. (Abrams, T r .  125-27). This promot ion  was s u c c e s s f u l ,  i n  t h a t  

sales o f  t h e  T-55 i n c r e a s e d  dramatically. ( I d . ;  CX 110). - 
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( c )  Volume of I m p o r t s  

Complainant estimates t h a t  Arrow claims a b o u t  85% o f  t h e  market 

€or hewy duty  s taple  gun t a c k e r s .  

Abrams' e x p e r i e n c e  in the f i e l d  and on knowledge t h a t  Arrow pro- 

d u c t s  are d i s t r i b u t e d  i n  about  90% o f  t h e  r e t a i l  o u t l e t s  which market  

t h i s  t y p e  o f  p r o d u c t ,  and t h a t  many o f  t h e s e  o u t l e t s  carry o n l y  Arrow 

p r o d u c t s ,  o r  Arrow and one  o t h e r  c o m p e t i t i v e  l i n e ,  s u c h  as S w i n g l i n e ,  

Duo-Fast o r  B o s t i c h .  ( F i n d i n g s  of F a c t  1 4 0 ,  141). Annual sales of t h e  

Arrow T-50 have  c u s t o m a r i l y  been  c l o s e  t o  m i l l i o n  u n i t s  p e r  year. 

( F i n d i n g s  o f  F a c t  138, 1 4 2 ) .  However, f o r  purposes  of d e f i n i n g  I n j u r y  t o  

the d o m e s t i c  i n d u s t r y ,  I c o n c l u d e  t h a t  Arrow had 100% o f  t h e  market  f o r  

h e a y - d u t y  staple gun tackers which have  t h e  a p p e a r a n c e  of t h e  T-50. 

T h i s  estimate i s  based  o n  Mr. 

(C) 

The r e c o r d  i n d i c a t e s  that more t h a n  s taple  gun tackers 

which look l i k e  t h e  T-SO have been imported  i n t o  t h e  U n i t e d  S t a t e s  from 

Taiwan since a b o u t  August 1982. ( F i n d i n g  o f  Fact 144). Arrow states 

that between O c t o b e r  1982 t h r o u g h  June 1983 i t  s o l d  a b o u t  

staple guns i n  t h e  U n i t e d  S t a t e s .  (CX 110). T h u s ,  t h i s  volume Of imports 

I C )  T-50 

(C) r e p r e s e n t s  a p p r o x i m a t e l y  o f  the d o m e s t i c  market for  hemy-duty  S t a p l e  

guns.  

(d )  U n d e r s e l l i n g  

The w h o l e s a l e  price o f  t h e  Arrow T-50 i s  $10.80, and t h e  s u g g e s t e d  

r e t a i l  price I s  $21.60. ( F i n d i n g  o f  Fact 145). Mr. Abrams e s t i m a t e d  t h a t  

( c )  the c o s t  t o  m a n u f a c t u r e  t h e  T-50 i s  a p p r o x i m a t e l y  . (Abrams, T r .  209). 

77 



3' .  ~ o r l t r a s t ,  T e s t - R i t e  s e l l s  i t s  s taple  gun a t  w h o l e s a l e  pi ices  r a n g i n g  

tr4x-n a b o u t  t o  ( F i n d i n g  o f  F a c t  1 4 3 ) .  Moss has  imported 

( L J  staple guns  f rom i n  Taiwan at- prices r a n g i n g  from about  

, ( F i n d i n g s  o f  F a c t  1 4 7 ,  1 4 8 ) .  A t  t h e  r e t a i l  l eve l ,  t h e s e  

s t a p l e  guns have been s o l d  a t  f u l l  r e t a i l  prices i n  t h e  range o f  about  

$ 1 4 - 1 7 ,  and on sa le  at a b o u t  $9-12 .  (SX 4 ,  1 2 ,  1 9 ) .  

( e )  Decreased P r o d u c t i o n  and P r o f i t a b i l i t y  

i C i  Arrow h a s  t h e  capacity t o  manufac ture  a p p r o x i m a t e l y  m i l l i o n  

T-SO s t a p l e  guns  p e r  y e a r .  Mr. Abrams t e s t i f i e d  t h a t  t h i s  c u r r e n t  

!C) l w  e l  o f  p r o d u c t i o n  r e q u i r e s  months t o  m a n u f a c t u r e  t h e  

(C) parts and u s e s  one  s h i f t  o f  a b o u t  and assembly  lines. T h u s ,  

there is immediate  p o t e n t i a l  t o  i n c r e a s e  t h e  l e v e l  o f  p r o d u c t i o n  t o  meet 

any i n c r e a s e s  i n  demand. ( F i n d i n g  o f  F a c t  1 2 7 ) .  

However, sa les  o f  t h e  T-50 Over t h e  past t h r e e  y e a r s  have n o t  grown at: 

t h e i r  h i s t o r i c  rate. During 1 9 8 0 - 1 9 8 1 ,  t h e  d e c r e a s e  i n  sales was c a u s e d  by 

t h e  g e n e r a l  economic  r e c e s s i o n .  S i n c e  t h a t  time, sales of t h e  T-50 have 

n o t  i n c r e a s e d  a t  tne sane lweels as o t h e r  Arrow p r o d u c t s .  ( F i n d i n g s  o f  F a c t  

1 3 8 ,  1 3 9 ,  142). I n  a n  attempt t o  compete  w i t h  t h e  Ta iwanese  s t a p l e  g u n s ,  

Arrow h a s  promoted i t 6  T-55 by selling i t  at  near c o s t ,  f o r  a b o u t  $7 .99 .  

( F i n d i n g  of F a c t  149) .  
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(f) Price Depression 

S i n c e  about October 1982 ,  when Arrow first became aware o f  the 

importat ion of the accused Taiwanese staple guns,  many o f  Arrow's 

salesmen have been advised by customers t h a t  they would cont inue t o  

buy Arrow staple guns o n l y  i f  the price were lowered t o  meet the 

price o f  the Taiwanese tackers. (Finding of F a c t  146).  The wholesale  

price o f  the imported staple guns i s  lower than Arrow's c o s t  t o  produce 

t h e  T-50. 

On t h e  basis o f  t h e  foregoing  f a c t o r e ,  I determine that the 

operat ions  o f  complainant devoted t o  t h e  manufacture,  d i s t r i b u t i o n  

and sale o f  the T-50 have been s u b s t a n t i a l l y  i n j u r e d  by importat ion 

of the accused Taiwanese staple gun tackers. There i s  i n s u f f i c i e n t  

evidence on t h i s  record  w i t h  respect t o  Arrow's sales of the  T-55 or 

t h e  JT-21 o r  w i t h  respect t o  importa t ion  o f  staple guns which have 

the appearance of the T-55 o r  t h e  JT-21 to  make any f i n d i n g  o f  i n j u r y .  

Thus, I determine that complainant has not established t h e  e x i s t e n c e  of 

any i n j u r y  t o  that p o r t i o n  of t h e  domest ic  industry  devoted t o  t h e  

manufacture,  d i s t r i b u t i o n  and sale of t h e  To55 or  t h e  JT-21. 
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Tendency t o  S u b r t o n t i a l l y  I n j u r e  

The assessment of a tendency t o  injure t h e  domest ic  i n d u s t r y  may be 

conducted i n  l i g h t  o f  t h e  f o l l o w i n g :  

[A] showing o f  tendency t o  i n j u r e ,  w h i l e  not r e q u i r i n g  
proof  of past or  p r e s e n t  i n j u r y ,  r e q u i r e s  a clear showing 
of r e l e v a n t  c o n d i t i o n s  o r  c i r c u m s t a n c e s  from which pro- 
b a b l e  o r  l i k e l y  i n j u r y  i n  t h e  f u t u r e  c a n  reasonably be 
i n f e r r e d .  

C e r t a i n  Combination L o c k s ,  Xm. No. 337-TA-45, RD at  2 4  (1979) .  Commission 

precedent  i n d i c a t e s  t h a t  f o r e i g n  c o s t  advantage and product ion capacity 

demonstrate a p o t e n t i a l  i n j u r y ,  R e c l o s a b l e  P l a s t i c  Bags ,  - s u p r a ,  and f u r t h e r ,  

t h a t  a tendency t o  i n j u r e  may exist  i n  a s t r o n g  and growing i n d u s t r y  where 

the imports have a demonstrated a b i l i t y  t o  u n d e r s e l l  complainant 's  products.  

Panty Hose, T a r i f f  Commission Pub. No. 471 ( 1 9 7 2 ) .  As s t a t e d  i n  t h e  l e g i s l a t i v e  

h i s t o r y  of S e c t i o n  3 3 7 ,  "[wlhere u n f a i r  methods and acts have r e s u l t e d  i n  

c o n c e i v a b l e  l o s s  of sa les ,  a tendency t o  s u b s t a n t i a l l y  i n j u r e  such i n d u s t r y  has 

been e s t a b l i s h e d . "  Trade Reform A c t  o f  1 9 7 3 ,  Report  o f  t h e  House Corn. on Ways 

and Means, H. Rep. No. 93-571,  93d Cong., 1 s t  Sess., a t  7 8  ( 1 9 7 3 ) ,  citing I n  re 

Von Clem,  108 U.S.P.Q. 371 (C.C.P.A. 1955).  A tendency t o  s u b s t a n t i a l l y  i n j u r e  

may also be found where respondents h w e  s u b s t a n t i a l  c a p a c i t y  to  manufacture and 

e x p o r t ,  t o g e t h e r  w i t h  the  i n t e n t i o n  t o  e x p o r t  and u n d e r s e l l  t h e  domest ic  p r o d u c t ,  

r e s u l t i n g  in t h e  i n a b i l i t y  of complainant t o  compete e f f e c t i v e l y .  P l a s t i c  Tubing,  

supra . 
Although the largest volume of imports of t h e  accused staple guns o r i g i n a t e d  

from T e s t - R i t e ,  who e n t e r e d  i n t o  a s e t t l e m e n t  agreement w i t h  Arrow, t h e r e  i s  ample 
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e v i d e n c e  on t h i s  r e c o r d  t h a t  t h e r e  are o t h e r  s o u r c e s  i n  Taiwan f o r  i n -  

fringing s t a p l e  g u n s ,  Beginning  i n  e a r l y  1983, there i s  evidence o f  

imports from Taiwanese  t r a d i n g  companies ,  s u c h  as 9 

B u f f a l o  T o o l ,  Western U n i v e r s a l ,  Andrews I n t e r n a t i o n a l ,  X-Pole and Yung 

Shuo. ( F i n d i n g s  o f  F a c t  103, 111, 112, 144). It i s  n o t  clear OR t h i s  

r e c o r d  who i s  manufac tur ing  t h e s e  staple g u n s ,  b u t  I t  a p p e a r s  t h a t  there 

is more t h a n  one m a n u f a c t u r e r ,  and there are s e v e r a l  t r a d i n g  companies 

w h i c h  export  hand t o o i s ,  i n c l u d i n g  t h e  a c c u s e d  s taple  gun tackers. 

( F i n d i n g s  o f  F a c t  150, 1 5 1 ;  Abrams, Tr. 182-87; CPX 35, 42, 50, 53). 

i n  May 1 9 8 3 ,  Arrow r e c e i v e d  a le t ter  f rom Edmund L e e  & Co. L t d .  

Fn Taiwan,  o f f e r i n g  t o  make Arrow t h e  e x c l u s i v e  d i s t r i b u t o r  o f  a s t a p l e  

gun tacker s u b s t a n t i a l l y  s i m i l a r  t o  t h e  T-50. Mr. L e e  o f f e r e d  t o  s e i i  

these s taple  g u n s  a t  a u n i t  price o f  $4.40 and i n d i c a t e d  that h i s  capac i ty  

for p r o d u c t i o n  would be about  40,000-50,000 pieces per month. ( F i n d i n g  of  

F a c t  152). 

One o f  Arrow's  c u s t o m e r s ,  K-Mart, r e c e n t l y  a d v i s e d  a s a l e s m a n  f o r  

Arrow t h a t  i t  had r e c e i v e d  a n  o f f e r  t o  p u r c h a s e  a T a i w a n e s e  manufac tured  

copy o f  t h e  T-50 a t  about  $3.90 p e r  u n i t .  ( F i n d i n g  o f  F a c t  153). The 

buyer  f o r  K-Mart d i d  n o t  d i s c l o s e  t h e  I d e n t i t y  o f  t h e  m a n u f a c t u r e r  o r  

impo r t er  . 
It a p p e a r s  from t h i s  r e c o r d  t h a t  r e s p o n d e n t s  o t h e r  t h a n  T e s t - R i t e  

and i t s  c u s t o m e r s  have Imported i n  excess of  i n f r i n g i n g  s t a p l e  guns 
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between January and June 1983 .  (F inding  of F a c t  144) .  I n  v i e w  of the 

p r o l i f e r a t i o n  o f  e x p o r t  companies t r a d i n g  t h i s  p r o d u c t ,  i t  i s  apparent  that 

there is more t h a n  one manufac turer  i n  Taiwan,  and t h a t  t h e  capacity and 

i n t e n t  t o  e x p o r t  are s i g n i f i c a n t .  The c o s t  of e n t e r i n g  the b u s i n e s s  is 

r e l a t i v e l y  l o w ,  and the q u a l i t y  o f  the staple guns manufactured i n  Taiwan 

i s  low. (Abrams, T r .  182-86 ;  CX 4 5 ,  1 5 6 ,  1 5 8 ,  160).  As a consequence o f  

t h e  low q u a l i t y  o f  t h e s e  imported tackers, several cus tomers  have m i s t a k e n  

them f o r  Arrow T-50's and hare r e t u r n e d  them t o  Arrow f o r  repairs. 

(F inding  of F a c t  9 4 ) .  The low q u a l i t y  o f  t h e  imported staple guns a l s o  

has t h e  tendency  t o  i n j u r e  Arrow's long  e s t a b l i s h e d  r e p u t a t i o n  and good 

w i l l  i n  t h e  d o m e s t i c  market. (F inding  o f  F a c t  154).  

A c c o r d i n g l y ,  I d e t e r m i n e  that compla inant  has met i t s  burden o f  e s t a b -  

l i s h i n g  a tendency  t o  s u b s t a n t i a l l y  i n j u r e  t h e  domest i c  i n d u s t r y .  
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FINDINGS OF FACT 

The M d n i s t r a t i v e  L a w  Judge adopts  the  f o l l o w i n g  F i n d i n g s  o f  Fact 

t o  the e x t e n t  they are c o n s i s t e a t  w i t h  t h i s  o p i n i o n .  

J u r i s d i c t i o n  

1. 

2. 

S e r v i c e  of the compla int  and n o t i c e  o f  i w e s t i g a t i o n  was perfected 

on r e s p o n d e n t s  F r e d  Xeyer, Xnc., Ranch Wholesa le  Supply,  Inc . ,  Stop 6 

Shop Coe. I n c . ,  Western Auto Supply Inc., and Quinn P r o d u c t s ,  Iuc. 

( U X  1). 

Responses  t o  t h e  c o m p l a i a t  and n o t i c e  of i n v e s t i g a t i o n  were f i l e d  by 

r e s p o n d e n t s  C e n t r a l  Hardware Co., L. G. D i s t r i b u t o r s ,  Iuc., Ueijer, 

Xnc., S t o p  h Shop C O S . ,  I n c . ,  Western Auto Supply ,  Lnc. ,  and Tab 

Herchandise  Corp. (Responses t o  c o m p l a i n t  by C e n t r a l  Hardware Co., 

L.G. D i s t r i b u t o r s ,  I n c . ,  Ueijer, I n c . ,  and Western  Auto Supply I n c . ,  

f l l e d  Harch 15, 1983; r e s p o n s e  t o  c o m p l a i n t  by S t o p  & Shop Cos.,  I n c . ,  

f i l e d  Harch 10, 1983; r e s p o n s e  t o  c o m p l a i n t  by Tab X e r c h a n d i s e  Corp.,  

f i l e d  July 11, 1983). 

3 .  Respondent Hoss Manufac tur ing ,  Iac. e n t e r e d  a n  appearance  through 

c o u n s e l  on June 29, 1983. ( N o t i c e  of Appearance of June 29, 1983 

by R o b e r t  S. Swecker ,  Burue,  b a n e ,  Swecker & t i a t h i e ) .  

4. The CopMission's r e c o r d  i n  t h i s  i n w c s t i g a t i o n  i n d i c a t e s  t h a t  no 
. .  

r e t u r n  receipt har been r e c e i v e d  with respect t o  rcnrfca by M i 1  Of 

t h e  c o m p l a i n t  and n o t i c e  of  i n v e s t i g a t i o n  upon f o r e i g n  raepoadeut  

Taiwan Royal  Uni ted  I n t e r n a t i o n a l .  ( U X  1, a t  2 ) .  
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P a r t i e s  

5. Complainant Arrow F a s t e n e r  Co., fnc .  (Arrow) i s  a New Jersey  

c o r p o r a t i o n  having i t s  p r i n c i p a l  place of bus iness  at 271 b y h i l l  

S t ree t ,  Saddle Brook,  New Jersey 07662.  Arrow is engaged i n  t h e  

manufacture,  d i s t r i b u t i o n ,  and sale of s t a p l i n g  and f a s t e n i n g  products ,  

inc luding  the Arrow T-50 heavy-duty staple gun tacker i n  i s s u e .  

(Abraas ,  Tr.  85-89). 

6. Respondent C e n t r a l  Hardware Co. 1s a KFssouri  corporat ion  having i t 8  

p r i n c i p a l  place o f  bus iness  i n  Br idgeton ,  Hissouri .  

ware Co. is a s u b s i d i a r y  o f  I n t e r c o ,  I n c .  (SX 5). 

Ceattal Hard- 

7. Respondent L. C. Cook D l s t r i b u t o r ,  Inc .  i s  a Michigan c o r p o r a t i o n  

having i t s  p r i n c i p a l  place of bus iness  at  1575 Uuskegoa, N.W., 

Grand R a p i d s ,  Kichlgan 49501. (SX 19). 

8.  Respondent Fred Keyer,  I n c .  1s an Oregon corporat ion  having i t s  

p r i n c i p a l  place of business  a t  3800 S.E. 22nd, Por t land,  Oregon 

97202.  (SX 11) .  

9. Respondeat Ueijer, Inc .  i s  a Xlch lgan  c o r p o r a t i o n  having i t s  p r i n c i p a l  

place of b u s i n e s s  a t  2727 Walker, N.W., Grand Rapids ,  Hichlgan 49504.  

(SX 21) .  

10. Respondent Ranch Wholesale Supply,  I n c . ,  d /b /a  Longmont Blg  R i s  

a l l e g e d  t o  be a Colorado c o r p o r a t i o n  having i t s  p r i n c i p a l  place 

of bus lncs8  a t  1515  Xaia Street,  l n n g w n t ,  Colorado 80501. 

(Complaint , 17(q))  . 
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11. 

12. 

13. 

14. 

15. 

16 

Respondent Stop & Shop Cos., Inc .  is a Hassachuset ts  c o r p o r a t i o n ,  

a l l e g e d  to  hare  i t s  p r i n c i p a l  place o f  bus iness  at 393 D Street, 

Boston,  Massachuset ts  02110. (SX 1 2 ;  Complaint,  1 7(r ) ) .  

Respondent Taiwan Royal United I n t e r n a t i o n a l  is alleged t o  be a 

fore ign  company having i t s  p r i n c i p a l  place o f  businesa  at 21-1 

Ching Chew Street,  T a i p e i ,  Taiwan. (Complaint,  1 7(d)).  

Respondent Western Auto Supply, Inc .  is a Delaware c o r p o r a t i o n ,  

having i t s  p r i n c i p a l  place of b u e i a e s s  at 2107 Grand h e m e ,  

Kansas C i t y ,  Missour i  65108. (SX 15). 

Respondent Hosa Manufacturing,  Inc .  is a l l e g e d  t o  be a F l o r i d a  

c o r p o r a t i o n  having a p r i n c i p a l  place of b u s i n e s s  a t  7600 N.W. 6 9 t h  

Avenue, Uami, F l o r i d a  33152 and a r e g i s t e r e d  agent  f o r  s e r v i c e  

of p r o c e s s ,  Roger J. S c h i n d l e r ,  Esq., 1492 S. Miami AYenue, S u i t e  

101, Miami, F l o r i d a  33130. (Hotion Docket No. 137-3). 

Respondent @inn Products ,  I n c .  i s  a l l e g e d  t o  be an I l l i n o i s  

c o r p o r a t i o n  d / b / a  J 6 C Products ,  Xnc. and having a p r i n c i p a l  

place of bus iness  a t  1695 Elmhurst Road, Elk Grove Vi l lage ,  

L l l i n o i s  and a r e g i s t e r e d  agent  f o r  s e r v i c e  of p r o c e s s ,  John 

P. K e l l e y ,  1535 Schaumburg Road, SChaUmbUrg, X l l l n o l s .  

(Hotion Docket No. 137-3). 

Respondent Tab Merchandise .- Corp. is a l l e g e d  t o  be a Missouri  

c o r p o r a t i o n  having a place o f  b u r i n e s r  and r e g i r t e r e d  agent f o r  

s e r v i c e  o f  p r o c e s e ,  Jay H. Reichman, 

S t .  I n u i s ,  Kfssouri .  (Hotion Docket 

11-11 North Broadway, 

NO. 137-3). 
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Product in I s s u e  

17 .  The s u b j e c t  o f  t h i s  l ~ e a t l g a t l o n  1s a heavy-duty o t a p l e  gun 

tacker used f o r  g e n e r a l  purposes,  inc luding tacking i n s u l a t i o n ,  

u p h o l s t e r y ,  r o o f i n g ,  fencing and wiring.  

has the power t o  d r i v e  a 9/16  i n c h  h e m y  wire staple f l u s h  i n t o  

wood. T h i s  product 18 pr imari ly  s o l d  t o  home owners, do-it-  

y o u r s e l f e r s  and small c o n t r a c t o r s ,  and i s  d i s t r i b u t e d  t o  consumers 

through retai l  o u t l e t a ,  ruch as hardware o t o r e o ,  d iscount  a t o r e s ,  home 

c e n t e r  o p e r a t i o n e ,  bui lding materials c e n t e r s ,  lumber yardo and 

r o o f i n g  suppl iers .  (Abrams, Tr.  87-90). 

A heavy-duty staple gun 

18. Arrow manufactures a l i n e  o f  staple gun tackers, inc luding  t h e  T-50, 

T-55, HT-50, T-25, T-18, T-75 and T-37, The T-25, T-18, T-75 and T-37 

are s p e c f a l t y  tackers, used pri lnar i ly  f o r  tacking w i r e s ,  and are 

primarily s o l d  t o  specialty trades, (Abrams, T r ,  88-89; CPX 1-4, 

57-60) 

19. The Arrow T-50 is a g e n e r a l  purpose tacker purchased predominantly 

by home-owners and do- i t -yourse l fers .  The T-50 staple gun tacker has 

been s o l d  by Arrow s i n c e  1955 t o  w h o l e s a l e r s ,  d i s t r i b u t o r s  and retailers 

and is the largest selling and most popular staple gun tacker of Arrow's 

l i n e  o f  products.  (Abrams, Tr .  87-90,  1 3 3 ,  162; CPX 1). 

20. The imported staple guns of similar appearance t o  the  Arrow T-SO 

are manufactured i n  T a b a n  and imported i n t o  and gold in t h e  United 

States under v a r i o u r  name#, inc luding  T e a t - R i t e ,  b a s ,  Mltr .de ,  

C e n t r a l  Hardware and B u f f a l o ,  

are d i r t r i b u t e d  without  brand names. ( A b r w ,  T r ,  265-69; CPX 28, 30, 

Many o f  t h e  imported staple guns 

3 2 ,  3 7 ,  3 8 ,  39,  4 1 ,  4 2 ,  4 3 ,  5 2 ,  53). . '  
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21 . 

22 . 

23 

24 . 

25. 

The Arrow T-50 heavy-duty s t a p l e  gun was designed by t h e  founder 

of t h e  Arrow F a s t e n e r  Co., Morr is  Abrams. The appearance o f  t h e  

T-50 has  remained unchanged s i n c e  t h e  late 1950's. (Abrams, 

Tr. 81 ,  151, 157). 

There are no expired  o r  unexpired des ign  p a t e n t s  f o r  t h e  Arrow 

T-50. 

mechanism o f  t h e  T-50. (Abrams, Tr.  157). 

brr ie  Abrams d id  s e c u r e  a u t i l i t y  p a t e n t  f o r  t h e  i n t e r n a l  

S i n c e  t h e  1950'8, t h e  T-50 has been a d v e r t i s e d  and s o l d  under 

t h e  same mark. Arrow has s o l d  approximately m f l l i o a  T-50 

heavy-duty staple gun tackers during that time. 

Tr.  93; S i g l e r ,  CX 176, a t  1-2). 

(Abrams, 

S e v e r a l  domest ic  companies manufacture heavy-duty s t a p l e  guns 

compet i t ive  v i t h  t h e  T-50, inc luding  Swingl ine ,  B o s t i c h ,  Duo- 

F a s t ,  Hansen, P a r k e r ,  and Craftsman. (Abrams, Tr.  136; CPX 7,  

8 ,  10, 13, 23). 

S e v e r a l  f o r e i g n  manufactured heavy-duty s t a p l e  guns t h a t  are 

compet i t ive  wi th  t h e  T-50, but do not  have t h e  same appearance,  

are s o l d  i n  t h e  United S t a t e s ,  inc luding  Rapid,  E s c o ,  Rexa l  

from England,  Boca Graf, from France and Xax Industry  and 

Tachikawa from Japan. (Abrams, Tr.  136-37, 141; CPX 11, 15, 19). 

F u n c t i o n a l i t y  

26. The packaging and a d v e r t i s i n g  of t h e  Arrow T-50 g e n e r a l l y  promote 

t h e  s u p e r i o r i t y  o f  t h e  T-50, but do aot r p e c f f i c a l l y  claim that 
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the der ign  o r  u t i l i t y  o f  t h e  T-50 i s  s u p e r i o r  t o  o t h e r  designs.  

( A b r w ,  Tr .  149; CPX 2-4; CX 6-22). 

27. In a d v e r t i s i n g  the  T-SO, certain f e a t u r e s  are promoted, such 

ae t h e  'lasting c h r o m  f i n i s h , '  " a l l  steel  const ruc t ion , '  "patented 

j a w p r o o f  mechanismm, and " v i s u a l  r e f i l l  window." (SX 6 ,  at  2 ,  

3; CX 2-30). 

28. The shape o f  t h e  handle ,  f r o n t  e w e r ,  and f i n g e r  hole o f  t h e  Arrow 

T-50 can be made lese expens ive ly  and without changing t h e  operation 

o f  t h e  gun. (Abrams, Tr. 150-51, 154-55). 

29. U.S. Letters Patent  No. 2,671,215, ( ' 215  p a t e n t )  i s s u e d  Karch 9, 1954 

is a u t i l i t y  patent  covering t h e  mechanism o f  t h e  T-50. The '215 

p a t e n t  claims chat  t h e  f r o n t  cover o f  t h e  T-50 supports  t h e  unders ides  

of t h e  wings o f  t h e  bottom stops .  I n  a d d i t i o n ,  t h e  patent  claims t h a t  

t h e  i n c l i n e d  top edge below t h e  handle o f  t h e  T-50 i s  required  t o  make 

c o n t a c t  wl th  t h e  shock absorber  a t t a c h e d  t o  t h e  handle. (SX 6 ,  a t  2-3). 

30.  Although t h e  handle of t h e  T-50 semes t o  o p e r a t e  t h e  gun,  i t s  

specffic shape r e p r e s e n t s  t h e  des igner ' s  c h o i c e ,  as does t h e  shape o f  

t h e  f r o n t  ewer  and t h e  main body. (Abrams, Tr.  154-55). 

31. The purpose o r  operation o f  t h e  i n t e r n a l  mechanism o f  t h e  gun would 

not  be a f f e c t e d  by use  of a d i f f e r e n t  s h e l l  or sk in .  ( A b r w ,  

Tt. 149). 

32. There  are revet01 competitfve heavy-duty r t a p l e  guns which are rhaped 

d i f f e r e n t l y  than t h e  T-50. (Abrams, Tr. 140-43, 148; CPX 7-11, 14-16, 

18-21, 23-27; CX 4 7 4 9 ) .  
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D i s t i n c t  iv enes  8 

33. The major elements  o f  the T-50 which c o n t r i b u t e  t o  i t s  overall 

appearance and des ign  include:  (1) t h e  upswept curvature  of the 

handle i n  the d i r e c t i o n  o f  i t s  length ,  t h e  curvature  o f  t h e  handle i n  

c r o s s - s e c t i o n ,  and t h e  i n c l i n e d  shape o f  t h e  f r o n t  end; (2) t h e  

overall shape o f  the  f r o n t  cower, inc luding  t h e  shape of  t h e  f r o n t  

boss and t h e  a r c u a c e ,  wrap-around side edges e n c l o s i n g  the  side h o l e s ;  

(3) the shape of the  main housing,  including t h e  i n c l i n e d  top edge 

below t h e  handle ,  t h e  s i z e  and shape o f  t h e  hand grip r l o t ,  and ARBOW 

embossments on t h e  sides o f  t h e  base; and (4) the h f g h l y  pol i shed  

chrome f i n i s h  of t h e  product.  (Abrams, T r .  153-54; SX 6, at  1-2). 

34. There are many a l t e r n a t i v e  des igns  p o s s i b l e  f o r  v a r i o u s  f e a t u r e s  

o f  the staple gun. 

o r  e e r a f g h t e r ,  t h e  f r o n t  cwer could be s t ra ight ,  rather than 

arched, and any o f  the curved f e a t u r e s  could have been made 

s t r a i g h t .  (Abrams, Tr.  154-57; S i g l e r ,  CX 176, a t  2). 

The handle of a staple gun could be l o n g e r  

35. The shape of t h e  T-SO handle does n o t  affect t h e  o p e r a t i o n  o f  t h e  

staple gun,  t h e  c r o s s - s e c t i o n  and i n c l i n e d  f r o n t  end have no effect on 

t h e  o p e r a t i o n  of t h e  gun,  and t h e  shape of the  hand grip  does  not  

accomodate any o f  t h e  i n t e r n a l  mechanism, nor does it affect t h e  

o p e r a t i o n  of  t h e  gun. (Abrams, Tr. 154-57; SX 6,  at 6). 

36. It is more expensive  t o  manufacture a staple gun having c u w e s ,  

angles and arcs. 

of these f e a t u r e s  s t r a i g h t .  ( A b r w ,  Tr. 196). 

It would be l e e r  expens ive  t o  make each  one 
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37. A h e w y  duty staple gun tacker i s  g e n e r a l l y  purchased by t h e  end u s e r  

on a single u n i t  barfs. 

w i l l  p u r c h a e  one u n i t  f o r  hfs own u s e ,  which can  be expected t o  

hawe an i n d e f i n i t e  lifetime. (Abrams, Tr .  134-35). 

The T-50 staple gun is designed t o  last  foreuer .  

parts wear o u t ,  and t h e  staple gun i s  designed t o  be easily repaired. 

(Abrams, Tr .  135-36). 

The wholesale  price of the  Arrow T-SO 1s $10.80. 

re ta i l  price o f  t h e  T-SO is $21.60, it g e n e r a l l y  eel18 f o r  about 

$17-18.00. (Abtaau,  Tr.  146-47). 

The m e r a g e  customer o f  a staple gun tacker 

38. Very few o f  t h e  

39. Although t h e  euggeeted 

Secondary Meaning 

40. D r .  Myron H e l f g o t t ,  a market ing,  a&vertising and r e s e a r c h  c o n s u l t a n t  

was h i r e d  t o  investigate the degree t o  which consumere could i d e n t i f y  

the source  of Arrow's T-50 staple gun and t h e  degree t o  which staple 

gun tackers o f  s i m i l a r  design might be confused w i t h  Arrow's product 

as t o  i t s  aource. (CX 172, at  6 ;  CX 219). 

Dr. Hel fgot t  had never  done work i n  the  staple gun . industry  b e f o r e  

t h i s  i w e e t l g a t i o n .  lie has subsequent ly  acquired  knowledge o f  the 

product and become familiar wi th  related trade sunreys. 

Tr. 354-55, 391; CX 69; Slg ler ,  CX 176, a t  11-13). 

Dr. Helfgot t  included i n  his sunrey t h e  universe  o f  males who own, use  

or ace l i k e l y  t o  buy heavy duty e t a p l e  guns. 

a t  2).  

Dr. H e l f g o t t  independently e s t a b l i s h e d  that t h e  s u w e y  sites should 

be high traffic e i t e s  which would have enough people  e n t e r i n g  t h e  

s t o r e s  t o  o b t a i n  a r e p r e s e n t a t i v e  number o f  respondento. He requeeted  

41. 

( H e l f g o t t ,  

42. 

( H e l f g o t t ,  Tr .  349; CX 219 

43. 
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t h a t  sites b e  found i n  d i v e r s e  geographica l  area8 and t h a t  Arrow ~~~~~~ 

permlsslon at t h e  sites t o  conduet t h e  survey. ~~~~~~~~~~ "kg, 352-SQje 

44. It was determined that for stat is t ica l  a n a l y s i s ,  some 2 ieatew $eweas 

among d i v e r s e  geographica l  areas would be needed to  coxadbaet the @Ume~'5 

As such,  t h e  r e l e r a n t  universe  would be sampled from ~~~~~~~~~n~ of 

t h e  east, nridwest and west. ( H e l f g o t t ,  Tho 397-403; ~~~~~~~~ CX 192 ,  

pp. 9-8). 

45. D r .  H e l f g o t t  determined t h a t  as a criteria the 8i.tes shcsu8d h 

t y p i c a l  sales p a t t e r n  and since Arrow i s  sold Ib8 n%aa O u t  Of ten Qf 

t h e s e  t y p e s  of s t o r e s ,  t h e  s i tes  should carry Arrow and wf: least 

compet i t ive  product.  

each s i t e  a t  t h e  time o f  t h e  survey.  

A f i e l d  o f  compet i t ive  products wa8 pigeeelme at 

(CX 323, 329) .  

46. Dr. H e l g o t t ' s  csiterila f o r  survey s i tes  were coweyed to Hr. Wbr-8 

who asked Arrow salesmen i n  t h e  v a r i o u s  geogrophdle areas t o  o b t a i n  

permission from s t o r e s  f i t t i n g  t h e s e  criteria t o  conduct a Sum@ye 

(Abrirms, Tr .  195). 

4 7 .  The salesrnen d id  not  know what t h e  s u m e y  was intended t o  ptweP 

did not b o w  what t h e  q u e s t i o n s  were to  $ee o r  what was to be 

shown to respondents.  (Abrams, Tr.  195; Oaks, Tr. 282-94; S d - 0 0  

Tr. 454-55). 

48 .  AKrOw'S saleeonen only  d i r e c t e d  Dr. H e l f g o t t  rts espeeffk 

(Helfgote ,  Tr. 391; Oaks, Tr. 299-300; Salo, Tre 461). 

49. In New J e r s e y ,  dour sites were provided 60 Bar. ~~~~~~~~ and 

s e l e c t e d  one at  tandora. (Abrame, Tr.  951, 



50. In t h e  Chicago area, Dr. X e l f g o t t  was g i v e n  one n a m ,  t h e  f o u r t h  s t o r e  

c o n t a c t e d  by t h e  Arrow salesman. (AbraPrO, Tr. 198; Oaks, Tr. 299). 

51. The three si tes  chosen were large, suburban home c e n t e r s ,  because 

these places are where large uumber of people  i n  t h e  r e l c v a n t  

market would be expected t o  congregate.  ( X e l f g o t t ,  Tr. 352-54). 

52. Dr. H e l f g o t t  intenriewed a t o t a l  o f  633 respondents:  

(225). Bockford (208),  and Tom's R i v e r  (200). 

who d i d  n o t  own or u s e  a staple gun,  t h e  t o t a l  sample included 526 

respondents . 

San Diego 

After excluding t h o s e  

53. Both Dr. H e l f g o t t  and Dr. Sorensen t e o t i f i e d  t h a t  t h e  r e l e v a n t  universe  

and s i te  s e l e c t i o n  technique used is an acceptable procedure f o r  

i n t e r c e p t  surveys.  Such t h e  s i tes  are selected on t h e  basis of 

judgments as t o  the r e l e v a n t  market rather than on sheer p r o b a b i l i t y .  

The prime c o n s i d e r a t i o n  was the random s e l e c t i o n  o f  t h e  interviewee8 

rather than t h e  sites themselves. 

Tr.  352-54, 358, 371-72, 418-19, 428-29; Sotensou,  CX 330, at  8 ;  

Sotenson ,  Tr. 538-41, 556-59). 

( H e l f g o t t ,  CX 172, at  6 ;  H e l f g o t t ,  

54. I n  s i te  $ e l e c t i o n ,  t h e  clieat f r e q u e n t l y  selects t h e  s t o r e  or assists 

i n  o b t a i n i n g  perrnfrsfon from a site. 

d e s c r i p t i o n  of what is wanted and t h e  c l i e n t  selects s t o r e s  c o n s i s t e n t  

v l t h  t h a t  reques t .  (KeLfgot t ,  rr. 418-19; Sorenson,  CX 330, at 8 ,  

Sorenson,  Tr. 548, 553). 

Market research firms give  t h e  

55. Dr. X e l f g o t t  der igned t h e  survey and t a b u l a t e d  t h e  results. Depth 

& s e a r c h  L a b o r a t o r i e r  assisted Dr. X e l f g o t t  in e x e c u t i n g  t h e  ruwey.  

( b l f g o t t ,  Tr. 359; CX 219, a t  4) .  
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56. Dr. H e l f g o t t  personal ly  b r i e f e d  the i n t e w i e w e r s  w i t h  respect 

t o  t h e i r  samples, i n t e w i e w s  and i n s t r u c t i o n s .  The i n t e w i e w e r s  

d i d  not  know for  whom they were working, or t h e  purposes o f  t h e  

i n t e w i e w .  ( X e l f g o t t ,  CX 172, a t  8-9). 

57. Survey respondents were asked screening  q u e s t i o n s  near  t h e  entrance  

t o  each s t o r e .  Those in tenr iewees  who d i d  not  u s e  or  who were 

u n l i k e l y  t o  u s e  or buy hand t o o l s  were el imfnated.  ( H e l f g o t t ,  CX 172, 

at 10; CPX 62). 

58. In tenr iewees  were shown f o u r  staple gun tackers from Arrow, 

Swingl ine ,  B o s t i t c h  and Duo-Faat r e s p e c t i v e l y .  All were presented 

t o  respondents with  t h e  brand i d e n t i f i c a t i o n  and any o t h e r  name 

i d e n t i f i c a t i o n  masked. ( H e l f g o t t ,  CX 172, a t  1 1 ) .  

59. The unaided responses  to Question 5 i n d i c a t e  t h a t  14% o f  the respondents 

i n  San Diego proper ly  i d e n t i f i e d  t h e  T-50; 30% i n  Rockford and 40% i n  

Tom's River. 

these f i g u r e s  r o s e  t o  32%, 52% and 58% r e s p e c t i v e l y .  (Hel fgot t ,  CX 172, 

When t h e  aided Q u e s t i o n  7 was asked, using the Arrow name, 

a t  11; CX 219, 328). 

60. In terv iewee8  were then t o l d  the name A R R O W ,  asked i f  they had heard 

of t h e  ARROW heavy-duty staple gun,  t p l d  t h a t  one of t h e  four guns 

displayed was a n  ARROW gun, t h e n  asked if they could  i d e n t i f y  t h e  

ARROW gun. (CX 219, a t  4) .  

61. While t h e  runreyr  conducted are not  p r o b a b l l l t y  samples and cannot  

provide a precise n a t i o n a l  average o f  r e c o g n i t i o n  f o r  t h e  T-50, D r .  

H e l f g o t t  bel iared that they pros ide  a range of r e s p o a s e r  which would 
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be f a i r l y  t y p i c a l  of  h r i c a  as whole f o r  8 i P r i h t  marketr. 

Tr. 40608) .  

(Hel fgot t ,  

62. A p r o b a b i l i t y  study i s  very expens ive ,  and t h e r e f o r e  t h e  m a j o r i t y  

o f  work done i n  market r e s e a r c h  i s  on a quota sample b a s i s .  

extra p r e c i r i o n  obtained i n  a p r o b a b i l i t y  study i s  v e r y  o f t e n  not  

necessary.  ( X e l f g o t t ,  Tr.  355-57). 

The 

, 

63. Arrow chose  s t o r e s  wi th  a c e r t a i n  d e n s i t y  o f  people i n  t h e  area f o r  

e f f l c i e n t y  i n  i n t e r v i e w i n g ,  but according t o  the s p e c i f i c a t i o n s  and 

d i r e c t i o n s  o f  Dr. H e l f g o t t .  (HelfgOtt ,  Tr.  397-98). 

64. D r .  H e l f g o t t  was not  aware, when he designed t h e  survey,  o f  the  type 

o f  o u t l e t s  i n  which Arrow staple guns are sold.  ( H e l f g o t t ,  Tr .  396-97). 

65. Although Arrow's a d v e r t i s i n g  is done through specific s t o r e s  and f o c u s e s  

on the  suburbs,  Dr. H e l f g o t t  d i d  not  know where Arrow a d v e r t i s i n g  was 

directed when he designed t h e  suwey.  ( H e l f g o t t ,  Tr .  394; Abrams, Tr .  252). 

66. The number of Arrow owners quest ioned i n  t h e  s u w e y  i s  c o n s i s t e n t  w i t h  

what one would expect i n  l i g h t  o f  A r r O W ' 8  e x t e n s i v e  sales, wi th  the 

r e s u l t s  s l i g h t l y  h igher  i n  New Jersey and lower i n  San Diego. (Hel fgot t ,  

Tr.  363-64). 

67. Arrow owners i d e n t i f y  t h e  ARROW gun a t  a far greater rate than owners 

of o t h e r  guns. 

t h e i r  gun; 29% f o r  B o a t i t c h ,  20% f o r  Duo-Fast; and 79% f o r  Arrow. 

( H e l f g o t t ,  Tr.  386-87). 

Thus, o n l y  18% of Swingl ine  owness proper ly  i d e n t i f i e d  
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68. The Arrow T-50 has  been s o l d  in t h e  United S t a t e s  wi th  i t s  c u r r e n t  

des ign  c o n f i g u r a t i o n  s i n c e  t h e  1950's. (Abrams, Tr.  85, 113-14). 

(C)  69. S i n c e  t h e  early 1950'8, Artow has s o l d  approximately mfllion 

T-50 staple guns, many of which are l i k e l y  s t i l l  t o  be in use. 

(Abrams, Tr.  93; H e l f g o t t ,  Tr.  435). 

70. Arrow's sales o f  t h e  T-50 f o r  t h e  past s e v e r a l  years have aver- 

(0 aged about  u n i t e  per year. (CX 36). 

(C) 71. Sales of the  Arrow T-50 have groun c o n s i s t e n t l y  a t  a rate of P e r  

year, f o r  t h e  past t h i r t y  years, only l e v e l i n g  o f f  i n  t h e  r e c e n t  

r e c e s s i o n .  (Abrams, Tt. 121-23). 

72. The Arrow T-50 i s  s o l d  in more than 85% of the s t o r e s  i n  t h i s  country  

that s e l l  this type o f  product.  (Abrams, Tr.  121-23, 142, 258; S i g l e t ,  

CX 1 7 6 ,  a t  11; CX 69-80; CX 326). 

(C) 73.  S i n c e  197S, Arrow has spent  approximately million i n  a d v e r t i s i n g  f o r  

t h e  Arrow T-50. (CX 35). 

(C> 7 4 .  Of the almost  spent  l n  Arrow a d v e r t i s i n g  during 1982, almost  

80% was f o r  the T-50. (Abrams, Tr. 158, 237). 

75. Arrow's a d v e r t i s i n g  i s  directed t o  the home owner, do- i t -yourse l fer ,  

and c o n t r a c t o r s ,  appearing p r i n c i p a l l y  i n  such p u b l i c a t i o n s  as B e t t e r  

Homes & Gardens, House B e a u t i f u l ,  F a d l y  Handyman, Popular Mechanics ,  

Home Improvement Time, and t r a d e  magazines and newpapcrs. 

S l g l e t ,  CX 136, at  5). 

(cx 5; 

95 



76. Arrow a l s o  a d v e r t i s e s  i t s  T-50 product t o  the consumer market 

through co-op a d v e r t i s i n g .  

credit and Arrow bears a p o r t i o n  of  the advertising expense. 

(Sigler, CX 176, p. 5). 

The customer receives an advertising 

77. Arrow has used i t s  p i c t o r i a l  on t h e  packaging o f  i t s  T-50 staple 

guns,  as well as i n  i t s  a d v e r t i s i n g ,  warranty s l ips  and o t h e r  

product l i t e r a t u r e  cont inuously  s i n c e  1958. (Abrams, Tr.  279; 

Sigler,  CX 176, at 1 ;  SX 6,  a t  16) .  

78. Arrow a d v e r t i s i n g  emphasizes t h e  visual  elements o f  t h e  T-50 

rather than v e r b a l  d e s c r i p t i o n s  t h e r e o f .  The product i s  s o l d  

i n  see- thru packaging. The o b j e c t  o f  t h e  p l a n  was t o  create 

an equiva lence  i n  the mind o f  t h e  p u b l i c  between t h e  appear- 

ance  o f  t h e  gun and t h e  name Arrow so that  when t h e  consumer 

sees o n e ,  he t h i n k s  of the other .  (Abrams, Tr .  161-163; 

S i g l e r ,  T r .  44-46; CX 176, a t  3) .  
t 

79. The Arrow word mark i s  registered on the p r i n c i p a l  register 

w i t h  the U.S. P a t e n t  and Trademark Office. (CX 3 1 1 ) .  

80. The Arrow word mark and logo  i s  c o n s i s t e n t l y  used i n  k r o w ' s  

adver t i sements  and on t h e  packaging o f  t h e  T-50. 

appear6 i n  a d v e r t i s i n g  and packages which d i s p l a y  Arrow's p i c t o r i a l .  

(Abrams, Tr .  279; CX 176, a t  3). 

T h i s  logo  a l s o  

81. I n  developing the pictoriat' of t h e  hand h e l d  Arrow T-SO, i n  an a c t i o n  

mode w i t h  a stream o f  staples shoot ing  from i t ,  Arrow intended t h i s  

p i c t o r i a l  t o  be t h e  dominent image appearing i n  i t s  a d v e r t i s i n g  and 

on i t s  packaging. (Abrame, Tr.  279-80, 282; S f g l e r ,  Tr. 44-45). 
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8 2 .  The Arrow word rnark has a high degree  o f  ConstllPer awareness. 

( S l g l e r ,  Tr.  43-45; CX 78-80;  S i g l e r ,  CX 176 ,  a t  3).  

8 3 .  I n  1982 T e s t - R i t e  I n t e r n a t i o n a l  and T e s t - R i t e  Products  introduced 

a heavy-duty staple gun i n t o  the  United S t a t e s  market having a 

simflar appearance t o  t h e  Arrow T-50. 

admitted t o  be v i r t u a l l y  an  exact copy of t h e  Arrow T-50. 

248;  S p e i z e r ,  Cx 2 8 2 ,  at  3 9 ,  4 0 ,  5 1 ,  175-78; CPX 4 1 ,  4 6 ) .  

T h i s  imported staple gun was 

(CX 2 4 7 ,  

8 4 .  The imported staple guns are s o l d  i n  t h e  same.markets and channels  

o f  trade, and t o  t h e  same types o f  customers as t h o s e  i n  and t o  which 

Arrow se l ls  i t s  T-50 staple gun. (Abrams, Tr .  168;  CX 110, 324;  Oaks, 

L ike l ihood of Confusion 

8 5 .  The appearance o f  Arrow's and respondents'  staple guns i s  v i r t u a l l y  

i d e n t i c a l .  There are d i f f e r e n c e s  i n  packaging, but  t h e  gun i s  

promfnently v i s i b l e  i n  both Arrow's and respondents '  packages. 

(CPX 1,  2 8 ,  3 0 ,  3 2 ,  3 8 ,  3 9 a ,  39b,  4 0 ,  4 2 ,  4 3 ,  5 3 ) .  

8 6 .  The base o f  t h e  Arrow T-50 i s  embossed w i t h  t h e  fo l lowing  i n s c r i p t i o n :  

"Hodel 11-50, Hade i n  U.S.A. by Arrow F a s t e n e r  Co. ,  Xnc., Saddle Brook,  

N*J. (CPX 1). 

8 7 .  On one model o f  t h e  Tes t -Ri te  staple gun which has  t h e  appearance o f  

the T-50, t h e  base i r  cmborsed w i t h  t h e  fo l lowing  markings: 

Model 0 0 8 4 3 6 , , H a d e  i n  Taiwan.' The o t h e r  side of t h e  base i s  i n s c r i b e d  

" T e s t - R i t e ,  

wi th  t h e  i n s t r u c t i o n s  "Use Only T e s t - B i t e  o r  Arrow T-50 Staples . "  

(CPX 3 6 ,  3 8 ,  4 1 ,  4 6 ) .  
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88. About two hundred s u b j e c t s  i n  San Diego, C a l i f o r n i a  and two hundred 

i n  Rockford,  I l l i n o i s  were shown: (a) Amowes T-50, both i n  and 

out  of i t s  packaging wi th  a l l  i n d i c i a  o f  o r i g i n  c w e r e d ,  and 

(b)  an accused staple gun t a c k e r  s o l d  by respondent Tes t -Ri te  

Products ,  a l s o  i n  o r  o u t  of packaging with a l l  i n d i c i a  o f  o r i g i n  

cowered. O f  t h o s e  in terv iewed,  about twenty percent  (20%) 

c o r r e c t l y  i d e n t i f i e d  t h e  Arrow T-50, 20% mistakenly i d e n t i f i e d  

t h e  T e s t - R i t e  product as an Arrow '11-50 s t a p l e  gun,  and f i f t y - s i x  

p e r c e n t  (56%) could n o t  d i s t i n g u i s h  between t h e  two products.  

(HelfgOtt ,  CX 172, a t  11, 14). 

89. Some re ta i l  s t o r e s  d i s p l a y  t h e  Arrow T-50 next t o  t h e  accused 

imported guns. (Abrams, Tr .  171-172,  CX 82,  135 ,  233).  

90. I n  t h e  s t o r e s ,  t h e  Arrow heavy-duty s t a p l e  gun t a c k e r s  and each 

o f  t h e  accused guns are d isp layed i n  see- thru packaging and some- 

times a d v e r t i s e d  without t h e i r  packaging. (CX 288, a t  3;  CPX 1-41).  

91.  T e s t - U t e  I n t e r n a t i o n a l  of Taiwan used t h e  Arrow T-50 as a prototype 

f o r  designing i t s  s t a p l e  gun. ( S p e i z e r ,  CX 282, a t  3 9 - 4 0 ) .  

92.. The f o l l o v i n g  Arrow customers have s o l d  both Arrow T-50 s t a p l e  guns 

and a l l e g e d l y  in f r inging  guns: 

Wallmart, L.C. Cook, Meijer's T h r i f t y  Acres, B r a d l e e s  (Stop h Shop), 

L i n s l e y  Lumber, and Fred Meyer. (Abrams, Tr .  168). 

Central Hardware, Western Auto, 

93. The Arrow T-50 suggested reta i l  p r i c e  i s  $21.60. 

s e l l  at  v a r i o u s  retail  p r i c e s  below $15.00. (SX 5, 10, 11, 2 4 ,  27). 

Respoadcntr'  guns 
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94. Many customers of Arrow h w e  returned broken imported s t a p l e  guns 

t o  Arrow f o r  r e p a i r ,  b e l i e v i n g  them t o  be Arrow T-50 s t a p l e  guns. 

These customers inc lude  Beaver Lumber, LOG. Cook and Western Auto. 

Western Auto returned a T e s t - R i t e  s t a p l e  g u n - t o  Arrow i n  an Arrow 

T-50 box. (Abrams, Tr.  189-91; CX 102, 230-31; CPX 36, 45-47, 54). 

Passing O f f  

95. Respondeat Stop C Shop has imported and s o l d  T e s t - R i t e  heavy-duty 

staple guns having an  appearance i d e n t i c a l  t o  t h e  Arrow T-50. 

The s t a p l e  gun i tself  b e a r s  no marks, except f o r  a remcwable sticker 

stating "Made i n  Taiwan." 

through,  a l l  plast ic  b l i s t e r  pack. 

T h i s  s t a p l e  gun i s  packaged i n  a see- 

The l a b e l  o f  t h e  package states 

i n  l a r g e  letters "Heavy Duty S t a p l e r ,  T a c k e r ,  Nailer." 

t h i s  marking, i n  s l i g h t l y  s m a l l e r  letters ,  t h e  l a b e l  states,  "Uses 

Alongside 

All 6 Arrow T-50 S t a p l e  S izes . "  I n  smaller l e t t e r i n g  on t h e  lower 

p o r t i o n  o f  t h e  l a b e l ,  t h e r e  i s  a marking " D i s t r i b u t e d  by Tes t -Ri te  

Products  Corp., C l i f t o n ,  N.J. ... Made i n  Taiwan." (CX 124-126; 

CPX 37). 

96. A l l t r a d e  has imported and s o l d  staple guns manufactured i n  Taiwan 

and exported by Test -Ri te .  

bears no markings o t h e r  than a removable s t i c k e r :  which i n d i c a t e s  

"Hade i n  Taiwan." T h i s  s t a p l e  gun i s  packaged i n  a See-through, 

plastic b l i e c e r  pack. The cardboard l a b e l  on t h e  package states 

i n  l a r g e  red  and b l a c k  l e t k i n g ,  "Hemy Duty S t a p l e r ,  Tacker ,  

Nailer." 

i n  a g r e e n  background w i t h  t h e  name A l l t r a d e  i n  b o l d ,  b l a c k  

letters underneath. 

The staple gun d i s t r i b u t e d  by A l l t r a d e  

To t h e  l e f t  o f  t h i s  marking i s  a l a r g e ,  r e d  letter "A" 

The l a b e l  also b e a r s  t h e  marking, i n  s l i g h t l y  
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smaller letters,  "Uses All 6 Arrow T-50 s t a p l e  rites." 

letter8 along t h e  lower p o r t i o n  of  t h e  l a b e l  1 6  t h e  i n d i c a t i o o  

"Dis t r ibuted  by A l l t r a d e ,  Inc., Montebel lo ,  CA ... Made i n  Taiwan." 

I n  em11 

(CPX 3 0 ) .  

97. Central Hardware has  imported s t a p l e  guns having t h e  appearance 

o f  the T-50 from Test -Ri te .  

than a removable sticker i n d i c a t i n g  "Hade i n  Taiwan." The s t a p l e  gun 

i s  packaged i n  a see-through, p l a s t i c  b l i s t e r  pack. The cardboard 

l a b e l  on t h e  package states i n  l a r g e  letters: "Henry Duty S t a p l e r ,  

Tacker ,  Nailer." Abwe t h i s  marking i n  whi te  letters  on an orange 

background i s  t h e  name C e n t r a l  Hardware. 

A l l  6 Arrow T-50 s t a p l e  e izes . "  I n  small l e t t e r i n g  on t h e  l a b e l  

i s  t h e  marking, "Dis t r ibuted  by C e n t r a l  Hardware Co., Br idgeton,  

Mo. ... Hade i n  Taiwan." (CX 187; CPX 42). 

This staple gun has no markings o t h e r  

The l a b e l  also states "Uses 

98. C e n t r a l  Hardware has  imported and s o l d  heavy-duty e t a p l e  gun tacker6 

having t h e  appearance of t h e  Arrow T-50 from Western Universa l  

M e r c a n t i l e  Ltd. The staple gun i s  embossed wi th  t h e  marking "Made i n  

Taiwan," and has a b l a c k  and white  s t i c k e r  a f f i x e d  t o  it which states 

"Heavy Duty." 

p l a s t i c  b l i s t e r  pack.  

states "Hemy Duty S t a p l e  Gun." The back of t h e  l a b e l  p i c t u r e s  

i n s t r u c t i o n s  similar t o  t h o s e  used by Arrow. 

i n s t r u c t i o n s  i s  t h e  legend "Can Use Replacements Arrow T-SO S t a p l e s , "  

followed by a listing o f  t h e  rites. Immediately below t h i s  legend i s  

t h e  marking "Western Universa l  M e r c a n t i l e  Ltd. ,  N.Y.C., N.Y. 

. . Hade i n  Taiwan." (CX 188; CPX 43) . 

The s t a p l e  gun i s  packaged i n  a see-through, a l l  

The f r o n t  of t h e  cardboard l a b e l  on t h e  package 

Beneath t h e  p i c t u r e d  

_. 
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mrling "Western Universal H e r c a n t i l e  Ltd. ,  N.Y.C., N.Y. ... 
Made i n  Talwan." (CX188; CPX 43). 

99. Respondent Hoes has imported and sold s t a p l e  guns hawing t h e  appearance 

of t h e  Arrow r-SO from i n  Taiwan. The s t a p l e  gun 

i s  embossed wi th  t h e  marking "Hade in Taiwan." 

packaged i n  a see-through, p l a s t i c  b l i s t e r  pack wi th  a b l a c k ,  cardboard 

backlng. 

yel low letters are t h e  words, "World Famous Hoss iiesvy Duty S t a p l e  

Gun.' 

T-50 S t a p l e s , "  w i t h  a l i s t  of sizes. 

t h e r e  i s  a s t y l i z e d ,  l a r g e  l e t ter  "H' i n  ye l low,  a longs ide  t h e  marking 

"Hoss Kfg. Xnc.," w i t h  address and te lephone aumber, and t h e  i n d i c a t i o n  

"Hade i n  Taiwan.". (CX 112, 113, 116, 122; CPX 3 4 ) .  

The s t a p l e  gun i s  

On t h e  upper l e f t  hand c o r n e r  of t h i s  backing,  l a  l a r g e  

V i s i b l e  through t h e  hand g r i p  i s  t h e  marklag "Uaes All Arrow 

On t h e  bottom of t h e  package 

100. Quinn has  imported and sold staple gun t a c k e r s  haring t h e  appearance 

of t h e  Arrow T-SO, which i t  obta ined  from Yung Shuo i n  Taiwan. 

base  of t h e  s t a p l e  gun i s  embossed wl th  t h e  marking "Xade i n  Taiwaa,"  

and a whi te  and b l a c k  s t i c k e r  stating "Heary Duty" i s  placed on t h e  

main frame of t h e  s t a p l e  gun. 

through p l a s t i c  b l i s t e r  pack wi th  a cardboard backing. Along t h e  top  

of t h e  package is t h e  marking "Herniy-Duty S t a p l e  Gun Tacker"  ln l a r g e  

w h i t e  letters against a b l u e  background. 

g r i p  i s  t h e  i n d i c a t i o n  "Uses 6 No. b o w  [sic] T-50 S t a p l e s  [sic] 

S i t e s , "  w i t h  a l i n t  of t h e  sizes. 

r i g h t  c o r n e r  ,of t h e  package i s  t h e  legeud "Uadc i n  Taiwan." The 

narm of t h e  manufacturer or d i s t r i b u t o r  does not appear anywhere 

The 

The s t a p l e  gun 1s packed i n  a see- 

V i s i b l e  through t h e  handle  

In small lctterr on t h e  bottom 
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on the package. 

retailers recognize that the Quinn staple gun looks exactly like the 

The president of Quinn stated at h i s  depos i t ion  that 

T-50, and t h i s  is a eelling factor. (Curcio, CX 136, at 32-33; CX 

137, 138; CPX 39b). 

101. I n  advertising the Test-Rite staple gun, Fred Heyer has used a line 

drawing of the T-50 obtained f roa  Arrow. (CX 288, Req. Nos. 5-6). 

102. I n  advertising the Test-Rite staple gun,  Pieijer has used a line 

drawing o f  the T-50 as well as the Arrow pictorial. The advtr- 

tisement makes no reference t o  Arrow o r  t o  Test-Ute. (CX 81, 293, 

294) 

Importation and Sale 

103. During , respondent Moss Manufacturing purchased from 

i n  Taiwan, and imported i n t o  the United States, a t  least 

staple gun tackers at a cost of . (CX 112, 113, 

116, 122). 

(C) 104. Between October 1982 and Hay 1983, respondent Western Auto S u p p l y ,  

Inc. purchased from Test-Rite International (Taiwan) Led. i n  Taiwan, 

and imported into the United States,at least staple gun tackers 

at a cost o f  (CX 154, 156, 157, 158). 

(C)  105. Between February 1982 and Xarch 1983, respondent Central Hardware 

Co. purchased from Test-Ute International (Taiwan) Ltd. in Taiwan 

and from Western Universal (Taiwan) Ltd. i n  Taiwan and imported 

i n t o  the United States a t  least staple gun tackers a t  a cost 

o f  e (CX 187, 188, 310). 

102 
* 



106. I n  J u l y  1982, respondent  F r e d  Meyer, I n c .  purchased from T e s t - R i t e  

I n t e r n a t i o n a l  (Taiwan) Ltd.  i n  Taiwan, and imported i n t o  t h e  United 

S t a t e s ,  s t a p l e  gun tackers at  a c o s t  o f  (CX 208). 

107. Between August 1982 and F e b r u a r y  1983 respondent  L.C. Cook D i s t r i b u t o r s  

purchased from T e s t - R i t e  I n t e r n a t i o n a l  (Taiwan) Ltd .  i n  Taiwan, and (C) 

imported i n t o  t h e  U n i t e d  S t a t e s  a t  least s t a p l e  gun t a c k e r s  at 

a c o s t  o f  (CX 222, 226, 227, 281). 

108. Between August 1982 and F e b r u a r y  1983, respondent  Ranch Wholesale Supply,  

Inc., d / b / a  Lmgmont Big B purchased s t a p l e  gun tackers from Alltrade, 

I n c .  a t  a c o s t  o f  . (CX 211, 212). 

109. In O c t o b e r  1982, respondent  Heljer, I n c .  purchased from respondent  

L.G. Cook D i s t r i b u t o r s  s t a p l e  gun tackers at a c o s t  o f  

(CX 224,  229). 

. 

110. Between Hay and September 1982, respondent  S t o p  6 Shop COS. ,  I n c .  purchased 

from T e s t - R i t e  X n t e r a a t i o n a l  (Taiwan) L t d ,  i n  Taiwan and imported i n t o  t h e  

U n i t e d  S t a t e s  a p p r o x i m a t e l y  s t a p l e  gun tackers. (CX 124, 125, 126). 

111. Between November 1982 and March 1983, respondent  Qulnn P r o d u c t s ,  I n c .  pur- 

chased  f r o m  Yung Shuo i n  Taiwan and imported i n t o  t h e  United S t a t e s  

s t a p l e  gun tackers at  a c o s t  o f  (CX 137, 138). 

112. S i n c e  F e b r u a r y  1983, respondent  Tab Merchandise purchased from B u f f a l o  

T o o l  i n  Taiwan and imported i n t o  t h e  Uni ted  S t a t e s  

which were r o l d  f o r  

s t a p l e  gun tackers 

. As of J u l y  1983, Tab had a p p r o x i m a t e l y  

B u f f a l o  s t a p l e  gun tackers i n  i n v e n t o r y .  (Krakover,  CX 315, 

a t  9-19; CX 283-85, 327). 
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IC) 115* Arrow has sales representative nationwide W ~ Q  sell o n l y  

~ T Q W  products ,  including the T-50 staple gun. (Ableami, TP. 112-13). 

116. The =in ma~kee POS the T-50 gun is t h e  d o - f t - y ~ ~ ~ ~ e f f  ~ O I W  O V [ P ~ E :  

t r a d e .  The T-50 i s  sold through hardware stores, d i s c o u n t  s t o r e s ,  home 

eeneee o p e r a t i o n s ,  lumber y a r d s D  r ~ ~ f i n g  suppliers, eteo It is s o l d  

mainly through wholesalere and directly t o  large retail o u t l e t s .  

(Abrame, T r .  90). 

117. Compha%nant's T-50 e t a p l c ' g u n  tacker has been called t h e  " f l a g s h i p "  

of i t s  l i n e  and complainant h a s  t r i e d  t o  establish a "famfly" of 

Staple gun tackers around t h e  image of the T-58. (Abtamrs, 153; 

Gx 176, a t  2-3;  sx 3 ,  eat % % ) a  



118. S e v e r a l  o f  the products Arrow manufactures s h a r e  t h e  8- appearance 

of t h e  T-50, inc luding  complainant's models T-18, T-25, T-37, T-75, 

T-SSC, JT-21C and v a r i a t i o o s  upon these model des ignat ions  which 

r e p r e s e n t  t h e s e  staple guns when s o l d  i n  kits. (Abrams, Tr.  133; 

SX 27). 

119. The wire tackers t h a t  Arrow manufactures,  model numbers T-18, T-25, 

T-37 and T=75, are a s p e c i a l i z e d  p r o f e s s i o n a l  o r  coaunerical l i n e  

directed p r i m a r i l y  t o  a r t i s a n s .  

te lephone companies,  cable companies and alarm companies . These 

guns are marketed by Arrow d i f f e r e n t l y  and s o l d  i n  s i g n i f i c a n t l y  

smaller q u a n t i t i e s  than complainant 's  g e n e r a l  purpose guns directed 

t o  t h e  g e n e r a l  consumer market ,  such as t h e  T-50, T+X, and t h e  

These guns are s o l d  p r i m a r i l y  t o  

JT-21C. (AbraW, T t .  88-89, 242; SX 3, a t  18). 

120. Complainant Arrow i s  a family-owned company t h a t  started as a 

small home, one-room shop o p e r a t i o n  i n  1929. The New Jersey 

f a c i l i t y  was bought without  borrowed money and has no mortgages. 

(Abrams, Tr. 81-84). 

121. Arrow assembles a l l  i t s  T-50 staple gun tackers and manufactures 

almost a l l  component parts f o r  t h e  product at  i t s  Saddle Brook,  

New Jersey p l a n t .  

research and development work at  t h e  p lant .  

CPX 6). 

Arrow a l s o  performs a l l  d e s i g n ,  engineer ing 

(Abrams, Tr. 93-106; 

122. Arrow u s e s  automated equipment and assembly- l ine  procedures. 

(Abrams, Tr .  93-106; CPX 6). 
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123. Arrow har i n v e r t e d  approximately mil l ion  i n  c a p i t a l  equipment, 

(C) 80 p e r c e n t  of which i o  urad for manufacture of  the  T-50, 

i t r  land and imprwementr fa over PLllfon. (Abrusr, Tr, 108). 

The value of 
I 

124, Arrow aaker ura of modern equipment and techniquer  for icr die-making, 

product ion,  arrrembly, h e a t  t r e a t i n g  and q u a l i t y  control  opera t ionr .  

In t h e  product ion of i t 8  T-SO gun,  Arrow h e a t  treat8 each part 

i n d i v i d u a l l y  f o r  q u a l i t y  c o n t r o l .  

colPrncnced o n l y  after  colPaarica1 Pwthods were found inadequate,  

Indiv idual  h e a t  treatment was 

The i n d i v i d u a l  h e a t  t r e a t i n g  i r  much more expeuive than placing a11 

i n  one b a s k e t  for t h e  furnace. (Abrams, T r ,  96-110). 

125. Arrow b u i l d s  v i r t u a l l y  a l l  i t s  OM tools ,  d i e s ,  j i g s ,  f i x t u r e s  

and much o f  i t s  own equipment. That equipment inc ludes  l a t h e s ,  

adll ing machines,  and g r i n d e r s .  Atrow employs approximately 

d i e  makers working full time and a n o t h e r .  or  

machin is t s .  (Abrams, Tr. 96-97>. 

126. Arrow has  r e c e n t l y  introduced new d i e s  c o s t i n g  w e t  

a p i e c e  t o  fmprwe its e t f i c i e n c y .  A new p l a t i n g  
(C) 

amchine cos t i n g  w e t  and requir ing  a ext ens i o  n 

on t h e  p l a n t  was a l s o  added. With i t s  new d i e s ,  Arrow i s  a b l e  t o  

manufacture p a r t s  p e r  day. (Abrams, T r ,  96-111). 

127. Arrow has  been manufacturing approximately a 

T-50 r t a p l e  guas  a y e a r  00 

I t 8  c a p a c i t y  for t h e  T-SO fr v i r t u a l l y  unl imfted i n  that it ha8 

assembly l i n e s  on one s h i f t .  (C> 

enough preerres t o  g o  t o  a d d i t i o n a l  shifts and could e a s i l y  add more 

u r e m b l y  t & b l e 8  and t u r n  out  more than the p r e s e n t  plecar 

per day,  (Abrrorr, Tr .  120-21). 
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c 128. Arrow'r groer annual ouerall r a l e e  f o r  all o f  i t s  products are 

(C) a p p r o d a a t e l y  prfllion. S a l e s  per year  f o r  the T-SO are 

approximately mi l l ion .  Net p r o f i t  on t h e  T-50 i s  

pe rcen t of million. (Abr-8 Tr. 129-30; CX 36,  110, 312). 

129. The price o f  the  Arrow T-50 when it war introduced i n  t h e  1950's 

was $6.25. 

s l i g h t l y  w e r  7 0  percent.  

a t t r i b u t e s  Arrow's a b i l i t y  t o  hold price6 down to  i t s  capacity 

t o  expand production through modernizatioa and autooation.  

Currently the price 18 $10.80, an i n c r e a s e  o f  only 

&row's pree ident ,  Al lan  AbramS, 

(Abr-8, Tr. 131-32). 

130. Arrow employs s e v e r a l  inspectors who hare been on t h e  j o b  f o r  

many years and are thoroughly experienced. 

t h e  products t o  be stamped i n  t h e  dies of t h e  punch pres6 depart-  

ment t o  make sure  they a r e  within t h e  proper to lerances .  

Arrow's t o l e r a n c e s  are he ld  t o  within o f  an inch. 

{Abrams, Tr.  97). 

These people inspec t  
(C> 

A l l  of 

131. Arrow maintains 100 percent  inspec t ion  on almost  every wearing 

part f o r  every critical part i n  t h e  machine. 

mately 

but i n r p e c t  parts. 

staples and with t h e  pusher. A l l  t h e ' t r i g g e r e  and plungers are 

gauged. A t  t h e  end of every arsembly l i n e  t h e r e  1s 100 percent  

fnepect ion  on t h e  f in i shed  DfOduCt. (Abtamr, Tr. 101, 103). 

There are approxi- 

people i w o l v e d  on t h e  assembly lines t h a t  do nothing 

bery  channel  i r  100 percent  checked w i t h  

132. Arrow lceepr approximately a month rupply of raw steel on 

hand a t  a l l  tlmes t o  maintain i t a  reputa t ion  f o r  rhippiug on 

time and not running out o f  goodr. (Abr-8, Tr. 97). 
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133. ul of Arrow's p r o d u c t s  are k e p t  i n  inventory .  Everything i s  immediately 

a v a i l a b l e  upon r e c e i p t  of an  o r d e r  and t h e  e n t i r e  o r d e r  i s  shipped w i t h i n  

f i v e  t o  t e n  days.  (Abrams, Tr .  104-10s). 

134. Arrow's employees are unionized .  Arrow p r w i d e s  a n  employee b e n e f i t  

program c o n s i s t i n g  of paid v a c a t i o n s ,  h e a l t h  i n s u r a n c e ,  p a i d  h o l i d a y s  and 

s i c k  leave and a union pens ion  plan.  (Abrams, Tr.  111-12). 

I n j  u r y  

135. Complainant Arrow became aware i n  October  1982 t h a t  Taiwanese l o o k - a l i k e s  

of i t s  T-50 s t a p l e  gun were being o f f e r e d  f o r  sale on t h e  market and t h a t  

i m p o r t a t i o n s  of Taiwanese c o p i e s  of i t s  T-55C and JT-21 had s t a r t e d  to 

occur .  (Abrams,  Tr .  123, 180; CPX 35). 

136. Arrow salesmen have r e p o r t e d  back t o  Arrow t h a t  accounts  they  have f o r  t h e  

T-50 are h i g h l y  a t t r a c t e d  t o  t h e  low p r i c e  of t h e  Taiwanese i m p o r t s ,  even  

though t h e y  do not  ho ld  up as w e l l  as t h e  T-50. These salesmen f i n d  t h a t ,  

u n l e s s  Arrow can  sell i t s  guns a t  t h e  same low p r i c e s ,  t h e s e  a c c o u n t s  have 

switched and w i l l  c o n t i n u e  t o  s w i t c h  t o  t h e  Taiwanese c o p i e s .  ( S u t t e r ,  

T r .  13; CX 84, 88). 

137. C e r t a i n  customers  of t h e  Arrow T-50 s t a p l e  gun purchased t h e  T-50 and 

Taiwanese s t a p l e  guns as f o l l o w s :  

( C >  Oct. '81 - J u n e  '82 Oct '82 - June  '83 
Arrow T-50 Taiwanese Tacker Customers Arrow T-50 

Westera Auto Supply 
C e n t r a l  Hardware 

Dart Drug 
ACO 
Le bov i t z  Hardware 
Tab Merchandise 
84 Lumber 

L.G. Cook 

(CX 110, 113, 122, 130, 132, 154, 156-158, 187, 188, 222, 226, 227, 238, 

266, 281, 283, 324). 
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138. The h i s t o r y  of sales of the  Arrow T-50 i s  as f o l l o w s :  

Uni ts  D o l l a r  S a l e s  - Year ( C )  - 
1957 
1967 
1977 
1978 
1979 
1980 
1981 
1982 (11 mos.) 

(SX 7; CX 36). 

139. Sales of t h e  fol lowing Arrow products f o r  t h e  fo l lowing  per iods  are 

as f o l l o w s :  

( C>  Oct ' 8 1  - June ' 82  Oct. ' 82  - June ' 83  

T-50 
T-55 
JT-2 1 
HT-50 

The sales f i g u r e  f o r  t h e  T-50 staple gun in t h e  Oct. ' 82  - June ' 8 3  period 

shows o n l y  a percent  i n c r e a s e  w e r  t h e  same per iod  i n  t h e  preceding 

year. Arrow's p r e s i d e n t  fee ls  t h a t  t h i s  f i g u r e  would have been down 

percent  if Arrow had not picked up two very  large accounts  during 1982. 

H i s t o r i c a l l y ,  Arrow products have enjoyed a percent  growth each year. 

(Abrams, Tr .  123-25; CX 110a). 

140. Arrow holds  about 85% o f  the market i n  heavy-duty staple gun tackers. 

(Abrams, T r .  141-14A). 

141. The imporfat ion o f  t h e  accused staple gun tackers by respondents has 

(c) reduced Arrow's market share  i n  t h e  United S t a t e s  by w e r  staple 

gun tackers from October 1982 through June 1983. T h i s  r e p r e s e n t s  about 

o f  t h e  market.  Arrow's longtime c o m p e t i t o r s ,  Swingl ine ,  Duo-Fast and 

B o s t i t c h  each have less than 5-1OX o f  t h e  domest ic  market. (Abrams, T r .  

277; Finding o f  Fact 144). 

109 



142. Arrow s o l d  approximate ly  T-50's i n  1978 and o n l y  

i n  1981. 

United S t a t e s  u n t i l  late  1982. Arrow's p r e s i d e n t ,  A l l a n  Abrams, 

Taiwanese copies o f  t h e  T-50 d i d  n o t  start coming i n t o  the 
( C >  

a t t r i b u t e s  t h e  d e c l i n e  i n  1981 t o  t h e  fact t h a t  t h i s  f i g u r e  i s  being 

compared b o t h  t o  an unusual  boom p e r i o d  Arrow e x p e r i e n c e d  i n  1978-79 

and t o  a r e c e s s i o n a r y  p e r i o d  in 1981. (Abrams, T r  240-41). 

143. From 1982 u n t i l  a p p r o x i s l a t e l y  May 1983, i m p o r t s  o f  the Test-Rite 

heavy-duty staple gun were as f o l l o w s :  

c o s t  - Customer Q u a n t i t y  

S top  6 Shop COS. 
Fred Meyer 

Western Auto 
C e n t r a l  Hardware 
Venture  S t o r e s  
Waverly Screw & Hardware 
Pep Boys 
All t rade 
Handyman o f  C a l i f o r n i a  
Dart Drug 
ACO 
Wal Mart 
TSC I n d u s t r i e s  
Me n a r  ds 
Lebav i tz  Hardware 
Lampe r t Lumber 
C h a f f i n ,  I n c .  
OTASCO 
Thurman Ind.  
Rose's S t o r e s  
Peav y Lumber 
G l o s s e r  Bros .  
Giray E n t e r p r i s e s  
Gramex Corp. 
American F u e l  
AB Wholesale 
Damax I n t ' l  
Jewel Cos. 

L e  G. Cook 

TOTAL - 
The u n i t  price of these staple guns ranged from a b o u t  to  a b o u t  . 
(CX 92, 94-95, 97, 102-103, 124-27, 130-32, 153-54, 156-58, 169, 171, 187-88, 

208-09 218, 222, 226-27, 232, 238, 264-65, 266-81; SX 5 ,  10-13, 16, 19, 20, 24). 
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144. T o t a l  imports  from Taiwan from about June 1982 through about June 

1983 o f  heavy-duty staple guns which have t h e  same appearance as t h e  

Arrow T-50 are as fol lows:  
( C )  

ExDor t er 

Test-Rite I n t e r n a t i o n a l  

B u f f a l o  Tool  
Western Universa l  
Yung Shuo 
Andrews I n t e r n a t i o n a l  
X-Pole 

Imp0 r t e r Quantity 

See  Finding o f .  
F a c t  143 

Moss Mfg. 
Tab Merchandise 
C e n t r a l  Hardware 
Quinn Products 
A l l t r a d e  
Alltrade 

(CX 102-03, 112-13, 116, 122, 136-38, 187-88). 

145. The wholesa le  price f o r  t h e  T-50 i s  $10.80, and $15.90 f o r  the 

staple gun i n  k i t  form. 

The Taiwanese imports  are o f f e r e d  at  r e t a i l  prices as low as $8.88 

The suggested re ta i l  price is $21.60, 

(Home Depot) ,  and $9.99 (Bradlees and ACO). (Abrams, T r .  130, 

207-209; CX 119, 128, 133; SX 27). 

146. Most o f  the companies t o  whom Arrow has experienced a drop i n  i t s  

T-50 sales have asked Arrow f o r  a price reduct ion  o f  i t s  T-50, 

t o  make i t  comparable i n  price t o  t h e  imported tackers. 

Tr .  207-09; CX 83-84, 87-88, 129, 149, 152). 

(Abrams, 

147. S i n c e  February 1983, c o p i e s  o f  t h e  T-50 h w e  been imported by Moss 

Manufacturing Inc .  from i n  Taiwan. 

is a trading company i m o l v e d  i n  e x p o r t a t i o n ,  importa t ion  and p o s s i b l y  

manufacture of the  s t a p l e  guns i n  i s s u e  and is a competi tor  of Tes t -Ri te .  

tcl 0 

sel ls  t h e  guns i n  t h e  United S t a t e s  that 

MOSS Mfg. imports from 0 (CX 111-16, 122). 
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from J FOB Taiwan, (CX 113, 118, 122).  

150. The  s u p p l i e r  of staple gun tackers Eo Moss ahso i n d i c a t e s  a capacity 

t o  d e l i v e r  codaeaiaer loads o f  14,OQO staple gun tackers a t  a time. 

(CX 320). 

151. From t h e  p h y s i c a l  e x h i b i t s  p r e s e n t e d  i m  e v i d e n c e ,  i t  appears t h a t  

there are in e x i s t e n c e  at  B e a s t  three d i f f e r e n t  sets of d i e s  i n  

Taiwan,  none owned by r e s p o n d e n t s ,  which c a n  be used for making 

c o p i e s  of the T-58. (Abrams, TP. $83-86). 

152. Edmund Lee 61 Co. L e d , ,  l i s t e d  as an "importer, e x p o r t e r ,  manufac turer "  

i n  a P e s t e r  t o  Arrow o f f e r e d  t o  eel1 Arrow staple gun tackers similar 

to  Arrow's 'E-50 a t  a FOB price o f  $4.60 per pfece. Lee states t h a t  

their p r o d u c t i o a  capacity i s  in the range of  40,080 - 50,800 pieces 

per month. (Abt-8, Tr.  187-88; CX 189; CPX 33). 
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153. One of Arrow'r salesmen has reported t h a t  one of  Arrow's largest,  

i f  n o t  Its largest, retail  customers,  K-Hart,  has been o f f e r e d  

a price of under $4.00, F.O.B. Taiwan, on a Taiwanese look-a l ike  

staple gun. ( S u t t e r ,  Tr.  7-12). 

154. Sales o f  infringing imported staple gun tackers also i n j u r e  t h e  

r e p u t a t i o n  and name of Arrow t o  the  e x t e n t  t h a t  o t h e r  simulated 

staple gun tackers are i n f e r i o r  i n  q u a l i t y  and create dissatis- 

f a c t i o n  i n  t h e  minds of t h e  p u b l i c ,  which d i s s a t i s f a c t i o n  i s  then 

a s s o c i a t e d  wi th  complainant Arrow. (Abrsnu, Tr. 210-11). 
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CONCLUSIONS OF L A W  

1. The Commission has j u r i s d i c t i o n  w e r  t h e  s u b j e c t  matter o f  t h i s  

i w e s t i g a t i o n .  19 U.S.C. 51337(b); I n  re Von Clemm, 108 U.S.P.Q. 

371 (C.C.P.A. 1955). 

2. The Commission has  personal  j u r i s d i c t i o n  w e r  respondents Fred 

Heyer, I n c . ,  Ranch Wholesale Supply, I n c . ,  S top h Shop Cos., Inc . ,  

Western Auto Supply, I n c . ,  Quinn Products ,  I n c . ,  C e n t r a l  Hardware 

Co., L.C. Cook D i s t r i b u t o r s ,  I n c . ,  Meijer, I n c , ,  Tab Merchandise 

Corp., and Moss Manufacturing, I n c ,  ( S e e  p. 10, supra).  - 
3. The Commission lacks - in personam and s u b j e c t  matter j u r i s d i c t i o n  

over respondent Taiwan Royal United I n t e r n a t i o n a l .  (See pp. 10-11, 

supra)  . 
- 

- 
4, Complainant Arrow F a s t e n e r  Co., Inc .  has  established a common law 

trademark i n  t h e  w e r a l l  appearance of its T-50 heavy-duty staple gun 

tacker. (See pp. 16-51, supra).  - 
5. The heavy-duty staple gun tackers having t h e  appearance of t h e  T-SO im- 

ported and/or sold by respondents Fred Meyer, Ranch Wholesale ,  Stop C 

Shop, Western Auto, Quinn, C e n t r a l  Hardware, LOG. Cook, Meijer, Tab 

and Moss i n f r i n g e  complainant 's  common law trademark r i g h t s .  (Id.) .  - 
6. Common law trademark infr ingement  i s  an u n f a i r  act o r  method o f  compe- 

t l t i o n  under 19 U.S.C. S1337(a), 

supra. 

I n  re Von Clemm, supra;  Games I ,  
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7. A d j u d i c a t i o n  of t h e  a l l e g e d  infringement o f  c o m p l a i n a n t ’ s  a l l e g e d  

common law trademark i n  i t s  p i c t o r i a l  a8 set f o r t h  i n  t h e  Notice o f  

I n v e e t i g a t i s n ,  has been mooted by t h e  t e r m i n a t i o n  or d i s m i s s a l  from t h i s  

i n v e s t i g a t i o n  o f  respondents T e s t - R i t e  Products  Corp.,  T e s t - R i t e  I n t ’ l  

(Taiwan) L t d . ,  T e s t - R i t e  Automotive Ltd. ,  Waverly Screw and Hardware, 

I n c . ,  and Taiwan Royal  United I n t ’ l .  (Procedural  H i s t o r y ,  supra a t  

pp. 6-7,  10-11; Opinion,  I n t r o d u c t i o n ,  supra a t  pp. 15-16) ,  

- 

8. Respondents Fred Meyer, Ranch Wholesale ,  Stop 61 Shop, Western 

Auto,  C e n t r a l  Hardware, L.G. Cook, Meijer, and Moss have not passed 

off t h e i r  imported heavy-duty staple gun tackers as Arrow T-SO heavy- 

duty staple gun tackers. (= pp. 58-62,  - supra) .  

9. Respondent Quinn has passed o f f  i t s  imported heavy-duty staple gun 

tacker as a n  Arrow T-50 heavy-duty staple gun tacker. 

supra)  . 
(See pp. 58-62 ,  - 

- 
10. P a s s i n g  o f f  i s  a n  u n f a i r  act or  method o f  c o m p e t i t i o n  under 19  

U.S.C. §1337(a) .  C e r t a i n  A i r t i g h t  Cast - Iron Stoves, supra. 

11. There  i s  a r e l e v a n t  domest ic  i n d u s t r y  i n  c o m p l a i n a n t ’ s  o p e r a t i o n s  

devoted t o  the  d e s i g n ,  manufacture,  d i s t r i b u t i o n ,  packaging, and sale 

o f  t h e  Arrow T-50,T-55 and JT-21 staple gun t a c k e r s .  ( S e e  7 pp. 66-69 ,  

supra) .  - 
12. The r e l e v a n t  domest ic  i n d u s t r y  i s  e f f i c i e n t l y  and e c o n o m i c a l l y  

operated.  ( S e e  pp. 69-72 ,  supra). - 
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1 3 ,  The dometic i n d u s t r y  i n  t h e  T-50 i s  s u b s t a n t i a l l y  i n j u r e d  and t h e r e  

exists a tendency t o  s u b s t a n t i a l l y  i n j u r e  t h i s  d o m e s t i c  industry .  

(See - pp. 73-82, supra) .  

14. No d e t e r m i n a t i o n  i s  made o f  the  alleged v i o l a t i o n  of 0337 by 

respondent Taiwan Royal United I n t e r n a t i o n a l  by r e a s o n  o f  that 

respondent 's  dismissal from t h i s  i m e s t i g a t i o n  f o r  lack o f  j u r i s -  

d i c t i o n .  (See J u r i s d i c t i o n ,  s u p r a ,  a t  10-11). - 
15. The f o l l o w i n g  respondents are i n v i o l a t i o n  o f  5337: Fred Meyer, 

I n c . ;  Ranch Wholesale Supply,  I n c . ;  S top h Shop Cos.;  I n c . ,  Western 

Auto Supply,  I n c . ;  C e n t r a l  Hardware, Co.; L.G. Cook D i s t r i b u t o r s ,  

I n c . ;  Meijer, I n c . ;  Quinn P r o d u c t s ,  I n c . ;  Tab Merchandise Corp.; and 

Moss Manufacturing,  I n c .  
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INITUL DETERXINATION AND ORDER 

Based on the  foregoing f i n d i n g s  Of fact,  conc lus ions  o f  law, t h e  

opin ion ,  and the record as a Whole, and her ing considered a l l  of the  

pleadings and arguments presented o r a l l y  and i n  briefs ,  as well as pro- 

posed f i n d i n g s  o f  fact and conc lus ions  of law, i t  i s  t h e  Presiding Officer's 

DETERMINATION that there i s  a v l o l a t l o n  o f  S e c t i o n  337 in the unauthorized 

importat ion i n t o  and sale i n  t h e  United States o f  t h e  accused hesvy-duty 

staple gun tackers. 

The Presiding Officer hereby CERTIFIES t o  t h e  Commission t h e  I n i t i a l  

Determinat ion,  t o g e t h e r  w i t h  t h e  record  o f  t h e  hearing i n  t h i s  i w e s t l g a t i o n  

c o n s i s t i n g  o f  the fol lowing:  

1. The t r a n s c r i p t  o f  t h e  hearing, w l t h  appropr ia te  c o r r e c t i o n s  

as may hereafter be ordered by the Presiding Officer; and f u r t h e r ,  

2. The E x h i b i t s  accepted i n t o  evidence i n  the c o u r s e  o f  t h e  hearing, 

and t h e  e x h i b i t  p r o f f e r e d  by the Adminis t ra t ive  Law Judge, as l i s t e d  

in the Appendix  a t t a c h e d  here to .  

The pleadings of t h e  parties are not  certified, s i n c e  they are already 

i n  t h e  Commlssion's p o s s e s s i o n ,  i n  accordance 'wi th  t h e  Commission Rules  o f  

Practice and Procedure. 

Further i t  i s  ORDERED that: 

1. I n  accordance wi th  Rule 210.44(b) ,  a l l  material here tofore  

marked in camera by reason o f  b u s i n e s s ,  f i n a n c i a l ,  and marketing data found 

by the Presiding Officer t o  be c o g n i z a b l e  as c o n f i d e n t i a l  business  in for -  

mation under Rule  210.6(a) i s  to  be g i v e n  five-year i n  camera treatment  

from t h e  date t h i s  i n v e s t i g a t i o n  i r  terminated ; ,  
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2. The S e c r e t a r y  shall sewe a p u b l i c  v e r s i o n  of  t h i s  I n i t i a l  

h t e r m f n a t i o n  upon a l l  parties of r e c o r d  and t h e  c o n f i d e n t i a l  v e r s i o n  upon 

a l l  c o u n s e l  of r e c o r d  who are s i g n a t o r i e s  t o  the p r o t e c t i v e  o r d e r  i s s u e d  by 

the P r e s i d i n g  O f f  h e r  i n  t h i s  i w  e s t i g a t i o n ;  

3. Motion 137-21 i s  g r a n t e d  i n  part and denied i n  part t o  the e x t e n t  

described i n  t h i s  i n i t i a l  d e t e r m i n a t i o n ;  Motion 137-23 i s  g r a n t e d ;  

4. Respondent Taiwan Royal i s  dismissed from this i n v e s t i g a t i o n  by 

r e a s o n  of lack o f  Commission j u r i s d i c a t i o n  wer  t h i s  party; and f u r t h e r ,  

5. T h i s  I n i t i a l  Determination s h a l l  become t h e  d e t e r m i n a t i o n  o f  

the Commission t h i r t y  (30) days after  t h e  s e r v i c e  thereof,  u n l e s s  t h e  

Commfssion, w i t h i n  t h i r t y  (30) days after  the date o f  f i l i n g  o f  the 

I n i t i a l  D e t e n n l n a t l o n  shal l  have ordered review o f  t h e  I n i t i a l  Determinat ion 

o r  c e r t a i n  i s s u e s  t h e r e i n  pursuant t o  19 C.F.R. 210.54(b) o r  210.55 o r  by 

o r d e r  s h a l l  have changed the e f f e c t i v e  date o f  the I n i t i a l  Determination.  

/A& udge Donald K. Dwall 

Pres iding O f f  icer 

I s s u e d :  Nmember 28, 1983 
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DOCUMENTARY EXHIBITS 

EXHIBIT SPONSORING 
NO. TITLE - WITNESS 

cx 1 
CXla 
CXlb 
cx 2 
cx 3 
cx 4 
cx 5 
CX 6 
cx 7 
CX 8 
cx 9 
CXlO 
CXll 
cx12 
CX13 
CX14 
cx15 
CX16 
CX17 

CX18 

cx19 
cx20 
cx21 

cx22 

CX23 

CX24 

CX25 

CX26 

CX27 

Complainant's Exhibit Lists 
Complainant's Revised Exhibit Lists 8/31/83 
Complainant's Revised Exhibit Gists 9/21/83 
Home Center News 2/14/83 
Hardware Merchandiser 11/82 
Master Plumber & Heatinp 

List of Magazines in Which 
Contractor 10/71 

E. Sigler 
E. Sigler 
E. Sigler 

E. Sialer 
Arrow-Ads Have Appeared - -  

Homeowners 3/82 
The Family Handyman 9/82 
Sheet of Ad Sliks for 1951-1954 
Copies of Ads for 1954-1956 
Copies of Ads for 1950-1952 
Arrow Envelope 
Arrow Catalog 
Arrow Coop Ad Program 
Collection of Press Clippings 
Sample TV Ad Storyboard 
Arrow Ad - - Look 10/5/71 
Arrow Ad - Popular Mechanics 

5/65 
Arrow 

Arrow 
Arrow 
Arrow 

Arrow 

Arrow 

Arrow 

Arrow 

Arrow 

Ad 

Ad 
Ad 
Ad 

Ad 

Ad 

Ad 

Ad 

Ad 

The Saturday 
m;;;;: Post 

- Look. 5//5/70 - Look 11/3/64 
Hardware Age 1/83 
p. 114 and back cover 
Northern Hardware 
Trade 3/78 -. - - - - _ - -  
Science & Mechanics 
10/71 

Arrow Ad - Mekhanix Illustrated 

E. 
E. 
E. 
E. 
E. 
E. 
E. 
E. 
E. 
E. 
E. 
E. 
E. 
E. 

E. 
E. 
E. 

E. 
E. 

E. 

E. 

E. 

Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 
Sigler 

Sigler 
Sigler 
Sigler 

Sigler 
Sigler 

Sigler 

Sigler 

Sigler 

E. Sigler 
Home Improvements 
You Can Do 
Oct. 1979 



EXHIBIT 
NO - TITLE 

CX28 Arrow Ad - 
CX29 Arrow Ad - 
CX30 Arrow Ad - 
CX31 Arrow Ad.- 

CX32 
cx33 
cx34 
cx35c 
CX36C 
cx37c 
ex38 
cx39 
CX40 
CX41 
CX42 
cx43 
cx44 

cx45 
CX46 
cx47 
CX48 
cx49 
CX50 
CX51 
CX52 
cx53 
cx54 
cx5s 
CX56 
cx57 
CX58 
cx59 
CX60 
CX61 
CX62 
CX63 
CX64 
CX65 

- Loak 5/4/65 - Look lO/S / l l  
The Saturday 

%%-- 
Arr& Door Window 
Decal 

Arrow Wir r ant y 
Arrow Warranty 
Arrow Warranty 
Summary of Advertising Expenses 
Sales Summaries 
Profit Summaries 
"T-50' Part List and Drawing 
Arrow Price Lists 1/16/61 
Arrow Prici Lists 1/15/66 
Arrow Price Lists 8/1/72 
Arrow Price Lists 11/15/78 
Arrow Price Lists 7/1/82 
Collect'lon of Drawings 
of Other Gun Designs with 
Same Mechanisms 
Arrow Test Reports 
Duo Fast Ad 
Bostitch Ad . 
Duo Fast Ad I. : * 
Swingline A d *  . 
Sw i ng 1 i ne Ad 
Swingline Ad 
Apex Mfg. Ad 
Swingline Ad 
Novus Tacker Ad 
Bostitch Ad 
Swing 1 i ne 
Sof ragraf 
Esco 
Esco 
Asian Sources Hardware 11/82 
Asian Sources Hardware 2/83 
Asian Sources Hardware 9/82 
Asian Sources Hardware 3/83 
Asian Sources Hardware 12/82 
Spenard Builders Supply Ad 
May 1983 

SPONSORING 
WITNESS 

E. Siglcr 
E. Siglcr 
E. Sigler 

E. Sigler 

A. Abrams 
A. Abrams 
A. Abr arns 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abr ams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams C 
E. Sigler 

A. Abrams 
A. Abr ams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abr arns 
A. Abr arns 
A. Abr ams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abr ams 
A. Abrams 
A. Abrams 
E. Sigler 
A. Abr ams 
A. Abrams 
A. Abrams 
A. Abrams 
A, Abrams 

-2- 



DEPOSITION SPONSORING 
TITLE EXHIBIT NO. WITNESS 

84 Lumber Ad 6/10/83 A. Abrams 
84 Lumber Ad 5/83 6 A. Abrams 
Return Letter from Bob's Rardwarc A. Abrams 

- EXHIBIT 
. NO. 

CX66 
CX67 
CX68 
CX69 E. Sigler 1981 Building Supply News 

Brand Awareness Survey 
April 1982 Discount Store News 
"Product Movement Audit" 

E. Sigler CX70 

E. Sigler 

E. Sigler 

CX71 March 1979 Discount Store News 
"Product Elovement Audit" 
April 1977 Discount Store News 
"Product Movement Audit" 

CX72 

E. Sigler cx73 August 1978 Discount Store News 
"Product Movement Audit" 
June 1979 piscount Store News 
*Product Hwement Audit" 
August 1982 Discount Store News 
"Product Movement Audit" 

E. Sigler cx74 

E. Sigler cx7 5 

E. Sigler CX76 Jan. 1983 Discount Store News 
"Product Movement Audit" 

E. Sigler 
E. Sigler 

cx77 
CX78 

Hardware Age Questionnaire 
hardware Aqc Recognition Study 
1982 . .  

E. Sigler Hardware A e 'Recognition Study 
m--= . 

cx79 

E. Sigler CX80 .Hardware A e Recognition Study + '. : . 
CDX264 E. Koetze 

A. Abrams 
H. Sutter 
A. Abrams 
A. Abrams 
J. Bridges 
A. Abrams 
A. Abrams 
J. Bridges 
E. Mazanec 
A. Abrams 
A. Abrams 
A. Abrams 
Admitted 

Meijer Ad *; 

Collection of Photos 
Salesmen's Report 
Salesmen's Report 
A.A. Memos. 
Salesmen's .Report 
Salesmen's Report 
Salesmen's Report 
Salesmen's Report 
Salesmen's Report 
Salesmen's Reports 
Salesmen's Reports 
Salesmen's Reports 
Pep Boys Advertisement 
Invoice to Pep Boys 
Custom's Invoice 
Purchase Order 
Purchase Order 
Purchase Order 
Invoice and Related Customs 
Documents 
Purchase Order 
Invoice and Related Customs 
Documents 

CX81 
CX8 2 
CX83 
CX83A 
CX84 
CX8S 
CX86 
CX87 
CX88 
CX89 
CX90 
CX9OA 
CX9OB 
cx91 
cx9 2c 
cx93c 
cx94c 
cx9 5c 
CX96C 
cx97c 

Admitted 
Razzano & Schill 
Admitted 
Admitted 
Razzano & Schill 
Razzano c Schlll 

Razzano c Schill 
Razzano c Schill 

CX98C 
cx99c 



EXBIBIT 
NO 

CXlOO 
CXlOl 

cx102c 

cx103c 

CX104 
CXl05 
CX106 
CXl07C 
CX108C 
CX109 
CXllOC 
CXlll 

fC )  cx112 
c) CX113 

CX114 
cx115 
CX116 . 
CXl17 
CX118 
cx119 
CXl20 

(C) CXl21 

CX124 
CX125 
CX126 
CX127 
CX128 
CX129 

cx13oc 
cx131c 

cx132c 
CX133 

TITLE - 
Alltrade Price Lirt 
Beaver Lumber Repair Request 

Shipping Advice and Other 
Documents 
Shipping Advice and Other 
Document s 
Rome Depot Advertisement 
Home Depot Advertisement 
Lustre Line Ad 
Lustre Line Price List 
Lustre Line Inventory Sheet 
Offer to SeZl Guns 
Summaries .of Lost Sales 
Transcript of Deposition of 
lane Goggdns, Pages 3-6, 
10-31, 33-50, 64-69, 72-77, 
,81084, 86-89, 95-96 

Moss. Sales Summary 
T a i wan e s e Ad 
Moss Order Summary and Order 
Notice of Deposition 
Moss Flyer . 
Home Depot Ad. 
Witness Statement of Harris 
Sutter 

Transcript of Deposition of 
R.L. Peckham, Pages 3, 4, 

37-38 
Purchase Order 
Invoice 
Purchase Order 
Inventory List 
Bradlee Ad 
Transcript of Deposition of 
Robert G. Haege, Pages 3-9, 

Pro Forma Invoice 
Invoice and Other Purchase 
Documents 
Shipping Advice 
ACO Ad 

7.8, 10-14, 16-20, 25, 29, 

12-16, 23, 26-32? 36-38, 45 

DEPOSITION 
EXRIBIT NO. 

CDX301 
(See 
CPX36) 
CDX247 

CDX248 

CDX2l 
CDX22 
CDX23 
CDX24 
CDX25 
CDX26 
CDX27 
CDX28 

CDX30 
CDX31 

CDX53 
CDXS4 
CDX55 
CDX55A 
CDX56 

CDX42 
CDX43 

CDX44 
COX45 

SPONSORING 
WITNESS 

G. Billinger 
A. Abrams 

M. Speizer 

M. Speizer 

E. Sigler 
E. Sigler 
A. Abrams 
Razzano & Schill 
Razzano & Schill 
A. Abrams 
A. Abrams 

2. Goggans 
2. Goggans 
2. Goggans 
2. Goggans 
2. Goggans 
2. Goggans 
2. Goggans 
2. Goggans 
H. Sutter 

2 .  Goggans 
2. Goggans 

R. Peckham 
R. Peckham 
R. Peckham 
R. Peckham 
R. Peckham 

R. Haege 
R. Haege 

R. Haege 
R. Aaege 

-4- 



EXHIBIT 
L NO 

CX134 
CX135 

CX136 

CX137 
CX138 
CX139 
CX140 
CX141 
CX142 
CX143 
cx144c 

(2x145 
CX146C 
CX147 
CX148 
CX149 

CXlSO 
cx151 
CX152 
CX153 

CXlSIC 
cx155c 
CX156C 
cx157c 
CX158C 
cx159c 
CXl6OC 
CX16lC 
CX162 
CX163 
CX164 
CX165 
CX166 

CX167 
CX168 

SPONSORING 
WITNESS 

R. Haege 
A. Abrams 

CDX33 J. Curcio 
CDX34 J. Curcio 
CDX36 J. Curcio 
CDX37 C 38 J. Curcio 
CDX39 E. Sigler 
CDX4O J. Curcio 
CDX41 J. Curcio 

DEPOSITION 
TITLE , EXHIBIT NO. 

ACO Ad CDX46 
Collection of Photographs of 8 

ACO Displays 
Transcript of Deposition of 
Joseph Curcio, Pages 3, 5-8, 

43-44, 46 
Purchase Order 
Purchase Order 
Quinn Inventory Record 
Letter and Ad 
Arrow Ad Sliks 
Arrow Warranty 
Sales Invdice 
Transcript of Deposition of 
Robert Nei-1 Walling, Pages 2, 

11-21, 26-28, 32-34, 38-40, 

5 ,  8-9, 11-25, 27, 29-37, 
41-44, 46-47, 49, 52-56, 62, 

NO Exhibit . * 

65-67,.'70-74, 77-73, 81, 83 

Inventory Record CDXlO3 
Western Auto Ad ' CDXlO4 
.Western Auto'Ad CDXlOS 
Witness Statement of Richard 
'Mazanec . 
Western Auto' Xd' CDX107 
Western Auto' Ad CDXlO7A 
Witness Statement of John Bridges 
Wal-Mar t ' s Res.pon6e to 
Complainant's Requests for 
Admissions 
Western Auto Purchase Order CDXllO 
Western Auto Purchase Order CDXllOA 
Western Auto Purchase Order CDXlll 
Western Auto Purchase Order CDXll2 
Western Auto Purchase Order CDXll3 
Inventory Record CDX114 
Test-Rite Letter CDXllS 
Western Auto Documents CDXll6 
Western Auto Test Report CDX117 
Western Auto Ad CDXll8 
Western Auto Ad CDX119 
Medi Mart 8/10/83 Ad 
Handyman's Response to 
Complainant's Requests for 
Admissions 
Western Auto Ad CDX122 
Menard's Response to 
Cmplafnant's Requests for 
hdtniecinnc 

R. Walling 
R. Walling 
R. Walling 
R. Mazanec 

R. Walling 
R. Walling 
J. Bridges 

R. Walling 
R. Walling 
R. Walling 
R. Walling 
R. Walling 
R. Walling 
R. Walling 
R. Walling 
R. Walling 
R. Walling 
R. Walling 
A. Abrams 

R. Walling 



EXHIBIT 
NO 

. CXl69 

CX170 

CX171 

CXl72 
CX173 
CX174 
CX175 
CX176 
CX177 
CX178 
CX179 
CXl80 
CX181 
CX182 

CX183C 
CXl84 
CXl85 

CX186 
CX187 
CX188 
CX189 
CX190 
cx191 
CX192 
CX193 
CX194 
cx195 
CX196 
CX197 
CX198 
cx199c 
cx2ooc 
CX20l 
cx202 
CX203 
cx204c 
cx205c 
CX206C 

TITLE - DEPOSITION 
EXHI'BIT NO. 

Tractor :'bupply' s Response to 
Complainant's Requests for 
Admissions 
Alltrade's Response to / 

Complainant's Requests for 
Admissions 
Pep Boy's Response to 
Complainant's Requests for 
Admissi,ons 
Witness Statement of M. Helfgott 
Western Auto Ad CDXl28 
Western Auto Ad CDX129 
Western Auto Ad CDXl3O 
Witness Statement of E. Sigler 
No Exhibit 
No Exhibit 
No Exhibit 
No Exhibit 
No Exhibit 
Arrow Ad Slicks CDX137 

Western Auto Documents re Arrow CDX138 
No Exhibit . - ' .  
Transcript of  Deposition of 
Steven East, Pages 5?  7 0 8 ~  12, 
18-21? 23-24, 30-32t 34-398 
41-43? 46-48, 51-53? 55, 57, 
58-59? 61-63, '66-67t 69-81? 
91-94? 96-1031 *106-107, 110-111, 
113-114 
No Exhibit ' 
Import Invoice Record CDX142 
Import Inv6ice Record C D X L Q ~  
Inventory Record CDXl44 
No Exhibit 
Inventory Record CDX146 
Inventory Record CDX147 
Inventory Record CDX149 
Inventory Record CDXlSO 
Inventory Record CDXlSl 
Inventory Record CDXlS2 
Central Hardware- 'Ad CDXlS3 
Central Hardware Ad CDX154 
Central Hardware Ad Circulation CDXlSS 
Central Hardware Ad Circulation CDX156 
Arrow Warranty CDX137 
No Exhibit 
No Exhibit 
Invoice and Related Documents CDX236 
Invoice and Shipping Advice CDX237 
Invoice and Related Documents CDX238 

SPONSORING 
WITNESS 

R. Walling 
R. Walling 
Re Walling 

R. Walling C 
A. Abrams 
R. Walling 

S. East 
S. East 
S. East 

S. East 
S. East 
S. East 
S. East 
S. East 
S. East 
S. East 
S. East 
S. East 
S. East 
S. East 

Me Speiter 
M e  Speizer 
M e  Spcizer 



EXHIBIT 
NO. 

c x 2 0 7 c  
CX208C 

c x 2 0 9 c  
c x 2 1 o c  
CX2l lC  
c x 2 1 2 c  
CX213 

c x 2 1 4 c  

c x 2 1 5 c  

CX216C 

c x 2 1 7 c  

CX218C 

CX218aC 

CX219 

c x 2 2 0  

c x 2 2 1  
c x 2 2 2 c  
c x 2 2 3 c  
c x 2 2 4 c  
c x 2 2 5 c  
CX226C 
c x 2 2 7 c  
CX228 
CX229 
CX230 

CX231 

c x 2 3 2 c  
CX233 
c x 2 3 4 c  
c x 2 3 5 c  
CX236C 
c x 2 3 7 c  
CX238C 
CX239C 
c x 2 4 o c  
c x 2 4 1 c  
CX242 

TITLE 

Invoice and R e l a t e d  Documents 
Sh ipping  Advice?  Invoice and 
R e l a t e d  Documents 
P u r c h a s e  Order 
Buyer ' s  Quote 
Invoice 
Shipping  Document 
Handyman Ad 

- 

L e t t e r  of C r e d i t  and R e l a t e d  
Documents 
L e t t e r  of C r e d i t  and R e l a t e d  
Documents 
L e t t e r  of C r e d i t  and R e l a t e d  
Documents 
P u r c h a s e  Order and At tached 
Le t t e r  of C r e d i t  
Sh ipping  Advice  and R e l a t e d  
Documents 
Shipping  Advice and R e l a t e d  
Documents re Handyman of 
Cali fornia  
Repor t  of  Dr. M. H e l f g o t t  
and Blank Questionnaire 
Ad v e r t i semen t 

L.G. Cook Ad 
Invoice t o  TSC 
Accounts P a y a b l e  
Invoice 
P u r c h a s e  Order 
Customs Documents 
Customs Documents 
L.Gm C o o k  Customer Ad 

 POSIT ION 
E X ~ I B I T  NO. 

: CDX239 
CDX240 

i' 

CDX241 

CDX242 

CDX243 

CDX261 

CDX260 
Collection of L.G. C o o k  Invoices CDX262 
L.G. Cook L e t t e r  re r e t u r n i n g  CDX257 

L.G. Cook C l a i m  re r e t u r n i n g  
guns 
Shipping  Advice 
Collection of Photos  
Purchase  Order 
R e c e i v i n g  R e p o r t  
T e s t - R i t e  L e t t e r  
P r o  Forma Invoice 
P r o  Forma Invoice 
New Buyer Item Form 
Purchase  Order 
Rece i v  ing R e p o r t  
Dart Drug Ad 

CDX254 

C D X 2 4 5  

CDX2 
CDX3 
CDXS 
CDX6 
CDX7 
CDXS 
CDXlO 
CDXll  
CDXl2 

SPONSORING 
WITNESS 

M. S p e i z e r  
M. S p e i z e r  

Razzano & S c h i l l  
Razzano & S c h i l l  
Razzano & S c h i l l  
Razzano & S c h i l l  
M. S p e i z e r ,  
Razzano & S c h i l l  
Razzano & S c h i l l  

Razzano & S c h i l l  

Razzano 6 S c h i l l  

Razzano & S c h i l l  

M. S p e i z e r  

M. S p e i z e r  

M. H e l f g o t t  

E. S i g l e r ,  
A. Abrams 
A. Abrams 
Razzano & P c h i l l  
Razzano & S c h i l l  
R. C o o k  
Razzano & S c h i l l  
Razzano & S c h i l l  
Razzano & S c h i l l  
R. C o o k  
R. C o o k  

A. Abrams 
R. C o o k ,  
A. Abrams 
M. S p e i z e r  
J. B r i d g e s  
T. Tenovan 
T. Tenovan 
T. Tenovan 
T. Tenovan 
T. Tenovan 
Tm Tenovan 
T. Tenovan 
T. Tenovan 
T. Tenovan 

Re C o o k ,  



EXHIBIT 
NO 
CX243 
CX244 

CX245 
CX246 
CX247C 
CX248C 
CX249 
cx2soc 
cx251c 

cx252c 
CX253 , 

CX254 
CX255 
CX256C 
CX257 
CX258C 
CX2595; 
CX260 
CX261 
CX262C 
CX263C 
CX264C 
CX265C 
CX266C 
CX267C 

CX268C 

CX269C 
cx27oc 

cx271c 
cx272c 
cx273c 

cx274c 

cx27sc 
CX276C 

TITLE 
Dart Drug Ad 
- 
Transcript of Deposition 
of T. Tenovan, Pages 1, 8-12, 
19-35, 37-40, 12-48, 50051, 
54-56, 58-61, 63-65, 68-70, 
77-78, 91-92, 96, 103-104, 
111-116 
Dart Drug Ad 
Dart Drug Ad 
Copy of Arrow Drawing 
Test-Rite Taiwan Parts Drawing 
No Exhibit 
Test-Rite Blueprints 
Test-Rite Quality Control 

Test-Rite Production Record 
Test-Rite. . .  Ad 
Taiwan Yellow Pages 
.Letter of 10/29/82 
U.S. Testing Co. Report 
Letter. of 12/22/82 

'U.S. Testing Co. Report 
Letter of 2/23/83 
U.S. Testing Co. Report 
U.S. Testing Co. Report t84492 
Shipping Advice to Stop & Shop 
Shipping Advice to Dart Drug 
Shipping Advice to Pep Boys 
Shipping Advice to Pep Boys 
Shipping Advice to Lebovitz 
Sales Documents to Lampert 
Lumber 
Sales Documents to Chaffin 
Central Dis t r f bu ti ng 
Sales Documents to O'Fasco 
Shipping Advice to Nueman 
Industries 

Reports 5 

d ~ p o s  IT ION 
eXHXBIT NO. 

CDX13 

CDXl4 
CDXlS 
CDX2Ol 
CDX202 

CDX204 
CDX205 

CDX206 
CDX207 

CDX208 
CDX209 
CDX2lO 
CDX2ll 
CDX212 
CDX213 
CDX214 

CDX215 
CDX217 
CDX218 
CDX219 
CDX220 
CDX221 

CDX222 

CDX223 
CDX224 

Shipping Advice to Rose's Stores CDX225 
Shipping Advice to Peavy Co. CDX226 
Shipping Advice to Glosser CDX227 
Brothers 
Shipping Advice. to Giray CDX228 
Enterprises 
Shipping Advice to Gramex Corp. CDX229 
Shipping Advice to American Fuel CDX230 

SPONSORING 
WITNESS 
T. Tenovan 

T. Tenovan 
T. Tenovan 
M. Spizer 
M. Speizer 

M. Speizer 
M. Speizer 

M. Speizer 
A. Abrams 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 
A. Abrams 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 
M. Speizer 

M. Speizer 

M. Speizet 
M. Spefzer 

M. Speizer 
M. Speizer 
M. Speizer 

M. Speizer 

M. Speizer 
M. Speizet 

Confidentiality waived by Test-Rite 

4- 



EXHIBIT 
NO TITLE 

d 

DEPOSITION SPONSORING 
EXHIBIT NO. WITNESS 

. CX277C Shipping.Advice to A.B. CDX231 M. Spefzer 

CX278C Shipping Advice to Damax Int. CDX232 M. Speizer 
CX279C Shipping Advice to Jewel ' CDX233 M. Speizer 

CX28OC Shipping Advice to Test-Rite/ CDX234 M. Speizer 

CX281C Shipping Advice to L.G. Cook CDX235 M. Speizet 
CX282 Transcript of Deposition of 

Wholesale 

Companies 

Wal-Mar t 

Me1 Speizer, Pages 3-15, 
17-22, 24-28, 31-34, 38-40, 
48-49, 51-68, 75-77e 78-82, 
86-87, 89-119, 117-130, 1340135, 
137-150, 152-156, 161-162, 
175-179 

CX283C Tab Shipping Document 
CX284C Tab Invenfory 
CX285C Tab Inventory ' 

CX286 Asian Sources Hardwares 
June 1983', p. 46 and 
'Inside' Back Cover 

CX287 Return Memqfrom Western Auto 
CX288 Fred Meyer's 'Response to 

a Complainant's' Requests for 

CX289 . Arrow 1983 .Price List 
CX290 ABC List of ,'TOP 100 Home Centers 
CX291 Ever-Shiny Ad . 
CX292 Transcript of Deposition of 

H. Roetze, Pages 3, 5-7, 9-17, 
20, 24-27, 29-36 and 39 

CX293 Meijer Ad . CDX265 
CX294 Meijer Ad. CDX266 
CX295 Mefjer Ad CDX267 
CX296C Transcript of Deposition of 

CDX302 G. Hillinger CX297C Test-Rite Pro Forma Invoice 

CX298 Alltrade Flyer CDX303 Go Hillfnger 
CX299 Alltrade Ad CDX304 G. Hillinger 
CX300 Letter of Spet. 29, 1982 from COX305 G. Hillinger 

CX301 Letter of 10/4/82 from Alltrade CDX306 G. Hillinger 

CX302C X'Pole Invoice to Alltrade COX307 G. Hillinger 

' Admissions 

1 
George Hillinger, Pages 

to Alltrade 

Sunshine, Slot L Sunshine to 
Alltrade, Inc. 

to R. Sunshine 

CDX2Sl T. Krakover 
CDX252 T. Krakover 
CDX253 T. Krakover 

A. Abrams 

A. Abrams 

A. Abrams 
A. Abrams 
A. Abrams 
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EXRIBIT D@POSITION 
NO J 

CX303C 
CX304 

cx305c 

CX306C 
cx307c 
CX308C 

CX309 

CX310 

CX3115 
cx312c 

CX313 
CX314 
CX315 

CX316 

CX317 

CX318C 
CX319 
CX320 

CX321 

CX322 
CX323 

CX324 
CX325 
(2x326 

(2x327 

CX328 

CX329 
(2x330 

TITLE EbIBIT NO. 

Andrew'e International Invoice COX308 
Letter of 11/4/82 from Curtis, CDX309 
Morris & Safford to G. Rillinget 
Alltrade Records re Returns of 
Staple Guns in Jan., Feb. and J 

Specimen Alltrade Invoices 
Alltrade Purchase Order to X'Pole 
Alltrade Purchase Order to 
Tes t -Ri t e 
Transcript of Deposition of Carl 
Sigman, Pages 1, 7, 16-18, 

Collection of Western Universal CDX403 
Sales Documents 
U.S. TM Reg. No. 1,150,227 
Sales Summary for T/25; T/18: 
T/75: T/37 
Salesmen's Report 8/9/83 
Wolohan Lumber Ad 
Transcript of Deposition of 
T. Krakover, Pages 4-17, 22-23, 
and 31 
Transcript of Deposition of 
Richard Cook, Pages 3-8, 12-17, 
19, 21-27, 29-34 
Response to Requests for 
Admissions by Test-Rite Int'l 
(Ta i wan) 
Sales Comparison for T-18, etc. 
Aye Ka Industrial Corp. Ad 
Moss Correspondence re Initial 
Purchases and Returns 
Complainant's List o f  Deposition 
Pages and Lines Relied On 
Noblit Bros. Ad 
Photographs of Bob's Hardware 
Display 
Additional Lost Sales Summaries 
Asian Sources July 1983 
1983 Brand Awareness/Purchase 
Study 
Tab Merchandise Corp. Request 
for Admissions 
Correct Unaided Identification 
Summary 
Photographs of Dixieline Store 
Witness Statement of 
Robert C. Sorensen 

July, 1983 

22-24, 26-27, 40-43, 47-48, 
55,56, 65-68, 71-73 

SPONSORING 
WITNESS 

G. Aillinger 
G. Aillinger 

Razzano 6 Schill 

Razzano b, Schill 
Razzano & Schill 
Razzano & Schill 

C. Sigman 

A. Ahrams 

A. Abrams 
A. Abrams 
A. Abrams 

A. Abrams 
A. Abrams 
Hovanec & Razzano 

A. Abrams 
A. Abrams 

A. Abrams 
A. Abrams 
A. Abrams 



-- PHYSICAL E X H I B I T S  

EXHIBIT NO. 

CPX 1 
CPX 2 
CPX 3 
CPX 4 
CPX 5 
CPX 6 
CPX 7 
CPX 8 
CPX 9 
CPXlO 
C P X l l  
CPX12 
CPX13 
CPX14 
CPXlS 
CPX16 
CPX17 
CPXlS 
CPX19 ' 

CPX20 
CPX2l 
CPX22 
CPX23 
CPX24 
CPX25 
CPX26 
CPX27 
CPX28 
CPX29 

CBX30 
CPX31 

CPX32 
CPX33 
CPX34 
CPX35 
CPX36 

CPX39 
CPX38 

TITLE 
@'ARROW T-50. Tacker 
'ARROW T-50" XP 
'ARROW T-55' 
" A R W y  * ? i T = ~ w  

s 

Box of Arrow Staples 
Videotape 
Wanscs Tacker 
Sears Taekcr 
Markwefl Tacker 
Duo Fast Tacker 
TachPkawa T a c k e r  
Swingl in 'e  Tacker 
BQsti$ch Tack@$ 
USM Tacker 
Woca Faaf T a c k e r  
Salco T a c k e r  
Duo Fast T a c k e r  
Pasllde Tacker 
Max I n d u s t r y  T a c k e r  
Craftsman T a c k e r  
PSI Tadker 
Unbranded Tacker 
SwingPine lQOO 
Star Tacker 
Hsnsco Tacker 
Duo Fast  Tacker 
Swingline Tacker 
Moss Gun .No. 55 
D @ f e t i V e  Test-Rite 
Gun 
ABEtrtside Gun 
Alltrade Staples  

DEPOSITION 
EXHIBIT NO. 

CDXS1 
I 

( S e e  CX68) 

CDX203 
CDX246 

( S e e  CXlO9) 
CDXZO 
CDX29 

SPONSORING WITNESS 

A. Abrams 
A. Abrams 
A. Abrams 

A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A, Abrams 
A. Abrams 
Ae Abrams 
A e  Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A.  Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A ,  Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 
A. Abrams 

A. AbKarnS 

C. H f P l i n g e r  
ki. S p e i z e r ,  
G. H b l l i n g e r  
A. Abrams 
A. Abrams 
2 ,  Goggans 
2.  Gsggans 
A. Abrams 

R. Peckham 
C.  Bacge  



DEPOS I'~(ION 
EXHIBIT NO. TITLE EXHI BIZ- NO . SPONSORING WITNESS 

CPX3 9a & b Quinn Guns CDX32 g 35 Y. Curcio 
CPX40 "ARROW T-SO" CDXl02 N. Walling & 

A. Abrams 
CPX4l Test-Rite Gun CDXlp9 N. Walling 
CPX42 Central Hardware Gun CDXl4l S. East 
CPX43 Central Hardware Gun CDXl48 S. East 

CPX45 Test-Rite Staple Gun CDX259 A. Abrams & 
Returned to Arrow (See CX230) R. Cook 

CPX46 Test-Rite Staple Gun CDX258 A. Abrams c 
Returned to Arrow (See CX230) R. Cook 

CPX47a & 47b Two Test-Rite Staple CDX255 C 256 A. Abrams & 
Guns Returned to (See CX231) R. Cook 
Arrow 

CPX48 Arrow Gun CDXl T. Tenovan 
CPX49 Dart Drug Test-Rite 

Gun CDX4 T. Tenovan 
CPXSO Dart Drug Test-Rite CDX8 T. Tenovan 

Gun 
CPX51 No Exhibit 
CPX52 Tab Gun CDX250 T. Krakover 
CPX53 Nichols Gun A. Ahrams 
CPX54a Returned Western (See CX287) A. Abrams 

CPX54b Returned Western (See CX287) A. Abrams 

CPX55 Alltrade Gun Returned CDX300 G. Hillinger 

CPX56a-f Collection of Alltrade C. Schill h 

CPX57 "ARROW T-25" Gun A. Abrams 
CPX58 "ARROW T-18" Gun A. Abrams 
CPX59 'ARROW T-75" Gun A. Abrams 
CPX60 "ARROW T-37" Gun A. Abrams 
CPX61 Gun purchased from 

D.C. Heckinger's 
CPX62 Actual Completed 

Questionnaires 

C~X44a-44h Guns Used in Surveys M. Helfgott 

Auto Guns 

Auto Gun 

to Alltrade 

Staples P. Razzano 
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WCUMENTRRY EXHIBITS 

Exhibit No, Title Sponsorins Witness 

sx 1 

sx 2 

sx 3-c 

sx 4-c 

sx 5-c 

SX 6-C 

sx 7-c 

SX 8 

sx 9 

sx 10 

sx 1 1  

sx 12 

SX 13 

SX 14-C 

sx 15 

SX 16-C 

Deposition of 
Myron J. Helfgott 

Myron J. Helfgott 

Public deposition Allan Abrams 
of Allan Abrams 

Confidential deposition 
of Allan Abrams 

Allan Abrams 

Central Hardware's Glenn H. Hertenstein 
Answers to Investigative 
Attorney's (IRIS) Interrogatories 

Response of Pep Boys to 
IRIS Interrogatories 

Complainant's Answers 
and Objections to IA's 
Interrogatories 

Donald Grant 

Allan Abrams and 
Pasquale Razzano 

Complainant's Confidential Abrams and Razzano 
Answers to IRIS Interrogatories 

Response of Menard, Inc. Walter R, Johnson 
to First Set of I A ' s  Interrogatories 

Response of Test-Rite Me1 Speizer 
Products Corp., Test-Rite 
Int' 1 (Taiwan) Ltd. and Test-Rite Automotive 
Ltd. to I A ' s  Interrogatories 

Response of Wal-Mart Stores, Inc. Donald Soderquist 
to I A ' s  Interrogatories 

Response of Fred Meyer, Inc. Jeffrey Alden 
to IA' s Interrogatories 

Response of Stop & Shop to IA's 
Interrogatories 

Response of Waverly Screw 6 
Hardware to IRIS Interrogatories 

Response of Quality Master and 
Upmaster to IA's Interrogatories 

Response of Western Auto to I A ' s  
Interrogatories 

Answers of Dart Drug to IA's 
Interrogatories 

Ronald Dolan 

Theodore Hald is 

Charles Schill 

James J. Poplinger 

Ronald M. Hirschel 



2 

SX 1 7 4  

sx 1 0 4  

sx 19 

sx 20 

sx 21 

sx 22, 
SX 23C 

SX 24 

SX 25 

SX 26 

SX 27 

sx 28 

$3 29 

Documents produced by 
Moss Mfg.,  Inc, 

George Hovanec 

Handyman of California's Answers Jerald M, Alton 
to 14 's  Interrogatories 

Rnswers of C,G,  Cook Richard C ,  Cook 
Distributors, Inc. to I A ' s  Interrogatories 

Response of  FICO Inc,  to I A ' s  Mary Tutor 
Interrogatories 

Answers of  Heifer Inc. to I A ' s  Harold Hans 
Interrogatories 

Stop 6 Shop's Answers to 
Interrogatories and Document Requests 

Venture Stores, Inc. ' s  FInswers to Margaret M. Hoxworth 
I A ' s  Interrogatories 

Ronald Oolan 

1982 Company Recognition Study - 
Hardware Age 

Abrams 

1981 Company Recognition 
Study - Hardware Age 

Abrams 

July 15, 1983 Price L i s t  o f  A brams 
Arrow Fastener Co., Inc. 

Affidavit of  Jeffrey S .  Noeley Jeffrey S .  Neeley 

&a LpAL 4 /Ill-- 
4br- 
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