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PROCEDURAL HISTORY 

On March 2 4 ,  1983 ,  compla inan t  LK M a n u f a c t u r i n g  Corp. f i l e d  ir complain: 

w i t h  t h e  Uniced S t a t e s  I n t e r n a t i o n a l  T rade  Commission a l l e g i n g  t h a t  c e r t a i n  

r e s p o n d e n t s  had v i o l a t e d  5337 of  t h e  T a r i f f  Act of  1930 ,  a s  amended (19 C . S . C .  

1 3 3 7 ) .  Complainan: sough t  an e x c l u s i o n  o r d e r  b u t  a i d  n o t  seek o r d e r s  t o  c e a s e  

ani. d e s i s t  a g a i n s t  i n d i v i d u a l  r e s p o n d e n t s .  

The Commission i s s u e d  a n o z i c e  of Fnves:Fgir:ion which was p u b l i s h e d  in :he 

F e d e s a l  R e g i s t e s  on A p r i l  2 7 ,  1983.  The i n v e s t i g a t i o n  was t o  d e t e r m i n e  whezher 

t h e r e  i s  a v i o l a t i o n  o f  5337 i n  t h e  u n l a w f u l  L rn?or t i t i on  of c e r t a i n  canape  

makers i n t o  :he Un i t ed  S:ates o r  i n  t h e i r  s a l e ,  by r e a s o n  of  i n f r i n g e m e n t  o f  t h e  

clair; :  o f  C . S .  L e t t e r s  Paten: Des. 268 ,318 ,  t h e  e f f e c t  o r  t e n d e n c y  o f  which i s  :o 

d e s t r o y  o r  s u b s : a n t i a l l y  i n j u r e  an i n d u s t r y ,  e f f i c i e n t l y  and e c o n o m i c a l l y  opera:ed, 

i n  :he U n i t e d  S z a t e s .  

S i x  companies  were named a s  r e s p o n d e n t s  i n  t h e  n o t i c e  of i n v e s t i g a t i o n .  One 

of  t h e s e  r e s p o n d e n t s ,  S .  R o s s i  C o .  , was d i s m i s s e d .  The r e m a i n i n g  r e s p o n d e n t s  

a r e  : 

W e c o l i t e  Company, I n c .  
699 F r o n t  S t r e e t  
Teaneck ,  New J e r s e y  07660 

Hoan P r o d u c t s  Ltd.  
615 Ea s t  C r e s c e n t  Avenue 
Ramsey, N e w  J e r s e y  07446 

Rowoco 
Warehouse Lane 
E l m s f o r d ,  New York ' 10523 

Mid-West Housewares ,  l n c .  
3320 North Kedz ie  Avenue 
Ch icago ,  I l l i n o i s  60618 
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Cook Tools L t d .  
621  Route 4 6  West 
Hasbrouck Heights,  New Jersey 07604 

A l l  o f  the respondents are domestic companies over whom personal j u r i s -  

dic:ion was ob:ained by s e r v i c e  o f  the complaint and n o t i c e  o f  i n v e s t i g a t i o n .  

The Comnission h a :  j u r i s d i c t i o n  over the sub jec t  matter  o f  :he case  s i n c e  

cocpialnant  iK Manufaczuring Corp.  a l leged  f a c t s  which w o u l d  e s t a b l i s h  an unfair  

ac: under 1 3 3 7  in the i m p o r t a t i o n  o f  a r t i c l e s  i n t o  t h e  United S t a t e s  or i n  t h e i r  

subsequent s a l e .  

Under the Commission's Rules (5210.21(d)  and 210.36)  and Rule 55 o f  the 

Federal  Rules o f  C i v i l  Procedure, testimony i s  not required before a defaul t  j u d g -  

ment i s  entered ,  b u t  a court  may conduct a hearing t o  determine whether t o  enter  

a judgment by d e f a u l t .  Such a hearing i s  not considered t o  be a t r i a l  b u t  i s  i n  

the nature o f  an i n q u i r y  before  the judge. IO W r i g h t  & M i l l e r ,  Federal  P r a c t i c e  

and Procedure: C i v i l  2d 82688. 

All respondents are  i n  de faul t  because j u r i s d i c t o n  was obtained over these  

respondents and they f a i l e d  t o  comply w i t h  Order No. 2 .  

Complainant's f i r s t  motion f o r  sanct ions  aga ins t  respondents Cooks T o o l s ,  L t d . ,  

Roan Products L t d . ,  Mid-West Housewares I n c . ,  Rowoco and Wecolite  (Motion 146-51, 

was based on the  f a i l u r e  o f  these  respondents t o  comply w i t h  Order No. 2 .  Most 

of  :he sanct ions  sought are  not necessary because o f  the  evidence o f fered  a t  the  

h e c l r i n g  . 
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S i n c e  c o m p l a i n a n t  was u n a b l e  t o  l e a r n  th rough  d i s c o v e r y  t h e  exacz  number of 

impor t ed  canape  makers  s o l d  i n  t h e  Un i t ed  S t a t e s  by e a c h  r e s p o n d e n t ,  i t  i s  found 

t h a t  f o r  t h e  p u r p o s e s  of t h i s  i n v e s t i g a t i o n  t h e  number of canape  makers i n  i s s u e  

impor t ed  o r  s o l d  by Cuoks T o o l s ,  L t d . ,  Hoan P r o d u c t  L t d . ,  Rowoco and W e c o l i t e ,  I n c . ,  

was s u b s t a n t i a l .  Complainant o f f e r e d  e v i d e n c e  t h a t  t h e  imported canape makers i n  

i s sue  had caused  s u b s t a n t i a !  i n j u r y  t o  t h e  d o m e s t i c  i n d u s t r y ,  b u t  i t  could n o t  

o b z a i n  e v i d e n c e  th rough  d i s c o v e r y  t h a t  s a l e s  by p a r z i c u l a r  r e s p o n d e n t s  hac! caused 

t h e  i n j u r y .  

Ev idence  was o f f e r e d  a: t h e  h e a r i n g  t h a t  Hoan, Rowoco and Cooks T o o l s  pu r -  

chased  t h e  canape  makers i n  i s s u e  from W e c o l i t e  Company, and t h a t  W e c o l i t e  impor t ed  

t h e  canape  makers from Taiwan. S z a f f  Ex.  1 0 .  S e e  a l s o  W e c o l i t e  r e s p o n s e  t o  com- 

p l a i n t .  K O  s a n c t i o n s  a r e  n e c e s s a r y  t o  e s t a b l i s h  t h e s e  f a c t s .  

S a n c t i o n s  w i l l  be u s e d  i n  t h i s  c a s e  o n l y  where n e c e s s a r y  t o  f i l l  i n  t h e  gaps 

i n  e v i d e n c e  o f k r e d  by t h e  p a r t i e s  a t  t h e  h e a r i n g .  They w i l l  n o t  be  u s e d  t o  f i n d  

t h a t  a r e s p o n d e n t  h a s  v i o l a t e d  $337 when t h e r e  i s  no i n d i c a t i o n  i n  t h e  r e c o r d  t h a t  

t h e  company e v e r  bought  o r  s o l d  t h e  p r o d u c t  i n  i s s u e ,  and t h e  company s t a t e s  t h a t  

i t  h a s  n o t  done s o .  

N e i t h e r  c o m p l a i n a n t  n o r  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  o f f e r e d  any 

e v i d e n c e  t h a t  Mid-West Housewares,  I n c .  impor t ed  canape  makers  o r  s o l d  impor t ed  - 
. c.anape maker s .  A l e t t e r  d a t e d  May 9 ,  1983 from Mid-West Housewares ,  I n c . ,  which 

was c o n s i d e r e d  t o  be a r e s p o n s e ,  and i n  t h e  a b s e n c e  of any e v i d e n c e  o f  i m p o r t a t i o n  

o f  canape makers  o r  s a l e  of  impor t ed  canape  makers  by Mid-Wesz, and i n  t h e  a b s e n c e  

o f  any p h y s i c a l  e x h i b i t s  o f  canape  makers  s o l d  by Mid-West which c o u l d  be compared 

t o  t h e  ' 318  d e s i g n  p a t e n t ,  no  s a n c t i o n s  w i l l  be  i s s u e d  a g a i n s t  t h i s  company. 
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S i n c e  c o m p l a i n a n t  s e e k s  on ly  a n  e x c l u s i o n  o r d e r ,  t h e r e  was no need t o  

p rove  t h a t  Mid-Wes: \ ' :slated 1337. The , ev idence  t h a t  f o u r  o t h e r  companies 

v i o l a t e d  5337 i s  a d e q u a t e  t o  s u p p o r t  an e x c l u s i o n  o r d e r  i f  t h e  Commission 

de:errr,lnes t h a t  one s h o u l d  be i s s u e d .  

X ' s  second mo:ion f o r  s a n c t i o n s  a g a i n s t  r e s p o n d e n t s  Cook T o o l s ,  L:d. ,  

I.  

r.322 PI-0duc-s L z d . ,  Mid-West Housewares I n c . ,  R O W O C O ,  Weco l i t e  C o . ,  and S .  

Ki3ssi Company (YoZion  146-6) i s  i n  f a c t  a motion t o  compel which was f i l e d  

f i v e  days  b e f o r e  t r i a l .  The h e a r i n g  i s  o v e r  and complainan: n a s  shown no 

f u r L h e r  need for t h e  e v i d e n c e  s o u g h t .  Comp1ainan:'s mo t ion  i s  g r a n t e d  t o  

t h e  e.:zent :ha: i: i s  found c h a t  LK was e n t i t l e d  t o  g e t  t h e  i n f o r m a r i o n  

s o u g h t ,  b u t  no o r d e r  w i l l  be i s s u e d  c o m p e l l i n g  p r o d u c t i o n  o f  :he i n f o r m a t i o n  

a t  t h i s  t ime.  

On J u n e  2 1 ,  1983 a d e f a u l t  h e a r i n g  was h e l d .  No r e s p o n d e n t  p a r t i c i p a t e d  

in t h e  h e a r i n g .  Complainant  o f f e r e d  u n c o n t r o v e r t e d  e v i d e n c e  on t h e  issues  re- 

l a t i n g  t o  p a t e n t  infr ingemen:  and i n j u r y .  The Commission i n v e s t i g a t i v e  a t t o r n e y  

cross-examined t h e  i n v e n t o r  on t h e  i s s u e  of p a t e n t  v a l i d i t y .  

Although t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  cross-examined some of com- 

p1ainan:'s v i tnesses ,  n o  i s s u e s  were " l i t i g a t e d . "  Ev idence  was o f f e r e d  because  

t h e  Commission r e q u i r e s  t h a t  a prima f a c i e  c a s e  b e  made a g a i n s t  each r e s p o n d e n t  

e v e n  when r e s p o n d e n t s  a re  i n  d e f a u l t .  See C e r t a i n  Food S l i c e r s  and Components 

There,:f, 337-TA-76 and - Purnp Top I n s u l a t e d  C o n t a i n e r s ,  337-TA-59. 
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Complainant  o f f e r e d  prima f a c i e  e v i d e n c e  t h a t  f o u r  r e s p o n d e n r s  v i o l a t e d  

5337 i n  c o n n e c t i o n  w i t h  t h e  i m p o r t a t i o n  o f  canape  makers  o r  t h e i r  subsequen t  

s a l e .  No e v i d e n c e  was o f f e r e d  by any r e s p o n d e n t  or t h e  Commission i n v e s t i -  

g a t i v e  a t t o r n e y  t o  t h e  c o n t r a r y .  T h e  Commission i n v e s t i g a r i v e  a t t o r n e y  

s u p p o r z s  c o m p l a i n a n t ' s  p o s i t i o n  i n  a l l  r e s p e c t s .  

The h e a r i n g  was completed on June  2 1 ,  1983 ,  and b r i e f s  have been f i l e d  

by t h e  Complainan: and :he Commission i n v e s t i g a : i v e  a t t o r n e y .  

ISSUES 

Complainant  sough: b o t h  a temporary e x c l u s i o n  o r d e r  and a permanen: 

e x c l u s i o n  o r d e r .  The Commission g r a n t e d  c o m p l a i n a n t ' s  r e q u e s t  f o r  a h e a r i n g  

on t empora ry  r e l i e f .  A t  t h e  r e q u e s t  of t h e  p a r t i e s  who p a r t i c i p a t e d  i n  t h e  

h e a r i n g ,  t h e  h e a r i n g s  on a t empora ry  e x c l u s i o n  o r d e r  and a permanent e x c l u s i o n  

o r d e r  were  combined.  S i n c e  d i f f e r e n t  i s s u e s  a r e  r a i s e d  i n  c o n n e c r i o n  w i t h  

t empora ry  r e l i e f ,  t h e  i n i t i a l  d e t e r m i n a t i o n  on a t empora ry  e x c l u s i o n  o r d e r  was 

i s s u e d  on J u l y  5 ,  1983 .  T h i s  i s  t h e  i n i t i a l  d e t e r m i n a t i o n  on a permanent 

e x c l u s i o n  o r d e r .  

The f o l l o w i n g  s u b s t a n t i v e  i s s u e s  a r e  r a i s e d :  

1. I s  t h e  ' 318  p a t e n t  v a l i d ?  

2 ,  Did t h e  imported canape  makers i n f r i n g e  t h e  
'318 p a t e n t ?  

3 .  I s  t h e  d o m e s t i c  i n d u s t r y  e f f i c i e n t l y  and 
e c o n o m i c a l l y  o p e r a t e d ?  

4 .  Did t h e  s a l e  of impor t ed  canape  makers  
which i n f r i n g e d  t h e  '318 p a t e n t  have t h e  
e f f e c t  o r  t e n d e n c y  t o  d e s t r o y  or t o  i n j u r e  
s u b s t a n t i a l l y  t h e  d o m e s t i c  i n d u s t r y ?  
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F IND INGS 

1. V a l i d i t y  of  t h e  '318 p a t e n t  

The '318 p a t e n t  i s  a d e s i g n  p a c e n t  for a canape  maker .  LK E x .  5 .  

The paten: was i s s u e d  on March 22,  1983 t o  t h e  i n v e n t o r ,  Rober t  S .  L u t z k e r ,  

and was a s s i g n e d  t o  compla inan t  LK. LK Ex. 7. The p a t e n t  i l l u s t r a t e s  t h e  

d e s i g n  of a p l a s c i c  tool f o r  making canapes .  

8171 of  t h e  Pa:enz Act r e a d s  a s  f o l l o w s :  

Whoever i n v e n t s  any n e w ,  o r i g i n a l  and o rnamen ta l  
d e s i g n  f o r  a n  &:-:icle of manufaczure  may o b t a i n  
a pa:ent t h e r e f o r ,  s u b j e c t  t o  t h e  c o n d i t i o n s  and 
r e q u i r e m e n t s  of t h i s  t i t l e .  

The p r o v i s i o n s  of  t h i s  t i t l e  r e l a t i n g  t o  p a t e n t s  
f o r  i n v e n t i o n s  s h a l l  a p p l y  t o  p a t e n t s  f o r  d e s i g n s ,  
e x c e p t  as o t h e r w i s e  p rov ided  

A p a t e n t a b l e  d e s i g n  may c o n s i s t  of s u r f a c e  o r n a m e n t a t i o n ,  o r  c o n f i g u r -  

a t i o n ,  o r  a c o m b i n a t i o 2  of b o t h .  A d e s i g n  must have a p l e a s i n g  a p p e a r a n c e  

and t h e  d e s i g n  c a n n o t  be d i c t a t e d  s o l e l y  by f u n c t i o n a l  c o n s i d e r a t i o n s .  The 

' e s ign  a l s o  must b e  n o v e l  and nonobv ious .  1 D.S.  Chisum, P a t e n t s ,  51 .04 .  

The '318 d e s i g n  p a t e n t  i s  presumed t o  be  v a l i d  u n d e r  5232 o f  t h e  

P a t e n t  Act. 35 U . S . C . A .  232. No e v i d e n c e  t h a t  t h e  p a t e n t  was i n v a l i d  was 

o f f e r e d .  
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The p a t e n t e d  d e s i g n  f o r  a canape maker shown i n  t h e  ' 318  p a t e n t  c o n s i s t s  

o f  a d e s i g n  i n  which a c o n t a i n e r  i n  t h e  d e s i r e d  canape  s h a p e  i s  p r e s s e d  down on 

l a y e r s  of f o o d ,  c u t t i n g  t h e  food i n t o  t h e  d e s i r e d  s h a p e .  Then a p l u n g e r  i s  

p r e s s e d  down, push ing  t h e  canape  o u t s i d e  t h e  c o n t a i n e r  a f t e r  a t o o t h p i c k  h a s  

been i n s e r t e d  t o  h o l d  t h e  l a y e r s  of food t o g e t h e r .  The c r o s s - s e c t i o n a l  shapes  

s h o m  i n  :he ' 3 1 8  p a t e n t  ar-e s q u a r e ,  c i r c u l a r ,  o v a l  and h e x a g o n a l ,  S ince  fou r  

cross-sec:iona! s h a p e s  a y e  shown i n  t h e  p a t e n t ,  and a d e s i g n  p z t e n t  can be f o r  

on ly  a s i n g l e  d e s i g n ,  i t  i s  c l e a r  t h a t  t h e  c r o s s - s e c : i o n a l  shape  d e t e r m i n i n g  t h e  

. .  
s h a ? e  of t h e  canape can change and :he d e s i g n  can s t i l l  f a l l  v\ . -zhin t h e  s i n g l e  

d e s i g n  c o n c e p t  of t h e  paten:. See LK Phys .  E x s .  J-U, and I n  re R u b i n f i e l d ,  123 

US?Q 2 1 1 ,  (CCPA 1 9 5 9 ) .  

Although t h e  canape maker d e s i g n  h a s  f u n c t i o n a l  a s p e c t s ,  t h i s  does  n o t  mean 

t h a t  t h e  d e s i g n  i s  no: p a t e n c a b l e  unde r  a d e s i g n  p a t e n t .  1 D . S .  Chisum, P a t e n t s ,  

91 .04  [ 2 ] ( d ) .  The d e s i g n  i n  t h i s  c a s e  i s  f u n c t i o n a l  bu: i: i s  n o t  d i c t a t e d  s o l e l y  

by c o n s i d e r a t i o n s  of f u n c t i o n .  

I n  t h e  a b s e n c e  of e v i d e n c e  t o  t h e  c o n t r a r y ,  c o m p l a i n a n t  i s  e n t i t l e d  t o  t h e  

p r e s u m p t i o n  t h a t  t h e  ' 318  d e s i g n  p a t e n t  i s  v a l i d .  The p a t e n t  i s  found t o  be v a l i d .  

2 .  I n f r i n g e m e n t  of t h e  ' 318  P a t e n t  

The f o l l o w i n g  t e s t  f o r  i n f r i n g e m e n t  of a d e s i g n  p a t e n t  was s e t  f o r t h  - 
itl Gorharn Company v .  White, 81 U . S .  511,  528 (1872) :  

. . .  i f ,  i n  t h e  eye of t h e  o r d i n a r y  o b s e r v e r ,  
g i v i n g  such a t t e n t i o n  a s  a p u r c h a s e r  u s u a l l y  
g i v e s ,  two d e s i g n s  a re  s u b s t a n t i a l l y  t h e  
same, i f  t h e  r e semblance  i s  such  a s  t o  d e c e i v e  
an o b s e r v e r ,  i n d u c i n g  him t o  p u r c h a s e  one  
s u p p o s i n g  i t  to be  t h e  o t h e r  t h e  f i r s t  one  
p a t e n t e d  i s  i n f r i n g e d  by t h e  o t h e r .  
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lr. Ashley v. Weeks-Numan C o . ,  220 F.899 (2d Cir. 19151, t h e  c o u r t  

h e l d  t h a t  " t h e  p a t e n t e e  of a d e s i g n  p a t e n t  i s  e n t i t l e d ,  no t  o n l y  t o  t h e  

exac: d e s i g n  show. i n  h i s  d rawing  of t h g  , p a t e n t ,  b u t  a l s o  t o  t h e  p r o t e c t i o n  

of t h e  c o u r t  ap;:nst t h e  making and m a r k e t i n g  of i n k s t a n d s  which c o n t a i n  t h e  

doninan: fea:ures o f  t h e  d e s i g n  d e s c r i b e d  i n  t h e  s p e c i f i c a t i o n . "  220  F .  a t  

903 .  

Foui- of t h e  r e s p o n d e n t s  s e l l  p1as:Fc canape makers which have a lmos t  

p r e c i s e l y  :he same measurements a s  C o m p l a i n a n t ' s .  TR 85 .  The p r i n c i p a l  

d i f f e r e n c e  Fn t h e  d e s i g n s  ( o t h e r  t h a n  t h e  c o l o r  of t h e  p l a s t i c )  i s  chat  res- 

pondenzs '  d e s i g n s  have c r o s s - s e c t i o n s  o f  h e a r t s ,  diamonds,  c l u b s  o r  s p a d e s ,  

i n s t e a d  of c r o s s - s e c t i o n s  which a r e  o v a l ,  s q u a r e ,  round o r  hexagon,  a s  shown 

i n  t h e  p a t e n t .  Under P a t e n t  O f f i c e  p r a c t i c e ,  a d e s i g n  p a t e n t  c a n  c o v e r  o n l y  

a s i n g l e  d e s i g n .  I n  r e  R u b i n f i e l d ,  s u p r a ,  a t  213. It i s  c l e a r  t h a t  t h e  P a t e n t  

O f f i c e  a c c e p t e d  i n  t h e  '318 d e s i g n  p a t e n t  f o u r  c r o s s - s e c t i o n a l  s h a p e s  a s  

i 1 l u s : r a t i o n s  of  t h e  s i n g l e  d e s i g n .  The change i n  t h e  c r o s s - s e c t i o n a l  s h a p e s  

t o  h e a r t s ,  diamonds,  c l u b s  o r  s p a d e s  i s  n o t  a s i g n i f i c a n t  change i n  t h e  p a t e n t e d  

d e s i g n  . 

E r i c  T a k s e r a s ,  a d e s i g n  e x p e r t ,  t e s t i f i e d  t h a t  h e  was c e r t a i n  t h a t  com- 

p l a i n a n t ' s  canape  maker had been measured and c o p i e d  i n  e v e r y  f e a t u r e  e x c e p t  

f o r  t h e  c r o s s - s e c t i o n a l  s h a p e .  TR 90-91. Even d e t a i l s  t h a t  had no f u n c t i o n -  

a l ' p u r p o s e  were c o p i e d .  TR 89.  

Based on t h e  e v i d e n c e  p r e s e n t e d  and a compar i son  of r e s p o n d e n t s '  and com- 

p l a i n a n t ' s  p r o d u c t s ,  i t  is found t h a t  t h e  canape  makers a re  s o  s i m i l a r  i n  ove r -  

a l l  a p p e a r a n c e ,  s i z e ,  s h a p e ,  and packag ing  t h a t  i t  i s  l i k e l y  t h a t  t h e  o r d i n a r y  

p u r c h a s e r  wc . d be d e c e i v e d ,  and t h a t  h e  might  p u r c h a s e  one of r e s p o n d e n t s '  

c a n a p e  cc: .~.rs  s u p p o s i n g  i t  t o  be  one  of c o m p l a i n a n t ' s  canape maker s .  
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1: i s  found t h a t  t h e  canape makers  s o l d  by each r e s p o n d e n t  i n f r i n g e d  

:he '318 d e s i g n  p a t e n t .  

3 .  The d o m e s t i c  i n d u s t r v  

The d o m e s t i c  i n d u s z r y ,  c o n s i s t i n g  o f  that p a r t  of :he b u s i n e s s  of  

LE devozed E O  t h e  m a n u f a c t u r e  and s a l e  of t h e  canape makers in i s s u e ,  i s  

r f f r : ien: ly  and e c o n o n l c a l l y  o p e r a t e d .  LK h a s  no ! i c e n s e e s .  

Cornplainan: h a s  ar. e x c e l l e n t  r e p u z a t i o n  in t h e  housewares  i n d u s c r y  

f o r  d e s i g n i n g  and s e l l i n g  q u a l i t y  p r o d u c t s .  TR 116 ,  117.  Tne i n v e n t o r ,  

Rober t  S .  L u t z k e r ,  s p e n r  a c o n s i d e r a b l e  amount o f  t i m e  d e v e l o p l n g  a 

s a t i s f a c t o r y  d e s i g n  f o r  a canape maker .  

i n  p romot ing  and a d v e x i s i n g  r h e  canape maker .  TR 28-30. The re  a r e  

no comparable  canape  makers on t h e  markec e x c e p t  t h o s e  a l l e g e d  t o  i n f r i n g e  

c o m p l a i n a n t ' s  d e s i g n  p a t e n t .  TR 7 1 - 7 5 .  

TR 178-182. LK i n v e s z e d  money 

Complainant  s e l e c t s  o t h e r  companies t o  produce t h e  par:s for t h e  

canape  maker s .  The p a r t s  a r e  made by i n j e c t i o n  molds manufac;ured p u r s u a n t  

t o  c o m p l a i n a n t ' s  d e s i g n s .  TR 1 7 .  The p a r z s  are assembled and packaged i n  

t h e  Un i t ed  S t a t e s  for c o m p l a i n a n t ,  and s o l d  th rough  a s p e c i a l l y  s e l e c t e d  

g roup  of  m a n u f a c t u r e r ' s  r e p r e s e n t a t i v e s .  TR 17-20. 

As  soon a s  compla inan t  p u t  i t s  canape.maker on t h e  marke:, i t  r e c e i v e d  

u n s o l i c i t e d  a d v e r t i s i n g ,  e n d o r s e m e n t s ,  and ach ieved  immediaze s u c c e s s .  

TR 27-32, 6 2 ,  7 2 ,  74, 99-100, 202; LK Exs .  11, 1 2 ,  13 and 15.  C o m p l a i n a n t ' s  

s a l e s  o f  and p r o f i t s  from canape makers i n c r e a s e d  u n t i l  t h e  i n f r i n g i n g  canape 

makers appea red  on t h e  m a r k e t .  TR 20,  21, 2 5 ,  45, LK Ex.  1 0 ,  11 and 1 2 .  

Complainant  now h a s  t h e  c a p a c i t y  t o  produce 2 . 2 5  m i l l i o n  canape makers 

and was p l a n n i n g  t o  i n c r e a s e  i t s  c a p a c i t y .  TR 32,  33. 
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It i s  found :hat the domestic industry  i s  e f f i c i e n t l y  and economically 

o p e r a z e d .  

4 .  I n j u r v  

There was evidence that  four respondents had so ld  imported canape 

makers i n  the  United S t a t e s  and t h a t  these  cenape mskers had been imported 

b y  responden: Wecol i te .  TR 201 ,  S t a f f  Ex. 4 ,  S:aff Ex. 10.  > 

Before :he i n f r i n g i n g  canape makers appeared on the  market i n  1982 ,  

cornplzinanr had pro jec ted  s a l e s  f o r  1983 a t  between $375 ,000  and $ 4 0 0 , 0 0 0 .  

TR 3 2 ,  4 0 .  

Inszead,  a s  respondenrs' canape makers appeared on the market ,  

complainant l o s t  customers and i t s  s a l e s  o f  the canape makers dropped dras- 

z i c a l l y .  TR 2 7 ,  28 ,  4 0 ,  4 1 ,  LK Exs .  1 1 ,  12. Since the s a l e s  o f  respondents'  

canape makers s t a r t e d  i n  1982,  LK's s a l e s  o f  canape makers have decreased t o  

a n e g l i g i b l e  l e v e l .  TR 27 ,  2 8 ,  4 0 ,  4 1 ,  LK E x s .  11 and 12. Current s a l e s  are  

about $ 1 , 0 0 0  per month, down from a h i g h  o f  . $ 3 3 , 0 0 0  per month. TR 4 1 .  

Respondents' p r i c e s  a r e  lower than complainant's p r i c e s .  TR 3 7 ,  4 4 ,  4 5 .  Be- 

cause buyers want t o  buy the  lower priced canape makers sold by respondents,  

complainant's e n t i r e  product l ine  has suf fered .  TR 4 1 ,  48.  Manufacturer's 

representa t ives  a r e  now unsuccessful  i n  s e l l i n g  complainant's canape makers t o  

customers. TR 48 .  Complainant has been asked by customers t o  meet t h e  lower 

p r i c e s  a t  which respondents o f f e r  t h e i r  canape makers. TR 4 4 ,  107 ,  1 0 8 ,  115 ,  

116 .  To meet these  p r i c e s ,  however, complainant would have t o  s e l l  below i t s  

c o s t .  TR 4 7 ,  48 .  

There was evidence o f  LK los ing  s a l e s  o f  canape makers t o  respondents. 

TR 53-5+5, '66-71, 102 ,  105-106, 110, 113-115. 
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Because  of t h e  d r o p  i n  c o m p l a i n a n t ' s  s a l e s  of canape  maker s ,  r e s u l t -  

i n g  i n  a c u r r e n t  o p e r a t i n g  l o s s  for  c o m p l a i n a n t ' s  e n t i r e  l i n e ,  compla inan t  

may b e  f o r c e d  t o  t e r m i n a t e  a l l  of  i t s  o p e r a t i o n s  w i t h i n  a s h o r t  t ime.  

TR 41 ,  51 5 2 ,  7 3 ,  74, LK Ex.  10 .  Responden t s '  impor ted  canape  makers  have 

caused  subs t an : i a l  i n j u r y  t o  c o m p l a i n a n t ' s  b u s i n e s s  i n  canape  maker s ,  and 

:hey t h r e a t e r .  c o m p l a i n a n t ' s  c o n t i n u e d  e x i s t e n c e .  

S i n c e  s a l e s  o f  c o m p l a i n a n t ' s  canape  makers a r e  p r a c t i c z l l y  n o n - e x i s t e n t  

a t  t h i s  t ime ,  a n i  r e s p o n d e n t s  have  u n l i m i t e d  p r o d u c t i o n  capabili:y, (TR 3 5 ,  

S z a f f  Ex .  4 )  :here i s  a l s o  a t endency  t o  i n j u r e  t h e  d o m e s t i c  i n d u s t r y  sub- 

s t a n t  i a l  l y  . 

I 

. 
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CONCLUSlONS 

I: i s  found tha: :  

1 .  The '318 design parent is v a l , i d  and infr inged by respondents' 
imported products. 

2, Tr,& domestic induscry i s  e f f i c i e n t l y  and economically 
operated.  

3 .  The u n f a i r  a c t s  o f  respondenzs Cooks T o o l s ,  L t d . ,  Hoan 
Produc:s L t d . ,  Rowoco and Wecolite C o . ,  1nc.i.n connection 
v i z n  :he unlawful inpoira t ion  o f  canape makers have caused 
subs:an:lal i n j u r y  t o  the  domestic induscry,  and have a 
:endency t o  cause s u b s t a n t i a l  i n j u r y  t o  t h a t  industry.  

. .  

i. There b a s  heen a violaZion o f  Sec t ion  3 3 7  o f  the T a r i f f  
Acz, i .  amended. 

5. Xil v i o l a t i o n  o f  Sec t ion  3 3 7  by Mid-West Housewares, I n c .  
wes shown. 

Complainant has made a prima f a c i e  case showing t h a t  Sec t ion  337 w a s  

vrolated in connection w i Z h  the  importation and subsequent s a l e  of  imported 

canape makers. 

The record i n  t h i s  c a s e ,  c o n s i s t i n g  of the  t r a n s c r i p t  o f  t h e  testimony 

received i n  evidence a t  the  hearing , complainant ' s e x h i b i t s  i d e n t i f i e d  as  LK 

3 x h i b i t s  1 - 17  and LK Physical  E x h i b i t s  A-U, S t a f f  E x h i b i t s  2-4, and 6 - 1 2 ,  
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and a l l  o:her p a p e r s  and requests f i l e d  i n  t h i s  p r o c e e d i n g ,  i s  c e r t i f i e d  

T O  t h e  Commission. r/ 

\ 

J G W f  b I Saxcn 
Jane: D, Saxon 
A d m i n i s t r a t i v e  Law Judge 

July 2 1 ,  1983 

- I /  
d e t e r m i n a t i o n  s h a l l  become t h e  d e t e r m i n a t i o n  of t h e  Commission u n l e s s  a p a r t y  
f i l e s  a p e t i t i o n  f o r  r e v i e w  of  t h e  i n i t i a l  d e t e r m i n a t i o n  pursuan: t o  S e c t i o n  
2 1 0 . 5 4 ,  o r  t h e  Commission p u r s u a n t  t o  S e c t i o n  210 .55  o r d e r s  on i t s  o m  mot ion  
a r e v i e w  o f  t h e  i n i t i a l  d e t e r m i n a t i o n  o r  c e r i a i n  i s s u e s  t h e r e i n .  FOT c o m p u t a t i o n  
of t ime,  see S e c t i o n  201 .14 .  For  computa t ion  o f  a d d i t i o n a l  t i m e  a f t e r  s e r v i c e  by 
m a i l ,  see S e c t i o n  2 0 1 . 1 6 ( d ) .  

P u r s u a n t  t o  S e c t i o n  2 1 0 . 5 3 ( h )  o f  t h e  Commission 's  R u l e s  zhe i n i z i a l  
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