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OPIKION OF CHAIRMAN ECKES, COMMISSIONER STERN AND COMMISSIONER HAGGART 

Procedural His tory 

On A p r i l  23, 1982,  a complaint was f i l e d  w i t h  the Commission under 

sec t ion  337 o f  the  T a r i f f  Act o f  

Manufacturing Co., a division o f  

(Schaper) ,  and A.  Eddy Goldfarb, 

Northridge, C a l i f o r n i a  (Goldfarb 

1930 (19 U.S.C. 5 1337) ,  on behalf  o f  Schaper 

Kusan, Inc., af iMinneapolis ,  Minnesota - 
d/b/a A. Eddy Goldfarb-and Associates ,  o f  

On the basis of that complaint, the 

Commission i n s t i t u t e d  t h i s  invest igat ion on May 14, 1982,  n o t i c e  o f  w h i c h  was 

published i n  the Federal Register  on May 1 9 ,  1982 (47 F.R. 21638). 

The o r i g i n a l  not ice  o f  invest igat ion defined i t s  scope a s  the 

determination of  whether there is reason t o  bel ieve  that  there  is a v io la t ion  

o r  whether t h e r e  is a v io la t ion  of sect ion 337 in the importation o r  s a l e  o f  

cer ta i r !  minia ture ,  bat tery-operated, -a l l - terrain ,  wheeled v e h i c l e s  by reason 

o f  (1) infringement of U.S. Let ters  Patent 4 ,306 ,375  ( t h e  '375 paten:) and ( 2 )  

f a l s e  designation of o r i g i n ,  the e f f e c t  or  tendency o f  which i s  t o  destroy o r  

s u b s t a n t i a l l y  i n j u r e  an industry,  e f f i c i e n t l y  and economically operated, i n  

the United S t a t e s .  
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The r e s p o n d e n t s  o r i g i n a l l y  named i n  the n o t i c e  of i n v e s t i g a t i o n  were :  

E s c o  I m p o r t s  o f  Texas (Esco) 
F i s h e l  Toys  Ltd .  (F ishel )  
Greenman Bros. Inca (Greenman) 

L a r c o ,  I n c .  ( L a r c o )  

LJN Toys (Hong Kong) Ltd .  (LJN HK) 
M i l t o n  D. Myer Co. (Myer) 
Northern  S p e c i a l t i e s  (Northern)  
N o v e l t y  D i s t r i b u t i n g  (h 'ove l ty )  
P e n s i c k  & Gordon ( P e n s i c k )  
Soma T r a d e r s ,  L td .  (Soma) 
U n i v e r s a l  I n t e r n a t i o n a l  (Holdings)  U . S . A . ,  Ltd.  ( U n i , v e r s a l )  

M e  W. Kasch CO. (Kasch)  

WN TOYS,  Ltd .  (LJN) 
- -  

On J u l y  2 ,  1 9 8 2 ,  t h e  Commission t e r m i n a t e d  L a r c o  as a r e s p o n d e n t ,  n o t i c e  

o f  which was p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  o f  J u l y  8 ,  1 9 8 2  (47 F.R. 29733) .  

On O c t o b e r  1 4 ,  1 9 8 2 ,  t h e  Commission t e r m i n a t e d  UN, L J N  HK and U n i v e r s a l  

on the b a s i s  of a s e t t l e m e n t  agreement .  - -  
Respondent  F i s h e l  was p r e c l u d e d - b y  t h e  A d m f d s t r a t i v e  L a w  Judge (AL.74 from 

a p p e a r i n g  b e f o r e  him a t  t h e  e v i d e n t i a r y  h e a r i n g  t o  c o n t e s t  any a l l e g a t i o n  i n  

t h e  c o m p l a i n t  and f rom s u b m i t t i n g  e v i d e n c e  i n  t h i s  p r o c e e d i n g  b e c a u s e  of i t s  

f a i l u r e  t o  part ic ipate  in d i s c o v e r y  and w i l f u l  d i s r e g a r d  of h i s  o r d e r s .  

Greenman, N o r t h e r n  and Kasch  d i d  n o t  p a r t i c i p a t e  in t h e  e v i d e n t i a r y  h e a r i n g  

b e f o r e ' t h e  ALJ. 

The o r i g i n a l  n o t i c e  of i n v e s t i g a t i o n  d i r e c t e d  t h e  AW t o  i s s u e  a 

recommended d e t e r m i n a t i o n  (RD) as t o  w h e t h e r  t h e r e  was r e a s o n  t o  b e l i e v e  there 

was a v i o l a t i o n  o f  s e c t i o n  337 w i t h i n  45 days o f  p u b l i c a t i o n  o f : t h e  n o t i c e  i n  

t h e  Federal R e g i s t e r ,  and t o  e s t a b l i s h  a s c h e d u l e  f o r  and make a n  

a d m i n i s t r a t i v e  r e c o r d  on r e l i e f ,  t h e  p u b l i c  i n t e r e s t ,  and bonding t o  be 

c e r t i f i e d  t o  t h e  Commission w i t h i n  5 d a y s  a f ter  t h e  f i l i n g  o f  t h e  recommended 

d e t e r m i n a t i o n .  
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On August 2, 1982, the Commission amended the notice of Investigation to 

limit the scope of the investigation to a determination of whether there is a 

violation of section 337 and directed the ALJ to issue his recommended 

determination by August 31, 1981 and to make an administrative record on 

relief, the public interest, and bonding to be certified to the Commission by 

August 16, 1982. The Commission itself undertook to issue its final 

determination within 45 days of the issuance of the recommended determination 

by the ALJ. The amendment to the notice of investigation was published in the 

Federal Register on August 11, 1982 (47 F.R. 34864). 

The ALJ held a prehearing conference on July 19, 1982, and commenced his 

hearing on the existence of a violation of section 337 thereafter on that same 

day. The hearing was concluded on July 24, 1982, and the A U  certified his 

recommended detennination that a violation of seetion 337 exists and t h e  

record on which that recommended determination is based.to the Commission on 

August 31, 1982. 

and bonding on July 30, 1982, and certified the record thereon to the 

Commission on that saae day. 

The ALJ conducted a hearing on relief, the public interest, 

The Commission held a hearing on the recommended determination and on 

relief, the public interest, and bonding on September 15, 1982. 

hearing was issued on August 25, 1982, and was published in the Federal 

Register on August 30, 1982 (46 F.R. 38226). 

Notice of t k e  

The Products 

The products involved in this investigation are toy vehicles, more 

specifically, miniature, battery-operated, all-terrain, four-wheel drive toy 

vehicles 
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The complainants'  products a r e  sold under the mark STOMPER a n d  comprise a 

l i n e  o f  over twenty models which are  s ty led  a f t e r  such f u l l - s i z e  vehic les  as  

t rucks ,  c a r s ,  recrea t iona l  v e h i c l e s ,  and construction vehic les .  They are  

r e t a i l e d  indiv idual ly  i n  b l i s t e r  packs or i n  s e t s  w i t h  various accessor ies .  I/ - 
The complainants'  toy vehicles a r e  a l leged t o  be covered by claim I o f  the 

'375 patent and t o  have a p r o d u c t  configuration w h i c h  a c t s  as a designation o f  

or ig in .  The toy vehic les  have two major par ts :  (1) a c h a s s i s ,  w h i c h  houses 

an e l e c t r i c  motor, ba t tery ,  driving gears and shafts ,  and wheels; and ( 2 )  a 

top,  s t y l e d  t o  be a t  l e a s t  recognizably s imi lar  t o  a f u l l - s i z e  vehic le .  

The imported products are  al leged t o  in f r inge  claim 1 o f  the '375 patent 

and t o  have a product configuration which i s  confusingly s i m i l a r  t o  the 

product conf igurat ion o f  complainants' toy vehic les .  
e -  

One o f  the imported products is t h e  SUPER -ER toy-vehic le ,  Designs A,  

B and C ,  and the  MILITARY SUPER CLPIBER, w h i c h  a r e  o r  have been exported t o  

the  United S t a t e s  by respondent Soma, a trading company w h i c h  purchases i t s  

SUPER CLPIBER toy vehic les  from t h e i r  manufacturer. These toy vehic les  also  

have a chassis and top as t h e i r  two major components. Designs A, B and C 

r e f e r  t o  d i f f e r e n t  mechanical designs f o r  t h e i r  chassis. Respondents Myer, 

Novelty, ESCO,  Pensick,  Greenman, a r e  toy wholesalers who 

have ordered the SUPER CLIMBER toy vehic les  from Soma or purchased and sold 

them t o  r e t a i l e r s  in the United S t a t e s  who s e l l  them in b l i s t e r  packs. - 2 1  

The o t h e r  imported product i s  the HI RIDER toy v e h i c l e ,  exported t o  the 

United S t a t e s  by F i s h e l ,  a trading company, w h i c h  has a s a l e s  agent i n  the 

United S t a t e s .  - 3/ was found to  have ordered t o y  vehic les  from F ishe l .  - 4 /  

- l/ Findings of f a c t  (FF) 17-22 i n  the recommended determination. 
- 21 FF 5-8, 1 3 ,  23-26, 1 4 1 ,  144-145. - 3/ FF 16, 27.  
4 /  FF 144. - 
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Viola t i o n  

The ALJ found i n  h i s  recommended d e t e r m i n a t i o n  that  t h e r e  was a v i o l . a t i o n  

o f  s e c t i o n  3 3 7  and s p e c i f i c a l l y  that  there was an " i n d u s t r y  . . i n  the 

United S t a t e s "  c o n s i s t i n g  o f  t h a t  p o r t i o n  o f  c o m p l a i n a n t s '  f a c i l i t i e s  devoted 

t o  t h e  d e s i g n ,  development ,  t o o l i n g ,  q u a l i t y  c o n t r o l ,  p a c k a g i n g ,  w a r e h o u s i n g ,  

a d v e r t i s i n g ,  m a r k e t i n g ,  d i s t r i b u t i o n ,  and s a l e  o f  t h e  STOMPER t o y  v e h i c l e s  and 

o f  the STOMPER a c c e s s o r i e s .  - 51 

We f i n d  t h a t  t h e r e  is no v i o l a t i o n  o f  s e c t i o n  337 i n  t h i s  i n v e s t i g a t i o n  

b e c a u s e ,  g i v e n  t h e  p a r t i c u l a r  facts  o f  th is  c a s e ,  c o m p l a i n a n t s  do n o t  

c o n s t i t u t e  "an i n d u s t r y  i n  t h e  U n i t e d  S t a t e s "  w i t h i n  t h e  meaning of  t h a t  

p h r a s e  a s  used i n  sect ion 337. - 6 1  L/ ;/ 
S e c t i o n  337(a) r e q u i r e s  t h e  u n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  acts  

i n  the i m p o r t a t i o n  o f  the i n v o l v e d  articles t o b v e - t h e  e f fect  o r  t e n d e n s y  t o  

s u b s t a n t i a l l y  i n j u r e  "an i n d u s t r y  . i n  t h e  United S f a t e s . "  The tern 

"United S t a t e s "  is d e f i n e d  i n  s e c t i o n  337(j) as " t h e  customs t e r r i t o r y  o f  t h e  

U n i t e d  S t a t e s  as d e f i n e d  i n  g e n e r a l  h e a d n o t e  2 o f  the T a r i f f  S c h e d u l e s  o f  t h e  

U n i t e d  S t a t e s , "  i . e . ,  "the S t a t e s ,  t h e  District o f  Columbia,  and h e r t p  

. R i c o , "  This d e f i n i t i o n  o f  U n i t e d  S t a t e s  is g e o g r a p h i c a l  and n o t  b a s e d  on 

c i t i z e n s h i p .  T h u s ,  t h e  i n d u s t r y  referred t o  i n  s e c t i o n  337(a) must b e  

g e o g r a p h i c a l l y  located i n  t h e  U n i t e d  S t a t e s .  

- 
- 51 RD 101- 
6/ Chairman E c k e s  n o t e s  t h a t  h e  a g r e e s  w i t h  t h o s e  p o r t i o n s  o f  t h e  

recommended d e t e r m i n a t i o n  i n s o f a r  as t h e y  are n o t  i n c o n s i s t e n t  w i t h  t h i s  
o p i n i o n .  

7/ Commissioner S t e m  d i s c u s s e s  h e r  f i n d i n g s  on t h e  o t h e r  i s s u e s  o f  
v i o l a t i o n  i n  h e r  A d d i t i o n a l  Views, - infra.  

8/ Commissioner Haggart  n o t e s  t h a t  t h e  c o n c l u s i o n  t h a t  t h e r e  is no " i n d u s t r y  . i n  t h e  U n i t e d  S t a t e s "  is s u p p o r t e d  by t h e  l e g i s l a t i v e  h i s t o r y  o f  s e c t i o n  
337. &e her A d d i t i o n a l  Views, i n f r a .  
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I n  the present c a s e ,  complainants admit that  they manufacture the STOMFER 

t o y  vehic les  i n  Hong Kong, not i n  the U n i t e d  S ta tes .  Indeed, the STOFPER toy  

vehic les  a r e  marked "MADE I N  HONG KONG",  and customs duties a r e  paid on them. 

Nevertheless, complainants argue, and the  ALJ f o u n d ,  t h a t  they should be 

considered "an industry  . i n  the  United S ta tes "  because o f  various 

business a c t i v i t i e s  w h i c h  they conduct i n  the United S ta tes  which r e l a t e  t o  

the STOMPER t o y  v e h i c l e s .  The threshold question of the e x i s t e n c e  o f  an 

"industry . i n  the United States"  i n  t h i s  case  requires an i n q u i r y  i n t o  

the nature and s i g n i f i c a n c e  o f  complainants' business a c t i v i t i e s  i n  t h e  United 

S ta tes  w h i c h  r e l a t e  t o  the STOMPER toy vehic les .  9/ 10/  - -  
Before proceeding w i t h  o u r  i n q u i r y ,  however, we must f i r s t  address the 

question o f  the STOMPER accessories .  Complainants argue that  the domestic 

industry encompasses both the STOMPER toy v e h i c b s ,  w h i c h  a r e  manufactured i n  

- 

Hong Kong, and the STOMPER accessor ies ,  w h i c h  a r e  manufactured i n  the United 

S t a t e s .  I n  cases  involving patents,  the domestic industry i s  comprised o f  

that  p o r t i o n  of the  business of the patentee, i t s  assignees and l i censees  

devoted t o  the  production and s a l e  under the claims of the patent.  Certain 

9/ Chairman Eckes notes that  t h i s  is s i m i l a r ,  i n  some r e s p e c t s ,  t o  the 
anzlysis  i n  Certain A i r t i g h t  Cast-Iron Stoves, Investigation No. 337-TA-69, 
USITC Publ icat ion No. 1126 (January 1981). I n  Stoves,  however, the nature and 
s ignif icance  of the business a c t i v i t i e s  i n  the United S t a t e s  were found t o  
c o n s t i t u t e  a s e r v i c e  industry based on the i n s t a l l a t i o n  and r e p a i r  o f  the 
imported product .  The nature of the a c t i v i f i e s  i n  the  United S t a t e s  were thus  
i n t e g r a l l y  r e l a t e d  t o  that  product. I n  the present c a s e ,  the  a c t i v i t i e s  of 
the complainant a r e  more a k i n  t o  an " a s s i s t "  which a r e  of ten provided by a 
buyer of imported merchandise. A c t i v i t i e s  o f  t h i s  type do not  comport w i t h  
those w h i c h  the Commission has determined i n  Stoves o r  a s e r i e s  of other cases 
where the Commission has cons is tent ly  resolved what c o n s t i t u t e s  an industry i n  
the United S t a t e s .  

r e F i r e d  t o  c o n s t i t u t e  a n  "industry . i n  the United S t a t e s , "  - See 
Comissioner Haggart's Additional Views, - in f ra .  

10/ With  respec t  t o  the nature and s igni f i cance  of the domestic a c t i v i t i e s  
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Molded-In Sandwich P a n e l  I n s e r t s  and Methods For T h e i r  I n s t a l l a t i o n ,  

I n v e s t i g a t i o n  No. 337-TA-99, USITC P u b l i c a t i o n  1 2 4 6  (May 1 9 8 2 ) .  

i n v o l v i n g  a p a t e n t  and a product  c o n f i g u r a t i o n  a l l e g e d  t o  a c t  as  an i n d i c a t i o n  

o f  o r i g i n ,  s h o u l d  be t r e a t e d  s i m i l a r l y .  

w i t h i n  the  claims o f  the '375 patent ,  n o r  do they have t h e  product  

c o n f i g u r a t i o n  o f  t h e  STOMPER t o y  v e h i c l e s  t h e m s e l v e s .  Thus t h e  ST0f"SER 

a c c e s s o r i e s  c a n n o t  be p a r t  o f  any  d o m e s t i c  

However, much o f  t h e  economic d a t a  provided by c o m p l a i n a n t s  as t o  the i r  

T h i s  c a s e ,  

The a c c e s s o r i e s  c l e a r l y  do n o t  come 

i n d u s t r y  i n  t h i s  i n v e s t i g a t i o n .  

b u s i n e s s  a c t i v i t i e s  i n  t h e  United S t a t e s  are n o t  s e g r e g a t e d  w i t h  r e g a r d  t o  the 

STOhPER t o y  v e h i c l e s  and t h e  STOMPER a c c e s s o r i e s .  R a t h e r  than  d i s r e g a r d  t h i s  

a g g r e g a t e  d a t a  as ambiguous,  we have c o n s i d e r e d  this  data i n  our i n q u i r y  i n t o  

the n a t u r e  and s i g n i f i c a n c e  of c o m p l a i n a n t s '  b u s i n e s s  a c t i v i t i e s  i n  t h e  Uni ted  

S t a t e s  r e l a t i n g  t o  t h e  STOMPER t o y  v e h i c l e .  - - 
T h e r e  are two d i s t i n c t  c o m p l a i n a n t s  i n  t h i s  i n v e s t i g a t i o n ,  Goldfarb and 

S c h a p e r .  

t o  t o y  m a n u f a c t u r e r s .  11/ I n  January,  1979 ,  G o l d f a r b  o f f e r e d  its d e s i g n  for 

t h e  STOMPER t o y  v e h i c l e ,  i n c l u d i n g  a p l a s t i c  mountain  a c c e s s o r y ,  t o  S c h a p e r .  

Later t h a t  y e a r ,  the two companies conc luded a n  e x c l u s i v e  l i c e n s i n g  agreement  

c o v e r i n g  t h e  d e s i g n s  for t h e  t o y  v e h i c l e  a n d  a c c e s s o r i e s ,  as well as a n y  

improvements.  12/ 

some d e s i g n  work f o r  t h e  t o y  v e h i c l e  b o d i e s  and a c c e s s o r i e s  had thus &en 

c o m p l e t e d  by t h e  time t h e  l i c e n s e  agreement  was conc luded.  

Complainant Goldfarb is engaged i n  t h e  d e s i g n  and l i c e n s i n g  o f  t o y s  

- 

The d e s i g n  work for t h e  t o y  v e h i c l e  chassis and a t  l e a s t  
_. 

Design work by 

G o l d f a r b  h a s  c o n t i n u e d ,  h o v e v e r ,  and a p p e a r s  t o  be r e l a t e d  t o  new body d e s i g n s  

11/ FF 1 4 6 ;  Off ic ia l  r e p o r t e r ' s  t r a n s c r i p t  o f  p r o c e e d i n g s  b e f o r e  t h e  

- 12/ TR (Am) 40, 9 2 ;  Complainants '  e x h i b i t  (CX) 29. 
A d z n i s t r a t i v e  Law Judge (TR (AU)) 27,  101. 



8 

a n d  new a c c e s s o r i e s  f o r  t h e  STOMPER t o y  v e h i c l e s .  This work is u n d e r t a k e n  i n  

c o n j u n c t i o n  w i t h  S c h a p e r  and r e s u l t s  i n  a complete  e n g i n e e r i n g  model whfch i s  

t r a n s f e r r e d  t o  S c h a p e r  f o r  the p r e p a r a t i o n  o f  e n g i n e e r i n g  d r a w i n g s .  1 3 /  

A d d i t i o n a l l y ,  there may be f u r t h e r  communication a b o u t  d e s i g n  c h a n g e s  

necessitated by a c t u a l  m a n u f a c t u r i n g  c o n d i t i o n s  o r  o t h e r  r e l a t e d  m a t t e r s .  14/ 

G o l d f a r b ' s  a c t i v i t i e s ,  of  c o u r s e ,  r e q u i r e  a c e r t a i n  amount o f  i n v e s t m e n t ,  

- 

- 

e x p e n s e ,  and l a b o r  and G o l d f a r b  r e c e i v e s  a r e t u r n  on these e f f o r t s  through i t s  

r o y a l t i e s  from S c h a p e r .  Thus,  the e s s e n c e  of G o l d f a r b ' s  b u s i n e s s  i n  t h i s  case 

i s  l i c e n s i n g  and the c o n c o m i t a n t  c o l l e c t i o n  o f  r o y a l t i e s ,  f o r  G o l d f a r b  d o e s  

n o t  m a n u f a c t u r e  t h e  STOMPER t o y  v e h i c l e s .  

Commission h a s  p r e v i o u s l y  h e l d  t h a t :  

W i t h  r e g a r d  t o  s u c h  a c t i v i t y ,  t h e  

- 

This 

D e f i n i n g  " i n d u s t r y "  as t h e  mere ownership o r  l i c e n s i n g  
o f  p a t e n t  r i g h t s  would b e  c o n t r a r y  t o  Commission p r e c e d e n t ,  
l e g i s l a t i v e  h i s t o r y ,  and t h e  l o g i c a l - c o o s t r u c t i o n  o f  t h e  - 
s t a t u t e ' s  wording. [ C e r t a i n  Ultra-Microtome F r e e z i n g  
A t t a c h m e n t s ,  I n v e s t i g a t i o n  No. 337-TA-10, USITC P u b l i c a t i o n  
7 7 1  ( A p r i l  1 9 7 6 ) ,  p. 9. - 15/] 

l a n g u a g e  a p p l i e s  by a n a l o g y  t o  the ownership o r  l i c e n s i n g  o f  r i g h t s  

i n  p r o d u c t  c o n f i g u r a t i o n s  and t h u s ,  i n  o u r  view, forecloses c o n s i d e r i n g  

G o l d f a r b ' s  a c t i v i t i e s  as p a r t  o f  a d o m e s t i c  i n d u s t r y .  The same r e s u l t  would 

o b t a i n  e v e n  if t h e  a c t i v i t i e s  of  G o l d f a r b  were t o  b e  c o n s i d e r e d  j o i n t l y  w i t h  

those of S c h a p e r  b e c a u s e ,  as d i s c u s s e d  below, t h e  n a t u r e  and s i g n i f i c a n c e  o f  

- 13/  TR (ALJ) 9 4 .  
14/ TR (ALJ) 98.  - 
15/ Some p a s t  Commission d e c i s i o n s  a p p e a r  t o  have named non-producing 

p a z n t e e s  as  if t h e y  were part o f  t h e  " i n d u s t r y "  d e f i n e d  by t h e i r  l i c e n s e e s  
which were p r o d u c i n g  under t h e  p a t e n t .  This, however,  was n o t  tantamount  t o  
c o n s i d e r i n g  their  l i c e n s i n g  a c t i v i t y  as part of  that " i n d u s t r y , "  as t h e  
f a c i l i t i e s  of  t h e  p a t e n t e e  were n o t  a c t u a l l y  i n c l u d e d  in t h o s e  of t h e  d o m e s t i c  
i n d u s t r y .  - S e e ,  C e r t a i n  S k a t e b o a r d s  and P l a t f o r m s  T h e r e f o r ,  I n v e s t i g a t i o n  No. 
337-TA-37, USITC P u b l i c a t i o n  9 2 6  (November 1978). 

. .  
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S c h a p e r ' s  a c t i v i t i e s  a r e  n o t  such as  t o  c o n s t i t u t e  a n  " i n d u s t r y  . . in the 

U n i t e d  S t a t e s " .  

S c h a p e r ,  l i k e  C o l d f a r b ,  does not  m a n u f a c t u r e  the STOMPER t o y  v e h i c l e s  it 

s e l l s .  R a t h e r ,  these a r e  procured by S c h a p e r  from Kader M a n u f a c t u r i n g  Co. in 

Hong Kong. - 16/ 

m a n u f a c t u r e r ;  o v e r a l l ,  i t  employs s e v e r a l  thousand workers  and has a l a r g e  

f a c i l i t y  i n  Hong Kong w h i c h  i n c l u d e s  one o f  t h e  most modern toolmaking shops 

i n  t h e  O r i e n t .  1 7 /  

S c h a p e r ' s  p r e s i d e n t  t e s t i f i e d  that  Kader is well known as  a 

- 
S c h a p e r  has n o  s i n g l e  governing c o n t r a c t  f o r  i t s  procurement  of  t o y  

v e h i c l e s  from K a d e r ;  rather ,  t h e y  are  p r o c u r e d  w i t h  p u r c h a s e  orders.  E/ ' 
However, the t o y  v e h i c l e s  a r e  manufactured t o  S c h a p e r ' s  d e s i g n  and 

s p e c i f i c a t i o n s .  Once S c h a p e r  r e c e i v e s  a new d e s i g n  from G o l d f a r b ,  i t  p r e p a r e s  

e n g i n e e r i n g  d r a w i n g s  f o r  the r e q u i r e d  t o o l i n g  a b e  used i n  t h e  manufacture  o f -  .. 

t h e  t o y  v e h i c l e .  - 19/ These t o o l  drawings a r t  t h e n  t r a n s f e r r e d  t o  Kader. - 20/  

S c h a p e r  pays f o r  and r e t a i n s  ownership of  t h e  t o o l i n g  used by Kader i n  i t s  

p r o d u c t i o n  o f  t h e  t o y  v e h i c l e s  in Hong Rong. 211 S c h a p e r  h a s  also d e v i s e d  

q u a l i t y  c o n t r o l  programs and t e s t i n g  equipment which it has t r a n s f e r r e d  t o  

. Kader f o r  u s e  b y  X a d e r  d u r i n g  t h e  manufacture  of a l l  t o y  v e h i c l e s  in Hong 

Kong. - 221 T h e s e  q u a l i t y  c o n t r o l  programs are  performed by K a d e r  p r i o r  t o ,  

d u r i n g ,  and a f t e r  p r o d u c t i o n  o f  t h e  toy v e h i c l e s  i n  Hong Kong; t h e y  c o m p r i s e  

t h e  b u l k  o f  t h e  q u a l i t y  c o n t r o l  f o r  t h e  STOKPER t o y  v e h i c l e s .  - 23/ 

- 1 6 1  FF 158. - 17/  TR (ALJ) 431-432.  
- 18/ TR ( A U )  4 3 5 .  

- 20/ FF 158; TR ( A U )  311. 

- 221 FF 161 ;  TR (ALJ) 311,  456-4700 

- 19/ FF 158; TR (Aw) 98, 311.  

- 211 FF 158;  TR (Aw) 314.  

- 23/ TR (Am) 4 5 6 - 4 7 0 ;  CX 113. 
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The l a r g e  m a j o r i t y  o f  the t o y  v e h i c l e s  produced a r e  i n d i v i d u a l l y  packed i n  

b l i s t e r  packs  i n  Hong Kong, the form i n  which t h e y  w i l l  u l t i m a t e l y  r e a c h  the 

consumer i n  the iTnited S t a t e s ;  Schaper  p r o v i d e s  the a r t w o r k  and a p p r o x i m a t e l y  

70-75 p e r c e n t  o f  w h a t  i s  needed t o  package the t o y  v e h i c l e s  i n  t h e i r  b l i s t e r  

p a c k s .  241 

Kong for u l t i m a t e  i n c o r p o r a t i o n  i n  se t s  w i t h  a c c e s s o r i e s  i n  t h e  United 

S t a t e s .  25/ 

c o n t i n u o u s  communication between Kader and S c h a p e r  o r  between S c h a p e r  and Wing 

Han, i t s  t r a d i n g  company in Hong Kong, r e l a t i n g  t o  the a c t i v i t i e s  in Hong 

Kong; Wing Han performs q u a l i t y  c o n t r o l  a u d i t s  at Kader ' s  f a c i l i t i e s  f o r  t h e  

The remain ing  t o y  v e h i c l e s  a r e  packed i n  c e l l o p h a n e  bags i n  Hong 

Throughout the p r o d u c t i o n  p r o c e s s  i n  Hong Kong, t h e r e  i s  - 

b e n e f i t  o f  S c h a p e r .  - 2 6 /  

Upon a r r i v i n g  i n  t h e  Uni ted  S t a t e s ,  b o t h  t h e  t o y  vehicles i n  b l i s t e r  p a c k s  
- .  

and t h o s e  i n  c e l l o p h a n e  bags  are s u b j e c t e d  t o - m e  a d d i t i o n a l  q u a l i t y  c o n t r o l  

by S c h a p e r ,  which a p p e a r s  t o  amount t o  t h e  sampl ing  t h a t  would be  expected of  

a n y  commerc ia l  p u r c h a s e r .  =/ The t o y  v e h i c l e s  i n  b l i s t e r  p a c k s  are t h e n  s e n t  

t o  warehousing and u l t i m a t e l y  shipped t o  S c h a p e r ' s  c u s t o m e r s ;  t h e  t o y  v e h i c l e s  

i n  c e l l o p h a n e  bags  are i n c o r p o r a t e d  i n t o  sets  w i t h  a c c e s s o r i e s ,  packaged and 

t h e n  s e n t  t o  warehousing.  281 - 
S c h a p e r  e n g a g e s  in e x t e n s i v e  promotion and a d v e r t i s i n g  i n  t h e  Uni ted  

S t a t e s  o f  i t s  STOMPER t o y  v e h i c l e s  and sets ,  and h a s  sales p e r s o n n e l  i n  t h e  

U n i t e d  S t a t e s .  29/ Indeid,  promotion and a d v e r t i s i n g  are by far  t h e  l a r g e s t  - 
- 24/ FF 1 5 8 ,  1 6 0 ;  TR (ALJ) 430. - 25/ FF 158. 
- 2 6 /  FF 1 5 8 ;  TR (ALJ) 314, 456-470.  
- 2 7 /  FF 162; TR ( A W )  456-470; CX 113. - 2 8 /  TR (ALJ) 456-470; CX 113. 
- 291 Commissioner Haggart n o t e s  t h a t  more t h a n  sales a c t i v i t y  is r e q u i r e d  t o  

find a n  " i n d u s t r y  i n  t h e  Uni ted  S t a t e s " .  
h e r  A d d i t i o n a l  Views, i n f r a .  

S e e ,  S t o v e s ,  s u p r a  a t  10 and - 
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expenditure r e l a t i n g  t o  the STOMPER t o y  v e h i c l e s ,  the second and t h i r d  larp,es: 

expenditures being financing costs and royal ty  payments t o  Goldfarb. 30/ 

Together these three  i tems,  none of  w h i c h  a re  d i r e c t l y  re la ted  t o  the 

production o f  the  STOHPER toy vehic les  (and some of w h i c h  must be a l l o c a t e d  t o  

the STOXPER a c c e s s o r i e s ,  although the exact amount is unknown), comprise over 

per cent  of complainant Schaper's investment i n  the STOHPER toy 

- 

vehic les  and accessor ies .  

Considering the  nature and s ignif icance  o f  the  business a c t i v i t i e s  o f  

Goldfarb and Schaper i n  the  United S ta tes  a s  described above, we do not 

consider these s u f f i c i e n t  t o  const i tu te  an "industry in the United 

States  " . 
We thus conclude that  there is no "industry . . in the United S t a t e s "  

involved in t h i s  i n v e s t i g a t i o n ,  and t h u s  no v i d k t i o n  of s e c t i o n  337. 314 - 

- 30/ TR (ALJ) 307-309; CX 108. 
31/  Commissioner Haggart, having found that  there  is no "industry i n  

t h r u n i t e d  S t a t e s " ,  does n o t  proceed t o  the other  i s sues  o f  v i o l a t i o n .  

, 
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ADDITIONAL VIEWS OF COMMISSIONER PAULA STEm 

My negat ive determination i n  t h i s  i n v e s t i g a t i o n  r e s t s  on a number 

of cons idera t ions ,  not l e a s t  of  which i s  t h e  complainants'  f a i l u r e  t o  

es tab l i sh  t h e  exis tence of a domestic indus t ry .  

pa t en t  i n  i s s u e  v a l i d  and in f r inged ,  complainants have f a i l ed  t o  denon- 

I/ While f ind ing  t h e  - 

s t r a t e  t h e  a l l eged  false designat ion of source o r  t h e  a l leged  s u b s t a n t i d  

i n j u r y  t o  t h e  proposed domestic industry.  

of t hese  a d d i t i o n a l  f a c t o r s .  

The following i s  a discussion 

Unfair  Methods of Comet i t i on  and Unfair  Acts 

1. Patent  Infringement 

The complainants have es tab l i shed  t h e  v a l i d i t y  of t h e  subjec t  patent  

and i t s  infringement by t h e  subject b p o r t s .  A t  t h e  prehearing conference 

before  t he  A h i n i s t r a t i v e  Law Judge (AM), t h e  p a r t i e s  agreed t h a t  claim 

1 of t h e  '375 pa ten t  i s  the only claim invdI t ed  i n  t h i s  i nves t iga t idn .  

The AW found claim 1 of t h e  '375 pa ten t  t o  be inf r inged  by t he  t o y  vehic les  

imported o r  s o l d  by t h e  Soma respondents and Fishe l .  

wi th  respect t o  t h i s  f ind ing  are whether t h e  '375 patent  i s  v'alid and whether 

it is  inf r inged .  I f i n d  t h e  '375 patent  valid. 

2/ 

3/ The i s s u e s  raised 

Respondents asserted t h a t  claim 1 w a s  i n v a l i d  because t h e  claimed 

invent ion  it def ines  would have been obvious under 35 U.S.C. s e c t i o n  103 

1/ For a d iscuss ion  of t h e  standaFds for es t ab l i sh ing  a domestic 
i ndus t ry  i n  inves t iga t ions  where t h e r e  i s  l i t t l e  o r  no qanufactur ing i n  
t h e  United. S t a t e s ,  see Cer ta in  Ai r t igh t  Cast-Iron Stoves, Inv. No, 337-TA-69 
a t  8-u (1981).  

- 2/ 
Law Judge (TR (AU)) 34-35. 

Off ic ia l  r e p o r t e r ' s  t r a n s c r i p t  of proceedings before  t h e  A h i n i s t r a t i v e  

- 3/ 
Fact ( i n  Reconmended Deteminat ion)  (FF) 42-47, Recommended Determination 
(of  A h i n i s t r s t i v e  Law Judge) (?D) 68-71. 

Conclusions of Law ( i n  Recommended Determination) (CL) 3, Z n d i c g s  of 



i n  view of var ious United S t a t e s  and f o r s i g n  patents  &id other  documents, 

as well as i n  view of seve ra l  toy vehicles sa id  t o  have been on the  market 

p r io r  t o  t h e  f i l i n g  da te  o f  t h e  '375 patent and "general knowledge of 

t h e  t ransmission of r o t a t i o n a l  mot i on. " O f  these  , only c e r t a i n  of  t h e  

United S t a t e s  patents  were pressed, and now respondents r e l y  only on 

United S t a t e s  Le t te rs  pa ten t  3,810,515 t o  Ingro { I n g r o )  and United States 

Let te rs  Pa ten t  2,739,541 t o  Varney (Varney) . - b/ Ingro w a s  c i t e d  by 

the  examiner during prosecution of t he  '375 patent  at the Patent and 

Trademark Off ice ,  but Varney was not. 

Ingro descr ibes  a wall-climbing, four-wheel dr ive  vehicular  device 

o r  toy .  Respondents p a r t i c u l a r l y  r e l y  on t h e  toy  embodiment of Figures 4 

and 5 of Ingro which is propelled by a central ly- located spr ing notor  45 

which d r ives  a fore-and-aft sha f t  each end of which t e m i n a t e s  i n  w o r m  

46 &d 47 which mesh, respec t ive ly ,  w i t h  gears 48 and 49. Gears 48 and 
--.. - 

49 a re  f i x e d ,  respec t ive ly ,  t o  f ron t  and r e a r  axles 50 and 51. There 

a r e ,  however, several  d i s t i n c t i o n s  between claim 1 k d  Ingro. 

- 4 /  
Souiakis t o  support t h e i r  argument t h a t  claim 1 would have been obvious 
i f  t he  doc t r ine  of equivalents  is  applied as broadly as t h e  ALJ 
d i d .  
I do not reach t h i s  question. 

Respondents r e ly  on United S ta t e s  Letters Patent  No. 3,628,284 t o  

Since I do not so apply t b e  doctr ine of equivalents  t o  claim I, 



I1 Ingro does not describe an e l e c t r i c  motor mounted t o  one side o f  

t h e  frame." All motors described i n  Ingro a r e  central ly loca ted  t o  m y  

frame therein.  And while Ingro does r e f e r  t o  a battery-operated notor 

i n  p lace  o f  t h e  spring motor, the only such motor described (notor io6 

i n  t h e  embodiment o f  Fig.  11) does not have " 3  dr iveshaf t  which i s  per- 

pendicular t o  t h e  two axes,"  as c a l l e d  f o r  by claim 1. 

t h a t  t h e  d r i v e s h a f t  o f  motor 106 o f  Ingro i s  perpendicular t o  the plane 

of i t s  two a x l e s  50 and 51, f o r  claim 1 specifies t h a t  t h e  driveshaft  

must be perpendicular t o  the  ax les  themselves. 

descr ibes  no "means mounted t o  t h e  frame t o  releasably support e l e c t r i c a l  

It w i l l  n o t  do 

- 5/ Likewise, Ingro 

battery means i n  t h e  form o f  a s i n g l e  standard c y l i n d r i c a l  AA dry c e l l . "  

Even assuming batte-ry 107 of Figure 11 is a s i n g l e  standard c y l i n d r i c a l  

AAd.?.? c e l l ,  it i s  not mounted t o  any element which might be c a l l e d  a '  

frame," nor are t h e r e  any mounting means T3r such a b a t t e r y  on any' (1 

element t h a t  might be c a l l e d  a frame in , t h a t  embodihent. And since 

battery 107 i s  c e n t r a l l y  located forward (or perhaps a f t )  o f  motor 106 

i n  F i 6 v e  11 o f  Ingro,  it certainly cannot be said t o  be located  es c e l l e d  

for i n  claim 1 "at t h e  other side o f  t h e  frame i n  a p o s i t i o n  extending 

s u b s t a n t i d l y  t h e  f u l l  distance between s a i d  front and rear axes and 

loca ted  a d j a c e n t  t o  s a i d  inside wheel edges on s a i d  o t h e r  s i d e  o f  the  

frame." Nor does battery 107 have i t s  axis " s u b s t a n t i a l l y  p&rallel" t o  

- 5/ 
descr ibed i n  t h e  '375 patent. 

The term "axes" i n  claim 1 r e f e r s  t o  t h e  axes o f  t h e  two ax les  
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the dr iveshaf t  o f  motor 106 ( w h i c h  i s  not dr iveshaft  108) as ca l led  f o r  

in claim 1, and ce r t a in ly  bat tery.107 i s  located above wheels 111 and 112 

aqd not "a t  approximately the  same height  as sa id  f ront  and r e a r  wheel 

means" as ca l l ed  f o r  by claim 1. 

- 

Driveshaft  108 i s  not one which 

"extends both fo re  and a f t  from t h e  motor." Thus worms 113 =e not 

"nounted p a r a l l e l  t o  t h e  dr iveshaft  and driven respec t ive ly  from t he  fo re  

and a f t  extensions of t h e  dr iveshaft .  

Even conceding respondents'  argument t h a t  Ingro i t s e l f  o r  o ther  art  

suggests replacing spr ing motor 46 i n  t h e  embodiment of Figures 4 and 5 

with a batterj-powered e l e c t r i c  motor, t h e  most t h i s  could possibly 

suggest would be a dr iveshaft  extending f o r e  and a f t  from a motor perpendf- 

c u l a r  t o  i t s  two d e s  and terminating i n  worms, but leaving all t h e  o ther  

d i f fe rences  described above. 

Pztent and Trademark Off ice  du-ring t h e  prosecution of t h e  '375 pa ten t ,  it 

i s  presuned va l id  over Ingro under 35 U.S.C. sect ion 282, and respondents 

nave t h e  burden of es tab l i sh ing  i t s  i n v a l i d i t y  over Ingro. 

Given t h a t  Ingro was considered bg t h e  
- .  

- 

6/ The - 
burden i s  a heavy one, and they have f a i l e d  t o  carry it. 

:: Varney is r e l i e d  upon by respondents as i l l u s t r a t i n g  a gear t r a i n  

s u b s t a n t i a l l y  t h e  same as t h a t  of claim 1 of t h e  '375 paten t .  "nowever, 

- 6/  
129 (CCPA 1978) 

Solder  Rencval Co. v.  In t e rna t iona l  Trade Commission, 1p9 Us?Q 
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even if Varney could be appl ied,  it does not show anything more than Ingro. 

Respondents have gresented t h e  testimony o f  t h e i r  exper t ,  D r .  F(oumauldi, 

t o  es tab l i sh  t h e  obviousness of claim 1 over Ingro and Varney. Sowever, 

s i n c e  D r .  Roumaldi was not q u a l i f i e d  as an expert i n  mechanical t o y  design,  

I do not g i v e  h i s  testimony great  weight. 

Respondents do not dispute t h a t  Soma has  exported i t s  SUPER CLIMBERS 

Designs A,  B and C t o  t h e  U n i t e d  S t a t e s ,  nor t n a t  t h e  respondent Soma 

wholesalers have purchased and imported them for s a l e  t o  re ta i le rs  i n  

t h e  United States .  

designs i n f r i n g e  w i l l  be discussed separate ly  f o r  each design: 

- 7 /  The question o f  whether t h e s e  three mechanical 

* Soma SUPER CLIMBER Desi- A 

Soma SuPEii CLIMBER Design A is represented by complainants' physical  

e x h i b i t  CPX-10. A t  t h e  September 1 5 ,  1982 Commission hear ing ,  respondents, 
- -  

by t h e i r  counse l ,  admitted t h a t  t h e  

infrirrge c la im 1 o f  t h e  '375 patent 

* Soma SUPER CLIMEER Design B 

Soma SUPER CLIMBER Design B is 

exhibit  CPX-11. The AU found t h a t  

Soma SUPER CLIMBER Design A would - 
if t h a t  patent i.s va l id .  8-/ 

represented by complainants ' physical 

although Design B did not l i t e r a l l y  

i n f r i n g e  c la im 1, t h e  doct r ine  of equivalents nevertheless  applied and 

infringement could be found. e/ Further ,  he found t h a t  respondents' 

7 /  
both t h e  SUPER CLIMBER and MILITARY SUPER CLIMBER toy v e h i c l e s .  

Designs A, B and C re fer  t o  t h e  mechanical design o f  t h e  c h a s s i s  f o r  

- 8/ 
hearing (TF, (Corn)) 132. 

O f f i c i e l  r e p o r t e r ' s  t r a n s c r i p t  o f  t h e  September 15, 1982 Commission 

- 9/ FF 44; RD 69-71. 



r e l i a c c e  on f i l e  wrapper estoppel t o  avoid infringement was "not s c p p o r t e d  

by t h e  evidence o f  record." 

o f  t h e  ' 375  patent.  

=/ I agree t h a t  Design 3 i n f r i n g e s  claim 1 

In considering the  quest ion of  infringement it i s  ne c es s a r j  i n i t i a l l y  

t o  e s t a b l i s h  t h e  scope and breadth o f  t h e  p a t e n t  claims al legedly v io la ted .  

I n  t h i s  p a r t i c u l a r  i n s t a x e ,  it i s  t h e r e f o r e  necessary t o  es tab l i sh  t h e  

scope o f  c la im 1 o f  the  '375  patent so  as t o  determine if the claim can 

be "read" on t h e  accused Soma SuPE3 CLIMBER Designs B (and C) . A c l a h  

must be read i n  l i g h t  o f  the  s p e c i f i c a t i o n .  g/ I t s  scope, however, is 

not l i m i t e d  only  t o  those s p e c i f i c  embodiments a c t u a l l y  &isc losed ,  but i s  

expanded under t h e  doctrine o f  equivalents t o  include embodiments t h a t  

p e r f o m  s u b s t m t i e l l y  t h e  same function i n  s u b s t a n t i a l l y  t h e  saae way t o  

produce s u b s t a n t i a l l y  t h e  same r e s u l t  as t h e  d isc losed  invention. - 12/ 
- 

The range o f  equivalents t o  be accorded will depend upon trhether t h e  

invention is 2 pioneer invention o r  m e r e l y y  small advance over t h e - p r i o r  

art. If t h e  former, a broad range of equivalents dpplies conmensurete w i t h  

the p a t e n t e e ' s  contribution t o  t h e  art. 

r m g e  o f  equivalents i s  warranted. &/ Furthemore ,  t h e  range o f  

a/ If t h e  l a t t e r ,  only a narrow 

- io/ RD 69. 

- 11/ T a t e  Engineering, Inc.  v. United S t a t e s ,  477 F.2d 1.336, 1340 (Ct. C1. 
1 , 9 7 6 ) ~  c i t i n g ,  i n t e r  a l ia ,  United S t a t e s  v. Adams, 383 U.S. 39 ,  49 (1966) .  

Trade Conmission, 

at 1340, citing Grzver Tank & Mfg. Co. v. Linde, 339 U.S. 
Accord, Coleco Industr ies  v. United S t a t e s  I n t e m e t i o n a l  
573 F. 2d 1247, 1254 n. 6 (CCFA 1978). 

1 3 /  Tate, suDra, a t  1340. - 
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equivalents may be l imited under the  doctrine of f i l e  wrapper estoppel 

i f  the  patentee has  narrowed h i s  c l a i s s  i n  order t o  avoid the  p r io r  ert. 

As  has been s a i d ,  "the doctrine of equivalents i s  subservient t o  f i l e  

s/ 

wrapper estoppel.  " 161 

From a review of the prosecution h is tory  o f  t h e  '375 patent aDplication 

while it w z s  pending in  the  Patent and Trademark Office, and taking in to  

consideration the  pr ior  a r t  references not considered by t h e  Patent and 

Trademark Office,  I conclude t h a t  t h e  '375 patent i s  not a pioneer patent. 

Therefore, claim 1 of the  '375 patent i s  not en t i t l ed  t o  a broad range 

o f  equivalents . 
In  t h i s  case,  the  only argument which the  Soma respondents make on infr inge-  

ment by t h e  Soma SUPER CLIMBER Design B i s  t o  s t a t e  t h a t  it ''does 

not l i t e r a l l y  inf r inge  and it i s  not t h e  equivalent t o  the  claim [l] 

because t h e  worm o f  Desiga B are attached t o  t h e  motor drivesherht 

ra ther  t h m  being mounted p a r a l l e l  t o  t h e  driveshaft  a s - t h e  claims require.' '  
.- - 

I see no d i s t inc t ion  between co l l i nea r i ty  and paral le l ism; t h e  former is  

a trivial case o f  t he  latter.  And it i s  c l ea r  from t h e  spec i f ica t ion  and 

par t i cu la r ly  t h e  embodiment depicted in Figure 6 of t h e  '375 patent t h a t  

t h i s  was  t h e  intended meaning of t h e  quoted phrase i n  claim 1. Soma 

SUPER CLIMBER D e s i p  B thus l i t e r a l l y  infr inges claim 1, and the re  is no 

need t o  r e s o r t  t o  t he  doctrine of equivalents o r  t he  doctrine of f i l e  

wrapper estoppel.  

- l5/ Tate -'-f s u r r a  a t  1341, c i t i n g  Graham v. John Deere Co., 383 U.S. 1, 
33 (1966). 

- 16/ -'-, Tate suEra &t 1341, c i t i n g  Autogiro Co. o f  America v. United States, 
384 F.2d 391, 400 ( C t .  C 1 .  1967). 
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* Soma SUPER CLIEEX Desirn C 

Soma SUPER CLIMBER Design C i s  represented by complainants' physical  

e x h i b i t  CPX-12. 

t h e i r  Design C and claim 1,  and there  i s  no dispute t h a t  Design C does 

not l i t e r a i l y  i n f r i n g e  claim 1. The ALJ found t h a t  despite t h e  ebsence 

o f  l i t e r a l  infringement t h e  doctrine o f  equivalents should be a p p l i e d  t o  

Respondents point t o  nine d i f ferent  d i s t i n c t i o n s  between 

f i n d  t h a t  Design C i n f r i n g e s  claim 1. I do not  agree. C l a i m  1 is not 

e n t i t l e d  t o  a broad renge o f  equivalents.  The f inding o f  equivtilency i s  

a f inding o f  fact. x/ The only evidence conpla inmts  have pointed t o  

i n  t h i s  connection is i n  t h e  deposition testimony o f  Mr. So Ping Kwong, 

one o f  t h e  owners o f  Soma. &/ This i s  not s u f f i c i e n t  evidence t o  

es tab l i sh  equivalence. 

of Design C i n  no particular order,  without s t a t i n g  t h e i r  r e l a t i o n s h i p  

t o  one another o r  t o  elements i n  Design A or B o r  even t o  claim 1 i t s e l f .  

A t  b e s t ,  t h i s  testimony simply l i s t s  t h e  components 
- 

c 

Mr. S o ' s  statement about t h e  way Design C chass i s  works is a staternent 

o f  an equivalent o r  bet ter  l e v e l  o f  performance not a statement o f  

e q u i v d e n t  s t r u c t u r e  and function. 

171 Coleco ,  s u m a ,  at 1254, c i t i n g  Graver Tank Mfg. Co. v. Linde Co. , 
339 U.S. 605 a t 9  (1966). 

Complainants ' M i b i t  65, 53-54 0 
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Rr-.cpondcnt Fishe l ,  although r e t a in ing  counsel ,  f a i l e d  t o  cooperate 

i n  d i scovery  and icnored orders  of t h e  AM. 

precluded from appearing a t  t h e  hearing t o  con te s t  any a l l ega t ions  

Accordingly, F ishe l  was 

contained i n  t h e  complaint and from submitt ing evidence i n  t h i s  proceeding, 

There i s  s u f f i c i e n t  evidence t o  e s t a b l i s h  a prima f a c i e  case  t h a t  F ishe l  

i s  i n f r i n g i n g  claim 1. 191 - 
Thus, I have found complainants'  arguments persuasive on t h e  i ssues  

I t u r n  now t o  those i s s u e s  i n  of pa t en t  v a l i d i t y  and infringement. 

add i t ion  t o  t h e  lack of a domestic indus t ry  where comphinants '  case f a i l s .  

2. F a l s e  Designation of Source 

Complainants a l l ege  t h a t  t h e  o v e r a l l  appearance of t h e i r  STOMPER t oy  

veh ic l e s  c o n s t i t u t e s  a "brand iden t i fy ing  ' t r a d e  dress'" which i s  "created 

p r i n c i p a l l y  by t h e  size of t h e  vehic le ,  t h e  r e l a t i v e  s c a l e  of t h e  oversized 

tires t o  t h e  body, t h e  d i s t i n c t i v e  gear-toothed t r e a d  of  t h e  t i res ,  and 

t h e  s c a l e  and placement of t h e  vehic le  body r e l a t i v e  t o  t h e  chass i s  which 

l eaves  a s u b s t a n t i a l  por t ion  of t h e  chass i s  exposed and c r e a t e s  a high 

r i d i n g  appearance." %/ They f u r t h e r  a l l e g e  t h a t  respondents have 

copied complainants '  t r a d e  dress and "created a l ike l ihood  of confis ion 

as t o  t h e  source of t h e  r e spec t ive  vehicles ."  =/ The ALJ agreed with 

complainants on both of t h e s e  poin ts ,  f ind ing  t h a t  respondents have thereby 

c r e a t e d  a f a l s e  designation of  o r ig in  within t h e  meaning of s ec t ion  43(a)  

of t h e  Lanham Act (15 U.S.C. s ec t ion  l l 2 5 ( a ) )  and t hus  have committep an 

unfair a c t  wi th in  the  meaning of s ec t ion  337. 

po r t ion  of t h e  recommended determination. 

- 
g/ I disagree  with t h i s  

- 1 g /  FT 47. 

- 20/ 

21/ G., p. 25. 

Complainants'  Prehearing B r i e f ,  p. 24. 

- 
22/ FF 48-121 ; CL 5-6; RD 72-95, - 
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The quest ion here is copying o f  zne product configurat ion 

o f  complainants '  STOMPER toy  vehic les .  Since t h e  dec is ions  

o f  t h e  Suprene Court i n  t h e  Sears-Conoco cases ,  t h e r e  can be  no cornox- 

l e w  r e s t r a i n t  on copying product configurat ions.  a/ The 

comon i a w  c&? only requi re  l a b e l i n g  o r  precautions t o  i d e n t i f y  

co r rec t ly  t h e  source of products and 2ossibly imply some l i a b i l i t y  f o r  

i n t e n t i o n a l  p a n g  o f f .  - 24/ Copying of product configurat ions mey, 

however, g ive  r i s e  t o  a s t a t u t o r y  cause of ac t ion  under sec t ion  43 (a )  o f  

t he  Lulhzm Act. - 25/ 

fea tures  r e l i e d  on 3 - e  nonfunct ional ,  t h a t  they  are inhe ren t ly  d i s t i n c t i v e  

However, it must be  shown t h a t  at  least  t h e  design 

o r  have acquired a secondary meaning i n  t h e  market p lace ,  and t h a t  

t h e  copying o f  t hese  f ea tu res  is l i k e l y  t o  confuse purchasers as t o  t h e  

souree of t h e  goods o r  s e rv i ces  involved. %/ Complainants have not 

preva i led  on any of these  points. - 
Func t iona l i t y  

Our revieKing court has r e c e n t l y  defined " ~ c t i o n a l i t y "  i n  a case in-  

volving a conta iner  conf igura t ion  sought t o  be r e g i s t e r e d  on t h e  p r inc  i p a l  

23/ Sears, Roebuck & Co. v. S t i f f e l  Co., 376 U.S 
v. Day-Brite Light ing,  Inc., 376 U.S. 234 (1964); 
Unfa i r  ConDetit ion,  s ec t ion  7.24 (McCarthy). 

- . 225 (1964) ; Commo c o n .  
McCarthy, Tradeaarks end 

- 24/ 
at  sec t ion  7.25. 

1 J. McCarthy, Trademarks and Unfair C o m e t i t i o n  (1973) (McCarthy), 

- 25/  
USPQ 

- 26/ 

Trick Ea_uiment Service Co. v. Fruehcuf Corn., 536 F.2d 1210; 
79 ( 8 t h  C i r .  1976), c e r t .  den. 429 U.S. 861. 

See, Trdck Eauipment , supra. - 

191 
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r e g i s t e r .  The p r i n c i p l e s  esrounded i n  t h a t  case  are  d i r e c t l y  i n  point 

here. - 271 The Court d i s t i n p i s h e d  between de f a c t o  and & J u r e  f w x t i o n a l i t y ,  

t h e  l a t t e r  being operat ive  t o  prevent e design from being protected as a 

? ?  trademark. The Court d e f i n e d  "functional" as r e f e r r i n g  t o  u t i l i t a r i a n "  

? ?  as opposed t o  " a e s t h e t i c "  and stated that " u t i l i t a r i z n "  neant superior 

?? i n  function (de  f a c t o )  o r  economy o f  manufacture, 

t o  be dete-mined " i n  l i g h t  o f  competitive necessity t o  copy."' - 28/ 

which s u p e r i o r i t y  i s  

The 

Court r e f e r r e d  t o  a number o f  f a c t o r s ,  both p o s i t i v e  and negat ive ,  used 

i n  previous cases,  which a i d  i n  determining super ior i ty .  The f i r s t  of 

these was s tated as fol lows:  . . . t h e  e x i s t e n c e  o f  an  expired u t i l i t y '  

patent which d i s c l o s e d  t h e  u t i l i t a r i a n  advantage o f  t h e  design sought t o  

be r e g i s t e r e d  as a t r a d a a r k  was evidence t h a t  it was funct iona l . "  =/ 
It i s  c l e a r  from t h e  cases, however, t h a t  it i s  t h e  patent  i t s e l f ,  not  

the - fac t  t h a t  it has expired,  t h a t  i s  o f  evident iary va lue  on t h e  i s sue  

o f  f u n c t i o n a l i t y .  
- c 

2'71 I n  r e  Morton-Norwich Products,  Inc., 671 F.2d 1332 (CCPA 1982). - 
- 28/  No'rton-Norwich, supra, 671 F. 2d 1332, 1338-40. 

29/ 
Ceramics, I n c . ,  53 CCPA 1268, 362 F.2d 287, 150 USPQ 115 (1966) ; Best  Lock 
C o n .  v. Schlaqe Lock Co.,  56 CCPA 1472, 413 F.2d 2295, 162 USPQ 552 (1969) ; 
Mine Safety Appliances Co. v. Storage Battery Co., 56 CCPA 863, 405 F.2d 
901, 160 USTQ 113 (1969) ; I n  r e  Deister Concentrator Co., 48 CCPA 952,  
289 F.2d 496, 129 USPQ 314 (1961) ; Daniel v. E l e c t r i c  Hose & Rubber Co., 
231 F. 827 (3d C i r .  1916). 

Morton-Norwich, supra, 671 F.2d at 1340-41, c i t i n g  I n  r e  Shenanqo -. 

- 
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The secmd f a c to r  mentioned by t h e  Cour t  f o r  d e t e n i n i 9 g  func t iona l i t ;  

was vhether  " the or ig ina to r  of t h e  design tou ted  its u 7 i l i t a r i a n  advantages 

t hrougn advert  i s ing . I' x/ 
.4 t h i r d  f ac to r  was xhetber t h e r e  were o the r  a l t e r n a t i v e s  t o  t h e  desig:: 

f e a t u r e s  ava i lzb le .  &/ The Court  implied t h a t  tne a v a i l a b i l i t y  o f  a Lzrg.? 

n m j e r  o f  a l t e r n a t i v e s  was s i g n i f i c u l t  i n  assess ing  t h i s  f z c t o r .  321 

- 301 Morton-No,rwich, supra,  671 F.2d at 1341. 

- 31/ Morton-Norwich, supra,  671 F.2d at 1341. 

- 32/ 
it i s ,  o f  course,  s i g n i f i c a n t  t h a t  t h e r e  are o the r  a l t e r n a t i v e s  ava i l ab le .  

"Since t h e  e f f e c t  upon competition ' i s  r e a l l y  t h e  CFJX of t h e  metter,' 

Nbs , Unfair  ComDetition and Trade-Marks at 377; compare, Time Mechanisms 
Inc .  v .  Qonaar Corn . ,  422 F. Supp. 905, 913, l9b USPQ 500, 506 ( D . N . J .  1976) 
( ' t h e  parking meter mechanism can be contained by housings of many die" A e ren t  
conf igu ra t ions ' )  - and I n  r e  World's F ines t  Chocolate, Inc.  , 474 F.2d 1012, 
1014, 177 USPQ 205, 206 (CCPA 1973) ( 'We t h i n k  competitors can r ead i ly  meet 
t h e  demand f o r  packaged cendy bars  by use o f  o the r  packwing styles,  and 
we f i n d  no u t i l i t a r i a n  zdvantages flowing fz+m t h i s  package design a5 
opposed t o  o thers  as w a s  found i n  t h e  rhomboidally-shaped deck involved _ _  
i n  Deister. I )  and In  r e  Mogen David Wine' C o n . ,  51 CC?A supra a t  1270, 328 
F.2d at  933, 140 USPQ a t  581 (Rich, J., concurring. 'Others can meet any 
r e a l  o r  imagined demand f o r  wine i n  decanter-type bottles--assuming t h e r e  
i s  atty such thing--without being i n  t h e  least  hampered i n  competition by 
i n a b i l i t y  t o  copy t h e  Mogen David b o t t l e  design. ' )  end I n  re  Minnesota 
Mining a d  Mfg. Co., 51 CC?A supra a t  1551, 335 F.2d at 840, 142 USPQ at 
369 (It was noted t o  be 'an undisputed f a c t  o f  record t h a t  t h e  a r t i c l e  
whose design was sought t o  be r eg i s t e red  'could be  formed i n t o  almost any 
shape . ' )  and Fotomat C o q .  v. Cochran, 437 F. Supp., supra a t  1235, 194 
USPQ at  131 (The court  noted t h a t  t h e  design of  p l a i n t i f f ' s  bu i ld ing  func t ione i  
' G O  b e t t e r  than  a myriad of o the r  bu i ld ing  designs.  ' )  Kith In  r e  Honewell, &. , 532 F.2d at  182, 189 USPQ at 344 (A por t ion  of  t h e  broad opinion -~ 

which t h e  court  adopted noted t h a t  t h e r e  'are  only so many b a s i c  shabes 
i n  which a t h e m o s t a t  qr i t s  cover can be  made,' but  then concluded t h a t ,  
'The f a c t  t h a t  the-most& covers may be produced i o  o the r  forms o r  shapes 
does not and cannot d e t r a c t  from t h e  func t iona l  charac te r  of  t h e  configura- 
t i o n  he re  involved. ' ) "  Morton-Noruich, supra, 671 F.2d at 1341. 
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A s  8 fourth f a c t o r ,  t h e  Court s tated t h z t  it I s  s i g n i f i c a n t  thzt 

a p x r t i c u l a r  des i62  resul t s  from a comperztively simple o r  cheep method 

o f  manufacturing. - 33/ 

I n  t h a t  case ,  Morton-Norwich, the  Court found t h a t  t h e  spray p u p  

container  design sought t o  be reg is tered  there  was not  funct ionz l .  A 

molded ? lzs t i c  spray b o t t l e ,  it f o u d ,  " C M  have an  i n f i n i t e  v z r i e t y  o f  

forms o r  designs and s t i l l  function t o  hold  l i q u i 2 .  No one form i s  

necessa-T o r  zppezrs t o  be "superior." 

t h e  spray t o p  "can take a number o f  diverse forms, all o f  which a r e  

&/ The Court a l so  found t h a t  

equal ly  s u i t a b l e  f o r  t h e  pump and s.pray mechanisms," despi te  t h e  appellant 's  

ownership o f  a patent on t h e  pump mechanism. z/ 
The facts  o f  t h i s  case are q u i t e  d i f f e r e n t .  

As a preliminary matter, I do not consider t h e  - s i z e  o f  a product t o  
- 

be &rt o f  its c o n f i m r a t i o n .  

t h e  STOM?ER v e h i c l e  necessary t o  my analysis .  

I there fore  do not consider t h e  s i z e  o f  

However, it w i l l  beccme 
-- c 

apparent from t h e  fol lowing discussion relating t o  t h e  de jure f u n c t i o n a l i t y  

o f  overs ized t i r e s  and exaggerated t read  features o f  t h e  STOMPER t o y  

vehicles t h a t  t h e r e  i s  s u b s t a n t i a l  evidence o f  t h e  de j u r e  f 'unct ional i ty  

o f t h e  s ize  o f  those  t o y  vehicles as well. 

- 33/ Morton-Nonrich, supra, 671 F.2d at 1342. - 
- 341 Morton-Nozvich, suDra, 671 F.2d at 2.342. 

7 351 Morton-Norwich, sunray 671 F.2d at 1342. 
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A s  t o  t h e  r e l a t i v e  sca le  of t h e  oversized t i r e s  t o  t h e  body o f  the  

S"iM?ER t o y  v e h i c l e ,  and t he  gear-tooth t r e a d  of  t h e  t i r e s  o f  t h e  

STObPPER t o y  veh ic l e ,  respondenzs r i g h t l y  s t a t e  t h a t  t h e  utilitzrizn 

advantage of  t h e s e  fea tures  is s p e c i f i c a l l y  p o h t e d  out  i n  

Taking t h e  in t e rax le  spacing t o  e s t a b l i s h  t h e  s c a l e  
for a standard-looking miniature toy  veh ic l e  body, 
climbing c h a r a c t e r i s t i c s  a r e  enhanced by using t i r e s  
which a r e  overscale by as  much as a f a c t o r  of two. 
T rac t ion  i s  improved by making t h e  t i r e s  of a s o f t ,  
p l i z b l e  material-preferably p l a s t i c  foam whose 
c e l l  s t r u c t u r e  i s  open t o  t h e  ambient, p a r t i c u l a r l y  
t h e  per iphery  o f  t h e  t i r e  where it g r i p s  t h e  
ope ra t ing  surface.  
by de f in ing  extrenely exaggerated t r e a d s  i n  t h e  t i res  . . . Column 1 ,  l i n e s  6 1 t o  Column 2 ,  l i n e  2 .  

Tract ion i s  f u r t h e r  improved 

* * *  

Best t r a c t i o n  a l so  requi res  t h a t  t h e  t i r e s  be  con- 
figured wi th  extremely exaggerated o r  pronounced t r e a d  
c u t  p a t t e r n s  such as 38. Column 4, l i n e s  2-4. 

* * *  

t h e  

It w i l l  be apparent from Fig. 4 t h a t  the t i r e s  237 
and 247 are subs t an t i a l ly  overscale-that is, over- 
s i z e  w i t h  respec t  t o  t h e  otherwise cons i s t en t  model 
body and wheelbase. 
making t h e  body 74 at  roughly 56:1 s c a l e  and t h e  t i r e s  
237 and 247 overscale  by about a f a c t o r  of two, o r  
at least by a f a c t o r  exceeding about 1 .5 ,  r e s u l t s  i n  
producing r e l a t i v e l y  extreme "ground" clearance bo th  
between t h e  wheels and fore and a f t  of t h e  wheels. 
Scale-model bodies i n  t h e  range from about 45:l t o  
about 7O:l would a l so  be su i t ab le .  As a r e s u l t ,  and 
i n  combination with t h e  o ther  features descr ibed 
h e r e i n ,  t h e  t o y  i s  able  t o  clamber over ob jec ts  
s u b s t e a t i a l l y  higher than i t s  f ron t  a x l e s  ( t h a t  is t o  
say, t a l l e r  than t h e  t i r e  r a d i u s ) ,  as suggested by 
t h e  v e r t i c a l  s t e p  82 i n  Fig. 2 . . . Column 5, l i n e s  

I n  f a c t ,  we have found t h a t  

15-30. 

* * *  

' 375 patent  : 

Due t o  the open f o m  c e l l s  of the t i r e s ,  m d  t h e  very  
pronounced t r e a d ,  t h e  vehicles  can f i n d  e g r i p  on all 
but  t h e  s l i p p e r i e s t  surfaces ,  even on very s t e e p  grades  . . . column 5 ,  l i n e s  36-38. 
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The claims contain s i m i l a r  statements,  p e r t i c u l a r l y  claims 17, 34 

and 35. 

t h e  invention o f  t h e  ' 375  patent ,  t h e  very embodirnezt employed by 

cornplainznts i n  t h e i r  STOMPER t o y  v e h i c l e .  

both w i t h  t h e  exaggerated gear - l ike  t r e a d ,  a r e  p l a i n l y  depicted. 

Figures 1 ,  4, 5 and 8 i l l u s t r a t e  t h e  preferred embodiment o f  

Oversize wheels 237 and 247 ,  

I n  t h e  face o f  t h i s  evidence o f  & J u r e  funct iona l i ty  o f  these  

design f e a t u r e s ,  complainants o f f e r e d  demonstrations t o  show t h a t  

a l t e r n a t i v e  wheel s i z e s  and treads functioned as well o r  b e t t e r  than  

those described i n  t h e  '375 patent a d  used on t h e i r  STOMPER t o y  v e h i c l e s ,  

arguing t h a t ,  as a r e s u l t ,  these  f e a t u r e s  could not be found j u r e  

functional under Morton-Norvich. 

However, t h e  number o f  a l t e r n a t i v e  wheels and tread s i z e s  demonstrated 

by compla inats  numbered only t h r e e ,  and it appears t h a t  t h e r e  can be no 

grea", amber o f  v a r i a t i o n s  o f  such designs. 

- 
I do not b e l i e v e  t h a t  Morton- 

Norwich permits a f inding o f  d e j u r e  nonfunct ional i ty  where only such a 

small r a g e  o f  wheel s i z e  and tread a l t e r n e t i v e s  i s  e s t c b l i s h e d ,  particularly 

when it appears no one was aware o f  even those  a l t e r n a t i v e s  u n t i l  they 

were developed during t h e  course o f  t h i s  inves t igat ion .  &/ 
' 

As t o  t h e  exposed c h a s s i s  design feature, t h i s  appears t o  be a d i r e c t  

consequence o f  the &; lure  M c t i o n a l i t y  o f  t h e  wheel s i z e  and exaggerated 

- 361 
as c o n f i d e n t i a l ,  perhaps vfth a view t o  effecting a propr ie tary  i n t e r e s t  
there in .  

ComFlainants designated t h e  three a l t e r n a t i v e  designs they demonstrated 
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trend. Com?lainants m o u t  miniature scclc-model v e h i c l e  bodies t o  t h e  

chassis  o f  t h e i r  STOMPER vehic les .  These are  s i m i l a r  t o  r e e l  v e h i c l e  

bodies  i n  w h i c h  complainants asser t  no r i g h t s .  Indeed, complainants 

obtain t h e  pe,mission o f  t h e  manufacturer o f  the r e l a t e d  f u l l - s c a l e  

vehic les  t o  reproduce t h e s e  bodies w i t h t h e i r  concomitant t r a d e  dress  

markings i n  miniature. Complainants ' argment t h a t  t h e  v e h i c l e  bodies  

are s t y l i z e d  adaptations o f  those bodies with c e r t a i n  dimensions and 

proportions a l t e r e d  has perhaps some m e r i t ,  but t h e  adaptat ions  and 

a l t e r z t i o n s  do not appear t o  be great x/, 
require t h e  c h a s s i s  t o  be exposed par t ly  t o  permit accommodation o f  

the s c a l e  v e h i c l e  bodies t o  t h e  overscale wheels. 

arrd t h e i r  s c a l e  eppears t o  

D i s t i n c t i v e n e s s ,  Secondary Meaning 

Even if t h e  design f e a t u r e s  r e l i e d  upon are not de Jure f u n c t i o n a l ,  

ther2 i s  t o o  l i t t l e  evidence froa which t o  conclude t h a t  t h e y  have zcquired 

secondary m e a i n g  i n  t h e  marketplace, t h a t  t h e r e  is a ment a1 a s s o c i a t i o n  

i n  buyers minds between complainants' product c o n f i k a t i o n  and a s i n g l e  

source o f  t h e  product,  namely, complainants, although buyers need not know 

complainants ' actual i d e n t i t y .  g/ 

- 37/ 
venic les  upon which t h e y  are modeled. 

Indeed, they  could not be great aid s t i l l  resemble t h e  f a - s i z e  

7 -  See McCzrt'hy, s e c t i o n  15.2.  38/ 
- 
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The comparatively short l e n g t h  o f  t i n e  t h a t  complainants ' 

STOMPER veh ic l e s  hzve been on the  market does not 2reclude a f inding 

of secondary meaning. 

which is capable of acquiring secondary meaning must wait until it 

There i s  no rixec! ?er iod doring which a mark 

achieves such meaning. z/ Likewise, it is appropr ia te  t o  consider 

s a l e s  l e v e l s  and advert is ing of  complainaats' STOm3R toy vehicles .  

However, t h i s  type of  evidence i s  c i rcumstant ia l .  It i s  a measure 

of e f f o r t ,  not success. As Judge Auys tus  Hand s a i d  i n  t h e  Cellobhane case: 

It t h e r e f o r e  makes no d i f fe rence  what e f f o r t s  o r  
money t h e  W o n t  Company eqended  i n  order t o  
persuade t h e  public t h a t  "cellophane" meens a n  
a r t i c l e  of W o n t  manufacture. 
not succeed i n  ac tua l ly  converting the  world t o  

So f a r  as it did 

i t s  gospe l ,  it can have no r e l i e f .  M o n t  
Cellophaae Co. v .  World Products Co., 
12nd C i r .  1935) .  

85 F.2d 75 

The Aw a l so  considered evidence of copying of t h e  t r ade  dress  by 

However, I do not f i nd  such eyidence persuasive.  a j un io r  competitor. 

The evidence of copying r e l a t e s  t o  t h e  miniature t o y  vehicle  body and t h e  

b l i s t e r  pack i n  which it is sold. 

of t h e  minia ture  toy vehicle  body is not claimed by complainants t o  be 

However, as mentioned above, t h e  design 

a primary f e a t u r e  of t h e i r  brand-identifying product configurat ion,  and 

t h e  b l i s t e r  pack c l e a r l y  has nothing t o  do with t h a t  p o d u c t  configuration. 

~ ~- 

- 39/ McCarthy, sec t ion  15.20. 
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T h i s  l eaves  only t h e  two surveys,  the  "Stomper I d e n t i f i c a t i o n  Study" 

- h O /  ana t h e  "Stomper Wheel Study" Q/ submitted by compleinants. 

The ALJ found t h a t  t h e  "Stomper Wheel Study" showed "e s igr , i f i cant  

tendency (94 percent)  upon t h e  p a r t i c i p a t i n g  children t o  a s s o c i a t e  

c o r r e c t l y  the STOMFm wheels t o  i t s  body. I' I not f e e l  t h a t  the  

r e s u l t s  o f  t h i s  survey are  probative o f  t h e  question o f  secondary rnezning. 

Complainz.?.nts' expert t e s t i f i e d  t h a t  boys aged 5 t o  ll are  t h e  t a r g e t  

market for t h i s  type o f  product, L.z., l i k e  the  STOMFTRS. And while 

it eppears t h a t  t h e  screeners employed i n  t h i s  survey d i d  have 2cces.s t o  

a reasonably random sample o f  boys aged 5 t o  ll i n  the  shopping malls 

i n  which t h e  f i e l d  work f o r  t h e  survey was conducted, t h e  screeners  were 

i n s t n x t e d  t o  e l iminate  from the sample t o  be interviewed any boys who 

e i t h e r  d i d  not own one o f  t h e  complainants' STOMPER toy v e h i c l e s  o r  who 

d i d  not have familiarity wi th  it. Thus, t h e  population a c t u a l l y  inte-miewed 
- 

w a s  l i m i t e d  t o  a prese lec ted  segment of t h e  "target market," a segment 

comprised o f  owners or those  who were familiar with complainants' STOMPER t o y  
.. 

I' vehic les .  Thus, those  interviewee were not a representa t ive  sam?le o f  t h e  target'' 

market." 

t h e  appropriate "target market," it i s  clear t h a t  t h e  only conclusion which 

W h e r ,  even if t h e  sample population were a random saznple o f  

40/ CX 21. 

41/ CX 19. 

- 42/ 3.D 89- 

- 
- 
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can be drawn from t h e  survey i s  t h a t  e very h i g h  percentage o f  boys sged 

5 t o  11 who e i t h e r  own o r  a r e  familiar w i t h  SMMPEHS t o y  v e h i c l e s ,  know 

t h a t  t h e  STOMPER t o y  vehic les  have t i r e s  with exaggerated t r e a d  as opposed 

t o  t i r e s  w i t h  no t r e a d  at all. There is no necessary connection between t h i s  

conclusion and t h e  ult imate conclusion irhich must be drawn i n  order t o  

e s t a 5 l i s h  secondary meaning here ,  i.g.., t h a t  t h e  product c o n f i e v a t i o n  

o f  t h e  STOP-RS t o y  vehic les  i d e n t i f i e s  them with a unique source and 

t h a t  t h a t  source  i s  complainants. Although, as mentioned, purchasers 

need not  be aware o f  t h e  a c t u a l  i d e n t i f y  o f  complainants. 

As  t o  t h e  "Stomper I d e n t i f i c a t i o n  Study," t h e  ALJ found t h a t  it 
' 

showed t h a t  "80 percent o f  the subject  respondents, boys aged 5-11, 

i d e n t i f i e d  t h e  STOMPER v e h i c l e  by appearance alone from among a s e t  o f  

t o y  v e h i c l e s . "  bJ/ 

t o  be ambiguous. 

i n s t m c t e d  t o  select  boys between t h e  ages 5 t o  11 years,  only those boys who 

had seen o r  heard o f  complainants' STOMPER t o y  v e h i c l e s  were s e l e c t e d  f o r  

- 

Again, however, I f i n d  t h e  r e s u l t s  o f  this survey 

Like t h e  "Stomper Wheel Study," wule t h e  screeners were 

interviewing,  &/ 

- 43/ RD 89. 

- 44/ CX 21; TR (ALJ) 564. 

. .  



- 31 - 

Likeli l lood o f  ConfUsion 

Even if t h e  design features  r e l i e d  upon had acquired secondary mean- 

i n g  i n  t h e  market p l a c e ,  t h e r e  has not been a showing o f  l ike l ihood of 

confusion. The essence o f  l ike l ihood o f  confusion i s  t h a t  purchasers w i l l  be 

l i k e l y  t o  buy respondents' products thinking t h a t  they are ge t t ing  

complainants' product. I n  concluding t h a t  t h e  product configuration 

o f  respondents '  SUPER CLIMEER vehic le  w i l l  confuse purchasers as t o  t h e i r  

source ,  L.5.) mislead them i n t o  bel ieving t h a t  the  source o f  respondents' 

SUPER CLIMBER t o y  vehic les  i s  the  samc as t h e  source o f  t h e  STOMPER t o y  

v e h i c l e s ,  t h e  compleinents and the  AIJ re ly  on t h e  degree o f  s i m i l a r i t y  

betweer! t h e  product configuration o f  t h e  t o y  a r t i c l e s ,  respondents' Lntent , 
t h e  r e l a t i o n  i n  use and manner o f  marketing o f  t h e  two a r t i c l e s ,  and 

t h e  degree o f  care  l i k e l y  t o  be  exerc ised by purchasers. 

a l s o  considered t h e  consumer surnrey evidence discussed above and found t h a t  

- 451 The ALJ - 

t h e  e x i s t e n c e  o f  secondary meaning i n  this  case was a l s o  evidence o f  

l i k e l i h o o d  o f  confusion. %/ 
.' 

I agree with t h e  Aw t h a t  t h e  product conf igurat ion o f  respondents' 

t o y  SUPm CLIMBER vehic les  are i d e n t i c s l  t o  o r  similar i n  appearance t o  

the product conf igurat icn o f  complainants' STOMPEX t o y  v e h i c l e s ,  except 

for respondents '  MILITARY SUPER CLIMBE3. Respondents have p i a t e d  t o  a 

number o f  d i s t i n c t i o n s  between t h e  conf igurat ions  o f  the  two products, 

~~ 

- 45/ 

- 46/ 

RD 90 ; FF 109-121. 

RD 9 0 ;  FF 109-121. 
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primari ly  r e l a t i n g  t o  t h e  f a c t  t h a t  t h e i r  present SUPER CLI.KSER t o y  

vehic les  have a l a r g e r  nunber o f  gesr - l ike  t r e s d s  on t h e i r  wheels azzd 

t h a t  t h e  treads a r e  o f  square shape es opposed t o  t h e  t r iangular-sha?e 

of t he  STOMPXR t o y  vehic le .  These spec i f i c  d i f f e rences  a r e  t r i v i a l  

when viewing t h e  o v e r a l l  appearance o f  t he  product conf igura t ions .  tiowever, 

when considered w i t h  respec t  t o  t h e  MILITELRY SLi?I:R CLIMBER of respondents ,  

these  d i f f e rences  a r e  not t r i v i a l  s ince  t h e  bodies of t h e  MILITARY 

SUPER CLIMBER t o y  veh ic l e s  a r e  q u i t e  d i f f e ren t  from anything manufactured 

o r  so ld  by complainants. 

t o  o r  siZailer i n  appearance t o  t h e  product conf igura t ion  of complainants'  

STOMPER t oy  veh ic l e s .  

The toy  vehic les  of F i s h e l  a r e  a l s o  i d e n t i c a l  

As t o  i n t e n t ,  t h e  evidence of copying r e l i e d  on t o  e s t a b l i s h  i n t e n t  

appears t o  r e l a t e  t o  a part  of complainants' product conf igura t ion  i n  

which complainants a s s e r t  no r i g h t s  and do not p r imar i ly  r e l y  upon, &.e., 
t h e  vehic le  body. 

respondents '  SUPER CLIMBER t o y  veh ic l e  undergoing a r ap id  design 

progression,  beginning Kith i t s  SUPER CLIMBER Design A which is  virtually 

i d e n t i c a l  i n  appearance t o  complainants'  STOMPER t o y  veh ic l e s ,  t h ro igh  

i t s  SUPER CLIMBER Designs B and C which incorporate  those  s p e c i f i c ,  

I n  add i t ion ,  t h e r e  i s  record evidence which shows 

. .  

but  trivial, d i f f e rences  i n  t r e a d  shape and number r e f e r r e d  t o  above. 

It also r e f l e c t s  a progression from a design which admit tedly i n f r i n g e s  

t o  a design which does not i n f r i n g e  complainants' '375 paten t .  
- 

While 

t h i s  t n e  of  evideace might be considered probat ive of an i n t e n t  t o  confuse 

as regards i t s  e a r l y  s t age  (Design A ) ,  t h e  la ter  s t ages  of t3e progress ion  
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(Designs B and C )  appesr less probative of  t h i s  point and indeed nay 

evince a n  i n t e n t  4. UO avoid infringement o f  t h e  patent and conplainznts ' 
product conf igurat ion.  

I f i n d  t h a t  the  di f ferences  between t h e  s a l e s  display packeges o f  

respondents and those o f  complainwts, p a r t i c u l a r l y  t h e  c o l o r  end the  

presence o f  t h e  d i s t i n c t  naroe SUPEB CLI.hEELs (as oyposed t o  STOMPEil) , outweigk 

any s i n i l a r i t i e s  and militate agaicst an i n t e n t  t o  confuse. I do not f e e l  

that  evidence suggesting s o l i c i t a t i o n  by c e r t a i n  res3ondents o f  

complainants' t o y  vehic le  customers i s  evidence o f  MY i n t e n t  by 

respondents t o  mislead customers i n t o  be l iev ing  t h a t  t h e y  are obtaining; 

ve h i  c 1 e s from complainants . 
Respondents' t o y  vehic les  do compete d i r e c t l y  with complainants' 

SEBlFZR t o y  v e h i c l e s ,  and both respondents' and complainants' t o y  vehic les  

are  displayed s i d e  by s ide  on r e t a i l  s t o r e  shelves.  There is evidence 

thzt the  primary purchasing group f o r  these articlgs c o n s i s t s  of' chi ldren,  

pr imari ly  boys, between 5 and ll years o l d ,  and t h e i r  p a r e n t s ,  thus 

e s t a b l i s h i n g  t h a t  respondents' and complainants' t o y  vehicles are of fered 

t o  t h e  same genera l  class o f  consumers. 

I agree with t h e  ALJ t h a t  t h e  dezree o f  c a r e  l i k e l y  t o  be exercised 

by purchasers i s  r e l a t i v e l y  low, but disagree w i t h  h i s  conclusion t h a t  

t h i s  r e l a t i v e l y  low degree o f  care i s  not mitigated by t h e  fac t  t h a t  

respondents' toy vehicles are  s o l d  in packages cleerly marked K i t h  t h e  
- 

n a e  S U E R  CLIMBER, f o r  reasons which w i l l  be discussed below. 
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Complainants o f f e r  a consumer surrey e n t i t l e d  the "Stonper Ident i ty  

Study" Q/ as fur ther  evidence o f  l i k e l i h o o d  o f  confusion. Hawever, I 

f i n d  t h i s  survey ambiguous on t h e  u l t imate  question presented,  which i s  

whether purchasers a r e  confused i n  the  sense o f  bel ieving t h a t  

respondents' SUPER CLIMBER t o y  vehic les  emanate from t h e  same source 

as t h e  STOMPEB toy  v e h i c l e s ,  i . ~ . ,  from complainants. Taking t h e  

c h i l d r e n ' s  port ion o f  t h e  survey, while it is apparent t h a t  a s igni f i cant  

number of children who own o r  a r e  fedl iar  with complainants' STOMPER 

t o y  v e h i c l e s  a l s o  i d e n t i f y  respondents' SUF'ER CLIMBEB t o y  v e h i c l e s  as 

STOMPER t o y  v e h i c l e s ,  t h i s  may only indicate t h a t  t h e  term STOMPER i s  

perceived as a generic term f o r  a l l  small,  battery-operated, a l l - t e r r a i n ,  

wheeled v e h i c l e s .  Indeed, complainants' expert t e s t i f i e d  as t o  t h i s  

pos s l b i l i  t y  : 

Q. 

A. 

. Q. 

I. 

' ... ..- 
. L -- . .  ... . 

- 47/ cx 20. 
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A. 

- 48/ 

Even i f  t h e  problezn of  genericness w a s  overcome by showing t h e  

chi ldren "what a STOEERS was," t h i s  r a i s e s  t h e  quest ion o f  whether t h e  

chi ldren merely compered the  th ree  packzged samples they were shown w i t h  

t he  STOMPER t o y  vehic le  they  had j u s t  previously been shown by t h e  

interviewer.  

- As t o  t h e  parent por t ion  of t h e  study, t h i s  involved unpackaged 

sanples of complainants' and respondents' products and thus  d i d  not present  

these products as they appear i n  t h e  market place.  .Since t h e  packages 

were c l e a r l y  d i f f e r e n t i a t e d  a t  l e a s t  by brand names, i .=. , STOMPEIiS, 

SUPER CLIMBmS, ROUGH RIDERS, and s ince it cau be assumed that  t h e  parents  

surveyed could read,  it i s  possible  t h s t  many, i f  not most, would have 

- 

c l e a r l y  d i f f e r e n t i a t e d  these  products, and indeed complainants' expert  

so t e s t i f i e d .  &/ 



- 36 - 

The "Stomper Ident i ty  Survey," c e r t a i n  l e t t e r s ,  Scnaper return 

records ,  and re turn  o f  vehicles were su5mitted as evidence o f  ac tua l  

confusion t o  support the  existence o f  l ike l ihood o f  confusion. The 

survey has been dea l t  v i t h  above. I do not f i n d  t h e  mistaken returns 

t o  >e anything more t h v l  mbiguous as 2 deznonstration o f  a c t u a l  confusion. 

I n  fact ,  t h e  ALJ found t h a t  t h e  misdirected correspondence and returns 

t o  Schzper could have beee occasioned by f a c t o r s  o ther  t h a n  t h e  

similarity among t h e  subject t o y  vehic les .  

3. Importation and S a l e  

- SO/ 

Respondents do not dispute t h a t  t h e  Some SUPER CLIMBER t o y  vehic les  

(Designs A, B and C)  have e U  been -hported i n t o  t h e  United S t a t e s .  Nor 

do they deny t h a t  t h e  toy vehic les  have been sold. o r  o f f e r e d  f o r  s a l e  

i n  t h e  United S t a t e s .  These imports and s a l e s  a r e  set out i n  the  

recommended determination. 511 Respondent Sama contends t h a t  it no 

longer expoi;s i t s  SUPER CLIMBER Design A o r  Design E. Complainants do 

not dispute  t h i s ,  but contend t h a t  s d e s  o f  t h e  SUPER CLIMBER Design A 

a r e  relevant t o  t h e  question o f  pas t  i n j u r y  and t h a t  Design B remains i n  

t h e  i n v e n t o r i e s  of t h e  wholesaler respondents and thus they' w i l l  continue 

t o  be s o l d  i n  t h e  United S t a t e s  u n t i l  those i w e n t o r i e s  run out. 

That SUPER CSTIMBER Design-B does remain i n  i n v e n t o r j  here has been 

E/ 

confirmed i a  t h e  t e s t h o n y  o f  one o f  t h e  witnesses for t h e  wholesaler 

respondents. There has been e prima facie showing o f  importation and 

sale by respondent ?ishe:. 

- 50/ RD 95. 

- 51/ FF 122-145. 

52/ TR (Corn) 82. 
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4. E f f i c i e n t  and Scononic Operation 

There i s  no dispute t h a t  t h e  business a c t i v i t i e s  of  complainants, 

b o t h  i n  t h e  United S ta tes  and i n  Hong Kong, w i t h  respect t o  t h e  mmufactu-e 

and s a l e  o f  i t s  STOMPER toy  vehic les  a r e  e f f i c i e n t l y  end econoaicel ly 

operated. - 531 

5 .  Inju-T 

The o ther  major element which cozplainants f a i l e d  t o  demonstrate c o n c e r n s  

t h e  matter o f  injury.  

competition and unfa i r  a c t s  i n  t h e  inportation and s a l e  o f  t h e  involved 

e r t i c l e s  have "the e f fec t  o r  tendency t o  destroy or s u b s t m t i a l l y  in jure"  t h e  

domestic industry. Since there  i s  no industry i n  the United S t a t e s  involved 

here ,  t h e r e  can be no injury t o  such an industry .  

irrdustrj  been found ic conplainmts  ' business a c t i v i t i e s  which r e l a t e  t o  

Section 337(a) requires t h a t  the  u n f a i r  methods of 

Nevertheless,  had a domestic 

i t s  STOMPSF, t o y  v e h i c l e s ,  I conclude t h a t  there  hcs been no e f f e c t  or 

tendency t o  destroy o r  substant i a U y  i n  j u r e  t h a t  ciome s t i c  indus t ry . 
It i s  not O i s p t e d  t h a t  complainants and respondents merket t h e i z  

respective t o y  vehic les  both d i r e c t l y  t o  wholesders  and t o  l a r g e  r e t a i l  

chain s t o r e  organizations a3d t h a t  they shere nany o f  t h e  same customers. 

From t h i s ,  t h e  ALJ concluded t h a t  " e v e r j  s a l e  o f  an biported v e h i c l e  

i s  a l o s t  s a l e  t s  Schaper." &/ This is not a necessary I c f e r e n c e ,  

however, s i n c e  t h e r e  i s  no evidence that  if respnder,ts had not made 

t h e  s a l e  t h e y  d id ,  it would have gone t o  complainants, end t h e r e  i s  no 
- 

evidence o f  l o s t  customers. Also, any s a l e s  l o s t  t o  respondents xhich could 

- 53/ ~ e e  FF 164-181; m 102-104. 
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represent a loss o f  roya l ty  income t o  Goldfarb i s  not a'! addi t iona l  i n j u r y  

t o  complainants, s i n c e  these  r o y a l t i e s  are  deductions from complainant 

Schaper s o f  t h e i r  STOMPER toy v e h i c l e s .  And, i n  t h i s  i n v e s t i -  

g a t i o n ,  it appears t h a t  t o  consider loss of roya l ty  income as i n j u q y  

would be merely t o  p r o t e c t  t h e  prope-rty i n  t h e  pztent and other  

i n t e l l e c t u a l  property oxned by GoldfarS. 

The ALJ pointed out t h a t  Schaper has rev ised  donward i t s  1982 

p r o j e c t i o n s  o f  s a l e s ,  p r o f i t s ,  and employment i n  general.  Eowever, from 

t h e  record these p r o j e c t i o n s  appear specula t ive ,  and I give them l i t t l e  

weight. Schaper's l a b o r  u t i l i z a t i o n  f o r  t h e  STOMPER product l i n e  i s  

down from 1982 p r o j e c t i o n s  i n  t h e  f i r s t  s ix  months of  1982. 

t h i s  may be merely t h e  result o f  over -opt in is t i c  pro jec t ions .  

However, 

The evidence of record indica tes  t h a t  complainant Schaperls u n i t  

sa les  o f  i t s  STOMPER t o y  v e h i c l e s ,  . -  

- , increased i n  l i k e  per iods ,  
. I  

. 15/ This increase  took place despite 

consecutive price increases  every year from 1980 t o  1982 and t h e  f i rs t  

introduct ion o f  allegedly in f r inging  imports i n  1981. %/ 
The AtJ a t t r i b u t e d  t h e  i n j u r y  he found t o  t h e  imported t o y  v e h i c l e s  

s t a t i n g  " these  facts are not surpris ing when - one r e a l i z e s  t h a t  t h e  - 

- 55/ cx 110. 

- 561 CX 30; TR (Aw) 362. 
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penetrat ion o f  imported vehic les  exceeds 50 percent o f  compleinants '  

s a l e s . "  57/ However, i n  c a l c d a t i n g  t h e  penetration o f  t h e  inported - 
v e h i c l e s ,  he  included c e r t a i n  toy v e h i c l e s  made by WN ami L i o n  as 

ROUGH RIDEFS. But ,  LJX has signed a l i c e n s e  agrement w i t h  

complainants permitting them t o  import and s e x  i n  the  United S ta tes  t h e i r  

ROUGH RIDER vehic les .  I n  considering t h e  LJT imports, t h e  Aw r e l i e d  

upon t h e  Commission's decis ion i n  Certain  Food S l i c e r s  2nd Components 

Thereof ,  Inves t igat ion  No. 337-TA-76 (June 1981) , page 19. 

is c l e e r  from t h a t  decis ion t h a t  " [ t ] h e  re levance o f  such imports w i l l  

However, it 

be dependent on t h e  facts  presented." I iere,  it i s  clear t h a t  LJN i s  a 

by fer t h e  l a g e s t  source o f  imports o f  t h e  sub jec t  t o y  vehic les  (compare 

Complaint, para.  6 with t h e  d a t a  on imports from Soma i n  t h e  

recommended determination) and t h a t  i t s  l i c e n s e  agreement includes a 

s-am which must be considered compensation for p a s t  i n j u r y  (if any) t o  
- 

complainants. 

t o  aggregate t h e  imports from LJR with t h o s e  o f  t h e  respondents. 

Under these circumstances, I feel  t h a t  it i s  inappropriate 

This 

means t h a t  t h e  import penetrat ion i s  considerably less than t h a t  s e t  out 

i n  t h e  recommended determination. 

. Moreover, i n  t h e  sane period t h a t  t h e  al legedly i n f r i n g i n g  imports 

began enter ing  t h e  market, complainant introduced i t s  own cheaper vers ion 

o f  t o y  t m c k  made not i n  Xong Kong, but ic Taiwan. So inport  2enetrat ion 

must be analyzed being c a r e m  t o  i s o l a t e  out complainant's iJoports. - 
It a l s o  follows t h a t  it is inappropriate t o  i n f e r  as d i d  t h e  AX t h a t  

every sale l o s t  was a sele made by Soma. 

nay very wel l  have gone t o  Schaper's HILL XUSTLER o r  i t s  l i c e n s e e ,  WI?. 

S a l e s  lost by Schaper's STOWE? 
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Regarding respondents'  impact on p r i c i n g ,  t h e  evidence of  record 

c l e a r l y  denonstrates  t h a t  t h e  wholesale p r i c e  of respondents '  SUTER 

CLiMaER i s  considerably l e s s  than t h a t  of  complcinants' STOMPER toy  veh ic l e s .  

However, as pointed out above, complainants thenselves  unde r se l l  

t h e i r  ST0MP"rR t o y  vehicles  with t h e i r  lower pr iced H I L L  H U S T f I  t oy  vehic les  

which a r e  v i r t u a l l y  i d e n t i c a l  t o  i t s  STOMP33 toy vehic les ,  but have fewer 

f ea tu res ,  %.g., do not have t h e  working headl ights  of t h e  STOMPER toy  

vehic les .  

cause of underse l l ing  o r  p r i ce  suppression o r  Brice depression. 

581 Thus, it i s  not poss ib le  t o  implicete  respondents as t h e  

Conclusion 

Based on t h e  lack of a showing of a domestic indus t ry  and no showing 

of s u b s t a n t i a l  i n ju ry  by reason of t h e  subject  i n p O r t s ,  I determine t h a t  

t h e r e  is no v i o l a t i o n  of sec t ion  337 of t h e  T a r i f f  Act of 1930 i n  t h e  
- 

importat ioc and sale of certain miniature, battery-operated,  a l l - t e r r a i n  
* .  

wheeled veh ic l e s .  

- 581 RD 107, FF 202. 
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ADDITIONAL VIEWS OF COMMISSIOhTR HAGGAR? 

The t h r e s h o l d  i s s u e  p r e s e n t e d  i n  t h i s  case i n v o l v e s  t h e  s c o p e  o f  s e c t i o n  

3 3 7 .  S p e c i f i c a l l y ,  the Commission n u s t  d e t e r m i n e  whether c o m p l a i n a n t s ’  

a c t i v i t i e s  c o m p r i s e  “an i n d u s t r y  . i n  t h e  United S t a t e s . ”  

T h i s  Commission,  from t h e  v e r y  b e g i n n i n g  of i t s  a d m i n i s t r a t i o n  o f  s e c t i o n  

3 3 7 ,  has d e f i n e d  i n d u s t r y  by r e f e r r i n g  t o  p r o d u c t i o n ,  p a r t i c u l a r l y  i n  c a s e s  

i n v o l v i n g  p a t e n t s .  Summarizing i t s  past d e c i s i o n s ,  the  Cornmission s t a t e d  i n  

C e r t a i n  Ultra-Microtome F r e e z i n g  A t t a c h m e n t s ,  I n v .  No. 337-TA-10, USITC Pub. 

7 7 1  ( A p r i l  1 9 7 6 )  a t  page 8:  

P a s t  Commission d e c i s i o n s ,  from B a k e l i t e  through E l e c t r o n i c  
P i a n o s ,  h a v e  d e f i n e d  “ i n d u s t r y “  i n  s e c t i o n  337 
i n v e s t i g a t i o n s ,  based upon claims of  p a t e n t  i n f r i n g e m e n t ,  

- as t h e  d o m e s t i c  m a n u f a c t u r e  o r  p r o d u c t i o n  o f  t h e  p a t e n t e d  
p r o d u c t  by the p a t e n t e e  o r  h i s  l i c e n s e e .  
s u p p l i e d .  ) - 1/ 

(Emphasis 

The l e g i s l a t i v e  h i s t o r y  o f  s e c t i o n  3 3 7 ,  - 2 /  w h i l e  n o c  e x t e n s i v e ,  does  

p r o v i d e  some g u i d a n c e  as t o  C o n g r e s s i o n a l  i n t e n t  r e g a r d i n g  t h e  n a t u r e  and 

s i g n i f i c a n c e  o f  t h e  d o m e s t i c  a c t i v i t i e s  r e q u i r e d  t o  c o n s t i t u t e  a d o m e s t i c  

i n d u s t r y .  The House r e p o r t  accompanying t h e  T r a d e  Act of 1 9 7 4  s ta tes  i n  

r e l e v a n t  p a r t :  
, .  

I n  cases i n v o l v i n g  the claims o f  U.S. p a t e n t s ,  t h e  p a t e n t  
must b e  e x p l o i t e d  b y  p r o d u c t i o n  i n  t h e  United S t a t e s ,  and 
t h e  i n d u s t r y  i n  t h e  United S t a t e s  g e n e r a l l y  c o n s i s t s  o f  the 

- 
1/ T h i s  p o s i t i o n  h a s  b e e n  c o n s i s t e n t l y  t a k e n  by t h e  Commission s i n c e  

Ulyra-Microtome.  - S e e ,  x., R e c l o s a b l e  P l a s t i c  B a g s ,  Inv. No. 337-TA-22, 
USITC Pub. 801 (Jan. 1 9 7 7 ) ;  C e r t a i n  Luggage P r o d u c t s ,  Inv. No. 337-TA-39, 
USITC Pub. 9 3 2  (Nov. 1 9 7 8 ) ;  C e r t a i n  M u t i c e l l u l a r  P l a s t i c  F i lm,  I n v .  No. 
337-TA-54, USITC Pub. 987 (June 1 9 7 9 ) ;  C e r t a i n  Surveying Devices, Inv. No. 
337-TA-68, USITC Pub. 1085 ( J u l y  1 9 8 0 ) ;  Certain Headboxes and Papermaking 
Machine Forming S e c t i o n s  for t h e  Continuous P r o d u c t i o n  o f  P a p e r ,  and 
Components T h e r e f o r ,  I n v .  No. 337-TA-82, USITC Pub. 1138 ( A p r i l  1 9 8 1 ) ;  and 
C e r t a i n  Molded-In Sandwich P a n e l s  Inserts and Methods for T h e i r  I n s t a l l a t i o n ,  
I n v .  No. 337-TA-99, USITC Pub. 1 2 4 6  (May 1 9 8 2 ) .  

3 3 7 ,  4 6  S t a t .  7 0 3 .  1 9  U.S.C. 5 1 3 3 7  ( 1 9 8 0 ) .  
2/ O r i g i n a l l y  e n a c t e d  as t h e  Act o f  June 1 7 ,  1 9 3 0 ,  ch. 4 9 7 ,  T i t l e  111, 
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d o m e s t i c  o p e r a t i o n s  o f  the  patent owner, h is  a s s i g n e e s  and 
l i c e n s e e s  devoted t o  such e x p l o i t a t i o n  o f  the p a t e n t .  
(Emphasis  s u p p l i e d . )  H. Rep. No. 93-571, 93d Cong. 1st 
S e s s .  78 ( 1 9 7 3 ) .  

T h u s ,  when C o n g r e s s  amended s e c t i o n  337 i n  1974,  i t  n o t  o n l y  a c q u i e s c e d  i n  the . 

Commission's l o n g s t a n d i n g  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n ,  but expressly 

approved i t .  

The l e g i s l a t i v e  h i s t o r y  o f  s e c t i o n  316,  - 3/ the p r e d e c e s s o r  t o  s e c t i o n  3 3 7 ,  

a l s o  s u p p o r t s  the c o n c l u s i o n  t h a t  this p r o v i s i o n  w a s  i n t e n d e d  t o  p r o t e c t  

p r o d u c t i o n  a c t i v i t i e s  i n  t h e  Uni ted  S t a t e s .  W i t h  r e g a r d  t o  t h e  1922 s t a t u t e ,  

S e n a t o r  Smoot s t a t e d :  

I n  t h e  economic  u n c e r t a i n t y  o f  the p r e s e n t ,  m a n u f a c t u r e r s  
i n  some l i n e s  o f  merchandise  have asked  f o r  h igh  t a r i f f  
rates  more b e c a u s e  o f  what t h e y  fear than b e c a u s e  o f  what 
t h e y  are  e x p e r i e n c i n g .  Such a law as I have s u g g e s t e d  

s u b j e c t e d  t o  u n f a i r  c o m p e t i t i o n  from c o u n t r i e s  a b r o a d .  
(Emphasis  s u p p l i e d . )  62 Cong. Rec. 5879 (1922) .  - 4 /  

Complainants  i n  t h i s  case would have  u s  f i n d  t h a t  t h e i r  d o m e s t i c  b u s i n e s s  

-would a s s u r e  American p r o d u c e r s  that t h e y  w i l l  n o t  b e  

a c t i v i t i e s  c o n s t i t u t e  a m i n i a t u r e  t o y  vehicle " i n d u s t r y "  i n  t h e  Uni ted  S t a t e s ,  

d e s p i t e  t h e  fact  t h a t  their  m i n i a t u r e  t o y  v e h i c l e s  are e s s e n t i a l l y  produced i n  

Hong Ropg. As a u t h o r i t y  f o r  t h i s  p r o p o s i t i o n ,  t h e y  c i t e  t h e  Commission's 

d e c i s i o n s  i n  C e r t a i n  A i r t i g h t  C a s t - I r o n  S t o v e s ,  Inv.  No. 337-TA-69, USITC Tub. 

1126 (Jan. 1981)  and Certain Airless P a i n t  S p r a y  Pumps, Inv .  No. 337-TA-90, 

USITC Pub. 1199  (Nov. 1981) .  

- 3 /  Act o f  September  21,  1 9 2 2 ,  ch. 3 5 6 ,  T i t l e  111, 316 ,  42 S t a t .  943. 
4 /  The same may be  s a i d  o f  how t h e  term " i n d u s t r y "  w a s  u n d e r s t o o d  when 

s e c t i o n  316 became s e c t i o n  337 o f  t h e  T a r i f f  Act o f  1930. 
4638 ,  4648 ( 1 9 3 0 ) .  These r e f e r e n c e s  t o  t h e  l e g i s l a t i v e  h i s t o r y  i n v o l v e  f l o o r  
d e b a t e s  o n  amendments w h i c h  p a s s e d  t h e  S e n a t e  but  f a i l e d  i n  c o n f e r e n c e  for 
r e a s o n s  u n r e l a t e d  t o  t h e  q u e s t i o n  o f  what c o n s t i t u t e s  an " i n d u s t r y  . i n  
t h e  Uni ted  S t a t e s . "  These S e n a t e  d e b a t e s  are t h e r e f o r e  i n s t r u c t i v e  as t o  how 
the term " i n d u s t r y "  was t h e n  unders tood i n  the Congress.  

- S e e  71 Cong. Rec. 

. .  
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In Stoves, the Commission found "a significant employment of land, l a b o r ,  

and capital [in the United States] for the creation of value" and thus 

concluded that complainant had established that it was "an industry in 

the United States" f o r  purposes of section 337. Such a broad test for 

defining "an industry . . . in the United States" is not supported by the 
statute o r  the legislative history. Rather, the legislative history supports 

a conclusion that the activities performed in the United States must be a par t  

o f  the production process* In making this determination, the Commission 

should first look at the nature of domestic activity in the context of the 

particular industry involved in order to determine whether such activities are 

part of the production process. Next the Comission should compare the extent 

of such domestic activities with the total production process in order to 

determine whether sufficient production activities are performed in the United 
- 

States. 5/ 

case. 6/ 

This analysis will necessarily vary depending on the facts of each 
- ,  

- 
- 

To find that complainants in this case comprise a miniature toy vehicle 

"industry . . in the United States" would be contrary to Congressional 

intent. regarding section 337 and its logical and historical interpretation. 

Complainant Schaper - 7/ purchases STOMPER vehicles which are manufactured 

5 /  It is suggested that in considering the nature and sufficiency of a 
cozplainant ' s  activities in the United States, the following activities would 
be relevant: design, research and development, tooling, manufacture, 
assembly, quality control or packaging. 
all-inclusive, but merely illustrative. 

6/  It should be noted that Stoves involved a "service industry" that was 
integrally associated with an imported product and therefore presents a 
factual situation distinct from that presented here. Similarly, Spray Pumps 
.is factually distinguishable in that it involved not only servicing and 
warranty activities, but also production activity in the United States. The 
issue of whether a purely "service industry" falls within the scope of section 
337 is not before US. 

views, supra at 7- 

This list is not intended to be 

7/ With regard to the activities of complainant Goldfarb, - see majority 
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abroad and imports them i n t o  the United S t a t e s .  8/ Schaper oniy randomly - 
samples and t e s t s  i t s  inported miniature t o y  vehic les  upon rece ipt  i n  the 

United S t a t e s .  9/ Schaper has f a i l e d  t o  e s t a b l i s h  t h a t  i t s  inspection - 
a c t i v i t i e s  a r e  anything more than that  of any other importer-purchaser. I n  

addi t ion ,  the great  majority o f  Schaper's toy vehicles arr ive  in the United 

S t a t e s  already packaged for s a l e  i n  b l i s t e r  packs. 10/ - 
Complainant Schaper points t o  the considerable sums expended on promotion 

and advert is ing i n  the United S t a t e s .  ll/ S u c h  a c t i v i t i e s  should not be - 
considered part  o f  the p r o d u c t i o n  process f o r  purposes o f  s e c t i o n  337. The 

same can be said o f  Schaper's s a l e s  a c t i v i t i e s  i n  the United S t a t e s .  12/ - 
Complainants a l s o  argue that  provision o f  design, engineering,  and quali'ty 

c o n t r o l  programs t o  the Hong Kong manufacturer o f  the STOFPER toy vehic les  

should be considered i n  determining whether an industry e x i s t s  i n  the United 
- 

S t a t e s .  Under the f a c t s  o f  this c a s e ,  these a c t i v i t i e s ,  when viewed i n  the . '  
context  o f  the t o t a l  production process ,  a r e  not s u f f i c i e n t  t o  meet the 

requirements o f  s e c t i o n  337. - 13/ 

Consequently, I conclude that  complainants do not comprise an "industry 

. in the United S t a t e s "  w i t h i n  the meaning of sect ion 337. 

8/ FF 158. 
- 9/ FF 162; TR (ALJ) 456-470. CX 113. 
- 
10/ The remainder o f  the STOMPER toy vehic les  are  packaged-as s e t s  w i t h  

a c z s s o r i e s  i n  the  United S ta tes .  FF 158 ,  160;  TR (AU) 430: 
- 11/ FF 158; TR ( A W )  307-309; CX 108. 
12/ See ma jor i ty  views, supra note 29 at  10. 
13/ I d .  a t  7-10. 
- -  - -  
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OPINION OF COMMISSIOYER FRANK 

I agree w i t h  the recommended determination o f  the  ALJ that  a v i o l a t i o n  o f  

sect ion 337 does e x i s t  in t h i s  investigation.  

The treatment by the m a j o r i t y  o f  the question of  whether complainants 

const i tu te  “an industry i n  the  United S t a t e s ”  ignores the r e a l i t i e s  o f  

the marketplace. I n  our  previous decision i n  Certain Airt ight  Cast-Iron 

S toves , - Inves t igat ion  No. 337-TA-69 (January 198l), we s ta ted  that  the use o f  

American land,  l a b o r ,  and c a p i t a l  f o r  the creat ion o f  value can comprise a 

domestic industry. I n  t h i s  c a s e ,  the d e s i g n , o f  the STOKPER toy vehic le  and 

the considerable c a p i t a l  investment vhich made it poss ib ie ,  took  place and 

s t i l l  takes place in the United States .  Further,  v i r t u a l l y  a l l  o f  the 

a c t i v i t i e s  required t o  develop and market the STOMPER t o y  vehic le  occur in the , 

. United S t a t e s .  Indeed, the  ovewhelming p o r t i o n  o f  the value o f  the STOMPER 

t o y  v e h i c l e ,  ca lcu la ted  i n  tenns o f  investment, is o f  United S t a t e s  o r i g i n .  

See ,  for example, CX 108. The accessories which are  sold w i t h  the STOKPER toy  

vehic le  s e t s  a r e  an i n t e g r a l  p a r t  o f  complainants’ operations w i t h  respect  t o  

the STOMPER t o y  vehic le .  The design, manufacture, and marketing o f  these 

accessor ies  occurs e n t i r e l y  in the United S ta tes .  Thus, while complainants 

have gone off-shore f o r  manufacture o f  the STOKPER t o y  v e h i c l e ,  the value 

added by such manufacture i s  minimal compared w i t h  the domestic investment by 

. .  
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Schaper and Goldfarb i n  the design,  development, t o o l i n g ,  q u a l i t y  c o n t r o l ,  

packaging, warehousing, adver t i s ing ,  marketing, d i s t r i b u t i o n ,  and s a l e  o f  the 

STOMPER t o y  v e h i c l e s  and accessor ies .  Given the fac t  that  v i r t u a l l y  a l l  o f  

the value incorporated i n  the STOMPER toy v e h i c l e  and a c c e s s o r i e s  is t raceable  

t o  the  business a c t i v i t i e s  o f  Goldfarb a n d  Schaper i n  the  United S t a t e s ,  there  

i s  ample evidence t o  f i n d  that  complainants do comprise "an industry i n  

the United S t a t e s "  under the authority o f  our e a r l i e r  dec i s ion  i n  Stoves. 

Fur ther ,  i t  is important t o  note that some o f  t h e  raw mater ia l s  u t i l i z e d  

i n  t h e  Stomper toy vehic le  may be o f  United S t a t e s  o r i g i n .  The exact s t a t u s  

o r  share i s  unknown. 

from v i o l a t i o n s  under s e c t i o n  337 do contain varying q u a n t i t i e s  o f  foreign 

Many United S t a t e s '  products which are a l s o  protected 

components even though these products a r e  assembled i n  the  United S t a t e s  o r  

f u r t h e r  manufactured i n  the United S t a t e s  t o  some extent .  There i s  no 
- 

requirement f o r  a specific percentage of assembly o r  manufacturing c o s t  so far  

as  S e c t i o n  337 protection i s  concerned- 
.. 

I do n o t  refer t o  Virgin Islands o r  

o t h e r  i n s u l a r  o r  o ther  arrangements. I do not feel  i t  i s  necessary t o  have 

twin p lant  o r  S e c t i o a  806.30 o r  807 considerations introduced i n  my opinion. 

Whaz i s  important i s  the fact  that considerable expense is undertaken t o  

obta in  United S t a t e s '  patents and there a r e  l i c e n s i n g ,  r o y a l t y  and other 

b e n e f i t s  obtained by those obtaining United S t a t e s '  patents.  Those who obta in  

United S t a t e s '  patents usually have l i c e n s i n g  arrangements where roya l ty  

payments are returned from fore ign  l i c e n s e e s  t o  the Uuited S t a t e s  l i c e n s o r -  

The l i c e n s o r  o b t a i n s  funds t o  engage in more r e s e a r c h ,  promotion, a d v e r t i s i n g ,  

product introduct ions  and d i s t r i b u t i o n ,  and even perhaps later  assembly o r  

manufacturing i n  the United S t a t e s -  Royalty inf lows i n t o  the United S t a t e s  

a r e  r e f l e c t e d  i n  the  United S t a t e s '  balance o f  payments pos i t ion  as  a deserved 

plus and h e l p  t o  st imulate United S t a t e s '  a c t i v i t i e s  p a r t l y  mentioned above. 
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I w i l l  n o t  s e e k  i n  t h i s  i n v e s t i g a t i o n  t o  compare t h e  f i n a n c i n g  or 

i n c e n t i v e s  t h a t  may have a l l e g e d l y  swayed some buyers  or m a n u f a c t u r e r s  t o  

c o n s i d e r  a s s e m b l y  o f  some m a j o r  i t e n s  s u c h  a s  subway cars or commuter 

a i r c r a f t s  i n  f o r e l g n  l o c a t i o n s .  But I am always a t t e m p t i n g  t o  h i g h l i g h t  the 

fact  t h a t  p a s t  a s s e m b l y  o r  manufacture  abroad need n o t  c o n t i n u e .  There a r e  

c o n s t a n t l y  s h i f t i n g  l a b o r  c o s t s ,  raw m a t e r i a l  supply  c o n d i t i o n s ,  p o l i t i c a l  

s t a b i l i t y  c o n d i t i o n s  and o t h e r  f a c t o r s  w h i c h  may c a u s e  r e l o c a t i o n  o f  f o r e i g n  

o p e r a t i o n s  t o  the Uni ted  S t a t e s .  

P a t e n t  p r o t e c t i o n  and r i g h t s  i n  the Uni ted  S t a t e s  are a t  t h e  h e a r t  o f  t h i s  

i n v e s t i g a t i o n  i n  my o p i n i o n .  It  is my b e l i e f  t h a t  t o  d e f i n e  and c o n s t r u e  

narrowly  the i n t e n t  o f  Congress  w i t h  r e g a r d  t o  S e c t i o n  337 w i l l  markedly 

d i m i n i s h  t h e  l o g i c  o f  t h e  o b j e c t  o f  t h e  Uni ted  S t a t e s  p a t e n t  system.  It i s  

n o t  a p p r o p r i a t e  t o  s a y  t h a t  a n e g a t i v e  v o t e  i n  t h i s  case d o e s  n o t  mean a n  end 
- 

t o  r e l i e f  or remedy c o u r s e s  o f  a c t i o n  b e c a u s e  o t h e r  a v e n u e s  are  a v a i l a b l e  s u c h  

a s  United S t a t e s  District C o u r t s ,  etc. 
.. 

To claim such a r e a s o n  a f t e r  

proceeding  t o  i n s t i t u t e  a case and t h e n  t o  d e t e r n i n e  n e g a t i v e l y  on one  s u c h  

b a s i s  a p p e a r s  t o  me n o t  t o  f u l f i l l  t h e  Commission's f u n c t i o n s  and mandates as 

f u l l y . a s  I e x p e c t  them t o  be  f u l f i l l e d .  

The Uni ted  S t a t e s  p a t e n t  s y s t e m  is t h e  b a s i s  f o r  rewarding  i n v e n t o r s  and 

o t h e r s .  Movement by i n v e n t o r s  or o t h e r s  t o  o b t a i n  p a t e n t s  i n  such l o c a t i o n s  

a s  Hong Kong m<y be  a p p r o p r i a t e  t o  p r o t e c t  sales i n  t h a t  market  or i n  t h i r d  

c o u n t r y  m a r k e t s .  A v a l i d  p a t e n t  i n  t h e  Uni ted  S t a t e s  s h o u l d  be  a d e q u a t e  

p r o t e c t i o a  i n  t h e  U n i t e d  S t a t e s  m a r k e t s  where c o n s i d e r a b l e  c o s t s  i n  

d e v e l o p i n g ,  a d v e r t i s i n g  and d i s t r i b u t i n g  a product  s h o u l d  n o t  go u n n o t i c e d  o r  

unrewarded i n  a n y  c a l c u l a t i o n  o f  t o t a l  c o r p o r a t e  c o s t s  o f  d o i n g  b u s i n e s s .  It 

i s  n o t  f a i r  t o  a l l o w  o t h e r s  t o  u n f a i r l y  "piggy-back" t h e i r  product  sa les  on 

t h e  past c o s t s  or management wisdom o f  a Uni ted  S t a t e s  p a t e n t  h o l d e r .  New 
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f i n a n c i a l  s trength f o r  the patent holder corporation and a s s o c i a t e s  should 

occur and t h i s  w i l l  allow further  research,  development and o ther  expenditures. 

To s t i f l e  i n i t i a t i v e s  w i l l  curb future United S ta tes  growth and 

p r o d u c t i v i t y .  I be l ieve  t h i s  country must squarely face  the l o g i c  o f  not 

having our patent b e n e f i t s  f la t tened i n t o  the shape o f  a door mat t o  be 

stepped upon by any v i o l a t o r s .  

It is important to  the United States  t o  have patents w h i c h  a r e  respected 

f o r  two bas ic  reasons.  F i r s t ,  the speed a t  w h i c h  a l leged United S t a t e s  patent 

v i o l a t o r s  gear-up t o  enter  United S ta tes  markets can be as  short  as  nine 

months i n  p r o d u c t s  such as the “STOMPER”. S e c o n d ,  the ”a l leged”  dimunitive 

nature o f  the United S t a t e s  patents under conditions o f  a l l eged  

non-enforcement causes potent ia l  investors in American e n t e r p r i s e s  n o t  t o  

commit their capital  t o  United States  enterprises  because o f  “muddy waters” on 
- 

the nature o f  pa tents  r i g h t s  and protection. 

I c l e a r l y  b e l i e v e  the AU i s  correct  i n  his determination that  a violat ion 

o f  Sect ion 337 does e x i s t  i n  t h i s  invest igat ion.  There a r e  many other  f a c t o r s  

which might be introduced i n  my opinion, b u t  I conclude the  major f a c t o r s  

expressed above amply describe my deteminat ion i n  the Inves t igat ion  No. 

3 3 7 - T A - 1 2 2 .  

. .  
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L w p n g t o n ,  D.C. 20436 

1 
I n  the Matter o f  1 

1 

ALL-TEXRAIN, WHEELED VEHICLES 1 
CERTAIN MINIATURE, 3ATTERY-OPERATED, ) 

Investigation No. 337-TA-122 

NOTICE OF TERMINATION OF INVESTIGATION 

AGENCY: U.S.  International Trade Commission. 

ACTION: 
section 337 of the Tariff Act of 1930. 

Termination of investigation upon a finding of no violation of 

SUPPLEMENTARY INFOPaTION: On the basis of a complaint filed on April 23; 
1982, the Commission on May 19, 1982, published in the Federal Register 
(47 F.R. 21638) a notice of institution of an investigation pursuant to 
section 337 of the Tariff Act of 1930 (19 U . S . C .  § 1337). The Conmission's 
investigation covered alleged unfair methods of competition and unfair acts in 
the unauthorized importation and sale of certain miniature, battery-operated, 
all-terrain, wheeled vehicles alleged to infringkcertain claims of U . S . -  
Letters Patent 4,306,375 and to involve a false designation of origin. 

On October 7, 1982, the Commission determined that'there was no violation 
of section 337 in investigation No. 337-TA-122 in the importation or sale of 
the miniature, battery-operated, all-terrain, wheeled vehicles in question. 

Copies of the Commission's Action and Order, the Commissioners' opinions, 
and all other nonconfidential documents filed In connection with this 
investigation are available for inspection during official business hours 
(8:45 a * n .  to 5:15 p - m - )  in the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NU., Washington, D.C. 20436, telephone 
202-523-0161 

FOR FURTHER INFORMATION COhTACT: Wayne W. Herrington, Esq., Office of the 
General Counsel, V.S. International Trade Commission, telephone 202-523-0480. 

- 
By order of the Commission. 

Secretary 

I s s u e d :  October 1 5 ,  1982 





UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 20436 

1 
In the Matter of 1 

1 

ALL-TERUIN, WHEELED VEHICLES ) 
CERTAIN FIINIATURE, BATTERY-OPERATED, ) 

\ 

Investigation No. 337-TA-122 

COMMISSION ACTION AM> ORDER 

Introduction 

The United States International Trade Commission has concluded its 

investigation under section 337 of the Tariff Act of 1930 (19 U.S.C. s 1337) 
of al1eg;d unfair methods of competition and unfair acts in the unauthorized 

importation of certain miniature, battery-operated, all-terrain, wheeled 

vehicles into the United States, or in theiresale by th; owner, importer, 

- -cI 

consignee, or agent of either, the alleged effect or tendency of which is to 

destroy or substantially injure an industry, efficiently and economically 

operated, in the United States. The Commission's investigation concerned 

allegations that certain miniature, battery-operated, all-terrain, wheeled 

vehicles imported or sold by various respondents are covered by certain claims 

of U.S. Letters Patent 4,306,375 (hereinafter the '375 patent) and involve a 

false designation o f  origin. 

The complainants are A. Eddy Goldfarb, d.b.a. A. Eddy Goldfarb and 

Associates, of Northridge, California, and Schaper Manufacturing Co., Division 

of Rusan, Inc., of Minneapolis, Minnesota. The respondents named in the 
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notice of investigation were Esco Imports of Texas, San Antonio, Texas; Fishel  

Toys Ltd., Hong Kong; Greenman Bros .  Inc., Farmingdale, New York; M. W. Kasch 

Co., Mequon, Wisconsin; Larco, Inc., Los Angeles, California; WN Toys, Ltd., 

New York, New York; LJN Toys (Hong Kong) Ltd., Hong Kong; Milton De Myer Co., 

Carnegie, Pennsylvania; Northern Specialties, Portland, Oregon; Novelty 

Distributing, Owensboro, Kentucky; Pensick & Gordon, Los Angeles, California; 

Soma Traders Ltd., Hong Kong; Universal International (Holdings) U.S.A. Ltd., 

New York, New York. Respondents Larco, Inc; LJN Toys, Ltd.; LJN Toys (Hong 

b u g )  Ltd.; and Universal International (Holdings) U.S.A. Ltd. were terminated 

as parties to this investigation prior to its conclusion. 

This Action and Order provides for the final disposition of investigation 

No. 337--TA-122 by the Commission. It is based upon the Commission's 

determination, made in public session at the C o g i s s i o n  meeting of October 7, 

1982, that there is no violation of section 337. .' 

Action 

Having reviewed the record compiled and information developed in this 

investigation, including: (1) the submissions filed by the parties; (2) the 

transcript of the evidentiary hearing before the administrative law judge 

(ALJ) and the exhibits accepted into evidence; (3) the ALJ's recommended 

determination; and (4)  the arguments and presentations made at the 

Commission's public hearing on September 15, 1982, the Conmission, on October 

7, 1982, detemined (Commissioner Frank dissenting) that with respect to all 

remaining respondents in investigation No. 337-?A-122, there is no violation 

of section 337 of the Tariff Act of 1930 in the importation into and sale in 
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the United States of certain miniature, battery-operated, all-terrain, wheeled 

vehicles. 

Order 

Accordingly, it is hereby ORDERED TEUT- 

1. Investigation No. 337-TA-122 is terminated as to all 
issues and all respondents; 

2. The Secretary shall serve this Action and Order and the 
opinions issued in connection therewith upon each party o f  
record in this investigation and upon the U.S. Department 
of Health and Human Services, the U.S. Department of 
Justice, the Federal Trade Commission, and the U.S. 
Customs Service; and 

3. The Secretary shall publish notice of this Action and 
Order in the Federal Register. 

By order of the Commission. 

Secre tary 

Issued: October 15, 1982 




