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1 
In the Matter of 1 

1 

PRODUCTION OF COPPER ROD 1 
) 

CERTAIN APPARATUS FOR THE CONTINUOUS 
Investigation No. 337-TA-89 

COMMISSION DETERMINATION AND ORDER 

Introduction 

The United States International Trade Commission is conducting an 

investigation under the authority of section 337 of the Tariff Act of 1930 (19 

U.S.C. 1337) into alleged unfair methods of competition and unfair acts in the 

unauthorized importation of certain apparatus for the continuous production of 

copper rod into the United States, or in their sale by the owner, importer, 

consignee, or agent of either, the effect or tendency of which is to destroy 

or substantially injure an industry, efficiently and economically operated, in 

the United States. On October 23, 1980, the Commission determined that there 

is reason to believe that there is a violation of section 337 and that the 

domestic industry would suffer immediate and substantial harm in the absence 

of temporary relief. 

.. 

Therefore. the Commission ordered that the rolling mill 

described by claims 7, 9, 11 or 12 of U.S. Letters Patent 4,129,170 and 

components .of such rolling mill be excluded from entry, under section 337(e), 

except under bond. The Commission's determination and order 

follow immediately. 
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Determination 

Having reviewed the record compiled in this investigation, including 

(1) the submissions filed by the parties, (2) the transcript of the 

evidentiary hearing before the Administrative Law Judge (ALJ) and the exhibits 

which were accepted into evidence in the course of that hearing, (3) the 

recommended determination of the ALJ, and (4) the arguments made by the 

parties at the public hearing before the Commission on October 15, 1980, the 

Commission on October 23, 1980, determined-- 

f 

1. 

2. 

3. 

4. 

That with respect to the Krupp respondents in investigation No. 
337-TA-89, there is reason to believe that there is a violation 
of section 337 of the Tariff Act of 1930, in the unauthorized 
importation into the United States of certain apparatus for the 
continuous production of copper rod or in their sale by the 
owner, importer, consignee, or agent of either, the tendency of 
which is to substantially injure an industry, efficiently and 
economically operated, in the United States; 

That the appropriate remedy for such violation is to direct 
that the rolling mill described by claims 7, 9, 11, or 12 of 
U.S. Letters Patent 4,129,170 and components of such rolling 
mills be excluded from entry under section 337(e); 

That after considering the effect of such exclusion upon the 
public health and welfare, competitive conditions in the U.S. 
economy, the production of like or directly competitive 
articles in the United States, and U.S. consumers, such 
articles should be excluded from entry; and 

That the bond provided for in subsection (e> of section 337 of 
the Tariff Act of 1930 be in the amount of 100 percent ad 
valorem of the imported article (ad valorem to be determined in 
accordance with section 402 of the Tariff Act of 1930 (19 
U.S.C. 1401a)). 

Order 

Accordingly, it is hereby ordered-- 

1. That any rolling mill described by claims 7, 9, 11, or 12 of 
U.S. Letters Patents 4,129,170 and components of such rolling 
mills, not otherwise authorized for importation, be excluded 
from entry into the United States until a final determination 
by the Commission under section 337(c) in investigation No. 
337-TA-89; 
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2 .  

3. 

4.  

T h a t  t h e  a r t i c l e s  o r d e r e d  t o  b e  e x c l u d e d  from e n t r y  are 
e n t i t l e d  t o  e n t r y  i n t o  t h e  U n i t e d  S t a t e s  under  bond i n  t h e  
amount o f  100 p e r c e n t  ad valorem, .  as provided by s e c t i o n  3 3 7 ( e )  
(ad v a l o r e m  t o  b e  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  s e c t i o n  402 of  
the T a r i f f  A c t  o f  1930 (19 U.S.C. 1401a)); 

T h a t  n o t i c e  o f  t h i s  o r d e r  b e  p u b l i s h e d  i n  the  F e d e r a l  R e g i s t e r  
and t h a t  t h i s  o r d e r  and t h e  o p i n i o n  i n  s u p p o r t  t h e r e o f  b e  
s e r v e d  upon each p a r t y  o f  r e c o r d  t o  t h i s  i n v e s t i g a t i o n  and upon 
t h e  Department o f  H e a l t h  and Human S e r v i c e s ,  t h e  U.S. 
Department o f  J u s t i c e ,  t h e  F e d e r a l  Trade  Commission, and t h e  
S e c r e t a r y  o f  t h e  T r e a s u r y ;  and 

That  the Commission may amend t h i s  o r d e r  a t  any time. 

By o r d e r  o f  t h e  Commission. 

(’ - -  --/ LA- 
Kenneth R. Mason 
S e c r e t a r y  

I s s u e d :  O c t o b e r  2 9 ,  1980 





OPINION OF THE COMMISSION 

P r o c e d u r a l  Background 

I n  a p r e v i o u s  i n v e s t i g a t i o n ,  C e r t a i n  A p p a r a t u s  f o r  t h e  C o n t i n u o u s  

P r o d u c t i o n  of Copper  Rod, i n v .  No. 337-TA-52 ( t h e  '52  c a s e ) ,  t h e  Commission 

c o n s i d e r e d  a l l e g a t i o n s  of S o u t h w i r e  Company t h a t  7 of i t s  p a t e n t s  had been  

i n f r i n g e d  and 14. o f  i t s  t r a d e  secrets  had been  m i s a p p r o p r i a t e d .  On November 

23,  1979,  t h e  Commission i s s u e d  i t s  f i n a l  d e t e r m i n a t i o n  i n  t h e  ' 5 2  case. I t  

found t h a t  one  p a t e n t ,  U.S. L e t t e r s  P a t e n t  3 ,317 ,994 ,  ( t h e  '994  p a t e n t )  had  

been i n f r i n g e d  and  t h a t  t w o  t r a d e  secrets  ( T r a d e  S e c r e t s  5 and 11) had  been  

m i s a p p r o p r i a t e d .  

One of t h e  p a t e n t s  i n  i s s u e  i n  t h e  '52 case was U.S. L e t t e r s  P a t e n t  

4 , 1 2 9 , 1 7 0  ( t h e  '170 p a t e n t ) .  Tha t  p a t e n t  i s  t h e  a p p a r a t u s  e q u i v a l e n t  of t h e  

'994 method p a t e n t  t h a t  w a s  found t o  b e  i n f r i n g e d .  I n  i t s  f i n a l  d e t e r m i n a t i o n  

i n  t h e  '52 case t h e  Commission found t h a t  t h e  '170  p a t e n t  w a s  v a l i d  b u t  n o t  

i n f r i n g e d .  The Commission s t a t e d  t h a t  t h e  '170 p a t e n t  w a s  i s s u e d  a f t e r  t h e  

i m p o r t a t i o n  o f  t h e  Krupp s y s t e m s  had t a k e n  p l a c e ,  and  t h a t  t h e r e f o r e  t h e  '170 

p a t e n t  had n o t  been  i n f r i n g e d .  The Commission i n d i c a t e d  i n  i t s  O p i n i o n ,  

however ,  t h a t  i f  a Krupp s y s t e m  l i k e  t h e  one  found t o  i n f r i n g e  t h e  '994  p a t e n t  

were impor t ed  by P h e l p s  Dodge Corp. ,  - 1/ t h e  '170 p a t e n t  would b e  i n f r i n g e d .  

I n  t h e  s p r i n g  of 1979,  Krupp e n t e r e d  i n t o  a c o n t r a c t  w i t h  P h e l p s  Dodge 

for t h e  s a l e  o f  a Krupp c o n t i n u o u s  c o p p e r  rod s y s t e m  f o r  a f a c i l i t y  i n  

1/ A t  t h e  t i m e  of t h e  f i n a l  d e t e r m i n a t i o n  i n  t h e  '52 case t h e  Commission w a s  
aware t h a t  P h e l p s  Dodge and Krupp had s i g n e d  a l e t t e r  o f  i n t e n t  t o  b u i l d  a 
Krupp sys t em i n  t h e  U . S .  However, i m p o r t a t i o n  of t h a t  s y s t e m  vas n o t  imminent 
a t  t h e  t i m e .  
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Norwich, C o n n e c t i c u t .  On A p r i l  2 ,  1980, Krupp r e q u e s t e d  an a d v i s o r y  o p i n i o n  

as t o  w h e t h e r  t h e  P h e l p s  Dodge sys t em would comply w i t h  t he  c e a s e  and d e s i s t  

o r d e r s .  On J u l y  14,  1980, t h e  Commission i s s u e d  an a d v i s o r y  o p i n i o n  which 

t o l d  Krupp t h a t  a s y s t e m  b u i l t  i n  t h e  manner d e s c r i b e d  by Krupp ,would n o t  

v i o l a t e  t h e  o r d e r s .  Krupp w a s  t o l d  t h a t  i f  t h e  f i r s t  compress ion  had more 

t h a n  a m a r g i n a l  e f f e c t  on the columnar  d e n d r i t i c  s t r u c t u r e ,  Krupp had d e s i g n e d  

a s y s t e m  t h a t  d i d  n o t  i n f r i n g e  t h e  ‘994 p a t e n t .  

On J u l y  29 ,  1980, Sou thwi re  Company f i l e d  a c o m p l a i n t  w i t h  t h e  Commission 

a l l e g i n g  t h a t  u n f a i r  methods and u n f a i r  a c t s  e x i s t e d  u n d e r  s e c t i o n  337 by 

r e a s o n  o f  t h e  i n f r i n g e m e n t  o f  c l a i m s  7 ,  9 ,  11, and 1 2  o f  t h e  ‘170 p a t e n t ,  

S o u t h w i r e  seeks a t empora ry  e x c l u s i o n  o r d e r  (TEO) and a t empora ry  c e a s e  and 

d e s i s t  o r d e r  based  on t h e  i m p o r t a t i o n  i n  t h e  n e a r  f u t u r e  o f  a sys t em o r  

sys t ems  w h i c h  a re  a l l e g e d  t o  v i o l a t e  t h e  ‘170 p a t e n t .  

The s y s t e m  d e s i g n e d  by Krupp f o r  P h e l p s  Dodge h a s  a r o l l i n g  m i l l  w i t h  a 

f i r s t  s t a n d  w h i c h  t akes  a r e d u c t i o n  of f o l l o w e d  by a second s t a n d  

r e d u c t i o n  of  T h e  A d m i n i s t r a t i v e  Law Judge  (ALJ) found t h a t  t h e  f i r s t  

r o l l  s t a n d  can  be a d j u s t e d  t o  r e d u c e  t h e  b a r  i n  any  amount up t o  a b o u t  , b u t  

i t  is  d e s i g n e d  t o  o p e r a t e  a t  a b o u t  a r e d u c t i o n .  T h e  f u n c t i o n  of t h e  

r o l l i n g  m i l l  i s  t o  h o t  work t h e  c a s t  c o p p e r  and r e d u c e  it- t o  t h e  s i z e  o f  

c o p p e r  ro’d. T h e  ‘170 p a t e n t  c a l l s  f o r  a i n i t i a l  s i n g l e  compress ion  o f  a t  

l e a s t  36% t o  “ s u b s t a n t i a l l y  c o m p l e t e l y ”  d e s t r o y  t h e  columnar  d e n d r i t i c  

s t r u c t u r e  of  c a s t  c o p p e r .  The i n i t i a l  s e v e r e  r e d u c t i o n  is advan tageous  s i n c e  

i t  r e s u l t s  i n  r e s i s t a n c e  t o  c r a c k i n g  and s p l i t t i n g  d u r i n g  t h e  h o t  forming  o f  

c o p p e r  rod.  I n  t he  p r i o r  a r t  such  c r a c k i n g  and s p l i t t i n g  had b e e n  a s e r i o u s  

problem. 
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On August 12, 1980, the Commission issued a notice of investigation based 

upon Southwire's complaint. The two respondents named were Fried. Krupp 

G.m.b.H. and Krupp International Inc. The ALJ issued her recommended 

determination regarding temporary relief on September 26, 1980. She 

recommended that. the Commission find that there is reason to believe there is 

direct infringement of the '170 patent because the Krupp system sold to Phelps 

Dodge is capable of adjustment to infringe the patent. She recommended that 

the Commission not impose a T E O ,  however, because Southwire had not shown 

immediate and substaotial ham. 

On October 23, 1980, we determined that there is reason to believe there 

is a violation of section 337 and voted to  issue a temporary exclusion order, 
excluding from entry into the U.S. rolling mills ,described by claims 7, 9 ,  11, 

o r  12 of the '170 patent. The Chairman of the Commission notified the 

Secretary of the Treasury of the Commission's action, as required by section 

337(e), on October 23. 

Jurisdiction 

The Administrative Law Judge found that there is Commission jurisdiction 

over the matter in controversy here under 19 U.S.C 1337. The Commission 

agrees with that conclusion. Krupp and Phelps Dodge have entered into a 

contract for sale of a continuous copper rod system to be used by Phelps Dodge 

at Norwich, Connecticut. The proposed importation of the system is occurring, 

with a significant portion already imported. (Hirschfelder dep. p. 57, 131; 

Schwarz, tr. 472.) 
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T h e  Lega l  S t a n d a r d  f o r  a TEO 

S e c t i o n  3 3 7 ( e )  s t a t e s  t h a t  t h e  Commission may i s s u e  a t empora ry  e x c l u s i o n  

o r d e r  i f  i t  f i n d s  t h a i t h e r e  i s  r e a s o n  t o  b e l i e v e  t h a t  there  i s  a v i o l a t i o n  of  

s e c t i o n  337. T h e  e v i d e n t i a r y  s t a n d a r d  for e s t a b l i s h i n g  a r e a s o n  t o  b e l i e v e  

was d i s c u s s e d  by t h e  S e n a t e  F i n a n c e  Committee i n  i t s  r e p o r t  on t h e  T r a d e  A c t  

of 1974. - 11 

S e c t i o n  3 3 7 ( e )  of  t h e  a c t ,  as amended, by t h e  Cormnittee,  
p r o v i d e s  t h a t  when t h e  Commission h a s  r e a s o n  t o  b e l i e v e  d u r i n g  t h e  
c o u r s e  o f  an  i n v e s t i g a t i o n  u n d e r  s e c t i o n  337,  t h a t  an a r t i c l e  i s  
o f f e r e d  or s o u g h t  t o  be o f f e r e d  f o r  e n t r y  i n t o  t h e  U n i t e d  S t a t e s  i n  
v i o l a t i o n  o f  s e c t i o n  337,  b u t  t h e  Commission does  n o t  h a v e  
s u f f i c i e n t  i n f o r m a t i o n  t o  e s t a b l i s h  t o  i t s  s a t i s f a c t i o n  t h a t  t h e  
s e c t i o n  i s  b e i n g  v i o l a t e d  then  t h e  Commission can d i r e c t  t h a t  t h e  
a r t i c l e  b e  e x c l u d e d  f rom e n t r y  u n t i l  t h e  Commission h a s  comple ted  
such i n v e s t i g a t i o n  as i t  deems n e c e s s a r y  t o  r e s o l v e  t h e  m a t t e r .  The 
e x c l u s i o n  of t h e  a r t i c l e s  i n v o l v e d  would become e f f e c t i v e  upon 
n o t i f i c a t i o n  by t h e  Commission o f  t h e  S e c r e t a r y  of t h e  T r e a s u r y  o f  
i t s  a c t i o n  d i r e c t i n g  e x c l u s i o n .  (Emphasis  added)  

T h e  above q u o t a t i o n  m a k e s  c l e a r  t h a t  i n  o r d e r  t o  o b t a i n  t empora ry  r e l i e f  

a compla inan t  need  n o t  p roduce  s u f f i c i e n t  i n f o r m a t i o n  t o  e s t a b l i s h  v i o l a t i o n  

unde r  s e c t i o n  337;  o n l y  i n  a f i n a l  d e t e r m i n a t i o n  need a c o m p l a i n a n t  show 

v i o l a t i o n  by a p r e p o n d e r a n c e  of t h e  e v i d e n c e .  

d e t e r m i n a t i o n s  r e g a r d i n g  t empora ry  r e l i e f ,  t h e  Commission e n u n c i a t e d  a 

b a l a n c i n g  t e s t  b u t  r e q u i r e d  t h a t  v i o l a t i o n  be  e s t a b l i s h e d  by a p reponderance  

I n  p r e v i o u s  Commission 

of  t h e  ev idence .  To t h e  e x t e n t  t h a t  t h e  TEO d e t e r m i n a t i o n s  i n ' C h i c o r v  

Root--Crude and P r e p a r e d ,  I n v .  No. 337-TA-27 (1976)  and C e r t a i n  Luggage 

P r o d u c t s ,  Inv .  No. 337-TA-39 (1978)  r e l y  upon a preponderance  o f  t h e  e v i d e n c e  

t e s t ,  t h e y  w i l l  no  l o n g e r  b e  fo l lowed .  

- 1/ S. Rept .  93-1298 (93d  Cong., 2d s e s s . ) ,  1974,  pp. 197-198. 



B e f o r e  o r d e r i n g  t h e  E O  remedy, t h e  Commission must  a l s o  e n s u r e  t h a t  t h e  

p u b l i c  i n t e r e s t  f a c t o r s  l i s t e d  i o  t h e  s t a t u t e  w i l l  n o t  be  a d v e r s e l y  a f f e c t e d .  

The Commission has,  i n  i t s  d i s c r e t i o n ,  f u r t h e r  r e q u i r e d  compla inan t  t o  

e s t a b l i s h  t h a t  i t  i s  e q u i t a b l y  e n t i t l e d  t o  r e l i e f ,  by showing t h a t  t h e  

domes t i c  i n d u s t r y  would s u f f e r  immedia te  and s u b s t a n t i a l  harm i n  t h e  a b s e n c e  

of temporary  r e l i e f  and t h a t  t h e  a d v e r s e  i m p a c t  on o t h e r  p a r t i e s  i s  n o t  

d i s p r o p o r t i o n a t e .  

T h e  s t a n d a r d  t h a t  t h e  Commission u s e s  i n  b a l a n c i n g  t h e s e - f a c t o r s  i n  

d e t e r m i n i u g  w h e t h e r  a TEO s h o u l d  i s s u e  i s  s i m i l a r  t o  t h a t  s e t  f o r t h  by t h e  

U.S. Cour t  of Appeals  f o r  t h e  D i s t r i c t  o f  Columbia i n  Washington M e t r o p o l i t a n  

Area T r a n s i t  Comm. v .  Hol iday  T o u r s ,  559 F.2d 841 (D.C. C i r .  1977) .  I n  t h a t  

c a s e  t h e  D.C. C i r c u i t  made c l e a r  t h a t  t h e  f a c t o r s  t h a t  i t  had e n u n c i a t e d  i n  

V i r g i n i a  P e t r o l e u m  J o b b e r s  v .  FPC, 259 F.2d 921  (D.C. C i r .  1958)  were t o  be 

ba lanced  a g a i n s t  each o t h e r  i n  d e c i d i n g  w h e t h e r  t empora ry  i n j u n c t i v e  r e l i e f  

shou ld  i s s u e .  

Judge  L e v e n t h a l ,  w r i t i n g  f o r  t h e  c o u r t ,  s t a t e d :  

. . . w e  h o l d  t h a t  u n d e r  V i r g i n i a  P e t r o l e u m  J o b b e r s  a c o u r t  when - 
c o n f r o n t e d  w i t h  a case i n  w h i c h  t h e  o t h e r  t h r e e  f a c t o r s  s t r o n g l y  
f a v o r  i n t e r i m  r e l i e f  may exercise  i t s  d i s c r e t i o n  t o  g r a n t  a s t a y  i f  
t h e  movaut h a s  made a s u b s t a n t i a l  case on t h e  merits. T h e  c o u r t  i s  
n o t  r e q u i r e d  t o  f i n d  t h a t  u l t i m a t e  s u c c e s s  by t h e  movant is a 
m a t h e m a t i c a l  p r o b a b i l i t y ,  and i n d e e d ,  as i n  t h i s  c a s e ,  may g r a n t  a 
s t a y  even  though i t s  own approach  may be  c o n t r a r y  t o  movan t ' s  v iew 
of  t h e  m e r i t s .  
s u c c e s s  w i l l  v a r y  a c c o r d i n g  t o  t h e  c o u r t ' s  a s s e s s m e n t  of  t h e  o t h e r  
f a c t o r s .  559 F.2d a t  843. 

T h e  n e c e s s a r y  "level" or "degree"  o f  p o s s i b i l i t y  o f  

T h e  a o a l y s i s  fo l lowed  by t h e  D.C .  C i r c u i t  r e g a r d i n g  t h e  b a l a n c i n g  of 

f a c t o r s  h a s  a l s o  been  a p p l i e d  by t h e  Second C i r c u i t .  See  Hamil ton Watch Co. 
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v .  Benrus  Watch Co. ,  2 0 6  F . 2 d  7 3 8 ,  (2d  C i r .  1 9 5 3 ) .  I n  sum, i n  d e t e r m i n i n g  

whether t o  i s s u e  t e m p o r a r y  r e l i e f  u n d e r  s e c t i o n  3 3 7 ( e ) ,  the Commission w i l l  

b a l a n c e  t b e  e v i d e n c e  o f  a v i o l a t i o n  and ,the e v i d e n c e  that c o m p l a i n a n t  w i l l  

s u f f e r  immediate  and s u b s t a n t i a l  harm a b s e n t  the g r a n t i n g  o f  such  r e l i e f  

a g a i n s t  the e v i d e n c e  o f  any  a d v e r s e  impact  on o t h e r  p a r t i e s .  The Commission 

w i l l ,  o f  c o u r s e ,  a l s o  c o n s i d e r  the i m p a c t  on rhe pub? . i c  i n t e r e s t  p u r s u a n t  t o  

The A l l e g e d  V i o l a t i o n  

The p a t e n t  i n  i s s u e  i n  t h i s  i n v e s t i g a t i o n  i s  a c o m b i n a t i o n  p a t e n t .  

Combinat ion p a t e n t s  were d e f i n e d  by  the Supreme C o u r t  i n  P r o u t y  v .  R u g g l e s ,  16 

P e t .  3 3 6 ,  3 4 1  ( 1 8 4 2 1 ,  as p a t e o t s  i n  w h i c h - -  

None o f  the p a r t s  r e f e r r e d  t o  are new, and none  are c l a i m e d  as new; 
nor i s  any  p o r t i o n  o f  the  c o m b i n a t i o n  l e s s  t h a n  t h e  whole c l a i m e d  as 
new, or s t a t e d  t o  p r o d u c e  a n y  g i v e n  r e s u l t .  The end i n  view i s  
proposed  t o  b e  a c c o m p l i s h e d  b y  the u n i o n  o f  a l l  a r r a n g e d  and 
combined t o g e t h e r  i n  the manner d e s c r i b e d .  

._  
I n  d o m e s t i c  p a t e n t  l a w ,  a c o m b i n a t i o n  p a t e n t  " p r o t e c t s  o n l y  a g a i n s t  the 

o p e r a b l e  a s s e m b l y  o f  the whole . . . . 11 Deepsouth  P a c k i n g  Co. v .  L a i t r a m  

C o r p . ,  406 U . S .  5 1 8 ,  5 2 8  ( 1 9 7 2 ) .  The  p r e s e n t  i n v e s t i g a t i o n ,  however, h a s . n o t  

been  brought  under  the d o m e s t i c  p a t e n t  laws, b u t  u n d e r  s e c t i o n  3 3 7 .  S e c t i o n  

3 3 7  p r o h i b i t s  u n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  a c t s ,  n o t  p a t e n t  

i n f r i o g e m e o t  p e r  se.  The Commission h a s  l o n g  r e c o g n i z e d  p a t e n t - b a s e d  a c t i o n s  

as i n v o l v i o g  u n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  a c t s  w i t h i n  the  meaning 

of  s e c t i o o  3 3 7 ,  and these a c t i o n s  h a v e  b e e n  upheld  on a p p e a l .  S e e  F r i s c h e t  

Co. v .  Bake l i te  C o r p . ,  3 9  F .2d  2 4 7  (CCPA 1 9 3 0 1 ,  -- c e r t .  den.  2 8 2  U.S. 8 5 2  

( 1 9 3 0 ) .  While the Commission o f t e n  looks t o  d o m e s t i c  p a t e n t  law for g u i d a n c e  

i n  d e t e r m i n i n g  w h a t  c o n s t i t u t e s  an u n f a i r  method o f  c o m p e t i t i o n  or u n f a i r  a c t ,  



it i s  c lear  that  o u r  j u r i s d i c t i o n  i s  n o t  l i m i t e d  t o  t h e  s t r i c t  a p p l i c a t i o n  of 

a n a l o g o u s  laws. 

The Commiss ion ,  u n d e r  the a u t h o r i t y  g r a n t e d  t o  it i n  s e c t i o n  337, may 

p r e v e n t  u n f a i r  ac t s  i n  t h e i r  inc ip iency .  As the  S e n a t e  Finance Committee  

s t a t e d  i n  i t s  r e p o r t  on the p r e d e c e s s o r  s t a t u t e  t o  s e c t i o n  337: "The 

p r o v i s i o n  r e l a t i n g  t o  u n f a i r  methods o f  c o m p e t i t i o n  i n  t h e  i m p o r t a t i o n  o f  

goods i s  b r o a d  enough t o  p r e v e n t  e v e r y  t y p e  and form o f  u n f a i r  

p r a c t i c e .  . . . ' I  - 1/ I n  t h i s  r e s p e c t ,  s e c t i o n  337 i s  a n a l o g o u s  t o  s e c t i o n  5 of 

tne F e d e r a l  T r a d e  Commission A c t  (15 U.S.C. 45). The Supreme C o u r t ,  i n  

i n t e r p r e t i n g  the s c o p e  o f  s e c t i o n  5, has s t a t e d :  

i t  was the o b j e c t  o f  the F e d e r a l  T r a d e  Commission A c t  t o  r e a c h  n o t  
merely i n  t h e i r  f r u i t i o n  b u t  a l s o  i n  t h e i r  i n c i p i e n c y  c o m b i n a t i o n s  
w h i c h  c o u l d  l e a d  t o  these and o ther  t r a d e  r e s t r a i n t s  and p r a c t i c e s  
deemed u n d e s i r a b l e .  21 (Emphasis  added. )  

I n  the p r e s e n t  case,  S o u t h w i r e  has r a i s e d  i s s u e s  and p r e s e n t e d  e v i d e n c e  

o f  a magni tude  s u b s t a n t i a l  enough f o r  the  Commission t o  h a v e  r e a s o n  t o  b e l i e v e  

that s e c t i o n  337 i s  b e i n g  v i o l a t e d .  S o u t h w i r e  has s h o w  t h a t  Krupp has s o l d  a 

system i n  the U n i t e d  S t a t e s  that  combines  a r o l l i n g  m i l l ,  m a n u f a c t u r e d  i n  West 

Germany, w i t h  a cas ter  m a n u f a c t u r e d  i n  the U n i t e d  S t a t e s .  Krupp p r o v i d e s  t h e  

technical  a d v i c e  t o  combine  the cas ter  and the r o l l i n g  m i l l .  The ALJ found 

that  a caster  and r o l l i n g  m i l l ,  combined t o  Krupp 's  s p e c i f i c a t i o n s ,  would b e  

c a p a b l e  of  i n f r i n g i n g  the '170 patent .  The Commission i s  n o t  now making a 

l.1 S. R e p t .  No. 595, 6 7 t h  Cong. ,  2d S e s s .  (1922) 3. - 
2 /  Fashion O r i g i n a t o r s  G u i l d  v .  F e d e r a l  T r a d e  Corron'ission, 3 1 2  U . S .  457, 466 

(1941). 
S e r v i c e  Co.,  344 U.S. 392, 394-5, 400-01 (1953) and F e d e r a l  T r a d e  Commission 
v .  Brown Shoe C o . ,  384 U . S .  316, 322 (1966). 

S e e  also F e d e r a l  T r a d e  Commission v .  Motion P i c t u r e  A d v e r t i s i n g  
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f i n a l  d e t e r m i n a t i o n  r e g a r d i n g  v i o l a t i o n  o f  s e c t i o n  337; i t  may be t h a t  Krupp 

w i l l  u l t i m a t e l y  p r e v a i l  i n  p e r s u a d i n g  t h e  Commission t h a t  i t s  a c t s  a r e  n o t  

c o g n i z a b l e  unde r  s e c t i o a  337; C l e a r l y ,  however ,  t h e  " reason  t o  b e l i e v e "  

s t a a d a r d  has beea  m e t .  

V a l i d i t y  

The ALJ r u l e d  i o  t h i s  i n v e s t i g a t i o n  t h a t  t h e  Commission 's  f i n d i n g  of 

v a l i d i t y  i n  t h e  ' 52  case was b i n d i n g  on t h e  p r e s e n t  case because  t h e  i s s u e  of 

v a l i d i t y  was l i t i g a t e d  f u l l y  by t h e  same p a r t i e s  and t h e  Commission e x p r e s s l y  

d e c i d e d  t h e  i s s u e .  T h e  b a s i c  i s s u e s  w i t h  r e g a r d  t o  t h e  a p p l i c a b i l i t y  o f  res - 
J u d i c a t a  are w h e t h e r  i t  has been shown t h a t  t h e &  are:  

(1) an  i d e n t i t y  of c la ims  and i s s u e s ;  

(2) an  i d e a t i t y  o f  p a r t i e s ;  and 

(3)  a f i n a l  d e c i s i o n  on t h e  m e r i t s .  - 1/ 
I n  t h e  p r e s e n t  case,  there  i s  no d i s p u t e  t h a t  r e q u i r e m e n t s  1 and 2 are  

m e t .  T h e  o n l y  q u e s t i o n  here i s  w h e t h e r  there  h a s  been a f i n a l  d e t e r m i n a t i o n  

oa t h e  merits .  I n  d e c i d i n g  w h e t h e r  there i s  such  a f i n a l  d e t e r m i n a t i o n  on t h e  

mer i t s ,  t h e  c r u c i a l  q u e s t i o n  i s  w h e t h e r  t h e  Commission 's  f i n d i n g s  on t h e  

v a l i d i t y  of t h e  '170 p a t e n t  i n  t h e  '52 case were e s s e n t i a l  t o  i t s  judgment .  

I f  t h o s e  f i n d i u g s  are  i n  t h e  n a t u r e  o f  o b i t e r  d i c t a ,  res j u d i c a t a  w i l l  n o t  -- 
a p p l y .  I f  t h e  f i n d i n g s  were e s s e n t i a l  t o  t h e  d e c i s i o n ,  t h e  d o c t r i n e  w i l l  

a p p l y  

In  t h e  ' 5 2  case t h e  Commission 's  f i n d i n g s  w i t h  r e g a r d  t o  v a l i d i t y  were 

more t h a n  d i c t a .  I o  Co leco  I n d u s t r i e s  v .  USITC, 573 F.2d 1247, 1252 f n .  5 ' 
. -  

- l/ Gromwell v .  County of S a c ,  94 U.S. 351 (1876). 
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(CCPA 1978), the C o u r t  o f  Customs and P a t e n t  A p p e a l s  s t a t e d :  "To o b v i a t e  a 

remand on v a l i d i t y ,  i n  the e v e n t  o f  a r e v e r s a l  o f  a f i n d i n g  o f  

n o n i n f r i n g e m e n t ,  it would b e  a d v i s a b l e  f o r  the Commission t o  r e n d e r  a d e c i s i o n  

on a l l  a p p e a l a b l e  i s s u e s  p r e s e n t e d  t o  it.'' Thus it i s  c lear  t h a t  the CCPA 

c o n s i d e r e d  the Commiss ion ' s  f i n d i n g s  on v a l i d i t y  more t h a n  mere d i c t a  i n  

C o l e c o ,  d e s p i t e  the  Commiss ion ' s  f i o d i n g  of n o n i n f r i n g e m e n t .  The s t a t u s  o f  

the e a r l i e r  Commission d e t e r m i n a t i o n  o f  v a l i d i t y  o f  the  '170  p a t e n t  i s  t h e  

same as the  s t a t u s  o f  t h o s e  f i n d i n g s  i n  C o l e c o .  1 /  - 
Even if the v a l i d i t y  f i n d i n g  i s  not  res j u d i c a t a ,  the Commission b e l i e v e s  

tnat S o u t h w i r e  has met the " r e a s o n  t o  b e l i e v e "  s t a n d a r d  set o u t  i n  s e c t i o n  

3 3 7 ( e ) .  As has been  d i s c u s s e d  a b o v e ,  "reason t o  b e l i e v e "  d o e s  n o t  r e q u i r e  a 

snowing by a p r e p o n d e r a n c e  o f  the e v i d e n c e  t h a t  there i s  a v i o l a t i o n  o f  

s e c t i o n  3 3 7 .  A s u b s t a n t i a l  amount o f  e v i d e n c e  was i n c o r p o r a t e d  i n  the  .I52 

i n v e s t i g a t i o n  r e g a r d i n g  the v a l i d i t y  o f  t h e  '170 p a t e n t .  M o r e o v e r ,  i n  the 

e a r l i e r  case ,  a l l  p a r t i e s  t o  the  p r e s e n t  case were g i v e n  an o p p o r t u n i t y  t o  

p r e s e n t  and c r o s s - e x a m i n e  witnesses.  The p a r t i e s  have  t h e r e f o r e  had a f a i r  

o p p o r t u n i t y  t o  l i t i g a t e  t h i s  i s s u e  and there i s  s u f f i c i e n t  e v i d e n c e  o f  r e c o r d  

to meet t h e  " r e a s o n  t o  b e l i e v e "  s t a n d a r d .  

I n  the p r e s e n t  case ,  Krupp's  r i g h t  t o  c o n t e s t  the v a l i d i t y  o f  the '170 

p a t e n t  on a p p e a l  has been  f u l l y  p r e s e r v e d .  The Aw has i n c o r p o r a t e d  the  

r e c o r d  o f  the ' 5 2  case w i t h  r e g a r d  t o  v a l i d i t y  i n t o  the p r e s e n t  case. Krupp 

I/ The Commission e x p r e s s e s  no o p i n i o n  here r e g a r d i n g  the  e f f e c t  t h a t  the  
a d z i t i o n  o f  t h e  P h e l p s  Dodge C o r p o r a t i o n  as a r e s p o n d e n t  will have on the res  
j u d i c a t a  e f fect  o f  the v a l i d i t y  f i n d i n g  i n  the  f i n a l  d e t e r m i n a t i o n  i n  t h i s  
i n v e s t i g a t i o n .  

- 
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w i l l  t h e r e f o r e  h a v e  a f u l l  o p p o r t u n i t y  t o  c o n t e s t  t h e  Commiss ion ' s  f i n d i n g  

w i t h  r e g a r d  t o  v a l i d i t y  on a p p e a l ,  i f  it c h o o s e s  t o  d o  so .  

Direct I n f r i n g e m e n t  

Our d i s c u s s i o n  o f  d i r e c t  i n f r i n g e m e n t  h e r e  i s  l i m i t e d  t o  a system i n  

which a p e r c e n t  r e d u c t i o n  i s  a c t u a l l y  made i n  t h e  f i r s t  roll s t a n d  o f  t h e  

r o l l i n g  m i l l .  S o u t h w i r e  has a r g u e d  t h a t ,  e v e n  i f  a p-ercent r e d u c t i o n  i s  

made i n  t h e  f i r s t  roll s t a n d  and a p e r c e n t  r e d u c t i o n  i s  made i n  the s e c o n d  

roll s t a n d ,  t h e r e  would n e v e r t h e l e s s  b e  a d i r e c t  i n f r i n g e m e n t  o f  t h e  '170 

p a t e u t .  T h i s  i s s u e  i s  t o  b e  d i s t i n g u i s h e d  from t h e  qrgument a l s o  made by 

S o u t h w i r e  t h a t  the Krupp system i s  i n f r i n g i n g  u n d e r  t h e  d o c t r i n e  o f  c a p a c i t y  

t o  i n f r i n g e  and our a n a l y s i s  o f  i n c i p i e n t  d i r e c t  and c o n t r i b u t o r y  i n f r i n g e m e n t  

d i s c u s s e d  i n f r a  a t  p a g e s  12-15. -9 

T h i s  i n v e s t i g a t i o u  i n v o l v e d  f o u r  c l a i m s  o f  t h e  '170 p a t e n t  (claims 7, 9 ,  

11, and 1 2 ) .  T h e s e  f o u r  claims were a l s o  c o n s i d e r e d  d u r i n g  t h e  ' 52  

i n v e s t i g a t i o n .  I n  that case ,  the  Commission s t a t e d  t h a t  "If a s y s t e m  similar  

t o  t h a t  s o l d  t o  A s a r c o  were s o l d  by Krupp t o  a n o t h e r  U.S. p u r c h a s e r  ( s u c h  as 

P h e l p s  Dodge),  t h i s  would i n f r i n g e  claims 2 ,  7 ,  9 ,  11,  and 12 o f  t h e  '170 

patent. ' '  (Memorandum O p i n i o n ,  pp. 23-24) T h e  Commission found i n  t h e  '52 

.case t h a t  A s a r c o  had u s e d  a f i r s t  roll p a s s  r e d u c t i o n  o f  g r e a t e r  t h a n  36 

p e r c e n t  . i n  i t s  system. (Memorandum O p i n i o n ,  p .  15.1 T h e  Commission a l s o  

fouud that  a s y s t e m  i m p o r t e d  f o r  Nassau/Gaston  would i n f r i n g e  t h e  '170 p a t e n t  

w i t h  l e s s  t h a n  36 p e r c e n t  r e d u c t i o n  t h r o u g h  t h e  d o c t r i n e  o f  e q u i v a l e n t s .  

(Memorandum O p i n i o n ,  pp. 15-16.) 

I n  the p r e s e n t  case,  the  ALJ found that t h e r e  i s  no r e a s o n  t o  b e l i e v e  

t h a t  Krupp would d i r e c t l y  i n f r i n g e  a n y  o f  the claims i n  i s s u e .  Id d o i n g  S O ,  
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s h e  a p p l i e d  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t e s t .  We a g r e e  w i t h  t h e  ALJ t h a t  

there i s  no r e a s o n  t o  b e l i e v e  t h a t  t h e  c l a i m s  a re  i n f r i n g e d .  We come t o  t h a t  

c o n c l u s i o n  a p p l y i n g  t h e  e v i d e n t i a r y  t h r e s h o l d  t h a t  w e  have e n u n c i a t e d  i n  t h i s  

case. T h e  Aw found t h a t  c l a i m s  7 and 9 would n o t  be  i n f r i n g e d  f o r  two 

r e a s o n s .  

c o m p l e t e l y  d e s t r o y e d  i n  t h e  p e r c e n t  second s t a n d ,  even i f  t h e  p e r c e n t  

F i r s t ,  i t  w a s  n o t  proved  t h a t  t h e  as-cast g r a i n  s t r u c t u r e  would b e  

r e d u c t i o n  was n o t  made. Second,  Sou thwi re  d i d  n o t  meet i t s  burden  of  showing 

t b a t  t h e  p e r c e n t  r e d u c t i o n  d e s t r o y s  o n l y  an. i n s i g n i f i c a n t  amount o f  as-cast 

g r a i n  s t r u c t u r e  s o  t h a t  t h e  second s t a n d  c o u l d  n o t  s u b s t a n t i a l l y  c o m p l e t e l y  

d e s t r o y  t h a t  s t r u c t u r e  i n  a s i n g l e  compress ion ,  r a t h e r  t h a n  i n  two s u c c e s s i v e  

c omp res s i o n  s . 
W i t h  r e g a r d  t o  c la im 11, t h e  ALJ found t h a t  there i s  no r e a s o n  t o  b e l i e v e  

t h e r e  i s  d i r e c t  i n f r i n g e m e n t  f o r  two r e a s o n s .  We a g r e e  w i t h  h e r  c o n c l u s i o n s .  

F i r s t ,  s i n c e  t h e  f i r s t  s t a n d  a p p e a r s  t o  d e s t r o y  a s i g n i f i c a n t  amount o f  t h e  

g r a i n  s t r u c t u r e ,  t h e  second s t a n d  would n o t  " s u b s t a n t i a l l y  c o m p l e t e l y "  d e s t r o y  

t b e  a s - c a s t  g r a i n  s t r u c t u r e  i n  a s i n g l e  compress ion .  Second,  t l a i m  11 

r e q u i r e s  t h a t  t h e  means f o r  d e s t r o y i n g  t h e  as-cast g r a i n  s t r u c t u r e  b e  between 

t h e  c a s t i n g  means and t h e  ho t - forming  means. I n  t h e  s y s t e m  d e s i g n e d  f o r  

Phe lps  Dodge, t h e  second r o l l  s t a n d ,  w h i c h  i s  d e s c r i b e d  as s u b s t a n t i a l l y  

comple te , ly  d e s t r o y i n g  t h e  g r a i n  s t r u c t u r e ,  i s  p a r t  - of t h e  ho t - fo rming  means. 

The Commission a l s o  a g r e e s  w i t h  t h e  ALJ w i t h  r e g a r d  t o  c la im 1 2 .  Claim 

12  s p e c i f i c a l l y  r e q u i r e s  a t  l e a s t  a 36 p e r c e n t  r e d u c t i o n  i n  " t h e  f i r s t  s t a n d  

of s a i d  r o l l i n g  m i l l . "  S i n c e  t h e  p e r c e n t  r e d u c t i o n  i n  t h e  P h e l p s  Dodge 
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s y s t e m  f u n c t i o n s  as a hot-working s t a n d ,  i t  must  be  c o n s i d e r e d  t o  b e  

s t a n d  of  t h e  r o l l i n g  m i l l .  T h e r e f o r e ,  t he re  i s  no r e a s o n  t o  b e l i e v e  

d i r e c t  i n f r i n g e m e n t  o f  claim 12.  

D o c t r i o e  o f  E q u i v a l e n t s  

t h e  f i r s t  

there  i s  

We a g r e e  w i t h  t h e  ALJ that  t he re  has been no showing o f  a r e a s o n  t o  

b e l i e v e  there i s  a v i o l a t i o n  of  s e c t i o n  337 u n d e r  t h e  d o c t r i n e  of  

e q u i v a l e n t s .  The a p p l i c a t i o n  of  t h e  d o c t r i n e  o f  e q u i v a l e n t s  t o  c la ims  7 and 9 

i s  l i m i t e d  by t h e  f i l e  wrapper  h i s t o r y  of t h e  p a t e n t .  S o u t h w i r e  may n o t  now 

claim a p p a r a t u s  t h a t  r e s u l t  i n  t h e  d e s t r u c t i o n  o f  t h e  d e n d r i t i c  s t r u c t u r e  i n  

more than  one r o l l  p a s s ,  hav ing  g i v e n  up any  such  c la im i n  o r d e r  t o  o b t a i n  t h e  

p a t e o t .  S o u t h w i r e ' s  d o c t r i n e  of  e q u i v a l e n t s  a rgument  must  f a i l  w i t h  r e g a r d  t o  

claims 11 and 12  f o r  t h e  same reason .  Even a c c e p t i n g  a rguendo  t h a t  S o u t h w i r e  

has m e t  t h e  t e s t  o f  Grave r  Tank and Mfg. v .  L i n d e  A i r  P r o d u c t s ,  339 U.S. 605 

(1950), t h a t  t h e  P h e l p s  Dodge sys tem would p e r f o r m  s u b s t a n t i a l l y  t h e  same 

f u n c t i o n  i n  s u b s t a n t i a l l y  t h e  same way t o  o b t a i n  s u b s t a n t i a l l y  t h e  same r e s u l t  

as t h e  a p p a r a t u s  d e s c r i b e d  i n  claims 11 and 12 ,  S o u t h w i r e ' s  argument  would 

s t i l l  f a i l  due  t o  t h e  f i l e  wrapper  h i s t o r y  of t h e  '170  p a t e n t ,  r e g a r d i n g  t h e  

'oeed f o r  a s i n g l e  compress ion .  

C a p a b i l i t y  t o  I n f r i n g e  

T h e  ALJ found t h a t  t h e  equipment  s o l d  t o  P h e l p s  Dodge i s  c a p a b l e  o f  

i o f r i n g i n g  t h e  '170 p a t e n t .  S p e c i f i c a l l y ,  she found t h a t  t h e  f i r s t  roll p a s s  

c o u l d  b e  r educed  below p e r c e n t  or opened c o m p l e t e l y  and t h e  m i l l  would 

c o n t i n u e  t o  work. T h e  Au a l s o  found t h a t  t h e  d i f f i c u l t i e s  t h a t  would b e  

e n c o u n t e r e d  by o p e n i n g  t h e  m i l l  or r e d u c i n g  t h e  p e r c e n t a g e  r e d u c t i o n  t a k e n  

would n o t  be s e r i o u s .  
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T h e  f a c t s  d e v e l o p e d  d u r i n g  t h i s  i n v e s t i g a t i o n  were d i f f e r e n t  i n  i m p o r t a n t  

r e s p e c t s  from t h e  h y p o t h e t i c a l  s i t u a t i o n  t h a t  w a s  p r e s e n t e d  t o  t h e  Commission 

d u r i n g  t h e  A d v i s o r y  Opin ion  P r o c e e d i n g  r e g a r d i n g  t h e  cease and d e s i s t  o r d e r s  

i s s u e d  i n  t h e  '52 case. Of p a r t i c u l a r  n o t e  i s  t h e  screwdown mechanism t h a t  

Krupp h a s  d e s i g n e d  f o r  t h e  Norwich sys tem.  I n  t h e  Adv i so ry  Op in ion  P r o c e e d i n g  

Krupp m a i n t a i n e d  t h a t  k e e p i n g  t h e  f i r s t  roll s t a n d  a t  a r e d u c t i o n  l e v e l  

w a s  impor t an t  f o r  t h e  o p e r a t i o n  of  t h e  m i l l .  I n  t h e  TEO p r e c e e d i n g ,  however ,  

t h e  ALJ found t h a t  i n  r e a l i t y  t h e  m i l l  c o u l d  be o p e r a t e d  w i t h o u t  d i f f i c u l t y  i f  

t h e  f i r s t  s t a n d  r e d u c t i o n  were reduced  t o  a low p e r c e n t a g e  or even t o  z e r o .  

Fu r the rmore ,  i t  w a s  n o t  c l e a r  from Krupp ' s  Adv i so ry  Opin ion  s u b m i s s i o n s  t h a t  

t h e  f i r s t  roll s t a o d  c o u l d  b e  a d j u s t e d  much more e a s i l y  t h a n  had been  t r u e  i n  

p r e v i o u s  m i l l s .  

i n d i c a t i o n  t h a t  t h e  c o p p e r  b a r  samples  t h a t  i t  p r e s e n t e d  were a n y t h i n g  o t h e r  

t n a n  normal tough p i t c h  c o p p e r .  

I n  t h e  Adv i so ry  Opin ion  P r o c e e d i n g ,  Krupp a l s o  gave  no 

We a g r e e  w i t h  t h e  ALJ t h a t ,  i f  t h e  m i l l  can b e  run  w i t h  l i g h t  r e d u c t i o n s  

o r  w i t h  t h e  f i r s t  roll s t a n d  c o m p l e t e l y  open ,  t h e r e  is r e a s o n  t o  b e l i e v e  t h a t  

t o e  Norwich s y s t e m  ( i n c l u d i n g  t h e  H a z e l e t t  c a s t e r )  i s  c a p a b l e  o f  i n f r i n g i n g  

t h e  '170 p a t e n t ,  and w e  a c c e p t  her recommendation t h a t  c a p a b i l i t y  o f  

i n f r i n g e m e n t h a s  been  shown. 

c a p a b i l i t y  of  i n f r i n g e m e n t  i s  Huck Mfg. Co. V ~ T e x t r o n ,  187  USPQ 388,. 408 (E.D. 

M i c n .  19751, i n  w h i c h  t h e  c o u r t  i n d i c a t e d  t h a t  for a m a n u f a c t u r e r  i n f r i n g e m e n t  

may b e  de t e rmined  by t h e  u s e  t o  which t h e  d e v i c e  may r e a s o n a b l y  be put or o f  

w h i c n  i t  i s  r e a s o n a b l y  c a p a b l e .  O t h e r  cases a l s o  ho ld  t h a t  an a p p a r a t u s  may 

be i n f r i n g i n g  w h e r e  it i s  c a p a b l e  o f  i n f r i n g i n g  when used  i n  a p r o p e r ,  

The l e a d i n g  modern case on t h e  d o c t r i n e  o f  
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o r d i n a r y ,  no rma l ,  and  e f f e c t i v e  way. As t h e  c o u r t  s t a t e d  i n  Hansen v .  

S i e b r i n g ,  142 USPQ 465,  472 (N.D. Iowa 1964) :  

It i s  c l ea r  t h a t  t h e  c a s e  comes s q u a r e l y  w i t h i n  t h e  r u l e  t h a t  one  
c a n n o t  make a machine  r e a d i l y  c a p a b l e  o f  b e i n g  a d j u s t e d  so  as t o  
i n f r i n g e  and t h e n  e s c a p e  i n f r i n g e m e n t  by a d d i n g  a l l e g e d  improvements  
which a re  i n  a c t u a l  p r a c t i c e  n o t  e f f e c t i v e  i n  a c h i e v i n g  t h e  r e s u l t  
t h e  machine  i s  e x p e c t e d  t o  a c h i e v e .  

I n  t h e  p r e s e n t  case t h e  f i r s t  r o l l  s t a n d  i s  r e a s o n a b l y  c a p a b l e  o f  b e i n g  

We a g r e e  a d j u s t e d  t o  c o o s t i t u t e  an  i n f r i n g i n g  component o f  t h e  '170 p a t e n t .  

w i t h  t h e  f i n d i n g s  o f  t h e  ALJ t h a t  t h e  problems o f  and 

o v e r f i l l i n g  w i l l  n o t  b e  s e r i o u s  problems i f  t h e  f i r s t  roll s t a n d  i s  a d j u s t e d  

t o  i n f r i n g e .  We a l s o  a g r e e  w i t h  t h , e  j u d g e  t h a t  t h e  m i l l  c o u l d  o p e r a t e  w i t h o u t  

t h e  f i r s t  roll s t a n d ,  s i n c e  t h e r e  i s  no e l e c t r i c a l  i n t e r l o c k  e x c e p t  d u r i n g  

s t a r t u p  of t h e  m i l l .  

A p a t e n t  b o l d e r  need  n o t  a lways  show s p e c i f i c  i n t e n t  on t h e  p a r t  o f  an 

a l l e g e d  i n f r i n g e r  i n  o r d e r  t o  show i n f r i n g e m e n t  u n d e r  t h e  c a p a c i t y - t o - i n f r i n g e  

d o c t r i n e .  S p e c i f i c a l l y ,  a showing of i n t e n t  o f  Krupp, t h e  a l l e g e d  i n f r i n g e r ,  

i s  n o t  n e c e s s a r y  w h e r e  S o u t h w i r e ,  t h e  p a t e n t  h o l d e r ,  can  show t h a t  t h e  

c a p a b i l i t y  of i n f r i n g i n g  u s e  i s  i n  t h e  normal  c o u r s e  of  usage .  I n  t h e  p r e s e n t  

case, t h e  f i r s t  roll p a s s  i s  e a s i l y  a d j u s t a b l e  t o  a s e t t i n g  t h a t  b r i n g s , t h e  

r o l l i n g  mill w i t h i n  t h e  s c o p e  o f  t h e  '170 p a t e n t .  The Commission f i n d s  

I t  r e a s o n  t o  b e l i e v e "  t h a t  t h e  Krupp a p p a r a t u s  i s  c a p a b l e  o f  i n f r i n g i n g  t h e  '170 

p a t e n t .  

C o n t r i b u t o r y  I n f r i n g e m e n t  

C o n t r i b u t o r y  i n f r i n g e m e n t  i n  domes t i c  p a t e n t  l a w  i s  p r o h i b i t e d  by 35 

U.S.C. 2 7 1 ( c ) ,  w h i c h  s t a t e s :  
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( c )  Whoever s e l l s  a component o f  a p a t e n t e d  machine ,  
m a n u f a c t u r e ,  combina t ion  or c o m p o s i t i o n ,  or a mater ia l  or a p p a r a t u s  
f o r  u s e  i n  p r a c t i c i n g  a p a t e n t e d  p r o c e s s ,  c o n s t i t u t i n g  a mater ia l  
p a r t  o f  t h e  i n v e n t i o n ,  knowing t h e  same t o  b e  e s p e c i a l l y  made or 
e s p e c i a l l y  a d a p t e d  f o r  u s e  i n  an  i n f r i n g e m e n t  o f  such  p a t e n t ,  and 
n o t  a s t a p l e  a r t i c l e  or commodity o f  commerce s u i t a b l e  f o r  
s u b s t a n t i a l  n o n i n f r i n g i n g  u s e ,  s h a l l  b e  l i a b l e  as a c o n t r i b u t o r y  
i n f r i n g e r .  

We f i n d  today  t h a t  there i s  r e a s o n  t o  b e l i e v e  t h a t  Krupp i s  s e l l i n g  a sys t em,  

a s u b s t a n t i a l  p o r t i o n  o f  w h i c h  w i l l  be  i m p o r t e d  i n t o  t h e  U.S., wh ich ,  when 

a s sembled ,  w i l l  i n f r i n g e  t h e  '170 p a t e n t .  

The ALJ found t h a t  there  i s  no r e a s o n  t o  b e l i e v e  t h a t  t h e r e  i s  

c o n t r i b u t o r y  i n f r i n g e m e n t  by Krupp i n  t h e  p r e s e n t  case b e c a u s e  t h e r e  has been 

no showing of t h e  e x i s t e n c e  o f  d i r e c t  i n f r i n g e m e n t .  The p o t e n t i a l  d i r e c t  

i n f r i n g e r  i n  t h e  p r e s e n t  c a s e , w o u l d  be  t h e  P h e l p s  Dodge C o r p o r a t i o n .  S i n c e  

t he  equipment  h a s  n o t  y e t  been impor t ed  and  set  u p ,  PheSps Dodge i s  n o t ,  i n  

t h e  ALJ's view,  a d i r e c t  i n f r i n g e r .  We f i n d ,  however ,  t h a t  t h e r e  i s  r e a s o n  t o  

b e l i e v e  t h a t  c o n t r i b u t o r y  i n f r i n g e m e n t  w i l l  o c c u r  i f  t h e  a p p a r a t u s  i n  q u e s t i o n  

a re  n o t  t e m p o r a r i l y  exc luded  from e n t r y .  The ALJ c o n c l u d e s  t h a t  t h e  

a d v a n t a g e s  t o  P h e l p s  Dodge o f  o p e r a t i n g  t h e  s y s t e m  i n  a n  i n f r i n g i n g  manner 

would be outweighed  by t h e  f a c t  t h a t  P h e l p s  Dodge would n o t  d e c i d e  t o  r i s k  a 

p a t e n t  i n f r i n g e m e n t  a c t i o n .  (R.D., p .  15.) R i s k  o f  a n  i n f r i n g e m e n t  a c t i o n  i s .  

a lways  i n v o l v e d  i f  a p a t e n t e d  a r t i c l e  i s  u s e d  i n  a n  i n f r i n g i n g  manner .  T h e  

i m p o r t a n t  q u e s t i o n  i s  w h e t h e r  t h e  t e c h n i c a l  b e n e f i t s  t o  P h e l p s  Dodge i n  

o p e r a t i n g  t h e  a p p a r a t u s  i n  an  i n f r i n g i n g  manner  ou twe igh  any  t e c h n i c a l  

d i s a d v a n t a g e s  t o  o p e r a t i n g  t h e  a p p a r a t u s  i n  t h a t  way. I f  i t  i s  l i k e l y  t h a t  

P b e l p s  Dodge w i l l  o p e r a t e  t h e  a p p a r a t u s  i n  an i n f r i n g i n g  manner t o  o b t a i n  an  

a d v a n t a g e ,  P h e l p s  Dodge may be  an  i n c i p i e n t  d i r e c t  i n f r i n g e r  of s e c t i o n  337. 

A t  tnis t i m e ,  S o u t h w i r e  has shown t h a t  t h e r e  i s  r e a s o n  t o  b e l i e v e  t h a t  P h e l p s  
e 
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Dodge will directly infringe the '170 patent and that Krupp will be a 

contributory infringer by selling components of a patented machine. 

Definition of the domestic iodustry 

The ALJ found that the domestic industry relates only to the manufacture 

of tbe rolling mill. - 
that the domestic industry consisted of the divisions of Southwire devoted to 

In the ' 5 2  investigation, the Commission had decided 

the development, sale, servicing, and licensing of the Southwire copper rod 

production system as well as the Southwire Machinery Division, Morgan 

Construction Co., and Machinery Assembly Corp. (MACORP), - 11 subcontractors 

wnich manufacture portions of the Southwire system. In making that 

'determination in the ' 5 2  case, the Commission said: 

In determining the scope of the industry in this case we have 
examined the realities of the marketplace. Complainant's SCR system 
competes directly with the Krupp Contirod system for sales of 
continuous copper rod production systems. The apparatus and method 
patents and the 14 trade secrets at issue are intimately related t o  
the sale of the complete system. That is to say, both the Krupp and 
the Southwire systems are sold as a "package" comprising apparatus 
components, licensing of patent and trade secret know-how, 
engineering and start-up operations and other technical assistance, 
etc. In addition, elements supplied by Southwire's subcontractors, 
Morgan and MACORP,  comprise an integral portion of this package. 
Accordingly, for us to segment the industry in this investigation, 
as Krupp would have us do, would ignore realities of the market for 
continuous copper rod production systems. 

We s,ee no reason to define the domestic industry in the present 

investigation to be any narrower in scope than in the '52 investigation. The 

realities of the marketplace remain the same regarding the sale of the copper 

rod production apparatus as a "package." Although the present investigation 

1/ There is evidence in the record of the present investigation that HACORP 
went out of business in 1979. 
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i n v o l v e s  one  p a t e n t ,  r a the r  t h a n  t h e  one  p a t e n t  and t w o  t r a d e  secre t s  found t o  

have been v i o l a t e d  i n  t h e  '52  case, t h e  m a r k e t p l a c e  i s  t h e  same; S o u t h w i r e ' s  

sys t em competes  w i t h  Krupp ' s  s y s t e m  f o r  sa les  o f  c o n t i n u o u s  c o p p e r  rod 

p r o d u c t i o n  a p p a r a t u s .  

I n j u r y  t o  t h e  Domest ic  I n d u s t r y  

The ALJ found t h a t  S o u t h w i r e  has n o t  shown t h a t  " immedia te  and 

s u b s t a n t i a l  ham" would o c c u r  i f  a temporary  e x c l u s i o n  o r d e r  i s  n o t  i s s u e d .  

We r e v e r s e  t h e  ALJ on t h e  i n j u r y  q u e s t i o n .  / 

The AW bases h e r  f i n d i n g  t h a t  t h e r e  i s  no immedia te  and s u b s t a n t i a l  

i n j u r y  on t h e  f a c t  t h a t  t h e  r e c o r d  d o e s  n o t  show t h a t  P h e l p s  Dodge would 

p u r c h a s e  a s y s t e m  f rom S o u t h w i r e  i f  a TEO i s  i s s u e d .  However, t h e  p u r p o s e  o f  

a t empora ry  e x c l u s i o n  o r d e r  i s  t o  m a i n t a i n  t h e  s t a t u s  quo pend ing  a 

d e t e r m i n a t i o n  on permanent  r e l i e f  by t h e  Commission. 

show t h a t  immedia te  and s u b s t a n t i a l  harm would o c c u r  i f  t h e  TEO i s  n o t  

i s s u e d .  It need  n o t  show, however ,  t h a t  i t  w i l l  d e r i v e  some p o s i t i v e  b e n e f i t  

i f  t h e  TEO i s  i s s u e d .  A s  Commissioners  A l b e r g e r  and B e d e l l  s t a t e d  i n  Luggage 

P r o d u c t s ,  t h e  r e l e v a n t  i n q u i r y  i s  " w i l l  s u b s t a n t i a l  i n j u r y  o c c u r  b e f o r e  t h e  

Commission i s  ab le  t o  a c t  on t h e  r e q u e s t - f o r  permanent  r e l i e f ? "  

S o u t h w i r e  must  t h e r e f o r e  

Sou thwi re  h a s  shown t h a t  i t  w i l l  s u f f e r  immedia te  and  s u b s t a n t i a l  h a m  i f  

t h e  TEO i s  n o t  i s s u e d .  The ALJ h a s  s t a t e d :  " I f  a TEO i s  n o t  i s s u e d ,  P h e l p s  

Dodge w i l l  r e c e i v e  d e l i v e r y  o f  t h e  Krupp sys t em from Norwich, and t h e  s a l e  

will be l o s t  i r r e t r i e v a b l y  t o  S o u t h w i r e  and Morgan." (R.D. ,  p. 22). There  i s  

- 

ample  e v i d e n c e  i n  t h e  r e c o r d  t h a t  t h e  sale of a s y s t e m  f o r  t h e  c o n t i n u o u s  

p r o d u c t i o n  of  c o p p e r  rod  i n  t h e  U n i t e d  S t a t e s  o c c u r s  i n f r e q u e n t l y .  Thus,  t h e  
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loss of even one  sa le  of a c o p p e r  rod  s y s t e m  would r e s u l t  i n  s u b s t a n t i a l  

l o s s e s  t o  t h e  d o m e s t i c  i n d u s t r y .  The re  i s  a l so  e v i d e n c e  on t h e  r e c o r d  t h a t  

t h e  i m p o r t a t i o n  o f  t h e  s y s t e m  f o r  P h e l p s  Dodge i s  now o c c u r r i n g .  T h e r e f o r e ,  

t h e  immediate  and s u b s t a n t i a l  h a r m  s t a n d a r d  s e t  by t h e  Commission i s  m e t  

h e r e .  

The E f f e c t  on KNDD 

Amoog t h e  f a c t o r s  t h a t  t h e  Commission c o n s i d e r s  i n  d e c i d i n g  w h e t h e r  t o  

g r a n t  temporary  r e l i e f  i s  t h e  e f f e c t  t h a t  t h e  r e l i e f  would have on o t h e r  

p a r t i e s .  Here t h e  e f f e c t  on Krupp would n o t  ou tweigh  t h e  immedia te  and 

s u b s t a n t i a l  h a r m  t h a t  would b e f a l l  S o u t h w i r e  i f  a TEO i s  n o t  i s s u e d .  

is c o n f i d e n t  t h a t  i t  w i l l  p r e v a i l  i n  t h e  f i n a l  d e t e r m i n a t i o n ,  i t  can  p o s t  t h e  

r e q u i s i t e  bond and t h e  a r t i c l e s  can be  d e l i v e r e d .  I f  i t  does  n o t  p o s t  t h e  

bond,  t h e  d e l a y  i n  c o m p l e t i n g  i t s  d e l i v e r i e s  i s  f a r  ou twe ighed  by t h e  harm t o  

S o u t h w i r e  i f  t h e  a p p a r a t u s  i s  impor t ed  i n t o  t h e  U n i t e d  S t a t e s .  

I f  Krupp 

E f f i c i e n t  and Economic ODera t ion  

I n  t h e  '52 case, t h e  Commission found t h a t  t h e  d o m e s t i c  i n d u s t r y  was 

e f f i c i e n t l y  aod e c o n o m i c a l l y  o p e r a t e d .  I n  t h e  p r e s e n t  c a s e ,  t h e  ALJ 

recommends t h a t  t h e  Commission f i n d  t h a t  t h e  d o m e s t i c  i n d u s t r y  r e m a i n s  

e f f i c i e n t l y  and e c o n o m i c a l l y  o p e r a t e d .  We a g r e e  w i t h  t h e  AIJ. No n e w  

e v i d e n c e  h.as been i n t r o d u c e d  t h a t  l e a d s  t o  t h e  c o n c l u s i o n  t h a t  t h e  d o m e s t i c  

i n d u s t r y  i s  n o t  e f f i c i e n t l y  and e c o n o m i c a l l y  o p e r a t e d .  

R e l i e f ,  Bonding,  ana  t h e  P u b l i c  I n t e r e s t  

R e l i e f  and Bonding 

S e c t i o n  337 a l l o w s  t h e  Commission t o  impose t empora ry  r e l i e f  w i t h  a 
c 

t empora ry  e x c l u s i o n  o r d e r  u n d e r  s e c t i o n  3 3 7 ( e )  o r  w i t h  a t empora ry  c e a s e  and 



d e s i s t  o r d e r  u n d e r  s e c t i o n  337( f ) .  A t  t h e  p r e s e n t  t i m e ,  i t  a p p e a r s  t h a t  a 

s u b s t a n t i a l  p a r t  o f  t h e ' r o l l i n g  m i l l  has y e t  t o  b e  i m p o r t e d  i n t o  t h e  U n i t e d  

S t a t e s .  Thus ,  i t  i s  o u r  judgment  t h a t  a t empora ry  e x c l u s i o n  o r d e r  w i l l  b e  an 

e f f e c t i v e  remedy, and t h u s  a c e a s e  and d e s i s t  o r d e r  a g a i n s t  Krupp w i l l  n o t  now 

b e  i s s u e d .  L/ 
S e c t i o n  3 3 7 ( e )  a l l o w s  e n t r y  i n t o  t h e  U n i t e d  S t a t e s  u n d e r  bond o f  goods  

t h a t  a re  s u b j e c t  t o  a t empora ry  e x c l u s i o n  o r d e r .  I n  t h e  p r e s e n t  c a s e ,  t h e  

Commission i s  s e t t i n g  a bond o f  100% o f  t h e  v a l u e  o f  t h e  r o l l i n g  m i l l .  

I n  t h e  p r e s e n t  case, t h e  o n l y  v i o l a t i o n  i n v o l v e s  t h e  r o l l i n g  m i l l ,  and  

t h e  o n l y  bond se t  i s  w i t h  r e g a r d  t o  t h a t  m i l l .  A h i g h e r  bond i s  needed  i n  

t h i s  case t h a n  i n  t h e  '52 case t o  o f f s e t  t h e  c o m p e t i t i v e  a d v a n t a g e  t h a t  Krupp 

e n j o y s  due  t o  t h e  f a c t  t h a t  a s i g n i f i c a n t  p a r t  o f  t h e  r o l l i n g  m i l l  a l r e a d y  h a s  

come i n t o  t h e  U.S. 

The P u b l i c  I n t e r e s t  

S e c t i o n  3 3 7 ( e )  s t a t e s  t h a t  r e l i e f  may b e  imposed u n d e r  t h a t  s u b s e c t i o n  

u n l e s s  t h e  Commission f i n d s ,  a f t e r  c o n s i d e r i n g  t h e  e f f e c t  o f  e x c l u s i o n  upon 

t h e  p u b l i c  h e a l t h  and w e l f a r e ,  c o m p e t i t i v e  c o n d i t i o n s  i n  t h e  U n i t e d  S t a t e s  

economy, t h e  p r o d u c t i o n  of l i k e  or d i r e c t l y  c o m p e t i t i v e  a r t i c l e s  i n  t h e  U n i t e d  

S t a t e s ,  and U n i t e d  S t a t e s  consumers ,  such  a r t i c l e s  s h o u l d  n o t  b e  e x c l u d e d .  

None o f  t h e  p u b l i c  i n t e r e s t  f a c t o r s  l i s t e d  i n  s e c t i o n  3 3 7 ( e )  p r e c l u d e s  

t h e  i m p o s i t i o n  of a TEO. Al though P h e l p s  Dodge a r g u e s  t h a t  t h e  p u b l i c  

1/ A cease and d e s i s t  o r d e r  a g a i n s t  P h e l p s  Dodge i s  n o t  p o s s i b l e  a t  t h i s  
time s i n c e  t h e y  were n o t  made a p a r t y  t o  t h i s  i n v e s t i g a t i o n  u n t i l  O c t o b e r  23 ,  
1980. We do n o t  rule o u t  t h e  p o s s i b i l i t y  of such  an o r d e r  i n  t h e  f u t u r e ,  
s i n c e  t h e  Commission o r d e r e d  P h e l p s  Dodge named as a p a r t y  t o  t h i s  
i n v e s t i g a t i o n  on Octobe r  23 ,  1980. The f o r m a l  n o t i c e  o f  t h a t  a c t i o n  v i 1 1  b e  
i s s u e d  shortly. 
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i n t e r e s t  would not b e  served by the loss of approximately 400 jobs  a t  i t s  

Norwich p l a n t ,  i t  i s  far from c l e a r  that  those jobs  w i l l  i n  f a c t  be l o s t  as a 

r e s u l t  o f  a TEO. IQ f a c t ,  it appears l i k e l y  t h a t  the Phelps Dodge plant w i l l  

be  b u i l t  i n  any event;  the only question i s  who supplies the r o l l i n g  m i l l  and 

a t  what c o s t .  I n  considering the p u b l i c  i n t e r e s t ,  the Commission must a l s o  

weigh the jobs t h a t  w i l l  be preserved i n  the domestic industry by the 

imposition o f  r e l i e f .  In t h i s  case  t h a t  f a c t o r  weighs i n  favor o f  imposition 

o f  r e l i e f .  F i n a l l y ,  as the Commission and the courts  have often held,  i t  i s  

i n  the p u b l i c  i n t e r e s t  t o  preserve the i n t e g r i t y  o f  laws protect ing domestic 

industry's  r i g h t s  t o  i n t e l l e c t u a l  property,  including the patent system o f  the 

U n i t e d  S t a t e s .  
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temporary r e l i e f .  The balancing o f  competing f a c t o r s  may be made a f t e r  the  

complainant has e s t a b l i s h e d  t h a t  there i s  reason t o  b e l i e v e  t h a t  there  i s  a 

v i o l a t i o n  o f  s e c t i o n  337. 

(2) My col leagues  c i t e  a passage 'from the l e g i s l a t i v e  h i s t o r y  t o  the 

e f f e c t  that  the Commission may grant,temporary r e l i e f  on the b a s i s  o f  l e s s  

evidence t h a n  would be required t o  grant permanent r e l i e f .  See S. Rept. - 
' 93-1298 (93d Cong., 2d s e s s . ) ,  1974, pp. 197-198. However, t h i s  language i s  

merely a recognit ion o f  the f a c t  that  the p a r t i e s  w i l l  not be a b l e  t o  submit 

as  mucb evidence i n  the i n i t i a l  three months o f  an i n v e s t i g a t i o n  as they m i g h t  

during the f u l l  twelve month period. Nothing i n  the l e g i s l a t i v e  h i s t o r y  

suggests t h a t  t h e  weight of the evideoce supportiug the complaint r e l a t i v e  t o  

t h a t  supporting the p o s i t i o n  of the respondent must change a s  the Commission 

turos i t s  a t t e n t i o n  from temporary r e l i e f  t o  permanent r e l i e f .  

(3) I n v e s t i g a t i o n s  uoder sect ion 337 are, by reason o f  t h e i r  one-year 

l i m i t a t i o n ,  expedit ious proceedings. Temporary r e l i e f  w i t h i n  t h a t  one-year 

period i s  c e r t a i o l y  extraordinary r e l i e f  and should b e  granted only where the 

complaioant has made a strong showing that  there  i s  reason t o  b e l i e v e  t h a t  

there is a v i o l a t i o n  o f  s e c t i o n  337. Moreover, my col leagues '  r e c i t a t i o n  o f  a 

relaxed standard o f  proof on the question o f  v i o l a t i o n  i n  t h i s  case  i s  
- _  

inconsis tent  w i t h  the determination o f  the Commission m a j o r i t y  i n  Certain 

S l i d e  Fastener S t r i n g e r s  And Machines and Componedts Thereof f o r  Producing 

Such S l ide  Fastener  S t r i n g e r s ,  Inv. No. 337-TA-85 (ITC 1980). There, the 

majority appeared t o  impose a higher standard o f  proof on the complainant w i t h  

respect  t o  v i o l a t i o n  and, thereby,  found no infringement o f  the '103 patent.  



CONCURRING OPINION OF COMMISSION MOORE 

G e n e r a l l y ,  I c o n c u r  w i t h  the o p i n i o n  o f  my c o l l e a g u e s  .- . and I a g r e e  that a 

t e m p o r a r y  e x c l u s i o n  o r d e r  s h o u l d  b e  i s s u e d .  However, I d i s a g r e e  w i t h  the 

f o l l o w i n g  c o n c l u s i o n s  i n  t h e i r  o p i n i o n :  (1) t h a t  t h e  " r e a s o n  t o  b e l i e v e "  

p a s s a g e  i n  s u b s e c t i o n  3 3 7 ( e )  o f  the T a r i f f  A c t  o f  1 9 3 0 ,  as amended, permits a 

f l e x i b l e  s t a n d a r d  f o r  the Commission 's  c o n s i d e r a t i o n  o f  a r e q u e s t  f o r  

t e m p o r a r y  r e l i e f ;  (2) that t h e  l e g i s l a t i v e  h i s t o r y  s u p p o r t s  such a f l e x i b l e  

s t a n d a r d ;  and ( 3 )  that  a c o m p l a i o a n t  may o b t a i n  t e m p o r a r y  r e l i e f  even though 

it b a s  showu L e s s  t h a n  a " p r e p o n d e r a n c e  o f  the e v i d e n c e "  t h a t  there is a 

v i o l a t i o n  o f  s e c t i o n  3 3 7 .  

(1) It i s  t r u e  t h a t  the F e d e r a l  c o u r t s  b a l a n c e  v a r i o u s  f a c t o r s  i n  

d e t e r m i n i n g  w b e t h e r  t o  g r a n t  t e m p o r a r y  r e l i e f .  Thus a Federal c o u r t  may g r a n t  

t e m p o r a r y  r e l i e f  even  though it does  n o t  a g r e e  w i t h  the movant on t h e  m e r i t s  

where the movant makes an u n u s u a l l y  s t r o n g  showing o f  i n j u r y .  F e d e r a l  c o u r t s ,  

t h e r e f o r e ,  have a f l e x i b l e  s t a n d a r d  i n  e v a l u a t i n g  the merits o f  a case f o r  the 

p u r p o s e  o f  c o n s i d e r i n g  t e m p o r a r y  r e l i e f .  LI 

F e d e r a l  c o u r t  and d o e s  n o t  have a f l e x i b l e  s t a n d a r d  when c o n s i d e r i n g  t e m p o r a r y  

However, the Commission i s  n o t  a 

. r e l i e f  by r e a s o n  o f  t h e  s t a t u t o r y  s t a n d a r d  e s t a b l i s h e d  i n  sec.  3 3 7 .  

S u b s e c t i o n  3 3 7 ( e )  r e q u i r e s  the Commission t o  answer the q u e s t i o n :  Is t h e r e  

reasOn t o  b e l i e v e  that a v i o l a t i o n  o f  s e c t i o n  3 3 7  e x i s t s ?  Only where the 

Commission c o n c l u d e s  that  t h e r e  i s  such r e a s o n  may it c o n s i d e r  the g r a n t i n g  o f  

1/ See Washington M e t r o p o l i t a n  Area T r a n s i t  Conrm. v .  H o l i d a y  Tours, 559 
F.lh 841, 8 4 3  (D.C.  C i r .  1 9 7 3 ) .  



I b e l i e v e  t h a t  

c o m p l a i n a n t  i n  

3 

the m a j o r i t y  r e q u i r e d  more e v i d e n c e  of  v i o l a t i o n  from the 

S t r i n g e r s ,  s u p r a ,  t h a n  i n  t h i s  i n v e s t i g a t i o n .  N e v e r t h e l e s s ,  

d e s p i t e  my c o l l e a g u e s '  i n v o c a t i o n  o f  a l esser  s t a n d a r d ,  t h e  c o m p l a i n a n t  h e r e  

has p r e s e n t e d  a p r e p o n d e r a n c e  o f  the e v i d e n c e  that  there i s  r e a s o n  t o  b e l i e v e  

t h a t  there i s  a v i o l a t i o n  o f  sect ion 3 3 7 .  

S u b s e c t i o n  3 3 7 ( e )  p r o v i d e s  that the Commission must have  a s i n g l e  

s t a n d a r d  when e v a l u a t i n g  the merits o f  a s e c t i o n  3 3 7  i n v e s t i g a t i o n  i n  the 

c o n t e x t  o f  a r e q u e s t  for t e m p o r a r y  r e l i e f .  M o r e o v e r ,  the s t a n d a r d  o f  p r o o f  

s h o u l d  b e  "a p r e p o n d e r a n c e  o f  the e v i d e n c e "  i n  v i e w  o f  the e x t r a o r d i n a r y  

n a t u r e  o f  the r e l i e f  r e q u e s t e d .  T h e r e f o r e ,  i n  my o p i n i o n ,  i t  is i n a p p r o p r i a t e  

and u n n e c e s s a r y  t o  o v e r t u r n  i n  any r e s p e c t  t h e  Commission 's  d e t e r m i n a t i o n s  i n  

C h i c o r y  Root--Crude and P r e p a r e d ,  I n v .  No. 337-TA-27 ( 1 9 7 6 )  and Certain 

Luggage P r o d u c t s ,  I n v .  No. 337-TA-39 ( 1 9 7 8 ) .  I n  t h i s  i n v e s t i g a t i o n ,  I 

d e t e r m i n e  that the c o m p l a i n a n t  has d e m o n s t r a t e d  by a p r e p o n d e r a n c e  o f  the 

e v i d e n c e  that there i s  a v i o l a t i o n  o f  s e c t i o n  3 3 7 ,  and t h a t  a t e m p o r a r y  

e x c l u s i o n  o r d e r  s h o u l d  b e  i s s u e d .  








