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CERTAIN ROTARY SCRAPING TOOLS 1 

I n v e s t i g a t i o n  No. 337-TA-62 

COMMISSION DETERMINATION,  O R D E R ,  AND O P I N I O N  

The U.S. I n t e r n a t i o n a l  Trade Commission conducted an i n v e s t i g a t i o n  under 

t h e  a u t h o r i t y  o f  s e c t i o n  337 o f  t h e  Tariff  Act o f  1930,  as amended (19 U.S.C. 

13371, of alleged u n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  ac t s  i n  t h e  

unau thor i zed  i m p o r t a t i o n  i n t o  o r  sa le  i n  t h e  United S t a t e s  o f  c e r t a i n  r o t a r y  

s c r a p i n g  t o o l s  by r e a s o n  o f  (1) t h e  in f r ingemen t  o f  U.S. Letters P a t e n t  No. 

3 ,958,294,  and ( 2 )  m i s l e a d i n g  packaging and /o r  d e c e p t i v e  a d v e r t i s i n g  o f  t h e  

imported rotary s c r a p i n g  t o o l s ,  i n c l u d i n g  t h e  s i m u l a t i o n  of c o m p l a i n a n t ' s  

trade dress. On Janua ry  9 ,  1980,  the  Commission unanimously determined t h a t  

there was a v i o l a t i o n  of s e c t i o n  337 and o r d e r e d  t h a t  r o t a r y  s c r a p i n g  t o o l s  

which i n f r i n g e  U.S. Letters P a t e n t  No. 3 ,958,294 be excluded from e n t r y  i n t o  

t h e  United States f o r  t h e  term of  t h a t  p a t e n t  ( u n t i l  May 25,  19931, u n l e s s  t h e  

i m p o r t a t i o n  is  l i c e n s e d  by t h e  p a t e n t  owner. 

The purpose o f  t he  Commission d e t e r m i n a t i o n  and o r d e r  which f o l l o w  i s  t o  

p rov ide  f o r  t h e  f i n a l  d i s p o s i t i o n  o f  t h e  Commission's i n v e s t i g a t i o n  on c e r t a i n  

r o t a r y  s c r a p i n g  t o o l s .  
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Determinat ion 

Having reviewed the  r e c o r d  compiled i n  t h i s  i n v e s t i g a t i o n ,  t h e  Commission 

on Janua ry  9 ,  1980, determined-- 

1. That w i t h  r e s p e c t  t o  eight o f  t h e  r e sponden t s  i n  t h i s  i n v e s t i g a -  

t i o n ,  L/ there is a v i o l a t i o n  o f  s e c t i o n  337 o f  t h e  Tariff  Act o f  1930, as 

amended, i n  t h e  i m p o r t a t i o n  and sale by the  owner, i m p o r t e r ,  c o n s i g n e e ,  or 

a g e n t  o f  e i t h e r ,  o f  r o t a r y  s c r a p i n g  t o o l s  which i n f r i n g e  U.S. Letters P a t e n t  

No. 3 ,958 ,294 ,  the e f fec t  or tendency o f  which i s  t o  s u b s t a n t i a l l y  i n j u r e  an 

i n d u s t r y ,  e f f i c i e n t l y  and economical ly  o p e r a t e d ,  i n  t h e  United S t a t e s ;  

2 .  That t h e  a p p r o p r i a t e  remedy f o r  such v i o l a t i o n  is t o  direct  t h a t  

r o t a r y  s c r a p i n g  t o o l s  manufactured abroad which i n f r i n g e  U.S. Letters P a t e n t  

No. 3,958,294 be excluded from e n t r y  i n t o  the United States for the  term o f  

s a i d  p a t e n t ,  e x c e p t  where such i m p o r t a t i o n  is  l i c e n s e d  by t h e  owner o f  s a i d  

pa t e n t  ; 

3. That, a f te r  c o n s i d e r i n g  t h e  e f fec t  o f  such e x c l u s i o n  upon t h e  p u b l i c  

h e a l t h  and welfare, c o m p e t i t i v e  c o n d i t i o n s  i n  t h e  U.S. economy, t h e  p roduc t ion  

of like or d i rec t ly  c o m p e t i t i v e  a r t i c l e s  i n  t h e  United States ,  and U.S. 

consumers,  such r o t a r y  s c r a p i n g  tools shou ld  be excluded from e n t r y  for t h e  

term of s a i d  p a t e n t ,  e x c e p t  where such i m p o r t a t i o n  is  l i c e n s e d  by t h e  owner o f  

sa id  p a t e n t ;  and 

4.  That  t h e  bond provided f o r  i n  s u b s e c t i o n  ( g ) ( 3 )  o f  s e c t i o n  337 o f  

t h e  Tariff Act o f  1930, as amended, be i n  t h e  amount of  484 p e r c e n t  a d  valorem 

1/ Those e i g h t  r e s p o n d e n t s  are as fo l lows :  C o l o n i a l  Tool Company, I n c . ;  
King I m p o r t s ,  L t d . ;  Dao Hung Manufacturing Co.; Eastman Sales Corp.; Boo Ping  
I n d u s t r i a l  Co., L t d . ;  V. Lee I n d u s t r i a l  Co., L t d . ;  Long Lee I n d r s t r i a l  Co,;  
and Chun Her Machinery Co. 
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o f  t h e  imported a r t i c l e  (ad  valorem t o  be 

402 o f  t h e  Tariff Act o f  1930 ,  as amended 

determined i n  accordance w i t h  sec. 

(19 U.S.C.  1401a)).  

Order 

Accordingly,  i t  is hereby ordered--  

1. That r o t a r y  s c r a p i n g  t o o l s  which i n f r i n g e  U.S. Letters P a t e n t  No. 

3,958,294 are excluded from e n t r y  i n t o  t h e  United States for t h e  term o f  s a i d  

p a t e n t ,  e x c e p t  where such i m p o r t a t i o n  is  l i c e n s e d  by t he  owner o f  s a i d  p a t e n t ;  

2. That  r o t a r y  s c r a p i n g  t o o l s  o r d e r e d  t o  be excluded from e n t r y  are 

e n t i t l e d  t o  e n t r y  i n t o  t h e  United States under bond i n  t h e  amount o f  484 

p e r c e n t  ad  valorem (ad  valorem t o  be  determined i n  accordance w i t h  sec. 402 o f  

t h e  Tariff  Act o f  1930,  as amended (19 U.S.C.  1 4 0 1 a ) )  from t h e  day a f t e r  t h i s  

o r d e r  is r e c e i v e d  by t h e  P r e s i d e n t  pu r suan t  t o  s e c t i o n  337(g )  o f  t h e  Tariff  

Act of 1930,  as amended, u n t i l  such time as t h e  P r e s i d e n t  n o t i f i e s  t h e  

Commission t h a t  he  approves  o r  d i s a p p r o v e s  t h i s  a c t i o n ,  b u t ,  i n  any e v e n t ,  n o t  

l a t e r  than  60 days a f t e r  the  date o f  r e c e i p t ;  

3. That  t h i s  o r d e r  be pub l i shed  i n  t h e  Fede ra l  Register and t h a t  t h i s  

o r d e r  and t h e  op in ion  i n  s u p p o r t  t h e r e o f  be s e r v e d  upon each p a r t y  o f  r e c o r d  

i n  t h i s  i n v e s t i g a t i o n  and upon t h e  U.S. Department of Health,  Educa t ion ,  and 

Welfare, t h e  U.S. Department o f  J u s t i c e ,  t h e  Fede ra l  Trade Commission, and t h e  

S e c r e t a r y  o f  t h e  T r e a s u r y ;  and 

4.  That  t h e  Commission may amend t h i s  o r d e r  a t  any time. 

By o r d e r  o f  t h e  Commission. 

I 

I s sued :  January 10,  1980 

~ 

See e t a r y  i. 





COMMISSION O P I N I O N  

P r o c e d u r a l  H i s t o r y  

The p r e s e n t  i n v e s t i g a t i o n  was i n s t i t u t e d  by  t h e  Commission on Janua ry  5 ,  

1979,  on t h e  basis  o f  a complaint  f i l e d  by Thompson Tool Company, I n c . ,  on 

December 5 ,  1978,  pu r suan t  t o  s e c t i o n  337 o f  t h e  Tariff  Act o f  1930 ,  as 

amended. The complaint  was amended on December 2 1 ,  1978,  and Janua ry  3 ,  

1979. 

Register o f  J anua ry  10 ,  1979 ( 4 4  F.R. 2206) .  

Notice  of  t h e  Commission's i n v e s t i g a t i o n  was pub i i shed  i n  t h e  F e d e r a l  

The amended compla in t  al leged u n f a i r  methods of compe t i t i on  and u n f a i r  

ac t s  i n  t h e  i m p o r t a t i o n  o f  c e r t a i n  r o t a r y  s c r a p i n g  t o o l s  i n t o  t h e  United 

States ,  o r  i n  t he i r  sa le ,  by r eason  o f  t h e  alleged coverage o f  such  r o t a r y  

s c r a p i n g  t o o l s  by t h e  claims o f  U.S. Letters P a t e n t  3 ,958,294 ( ' 294  p a t e n t )  

and by r eason  o f  m i s l e a d i n g  packaging a n d / o r  d e c e p t i v e  a d v e r t i s i n g  o f  t h e  

imported r o t a r y  s c r a p i n g  t o o l s ,  i n c l u d i n g  t h e  s i m u l a t i o n  o f  compla inan t ' s  

trade dress. The e f fec t  o r  tendency o f  t h e  u n f a i r  methods o f  compe t i t i on  and 

u n f a i r  ac t s  was alleged t o  d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  an i n d u s t r y ,  

e f f i c i e n t l y  and economical ly  o p e r a t e d ,  i n  t h e  United States.  Complainant 

r e q u e s t e d  both temporary and permanent e x c l u s i o n  o f  s a id  impor t s  from e n t r y  

i n t o  t h e  United S t a t e s .  Complainant f u r t h e r  r e q u e s t e d  a cease and des i s t  

o r d e r  p r o h i b i t i n g  mis l ead ing  packaging a n d / o r  d e c e p t i v e  a d v e r t i s i n g  o f  t h e  

imported r o t a r y  s c r a p i n g  t o o l s .  

The p a r t i e s  named as r e sponden t s  i n  t h e  n o t i c e  o f  i n v e s t i g a t i o n  were Dao 

Hung Manufactur ing Co.; C o l o n i a l  Tool Company, I n c . ;  Fay P r o d u c t s ;  John 

S t u r g e s  House, I n c . ;  King I m p o r t s ,  L t d . ;  Marco Hardware; and Caprice 

P roduc t s .  Only C o l o n i a l  Tool Company, I n c .  f i l e d  an answer t o  t h e  compla in t  
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w i t h i n  t h e  time p e r m i t t e d  under Commission ru les  210 .21 (a )  and 201.16(d)  (19 

CFR 210.21(a)  and 2 0 1 . 1 6 ( d ) ) .  A d d i t i o n a l l y ,  none o f  t h e  o t h e r  r e s p o n d e n t s  

named i n  t h e  o r i g i n a l  n o t i c e  o f  i n v e s t i g a t i o n  appeared or p a r t i c i p a t e d  as 

p a r t i e s  t o  the  i n v e s t i g a t i o n ,  

Upon i n s t i t u t i o n ,  t h i s  matter was referred t o  an A d m i n i s t r a t i v e  Law Judge 

( A L J ) .  A p r e l i m i n a r y  confe rence  was h e l d  on March 2 ,  1979,  a t  which time t h e  

compla inan t ' s  and the  Commission's i n v e s t i g a t i v e  a t t o r n e y  were p r e s e n t  as  well 

as a t t o r n e y s  r e p r e s e n t i n g  C o l o n i a l .  By t e l ephone  and by  l e t t e r  o f  J u l y  9 ,  

1979 ,  C o l o n i a l  gave n o t i c e  t h a t  i t  no l o n g e r  des i red  t o  c o n t e s t  t h e  

a l l e g a t i o n s  i n  t h e  i n v e s t i g a t i o n .  

I n  Motion 62-3 of March 7, 1979 ,  t h e  complainant  moved f o r  d e f a u l t  

a g a i n s t  a l l  non-appearing r e s p o n d e n t s  and requested,  t h a t  t h e y  b e  barred from 

a p p e a r i n g  a t  a l a te r  date and /o r  p a r t i c i p a t i n g  i n  f u r t h e r  p roceed ings  and t h a t  

e v i d e n t i a r y  s a n c t i o n s  be  imposed. The Commission i n v e s t i g a t i v e  a t t o r n e y  

j o i n e d  i n  c o m p l a i n a n t ' s  motion f o r  d e f a u l t .  C o l o n i a l  a l s o  s u p p o r t e d  such 

a c t i o n .  I n  an Order C e r t i f y i n g  Motions t o  Amend Complaint and G r a n t i n g  Motion 

f o r  Defau l t ,  d a t e d  A p r i l  1 6 ,  1979 ,  t h e  ALJ g r a n t e d  compla inan t ' s  motion f o r  

d e f a u l t  t o  t h e  e x t e n t  t h a t  t h e  non-appearing r e sponden t s  had waived t h e i r  

r i g h t s  t o  appear and c o n t e s t  t h e  a l l e g a t i o n s  o f  t h e  complaint  and n o t i c e  of 

i n v e s t i g a t i o n .  

After c o n s i d e r a t i o n  o f  Motions 62-1 and 62-2 by  t h e  complainant  t o  amend 

t h e  complaint  and Motion 62-4 by  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  t o  a d d  

Par t ies ,  t h e  ALJ on A p r i l  1 6 ,  1979,  recommended t h e  a d d i t i c h  o f  18 more 

r e s p o n d e n t s  t o  t h e  i n v e s t i g a t i o n  i n  t h e  above r e f e r e n c e d  Order C e r t i f y i n g  

Motions t o  Amend Complaint and G r a n t i n g  Motion fo r  Default .  I n  an addendum o f  
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May 29 ,  1979,  t h e  ALJ recommended t h e  a d d i t i o n  o f  two more r e s p o n d e n t s  named 

i n  t h e  r e f e r e n c e d  motions who had been o m i t t e d  from t h e  c e r t i f i c a t i o n .  On 

J u l y  1 3 ,  1979 ,  t h e  Commission o r d e r e d  t h a t  twenty a d d i t i o n a l  r e s p o n d e n t s  be 

added t o  t h e  n o t i c e  o f  i n v e s t i g a t i o n ,  t h a t  t h e  complaint  be amended t o  show 

f u r t h e r  l i t i g a t i v e  a c t i o n  i n f o r m a t i o n ,  and t h a t  t h e  complaint  be  f u r t h e r  

amended t o  show an e x p l a n a t o r y  s t a t e m e n t  as t o  economic data f i l e d  w i t h  t h e  

compla in t .  Notice  of t h e  Commission's amendment t o  t h e  supplemented complaint  

and n o t i c e  o f  i n v e s t i g a t i o n  was pub l i shed  i n  t h e  F e d e r a l  R e g i s t e r  of J u l y  18 ,  

1979 ( 4 4  F.R. 41972).  

The p a r t i e s  named as r e sponden t s  i n  t h e  F e d e r a l  Register n o t i c e  o f  J u l y  

18, 1979 ,  were Bandwagon, I n c . ,  Eastman Sales Corp.,  Boo P ing  I n d u s t r i a l  Co., 

L t d . ,  V .  Lee I n d u s t r i a l  Co., L t d . ,  Long Lee I n d u s t r i a l  Co., Best A s s o c i a t e s  

I n c . ,  Pay-N-Pak, Belknap Hardware, Bishop Hardware, Bradlees, P a n i d a ,  E legan t  

Worldwide Co., L t d . ,  Trans Sun (Taiwan) Corp.,  Robin & Lesl ie  Company, L t d . ,  

Chun Her Machinery I n d u s t r i a l  Co., L t d . ,  Fuerza I n t e r n a t i o n a l  Co., L t d . ,  Test 

Rite P r o d u c t s ,  C o l l i n s  T rad ing  Company, L t d . ,  Miramar C o r p o r a t i o n ,  L t d . ,  and 

Golden Mean Trad ing  Co., L td .  

A j o i n t  motion was f i l e d  by  t h e  complainant  and Commission i n v e s t i g a t i v e  

a t t o r n e y  on June 22,  1979,  Motion 62-5, f o r  a judgment b y  d e f a u l t  and /o r  f o r  

summary d e t e r m i n a t i o n  i n  f a v o r  o f  t h e  complainant  a g a i n s t  a l l  seven o f  t h e  

o r i g i n a l  r e sponden t s .  There were no e x c e p t i o n s  f i l e d  t o  t h e  motion. 

On J u l y  25 ,  1979,  a recommended d e t e r m i n a t i o n  was i s s u e d  by  t h e  ALJ t o  

t h e  e f fec t  t h a t  a f t e r  c o n s i d e r a t i o n  o f  t h e  j o i n t  motion f r summary 

d e t e r m i n a t i o n  f i l e d  by  t h e  complainant  and t h e  Commission's i n v e s t i g a t i v e  

a t t o r n e y ,  and s u p p o r t i n g  papers  submi t t ed  t h e r e w i t h ,  t h a t  t h e  motion be  

9 



g r a n t e d  as t o  s i x  of t h e  seven  o r i g i n a l l y  named re sponden t s  pu r suan t  t o  

Commission r u l e s  210.50 and 210.53 (19 CFR 210.50 and 210.53).  The motion was 

den ied  as t o  r e sponden t  C a p r i c e  P roduc t s  by r eason  of  a f i n d i n g  o f  d e f e c t i v e  

s e r v i c e  on t h a t  p a r t y .  The ALJ recommended i n  h i s  d e t e r m i n a t i o n  t h a t  t h e  

Commission f i n d  s i x  r e s p o n d e n t s  i n  v i o l a t i o n  o f  s e c t i o n  337 o f  t h e  Tariff  Act 

Of  1930 ,  as  amended (19 U.S.C. 13371, i n  t h e  unau thor i zed  i m p o r t a t i o n  o f  

c e r t a i n  r o t a r y  s c r a p i n g  t o o l s  i n t o  t h e  United S t a t e s ,  or i n  t h e i r  sa le ,  by 

r e a s o n  o f  t h e  coverage o f  such t o o l s  by t h e  '294 p a t e n t  and a d d i t i o n a l l y  as t o  

f i v e  o f  such r e s p o n d e n t s ,  by r e a s o n  o f  m i s l e a d i n g  packaging and /o r  d e c e p t i v e  

a d v e r t i s i n g  of t h e  imported r o t a r y  s c r a p i n g  t o o l s ,  i n c l u d i n g  t h e  s i m u l a t i o n  o f  

c o m p l a i n a n t ' s  trade dress. It was t h e  recommendation o f  t he  ALJ t h a t  t h e  

effect  o r  tendency o f  such ac t s  was t o  d e s t r o y  or i n j u r e  s u b s t a n t i a l l y  an 

i n d u s t r y ,  e f f i c i e n t l y  and economica l ly  o p e r a t e d  i n  t h e  United States.  

Pur suan t  t o  Commission r u l e  210.54 (19 C.F.R. 210.541, t h e  Commission 

i n v e s t i g a t i v e  a t t o r n e y  on August 6 ,  1979,  f i l e d  e x c e p t i o n s  t o  t h e  A L J ' s  

recommendation t h a t  s e r v i c e  on Capr i ce  was i n a d e q u a t e  and t h a t  there  was no 

e s t a b l i s h m e n t  o f  s u b s t a n t i a l  i n j u r y ,  or a tendency t o  i n j u r e .  The f u r t h e r  

p o s i t i o n  o f  t he  i n v e s t i g a t i v e  a t t o r n e y  was t h a t  t h e  p rev ious  t rade  dress o f  

t h e  r e sponden t  C o l o n i a l  Tool Company, I n c .  was l i t e r a l l y  i d e n t i c a l  t o  t h e  

compla inan t ' s  and t h a t  C o l o n i a l ' s  subsequen t  trade dress was s u b s t a n t i a l l y  

similar. I n  a mailgram r e c e i v e d  on August 7 ,  1979,  t h e  complainant  no ted  

e x c e p t i o n  t o  t h e  A L J ' s  recommendation o f  a lack  o f  s e r v i c e  on Caprice and 

s ta ted t h a t  t h e  trade dress of C o l o n i a l  and Dao Hung was s u b s t a n t i a l l y  similar 

t o  t h a t  o f  r e sponden t ;  a memorandum i n  s u p p o r t  t h e r e o f  was r e c e i v e d  on August 

1 6 ,  1979,  and attached an a f f i d a v i t  conce rn ing  t h e  matter o f  s e r v i c e .  
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On August 1 7 ,  1979, a j o i n t  motion,  Motion 62-6 was f i l e d  by t h e  

complainant  and Commission i n v e s t i g a t i v e  a t t o r n e y  f o r  judgment by  d e f a u l t  

and /o r  f o r  summary d e t e r m i n a t i o n  as t o  t he  twenty p a r t i e s  added t o  t h e  

i n v e s t i g a t i o n  by t h e  Commission on J u l y  1 3 ,  1979,  on t h e  basis  o f  t h e  f a i l u r e  

o f  any o f  t h e  parties t o  respond t o  t h e  n o t i c e  o f  i n v e s t i g a t i o n  and t h e  

compla in t .  I n  h i s  recommended d e t e r m i n a t i o n  o f  September 18 ,  1979 ,  t h e  A L J  

recommended t h a t  t h e  j o i n t  motion for summary d e t e r m i n a t i o n  be g r a n t e d  as to  

a l l  twenty a d d i t i o n a l  r e sponden t s  and t h a t  t hey  b e  determined t o  b e  i n  

v i o l a t i o n  o f  s e c t i o n  337 o f  t h e  Tariff  Act o f  1930,  as amended, by r e a s o n  o f  

t h e i r  unau thor i zed  i m p o r t a t i o n  and s a l e  i n  t h e  United States o f  t h e  accused 

r o t a r y  s c r a p e r s  i n f r i n g i n g  t h e  '294 p a t e n t .  The j o i n t  motion o f  t h e  

Commission i n v e s t i g a t i v e  a t t o r n e y  and t h e  complainant  excep ted  these twenty 

r e s p o n d e n t s  from t h e  i s s u e s  o f  trade dress a p p r o p r i a t i o n  and fa l se  

a d v e r t i s e m e n t .  

The complainant  had o r i g i n a l l y  r e q u e s t e d  bo th  temporary and permanent 

e x c l u s i o n  o f  i m p o r t s  from e n t r y  i n t o  t h e  United States.  I n  a p r e l i m i n a r y  

c o n f e r e n c e ,  however, h e l d  b e f o r e  t h e  ALJ on March 2 ,  1979,  counse l  f o r  t h e  

complainant  waived t h e  r e q u e s t  f o r  a temporary e x c l u s i o n  o r d e r .  I n  a d d i t i o n  

t o  t h e  e x c l u s i o n  o f  t h e  accused r o t a r y  s c r a p e r s ,  t h e  complaint  o f  t h e  Thompson 

Tool Co. asked t h e  Commission t o  i s s u e  a cease and d e s i s t  o r d e r  d u r i n g  t h e  

pendency o f  t h e  i n v e s t i g a t i o n  p r o h i b i t i n g  t h e  improper u s e  o f  m i s l e a d i n g  

packaging and /o r  a d v e r t i s i n g  designed t o  confuse  t h e  p u b l i c  as t o  t h e  o r i g i n  

o f  t h e  p roduc t .  



A n o t i c e  o f  Commission procedure on t h e  P r e s i d i n g  Off icer ' s  recommended 

d e t e r m i n a t i o n s  and r e l i e f ,  bonding,  and t h e  p u b l i c  i n t e r e s t ,  and o f  t h e  

s c h e d u l e  for f i l i n g  w r i t t e n  submiss ions  was p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  

on December 21 ,  1979 ( 4 4  F.R. 75739) .  A submission i n  r e sponse  t h e r e t o  was 

f i l e d  by t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  and b r i e f  comment was o f f e r e d  

by t h e  complainant .  

The I s s u e  of V i o l a t i o n  

Under s e c t i o n  337, t h e  Commission must determine whether there  is a 

v i o l a t i o n  o f  t h a t  s t a t u t e  a n d ,  if there i s ,  w h a t  s t a t u t o r y  remedy, i f  a n y ,  is 

a p p r o p r i a t e .  P r o v i s i o n  f o r  a bond must a l s o  be made f o r  a p p l i c a t i o n  a g a i n s t  

a p p r o p r i a t e  impor t s  d u r i n g  the  p e r i o d  o f  P r e s i d e n t i a l  review.  

Having cons ide red  t h e  A L J ' s  recommended d e t e r m i n a t i o n ,  t h e  i n f o r m a t i o n  of 

r e c o r d ,  i n c l u d i n g  t h e  e x h i b i t s  o f  t h e  compla inan t ' s  product  and t h e  two 

e x h i b i t s  o f  r e c o r d  o f  t h e  r e s p o n d e n t s  p r o d u c t s ,  we have determined t h a t  there 

are u n f a i r  methods o f  c o m p e t i t i o n  and u n f a i r  acts  by Co lon ia l  Tool Company, 

Pnc.,  King I m p o r t s ,  L t d . ,  Dao Hung I n d u s t r i a l  Co., L t d . ,  Eastman Sales Corp.,  

Boo Ping  I n d u s t r i a l  Co., L t d . ,  V .  Lee I n d u s t r i a l  Co., L t d . ,  Long Lee 

I n d u s t r i a l  Co., and Chun Her Machinery Co., i n  t h e  i m p o r t a t i o n  o r  sa l e  by  t h e  

owner, i m p o r t e r ,  c o n s i g n e e ,  o r  t h e  a g e n t  o f  e i t h e r ,  o f  a r t i c l e s  t h a t  i n f r i n g e  

U.S. Letters P a t e n t  No. 3 ,958 ,294 ,  and t h a t  t h e  e f f e c t  o r  tendency o f  such 
, 

methods and ac t s  i s  t o  d e s t r o y  o r  s u b s t a n t i a l l y  i n j u r e  an i n d u s t r y ,  

e f f i c i e n t l y  and economical ly  o p e r a t e d  i n  t h e  United States.  1/ The Commission - 

I 

1/ Vice Chairman Alberger  and Commissioner S t e r n  further' determined as 
foi-lows: 
v i o l a t i o n  by any r e sponden t  by r eason  o f  m i s l e a d i n g  l a b e l i n g  o r  d e c e p t i v e  
a d v e r t i s i n g . "  

"1 a l s o  de t e rmine  t h a t  there i s  i n s u f f i c i e n t  ev idence  t o  e s t a b l i s h  a 
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a d o p t s  t h e  f i n d i n g s  o f  fac t  and c o n c l u s i o n s  o f  law recommended b y  t h e  ALJ t o  

t h e  e x t e n t  t h e y  are n o t  i n c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  

Motions f o r  d e f a u l t .  

The f i n d i n g s  o f  fact  and c o n c l u s i o n s  o f  law o f  t h e  ALJ form a 

recommendation t o  t h e  Commission as t o  t h e  d i s p o s i t i o n  of  t h e  i n v e s t i g a t i o n .  

The e f f e c t  o f  g r a n t i n g  a d e f a u l t  motion is  t o  a u t h o r i z e  t h e  ALJ  " t o  create 

c e r t a i n  p rocedura l  d i s a b i l i t i e s  f o r  t h e  d e f a u l t i n g  p a r t y  and t o  e n t e r t a i n ,  

w i t h o u t  o p p o s i t i o n ,  proposed f i n d i n g s  and c o n c l u s i o n s  based upon s u b s t a n t i a l ,  

r e l i ab le  and p r o b a t i v e  ev idence  which would s u p p o r t  a recommended 

d e t e r m i n a t i o n . f 1  21 The Commission bases i ts  f i n a l  d e t e r m i n a t i o n  on i ts  own 

rev iew o f  t h e  r e c o r d  as well as t h e  recommended d e t e r m i n a t i o n  o f  t h e  A L J .  A 

complainant  is n o t ,  t h e r e f o r e ,  p e r m i t t e d  " t o  r e l y  s o l e l y  upon t h e  a l l e g a t i o n s  

o f  its complaint  t o  s u p p o r t  an a f f i r m a t i v e  d e t e r m i n a t i o n .  

deleted)" - 31 

( f o o t n o t e  

S e c t i o n  210.53 o f  Commission r u l e s  (19 CFR 210.53) i n d i c a t e s  t h a t  t h e  

p r e s i d i n g  o f f i c e r ' s  f i n d i n g s  o f  fact  and c o n c l u s i o n s  o f  law c o n s t i t u t e  a 

recommendation. T h i s  recommendation under t h e  A d m i n i s t r a t i v e  Procedure Act 

( t o  which s e c t i o n  337 p roceed ings  are s u b j e c t )  must b e  based upon " r e l i a b l e ,  

p r o b a t i v e ,  and s u b s t a n t i a l  evidence."  5 U.S.C. 5 5 6 ( d ) .  

The ALJ i n  t h i s  i n v e s t i g a t i o n  recommended t o  t h e  Commission t h a t  i t  make 

an a f f i r m a t i v e  d e t e r m i n a t i o n  w i t h  r e s p e c t  t o  twenty-s ix  o f  t h e  twenty-seven 

- -  21 See Commission Opinion i n  Support  o f  Orders Te rmina t ing  C e r t a i n  
Respondents,  D e c l a r i n g  t h i s  Matter More Complicated,  and Fernanding T h i s  Matter 
f o r  F u r t h e r  P roceed ings ,  i n  C e r t a i n  Elec t r ic  Slow Cookers,  I n v .  No. 337-TA-42, 
a t  6 ;  C e r t a i n  Attache Cases, Inv .  No. 337-TA-49, USITC Pub. 955;  and C e r t a i n  
Novelty Glasses, I n v .  No. 337-TA-55, USITC Pub. 991. 
- 3 /  C e r t a i n  Elec t r ic  Slow Cookers ,  s u p r a  n .2 ,  a t  7 .  
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re sponden t s  as t o  v i o l a t i o n s  o f  s e c t i o n  337 by r eason  of in f r ingemen t  o f  t h e  

p a t e n t  and w i t h  r e s p e c t  t o  f i v e  of t h e  27 r e sponden t s  by r eason  of m i s l e a d i n g  

packaging and /o r  d e c e p t i v e  a d v e r t i s i n g  o f  t h e  imported r o t a r y  s c r a p i n g  t o o l s ,  

i n c l u d i n g  t h e  s i m u l a t i o n  o f  compla inan t ' s  trade dress .  

recommendation o f  t h e  ALJ t h a t  t h e  e f f ec t  o r  tendency o f  such a c t s  was t o  

d e s t r o y  or i n j u r e  s u b s t a n t i a l l y  an  i n d u s t r y ,  e f f i c i e n t l y  and economica l ly  

o p e r a t e d  i n  t h e  United S t a t e s .  

V a l i d i t y  o f  t h e  P a t e n t  

It  was t h e  f u r t h e r  

The '294 p a t e n t  i n  t h i s  i n v e s t i g a t i o n  was i s s u e d  on May 25 ,  1976,  based 

upon a p p l i c a t i o n  S e r i a l  No. 500,031 f i l e d  August 23 ,  1974. The p a t e n t  was 

a s s i g n e d  t o  t h e  Complainant by t h e  named i n v e n t o r ,  David E. Thompson, by 

v i r t u e  of an  Assignment d a t e d  March 1 4 ,  1977,  recorded i n  t h e  United States  

P a t e n t  and Trademark Office. 

The ALJ i n  h i s  recommended d e t e r m i n a t i o n s  o f  summary judgment based on 

j o i n t  Motions 62-5 and 62-6 found t h a t  there  b e i n g  no ev idence  offered t o  t h e  

c o n t r a r y ,  t h e  '294 p a t e n t  is  presumed v a l i d  pu r suan t  t o  35 U.S.C. 282. 

The r e sponden t ,  Co lon ia l  Tool Co. i n  i ts  i n i t i a l  answer t o  t h e  compla in t  

claimed t h a t  t h e  Thompson p a t e n t  was i n v a l i d ,  v o i d ,  and unenfo rceab le  f o r  a 

v a r i e t y  o f  r e a s o n s ,  i n c l u d i n g  i n  p a r t  a lack of n o v e l t y ,  t h a t  t he  claimed 

inven t ion  had been p a t e n t e d  or d e s c r i b e d  i n  a p r i n t e d  p u b l i c a t i o n  i n  t h i s  

coun t ry  f o r  more than  one yea r  p r i o r  t o  the  a p p l i c a t i o n ,  t h a t  t h e  d i f f e r e n c e s  

between t h e  s u b j e c t  matter and t h e  p r i o r  a r t  are such  t h a t  t h e  s u b j e c t  matter 

as a whole would have been obv ious ,  t o  one s k i l l e d  i n  t h e  a r t ,  and t h a t  t h e  

s p e c i f i c a t i o n  of  t h e  p a t e n t  does n o t  c o n t a i n  a w r i t t e n  d e s c r i p t i o n  of t he  

a l l e g e d  i n v e n t i o n  or t h e  manner and p rocess  o f  making and u s i n g  i t ,  i n  such  
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c lear ,  c o n c i s e  and e x a c t  terms as t o  e n a b l e  any person s k i l l e d  i n  t h e  a r t  t o  

make and u s e  t h e  alleged i n v e n t i o n .  

I n  Motion 62-5 ( f i l e d  June 22, 1979) i t  was s ta ted  i n  p a r t  by  the  

complainant  and the  Commission i n v e s t i g a t i v e  a t t o r n e y  as fo l lows :  

Neither the  complainant  n o r  the  Commission i n v e s t i g a t i v e  a t t o r n e y  is 
aware o f  any p r i o r  a r t  which has been found which is more p e r t i n e n t  
t han  t h a t  c o n s i d e r e d  by t h e  p a t e n t  examiner i n  t h e  c o u r s e  o f  t h e  
p r o s e c u t i o n  o f  t h e  a p p l i c a t i o n  f o r  the  '294 p a t e n t .  A s  a 
consequence,  t h e  s t a t u t o r y  presumption o f  v a l i d i t y  t o  which e v e r y  
United States p a t e n t  is e n t i t l e d  is n o t  o n l y  unimpaired b u t  
s t r e n g t h e n e d .  

I n  t h e  absence  o f  any clear and conv inc ing  ev idence  s u b m i t t e d  t o  

c o n t r o v e r t  t he  v a l i d i t y  o f  t h e  p a t e n t ,  we agree w i t h  t h e  ALJ  t h a t  t h e  

g t a t u t o r y  'presumption o f  v a l i d i t y  must p r e v a i l .  (35 U.S.C. 282). 

Domest ical ly  manufactured p roduc t  reads on t h e  p a t e n t .  

The d o m e s t i c a l l y  manufactured r o t a r y  s c r a p e r  - 4/ o f  t h e  compla inan t ,  

Thompson Tool Co., is a t o o l  made f o r  a t t a c h m e n t  t o  a hand h e l d  e l ec t r i c  

4/ The Thompson e x h i b i t  t o o l s  are composed i n  p a r t  o f  two metal p l a t e s  
approx ima te ly  3 i n c h e s  i n  diameter which are approx ima te ly  1-1/411 a p a r t  and 
d i r e c t l y  i n  l i n e  w i t h  each o t h e r .  The p l a t e s  are  h e l d  i n  p o s i t i o n  by a c e n t e r  
s h a f t  which e x t e n d s  a b o u t  1" from one o f  t h e  p l a t e s  ( t h e  t o p  p l a t e )  and by 6 
p o s t s  o r  s h a f t s  l o c a t e d  e q u i d i s t a n t  from each o t h e r  n e a r  t h e  p e r i p h e r y  o f  t h e  
p l a t e .  
referred t o  as a "hub". 

s i x  groups o f  wire f i n g e r s .  Each group is attached i n  a row t o  one o f  t he  s i x  
p o s t s ,  Each wire of a group is  wound around one o f  t h e  p e r i p h e r a l  p o s t s  t o  
s e c u r e  t h e  wire, t o  g i v e  i t  f l e x i b i l i t y ,  and t o  a l l o w  it  t o  p i v o t  back and 
f o r t h  on such  p o s t  t o  a l i m i t e d  e x t e n t .  With t h e  tool r e s t i n g  on its back 
p la te  i n  f r o n t  o f  t h e  o b s e r v e r ,  u s i n g  t h e  p o s t  n e a r e s t  as t h e  f o c a l  p o i n t ,  
each wire of t h i s  p o s t  group e x t e n d s  w i t h i n  t h e  Ifhub" a d i s t a n c e  of 
approx ima te ly  l", v e e r i n g  o f f  t o  t h e  right a t  what  is a lmos t  a r i g h t  a n g l e  t o  
t h e  l e n g t h  o f  the  wire o u t s i d e  t h e  lfhublt. 
is  moved t o  t he  l e f t ,  such movement is r e s t r a i n e d  by t h e  p o s t  immediately t o  
t h e  r i g h t .  As the  t o o l  is r o t a t e d  c lockwise  ( l e f t )  t h e  r e s t r a i n i n g  p o s t  
immediately t o  t h e  r i g h t  o f  t h e  bottommost p o s t  is i n  a d i r e c t i o n  o p p o s i t e  t o  

These p l a t e s  w i t h  the c e n t e r  s h a f t  and s i x  connec t ing  p o s t s  are 

There e x t e n d  from t h e  p e r i p h e r y  o f  the  "hub" ( a b o u t  2-1/211 a t  a n  a n g l e )  

When t h e  o u t s i d e  l e n g t h  o f  the  wire 

( f o o t n o t e  c o n t i n u e d )  
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d r i l l .  It  is  i n t e n d e d  t o  c l e a n ,  p o l i s h  and a n n e a l  and t o  remove s u r f a c e  

l a y e r s  from a work surface s u c h  as l a y e r s  o f  p a i n t ,  r u s t ,  welding sca le ,  

metallic p l a t i n g  o r  o x i d e s  w i t h o u t  gouging t h e  work s u r f a c e .  

o r  

Based on examinat ion of  two e x h i b i t s  o f  t h e  Thompson r o t a r y  s c r a p i n g  

t o o l s ,  t h e  Commission de te rmines  t h a t  these a r t i c l e s  read on each o f  t h e  three 

claims of  t h e  p a t e n t .  

In f r ingemen t  

I n  an a f f i d a v i t  o f  June 2 1 ,  1979,  David E. Thompson, t h e  i n v e n t o r  o f  t h e  

r o t a r y  s c r a p i n g  t o o l  covered by t h e  '294 p a t e n t ,  showed a cut-away drawing as  

r e p r e s e n t a t i v e  o f  t he  r o t a r y  s c r a p i n g  t o o l s  o f  C o l o n i a l ,  King I m p o r t s ,  L t d . ,  

and Fay P roduc t s .  The a f f i a n t  s t a t ed  t h a t  t h e  p roduc t s  o f  C o l o n i a l ,  King 

I m p o r t s ,  L t d . ,  and Fay P r o d u c t s  are  f u n c t i o n a l l y  i d e n t i c a l  t o  t h e  p r o d u c t s  

manufactured by Thompson. Thus,  i t  was s t a t ed ,  these p roduc t s  read on t h e  

c l a i m s  of  t h e  p a t e n t  i n  a manner l i t e r a l l y  i d e n t i c a l  t o  t h a t  o f  t h e  p roduc t s  

o f  t h e  complainant .  

I n  a d d i t i o n ,  t h e  a f f i d a v i t  s tated t h a t  there  was p e r s o n a l  examinat ion o f  

c e r t a i n  o t h e r  r e s p o n d e n t s '  p r o d u c t s  which read on t h e  claims o f  t h e  '294 

p a t e n t  i n  a manner l i t e r a l l y  i d e n t i c a l  t o  t h e  manner i n  which  t h e  Thompson 

Tool Co, product  reads on the  p a t e n t .  I t  was f u r t h e r  s ta ted by t h e  a f f i a n t  

t h a t  t o  t h e  bes t  o f  h i s  knowledge and b e l i e f  a l l  r o t a r y  s c r a p i n g  t o o l s  

manufactured i n  Taiwan o r  Hong Kong and expor t ed  t o  t h e  U n i t e d  S t a t e s  are  

i d e n t i c a l  t o  t h e  above referred t o  r o t a r y  scrapers and would t h e r e f o r e  read on 

t h e  '294 p a t e n t .  I 

( f o o t n o t e  c o n t i n u e d )  
t h e  r o t a t i o n  of  t h e  t o o l .  The r e s t r a i n i n g  means p reven t s  t h e  w i r e s  from 
e x t e n d i n g  f u l l y  r a d i a l l y  by r eason  o f  t h e  c e n t r i f u g a l  f o r c e  o f  t h e  r a p i d l y  
r o t a t i n g  t o o l .  
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The ALJ made no f i n d i n g s  based on t h e  two impor t ed  t o o l  e x h i b i t s  o f  

r e c o r d  b u t  a c c e p t e d  t h e  Thompson a f f i d a v i t  as e s t a b l i s h i n g  i n f r i n g e m e n t .  

Where p h y s i c a l  samples  o f  a l l e g e d l y  i n f r i n g i n g  a r t i c l e s  are r e a d i l y  a v a i l a b l e  

as t h e y  were i n  t h i s  case, i t  is t h e  o p i n i o n  o f  t he  Commission t h a t  such 

shou ld  be s u b m i t t e d  i n t o  t h e  r e c o r d  as e x h i b i t s .  51 I n  a motion f o r  summary 

d e t e r m i n a t i o n  where r e s p o n d e n t s  are i n  d e f a u l t ,  i t  is n e c e s s a r y  f o r  t h e  

complainant  t o  i n t r o d u c e  r e a s o n a b l y  a v a i l a b l e  ev idence  s u f f i c i e n t  t o  e s t a b l i s h  

a -- prima facie v i o l a t i o n .  We de te rmine  t h a t  t he  f i n d i n g s  o f  t h e  ALJ based on 

a n  unsupported a f f i d a v i t  w i t h o u t  e x h i b i t s  o f  t h e  merchandise are n o t  

a c c e p t a b l e  f o r  e s t a b l i s h i n g  in f r ingemen t .  Rather, based  on examinat ion of t h e  

p h y s i c a l  e x h i b i t s  o f  r e c o r d  of King I m p o r t s ,  L t d .  and C o l o n i a l  Tool Company, 

I n c . ,  i t  is  determined t h a t  t h e s e  two e x h i b i t s  read on each o f  t h e  three 

claims o f  t h e  '294 p a t e n t  and t h e r e f o r e  i n f r i n g e  t h e  p a t e n t .  

S ince  there  is  c red ib l e  evicjence o f  r e c o r d  t o  show t h a t  Eastman S a l e s  

Corp. imported merchandise f o r  C o l o n i a l ,  t h a t  Dao Hung I n d u s t r i a l  Co., L t d . ,  

Boo Ping  I n d u s t r i a l  Co., L t d . ,  Long Lee I n d u s t r i a l  Co., and V .  Lee I n d u s t r i a l  

Co., L t d .  were f o r e i g n  e x p o r t e r s  t o  Eastman and t h a t  Chun Her Machinery Co., 

manufactured f o r  Dao Hung I n d u s t r i a l  Co., L t d . ,  these r e s p o n d e n t s  are  

connected w i t h  t h e  p h y s i c a l  samples  o f  r e c o r d  found t o  be i n f r i n g i n g .  

I n  t h e  absence  o f  p h y s i c a l  samples  o r  o t h e r  s u p p o r t i n g  e v i d e n c e ,  t h e  

Commission is unab le  t o  make a d e t e r m i n a t i o n  as t o  t h e  o t h e r  n i n e t e e n  

- -  5/ See Commisson Rule 210.20(b) (Submission o f  a r t i c l e s  as e x h i b i t s ) ,  which 

\ r e q u i r e s  t h a t  
l f [ a ] t  t h e  time t h e  complaint  is f i l e d ,  when p r a c t i c a l  and p o s s i b l e  t h e  
invo lved  a r t i c l e s  s h a l l  be submi t t ed  as  exh ib i t s - -bo th  t h e  invo lved  
domest ic  a r t i c l e  and t h a t  o f  each person named as v i o l a t i n g  s e c t i o n  337 
o f  t h e  Tariff  Act." 
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r e s p o n d e n t s .  S i n c e  there is no p h y s i c a l  e x h i b i t  f o r  C a p r i c e  P r o d u c t s ,  t he  

Commission would n o t  be ab le  t o  make a d e t e r m i n a t i o n  w i t h  r e s p e c t  t o  

in f r ingemen t .  Thus,  no d e t e r m i n a t i o n  is made as t o  whether Capr i ce  was 

p r o p e r l y  s e r v e d .  

Mis l ead ing  packaging and /o r  d e c e p t i v e  a d v e r t i s i n g  ( i n c l u d i n g  s i m u l a t i o n  o f  

trade d res s ) .  

i n f r i n g i n g  r o t a r y  s c r a p i n g  t o o l s ,  we do n o t  de t e rmine  whether there  h a s  been 

m i s l e a d i n g  packaging a n d / o r  d e c e p t i v e  a d v e r t i s i n g .  - 61 

Having found p a t e n t  i n f r i n g e m e n t ,  and o r d e r e d  e x c l u s i o n  o f  a l l  

E f f i c i e n t l y  and economical ly  o p e r a t e d  domest ic  i n d u s t r y .  

The Commission agrees w i t h  t h e  f i n d i n g s  of fact  and c o n c l u s i o n s  of law of 

t h e  ALJ t h a t  t h e  domes t i c  i n d u s t r y  c o n s i s t s  o f  t h a t  part  of  t h e  i n d u s t r y  

engaged i n  t he  manufacture  and sale  o f  r o t a r y  s c r a p e r s  produced i n  acco rdance  

w i t h  t h e  claims o f  t h e  '294 p a t e n t ,  and is e f f i c i e n t l y  and economica l ly  

o p e r a t e d .  The complainant  has a research and development department  which  

i n c l u d e s  a p h y s i c a l  l a b o r a t o r y  f o r  t e s t i n g ,  d e s i g n  and implementat ion.  There 

is no ev idence  of  r e c o r d  t h a t  the  domes t i c  i n d u s t r y  is n o t  e f f i c i e n t l y  and 

economical ly  o p e r a t e d .  

I n  j u r y  

The Commission a g r e e s  w i t h  t h e  f i n d i n g s  o f  fac t  and c o n c l u s i o n s  o f  law o f  

the ALJ r e g a r d i n g  i n j u r y  caused by the i m p o r t a t i o n  and sale  of foreign-made 

r o t a r y  s c r a p i n g  t o o l s  by Eastman Sales,  C o l o n i a l  Tool Co., and King Impor t s .  

There is ev idence  o f  r e c o r d  which shows t h a t  v e r y  s u b s t a n t i a l  q u a n t i t i e s  o f  

6/ See A d d i t i o n a l  Views of Vice Chairman Alberger and Commissioner S t e r n  
r e g a r d i n g  m i s l e a d i n g  packaging and /o r  d e c e p t i v e  a d v e r t i s i n g  ( i n c l u d i n g  
s i m u l a t i o n  o f  trade dress) .  
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r o t a r y  s c r a p i n g  t o o l s  were i m p o r t e d  by C o l o n i a l  i n  1978. I n  f a c t ,  t h e  

q u a n t i t i e s  imported by C o l o n i a l  i n  1978 are i n  t h e  magnitude o f  t o t a l  u n i t  

sales f o r  t h a t  y e a r  by Thompson Tool Co., I n c . ,  t h e  complainant .  The i m p o r t s  

o f  King I m p o r t s ,  L t d ,  are  n o t  known. Sales o f  compla inan t ' s  r o t a r y  s c r a p e r  

d u r i n g  t h e  first q u a r t e r  o f  1979 decreased approx ima te ly  35.4 p e r c e n t  compared 

w i t h  t h e  f i rs t  q u a r t e r  o f  1978. The i n f o r m a t i o n  o f  r e c o r d  shows t h a t  from t h e  

time t h a t  manufacture  and sales o f  r o t a r y  s c r a p e r  t o o l s  began i n  1975 there 

was a r a p i d  growth i n  sales and p r o f i t  each y e a r  u n t i l  1978 when sales were 

affected by large q u a n t i t i e s  o f  impor t s .  The p r o f i t s  o f  t h e  company f o r  1978 

and '1979 decreased d r a m a t i c a l l y ;  employment went from a h i g h  of  approx ima te ly  

130 employees t o  o n l y  40. Changes i n  compla inan t ' s  who lesa l e  prices a l s o  

s u g g e s t  t he  i n f l u e n c e  o f  lower p r i c e d  i m p o r t s ,  namely a p a t t e r n  of p r i c e  

d e p r e s s i o n .  

homeowner's v e r s i o n  o f  t he  r o t a r y  s c r a p e r  were from $4.02 pe r  u n i t  t o  $6.30. 

I n  1977 who lesa l e  p r i c e s  ranged from $5.00 per  u n i t  t o  $8.97 per  u n i t .  A t  t he  

end of August 1978 p r i c e s  ranged from $3.75 per  u n i t  t o  $5.25 per u n i t .  

I n  1975 and 1976 ,  t h e  who lesa l e  p r i c e  r ange  f o r  t h e  s t a n d a r d  

We de te rmine  t h e r e f o r e  t h a t  the complainant  was s u b s t a n t i a l l y  i n j u r e d  by 

imported i n f r i n g i n g  r o t a r y  s c r a p e r s .  

Remedy, t h e  P u b l i c  I n t e r e s t ,  and Bonding 

1. Remedy. 

The Commission f i n d s  t h a t  a n  e x c l u s i o n  o r d e r  is t h e  a p p r o p r i a t e  remedy 

for t h e  v i o l a t i o n  o f  s e c t i o n  337 which i t  has  found t o  e x i s t .  T h e r e f o r e ,  t he  

Commission has o r d e r e d  e x c l u s i o n  from e n t r y  i n t o  t h e  United States o f  r o t a r y  

s c r a p i n g  t o o l s  which i n f r i n g e  U.S. Letters P a t e n t  No. 3 ,958 ,294 ,  e x c e p t  where 
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such i m p o r t a t i o n  is l i c e n s e d  by t h e  owner. T h i s  e x c l u s i o n  w i l l  r un  f o r  t h e  

term of  t h i s  p a t e n t ,  i . e . ,  through May 25,  1993. 

2. The p u b l i c  i n t e r e s t .  

Under s u b s e c t i o n  ( d )  o f  s e c t i o n  337,  t h e  Commission m u s t  c o n s i d e r  t h e  

effect  o f  a n  e x c l u s i o n  o r d e r  on the  p u b l i c  h e a l t h  and welfare, c o m p e t i t i v e  

c o n d i t i o n s  i n  t h e  U.S. economy, t he  p roduc t ion  o f  l i k e  o r  d i r e c t l y  c o m p e t i t i v e  

a r t i c l e s  i n  t h e  U.S. economy, and U.S. consumers. Opportuni ty  f o r  p u b l i c  

comments on t h o s e  p o s s i b l e  e f f ec t s  was g i v e n . b y  Commission n o t i c e .  I n  

a d d i t i o n ,  the  views o f  t h e  t h e  Federal Trade Commission, t h e  Department o f  

J u s t i c e ,  t h e  Department o f  Heal th ,  Educa t ion ,  and Welfare, and t h e  Customs 

S e r v i c e  were s o l i c i t e d .  No comments were r e c e i v e d  i n d i c a t i n g  t h a t  an 

e x c l u s i o n  o r d e r  would a d v e r s e l y  e f fec t  on p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s .  The 

Commission, t h e r e f o r e ,  de t e rmines  t h a t  there  are no p u b l i c - i n t e r e s t  f a c t o r s  

which oppose t h e  i s s u a n c e  o f  t h e  e x c l u s i o n  o r d e r  i n  t h i s  i n v e s t i g a t i o n .  

3. Bonding. 

The Commission h a s  determined t h a t  a bond i n  t he  amount o f  484 p e r c e n t  ad 

valorem (ad  valorem t o  be determined i n  acco rdance  with s e c t i o n  402 o f  t h e  

Tariff Act o f  1930,  as amended, (19 U.S.C.  1401a)) o f  t h e  imported r o t a r y  

s c r a p i n g  t o o l s  shou ld  be r e q u i r e d  d u r i n g  t h e  60-day pe r iod  i n  which the  

P r e s i d e n t  may approve the  Commission's d e t e r m i n a t i o n  or  d i sapprove  i t  f o r  

p o l i c y  r e a s o n s .  A bond i n  t h i s  amount is designed t o  o f f s e t  t h e  u n f a i r  

c o m p e t i t i v e  advan tage ,  a c c r u i n g  t o  i m p o r t e r s  o r  s e l l e r s  as t h e  r e s u l t  o f  lower 

p r i c e s  o f  imported r o t a r y  s c r a p i n g  t o o l s  which i n f r i n g e  tve p a t e n t .  



A D D I T I O N A L  VIEWS OF V I C E  C H A I R M A N  ALBERGER AND COMMISSIONER STERN 
R E G A R D I N G  MISLEADING PACKAGING A N D / O R  DECEPTIVE ADVERTISING 

( I N C L U D I N G  SIMULATION OF TRADE DRESS) 

We f i n d  t h a t  t h e  r e c o r d  is i n s u f f i c i e n t  t o  e s t a b l i s h  a v i o l a t i o n  by 

r e a s o n  of m i s l e a d i n g  packaging a n d / o r  d e c e p t i v e  a d v e r t i s i n g  ( i n c l u d i n g  

s i m u l a t i o n  o f  t r a d e  d r e s s )  by any o f  t h e  f i v e  r e s p o n d e n t s  a l l e g e d  t o  have used 

t h a t  u n f a i r  method o f  compe t i t i on  o r  committed t h a t  u n f a i r  a c t .  

We r e a c h  t h a t  c o n c l u s i o n  after examining t h e  r e c o r d  and t h e  p o r t i o n s  of' 

t h e  A L J ' s  recommended d e t e r m i n a t i o n  of J u l y  25,  1979 ,  a p p l i c a b l e  t o  t h i s  

i s s u e .  We d i s a g r e e  wi th  t h e  ALJ t h a t  t h e  r e c o r d  shows t h a t  t h e r e  were u n f a i r  

methods of compe t i t i on  used by o r  u n f a i r  acts  committed by C o l o n i a l ,  King, 

Fay, John S t u r g e s ,  o r  Dao Hung f o r  t h e  r e a s o n s  d i s c u s s e d  below. 

The r e c o r d  is  u n c l e a r  as t o  when C o l o n i a l  imported t h e  sample d e v i c e ,  

which has a l s o  been l i n k e d  t o  Dao Hung (see Complaint ,  Exh. E ) .  1/ It  is 

p o s s i b l e  t h a t  t h i s  p a r t i c u l a r  Sample came i n  pu r suan t  t o  a l i c e n s e  agreement 

between Thompson and C o l o n i a l ,  s i g n e d  i n  1977 (see Complaint,  Exh. H-c). If 

- - 

- 
S O ,  t h e  u s e  o f  Thompson's t r a d e  d r e s s  would presumably be p e r m i s s i b l e .  

1/ See p. 11 of Commission Opinion,  s u p r a .  
c -  
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A s  t o  King, we do n o t  f i n d  t h a t  King 's  package (see - Complaint ,  Exh. F )  is 

l i k e l y  t o  be  confused w i t h  t h a t  o f  Thompson. 

c l e a r l y  establishes t h a t  t h e  King t o o l  was n o t  a d v e r t i s e d  on t e l e v i s i o n  as 

Nor do we f i n d  t h a t  t h e  r e c o r d  

claimed on its box. Absent some re l iab le  i n d i c a t i o n  i n  t h e  r e c o r d  t h a t  t h e  

labe l  on t h e  King box ( " A s  s e e n  on TV!") is  fa l se ,  there is no basis for 

f i n d i n g  t h a t  t h e  packaging is m i s l e a d i n g  or d e c e p t i v e .  

We do n o t  f i n d  t h e  r e c o r d  s u f f i c i e n t  i n  regard t o  Fay o r  John S t u r g e s ,  

because  no p h y s i c a l  samples o f  t h e i r  p r o d u c t s  were b e f o r e  t h e  Commission f o r  

c o n s i d e r a t i o n  o f  t h e  trade dress t h e y  used.  The a f f i d a v i t  o f  David E. 

Thompson s ta ted t h a t  t h e  a f f i a n t  b e l i e v e s  t h a t  t h e  trade dress o f  John S t u r g e s  

and Fay, i n  a d d i t i o n  t o  t h a t  o f  C o l o n i a l ,  Dao Hung, and King, are  e i t h e r  

l i t e r a l l y  o r  s u b s t a n t i a l l y  similar t o  t h e  trade dress o f  Thompson. Thompson 

is t h e  founder  and Chairman o f  compla inan t ;  t h u s ,  t h e  a f f i d a v i t  cou ld  b e  

cons ide red  s e l f - s e r v i n g  and shou ld  n o t  be re l ied  upon, e s p e c i a l l y  where 

p h y s i c a l  samples are  n o t  on r e c o r d .  

burden f o r  complainant  or  t h e  Commission i n v e s t i g a t i v e  a t t o r n e y  t o  p l a c e  on 

r e c o r d  p h y s i c a l  samples o f  r o t a r y  s c r a p i n g  t o o l s  which a l l e g e d l y  s i m u l a t e  t h e  

trade dress used by Thompson. 

It  would n o t  have been an i m p o s s i b l e  

P h y s i c a l  samples on t h e  r e c o r d ,  i n c l u d i n g  packaging,  would a l l o w  

comparison o f  trade dress used .  I n  some i n s t a n c e s ,  i t  migh t  n o t  be 

p r a c t i c a b l e  t o  p l a c e  p h y s i c a l  samples  on r e c o r d ,  e.g., heavy and cumbersome 

machinery. 

q u a l i t y  o r  a c t u a l  examinat ion o f  t h e  p r o d u c t s  a t  t h e i r  l a c a t i o n s  xould be  an 

I n  t h o s e  cases, ev idence  such as a c c u r a t e  photographs o f  e x c e l l e n t  
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a p p r o p r i a t e  means t o  make n e c e s s a r y  comparisons.  z/ 
however, do n o t  f a l l  w i t h i n  t h a t  c a t e g o r y ,  and p h y s i c a l  samples  from a l l  

r e s p o n d e n t s  a l l e g e d  t o  have mis l ead ing  packaging and /o r  d e c e p t i v e  a d v e r t i s i n g  

would have been a p p r o p r i a t e .  

Rotary s c r a p i n g  t o o l s ,  

2 /  See Commission r u l e  2 1 0 . 2 0 ( a ) ( 9 ) ( 1 )  (Con ten t s  o f  t h e  c o m p l a i n t )  (19 
C .F. R. 210.20 (a  1 ( 9  1 (11 1. 
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ROTARY SCII.ZI'ICK 

BACKGROUND O F  THE INVENTION 
This invention is a 'rotary niacliiric ior treating w o r k  

surfaces, the fingers inipacting the work surface. the 
effects being to rcniovc thc s u r f x c  finish, clean, polish, 

Wire brushes and the like provide strands that extend 
radially due to ccntriftiga.1 force. and will  g w g c  the 
work s u r f x c  if care is not exercised. Hccausc thc 
strand strikes the surface at nearly ;I right anglc. ;I 

shearing force is iipplicd to the surf'ice, rcniovirig the 
niatcrial ;it the tip of the strand irrespective of u,lictlicr 
such rcni[)viil is desired o r  not. Where the strand is 
niadc tlcxiblc o r  is coiiiposcd 01' articulatcd links. the 
cnd o f  the strniid rcmoscs in;itcrial by  friction:illy 
scraping t he  surface, again with a possible gouging 
action. I 

Such m;ichincs do not fully take advantage of the 
physical chiiractcristic differences bctwccri the mate- 
rial to he rcmovcci and thc suhstrLituni. They rely cithcr 
on an inferior shear Iwiid bctuccri tile two rnatcrials. or 
upon careful and continual visu;ii iiispcction of cxtiiiit 
ni a tc r ia I .  

. .  
, .  

,,' or anneal. 

* 

SUMMARY O F  T H E  INVENTION 
The  ohjcct of the iiivcntioii is t o  rciiiovc surface 

layers \vitliout tending to rciiiosc material from ; I  tlif- 
fc r c 11 t i  :it c'( I 1) AC s i i  1)s t r ;i t ti ni . E x  ;i i i  113 I cs ; I  r c t 1 i c IC I i i c w:i I 
of paint .  ot' wclding sc;iIc. ?f nict;illic p1;iting o r  oxiilcs. 

tion to treat surface layers with coiitrollcd iiiipict with- 
o u t  abrading such layers, such as i n  ii peening ; i d  

annealing process. I t  is yet  a fiirther ob jec t  of niy in\eii- 
t ion to reiiiovc s u r f x c  1;iycrs froin ;I substratuiii sol'tcr 
than the siirfacc layer without abrading the substratum. 
M y  invention accomplishcs these objects by providing 
a niultitudc of tiiigcrs ahout a rotat;iblc s1i;ift. u hcrcin 
each fingcr is pi\,ot;iblc cithcr about the shal't cciitcr, o r  
about its own tci i tcr  spaced rxiially awa)' from the  
shaft surface on a hub. norm all!^, in such an arr:ingc- 
mcnt the rotating shaft \sould ciiusc the fingers to cx- 
tend centrifugally as.radia1 rays. In niy iiisciition. h o w -  
c\w, the fingers arc prcvciitcd fri)m so full! cxtcndiiig. 
making i t  inipossihle for the tip of' the finger to stiikc 
thc work surface at  ;I right angle. The  limit on thc rcitii- 

tion o f  the finger may tic iiccornplishcd by nicchaiiical 
stops o r  b\ a fixed rclationship to :hc hub  o f  tlic i l i a -  

chine, whcrcby tiic rotation of tlic finger is l im i ted  b y  
thc limits (>I' flexibility of the finger niatcrial. 

In ;ill c;iscs, the fiiigcr is uriahlc to  strikc tlic surf';icc 
except a t  :in angle. the finger tlicrcforc striking tlic 
surfiicc ; i t  ;I point laggiiig tlic tr,i\cl o f  the s c r ~ p c r  is 
iiiovcd tr;iiisaxialIy to its stiiif't driiig [lie w i i  k siii I'c!cc. 
This prevents the linger froni digging into tlic surfLicc. 
Flexibility of the fingcr additionally prcvcnts tlic gotig- 
ing of the surfacc. The total effect is one of striking the 
material to bc rcriiovcd so as to Iooscn i t .  tlic niatciiil 
then being liftcd off hy tlic unflcxiiig of the finger ;is the 
pressure is rclicved by the t rawl  of the scraper. 

Where tlic work surfuce is of ;I single matcrial. a 
polishing effcct will result since ncgligiblc material will  
bc rcmovcd. The mclc  of inipinecmcnt. and thus the 

of tooth p lxq t i c ,  ctc. I t  is a further ol)jcc\ of 111) ' lll\cll- ' 

' 

. -  
adjustment of thc impacting and lifting effect. can l)c 65 
controlled cithcr by the location of thc aforementioned 
stops, o r  by a curvature of thc finger that decreases its 
anglc of impact with thc horizontal. Flexibility of thc 

3 
fiiipcr rii,iy 1)c govcr rii.tl li!, tlic iii:itcri:~l tlcsigii of t 1:c 
f;%!gcr,' o r  i n  the c;iw 0 1 '  (1 iii;itcri;il such ;IS iiiiisic u ire. 
11;c iiunibcr o f  Ioosc I\ KIPS the \i ire iiiakcs :iroti i id its 
rutiiry center bcl'orc bciiig liscd. Additicm:ll!,. the wire. 
whcn dcflectcd. will citlicr tiglitcn o r  looscri [lie \craps. 
depending upon wlictlicr the isriip is in i i i i  :ingul;ir 
d i rcc t ion co-d inicns ion ;I 1 with t lie st ri k i  rig dcllcc t ion 
(t ightening) or rcscrs;iI (looseiiiiig). 

As  thc tip strikes the work s u r f x c .  i t  rebounds nw:iy. 
By v a r )  ing t\so parameters (shaft rotati~iiial spccd ; i i i ( l  

finger llcxibilit!~). the linger can he caused t o  rebound 
during opcratioii to its stop position, c1astic;illy oi 'cr-  
tr;i\cl. ;ind then return. freely striking the w o r k  surface 
niorc th;iii once. This iiiiiltiplc iriipingcriiciit iiicrc;iscs 
thc Ilicking action ; i t  thc \vork stirface. 

The increased rcino\~;iI effect rcsultirig f r o n i  t l i t  siiii- 
pic arithmetic ii1crc;isc i n  blo\\,s is conipciunilcd I>! thc 
iiisrc;iscd inipiict ag;iiiist t h e  s u r f x c  cluc t o  thc clxtic 
rcliouiid from the stop position plus tlic opporttiiiit) to  
restrike the siirfiicc bcforc the substratum recovers 
from a first hariiionic dcilcction. 

I 

BRIEF DESCIllPTION OF THE DRAWING 
FIG, 1 is ; I  \,ic\v of the scr,ipcr shouiiig the iiornial 

FIG, 2 is a perspective Lie\+, ol'tlic scrapcr illustriiting 

FIG 3 is ;I pcrspccIi\.c vie\\ o1';iii  c1:istonicr ciiihodi- 

l..l(i J is ;I \ iL%\\ slit)\\ ing ;I co:iiliiii;itioii c1;istonicr 

opcrat iiig posit ioii. 

the parts. 

merit of t h e  iiivcritioii. 

huh aiid sciiii-i.igit1 lingcis. 

D ETA1 L F. D I1 ESC' R I P'I' I O N  
A scraper iiixdc of l i t i l i  plates I c o n i i c c t c d  17) pi\,()[ 

shafts 3 ; ind  ti!, rcstrainiiig sliiil'ts J hears wire tiiigcrs 2 
u.ounJ about its p i v o t  hI i i i l ' I5  3. 'I'lic inside end  5 of the 
wire tiiigcr is limited in ;ircu;itc tra\cI h!. thc rcstr:iiniiig 
shafts 4, The tirigcrs ;ire sho\ \ i i  in thcir full\ cstcndcd 
pos i t ion  Each linger iz frec to piuit  t o  ; I  p~si t i ( i i i ,  f o r  
cxaniplc 6 uhcrcin the outer t i p  is cluscr t o  the hub 
cc ii t c r , 

FIG. 3 iJu5tr;itcs ariotlicr cnihdinici;t of the invcn- 
tioii i+ ith :in c1;istonicr h u l ~  7 aiid contiguous clast~imcr 
fingers 8. FIG. J illustriitcs ).ct aiiothcr ciiilwtliiiiciit of 
tlic i n w i t i o n  usiiig ;in clastoiiicr hub 9 bearing inihcd- 
dcd wire fingers 10. 

I cliiini: 

1, A r o t q  scr;ijicr coiiiprisiiig 
1 1 .  ii I iub 

ticall) tlcxil>lc fiiipcrs p i \ , o t ; i I i I y  
:ittaclicd to the h u b  cxtciitling out\\ arclly thcrcfroni 

c .  rcstrLiiniiig iiiccins f i x e d  to the huh ; i i i i i  I~icatctl 
:itlj;icc:it sic1 pi\,ot;ihly ;~tt;iclietl I'iiigcrz i i i  ;I dircc- 
ti i i i i  (ippisitc IO tlic tlirccticiii (if r o t ; i t i o i i .  s,iid rc- 
str;iiiiiiig i i i cu i s  iiicliidiiig iiic;iiis i i i t ~ \ g I : ~ I  v. i t l i  s;iid 
firigcrs a n d  resting on said rcstrainirig IiicLins for 
preventing ;I true radial extension of the fingers 
from the huh 

wlicrcin a rot;itioii of the huh atiout its central kixis 
proximate to ;I w r k  surface c;iuscs the out\v;ird tips of 
thc fingers to  flcxihly impinge thc work surfiicc a t  a 
point subst;iiitially rcmovcd from the projcction of the 
hub axis  onto the w r k  surface. 

2. Thc scraper of claim 1 uhcrcin the fingers ;ire 
coiiipriscd of spring wire connected to the huh by \bind- 
ing the hub  cnd of the .finger itround a pivot'shilft and 
wherein the restraining nicatis limits thc rotation of thc 
finger about the pivot shaft hy limiting th'c motion of 
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