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M. Elliott J. Geenwald, Esq.
Swdler &« Berlin

3000 K Street, N W

Suite 300

Washi ngton, DC. 20007-5116

Dear M. G eenwal d:

This letter ruling denies the "Petition for Reconsideration; Request for
Investigation/' filed Novenber 24, 1997, by Hi gh Plains Wreless, L.P. (High
Plains). H gh Plains seeks reconsideration of a letter ruling by the Ofice of
CGeneral Counsel, Admnistrative Law Division, that found no basis to High
Plains's allegations that Mercury PCS |I, LLC (Mercury) violated the
Comm ssion's ex parte rules. Letter fromJohn |I. Riffer, Assistant General
Counsel . Adm nistrative Law Division, to M. Elliott J. Geenwald, Esqg. (Cct.
24, 1997).

. BACKGROUND

The matters raised in Hgh Plains's petition are related to allegations by
H gh Plains that Mercury violated the Conmm ssion's auction rules during the
course of the D.E. and F block broadband PCS auctions, which began on August 26
1996, and concluded on January 14, 1997. Mercury was determ ned to be the high
bi dder for the Lubbock. Texas, F block |icense, as well as D.E. and F bl ock
licenses in 31 other markets. Hi gh Plains, which had been a conpeting bidder
filed a petition to deny accusing Mercury of violating the anti- collusion rule.
47 C.F.R. § 1.2105(c), by bid-signalling through the use of trailing nunbers in
its bids relating to the Lubbock and Amarillo, Texas, markets. As aresult of
H gh Plains's allegations, the Comm ssion and the Departnent of Justice
initiated investigations. ;

On August 21, 1997, the Wreless Tel econmunications Bureau (Bureau)
conditionally granted 23 of Mercury's applications, Mercury PCS Il, LLC. DA 97-
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1782 (Aug. 21, 1997), recon, granted in part. 12 FCCRcd 18093 (1997), app. for
review pending. The Bureau found that the evidence devel oped in the Conm ssion's
i nvestigation indicated that bid-signalling had occurred in nine markets but did
not occur in 23 others. It further found that even if Mercury's conduct in the
nine markets violated 47 c.F.R. § 1.2105(c) and inplicated Mercury's basic
character qualifications, denial of the involved applications, |oss of the
appl i cabl e upfront and down payment anounts, or possible forfeitures would
provi de sufficient deterrence concerning possible future m sconduct by Mercury
and other applicants. Consequently, the Bureau concluded that there were no
substantial and material questions of fact regarding Mercury's qualifications to
be a licensee in the 23 uninvol ved markets. They were granted conditioned on the
outcone of the ongoing investigations. Action on the nine other applications
continued to be deferred.

Two additional orders dealt further with Mercury. On Cctober 28, 1997, the
Conmi ssion issued a Notice of Apparent Liability for Forfeiture proposing a
forfeiture against Mercury based on Mercury's conduct in four markets. Mercury
PCS I, rnc, 12 FCCRcd 17970, pet. for recon. pending. The Conm ssion found that
Mercury's use of reflexive bid signalling by nmeans of trailing bid nunmbers
apparently violated 47 c.F.R. § 1.2105(c). Subsequently, on Novenber 5, the
Bureau ruled on petitions for reconsideration by both Mercury and H gh Pl ains of
its earlier conditional grant of the 23 uninvolved applications. Mercury PCS |1
LLC, 12 FCCRcd 18093 (1997), app. for review pending. The Bureau held that,
despite Mercury's apparent violations of the anti-collusion rule, no questions
existed as to Mercury's qualifications to be a licensee. It found that Mercury
had forthrightly admtted its use of trailing nunbers, as alleged, and had not
attenpted to deceive or mslead the Comm ssion or other parties participating in
the auction regarding its actions. It also found no reason to doubt Mercury's
assertion that Mercury's use of reflexive bid signalling was undertaken in the
belief that it was permnissible under the Commission's rules or to doubt that
Mercury wll deal truthfully with the Commission in the future. Accordingly, the
~nine remaining applications were granted.

I'l. ALLEGED EX PARTE VI OLATI ONS

Shortly before the Bureau released its August 21 order, H gh Plains sent a
letter to Daniel Phythyon, the Acting Chief of the Bureau, accusing Mercury of
violating the Commission's ex parte rules. Letter fromEliott J. Geenwald to
Dan Phythyon (Aug. 14, 1997). Hgh Plains asserted that on August 13, 1997, its
representatives attended a neeting in Phythyon's office, Where it was reveal ed
that on or about July 31, 1997, undisclosed communi cations were nade between an
undi scl osed Comm ssion staff nenber and an undi scl osed Menber of Congress or
Congressional staff menber. H gh Plains alleged that "[als part of this
conversation, the Menber of Congress or Congressional staff nenber apparently
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requested and recei ved assurances that the above-referenced matter woul d be
resolved on or before August 13, 1997." H gh Plains contended that the alleged
conversation constituted an inproper ex parte presentation and that H gh Plains
was entitled to full disclosure of the facts and circunstances related to the
conversation and an opportunity to respond.

H gh Plains's allegations were referred to the Ofice of General Counsel
(O3C) for disposition. See 47 c.F.R.§ 1.1214, OGC responded:

In order to clarify this matter, the Ofice of General Counsel conducted an
inquiry into the relevant facts and circunstances. Conm ssion staff nenbers
including M. Phythyon and Chairman Hundt's Chief of Staff, Blair Levin,
provided information. They indicate that during the tine period in question, M.
Levin received several inquiries from Congressional Ofices as to when action
woul d be taken on the Mercury applications. After learning from the [Bureau]
that action was expected by August 13, 1997, he so informed the inquiring
Congressional offices. Wen it appeared that action would not, in fact, take
pl ace by August 13, M. Levin asked M. Phythyon to call a neeting of the
parties to informthemthat action would not occur by the tine given to the
Congressional offices. OGC discovered no indication that any discussion of the
nerits or outcone of this proceeding took place between Conm ssion staff and
Congressional offices. Nor did we discover any indication that the Cbngressiona
O fices requested action by a particular date or stated that the proceeding
shoul d be expedited for reasons other than the need to avoid admnistrative
del ay. See 47 C.F.R. § 1.1204(a) (11).

OGC concl uded that the status inquiries disclosed by its inquiry were
perm ssible under the ex parte rules. See 47 C.F.R.§ 1.1202(a).

Taits Petition for Reconsideration, [FN1] H gh Plains accuses Mercury of
orchestrating a canpaign to influence the Conm ssion by neans of i nproper
Congressional pressure. H gh Plains observes that during the weeks preceding the
Bureau's August 21 action, the Chairman's O fice received nearly 30
Congressional letters addressing the status of Mercury's applications and that
an additional 10 letters were received shortly before the Cctober 28 and
Novermber 5 actions. H gh Plains alleges that Mercury contacted Republican
Senators and Menbers of Congress from southeastern states by nmeans of a letter
froma consultant named Joseph G Riemer IIl (Riener), which H gh Plains
contends contains nisleading information. Consistent with Riemer's letter, the
Congressional letters, in addition to requesting information about the status of
Mercury's applications, frequently make several assertions, including that (1)
the Conmssion's failure to act on Mercury's applications unfairly placed
Mercury at a conpetitive disadvantage with respect to applicants whose
applications had been granted, and (2) other applicants had received |icenses
despite being subjects of the Departnent of Justice investigation.

According to Hgh Plains, the Congressional letters, and presumably the
tel ephone calls to M. Levin as well, went beyond nere status inquiries, such as
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Mercury could easily nmake itself. Rather, H gh Plains contends that the
unusual Iy large nunber of Congressional conmmunications served to "generat [e]
sufficient pressure to expedite the proceeding" (Petition at 7), as evidenced by
the fact that the Conm ssion and the Bureau acted very shortly after the
respective pleading cycles ended. H gh Plains asserts that attenpts to influence
t he Comm ssion through Congressional pressure are inproper.

11, DI SCUSSI ON

Reconsideration is denied. As an initial matter, Hgh Plains's petition for
reconsideration attenpts to rely on facts and circunstances that were not
presented in its original August 14 conplaint. Hgh Plains based its original
conpl aint only on the conmmunications related to the August 13 neeting in Dani el
Phythyon's of fice, which OGC determ ned were perm ssible status inquiries. The
conpl ai nt was not based on the Congressional letters and H gh Plains has
provi ded no new evidence relating to the tel ephone calls oar any basis to
reconsi der the oacc's evaluation of them Under 47 C.F.R.§ 1.106(c), a petition
for reconsideration that relies on facts or circunstances not previously
presented nust denonstrate that the facts and circunstances are new or newy
di scovered. Al though H gh Plains asserts that it did not receive many of the
letters until after August 14 and thus did not know "the full extent of
Mercury's illicit solicitation campaign" (Reply at 4), it appears that Hi gh
Pl ains was aware of at |east sone of the Congressional letters at the tine it
filed its conplaint. Despite the procedural questions raised by Hgh Plain's
failure to include the Congressional letters in its conplaint, howver, the
nerits of the petition will be considered because of the public interest in
ensuring the fairness of the Conm ssion's processes. 47 C.F.R. § 1.106(c) (2).

H gh Plains has failed to denonstrate that the Congressional inquiries
reflected a significant violation of the Conmssion's ex parte rules. Mrcury
asserts that the Congressional letters were served on H gh Plains (Qoposition at
6) and thus did not constitute "ex parte" presentations under 47 C.F.R.§
1.1202(b) (1) , which would violate the rules. It appears that the letters were in
fact served, although not always in a tinmely manner. In this regard, H gh Plains
notes (Reply at 4, 6 n. 12), that OGC has previously adnoni shed Mercury to
ensure that such letters are served in a timely manner. See Letter from John |
Riffer, Assistant General Counsel, Admnistrative Law Division, to M. Thonas
Qutierrez, Esqg. (Sept. 19, 1997). However, in so doing, OGC observed that
al t hough service was not always tinely. Mrcury had informed the Commi ssion
"that Mercury had in fact previously explained to the Congressional offices of
the need to nake service and thereby undertook to effectuate service.../ Id.
Thus, it appears that any lack of tineliness of service does--not reflect an
intent on the part of Mercury to deprive Hgh Plains of fair notice of the
presentations made. In light of the foregoing, any violation of the rules
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relating to tineliness of service appears to be a mnor one. The precedent cited
by H gh Plains involving the appropriateness of sanctions in response to
egregious violations of the rules does not warrant a sanction for the technical
deficiencies presented here. See Elkhart Tel ephone Co., 11 FCCRcd 1165 (1995);
Pepper Schultz, 4 FCCRcd 6393 (Rev.Bd.1989), rev. denied, 5 FCCRcd 3273 (1990);
Stearns County Broadcasting Conpany, Inc., 104 rcc2d 688 (Rev.Bd. 1986).

Irrespective of the ex parte rules, it is also true that, as the courts have
long held, an adm nistrative action that reflects an inproper intrusion by
Congress into admnistrative deci sion-making deprives the parties of due process
in adjudicatory matters. See Pillsbury Co. v. FTC, 354 r.24 952, 963-65 (5th
Gr.1966). Even assum ng arguendo, however, that Congressional pressure may have
notivated the Comm ssion to accelerate its deliberations in this case, that does
not inplicate the concerns described in Pillsbury and its progeny. As the court
explained in ATX, Inc. v. U S Departnent of Transportation, 41 r.3d 1522, 1527
(D.C.Gir.1994): "we are concerned when congressional influence shapes the
agency's determnation of the nerits. [Footnote omitted.]" None of the
Congressional letters address the nerits of whether Mercury's conduct viol ated
t he Comm ssions rules or whether Mercury was qualified to be a licensee. A fair
reading of the letters indicates that they address the timng of the
Conmm ssion's consideration of Mercury's applications and not the nerits. There
IS no support for H gh Plains's contention that the letters comuni cated the
nmessage that n"dire political consequences may result if the Comm ssion did not
take rapid action in Mercury's favor." Reply at 7 (enphasis added). On the
contrary several of the letters expressly stated that the witers, while seeking
expedi tious action on Mercury's applications, "fully support the Conm ssion and
the Departnent [of Justice] efforts to conduct unfettered investigations into
the auction process/ See, e.g., Letter from|[Senators] Trent Lott and Thad
Cochran to the Honorable Reed Hundt (Jul. 17, 1997). The letters therefore did
not taint the decision-making process, and there is no basis for further action
because of the subm ssion of these letters.

Accordingly, Hgh Plains's "petition for Reconsideration: Request for
Investigation," filed Novenber 24, 1997, is denied.

Sincerely yours,
Chri st opher J. Wi ght
Ceneral Counsel
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