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§1706.1 Scope; statement of policy.

(a) Scope. This part sets forth the
guidelines, requirements, and proce-
dures the Defense Nuclear Facilities
Safety Board will follow in deter-
mining whether a contractor or offeror
has an organizational or consultant
conflict of interest (OCI) and in avoid-
ing, neutralizing, or mitigating OCIs.

(b) Policy. It is the policy of the
Board to identify and then avoid or
mitigate organizational and consultant
conflicts of interest. Normally, the
Board will not award contracts to
offerors who have OCIs and will termi-
nate contracts where OCIs are identi-
fied following contract award. In ex-
ceptional circumstances, the Board re-
serves the right to waive conflicts of
interest if it determines that such ac-
tion is in the best interests of the Gov-
ernment, pursuant to §1706.8, and to
take such mitigating measures as it
deems appropriate pursuant to such
section.

§1706.2 Definitions.

Advisory or assistance services means
services acquired by contract to advise
or assist the Board, whether with re-
spect to its internal functions or its
oversight of defense nuclear facilities,
or otherwise to support or improve pol-
icy development or decisionmaking by
the Board, or management or adminis-
tration of the Board, or to support or
improve the operation of the Board’s
management systems. Such services
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may take the form of the provision of
information, advice, reports, opinions,
alternatives, conclusions, rec-
ommendations, training, direct assist-
ance, or performance of site visits,
technical reviews, investigation of
health and safety practices or other ap-
propriate services.

Affiliates means associated business
concerns or individuals if, directly or
indirectly, either one controls or can
control the other or a third party con-
trols or can control both.

Board means, as the context requires,
the Defense Nuclear Facilities Safety
Board, its Chairman, or any other offi-
cer of the Defense Nuclear Facilities
Safety Board to whom the appropriate
delegation has been made under 42
U.S.C. 2286(c)(3).

Contract means any contract, agree-
ment, or other arrangement with the
Board, except as provided in §1706.3.

Contractor means any bperson, firm,
unincorporated association, joint ven-
ture, co-sponsor, partnership, corpora-
tion, or other entity, or any group of
one or more of the foregoing, which is
a party to a contract with the Board,
and the affiliates and successors in in-
terest of such party. The term ‘‘con-
tractor’” also includes the chief execu-
tive and directors of a party to a con-
tract with the Board, the key per-
sonnel of such party identified in the
contract, and current or proposed con-
sultants or subcontractors to such
party. The term ‘‘contractor’ shall
also include consultants engaged di-
rectly by the Board through the use of
a contract.

Defense nuclear facility means any
United States Department of Energy
(DOE) defense nuclear facility, as de-
fined in 42 U.S.C. 2286g, subject to the
Board’s oversight.

Evaluation activities means activities
that involve evaluation of some aspect
of defense nuclear facilities.

Mitigating means, with respect to an
organizational or consultant conflict of
interest, reducing or counteracting the
effects of such a conflict of interest on
the Board, but without eliminating or
avoiding the conflict of interest.
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National Laboratories means labora-
tories operated by educational institu-
tions or business entities under man-
agement and operating contracts with
DOE.

Offeror means any person, firm, unin-
corporated association, joint venture,
partnership, corporation, or other enti-
ty, or any group of one or more of the
foregoing, submitting a bid or proposal
to the Board, solicited, unsolicited or
otherwise invited by the Board, to ob-
tain a contract, and the affiliates and
successors in interest of such a bidder
or proposer. The term ‘‘offeror’” also
includes the chief executive and direc-
tors of such a bidder or proposer, the
key personnel of a bidder or proposer
identified in the bid or proposal, and
proposed consultants or subcontractors
to such bidder or proposer.

Organizational or consultant conflict of
interest means that, because of other
past, present, or future planned activi-
ties or relationships, an offeror or con-
tractor is unable, or potentially un-
able, to render impartial assistance or
advice to the Board, or the objectivity
of such offeror or contractor in per-
forming contract work for the Board is
or might be otherwise impaired, or
such offeror or contractor has or would
have an unfair competitive advantage.
The term ‘‘organizational or consult-
ant conflict of interest” shall include,
but not be limited to, actions or situa-
tions that would preclude the award or
extension of a contract under, or would
be prohibited by, §1706.5.

Potential organicational or consultant
conflict of interest means a factual situ-
ation that indicates or suggests that
an actual organizational or consultant
conflict of interest may exist or arise
from award of a proposed contract or
from continuation of an existing con-
tract. The term is used to signify those
situations that merit conflicts review
prior to contract award or that must be
reported to the contracting officer for
conflicts review if they arise during
contract performance.

Research means any scientific, engi-
neering, or other technical work in-

volving theoretical analysis, explo-
ration, or experimentation.
Subcontractor means any subcon-

tractor of any tier which performs

§1706.3

work under a prime contract with the
Board.

Task order contract means a Board
contract that contains a broad scope of
work but does not authorize the con-
tractor to perform specific tasks with-
in that broad scope until the con-
tracting officer issues task orders.

Unfair competitive advantage means an
advantage obtained by an offeror or
contractor to the Board by virtue of
the relationship of the offeror or con-
tractor with the Board or access to in-
formation not available to other
offerors or contractors, and recognized
in appropriate legal precedent as un-
fair.

In determining the meaning of any
provision of this part, unless the con-
text indicates otherwise, the singular
includes the plural; the plural includes
the singular; the present tense includes
the future tense; and words of one gen-
der include the other gender.

§1706.3 Applicability.

(a) General applicability. This part ap-
plies to contractors and offerors only,
except as otherwise herein provided.
This part shall be incorporated by ref-
erence and made a part of all Board
contracts in excess of the small pur-
chases threshold, except as provided in
the last sentence of this §1706.3(a). In
addition, if determined appropriate by
the contracting officer for the Board,
this part may be incorporated by ref-
erence and made a part of Board con-
tracts below the small purchases
threshold, except as provided in the
last sentence of this §1706.3(a). This
part does not apply to the acquisition
of services, including, without limita-
tion, consulting services, through the
personnel appointment process or to
Board agreements with other federal
government agencies, but shall apply
to Board agreements with the manage-
ment and operating contractors (and
subcontractors and consultants there-
to) of the National Laboratories.

(b) Subcontractors and consultants.
The requirements of this part shall
also apply to subcontractors and con-
sultants proposed for, or working on, a
Board contract, in each case where the
amount of the subcontract or consult-
ant agreement under which such sub-
contractor or consultant is or will be
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working is expected to exceed $10,000,
and in each other case where the con-
tracting officer for the Board deems it
appropriate to make the requirements
of this part applicable to a subcon-
tractor or consultant proposed for, or
working on, a Board contract. The cer-
tificates or disclosures submitted by
offerors or contractors pursuant to this
part shall include certificates or disclo-
sures from all subcontractors and con-
sultants to contractor or offerors in
those cases where this part applies by
its terms to such subcontractors or
consultants or has been applied to such
persons by the contracting officer. Con-
tractors and offerors shall assure that
contract clauses giving effect to this
§1706.3(b), satisfactory to the con-
tracting officer, are included in sub-
contracts and consultant agreements
of any tier involving performance of
work under a prime contract covered
by this part.

[67 FR 44652, Sept. 29, 1992; 58 FR 13684, Mar.
12, 1993]

§1706.4 Head of the contracting activ-
ity.
The head of the contracting activity
for the Board shall be the General Man-
ager.

§1706.5

(a) Award of Contracts. Contracts
shall generally not be awarded to an of-
feror:

(1) For any services where the award
would result in the offeror evaluating
products or services it has provided to
the Board, is then providing to the
Board, or is then offering to provide for
the Board;

(2) For evaluation activities or re-
search related to the Board’s oversight
of defense nuclear facilities, where the
award would result in the offeror eval-
uating products or services it has pro-
vided, is then providing, or is then of-
fering to provide to DOE or to contrac-
tors or subcontractors for defense nu-
clear facilities; or

(3) For any other services (the acqui-
sition of which is otherwise covered by
this part), where the Board has deter-
mined, pursuant to §1706.7, that an ac-
tual or potential OCI exists and cannot
be avoided, and the Board does not
waive that OCI. Paragraphs (a) (1) and

General rules.
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(2) of this section also apply when
award would result in evaluation of
products or services of another entity
where the offeror has been, is, or would
be substantially involved in the devel-
opment of the product or performance
of the service, or has other substantial
involvement regarding the product or
services.

(b) Subsequent related contracts. (1) A
Board contractor under a Board con-
tract shall normally be ineligible to
participate in Board contracts or sub-
contracts that stem directly from the
contractor’s performance of work
under a previous Board contract, where
the Board determines that an OCI
would exist because:

(i) The expectation of receiving the
subsequent contract is likely to dimin-
ish the contractor’s capacity to give
impartial assistance and advice, or oth-
erwise result in a biased work product;
or

(ii) An offeror on the subsequent con-
tract would have an unfair competitive
advantage by virtue of having per-
formed the first contract.

(2) If a contractor under a Board con-
tract prepares a complete or essen-
tially complete statement of work or
specifications in the performance of a
contract, the contractor shall be ineli-
gible to perform or participate in the
initial contractual effort that is based
on such statement of work or specifica-
tions. The contractor shall not incor-
porate its products or services in such
statement of work or specifications.

(¢c) National Laboratory personnel. The
Board may engage personnel of the Na-
tional Laboratories who have expertise
needed by the Board in the perform-
ance of its oversight responsibilities,
provided that prior to each such en-
gagement, the Board determines ei-
ther:

(1) That the nature of work per-
formed by such personnel for DOE does
not pose actual or potential OCIs with
respect to the particular work covered
by the Board contract; or

(2) That such engagement is in the
Government’s best interests and that a
waiver should be granted pursuant to
§1706.8. In all cases involving National
Laboratory personnel, notice of the cir-
cumstances of the contract, stating the
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rationale for use of the personnel, shall
be published in the FEDERAL REGISTER.

(d) Work for others. During the term
of any Board contract, the contractor
may not enter into consulting or other
contractual arrangements with other
persons or entities, the result of which
could give rise to an OCI with respect
to the work being performed under the
contract. The prime contractor shall
ensure that all of its employees, sub-
contractors, and consultants under the
contract abide by this paragraph. If the
contractor has reason to believe that
any proposed arrangement with other
persons or entities may involve an ac-
tual or potential OCI, it shall promptly
inform the Board in writing of all per-
tinent facts regarding such proposed
arrangement. In the case of task order
contracts, this paragraph applies, sub-
ject to §1706.7(c), only to specific ongo-
ing tasks that the contracting officer
authorizes the contractor to perform.

(e) Contractor protection of Board in-
formation that is not publicly available. If
the contractor in the performance of a
Board contract obtains access to infor-
mation, such as Board plans, policies,
reports, studies, or financial plans, or
internal data protected by the Privacy
Act (b U.S.C. 552a), proprietary infor-
mation, or any other data which has
not been released to the public, the
contractor shall not:

(1) Use such information for any pri-
vate purpose until the information has
been released or is otherwise made
available to the public;

(2) Compete for work for the Board
based on such information for a period
of six months after either the contract
has been completed or such informa-
tion has been released or otherwise
made available to the public, which-
ever occurs first, or submit an unsolic-
ited proposal to the Government based
on such information until one year
after such information is released or
otherwise made available to the public,
unless a waiver permitting such action
has been granted pursuant to §1706.8; or

(3) Release the information without
prior written approval of the con-
tracting officer, unless such informa-
tion has previously been released or

§1706.6

otherwise made available to the public
by the Board.

[67 FR 44652, Sept. 29, 1992; 58 FR 13684, Mar.
12, 1993]

§1706.6 Solicitation provisions.

(a) Advisory or assistance services.
There shall be included in all formal
Board solicitations for advisory or as-
sistance services where the contract
amount is expected to exceed $25,000 (or
the then applicable small purchases
threshold), a provision requiring a cer-
tificate representing whether award of
the contract to the offeror would
present actual or potential OCIs. Ap-
parent successful offerors will be re-
quired to submit such certificates, but
the Board may also require such a cer-
tificate to be submitted in other cir-
cumstances, such as:

(1) Where the contracting officer has
identified certain offerors who have
passed an initial screening and has de-
termined that it is appropriate to re-
quest the identified offerors to file the
certificate in order to expedite the
award process; or

(2) In the case of modifications for
additional effort under Board con-
tracts, except those issued under the
“‘changes’ clause. If a certificate has
been previously submitted with regard
to the contract being modified, only an
updating of such statement shall be re-
quired for a contract modification.

In addition, if determined appropriate
by the contracting officer for the
Board, such certificates may be re-
quired in connection with any other
contracts subject to this part or in
which this part has been incorporated
by reference.

(b) Marketing consultant services.
There shall further be included in all
Board solicitations, except sealed bids,
where the contract amount is expected
to exceed $200,000, a provision requiring
an organizational conflicts of interest
certificate from any marketing con-
sultants engaged by an offeror in sup-
port of the preparation or submission
of an offer for a Board contract by that
offeror.

[67 FR 44652, Sept. 29, 1992; 58 FR 13684, Mar.
12, 1993]
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§1706.7 Procedures.

(a) Pre-award disclosure and resolution
of OCIs. If a certificate under §1706.6 in-
dicates, or the Board otherwise learns,
that actual or potential OCIs could be,
or would appear to be, created by con-
tract award to a particular offeror, the
Board shall afford the affected offeror
an opportunity to provide in writing
all relevant facts bearing on the cer-
tificate. If the Board thereafter deter-
mines that an actual or potential OCI
exists, one of the following actions
shall ultimately be taken:

(1) Disqualify the offeror;

(2) Include in the contract appro-
priate terms and conditions which
avoid the conflict, in which case no
waiver is required; or

(3) Make a finding that it is in the
best interests of the Government to
seek award of the contract under the
waiver provisions of §1706.8, and, where
reasonably possible, include contract
terms and conditions or take other
measures which mitigate such con-
flicts.

(b) Post-award disclosure and resolu-
tion of OCIs. (1) If, after contract
award, the contractor discovers actual
or potential OCIs with respect to the
contract, it shall make an immediate
and full disclosure in writing to the
contracting officer. This statement
shall include a description of the ac-
tion that the contractor has taken or
proposes to avoid or mitigate such con-
flicts.

(2) If a disclosure under this section
indicates, or the Board otherwise
learns, that actual or potential OCIs
exist, the Board may afford the con-
tractor an opportunity to provide all
relevant facts bearing upon the prob-
lem. If at any time the Board deter-
mines that an actual or potential OCI
exists, one of the following actions
shall ultimately be taken:

(i) Terminate the contract, or, in the
case of a task order contract, termi-
nate the particular task;

(ii) Insist on appropriate contract
terms and conditions which avoid the
OCIs, in which case no waiver is re-
quired; or

(iii) Make a finding that it is in the
best interests of the Government to
permit the contractor to continue to
perform the contract (or task) under
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the waiver provisions of §1706.8, and,
where reasonably possible, insist on ap-
propriate contract terms and condi-
tions or take other measures which
mitigate the OCIs.

(c) Task order contracts. (1) Because a
task order contract generally entails a
broad scope of work, apparent success-
ful offerors shall be required to iden-
tify in their certificates filed in accord-
ance with §1706.6 any actual or poten-
tial OCIs that come within the full
scope of the contract. The Board may
decline to award a task order contract
to an offeror based upon such informa-
tion or it may decline to approve per-
formance of a particular task by the
contractor if an actual or potential OCI
is subsequently identified with respect
to that particular task. The Board may
also take the other actions identified
in §1706.7(a) to avoid or mitigate such
conflicts.

(2) Contractors performing task order
contracts for the Board shall disclose
to the contracting officer any new
work for others they propose to under-
take that may present an actual or po-
tential OCI with regard to the perform-
ance of any work under the full scope
of the Board contract. Such disclosure
shall be made at least 15 days prior to
the submission of a bid or proposal for
the new work. The disclosure shall in-
clude the statement of work and any
other information necessary to de-
scribe fully the proposed work and con-
templated relationship.

(3) If the Board has issued a task
order or a letter request for proposal
under the contract with a contractor
who has disclosed to the contracting
officer that it proposes to undertake
new work for persons other than the
Board as described in §1706.7(c)(2), for
services in the same technical area
and/or at the same defense nuclear fa-
cility that is the subject of the pro-
posed new work (including overlap
based upon generic work performed for
others by the contractor), the Board
shall inform the contractor that enter-
ing into a contract for the new work
may result in termination by the
Board of the task order contract, if the
Board determines that such work
would give rise to an OCI and the
Board does not grant a waiver.
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(d) Decisions on OCIs. The contracting
officer shall make recommendations to
the General manager regarding dis-
qualification or actions to be taken by
the Board to avoid or mitigate any ac-
tual or potential OCI.

(1) The General Manager shall have
the authority to approve, modify, or
disapprove such recommendations re-
garding avoidance of an actual or po-
tential OCI. If an offeror or contractor
disagrees with the actions approved by
the General Manager and requests re-
view of the action, the Chairman shall
make the decision on the actions to be
taken by the Board.

(2) Any recommended action respect-
ing the best interests of the Govern-
ment and mitigation measures to be
taken with respect to an actual or po-
tential OCI must be approved by the
Chairman in conjunction with the deci-
sion to grant a waiver pursuant to
§1706.8, and any recommended action
to terminate a contract or a particular
task on account of an actual or poten-
tial OCI must be approved by the
Chairman.

(3) Decisions on OCIs by the General
Manager or the Chairman shall be
made with the advice of the Office of
the General Counsel.

[67 FR 44652, Sept. 29, 1992; 58 FR 13684, Mar.
12, 1993]

§1706.8 Waiver.

(a) Waiver of OCIs. The need for a
waiver of any OCI in connection with
the award or continuation of specific
contracts may be identified either by
the contracting officer for the Board or
other Board employee or by a written
request filed by an offeror or con-
tractor with the contracting officer.
The request may be combined with the
certificate or disclosure required under
§§1706.6 or 1706.7, or with additional
statements filed under §1706.7 regard-
ing matters raised in the certificate or
disclosure. The contracting officer
shall review all of the relevant facts
brought to his attention and shall
bring the matter to the General Man-
ager, who shall make a written rec-
ommendation to the Chairman of the
Board regarding whether a waiver
should be granted for a contract award
or for continuation of an existing con-
tract.

§1706.8

(b) Criteria for Waiver of OCIs. (1) The
Chairman is authorized to waive any
OCI (and the corresponding provision of
§1706.5 where applicable) upon a deter-
mination that awarding or extending
the particular contract, or not termi-
nating the particular contract, would
be in the best interests of the Govern-
ment. Issuance of a waiver shall ordi-
narily be limited to those situations in
which:

(i) The work to be performed under
contract is vital to the Board program;

(ii) The work cannot be satisfactorily
performed except by a contractor or of-
feror whose interests give rise to a
question of OCI; and

(iii) Contractual and/or technical re-
view and supervision methods can be
employed by the Board to mitigate the
conflict.

(2) The Chairman is also authorized
to waive any OCI (and the cor-
responding provision of §1706.5 where
applicable), without regard to the fore-
going factors, if the Chairman deter-
mines, notwithstanding the existence
of the OCI, that it is in best interests
of the Government to award or extend
the particular contract, or not to ter-
minate it, without compliance with
§1706.8(b)(1).

(c) Waiver of Rules or Procedures. The
Chairman is also authorized to waive
any rules or procedures contained in
this part upon a determination that ap-
plication of the rules or procedures in a
particular situation would not be in
the best interests of the Government.
Any request for such a waiver must be
in writing and shall describe the basis
for the waiver.

(d) Office of General Counsel. Waivers
of OCIs or of any rule or procedure con-
tained in this part shall be made after
consultation with the Office of General
Counsel.

(e) Federal Register. Except as other-
wise provided in §1706.8(c), notice of
each waiver granted under this section
shall be published in the FEDERAL REG-
ISTER with an explanation of the basis
for the waiver. In the discretion of the
Board, notices of instances of avoid-
ance of OCIs may also be published in
the FEDERAL REGISTER.
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§1706.9 Examples.

The examples in this section illus-
trate situations in which questions
concerning OCIs may arise. The exam-
ples are not all inclusive, but are in-
tended to provide offerors and contrac-
tors with guidance on how this subpart
will be applied.

(a) Circumstances—(1) Facts. A Board
contractor for technical assistance in
the review of a safety aspect of a par-
ticular defense nuclear facility pro-
poses to use the services of an expert
who also serves on an oversight com-
mittee for a contractor of other defense
nuclear facilities.

(2) Guidance. Assuming the work of
the oversight committee has no direct
or indirect relationship with the work
at the facility that is the subject of the
Board’s contract, there would not be an
OCI associated with the use of this ex-
pert in the performance of the Board
contract.

(b) Circumstances—(1) Facts. A Board
contractor studying the potential for a
chemical explosion in waste tanks at a
defense nuclear facility advises the
Board that it has been offered a con-
tract with DOE to study the chemical
composition of the waste in the same
tanks.

(2) Guidance. The contractor would be
advised that accepting the DOE con-
tract would result in termination of its
performance under its contract with
the Board.

(¢) Circumstances—(1) Facts. The
Board issues a task order under an ex-
isting contract for the evaluation of
the adequacy of fire protection systems
at a defense nuclear facility. The con-
tractor then advises the Board that it
is considering making an offer on a so-
licitation by DOE to evaluate the same
matter.

(2) Guidance. The contractor would be
advised that entering into a contract
with DOE on that solicitation could re-
sult in the contract with the Board
being terminated.

(d) Circumstances—(1) Facts. A firm
responding to a formal Board solicita-
tion for technical assistance provides
information regarding a contract it
currently has with DOE. The effort
under the DOE contract is for technical
assistance work at DOE facilities not
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subject to Board oversight and outside
its jurisdiction.

(2) Guidance. The Board would ana-
lyze the work being performed for DOE
to ensure no potential or actual con-
flict of interest would be created
through award of the Board contract.
Should the Board determine that no
potential or actual conflict of interest
exists, the contractor would be eligible
for award. If the Board determines that
a potential or actual conflict of inter-
est would arise through a contract
award, it may disqualify the firm or, if
the Board determines that such action
is in the best interests of the Govern-
ment, the Board may waive the con-
flict or the rules and procedures and
proceed with the award.

(e) Circumstances—(1) Facts. The
Board discovers that a firm competing
for a contract has a number of existing
agreements with DOE in technical
areas which are unrelated to the
Board’s oversight authority. While
these contracts may not represent a
potential or actual conflict of interest
regarding the substance of the tech-
nical effort, their total value con-
stitutes a significant portion of the
firm’s gross revenues.

(2) Guidance. A conflict of interest
may exist due to the firm’s substantial
pecuniary dependence upon DOE. Con-
sequently, the Board may question the
likelihood that the contractor would
provide unbiased opinions, conclusions,
and work products because of this ex-
tensive financial relationship. The
Board will review and consider the ex-
tent of the firm’s financial dependence
on DOE, the nature of the proposed
Board contract, the need by the Board
for the services and expertise to be pro-
vided by the firm and the availability
of such services and expertise else-
where, and whether the likelihood of
the firm’s providing objective technical
evaluations and opinions to the Board
could be influenced in view of its DOE
relationship. Based on this analysis,
the Board may either determine that
there is no conflict and make the
award, waive the conflict if one is iden-
tified and establish procedures to miti-
gate it where possible, or disqualify the
offeror.

(f) Circumstances—(1) Facts. The
Board discovers that a firm competing
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for a contract has a substantial busi-
ness relationship in technical areas un-
related to the Board’s oversight au-
thority with a contractor operating a
defense nuclear facility under a DOE
contract. Similar to the situation de-
scribed in paragraph (e) of this section,
the total value of the contracts with
the DOE contractor constitutes more
than half of the firm’s gross revenues,
even though those contracts do not
represent a potential or actual conflict
of interest regarding any of the par-
ticular matters to be covered by the
contract with the Board.

(2) Guidance. The firm’s substantial
financial and business dependence upon
the DOE contractor may give rise to a
conflict of interest, in that the likeli-
hood of the firm’s rendering impartial,
objective assistance or advice to the
Board may be impaired by its extensive
financial relationship with the DOE
contractor. In this situation, the Board
will review and consider the nature of
the proposed Board contract, the need
by the Board for the services and ex-
pertise to be provided by the firm and
the availability of such services and
expertise elsewhere. The Board will
also review and consider the extent of
the firm’s financial dependence on the
DOE contractor and whether the firm
would be impartial and objective in
providing technical evaluation and
opinions to the Board, especially on
matters in which the DOE contractor
is involved, notwithstanding the rela-
tionship with the DOE contractor.
Based on this analysis, the Board may
determine that there is no actual con-
flict of interest and make the award.
Alternatively, if the Board identifies a
conflict that cannot be avoided, the
Board may determine to waive the con-
flict in the best interests of the United
States, with or without the establish-
ment of procedures to mitigate the
conflict, or it may disqualify the offer-
or.

[67 FR 44652, Sept. 29, 1992; 58 FR 13684, Mar.
12, 1993]

§1706.10 Remedies.

The refusal to provide the certificate,
or upon request of the contracting offi-
cer the additional written statement,
required by §§1706.6 and 1706.7 in con-
nection with an award shall result in

§1706.11

disqualification of the offeror for that
award. The nondisclosure or misrepre-
sentation of any relevant information
may also result in the disqualification
of the offeror for that award. If such
nondisclosure or misrepresentation by
an offeror or contractor is discovered
or occurs after award, or in the event
of breach of any of the restrictions con-
tained in this part, the Board may ter-
minate the contract for convenience or
default, and the offeror or contractor
may also be disqualified by the Board
from consideration for subsequent
Board contracts and be subject to such
other remedial actions as provided by
law or the contract.

[67 FR 44652, Sept. 29, 1992; 58 FR 13684, Mar.
12, 1993]

§1706.11 Organizational conflicts of
interest certificate—Advisory or as-
sistance services.

As prescribed in or permitted by
§1706.6(a), insert the following provi-
sion in Board solicitations:

ORGANIZATIONAL AND CONSULTANT CONFLICTS
OF INTEREST CERTIFICATE—ADVISORY AND
ASSISTANCE SERVICES (OCT. 1990)

(a) An organizational or consultant con-
flict of interest means that because of other
activities or relationships with other per-
sons, a person is unable or potentially unable
to render impartial assistance or advice to
the Government, or the person’s objectivity
in performing the contract work is or might
be otherwise impaired, or a person has an un-
fair competitive advantage.

(b) In order to comply with the Office of
Federal Procurement Policy Letter 89-1,
Conflict of Interest Policies Applicable to
Consultants, the offeror shall provide the
certificate described in paragraph (c) of this
provision.

(c) The certificate must contain the fol-
lowing:

(1) Name of the agency and the number of
the solicitation in question.

(2) The name, address, telephone number,
and federal taxpayer identification number
of the offeror.

(3) A description of the nature of the serv-
ices rendered by or to be rendered on the in-
stant contract.

(4) The name, address, and telephone num-
ber of the client or clients, a description of
the services rendered to the previous cli-
ent(s), and the name of a responsible officer
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or employee of the offeror who is knowledge-
able about the services rendered to each cli-
ent, if, in the 12*months preceding the date
of the certification, services were rendered
to the Government or any other client (in-
cluding a foreign government or person) re-
specting the same subject matter as the in-
stant solicitation, or directly relating to
such subject matter. The agency and con-
tract number under which the services were
rendered must also be included, if applicable.

(5) A statement that the person who signs
the certificate has made inquiry and that, to
the best of his or her knowledge and belief,
no actual or potential conflict of interest or
unfair competitive advantage exists with re-
spect to the advisory or assistance services
to be provided in connection with the instant
contract, or that any actual or potential
conflict of interest or unfair competitive ad-
vantage that does or may exist with respect
to the contract in question has been commu-
nicated in writing to the contracting officer
or his or her representative; and

(6) The signature, name, employer’s name,
address, and telephone number of the person
who signed the certificate.

(d) Persons required to certify but who fail
to do so may be determined to be nonrespon-
sible. Misrepresentation of any fact may re-
sult in suspension or debarment, as well as
penalties associated with false certifications
or such other provisions provided for by law
or regulation.

(End of provision)

PART 1707—TESTIMONY BY DNFSB
EMPLOYEES AND PRODUCTION
OF OFFICIAL RECORDS IN LEGAL
PROCEEDINGS

Subpart A—General Provisions

Sec.

1707.101 Scope and purpose.
1707.102 Applicability.
1707.103 Definitions.

Subpart B—Requests for Testimony and
Production of Documents

1707.201 General prohibition.

1707.202 Factors DNFSB will consider.
1707.203 Filing requirements for demands or
requests for documents or testimony.

1707.204 Service of subpoenas or requests.

1707.205 Processing demands or requests.

1707.206 Final determination.

1707.207 Restrictions that apply to testi-
mony.

*If approved by the head of the contracting
activity, this period may be increased up to
36 months.

10 CFR Ch. XVII (1-1-10 Edition)

1707.208 Restrictions that apply to released
records.

1707.209 Procedure when a decision is not
made prior to the time a response is re-
quired.

1707.210 Procedure in the event of an ad-
verse ruling.

Subpart C—Schedule of Fees
1707.301 Fees.

Subpart D—Penalties

1707.401 Penalties.

AUTHORITY: 42 U.S.C. 2286b(c);
3101-3107, 3301-3303a, 3308-3314.

SOURCE: 66 FR 66715, Dec. 27, 2001, unless
otherwise noted.

44 U.S.C.

Subpart A—General Provisions

§1707.101 Scope and purpose.

(a) This part sets forth policies and
procedures you must follow when you
submit a demand or request to an em-
ployee of the Defense Nuclear Facili-
ties Safety Board (DNFSB) to produce
official records and information, or
provide testimony relating to official
information, in connection with a legal
proceeding. You must comply with
these requirements when you request
the release or disclosure of official
records and information.

(b) The Defense Nuclear Facilities
Safety Board intends these provisions
to:

(1) Promote economy and efficiency
in its programs and operations;

(2) Minimize the possibility of involv-
ing DNFSB in controversial issues not
related to our functions;

(3) Maintain DNFSB’s impartiality
among private litigants where DNFSB
is not a named party; and

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of DNF'SB.

(¢c) In providing for these require-
ments, DNFSB does not waive the sov-
ereign immunity of the United States.

(d) This part provides guidance for
the internal operations of DNFSB. It
does not create any right or benefit,
substantive or procedural, that a party
may rely upon in any legal proceeding
against the United States.
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