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S~.tPcLEUENTARYINFORMATtON:

Background

The northern right whale is listed as
endangeredunderthe ESA. The
~hjectiveof theESA is to provide

otactionfor ecosystemsupon which

endangeredspeciesdependandprovide
a programfor the conservationand
recoveryof such species. - -

The Right Whale RecoveryTeam
petitionedNMFS to designatecritical
habitat for the northern right whaleon
May 18, 1990. A Federal Registernotice
waspublishedon July 12, 1990 (55FR
28670),requestinginformation and
inviting commentson the petition.
Although most agencies,organizations,
andprivate groupsrespondedfavorably
to the designation of critical habitat for
eacharea, there wassomeconcernabout
the possibilities of restrictionsto
existingoperations in theareas.
Concerns were raisedabout fishing
restrictions or potential restrictionsin
the petitioned areas for oil andgas
activities, andinternationaltraffic
patterns changes.

Someof the commentsreceived
favoredexpansionof critical habitat to
include the migratory route of the
whales. Othercommentsfocuseson the
needfor establishing a monitoringplan
or makingfundsavailable to gather
additionaldata on suchareas as humans
effectson whale food supply, and
acousticeffectsonwhales from
dredgingoperationsor related activities.
Information receivedby NMFShas been
consideredandincorporatedas
appropriate.

NMFS has completedan
environmentalassessmentof the
proposod action andtwo alternatives for
thedesignationof critical habitatoff the
easterncoastof theUnited States.The
es~escmentconcludedin afinding of no
significantimpact for theproposed
action,

Dcfinitiuxs of Critical Habitat

Critical habitat is definedin section
3(5)(A) of theESA as

(I) the specificareaswithin the
geographicalareaoccupiedby the species
* * * on which arefoundthosephysicalor
biologicalfeumres(I) essentialto the
conservationof thespeciesand(II) which
may requirespecialmanagement
considerationsor protection;and

(ii) specificareas outside thegooç~phical
areaoccupiedby thespecies* * ~upona
determinationby theSecretarythatsuch
areasareessentialfor the conservationof the
species.

Areasoutsidethecurrentrangeof a
speciescanonly be designatedif a
designationlimited to thespecies’
presentdistributionwould be
inadequateto ensuretheconservationof
thespecies.Theterm“conservation”,as
definedIn section3 (3) of theESA,
means“a a * to useandthe useofall
methodsandprocedureswhichare
necessaryto bringaity endangered
speciesor threatenedspeciesto the

point at which the measuresprovided
pursuantto this Act areno longer
necessar~r.” —

The criteria to be considered in
designatingcritical habitat are specified
under50 CFR 424.12.NMFS must
consider the requirementsof the
species. including:

(1) Spacefor individual and
population growth, and for normal
behavior;

(2)Food, water, air, light, minerals, or
other nutritionalor physiological
requirements;

(3) Coverorshelter;
(4) Sites forbreeding,reproduction, or

rearingofoffspring; and,generally,
(5) Habitats that are protected from

disturbance orare representativeof the
historic geographicaland ecological
distributions of the specios.

In addition, NMFS must focuson and
list the knownphysicalandbiological
features(primaryconstituentelements)
within the designatedarea(s)thatare
essentialto theconservationof the
speciesandthat may require special
managementconsiderations or
protection.Theseessentialfeaturesmay
include, but are not limited to, calving
areas,food resources,water quality or
quantity,andvegetationandsoil types.

Consideration ofEconomicand Other
Factors

The economic,environmentaland
other impacts of a designation must also
beevaluated andconsidared. NMFS
must identifypresentandanticipated
activities that may adverselymodify the
proposed critical habitat orbe affected
by adesignation.An areamay be
excludedfrom a critical habitat
designat.ienif NMFS determinesthat the
overall benefitsof exclusionoutweigh
the benefitsof designation,unlessthe
exclusion will result in the extinction of
thespecies.

The impactsconsideredin this
analysisareonly those incremental
impacts specifically resulting from a
critical habitat designation,above the
economicandother impactsattributable
tc listing the speciesor resulting from
other authorities. Since listing aspecies
under the ESA provides significant
protection to the species’habitat, in
manycasesthe direct economicand
cther impacts resultingfrom the critical
habitat designation,overand abovethe
impacts of the listing itself~are minimal
(seeSignificanceof DesignatingCritical
Habitat sectionof this preamble).In
general,the designationof critical
habitat only duplicatesandreinforces
the substantiveprotection resulting
from the listing itself.

Impactsattributable to listing include
thoseresulting from the taking
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prohibitionsundersection9 and
associatedregulations.“Taking” as
definedin theESA includes harmtoa
listed species.Harmcanoccurthrough
destructionor modificationof habitat
(whether or not designated ascritical)
that significantly impairs essential
behaviors, including breeding, feeding
or sheltering.

Impacts attributableto listing also
include thoseresultingfrom the
responsibility of all Federalagencies
undersection7 to ensurethat their
actions are not likely to jeopardize
endangeredor threatenedspecies.An
actioncould be likely to jeopardizethe
continuedexistenceof a listedspecies
throughthe destructionor modification
of itshabitat, regardlessof whether or
not that habitathasbeendesignatedas
critical,

Significanceof DesignatingCritical
Habitat

The designationof critical habitat
doesnot, in itself, restricthuman
activities within the areaor mandate
anyspecificmanagementor recovery
action. A critical habitat designation
contributesto speciesconservation
primarilyby identifying critically
importedareasandby describingthe
featureswithin the areasthatare
essentialto thespecies,thus alerting
public and private entitiesto the
importanceof thearea. Under the ESA,
the only direct impactof a critical
habitat designationisthroughthe
provisions of section7. Section7
appliesonly to actionswith Federal
involvement (e.g.,authorized, funded,
conducted),anddoesnotaffect
exclusivelystateor private activities.

Under the section 7 provisions,a
designationof critical habitat would
requireFederalagenciesto ensurethat
anyaction they authorize, fund or carry
out isnot likely to destroyor adversely
modify the designatedcritical habitat,
Activitiesthat adverselymodify critical
habitat are definedasthoseactionsthat
‘appreciably diminish the valueof
critical habitat for both the survivaland
recovery” of thespecies(50CFR
402.02).However, if nocritical habitat
hasbeendesignated,Federal agencies
still mustensurethattheir actionsare
not likely to jeopardizethe continued
existenceof the listed species.Activities
that jeopardizeaspeciesaredefinedas
thoseactionsthat “reasonablywould be
expected,directlyor indirectly, to
reduceappreciablythe likelihood of
boththe survival andrecovery”of the
species(50 CFR402.02).Usingthese
definitions, activitiesthat destroyor
adverselymodify critical habitat alsoare
likely to jeopardize the species.
Therefore, the protectionprovidedby a

critical habitat designation usuallyonly
duplicates the protectionprovid~ed
underthesection7 jeopard5?provl~ion.
Nevertheless,designationof critical
habitatmay provide additional benefits -

to a speciesin caseswhereareasoutside
ofthespecies’currentrangehave been
designated.In thesecases,it is expected
thatFederalagencieswould consulton
additional actions occurring in these
areas.

A designationof critical habitat
provides a clearerindication to Federal
agenciesasto when consultationunder
section7 is required,particularly in
caseswhere the actionwould not result
in direct mortality or injury to
individuals of a listed species(e.g.. an
actionoccurringwithin the critical area
when a migratory species is not
present).The critical habitat
designation,describing theessential
featuresof the habitat, alsoassistsin
determining which activities conducted
outsidethe designatedareaare subject
to section7 (i.e., activitiesthat may
affect essentialfeatures of the
designatedarea). For example,disposal
of wastematerial in water adjacent to a
critical habitat areamay affect an
essentialfeatureof the designated
habitat (water quality) andwould be
subject to the provisionsof section 7 of
the ESA.

A critical habitatdesignationwould
also assistFederal agenciesin planning
futureactions,sincethe designation
establishes,in advance,thosehabitats
that will be givenspecialconsideration
in section7consultations.This is
particularlytruein caseswhere there
are alternativeareasthat would provide
for the conservationof thespecies.With
a designationof critical habitat,
potential conflictsbetweenprojectsand
endangeredor threatened speciescan be
identified andpossiblyavoidedearly in
theagency’splanning process.

Anotherindirectbenefit of
designatingcritical habitatis that it
helps focusFederal,stateandprivate
conservationandmanagementefforts in
thoseareas.Recoveryeffortsmay
addressspecialconsiderationsneeded
in critical habitat areas,including
conservationregulationsto restrict
private aswell asFederalactivities.The
economicandother impactsof these
actionswould be consideredat the time
of proposal,and, therefore, are not
consideredin thecritical habitat
designationprocess.OtherFederal,state
and local laws or regulations,suchas
zoningor wetlandsprotection,may also
providespeciai’protectionfor critical
habitatareas.

Processfor DesignatingCritical Habitat
Developingaproposalfor critical

habitatdesignationinvolvesthreemain
considerations.First, thebiological
needsof the speciesareevaluatedand
essentialhabitat areasandfeatures
identified. If there are alternative areas
that would provide for the conservation
of the species,thesealternativesarealso
identified. Second,the need for special
managementconsiderationsor
protectionof the area(s) or features is
evaluated.Finally, the probable
economicand other impactsof
designatingtheseessentialareasas
“critical habitat” areevaluated.After
consideringtherequirementsof the
species,theneedfor special
management, andthe impacts of the
designation, the proposedcritical
habitat is published in the Federal
Register for comment.The final critical
habitat designation,considering
commentson the proposal and impacts
assessment,is published within 1 year
of the proposal. Final critical habitat
designationsmay be revised,using the
sameprocess,asnew data become
available.

A description of the essentialhabitat,
need for specialmanagement,and
impactsof designatingas critic.al
habitat, as well as theproposedaction,
are describedin thefollowing sections
for thenorthern right whale.

EssentialHabitat ofthe NorthernRight
Whale

The overall spatial requirementsfor
right whalesarenot known. Northern
right whalesareobservedfrom Florida
to Nova Scotia within the spanof a year,
andmay require differenthabitats
throughoutthe seasonsof the year. The
movementof the whalesbetween
different areasmaybe drivenby such
factors as prey availability, reproductive
needs,andmetabolicconstraints,or any
other variable(s).The distribution
pattern observed for northern right
whales indicatesthat they occupyat
least five principlehabitats, in the North
Atlantic: SoutheasternU.S.coast,the
Great South Channel,Cape Cod Bay, the
Bay of Fundy, andthe ScotianShelf.
Thesehigh useareasmay comprisethe
minimal spacerequired for normal
behavior thatwill support a viable
northern right whale population.

The known primaryprey of the
northern right whaleis the copepod,
Calanusfinmarchicus (Kraus and
Kenney 1991)although other similar
sizedzooplankton or other prey
organismsmay be utilized. In order to
receivesufficient sustenanceand
maintain their energyrequirements,
northern right whalesmust feedon
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densepatchesof thesecopepodsor
otherorganisms.Suchdensepatchesof
zooplanktonarenotknown to be
commonin the openocean,but have
beenobservedseasonallyin the Great
SouthChannelandCapeCodBay. It is
speculatedthat the topographic and
seasonaloceanographiccharacteristics
of thesetwo areasareconduciveto the
densegrowth of zooplankton.Basedon
observeddistribution patterns,
sufficientquantitiesof prey are likely to
be available for the northernright whale
in the watersof the Bayof Fundyand
the ScotlanShelf.Feedinghasbeen
observedin all four areasat what
appearsto bedepths rangingfrom the
surfaceto thebottom.Becausefeeding
hasnotbeenobservedalongthe
southeasternU.S.coast, It is believed
that thesewhalesusingthis areamay
fastor feedrarelyduringthe winter.

Althoughlittle information is
availableonright whale physiology, it
is hypothesizedthat the metabolic rate
of the whale is affectedby water
temperature(KrausandKenney1991).
Northern right whalesobservedalong
the southeasterncoastoccur in a band
of relatively cool water (10—13°C).By
giving birth in this water, the
temperaturemay beboth low enoughto
cool the cow,yet warmenoughnot to
causeproblems for a newborn calf. Once
a calfhasachieveda larger bodymass
andassociatedblubber layer through
nursing, It is betterable to accommodate
the samecold waters asan adult.

The observedpreferencesof cow/calf
pairsto the Bay of Fundy,CapeCod
Bay, and the southeasternU.S.coastal
areasmay be due to the geologyand
topographythat affords protectionfrom
large wavesandrough water, The land
massesassociatedwith the Bay of
Fundy andCape Cod Bay interrupt
strong winds andoffshorewaveactivity
is minimized on the southeastcoastby
a relatively shallow,very long
underwater shelf(extendingalmost 65
miles (105km) offshore).

Courtshipactivitieshavebeen
observedthroughout most of the range
of the northern rightwhale,exceptthe
southeastcoast (Kraus 1985).CourtshIp
activitiesappear to occur principally In
groups at the surface,duringwhich
northern right whalesarerelatively
oblivious to other activitieson the
surface,suchasboattraffic (Kraus
1985).Thus, the apparent habitat
requirementfor mating would be open,
unobstructedsurfacewaters,but this
activity doesnotappear to be limited by
locationor timeof year.

SpecialManagementConsiderationsor
Protection

Humanactivitiesinnorthernright
whalehabitat areasmay have Impacts
on the habitat.Theseactivities include:
Vesselactivity, fishing, pollution,
mining, andoil andgasexploration. The
effectof anyof theseactivitieseither
directlyto individual whalesor on the
habitat couldhave consequencesthat
may restrict the recoveryof the northern
right whale population. Therefore,
specialmanagementconsiderationsmay
be required in orderto protectand
promote the recoveryof the northern
right whale.Becausethe northernright
whale is a migratoryspecies,
managementof certain activitiesIn a
habitatarea might only be required
seasonally.

Dischargesfrom municipal,
industrial,and non-pointsources,vessel
activity, dredgingactivities,dredge
spoil disposalandother sourcesmay
degradeessentialhabitat, which could
have deleteriouseffectson the northern
right whale population. Plankton isat
the baseof mostmarine food chains,
andassuchis often indicative of the
health of the marine ecosystem.
Pollutants mayaffectphytoplankton
andzooplanktonpopulations in a way
thatdecreasesthe densityand
abundanceof specificzooplankton
patchesonwhich northern right whales
feed.In addition, pollution may affect
the feedingpatterns and habitat useof
other componentsof the marine
ecosystemwhich in turn could impact
food and habitat availability for the
northern right whale. Pollutants may
alsohave direct toxic effectson the
whale.Monitoring of knownand
potential pollution sourcesin nearshore
criticalhabitats may be necessaryto
insurethat thesesourcesare not
decreasingthe northern rightwhale’s
ability to gain maximum benefit from
useof the area.

Varying degreesof vesselactivity
occur in all knownessentialhabitats.
Theseactivities include recreational and
commercial fishingvessels,commercial
transportvessels,passengervessels,
recreationalboats,whalewatchingboats,
researchvessels,and military vessels
(e.g., surfaceships, submarines,
helicopters, andlow-altitude aircraft).
Vesselactivitiescan changewhale
behavior, disrupt feedingpractices,
disturb courtship rituals, breakup food
sources,andharmor even kill whales
through collisions.On January5, 1993,
a U.S.CoastGuardcutter struckand
killed a Northern right whale calf
approximately 10 miles (16 km) north of
St. Augustine,Florida. When northern
right whalesareengagedin courtship or

surface feedingactivities,they appear to
be oblivious to vesselsandmaybe at
higherrisk of collisionsat thesetimes
(NMFS 1991).Calvesandsingle
northernrightwhales,onthe other
hand, havebeenobservedto exhibit
avoidancebehavior in responseto the
soundof vessels(NMFS 1991).
Turbulenceassociatedwith vessel
traffic rosyalsoindirectlyaffect
northernrightwhalesby breakingup
the densesurfacezooplanktonpatches
in certain whale feedingareas.Special
vesseltraffic management
considerationsmaybenecessaryin
certain areaswhennorthern right
whalesare present.

Although vesseltraffic may impact
individualnorthernright whalesand
their habitat, theyhave notbeen
observedto abandonan areadueto
vesselactivity. Historical records
indicate that northernright whales
annually returned to the samearea,
despiteintenseharassmentsuch as
whaling activities.Whalewatchingand
researchvesselspresently follow
distance and time restrictionswith
respectto their proximity to northern
right whales,Shipping lanesmay
require temporaryrelocation or certain
restrictions while northern right whales
are presentin critical habitat areas.

Nevertheless,northern rightwhales
are no longer observedin certain areas
where they oncewere common,suchas
Delaware Bay, NewYork Bight, and
LongIslandSound (NMFS 1991).The
absenceof whale sightings in these
areasmaybe due to one or a
combination of severalfactors,suchas:
Exclusionby humanactivities,habitat
degradation, insufficient quantities of
prey due to habitat or natural alterations
in the physicalenvironment, extinction
of an independentbreedinggroup that
usedtheseareas,contractionof the
species’range asthe population has
decreased,or simply a lackof adequate
observereffort In theseareas(NMFS
1991).

Observation recordsshowthat
northern right whaleshavebecome
entrappedandentangledin fishing gear,
resulting in scars,injuries,anddeath.
Fishing netsandassociatedropesare
known to becomeentangledat three
locationson thewhale: Arounda
ifipper, at the gapeof the mouth, and
around the tail (Kraus 1985).Gill nets
arebelievedto bethe primarycauseof
fishing gear-relatedscarsand injuries,
although whaleshave alsobecome
entangledin drift netsand lines from
lobsterpots, seines,and fish weirs
(Kraus 1985).Fishing practicesand
locationsmay require special
managementconsiderationswhenthe
timing of the fishing seasonand the



Federal R.egister / Vol. 58, No. 95 / Wednesday,May~19, 1993 / ProposedRules 29180

presenceof thenorthernright whale
overlap.

Explorationarid developmentfor oil,
gas,phosphates,sand,gravel,and other
materialson thc’ outer continentalshelf
mayimpact northernright whalehabitat
throughthedischargeof pollutants
(suchasoil, drilling muds,and
suspendedsolids);noise from seismic
testing,drilling, andsupportactivity;
anddisturbanceof the environment
throughvesseltraffic andmining rig
activity. If thesetypesof activitiesare
proposedtheir timing andlocationmay
alscrequire spedaimanagement
considerationsincludingthe
establishmentand maintenanceof
buffer zones.
Activities That May Affect theEssential
Habitat

Usesof theproposedareasoverseen
by Federalagenciesmaybein needof
specialmanagementconsiderations,or
protection,to ensuresurvival of
northernright whales.Federal agencies
affectedby critical habitat designation
of theseareasinclude the U.S.Coast
Guard, Environmental Protection
Agency.U.S.Army Corpsof Engineers,
NMFS (includingthe NewEngland
Fishery ManagementCounciland South
Atlantic FisheryManagementCouncil),
National Ocean Service,Officeof
CoastalZoneManagement,Minerals
ManagementService,andthe U.S.
Navy. Theseagencieswould continue to
be requiredto ensurethat anyactivities
authorized,funded,or otherwise
conductedin theareado not
significantly modify or negativelyaffect
criticalhabitat.

Resourceusein theproposedareas
arecurrently.andhave been
hir.torlcally, dominatedby vesseltraffic
andfisheries.Theseactivitiesaccount
for the majority of humanresourceuse
associatedwith the proposedcritical
habitatareas.The potential impactsof
thoseactivities onthe proposedcritical
ha~itatareasarediscussedbelow.

In CapeCodBay, vesseltraffic
associatedwith theCapeCod Canal, the
BostonHarbor traffic lanes,dredging
anddisposaltraffic, recreational
boating, commercialfishing and whale
watching comprisethemajority of the
vesselactivity in the immediate area. Of
theseactivities,recreationalboating,
commercial fishing, andwhalewatching
contribute greatlyto the level of activity
in the proposedcritical habitat area.
Recreationalboatingbeginswith the
onsetof warmer months, particularlyin
June.Commercialfishingvesselsand
geararedominatedby the lobster
industry,which doesnot typically begin
its seasonprior to the middle ofJune.
Whalewatchingboats,femes,or other

vesselsincreaseactivity in the area in
relationshipto the onset of warnier
weatherandthe touristseasonand-

typically beginin May or June and end
no laterthanOctoberor November.
Thereisno evidenceto suggestthese
activities currentlyresult in appreciable
degradationto northern right whale
habitat.

In the Great South Channel,vessel
traffic and fisheriesare theactivities
most representativeof resourceuse
within the proposedcritical habitat
area.However, in this area, these
activitiesarenot contingenton warmer
weather. Shippingvesseltraffic lanes
for Boston Harborare usedthroughout
theyearto import and exportmetal,
salt, fuel, and a variety of other
products. Similarly, the commercially
importantfishinggroundson Georges
Bankinvolve year-roundvesseltraffic
throughoutthe proposedarea. The most
dominanttypeof fishinggearusedin
this areais thebottom trawl. it is not
known whether the bottom trawl, or
other typesof fishinggear,have an
impact onthe whale’s habitat. Studies
have demonstratedannualvariability in
the locationanddepth of observed
northernright whalefeedingin the
GreatSouthChannel(Kenney1992).
Commercialfishing in this areauses
gearwith meshsizesthat do not posean
immediate threat to the whale’s
planktonic foodsupplyby impingement
andsubsequentdepletion from the
environment.In addition,groundfish
trawling hasbeenexcludedfrom the
areafrom February1 to May 31 each
year.

For the GeorgiaandFlorida calving
grounds,vesseltrafficand fisheries
continue to representthe activities that
characterizethe area’smost
concentratedresourceuse.Within the
calvinggrounds, five major commercial
shipping ports operatein the vicinity of
the proposedcritical habitat.
Presumably,the majority of commercial
fishingvesselsthat usethe inshore
waters to harvestshrimp andother
commercially important speciesutilize
theseandother neighboring portsas
well. Vesseltraffic from recreational
boatingis alsofairly extensive.It
appearsthat,relative to the proposed
areasin Cape CodBay and theGreat
South Channel,vesseltraffic, is the
greatest.in this proposedcritical habitat
areaduring northern right whalehigh
useperiods. Although designationof
critical habitat will not impact the level
of vesseltraffic and fisheriesthat
currently utilize the area,special
managementconsiderationmay be
neededto ensuremaximumnet
productivityof the northernright whale
population.

Otheractivities that could potentially
alternorthernright whalehabitator
harmthe speciesincladedred8espoil
disposal,müiiiEipal and industrial
discharge,andmineralexploration.
Theseactivitieswill still requiresection
7 consultation. Designationof critical
habitat in definedareaswill help ensure
that the habitat isnot degraded,or,
particularly in the caseof the
northeasternareas,that food sourcesare
not appreciablydegradedby indirect
activities.Specialmanagement
considerationsfor theseactivities may
include a monitoring programthat
could be utilized to provide information
relevantto potentialimpactsof direct or
indirect activitiesonthe marinesystem
thatprovidesfood sourcesfor northern
right whales.

ExpectedImpactsofDesignatingas
Critical Habitat

Designationof critical habitat in the
proposedareaswould not result in
immediate andmandatoryadditional
restrictionson useofthe area.
Therefore,directeconomicimpacts
associatedwith designationof these
areasare not anticipated.

Designation of critical habitat in these
areasmay result in an increasein
administrativetimeandcostto Federal
agenciesthat manageprojectsin the
designatedareas.However, these
agenciesarecurrentlyrequiredto
addresshabitat alteration issuesin
section7 consultations,andasaresult,
any increasein administrativetimeor
cost is expectedto be minimal.
ProposedCritical Habitat; Essential
Features

CapeCod Bay

CapeCod Bay is a largeernbayinent
on the U.S. AtlanticOceanoff of the
State ofMassachusetts.It is enclosedon
the south andeastby CapeCodand on
the westby theMassachusettscoastline.
To the north, the bayopensto
MassachusettsBay and the Gulf of
Maine. The Bay hasanaveragedepth of
about 25 m, anda maximum depth of
about65 m. The deepestareaof the Bay
is in thenorthern sectionbordering
MassachusettsBay and the Gulf of
Maine. Thermal stratification occursin
the Bay during the summermonths.
Surfacewaters typically range from 0 to
19 °Cthroughout the year. Salinity is
fairly stable throughout mostof the year
at around3 1—32 partsperthousand.
Much of thebottom is comprisedof
unconsolidatedsediments,with finer
sedimentsoccurringin the deeper
waters(Davis 1984).In shallow areas,or
where there is sufficientcurrent,
sedimentstend to be coarser.
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The late-winter/earlyspring
zooplanktonfaunaof CapeCodBay
consistsprimarilyof copepods,which
arerepresentedpredominantlyby two
species,Arcartia clausiandA. tonsa.
Samplestakenin the daytimeindicated
greaterdensitiesof copepodsat greater
depths.The copepodCoJanus
finrnarvhicus,shownto be animportant
food sourceto the northernright whale,
hasbeenfoundalonginshoreCapeCod
watersat densitiesof 100 individuals
percubicmeterfrom approximately
April to August.Waters in the Great
SouthChannel,offshoreof CapeCod,
have beenfound to support greater
numbersof C. finmarchicus(closer to
1,000individuals percubicmeter) from
approxImately April to December.This
speciesis usually found at depthsof 3
mendgreater. C. finmarchicusranges
from asfar north asEastport, Maine and
southto CapeHatteras,North Carolina.

The areaproposedfor critical habitat
designationis boundedby the following
coordinates: 42°04.8’N, 70°10.O’W;
42°12’N,70°15’W;42°12’N,70°30’W;
41°46.8’N, 70°30’W; andon the south
and east,by the interior margin of Cape
Cod,Massachusetts.

GreatSouthChannel
The Great South Channelis a large

funnel-shapedbathymetricfeatureat the
southernextremeof the Gulf of Maine
betweenGeorgesBankandCapeCod,
Massachusetts.The channelisbordered
on the westby CapeCodandNantucket
Shoalsand the eastby GeorgesBank. To
the south,the channelnarrowsandrises
to the continental shelfedgeand
deepseacanyons.To the north, the
channelopensin to Murrayand
Wilkinson Basins.The averagedepth is
about 175 m, with a maximumdepth of
about 200m to the north nearWilkinson
Basin. The channelbecomesthermally
stratifiedduring the spring andsummer
months. Surfacewaters typically range
from 3 to 17°Cbetweenwinter and
summer.

Salinity is stable throughout the year
at approximately 32—33 parts per
thousand(Hopkins andGarfield 1979).
Much of thebottom is comprisedof
silty, sandy sediments,with finer
sedimentsoccurring In the deeper
waters.

The late-winter/early springmixing of
wannershelfwaters with the cold Gulf
of Mainewater funneled throughthe
channel,causesa drasticincreaseIn
primaryproductivity In the area. The
zooplankton fauna found in these
waters aretypically dominatedby
copepods,specificallyC. finmo.rchicus,
Pseudocalo.ziusminutus, Centropages
typicus,Centropageshamatus,and
Metiidia lucens.Fromthe middle of

winterto earlysummer,C. finmarvhicus
and P. ininutus arethe dominant
species,which togethermadeup
between60 and90 percentof a sample
(Sherman etal. 1987).In late springC.
finmarchicusalone makesup 60 to 70
percentof all sampledcopepods.In the
secondhalf of the year, bothspeciesof
Centropagesdominatethe waters,
accountingfor about 75percentof all
sampledcopepodspecies. Other
abundant taxa areeuphauslids,
cirripedelarvae,coelenterates,
chaetognaths,appendiculariansand
pteropods(Shermanetal. 1987).

Theareaproposedfor critical habitat
designationis boundedby the following
coordinates:41°40’N,69°45’W; 41°00’
N, 69°05’W; 41°38’N, 68e131W; 42°10’
N, 68°31’W.
CoastalCalvingGrounds off Georgia
andFlorida

Theproposedcritical habitat for the
southeasternAtlanticcoast
encompassescoastalwatersbetween
31°15’N. (approximately locatedat the
mouth of the AltamahaRiver,Georgia)
and30°15’N. (approximately
Jacksonville,Florida) from the coastout
to 15 nauticalmiles offshore;andthe
coastalwatersbetween300151N. and
28°00’N. (approximatelySebastian
Inlet,Florida) from the coastout to 5
nauticalmiles. The coastalwaters off
GeorgiaandFlorida have an average
depth of about 30 m, and a maximum
depth of about 60 m. The deepestarea
occursalongthe coastof Florida, just
southof CapeCanaveral.Thereis very
little information on seasonalwater
temperatureandsalinity range for this
area,althoughit is expectedthat
temperatureandsalinitieswould be
higher thannorthernwaters.

Northern Florida is a transitionarea
separatingmost subtropicaland more
temperatespeciesof southeastern
marinecommunities.Thereis quite a bit
of seasonalandannualvariationthat
occursin thisarea,exhibitedby large, -

cyclicchangesin abundanceand
dominanceof many plankton species.In
fact, changesin abundance from yearto
yearmaybe sogreatthat monitoring
studiesconductedfor only I or 2 years
maynotbe sensitiveenoughto assess
the temporalvariability of the plankton
community. Currently, there islittle
information availablethatdescribesthe
coastalmarine plankton in thisarea.
However,the recorded preferred food of
the northernright whale, C.
finmarchicus,doesnotoccur in these
waters.

Thethree areasdescribedabove
represent80to 90 percentof the
nothern rightwhale sightingswithin the
describedessentialhabitat.

Public Comments Solicited
NMFS issoliciting information,

commentsorrecommendationson any
aspectof thisproposedrule from the
public, concernedgovernmentagencies,
the scientificcommunity,industry,
private interests, or any other interested
party.NMFS will considerall comments
receivedby the datespecified(see
DATES) in reaching a final decision.
Classification

The AssistantAdministratorfor
Fisheries,NOAA (Assistant
Administrator),hasdeterminedthat this
Is not a “major rule” requiringa
regulatoryimpactanalysisunderE.O.
12291. Theregulationsarenot likely to
resultin (1) an annualeffecton the
economyof $100million or more; (2) a
majorincreaseincostsor prices for
consumers,individual industries,
Federal,state,or local government
agencies,or geographicregions;or (3)a
significant adverseeffect on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-basedenterprisesto
competewith foreign-basedenterprises
in domesticor export markets.

The economicImpacts specifically
resulting from thedesignationof critical
habitat, abovethe impacts attributable
to listing the speciesfrom other
authorities, are expectedto be minimal.
The GeneralCounselof the Department
of Commercehascertified that the
proposedrule, If adopted,would not
have a significant economicimpact on
a substantial number of small entitiesas
describedIn the RegulatoryFlexibility
Act; therefore, a regulatory flexibility
analysisis not required.

Thisproposedruledoesnot contain
collection-of-information requirements
for purposesof the Paperwork
ReductionAct,

Thisproposedrule doesnot contain
policieswith federalismimplications
sufficient to warrant preparation of a
federalismassessmentunder Executivo
Order 12612.

TheAssistantAdministrator has
determinedthat the proposed
designationis consistentto the
maximumextentpracticablewith the
approved CoastalZoneManagement
Programsof the Statesof Massachusetts,
Georgia,andFlorida.This
determinationhasbeensubmittedfor
review by the responsiblestateagencies
under section3.7 of the CoastalZone
ManagementAct.

NOAA AdministrativeOrder216-6
statesthat critical habitat designations
underthe ESA, generally,are
categoricallyexcluded from the
requirementto preparean
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environmentalassessmentor an
environmentalimpactstatement.
However,in order to moreclearly
evaluatethe minimal impactsof the
proposedcritical habitatdesignation,
NMFS haspreparedan environmental
assessment.Copiesof the assessment
areavailableon request(seeFOR
FURThER~o~ow coNTAcT).
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List of Subjectsin 50CF& Part226

Endangered andthreatenedspecies.

Dated: May 14, 1993.
NancyFoster,
ActingAssistantAdministratorfor Fisheries.

For the reasonsset forth in the
preamble,50 CFRpart 226is proposed
to be amendedasfollows:

PART 226—DESIGNATEDCRITICAL
HABITAT - -

1.The iuthority citation for part 226
continuesto read as follows:

AuthorIty: 16 U.S.C. 1533.

2.A new § 226.13is addedto subpart

B to readasfollows:
1226.13 NorthernRight WhaI. (Eubala.na
glaclalls).

(a) CapeCod Bay, Massachusetts—
The areaboundedby 42°04.8’N, 7O015~
W; 42°12’N, 70°15’W; 42°12’N; 70°30’
W; 41°46.8’N; 70°30’W; andon the
southandeastby the interior shoreline
of CapeCod, Massachusetts.

(b) GreatSouth Channel—Thearea
boundedby 41°40’N; 69°45’W; 41°0O’
N~69°05’W~41°38’N 68°13’W’ and
42°1O’N; 68°31’W.

(c) SoutheasternUnited States—The
coastalwaters between31°15’N. and
30°15’N. from the coastout 15 nautical
miles; andthe coastalwaters between
30°15’N. and28°0O’N. from the coast
out 5 nautical miles.

(FR Doc. 93—11915Filed 5—14—93;5:06 pml
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