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UNITED STATES MARITIME COMMISSION

No 653

THE EAST ASIATIO COMrANY LnHTED

v

AKTIEBOLAGET SVENSKA AMERIKA LINIEN SWEDISH AMERIOAN LINE

ET AL
1

Submitted November 2 191fJ Decided January 9 1947

Respondents refusal to admit complainant to conference membership found to

beunjustly discriminatory and unfair as between complainant and respondents
and to subject complainant to undue prejudice and disadvantage

Ifcomplainant be not admitted to full and equal membership in the conference

consideration will be given to disapproval of the conferenc agreement
Failure of the conference to advise the Commission of the record vote upon

the denial of complainant s application for membership with a full statement

of the reasons therefor found to be a violation of the conference agreement
and respondents instructed to comply therewith in the future

Oharles S Haight for complainant
Oletus Keating and David P Dawson for respondents Aktiebolaget

Svenska Amerika Linien Swedish American Line Aktiebolaget
Svenska Amerika Mexiko Linien Swedish America Mexico Line

Det Forenede Dampskibs Selskab Copenhagen Scandinavian
Ameri a Line Moore McCormack Lines Inc American Scantic
Line and Rederiaktiebolaget Transatlantic Transatlantic Steam

ship Company Ltd

1 Aktiebolaget Svenska Amerika Linien Swedish American Line Aktiebolaget Amerika

Mexiko Linien Swedish America Mexico Line Compagnie Maritime BeIge Lloyd Royal

S A Cunard White Star Limited Den Norske Amerikal1nje AjS Oslo Scandinavian

America Line Ellerman s Wilson Line Limited Wilson LineGdynia America Shipping
Lines Ltd Gdynia America Line Moore McCormack Lines Inc American Scantlc

Line N V NederlandschAmerikaansche Stoomvaart Maatschappij Holland American

Line Holland Amerika Lijn Reueriaktlebolaget Transatlantic Transatlantic Steamship

Company Ltd United States Lines Company United States Lines and North Atlantic

Baltic Freight Conference
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2 UNITED STATES MARITIME COMMISSION

REPORT O THE COMMISSION

By THE COMMISSION
Exceptions to the examiner s proposed report were filed by certain or

the respondents and the matter was argued orally Our conclusions
agree with those of the examiner

Complainant alleged that it has been refused admittance to North

Atlantic Baltic Freight Conference U S Maritime Commission
Agreement No 1610 which governs the parties thereto in the trans

portation of cargo from North Atlantic ports of the United States
either direct or via transshipment to ports in Danzig Free State Den
mark Estonia Finland Iceland Latvia Lithuania Norway Poland

Sweden and continental and Russian ports served via the Baltic
We are asked to order responents to admit complainant to full and

equal membership in the conference and in the event we lack such

jurisdiction that 1 the conference be adjudged a monopoly and
combination in restraint of trade in violation of the anti trust laws
of the United States and in violation of sections 14 15 ando16 of the

Shipping Act 1916 and 2 that an order be entered disapproving the
conference agreement

Before discussing the basic merits of the case we shall dispose of two

collateral issues raised by respondents It is contended first that an

agreement between complainant and respondent Gdynia America
Line disqualifies complainant for membership in the conference and
for equitable relief from the Commission On March 19 1946 com

plainant wrote Gdynia merica Line at the latters request assuring
that line that complainant aside from UNRRA cargo would not take
commercial cargo to or from Polish ports and Othat under such cir

cumstances it was complainant s understanding that Gdynia America
Line would support complainant s application for membership in the
conference The Gdynia America Line never opposed complainant s

admission either before or after this letter was written Complain
ant s witness testified that as early as 1939 when it was decided to

resume service between New York and Copenhagen it was complain
ant s intention to serve Cop nhagen only

The letter in question the existence or which was unknown to

respondentsuntilproduced at the hearing is characterized by respond
ents attorney as a bribe and a fraud and as a secret and illegal
agreement which should have been filed with the Commission
pursuant to section 15 of the Shipping Act 1916 Furthermore it is

urged that the conference was entitled to know of the understanding
as it would have had an important bearing on complainant s applica
tion Suffice it to say that the conference agreement contains no

provision limiting the member lines to any specific port or ports and

3 U So M C



THE EAST ASIATIC CO LTD V SWEDISH AMERICAN LINE 3

the conference therefore cannot either limit the service of its members

to certain ports or insist upon its members serving all ports within the

conference range It follows that even if the conference had known

of the letter from complainant to Gdynia America Line there would

have been no legal justification in the absence of other factors for

respondents refusing to admit complainant to the conference
We are of the opinion that the letter referred to above was merely

a confirmation of the original and continuing intention of complain
ant to serve Copenhagen only and wasnot an agreement contemplated
by section 15 of the Shipping Act 1916

The second contention is that the examiner erred in refusing to

direct complainant to produce thecontract covering the sale ofBaltic

America Line complainant s subsidiary to Gdynia America Line
about 1930 The purpose of the request to examine the sales agree
ment was to determine whether there was any provision restricting
complainant from thereafter operating in the U S North Atlan
tic Baltic trade The sales agreement is immaterial however inas
much as the possible violation thereof was a matter of concern to

Gdynia America Line only and not to the conference As already
stated Gdynia America Line has never opposed complainant s

application
The East Asiatic Company Limited was incorporated in Denmark

in 1898 and is a commercial organization as well as a common carrier
A subsidiary Russian American Line operated between U S North
Atlanticports and Baltic ports from 1907 to 1 17 and another subsi

diary Baltic America Line resumed such service in 1920 and operated
until the line was sold about 1930 to respondent Gdynia America
Line a Polish company as already stated In1939 complainant
decided to reenter the trade when conditions warranted As the result
of the war in Europe complainant did not inaugurate a direct New
York Copenhagen service but decided to have its vessels operating
in the U S Pacific coast Baltic trade call at New York in each
direction This was discontinued when Denmark was invaded on

April 10 1940
The first of complainant s vessels to lift cargo at New York in

1940 was the Anwrik a which carried about 50 tons when she sailed
on February 27 Between 100 and 150 tons were booked for the

Europa on her scheduled sailing of April 13 1940 but the sailing
was canceled because of the invasion of Denmark The commence

ment of the New York Copenhagen service in 1940 was adyertised in
the United States in English and Danish newspapers by press re

leases and in bulletins to travel agencies throughout the country
In addition receptions w re held on board the vessels at New York

3 U S M C
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Although the advertising was directed to passenger traffic cargo was

solicited by telephone from shippers and forwarding agents

Respondents maintain that the transportation of the 50 tons of

cargo of the Amerika in February 1940 cannot constitute a regular
service This of course presupposes that the booking of the cargo

for the Europa should not be considered inasmuch as that vessel

never sailed Although the conference agreement in effect in 1940

U S M C Agreement No 147 provided for the admission of only
such carriers as were operating regularly in the trade Article 7 of

the present agreement provides that an applicant is eligible for mem

bership if 1 he is engaged in a regular service or 2 presents
reasonable evidence of intention and ability to engage in a regular
service

Complainant s fleet consists of 16 vessels and 3 more are building
These it is stated are sufficient for all of complainant s various serv

ices and additional vessels will be chartered if justified by increased

traffic An experienced staff is maintained at New York and a pier
is leased in Hoboken N J At the close of the calendar year 1945

complainant s assets totalled 50 000 000 Up to the date of hearing

complainanthad made 4 sailings from New York to Copenhagen with

combination cargo and passenger vessels and 8 additional sailings
were scheduled for the remainder of the year
It is contended by respondents however that complainant s service

is a stop gap pending the revival of trade in other areas served by it

and that itwill cease after shipments of UNRRA cargo to Poland are

discontinued This is denied by complainant although it is readily
admitted that UNRRA cargo is being carried in large quantities
United Maritime Authority UMA which controlled Allied shipping
during the war period handled relief cargo to Europe until the return

ofmost of the vessel tonnage to its owners on March 2 1946 When

its first application for membership in the conference was filed on

July 3 1945 complainant had no way of knowing what the situation

would be as to UNRRA cargo after UMA ceased to function and it

was not until approximately March 2 1946 that consideration was

given to the possibility of obtaining UNRRA cargo for Gdynia
The fact that all staterooms on complainant s vessels are outside is

an indication to respondents that the vessels were designed for use in

tropical waters Another point made is that the passenger accommo

dations are in excess of the normal requirement for the New York

Copenhagen run Considerable stress is laid upon the further fact

that complainant did not solicit cargo between the time of its applica
tion in July 1945 until after the middle of June 1946 The reason

given by complainant is that it considered it to be improper to solicit
3 U S M C
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cargo until it wasadmitted to the conference Furthermore after the

third application for membership wasdenied on March 20 1946 com

plainant began negotiations with respondent Scandinavian America

Line with a view toward having the latter withdraw its objection
to complainant s admission to the conference Advertising in trade

papers and journals was begun when the negotiations were un

successful

Complainant became a member of the Trans Atlantic Passenger
Conference D S M C Agreement No 120 and of the Atlantic

Conference D S M O Agreement No 7840 early in 1946 and

has agreed to maintain a regular service between D S North Atlantic

ports and Baltic ports It should be observed also that the principal
office of complainant s Dnited States agent the wholly owned East

Asiatic 00 a California corporation has been moved from Oalifornia
to New York City

We are convinced and so find that complainant has presented
reasonable evidence of its intention and ability to engage in a regular
service between D S North Atlantic ports and Oopenhagen Our
conclusion makes it unnecessary to decide whether complainant was

engaged in a regular service in that trade prior to the war

As there are no contract rates in the trade at the present time re

spondents claim that complainant is not prejudiced by n t being ad

mitted to the conference and that it can meet the competition of the

conference lines on equal terms Although it is true that there are no

contract rates in the trade at the present time our records show that

there were such rates up to September 7 1939 Based upon its ex

perience as a shipper as well as a carrier complainant states that

shippers always have contract rates in mind and ordinarily will not

patronize non conference lines because they desire stability in the

trade Complainant believes therefore that membership in the con

ference would increas its business We find that complainant is being
subj cted to undue and unreasonable prejudice and disadvantage in

violation of section 16 of the Shipping Act 1946

One of respondents objections to complainant s admission to the
conference is that the lines already in the trade can handle all the

cargo normally moving and that there is no reason to hope for an

increase in traffic in the near future Complainant takes a more opti
mistic view and maintains that world conditions will increase the
movement of cargo Respondents exhibits show that the present
movement is in excess of the pre war volume Wehave held however
that adequacy of existing service is not sufficient reason to justify re

fusal of admission to a conference as otherwise the existing lines could
perpetuate a monopoly by continuing t maintain adequate service

3U 8 M C
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lVaterman S S Oorp v Arnold Bernstein Line 2 U S M C 238 As

complainant s operations between New York and Copenhagen are

already established admission to the conference will not increase the

vessel tonnage in the trade

Article 9 of the conference agreement requires the conference to

advise the Commission of the record vote where application for mem

bership is denied with a full statement of the easons therefor This

wasnot done in complainant s case and the secretary of the conference

admitted that it is never done This is a clear violation of the agree
ment and the conference will be expected to conform to the terms of

the agreement in the future

We find 1 that complainant is entitled to membership in the

conference under consideration on equal terms with the respondents
2 that the agreement is unjustly discriminatory and unfair as be

tween complainant and respondents and subjects complainant to un

due prejudice and disadvantage in violation ofsection 16 of the Ship
ping Act 1916 and in contravention of section 15 thereof and 3

that the failure of the conference to advise the Commission of the

record vote when complainant s application for membership was de

nied with a full statement of the reasons therefor was a violation of

the conference agreement No violation of section 14 of the Act has
been shown

Respondents will be allowed 30 days within which to admit com

plainant to fulland equal membership in the conference failing which

consideration will be given to the issuance of an order disapproving
the agreement

By the Commission

SEAL Sgd A J WILLIAMS

Secretary
WASHINGTON D C January 9 19J i

3U S M C



UNITED STATES MARITIME COMMISSION

No 652

RATES BETWEEN PIACES IN ALASKA

Submitted May 14 1941 Deeided October 14 1947

Respondents in so far as they furnish ship to shore and shore to ship services

at vessel anchorages in Alaska are subject to the Shipping Act 1916 as

amended and the Intercoastal Shipping Act 1933 as amended where they

do not perform or participate in the line haul of the ocean carrier

Mat ter remanded for further proceedings

S J TVettrick for respondent Lomen Commercial Company
David E Scoll for Alaska Development Board and Territory of

Alaska Ralph J Rive1s for Territory of Alaska George Rogers for

Price Administrator 01nt1 O Victor for United States Smelting
Refining and Mining Company and Ralph L Shepherd for Seattle
Traffic Association interveners

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed by intervener Alaska Development Board to

the examiner s proposed report and the matter was argued orally
Our conclusions differ from those recommended by the examiner

We instituted this investigation on our own motion into and con

cerning the lawfulness of respondents 1 rates fares charges regula
tions and practices relating to or connected with the transportation

of property between places within the Territory of Alaska Lomen

Commercial Company hereinafter referred to as Lomen was the

only respondent to appear at the hearing Alaska Development
Board Territory Of Alaska Prlce Administrator United States

Smelting Refining and Mining Company and Seattle Traffic Asso

ciation intervened

1 Lomen Commercial Company Kotzebue Sound Lighterage Company Nortbern Com
mercial Company Sblsbmaref Native Lighterage Kuskokwim Freight Service Sarah Sumi

Freighting Service Chas A Traeger Kobuk Navigation Company and Alaska Rivers

Navigation Company
3 U S M C
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In so far as the particul r question here under consideration is

concerned the operations of Lomen will be taken as representative of

all the respondents where they perform ship to shore and shore to

ship service and do not perform or participate in the line haul of the

ocean carrier
Lomen is an Alaskan corporation engaged in various activities

among which is the holding out of itself to the public as a carrier

between anchorages adjacent to Nome and other places on the Seaward
Peninsula on the one hand and those towns on the other hand

The tra ffic handled is principally cargo transported by Alaska Steam

ship Company from Seattle Washington destined for Nome At

Nome the water is so shallow that the vessels of the ocean carrier

anchor from about 11 2 to 3 miles from shore and at other places the

distance is as much as 9 miles Cargo unloaded at the Nome anchorage
is placed in Lomen s barges which are towed by Lomen s tugs to a

revetment at the mouth of the Snake River and adjacent to Lomen s

warehouses Lomen unloads the barges and delivers the cargo to the

consigilees Cargo located at Nome or other outports and destined
outbound by water is transported by Lomen to the respective anchor

ages for transshipment to the ocean carrier
Under its tariffs and bills of ladiiig the comrrlOn carrier obligations

of Alaska Steamship Company begin and cea e at the end of ship s

tackle at anchorage on southbound an northbound traffic respectively
and its rates do not include any costs beyond that point Alaska

Steamship Oompany is not a party to the proceeding and no contention
is made that it has any obligation to perform the ship to shore service

Upon discharge of the cargo from its vessels the ocean carrier de
livers to Lomen the freight bills or copies thereof for the haul from

Seattle to anchorage the charges usually being prepaid Where they
have not been prepaid Lomen collects and remits to the ocean carrier its

charges There is an understanding between the ocean carrier and
Lomen that the latter will perform the ship to shore service where
a shipper does not instruct otherwise and there is an agreement be

tween them as to the manner in which cargo losses damages and

shortages are to be borne under cer ain conditions Lomen has estab

lished a schedule of rates by quoting a certain perc ntage with ex

ceptions applicable to specific commodities of the rates published in
the ocean carrier s tariff covering the transpbi tation from Seattle to

anchorage Lomen sTat s include not only the transportation between

ship and shore but also the terminal handling prior or subsequent to

delivery
The examiner found that the operations under discussion were

lighterage and that we had po jurisdiction over them inasmuch as

3 U S M C
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RATES BETWEEN PLACES IN ALASKA 9

the legislative history of th Shipping Act 1916 shows that Congress
purposely excluded lighterage from the definition in section 1 of

other person subject to this act which is as follows any person
not included in the term Icommon carrier by water carrying on the
business of forwarding or furnishing wharfage dock warehouse or

other terminal facilities in connection with a common carrier by
water

As originally worded section 1 of the bill vhich eventually became

the Shipping Act 1916 included lighterage in the d finition of other

person subject to this act This type of operation was eliminated

however upon protests of concerrs engaged in such business in the port
of New York where lighterage was primarily from railroad piers in

Jersey City to warehouses in New York and subsequent lighterage
from such warehouses to piers located on both theNew York and the

New Jersey portions of New York harbor Congress thus did not

intend to give us jurisdiction over those who pertorm the separate and
distinct service of lighterage for 01 on behalf of common carriers or
in connection with common carriers On the other hand our jurisdic
tion is plenary over common carriers irrespective of whether acces

sorial services ordinarily rendered by an other person subject to this
act may be perfornled by the common carrier It must be determined
therefore whether Lomen is a common carrier by water in interstate

commerqe lhich is defined in section 1 of the 1916 act as follows
a common carrier engaged in the transportation by water of passen

gers or property on the high seas on regular routes from

port to port between one State Territory District or possession of the
United States and any other Territory District or posses
sion of the United States or between places in the same Terri

tory
Neither the fact that Lomen uses facilities called lighters or that its

services are limited in their geographical scope is determinative of
Lomen s status which can be appraised only by an examination of
what it does Lomen holds itself out to transport any commodity for
the general public on regular routes between ship and shore Itmakes
its own contracts of charges or rates which are entirely separate from

any control by the ocean carrier and it assumes liability to shippers for
loss of or damage to cargo The faqt that Lomen has a joint agree
ment with the ocean carrier as to the disposition of such claims does not

change its relations with the public Also merely because Lomen per
forms the business of furnishing wharfage dock warehouse or other
terminal facilities does not preclude it from being a comllon carrier

by water The Intercoastal Shiping Act 1 33 contemplates the per
formance of such services by common carriers by water and requires

3 U S M C
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them in filing their schedules to state separately each terminal or

other charge privilege or facility granted or allowed

The evidence is conclusive that there are two services jointly accom

plishing the carriage behveen Seattle and Nome or the other outports
The entire transaction coilstitutes transportation on a regular route

on the high seas and between a port in the State of Washington and

a port in Alaska Each of these services is common law carriage
Considering Lomen s service alone it is regular Alaskan Rates 2 U

S M C 558 580 and the routes bet veen ship and shore are on the

high seas InRe Thames River Line 1931 1 U S S B 217 Amer

ican Peanut Gorp v M M 1 00 et al 1925 1 LT S S B 90 See

also Manila Prize Cases 1903 188 U S 254

In defining a common carrier by water in interstate commerce

Congress made a distinction between transportation between States

and other States Territories Districts and possessions on the one

hand and intraterrit rial transportation on the other hand As to

the former the transportation must be between ports whereas in

the latter it is between places This distinction must be given its

full meaning Congress Vas aware of the lack of ports and of the

different kind of transportation to be encountered in the territories

and possessions and intentionally used a term which would be all

inclusive Itwas realized that there would be transshipment at places
with destinations at ports or other pl ces

Lomen performs common carrier operations between two places
within the Territory of Alaska and under the facts disclosed we find

that it is a common carrier by water in interstate cOlllmerce as that

term is defined in section 1 of the Shippillg Act 1916 and therefore

subject to our jurisdiction
An appropriate order will be entered remanding the case to the

trial examiner for a supplemental report consistent with this deci

sion
3 u s M c



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Wa hington D C on the 14th day of October
A D 1947

No 652

RATES BETWEEN PLACES IN ALASKA

This proceeding having been instituted by the Commission on its
own motion and without formal pleading and having been duly
heard and submitted by the parties and full investigation of the
matters and things involved having been had and the Commission
on the date hereof having made and entered of record a preliminary
report containing its conclusions and decision as respects jurisdiction
in the matter which report is hereby referred to and made a part
hereof

It is ordered That this matter be and it is hereby remanded to the
trial examiner for a supplemental report consistent with the report
hereinabove referred to

By the Commission

SEAL Sgd A J WiLLIAMS

Secretary



UNIrED STATES MARITIME COMMISSION

No 648

P40IFIC COAST EUROPEAN CONFERENCE AGREEMENT

AGREEMENTS Nos 5200 AND 52002

SuhmittedSeptern1Jer 1 1947 Decided January 1 1948

Agreement No 52002 increasing the admission fee from 250 to 5 000 is d1

approved

The retroactive penalty provisions of respondents contract rate system found

to be unlawful The balance of the system found to be lawful

The unanimous voting rule inAgree ent No 5200 found to be lawful

Oluil7Juers Graha1n for respondentS
Wendell BergeWallace Howland James E Kilday William H

lI erson HeniyH Foster Jr Walter P Oombs and DonH Banks
for Antitrust Division United States Department ofJustice Oharles

B Bowling Richard F McOarthy Oharles W Buay arid Henry A

Oockrum for United States Department of 1griculture Harold H

Yowng James O Nelson and Paul M Zeis for Upited States Depart
ment of Commerce and Robert O Neill for Caiifornia Fruit Growers

Exchange interveners
R F Ahem for Rosenberg Bros Co George S Beach and Robert

J Marsh for Canners League of California John O Duckwall for

Oregon Washington Horticultural Export Councll Rate Committee
J R larper for Dried Fruit Association of California Harry H el
feTich for American Fruit Grow rsRobert K Hunter for Board of

State Harbor CommissionerS of the State of Ca1ifornia 0alhoun E

1OJobsen for Los ngeles Chamber of Commerce Leonard R Keith
for California Packing Corporation JlfTMS A Keller for Pactfic
CoastCement Institute H A Leatart for AmericanPotash Chemical

Corporation J d Montgomery and Earl S William8 for California
Growers andShippers ProtectiveLe gue O lV Mownt for California

Grape Growers and Shippers AssoCiati il and Di Giorgia Fruit

Corp ation R09 rt L McGill for Mutual Orange Distributors M J

SU Ka n
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McOarthy for Pacific Coast Customs Freight Brokers Association

Eugene A Reed for Oakland Chamber of Commerce and Walter A
Rohde for San Francisco Chamber of Commerce

Joseph J Geary and Allan E Oharles for Pacific Westbound Con

ference intervener Parker McOollester for Havana Steamship Con
ference and other conference interveners Roscoe H Hupper and Bur
ton H White for Trans Atlantic Associated Freight Conferences

John B Jago and Paul D Page for the Commission

REIORT OF THE CO l1MISSION

By THE COMMISSION
Exceptions were filed to the examiner s proposed report by the11ari

time Commission s Solicitor Departmellt ofAgriculture Department
of Commerce and the Department of Justice and the matter waa

argued orally Our conclusions differ somewhat from the recom

mendations of the examiner
This is an investigation instituted upon our own motion to deter

mine 1 whether proposed modification Agreement No 52002
to Article 11 ofPacificCoast European Conference Agreement Agree
ment No 5200 increasing the dmission fee of members from 250
to 5 000 should be approved 2 whether Agreement No 5200 should
be cancelled or modified because of the restrictions contained in Article
10 thereof which limited admission to the conference to those per
sons firms or corporations regularly engaged as common carriers by
water in the trade covered by the agreement and 3 whether the

agreement should be cancelled or modified for any other cause which

might appear upon the hearing of this proceeding At the hearing
respondents 1 contract rate sy sterri and the rule in Agreement No
5200 requiring that decisions thereunder be determined by unanimous
vote were assailed After due notice a further hearing was had on

those issues Since the hearings respondents filed and the Commis
sion approved Agreement No 52004 which modified Article 10 by
eliminating the restriction mentioned above so that common carriers

regularly engaged orgiving substantial and reliable evidence of inten
tion of operating regularly in the trade may qualify for membership
in the conference That issue will not be coilsid red further

1 Blue Star Line Limited The DonaldSon Line Limited The East Asiatic Company
Ltd A S Det 0stasiatiske Kmpagni Fred Olson Co Fred Olson Line Fruit
Express Line AjS Furness Withy Co Ltd Furness Line Isthmian Steamship Com
pany Knut Knutson O A S Knutson Line J Lauritzen Lauritzen Line Martin
Mosvold Mosvold Line N V Nederlandsch Amerikaansche Stoomvaart Maatschappij
Holland Am rica Line Rederiaktiebolaget Nordstjernan Johnson Line Royal Mail

Lines Ltd WestfaI Larsen Company A S Interocean Line and Compagnie Generale
TransatIantlque French Line

3 U S M C
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The Antitrust Division of the United States Department of Justice
the United States Department of Agriculture the United States

Department of Commerce andthe California Fruit Growers Exchange
intervened

The conference has been in existence for twenty years Its current

organic Agre ment No 5200 was approved by the Commission on May
26 1937 The purpose of the conference as stated in the agreement
is to prompte commerce from the Pacific Coast of the United States

to Great Britain Northern Ireland Irish Free State Continental
Baltic and Scandinavian ports and to Base ports in the Mediterranean

Sea and to transshipment ports in the Mediterranean Sea Adriatic

Sea Black Sea West South and East Africa British India and

Iraq
The principal commodities carried by respondents are apples and

pears from Washington and Oregon dried fruit and canned goods
from the San Francisco Bay area and citrus fruit from Southern

California Refrigerated vessels are used to transport apples pears
andcitrus fruit Some respondents are engaged in other world trades

and carry commodities which compete in Europe with commodities

transported by them from the Pacific Coast

INCREASE IN ADMISSION FEE

The proposed 5 000 membership fee is defended on the grounds
that a new member sholld contribute a share of the expenses to which

respondents have been put since 1926 ip developing and maintaining
the conference and that membership in the conference is worth that
much to any responsible commoncarl ier desiring to participate in the
trade The conference has always maintained an office with salaried

employees It has developed a rate structure prepared maintained
and filed tariff schedules collected and classified commodity statistics

for use of the members established and negotiated shipping contracts
with shippers on behalf of the members and acted as a medium of

contact between responde ts and thepublic Italso transacts busines

with the Commission The principal items of expense are salaries
office rent other office expenses anlattorney fees Conference funds
are secured through individual member assessments Five members

were assessed an average of 9 037 for the 5 year peiiod between 1935
and 1939 At the time of hearing the conf rence had a bank account

to about 6 000 Before the war the average bank balance was about
10 000 The replacement value of office equipme t is less than

1 000
3 U S M c



14 UNITED S ATES MARITIME COMMISSION

Apart from the consideration of past expenses respondents assert

that it would cost a carr er mor than 5 000 to es ablish a rate struc
ture and publish arid maintain a tariff which is only one of the con

ference s functions enjoyed by a carrier upon admission The value

of good will is another factor urged It was testified that with the
return of normal trade following the war the conference plans to ex

pail4 its functions aJld Crganization and that a reserve fund should

beavailable to meet future exigencies During the war the confer
ence maintained its organization and office but drastically curtailed
its activities There is no suggestion that the proposed admission fee
is designed to cover the actual administrative costs of admission since
such costs are trivial amounting to no more than is lecessary 10 pulY
ish a supplement to the tariff and notify contract shippers of the new

member In fact the substantial bank balance of the conference and
its right to assess members for ne essary expenses renders a high
admission fee unnecessary

We are not impreSsed with the argument that the discrimination

re ulting from t4e payment of 250 by existing members as distin

guis ed from the 5 000 required of prospective members is not undue
and unjust To remove undue and unjust characteristics discrimi

nations must be justified by transportation or competitive conditions

or by some other satisfactory reason Respo dents have failed to

how that the increase isriecessary to eontinue the existence of the

Gonference or to reimburse theulselves for abnormal operating
xpe es

Itmay be that the sUm of 5 000 would not prevent any large well

established carrier from entering the trade but we cannot say that ii
would not be lt deterrent to a small carrier We take official cogni
zance of the fact that many carriers now successfully established

sprang from beginnings which might have been very seriously ham

pered by the 5 000 requirement Such a financial burden would be
a detriment to the commerce of the United States which can not be
countenanced

greenient 52002 is disapproved

9QNTRACT RATE SYS M

For many years the conference tariff schedules have contained two
rates one called tariff and the other called contract the latter being
o er than the former by approximately 15pereent The coptract

rate is available to shippers who sign exclusive patronage contractS

By the terms of these contracts the shipper agrees to use the vessels of
th conference members for all of its shipments from Pacific co st

auRKn
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ports of Nor1h America to ports in Europe served by the carriers in

return fop which the carriers agree not to raise xisting rates within

90 days 2 The carriers also undertake to furnish service sufficient to

meet the shipper s requirements and if at any time they are not able
to do so the shipper is then free to use other carriers The contract

is available to aU shippers of commodities covered by coIitractrates

gardless of voluine offered
thenature of the commodity or port of

origin As ofthe commencement ofthehearing canned goods anddried

fruit were not covered by contract but the shippers of those commodi
ties had a gentJemen s agreement with the conference accomplishing
practically the same result viz the shippers undertook to ship only
over the carriers maintain ng rateS and the rates to be charged were

agree4 upon by the parties Since the hearing canned goods and

dried fruits have been placed on it contract basis and the shippers
thereof have accepted the exclusive patronage contract

CQntractrates re not accorded coal in buIlt lumber grain bagged
barl y N 9 S human ashes corpses old clotlling old shoes relief

goods household goods and personaeffects and no contention is

made that the shippers of these commodIties enjoy any undue

advantage

Government cQunsel challenged the legality of the contract rate
system on the grounds that it is monopolistic it results in different

rates for identical services the contract is not asection 15 agreement
because it is rlot between the parties to the agreement and therefore

is not subject to the exemptions from the anti trust aCts the system
is a device to penalize a shipper for not giving his whole business to

the carrier and thereby violates section 143 of the Shipping Act 1916

if it is not contrary to section 14 because it is not applied to all com

modities nevertheless it is unjustly discriminatory an unfair as be

tween shippers creates unreasonable prejudices and disadvantages

against some shippers and unreasonable adv ntag s to others in viola

tion of sections 16 and 1 T of theact and is detrimental to thecommerce

of the United States in violat on of section 15 In other words these

are ttacks upon the egality of t e systeIIl per se and are not based
upon any evidence which is peculiar to the contract or confe ence

under discussion
The lawfu1Dess of the contract rate system has been considered by

our predecessors and by the courtS several timeS butMenacho v Wara

2This provision was mcorporated in the contract subsequent to the commencement of the
hearing

8 Third R taUate against any shipper by refusing or threaten ng to refuse space ac

comDlodatiop s when such are avallab e r resort to other discriminating or unfair methods
because such Shipper bas patronlz d ailY9ther carrier or has filed 8 complaint charging
unfair treatinent orfor any otber reason

U S M C
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1886 27 Fed 529 is the only ca as far as we know which h s

h ld the system to be illegal per 8e That decision however CaIlnQt
be considered as acontrolling precedent in view of thesllbsequent enact
m nt of the Shipping Act 1916 and the specific provisions 9f sec

tjon 15 thereof the latter of which removes from the application I

th antitrust statutes all agreeme ts approved by us as well as all ac

tivities of the parties thereunder

very decision whether by a court or by us or our prede essors

silce the passage of the Shipping Act involving the legality of the

Gontract rate system has rested uponthe facts presented ih the specific
case Wherever the system has been condemned the decision has

turned on some circumstance which resulted in a discrimi lation or

in detriment to the commerce of the D llited States or in some violation
of tJ1 Shipping A t 1916 No administrative finding sustaining the
lawfulness of the system has been reversed by the courts

Although practicaily all of the points of attack against the lawful
ness of the contract rate system wer made in U S Navigation 00 v

llunard S 00 Ltd 284 D S 474 the court did not pass upon the
Inerits of the complaint but decided that the matter should have been

presented initially to the Shipping Board before resort was had to the

coqrts It is significant thatno further action was taken by complain
ant in that case

We cannot ignore tIle fact in Swayne Hoyt v U S 300 U S

297 the Supreme Court did not hold that the contract rate system
was in violation of section 14 of the Shipping Act 19i6 or that the
establishment of two differept rates for identical services contract
and non contract was in itself unduly and unjustly prefer ntial

In giving full consideration to the decision of our predecessor the
court decided that the interpretation whickhad been placed upon the
facts by our predecessor was substantially lupported and that the
court wasnot empowered to make a contrary finding

Contrary to the arguments made tO lIS Congress was informea
before itpassed the Shipping Act 1916 of the existence of the contract

rate system as well as of the deferred rebate system Congress took
occasion to prohibit the latter specifically It is reasonable to suppose
that had it intended to prohibit the former it would have said so with

equal force

We can find no authority that the contract rate system is unlawfu

per 8 On the contrary we are constrained to follow precedents and
to examine the evidence introduced in this case to determine whether

it justifies a disapproval of AgreementNo 5200 or any of its terms

u1on the grounds that any d triinent to the commerce of the United

au S M o
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St tes any discrimination or any violation of the Shipping Act

1916 has resulted orwiiI result

The testimony of shippers regarding this objection to the contract

rate system are both general and specific Those objections which are

general that there is no penalty against the carriers for their failure
to provide sailings that the noncontract rates are devised solely as

threats t shippers if they use outside tonnage were nothing but

expressions of itnesses preferences for some other method of cOl

troland were not su pported by any evidence that the e objectionable
features resulted in ailY loss or damage to the objectors or to anybody
lse

The objection that there were discriminations because the dried and

canned fruit industries were not r quired to sign one of the exclusive

use contracts but were allowed to substitute therefor a gentlemel s

agreement has been removed by placing contract rates on dried and

canned fruits and requiring those industries to sign contracts

The objection that the contract w s not lawful because it did nQt

require thecarrier to give the shipper any expressed period of notice

of increases in rates also luis been removed by returning to the pre
war provision of requiring 90 days notice of increases

As against these objections the same witnesses were practically
unanimous in stating that their industries were interested in yes de

pendent upon transportation which was dependable and stable and
known rates sufficiently ill advance so that future sales would be

protected since we sell on a C I F basis we could seriously
be disturbed by such fluctuations that might otherwise occur

4 It

was stated that the incident of the chartering of a vessel by a buyer
in Europe was very disturbing to the trade because of the resulting
tendency towards instability of rates It ppeared that without some

form of contract rate instability would unquestionably result Suc

testimony from the very shippers who had objected to the contract

rate supporting as it does the testimony on behalf of the carriers in

the trade and the disruption of the conference is compelling This

trade is highly competitive of a seasonal nature that lendsitseli to

inviting outsiders to appear to get the profits and to disappear during
the off season The members of the conference had at no time denied

membership to any applicant carrier The contract rate S i tem is a

necessary practice in this trade to secure the contintlance of the con

ference the frequency dependability and stability of service and

the uniformity and stability of freight rates

I

Mr Dwight K GradY p 80l
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Objection was made to a So cal ed penalty clause of any I1atvre Iand specifically to the one quoted below

In view of the impractica bility or difficulty of fixing the actual damages which

Iwould be suffered by Carriers in the event of a violation of this agreement by
the Shipper the parties agree that if the Shipper shall m ake any shipments in

violation hereof this agreement at the option of the Carriers shall immediately
become nul and void as to all future shipments and ther upon the hipper shall

Ibe liable to the transporting Carriers for payment of additional freight on all

commodities theretofore shipped with such Carriers since the execution of this

agreement at the tariff Non Contract rate or rates on su h commodities set

forth in thecurrent tariffs of the transporting Carnersin force at the time of

such shipments

Any damage suffered by the members 6f the conference in case of viola
tion by shippers would be difficult to assess in actual dollars and cents
and therefore an agreement of damages would appear to b essential

for a mutually satisfactory administration of the contrac
The clause quoted above has three objectionable features however

In the first place it gives the carriers an option as to whether they
will ssess damages This of course opens the door to possible dis

criminations and removes the uniformity of treatment sought to be

accomplished by the conference agreement Secondly it UiS the effect
of preventing a violating shipp r from securing a contract in the

future Thirdly t e retroactive method of establishing the damages
llnd their possible resulting discrimination

D1Jring the hearing it was proposedto amend the clause as follows

In view of the impra ticability or difilculty f ing the actual damage which

Would be suffered by carriers in the event of a v olation of thisn Agreement by
the Shipper the parties agree that if a Shipper shall make any shipments 111

violati n hereof this Agreement shall immediately become null and void as

to all future shipments except as hereinafter provided and thereupon theShippe
hall be liable to th Transporting Carriers for payment of additional freight

on all commodities theretofore shipped with such Carriers since the executio

of this A re ment but not to exceed a period of twelve months preceding the
date of discovery by the Carriers of said violation at the Tariff non contract

rate or rates on such cOmmodities set forth in the current Tari s of theTrans

porting Carriers in force at the time of such shipments Shipper will not be

offereda neWt contract unless and until payment of such additional freight shall

have been made

The firSt and second objectionable features are th reby litfiinated
The retjoactive feature however is retained This featllre is open
to critici nibecause of the unequal manner in which itwould operate
A shipper in larg volume and of great frequency finds himself in

such a position that the amount which he would have to payif he

used an occasional carrier would be such as to compel him to use the
conferen carriers perma ent1y whereas the infrequent shipper or
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one who ships in VfJrY small volume would not be deterred by reason of

the penalty The purposes of the clauseto reimburse the carriers

for losses suffered by violation of the contract and to prevent breaches
in the futurehave not been attained

Conferences have long beerlconfronted with the problem ofdamages
with respect to possible breaches of the conference agreem nt by itS

members and in many cases have fixed the damages to be paid where

the breach has involved the cutting of ratesat the amount of the freight
involvedor at a certain lumber of times thereof This estabHshes a

definite formula by which the penalty can be calculated and has no

retroactive feature Respondents will be expected toainend the

liquidated damages clause of their contract somewhat along the ljnes
indicated herein

UNANIMOUS VOTE RULE

Article 10 ofAgreement No 5200 provides that decisions ofthe con

ference are to be arrived at by the unanimous vote ofmembers present
at any regular or speciaJ meeting and all members whether present
or not shall abide by t decision so taken

This rule is described by some shippers a by Government counsel

as particularly dangerous to the interests of Pacific coast shippers
since a single me ber can veto a gjv n proposal and compel aUother

members to act as it directs on a given rate application For example
a memberengaged in carrying citrus fruit from Brazil Spain orPales

tine in competition with California citrus fruit could prevent action

of the conference ifa proposal conflicte with its other World trade

interests Pacific coastborax competes with crude borate oncentrates

from Argentinil Chile and Turkey An ther fear is that one member

serving only eq iterranea ports co ld bloclr a proposal aff cting
Northern Europe A dry cargo operator could control by one vote a

situation in which only r frigerator vessels had an interest The faCt

that the vote is secr t and that of about wenty members only one or

two are erican flag lines are other elements urged in opposition to

the rule

Respondents mamtain that no sn6h power luis even been attempted
that generally all members are informed of the agenda in advance of

meetings ahd that the rule produce more thorough cODsideration

than a m jority rule since every member present must be corivinced

The qu stion here is not whether a unanimous ormajority rule might
be better or whether it could con eivably be abus but whether the

record indicates that the rule has been used by reSpondents inviolatiQn

of the act A mass of statistjcal data showing Jn vement of citrus
8 u s M C
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fruit and other commodities in world trade is of record No instance
appeal s where any Pacific coast trader has suffered a disadvantage in
favor of foreign competitors by virtue of any action of respondents
Some elements gove ning the flow 9f trade as explained in exhibits of

record are generally crop conditions influence of the Spanish civil
war and trouble with decidious fruit insects in Palestine Actions of
Germany and other governments before the wa are likewiseexplained

by witn sses as affecting Pacific coast exporters Illustrative of the
latter conditiois the testimony of a witness shipping borax to Europe

There are conferences which have the unanimous twthirds three
fourths or majority voting rules No one of these can be disapproved
as an organizational procedure but the lawfulness ofany of them must

be based upon evidence as to their working in practice as introduced in
a pUblic hearing Tests of lawfulness are found in actions or course

ofconduct not in organizational procedure
We find that the rule in Agreement No 5200 requiring that decisions

thereunder be determined by unanimous vote has not been shown to be
unlawful

Commissioner McKeough not having been present at the argument
did not participate in the disposition of his proceeQing

An appropriate order discontinuing t s proceeding will be entered
3 U S M C



ORDER

At a Sessiol1 of t4e UNITED STAT S MARITIME COMMIS
SION held at its office in Washington D C on the 12th day of

January A D 1948

No 648

PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT AGREEMENTS Nos

5200 AND 52002

This case having been instituted by th Commission on its own

motion nd having been duly heard and submitted by the parties
and full investigation of the matters alld things involved having
been had and the Commission on the date hereof having made and

entered of record a report stating its conclusions and decision thereon

which report is hereby referred to and made a part hereof

It is ordered That Ageement 52002 be and it is hereby disap
proved and

It is further ordered That this proceeding be and it is hereby dis

conti ued

By the Commission

SEAL S A J WILLIAMS
Secretary
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No 655

TERMINAL RATE INCREASEfrPUGET SoUND PoRTS

Submitted August 6 1917 Decided January 13 1948

Definitions of the terms service charge handling and loading or unloading
contained inSeattle Terminals Tariff No 2C found to beunjust and unreason

able regulations in violation of section 17 of the Shipping Act 1916 Be

spQll4e nts directed to make necessary changes in the definitions

Respondents expected to supply w1t in three months the financial results of
their operations over a test period for each service for which they publish
rates or charges

Ray DUJMtt and Donald E Leland for resPondents and for inter
vener Northland TransPo rtation Company and George LaRoche for

resPondent The Commission ofPublic Docks ofthe City of Portland

Oregon

Albelrt E Stephan and JohnAwler for American Hawaiian

Steamship ComP4ny American Mail Line Ltd Grace Line Inc

Matson Navigation Co pany Oceanic Stea ship Company Sudden
Christenson Inc and Sudden Christenson Overseas Corporation

interve ers Ohahners G Graham for other interveners David Scoll
for Alas a Development Board and Territory of Alaska Omar O
Victor for United StateS Smelting Refining and Mining Company

Ralph L Shepherd for Seattle Traffic Association rnterveners and
W Reginald Jones for Board ofPort Commissioners ofOakland
California

HughFullerton forCanners League ofCalifornia 111JinU M Smith
for Board ofHarborCo mmissioners of City ofLong Beach Califor
nia Ray L Ohesebro and Arthur W Nordstrom for City of Los
Angeles

DE3IS ION oF THE CoMMISSION

By THE COMMISSIoN

We initiated this proceeding to determine the lawfulness and
propriety of the definitive provisions of Seattle Terminals Tariff No

3 U S M C 21
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2C and of service handling carloading and unloading charges
named in that tariff 1 Exceptions werefiled to the examiner s proposed
report and the inatter was argued orally Our conclusions differ

somewnat from those recommended by the examiner

Respondents herein 2 are the parties to Agreement No 6785 the

organic agreement of the Northwest l1arine Terminal Association

whose purposes as stated in the Association s constitution attached

to the agreement are a to promote fair and honorable business

practices among those engaged in the marine terminal industry b

to more adequately service the interests of the public at Northwest

ports i e ports in the states of Washington and Oregon to

establish arid maintain just and reasonable and so far as practicable
uniform terminal rates charges classifications rules regulations and

practices at said Northwestpor tsin connection wth waterborne traffic

al ci d to cooperate with the marine terminal operators of other

districts either individually or through their associations to the end

that the purposes set forth above may be achieved by such other termi

nal operators Tle agreement has been approved under section 15 of

the ShippingAct 1916

Seattle Terminals Tariff No 24J was filed with the CommissIon

ptiruant to Agreement No 6785 It applIes at Seattle and certain

other ports in the State of Washington Other tariffs filed with the

Commission pursuant to the agreement are Tacoma Terminals Tariff

No 1 applicable at Tacoma Washington Terminal Tariff No A

of The Commission ofPublic Docks of the City of Portland Oregon
appliGable at Porlland Or gon Port of Astoria Tari ff No 6 ap

pli ahle at Astoria Oregon Port of Longview Terminal Tariff No 2

applic ble at Lorigview Washington and Port of Vancouver Tariff
No 1 applicable at Vancouver Washington With one exception a

respondent that is a party to one of the tariffs does not participat in

another of them l10st of the respondents are parties to Seattle Termi
nals Tariff No 2C

1 Special Supplement No 11 to the tariff indicates that the tariff contains charg s for
trari ferring a d such charges lso wer included in this proceeding The issuer of

the stiPP1ement testifles that he has been unable to find in tbe tariffi specific charge for
transfe i ng he supplement therefore should be canceled

2 Alaska S teamship COmpany Ames Terminal Company Arlington Dock Company Port
of Astoria Baker Dock Company Port of Bellingham City Dock Company Columbia Basin
Terminals Company DrummondLi hterage Company G S Handling Company Port of
Grays Harbor Luckenbach Steamship Comp ny Newsprint Service Company Port of
Olympia Pope Talbot Inc CMcormick Steamship Company Division Port of Port
Angeles Port of Longview PugetSound Freight Lines Rail Water Terminal Company
Salmon Terminals Incorporated liort of Seattle Shaffer Terminals Port of Tac ma T lt

Tidewater TermiIals Port of Vancouver Port of Willapa Harbor The CommisSion of
rublic Oocks of the qty of Portlll nd OregoD an Western Stevedore Company

3 D S M C
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This investigation was initiated because of the prima facie evidence

of discrimination growing out of the Association s establishment of

new increased terminal rates applicable to handling charges carload

tng and unloading charges and the establishment of a llew charge
designated service charge covering Alaska traffic only Subse

quently the charges covering other traffic were raised in a similar

manner It then appeared that the tariff definitions covering the

various charges were ambiguous and overlapped in instances that

there rere discriminations as beh7een the recipients of the different

services that there were double payments for the same service under

different names and that a decrease of uniformity rather than an

increase might result

We are of the opinion that there should be uniform and clear defi

nitions of various terminal services and a clear and inclusive list of

the specific activities contained in each definition in order to enable

terminal operators the shipping public carriers and us to determine

whether each service is bearing its fair share of the cost load Such

uniformity should be a goal sought by all Ovners and operators of

terminals in all ports of the United States and its Territories and

possessions This does not mean however that there necessarily
should be a uniformity of charges Uniformity of definitions will

result in a much healthier condition of the industry and much fewer

competitive situations resulting in noncompensatory charges for cer

tain services While it may be difficult to cover all ports in an attempt
to secure immediate and universal uniformity we should take every

opportunity to require terminal operators to publish their charges
under headings which are clear concise and which in noway overlap

In deciding the various issues in this case it is necessary at all times

to keep in mind that the respondents are terminal operators that farm
an interm ediate link between the carriers and the shippers or con

signees and that in consequence the operators are performing some

services for the carriers and other services for the shippers In view
of the fact that there are so many different methods of furnishing
terminal facilities to carriers and of furnishing or not furnishing the

labor to work those facilities it is necessary to distinguish thos
services which are attributable to the transportation obligations of

the carrier from those which are not

It is thus necessary to delineate clearly the obligations of the carrier
to the shipper or consignee in performing its transportation The
carrier must furnish a convenient and safe place at which to receivQ

cargo from the shipper and to deliver cargo to the consignee Ifthis

can be clone at end of ship s tackle then it can be sa stated and the QOn
tracts ofcarriage may be limited to such service On the ather hand

SU S M C
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if such receipt and delivery is impracticable or impossible the car

rier llust assume as part of its carrier obligation the cost of moving
the cargo to where it can be delivered to the consignee or from where

it can be received from the shipper referred to generally as the place
of rest The carrier cnnnot divest itself of this obligation by offering
a service which it is not prepared to perform It can however sepa
rate its rates into two factorsone covering the actual transportation
and the other covering the handling between tackle and place where

cargo is received or delivered J G Boswell 00 v Amerioan Ha

waiian S S 00 2 U s M C 95 Los Angeles By Prodiucts Co v

Barber S S Lines Inc 2 U S M C 106 The carrier s obligations
also inclqde the receiving of cargo frorp sh pper and the giving of a

receipt therefor and delivery of cargo to those entitled to it together
with the handling of the necessary papers

With t ese legal principles in mind the services contained in re

spondent tariffs and the definitions thereof can be considered

DEFIlfITIVE PROVISIONS OF SEATTLE TERlUNALS TARIFF NO 2 0

Wharfage This term is defined in the tariff as follows

Wharfa e is the charge that is assessed on ail freight passing or conveyed
over onto ror under wharves or between vessels or overside vessels when berthed

at wharf or wheu moored in sUp adjacent to wharf Vharfage is the charge for

use of wharf and does not include charges for any other service

Wharfage then is a charge against the cargo for its use of the vharr

There is FlO evidence that this service includes anything that is included
in any or the other services
It is trUe that a witness for respondents testified that harfage is

a rental on a per ton basis for the cargo on the terminal during the free
time period allowed This however appears to be an inaccuI ate

descripti m of the basis of the charge and one that is not included in

the tariff The wharfage charge is made for the passage of the cargo
over the wharf and has no reference whatever to the free time It

is made hether the cargo avails itself or the free time privilege or

remains jm the pier long after the free time has expired Free time
does not connote theright to use the pier without any charge whatso

ever and has not been so interpreted Itmerely means that the cargo
once law ul1y on the pier may remain on and during the period estab
lished at no extra expense or without the enforcement or any of the

rights reserved by the carrier or the terminal operator to remove the

cargo to a warehouse at the expense of the 0argo or to charge demur

rage beyond the free time period
SU S M C
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The impasitian af a wharfage charge agaii1st the cargo can be justi
fied anly an the principle that the carrier 01 the terminal aperatar on

the carrier s b halfdaes nat actually take possessian 01 deliver up

passessian af the cargo ather than at place af rest an the pier as dis

tinguished fram the end af ship s tackle Between that place and the

entrance to 01 exit fram the pier the cargo is using the pier to get into

pasitian to utilize the carrier s facilities 01 has finished the use thereof

The establishment af the charge against the cargo for this use has been

widespread thraughout the country under various names viz wharf

age tap wharfage tollage wharf tollage Ve cannot ignore
that fact The definitian appears to be adequate

Service charge This is a charge which was initiated far the first

time in the tariff under investigatian The definitian in effect at the

time af the hearing was as fallaws

Service Charge is the charge assessed against vessels their owners operators
or agents for the performance of services incidental to receiving and delivering

freight and includes berthage of vessels while loading or discharging cargo

Service Charge does not include any freight handling loading nor unloading
operations nor any labor other than that which is sssential to performing the

service

Priar to Navember 30 1946 the effective date af the abave quated
definitian berthag af vessels while laading 01 discharging cargo
was nat specifically cavered by any charge made by respondents

I nerthage was then as it is naw defined in the tariff as the charge
assessed against a vessel far the use af berthing space at harf aralang
ide afather vessels berthed at wharf when said vessel is nat engaged

in laading 01 discharging cargo and unless atherwise specifically pro
ided it daes nat include any ather wharf services except maaring

privileges No reasan appears why berthage may nat praperly be

charged irrespective ofwhether a vessel is laading 01 discharging
ctrga

There appears to be no distinctian between this sa called berthage

anq the service which is designated as dackage in mast other lacali

ties To include berthage with the ather services inciclental to re

ceiving and delivering af freight will add still mare to the gener l

confusian in the use af terminal definitions Berthage shauld be estab

lished as a separate item since it is purely a use charge far space

accupied by the vessel and has no direct relation to a ervice as such

The abave quated definitian af service charge vhile stating what

the charge daes nat include leaves to surmise hat services incidental

to receiving and delivering freight are cavered thereby Canceding
the inadequacy af the defintion seattle respandentsprapase to amend

it to read as follows
8 U S Me O
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Service charge is the charge assessed on the basis of cargo tons handled

against vessels their owners agents or operators which load or discharge cargo

at the terminals for use of terminal facilities for berthage while loading or dis

charging cargo for administrative expense in serving the carder and for per
forming one or more of the follow ng services

1 Arrange berth fOl vessel

2 Arrange forcargo space on terminal
3 Check cargo AT PLACE OF REST ON DOCK to or from vessel
4 Receiving cargo from shippers or connecting lines and giving receipts there

for

5 Delivering cargo to consignees or connecting lines and taking receipts there

for

6 Prepare dock manifests loading lists or t gs covering cargo loaded aboard
vessels

7 Prepare over short and damage reports
8 Ordering cars barges or lighters
9 Giving information to shippers and consignees regarding cargo sailings and

arrivals of vessels etc

NOTE Service charge does not include any freght handling loading nor un

loading operations norany labor other than that which is essential to performing
one or more of the above specified services

That has heen said above concerning berthage applies also in reo

spect to the proposed amendment Furthermore the phrase for use

of terminal facilities is broad enough to comprehend the use oftermi

nal facilities for which compensation is included in other charges such

as wharfage and should be eliminated For a like reason admin

istrative expense in serving the carrier should be deleted Each serv

ice presumably bears its proper share of the administrative expense in

the charge established for the service and to exact payment for such

expense in the service charge would be a duplication of charges
The principal item in the proposed amendment is checking which

involves the counting and measuring of packages recording any identi

fying marks and making notations s to the apparent condition of
the packages Checking performed for the ship should be covered by
the service charges whether or not it is done at place of rest The
words AT PLACE OF REST ON DOelr to or from vessel there

fore should be eliminated

In view of the inadequacy of the definition of service charge now

ill effect and the improper inClusion therein of berthage of vessels

while loading ordischarging cargo and in view of the defects in tho

presently proposed definition the definitions are unjust and unreason

able regulations relating to the receiving and delivering of property
in violation of section 17 of the Shipping Act 1916

Handling handling charge Under the heading Handling De

fined the tariff states
3 U S M C
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Handling charges are thecharges assessed for handIng freight between place of

rest oil wharf and ship s slings

Under the caption Handling Charge Defined is the following defini

tion

Handling charge is the charge asses ed for the service of handling freight

Thus instead of a definition of handling and one of handling
charge there are two definitions of the latter Prior to November

30 1946 the tariff in addition to defining handling charge as the

charge assessed for the service of handling freight declared

Handling freight is the service performed inmoving or conveying freight between

ship s tackle and first place of rest on wharf It includes ordinary sorting

breaking down checking and stacking on wharf

Itwas testified that ordinary sorting breaking down and stacking in

connection with the service ofhandling areso related to such service as

properly to be covered by the charge for handling Nevertheless

when checking was removed as a factor in the handling charges to be

made the mainstay of the service charges the entire sentence above

which states that It handling freight includes ordinary sorting
breaking down checking and stacking on vharf was eliminated from

the tariff Since the definiions now in force do not provide that ordi

nary sorting breaking down and stacking on wharf are included in

handling they areunjust and unreasonable regulations relating to the

handling ofproperty in violation of section 17 of the Shipping Act

1916

Handling takes place after freight has been received and before it is
delivered on behalf of the earrier It is a service performed for the

ship The definitions in question however are ambiguous as to

whether the handling charge is applied against the ship or the freight
The definitions for this reason also are unjust and unreasonable regu
lations relating to the handling ofproperty in violation of section 17

Oal Zoading and unloading The tariff under Loading or Unload

ing Defined declares

Loading or Unloading charges are the charges assessed on freight loaded into or

on cars or unloaded from cars spotted on wharf and iriclude moving between cars

and place or rest on wharf

Beneath the heading Loading or Unloading Charges Defined it is

stated

Loading or Unloading charges are the charges assessed forthe services of

loading or unloading freight

The former of these two definitions superseded effective November 30

1946 the following
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Loading and Unloading nre the respective services performed in loading
freight from wharf premises on or into railroad cars or trucks and unloading
freight from railroad cars or trucks onto wharf premises The services include

ordinary breaking down sorting checking and stacking

As appears from the definition first quoted loading or unloading
charges do not now apply to the loaq ing orunloading of trucks Such

service is performed by the truckmen except on what are said to be

very very rare occasions and it is pointed out that thetariff contains

provisions under which the service and necessary equipment can be

furnished for charges based on man hour rates 3 and equipment rental

The situation is similar to that set forth above in the discussion of

handling and handling charges Accordingly in not providing that

ordinary sorting breaking down and stacking are included in carload

ing and unloading the definitions under the captions Loading or

Unloading Defined and Loading or Unloading Charges Defined are

unjust and unreasonable regulations relating to the receiving and

delivering of property in violation of section 17 of the Shipping Act
1916

The definitions above quoted also are ambiguous in that they do not

indicate as to whether the charge is against carrier or cargo The

s rvice is obviously performed for the cargo and should be specific on

this point

LAWFULNESS OF SERVICE HANDLING CARLOADING AND UNLOADING

CHARGES

The handling carloading and unloading charges consist of basic

rates of so much per 2 000 pounds or 40 cubic feet to which an emer

gency charge has been added to cover what was originally expected to

be temporary costs caused by the war With certain exceptions for

each service on traffic other than Alaska the basic rate is 75 cents and

on traffic to or from Alaska it is 80 cents These basic rates werenot

changed in the tariff under discussion Prior to the filing of the pres
ent tariff the emergency charge had been established at 10 of the

basic rates in effect on December 20 1945 and was raised to 30 on

June 15 1946

The present tariff further increased the emergency charge on traffic
Jother than Alaskan on November 18 1946 and on Alaskan traffic
November 30 1946 to 50 of the basic rates on handling and car

8 Man hour rates which are said to be a stop gap until we get something that is stable
in production and costs lack the definiteness of per ton charges The record indicates no

objection to them perhaps because of an appreciation of the circumstances which brought
about their establishment When those circumstances no longer exist the manhour rates
should be canceled
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loading and unloading It also inaugurated for the first time the

service charges of 60 cents inbound and 40 cents outbound per 2 000

pounds or per 1 000 feet board measure 4 It is the establishment of

these new charges and the increase of the emergency charge to which

the evidence was chiefly directed

Respondents position is that the emergency charge and service

charges are justified by increased costs They show that between
November 3 1945 and January 2 1947 the straight time wages of
longshoremen and doclrmen who perform the handling carloading
and unloading advanced 47 cents per hour and 57 cents per hour

respectively exclusive of vacation allowance Additional wage in
creases subsequently became effective They also call attention to the

slackened pace of labor and to the mounting of overhead expenses
Port of Seattle which engages in a comprehensive terminal service

submits financial statements pertaining to two of its terminals from

January 1 1946 to and including November 30 1946 during 149 days
of which there wasno operation on account ofstrikes The statements

relate to respondent s entire wharfinger operations at the respective
terminals and include such items as maintenance general terminal ex

pense general administrative expens e and revenue from wharfage
among others Some of the figures are exact others are estimates
The expense in respect to respondent s East Waterway Terminal vIas

267 49146 llJ1d the revenue 201 287 73 The loss of 66 206 73
divided by the 99 176 tons of cargo that came to the terminal results
in an average net loss per ton of 66 8 cents Respondent s Stacy
Lander Terminal shows expense of 231 133 57 and revenue of 180

696 66 a loss of 50 436 91 on 86 358 18 tons or an average net loss of

584 cents per ton

Yestern Stevedore Company which commenced operations at pier
28 Seattle in Iay 1946 shut down from early September 1946 until
about December 10 of that year because of labor difficulties During
the four months of May to August inclusive the cargo at pier 28
totaled 41 357 tons and the earnings were as follows wharfage 12

EC

4 Except in the Pacific coastwise trade these charges apply where freight is not loaded

or discharged by vessels direct to 01 from open cars and is not loaded or discharged by
cssels direct overside to or from water or barge The service charges except in the Pacific

coastwise trade are 20 cents inbound or outbound where freight is loaded or discharged by
vessels direct to or from open cars and 10 cents inbound or outbound where freight is

loaded or discharged by vessels direct overside to or from water or barge On account of
railroad competition experienced by vessels in the Pacific coastwise trade the service charges
in that trade are 20 cents inbound and 10 cents outbound carload and 40 cents inbound

and 20 cents outbound less than carload Where freight is not loaded or discharged by
vessels direct to or from open cars and is not loaded ordischarged by vessels direct overside
to or from water or barge 10 cents inbound or outbound where freight Is loaded or dis

charged by vessels direct to or from open cars and 5 cents inbound or outbound where

freight is loaded or discharged by vessels direct overside to or from water or barge
3U S M C
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552 55 carloading 10 357 12 handling 17 877 88 berthage
1 782 17 and extra labor 5 819 56 a total of 48 389 28 5 The job

cost which includes the cost of checking handling carloading and

unloading insurance social security in fact all expenses chargeable
to the operation of the terminal except general and administrative
expenses and depreciatiop was 65 605 53 and general and adminis
trative expenses and depreciation amounted to 6 207 68 Per ton
therefore the total expense was 1736 as against earnings of 1 17
which resulted in a net loss of 56 6 cents What the result was as

regards the respective items ofhandling carloading or unloading or

the items covered by the service charges is not shown
G S Handling Company handling exclusively traffic to and from

Alaska nearly all ofwhich is conveyed to and from the piers in trucks
does little carloading or unloading and relies for its revenue almost

entirely on the handliilg wharfage and service charges It entered
the terminal business at piers 50 and 51 Seattle on June 1 1946

Beginning the following September it was for some time affected by
strikes Cost studies presented for June July and August 1946 show
that the freight amounted to 50 405 tons and that expenses were as

follows gross wages for dockmen including insurance and taxes
57 50165 1 765 52 of which was retroactive pay checking cost 31

34542 rent 15 750 and other operating and dock expenses
27 865 72 The total expense for the three month period was 132

462 79 and the average cost per ton was for dockmen 114 including
retroactive pay for checking 62 cents for rent 31 cents and for other
operating and dock expenses 55 2 cents a total of 2 622 The revenue

for the same period amounted to 81 892 64 or 162 per ton resulting
in a loss of 50 570 15 or an average of 1 per ton

Using the same tonnage figure namely 50 405 and taking into con

sideration wage increases between August 1946 and Janu ry 2 1947
it is estimated that even with the service charges and the emergency
charge of 50 percent in effect the result would be an average loss of
63 cents per ton

Respondents are not performing under the new tariff any services
not performed under the old tariff although an apparent new service
has been added covered by the service charge As appears herein
before respondents have eliminated checking from the items formerly
covered under handling and carloading and unloading but they
have placed it in the service charge It does not appear however
from which of the former charges the other items enumerated under

6There is a sligh t difference between this total and 48 763 56 appearing on an exhibit
of record
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the service charge were taken Each of the handling and carloading
and unloading charges was increased by 20 of th basic rates in

spite of the deletion of the checking service from each charge The

wharfage charge was not increased unless the service of ordering cars

barges or lighters now item No 8 in the proposed Service Charge
was originally covered uncleI wharfage This item No 8 is clearly a

service performed for the cargo except in those cases when barges or

lighters may be ordered to effectuate a transshipment It was of

paramount importance under all the circumstances that there be pre
sented to us cost studies showing the expense of performing each

service so that airy question as to the measure of the charge with the

attendant cost and as to the existence of duplicate charges for the same

service eould be resolved

Except in the case of G S Handling Company no cost studies
showing the expense of performing any of the services here involved

ure presented It appears that with perhaps a few exceptions re

spondents possess no such information As cost is the very basis of

the contention that the charges in question are justified the record

leaves in doubt the correctness of respondents position They will

be expected to make such studies and keep such records as will

enable them to report within 3 months of the date hereof with su p

porting data the financial results of their operations over a test period
f r each service for which they publish rate or charges

Our conclusions as to the need for clarity and accuracy of defini
tions of services applicable to the Seattle operators applies with equal
force to the operators of terminals in the other ports within the scope
of the Association Whether or not there is any ju tification for dif

ferences in the services offered as between the different ports or for

differences in the charges for the services does not appear The opera
tors of the terminals at the other ports will be expected to prepare
and submit within the same time data of costs similar to that re

quested of the operators parties to Seattle Terminals Tariff No 2C

We find 1 that the definition of service charge contained in

Seattle Terminals Tariff No 2C is an unjust and unreasonable regu
lation relating to the receiving and delivering of property in viola

tion of section 17 of the Shipping Act 1916 and should be corrected

in line with suggestions heretofore made 2 that the definitions in

Seattle Terminals T riff No 2C under Handling Defined and

Handling Charge Defined are unjust and unreasonable regulations
relating to the handling of property in violation of section 17 of the

Shipping Act 1916 and should be corrected in line with suggestions
heretofore made and 3 that the definitions in Seattle Terminals
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TariffNQ 2C under the headings LQading Or UnlQading Defined

and Loading Or UnlQading Chtrges Defined are unjust and un

r asQnable regulatiQns relating tQ the receiving and delivering Of prQP
erty in viQlatiQn Of sectiQn 17 of the Shipping Act 1916 and shQuld
be cQrrected in line with suggestions heretofQre made

NQ Order will be entered at this time

CQmmissiQner McKeQugh nQt having been present at the argument
did nQt participate in the disPQsitjQn Of this prOCeeding

By th CQmmission

SEALJ S A J WILLIAMS

Secretary
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RATES BETWEEN PLACES IN ALASKA

Submitted January 7 1948 Decided April 15 1948

nates fares and charges of Lomen Commercial Company are unjust and unrea

sonable inYiolation of section 18 ofthe Shipping Act 1916
Lomen Commercial Company does not file with the Commission schedules show

ing all of its rates in v iolntion of section 2 of theIntercoastal Shipping Act
1933 as amended

Failure of Lomen Commercial Company to observe the free time provision of its

tariff violates section 2 of the Intercoastal Shipping Act 1933 as amended

Kotzebue Sound Lighterage Company charging the rates covered by the special
contract with Magids Bros violates section 18 of the Shipping Act 1916 and

section 2 of the intercoastal Shipping Act 1933 as amended it also violates

section 2 of the 1933 Act with respect to the rates charged pursuant to its

other special contracts

Appearances bown inprior report

REPORT OF THE COl1lHSSION

By THE COMMISSION
In the original report herein 3 U S M C 7 we found that re

spondents in so far as they furnish ship to shore and shore to ship
services at vessel anchorages in Alaska are subject to the ShippingAct

1916 as amended and to the Intercoastal Shipping Act 1933 as

amended where they do not perform or participate in the line haul of

the pcean carrier The matter was remanded to the examiner for a

supplemental report on the lawfulness of respondents rates fares

charges regulations and practices In his supplemental report the

examiner found that the rates fares and charges of Lomen Commer

cial Company are unjust and unreasonable that Lomen s statement of

rates as percentages of rates of Alaska Steamship Company violates

section 2 of the Intercoastal Shipping Act 1933 as amended that
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Lomen s failure to observe the freetime provision of its tariff violated

section 2 of the 1933 Act as amended and that the rates of Kotzebue

Sound Lighterage Company are unjust and unreasonable and also

violate section 2 ofthe 1933Act as amended

Exceptions to the supplemental proposed report were filed by Lo

men but oral argument was not requested Our conclusions agree
with those of the examiner

Lomen OO1nl11U3Tcial Oompany The season ofnavigation in the area

in which Lomen operates is limited by weather conditions to approxi
mately the five month period from Jutie to October inclusive Prepa
rations for operation begin in March and continue until the arrival of

the first ship from Seattle about June 10 During this period resum

ing work that the weather permitted to be started at the close of the

preceding season Lomen repairs its tugs a d otherwise gets things
ready for the coming season s business Tugboat captains mechanics

and other key men not locally availa le are obtained in the States

Eskimos principally inhabitants of King Island about 90 miles from

Nome are employed for barge and longshore work When the season

is over these men are removed from the payroll The Eskimos from

the island are returned there by Lomen at its expense or by the Indian
Service Lomen pays for the transportation of the key men back

to the States Most of Lomen s office personnel in Nome then depart
for Seattle where they are employed by Lomen during the winter

months

Normally seven ship arrivals constitute a good season Depending
on the weather the discharging from ship to barges of cargo for
Nome which is done by the ship s crew may be accomplished in 15
d ys or itmay require 3 days As much as 3 000 tonsof cargo has been
unloaded into barges in a 24 hour period Due to storms or other

caqses there are often intervals of hours and at times a day or two

during which the unloading of ships is suspended Some ofthe storms
that rage over the Bering Sea and along the coast ofthe Seward P nin
sula have been so violent that the inhabitants ofNome have considered

moving the town to a new location The worst of these storms which
occurred in 1913 almost completely destroyed the facilities and

equipment of a lighterage company then serving Nome In October 1946
Lomen s machine shop there was so badly damaged by a storm as to

be beyond repair
Lomen s rates for the movement of cargo between ship and

shore
including handling between barge and place of rest are with certain

exceptions specified percentages of the rates of Alaska Steamship
Company for the transportation from Seattle At thetime ofhearing
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they were 50 percent at Nome Golovin and Teller and 55 percent at

Solomon and Bluff For the carriage of passengers between ship and

shore Lomen receives 2 50 per person
In addition to conducting shipshore operations Lomen engages in

coastwise transportation between various points on the Seaward
Jeninsula

Except to the extent hereinafter indicated in reference to passenger

storage and miscellaneous earnings the evidence as to Lomen s rev

Cl1tles and expenses in connection with the ship shore and coastwise

services above mentioned is not so pr sented as to show the amounts

thereof applicable to the respective services Necessarily therefore

such relfenues and expenses will be treated as a wholein this report
They will be spoken of s revenues and expenses of the lighterage
department t9 distinguish them from revenues and expenses of Lo

men s sales department which is separate and apart from the Nome

transportation business

Inthe fonowi g table are shown thegross revenuesofthe lighterage
department for the years from 1940 to 1945 inclusive and the cargo
tonnage from the carriage of which such revenues with the exceptions
indicated in the table were derived

TABLE 1

Year Commercial Army cargo Total cargo
Gross

cargo revenucs

Tm8 Ton8 Tm8

1940
u u

u 8 WI 4 000 22 991 I 197 723 29

k 29 730 8 232 37 962 312 213 61
41 268 lOB 919 150 187 3 885 565 95
17 4OB 63 122 SO 530 I 710 006 81

20 490 42 409 62 899 I 531 930 90
1945 c 15 568 65 430 81 298 SOl 952 07

I Includes revenue as follows Passenger 1 939 50 storage 1 056 77 miscellaneous 2 756 73
I Includes revenue as follows Passenger 3397 storage 1 055 72 miscellaneous 2 614 16

Includes revenue as folIows PalSeoger 5385 storage 572 25 miscellaneous 4 243 62
Includes revenueas follows Passenger 7 187 50 storage 45 48 miscellaneous 8 259 04
Includes revenue as follows Passenger 2 811 40 storage 57 miscellaneous 5 320 31

6 Includes revenue as follows Passenger 3 802 50 storage 247 75 miscellaneous 7 827 13

For 1946 Lomen computes its lighterage department s freight reve

nue as 266 470 34 This sum appears in an exhihIt submitted by
Lqmen after the close of the hearing by agreement and includes only
one fourth of all of the bulk oil products carried for the reason that
such cargo produces approximately one fourth the revenue per ton

and costs less per ton to handle The reason does not justify use of
the figures employed In the case of bulk oil products as in the case

of other commodities consideration should be given to the full revenue

received Including the excluded tonnage at the tariff rate on oil and
3U s M C
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petroleum products the lighterage department s freight revenue for

1946 was 345 008 74 made up as follows

TABLE 2

q

il
Commercial

Armycargo
Slltplus Total

cargo property

Shipshore Tons Tons Tons Tons
In bound I 12 399 2 12 399 0 24 789
Out bound u n u 1 257 1 090 3774 6 1 1

008Stwise u H u H 2 167 4 636 6

TotaL 13 773 15 656 8 410 37 839

Revenue Revenue Revenue Revenue

122 528 21 134 109 36 88 371 17 345 008 74

1 Includes 2 rp7 tons oC bulk oll products excluded by Lomen
2 Includes 7 357 tons of bulk oil products excluded by Lomen

Adding passenger and miscellaneous earnings of 5 352 31 to the above total of 345 008 74 results in llght
erage department gross revenueCor 1946 oC 350 36105

Lomen excepted to the examiner s increase of the revenlle shown on

theexhiliit by the amount indicated as left out and claimed that the

exhibit opIy excluded the tonnage but did not exclude the revenue

represented by excluded tonnage No opportunity was given to ex

amine th exhibit at the hearing or to cross examine the person who

compiled it The sum used by the examiner coincides with other evi

dence on the average revenue per ton received by Lomen and there

fore willbe used for the purpose of this report
For th six years from 1940 to 1945 inclusive Lomen s operating

costs in tt1e lighterage department i e those exclusive of general and

administrative expenses were as follows 1940 113 079 41 1941

150 483 24 1942 388 088 51 1943 334 510 35 1944 325 13187

and 1945 395 523 96 1 According to a preliminary statement which

is subject to change for what are said to be minor year end adjust
ments tlie operating costs in the lighterage department for 1946

amomiteq to 231 510 85

The contention that the operating costs vary with the volume of

tonnage handled and must be calculated on that basis is not borne out

by the figures It is stated that if the sum of 231 51085 represents
actual outlays in 1946 Lomen must have selected that year for making
large expenditures for nonrecurring items The record does not show

such to be the case The sum does include an unspecified amount for

depreciation on dwellings in Nome which cannot properly be classed

as operating properties As indicaJted in footnote 1 the amount shown

for such depreciation in 1945 is 1 405 09

1 A portion f each of these sums represents depreciation on dwellings improperly
Included as lighterage department property The amount of such depreciation is not

shown except 1 405 09 for 1945 The highest total depreciation including that on

dwellings was 18 216 65 in 1943
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To show the amount of the lighterage department s general and
administrative expense for 1946 Lomen distributes between this de

partment and its sales depar menrt the total general and administrative

expense of 152 223 36 The largest of the items composing this sum

consists of salaries ofLomen s officers These officers all stockholders

in Lomen which is largely a family affair are the president three
vice presidents one of whom is also treasurer and a secretary With
the exception of the secretary who received less each of them in 1946

received a salary of 12 500 and a bOnus of 5 000 Thus their salaries
and bonuses aggregating 59 000 and 23 000 respectively amounted
in all to the total of 82 000 The distribution made by Lomen of
this expense is 15416 percent or 12 64112 to the sales department
and 84 584 percent or 69 358 88 to the lighterage department The

result of this distribution is to take for the single item of officers
salaries approximately 20 percent of the lighterage department s gross
reyenue The other general and administrative expenses amounting
to 70 223 36 are distributed between the two department s according
to the same percentages A a consequence of the total expense of

152 223 36 for the two departments 128 756 61 is borne by the

lighterage department
The expense attributed to the lighterage department for officers s al

aries aId bonuses and by far the greater part of the total cost of the

other items entering into the sum of 128 756 61 are allocated by a

further distribution to Lomen s Seattle office This offioe was estab

lished in 1927 It is in a suite of rooms partly occupied by Lomen

Equipment Company which was formedby some ofLomen s sales
de

partment employ es and others in 1945 So far as the lighterage de

partment is concerned the main function of the Seattle office is the

making of purchases which in 1949 amounted to less than 17 000
The office does not appear to be necessary to the business of the lighter
age dep rtment and no doubt the Nome office could absorb the work

that it does for that department at a s all fractionof the present c st
thereof The sum of 20 000 will be allowed for officers salaries and

other expense to the Nome office that elimination of the Seattle office

might entail This does not mean that the Seattle office must be

eliminated but if it is retained the lighterage department shall not be

eharged in excess of the amount specified for its expenses
The general and administrative expenses charged by Lomen to the

Nome office in 1946 amounted to 26 92543 As in the case of the Se

attle office 84 584 percent of this expense is allocated by Lomen to the

lighterage department and 15416 percen to the sales department
These percentages purport to be the proportions that the lighterage
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department s gross revenue and the sales department s gross profit
respectlyely bear to the sum of such revenue and profit Inasmuch as

the lightel age department s gross revenue unlike that of the sales de

partmeJit does not include an amount for such an item as cost of goods
sold Lomen excluded the cost of goods from the gross revenue of the
sales department in arriving at its method ofdistribution The Alaska

Development Board and the Territory 9f Alaska contend that the allo

cation should be based on the gross revenue of each department not

withstanding the sales department s gross revenue includes cost of

goods As stated above thegross revenue of the lighterage department
in 1945 was 350 36105 The sales department s gross revenue and

gross profit were 110 679 24 apd 50 018 69 respectively Deducting
from the above mentioned sum of 26 92543 the amount of 3 219 78
Included therein for dwellings expense whichis not properly charge
able to the light rage department leaves an expense of 23 705 65

According to the method used by Lomen without the exclusion of any
of the oil products tonnage however 87 507 percent of this expense
would be allocate to the lighterage department and 12 493 percent to

the sales department Ifno deduction should be made from the gross
revenue of the sales department 24 006 percent of the expense would

be allocated to that department and 75 994 percent to the lighterage
department Under the first method the lighterage department s ex

pense amounts to 20 744 10 under the second 18 014 87 The first
method does not appear to be unfair Accordingly 20 744 10 is
found to be the amount of the general administrative expense properly
chargeable to the lighterage department in addition to the amount

allowed above in the discussion of the Seattle office
As of December 31 1946 the cost of acquisition by Lomen plus

additions and betterments less a crued depreciation of the lighterage
department s fixed assets including land buildings and floating and
shore equipment was 110 007 36 2 Itis contended by Lorrien that the

replacement cost new of these assets and such cost less depreciation
would be 697 173 54 and 396 303 54 respectively These estimates
are the result of collaboration between employees ofLomen with little

or no previous experience as regards such matters

The working capital for Lomen s two departments sales and lighter
age in 1945 amounted to 298 274 29 For the lighterage department

2 This sum iscomposed of the following amounts 233 772 27 cost of buildings andfloat

ing and shore equipment acquired up to December 31 1945 plus cost of additions and bet
terments less 21 422 90 cost of dwellings improperly included as property of the lighter
age department less 129 686 29 depreciation on lighterage department property excluding
dwellings plus 13 323 54 cost of land up to December 31 1945 plus 14 020 80 cost of

lighterage department propert excl uding dwelling acquired in 1946
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alone in 1946 Lomen s estimate of the working capital necessary is

63 514 39 This does not appear to be excessive
As to a fair return certain interveners suggest that Lomen should

be allowed 7 percent on its capital stock of 250 000 With weight
given to the above estimates of reproduction cost along with the
amounts shown for acquisition costs additions and betterments depre
ciation andworkirig capital the value for rate making purposes of the

lighterage department s property does not exceed 250 000 Loinen
contends that it should be allowed 10 percent as a fair rate of return

It points out that the prevailing rate of interest on loans in Nome is
8 percent and claims that it is entitled to a return of a higher per

centage in view of the risks to which its lighterage busine s is subject
A similar position has been taken in previolls cases by Alaska Steam

ship Company whose ships operate to and from Nome anchorage In
Alaskan Rates 2U S M C 558 we found that the rate of return on

the value of the property of Alaska Steamship Company devoted to

Alaskan common carrier service should not exceed 7 5 percent which
later 2 U S M C 639 was reduced to 6 percent A rate of return

not to exceed 7 percent was allowed in Rates of Inter Island Steam

Navigation 00 Ltd 2 U S M C 253 Like the risks considered in
the cited cases those here are generally covered by insurance which

as an item of operating costs nters into the rates charged the public
for the services performed Bearing on the question of risk involved
in Lomen s operations is the testimony that it never lost one piece of

Bquipment for theU S Army during the war although it carried for

the Army 108 919 tons of cargo in 1942 63 122 tons in 1943 42 409
tons in 1944 and 65 430 tons in 1945 also that it never lost life

Moreover th lighterage department has no competition to jeopardize
Lomen s ihcome

As ofD ecember 31 1945 Lomen s net worth l epresented by capital
stock of 250 000 and surplus of 229 497 71 was 479 497 71 as against
a net worth of 280 797 73 on D cemler 31 1939 when its capital stock
and surplus were 250 000 and 30 797 73 3 respectively The risks on

which Lomen places emphasis are those to its buildings and equipment
in Nome after the season of navigation has closed particularly haz
ards from fall and winter storms against which it has been unable to

obtain insurance Some of these storms as previously stated are

violent but Lomen s loss from them over theyears of its existence does
not appear to have been great Certainly no risks are indicated which

3 This surplus of 30 797 73 was accumulated over a period of nine years during whicb
Lomen s average n t income after taxes was less than 2 percent of its capital stock In

this period it paid a dividend of 3 000
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would warrant the rate of return which it seeks A fair rate should

not exceed 7 percent The sum of 17 500 is found to be a fair return

Thus on the basis of figureS for 1946 with a minor exception the

following results appear in respect to the lighterage department
Revenue 7 350 361

Expenses
Operating 7

1 230 105 76

Administrative Seattle office 20 000 00

Administr tive Qther than Seattle offire 20 744 10

Total 210 849 86
Net income before income taxes 79 511 19

Income
taxes

30 214 25

Net income 49 296 94
Fair return 17 500

Excess of net income over fair return 31 796 94

1 231 510 85 less 1 405 09 1945 depreciation on dwellings

To the extent that Lomen s rates fares and charges yield net income

in excess of the amount found herein to be a fair return they are and
for the futurewill be unjust and unreasonable in violation of section

18 of the Shipping Act 1916
Lomen s method ofcharging tor ship shore services according to cer

tain percentages otAlaska Steamship Company s r tes trom Seattle is

objectionable The latter rates are not a partotLomen s tariff Sec

tion 2 ot the Intercoastal Shipping Act 1933 as amended requires the

filing ot schf3dules showing all the rates To comply with this re

quirement the rates must in accordance with the Commission s tariff

regulations be stated in cents or in dollars and cents per cubic toot

per 100 pounds or other unit or basis By using the percentage
method Lomen is not showing all the rates tor its ship shore service

It is therefore violating section 2
Lomen at times allows a longer period of free time than is permitted

by the rule in its tariff that Storage will be charged on shipments
not removed within five days Thus it violates the provisio of
section 2 Ot the Intercoastal Shipping Act 1933 as amended which

forbids the extension to any person of any privilege or facility except
in accordance with tariffs on file and in effect at the time

Kotzebue Sound Lighterage Oomparny A contract dated October
4 1943 exists between Boris Magids and Elizabeth M Cross hereto

fore doing a lighterage business under the name and style otKotzebue

Sound Lighterage Company at Kotzebue Keewalik Deering and

along the shore of the Arctic Ocean in the Territory of Alaska the
3 U S M C
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parties of the first part and Archie R Ferguson of Kotzebue
Alaska

the partY of the second part These parties concurrently execute

another agreement whereby the party of the first part sold and con

veyed to the party of the second part the tug lighters barges and

equipment of thelotzebue Sound Lighterage Company Ferguson
now operates under the name of this cOllpany The parties of the

first part agree that they will not directly or indirectly enter into the

lighterage business at any of the points mentioned for the period of

five years from the date ofexecution of the cbntra t and the party of

the secpnd part agrees to lighter all freight from ship to shore of

said parties of the first part individuaily or as co partners of the firm

under the firm name and style of Magids Brothers and all freight
purchased by the parties of thefirst part individually or as co partners
under the name and style of Magids Brothers which is purchased by
them for others Such freight to be lightered by the party of the

second part at the rate of 2 00 two dollars per ton measurement

or weight as expressed in bills of lading of steamship companies
Such lightering of such freight to continue for a period of five years

from the date hereof

At Kotzebue Deering and Keewalik Kotzebue Sound Lighterage
Company lightered for Magids Brothers approximately 1 400 tons

of freight in 1945 and 1 350 tons in 1946 This respondent s tariff

on file with the CommiSSIon did not then nor dpes it now contain

a rate of 2 00 per ton wei ht or measurement The lowest weight
rate named therein was and is 28 cents per 100 pounds 5 60 per ton

and the lowest measurement rate 15 cents per cubic foot 6 00 per

ton i e 40 cubic feet Allotherfat s of this respondent are high r

By transporting cargo at the 2 rate respondent violates the provision
ofsection 2 of the Intercoastal Shipping Act 1933 as amended which

forbids any carrier subject thereto to ct1arge or dem and or collect or

receive a greater or less or different compensation for the transporta
tion of passengers or property or for aly service in connection there

with than the rates fareand or charges which are specified in its

schedules filed with the Commission and duly posted and in effect at

the time Moreover the 2 rate is not sufficlmt to cover the cost to

respond nt of labo fuel and supplies not to meltion other costs and

as a consequence an undue burden is cast upon traffic not embraced
within the contract in question The rate the fore is unjust and

unreasonably low in violation of section 18 of the Shipping Act 1916
Kotzebue Sound Lighterage Company also carries freight under

other contracts The rates charged under such contra ts whilehigher
than those accorded the parties to the contract discussed above never

theless like the latter depart from the tariff on file with the Com
a u s M C
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ission Therefore by charging these rates respondent violates

section 2 of the Intercoastal Shipping Act 1933 as amended

We find 1 that to the extentthat Lomen s rates fares and charges
yield net income in excess of the amount found herei to be a fair

eturn they are and for the futurewill be unjust and unreasonable
in violation of section 18 of the Shipping Act 1916 2 that Lomen

does not file with the Commission schedules showing all of its rates in

violation of section 2 of the Intercoastal Shipping Act 1933 as

amended 3 that Lomen allows a longer period of free time than
that permitted by its tariff on file with the Commission in violation
of section 2 of the Intercoastal Shipping Act 1933 as amended 4
that the rates charged by Kotzebue Sound Lighterage COIV pany under
the contracts dIscussed herein violate section 18 of the Shipping A t

1916 and section 2 of the Intercoastal Shipping Act 1933 as amended
and 5 that no violation of law by any of the other respondents is
shown

An appropriate order willbe entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 15th lay of April
A D 1948

N0 652

lATES BETWEEN PLACES IN ALASKA

This proceeding having been instituted by the Commission on its
own motion and having been duly heard and submitted by the parties
and full investigation of the matters and things involved having been
had and the Commission on the date hereof having made and entered
of record a report containing its bonclusions and decision thereon
which report is hereby referred to and made a parthereof
It is ordered That respondents Lomen Commercial Company and

Kotzebue Sound Lighterage Company be and they are hereby notified
and required to cease and desist on or before May 15 1948 and there
after to abstain from the violations herein found

By the Commission
SEAL S A J WILLIAMS

Secretary



UNITED STATES MARITIME COMMISSION

No 661

ALASKAN RATE INVESTIGATION No 3

Submitted February 5 1948 Decided Jwne 15 1948

The rates fares charges regulations and practices of respondents Alaska

Steamship Company Alaska Transportation Company and Northland Trans

portation Conlpany notshown to be unlawful

The record held open forsubmission of additional evidence refteeting respondents
operations from October 1 1947 to June 1 1948

Stanley B Lorqg Ira L Ewers and Albert E Stephan for re

spondents
Ralph J Rivers Malcolm D Miller Ralph L Shepherd Herald A

O Neill H O Berger Donald Wallace Germain Bulcke Nathan
Jacobson Philip Eden 01nar O VictoT No man O Stines and Feliw
S Oohen for interveners

Paul D Page Olarence J Ioontz and Guy M Oarlon for the Com

mission

REPORT OF THE COlIl lISSION

By THE COMMISSION

Exceptions were filed to the examiners proposed report by the

Territory of Alaska and Alaska Steamship Company l Our conclu

sions do not differ from the recommendations of the examiners

This was an investigation instituted upon our own motion to deter

mine the lawfulness of the rates fares charges regulations and prac
tices of respondents Alaska Ste mship CompaIY Northland Trans

portation Company and Alaska Transportation Company common

carriers by water engaged in transportation between the Puget Sound

area ofthe State ofWashington and ports in Alaska

1Alaska Steam s exception was a technical one merely to correct an error in a table in
the report
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The Territory of Alaska Alaska Development Board United States

Department of the Interior Alaska Salmon Industry Inc Seattle
Traffic Association Tacoma Chamber of Commerce International

Longshoremen s and Warehousemen s Union C I 0 National
Union of Marine Cooks and Stewards C I 0 United States

Smelting Refining and Mining Company Fairbanks Chamber of

Commerce and Alaska Miners Association intervened The United
States Department of the Interior was not represented at the hearing

The investigation was ordered on June 4 1947 shortly after re

spondents had started operations for their own account under an

interim agreement between them and the Commission dated May 15

1947 This agreement was entered into pursuant to the powers giv n

us by Congress in Public Law 12 of the 80th Congress to assist in the

establishment of essential privately owned and op rated water trans

portation for the Territory of Alaska Under the agreement we

chartered at a nominal hire of 100 per vessel per annum such addi

tional vessels as respondents required nd we also relieved the re

spondents of the financial obligation to insure the hull and machinery
risks of the vessels thus chartered as well as those owned by them

Respondents were obligated to file tariffs where they did not already
have them on file in accordance with the Intercoastal Shipping Act

1933 as amended

For transportation purposes the Territory is divided into South
eastern Alaska running from Ketchikan to Cape Spencer South
western Alaska running from Cape Spencer to Kodiak Island and the

Alaska Peninsula the Aleutian Islands Bristol Bay Kuskokwim

River Goodnews Bay area and the Nome area Alaska Steamship
Company was authorized to serve all parts of Alaska generally pro
vided that if and when Santa Ana Steamship Company resumed
service to the Kuskokwim River Goodnews Bay area Alaska Steam

ship Company would cease service there It filed initial tariffs cover

ing transportation to the various localities At thetime of the hearing
it operated 13 vessels chartered from the Government at the nominal

price referred to above and operated 4 of its own vessels 3 of which
were combination passenger cargo vessels Itowned one other combi
nation passenger cargo vessel which it chartered to Northland Trans

portation Company t 100 per year
Northland Transportation Company was authorized to operate in

Southeastern Alaska only except that the combination passenger

cargo vessel chartered to it by Alaska Steamship Company might be

used in j oint service with the combination vessels of the Alaska

Steamship Company wherever the latter were used It operated five

Gov rnment owned vessels in addition to the combination passenger
hSU 8 M C
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cargo vessel Northland was also authorized to enter into contracts

with the Army for the transportation of military cargo to or from

any place iil Alaska Initial tariffs covering the trades so authorized

were filed

Alaska Transportation Company operated four Government owned

vessels chartered to it It served Southeastern Alaska only and had

on file tariffs covering this transportation It also was authorized to

carry military cargo to or from any part of AlasJra under special
contract with the Army

During World War II the Territory of Alaska was served by re

spondents acting as agents for the Government which had requisi
tioned respondents vessels During 1946 the Government suffered

losses in the Alaska trade estimated at about 4 000 000 The tariffs

filed under the interim agreement were designed to increase revenues

approximately 35 percent This wasnot done by a straight percentage
increase of the rates on all items but in a manner designed to affect

the internal economy of the Territory of Alaska as little as possible
For example rates on agricultural implements and building material

wereincreased very little and at the request ofthe Territory groceries
were removed from the general merchandise item and given a lower

commodity rate The rates on general merchandise N O S were

increased generally by 39 to 50 percent and on canned fish by 43 to

58 percent Where respondents served the same localities their tariffs
were identical

We find no occasion to change our previous observations as to the

general characteristics of this trade AlaskanRates 2 U S M C
f58 559 It is an unusual y hazardous one involves an exceptional
number of ports or small places to be served is extremely seasonal

and were it not for the salmon industry and the transportation of

canned salmon almost everything would move northbound and very
little southbound As the result of World War II there has been an

increase in the number of military installations and in military per
sonnel in Alaska What effect this will have on the3ll ture need for

transportation is problematical The civil population is only ap

proximately 90 000 of which approximately 30 000 are Indians and
Eskimos Duting the canning season the population is increased by
approximately 10 000 workers who are brought into the Territory by
the canning industry The tariffs indicate that there are in South
eastern and Southwestern Alaska some 13 principal ports of calland

93 outports All outports are not served on every voyage but do
receive service when cargo offers

Rates in other trades Attempts to compare the rates in theAlaskan
trade with rates to Hawaii and Puerto Rico have no significance by
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reason of the lackofsimilarity in the trades The latter trad are not

as unbalanced are not as seasonal are not as dangerous and do not

require lay up of ships by reason of the closing of navigation during
the winter months Moreover the population of Hawaii and Puerto
Rico is far in excess of that of Alaska and the volume of freight much

greater The number of ports served in Hawaii and Puerto Rico is

small compared with the number served in Alaska

Trafftc pattern N orthbound cargo destined to the canneries such

as material necessary for their upkeep and groceries and provisions
for personnel amQunts to approximately 50 percent of the total

north bound movement while the products from the canneries such

as canned salmon frozen fish etc amount to approximately 85 per
cent of the total south bound movement The cannery traffic is par

ticularly seasonal The movement ofsupplies such as fiber boxes cans

cordage netting groceries provisions and building materials begins
in March and tapers off in July and August There are 10 fishing
districts the opening and closing of which are determined by the

run of the fish and are limited in time by the Department of the In

terior and the times vary in the different districts The fishing period
is comparatively hort CanI1jing starts approximately coincident

with the fishing and eontinues through the period Immediate trans

portation is required in practically all of the districts because of the

lack of adequate warehousing facilities to prevent freezing
About 20 000 tons of cargo a year go to Bristol Bay commencing ih

the middle of May as compared with approximately 1 500 tons of

town freight 2 The bulk of the cargo is in shipload lots destined

directly jor the area and whether consigned to the canneries or to

civilians is lightered ashore and handled over the cannery docks by
cannery personnel The salmon pack begins to move in the latter part
of Mayor early June amounts to from 40 000 to 50 000 tons a year
and moves almost entirely in shipload lots from putch Harbor to

Puget Sound without intermediate stops Because ofice and weather

conditions tugs and barges belonging to the canneries have to be

pulledout of the water at the end of the season

At Kodiak and in the Peninsula area about 30 000 or 40 000 tons

of canned salmon south bound can be counted upon anhually with a

northbound average movement of from 12 000 to 15 000 tons of sup

plies There are approximately 2 500 tons ofnorth bound town freight
to the same area The ports in these areas are oPen the year around

and the season is considerably longer than that at Bristol Bay The

first of the salmon pack is available about the 10th of June AtCook

2 Town freight is freight which is not miiltary or cannery cargo either north or south

bound
3 US M O
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Inlet there is an annual south bound movement of approximately 7 000

or 8 000 tons of canned salmon atPrince William Sound and Copper
River approximately 20 000 tons Southeastern Alaska the largest
producing area originates about 60 000 tons of canned salmon

annually
The movement of both northbound and south bound cannery cargo

requires immediate availability of tonnage Speed ofhandling rather

than regularity of service is necessary The civilian population on

the other hand requires a regular scheduled service in order that the

merchants may be assured of ample supplies anq pot be required to

maintain extensive warehouse facilities Evep with the present serv

icethe retailer has to be his owp warehouseman

Passenger traffic There is an increased tendency on the part of the

cannerieS to utilize air rather than water facilities in transporting
annually their 10 000 personnel from the United States to Alaska

inasmuch as wages begin when personnel is signed on in uget Sound
and are paid during th period of transportation As soon as ex

panded air facilities can be provided very few of the cannery

passengers will move by water

While this tendency will have an effect upon the advisability of the

continued use ofpassenger vessels the evidence applicable only to one

peak season of operation is not sufficient to arrive at a definite conclu

sion that passenger demand will not appear elsewhere to take the place
of the loss of the cannery passengers At the present time the income

from the passengers carried cannot be ignored In the case ofAlaska

Steamship Company the revenue received from passengers during the

period under consideration was 16 percent of its entire revenue How

ever each carrier must scrutinize continually and with great care the

operation of its passenger vessels to be sure that it does not result in

such loss s will affect seriously the level of its freight rates

Operating costs Respondents costs of operation are high for the

following reasons wages increased approximately 50 percent between

1939 and 1947 the small amount ofcargo at the majority of the ports
served increases the relativecost per ton for handling thelack of steve

dores and the consequent use of crews increased overtime the varied

character ofnorth bound ca go does not iend itself to volume movement

and thereby increases the costs ofhandling both prior to loading and

in the actual loading and unloading the lack of proper terminal facili

ties at many of the larger ports causes delays to hip and crew sub

sistence is increased because of the number ofmeals that must be served
not only to the regular crews but also to longshoremen and guards
Alaska Steamship Company s experience with claims for loss and dam

age to northbound cargo is slightly less than 3 percent of the entire
3 U S M C
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revenue These losses are occasioned by improper and insufficient

packaging rough handling and pilfering The experiences of the
other respondents are similar Education and the gre ter us of me

chanical handling devices are being resorted to in an attempt to reduce
costs from this source

Operating results Tables Iand II show respondents operating
results through September 30 1947 under the interim agreement S

TABLE I

Percent of cargo carried
Percent of each carrier s total

Voy
by all c rrie

Ships
ages

Can MiIi Civil Can Mili Civil
Total

nery tary ian nery tary ian

ASCO u 17 52 77 6 36 85 3 12 100
NTCO u uu u 6 24 13 70 35 24 56 20 100
ATC0 u u u u u 4 14 10 24 29 34 35 31 100

TotaL u u n 27 9j 100 100 100

NOTE This table does not include the joint rail and watertraffic carried by Alaska R R in connec
tion with Alaska Steamship Co

TABLE II

Nct profit Estimated Estimated
Percent of before Fed adjustednet amount

Revenue Expense expense to eral taxes profit for available for
insurance recapturerevenue insurance

and charter after
charter hire

hire insurance I

ASCO 4 108 835 2 877 017 70 R22 990 631 987 312 098
NTCO u uuu 1 332 418 982 071 74 24Q 309 159 853 71 070
A

TCO
m 600 560 406 706 68 142 853 138 341 77 952

TotaL
nnn 6 041 813 4 265 794 71 1 212 152 930 181 461 20

1 The year 1941 is used as abasis
I Marine and war risk hull insurance and chartcr hire are computed respectively at commercial rates

andunder the Ship Sales Actof 1946

Table III shows the estimated profit available under the interim

agreement for recapture by the Commission on operations through
June 30 1948 and estimated additional income needed for a 10 percent
return if the vessels were purchased by respondents and operateH
through the same period

a Article 5 a of the interim agreement provides If at the end of the calendar year

1947 or at the termination of this Agreement or at such other time or times as the
Commission may require or the Operators may elect the cumulative net voyage profit

shall exceed ten percent 10 per annum on the Operator s capitanecessarily
employed in the business of the vessels the Commission shall be reimbursed in

the manner provided below with respect to additional charter hire to the extentof such
profitsin excess of ten percent 10 per annum for the actual amount of any otherwise

unrecovera b e costs and expenses incurred by it pursuant to Article 3 hereof not including
however the total loss orconstructive total loss value of vessels ownedby the Commission
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TABLE III

Estimated ad

ditional income

needed for 10

percent return

Estimated profit available for recapture on before Federal
operations through June30 1948 tates if vessels

purchased and

operated
through June

30 1948

ABC 0 None 1 216 332

NTC 0 n

do
n

463 929

ATCO
n n

do 488 594

Total None 2 168 855

Respondents earnings do not appear excessive for the period of

operation under consideration and estimates indicate there will be a

large deficit at the conclusion ofa fullyear s operation
Discrimination The fact that rates on fishery products southbound

and on some fishing supplies northbound are relatively lower than

other rates results according to the Territory in undue discrimina
tion and preference in favor of such traffic It is also argued that the

fishery traffic does not bear its fair share fthe transportation burden

These contentions fail to take into account the transportation factors

underlying the lower rates As already noted the volume of cannery
traffic is greatly in excess of the town freight being about 85 percent
of the total soutlbound and better than 50 percent northbound
Southbound cannery cargo is shipped in uniform shaped cases and

is cheaper to handle both as to stevedoring and because of the absence

of claims for loss damage and pilferage As also noted much of
the handling at the canneries is done by cannery personnel which

relieves the vessel of some expens An important consideration is

hat the vessels get full loads and thereby make quicker and more

direct voyages without calling at way ports On this record we find

that no unlawful discrimination has been shown

Oompetition Although the rates on cannery traffic were increased

as much percentagewise as those on town traffic the per ton rates

are less Even if the transportation factors alone did not jutify
the amount ofthedifferential thereis considerable evidence ofpossible
serious competition Before World War II the canneries operated
approximately 15 vesSels of theIr own but these were taken over by
War Shipping Administration at the outbreak of the war All had

not been used for the transportation of canned salmon some being
chartered to the regular carriers in the Alaskan trade for generaI
operation The cannery vessels operated during the canning season

only and handled no town freight Amajority ot the canneryvessele
s u S M C
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werenotreturned to their owners after the termination af thewar and
those that were returned werenot in usable condition

Respondents are desiraus af retaining the salman business and
while the canneries have no vessels at the present time their repres n

tative testified that they would consider securing suitable vessels tq
handle their products if respandents rate are increased to the paint
where it will be advantageaus far the canneries to take such steps
Itwas further testified that the salman rates are abaut as high as the

industry can stal1d without again using its awn vessels Even at the

present lever the rates an salmonfrom the Ketchikan area are such
that same of the canneries use their fishing equipment to haul their

praduct to Prince Rupert British Columbia fram whence it gaes
via Canadian Natio nal Railway in band to the eastern part of the
United States The rail rates are the same from Prince Rllpert and
Seattle It seems fairly evident that any increase in the salman rates
will tend to promote the movement via Prince Rupert and invite

resumption of operation af cannery vessels from other areas
Allooation of oosts to cannery traffic ve believe that evidence

relating to movement during the peak seasan only is nat sufficient
to enable us to judge accurately whether the praper percentage af
the casts af operation are allacated to the cannery traffic Nat until
we knaw the results af winter aperations in canjunctian with the peak
summer perio d can we decide the extent to which the cannery traffic
should be charged with c pital and general administrative casts

Relation of frdght rates to cost of living The freight rates appli
cable in this trade are too often cited as the sale cause far the high
cast af living in Alaska The record daes nat suppart any such can

clusion A survey of retail prices as compared with freight rates
showed that lacal campetitive canditians aperate in Alaska as else
where and have even mare effect upan prices than do the freight
rates Of course the rates do have an effect upan the cast of living
but they do nat appear to be the principal cause Other factors must
be considered lack oflocal whalesalers and the necessity far carrying
iarger stacks thereby increasing handling casts and decreasirig rapid
ity of turn aver higher wages to merchandising personnel and higher
rents Manpower and merchandIzing and living quarters are scarce

JointRates This is a subject which we have co nsidered previously
and suggested that the jo int rates with Alaska Railroad shauld be
cancelled and replaced by propartionals Ataskan R tes 2 U S M C
558 581 As appeared at that time no regulatory agency has co n
tro l ofthe rates ofthe Railroad and therefare the existence of joint
ates tends to take those rates out from under any effective regulation

We believe that ample time has been given the carriers by water to
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make the changes suggested The establishment of such proportional
rates by water carriers may resolve the present complaints against
the joint rates by interveners Fairbanks Chamber of Commerce and

United States Smelting Refining and Mining Company
Mining machinery at NOllU3 Intervener United States Smelting

objects to the rates of Alaska Steam on mining machinery to Nome

The increase on freight N O S is 44 percent and although the rate

on mining machinery was increased 26 percent some articles which

formerly were included under the description of mining machinery
have been removed from such classification and are now subject to

the N O S rate which means that the increase as to those articles

is 72 percent Intervener argues that the Nonie N O S rate should

have been increased percentagewise the same as from Seattle to

Ketchikan Exhibits show however that the increase in the latter

area was45 percent whereas the increase to Nome wasonly 44 percent
Jntervener also believes that the articles taken out of the machinery
item and thus made subject to the N O S rate should be restored

to the machinery item In view of our conclusions this question could

well be held in abeyance
Miscellaneous i8swes Respondents revenue and expense figures

were not challenged except as to the alleged duplication of overhead
through the continued existence of Alaska Steamship Co and North

land Transportation Co which are practically of the same owner

ship We have been unable to find any indication however that a

consolidation of these companies would result in such savings as

would necessitate a reduction in the present rates The administrative

and general expenses of Northland less various agency fees for the

three and a half months under consideration was 60 399 34 This

amounts to 206 493 per year and while such sum undoubtedly con

taIns items which could not be eliminated by a merger of the two

companies for present purposes it can be treated as though it could

all be eliminated With this amount added to the net joint income

or the two companies the net profit woul nbt be enough to pay
marine and war risk insurance costs to say nothing of charter hire

or depreciation of the vessels used We do not pass upon the question
ofwhether the two companies should be consolidated as that question
is not germaine to the p esent proceeding Notuntil it has been shown

that an unnecessary duplication of overhead results in sufficient in

creased e2qenses to affect the rate base will that matter be considered

Efforts were made to inject into the proceeding various questions
such as whether the interim agreement was broken by one of the lines

what vessels should be allocated by the Commission to respondents
and whether the agreement should be revised These are matters
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which pertain to the respective rights of the carriers as against each

other rather than to the lawfulness of the rates fares charges regu
lati ns and practices which is the question before us

CONCLUSIONS

We find that respondents rates fares charges regulations and

practices have not been shown to be unlawul The record will be

held open however for the receipt of additional evidence reflecting
respondents operations from October 1 1947 to June 1 1948 In

the meantime it is suggested that respondents the proper personnel
of the Maritime Commission the Department of the Interior and

the Territory of Alaska get together as soon as possible for the pur
pose of determining what evidence is needed to show the costs of

operation the revenues the efficiency of operation and all other
matters relating to the general level of the rates as well as the rates

on individual commodities We are convinced that this is the only
way to ensure an adequate record upon which satisfactory findings
can be made

Noorder will be entered at this time

By the Commission
SEAL 8 R L McDoNALD

Asst Seoretary
WASHINGTON D C June 15 1948
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Nos 669 and 670

HIMALA INTERNATIONAL

V

FERN LINE fEARNLEY EGER AND A F KLAVENESS Co A S BARBER

STEAMSHIP LINES INC AS AGENTS AND ADRIATIC BLACK SEA
LEVANT CONFERENCE

No 671

HIMALA INTERNATIONAL

IJ

GREEK LINE GENERAL STEAM NAVIGATION Co OF GREE6E AS

AGENT AND AIRIATIC BLACK SEA LEVANT CONFERENCE

Submitted May 7 1948 Decided Jwne 15 1948

Lanolin misclassitied in tariff of Adriatic Black Sea Levant Conference No

violation of the Shipping Act 1916 founu Proceedl gs discontinued

HymenIMalatzky for complainant
Roscoe H Hupper and Burton H White for respondents

REPORT OF THE COMMISSION

By THE COMMIS ION

These cases were heard together and will be disposed of in one

report Excep tions were filed by the parties to the examiner s reCOIP

mended decision but oral argument was not requested Our conclu
sions agree with those of the examiner
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Himala International is the name under which Hymen I Malatzky
an individual does business as an exporter Fearnley Eger and

A F Klaveness Company A S trading under the name of Fern

Line for which Barber Stea mship Lines Inc acts as agent and

General Steam Navigation Company Ltd or Greece trading as the

Greek Line are common carriers by water and Inembers of the Adria
tic Black Sea and Levant Conference hereinafter referred to as the

conference The complaints allege that the rates assessed on com

modities shipped by complainant v ia these lines were and are unduly
prejudicial and disadvantageous to complainant and unjustly dis

criminatory in violation or sections 16 and 17 or the Shipping Act

1916 The complaint inNo 671 contains the further allegation that
an interpretation plac d by the conference on a tariff rule respecting
insurance results in violations of sections 14 15 16 and 17 of the

Shipping Act 1916 A cease ahd desist order lawful rates for the
future reparation and costs are sought

The commodities involved are cocculus in bags w4ich complai ant

shipped on vessels of the Fern Line and the Greek Line from New

York N Y to Piraeus Greece and aphydrous lanolin which com

plairiant shipped on vessels of the Fern Line from New York N Y

to Piraeus Greece and to Istanbul Turkey Neither cocculus nor

lanolin is specifically named ill respondents tariff The rate assessed

was the general Cargo N O S 2 rate of 37 50 per 40 cubic feet

Complainant contends that cocculus i dried fruit for which the tariff

specifically provides a rate of 30 per long ton and that lanolinis
animalgrease the rate for which is 34 50 per long ton

The contention that cocculus is dried fruit is founded on the state

ment contained in the National Formulary seventh edition and in

the United States Dispensatory twenty third edition that it is the

dried ripe fruit of Anamirta Cocculus Linne Wight et Arnott Fam

Menispermaceas Cocculus is known also as fish berry Indian berry
and Levant berries Complainant concede that cocculus is poisonous
and serves chiefly to provide an ingredient for medicines

When in dispute a tariff of a common carrier ordinarily is con

strued as any other document Gt No Ry v Merchamts Eloo 00

259 U S 285 291 In Nix v Hedden 149 U S 304 it was held that

while botanicallyspeaking tomatoes were the fruit of a vine in the

common lan age of the people they were not fruit but vegetables
1 Malatzky conducts a forwarding business under the name of Bergen Shipping Service

and engages in another business which includes the filing of claims against carriers and

insurance companies under the name of MaritinieAudit and Adjustment Service
2General cargo not otherwise specified
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Though cocculus is a fruit of the vine in the language of botany it is

not a fruit in the ordinary sense hence it is not covered by the

tariff de cription Fruits Dried

The taritf item Provisions Ordinary Stowage includes the fol

lowing commodities

Grease nimai Lard and Lard Substitute Meats Casing Animal wet NOT

dry which take Casings dry Rate Oils Neatsfoot Oleo Red Animal Edible

Tallow Sausages Skins Dry Salt Fat Back Edible Stearic Acid Stearine

Stock Neatsfoot Oleo Edible Tallow Vegetable Compound

The item is not so drawn as to limit the term Grease Animal to

the commodities thereafter following Grease Animal therefore

should be treated as a commodity separate and distinct from those

which follow and must be given its due weight as including animal

grease not included in the specific commodities Lanolin is animal

grease inasmuch as it is refined w0l gJease The tariff item above

quoted is the one which should be applied to lanolin

A reading ofthe tariff item indicates an apparent misuse of punc
tuation marks Itwould appear that a semicolon should be inserted

after the end of the parentheses also that the semicolons afror the

words Oleo and Red Animal sho ld be changed to commas other

wise there seems to be an unneces ary repetition of Edible Tallow

It does not appear whether skins is a separate item if so the nature

of the Skinsshould be set forth It is assumed that Dry applie
to Salt Fat Back although it may apply to Skins

As we said in RUbber Development Oorporation v Booth S S Ltd

2 U S M C 746 748 carriers tariffs are submitted to the rule of

interpretation applicable to written instruments generally This rule

is that the tariff having been written by the carrier is vulnerable
against carriers if the tariff s meaning is ambiguous Every effort

should be made by carriers particularly those that are members of

conferences and therefore parties to the same tariff to so draw their
tariffs as to remove all uncertainties otherwise there is a possibility o

preferences and discriminations in violation of sections16 and 17 of

the Shipping Act 1916

It must also be remembered that the continued use fambiguous
items in tariffs with the possible diverse interpretations thereof by
the conference members has a serious effect upon the stated goal of

the conference uniform rates The tariff description here under con

sideration should be clarified
The record does not show any movement of lanolin other than that

shipped by complainant Nor is there any evidence that the N 0 S
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rate assess d against lanolin and cocculuS resulted in undue preference
ordisadvantage orunjust discrimination

Complainant claims that the order in Docket No 128 Seotion

19 lflvestigation 1935 1 U S S B B 470 was violated in that the

Commission was not notified by the conference of its decisions that

the proper rate had been charged Such decisions did not come

within the scope of the order however and were not required to be

filed Moreover complainant would not have been differently affected

if they had been filed

Respondents insurance rule is as follows

Rates shown herein do not include Marine Insurance and no premium for

account of shippermay be absorbed by the carrier

Complainant testified that insurance companies charge shippers a

higher rate on cargo shipped on vessels of a certain age The Greek
Line does not inform complainant whether the vessel on which his

cargo will be transported is one that will entail the higher premium
and complainant contends that the carrier should compensate him to

the extent of the extra costwhen the higherrate is charged The rule

forbids this and no violation of the Act is shown to result from such

interpretation by the conference

On this record no violation of the Shipping Act 1916 is shown

An order discontinuing the proceedings will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 15th day of

June A D 1948

Nos 669 and 670

HIlrALA INTERNATlONAL

v

FE N LINE FEARNLEY EGER AND A F KLAVENESS Co AjS BAR

BER STEA1lSHIP LurEs INC AS AGENTS AND ADRIATIC BLACK SEA
LEVANT CONFeRENCE

No 671

HIJ1ALA INTERNATIONAL

V

GREEK LINE GENERAL STl Alf NHGATION Co LTD OF GREECE AS

AGENT AND ADRL TIC BLACn SEA LEVANT CONFERENOE

These cases being at issue upon complaints and answers on file nd

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and

the Commission on the date hereof having Illade and entered of

record a report stating its conclusions and decision thereon which

report is hereby referred to and made a part hereof

It is ordered That these proceedings be and they are hereby dis
continued

By the Commission
SEAL S R L MoDoNALD

Assistant S3cretary
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No 640

TERMINAL RATE STRUCTURE CALIFORNIA PORTS

Submitted March 31 19J8 Decided August 2J 19J8

Formula approved for segregating termin l costs among wharfinger services at

California ports Publicly owned and operated terminals entitled to a fair

return on investment Decision onother issues deferreduntil after submission of
rates made pursuant to formula

Paul D Page Jr John B Jago and George F Galland for the
Commission

Irving M Smith for City of Long Beach and Board of Harbor Com

missioners of the City of Long Beach Thomas S Louttit and J Richard
Townsend for Stockton Port District IF Reginald Jones for the

Board of Port Commissioners of the City of Oakland Fred N Howser

Harold B Haas and Robert K Hunter for the State of California and

Board of State Harbor Commissioners for San Francisco Harbor

Ray L Chesebro and Arthur W Nordstrom for the City of Los Angeles
and the Board of Harbor Commissioners thereof and Joseph J Geary
and Gilbert C Wheat for Parr Richmond Terminal Corporation
Howard Terminal and Encinal Terminals respondents

HarryC Burnett Charles W Bucy H P Dechart and John S

Griffil for the U S Department of Agriculture Emuel J Forman for

Los Angeles Traffic Managers Conference James S Moore Jr for

Pacific American Steamship Association James A Kellar and A Dale

Cobb for Pacific Coast Cement Institute Harold W Wright K L

Vore and C E Jqcobson for Los Angeles Chamber of Commerce

James F Doetsch James A Daly and Earle W Shaw for Chilean
Nitrate Sales Corporation Robert 0 Neill for California Fruit Grow

ers Exchange Eugene 1 Read for Oakland Chamber of Commerce
and Walter A Rohde for San Francisco Chamber of Commerce inter

veners

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed by certain respondents and intelvenels to the

report proposed hy the examiner and the case was orally argued
57
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Upon the issues decided our conclusions agree with those of the

examwer

This inquiry was instituted at the request of respondents who ar

four privately operated 1 and six State and municipally owned nd

operated
2 marine terminals at the major ports in California partici

pating in U S M C Agreement No 7345 which has been approved
by the Commission pursuant to section 15 of the Shipping Act 1916
as amended One of the stated purposes of the agreement is to

establish and maintain just apd reas9nable and as far as practi
cable uniform te inal rates practiGes etc

The purpose of this proceeding is to analy e respondents operations
so that there may be established 1 a proper basis for the segrega

tion of terminal services and costs thereof rendered for the account

of the vessel from those rendered for the account of the cargo 2 a

proper basis for allocating costs assignable to the vessel as between

dockage service charge and other services rendered to the vessel

3 a proper basis for allocating costs assignable to the cargo as

between wharfage wharf demurrage and storage and other services

rendered to the calgo 4 a proper basis for determining carrying
charges on waterways land structures and other terminal property
devoted to furnishing wharfage do k warehouse or other terminal

fa ilities in connection with a common carrier by water and 5 any
other services and costs necessary to a determination of the above

mentioned bases

Leave to intervene was granted to a governmental agency and

representatives of shipper and steamship interests s

All resp ondents provide and some operate facilities for receiving
holding and delivering cargoes Some have a simple landlord and

tenant arrangement while others provide a complete wharfinger
service Also some engage in railroad operation leasing of land

production of oil and other nonwharffuger activities
The facilities

range from one or two generacargo piers and sheds to several score

of facilities The ratio of investment as between the smallest ter

minal a d the largest is about 1 to 47 The publicly owned terminals

pay no taxes while those in private Ownership pay as high as 10 percent
The Commission employed Mr Howard G Freas a rate consultant

1 HowardTerminal Oakland Encinal Terminals Alameda Parr Richmond Terminal Corp Richmond
and Outer Harbor Dock and Wharf Co Los Angeles

J Board of State Harbor Commissioners for San Francisco Harbor a State agency and the following
municipal agencies Board of Harbor Commissioners of the cityof Los Angeles Boardof Port Commissioners
of the city of Oakland Board of Harbor Commissioners of the city of Long Beach Harbor Commission of

thecity of San Diegq and Stockton Port District

3 U S Department of Agriculture Los Angeles Traffic Managers Conference Pacific American Steam
ship Association Pacific Coast Cement Institute Los Angeles Cham er of Commerce Chilean Nitraie
Sales Corporation California Fruit Growers Exchange Oakland Chamber of Commerce and San Francisco
Chamber of Commerce

f Rate Expert of California PublicUtilities Commission
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to study respondents operations make a tentative cost formula
apply it to a normal prewar period and to testify at hearings called

00 consider the formula His formula was patterned after the

Edwards Differding formula 6 which has been cOIisidered by the

Commission in Docket 555 Practices etc oj San Francisco Bay
Area Terminals 941 2 U S M C 588 However he changed and

simplified that formula to the extent he thought present day facts

and experience justified The formula was applied to actual terminal

operations for the fiscal year ending June 30 1940 for the purpose
a of checking its accuracy and b its utilization in the postwar

peTiod in connection with uniform terminal rates

The study covered the primary function of interchangmg cargo
i e receiving holding and delivering eargoes which activities are

classified as wharfinger operations Activities not closely related

thereto are classified as nonwharfinger operations Witness Freas

approached the problem by inspecting each terminal and auditing
and analyzing its accounts Each item of wharfinger expens was

considered and further broken down if necessary N onwharfinger
items were considered only where necessary properIy to distrib t

joint expenses
All expenditures were apportioned to vessel and cargo in proportion

to the use made of the facilities provided and of the services rendered
The vessel was held responsible to the wharfinger for all usages and
services from but not including th point of rest on outbound tratfic
and to but not including the point of rest on inbound traffic All
other wharfinger costs were assessed against the cargo The point
of rest is the location at which the inbound CaJgo is deposited and
outbound cargo is picked up by the steamship company

Since the 9bjective is to determine costs no consideration was

given to value of service and other factors which nlust be considered

in determining the level of the rates

STRUCTURE OF FORMULA

The purpose of the study is to determine cost of performing services
from which wharfingers receive their reven e Expenditures were

determined separated and apportioned aplong the various tariff ser

vjcel aft r wholly nonwharfinger expenses were eliminated Two

primary groupings were allopted a carrying charges and b

operating charges Carrying charges embrace aU expenses resulting
from the maintenance of the bare plant whether it is in operation or
not Operating costs which result from operation of the facilities

are divided further betw en dock operating costs and general and

administrative expenses

A formula for the Determination of Port and Marine Terminal Costs for Rate Purposes 1936
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These cost groups which represeot the full cost of carrying on the

wharfinger business are distributed initially to vessel and cargo and

in turn to the various tariff services rendered to each The following
table broadly outlines his distribution

TABLE I

Costs Vessel Cargo
Nonwharftnger

Allocated to eliminated

I Carryingcharges 1 Dockage 1 Tolls wharfage Railroad oil produc
tion leasing land etc

II Dock operating costs 2 Service and other 2 WharCdemurrage
vessel charges

III General and Administra 3 Rental of
facilities

3 Car loadlng
ive expenses 4 Car

unloading5 Truck tonnage
6 Accessorial services

Carrying charges include return on investment taxes and rentals on

land structures andJacilities insurance on structures and deprecia
tion and maintenance Before these charges ar apportioned to tariff

s rvices they are first allocated to the various facilities such as water

ways wharf aprons cargo areas and special facilities such as oil

wharves and lumber storage See schedule Iof appendix
Dock operating charges embrace cost of superintendence clerking

direct dock labor and su ch miscellaneous items as watclupen claims

and cleaning sheds
General and administrative costs include ll remaining items such as

salaries and expenses of general officers and clerks accounting legal
and traffic and solicitation expense

Detailed distribution of these three groups to vessel costs and cargo
costs thence to particular tariff services is made on schedule II of

appendix
vessel costs are those incurred in providing dockage facilities in

rendering services t vessel embraced in service charge 6 in furnish

ing facilities rented to vessel under preferential or temporary assign
inents in assembling cargo for account of the vessel and in handling
lines or furnishing any other labor for the benefit of the vessel

Cargo costs are those mcurred in providing 1 wharfage the charge
for passing cargo over the wharf or from vessel to vessel at wharf
and holding cargo durmg free time 2 harf demurrage the charge
for storage or holding cargo beyond free time 3 car loading and car

unloading the charge for transferring cargo between point of rest and

o The charge 8SSessPd for arranging berth for vessel arranging terminal space for cargo checkiJig cargo

to or from vessel receiving outbound cargo from shippers and giving receipts therefor delivery of cargo

to consignees and taking receipts therefor preparing manifests loading lists or tags covering Cargo loaded

aboard vessel preparing over short and damage reports ordering cars supplying shipperswith vessel iDIor

mation and lighting terminal Some definitions also include useof terminal facilities
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rail cars 4 trucking facilities and 5 accessorial services such as

weighing stenciling and recoopering
Nonwharfinger costs so interwoven with wharfinger expenditures as

to make their initial separation impracticable are eventually deleted
A further break down is made to reflect substantial lifferences in

the cost of performing services such as a service charge cost on

general cargo moving through sheds and on general and bulk cargo
handled direct b wharfage costs on bulk cargo handled direct on

general cargo moving through sheds and on pipe line cargo and c

wharf demurrage cost on cargo in open storage and in shed storage
1

See schedules III IV and V respectively of appendix However

costs were not determined on specific commodities or at individual

facilities

Finally a schedule provides for summarizing the data developed
to show the total annual costs of rendering each service involved and

the cost per ton or other suitable unit as well as total revenue See

schedule VI of appendix By way ofillustration the costs developed
by witness Freas for respondent Howard Terminal are inserted in

schedules I to VI of the appendix
The foregoing review briefly indicates the nature and purpose of

the formula Following is a summary of the bases upon which the

apportionments were made

BASIS FOR THE ALLOCATIONS

As a general pril lCiple expenq itureswere assigned to tJIe activities

in whose furtherance they have been incurred Contributioris of both

labor and facilities were nie asured by the proportionate use inade

thereof Proportionstte use was d etermined geIiera ly on a time

space or value basis where possible otherwise judg ent was used

The schedules ill the Appendix contain a coluinn mdicating by num

fers the various bases used and a key to slJch numbers explaiIiing
the method of apportionment T e apportiQi1ment is as follows

A Costs allocated to the vessel

1 Waterways i e water areas sed for berthing of vesselS and

for making those areas accessible

2 Fifty percent of open wharves exclusive Qf trackage and other

special facilities and their supporting subst uctures and of the land

on which they are located

3 Aprons exclusive of trackage and other special facilities and

their supporting substructures

1 Wharfdemurrage isseparated iDto ahandling cost covering movement into andout of demurrage area

which cost is nonvariable and abolding cost representing floor space cost which varies with the length ot

time on demurr8gl
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4 One hundred percent of the land supj Qrting aprons without
tracks and fifty percent of the land supporting aprons with tracks

5 Aisle space within the shed used by the vessel or its agents
in receiving cargo at or delivering it to point of rest together with a

proportionate share of the supporting land
6 Services cavered by the so c alled service charge
7 Office and other space used by vessels clerical forcesa

B Costs allocated ta the cargo
1 All land not covered by 1 2 4 and 5 above

2 All trackage and its supporting substructure

3 Fifty percent of open wharves exclusive of trackage arid its

supporting substructure
4 Aisle space within sheds not included in 5 above
5 All cargo areas within shed
6 All other trackage roadways etc

7 Any services rendered for the benefit of the carga
For the purpose of dividing costs among the various services aisle

spaee was computed at 30 percent of the total carga areas utilired by
carga whether at rest or iil motian and whether atfree time or on

demurrage Aisle space within sheds is apportioned by taking out a

proporti on corresponding with the average space devoted to demur

rage purposes and dividing the reniainder amDng dockage wharfage
carlaadi g and caT unlaading and trucking Loading docks are

treated as aisle space chargeable to car and truck laading and un

loading
Forty percent of the cost of aprons Wit tracks is deemed ta be the

average of the cost incurred by reason of the traks This amaunt is

chargeable ta wharfage and the balance to dockage The return an

the land on which the a pran rests is liarggd to dabkage if the structure
s withauttracks and is diViided etween wharfage and dockage on a

fifty fifty basis if the structure is equipped with tracks Casts are

camputed for spae used by carIoaders by truck operatars and by the
farces doing the ships clerking

Befare considering the results ofthe application of the formula we

shall revert ta carrying charges which are a preponderant portian of

allcasts about 80 percent The contraversial item of return an

investment accaunts for 68 percent of earrying charges or mare than
one half of all casts Depreciation and maintenance represent sub

stantially the remainder of catrying charges The development of
these costs will be discussed in the order mentioned

RETURN

Witness Freas based his determination of an adequate return on

invested capital upon a consideratian of the fallawing a fair value
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af the praperty emplayed far the canvenience of the public b the
financial needs af the respandents c the returns secured at the time
from other similar ent rprise in the general territory involved and
d the relative risk to which the capital is subjected Bluefield W w

Imp 00 v W Va 1923 262 U S 679

Fair value that is volume of the rate base as determined by the
witness cansists of present nlarket value af land values assigned to

buildings structures other facilities and equipm ent depreciated
and working c9pital

Land areas devated to nanwharfing r use were excluded as well as

submerged and surface areas nat put to any beneficial use The

remaining areas were assigned present market value The lvlinnesota
Rate Oases 1913 230 U S 352 455 In the absence af sales af cam

parable adjacent land current value was determined upan cansider
tian of a assessments ofthe praperties invalved where availabl nd
af adjacent and camparable areas b special canditians giving par
ticular parcels a greater value far special purpases c opinians of
experts in the assessars affices and af the valuation staff afthe State
Board ofEqualization d baok values and e values applied to three
af the private term inals in praceedings befare the Raih aad Commis
sian af the State af CalifOl llia in 1936 8 Decision No 29171Oase
filo 4090 Raul oad Oommission of The State of Oalifornia 1936
The cast af impravements lnade far the benefit af the appurknant
land and merged therewith sueh as seawalls and dredging is reflected
in the v9lue assigned to the land Far instance at San Francisco
8 000 000 was expended far a seawall which while nat included in

ariginal cast is reflected pro rata in the present value assigned to the
land Fills and grading representing benefits to structures were in
cluded in the value assigned to such structures

The witness testified that ariginal cast af land would be extremely
difficult if nat impassible to find that it wauldbe sa remate as to bear
little if any relationship to present value and that it wauld vary sa

at different terminals as to furnish no standard far a camparable rate
base However he was af the opinian that if all casts incident to

acquisitian af land and casts af impravements made thereto were cam

bined with original cast the result would not be materially different
from present market values

N0twi thstanding the fact that return on land at San Francisco ap
proximates 40 percent ofthe carrying charges witness Freas testified
that if all land values were excluded from that respondent s rate base

expenses would still exceed revenue If land were excluded at Las

8 Land values at San Francisco were based upon an appraisal made by the State in 1929 Those at the
Port of Oakland were based on market value assigned to the immediately adjacent land of Howard Ter
minal by Edwards and Differding and adopted by the California Commission
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Angeles revenues would slightly exceed expenses These results are

predicated upon expenses embracing operating costs depreciation and

a 7 percent rate of return

Buildings structures and other facilities and equipment were

evaluated in the light of records of original cost costs or other values

presently carried on the books assessors records and valuations made

by public a ppraisers and terminals engineers Original costs were

develOped in some instances and reproduction costs were available in

a number of instances Structures at Los Angeles San Francisco

and Oakland were evaluated on the basis of appraisals made in 1925

1929 and 1939 respectively brought up to date Values at Los

Angeles were not substantially different from original cost which is

said to be the basis of value generally used at the remaining seven

terminals Witness Freas was of opinjon that if all structures were

valued at original cost the result would not be materially different

from the basis used Depreciation was computed and applied on a

straight line method

Working capital consisting of CHsh and material and supplies needed

to meet current obligations in an economical and efficient manner was

estimated at one sixth of the year s exp lses less depreciation and

return

Rate of return was fixed after considering several factors The in

dustry is highly competitive Every major terniinal on the Pacific

coast is competitive with respopdents New competitors may appear
without having to secure certificates of convenience and necessity
Resporrdents business nlay be seriously affected by a shift of tonnage
hetween water flnd land carriers The business fluctuates with

seasonal peaks and valleys and during periods of prosperity and de

pression Major economic changes may jeopardize an entire invest

mentsuch as the loss someyears ago of the major portion of coastwise

and inland water traffic and traffic stoppages due to labor disturbances

in the general shipping industry
Offsetting these hazards is the probability that postwar traffic will

equal or exeeed prewar figures and the fact that respondents are well

established and seem to encounter no great difficulty in obtaining
needed capital

The developed costs for the privately operated terminals are gener
ally less than for those publicly owned therefore the return wa

determined for the former and extended to the latter A return of

seven percent for the private operators was determined to be adequate
and fair to the terniinals as well as to the carriers and the shipping
pu lic It is noteworthy that on the experi nce of the fiscal year

193940 rates reflecting costs as det rmined by the witness exclusive

of any return on capital would be prohibitive for several of the ter

TT Q U c



TERMINAL RATE STRUCTURECALIFORNIA PORTS 65

min s In fact the witness did not suggest that rates at the publicly
owned terminals should be fixed at a level which would return s ven

percent He merely determined costs upon a comparabl basis On

the other hand he emphasized that private term inals couid not qom

pete with publicly owned terminals which operate at bare cost

The question was raised upon briefs as to the right of the publi5 ly
operated terminals to include a reasonable allowance for return on
investment in th ir charges The only possible restrictio cited in

this cCnnection is section 3084 of the Oalifornia Harbor aild Navigation
Oode wb ich limits the authority of the Board of State Harbor Oom

missioners San Francisco to the collection of moneys which shall not
in the main e ceed that Hecessary for the performance of its duties

powers etc The Attoriley General o Oalifornia on brief does not

interpret this section as a lirnitatioil to bare cost of operation in view

of section 3080 of the Oode which authorizes the Board to collect

revenues sufficieHt to perform its duties among which are pron1otion of

the 4arbor cO Llstruction ofnew facilitief and purchase of additionalland

DEPRECIATION MAINTENANCE RENTALS AND GIFT PROPERTY

Depreciation included in the carrying charges is the amount actually
chargeable to operaril1g expeilses to reflect a loss in service value of the

facilities used The straight line reserve method which is generally
used by the terminals was employed The property depreciated con

sists mainly of wharves transit sheds and equipment Depr ciation

wascalculated on the actual original cost of the property in use where

available when not ascertainable other costs said to approximate
original costs were used The depreciation structures used by the

terminals were adopted with few exceptimls after a udy was made

of the service lives of the various pl operties Both substructures and

superstructures were depreciated on a 100 percent basis However

where other property such as equipment had a salvage value such

value was deducted before figuring depreciation
Maintenance includes the amount actually spent for that purpose

regardless of any reserve Ho vever since there is no necessary fixed

relation between actual wear and tear and the anlounts expended
during agiven year average expeHditures covering a period of not less

than five years were used

Rentals In a few cases where the terminals lease considerable of the

property they operate and pay reutals which reflect conditions other

than those ordinarily encountered in such transactions the rented

property was evaluated and included in the rate base as though owned

by them Therefore the rentals paid were disregarded as an oper

ating cost inasmuch as the rate base and resulting return thereon as

increased

Ii
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Gift property This term as used by the witness means property
acquired without money cost or at aprice well below recognized com

mercial value By far the greater portion encountered consists of

land of services reflected by the witness in current land values or of

improveme ts so merged with the land as to be inseparable from it
A substantial portion of the areas involved is reclaimed submerged
lands The greater portion of land used at San Francisco wasgranted
or transferred in some other manner to the State of California by the

Federal Government which obtained titleby the treaty of Gaudaloupe
Hidalgo The municipally owned terminals acquired their land

mainly through grants from the State Other so call dgift property
consists of structures erected by the Public Works Administration to

create employment during a depression This property is included
not In original cost but in reproduction cost 9

Thus regardless of the source ofthe property it is reflected in the

rate base developed by the witness land through inclusion of its

present market value and structures through consideration of repro
duction cost in the same manner as allowances for intangibles Inas

much as there are no great amounts of depreciable gift property in

volved it was depreciated in the same manner as other property

APPLICATION OF FORMULA

The formula applied to the actual experience of the terminals during
the fiscal year ending June 30 1940 develops costs that substantially
exceed the revenue as disclosed by the following table It should be

noted here that only 20 percent of these costs are actual operating ex

penditures that 80 percent represents carrying charges 6 percent of

which is return on investment at 7 percent That is more than one

half of the costs represent return See table IV infra

TABLE II

Terminal
Annual rev

Annual cost Operating
enue ratio

Percent

Howard 313 200 403 166 128 7

EncinaL 544 889 599 107 109 9

Parr Richmond u
u u u u u u u m 197 276 153 121 6

Outer Harbor u
u u u uu u

000498 200
231 885 000

228 4Oaklandu 1 138 023
Stockton u uu

u u u u u u u 213 976 328 515 153 5

San Francisco u uuu uuuuu un un Uuu 1 346 091 4 897 170 363 8

Los Angeles u
uu u u u u u u 1 863 829 2 348 704 126 0

b e

149 457 553 888 370 6

40 295 159 126 394 9

Total except Outer Harbor uuuuooo uu u 5 197 134 10 703 852 205 9

g The Federal Coordinator of Transportation reports PWA grants in aid of construction of wharf facilities

up to 1937 as follows San Francisco 788 743 Oakland 254 084 Stockton 430 709 Los Angeles 508 907

total 982 443 Public Aidsto Transportation vol III Appendix A The extent of WPA contributions

Is not disclosed
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Not only the operations as a whole are shown by table II to be un

profit ble but the costs are not equally distributed The uneven dis
tribution of the burdeIl of carrying on the services as between the tariff
services and the variation of unit costs at the different terminals

appear from the following table

TABLE III

Howard nn U

Encinal h U

Parr Richmond
Outer Harbor

OaklandStocktonu 0

San Francisco
Los Angeles 0 0

Long
BeachSan Diego

Percenttotal cost is
nue t

0 0

Dockage

perhour
Cost peroccu
100 feet I

pancy

3 38 2 154 67
4 35 2 437 19
4 87 I 942 42

I 442 49
5 81 I 733 58
3 20 1 056 71
2 49 2 285 25
3 63 2 000 92
5 61 2 336 80
6 60 1 174 57

of total reve

527 9

I

Assign

Service
ment Wharf Wharf Car Car

charges charges age demur
loading mload

perton
s re J li p 1 n perton mfo er

feet

37 1 39
31 65

54
63

1 03

0 28
28
34
37
60
39
48
09
56
50

205 2

84 97 1 00
66 1 50 82
87 0

no un

06
0 0

23 u 0

0 31 u

28 nuu

13 no

0 37 0 83 0 71
66 58 54
21 51 40

77 5 25 0 180 3 255 0 213 4

I Working areas
t Other percentages are 235 3 other vessel charges 356 7 truck tonnage and 92 7 accessorial

services

Generally speaking losses are shown on every service except service

charge and assignment ch rges Since the service charge covers

approximately 75 percent of the dockage expense and the assignment
charges cover some dockage the excess revenue on the two services

should be applied against the deficiency in dockage revenue Even

with this djustment the losses on the two services are shown to be
substantial

The preponderant nature of carrying charges especially those of
the nonoperating public terminals is revealed by the following table

TABLE IV

Carrying Dock oper
General and
administracharges ting costs tiveexpenses

Perce7lt Perce7lt Percent

All respondents 0 0 0 0 0 0
0 80 41 11 06 8 53

Private terminals 38 39 39 47 22 04

Publicly operated terminals 0 0 n 0 0
n 0 48 36 33 44 18 20

Nonoperating public
terminals

n n n 92 41 2 68 4 PI

The composition of the carrying charges is 68 percent return 18

percent depreciation 12 5 percent maintenance and 1 5 percent
miscellaneous and they are apportioned roughly one third to the

vessel and two thirds to the cargo The return on the rate bases of
all respondents at seven percent amounts to slightly more than

6 000 000 If the return were reduced to six perce t or increased

TT Mn
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to eight percent the variation in either direction vould be about 8

percent of the total costs

Comparison of the results of the Freas formula with those of the

Edwards Differding formula 1936 shows that as to dockage the

former develops 11 07 cents per ton for all respondents and the latter

10 cents for Howard and Encinal In the case of service charges the

former develops direct costs mnounting to 48 percent of tJw cost

whereas the latter develops 44 percent As to wharfage the iormer

develops 28 cents at Howard and Encinal and the latter 21 cents

The Freas formula develops carloading rates substantially higher
than the Edwards Differding formula the former range from 5147
cents to 151 the latter 45 to 47 cents These differences are

explained by changes in the costs and efficiency of labor volume of

cargo handled and the fact that witness Freas included an additional

charge representing cost of the portion of the structure or facility
devoted to carloading use

The main conclusions reached by witness Freas are 1 the opera
tions of respondents during the period in question as a whole were

highly unremunerative 2 the reason for their continued operation
is the multiple nature of the businesses real estate oil etc and

the fact that they have not set aside their normal depreciation and

in some instances have deferred necessary maintenance and 3 that

there is not an evendistribution of the burden as between the various

seIvices He makes the following suggestions in the interest of

simpler and more accurate cost finding in the future a separate
accounts should be maintained for each revenue producing activity

b there should be more unifolmity in the method of accoun tingand
charging for depreciation c more complete statistical data should

be kept pertaining to operations generally and particularly as to

accessorial services and d ail nonvariable charges such as wharfage
and dockage should be charged against the vessel The latter sugges
tion if followed would eliminate difficult problems of apportionment
and according to the witness would simplify the rate problem for

the shipper who eventually bears the costs either separately or in
the ocean freight rate

A shipper witness introduced financial statements of the harbor

commissioners of San Franclsco and Los Angeles indicating favorable

operating results since 1940 10 However the value of these data is

impaired by the fact that the statements cover a multitude of non

wharfinger operations and i is impossible to segregate the revenues

and expenses covering strictly wharfinger activities

10 The net income after all deductions at San Francisco from all operations or the period 194046 ranged
from 215 357 in 1940 to 2 275 435 in 1943 At Los Angeles net profits after bond interest or the period

194p45 ranged from 463 124 to 2 625 224 the operating surplus as o June30 1945 being 5 682 035

3 U S M C
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CONCLUSIONS

The trial examineT recommended that we 1 approve the formula

as a proper method of segregating terminal costs and carrying charges
and of apportioning such costs and charges to the various wharfinger
services 2 find that respondents operating pUQlicly owned terminals

are entitled to a fail return on investment 11 3 find that depreciation
on so called Ilgift property consisting of buildings structures etc

shollld be charged to operating expenses but the value of such prop

erty should not be included in original cost or cost of reproduction 12

4 find that the rate making value of respondents property used and

useful in their wharfinger operations should consist of the actual

legitimate cost thereof properly depreciated plus working capital 13

5 find that in the ascertainment of rate making value resort should

be made to data in the follmving order first original cost records if

available second book values i third valuations by recognized en

gineers and appraisers i and fourth eost of reproduction less deprecia
tion and present market value of lands only where no other data are

available 6 find that uniformity in the rate structure should be

achieved by basing the rate level upon the operations of the lowest cost

operators such level to be increased 4 if necessary to a point where all

other respondents may earn their legitimate cost of operation includ

ing depreciation and bond intcTCst plus a rCasonable sltrplus to meet

emergencies and other l ublic needs subject to competition llnd the

ability of the traffic to pay 7 give considera tion to instituting a

nation wide rule making proceeding under section 4 of the Adminis

trative Procedure Act and the Shipping Act 1916 to afford interested

persons an opportunity to express tbeir vie vs as to whether we should

promulgate a rule requiring the assignment to the vessel of all cost

incurred in providing doekage wharfage ship s services nnd free time

storage

11 Citing Logansport v P S C Ind 1931 177 N E24 9 which approved the statement t hat the mattill

of earning a return or not earning areturn is one ot policy to be decided by the municipal authorities In

any case there should be some surplus to take care of emergencies over and above the operating expenses

12 Relying uponthe practice of the Interstate Commerce Commission in deducting pnbJic contributions

toward constrnction from original cost and reprodution cost in railroad valuation cases to avoid a double

burden on the public Indianapolis Union Railway Co 1934 I O 0 46 Val Rep 711 But see Alabama

Power Co v Ickes 1938 302 U S 464 holding that the taxpayer s interest in aPWA grant is de minimis

also Board of Utility Comm v New York Telephrme Co 1926 271 U S 23 holding that protection against

confiscation does notdepend on the source of the money used to purchase the property
13 Following Federal Power Commission v Hope Natural Gas Companll J944 320 U S 591 wherein the

Supreme Courtapprovedaratebase consisting ot actual legitimate cost In holding that the end result

is the ultimate test of whether rates are justand reasonable the COllrt said Rates whieh enable the com

pany to operate snccessflllly to maintain its financial integrity to attract eapital and to compensate its in

vestorsrortherisks assumed Ct rtainly cannot be condemned as invalid ewn though they might produce only

a meager return on the so called fair value rate base
II Citing Federal Power Commissirm v Natural Gas Co 1942 3Ir U S 75 stating that there a e zones of

reasonableness and the courts will notset aside a maximum reasonable rate
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The respondents upon exceptions and oral argument took vigorouR
exception generally to recommended findings 3 to 6 inclusive
Their main apprehension appears to be that strict adherence to the
IIactual legitimate cost theory vould exclude from the rate making
values of the public terminals reclaimed submerged lands for which no

money consideration was paid at time of acquisition They point
out also t at it would not be possible to arrive at comparable rate

bases for the various terminals in the event that actual legitiInate
costs are not ascertainable in all instances

The shipper interests contend generally that values of reclaimed
lands and improvements thereon should be excluded from the rate
base Their position is that the land was donated by Federal and
State governments and the improvements VeTe paid for through sale
of bonds which were redeemed through earnings set aside for such

purpose and local taxation These interests also oppose uniformity
of rates among respondents on the ground that it would nullify the
natural acJvantages of certain port areas and deprive patrons of the
benefits of low cost operation and efficient management of certain
terminals

Respondents request that we approve the Freas formula in toto in

cluding speeifie approval of 1 a rate of return of 7 percent upon the

present failvalue of their pToperties consisting of land improvements
buildings structures etc used and devoted to wharfinger purposes
and 2 the inelusion of so called donated or gift properties both land
and improvements at their plesent fair valuc in the money base upon
which the rate of return is applied

Apart from the fact that there is no substantial evidence in this
record to support a rate of return of 7 percent any rate of return ap

proved herc would not necessarily be proper for applieation in a future
ratc revision The ratc of return the method to be used to determine
the value of land and the treatlnent of so called gift property both
land and structures are the most controversial questions in this pro
ceeding This is so because return 011 investment as computed by
witness Freas accounts for more than one half of all costs Carrying
charges of respondents average 80 percent of all costs and at one

terminal at least returil on land accounts for 40 percent of carrying
charges
Itwould be premature therefore for us to fix the ratc of return or to

establish the method of valuation in advance of an examination of
rates made upon the basis sought by respondents These rates would
have to be evaluated in the light of their effect upon the financial
structures of respondents and their impact upon the traffic affected
It is realized that some basis must be used in computing carrying
charges and respondents are not foreclosed from using any basis

l TT MI
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which they are prepared to justify as producing reasonable rates

called for by their agreement
Under all the circumstances we accept recommended findings 1

and 2 and adopt them as our own Decision on the issues raised by
findings 3 to 6 inclusive will be deferred

Little interest wasshown in recom mendation 7 and no actio will
be taken in that direction at this time

The record will be held open

3 U S M C
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SCHEDULE IV Separation of costs assignable to shipper in the form of wharfage
tolls as between 1 general cargo 2 15ulk tonnage handled direct to or from rail

car and 3 tonnage loaded and or discharged by pipe line

Expenses
from

General
Bulk Pipe

Line
Item schedule Bases

cargo
cargo line

II col direct cargo
No umn f

a b c d e f

J CARRYING CHARGES from schedule II

1 Cargo areassheds line 3 37 223 55 1 37 223 55 xxx xxx

2 Cargo areas pen line 4 1 xxx xxx

3 Special facilities il line 5 2 xxx xxx

4 Special facilities lumber line 6 n 3
2i 963 64

xxx xxx

5 Railand truck areas and facilities line 7 27 196 19 4 5 232 55 xxx

6 Other line 8 n 00 1 743 72 5 1 154 16 102 00 487 56

7 Totalcarrying charges 66 163 46 60 34135 5 334 55 487 56

n DOCK OPERATION

8 Superintendence line 11 6
i i29 2j 99 80 9 i69 Cleaning sheds and docks line 24 00 1 238 19 6

10 Watchmen line 25 00 3 010 59 6 2 745 66 242 65 22 28

11 Gas water and electricity line 26 00 914 46 6 833 98 73 71 6 77

12 Claims line 27 00 7

13 Car demurrage line 28 00 7 xxx

14 Miscellaneous dock equipment line 35 7
2 270 2i15 Miscellaneous expense line 30 2 270 21 7

16 Total dock operation line 36 7 433 45 6 979 08 416 16 38 21

17 Ill GENERAL AND ADMINISTRATIVE line 37 25 355 88 6 23 124 57 2 043 68 187 63

18 Grand totalexpense Oines 10 36 37 98 952 79 90 445 00 7 794 39 713 40

Statistical item8

19 Number of tons loaded and discharged 350 222 265 911 63 326 20 985
20 Average cost perton 2825 3401 1231 0340

1 To column d
2 To column f
3 Divide between columns d and e in relation of quantity not handled to or from car direct to

so handled
4 Divide between d and e on basis of tonnage handled
5 On basis of use

6 On basis of line 7
7 Direct

Key to bases numbers column c

that

3 U S M C
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SCHEDULE V Break down of wharf demurrage cost into 1 handling costs per

ton i e receiving and delivery expense 2 holding costs i e the floor space
costs and overhead which vary with the period of storage

Expenses
from Handling Holding

Item schedule Bases
Line II col

costs costs

No umn g

a b c d e

I CARRYINO CHAROES from schedule II

1 Cargo areas sheds line 3 h n n
n 00 00 9 555 97 1 xxx 9 555 97

2 Cargo areasopen line 4 00 00 00 u
00 00 n

i i48 26
1 xxx

i i48 263 Other facilities lines 6 and 8 00 00 00 00
00 00 1 xxx

4 Total carrying charges line 10 00 00 10 704 23 1 xxx 10 704 23

n DOCK OPERATIONS

Ii Superintendence line 11 00 u u 00 455 98 2 455 98 xxx

6 Checking to from demurrage line 13 nn u 1 316 01 2 4 316 01 xxx

7 Handling and hith piling line 19 00 000000
0000 8 925 83 2 8 925 83 xxx

8 Cleaning sheds ine 24 nn n nnn u
448 12 2 448 12 xxx

9 Watchmen line 25 00 00 U U 00 00 00
00 886 00 3 443 00 44300

10 Ga water and elcctricity line 26 00 00 00 330 96 3 165 48 165 48

11 ClaIms line 27 000000 00 0000 652 14 3 326 07 326 07

12 Insurance carao ine 29 on
00 U 00 00 00 00

n2ii 06
3

128 Miscellaneous oc expense line30 00 00 00 3 105 53 IOS 53

13 High piling equipment line 33 00 00 2 745 15 2 2745 15 xxx

14 Tractorsand trailers line 34 0000 0000 235 23 2 235 23 xxx

148 Miscellaneous dock equipment line 35 n h n 317 78 2 317 78

15 Total dock operations line 36 0000 0000 19 524 26 18 484 18 1 040 08

16 m OENERAL AND ADMINISTRATIVE line 37 000 10 457 10 3 5 228 55 5 228 55

17 Grand total expense lines 10 36 37 00 40 685 59 23 712 73 16 972 86

18 Total tons receivedon wharf
demurrage

n n oo 108 511 xxx xxx

19 Totaltons months of wharfdemurrage nh nhh 81 864 xxx xxx

ro Total numberof square feet involved nh h hh 47 460 xxx xxx

21 Handling COSL per ton
nn u n xxx 2185 xxx

22 HoldingcostJjer square fOOt hhn n n h xxx xxx 3576

23 Adjusted hol ing cost persquare
foot

h h xxx ltXX 5960

Key to bases numbers column 0 schedule V
1 To column e

2 To column d

3 Dividebetween columns d and e on5050 basis
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SCHEDULE Vr Summary of total and unit costs for services performed and com

parison with the corresponding revenues

Annualcost Annual

Tariff services Costs from revenue

Total Per ton I total

CHARES TO VESSEL

I Dockage on Schedule IIolumn d L 38 30 165 51 xxx 8 398 10
a Cost perhour ccu ancy n

xxx 3 3898 xxx

b Cost per 100 feet w g areas xxx 2154 67 xxx

II Service charges
Schedule IIIoolumn d L 18 132 760 07a All cargo n n 3119 157 99 75

General throughshed Schedule IIIolumn f L 18 119 415 97 3897 xxx

c General irect n n Schedule lIIoolumn g L 18 4 158 60 1892 xxx

d BulkdirecL Schedule IIIcolumn h L 18 9 185 50 0944 xxx
II Assignment charges Schedule IIIoolumn C 2 L 18 xxx

a Cost persquare foot n

S cheduie iii iwml cf L i8
xxx xXx

IV Other n h n 25 725 25 xxx 9 953 63

Total vesseL h n 188 650 83 xxx 175 5 1 48

CHARGES TO CARGO

V Wharfage tolls
Schedule IVcolumn b L 18a All cargo n n

n
n 98 952 79 2825 61 261 62

b General cargO n n Schedule Volumn d L
18

90 445 00 3401 xxx

c Bulkcargo n Schedule IVolumn e L 18n 7 794 39 1231 xxx

d Pipe line n Schedule IVolumn f L 18 713 40 0340 xXx

V Wharf demurrage
a Total costs n n Schedule Vcolumn b L 17 h 40 685 59 3749 34 541 39
b Handling cost pertonn Schedule Volumn d L 2L xxx 2185 xxx

c Holdingcost persquare foot Schedule Volumn e L 22 xxx 3576 xxx

d Adjustedcost persquarefoot Schedule Volumn e L 23 h xxx 5960 xxx

VII Car loadjng Schedule IIX lumn h L 38 14 024 69 8389 8 930 05

VIII Car unloading m Schedule lIcolumn i L 38 35 746 79 7172 24 7 2 21
IX Truck tonnage n n u Schedule IIolumn j L 38 5 365 10

X Accessorial services n Schedule II column k L 38 19 740 38 xxx 8 143 07

Total
cargo

m 214 515 34 xxx 137 648 34

Grand tot 403 166 17 xxx 313 199 82

1 Except as otherwise indicated
For terminals notoperated by wharfinger
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UNITED STATES 1ARITIME COMMISSION

No 668

P A DANA INC

v

MOORE McCORMACK LINE8 INC ET AL

Decided
Submitted July 6 1918 ugU8t 24 1948

Charges collected on shipments of quartz crystal from Rio de Janeiro Brazil to

the port of New York found applicable No violation of Shipping Act 1916
shown Complaint dismissed

Henry Alpern for complainant
Harold B Finn for respondents

REPORT OF THE COMMISSION

By THE COMMISSION

No exceptions were filed to the l ecommended decisioll of the exam

iner Our conclusions agree with those of the examiner

Complainant a corporation by compla t seasonably filed alleged
thatit has been subjected by respondents 1 to the paymentof charges for

the transportation of qUfirtz crystal from Rio de Janeiro to New York

which were unduly and unreasonably prejudicial and disadvantageous
unjustly discriminatory unjust and unreasonable and an unwarranted

tax on the movement of meichandise Lawful rates for the future

and reparation 2 were sought At the hearing the allegations of undue
and unreasonable prejudice and disadvantage unjust discrimination
and unjustness and unreasonableness were abandoned Respondents
asserting that there is no prohibition in the Shipping Act 1916 against
an unwarranted tax on the movement of merchandise in foreign com

merce contend that the complaint should be dismissed for want of

jurisdiction
I Moore McCormack Lines Inc J Ludwig Mowinckels Rederi and Westfal Larsen Co Jointly

operating 88 Southern Cross Line Lloyd Brasileiro International Freighting Corp Inc Shepard Steam

ship Co
2 Computed by complainant to be 10 804 55 on shipments made up to date of hearing

3 U S M C 79
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Respondents are members of the BrazilUnited States Canada

Freight Conference and parties to the agreement of that conference

approved by the Commission under section 15 of the Shipping Act

1916 One of the provisions of the conference agreement is that rates

and charges shall be colle cted by the members strictly in accordance
with their tariff which has been filed with the Commission There is

raised iIl this case a question as to whether the charges collected by
respondents accorded with their tariff and both sides presented evi

dence on the question We may determine the applicable charges
under our authority in respect to the agreement See Remis v Moore

McOormack Lines Inc 2 U S M C 687 and Rubber Development
Gorp v Booth S S Go Ltd 2 U S M C 746

At the time of the transportation here involved respondents Tariff
No 9 was in force and the following item covered transportation of

quartz crystal from Rio de Janeiro Brazil to the port of New York

Commodity Basis Rate in U S A dollars

Cryst91
rock

u W M 1 30 00 plus 2 ad valorem on full value to be declared on

B L

1 Weight or measurement i e per 1 000 kilos or40 cubic feet whicbever brings tbe greater revenueto the

vessel

Contemporaneously the tariff provide for the application of a

surcharge expressed in a percentage of the rates and charges contained
in the tariff including the above item the amount of the surcharge
was changed from time to time Respondents applied and collected
from the complainant the rate 9S shown by the above item together
with the applieable surcha rge thereon Complainant paid the charges
under protest

At the time of the transportation here involved there was contained
in respondents tariff rule 7 b as follows

7 Ad valorem cargo
b The liability of the Carriers as to the value of shipments at the rates herein

provided shall be d termined in accordance with the clauses of the Carrier s

regular bill of lading form Unless otherwise specifically provided in individual

rate items if the Shipper desires to be c overed for a valuationin excess of that

al1ow d by the Carrier s regular bill of lading form the Shipper must so stipulate
n Carrier s bill of lading covering such shipments and such additional liability

only will be assumed by the Carrier at the request of the Shipper and upon pay

ment ofa n additional charge of two percent 2 of the total declared valuation
in additic m to the stipulated rate on the commodities shipped as specified herein

The valuation allowed by respondents regular bill of Iading form and

referred to in 7 b was 500 per package or customary freight unit

Conlplainant contends that since it did not seek to have respondents
assume a liapility on the basis of a higher valuation thall 500 p r
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package the collection of the ad valorem mentioned in the rate item

was incollsistent with rule 7 b

Respondents contend that the rate item sets up a charge consisting
of two parts the 30 per ton plus the 2 ad valorem and must be
read 8 S an individual rate item contemplated in 7 b by the words

ltunless otherwise specifically provided in individual rate items

This rate item is definite as including both constituent parts contains
no alternative and does not give the shipper any option However

rule 7 b is not intended to give the respondents the right to ch8 rge
a second 2 to give higher protection to packages of crystal rock

worth more than 500 It is believed that the rule should be clarified
in this respect

We find no violation of the Shipping Act 1916
An order dismissing the complaint will be iss ed

3 U s M C



ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 24th day
of August A D 1948

No 668

P A DANA INC

V

1vloORE McCORMACK LINES INC ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi

gation of the matters and things involved having been had and th
ComInission on the date hereof having nlade and entered of record a

report stating its conclusions and decision thereon which report is

hereby referred to and made a part hereof
It is ordered That this complaint be and it is hereby dismissed
By the Commission

SEAL S A J WILLIAMS

Secretary
3 U S M C



UNITED STATES MARITIME COMMISSION

No 660 II I
MATSON NAVIGATION COMPANy RATE STRUCTURE

Submitted July 12 1948 Decided August 24 1948

The rates charges regulations and practiles of Matson Navigation Company
and other respondents in connection with transportation between United
States mainland ports and Hawaii not shown to be unlawftil

Herman Phleger for Matson Navigation Company David Dawson
for United States Lines Co G F Murphy for Lykes Bros Steamship
Co Inc Frank J Haley for Waterinafi Steamship Corp and James
J McGabe for Isthmian Steamship Co respondents

John G Breslin for California Hawaiian Sugar Refining Corp
William F Krause for Fibreboard Products Inc R R Gudgel and
G H Webling for Honolulu Consumers Council and Germain Bulcke
for International Longshoremen s and Warehousemen s Union inter
veners

Paul D Page Jr Clarence J Koontz and Guy M Garlon for
Commission

DECISION OF THE COMMISSION

By THE COMMISSION

No exceptions were filed to the examiner s recommended decision
Our conclusions agree with those of the examiner

We mstituted this investigation on June 4 1947 to determine
whether the rates charges regulations and practices of Matson

Navigation Company and other respondents 1 in the Hawaiian trade

are unduly prejudicial or unreasonable in violation of sections 16
and 18 respectively of the Shipping Act 1916

California Hawaiian Sugar Refining Corp Fibreboard Products
Inc International Longshoremen s and Warehousemen s Union and
Honolulu Consumers Council intervened The Consumers Council
was the only intervener which offered testimony

J The Oceanic Steamship Co Isthmian Steamship Co and American President Lines Ltd were also

made respondents on June 4 1947 By order of September 16 1947 Lykes Bros Steamship Co Inc
United States Lines Co and Waterman Steamship Corp were named as additional respondents
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Matson is the principal water carrier in the Hawaiian trade It

operates a Pacific Hawaii combination passenger and cargo service

a Pacific Hawaii freighter service and an Atlantic Gulf Hawaii

freighter service The latter is a joint service with Isthmian The

other respondents operate principally to the Far East serving Hawaii

only incidentally Uniform rates are observed by all respondents
tInder a conference agreement approved by the Commission pursuant
to section 15 of the Shipping Act 1916 Matson is the rate making
line and this inquiry deals primarily with its rate structure

Hawaii s economy is tied in closely with that of continental United

States It exchanges principally sugar and pineapples for foodstuffs
manufactured goods fuel and lumber Shipments from Hawaii in

1947 exceeded 200 000 000 in value In 1939 Hawaii s population
had increased 59 percent and its agricultural production 100 percent
over 1920 By 1946 the change over 1920 represented an increase

in population of about 100 percent whereas agricultural production
had increased only 55 percent This could account for its present
unfavorable trade balance which until the recent war was favorable

Matson began pioneering the trade in 1882 and since World Val I

has developed the tourist trade built hotels established a lumber

service from the Northwest an Atlantic service through the Canal

refrigerator service and bulk sugar and molasses transportation
Its fleet of 33 ships aggrega ting 275 000 tons was requisitioned by

the Government during Vorld War II and operated by iVIatson as

agent Private operation was resumed in June 1946 At the time

of hearing in January 1948 lVIatson had completely replaced its freight
fleet by the purchase of 15 C 3 type ships nine of which already were

in service and six were undergoing reconversion Reconversion of

the passenger liner Lurline waspractically complete at an expenditure
of around 13 000 000 of l1atson s own funds

In all Matson s commitments for floating and other equipment are

around 52 000 000 of which 43 000 000 have been expended 2 This

program has reduced its marketable securities from 12 000 000 in

February 1947 to around 500 000 in November 1947 and has in

creased its current working liabilities 3 000 000 during the same

period Also it has necessitated bank loans of 6 000 000 and arrange

ments for another loan in the same amount Moreover llatson is

guarantor of bank loans of Oceanic its subsidiary amounting to

4 000 000

The entire new fleet is to be in operation by July 1 1948 on the

following schedule freighters are to sail weekly from Los Angeles

III

l
IT

2 This includes 18 682 338 estimated cost of restoring the Lurline including 5 000 000 paid by the Com

mission and an average of around 1 500 000 each for the Hilo bulk sugar plant Royal Hawaiian Hotel

and Matson office buUding
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and San Francisco fortnightly from Northwest ports fortnightly
from Atlantic and Gulf ports 3 vessels in conjunction with Isthmian
and every 20 days in the lumber service The Lurline replacing the
Matsonia wasscheduled to start in April 1948 on a 12 day turn around

between Honolulu and Los Angeles and San Francisco alternately
Originally l1atson filed increased rates to become effective March 1

1947 which were designed to raise revenues approximately 22 percent
These rates with certain exceptions were suspended in Docket 656
without prejudice to the establishment of rates designed to produce
an over all increase of 20 percent The latter rates together with
those excepted were filed to become effective either on March 1 or

March 10 1947 and are the subject of this inquiry
Matson justifies the rate increases on the rapid and continuous rise

in operating costs Its comparisons with increased rates in other
trades are not persuasive as no evidence of the transportation factors

existing in those other trades to show that they are comparable with
the Hawaiian trade was introduced Vessel and cargo expenses on

actual tonnage carried in the Pacific Hawaiian service have increased
1947 over 1941 by the following percentages insurance 123 85 per

cent repairs 19 96 percent sea expense 89 93 percent cargo handling
102 27 percent port charges 30 82 percent grand total 93 36 percent
on a weighted basis Expenses in 1947 divided approximately 61

percent to cargo and 39 percent to vessel
Since 1940 l1atson has increased including the present increases

rates between Ha vaii and Pacific coast ports on general merchandise
70 percent canned pineapple 76 percent lumber 66 percent bagged
raw sugar 77 percent feed flour etc 62 percent fertilizer 59 percent
and common building cement 86 percent Little or no increases had
been made at the time of the hearing in rates on refrigerator cargo
and rates on molasses fuel oil and asphalt liquid in bulk 3 the latter
three of which are influenced by tanker cOllpetition

In opposition to the rate increases the Consulllers Council alleges
in substance 1 that the increases have an inflationary effect upon the
cost of living in the Islands 2 that rate increases would not be re

quired under more efficient management and operation and 3 that
Matson is in a strong financial position and could well forego the
increases

On certain selected items of food and clothing the increased trans

portation cost resulting from the last rate increases ranges from 0 001
on a pound of potatoes to 0 014 on a pair of men s shoes Nails would
beincreased 0 001 per pound and refrigerators 191 each The Con
sumers Council estimated from exhibits of record that the increased

III

S Official notice is taken of increases made on April 1 1948 on molasses fuel oil and asphalt liquid in
bulk ranging from 23 to 50 percent
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landed cost of principal commodities imported from the mainland in

1947 was 2 639 000 Its witness testified tbat the cost of living in

the Islands is approximately 25 percent higher than on the mainland

The present freight rates average 3 81 percent of retail prices on 17

food items in Honolulu as of September 15 1947 which prices on the

average are lower than in New York but higher than in San Francisco

and Seattle For instance the 17 items cost approximately 0 05 per
unit more on the average in Honolulu than in San Francisco The

freight rates op these items from Pacific coast ports to Honolulu

average about 0 024 per unit

The Consumers Council points out that the prices of food and other
commodities in Honolulu average 20 percent higher than in mainland

cities It admits however that in addition to freight rates high
labor costs and wholesale and retail mark ups are factors which create

this cost differential The transportation factor cannot be too con

trolling if as shown by the record freight rates average less than 4

percent of retail prices Moreover the record shows that transporta
tion costs account for only one half of the difference between unit

costs of food in Honolulu and in San Francisco These statistics may

or may not be representative but i any event it would not be just
to deny reasonable rate increases to a common carrier for the simple
reason that merchant s use such increases as an excuse to inflate

their prices
The intimations of inefficient management are based on the slow

turn around of vessels and Matson s acquisition and reconversion of

vessels during a period of peak prices The record shows that vessel

operation was slowed down on accouJ t of port congestion which in

turn was due to a backlog of shipments resulting from strike and

other conditions The new and faster fleet should provide much

quicker turn arounds than were possible during 1947 At any rate

there is no eyidence of inefficient operation it is all to the cont ary
The wisdom of the managementilacquiring its fleet when it did and

adapting it to the trade through reconversion is a question which

must be resolved in the light of future operating results

Even though l1atson s financial position was such as to enable it

to stand substantial losses the law does not compel it to operate
under such conditions Matson s financial standing is of no eviden

tiary value in determining the lawful level of the rates

The following table shows earnings or losses from vessel opera

tions for the calendar year 19474 based on actual operations also

assuming that the present rates had been in effect the full year and

that expenses had been incurred for the full year on the basis prevail
ing on December 31 1947

Decem ber operations are estimated

3 U 8 11 C



86 uNITED STATES MARITIME COMMISSION

Freight Passenger
service service Total

combined Matsonia

1 2 3

A 1947 vessel operations
Net profit or 10ss h h

1
61 562 156 672 95 110

Depreciated investment plus working
capitaL

hh 20 312 900 1 526 998 21 839 898
Return percent h h h None 10 27 0 44

B 1947 vessel operations with the increased rates and the

expenses prevailing Dec 31 1947 applied to full year of 1947
Net profit u h

2 129 239 93 738 222 977
Depreciated investment plus working

capitaLu
u 20 416 900 1 561 998 21 978 898

Return percent u h h 0 63 6 00 1 01

I Pacificservice lost 130 505 and Atlantic Gulf service earned 68 853
2 Pacific service would haveearned 82 614 and Atlantic Gulf service would haveearned 46 625

Earnings before taxes reflected in the above table are higher than
shown by Matson by 257 893 on freight service and 39 144 on pas

senger service due to the exclusion of inactive vessel expenses and

depreciation on vessels not employed in the Hawaiian service during
1947 also charter hire revenue on passenger vessels not applicable
to the period used 5

Matson discontinued payment of quarterly dividends on June 15
1947 which had been paid regularly since 1906 Since 1937 dividends
have ranged from a high of 1 50 per share to 60 cents in 1947 Its
stock declined progressively during 1947 for a loss of around 8

points l1atson capital stock without par value has a book value

of 20 18 per share
Matson estimates that earnings under present freight rates during

the calendar year 1948 with its ne v fleet in operation the entire year
would yield less than 3 percent on capital employed in its freighter
service Estimated earnings after taxes but before return on capital
are 702 865 on the west coast freighter service and 119 926 on the

east coast freighter service Capital employed in these services

would be 32 186 436 and 5 420 637 respectively While the

Matsonia earned 10 27 percent in 1947 on its depreciated investment

of around 1 500 000 it is anticipated that a year s operation of

the Lurline will yield earnings of 340 314 after taxes on capital
employed of 17 110 855 or a return of approximately 2 percent 6

Of the 1948 revenue dollar it is estimated that 2 66 percent will be

available for return on investment 45 percent for cargo handling
and 35 percent for vessel expense the largest items of which are wages
and fuel In estimating expenses no account is taken of increased

expenses which might result from the arbitration just completed on

5 The items excluded were charter hire on the Lurline and the Matsonia depreciation on Lurline Ha

waiian Refiner and Hawaiian Wholesaler and inactive vessel expense during reconversion of freight
vessels

5 Matson s passenger carryings in 1947 were only one half of its carryings in 1940 the reduction being
attributed to subsidized competition of Pan American Airways and United AirLines
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wages of fireme cooks and stewards engineers and radio operators
Moreov r negotiations will be conducted during 1948 on possible
wage increases for the longshore clerking and seaf ring personnel

Isthmian s operations in the Hawaiian Atlantic Gulf service i

1947 under the present rates resulted in an estimated net loss of

13 687 American President Lines incurred a net direct vessel

operating loss of 10 876 Oceanic lost 44 457 The other respond
ents made only incidental calls at Hawaiian ports

CONCLUSIONS

Upon the record Matson s 1947 common carrier freighter operations
in the Hawaiian service were conducted at a loss Little better than

an even break would bave resulted had the increased rates of March

1947 been in effect and the expenses prevailing on December 31st

been Incurred during the entire year of 1947 Moreover if Matson s

estimates of prospective traffic and expenses prove reliable 1948

operations will yield only a modest rate of return on investment

While the evidence here reveals operating losses it provides no

reliable basis upon which to predicate a reasonable and stable rate

structure for the future This is true because 1947 operations were

conducted partly with old ships and under unusual traffic and ship
ping conditions A more appropriate test period would include oper

ation under the new faster and presum bly more economical fleet

This record supports certain conclusions which merit consideration

in the fixing of or judging tbe rate structure in the Hawaiian trade

which is under review here for the first time

First the transition from the old to the new operation is a stage of

new development necessitating extra costs capital and otherwise

chargeable to development Development costs do not necessarily
increase immediately and pro tanto the value of theservice to the ship

per They are a business risk assumed for the future and should be

spread out over the future

Second Matson has enjoyed a long and successful operation in the

trade thereby accumulating large reserves which have been converted

into a modern fleet The purpose of this undoubtedly was to place
the company in a position of greater earning power Other things

being equal Matson should progressively achieve such position It

is questionable therefore whether during this period of transition and

development the highest permissible return on investment is

warranted

Third this is a revenue case and no consideration is given to indi

vidual rates or to the question as to whether all commodities bear

a u s M c
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their equitable share of the burden with due consideration given to

the ability to pay
We find that the rates charges regulations and practices in issue

have not been shown to be unlawful
The proceeding will be discontinued

3 U S M C
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III

ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 4th day
of August A D 1948

No 660

MATSON NAVIGATION COMPANy RATE STRUCTURE

This case having been instituted by the Commission on its own

motion and having been duly heard and submitted by the parties
and full investigation of the matters and things involved having been

had and the COII1IIlission on the date here9f having made and entered
of record a report stating its conclusions and decision thereon which

report is hereby referred to and made a part hereof
It is ordered That this proceeding be and it is hereby discontinued

By the Commission

SEAL S A J WILLIAMS

Secretary
3 U S M C
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No 659

FREE TIME AND DEMURRAGE CHARGES AT NEW YORK

SUbmitted Jldy 7 1918 Decided October 19 19

Regulations and practices concerning free time and demurrage on import property
at the port of New York found unjust and unrea onable ill certaiIl respects
and notunjust or unreasonable inothers

Gustdme Sprinqer for Commerce and Industry Association of New
York Inc American Spice Trade Association Association of Amer
ican Woodpulp Importers American Watch Assemblers Associat on

Inc Burlap and Jute Association Cotton Importers Association Inc
Hard Fibers Association Lace and Embroidery Association Linen
Trade Association Inc National Council of American Importers
Inc National Association of Importers ofHides and Skins Oriental

Rug Importers Association Rubber Trade Association of New Yqrk

Shippers Conference ofGreater New York Tapioca Institute ofAmer
ica and Tea Associationof the United States

O A PascJJfella for Association of Food Distributors Inc

De Witt O Reed for Association of American Importers of Gree
Olives

George E Shapro for the Hills Brothers Company
William M Fenn and David S Smith for Green Coffee Association

ofNew York City Inc and Cocoa Merchants Association of America
Inc

Tlwmas J Se1l11er for United States Rubber Company
Oharles E Egan for Spanish Olive Packers

William M Knox for Buckley Dunton Pulp Co Inc

Da1Jiel J Pitot for Price Pierce Ltd
W E Aebisclier for Great Atlantic Pacific Tea Company
Herbert M Simon for American Bleached Shellac Manufacturers

Association
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O W M JJWer Jr for Mawer Gulden Annis Inc

Shirley Rie for New York Association of Dealers in Paper Mills

Supplies Inc

H E Simpson for Brookhattan Trucking Co Inc

Josepll M Adelizzi for Motor Carrier Association of New York

Wilbur La Roe Jr Frederick E Brown Artlvur L Winn Jr and

SamuelH Moerman for Port bfNew York Authority
A O Welsh for Brooklyn Chamber of Commerce

Oharles H Toll Jr for Port ofBoston Authority
Sarrvuel H Williams for Cham1er ofCommerce of Philadelphia
Oharles McD GillJJn for Baltimore Association of Commerce

Roscoe H Hupper and Bwrton H White for Trans Atlantic Asso

ciated Freight Conferences
Parker McOollester and John R Mahoney for carriers named in

footnote 7

Herman Golclmwn Elkan Turk Leo E Wol and Elkan Turk Jr

for carriers named in footnote 8

Williatm Radner and Odell Ko1J1biners for carriers named in foot

note 9
Harold B Finn for carriersnamed in footnote 10

David H Sackett for Calcutta U S A Conference

PaWl D Page Jr and George F Galland for the Commission

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed to the recommended decision of the examiner
and oral argument was heard Our conclusions agree in part with

and differ in part from those of the examiner

This is a rule making proceeding instituted by the Commission on

its own motion pursuant to sections 17 and 22 of the Shipping Act

1916 and section 4 a of the Administrative Procedure Act The

notice of hearing 1 stated in part that The Commission desires to

receive evidence of conditions in the port relevant to free time and

demurrage at New York for use in determining what action if any
is required to assure the establishment observance and enforcement

of just and reasonable regulations and practices and directed that

public hearings be held at which interested persons might express
their views

Section 22 of the Shipping Act 1916 authorizes the Commission to

investigate any violation of this Act Section 17 of the Shipping
1Published in theFederal Register on June7 1947 12 F R 3754
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Act 1916 requires in its pertinent part 2 that every common carrier

by water in foreign commerce and every other person subject to this

Act shall establish observ and enforce just and reasonable regula
tions and practices relating to or connected with the receiving han

dling storing or delivering of property and that Whenever the
board i e the Commission finds that any such regulatio or practice
is unjust or unreasonable it may determine prescribe and order en

forced a just and reasonable regulation or practice 3 Section 4 a

of the Administrative Procedure Act provides for notice of rule

making proceedings
The question for consideration is wlietheras to property transported

to t e port of New York by common carriers by water in foreign
commerce as definedin section 1 of the Shipping Act 1916 4 the

carriers regulations and practices are unjust or unreasonable with

respect to a adequacy of the free time 5 b the time of commence

ment of free time and the giving of notice of readiness of goods for
removal from pier c the inclusion in free time of periods during
which consignees due to circumstances beyond their control are un

able to remove cargo from pier or d the charging of the full amount
of demurrage 6 where consignees due to circumstances beyond their

control are unable to remove cargo from thepier
Numerous carriers contend that the matter of sufficient free time is

not one within the purview of the second paragraph of section 17

Thus on behalf of theTrans AtlanticAssociated Freight Conferences

it is asserted that the question is one of reasonableness and this must

involve the reasonableness of the charge whether it be in terms of

amount or in terms of time pursuaJit to which the amount is deter

mined and that Congress has granted to theCommission no authority

As agreed at a prehearing conference the only part of section 17 involved in this pro

ceeding is the second paragraph of that section
8 Counsel for several carriers attacked our juriSdiction on the ground that the notice of

hearing failed to charge a violation of the Shipping Act 1916 Their argument misses the

point of the proceeding which has for its purpose the prescription of reasonable regula
tions and practices for the futUre Our finding that certain regulations and practices pres

ntly in effect are unjust and unreasonable and to that extent violative of the Act is a

conclusion based on the record alter consideration of the evidence We cannot concede
that we lack jurisdiction because of our failure to assume and charge a violation before
considering the evidence

Section 1 of the Shipping Act 1916 defines the term common carrier by water in for

eign commerce to mean a common carrier except ferryboats running on regular routes

engaged in the transportation by water of passengers or property between the United States

or any of its Districts Territories or possessions and a foreign country whether in the
import or export trade Provided That a cargo boat commonly called an ocean tramp shall
not be deemed such common carrier by waterin foreign commerce

II The free time in question is a period which is covered by the rates for the ocean trans

portation and which is allowed for the removal of the property from pier after its discharge
from vessel

II The demurrage in question is a charge on cargo on pier after free time has expired
3 U S M C
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to regulate foreign rates and charges Also other carriers 7 reason

Since the Commission is thus without authority to require a reduction

in a rate for water transportation from a foreign country to theUnited

States or to prescribe a maximum reasonable rate for such service it

must Tollow that it is likewise without jurisdiction to require a carrier
to extend its free time and thus in effect determine that the transpor
tation rate is unreasonabl because a greater free time is not afforded
In the brief of the Inward Far East Lines 8 it is argued as follows

If the Commission should attempt to rule that the period of free time must be

enlarged then the Commission would be ruling that during a certain number of

days the carriers areprohibiteD from making a charge for the use of their facili

ties In other words the Commission would be fixing zero dollars as the charge
which the carriers must make during such extended period for the use of its facili

ties and the services rendered in connection therewith Such an order would

constitute rate making pure and simple

The Commissiln has obviously no more power to order a carrier in foreign
commerce to charge zero dollars for the use of its property and the rendition

of its services than it has to order the carrier to charge 100 or 2 00 or any

other sum for theuse of its property and forsuch services

The Shipping Act of 1916 and the subsequent statutes which have vested author

ity in the Commission may be searched in vain for any trace or suggestion of

authority to fix rates

Other carriers 9 stating that the second paragraph of section 17 cannot

be held to authorize fixing the charge for the service rendered contend

that Likewise there is no authority therein to fix the service to be ren

dered for the charge Still others 10 assert that section 17 does not

7 Alcoa Steamship Company Bermuda West Indies Steamship Company Ltd Com

pania Colombiana De Navegacion Maritiwa Coldemar Line Compania Sud Americana

De Vapores Chilean LineCompania Trasatlantica Garcia Diaz as Agents Com

pagnie Generale Transatlantique French Line Grace Line Inc Grace Lin Flota
Mercante Grancolombiana S A Grallcolombiana Inc Agents J Lauritzen West Coast
Line Inc as AgentsNew York Cuba Mail Steamship Co North Atlantic Gulf Steam

ship Company Inc Panama Railroad Company Panama Line Royal Netherlands Steam

ship Co Standard Fruit Steamship Co United Fruit Company and West Coast Line Inc

S American President Lines Ltd Bank Line Ltd Bank Line Dampskibsselskabet

Af 1912 Aktieselskab and Aktieselskabet Dampskibsselskabet Svendborg Moller Steamship

Company Inc The De La Rama Steamship Co Inc and Swedish East Asiatic Co Ltd

De La Rama Lines Ellerman Bucknall Steamship Co Ltd American Manchurian

Line Fearnley Eger and A F Klaveness Co A S Fern Line Isthmian Steamship

Company Lancashire Shipping Company Ltd Dodwell Castle Line N V Stoomvaart

Maatschappij uNederland N V Nederlandsche Amerikaansche Stoomvaart Maatschappij

uHolland America Lijn N V Rotterdamsche Lloyd The Ocean Steam Ship Company

Ltd The China Mptual Steam Navigation Co Ltd and Nederlandache Stoomvaart Maats

chappij Oceaan Blue Funnel Line Prince Line Ltd Prince Line Silver Line Ltd

Skibsaktieselskapet Igadi A S Besco and Aktieselskapet Ivaran Rederi Ivaran Lines

Far East Service T J Brocklebank Ltd United States Lines Company American

Pioneer Line Waterman Steamship Corporation Wilhelmsens Dampskibsaktieselskab

A S Don Norska Og Australielinie A S Tonsberg A S Tankfart I A S Tankfart IV

A S Tankfart V and A S Tankfart VI Barber Steamship Lines Inc Agent
9 rhe New York and Porto Rico Steamship Company and Bull Insular Line Inc

10 The Booth Steamship Company Ltd Rederiaktiebolaget Disa Rederiaktiebolaget
Poseidon and Angfartygsaktiebolaget Tirfing Brodin Line Flota Mercante del Estado
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authorize the Commission to prescribe either minimum free time

allowances or maximum demurrage charges for the port ofNew York

As previously noted section 17 provides that whenever the Com

mission finds that certain regulations or practices are unjust or un

reasonable it may determine prescribe and order enforced a just
and reasonable regulation or practice This constitutes an unlimited

grant to theCommission of the power to stop effectively all unjust and

unreasonable practices in receiving handling storing or delivering
property Oalifornia v United States 320 U S 577 584 The court

in that case affirmed the judgment in State of Oalifornia v United

States 46 F Supp 474 479 which in turn upheld an order of this

CommiSsion in DocketNo 555 Practices of San Francisco Bay Area

Terminals 2 U S M C 588 wherein it was held that The allow
ance of free time is a regulation or practice within the contempla
tion of 17 True as some of he carriers point out that case con

cerned an order of the Commission which set a macimlUm free time

whereas here involved is the question ofwhether the free time allowed

is long enough The distinction however is of no consequence so far

as the instant jurisdictional question is concerned Minimum free

time and demurrage praGtices as well come within the broad scope
of that language

We are not here seeking to exercise rate making power The ques

tion before us is whether certain reguhitions and practices are just and

reasonable not how much theserVices of the carriers are worth We

held in Docket No 555 Practices of San Francisco Bay Area Ter

mVnals 2 U S M C 588 affd Oalifornia v u S 320 U S 577 that

carriers are bound to impose compensatory demurrage charges after

therexpiration of reasonable free time If the currently effective

tariff rates of demurrage are not compensatory new rates should be

published which are compensatory We make no finding in this case

as to whether existing rates are compensatory or not

International Freighting Corp Inc A S Liso A S Besco and Aktieselskapet Ivarans

Rederi Ivaran LinesLamport Holt Line Ltd Linea Sud Americana Inc Lloyd

Brasileiro Patrimonia Nacional Moore McCormack Lines Inc Northern Pan America

Line A S Prince Line Ltd Rederiaktiebolaget Svenska Lloyd Stockholms Rederiaktie

bolag Svea and Rederhlktiebolaget Frederika Norton LineJoint Service Sprague

Steamship Agency Inc Svenska Brazil La Plata Linjen Wilb Wilhelmsen and Cia

Argentina de Navegacion Dodero S A all parties to United States Maritime Commission

Agreement No 7525 American Export Lines Inc The Bank Line Limited Ellerman

Bucknal1 Steamship Co Ltd Isthmian Steamship Company l hos Jno Brocklebank

Ltd Seindia Steam Navigation Co Ltd States Marine Corporation and States Marine

Corporation of Delaware all parties to United States Maritime Commission Agreement No

7555 The Union Castle Mail Steamship Company Ltd Tbe Clan Line Steamers Lid
British and South American Steam Navigation Company Ltd Prince Line Ltd and

American South Afiican Line Inc all parties to United States Maritime Commission

Agreement No 7575 to whicb as well as Agreement No 7555 Ellerman Bucknall Steam

ship Company Ltd also is aparty
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Motions to dismiss the proceeding for want of jurisdiction are

denied

Prior to 1937 cargo imported from foreign countries was allowed

to remain on piers at the port of New York for indefinite periods
On November 16 of that year the Commission in Docket No 221

Storage of Import Property 1 U S M C 676 entered an order

requiring respondents in that proceeding to cease and desist on or

before January 21 1938 from allowing BlOre than ten 10 days
free time exclusive of Sundays and legal holidays on import prop

erty at the port ofNew York While set as a maximum this period
between the effective date of the Qrder and 1941 was the free time

that carriers actually allowed In 1941 as stated in the notice institut

ingthe instant proceeding the Commission for the purpose of mini

mizing congestion of the port in the interest 9f national defense

requested that the free time be reduced and in accordance with such

request a period of five days was generally put into effect On prop

erty imported from South America or the Caribbean area a period
of six days was fixed as the free time These periods are still in force

When they were established Sunday and legal holidays were excluded

therefrom but they included Saturday Since then Saturday has

been eliminated It is these periods of five and six days exclusive

of Saturday Sunday and legal holidays that are here in question
They commence at 8 00 A f of the day following completion of

vessels discharge ofcargo unless that day is a Saturday Sunday or

legal holiday and if it is such they begin at 8 00 A 1 of the first

day after such completion that is not a Saturday Sunday or legal
holiday Under provisions of tariffs filed with the Commission the

commencement of free time may be deferred if shipments are not

available to consignees upon application therefor Cargo remaining
on piers after the free time has expired is charged demurrage as

follows 21j2 cents per 100 pounds or 1 cent per cubic foot in some

cases 3 cents per bag of 60 kilos for the first five calendar days
or fraction thereof minimum 50 cents 5 cents per 100 pounds or

2 cents per cubic foot in some cases 7 cents per bag of 60 kilos for

the second five calendar days or fraction thereof minimum 1 10

cents per 100 pounds or 4 cents per cubic foot in some cases 14 cents

per bag of 60 kilos for each succeeding five in soine cases 10

calendar days or fraction thereof minimum 2 for each period ll

11 Demurrage is computed on the basis on which the cargo is freighted except that in

some trades if the cargo is freighted on a basis other than weight or measurement the

charges are computed on a weight or measurement basis whichever yieldS the greater

revenue
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Importers seek a minimum free time often days 12 The Port ofNew

York Authority proposes that the present free time be enlarged to

seven days exclusive of Saturday Sunday and legal holidays on

general cargo and to the maximum ten day period on coffee and cocoa

beansY The carriers position is that the free time periods now in

effect are just and reasonable
Before the unloading of cargo from ship to pier may be begun

permission to make the discharge must be secured from the collector

ofcustoms Such permission is obtained after the ship s captain makes

entry of the vessel which he is required to do within 48 hours after

the ship s arrival at quarantine Likewise under cuStOl lS laws and

regulations an importer is allowed 48 hours after such arrival to

make entry of his goods H Excluded from this period which may be

extended are the day of arrival of the vessel at quarantine Saturdays
Sundays and legal holidays Ifentry of the goods is not made within

the time allowed therefor which seldom occurs cURtoms at the expense
of the importer sends them to a general order warehouse which is a

private warehouse designated by the collector of customs

When entry of merchandise is made before 2 o clock in the after

noon the permit copy of the entry bearing orders of the collector is

sent to the customs inspector on the pier usually by means of govern
ment messengerI5 on the same day This informs the inspector as to

whether the importer may remove the goods from the pier If there

are no further customs requirements to be met exeept the singling out

of packages for the appraiser s stores and if the collector does not

order the goods to be held for another government agency such as the

Food and DrugAdministration of the Federal Security Agency or the

Bureau ofEntomology and Plant Quarantine of the United States

Department of Agriculture the importer as far as customs is con

cerned may remove them with the exception of the package desig
nated to be sent to the appraiser s stores as soon as they are dis

I harged from the ship
Goods are weighed by customs if ascertainment of their weight is

lIecessary to find their value for the purpose of assessing duty In such

12 It is asked that Satu day as well as Sunday and legal holidays be excluded but

if this request should be granted the minimum would exceed the periOd ordered in Storage

of Import Property supra to be observed as a maximum and agreed at the prelienring

conference to be generallY satisfactory as such
18 The suggested discrimination in favor of coffee and cocoa belln would iolate our

decision in Docket No 482 Storage Oharges Under Agnement8 6205 and 6215 2 U S M C

48 affd Booth S S 00 v U S 29 F Supp 221

14 It appears that entry may be made in respect to perishable merchandise In advance

of the report of the vessel at quarantine
13 rhe importer mny employ his own messenger
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eases the earriers must place the merchandise on the piers so that it

is not above shoulder height Where the packages are uniform ap

proximately ten pereent of the eonsignment is weighed An effort is

made to weigh the merehandise before the importers come for it but in

the last few years this could not generally be done because of the con

gestion on piers Several days may intervene between the time of

unloading of cargo from ship to pier and the time when pier condi

tions are sueh that it can be weighed As stated by a customs witness
i we receive the greatest cooperation from the steamship people but
in many eases it is just a ease where they have just no plaee to put it

They have no space to put these goods after they are weighed So
we must wait until we get that spaee before we can even start on it
Where due to such a condition the weighing cannot be undertaken
before the importer eomes for his merchandise customs resorts to

weighing to delivery i e weighing as trucks arrive and are in a

position to load In cases where importers make the necessary arrange
ments with bonded warehouses customs will weigh shipments there
but it is very seldom that space for weighing can be obtained at a

warehouse

At times the necessity of weighing precludes the removal of eargo
from pier within the free time It does not result from this however
that the free time periods are unlawful The weighing is not done for

any reason that concerns the carriers but is an operation connected
with a transaction between the importer and customs Itrequires space
in addition to that needed for the delivery of cargo The delays which
it entails are not attributable to the carriers and to make no allowanee
in the computation of free time for the time consumed on aecount of
it is not unjust or unreasonable

Samples to be sent to the appraiser s stores are taken pursuant to
order of the eollector by the inspector on the pier or by a sampler
They are conveyed to the appraiser s stores by government truck
It does not appear that the drawing of a sample causes the rest of the

consignment to remain on pier after the expiration of free tjme The
evidence indicates that the government truck does not cqme to the piers
for samples as promptly as it should and that some difficulty is experi
enced in finding particular packages that have been designated for the

appraiser s stores These matters like weighing are not factors that
carriers are equired to consider in fixing the duration of free time

Consequently that samples remain on the piers after the expiration of
fre time because of them is notan indication that the free time allowed
is unjust or unreasonable

3 U S M C



FREE TIME AND DEMURRAGE CHAliGESNEW YORK 97

lmports may require sampling by the Food and Drug Administra
tion Whether cargoes contain commodities of such character is de

termined by inspection of the ships manifestS and of consular invoices

Several times a day an employee of the Food andDrug Administration
examines the consular invoices in the invoice room of the appraiser s

stores to which they are routed from the customhouse as soon as

customs entry of the invoiced shipments is made if there is not also

to be a sampling made by the appraiser If the appraiser decides to

examine a portion of a shipment the invoice in such case does not

reach the appraiser s tores and so become available to the Food and

Drug Administrati9n until thesample for the appraiser s examination

arrives there This makes for delay On 100 entries taken at rando

for a period in September 1947 the average time in customs of the

invoices i e the average time including Saturdays and Sundays
between entry of shipments and availability of invoices to the Food

and Drug Administration in the invoice room of the appraiser s

stores was 2 1 days The time varied from a minimum less than a

day where the Food and Drug Administration received the il1voice on

the same day as the date of entry to a maximum of ten days which

occurred once The time consumed by the Food and Drug Admin

istration from the time when it received the invoices from customs

ranged from one day to eleven days and averaged 4 6 days Because

of the type of ex mination which particular samples may require
the Food and Drug Administration may need up to three weeks to

make its tests Whether due to customs procedure or to the require
ments of the Food and Drug Administration or to both the fact is

that sampling by this agency is not always completed before free time

commences or even before it expires However as testified by a wit

ness from tlH Food and Drug Administration the agency does not

require goods to be left on the piers pending sampling by it They are

covered by a bond may be removed as soon as the customs permit is

issued and inspected later It is pointed out that if an importer
should ship goods to an inland point and they should thereafter be

condemned they would have to be transported ba k to New York

However the carriers can hardly be required to accommodate cargo on

their piers free fcharge because it may fail to conform to the stand

ard applicable to it Moreover while theFood and DrugAdministra

1 ion strongly recommends against the removal of goods beyond the

port area itwill undertake to sample anywhere within that area In

fact it is estimated that approximately one fourth of the agency s

samples are collected from shipments that have been removed froin
the piers and stored on importers premises or in warehouses Irri
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porters refer to the scarcity of available warehouse space and to the

expense involved in wirehousing merchandise awaiting sampling
such as the cost of its tranfer from pier and the charge made for labor

at the warehouse in addition to the storage charge Such circum

stances however have no effect on their ability to remove cargo f om

piers They may cause them to decide that it is prudent to delay such

removal but it cannot be said that on account of them the free time

allowed is unjust or unreasonable
A person making entry of commodities subject to plant quarantine

regulations is required to give notice of the arrival of such plant ma

terial to the Sel retary of Agriculture and before entry thereof is

accepted by customs there must be on file at the customhouse a permit
isued by the Secretary of Agriculture to the Secretary of the Treasury

allowing the material to come into the United States No part of the

free time need be used by the importer in securing the issuance of

the permit Immediately upon discharge or partial discharge of the

plant material examination thereof is made on the pier by an inspector
of the Division of Foreign Plant Quarantines of the Bureau of En

tomology and Plant Quarantine of the Department of Agriculture
and before it has passed such inspection it may not be removed from

the pier The inspection is made at or as is usually true before the

time of weighing by customs It is almost always completed within

24 hours after the shipment has been landed Delays may be en

countered if labor which is required to be furnished by the importer
such as that employed in the opening of packages is not provided as

needed If the inspector finds that the goods are entitled to entry
which is generally the case they are released by customs Certain

commodities such as raw cotton are allowed to enter the country on

condition that they will be treated and as soon as the importer desig
nates the plant where his imports thereof are to undergo the treatment

they are released to that plant and it is the duty of customs to see to it

that they are delivered there and not released to the importer Ifthe

importer is not prompt in designating the plant removal of the goods
from the pier is delayed There is no indication that the requirements
respecting plant quarantine cause goods to remain on piers after the

expiration of free time

Some commodities before their removal from the piers undergo
certain processes for purposes unconnected with requirements of gov
ernment agencies Spanish olives for example are inspected and

rebrined and where necessary the barrels and casks containing them

are repaired by or on behalf of the importer In order tlult the re

brining may be done the barrels and casks must be placed on bilge with

bungs up and they must not be stacked one above the other If they
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are so stacked time is consumed in waiting for the carrier to break

down the tiers and place the olives in the required position One of

the carriers has headed up cargo two or three tiers high but its

witness testifies that that was done three years ago Since then there

was portion of a shipment that was headed up upon its discharge
from vessel but it wasplaced on bilge immediately after the unloading
of the ship s cargo had been completed

Waiting for customs and the Food and Drug Administration to

accomplish their tasks which in one case they did not do until eleven

days after completion of the ship s discharge appears to be the prin
cipal reason for the delay in effecting removal of olives from piers
In view of what has been said above as regards these agencies such

cause is no sufficient ground to require a modification of free time

practices The opinion is expressed that the carrier is held respon
sible for the condition fthe goods and if those goods go to a ware

house and they are in bad condition by neglecting to fix them or rebrine

them then he is responsible and he pays a claim Without passing
on the correctness of this opinion since it is not for the Commission to

determine it is noted that the purpose of the rebrining which is done

for the account of the importer is to prevent spoilage iIi transporta
tion by truck or by lighter and railroad to the plants of the importers
Itmay be stated moreover that ifthe view expressed is correct it may
warrant the carriers considering whether the free time periods should

not voluntarily be lengthened but it would not justify a requirement
by the Commission thatmore free time be allowed

Coffee and coca beans besides eing sampled by the Food and

Drug Administrati9n are subjected to sampling by the importers
Coffee roasters have plants in various parts of the count y and a

testified by a witness for the coffee trade a roaster has got to be

extremely careful that the particular lot that he is sending to his plant
or his roasting requirements is in line with the formula or the pro

cedure of the plant and for that reason they must definitely inspect
grade and cup th various lots of the coffee With the utmost speed
two days are required to complete the test eanwhile the balance

of the cargo from which the samples are drawn remains on the piers
In the case of cocoa the procedure is simpler It involves inspecting
and grading but not roasting which is the major time consuming ele

ment in the testing of coffee or cupping as tasting is called As re

gards e t er cOplmodi y th sampliI1g j not an operation req j redin

conn ectin with delivery by the carriers Therefbre it can pr vide

no valid ground to cont nd that the free time allowed is unjust or

unrea onable
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The principal reasons for seeking more free time for coffee and cocoa

beans are that 80 percent of such traffic imported through the port of
New York is removed from piers by the use of lighters that the light
ersare not always available as needed to accommodatethe large volume

of these commodities discharged from vessels and that when they are

secured it is difficult to find space for them at the piers
Lighters like railroad cars or trucks are furnished not by the

water carriers that allow the free time but by railroad or other

companies which send them to the piers pursuant to orders of the

importers If they are not available when the time for delivery of

cargo arrives such unavailability can have no effect as indicating
that the free time allowed is unlawful Persons importing merchan
dise may reasonably be assumed to have or to be able promptly to

obtain the equipment needed to receiv it It is not necessary in

fixing free time to allow for delays that may be encountered in the

procurement of equipment Consequently so far as the availability
of lighters is concerned there is no warrant for holding that the free
time which the carriers allow is unjust or unreasonable

Delay experienced in securing space at piers for lighters is discussed
below

vVood pulp which is sold on a dry basis normally is tested on piers
by the importer in respect to its moisture content before it is shipped
to mills in the interior For some time the importers have been able
to have the testing waived but the resumption thereof at a future
date is expected No more warrant exists for its consideration than
for that of commercial sampling of coffee or cocoa beans in the fixing
of free time Nor is it the principal reason for seeking additional
free time for wood pulp The chief concern expressed in regard to
this commodity is that large quantities thereof such as 1 000 to 1 500
tons destined to the same consumer mill cannot be moved from the

piers within the free time because to quote from the testimony of an

importer s witness the railroads are unwilling to put more cars

into that particular mill than they are able to unload in a given
period this due to the fact that the caTS back up along the line
and the railroad people are in trouble This indicates that the diffi

culty is that the interior mill to which the importer consigns the wood

pulp does not have the facilities to receive it as fast as it could be

shipped not that the free time allowed for the removal thereof from

piers is unjust or unreasonable
The foregoing discussion di poses of the qu stions presented by the

record relative to delays which result from Government procedures
and trade practices which tend to impede the removal of cargo from
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piers As to these matters we accept the examiner s recommendations
and hold that the carriers in determining the duration of free time

are not obliged to take account ofdelays in the removal of cargo which

arise from the causes hereinabove discussed

We next consider whether free time of five or six days as provided
by the tariffs presently in force is reasonably adequate to enable the
carriers to effect delivery before the inception of demurrage Itshould
be noted that free time is granted by the carriers not as a gratl1i y
but solely as an incident to their obligation to

make delivery The

Eddy 5 Wall 481 495 The Titania 131 F 229 230 This is an obli

gation which the carrier is bound to discharge as a part of its trans

portation service and consignees must be afforded fair opportunity
to ac ept delivery of cargo without incurring liability for penalties
Free time must be long enDugh to facilitate this result but need not
be longer As stated in Docket No 221 Storage of Import Property
1 U S M C 676 682

As a proper part of their transportation service respondents should allow only
such free time as may be reasonably required for theremoval of import property
from their premises based on transportation necessity and not OIl commerciai
convenience

The best index to the adequacy of free time is evidence relative to

the frequency and amount of demurrage assessments If demurrage
were assessed with great frequency or in large amounts it would

suggest that free time is inadequate for delivery If on the other
hand demurrage is the exception rather than the rule and the amounts
of demurrage are small we must infer that cargo is normally deliv
erable and delivered within free time and that free time is adequate

Olive importers claim that our memlers have paid out thousands
ofdollars in demurrage charges for not being able to move their olives
from the piers within the free time period when they have not been

responsible for the delays at all No evidence was offered however
to support this general assertion An importer of rubber and spices
while stating that about 25 of our imports are subject to demur

rage declined to substantiate the assertion by producing his com

pany s records A traffic manage for a large food importer wasunable
or unwilling to furnish any information as to demurrage paid by his

company 01 his industry except that hi company had once paid 1241
on 20 000 cases ofpineapple and on another occasion 2 91 on 250 bags
of coffee The same witness said We never worry dhout the penalty
charge Asked wh ther h ma eyery e 01 l 4iak d liyery jthin
free time he answered Yes we make every effort We pay terrific
well very high transportation charges
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Only ane imparter ventured to estimate his demurrage cast aver a

periad af time He said that his campany paid 1 800 demurrage in

1946 an faad imparts invalving 400 000 af acean freight the ratio of

demurrage to freight being less than half af ane percent This per

centage small as it is may be higher than the avernge because the cam

pany against which the demurrage vas assessed imparts figs and dates

in quantities sa large as to retard inspectian by the Food and Drug
Administratian

Imparters cantended during aral argument that statistics as to

amaunts af demurrage callected shauld have been furnished by the

carriers The carriers hawever are nat seeking relief fram their

awn regulations That relief is saught by the imparters and it was

incumbent upan them to prave the facts an which their case depended
vVe cannat assume in the absence af praaf that demurrage penalties
are sustained with excessive frequency 01 in unwarranted amaunts

The recard being ithaut suppart far a finding that demurrage is

unduly burdensame cannot and daes nat require 01 autharize a canclu

sian that existing free time is inadequate since demurrage is in at

least a general way a measure af the inadequacy af free time

We have nat averlaaked the hardship to imparters which result

fram traffic canditians at the piers The piers themselves are heavily
cangested with cargo impart and expart Many are aId and inade

quate to accammadate readily the cargaes of large madern ships or to

affard easy access and adequate maneuvering space far trucks These

canditians slaw down the delivery af impart cargo with theresult that

trucks which call far it are delayed in lang queues at the pier entrances

A particular truck may wait for many haulS and then may be turned

away withaut a laad in which event it must return at a later haul 01 an

anather day Trucking is inefficient and expensive in these circum

stances which accaunt far the stimany above quated af the witness

who said that althaugh he tried ta take delivery within free time the

effart invalved terrific transpartatian i e trucking charges
The cangestian af trucks has its cannterpart with respect to lighters

which carry the greater share af the traffic Lighters may be and

often are blacked aut by ships alangside the piers and are long delayed
in finding a place at the apran Te may infer that such delays do not

imprave the ecanamy af lighterage
The imparters elaim that cangestian and delay wauld be reduced 01

eliminated if free time were extended to ten days This cantentian is

negated by t stimany that imparters ti UCS wauld still presEmt them

selves at the pier at the earliest passible mament and wauld park
an the daarstep until loaded If all imparters did the same and all
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profess eagerness to obtain their goods promptly congestion would

not be reduced

But even if an extended free time period should have the effect

which importers claim for it it does not follow that we should or may
order the extension unless extension is necessary to assure delivery of

cargo without unwarranted penalties As previously indicated free

time is not a gratuity to consignees It is allowed solely to permit ful

fillment of the carrier s obligation to deliver the goods It need not

exceed a reasonable time allowed for their removal The Titania

131 F 229 230 A reasonable time must be determined with due

regard for the rights of all parties including carriers as well as

importers and especially for the public interest which requires that

congestion of ports be minimized in the interest of efficient water

transportation
The record amply demonstrates that the port of ew York is con

gested some witnesses having described the congestion as worse than

in 1941 when we informally requested that free time be reduced below

ten days Witnesses for the steamship lines testified convincingly
that free time cannot be increased without aggravating the conges
tion 16 and the record contains no reliable evidence to the contrary

We do not minimize the inconvenience to inlporters of meeting five

day or six day deadlines on expiration of free time The significant
ract however is that they are meeting tlWm with considerable success

and that import traffic is now moving across the piers more rapidly
than it did under the tenday rule There was testimony that a

greater percentage of each vessels cargo is delivered within six days
under pre ent conditions than was delivered within six days when the
free time was ten days It thus appears that the shorter free time

allowance is promoting the efficiellcy of the port and that we could
not r quire a general enlargement of free t me without risking disor
ganization or pier operations COl ceding that the removal or property

16 A witness appearing for a group of lines which allow six dars of free time testified
It not only seems evident to us but it is positively evident based on continual study

that we are making that were we to extend free time be ond the present sixdar period
it would certainly have the effect of increasing the congested condition which exists in

New York at the present time and would within a short time make it impossibleand

I would like to stress the word impossible for many of our lines if not all of them to

not only deliver their cargo in good order but even find it for delivery on the pier
Now to explain a little bit what I mean b that I should say that anumber of our lines

operate their services with considerable frequency Some of them have vessels coming
in here at the rateof three and four per eek We are very certain that unless the cargo
from one ship is completely delivered by the time the next ship arrives the next ship is
going to cause congestion b reason of the combination of cargo remaining on the piel
from the vessel plus the discharge of the second vessel and as successive vessels arrive

that condition is going to become mater ially worsened and within a WIT short time not

over 30 days the conditions on tbose piers will be impossible
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within five or six days imposes substantial burdens on importers we

are nevertheless compelled to find that the law and the evidence do
not justify the transfer of those burdens to the carriers in the form of

extended free time

We do find that under the conditions currently prevailing in the port
of New York five days is the shortest time that affords to consignees
a reasonable opportunity to take delivery of imports A tariff pro

viding for less than five days of free time would under existing cir
cumstances be unjust and unreasonable No tariff specifically pro
vides for less than five days of free time at New York but several
tariffs are so phrased that they fail to assure consignees of any free
time whatever An example is tariff No 4 under Agreement No 7115
which provides in relevant part

1 A maximum free time period not to exceed six days exclusive of Saturdays
Sundays and legal holidays shall be observed Any cargo not removed from

the piers within this free time period shan be placed in public storage at the

risk and expense of the cargo
2 The carriers do not waive but they reserve all provisions of their bills of

lading including those whereby removal may be required within a shorter period
than six days

4 Free time expires at 5 00 P M on the sixth day after its commencement

including the day it starts but not including Saturdays Sundays and legal
holidays

These provisions do not guarantee six days of free time as a min
imum they merely authorize six days as a maximum By reservation

of the provisions of bills of lading including those whereby removal

may be required within a shorter period than six days they deprive
consignees of the right to insist upon any allowance of free time except
at a carrier s election This follows from the fact that bills of lading
almost universally provide for transportation only to the end ofship s

tackle A provision for ship s tackle delivery is obviously one where

by removal may be required w thin a shorter period than six days
In the port of New York delivery can seldom if ever be made at

the end of the ship s tackle In these circumstances a provision in

the bill of lading purporting to require the receipt of cargo at ship s

tackle is inconsistent with the common law requirement of due and

reasonable notice to the consignee so as to afford him a fair oppor

tunity to remove the goods The Eddy 5 Wall 481 495 MOte

over regardless ofthe actual ability or inability of carriers to deliver

at ship s tackle it is the established custom of the port to make de

livery to the dock and such custom supersedes all contrary provisions
ofbills of lading The Titania 131 Fed 229 232
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Ve hold that a tariff which fails to assure to consignees a minimum

of five days of free time and which authorizes public storage at the

risk and expense of the cargo prior to the expiration of five days
free time exclusive of Saturdays Sundays arid legal ho1idays is an

unjust and unreasonable regulation under the conditions which now

prevail at the portofNew York
The examiner recommended that the tariffs should be revised so llS

to show the full free time allowed including that prior to 8 00 A M

of the day following complete discharge of the vessel This recom

mendation refers to the carrier s practice of allowing some cargo to

be removed by consignees whiJe the vessel is discharging and before

tariff free time officially begins hile this practi e involves a pos

sibility of discrimination between consignees there is no evidence of

actual disl rimination and we consider the general practice to be

proper because it speeds delivery one group of carriers delivers about
28 percent of in bound cargoes during the period of discharge While

approving the practice as such we do not feel justified in requiring
here that free time be defined in the tariffs to include any part of the

period qf discharge sinc such definition might imply a right in

consignees to enter thepier and demand their cargoes as soon as landed

To cOl1fer that right would be impracticable because the carriers in

order to operate efficiently must retain the power to exclqde the public
except as admittance may conveniently be granted until a vessels
entire cargo has been landed sorted and laidout in accessible position

Wecannot agree with the examiner s recommendation that free time
be extended to take accouilt of the waiting tinle of trucks and lighters
The suggested rule would in our opinion result in less efficient opera
tion to the detriment of all concerned Under the examiner s pro

posala consignee who applied unsuccessfully for his cargo would be

told by the carrier when to apply again and the illt rval between his

first and second applications would be added to the free time This

system would enable the carrier or its pier personnel to prefer favored

shippers by granting them appointments to receive their cargo at

their own convenience It would invite bribery of delivery clerks

Itcould promote disputes between truck drivers if thoEe returning at

appointed times were served ahead of others awaiting their turn in
line Itwould frequently present problems of identifying the cargo
to which the time extension applied if a 10 ton truck should caUfor
part of a 1 500 ton shipment would theextension apply to 10 tons or to

1 500 If to 10 tons to which 10

We do not share the examiner s view that a notice of availability of
cargo should be required in order to start the running of free time
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The requirement would merely postpone the removal of cargo by as

long a time as the notice took to reach the consignee and would serve

nO discernible need Consignees are universally apprise dofthe arrival

of vessels and routinely inform themselves by telephone rnessenger

or reference to shipping publications as to the availability of their

cargoes and the commencement and expiration of free tinle Insist

ence upon a notice of availability would subject the carriers to extra

work and expense that would be largely futile and which appears

quite unjustifiable
As noted above the demurrage rates in force at New York are all a

geometrically progressive scale beginning at 21jz cents per hundred

pounds for the first five days after expiration of free time increasing
to five cents for the second five day period and to ten cents for each five

day period thereafter While there is testimony purporting to show

that these rates even at the top of the scale are non compensatory to

the carriers it is undisputed that the demurrage rate structure is penal
in purpose intended to clear the piers

Special problems develop in consequence of the penal demurrage
scale when port vide conditions arise which prevent the removal of

cargo until free time has expired and demurrage has accrued General

disability to remove cargo may result from various causes of which

the most frequent cause in recent years has been labor strife During
thelatter part of 1946 the port of New York wascrippled by strikes of

seafaring personnel and truck drivers Large quantities of cargo
were immobilized on piers pending settlement of the disputes and

demurrage at penalty rates was assessed against many consignees
In considering the effect of strikes on the rights of the parties a

distinction must be drawn between strikes which involve employees of

carriers and those which involve others Strikes by employees of

carriers present no regulatory problem on the present reeord since

the carriers recognize that when delivery is prevented by strikes of

their own employees free time must be extended One witness testified

that any condition or any delay brought about by the inability of our

lines to tender for delivery due to the seamen strikes or to the picketing
of the pier by servants of the vessel by reason of that strike we were

responsible for and we were obliged to extend free time for a compa
rable period This principle is expressly recognized in some of the

tari1Is

The tariff under Agreement No 6015 provides
The foregoing provisions in respect to the commencement of free

time is based upon the assumption that indh idual shipments orportions thereof

are available fordelivery to consignees upon application therefor
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Tariff No 4 under Agreement No 7115 provides
Should any individual shipment or portion thereofupon application therefor

be unavailable for delivery to the consignee at any time during the free time

period the expiration of the free time period on the unavailable cargo shall be
xtended for a period equal to that during which said cargo was not available

fordelivery

We believe that such provisions as these afford adequate protection
to consignees against the assessment ofdemurrage where due to strikes

of carrier personnel or other impediments cargo cannot be tendered

for delivery
A different situation exists in a case such as a truck drivers strike

which is no responsibility of the carrier but which effectively prevents
consignees from removing their shipments During the 1946 trucking
strike many piers were blockaded by the physical or moral force of

picket lines established by drivers or their sympathizers and demur

rage was assessed on many shipments which although available for

delivery consignees could not remove In such cases neither carriers

nor consignees are at fault Both are helpless bystanders Consignees
claim that being free from fault they should not be obliged to pay

demurrage and carriers equally faultless ins s that we should not

require them to waive it

Itis clear to us thatwhere carriers and consignees are jointly affected

by conditions beyond their control neither should be subjected to an

avoidable penalty and neither should be permitted to profit from the

other s disability
Demurrage charges have a dual composition consisting of an ele

ment of compensation for the storage ofproperty and an element of

penalty to induce its removal Ohrysler Oorp v N Y Oentral R 00

234 I C C 755 759 When property lies at rest on a pier after free

time has expired and consignees through reasons beyond their control

are unable to remove it the penal element of demurrage charges as

sessed against such property has no effect in accelerating clearance of

the pier To the extent that such charges are penal ie in excess of

a compensatory level they are a useless and consequently unjust bur

den upon consignees and a source of unearned revenue to carriers

The levying ofsuch penal charges therefore constitutes an unjust and

unreasonable practice in connection with the storing and delivering of

property and should be forbiddenY The carrier is entitled however

17 An individual consignee is not relieved of his normal liability tor demurrage when

bis disability to remove his shipments results merely from a strike of his own personnel

Compare NaUonal Oooperage and Woodenware 00 V Alton and 8 R 241 I C C 183

The cases which call for a departure from penal scales of demurrage are those in which
community wide disturbances of which trUCking strikes are a good example render it

impossible for consignees as a class to take possession of their cargoes
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to fair compensation for sheltering and protecting a consignee s prop

erty during the period of involuntary bailment after expiration 01

free time
The Interstate Commerce Commission has consistently held in rela

tion to car demurrage that where a locality is paralyzed by a strike

against transport facilities cars detained at or en route to that locality
in consequence of strike conditions are not subject to demurrage at

rates in excess of compensatory levels Balfowr Guthrie 00 Ltd v

Ohicago Y St P P R 00 235 1 C C 437 Ohronicle Publishing
00 v Great Northern Ry 243 I C C 279 Oroce v N Y Oentral

R R Oo I C C No 29688 decided August 5 1948 Compare
Ohrysler Oorp v N Y Oentral Ry 00 234 I C C 755

In the Ba fowr Guthrie case supra the Commission said 235
I C C at 440

Itis clear however that with respect to the cars held on the docks the coHee
tion of charges substantially in excess of the cost of furnishing the cars was

futile as a deterrent against excessive detention and could not have accom

plished the release of the cars if the charges had been several times the amount

collected Likewise such charges could not have accomplished the prompt re

lease of the cars held in the outer yards The cars were held because of tbe

intervention of a force entirely beyond the control of both shipper and carrier

None of these cars could have been moved as originally consigned without the

possibility of precipitating violence and danger of bloodshed The longshore
men s strike was in effect a strike against transportation facilities over which
the shippers had no control It differed in that respect from the ordinary in
dustrial strikes While such a condition should not relieve the shipper from

the liability of reimbursing the carrier for the expense it suffered by reason

of the detention of its equipment there is no sound reason why defendants should

be permitted to collect charges designed to force the release of such equipment
that are substantially in excess of the cost of furnishing the cars Defendants
should not be permitted to make sizable profits at the expense of the shipper
who inthe circumstances was powerless to release the cars

This proceeding is not a rate case and affords no sound basis upon
which we may determine whether the first period penalty rate of 21j2
cents per hundred pounds is or is not a compensatory rate We make
no suggestion that the rate of 21 2 cents per hundred pounds for five

days or any other rate is sufficient to reimburse a carrjer for its

expenses in storing cargo or to yield a profit We hold however that

demurrage charges at penallevels are not justifiable by reference to a

carriers need for revenue As stated in Oroce v N Y OentralR R
00 supra I C C No 29688 decided August 5 1948 a case involv

ing demurrage on railroad equipment
the consequences of strikes and car shortages should not be visited

at random upon individual shippers in the form of demurrage charges far in

excess of those generally regarded as reasonable when the shipper is able to
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establish that unloading of the cars is impossi le Deficiencies in railroad rev

enues resulting from causes of this character are matters calling for considera

tion ingeneral revenue proceedings

For present purposes we must and do assume that the minimum

demurrage charge imposed with respect to the first five day period
after expiration of free time18 represents a compensatory charge for

that period See Docket No 555 Practices of San Francisco Bay Area
Terrfiiinals 2 U S M C 588 aff d Oalifornia v U S 320 U S 577

In the absence of p oof or of a basis for valid inference that the cost

of harboring demurrage cargo doubles in the second period and quad
ruples in the third we find that the charges for the second and third

periods are penal to the extent of the excess of those charges over

charges for the first period
We therefore hold that in cases where consignees are prevented

from removing their cargoes by port wide trucking strikes weather

or other port wide factors not subject to consignee s control carriers

should be limited for the duration of the strike or other condition to

the first period demurrage charges If those charges are not com

ensatory the carriers should amend their tariffs by the publication
ofsuch new demurrage rates as meet their needs and the requirements
of law

The carriers are of course precluded from assessing any demurrage
whatever when because of strikes of their own personnel or for any
other reason they are unable or refuse to tender cargo for delivery

We find as follows

1 Free time of five days exclusive of Saturdays Sundays and

legal holidays computed from the start of business on the first day
after complete discharge of the vessel is adequate free time on import
property at New York under present conditions

2 Free time on import property at New York shall not be less

than five days except as the Commission may hereafter direct

3 Where a carrier is for any reason unable or refuses to tender

cargo for delivery free time nlust be extended for a period equal to

the duration of the carrier s disabllity or refusal

4 Where a consignee is prevented from removing his cargo by
factors beyond his control such as but not limited to trucking strikes

or weather conditions which affect an entire port area or a substan

18 Counsel have directed our attention to the fact that when the Interstate Commerce

Commission orders partial abatement of demurrage on equipment detained by strike condi

tions it permits collection of reasonable compensation over the entire period of detention

resulting from the strike without allowance of free time See Oroce v N Y OentraZ

R R 00 8upra We do not deem it necessary to borrow that rule for application to the

present case since carriers rates for transportation are presumably fixed at levels which

take account of free time

3 U S M C



110 UNITED STATES MARITIME COMMISSION

tial portion thereof ca rriers shall after expiration of free time

assess demurrage against imports at the rate applicable to the first

demurrage period for such time as the inability to remove the cargo
may continue Every departure from the regular demurrage charges
shall be reported to tha Commission

5 The Commission makes no finding approving or disapproving
demurrage rates presently effective as to import property at the port
of New York
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ORDER

At a Se sion of the UNITED STATES MARITIME COMMISSION
held at its officein Washington D C on the 19th day of Octobe

A D 1948

No 659

FREE TIME AND DEMURRAGE CHARGES AT NEW YORK

By order dated May 29 1947 and published in the Federal Register
on June 7 1947 the Commission ordered that public hearings be held

with respect to free time and demurrage charges on import property
at the port of New York

Hearings were held accordingly and the Commission on the date

hereofmade and led a report incorporating its findings which report
is incorporated herein by reference The findings of the Commission
as therein set forth are as follows

1 Free time of five days exclusive of Saturdays Sundays and legal
holidays computed from the start of business on the first day after

complete discharge of the vessel is adequate free time on import prop

erty at New York under present conditions

2 Free time on import property at New York shall not be less than

five days except as the Commission may hereafter direct

3 Where a carrier is for any reason unable or refuses to tender

cargo for delivery free time must be extended for a period equal to

the duration of the carrier s disability or refusal

4 Where a consignee is prevented from removing his cargo by
factors beyond his control such as but not limited to trucking strikes

orweather conditions which affect an entire port area or a substantial

portion thereof carriers shall after expiration of free time assess

demurrage against imports at the rate pplicable to the first demur

rage period for such time as the inability to remove the cargo may
continue Every departure from the regular demurrage charges shall

be reported to the Commission

I
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5 The Commission makes no finding approving or disapproving
demurrage rates presently effective as to import property at theport of

New York

It is hereby
Ordered That the foregoing findings be and hereby are adopted as

rules of theCommission and itis further

Ordered That such rules shall be binding upon all common carriers

by water in foreigncommerce with respect to regulations and practices
affecting free time and demurrage on import property at the port of

New York and itis further
Ordered that on orbefore the effective date of this order all tariffs

of such carriers relative to free time and demurrage on import prop

erty at the port of New York be conformed to the findings and rules

herein set forth and it is further
Ordered That this order become effective December 15 1948

It is further ordered that this order be published in the Federal

Register
By the Commission

SEAL Sgd A J WILLIAMS

Secretary



SUPPLEMENTAL ORDER No 1

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 14th day of April A D

1949

No 659

FREE TIME AND DE IURRAGE CHARGES AT NEW YORK

The Commission having published in the Federal Register ofMarch

4 1949 a notice ofproposed amendment to finding No 2 of its report
and order of October 19 1948 in this proceeding as follows

Free time on import property at New York shall not be less than five days

except on property of such a special nature as to require earlier removal because

of local ordinances or other governmental regulations or because piers are nOl

equipped to care for such property for such period or except as the Commission

may hereafter direct

and the thirty day period provided in saia publication for the sub

mission to the Commission of written views and suggestions on said

amendment having expired and none having been received objecting
to the amendment or which would require any change in the wording
of the amendment it is

Ordered That the amendment as above written be and it is hereby
made to finding No 2 of the Commission s report and order of October

19 1948 in this proceeding and it is further

01dered That the said amendment shall be binding upon all com

mon carriers by water in foreign commerce with respect to regulations
and practices affecting free time and delllUllage 01 import property
at the port of New York and it is further

Ordered That the said amendment be published in the Federal

Register to become effective thirty days thereafter and it is further

Ordered That any orall of the exceptions authorized by the amend

ment herein used by any common carried by water in foregn com

merce shall be published in the tariffs of such carrier on or before the

effective date of said amendment or prior to the date of a later initia

tion of such use

By the Commission

SEAL 8 A J WILLIAMS
Secrretary
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No 658

fuLLS OF LADINGINCORPORATION OF FREIGHT CHAROn

Submitted November 8 1918 Decided May 5 1919

The Commis ion does nothave jurisdiction to order carriers in the export trade

to incorporate their freight and other charges in their bills of lading

Roscoe H llupper Burton H White and John O McHose for

Trans Atlantic Associated Freight Conferences H erman Goldman

Elkan Turk Leo E Wolf and Elkatn Turk Jr for Far East Confer

ence and American West African Freight Conference James tS Hem

ingway and John R Mahoney for Associated Latin American Freight
Conferences Elarokl B Finn for India Ceylon ancl Burma Oubvard

Freight Conference U S ASouth Africa Copference and River

Plate and Brazil Conferences William Radner and Odell Kominers

for United States Atlantic and Gulf Puerto Rico Conference and

United States Atlantic and Gulf Santo Domingo Conference Wilbur

La Roe Jr Frederick E Brown Arthur L Winn Jr and Samuel H

Moerman for Port of New York Authority Grahqm Morse and

L K Vermille for Pacific Coast River Plate Conference C A P C A

Freight Conference Pacific Coast and Caribbean Sea Ports Confer

ence Pacific Coast Mexican Freight Conference Pacific Coast Panama

Canal Conference Pacific West Coast of South America Conference

and Pacific Coast European Conference J F Turf for National In

dustrial Traffic League Mrunuel J Avila for Foreign Trade Asso

ciation of Southern California Robert E Williams Edwin A

MoDonald J1 and T R Stetson for Pacific Coast Borax Company
Hymen IMalatzky for Maritime Audit Adjustment Service and

Bergen Sh ping Service O A Buck for Export Managers Club of

Los Angeles W E Maley for Los Angeles Traffic Managers Con

ierence W
0

Paul for Union Oil Company of California O E

Jacobson for Los Angeles Chamber of Commerce James A Keller
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for Pacific Coast Cement Institute and H A Leatart for American

Potash Chemical Company
Paul D Page Jr and George F Galland for theCommission

REPORT OF THE COMMISSION

By THE COMMISSION

On December 5 1946 there was published in the Federal Register a

notice inviting all parties interested therein to filewith the Secretaryof

the Commission within 30 days oJ the publication of the notice

written material relevant to the issues presented by the following
proposed rule

Every common carrier by water engaged inthe transportation of property from

points in continental United States Alaska Hawaii Puerto Rico and the Virgin
Jilands to foreign points shall incorporate in the original and all copies of bills

of ladillg or other shipping documents the rates and charges for or inconnection

with such transportation except for cargo loaded and carried in bulk without

mark or count irrespective of whether such bills of lading or other shipping
documents are prepared by the carrier or by any other person for the signature
of the carrier

On 1ay 2 1947 it wasannounced that carriers shippers forwarders

and others had submitted their vievs on the proposed rule in written

communications and that after consideration thereofno action thereon

would be taken except after public hearings held pursuant to sections

17 and 22 of the Shipping Act 1916 and section 4 a of the Admin

istrative Procedure Act Notice of such hearing was published in

the Federal Register on May 7 1947 and hearings were duly held at

New York N Y Los Angeles Calif and Chicago Ill at which

shippers carriers traffic associations and the Port of New York

Authority participated
The examiner recommended that the Commission should find that it

had no jurisdiction to order carriers in the export trade to incorporate
their freight and other charges in their bills of lading and that even

if such jurisdiction did exist the proposed rule was neither necessary
nor desirable The only exceptions to the recommendations conceded

that the proposed rule was neither desirable nor necessary at the

present time but urged that we should find that we have jurisdiction
in the matter Oral argument was not requested Our conclusions

to the extent ofour findings agree with those of theexaminer

The proceeding is premised upon the second paragraph ofsection 17

of the Shipping Act 1916 which provides that whenever we find any
regulation or practice relating to or connected with the receiving
handling storing or delivering of property to be unjust or unreason

able we may determine prescribe and order enforced a just and
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reasonable regulation or practice Itmust b conceded that the pro

posed rule does not relate to nor is it connected with handling
storing or delivering or property Ittherefore must be related to or

connected with the receiving or property to come within the purview
or section 17 and thererore within our jurisdiction There is no in

dication in the act itself as to what Congress intended by the word

receiving nor is there anything in the testimony berore the con

gressional committees or in the debates on the floor or the Congress
to assist us Our conclusions must or necessity be rounded upon the

general intent or Congress
Itis significant that in the Shipping Act 1916 adistinction is made

between domes ic and roreign transportation Our jurisdiction over

d mestic commerce is much broader in scop a d more definitely de

fined than over roreign commerce Section 18 or the act relating to
domestic commerce requires carriers engaged therein to establish

observe and enrorce just and reasonable rates rares charges classi

fications and tariffs and just and reasonable regulations and practices
relating thereto and to the issuance rorm and substance or tickets

receipts and bills or lading the IIlanner and method or presenting
marking packing and delivering property for transportation
and ll other matters relating to or connected with the receiving
handling transporting storing or delivering or property

Weare given specific authority under such section to determine

prescribe and order enrorced just and reasonable regulations or

practices in connection with not only the receiving handling storing
or delivering or p operty but also the transportatiCn thereor as well as

the rates rares charges and the rorm and substance or tickets receipts
and bills or lading applicable thereto This section is so carerully
worded as to show a distinction between theprocesses or transportation
and those applicable to the activities which precede and rollow the

actual transportation On the other 4and secti9n 17
second par

graph is confined to the receiving handling storing or delivering of

property to the exclusion or transportation and rates rares and

charges in connection therewith

Among other legislation relating to transportation and the issuanCe
or bills or lading ror the protection of the shipping public are the

Harter Act 46 U S C sec 190 the Carriage of Goods by Sea Act

1936 46 U S C sec 1300 and the Federal Billsor Lading Act 1916

49 U S C sec 81 In none or them is it made mtndatory for the

carrier to place on the bills or lading the freight and other charges
c nnectedwith transportation The HarterAct which is now limited

to domestic commerce insofar as transportation is concerned requires
the placing on the bill or lading marks necessary ror identification
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number of packages and quantity stating whether it be carrier s or

shipper s weight and apparent order or condition of the merchandise

Undep the Carriage of Goods by Sea Act which pertains to trans

portation in the foreign trade a carrier is not required to issue a bill

of lading except on demand of the shipper and even in such case there
need be shown only the leading marks of the goods either the number

of packages or pieces or the quantity or weight and the apparent
order and condition of the goods While that Act did not specifically
preclude a regulatory agency from requiring the incorporation of

freight charges on the bill of lading if the agency had authority to

do so the grant of such authoriti must be clear and explicit
A bill of lading is both a receipt and a contract and under certain

circumstances it is also documentary evidence of titie to the goods
The Delaware 81 U S 579 Amerlurx Steel Oorporation v Johnson

Line 9 CCA 33 F 2d 70 Aktieselskabet Bruusgaard v Standard

Oil 00 2 CCA 283 Fed 106 The Esrom 2 CCA 272 Fed 266

In Bills of Lading 52 I C C 671 which was an investigation by the

Interstate Commerce Commission into the practices of carriers with

respect to the form and substance and the issuance transfer and

surrender of bills of lading 11 it was stated as follows

Contracts between shippers and carrier however are almost invariably evi

denced by the m017e or less formal bill of lading written or printed which serves

three distinct functions First a receipt for tbe goods second a contract fOl

their carriage and third documentary evidence of title to tbegoods As a

receipt for the goods it recites the place and date of shipment describes the

goods their quantity weight dimensions identification marks condition etc

and sometimes tbeir quality and value As a contract tbe bill names tbe con

tracting pal ties specifies the rate or charge for transportation and sets forth

the agreement and stipulations with respect to the limitations of the carrier s

common law liability in thecase of loss or injury to the goods and otber obli

gations assumed by tbe parties or to matters agreed upon between tbem That

part of thebill which constitutes a receipt may be treated as distinct from thepart
incorporating the contractual terms P 681

From the above authorities it is clear that freight charges when

placed on the bill of lading are not a part of the receipt for the goods
but a part of the contract of tralJsportation This conclusion is

strengthened by the decision in Alaska S S 00 v United States 259

Fed 713 which was an appeal from the decision of the Interstate

Commerce Commission in Bills of Lading supra In that case the

majority of the court held that the Interstate Commerce Commission

had no power to draw carriers bills of lading in spite of the fact

that the Interstate Commerce Act contained a provision giving the

Commission authority similar to that conferred upon us by section 18

of the Shipping Act 1916 The dissenting opinion forcefully laid
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stress on such authority Had there been no provision giving the
Commission authority over bills of lading in foreign commerce as is
true under section 17 of the Shipping Act 1916 it is reasonable to
assume that the decision would have been unanimous The following
observations in the majority opinion in that case are pertinent

Congress has unquestionably the power to declare what terms common carriers

subject to the Interstate Commerce Act mayor may not insert in their
bills of lading and it has done so from time to time For the purpose of this
case we shall assume that Congress can delegate this legishttive power to the

Interstate Commerce Commission but we shall expect to find such delegation in
clear and unmistakable language Examination of the statutes does not convince
us that Congress had any intention to confer upon the Commission the right to

prescribe the terms of the carriers bills of lading

Section 15 prescribes the powers of the Commission in the premises
and not one word about contracts or the substance of bills of hiding is used
l he reference is only to rates classifications regulations or practices in con

I16Ction with the receiving handling transporting storing and delivery of
property

That the Commission has power under section 12 of the Act to
investigate as to the fairness of the carriers bills of lading we have no doubt
but we discover nowhere any authority conferred upon it to draw the carriers

bills of lading either in whole or in part If they are in any respect unjust or

unreasonable or unlawful the courts are open to the parties injured if they
ontain any limitation of liability for loss or damage which Congress has declared

to be void the courts will say so Italics supplied Pp 714 715

In the light of the foregoing we are of the opinion that we are

without jurisdiction to promulgate the proposed rule
An order will beentered discontinuing the pro e ing
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ORDER

Ata Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 5th day of May A D

1949

No 658

BILLS OF LADINGINCORPORATION OF FREIGHT CHARGES

This case having been instituted by the Commission on its own

motion and having been duly heard and submitted by the par ies and
full investigation of the matters and things involved having been had
and the Commission on the date hereof having made and entered of
record a report stating its conclusions and decision thereon which

report is hereby referred to andmade apart hereof

It is ordered That this prqceeding be and it is hereby discontinued

By the Commission

SEAL Sgd R L McDONALD

Assistant Secretary



UNITED srrArrES MARITIME COMMISSION

No 639

STATUS OF CARLOADERS AND UNLQADERS

Suhmitted Septe1nber 3 1948 Decided January 8 1919

Present rate structure and any basis of rates lower than direct labor costs found

noncompensatory burdeusome upon other services and detrimental to

commerce

Proposed increase found not justified and case held open to enable respondentll

to present evidence of costs oversubstantial period

Additianal appearances
William F Krause for Fibl eboald Praducts Inc T R Stetson

and Robert WillianUJ far Pacific Caast Barax Campany S A Moore

far Permanente Cement Campany and Earl J Shaw for Chilean

Nitrate Sales Carparatian interveners

John P Ventre for Howard Terminal H O Oantelow for Marine

Terminal Association of Central California S Phillips for San Fran

cisco Steel Company E R Chapman for Golden Sta te Campany Ltd

Adam Hunter for Ameriean Smelting Refining Co A D Oarleton

and H L G ltnnison far Stanqard Oil Campany Of Califar ia O R

Nickerson far San Franeisca Bay CarIaading Conference Lincoln

Fairley for International Longshoremen s and Warehausemen s

Unian O E Jacobson for Las Angeles Chamber Of Commerce W H

Adanu far Shell Oil Company E L Hiatt far Union Oil Campany
and Richard F MtJOarthy for United States Department of Agri
culture

Paul D Page Jr Solicitor for the Commission

REPORT OF THE COMMISSION ON FURTHER HZARING

By THE COMMISSION

Exceptians were filed ta t
eXamine r recammended decisian but

Oral argument was nat requested Our conclusians differ from th9se
recommended by the examiner
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In the original report herein 2 U S M C 761 we found among
other things that car service work performed at San Francisco was

subject to our jurisdiction and that an interim adjustment of rates

33113 percent over rates established in 1941 was justified Appi oval

of San Francisco Bay Carloadi ng Conferenee Agreement M C

Agreement No 7544 and sanction of the rate level to be established
thereunder were conditioned upon an undertaking by respondents to

refund to shippers any ch trges found to be unfair or unreasonable as

a result of a subsequent cost study to be conducted by the Commission
In the report on further hearing herein 2 U S M C 791 decided

November 7 1946 before the cost study wascompleted we found justi
fied additional increases approximating 34 percent except as to rates

on cement and petroleum products as an emergency surcharge to

cover additional out of pocket costs resulting from wage increases
established on June 15 1946 pursuant to recommendations by a presi
dential fact finding board A hearing on our cost study was held

February 17 1947 However during the period embraced by the

study strike conditions prevailed causing backlogs of freight and in

terruption of service on the waterfront All parties agreed that a

study under such conditions was inadequate Accordingly respond
ents employed an analyst of admitted qualifications to continue the

study over a normal operating period
Upon completion of that study respondents prepared a new tariff

reflecting general increases and some reductions in rates and filed an

application before the Public Utilities Commission of the State of
California for permission to establish such rates and charges as reason

able maxima A hearing on that application and on the cost studies
and proposed rates washeld jointly by this Commission and the State
Commission on November 12 1947

The greatest element of cost of car service work is wages for labor
and sllpervision The labor consist of gangs of men secured through
the union hiring halls They a e not employees of respondents and
as a rule none of the gang works more than one day at a time for

any respondent This means that respondents have no control over

tl e selection of men performing the car work Wage increases have
been so rapid that it has been itnpossible to keep the studies current

Wages and hours are fixed by contract between the Waterfront Em

ployers Association 3nd the union Although the contract provides
a working day of 6 hours the men actually work 8 The Association
is an agency of steamship lines stevedoring companies and carloaders
which makes up the pay rolls pays labor and disburses funds received
from the individual operators For this function the Association col
lects an agency fee of 621h cents per 100 of pay roll from the oper
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ators including respondents All laborers who have worked 1 344

hours during the last 12 months of their employment and have pre

viously worked 24 months in the industry are qualified for 80 vacation

hours at the basic rate of straight time pay Vacatioll pay is also

disbursed by the Association and at the time of hearing respondents
were paying into the vaea60n pay fund 11 cents perman hour to cover

the disbursement

Much of the freight arrives at the piers in mixed carload lots Su

pervision per car is not uniform Itmay cost more to service a carload

of a give l commodity one day than on another depending upon the

conditions on the piers such as the varying distance between the car

and place of rest on the dock Certain commodities such as cement

coal or broken glass in bags green hides etc are designated as penalty
cargo in the wage contract and respondents are obliged to pay 10

cents per hour over the basic wage scale to labor for handling such

freight There is no uniformity in the method or the application or

the payment or the additional 10 cents per hour to gang bosses It

should be remembered that certain respondents are engaged in other

work on the piers such as stevedoring strapping and weighing
For the purpose of this report the term car service means the

loading or unloading of railroad cars on steamship piers Such

rreight is of course in transit between points in the United States

and foreign eountries or between the States and Territories or the

United States involving transportation by rail and water carriers

the piers being interchange points between the two rorms or trans

portation The term indirect car service means unloading or

freight from the car to a place of rest on the pier or loading freight
from the plnce of rest on the pier into a car The term direct car

service means the loading or unloading of an open top car under ship s

tackle The term continuous car service means the unloading rrom

a car spotted on the low line of the pier to ship s tackle or the loading
or a car on the low line from the ship s tackle In the latter operation
the height moves across the pier between ship s tackle and the interior

of the car without being deposited at a place of rest

Our study embraced the period between July 15 and September 30

1946 and the month of December 1946 The time allotted for the

study was about 3V2 months which was not sufficient to permit per
sonal inspection of respondents books and records Because of this

there was prescribed a form of report reflecting the data to be supplied
by respondents as the basis of the study The reports identified the

piers where the service was performed description of the commodity
type of package and weight of shipments They also showed man

hours for straight time rate of pay the amount paid the man hours
3 U S M c
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in overtime the rate of overtime the amount of overtirrie paid type of

equipment used crane hours and lift truck hours Only direct out

of pocket costs including social security unemployment and com

pensationinsurance were sought No allowance for overhead and

profit was made In view of the abnormal labor conditions existing
on the waterfront during the period of the study and the subsequent
wage increases a detailed analysis of the exhibits and testimony
relating to this study is not warranted It is sufficient to say that

there was revealed the fact that in the aggregate the direct out of

pocket costs exceeded the revenues received under existing tariff rates

Respondents study covers the 6 month period betveen January 1

and June 30 1947 during which time a total of 273 732 tOllS of freight
were serviced 142 194 man hours exclusive of supervisory time were

utilized and no strikes occurred Respondents analyst prepared a

form of report similar to that previously prescribed by us as a means

of gathering statistical infoqnation used as the foundation for the

study He verified by personal examination of respondents records

the statistical information used The facts used in determining direct

labor cost are sufficiently supported by theevidence Direct labor cost

includes the current wage based on an 8 hour day llus Federal and

State irisurance and taxes applicable to wage dollars cost of super
vision vacation pay and the pay roll carrying cost consisting of

agency fees paid to the association The costs of Federal and State

taxes and insurance and vacation pay are arrived at on the basis of

averages which the arguments of interveners have fail d to prove are

unjustified The total man hour cost is computed to be 322 407 80

which when divided by the total man hours utilized amounts to

2 27 per man hour The cost of servicing any commodity is as

certained by multiplying the cost per man hour by the number of

man hours used The direct labor cost of handling every ton of

freight serviced during the 6 month periodis shown by commodities

and compared with the tariff revenue Without making any allow

ance for overhead and profit or for wage increases experienced since

the study was completed the number of commodities upon which the

cost exceeded the revenueare too numerous to tabulate herein The

record is clear that on the whole respondents structure produces less

than enough revenue to meet their direct labor costs

Respondents cost study shows thatthe cost ofloading acar averages
42 percent greater than unloading one and in all cases where they
have experienced only unloading of a given cOinmodity the rate is

multiplied by 142 percent to arrive at the rate for loading Con

versely where only loading has been performed the rate is divided

by 142 percent to determine the unloading rate Respondents propose
3 u s M c
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to cancel specific rates named in the current tariff San Francisco Bay
Carloading Conference Car Serving Tariff M C No 1 applicable to

commodities which have not moved since July 1 1946 Under the

proposed new tariff rates applicable to indirect car service will apply
to continuous car service Rates for direct car service are based on

studies or work done arter July 1 1947 since berore that time it was

not possible to segregate car work from stevedoring On that date

an agreement with the union changing the gang from 18 to 11 men

became effective

The pJoposed new tariff is referred to as a permissive tariff and

names maximum rates with the right to establish lower rates if neces

sary to meet the competition or operators on the east side or San

Francisco Bay The maximum rates arearrived at by multiplying the

direct labor costs by 142 86 percent which is designed to reflect over

head costs as developed by the so called Edwards Differding study
recognized as sound by the Commission in Practices etc of San

Francisco Bay Area Te11ninals 2 U S M C 588 605 Itwas testified

that time did not permit the development of respondents actual over

head costs and that the Edwards Differding formula produces a lower

overhead cost ractor than the formula or Howdrd G Freas which was

considered by us in Docket No 640 Terminal Rate Structure Oali

fornia Ports decided August 24 1948
The overhead costs developed by the Eclwards Differding rormula

were based upon a study of the experience of privately owned wharr

ingers prior to 1936 those developed by the Freas formula upon a

study or the experience of both privately owned and publicly owned

wharfingers during the fiscal year July 1 1939 to J3ne 30 1940 None

ofthe respondents herein most ofwhom arecontracting stevedores and

independent caTloadel s and unloaders were included in those studies

of wharfingers who were engaged in many other terminal services

and had substantial investments in terminal property There is no

proof that the overhea d burden or the public wharfingers is compara
ble to that 01 respondents in 1947 with relatively smaller organizations
and investments in property Furthermore there is no showing that

the volume of tonnage and relative costs of direct labor to overhead are

comparable A variation in the volume of work perrormed has an

automatic effect upon the percentage which the overhead costs bear to

direct labor costs Respondents overhead should be base l on a study
of their experience during the period covered by the study of direct

labor costs

In the first hearing in this proceeding in November 1945 the Chair

man of respondents Tariff and Rate Committee testified that the Com
mittee had developed an average overhead eost of 14 cents per ton

3 U S M C



STATUS OF CARLOAD RS AND UN LOADERS 121

which when compared with the direct labor cost of loading 36 171

tons of canned goods amounted to 17 79 pereent thereof Ifit be re

lated to the direct labor cost of 691 584 covering the loading and un

loading of 769 309 tons of all commodities in the y ar 1944 as shown
by Exhibit No 29 the overhead would amount to 107 703 or 15 57 per
cent We cannot reconcile the claim ror an overhead or 42 86 percent
of the direct labor cost based as it is on a formula which has factors

inapplicable to the present situation with the foriner claim of an over

head of 17 79 percent based on respondents actual costs of loading
canned goods at that time or with the 15 57 percent described above

Although it would appear that either the 17 79 percent or the 15 57

percent are more nearly correct the evidence as to the actual overhead
is not sufficient to enable us to make any definite decision Respond
ents have failed to justify their proposed permissive tariff

vVe find thatthe rate structure in existence at the tinie of the hearing
wasnoncompensatory as a whole and those rates vhich produce reve

nue less than the direct cost of sel vice as r vealed by cost studies of
record are detrimental to commerce within the meaning of section 15 of
the Shipping Act 1916

On December 20 1948 we appro ed all interim inGrease of 16 5 per
cent of the rates in effect on that date in order to enaple respondents to
meet increases in wages paid to labor subsequent to the present hearing
including the increases granted just prior to saiel date Information
submitted in support of the increase indicated that the increased rates
were sufficient to reimburse respondents for their direct labor cost and
provide a margin ofapproximately percent of SlIch cost for overhead

The record will be held open to allow respollclents to present fulla nd

eomplete evidence concerning direct labor costs of handling the respec
tive commodities and the costs ofoverhead based upon their experience
from January 1 1947 to the latest available date pl ior to the hearing
hereafter to be set

No order will be entered at this time

By the Commission
SEAL Sgd A J WILLIAMS

SeC1 etaJY
WASHINGTON D C January 28 194
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UNITED STATES MARITIME COMMISSION

No 673

SEATRAIN LINES INC

v

GULF AND SOUTH ATLANTIC HAVANA STEAMSHIP CONFERENCE ET AL

Submitted February 23 1919 Decided June 9 1919

Respondents equalization rules and regulations not shown to be unjustly dis

criminatory or unfair as between carriers or detrimental to the commerce

of the United States incontravelltion of section 5 of the Shipping Act 1916
as amended Complaint dismissed

Arthur L Winn Jr for complainant
William Radner and Odell Kominers for respondents

VB Waterman and R J Mittelbroivn for Waterman Steamship
Corporation Robert E Qwirk for The Port Commission of the City of

Beaumont Galveston Chamber of Commerce Houston Port and Traf

fic Bureau Orange Wharf and Doek Commission and The Board of

Commissioners of the Lake Charles Harbor and Tenninal District

Louis A Schtwartz for New Orleans Traffic and Transportation Bu

reau and O D Arnold for The Southwest Louisiana Traffic Bureau

interveners

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed by complainant to the examiner s report and

the matter was rgued orally Our conclusions do not differ from
those of the examiner

Complainant a common carrier by water engaged in the transporta
tion of property frQm New Orleans Belle Chasse La to Havana

Hacendados Cuba alleges that respondents l equalization rules

1Gulf and South Atlantic Havana Steamship Conference Agreement No 4188 88

amended EmIlresa Naviera de Cuba S A Lykes Bros Steamship Co Inc Standard
Fruit and Steamship Company United Fruit Company and West India Fruit Steamship
Co Inc

122
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and regulations provided by their Port Equalization Circular No 170

effective October 6 1947 2
are unjustly discriminatory and unfair as

between carriers and detrimental to the commerce of the United States
in violation of section15 of the Shipping Act 1916 as amended Can
cellation of the circular and lawful rates andpractic s are sought
The Port Commission ofthe City of Beaumont Galveston Chamber of

Connnerce Houston POFt and Traffic Bureau Orange Wharf an Dock

Commission and The Board of Commissioners of the Lake Charles
Harbor and Terminal District intervened offered evidence and filed a

brief in support of respondents The New Orleans Traffic and Trans

portation Burea and The Southwest LouisiaJ1a Traffic Bureau inter

vened but took no positive position with respect to the merits of the

complaint
A clear description of the nature ofcomplainant s operation is found

in Beaumont Port Oornmission v Seatrain Lines Inc 2 U S M C
500 502

Seatrain s service differs materially from that offered by the break bulk

lines It is conceded by all parties to be of a superior nature When using

Seatrain a shipper can loa the car at his plant and further handling is elimi

nated until it is delivered at the consignee s place of business Cargo h ndled

by break bulk lines must be transported to the dock handled loaded into the

ship unloaded at destination again loaded into a car or truck and finally deliv

ered at the consignee s place of business Seatrain s terminal consists of a rail

road spur and a patented loading crane which fastens to the loaded car picks

it up and deposits it on one of the tracked decl s in the vessel The loaded car

is strapped to the deck and at the point of discharge is raised run onto a rail

road track and moved intact to tile final IJoint of destination his difference in

hapdling effects a sa ving to the shipper in packing goods and reduces loss and

damage claims and losses of business resulting from service delays

Respondent Gulf and South Atlantic Havana Steamship Confer

eilCe hereinafter called the con fer nce was organized under Agree
ment No 4188 approved by the CominissiOll April 24 1935 to pro
mote commerce from the United States Gulf and South Atlanticports
sonth of Virginia to Havana Cuba for the common good of shippers
and carriers The other respondents are the present com

mon carrier members of the conference Their individual services to

Havana are ftom New Odeans Standard Fruit ahcl Steamship Com

pany and United Fruit Company from Houston Galveston Beau

mont and Orange Texas and Lake Charles La Lykes Bros Steam

ship Co from Vest Palm Beach Florida West India Fruit Steam

ship Co and from Pensacola Florida and Savannah Ga Empresa
Na viera de Cuba S A Complainant was originally a member of the

conference but voluntarily resigned effective May 11 1947 The rec

2Appe dtx A
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ord indicates that the resignation did not involve the issues in contro

versy herein At the time of hearing and for about a year prior
thereto Seatrain was serving only the outports of Cuba via Havana

dl e to certain controversies with the government of Cuba involving
labor problems Seatrain operates to Cuba only from its special pier
facilities located at Edgewater New Jersey and at Belle Chasse out

side of New Orleans It uses its special pier facilities located at

Texas City Texas only for its vessels in the coastwise trade

Complainant does not object to port equalization as slch admits

that it participated in the practice for many years as a member of the

eonference and now equalizes under its own rule Its complaint is

directed to the specific provisions of the circular which became effec

tive about six months after it resigned from the conference As of

the date of hearing Seatrain enjoyed the benefit of conference con

tractR with shippers and so far as conditions in Havana permitted
followed conference rates rules and regulations Respondents cir

enlar is attacked on two main grounds the first being the prohibition
of equalization on traffic originating in Texas and Louisiana under

item 2 c and the second being that as to all other points of origin
within the purview of the circular respondents may equalize by un

I imited reductions in their port to port rates

Rice is the heaviest moving commodity from Texas and Louisiana

to Havana In 1947 it constituted 77 percent of all traffic handled

over the facilities ofLake Charles All rice mills in Texas are within

the 12 cents per 100 pounds rail rate to the nearest port and with the

exception of flour the SHme is true in Louisiana Flour is the next

most important commodity Tith respect to Texas and Louisiana

traffic the position of Seatrain is that if it were a member of the confer

ence it should not be prohibited by the circular from securing cargo

regardless of point of Qrigin and moving it through New Orleans by
means of port equalization As complainant is not a member it is not

bound by the circular and through its equalization rule has been able

to secure some carloads of rice originating at Houston mills and other

points in Louisiana and Texas There is nothing in thecircular which

would prevent Seatrain as a member of the conference from utilizing
its facilities in Texas City in the Cuban trade The lawfulness of Sea
train s equaliz ation rule is at issue in Docket No 675 The Port Oom

mis8ion of the City of Bealtl1wnt et al v Seatrain Lines Inc which is

JOW pending Complainant admits that it is not damaged by the

circular but asserts that shippers at Houston for example should be

able to use Seatrain at New Orleans in case service is immediately
H vailable there and not at Houston It states that that kind of com
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petition would stimulate better service at the Texas and Louisiana

ports whicl arenow being served by Lykes alone Neither Lykes nor

any other carrier has an exclusive franchise to Ser Te directly any area

eovered by the conference

The history of the conference the equalization practices of the past
and olel controversies between all carriers indicate a need for a rule
on equalization to prevent destructive rate wars See Beaumont P01 t

Oommission v Seatrain Lines Inc 2 U S M C 500 2 U S M C 699
and Lylces Bros S S 00 Inc v Fla East Ooast Oa Ferry 00

2 U S M C 722
There is a possibility thatshould the rice and flour traffic be diverted

from Texas and Louisiana ports to New Orleans the existing service
at those ports would be discontinued or seriOllsly curtailed Rice and
flour from a geographical standpoint are naturally contiguous to

those ports Large local and federal expenditures have been made
for the developmen t of their harbors and facilities The rail rates

a portion of which would be absorbed by Seatrain in event the ports
were subject to equalization have been prescribed by the Interstate

Commerce Commission and equalization would disrupt such rates for
all practical purposes No shipper participated in the heaTing nor

were there any complaints as to the adequacy of the service provided
at the Louisiana and Texas ports

The other provisions of the circular do not contain any limitations

as to the extent of the amount of the equalization which may be ab
sorbed On the other hand there are limitations as to the areas from
which equalization may be practiced which autornatically limit to a

certain extent the amount of absorption Failure to place a limit on

the amount of absorption and making it a matter of business judgment
does not necessarily render the rUle unlawful There is no indication

that the amount absorbed has been such as to place an undue burden

on other traffic not s lbject to absorptions or that the respective car

rier members have interpreted and applied the rule in a different man

ner with respect to different shippers Infact the rule itself requires
all absorptions to be reported to checked and published by the con

ference which is a deterrent to any single member giving any discrimi

natory treatm nt to any shipp r 01 port
vVe find that on this record it has not been shown that respondents

equalization rules and regulations are unjustly discriminatory or

unfair as between carriers or ports or detrimental to the com merce

of the United States in contravention of section 15 of the Shipping
Act 1916 as amended

An order dismissing the complaint will be entered
3 U S M C
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APPENDIX A

PORT l QUALT ATlON CmcuLAR No 170

Oancels Oirculcw 100 nnd SwppUmwnts thereto

Rules governing Port Equalization refelTetl to in Item 30 1 of Gulf and South
Atlantic Havana Steamship Conference Iireight rlariff No G6 supplements
thereto or reissues thereof

Item 1 General Practice
a Except as otherwiseprovided for inthese rules on shipments from interior

points in the United States or Canada the member lines reserve the right to
modify the rates published irl Conference tariffs from the individual ports in
Havana inorder to equalize the through gates and or freight charges from such
interior points applicable via any port or gateway when and if such equalization
shall have been presented to the Conference office for the purpose of checking
the correctness of the figures All such equalized rates shall be circularized
immediately by the Conference office to the member lines
Item 2 Exceptions to General Practice

a Unless otherwise agreed the member lines shall not equalize via their
ports the through rates via New York and Boston to Havana except on shipments
originating in the States of Illinois Indiana Iowa Michigan Minnesota North

Carolina Ohio South Carolina Virginia West Virginia Wisconsin also except
on shipments originating at points in Kentucky and Missouri in Central Freight
Association territory as listed in Agent B T Jones Freight l ariff No 3H
1 C C 3784 supplements thereto or reissues thereof also except on shipments
of Fresh Fruits originating in the States of California Oregon and Washington

b The Member Lines shall not equalize via Gulf and South Atlantic ports
the rates appiying from any other Gulf and South Atlantic ports on shipments
originating locally at such other ports except as may be speeifically plOvided in
the Conference Tariff l raflic will not be considered as local port traffic which
would be subject to a railroad rate of twelve cents 0i2 per one hundred 100

pounds or more if moved by railroad from point of shipment to steamer s ship
side at the port exclusive of transfer switching handling and or other terminal
cha rges

c Member lines operating service from the Texas r I ts and Lake Charles
will notequalize via Texas ports or Lake Charles through rates from points in
Louisiana and Texas via ports East of Lake Charles Similarly member lines

operating service from ports East of Lake Charles will not equalize via ports
Jijnst of Lake Charles through rates from points in Louisiana and Texas via ports
West of New Orleans

d Member lines operating service from Texas ports and Lake Charles

Louisiana will not equalize through rate from interior points in rrexas or

Louisiana via the Texas ports or Lake Charles
e On Bulk Hqnid in tank cars oriinating at points in Louisiana and rlexas

the M 1I1ber lines operating seryke fllll1 Ports East of Lal e Charles ma v qua Ihip
rates to New Orleans

Item 3 Construction
a All equalization rates checked and confirmed by the Conference shall be

Hsted as port equalization rates from the Gulf and South Atlantic ports covered

by the Conference in a Conference cumulative tariff and no equalization quota
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tiom shall be made by any member line prior to specific check by the Conference

office of the measure of the rates in accordance with rules herein contained

Such rates shall be constructed inaccordance with the provisions of the following
paragrnphs in this Item

b When necessary to equalize another port on shipments from interior

points rates from port of exportation shall be ascertained by deducting from

the Conference rate the actual inland differential existing via a like service

between the port to which the lower inland rate applies and the port from which

the said port equalization rate is to be established
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ORDER

At a Session of the UNITED STATES MARITI 1E COMMIS
SION held at its office in VVashington D C on the 9th clay of

June A D 1949

No 673

SEATRAIN LINES INC

V

GULF AND SOUTH ATLANTIC HAVANA STEAMSHIP CONFERENCE ET AL

This case being at issue upon complaint and answer on file and

having been heard and submitted by the parties and full investigation
of the matters and thingsinvolvecl having been had and the Commis

sion on the date hereof having made and entered of record a report
stating its conclusions and decision thereon which report is hereby
referred to and made a part hereof

It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission
SEA L Sgd A J VVILLIAl1S

Secretary



UNITED STATES MARITIME COMMISSION

No 672

FIBREBOARD PRODUCTS INC

v

W R GRACE COMPANY

Submitted March 1 1949 Decided Jwne 21 1949

Rates fQr lOfiding woodpulp found to be unduly and unreasonably prejudicial
and unduly discrimfnatory inviolation of sections 16 and 17 of the Shipping
Act 1916 and unreasonable incontravention of the provisions of Agreement
No 7544 Reparation awarded

Harold A Lincoln and William F KraU8 for complainant
Joaeph J Geary for respondent
C R Nickerson for San Francisco Bay Carloading Conference

REPORT OF THE COMMISSION

By THE COMMISSION
Exceptions were filed to the examiner s recommended decision but

oral argument was not requested Our eonclusions agree with those

of the examiner

By complaint filed March 9 1948 complainant alleges that respond
ent s rates for loading woodpulp in bales into rail cars at San Fran

cisco California were in violation of sections 15 16 and 17 of the

Shipping Act 1916 also that the rates failed to accord with those

approved by us in Docket No 639 Status of Oarloaders and Unloaders

2 U S M C 761 Reparation is sought in the amount of 352 20

with interest

Between August 12 1946 and April 16 1947 complainant received
at San Francisco three shipments ofwoodpulp transported from Swe
den via MIS Panama Respondent was the San Francisco agent
for the vessel and also carried on the business of stev doring and
loading and unloading of cars on the pier utilized by the vessel It

was a member of the San Francisco Bay Cadoading Conference func

tioning under an agreement entered into for the purpose of
establish
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ing uniform and reasonable charges by its members and approved by
cis U S M C No 7544 on June 10 1946 In Docket No 639 8Upr

pursuant to section 15 of the Shipping Act 1916

The rates involved were published in Conference CaT Servicing
Tariff No 1 M C No 1 eiective June 11 1946 but inasmuch as the

tariff contained no speci6c rate for carloading of woodpulp the rate

applicable to the loading of 1erehandise N O S was charged The

rate assessed on the consignment handled August 12 1946 was 106

per ton Effective December 5 1946 the iate was increased to 14

per ton which was the rate assessed on the consignments handled

December 27 1946 and April 14 15 and 16 1947

Complainant contends that it should have been charged 71 cent

per ton for the first consignment and 95 cents per ton for the others

based upon our decision in Docket No 639 supra When the confel

ence agreement was submitted for approval it was accompanied by
a proposed tariff of charges designed to increase by approximately
47 percent the charges in current Tariff No 4 C R C 4 on file

with the California Railroad Commission and participated in by most

of the parties to the agreementRespondent was not a paTty to the

tariff although for competitive reasons it had followed the practice
of making the same charges Tariff No 4 contained a rate of 53 cents

per ton for the carloading of woodpulp
During the course of the hearing in Docket No 639 supra it ap

peared questionable whether the increase of 47 percent was jtfstified
on the evidence Accordingly the conference proposed an alternative

tariff M C I reftecting an interim increase of 33 1 1 percent rather

than 47 percent It was stated that the alternative tariff would be

the one which had been drawn up by VaT Shipping Administration

and filed with the Interstate Commerce Commission WSA I A

I C C No 1 effective December 1 1945 and that the latter tariff

was an exact copy of the commodity items contuined in Tariff No 4

with charges increased by 331h percent On the strength of the rep

resentations the interveners for the most part withdrew their objec
tions o the alternative tariff The proponents ineluding respondent
ngreed to refund any charges found by us to be unfair orunreasonable

fifter a formal determination as to the proper level of the rates

Had the War Shipping Administration tariff been an exact copy
of Tariff No 4 it is unlikely that a complaint would have been made

hecause as stated previously the latter contained an item for loading
woodpulp The War Shipping Administration tariff contained no

such item however and therefore Tariff M C 1 contained none

As a consequence the Merchandise N O S rate was applicable

The 53 cent rate on woodpulp in Tariff No 4 increased by 331j3 per
3 0 S M C
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cent would have become 71 cents per ton and increasing it again by
j4petcel lt pursuant to our permission of November 7 1946 2 U S
M C 791 would haVe resulted in a charge of 95 cents per ton

After complainant made the payments under consideration it ap
phed to the cOllference for a correction or reinstatement of the rate
for loadirig vooclpulp Effective August 28 1947 Tariff M C 1
was revised to include all item for carloading of woodpulp at 95
l e nts pel tOll with the exphtllatioll that it represented reinstatement of
the iten

Respondent contends that it is bound by TariffM C 1 as that is the

only tariff to which it vas a party and also that acharge lower than
that applicable to Merchandise N O S would be unremunerative
aJid hon compei1satory Respondent is estopped to deny that the

8313 percent increase was non compensatory The representations
made in connection with the tariff coupled with the fact that as a
l es rt of the request by complainant the rate was reinstated and the
actions taken in accordance with those representations precludes any
cOlisideration that the costs of loading woodpulp were other than

tepresented
We cannot ignore the circumstances and the representations by

Thich the parties to Agreement No 7544 secured our permission to

establish an interim increase of 3313 percent and later an additional
increase of 34 percent That respondent was not a named party to

Tariff No 4 does not change the fact that the representations were

ri1ade on its behalf as well as on behalf of the other members of the
cmi ference Vhen it came to respondent s attention that the repre
sentations were inaccurate as to woodpulp respondent was under a

duty to call the mistake to the attention of the conference and to

request a proper amendmentFailure to do this resulted in an in
crease of 100 percent on wooclpulp but only 33V3 percent on all other
commodities For the purposes of the present discussion it must be
a sumed that the increase of 33113 percent was reasonable at the time
made

We4ind that the respective rates assessed for loading woodpulp were

llrijustly discriminatory and subjected woodpulp to undue and un

reasonable pi ejudice in violation of sections 17 and 16 respectively
of the Shipping Act 1916 that such rates were unreasonable and
therefore contrary to the express provisions of Agreement No 7544
lUld that complainant is entitled to reparation in the amount of

352 20 with interest which reptesents the difference between the

respective charges paid and those which would have accrued at the
I ates represented to us to be reasonable

An appropriate order will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 21st day Qf
June A D 1949

No 672

FmREBOARD PRODUCTS INC

1

W R GRACE COMPANY

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi
gation of the matters and things involved having been had and the
Commission on the date hereof having made and entered of record

a report containing its conclusions decision and findings thereon
which report is hereby referred to and made a part hereof
Itis ordered That respondent W R Grace Company be and it

is hereby authorized and directed to pay to complainant Fibreboard
Products Inc ofSan Francisco California on or before 30 days after
the date hereof the sum of 352 20 with interest as reparation on

account of unlawful charges collected for the loading of the ship
ments involved herein

By the Commission
SEAL Sgd A J WILLIAMS

SecretaTy
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UNITED STATES MARITIME COMlIISSION

No 638

EDMUND WATERMAN GUSTAVE WATERMAN DOING BUSINESS AS

E WATERMAN CO AND LEO W Cox DOING BUSINESS AS L W

COX CO

11

STOCKHOLl IS REDERIAKTIEBOLAG SVEA ET AL
1

Submitted J1tly 17 1916 Decided Ju ly 26 1919

Respondent Stockholms Rederiaktiebolag Svea in refusing to affora complainants
an equal opportunity with their competitor to secure space on its vessel

violated sections 14 FOURTH anrl 16 of the Shipping Act 1916 Upon this

record complainants are entitled to reparation

Frank J McOonnell andJrumes D Brown for complainants
Oletus Keating L de Grove Potter and David P Dawson for re

spondents
REPORT OF THE COMMISSION

By THE CoMMISSION

Exceptions were filed by respondent Svea to the examiner s proposed
report and the matter wasargued orally Our conclusions agree with

those recommended by the examiner

Complainants who are importers and exporters of fruit at New

York N Y filed their complaint on Jllly 11 1945 alleging that in

November 1944 respondents operating the MY FREJA from New

York to the East coast of South America booked the entire refriger
ated space of that vessel with complainants competitor in Brazil not

withstanding that complainants had made prior application for space

and been refused resulting in unjust discrimination Reparation is

sought
Respondent Norton Lilly was the booking agent for the vessel and

respondent Thor Eckert was the general agent of respondent Svea

1 Skeffington S Norton Joseph Jj Lilly and John B O Reilly co partners doing business

under the firm name and style of Norton Lilly Compan and Thor Eckert Co Inc
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Swedish owner of the vessel during the period under discussion On
the present record it appears that Thor Eckert and Company did not

commit the act of discrimination complained of On that ground
alone proceedings may be dismissed against this respondent

The status of Norton Lilly the second agent involves the question
of whether his mere description as such is determinative ofhis status

as the person not s ubject to the provi ions of the Shipping Act 1916

except those provisions where agents are expressly named See
sections 20 and 21 of the statute The Commission has in the past
under particular statements of fact held persons describing them

selves as agents to he carriers or other personssubject to the Act See

for example In the Jrfatter oi Agreements 6 10 etc 2 U S M C 166

1939 Agreement No 7620 2 U S M C 749 1945 Remis v

Moore McOormack Lines Inc eta 2 U S M C 687 1943

It is obvious therefore that the mere designation of a person as

agent would not conclusively determine his status as a carrier or other

person subject to the Act if on the record it appeared that in his actual

course of business he assumed the responsibilities and performed the

duties either of the carrier or of the person subject to the Act

On the record in this case this question is not either easily capable
of resolution nor is it essential that it be resolved The matter wasnot

considered at any length in the hearings before the examiner and the

conclusion dismissing the two agents is not excepted to by any of the

parties Failure of the complainants to take exception would indicate

at least that they were satisfied with their remedy against the

principal
Accordingly the complaint win b dismissed against Norton Lilly

as well as against Thor Eckert

Between 1939 and 1941 and prior to the transactions here involved

fresh fruit was carried three times on the FREJA between New York

and South America and on each occasion the fruit was damaged
because of insufficient refrigeration Damages were paid in settle

ment subsequent to the institution of court action in each case No

fresh fruit was thereafter accepted until the booking presently to be

described In the opinion of the superintendent of refrigeration for

United Fruit Company who carefully examined the refrigerated
space and machinery of the FREJA approximately one year after the

present controversy arose and testified extensively with respect there

to the vessel is not fit to carry fresh fruit between New York and

the East coast of South America This witness was not cross exam

ined Although it can be inferred from the evidence that the fruit

of complainants competitor outturned in good condition in Brazil
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the record as a whole is convincing that the FREJA was not suitable
to carry fresh fruit in the trade under consideration

On September 14 1944 Inge Co Inc brokers in New York re

ceived a cable from complainants competitor Twedberg Kleppe
Cia Ltda Rio de Janeiro Brazil requesting them to do their utmost

to charter the total refrigerated space of the FREJA Mr Schecter

of Inge asked Mr McCraeken head of Nol ton Lilly s South Ameri

can department if he won ld accept fruit under a guarantee holding
the vessel owner harmless for damage to or loss of the fruit The

reply was in the negative Norton Lilly finally was authodzed by
the owner to accept a guarantee but suggested that the owner arrange
the guarantee direct with Twedberg leaving the actual booking to

Norton Lilly s judgment On November 2 1944 Norton Lilly was

advised by the owner that a guarantee had been arranged Norton

Lilly considered this as an authorization and not as an instruction

and it was testified that the booking was made because the vessel was

far from being booked full and competitive vessels had been placed
on the berth about that time

The Twedberg booking was made 011 November 0 1944 Upon
learning from their agents in Brazil t hat tlw FREJA was going to

tarry their competitor s fruit complainants immediately contacted Mc

Cracken and complained that they werebeing shut out in spite of their

earlier applications for space Complainants were informed that

the guarantee arrangements had been made direct between the owner

in Sweden and Twedberg in Brazil and that Norton Lilly could do

nothing for them Complainants cabled the owner who replied that

t had no knowledge of complainants prior applieations and that

before booking the Twedberg eargo it hail advised its New Yark agents
that the cargo would be accepted under the gnarantee arrangements
provided the agents had no special objection

On September 16 1944 which was prior to the Twedberg booking
complainant Waterman sent a letter to Norton Lilly requesting to

be put on their list to receive sailing schedules and asking them to

make a note on your records to the effect that we will be interested

in contracting for any refrigerator space that you may have avail

able to Brazil Uruguay Argentina Colombia Venezuela and Peru

McCracken eXplained that this letter together with hundreds of sim

ilar applications for space generally were placed in a folder and no

attention paid to them because as he said vessels were not available

at that time on account of war eonditions The practice was to tear

up these applications withill a few weeks after their receipt In the

case of the Waterman letter it is a fair assumption according to
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McCracken that the letter was found and preserved when protest
wasmade by complainants to the Twedberg booking Asimilar letter

was sent by Waterman to Thor Eckert on September 16

The testimony is contradictory as to whether there were other ap

plications by or on behalf or Waterman prior to the Twedberg book

ing IV aterman testified that he had several conversations with

McCracken between September 16 and November 3 and he further

testified that in his conversations with 1eCracken subsequent to the

Twedberg booking McCracken gave him the definite impression that

he knew that T aterman wanted space All of this is denied by
l1cCracken In Paragraph TENTH of the answer however it is

stated that respondent Norton Lilly Co admits that on or prior
to September 16 1944 it advised E IV aterman Co that it was not

interested in carrying refrigerated fruit on the FREJA as the FREJA
wasunfit and unseaworthy for that purpose Although IV aterman s

letters of September 16 to Norton Lilly and to Thor Eckert cannot be

considered as firm offers for spaee we are convinced and so find that

Vatelman orally applied to Norton Lilly for space prior to the Twed

berg hooking It is unnecessary therefore to decide whether

Inge Co on bchalf of IVatcrman also applie to Norton Lilly
for space during the period under consideration

A different situation exists as to complainant Cox who admits that

his company did not apply direct to Norton Lilly for space prior to

the Twedberg booking but testified that such an application was made
on his behalf by Schechter Cox has been a regular client of Inge Co
lor 15 years aiHl Scheehter hnd been in touch with Cox about space
as far back as July of 1944 At various times during that year Norton

Lilly had told Schechter that the FREtTA would not eaI IY fruit Ac

cording to fcClackell t he names of no 8h ippers were mentioned at

that time On the other llllnd Schechter testified that the name or the

exporter is always mcntioned to the carricr when space is sought and

that Cox s name was specifically mentioned to 1cCracken in Septem
ber or October The cxaminer found that Schechter had endeavored

to secure space for Cox IVe accept this finding as we think the ex

aminer was in a bettcr position than we are to appraise the witnesses

and to evaluate their testimony
Approximately three weeks after the Twedbelg eargo was booked

Norton Lilly on behalf of the vessel and Inge Co on behalf or

Twedberg executed five non negotiable receipts for the carriage of the
latter s fruit No hills of lading were issued Section 6 of the Car

riage ofGoods by Sea Act provides as follows

Notwithstanding the provisions of the prete ling section a tarrier master 01

agent of tbe call ier and a shippeL shall in regard to any partiCUlar goods be at
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liberty to enter into any agreement in any terms as to the responsibility and

liability of the carrier for sllch goods and as to the rights and immunities of the

carrier in respect of such goods or his obligation as to seaworthiness so far

as the stipulation regallling seaworthilwss is lIot contrary to public policy or

the care or diligence of his selVnnts or agents ill regard to the loading handling

stowage carriage custod cm e and discharge of the goods carried by sea

Provided That in this case no bill of lading has been or shall be issued and that

the terms agreed shall be embodied in a receipt which shall be a nonnegotiable
document and shall be marked as such

The purpose of section 6 is to permit the transportation of goods
whose nature is such that a common carrier would be unwilling to

handle them under his strict common law or statutory liability Sec

tion 8 of the Carriage of Goods by Sea Act states that the provisions
of that Act shall not affect the rights and obligations of carriers under

the provisions of the Shipping Act 1916 Section 9 provides that

nothing in the Act shall be construed as permitting a common carrier

to discriminate between competing shippers in any other way pro
hibited by the Shipping Act 1916 as amended Section 14 FOURTH
of the Shipping Act 1916 makes it unlawful for a carrier to unfairly
treat or unjustly discriminate against a shipper as to cargo space and

section 16 makes it unlawful for a carrier to unjustly discriminate

against a person in any respect whatsoever

Respondent maintains that a carrier can be both a common carrier

and a private carrier and that it was acting as a private carrier as to

the Twedberg fruit Therefore it is urged there can be no finding
against respondent ofunjust discrimination inasmuch as the Shipping
Act 1916 relates to common carriers only This position is based

upon the contention that the FREJ A was unsuitable to carry fresh

fruit and that there was no holding out to carry such cargo The

gravamen of the complaint however is not that a carrier cannot

be a common and a contract carrier with respect to the same voyage
of the same vessel but that an admitted common carrier who refuses

to take refrigerated cargo for anyone thereafter cannot accept such

cargo from one shipper to the exclusion of other shippers who have

applied for space
Itis argued that even if respondent be considered a common carrier

there are two reasons why complainants were not unjustly discrimi

nated against In the first place complainants never offered prior
to the Twedberg booking to ship on the same basis as Twedberg
Suffice it to say that complainants had no opportunity to make such

offer since they did not know of the negotiations between respondent
and Twedberg Secondly a decision had to be made on the Twed

berg booking by November 3 1944 in order to obtain fruit from the

Pacific coast and the Pacific northwest in time for loading on the
3 U S M C
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vessel and that this would have given no time to investigate the possi
bility ofother shippers of whom respondent had no knowledge We

have already found however that respondent did know that com

plainants wanted space on the FREJ A The fruit they would have

shipped would have come from the same areas as the Twedberg fruit
a fact which must have been known by Norton Lilly in view of its

extensive shipping connections over a period of years

Complainants were entitled to rely upon Norton Lilly s repeated
statements that the FREJA would not carry fruit When respond
ent thereafter decided to carry fruit complainants should have been

given the opportunity to avail themselves of the same terms that

were offered to Twedberg The special contract between respondent
and Twedberg affected the legal relations of those parties only and

did not alter respondent s obligations to shippers in general under

the Shipping Act 1916 Upon this record we find that respondent s

failure to accord complainants the opportunity to ship on the same

terms as Twedberg resulted in violation of section 14 FOURTH and

section 16 ofthe Shipping Act 1916

We find 1 that respondent Svea booked the entire refrigerated
space of the FREJA with Twedberg 2 that prior and subsequent
to such booking complainants applied for and were refused refriger
ated space on the FREJA by respondent Svea 3 that respondent
Svea at the time complained of was a common carrier subject to the

Shipping Act 1916 with respect to the refrigerated space on the

FREJA 4 that respondent Svea in refusing orneglecting to afford

complainants equal opportunity with Twedberg to secure space on

the FREJA violated sections 14 FOURTH and 16 of the Shipping
Act 1916 and 5 that on this record complainants were injured by
their inability to secure space on the FREJA As complainants have

failed to establish the extent of their injury however the matter will

be assigned for further hearing with respect to the measure of such

injury unless the parties within 30 days of the date of this report

prepare certify and file with the Commission a reparation statem nt

in accordance with section 201222 and Appendix II 4 of the Com

mission s Rules of Procedure

No order will be entered at this time

By the Commission
SEA Sgd R L McDONALD

Assistant Secretary
WASHINGTON D C
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No 651

CARLOADING AT SOUTHERN CALIFORNIA PORTS

Agreement No 7576

Submitted FebTuary 1949 Decided October 18 1949

Present rate structure and any basis of rates lower than costs of service found

noncompensatory burdensome upon other services and dehim ental to

commerce

Proposed increased rate structure not justified and case held open to enable re

spondents to present evidence of costs over substantial period

Additional appearances
B F Bolling for Pioneer Division Flintkote Company Lester A

Bey for Los Angeles Traffic l1anagers Conference and William Volker

Company Emuel J Forman for Los Angeles Traffic Managers Con
ference F F Morgan for Furniture Manufacturers Association Inc

of Los A lgeles F F Miller for Los Angeles Grain Exchange and

T R Stetson Edwin A McDonald and Robert E WilliaJm8 for Pacific

Coast Borax Company interveners

llarry L Helferich for American Fruit Growers W G O Barr and

K L Vore for Los Angeles Chamber of Commerce A F Schumacher

for Pacific Coast Division of the Owens Illinois Glass Company Rob

ert J Jones for General Food Corporation Jess J Bradley for West

ern Wax Paper Company M O Ryan for Harbor Commission Port

of San Diego William S Lawrence for International Longshoremen
and Warehousemen s Union P R Artwro for Swift Company
llomer E Rathbun for Union Oil Company of California and Robert

Harding for Weyerhaeuser Steamship Company
Paul D Page Jr Solicitor for the Commission
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REPORT OF THE COMMISSION ON FURTHER HEARING

By THE COMMISSION
Exceptions were filed to the examiner s recommended decision upon

further hearing but oral argument was not requested OUf con

elusions differ somewhat from those recommended by the examiner
In the original report herein 2 U S M C 784 June 26 1946 we

found among other things that carserviee work performed at South
ern California ports was subject to our jurisdiction and that an in
terinl adj ustment of rates of 33113 percent over rates established in
1941 was justified

Approval of Master Contracting Stevedores Association of South
ern California Conference Agreement M C Agreement No 7576
and sanction of the interim rate level to be established thereunder was

conditioned upon an undertaking by respondeilts to refund to shippers
any charges subsequently found to be unfair or unreasonable after a

eost study to be conducted by the Commission In our report on

further hearing 2 U S M C 791 November 7 1946 before the cost
study wascompleted we found justified additional increases approxi
mating 34 percent except as to the rate on cement as an emergency
surcharge to cover additional out of pocket costs resulting from wage
increases established on J une 15 1946 pursuant to recommendations

by a presidential fact finding board

On December 20 1948 we approved an interim increase of 16 5 per
cent of the rates in effect 011 that date except as to those applicable to
commodities handled in continuous movement between rail car and

hip s tackle in order to enable respondents to meet increases in wages
paid to labor subsequent to the present hearing including the increases

granted just prior to said date

Hearings were held on the cost studies on February 24 1947 on

July 28 1947 and May 24 1948 The period covered by the first two

hearings was so interrupted by strikes work stoppages and other un

usual conditions that the evidence adduced wasnot sufficient to justify
a finding as to the adequacy of the rate levels proposed The third

hearing washeld jointly with the Public Utilities Commission of the
State of California Application No 8 48 filed by respondents in the

present proceeding pursuant to the provisions of the Public Utilities
Act of the State of California for permission to establish rates and

charges as reasonable maxima in respondents intra state service
Car service work consists of labor and supervision and the wages

paid therefor Labor composed of gangs is secured through union

hiring halls and work only short periods for anyone respondent
Respondents have no control over the selection of the men Wage

8 U S M C
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increases were so rapid during the various periods here involved that

it was impossible to keep the studies current and the Commission s

analyst did not have time to audit respondent books Wages and

hours ar fixed by contract between l1aster Contracting Stevedore

Association and the union Although the contract calls for a work

ing day of six hours the men actually worked eight receiving time

and a half for the two extra hours All laborers who have worked

1344 hours during the last twelve months of their employment and

have worked previously 24 months in the industry are qualified for

80 vacation hours at the basic rate of straight time pay At the time

of the last hearing respondents were paying into the vacation pay

fund 11 cents per man hour to cover disbursements

The term car service means the loading or unloading of railroad

cars on steamship piers Such freight is in transit between points in

the United States and foreign countries or between the states and

territories of the United States involving transportation by rail and

water carriers the piers being transhipment points between the two

forms of transportation There are three ways of accomplishing the

entire transhipment indirect carservice which is the use of a place
of rest on the pier at which the commodity is piled and generally as

sorted pending further movement as an intermediate stop in its Inove
ment between the vessel and the rail car direct service which is the

loading or unloadiilg of a flatcar immediately under ship s tackle

and continuous carservice which is transportation of the commodity
diTectly between the car and the ship s tackle without any stop at the

J oint of rest

The working conditions and union contracts are very similar to

thpse obtaining in the San Francisco area except that in Southern
California the piers are not of the same type the character and

volume of individual commodities handled vary and continuous

service as described above is practiced in Southern California on a

larger scale than at San Francisco

For the purpose of the original study embracing the period bebyeen

June 1 and December 31 1946 our analyst prescribed a rhethod of

procedure and established a form of report to be furnished by the

respondents The individual responde ts submitted their reports
to a representative of all of them who consolidated the data for our

use Only indirect car servicing was covered Substantially all

tonnage moving in indirect service over the period covered was re

ported Respondents figures wereaccepted as correct since as stated

above time did not permit our analyst personally to review their

books and records The cost per ton of each commodity reprted as

well as the per man hour labor costs was computed by the analyst
3 U S M O
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through application of the current wage scales payroll carrying
charges and vacation pay accruals No allowance for overhead and

profit was made The study revealed that as to most of the com

modities covered the direct labor costs exceeded tariff revenues

Again the extended east study covering the period from June 1

1946 to July 1 lU47 of direct operating costs for individual com

modities showed that the direct costs exceeded the revenues as follows

Tons loaded 78 397 72

Direct cost 135 494 48

Revenue derived 89 979 08
ons unlonded 115 947 21

Direct
cosL

146 092 49

Revenue derived n nnn n 110 207 11

At the hearing on May 24 1948 a new tariff was proposed which

established rates based upon the operating costs plus 42 86 percent
thereof to cover Qyerhead lhis figure was adopted on the theory that

since it had been developed in the so called Edwards Diffelding study
and used in Practices Etc of San F1 ancisco Bay Area Terminals 2

U S M C 588 605 it was applicable in the present instance At the

hearing on May 24 1948 there was also presented a study of direct

operating costs of commodities serviced during the fifteen month pe
riod between January 1 1947 and March 31 1948 and this showed

70 different commodities were unloaded by respondents the cost of

service on 34 exceeding the tariff rates The carloadingoperation in

volved 78 lifferellt eOllll1loditi s r2 of which cost more to handle

than the revenue received However it appca red that in the case of

some of the other cOln lllodities the revenlles exceeded the csts ana
there was insufficient evidence to evaluate the relative net results of

the gains and losses

No evidence was offet ed as to cost of loncling or unloading com

modities in continuous movement the excuse being that it consisted

of a combination of segments made up of the work of the car service

men and the stevedores and that it was impossible to place a dividing
line between them This did not mean that there were two classes of

men engaged but merely that two contracts were involved in con

nection with the payment of respondents for the work performed
The service of carloading and unloading is performed for the shipper
or consignee The handling ofcargo between the point of rest on the

dock and into the ship s hold is performed by the stevedores under a

contract with the vessel Respondents performed both services but

made no attempt to break down the costs even though the tariff made
the same charge for either the indirect or the continuous movement

In other words respondents were advertising the continuous move
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ment as a service for the shipper or consignee in the same manner that

they were advertising the indirect movement

Respondents testified that the continuous movement was more ex

pensive than the indirect However the evidence as to increased costs

wasnot directed at the carloading service alone butwasequally applica
ble to stevedoring work for the vessel This situation indicates a

confusionin the minds of the carloaders as to their obligations to their
customers the shippers namely to keep their accounts so that the
shippers can be assured that they are not paying for service rendered
to others The carloaders have an equal obligation to us to keep their
records iil such a way that we can administer the Shipping Act 1916

Interveners raised the question as to whetherthey should be charged
by the carrier for handling whenthe commodity wasnot moved between
place of rest on thepier and ship s tackle as is the case in the continu
ous movement Since this is a matter between the carriers and ship
pers and the carriers are not parties to this proceeding no order can
be issued against them under the circumstances

Inasmuch as they are advertising two services one to place of rest

on dock and the other to ship s tackle and undertaking to perform
them for a charge assessed against the shipper respondents should
not attempt to collect from the vessel or others a part of the cost of
the service It may be that the increased cost for continuous move

ment will result in a higher rate therefor but respondents must justify
the same Failure to charge a remunerative rate for the respective
services rendered will result in discriminations

Failure to include the costs of the continuous movement the revenue

of which wasva riously estimated at from 8 to 12 percent of the tota I

particularly where the evidence is that the cost of that movement is

greater than that of the indirect movement precludes llS from making
a decision on the present record as to the reasonableness of the rates

even without overhead

As we pointed out in Docket No 639 decided Januar2 1949 t le

Edwards Differding formula has no application to the situation pres
ently obtaining in this car service work There is no proof that re

spondents overhead burden in 1947 and 1948 is comparable to that of
the public wharfingers in 1936 Infact respondents relative smaller

organizations smaller investment in property and different volume of

tonnage would have a radical effect upon the relationship of overhead
to the direct operating costs The only factual evidence offered here

on the relationship of overhead to direct labor costs covered the caJ

endar year 1946 and showed an overhead cost of 6 03 percent of th
3 U S M C



142 UNITED STATES MARITIME COMMISSION

direct operating costs which is far removed from the proposed 42 86

percent Respondents have failed to justify the proposed tariff
Ve find that the rate structure in existence at the times of the hear

ings wasnoncompensatory andthat those rates which produce revenue

less than the direct cost or service as revealed by cost studies or rec

ord are detrimental to commerce under section 15 or the Shipping
Act 1916 The record will be held open to allow respondents to

present full and complete evidence concerning direct labor costs of

handling the respective commodities in indirect continuous and direct

services and the actual costs of overhead based upon their experience
from January 1 1947 to the latest available date prior to the hearing
hereafter to be set

No order will be entered at this time

By the Commission

SEA L Sgd

VASHINUTON D O October 18 19 1

A J VILLIAMS

Secretary
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UNITED STATES l1ARITIl1E COMl1ISSION

No 630

SIGFRIED OLSEN D B A SIGFRIED OLSEN SHIPPING COMPANY

v

vVAR SHIPPING ADlIINISTRATION AND GRACE LINE INO

Sllbmitted August 6 1917 Dechled Ja1t1UL1 Y 28 1919 Reaffirmed October 13

191 9 Con eete Z 6 Utolially Noven ber 15 1919

The United States Maritime Com mission does not have jurisdiction over claims

against the United States under the regulatory provisions of the shipping
acts

In its administrative capacity the Commission finds that respondents demurrage
rule and charges arenot unreasonable or otherwise unlawful

Fred lY Llewellyn and Joseph B 111cKeon for complainant
Willia1n Radne1 Arthur frI Becker Joseph J Geary and W R

Wallace Jr for respondents
Ohalmers G Graham and Olal ence G Morse fOl North Pacific Coast

Europe Passenger Conference Pacific Coast Panama Canal Freight
Conference and Canal Central America Northbound Conference
and Parker lIfcOollester for Atlantic and Gulf Panama Canal Zone

Colon and Panama City Conference interveners

DECISION OF THE COMlIISSION

By THE COMMISSION
Exceptions were flIed by complainant and interveners to the ex

aminer s report and the matter was argued orally Our conclu
sions differ from those of the examiner Commissioner 1cKeollgh
dissents

The complaint alleges that respondents tariff provisions relating
to demurrage and rates applicable to the discharge of lumber cement
and explosives from Pacific coast ports of the United States to Balboa

Canal Zone between n1ay 29 and October 11 1942 were unduly and

unreasonably preferential prejudicial and disadvantageous in viola

tion of section 16 of the Shipping Act 1916 unjustly discriminatory
and prejudicial in violation of section 17 and unjust and unreason
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able in violation of section 18 of the Act It is further alleged that
the demurrage provisions are in contravention of section 15 of the
Act in that they are unjustly discriminatory and unfair and detri
mental to the commerce of the United States Taiver of unpaid
demurrage charges in the amount of 4 287 68 and the cancellation
ofbonds totalling 4 000 held by respondent Grace Line Inc herein
after referred to as Grace to secure the payment of the charges
are sought Another bond of 1 973 99 also is in the possession of
Grace payment ofwhich is dependent upon our decision herein

North Pacific Coast Europe Passenger Conference Pacific Coast
Panama Canal Freight Conference Canal Central America North
bound Conference Atlantic and Gulf Panama Canal Zone COlon
and Panama City Conference intervened

Prior to the attack on Pearl Harbor in December 1941 and the
creation of respondent Var Shipping Administration hereinafter
referred to as W S A by Executive Order 9054 in February 1942
there had been such an urgent military need for lumber at the Canal
Zone that we arranged with intercoastal carriers those engaged as

common carriers in transportation between the Atlantic and Pacific
coasts of the United States via the Panama Canal to caTry large
quantities of lumber monthly to the Canal Zone To persnade these
carriers to carry this lumber and to take the risks of delay arising
from the congestion known to eXIst at the Canal Zone it was agreed that
the rates should be the same as those applicable from Pacific coast

ports to Atlantic coast ports plus the Canal Zone landing charges
and should include a demurrage rate equivalent to 5 00 as set forth

usually in time charters The lumber was not confined to full loads
however

Subsequent to Pearl Harbor and to the creation of V S A the
need for construction materials and explosives at the Canal Zone con

tinued urgent The inadequacy of facilities and the congestion in the
Zone particnlarly at Balboa continued to exist and ships were de

layed as a consequence All Upited States flag ships were either

requisitioned or chartered by the Government and the lumber con

tracts with the intercoastal carriers were transferred to Grace under
the direction of the W S A representative at San Francisco Cali

fornia He also had control of the contracts for the transportation
of cement and explosives

The demurrage provisions and rates complained ofwerepublished in
Pacific Coast Panama Canal Freight Conference tariff No I A ef
fective January 20 1942 The question arises as to whether we have

jurisdiction as the proceeding appears to be in reality a suit against
the United States Complainant contends that this is not such a suit
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but rather an administrative proceeding to secure the waiver of the
uncollected demurrage charges and the surrender of the bonds held to
secure the payment thereof and therefore analagous in principle to a

suit to enjoin a Federal officer or agency from taking unlawful action
injurious to the party seeking telief It is argued that all we are

requested to do is to pass upon the validity of the conference tariff to
which Grace is a party and to order Grace to cancel the bonds in its
possession

Some ofthe vessels involv6d herein were owned by the United States
others were chartered to the United States all were operated for the
account of the United States by their respective general agents ap
pointed as such uTIder a General Agent form of Seryice Agreement
between them and W S A Grace was designated a berth agent by
W S A and in such capacity it made arrangements to pick up cargo
expedited its delivery to the ship issued freight contracts and bills of

lading in the form prescribed by the United States prepared manifests
and other cargo documents collected all moneys due the United States

deposited remitted and disbursed them in accordance with such regu
lations as the United States prescribed and accounted to the agent or

general agent for an moneys collected or disbursed by the appointed
subagents at foreign ports agents fees port charges and cargo
expenses in foreign ports and agents cargo clearances

General agents were required by the terms of the contract with
W S A among other things to maintain the vessels in such trade or

service as the United States might direct subject to its orders as to

voyages cargoes priorities of cargo charters rate ptJreight and

charges and as to all other matters connected with tl lse of the
vessels in the absence of such orders the general agent witS to follow
reasonable commercial practices

The transportation performed in this case was performed by the
United States through 1V S A which exercised the right and power
to allot the vessels to the different agents to require the agents to

operate the vessels on particular routes and to particular ports and to

limit commodities which could be carried It also established the
rates at which the transportation could be performed As already
noted Grace was only a berth agent and did not occupy any different

position with respect to its relation to W S A than an employee
thereof under special contract The fact that the demurrage charge
in question was incorporated in a tariff filed with us by the Pacific
Coast Panama Canal Freight Conference ofwhich Grace wasa mem
ber but of which the United States was not is not conclusive that the
rates werenot those prescribed by the United States The use of the

3 U S M C

1



146 UNITED STATES MARITIME COMMISSION

conference machinery and facilities to prepare and publish the rule

was a handy means of making it public
Supporting its argument that this suit is not one against the Uriited

States complainant cites Land v Dollar 330 U S 731 738 wherein

the Supreme Court pointed out that the yardstick to be applied in such

a case is whether the essential nature and effect of the proceeding
may be such as to make plain that the judgment sought would expend
itself on the public treasury or domain or interfere with the public
administration See also EXl Parte New York 256 U S 490 500

502 In our opinion complainant here seeks a judgment that would

not only expend itself on the public treasury but more important
would seriously interfere with public administration in that it would

subject the activities of the United States as a common carrIer in war

to delays and to the judgment of others than those entrusted by
Congress as agents to effectuate definite purposes

Unless Congress has given its consent for the United States to be

subject to the general obligations and duties imposed upon common

carriers by the regulatory provisions of the Shipping Act 1916 we

have no jurisdiction to grant the relief here requested Under the

generally accepted interpretation of statutes a law is not applicable
to the United States unless it so provides either directly or by at

tendant circumstances which can be read in no other way and any

reference to the applicability of the law to he United States is limited

to its terms and is not to be broadened into one of general applicability
Section 9 of the Act which is the only one which may be material

on this point provides in part that every vessel purchased char

tered or leased from the board shall unless otherwise authorized by
the board be operated only under such registry or enrollment apd

license Such vessels while employed solely as m rchant vessels shall

be subject to all laws regulations and liabilities governing merchant

vessels whether the United States be interested therein as myner in

whole or in part or hold any mortgage lien or other interest therein

The question now presented is whether the five vessels here involved

which were owned by or chartered to the United States were in turn

chartered or leased by the United States and thus came within the

terins of section 9
o

The maintenance of the vessels by the general agent and operation
by the berth agent was not pursuant to any purchase charter or

lease those persons were nothing more than their names imply agents
of the United States the actual operator The arrangements made

with complainant by Grace acting as agent under the orders of the

United States were a bill of lading and contract of affreightment
3 U S M C
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The latter contained the demurrage clause under attack similar to

the provision in the tariff and by its terms appeared to be an agree
ment superior to the bill of lading which was made a part thereof

Complainant did not have the sole use of the vessel other shippers
having made similar contracts of affreightment On three of the

ships general cargo of between 200 and 300 tons was transported
under the ship s regular bill of lading

In The Lalce lJfon1 oB 250 U S 246 the Supreme Court said that

the charter referred to in section 9 of the Act was intended to in

elude a contract for the temporary use of vessels or their services

not amounting to a demise and that the term charter was employed
in a sense as broad as the definition embodied in the Act of July 18

1918 40 Stat 913 namely any agreement contract lease or com

mitment by which the possession or services of a vessel are secured

for a period of time or for one or more voyages whether or not a

demise of the vessel
The fundamental distinction between The Lake lJ onroe case and

the instant proceeding is that in the former the vessel was space
chartered to one shipper for the voyage which was considered suffi

cient to bring it within section 9 of the Act whereas in the present
case the vessels were not used by one shipper only but by seve11al

also bills of lading and not charters were here used Ve do not

believe that the words purchased chartered or leased as used in

f3ection 9 are broad enough to cover the operations now under dis

cussion vVe conclude therefore that this Commission does not have

jurisdiction under the regulatory provisions of the shipping acts

to afford the relief here sought inasmuch as W S A was an instru

mentality of the United States acting in its sovereign capacity and

Grace was a mere agent of the United States
Aithough our quasi judicial authority does not extend to claims

against the United States nevertheless as an administrative agency
we are not precluded from passing upon the propriety of the ts

or W S A our predecessor Since it was the desire of Congress that
United States owned vessels receive no p eference or favor over

privately owned vesselst we will review the evidence to determine

vhether any hardship damage injury or discriinination resulted

from the establishment of the demurrage charge and which could

have been condemned and corrected had the vessels been owned and

operated by private interests

f
l

1 Section 9 Shipping Act 1916 Section 19 4 Merchant Marine Act 1920

3 U S M C



148 UNITED STATES MARITIME COMMISSION

Item 35 original page No 17 A of the tariff under consideration

named the demurrage provisions applicable to lumber as follows

Lumber shall be taken from the end of ship s tackle at discharging port at

the rate of not less than five hundred thousand 500 000 feet net board meas

ure N B M per twenty four 24 hour day failing which shipper shall pay
demurrage for any and all delay to ship at the rate of 5 00 U S Currency per
ship s deadweight ton summer draft per month prorated into days and hours

as the port time may reflect Sundays and holidays not excepted Time to

commence from the time ship arrives in port provided the ship arrives at

5 00 p m or prior thereto whether in berth or not and if the ship arrives

inport after 5 00 p m time to commence at 7 00 a m of the day following the

date of the arrival of the ship provided however if the ship arrives after

5 00 p m and commences discharging before midnight of the same day time

will commence from the time discharging of the lumber from the ship actually
begins

Demurrage is payable on the basis of a twenty our 4 hour day or prorate
thereof down to one hour Where there is lumber from more than one shipJler
on one vessel demurrage if any will be prorated between them on a percentage
basis that each shipment bears to the total lumber for discharge at Panama

Canal destination

All shipments are also subject to the booking contract for handling lumber

from loading ports in use by the individual carriers of this conference

Effective May 15 1942 the demurrage rate waschanged from 5 00

per ship s deadweight ton to the W S A charter scale with no indica

tion of what the charter scale was

The demurrage charge wasestablished originally to assure the inter
coastal carriers that they would be recompensed for losses due to delays
at Balboa whether occasioned by shippers consignees or Government

operation of the Canal It was a sliding scale increase based upon
the extent of the delay Our San Francisco representative who took

part in the preliminary negotiations reported his belief that the

charge had resulted in a somewhat speedier turnaround of vessels

The same reason for the establishment of the change also existed

when the contracts for carrying lumber were transferred from the

intercoastal carriers to the vessels requisitioned by the United States
and operated by and for W S A

The fact that similar charges were not established on lumber from

the Atlantic coast to the Canal Zone is not evidence of unlawful

discrimination for there wasno testimony that delays similar to those

at Balboa occurred at Cristobal or elsewh re in theCanal Zone or that

complainant was injured as the result of competition encountered on

shipments from the Atlantic coast The contention that demurrage
was not established against general cargo and that a discrimination

resulted therefrom is not supported by the evi ence there was no

showing of any competitive situation as between classes of cargo or

3 U S M C
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that a comparatively infinitesimal amount of general cargo was the
occasion ofany appreciable amount of delay

The existence ofdelays at Balboa and the consequent tieup of ships
wasadmitted There was no evidence that the measure of the demur
rage in any way exceeded the costs occasioned by the delay to the ships
The fact that the charges were also established for the purpose of

urging consignees to secure the speedy discharge of ships and that
the shipper or consignee had little if any control over the discharge
does not render the demurrage unreasonable or otherwise unlawful
for it is well settled that whenever an administrative order or rule is

legally justified it is not rendered illegal by some other moti e in the
mind or the officer issuing it sbrOlndtsenMoller 00 v United
States 300 U S 139 145

No evidence was offered showing any violation or Section 15 or the

Shipping Act 1916
We conclude that respondents demurrage rule and charges are not

unreasonable or otherwise unlawful In view of this it is unnecessary
to make any findings as to whether section 18 of the Shipping Act
1916 is applicable to commerce from the cOl tinental United States
to the Canal Zone

An order dismissing the proceeding will be entered and appropriate
instructions will be issued to proceed with the collection of the moneys
due

51

r

1

t

II

McKEOUGH Oommissioner dissenting
This case is before us on exceptions to the proposed report of our

trial examiner Iagree in substance with his recommendations for
the award of relief to complainant but base my decision on grounds
narrower than and different from those on which he relied

Complainant is a shipper In 1942 he shipped lumber cement and

explosives from ports on the Pacific Coast of the United States to
Balboa Canal Zone via five vessels owned by or bareboat chartered to
the United States vVar Shipping Administration and operated for
the United States by Grace Line Inc as agent Un er tariff pro
visions applicable to the shipments in question demurrage of 4 287 68
was assessed against complainant for failure to discharge his cargoes
at Balboa within the tariff prescribed time after arrival of the re

spective vessels at the port The sum has not been paid Claiming
that the disputed tariff provisions are in conflict with sections 16 17
and 18 of the Shipping Act 1916 complainant requests an order

against Grace Line and War Shipping Administration cancelling such

provisions and the demurrage charges based thereon
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War Shipping AdministratiOn filed an answer claiming sOvereign

immunity tO suit as an instrumentality Of the United States Grace

Line filed an answer claiming that since Val Shipping Administra

tiOn was immune its immunity extended tO Grace Line as its agent
War Shipping AdministratiOn ceased tO exist September 1 1946

by virtue Of Public Law 492 79th COng 60 Stat 501 which trans

ferred all Of such AdministratiOn s functiOns pOwers and duties tO

this COmmissi On In cOnsequence Of the merger thus effected an

order entered against War Shipping Administ atiOn wOuld be an

Order entered against Ourselves and wOuld present in additiOn tO the

questiOn whether the United States is suable in aprOceeding Of this

type the further questiOn whether we have the pOwer to Order Our

selves to dO what the law requires Vhile it cannOt be held with as

surance in view Of United States v Interstate Dommerce Oommission

69 S Ct 1014 that we lack such pOwer I prOp Ose the rOad Of cOmm On

sense and justice ra her than that of dubiOus technicalities by treat

ing the cOmplaint nOt as a request that the COmulissi On in its regula
t0ry capacity find the COmmissi On in its administrative capacity as

successOr tO vVar Shipping AdministratiOn guilty as charged but

rather as a petitiOn seekingrectificati On Of an alleged gOvernmental
error Ishall sa treat it as it concerns the GOvernment after first

dispOsing Of the claim against Grace Line Inc

Grace Line Inc at all times material tO this case was a berth sub

agent Of the United States under a cOntract with Val Shipping Ad

ministratiOn and as sueh subagent acted far the AdministratiOn with

respect to the vessels here invOlved in bOOking cargO issuing bills Of

lading lOading and discharging and issuing and cOllecting bills far

freight and demurrage Its status as agent was knOwn tO cOmplainant

whOse complaint alleges such agency with respect tO the ships in
ques

tiOn Irrespective Of Grace Line s status as a respOndent in a regula
tory prOceeding hOwever Grace as an agent Of the COmmissi On is

Of cOurse subject tO the directiOns Of the COmmissi On as its principal
requiring settlement Of the pen ing cOntr Oversy as the COmmissi On

may deem prOper Our directiOn tO Grace Line Inc shOuld be in

cOnf Ormity with Our dispOsiti On hereinafter urged Of cOmplainant s
claim against the CommissiOn as successOr tO iT

ar Shipping Adminis

tratiOn

The trans pOrtati On service frOm which this cOntr Oversy stems was

furnished by Val Shipping AdministratiOn as a cammon carrier

BefOre the AdministratiOn entered the trade between P1cific COast

parts and the Canal Zone member lines Of the Pacific COast Panama

Canal Freight COnference had served the same trade under a cOn

3 V S M C
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ference tariff No I A filed with the Commission This tariff as

from time to time amended was continued in force by Val Shipping
Administration and applied to complainant s shipments The demur

rage charges to which complainant objects were assessed under the

following provision with respect to lumber and corresponding pro
visions with respect to cement and explosives 2

Lumber shall be taken from the end of ship s tackle at discharging port at the
rate of not less than five hundred thousand feet net board measure N B 11

per twenty foUl 24 hour day failing which shipper shall pay demurrage for

an T and all delay to ship at the rate of 5 00 U S Currency per ship s dead weight
ton summer draft per month prorated into days and hours as the port time

may reflect Sundays and holidays not excepted Time to commence from the
time ship arrives inport provided the ship arrives at 5 00 P M or prior thereto

whetherinberth or not and if the ship arrives inport after 5 00 P M time to

commence at 7 00 A M of the day following the date of thearrival of the ship
provided however if the ship arrives after 5 00 P M and commences discharging
before midnight of the saIlle day time will commence from the time discharging
of the lumber from the ship actually begins

Demurrage is payable on the basis of a twenty four hour day or prorate thereof
down to one hour Where there is lumber from more than one shipper on one

yessel demurrage if any will be prorated between them on a percentage basis

that each shipment bears to the total lumber for discharge at Panama Canal
destinations

Complainant was required precedent to the booking of his cargo
to sign space booking agreements obligating him to pay such demur
rage as might accrue under applicable tariff provisions He executed
these agreements under protest and furnished security for payment
of demurrage charges Complainant in turn required his consignees
to reimburse him for demurrage on their shipments The fact that
other shippers may have paid similar demurrage charges without pro
test or complaint does not of course in any way affect complainants

rights were the Commission to determine as Ibelieve it should that

complainant be granted relief
The parties have stipulated that neither complainant nor respond

ents were responsible for the delays in unloading which resulted in
the accrual of demurrage liability The ships dis harged at piers of
the Panama Railroad Co which exclusively controlled the assignment
of dock facilities and cargo h ndling

The demurrage provisions originated before the period of govern
ment operation The Emergency Shipping Division of this Commis
sion sought in 1941 to induce the intercoastal lines to carry lumber

2 Similar provisions applied to asphalt and clay pipe not here involved All other carg
was demurrage free The required rate of discharge varied from commodity to commodity
and theapplicable rate of demurrage fluctuated from time to time
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and later other items from the Pacific Coast of the United States to

the Canal Zone Ports in theZone were then congested and the carriers

feared that they would sustain losses due to delays resulting from

such congestion Our Emergency Shipping Division suggested that a

minimum discharge rate be stipulated with demurrage rates equiva
lent 5 time charter After intercoast11 service was suspended due

to the Government s ship requisitioning program service from the

Pacific Coast to the Canal Zone was provided by War Shipping Ad

ministration through the Grace Line under the tariff here involved

amended to include the above quoted demurrage rule

Because the rule applied to some but not all commodities moving in

the trade general cargo was exempt and for other reasons com

plainant attacks it on the ground among others that it was unjustly
discriminatory under sections 16 and 17 of the Shipping Act While

Iam strongly inclined to so find there is no need to pass upon these

contentions because I am of opinion that the demurrage rules were

invalid under otherprovisions of the same statute

Section 17 requires as to common carriers by water in foreign com

merce that every such carrier shall establish observe and enforce

just and reasonable regulations and practices relating to or connected

with the receiving handling storing or delivering of property A

somewhat similar but more extensive requirement appears in section

18 which applies to common carriers by water in interstate commerce

and requires such carriers to establish observe and enforce just and

reasonable rates fares charges classifications and tariffs and just and

reasonable regulations and practices relating thereto and

all other matters relating to or connected with the receiving handling
transporting storing or delivering of property The underlined

words in section 18 are not found in section 17 but for the purposes
of this case the two sections are otherwise identical

Complainant contends that the demurrage rules are unreasonable

under section 18 and that section 18 applies because the respondents
were common carriers by water in interstate commerce as defined in

section 1 of the Act because the transportation wasbetween a port in

the United States and aport in one of its possessions The contention

is sound only if the Canal Zone is a possession of the United States
within tle meaning of the Shipping Act This was a sharply con

tested i sue in thecase itattracted several interveners having no other

interest in the proceedings and presents a question of public impor
tancea question more easily asked than answered in view of the

conflicting authorities on the point My own answer will not be given
in this case since the issue is immaterial to the result Ireach
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As noted sections 17 and 18 have in common a requirement that
common carriers by water in both foreign and interstate commerce

establish observe and enforce just an9 reasonable regulations and
practices relating to various matters including the delivering of

property Therefore whether the shipments here involved moved in

foreign commerce or interstate commerce they necessarily involved
one or the other they were subject with respect to regulations and
practices affecting delivery either to section 17 or section 18 we need
not decide which and with like effect under either section We must

decide then whether the demurrage provisions of which complaint
is made constitute regulations relating to delivery and if so whether

they are nj ust or unreasonable Ibelieve we should hold that they
do constitute regulations relating to delivery and that they are unjust
and unreasonable

They constitute regulations relating to delivery because th apply
to the disposition of cargo after movement from port oforigin to port
of destination has been completed and no function of common carriage
remains but to make the cargo available to consignees by landing it
on a wharf The act of thus making cargo available is the act of

delivery in the parlance of ocean commerce and is an obligation inci
dent to the function of common carriage The Eddy 72 U S 481
Under the tariff before us liability for demurrage and the amount of

demurrage 3re directly related to the time required to put cargo ashore
as distinguished from all other factors affecting the duration of the

voyage It follows that the demurrage rules must be treated as deliv

ery regulations rather than as terms of the tariff rate schedule

Turning now to the question of reasonableness and taking due ac

count of the purpose and effect of the rule Ifind the rule unjust and
unreasonable and therefore invalid for the reasons which follow

The rule originated in a demand by private carriers in intercoastal
trade that they be compensated for delays encountered or anticipated
at the Canal Zone in connection with the carriage firstof lumber and
then of certain additional commodities By the time complainant s

shipments moved private carriers had ceased to serve the trade and
the Government had taken it over applying the conference tariff above
described to which was added the demurrage rule theretofore em

ployed by the privately owned interco stal vessels The evidence
indicates that those carriers were primarily interested in demurrage
as revenue to compensate them for anticipated slow down of inter
coastal schedules but that the Government was primarily interested
in demurrage as a penalty on the theory that it would accelerate the

discharge process at Balboa iVaI Shipping Administration did not
3 U S M C
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claim that demurrage was needed to make the rates compensatory
s

The question whether the charges were proper as elements of com

pensation may therefore be laiet aside but with no implication that
Iapprove the rendition of COlnmon carrier service on a non compen
satory basis The question ofcompensation is not here in issue Since
the charges in question were defended as justifiable penaltie Ishall

necessarily treat them as such and test them by the standards applica
ble to demurrage in its penal sense In Free Time and Demurrage

OhfffJes at lVew York 3 U S M C 89 in discussing this question
relative to property left on piers beyond free time this Commission
said 3 U S M C 89 107

When property lies at rest on a pier after free time has expired and

consignees through reasons beyond their control are unable to remove it the

penal element f demurrage charges assessed against such property has no effect
in acceleating clearance of the pier To the extent that such charges are penal
i e in excess of a compensatory level they are a useless and consequently
urijust burden upon consignees and a source of unearned revenue to carriers
The levying of such penal charges therefore constitutes an unjust and unreason

able practice in connection with the storing and delivering of property and

should be forbidden

If in this case complainant and his consignees were powerless to do
what the demurrage penalty sought to inake them do such penalty was

unjust and unreasonable under this rule
As noted the requirement for discharge of selected commodities

at specified rates with demurrage chargea le for excess discharging
time was intended to relieve congestion at Balboa by speeding the
turnaround of ships Ifail to see how it could do this even though a

witness testified that he thought it did since the discharge of a com

mon carrier vessel is the obligation of the carrier and neither shipper
nor consignee has in the ordinary case or had in this case any responsi
bility for unloading any such ship or any right or opportunity to

supervise control exp dite or delay the unloading process
4 A pen

alty devised to compel the doing of what can not be done is not
sustainable

Even if Ishould accept the contention that demurrage did tend to
hasten the discharge proc s Ishould nofapprove the tariff provision
before us here because under its terms a shipper or consignee who

fully met the prescribed rate of discharge might nevertheless be sub

ject to penalty simply because other shippers or consignees had failed
to do so For example complainant s lumber might have been landed

3 The demurrage provisions were cancelled early in 1943
Demurrage liability of cargo in common carriage is to be dtistinguished from liability

under a time charter In the latter case risks of delay in loading and discharging are
commonly assumed by the charterer
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in due season but a share of demurrage on lumber would have been

prorated to complainant notwithstanding had any lumber aboard
been landed too late The justness or reasonableness of this result is

not apparent
The feature just discussed goes hand in hand with the failure of the

rule to apply to all commodities Only five classes of commodities
are covered all others including general cargo being exempt The
record shows that some delays in unloading penalty cargo resulted
from the prior unloading of demurrage free cargo Ships were

shifted in several instances to piers equipped to handle heavy lifts of

cargo not subject to demurrage while other cargo on which demurrage
wasaccruing was compelled to await its turn at the convenience of the

ship or the port authorities A rule that works in this fashion pena
lizes the innocent for the benefit of the guilty and its unjustness and
unreasonableness should be apparent at a glance Demurrage free

cargo it is true was a small proportion of the total but it may haye
been responsible for much of the delay in discharging other cargo
We held in Practices of San Francisco Baty Area Terminals 2
U S M C 588 aff dOalifornia v U S 320 U S 577 that demurrage
must be equitably apportionedand I so hold here It was not so

apportioned by this rule
Another unreasonable feature of the tariff provision before us is the

fact that by its terms demurrage was charged under certain conditions
from the time the ship arrived in port i e not only before discharge
of cargo was completed and the cargo had been made available to the

consignee but even before unloading had begun In Free Time and

Demurrag e Oharges at New York S1tpra the Commission concluded
that free time is granted by the carriers not as a gratuity but solely
as an incident to their obligation to make delivery This is
an obligation which the carrier is bound to discharge as a part of its

transportation service and consignees mUft be afforded fair oppor

tunity to accept delivery of cargo without incurring liability for pen
alties Free time must be long enough to facilitate this result but
need not be longer While war conditions in Panama may have jus
tified a reduction in free time Ido not see how demurrage can reason

ably be charged until and unless th cargo had at least been made
available to the consignee Surely even with the utmost diligence a

consignee cannot possibly take delivery vf cargo before itis discharged
Thus to compute demurrage as called for in thetariff provision before

us beginning from the time ship arrives in port appears arbitrary
and capricious and therefore unreasonable
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Therespondents argue that even if the charge was improper com

plainant should not be relieved from it because if he pays it he will

collect it and in some cases has already collected it from his con

signees and therefore will either sustain no loss or damage if the

charges are not waived or be unjustly enriched if they are Whether

this argument would have merit if we were awarding reparation as

such need not be decided because no reparation is involved but I

deem it inapplicable in disposing of the complaint as a claim against
theCommission The fact is that complainant was required to accept
and accepted under protest an obligation for demurrage which I

find to have been improper He now seeks relief from that obligation
and Ithink that relief should be granted The Commission is in no

position to analyze the contract relationships between complainant
and his consignees aQd need not assume that if the charges are waived

complainant will not voiuntarily or uqder compulsion make restitu

tion to consignees who have advanced the charges to him We can

not undertake to supervise his conduct in this respect particularly in

view ofthe possibility that consignees who have advanced such charges
to complainant may themselves have recouped them from their own

vendees or others Under the letter and spirit of the Shipping Act

the charges here involved should be canceled and Grace Line Inc

as agent should be directed to take all measures necessary to secure

release of the bond or bonds securing payment of such charges by
complainant
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ORDER

At a Session of the UNITED STATES MARITJ 1E COJfMIS

SION held at its otrice in Vashingtoll D C this 15th day of

November A D 1949

No 630

SIGFRIED OLSEN D B A SIGFHIED OLSEN SHIPPING COlIPANY

V

VAR SHIPPING ADlVIINISTRATION AND GRACE LINE INC

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full in

vestigation of the matters and things involved having been had and

the Commission on the date hereof having made and entered of

record a report stating its conclusions and decision that we do not

have jurisdiction under the regulatory provisions of the Shipping
Acts which report is hereby referred to and made a part hereof

It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission
SEAL Sgd R L McDonald

Assistwnt Secretary
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No 621

PORT OF NEW YORK FREIGHT FORWARDER INVESTIGATION

S1tbmitted October 20 1918 Decided November 11 1949

Persons carrying on the business of forwarding as forwarders in connection

with a common carrier by water defined
Certain practices of forwarders in the making of harges billing for the same

and issuing a receipt for goods which purports to be a bill of lading found
to be unreasonable and unfair

Need found for registration with the Commission of forwarders

Oharles S Haight and MacDonald Deming for Joint Committee of

Foreign Freight Forwarders Associations New YorkForeign Freight
Forwarders and Brokers Association Steamship Freight Brokers

4ssociation New York Customs Brokers Association and National
Association of Foreign Freight Forwarders

PhilMancini for Acme Fast Freight Henry Lauterbach for Amer
ican Despatch Agency Arthu1 O G1 annis for Austin Baldwin Co
Inc HY11U3n IMalatzky for Bergen Shipping Service R A Oraft
for A V Berner Co Inc John Block for John Block and Company
Inc Albert E Bowen for Albert E Bowen J O Byrnes Jr for

Byrnes and Lowery Roy F Martin for Caragol Clarke Co Samuel
O Oarter for Carter Shipping Service W F MitteZsdorf for L A

Consmiller Inc KurtFrewnd for Continam Shipping Company L G
Blauvelt for Copex Company Inc H D Weiser for Draeger Ship
ping Company Inc Harry G Drew for Drew Shipping Company
Gino Alaimo for Excell Shipping Co O S Levitt for Export Trade

Shipper Gordon Rose for Foreign Freight Contractors Inc Paul F

Maguire for Gallagher andAsher Company and Franklin Forwarding
Company R A Gertzen for Gertzen Kerer Co Inc Arthur A Atka
for Gonrand Shipping Company Bart D O Brien for C S Grant and

Company Inc 11 L Greene for H L Greene E R Starr for F Mur

ray Hill and Company Inc MU1ray lVeinstock for Independent For

warding and Carloading Company M L Golieb for International

Expediters Inc Robert E Qwirk JOM K Ownningham and John A
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Limerick for JudsonSheldon Division National Carloading Corpora
tion A O Priemer for Knickerbocker Carriers Inc Martiln L Sluuyne
for Leading Forwarders Inc R G Ballingeri for Luigi Serra Inc

Murray Weiwtock for Majestic Shipping and Forwarding Co
Oharles R Zeller for the Masiller Company T W Moody for H E
Moody and Company L lV Moritz for L W Moritz Company
Thomas J McGrath for T J McGrath and Company Prop E

Kubaneck for New York Forwarding Company M Person for Person

and Weidhorn E O Peterson and Paul M Klein for E C Peterson

M Hertele f9r Phoenix Shipping Company A D Thol1W8 for Porto

Rican Express Company Oharles Israel for Reliance Shipping Serv

ice FrankJ Nardo for Richard Shipping Corporation Al G Pritch

ard for Schmidt Pritchard Company Inc R G Ballingeri for

Serra Luigi J R Willever for Tranship Company Inc F M Melius

for Universal Transcontinental Corporation and Universal Carload

ing and Distributing Company Edwin S Weber for Webbal Service
R O Wehling for R C Wehling and Company John J Galgano for

Werckle Galgano Harvey H Watkiw tor Young and Glenn Inc

Wilbur LaRoe Jr LeanderIShelley Frederick E Brown Arthur

L Winn Jr Samuel H M oe1l1UJlJl L W Byrne and W L Thornton

Jr for Port ofNew York Authority H W Browne and J W Nobel

for National Export Traffic League interveners

A o Welsh for Brooklyn Chamber ofCommerce
W O Rossman for Steamship Freight Brokers Association

David R Bookstaver and William W Kapell for the Office ofPrice

Administration

Allan Briggs Maurice A Krisel and Frank J Gillis for the Com
mission

REPORT OF THE CoMMISSION

CODDAmE Oommissioner

Exceptions were filed to the report proposed by the examiners and
the matter was argued orally Our conclusions in the main agree
with those of the examiners Commissioner McKeough s concur ence

in part is attached hereto

This investigation was instituted by the Commission pursuant to its

order of August 21 1942 which alleges that respondent Foreign
Freight Contractors Inc in con ection with the receiving handling
storing or delivering ofcargo and freight in foreign commerce issues

contracts under the guise of bills of lading although not a carrier

purports to establish freight rates and engages in other acts and

practices with respect to contracts it makes with shippers and the
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method of assessing and collecting its charges in violation of section

17 of the Shipping Act 1916 as amended The order states that the

public interestrequires a general inquiry to determine the extent of the

existence of such practices among all other forwarders in the port of

New York subject to the Act and the lawfulness of such practices
under section 17 thereof with the view toward making such order or

taking such other action as may be warranted by the record The

order as amended names as respondents some 320 forwarders located
at the port of New Yor1and recites that they carryon thebusiness of

forwarding in foreign commerce and that each of them is an other

person subject to this Act within the meaning of that phrase as used

in sections 1 and 17 of the Act 1

Prior to hearing a questionnaire regarding their general practices
and activities was sent to respondents The verified answers to the

questionnaire were incorporated in the record at the initial hearing
in New York Thereafter the hearing was adjourned to enable the

Commission through an order issued pursuant to section 21 of the

Act to obtain additional information concerning actual forwarding
transactions Before the time expired within which this informa

tion was to be furnished certain respondents instituted court pro

ceedings to enjoin the order of investigation and the section 21 order

In A7neriean Union Transport v United States 55 F Supp 682 the

court enjoined the section 21 order holding that the Commission had

no jurisdiction over respondents This ruling was reversed by the

Supreme Court of the United States in United States v A7nerWan

Union Transport 327 U S 437 Hearings were subsequently re

sumed in New York and Chicago Illinois

A forwarder in foreign commerce in many instances furnishes a

necessary link in preparing shipments for export These services are

diverse in character and may vary as to almost every shipment
2

1 Section 1 reads The term other person subject to this act means any person not

included in the term common carrier by water carrying on the business of forwarding or

furnishing wharfage dock warehouse or other terminal facilities in connection with a

common carrier by water

Section 17 provides in relevant part Every such carrier and every other person subject

to this act shall establish observe and enfvrce just and reasonable regulations and prac

tices relating to or connected with the receiving handling storing or delivering of

property Whenever the board finds that any such regulation or practice is unjust or

unreasonable it may determine prescribe and order enforced a just and reasonable regu

lation or practice
2More specifically forwarders perform on occasion the following services Examine

instructions and documents received from shippers order cargo to port prepare export

declaration book cargo space prepare and process delivery order and dock receipt

prepare instructions to truckman or lighterman and arrange for or furnish such facilities

prepare and process ocean bill of lading prepare consular documents and arrange for

their certification in the language of the country to which the goods are shipped arrange

for or furnish warehouse storage when necessary arrange for insurance when so in

structed clear shipment In accordance with United States Government regulations pre
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Some exporter s and shippers maintain their own exporting depart
ments and perform all steps necessary to secure transportation by
water and delivery of the goods in the foreign country These are

not forwarders because it is only when such activities are for and
on behalf of the shipper or consignee in return for a consider tion
money or otherwise that they constitute forwarding subject to our

jurisdiction Common carriers by water in some instances offer for
warder service but they have not shown any desire for such business
and charge rates which are generally below those of regular for
warders but which have not been shown to be non compEmsatory
Their charges are published in tariff form some as minimum charges
and others as specific itemized rates

Forwarders may and ili a great many instances do engage n busi
nesses other than forwarding such as commission merchants resident

buyers for foreign purchasers manufacturers agents and traders

They mayor may not have a financial interest in the shipment This

diversity of activity creates uncertainty as to the actual legal status
of the forwarder the legal relationship between the forwarder and

shipper and between the forwarder nd the carrier This uncer
tainty undoubtedly has given rise to many of the practices against
which complaints were made

The broad scope of the order of investigation together with the

implications of the decision in United States v American Union
Transport supra induced at the hearings not only the expression
of much shipper dissatisfaction but a presentation of the problems
of the forwarding industry as well Witnesses included individual

shippers representatives of the National Export Traffic League the
PortofNew York Authority National Industrial Traffic League and
members of the Joint Committee of Foreign Freight Forwarders As
sociations 3

Oomplaints Specific complaints were made against the absence
of clearness and uniformity in classification of service lack of speci
ficat ori of charges for services padding of bins lack of professional
pare advice notices of shipments sending copies to bank shipper orconsignee as required
send completed documents to shipper bank or consignee as directed and advance neces

sary funds in connection with the foregoing
Also they provide superviSion in the coordination of services rendered to shipment from

origin to vessel render special service on unusual shipments or when difficulties in transit
arise and give expert advice to exporters as regards letters of credit licenses inspection etc

3 The Port Authority stated its interest as follows 1 to suggest regUlations which
would control unjust or unreasonable practices or unreasonably discriminatory charges

2 to urge that any regulations be uniform at all ports and 3 to urge that any regula
tions be not unduly burdensome to our foreign commerce

The Joint Committee represents New York Foreign Freight Forwarders and Brokers

Association Steamship Freight Brokers Association New York Customs Brokers Associa
tion and National Association of Foreign Freight Forwarders
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lesponsibility and instances of dishonesty in overcharging on ocean

freight Much of this is attributed by the Port of N ew York Authority
to the fog which surrounds the industry soine of whose members

carry their office in their hats and lack experience and responsibility
necessary to the efficient performance of forwarding functions

The most persistent complaints r sult from lump sum billing for
such access rial services as trucking insurance and warehousing
Although shippers conceded that forwarders should charge for these
services they stated that this manner ofbilling leads to the suspicion
ofpadding For instance where there is a single charge for Marine

W R Insurance and Services there is no speci
fication or what constitutes service which is typed on the printed
invoice or the cost thereof nor is it possibJe to discover the charge
for insurance Another item for Storage Demurrage Lighterage
does not indicate the amount of the charges for the respective sub

jects Individual shippers do not know whether they pay for the
use of the whole truck or share the charges with other shippers whose

goods are carted at the same time
Instances were given by shipper of what they considered flagrant

padding of the forwarder s bill for service the nlisrepresentation
that insurance had been placed the collection and use of shipper funds

60 to 90 d ys before t4ey are remitted the wide discrepancy in the

charges assessed by forwarders at different ports the differences in
the charges of the same forwarder for the same description of service
at New York and the issuance by the forwarder of a receipt which

purports to be a bill of lading The existence of irregularities was

admitted by some of the forwarders
In some cases shipments of various exporters are consolidated by

the forwarder and sent forward in his name on one bill of lading to

his correspondent or agent abroad The forwarder s charge is gen
erally 50 percent of the saving to the individual shipper over the

minimum charge oil his shipment There was criticisnl against one

forwarder in this connection that although the ocean freight was

properly apportioned the fullcharge for consular invoice was made on

each shipment The forwarder contends however that the rate was

agreed upon by the consignee
Ifthe forwarder is not in the trucking busines he may have a con

tract with a trucking firm to do all his work or may hire a truck for

the specific transaction The forwarder prepares the delivery orders
locates the freight and traces it for delivery when necessary and ad

vances charges for account of the shipper Special services are

given to perishables and other unusual shipments Services are billed
in various ways some forwarders add a percentage to the actual
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charges usually 10 percent or a flat fee of 25 cents or more others

bill actual charges and are compensated by a commission from the

trucking company and still others who have their own trucking
facilities charge on a contract basis

In arranging insurance the forwarder must ascertain the age and

flag ofthe vessel consider theplace fstowage of the goods determine

roper coverage and kind of insurance and in some instances prose

cute and settle claims for the account of the shipper Forwarders

having an open policy receive no commission from the insurance com

pany but add approximately 25 cents on each 100 of insurance or 10

lercent to the premium for preparing insurance certificate advancing
the premium and handling claims Other forwarders bill actual

charges and are compensated by brokerage from the insurance

eompany

Warehousing is necessary when goods arrive at port too soon or too

late for a sailing or where the shipper has failed to send documents

on time or where shipments are to be consolidated Forwarders who

arrange for this service may add a fee to the storage cost or bill actual
cost and receive a commission from the warehouse company Some
forwarders are financially interested in warehouses and perform the

ervice on a contract basis

Some of the practices objected to arose through the willingness of

foreign commission merchants who may control the routing to have

the charges padded So that their commission based upon a percentage
of the cost could be increased Shippers who made these complaints
can prevent repetition of the padding by selling C I F or C F

CONCLUSIONS

The opinion of the Supreme Court in U S v American Union

Transport 8up1 a leaves no doubt as to our power to prescribe reason

able regulation s designed to remedy any unreasonable practices shown
of record herein In reviewing the regulatory scheme and policy of

the Shipping Act 1916 the court pointed out that forwarders are in

a position to enter into agreements with carriers which may be con

trary to the policy of section 15 of the Act and to commit or induce

discriminations forbidden by section 16 They are intimately con

nected with tl e receiving handling storing and delivering of prop

erty the practices as to which nlust be just and reasonable under

section 17 and they have access to confidential shipping information

the disclosure of whish is forbidden by section 20 See also Oali

fornia v United States 320 U S 577
3 U S M C
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We are of the opinion that any person carrying on the business of

dispatching shipments by ocean going vessels in foreign commerce

and domestic commerce with or between our territories and posses

sions and of handling the formalities incident thereto is a forwarder
within the provisions of the Shipping Act 1916

This definition includes manufacturers exporters export traders

manufacturers agents resident buyers and corpmission merchants if

they do not ship in their own name and if they charge a fee for for

warding services 1erely because one offering a forwarding service

i engaged in other businesses does not remove him from our jurisdic
tion Such definition does not include the foregoing persons however

if they ship in their own name even though a forwarding fee is

charged directly or is concealed in the price of the goods Admittedly
in the latter instance they might be competitive with regular for

warders but that is not the test The statute applies to persons

carrying on the business of forwarding Persons who merely per
form forwarding on their own behalf can not be regarded as carrying
on a forwarding business Moreover a shipper who performs his

own forwarding though he passes the cost on to the buyer needs no

protection The record demonstrates however that shippers who

do not forward their own shipments but rely through choice or neces

ity upon professional forwarders do need a measure of protection
This is true particularly in reference to shippers located tar from

ports through which their cargoes are sh pped
Vhile it is evident that many of the irregularities complained of

have been practiced by a comparative few it is also evident that
temptations arising from keen competition coupled with the lack of

any regulation of the industry have caused many forwarders to en

gagein practices which are unjust and unreasonable and detrimental
to commerce

The most common abuses arise from the forwarders methods of

billing the failure to specify clearly and state separately all service

charges and to segregat them from actual out of pocket costs for ac

cessorial services Weare not convinced by the argument that segre
gation of charges would upset the foreign consignee and thus prove
injurious to our foreign trade It would seem that the more logical
reason why some forwarders do not segregate their charges is thatsince
the business is highly competitive the presentmethod ofbilling affords

more leeway in bidding Certain service charges can be made to ap
pear nominal while the profit is concealed in such items as trucking
insurance and warehousing This practice is unjust and unreason

able Itemization of charges and exact disclosure of outlays for
3 U S M C
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which reimbursement is sought should be made either prior to the

shipment or thereafter in an appropriately detailed invoice

During the course of the hearing and in briefs the suggestion was

nlade that forwarders act as independent contractors The only sig
nificance that can be attached to this claim is that once the charges
are agreed upon any ground for complaint as to the reasonableness

thereof either from the shipper or forwarder is removed In U S

v A11wrican Union Tramport supra the court said p 443 By
engaging in these many activities of the forwarding business inde

pendent forwarders and particularly the appellees 4 act as agents

of the shipper Emphasis supplied But for regulatory purposes

it is immaterial whether the forwarder acts as agent or independent
contractor Vhat he does determines his status and the resultant

obligations under regulatory statutes United States v Oalifornia
297 U S 175 Vhether a forwarder is an agent or an independent
contractor he is in either case precluded by the equality provision of

section 16 of the Shipping Act from unduly or unreasonably prefer
ring or discriminating against any person for whom he performs for

warding service Oont1 act Rates Port of Redwood Oity 2 U S M

C 727 It is realized of course that the services of forwarders are

specialized and varied However the record indicates a possibility of

discriminatory treatment resulting from the great variety of methods

upon which charges are based

The evidence shows instanGes of a forwarder who at the same place
but under a different name transacts business as a shipper simul

taneously collecting brokerage under anoth r name as a forwarder of

his own shipments Brokerage paid to a shipper on his own ship
nlents constitutes a rebate in violation of section 16 of the Shipping
Act and this is true notwithstanding that the shipper may also be a

forwarder and may purport to receive the brokerage money in his

forwarder capacity Similarly a forwarder who has any beneficial

interest in a shipment and accepts brokerage thereon is equal y guilty
ofaccepting a rebate in violationof section 16

One effective way of controlling abuses disclosed by the present rec

ord would be through legislation providing a system of licerising
similar to that applied to custom brokers In the absence of such

legislation it is essential that we require all forwarders to register
with the Commission since a program of regulation undertaken with

out means of identifying the members of the industry would be largely
ineffective The Port Authority representatives ol forwarders and

shippers and Commission counsel concede the necessity for registra

1
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4 The appellees were those respondents who contested the Commission s jurisdiction
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tion with us of all forwarders A requirement for registration will be

a step in the right direction and will give us an opportunity to decide

further as to the need for licensing legislation
We find

1 that there is need for the registration of all forwarders

2 that it is an unreasonable practice in violation of section 17 of

the Shipping Act 1916 for a forwarder in submitting invoices for

services or reimbursement of advances in connection with the for

warding of any shipment for export
a to fail to disclose accurately and separately all amounts ad

vanced or contracted for or on behalf of the shipper or consignee or

b to fail to itemize all service charges unless such forwarder

and shipper or consignee shall have agreed in advance as to the charges
and method of billing and reference to said agreement is made in
the statement presented

3 that the issuance of a receipt for cargo by a forwarder which

purports to be a b ll of lading is an unreasonable practice in violation
of section 17 of the Shipping Act 1916

Proposed registration of all forwarders in the United States in

cluding respondents and rules and regulations relating to their

practices and relations with shippers and consignees will be published
in the Federal Register and interested persons will be invited to sub
mit written views thereon

UNITED STATES MARITIME COMMISSION

WASHINGTON

IN THE MATTER OF FoRWARDERS ENGAGED IN THE EXPORT TRADE OF THE

UNITED STATES

NOTICE OF PROPOSED RUTE MAKING

Notice is hereby given that in accordance with the provisions of section 17
of the Shipping Act 1916 section 204 of the Merchant Marine Act 1936 and
section 4 of the Administrative Procedure Act the United States Maritime Com

mission has under consideration proposed rules and regulations relating to

persons engaged in the business of forwarding property by ocean going vessels
in the foreign commerce of the United States or in domestic commerce with

or between the territories or possessions of the United States

The purpose of the proposed rules is to effectuate the registration of for
warders and to eiiminate certain unjust and unreasonable practices in the
forwarding industry

All persons interested in the proposed rules and regulations hereinbelow

set out may file with the Secretary of the Commission Commerce Building
Washington 25 D C within sixty 60 days of the publication of this notice

in th Federal Register written views and suggestions thereon The proposed
rules are as follows
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I Dettnition of a Forwarder

1 1 For the purpose of these rules and regulations a forwarder is any person

engaged in the business of dispatching shipments on behalf of other persons by
oceangoing vessels in foreign commerce or indomestic commerce vith or between

the territories or possessions of theUnited States and of handling the formalities

incident thereto

II Regist1 ation with the Oommission

2 1 All persons who engage in the business of forwarding shall register with

the Commission such registration to be in addition to any registration under

the Commission s General Order No 70

2 2 All persons who are engaged in the business of forwarding on the effective
date of these regulations shall regist r with the Commission thirty days after

such date

2 3 All persons who are not engaged in the business of forwarding on the

effective date of these regulations but who engage therein after such date shali
register with the Commission before engaging insaid business

2 4 For good cause shown the Commission upon request of the registrant
may extend the time for registration

2 5 Each registmnt shall furnish to the Commission a statement on a form

to be supplied by the Commission giving full information with respect to a

the registrant s name and the address of its principal and branch offices b

lorm of organization and place of incorpor tion if a corporation c names

and citizenship of officers and principal stockholders proprietors or partners

as the case may be d the extent of the holdings of each stockholder e

statement as to whether forwarding business is a subsidiary of any other business

and if so the name and description thereof f names and addresses of agents
affiliates and subsidiaries and g statement of businesses other than that

of forwarding inwhich engaged either directly or through affiliates

2 6 Each forwarder who has filed the required information will receive from

the Commission a registration number which thereafter shall be set forth on

his letterheads invoices advertising and all other ckcuments relating to his

forwarding business Vse of the registration number in any way other than

to indicate the mere fact of registration with the Commission is prohibited

III Regulations

3 1 All forwarders shall use invoices or other forms of billing which state

separately and specifically as to each shipment
a the amount of ocean freight assessed by thecarrier
b theamount of consular fees paid to consular authorities

c the amount of insurancepremiums actually disbursed for insurance bought
in the name of the shipper or consignee

d the amount charged for each accessorial service performed in connection

with the shipment
e other charges

3 2 In the case of consolidated shipments the invoice or ot er form of billing

concerning each shipment shall state the minimum ocean frelght and consular

fees that would have been payable on each shipment if shipped separately and

the amounts actually charged for these items by the forwarder on theshipment
in question
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3 3 All special contracts between forwarders and shippers or consignees shall

be reduced to writing signed by theparties and a copy maintained in the files
of the forwarder for submission to the Commission upon request

34 To the extent that special contracts are entered into by forwarders with

individual shippers or consignees similar contracts shall be open to all shippers
and consignees similarly situated and they shall be advised as to the terms under

which the contracts are available

3 5 In the case of special contracts where the parties bave agreed in advance
as to the charges forservices in connection with the forwarding of a shipment
the invoice or other form of billing shall refer to theagreement and the charges
need not be itemized

3 6 Forwarder s receipts for cargo shall be clearly identified as such and

sball not be in a orm purporting to be a bill of lading
3 7 No forwarder after the date on which he is required to register sball

demand or accept brokerage from steamship companies unless and until such for

warder bas applied for a registration number from the United States Maritime

Commission pursuant to these regulations

IV Effeotive Date and Applioability of Regulations

41 These proposed regulations shall be published in tbe Federal Register and

shall become effective sixty 60 days after such publication

McIUOUGH Oommissioner concurring in part
I concur in the majority s definition of forwarders except for the

blanket exclusion of common carriers

The majority states that its definition of forwarders includes

manufacturers exporters export traders manufacturer s agents resident buyers
and commission merchants if tbey do not ship in their own name and if tbey

charge a fee for forwarding services

Earlier in the body of the majority decision the following finding
although not so labeled appears

Common carriers by water in some instances offer forwarder service but they
bave notsbown any desire forsuch business and charge rates which aregenerally
below those of regular forwarders but which have not been shown to be non

compensatory Charges arepublished in tariff form some as minimum charges
and otbers as specific itemized rates

The question of carriers desire for such business can hardly affect

their legal status as long as they do offer forwarder service Nor can

the fact that carriers charge rates for forwarding service which are

generally below those of regular forwarders justify special treatment

of common carriers when offering orwarding service to the contrary
the practice of certain steamship companies to perform forwarding
services for the public at cut rates may well be orie of the reasons

why regular forwarders fIDd themselves pressed a we have found

to hide service charges in lump sum billing or in the padding ofbills
for accessorial services
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Ican see no grounds for exemption from regulation as forwarders in

the fact that common carriers may not offer alllhe services customarily
offered by forwarders or that they offer forwarding services only as an

unimportant sideline The same after all can be said of many of

the businesses which the majority has decided to include in its
definition

N either publication of some common carriers forwarding charges
in their tariffs nor the definition of other person subject to thisAct

in Section 1 of the Shipping Act 1916 any person not included in

the term common carrier by water carrying on the business of for

warding in connection with a common carrier by water

justify exempting common carriers carrying on the business of for

warding from such standards as we determine should be established

for and followed by those carrying on the business of forwarding
Such exemption is as alien to the broad regulatory policy of the

1916 Act and the intent of its framers as if we were to exempt com

mon carriers who also furnish wharfage dock or other terminal

facilities from standards applied by us to independent or affiliated

persons furnishing the same facilities C mgress as is clear from

the legislative history of the Act wanted to make sure that certain

of the provisions of the Act apply not only to actual transportation
but to certain accessorial services as well As these are frequently
furnished by persons other than common carriers Congress provided
for a separate category of other person subject to this Act Now

for us however to apply the provisions of the Act o other persons

yet not to the common carriers themselves when they perform the same

functions would not only bring about a most incongruous result but

in addition would mean charging the Congress vith setting up a

double standard without any apparent justification orpurpose what

soever Irefuse to so charge the Congress
Accordingly finding it necessary to regulate the business of for

warding in connection with a common carrier by water for hire we

should regulate everybody carrying on this business lest we lay our

selves open to the accusation of playing favorites

Iam unab e to cOncur in the majority s finding
3 that the issuance of a receipt for cargo by a forwarder VIhich purports

to be a bill of lading is an unreasonable practice in violation of section

17 of the Shipping Act 1916

This finding is unsupported in the body of the majority s decision

by any argumentation eXplanation or discussion and therefore ap

pears arbitrary and capricious The finding is believed to be based

upon a single case not referred to or discussed in the majority s de
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Clslon There is no indication that that particular complaint and the

damage complained ofwould have been avoided had the document in

question been identified as a cargo receipt rather than a bill of lading
Moreover due to absence of definitions indefiniteness in language and

lack of supporting discussion the finding leaves it open to conjecture
whether we condemn as an unreasonable practice the issuance of a

real bill of lading by a forwarder or the issuance of a cargo receipt
which purports to be and actually is a bill of lading or only the

issuance of a receipt for cargo which purports to be but actually is

not a bill of lading
Iconcur with another finding made in the body of the majority s

decision but omitted in my opinion erroneously from its formal find

ings Although Docket 621 is primarily an investigation into the

practices of forwarders in their relations with shippers and consign
ees and although it may be held therefore that matters involving the

relations between forwarders and common carriers by water are ex

traneous to the issues nevertheless we found and the majority reports
evidence of a forwarder who collected brokerage from a common car

riel on shipments in which the forwarder had a financial interest as

shipper The majority concludes that

Brokerage paid to a shipper on his own shipments constitutes a rebate in

violation of section 16 of the Shipping Act Similarly a forwarder

who has any beneficial interest in a shipment and accepts brokerage thereon

is equally guilty of acceptinga rebate in violation of section 16

Iagree but having determined that a certain practice constitutes
a rebate in violation of Section 16 Ibelieve that we should have in

cluded such determination among our formal findings as well as a

prohibition of that practice among the proposed rules and regulations
or if we find that we may not do so because the proceeding was one

solely under Section 17 of the Act the discussion of this matter falling
under Section 16 should have been omitted from our report entirely
I am not at tbis time concurring in the proposed rules and regu

lations as we are inviting interested persons to submit to us their
views on these proposed rules and regulations which in no case will
become effective except after 60 days from their publication in the
Federal Register Questions relating to the effectiveness of some of
the proposed rules and regulations and to the practicability of others

can be better resolved when the comments of interested persons will
have been received

3 U S M C
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ORDFJR

At a Session of the UNITED STATES MARITIME COMMIS

SION held at its office in Washington D C on the 17th day of

November A D 1949

No 621

PORT OF NEW YORK FREIGHT FORWARDER INVESTIGATION

This proceeding having been instituted by tbe Commission on its

own motion and having been duly heard and submitted by tbe par
ties and full investigation of the matters a d things involved having
been had and the Commission on the date hereof having made and

entered of record a report containing its conclusions and decision

thereon which report is hereby referred to and made a part hereof

and provision having been made therein for the registration of all

forwarders including respondents and for the consideration of rules

and regulations relating to their practices and relations with shippers
and consignees
It is ordered That this proceeding be dismissed

By the Commission

SEAL Sgd R L MaDoNALD

Assistant Secretary
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REPORT OF COMMISSION

CODDAlRE Oommissioner

In Agreement No 7790 2 U S M C 775 we found among other

things that a provision in the proposed agreement prohibiting pay
ment of brokerage by members of the conference was inconsistent
with the Bland Forwarding Act 56 Stat 171 and that the agreement
would not be approved unless the prohibition was eliminated Re

spondents therein disputed our finding and continued to function
under their then existing Agreement No 57 and the rules adopted
thereunder which contained a similar prohibition Other confer
ences operating with similar prohi itions likewise challenged our find

ing On the other hand freight forwarders and others called upon
us to issue rules requiring the payment ofbrokerage

Weinstituted the present proceeding upon our own motion pursuant
to sections 15 16 17 18 21 22 and 23 of the Shipping Act 1916 here
inafter called the Act and section 4 of the Administrative Procedure
Act for the purpose of inquiring into and of taking appropriate action

concerning the payment or non payment of brokerage by carriers
and conference agreements regulations arrangements and practices
relative thereto The scope of the order of investigation is as follows

ORDERED that the Commission institute public hearings with respect to the

payment and non payment of brokerage by carriers supject to its jurisdiction
and that at such hearings evidence be received as to whether conference agree
ments and regulations adopted thereunder prohibiting th payment of brokerage
are contrary to law or unjustly discriminatory or unfair as between carriers

Shippers importers exporters or ports or detrimental to the commerce of the
United States and it is further

ORDERED that respondent show cause before the Commission why conference
agreements including regulations understandings and other arrangements to

which respondents or any of them are parties which prohibit the payment of

brokerage should not be isapproved

Public hearings were held at San Francisco California and New
York New York

The examiners found that provisions prohibiting the payment of

brokerage were detrimental to the commerce of the United States
nnder section 15 and an unreasonable practice under section 18 of the
Act Exceptions were filed to the examiners report and the matter

was argued orally Our conclUSIons do not differ materially from
those recommended by the examiners Commissioner McKeough s

concurrence in part is attached hereto

Respondents are steamship conferences and their common carrier
members the conferences being shown in Appendix A attached hereto
and made a part hereof They prohibit the payment of brokerage
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in whole or in part through their conference agreements rules and

regulations or tariff provisions N umerous org nizations of for

warders individual members thereof and shippers intervened

The order as originally issued included as respondents certain

steamship conferences engaged exclusively in the domestic trade

Upon motion made at the oral argument upon exceptions and pur
suant to agreement and stipulation by and between the parties the

proceeding was limited solely to conferences of common carriers by
water in foreign commerce thereby eliminating without prejudice
those respondents engaged exclusively in the domestic trade

The Act does not define brokerage and is silent as to any requir
ment regarding payment of brokerage In Agreement No 7790

supra however we said that brokerage is compensation for securing
cargo for the ship Itis compensation paid by common carriers by
water to brokers including forwarders and is generally measured in

amounts equal to fixed percentages of gross revenues collected by the

carriers from shippers who have employed the brokers or forwarders

The Act also fails to describe persons carrying on the business of

forwarding As used in this report the term forwarder means any

person employed by shipPers ot consignees to dispatch shipments by
ocean steamships and to take care of formalities incident thereto

The practice of paying brokerage in world trade dates back more

than 100 years but there is no general uniformity among carriers in

observing the practice Most conferences serving the Pacific coast

have limited or prohibited their members from paying brokerage
while most conferences serving the Atlantic and Gulf coasts allow

their members to pay brokerage up to a maximum of 11Jt percent of

the freight revenue Some carriers including certain of the respond
ents have membership in both typ s of conferences Some non

conference carriers pay brokerage of 21j2 percent or more

The members of Pacific Westbound Conference operating between

the Pacific coast of the United States and the Far East are pro
hibited by Rule 16 of the conference from paying brokerage on local

cargo The term local cargo is defined on the title page ofPacific

Westbound Conference Local Freight Tariff No 1 U as follows

The local tariff applies on traffic originating in the States of Montana Wyo
ming Utah Arizona and States west thereof and some points in Canada west

of the Saskatchewan Manitoba boundary line and alJ other traffic originating
east thereof on which overland rates may notbe applicable

The same rule provides that brokerage shall not be paid in excess of

114 percent on traffic originating in overland territory points east

of the above described geographical territory and moving on through
export bills of lading Brokerage is permitted on overland traffic
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because of the competition from carriers operating from the Atlantic
and Gulf ports to common destinations most of the latter carriers

belong to the Far East Conference which authorizes brokerage of

1 4 percent
Prior to the formation of the Pacific Vestbound Conference the

trans Pacific trade was organized into two separate conferences and
there was no prohibition against the payment of brokerage Some
of the carriers paid brokerage at varying rates and others paid none

Because of the abuses which resulted an official orthe United States
Shipping Board the Commission s predecessor advised the confer
ence to adopt a prohibition against the payment ofbrokerage on local

cargo Such a prohibition was incorporated in Agreement No 57
which was approved June 26 1923

PacificiStraits Conference and PacificjNetherlands East Indies
Conference embrace geographical territories contiguous to that of
Pacific Westbound Conference and observe the same brokerage prac
tices with respect to local and overland cargoes although prior to
December 31 and April 9 1936 respectively there were no prohibi
tions against paying brokerage except on petroleum and petroleum
products

All other Pacific coast respondents appear to have prohibited the

payment of brokerage since their formation except Pacific Coast
Australasian Traffic Bureau which between July 9 1935 and Febru

ary 17 1947 allowed brokerage of 114 pe cent on overland cargo
AII Atlantic and Gulf coast respondents serving Caribbean Sea

Mexican and Qentral American areas prohibit the payment ofbroker

age on all cargo whereas carriers operating from the same Atlantic
and Gulf ports to all other destinations generally allow the payment
of brokerage

Pacific Coast European Conference and its members are not re

spondents but appeared and offered evidence The agreement of that
conference contains no prohibition against brokerage which the
members pay on all traffic with certain exceptions of no relevance
herein Brokerage is limited to 114 percent and applies on cargo

originating locally as well as in the interior and has been paid since

before the opening of the Panama Canal Payment is permitted
only to forwarders who are on record with the conference and who
have filed authorizations from their clientele

Forwarding activities have developed American commerce The

mainten nce by forwarders of offices in foreign countries has resulted

in direct contact between United States shippers and foreign pur
chasers thus securing new business and increasing the volume of trade

The studies which many forwarders make of statistical data trends
3 U S M C
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of trade market conditions and the dissemination thereof to foreign
purchasers and to United States shippers also tend to develop trade

COJlsolidation of small shipments with the saving of overhead costs

of shippers enables them to reach foreign markets which would

otherwise be precluded because of high minimum charges by carriers

Consolidation can also save consular fees and thus improve the ex

porters competitive position with foreign exporters to the common

market Moreover forwarders make a valuable contribution to our

foreign trade through their function of relieving the large number of

small or occasional exporters from many details and formalities con

nected with export shipments Simplification of export trading pro
motes and develops foreign trade

The lack of complaints by shippers public officials or others in

terested in water transportation against the prohibition of the pay
ment ofbrokerage is not significant on the question of the effect of the

practice upon the commerce or the United States The forwarding
industry is an integral part or the commerce of the United States

is employed by a great number of export shippers and is therefore

an indispensable link between those shippers and carriers For

warders often receive payments from both the shipper and the carrier

where payment by the latter is not forbidden by agreement among

carriers The forwarder receives the shipment performs whatever

is necessary to prepare it for transportation secures space prepares
documents and does such other things as are required all on behalf

of the shipper The forwarder develops business and directs par
ticular shipments to the carrier all to the advantage of the carrier

Forwarders generally patronize those lines which pay brokerage so

long as the interestof the shipper is not jeopardized
The contention that forwarders perform services only for shippers

and that there is no consideration for the payment of brokerage by
the carriers is not convincing The very fact that carriers fear that

the removal of the ban against the payment of brokerage will result

in all carriers being compelled to pay it because of the competition
which will ensue is persuasive of the fact that forwarders do have the

power to and do direct in many cases cargo to the carrier which pays

them Testimony that the volume of cargo movement has increased

in spite of no brokerage payments is not conclusive that the payment
of brokerage might not have produced a greater volume The for

warder can and does at times increase the movement of cargo when

otherWIse it might be slack and the receipt of brokerage is an in

centive to create new business as well as to seek to divert cargo from

one carrier to another Fu thermorecarriers derive benefit from the
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activities of forwarders in directing traffic to them even when the

carriers nlaintain their own soliciting staffs

While itmight be possible for carriers to provide necessary services

for shippers and in some instances they do so it is not any part of the

carrier s transportation function The services performed by for

warders relieve carriers who otherwise might have to perform them

in order to retain their customers but this fact does not mean that
those services are performed at the request of and for the carriers
A forwarder who simplifies export procedure by combination of

several documents into one relieves carriers of their duty of providing
those documents but here again the service is primarily for the

shippers and the carrier s benefit is inCidental
Brokerage is the major portion of most forwarders income and

even on the Pacific coast it amounts to 70 or 80 percent of the total

revenue although it is paid only by the Pacific Coast European Con
ference On the Atlantic coast brokerage ranges from 15 to 90 per
cent of the forwarders total earnIngs There are approximately 64
forwarders on the Pacific coast where the volume of business is small

compared with that handled by Atlantic coast forwarders At New
york alone it is estimated that there are over 400 forwarders employ
ing upwa d of 10 000 persons One forwarder at New Yorlr handles
from 7 500 to 11 000 sets of bills of lading per month About 70

percent of the total volume of the Atlantic coast business originates
west of the Allegheny 1ountains while on the Pacific coast most of

the tonnage originates at seaboard The numerical majority of ex

porters employing forwarders are shippers ofpackage freight in com

paratively small quantities
The contention that a ban on the payment of brokerage results in

discriminations in violation of sections 15 and 17 of the Act is not

supported by the evidence The payment of brokerage by the carrier

is not a payment to a shipper nor does the shipper in any way benefit

from the payment The Act contains no mention of forwarders or

brokers as a group to be protected tronlllndue or unjust discrimina
tions American Union Trawport Inc v Italian Line 2 U SM C
553 Forwarders when earning and collectiIg brokerage are doing
so in return for services to the carrier a position analogous to em

ployees of the carrier Furthermore the mere fact that a carrier may
pay brokerage to a forwarder in connection with the transportation of

a commodity from the Atlantic coast to the Far East and not pay
either another or the same forwarder brokerage in connection with
the transportation of a like commodity from the Pacific coast to the

same destination is not unlawful discrimination under the Act
a u S M C
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A reappraisal of our decision in Agreement No 7790 supra that

provisions forbidding the payment ofbrokerage are inconsistent with

the Bland Forwarding Act is warranted in view of the more com

plete record developed in the present pr ceeding The pertinent pro

visions of that Act are as follows 56 Stat 171

a The Commission is hereby authorized and directed through such ad

ministrative measu res agreements withother Federal departments and agencies

contacts with individuals or private business concerns or other arrangements

as it may deem to be necessary or appropriate in the public interest to co

ordinate the functions and facilities of public and private agencies enga ed in

the forwarding and similar servicing of water borne export and import foreign
commerc of the United States for the efficient prosecution of the war the

ma ntenance and development of present and postwar foreign trade and the

preservation of forwarding facilities and services for the postwar restoration

of foreign commerce As used herein the terin water borne export and import

foreign commerce of the United States shall be deemed to include export ship

ments from the Government of the Unit d States to the governments of nations

whose defense is deemed by the President to be vital to the defense of theUnited

States under the authority of the Act of March 11 1941 Public Law 11 Seventy

seventh Congress

The Bland Act is a recognition by Congress of the value of the for

warding industry and of its desire to preserve it as an instrument of

commerce The statute does not frown upon or even mention existing
agreements and practices for the payment of brokerage nor does it

lay down any rule to be observed by carriers acting individually or

pursuant to agreements among them Things done by carriers there

fore can hardly be construed as within the purview of that Act

Accordingly we modify the grounds of disapproval of the agreement
in Agreement No 7790 supra

Motions were made to dismiss this proceeding for lack of jurisdic
tion over the subject matter based upon two contentions First that

if brokerage is not compensation for services rendered by forwarIers
under circumstances creating an obligation to pay the Commission

may not require payment nor 90ndemn an agreement prohibiting
brokerage since it cannot require payment of gratuities by carriers

and second if what the forwarders do constitutes services to the car

rier on a remunerative basis the Commission has not been granted any

authority over the compensation paid by carriers to their agents or

employees As we have already found hereinbefore that forwarders

do perform services for carriers it cannot be said that brokerage is

gratuitous The second contention is irrelevant in that we are not

undertaking to pass upon the reasonableness of any payment nor are

we undertaking to es ablish any definite level ofpayment The agree

ments under investigation are all subject to our review to determine
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whether the provisions thereof result in detriment to the commerce

of the Un ted States in any discriminations enumerated in section 15

or in any violations of theAct The motions for dismissal are denied

We find that concerted prohibition against the payment of broker

age results in detriment to the commerce of the United States in that
it has had and will have a serious effect upon the forwarding industry
We are not impressed with the argument that removal of the ban
against the payment of brokerage necessarily will result in increases
in rates Respondents should remove all such prohibitions whether
contained in their basic conference agreements the rules and regula
tions of their tariffs or both

Nothing herein is to be construed as a directive that individual
carriers must pay brokerage nor as any limitation as to the amount

of brokerage that may be paid by such individual carriers provided
the payments do not result in violations of applicable statutes A
carrier should be free within limits to pay brokerage or not as its
individual managerial discretion dictates Nor is anything herein

be construed as a prohibition against carriers acting under a con

ference agreement from establishing all reasonable rules or regula
tions which will prevent the payment of brokeragunder circum
stances which would violate the Act or as prohibition against
such carriers from placing limitations upon the amounts which they
may pay On the other hand as we have found that a prohibition
against any payment of brokerage results in detriment to the com

merce of the United States we believe that any limitation below 114
percent of the freight involved which is the amount generally paid
by carriers in the various trades over a period of years would cir
cumvent our finding and result in the detriment condemned State

of Ocdifornia et cd v United States 320 U S 577

Other contentions of respondents and arguments advanced by in

terveners have been considered but have not been specifically men

tioned as they do not affect our conclusions
No order willbe entered at the present time thus giving respondents

an opportunity to take necessary steps to accomplish the removal of
the prohibitions condemned

APPENDIX A
RESPONDENTS

Atlantic and Gulfawaii Conference
United States Atlantic and Gulf Puerto Rico Conference
The Pacific CoastPuerto Rican Conference
Southeastern Alaska Freight Conference

Pacific Coast Australasian Tariff Bureau
Pacific Westbound Conference
Atlantic and GulfWest Coast or Central America and Mexico Conference
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Atlantic and Gulf Panama Canal Zone Colon and Panama City Conference
Gulf and South Atlantic Havana Steamship Conference
Havana Steamship Conference
Pacific Coast Caribbean Sea Ports Conference
U S Atlantic and Gulf Ports Jamaica D W I Steamship Conference

PacificWest Coast of South America Conference
United States Atlantic and Gulf Haiti Conference
Pacific Straits Conference
Pacific Netherlands East Indies Conference
United States Atlantic and Gulf Santo Domingo Conference
Capea Freight Conference
Pacific Lumber Carriers Association
Pacific Coast River Plate Brazil Oonference
Pacific Coast Panama Canal Freight Conference
Pacific CoastMexico Freight Conference
Santiago de Cuba Conference

MCKEOUGH Oomrruissioner concurring in part
Ijoin in the finding of the majority that conference provisions pro

hibiting the payment of brokerage are detrimental to the commerce

of the Unit d States under Section 15 of the Shipping Act 1916 in

my opinion however the majority did not go far enough when it
limited its ondemnation to brokerage prohibition by conferences and
concluded that an individual carrier should be free within limits to

pay brokerage or not as its individual managerial discretion dictates
without giving any indication of what the limits should be

Detriment to our commerce basic to the majority s condemnation
of conference rules prohibiting brokerage payments is seen in the
fact that forwarders are a v luable asset to our foreign trade both
as trade simplifiers and as trade promoters and the further fact that

brokerage normally is a major portion of their livelihood It is

quite clear from the report of the majority that it concluded that the
welfare of forwarders is essential to our foreign trade and that the
failure to receive bro erage payments is detrimental to the welfare
of forwarders and therefore detrimental to our foreign trade Yet
the majority shrank from drawing the only logical conclusion from
its own in my view correct interpretation of the evidence i e that
if non payment of brokerage is detrimental non paymentof brokerage
should be condemned Instead the majority outlawed brokerage pro
hibition by conferences only while expressly authorizingnon payment
of brokerage with its detrimental effect on our foreign trade by in
dividual carrier action

Pacific Coast forwarders testified that income from brokerag
amounts to 70 or 80 percent of their total re enue and that if the
Pacific Coast European Conference which permits brokerage pay
ments were to prohibit brokerage like other West Coast conferences
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they could not remain in business The condition which according to

this testimony has so far kept West Coast forwarders in the business

with the resulting benefit to our commerce of colirse is not the absence
of a brokerage payment prohibition on the part of a major West Coast
conference but the payment of brokerage by its members which the

Commission s majority says these members are p rfectly free to stop
paying While there are over 400 forwardersin N ew York alone
even with brokerage payment by one important West Coast confer

ence there are apparently only 64 forwarders or maybe a few more

on the entire Pacific Coast wJ1ere non payment of brokerage is prev
alent Fewer forwarders mean less competition and less service to

actual and potential exporters Thus many a manufacturer may
decide to the detriment of our foreign trade that export shipments
are too cumbersome and complicated

Our condemnation of conference prohibition of brokerage payments
may lead to the actual payment of brokerage and if so well and good
There is of course no assurance whatever of such a result nor can

the hope for or even expectation of such a result justify the failure
on our part as a regulatory agency to deal with the real issue non

payment of brokerage
Itis possible that this unexplained failure of the majority to carry

through may be due to the feeling that here is another case of what
is unlawful if done in COI ert i lawful for the individuaJ If this

legal differentiation was a factor it has not been spelled out and can

only be surmised I shall explain further on why I do not concur

in the validity ofsuch differentiation in our case

It is possible of course that the majority applied the narrowest

possible interpretation to the order of the investigation which re

quired respondents to show cause why conference agrefrJU3nts pro
hibiting the payment of brokerage should not be disapproved How
ever the opening language of the same order of investigation read
as follows

ORDERED that the Commission institute public hearings with respect to
the payment and non payment of brokerage by carriers subject to its

jurisdiction

Thus while we ordered an investigation into the substanc e the

majority has been satisfied in its findings to deal with the shadow
The majority s report lacking an explanation of the contrast be

tween its realistic economic reasoning and its something less than
realistic regulatory finding Ican think of one other possible reason

for the over cautious approach namely the motion made by respond
ents that the proceeding be dismissed for lack of jurisdiction based

upon the contention that the Commission may not require payment of
3 U S M C
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gratuities by carriers and the further contention that if what the
forwarders do constitutes services to the carrier the Commission has

no authority over the compensation paid by carriers to their agents or

employees These contentions the majority properly dismisses on the

grounds first that brokerage is not gratuitous since forwarders per
form services for carriers and second that we are not undertaking
to pass upon the reasonableness of any payment nor are we establish
ing any definite level of payment If these counter arguments are

valid as Ibelieve they are they would answer as effectively any attack

upon condemnation by us of non payment of brokerage by individual
carriers as by conference agreement

Agreements such as that of the Pacific Westbound Conference
which do not prohibit brokerage payments outright but ban it on

some cargoes while permitting it on others are not only detrimental
to the commerce ofthe United States u der Section 15 of the Shipping
Act 1916 but are also unjustly discriminatory or unfair under the
same section The majority finds no such discrimination either under

Section 15 or Section 17 because so it says brokerage is not a payment
to a 8hipper and further because the Act contains no mention of for
warders or brokers as a group to be protected from undue or unjust
discrimination This strange doctrine of vindication if not invi
tation ofdiscrimination against forwarders or brokers is possible only
through the unexplained and unjustified inclusion of the words as

a group and oversight of Section 16 First of the Act which makes
it unlawful for any common carrier by water directly or indirectly

to subject any particular person locality or description of
traffic to any undue or tlnreasonable prejudice or disadvantage in any
respect whatsoever l These prohibitions are at least synonymous
with but possibly exceed in breadth the unjust discrimination for
bidden in Section 15 As the protection of Section 16 extends to any
particu lar per80n in any respect whatsoever there can be no question
that it also extends to forwarders individually or as a group It
would be holly inconceivable of course that anybody protected by
the Act against prejudicial treatment by individual carriers should
not equally be protected against such treatment by conference agree
ment Section 15 fulfills this vital requirement by providing for

disapproval of conference agreements found to be in violation of

this Act Thus the repugnant implication of anybody being free

1The pertinent partof Section 16 reads as follows
That it shall be unlawful for any common carrier by water or other person subject to

this Act either alone orin conjunction with any other person directly or indirectly
First To make or give any undue or unreasonable preference or advantage to any

particular person locality or description of traffic in any respect whatsoever or to subject
any particular person locality or description of traffic to any undue or unreasonable
prejudlice ordisadvantage in any respect whatsoever
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game and unprotected against prejudicial treatment by conferences

fortunately is a mistaken one

The majority however not only refused to extend the protection of

Section 15 to forwarders although the evidence shows that the same

carrier pays brokerage to forwarders on the Atlantic Coast and

denies brokerage to forwarders on the Pacific Coast for shipments
of the same commodities but in addition it has failed to examine into

I the possibility ofdiscrimination even against two of the groups listed

by name in Section 15 i e exporters and ports
The conference rule adopted by some of the respondent West Coast

conferences permits andprohibits brokerage payment depending solely
on point oforigin ofshipment within the U S A

The unfairness of this rule to some exporters and some ports is

very real The majority found correctly that forwarders affect the

routing of export shipments Only an imprudent forwarder would
route export shipments the routing of which he controls for ship
ment via West Coast ports where he will receive no brokerage if he

can route them via Atlanticor Gulf Coast ports where he will be paid
brokerage While what this conference rule designates as local

cargo probably can only rarely be diverted by a forwarder for

shipment through other than West Coast ports due to excessive inland
transportation cost to such other ports forwarders not only affect the

routing of export shipments upon the source of which they have no

influence but as the majority correctly finds through their foreign
contacts get new business which they are able to place with exporters
of their choosing The differential brokerage rule puts a premium on

forwarders directing such business to exporters or manufacturers
either in overland territory or in Atlantic or Gulf Coast territory
in either of which cases they will obtain brokerage rather than in
local West Coast territory where brokerage will be sacrificed

through shipment via West Coast ports This differentiation being
the main feature of an arbitrary conference rule which we found is

based only on the presenc e or lack of competition and not on any
differential in cost or other factual basis the rule appears per se

unjustly discriminatory and unfair not only as between ports i e

to the prejudice of West Coast ports but in addition unjustly dis

criminatory and unfair as between exporters i e to the prejudice of

exporters and manufacturers in local West Coast territory
As the majority condemns conference prohibition ofbrokerage pay

ments which includes of course partial prohibitions Iam addressing
myself in the above primarily to the insufficiency of its reasoning
However the majority as Ipointed out decidec1 to leave payrpent

or non paYll1ent of brokerage to the individual carrier without in
3 U S 11 C
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any way outlawing brokerage payment practices on the part of

individual carriers similar to those of the Pacific Westbound Confer
ence Obviously iny objections against the differential brokerage
rule of conferences equally apply to differential brokerage practices
of individual carriers which the majority seems to sanction but which

for reasons herein stated should be declared in violation of Section

16 First as undue and unreason ble prejudice or disadvantage to

particular persons localities and descriptions of traffic

That brokerage is not paid exporters but forwarders does not make

such discriminatory treatment any less unlawful as Section 16 First

forbids subjectillg persons or localities to any undue disadvantage
either directly or indirectly Undue disadvantage or prejudice
is disadvantage or prejudice which is not due i e not earned de

served or justified by factual differences We found that the dif

ferential brokerage payment rule is based solely on competition
Where there is no direct competition no brokerage is paid There

could be no clearer case of undue prejudice We found it actually
in effect by conference rule If applied by an individual carrier its

unduly prejudicial character would be equally self evident There

fore it should be outlawed by us in both forms The majority how

ever not only made short slirift of interveners complaint of discrimi

l ation by the mistaken device of denying forwarders and brokers

the protection of Sections 15 and 17 but did not even touch upon the

analogous question of undue prejudice or disadvantage under Section
16 although the present proceeding was instituted pursuant to Sec

tions 15 16 17 18 21 22 and 23 of the Shipping Act

The majority s examination into Section 17 was likewise incomplete
It found no discrimination under that section but failed to review

nonpayment ofbrokerage in the light of the requirement of Section
17 that every common carrier by water in foreign commerce shall

establish observe and enforce j list and reasonable regulations and

pr ctices relating to or connected with the receiving handling stor

ing or delivering of property Whether regulations or practices
dealing with payment or non payment or brokerage are regulations
or practices relating to or connected with the receiving or handling of

property by carriers is a question not easily answered without any

discussion ofthis asp ct of brokerage however Ifeel that the majority
report is incomplete

While not dissenting from the sole formal finding of the majority
I regret that our brokerage investigation has led to a decision so

incomplete and in part inconsistent with the conclusions contained in

the body of the majority s report
3u S M C
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No 674

KEN ROYCE INC AND HYMAN MICHAELS COMPANY

v

PACIFIC TRANSPORT LINES INC

S1tbmitted June 29 1949 Decided November 29 1949

Charging of tariff unit weight rates instead of tariff charter per diem rates on

surplus road building equipment from Okinawa and Guam to Los Angeles
and San Francisco California not in violation of Sections 16 17 or 18 of

the Shipping Act 1916 Complaint dismissed

EliFreed William F Oleary and Emmett Gebauer for complainants
James L Adams for respondent

REPORT OF THE COMMISSION

CARSON Oommissioner

Exceptions were filed by complainants to the examiner s recom

mended report and the matter was argued orally Our conclusions

agree with those of the examiner

By complaint filed April 16 1948 it is alleged that the rates assessed

by respondent on surplus road buildin equipment from Okinawa and

Guam to Los Angeles and San Francisco California between Sep
tember 24 and October 24 1947 were in violation of sections 14 16

17 and 18 of the Shipping Act 1916 and of section 9 of the Carriage
of Goods by Sea Act 1936 Reparation is requested in the amount of

96 469 08 Complainants did not argue the applicability of the Car

riage of Goods by Sea Act in their brief and filed no exception to

the examiner s finding therein hence we shall not discuss the Act

further

At the times herein involved TariffNo 18 of Trans Pacific Freight
Conference ofJapan of which respondent is a member covering the

transportation of property from Okinawa to Pacific coast ports of

the United States contained a rate on Surplus Roa Building Equip
s u S M C 183



184 UNITED STATES MARITIME COMMISSION

ment of 650 00 per unit weight from 10 000 to 12 000 pounds plus
25 00 for each additional 2 000 pounds or fraction thereof loading

and discharging costs to be for shipper s account with the proviso
that 15 units must be loaded per weather working day or demurrage
as provided to be charged The tariff also contained the following
item

If shippers desire to chal ter vessels for the transportation of this surplus
equipment from Okinawa to the Pacific coast ports of the United States and

Canada the per diem rates will be as follows

C3 and AP 3 type Victorys 2 250 00per day
G2 and AP 2 type Victorys 2 220 00 per day
Libertys 1 950 00 per day

Respondent and three other carriers participated in Freight Tariff
No 2 of Pacific Mail Steamship Co covering traffic between Guam
and Pacific coast ports of the United States This tariff contained
unit weight rates identical with those in Tariff No 18 but there were

no comparable per diem rates

A freight broker first solicited complainant Royce for charter of
the S S JoAn Barton Payne owned by Wateiman Steamship Corp
at a rate of 105 000 Royce was not interested and suggested com

plainant Hynlan Michaels The latter however was concenled only
with unit rates or costs for the transportation of from 52 to 92 tractors
from Okinawa to U S Pacific coast ports Waterman not being
interested respondent was then approached for unit rates Respond
ent offered to put the S S New Zealand Victory into Okinawa from
Yokohama between September 16 and 18 to lift the cargo and quoted
the conference unit rates Hyman 1ichaels accepted the offer and

later called the broker with respect to the loading of 60 tractors on

the I Velo Zealand Victory at Guam and on September 19 arrange
ments were made at the rates contained in Tariff No 2 On the same

day respondent was notified by the vessels captain that the shipper
at Okinawa was considering loading additional road building equip
ment and other tractors and three days later word was received from
him that the additional equipment had been booked fOJRoyce at the

unit rates Laterthat day Royce through the broker asked respond
ent if it could get the per diem rates if being stated for the first ti e

that Royce was interested in the Hyman Michaels shipments and

that all shipments could be lumped together and take the whole ves

se The request wasdenied
Respondent issued seven onboard bills of lading two dated at

Okinawa on September 23 four at Okinawa on September 24 and

one at Guam on September 29 The Guambill and oneof the Okinawa
bills show the shipper as General Commodities Corporation by

3 U S M C
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W T Davis and the consignee as Hyman 11ic aels company
The other five show the shipper as W T Davis and the consignee as

Wells Fargo Bank and Union Trust Company notify Ken Royce
Inc W T Davis was the person with whom the complainants were

negotiating for the purchase of the units from the owner The five
bills were made out in the manner described as Royce had not com

pleted its negotiations for the purchase of the units until alter they
were booked for carriage Respondent issued one other onboard bill
to F T Montague dated at Okinawa on September 23 covering a

shipment of two trunks and one suitcase of personal effects from
Okinawa to San Francisco Hyman Michaels paid 104 599 58 as full

freight on October 10 and Royce paid 61 610 50 as full freight on

October 16 both under protest Royce at the time of payment and

Hyman Michaels a few days later

Complainants claim that respondent never informed them of the
per diem rates else they would have availed themselves of such rates
and not attempted to take the Guam cargo on the particular vessel
The basis of the complaint is stated by complainants attorney as

follows

The quotation of the unit weight rates without mention of the optional per
diem rates was an incomplete and is therefore inaccmate quotation
It was to put it bluntly a misrepresentation of the applicable rates of this tariff
By this we do notmean any bad faith on the part of Mr McManus

We can find no evidence of misrepresentation or of an improper

withholding of necessary information by respondent At first re

spondent only had information that one shipper desired transporta
tion for a comparatively small number of units from Okinawa and
later for an additional number of units from Guam Thereafter a

second shipper entered the picture and secured space It was not
until all this had happened that respondent learned that both shippers
claimed a joint interest in all shipments and that a request was made
for the per diem rates Respondent apparently made no misrepre

sentation and had no information which called for a quotation of the

per diem rates In fact the amount to be shipped was not such as to
indicate a chartering arrangement

We can only conclude that co plainants originally would not have

accepted the per diem rates if they had known of them since they
were then bartering for the purchase of the units and had no infor
mation as to the number they could secure The situati n was in a

state ofrapid change as shown by the fact that the negotiations shifted
from Saipan to Okinawa and later included Guam It wasnot until

complainants found they could secure additional units that they be
came interested in the charter plan If they had had knowledge at

3 U S M C
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the start or even a well founded hope that they would secure so many
units they could have determined by simple arithmetic within hours
of their refusal of the S S Jolvn Barton Payne that that charter
would have been cheaper than the cost of the total units at the unit
rates

Under the circumstances respondent was justified in refusing the

request for the per diem rates By that time the rights of the parties
had become so fixed that the change requested should not have been
made The first Okinawa shipment was loading and the Guam ship
ment had been agreed to To accede to the request the parties would
have had to cancel the Guam shipment since theper diem rates applied
only to a direct Okinawa California run and did not authorize the
charterer to use the vessel elsewhere There is no testimony of any
offer from complainants to do so

The per diem rates cannot be made to apply to the Guam cargo
because they were not published and filed as required by the Inter
coastal Shipping Act 1933 as amended and were less than the rate
on file with us It is well settled that a carrier cannot charge other
than its established rate Even misquotations or misrepresentations
as to the correct rate by the carrier s agent upon which the shipper
acts do not establish a contractual basis between the shipper and the
carrier To permit this would allow the enjoyment by some shippers
of rates not open to all Pacific Lumber Shipping 00 v Paciflc
AtlanticS S 00 1 U S M C 624 Sands v OalmarS S Oorp 165
Misc Rep 757 296 N Y S 590 Tewas Pacific Ry v Mugg 202
U S 242

Section 16 of the Shipping Act 1916 which forbids a shipper to

accept and a carrier to grant by any device whatever transportation
at less than the regularly established rates would be violated by now

substituting the per diem rates for the unit rates

No contention is made that the unit rates contained in the two tariffs

are unreasonable or otherwise unlawful and no violation of section
18 of theAct appears

Complainants offered no evidence ofany damage suffered by reason

of being either unduly discriminated against or unfajrly prejudiced
to the advantage of another shipper We therefore find no violation
of sections 16 or 17 of the 1916 Act

We are not passing lipon the lawfulness of the per diem rates as

violative of section 14 of the 1916 Act as being based upon volume

and available to large shippers only in view of the lack of evidence
of the existence ofother shippers in the trade

An order dismising the complaint will be entered

3 U S M C



ORDER

At a Session of the UNITED STATES MARITIME COMM1S

SION held at its office in Washington D C this 29th day of

November 1949

No 674

IEN ROYCE INC AND HYMAN MICHAELS COMPANY

V

PACIFIC TRANSPORT LINES INC

This case being at issue upon complaint and answer on file and

having been duly heard argued and submitted by the parties and full

investigation of the matters and things involved having been had

and the Commission on the date hereof having made and entered of

record a report stating its conclusions and decisions thereon which

report is hereby referred to and made a part hereof

It is ordered That the complai t in this proceeding be and it is

hereby dismissed

By the Commission

SEAL Sgd A J Williams
Secretary
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HIMALA INTERNATIONAL

V

GE ERAL STEAM NAVIGATION CO LTD OF GREECE GREEK LINE ET AL
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8ubnitted December 19 1949 Deoided Dec1nber 20 1949

Rate on lanolin or cocculus not shown to be in violation of North Atlantic

Mediterranean Freight Conference Agreement or of Section 16 or 17 of

Shipping Act 1916 Complain t dismissed

Hymen IMalatzky for complainant
Roscoe H Hupper and Burton H White for Greek Lil1e

REPORT OF THE COMMISSION

By THE COMMISSION

Exceptions were filed by co mplainant to the decision recommended

by the examiner and the case was orally argued Our conclusions

agree with those of the examiner

Complainant Hymen I Malatzky an individual doing business as

an exporter under the name of Himala International alleges that re

spondents 1 conspired to deprive him of prospective benefits which he

and ot4ers similarly situated might derive from our decision in Docket
Nos 669 670 and 671 3 U S M C 53 by establishing rates on

lanolin and cocculus in violation of sections 16 and 17 of the Shipping
Act 1916 as amended and sentence 1 clause 1 of Agreement 7980 2

1 The complaint alleges thatrespondents are members of the North Atlantic Mediterranean

Freight Conference and a copy of the complaint was served on each of such members

The only member thatentered an appearance was the Greek Line the sole respondent named

2 Agreement 7980 is the North Atlantic Mediterranean Freight Conference Agreement

whic h was approved by the Commission on February 17 1948 Superseding the Adriatic

Black Sea and Levant Conference Agreement and others it covers the trade from North

Atlantic ports of the United States in the Hampton Roads Portland Me range either

direct or via transshipment to all ports except Spanish Mediterranean ports served on

the Mediterranean Sea from Gibraltar to Port Said including Adriatic and Black Sea Ports

and from Casablanca to Port Said inclusive The sentence thereof alleged to be violated
is as follows This agreement covers the establishment and maintenance of just and
reasonable rates charges and practices for or in connection with the transportation of all

3 U S M C 187
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He asks withdrawal of our approval of the agreement lawful rates

for the future reparation and costs

In the above mentioned cases the tariff contained no rate specifi
cally applicable to coccuI us or lanolin On each of these commodities

there was assessed the General Cargo N O S rate of 37 50 per

40 cubic feet Complainant alleged that the rate assessed wasunduly
prejudicial and disadvantageous to him and unjustly discriminatory
j ll violation of sections 16 and 17 of the Shipping Act 1916 He

contended that the rate of 30 per long ton provided in the tariff on

Fruits Dried should have been applied on the cocculus and that

the animal grease rate of 34 50 per long ton should have been ac

corded the lanolin Ve found that cocculus was not covered by the

tariff description Fruits Dried and while we upheld complainant s

contention that lanolin was within the tariff item applicable to ani

mal grease we further found that no undue prejudice or disadvantage
orunjust discrimination was shown

iVhile the cases referred to were pending the North Atlantic Medi
tl rranean Freight Conference established a rate of the level or that

provided for general cargo N O S specifically applicable to cocculus

and lanolin Complainant says that this was done to catch his ship
ments by surprise thus subjecting him to serious loss should he in

reliance upon the status quo pending the Commission s decision make

other shipments of cocculus and lanolin He also states that an

other purpose thereor was to retaliate against him because he had

filed a complaint It is difficult to see any basis ror these assertions

since the specific rate provided in the tariff during the pendency or

the proceeding was the same as the rate charged prior thereto As

Stated we found that there was no showing that the rate assessed was

unlawful

Complainant claims that a comparison which he makes or stowage
factors and prices of lanolin with those or comparable animal products
or by products on which the conference rate is 34 50 per long ton

indicates no reason why lanolin should be subjected to the rateor

37 50 Respondent Greek Line points out tbat nothing is shown as

to the volume of movement of the commodities with which lanolin

is compared loss and damage claims on the respective commodities

competitive conditions between the products or injury to complain
ant s business Except for the few shipments concerned in the pre

E

52

cargo in vesselS owneci controlled chartered or operated by the members in the trade

covered by this agreement Sections 16 and 17 of the Shipping Act 1916 in their perti

nent parts make it unlawful to subject any particular person to any undue orunreasonable

prejudice or disadvantage andl prohibit rates which are unjustly discriminatory between

shippers
3 U S M C
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vious cases cited above there is in fact no indication of any movement

of lanolin This is likewise true as regards cocculus It was testi

fied by complainant that The only territories which would have been

operating insofar as these products are concerned are Greece and

Egypt and Turkey and as the Greek Line states he went to some

length to establish that there is no movement of lanolin or cocculus
to any of these countries for reasons wholly unrelated to any issue in

this proceeding
The record is not persuasive that lanolin or cocculus is entitled to a

rate lower than that applicable on general cargo N O S and there
is no showing of undue prejudice or disadvantage or unjust dis
crimination

An incidental q lestion is raised by complainant s contention that
the term lanolin is a trade name and therefore inappropriate as

a commodity designation in a tariff Jaffe v Evans Sons 70 App
Div 186 which complainant cites does not support the contention that
lanolin is a trade name It was there held that the word lanolin
was generic or descriptive of the article

We find that no violation of section 16 or 17 of the Shipping Act
1916 or of sentence 1 clause 1 of Agreement 7980 is shown An order

dismissing the complaint will be entered
3 U S M C



ORDER

At a Session of the UNITED STATES MARITIME COMMIS
SION held at its office in Washington D C on the 20th day of

December A D 1949

No 680

HIMALA INTERNATIONAL

V

GENERAL STEAM NAVIGATION Co LTD OF GREECE GREEK LINE Err AL

This case being at issue upon complaint and answer on file and hav

ing been duly heard and submitted by the parties and full investiga
tion of the matters and things involved having been had and the

Commission on the date hereof having made and entered of record a

report stating its conclusions and decision thereon which report is

hereby referred to and made a part hereof

It is ordered That the complaint in this proceeding be and it is
hereby dismissed

By the Commission

SEAL Sgd A J vVilliams
Sec retary
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Returning from Honolulu to Portland in September 1949 the

Mokupapa carried 225 tons of wire rope and 500 tons of automobile

parts The cargo part of which belonged to Mokupapa Inc con

sisted principally of shipments of 3 or 4 other companies For the

transportation respondent charged 15 per ton

None of the cargo transported by Mokupapa Inc was solicited

No transportation rates were published by it nor did it advertise in
order to obtain cargo Due to conditions resulting from the strike
previously mentioned freight was easily obtainable at the time with
out solicitation or advertising Respondent accepted shipments to
the extent that space permitted and according to the testimony of
its president was ready and willing to carry for anybody

On July 25 1949 respondent Robert S Mills chartered the barge
Sause Bros No 1 and the tug Klihyam from th ir owner Sause
Bros Ocean Towing Co Inc for one trip from San Francisco to

Honolulu By the terms of the charter party it was agreed that the

barge would be turned over to Mills at Pier 29 San Francisco and
that on completion of loading at that port the owner would tow the

barge with the tug Klihyam from San Francisco to Honolulu The
owner warranted that the tug was fully manned and would be

standing by 11ills agreed to pay t e owner the sum of 11 225 within
24 hours of the arrival of the tow at Pier 29 and in addition to
deliver to the latter simultaneously with the execution of the agree
ment an unconditional assignment of 11 225 on funds to be h ld in

escrow by one of two banks for the account of Mills which sum Mills

represented would be paid to the owner when the bank had received

proper advice of arrival of the barge at dock in Honolulu The 3

percent Federal transportation tax wharfage dockage demurrage
stevedore and other costs incurred in the handling of the cargo also
werE agreed to be paid by Mills as was the sum of 350 per day if
the bal ge should not be loaded and unloaded and returned to the
owner within the free time specified in the charter party provided the

delay should not be occasioned for the owner s convenience repairs
to the tug or barge or other matters properly the owner s concern

The o ner assumed no responsibility for any daim or liability arising
from any cause or source The agreement provided that the owner

should under no circumstances be liable for loss damage or delay to

Mills cargo or any part thereof occasioned by act of God or other

specified cause or any cause whatsoever
Pier 29 San Francisco where it was stipulated the barge would be

turned overto Mills is a State owned terminal operated by respondent
Mission Terminal Company Millshad made arrangements with this

respondent whereby the latter would receive shipments at the pier on
3U S M C
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his behalf The shipments of more than a score of shippers were re

ceived pursuant to such arrangements The shipments which were

thereafter loaded on the barge for movement to Honolulu freight
charges prepaid consisted of a wide variety of commodities and

ranged in weight from about two hundred pounds to over 100 tons
Mills bills of lading covering the shipments provided in lieu of the

printed terms and conditions in the common carrier form which he

used that they would be subject to terms ofcharter contract They
also contained the notation freight prepaid as per contract

Shortly prior to the voyage just referred to Millshad likewise made

a sailing in the west coast Hawaii trade with vessels chartered by him

from Pacific Tow Boat and Salvage Company a name under which

respondent Ernest Judd does business As Pacific Freight For

warders by agreement dated July 14 1949 which was similar to the

charter party of tTuly 25 1949 described above he chartered from

this company the barge He nloc1c and the tug Kanak for one trip from

Long Beach California to Honolulu On this voyage the cargo
lifted comprised the shipments of 10 ormore shippers on which Mills

charged so much a w ight or measurement ton The shipments in

cluded package freight ofvarious descriptions Bills of lading were

issued in the name of Pacific Freight Forwarders and on the back

ther eof in lieu of the printed terms and conditions of the common

carrier form employed the words subject to terms of freight forward

ing cntract signed July 11 1949 at Honolulu vere inserted

Respondent Ocean Prince Inc is a corporation of the State of

California It was formed by the same persons has the same direc

tors has in some instances the same officers and is located at the same

address in Oakland California as respondent Independent Iron

vVorks Inc from which in 1947 it purchased the tug Ocean Prince

and respondent Oregon Pine III Inc which owns the barges Oregon
Pine III and Oregon Oove and Oregon Trader Among thepurposes
for which it was formed as shown by its articles of incorporation
were the carrying of freight and passengers maintaining tariffs of

rates and charges and carrying on shipping and navigation gener

ally It does not advertise a transportation service and its name

is not listed in the telephone directory Shippers obtain cargo space

by communicating with a Mr Wessel In this way one shipper se

cured space for the transportation of 610 tons of petroleum products
at 18 per ton from Oakland to Honolulu on the barge Oregon Pine

IIIin tow of the tug Ocean Prince while respondent Ocean Prince

Inc had the barge under charter On the same voyage in space pro
cured by 3 other shippers in like manner respondent Ocean Prince

Inc carried 600 tons of newsprint at 19 per ton for 2 of them and
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a quantity of general merchandise for the other Still another

shipper informed by Vessel of the availability of cargo space shipped
on this voyage at the rate of 18 per ton approximately 304 tons of

petroleum products
Subsequent to the voyage of the Oregon Pine 111 a shipper having

been requested by its distributor in Honolulu to obtain cargo space
on a barge learned that such a vessel represented by VTessel was load

ing at Oakland By telephoning IVessel it seyured space for the trans

portation of approximately 750 tons of canned and bottled beer and

other commodities at 20 per ton from Oaklal d to Honolulu on the

01egon Cove and 01egon T1 ader in tandem tow of the Ocean P1ince

The transportation was performed by respondent Ocean Prince Inc

to which the two barges were then under charter from Oregon Pine

III Inc On the same voyage in space secured through vVessel in

like manl1er a brokerage concern shipped for various manufacturers

from Oakland to Honolulu 10 tons of asphalt 2 tons of salt and 200

bags of rice The record indicates that at least two other shippers
obtained space on this voyage

Documents of record purporting to be copies of contracts of af

freightment bet een the respective shippers and Ocean Prince Inc

covering some of the shipments referred to above contain the declara

tions of the latter that This contract of affreightment is for the pri
vate carriage of goods and that this respondent is not engaged in a

common carrier operation They also contain certain pro
visions to be operative in ease earriage of the cargo is not or is by
law determined not to be private carriage

Respondent South Seas Shipping Company is the o ner of the

motor vessel Poma1 e hich it has employed in the transportation
of cargo for hire in the west coast Hawaiian trade on at least three

occasions In July 1949 it undertook the carriage from San Fran

cisco to Honolulu of various commodities shipped by 5 different ship
pers to numerous consignees During the following month it trans

ported on this vessel on a voyage from Honolulu and Kahului to San
Franciseo scrap brass phonograph records pickled vegetables and

other commodities for 7 different shippers and consignees Likewise

returning to Honolulu from Oakland and San Francisco in September
1949 the Pomare carried shipments made by 9 different shippers to

well over a seore of consignees
None of the respondents has filed with the Commission a schedule

of rates covering transportation between continental United States

and Hawaii

The Intereoastal Shipping Act 1933 as amended sections 2 and

5 prohibi ts any person from engaging in transportation as a common

3 U S 11 C
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carrier by water in inteistate commerce unless and llntil his schedules

of rates have been filed with the Commission Omitting words nou

material the statutory definition of the term common carrier by water

in interstate commerce is as follows

a common carrier engaged in the transpoltatioh by water of
property on the high seas on regular routes

from port to port between State of the
Ullitecl States 1111 allY Ierritor l of tlle
United States Section 1 Shipping Act 1916 2

Counsel for the Commission concede that respondents other than

Mokupapa Inc 11ills Ocean Prince Inc and South Seas Shipping
Company are not shown to have engaged in transportation between

the continentalUnited States and Hawaii as common carriels by water

in interstate commerce within this definition but they maintain that

these four respondents are shown to have done so and that an Order

should be entered against each and every of the said carriers to cease

and desist said transportation without the filing of their rates therefor

as prescribed by the Intercoastal Shipping Act 1933 as amended

It is the position of Mokupapa Inc 1ills and Ocean Prince Inc

that they have not operated as common carriers or engaged in trans

portation on regular routes South Seas Shipping Company entered

no appearance Inasmuch as the grounds on which Mills position
rests include those relied upon by Ocean Prince Inc and l10kupapa
Inc consideration can be accorded the contentions of all three by
considering his

On the common carrier issue 1ills claims that there is no evidence

that he held himself out as a common carrier pointing out that the rec

ord does not show that he ever published a sailing schedule solicited

any cargo or advertised that he would take the cargo of anyone or

everyone to Hawaii Such acts are not essential to a common carrier

status See Transportation by Mendez 00 Inc between Oonti

nenfc United States and Puerto Rico 2 U S M C 717 720 TrJns

portation by Southeastern Terminal S S 00 2 U S M C 795 796

Ja1nes v Public Service Oommission 177 A 343 346 Nor is a holding
out as a common carrier negatived as Mills contends it is by the fact

that the printed terms and conditions of the common carrier form of

bill of lading which he used were crossed out and the shipments cov

ered by separate contracts Common carriers are such by virtue of

their cecupation not by virtue of the responsibilities under which they
2 B Section 5 of the Intercoastal Shipping Act 1933 as amended the provisions of that

act including the filing requirements of section 2 thereof are made to apply to every

common carrier by water in interstate commerce as defined in section 1 of the Shipping
Act 1916

3 U S M C
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rest Railroad Con pany v Lockwood 84 U S 357 376 Liverpool
and Great lVestern SteanMhip Oompany v Pheniw Insurance Oom

plffly 129 U S 397 440 Gornish v Pennsylvania Public Utility Oom

mission 4 A 2d 569 572 James y Public Service Oommission supra
page 046

A further contention of Millsconcerns his employment ofchartered

vessels Chartered vessels were used in the performance of the trans

portation involved in Rates of General Atlantic S S Oorp 2
U S M C 681 and lran8portation by Mendez 1 00 Inc between

Oontinental United States and Puerto Rico sup ra and it washeld by
the Commission that the charterers were common carriers Mills
notes however that a charter may be a demise or bareboat charter by
the terms of which the charterer assumes exclusive possession com

mand and navigation of the vessel during the voyage or an affreight
ment contract under which as in the case of the vessels chartered to

him such possession command and navigation are retained by the

general owners He urges that Only when a person assumes pos
session comilland and control of a vessel by chartering such under a

demise or bareboat charter is it possible for him then to hold him
self out as a common carrier In view of Pendleton v Benner Line
246 U S 353 this position is without merit See also Agree1nents
6 10 6210 A Etc 2 U S M C 166 holding Consolidated Olympic
Line to be a common carrier and Stittmatter Oo n1non Oarrier

Application 250 T C C 639
The term common carrier has been defined variously the defini

bons not being necessarily inharmonious TValton v A B O Fire

p1 00f TVa1 ehouse 00 151 S T 2d 494 497 The usual definition of
the term is one who undertakes for hire to transport goods for such
as choose to employ him Sndthe1 man 1 McDonald v jJfansfield
H ardwoodLWlnber 0 6F 2d 29 31 See also Propeller Niaga a v

001des et al 62 U S 7 22 and James v Public Service Oommission

Sltp1a page 345 One transporting goods from place to place for hire
for such as see fit to employ him vhether usually or occasionally
whether as a principal or an incidental occupation is a common car

rier Walton v A B O Fireproof lVa1 ehouse 00 surra
On the basis of the facts recited above it is found that Mills

Mokupapa Inc 3 Ocean Prince Inc and South Seas Shipping Com

pany come within the above definitions Accordingly it is concluded
that these four respondents are common carriers

3 Except as to the Collins and Bellows shipments and the Shipment from Tacoma on the
June 1949 sailing of the Mokupapa See Transportation by Mendez 00 Inc between
Oontinental U1IIited States andPuerto Rico supra page720
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On the question of regular routes Mills points to the fact that the

sailings made by him were one way trips He contends that regular
route transportation contemplates both an outward and an inward

voyage That a carrier operating in only one direction may be en

gaged in transportation on regular routes is clear from the decision

of the Commission in Transportation by Mendez Oompany bw

between Oontinental United States andPuer to Rico supra There a

carrier was held to be subject to the filing requirement here involved

on the facts concerning a voyage from Miami to San Juan

It is also claimed that Mills did not engage in transportation on

regular routes according to the tests found by the Interstate Commerce

Commission to be criteria of regular route operations in Transporta
tion Activities of Brady Transfer and Storage 00 47 M C C 23 and

Garrett Freightlines Inc v N01 them Transportation 00 4711 C C
707 or according to Orescent Express Lines Inc v U S 320 U S 40l

Those cases involved transportation by motor vehicle and arose under
Part II of the Interstate Commerce Act Contrary to a contentiQn
advanced by Mills nothing said in U S Nav 00 v Ownard S S eo

284 U S 474 or S L Shepard 00 v Agwilines lnc 39 F Supp
528 renders them governing in the instant proceeding There water

transportation and the same definition as is here in question were in

yolved Southem Transportation Oompany Oontract Oarrier Appli
cation 250 I C C 453 455 the Interstate Commerce Commission

adopted the view of this Commission expressed in Alaskan Rates 2

U 8 M C 558 580 that The primary purpose for the insertion in

the statute of the phrase on regular rout s from port to port was to

exclude from regulation traffic transported by tramp vessels

Mills further contends that the vessels which he employed show

almost all if not all of the characteristics of an ocean tramp as tra

ditionally kn0 vn In this connection he quotes the following from

a report made to the Commission under date of August 5 1949 by
its Tr mp Shipping Committee Intraditional terms a tramp vessel

is one that operates on irregular or unscheduled sailings from one

port of loading to one port of discharge lifting one dry cargo com

modity usually of low value without mark or count and from one

shipper to one consignee The tramp does not usually hold itself out

as a common carrier and is free to travel anywhere on any terms not

infrequently being chartered out on time terms There are no con

ferences of tramp operators affecting the foreign commerce of the

United States since tramps are exCluded from the benefits of Section

15 of the Shipping Act 1916 Characteristically the tramp is a low

standard vessel of slow speed serving trades in
which
time is not a

critical factor It is asserted by Mills that Although the barges
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and tugs in question lifted cargo belonging to more than one shipper
which was subject to mark and count every other characteristic as

set forth in the above definition of an ocean tramp meets the facts in

the case at bar The fact that the vessels carried a variety of com

modities for numerous shippers ralically differentiates them from
those coming within the definition Also it should be noted that

notwithstanding Mills use of vessels of slow speed nothing in the
record suggests that the continental west coast Hawaiian trade is one

in which time is not ordinarily a critical factor Moreover the

gypsy like existence of the tramp from which it was said in Rates

of General Atlantic S S Oorp swpra it had earned its name ajlld
which is doubtless what is referred to by the committee s statement
that it is free to travel anywhere on any terms is absent in the case

of the vessels in question as employed by Mills Definite ports of

origin and destinabon were fixed by the charter parties
Mills also points out that during consideration of the question of

whether to insert the phrase on regular routes in the definition of
common carrier by water in il terstate commerce Cong ess had

before it a brief submitted by the Chairman of the House 1el chant
1Iarine Committee on the subject of the legal status of tramp vessels
in which it was said It may be stated as an almost general prop
osition that such vessels seldom or never can be considered as commOll
carriers Tramp vessels are almost universally chartered by a single
hipper even though in some instances that shipper may be a charter

broker who has accumulated the shipments of a number of small ship
pers It has become wel established by a long line of decisions in the
Federal courts that when a charter party gives the charterer the full

capacity of a ship the owner is not a common carrier but a bailee to
transport as a private carrier for hire lil1s underlines the second

ntence of the quotatiop desiring no doubt to cal1 particular atten

tion to th part thereof reading to the effect that the charterer of a

vessel may be a charter broker who has accumulated the shipments
of a number of small shippers The statements quoted concern the

question ofwhether when the fullcapacity of a ship is chartered the
owner of the vessel is a common carrier They throw no light on the

question here as to the character of the transportation engaged in by
Mills

Finally Mills claims that the legislative history of the Shipping
Act 1916 shows that Congress did not intend to regulate small opera
tors such as he but only scheduled liner service of the larger steam

ship lines operating regularly between two ports This contention is
untenable See AgreenMnts 6210 fJ210 A Etc supra In He M S
Vincedor Inc 2 U S M C 666 T ransportation by Mendez 00
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1M between Oontinental United States and Puerto Rico supra In

Re Pan American S S 00 Inc and Transport S S Corp 2

U So M C 693 In Be Baltirrwre N ew York Steamship Oompany
1 U S S B 222 InRe Bayside Steamship 001npany 1 U S S B 224

lHe North Pacific Steamship Line 1 U S S B 227 and InRe Ooast

S S 00 1 U S S B 230

The phrase on r gular routes was intended to exclude from the

coverage of the term common carrier by water in interstate com

merce only tramp operations It appears that Congress had some

doubt as to whether thetramp was a private carrier and as counsel

for the Commission maintain the phrase was inserted in the definition

of such term in order to make sure that such operations were exempt
This conclusion is supported by the above cited cases decided by the

Commission It also finds support in the remarks made on the floor

of the House by the manager of the bill which became the Shipping
Act 1916 when the measure after it hadbeen passed by that body and

amended by the Senate was placed before the former for concurrence

in the amendments one ofwhich was the insertion in the definition of

the phrase in question After stating that the amendment was wholly
unnecessary he added Itake it however that it was the intention

to remove every possible doubt that cargo vessels that come under the

legal definition of bailees for hire and commonly known as tramps
shall be exempt from the provisions of the Act

The above described transportation engaged in by the common

carrier respondents was within the meaning of the statute transpor
tation on a regular route

We conclude and find that respondents Mokupapa Inc Robert S

Mills Ocean Prince Inc and South Seas Shipping Company during
the times mentioned engaged in the transportation of property be

tween the continental United States and Hawaii as common carriers

by water in interstate commerce as defined in section 1 of the Shipping
Act 1916 that none of said respondents so engaged in such transpor
tation filed with the Commission a schedule of rates as required by
law and in failing so to do each violated section 2 of the Intercoastal

Shipping Act 1933

This matter is dismissed as to the other respondents
An appropriate order will be entered herein
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ORDER

At a Session of the UNITED STATES MARITIME COMl1ISSION
held at its office in Washington D C on the 11th day ofMay A D

1950

No 689

IN THE MATrER OF CERTAIN CARRIERS ENGAGED IN TRANSPORTATION

BETWEEN PACIFIO COAST PORTS OF THE UNITED STATES AND HAWAII

This proceeding having ooeil instituted by the Commission on its

own motion and having been duly heard and submitted by the parties
and full investigation of the matters and things involved having been

had and the Commission on the datehereof having made and entered

of record a report stating its conclusions and decision thereon which

report is hereby referred to and made apart hereof

It is ordered That respondents Mokupapa Inc Robert S Mills
Ocean Prince Inc and South Seas Shipping Company be and they
are hereby notified and required to cease and desist and hereafter

abstain from engaging in the transportation ot property between the

continental United States and Hawaii in the manner herein found to

bring them within the provisions of section 2 of the Intercoastal

Shipping Act 1933 without the filing of schedules therefor in accord

ance with that section

By the Commission

SEAL Sgd A J WILLIAMS

Secretary



UNITED STATES MARITIME COMMISSION

No 690

IN THE MATTER OF THE PACTICES OF MEMBERS OF
CONFERENCES TO ABSORB CERTAIN INSURANCE PRE
MIUMS CHARGEABLE TO SHIPPERS BY INSURANCE
COMPANIES

Submitted April 17 1950 Decided May 18 1950

Proyisions of respondents conference agreements authorizing absorption of
excess cargo insurance premiums not shown to be unlawful or to require or

justify disapproval under section 15 of the Shipping Act 1916
Pending amendment relative to absorption of excess cargo insurance premiums

submitted by respondent Leeward and Windward Islands Guianas Con
ference Agreement No 75403 should be approved

Provisions of respondents tariffs relative to absorption of excess cargo insur
ance premiums should in all instances be consistent with the provisions of
the applicable conference agreements

Provisions of respondents tariffs relative to absorption of excess cargo insur
ance premiums should in all instances speCify whether or not such premiums
will be absorbed together with any limitations applicable to the absorption

No order will be issued pending receipt of information that respondents have

complied with the findings herein

Parker McOollester JohnR Mahoney and A J Pasch for respond
ent members of Havana Steamship Conference United States and
Gulf Haiti Conference United States Atlantic and Gulf Santo
Domingo Conference United States Atlantic and Gulf Netherlands
West Indies Venezuela Conference Gulf and South Atlantic
Havana Steamship Conference and Leeward and Windward Islands
and Guinas Conference

Harold B Finn Elmer O Maddy and John M Phillips for re

spondent members of U S A South Africa Conference and South
Africa U S A Conference

Harold B Finn Elmer O Maddy and George F Foley for re

spondent members of River Plate and Brazil Conferences Brazil
United States Canada Freight Conference Mid BraziljUnited States
Canada Freight Conference North BrazilUnited States Canada
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Freight Conference River Plate United States Canada Freight Con
ference East Coast South America Reefer Conference and River
Pla te and BrazilUnited States Reefer Conference

alter Carroll and Ii A Oarlys for respondent members of Gulf
French Atlantic Hamburg Range Freight Conference Gulf United

ICingdom Conference Gulf South and East African Conference and

Gulf Scandinavian alld Baltic Sea Parts Conference
Thomas H Adams and E J Middleton for respondent Sauth

Atlantic Steamship Conference and its members
A C Cocke for respondent Lykes Bros Steamship Company Inc
John L Ingoldsby Jr and Fred B Otell for intervener Las Ameri

cas Shipping Line Inc
John L lngoldsby Jr and E O Ash for interveners l10bile Cham

bel of Commerce Alabama State Docks and Terminals City af
Mobile and County of l10bile Alabama

John L Ingoldsby J1 and Doss H Berry for interveners Baton

Rouge Port Authority and Baton Rouge Traffic Bureau Inc

Hymen I 111alatzky for intervener Himala International

Iloyt S Haddoc1e far intervener C I O Maritime Committee
George F Galland for U S l1aritime Commissian

REPORT oF THE COMMISSION

C RSON Oommissioner

This inquiry and investigation was instituted upon our awn motion

by order dated August 11 1949 into the practices ofthe respondents
in absorbing out of freight rates paid by shippers the additional cargo
insurance charged shippers by insurance companies because shipment r

on a particular vessel wascansidered to involve an extra riskby reason

of the age ownership 01 unusual characteristics af the vessel or the
fact that cargo wasstowed on deck rather than below deck The pur
pose of the inquiry and investigation was to determine whether such

absorptions of insurance were unlawful under the provisions of the

Shipping Act 1916 as amended and whether the practice encouraged
the use af substandard and inferior vessels and was thus detrimental
to the commerce of the United States an4 whether it resulted in unjust c

discriminations between carriers or between shippers 0 1 wasatherwise
unlawful under the provisions of the Shipping Act 1916 as amended

Respondents are steamship conferences and their members listed
in Appendix A and are subject to the provisions of section 15 of the

Shipping Act 1916 The absorption out of the freight rates of the ad
ditional insurance premiums autlined above is accomplished either by
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provisions in the conference agreements or in the conference freight
tariffs Respondents by our order were required to show cause why
an order should not be entered disapproving the practice whether

previously specifically authorized proposed to be authorized or estab

lished and practiced by said members of conferences pursuant to gen

eral provisions contained in the agreements
The United States Atlantic and Gulf Santo Domingo Conference

Agreement No 6080 after the proceeding was instituted submitted

for our approval an amendllent to itS conference agreement elim

inating any reference to insurance absorption Several other con

ferences 1 amended their tariffs by eliminating the rules authorizing the

absorption of insurance premiums
This matter came to our attention when we were asked to approve

Agreement No 75403 whIch was a proposal to amend the Leeward

and Windward Islands and Guianas Conference Agreement No 7540

by adding thefollo ving provision thereto

Member lines may when necessary equalize actual insurance differentials on

cargo caused by flag over age or undersize disabiHty and when large or bulky

pieces ordinarily susceptible to under deck stowage are stowed on deck for the

convenience of the carrier

We requested argument as to the propriety of the foregoing pro

vision and after the argument voted to disapprove th amendment

On reconsideration of this action we withdrew our disapproval and

ordered this proceeding
The above quoted provision while varying in some respects from

similar provisions in otherconferences or in tariffs of ther conferences

is as comprehensive as any of its count rparts and raises every sub

stantial question involved in this inquiry Appendix B attached

hereto contains a list of the provisions in respondent conference agree
ments andtariffs in the order the respondents are listed in Appendix A

Himala International a shipper Las Americas Shipping Line Inc

a carrier and member of the Gulf and South AtlanticHavana Steam

ship Conference on behalf of itself the Mobile Chamber ofCommerce

Alabama StateDocks and Terminals City ofMobile County ofMobile
Baton Rouge Port Authority and Baton Rouge Traffic BureauInc all

intervened in support of the absorption practice The C I O Mari

Gime Committee intervened in opposition to the practice All filed

briefs with the exception of the q 1 O Maritime Committee

1North Atlantic Continental Freight Conference Agreement No 4490 North Atlantic

lirench Atlantic Freight Conference Agreement No 7770 North Atlantic Baltic Freight
onference Agreement No 7670 Pacific Coast RiverPlate Brazil Conference Agreement
o 6400
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Hearings were held in New York New York and New Orleans
Louisiana Exceptions were filed to the report filed by the examiner
His findings are adopted herein

Marine insurance underwriters impose excess cargo insurance

premiums based upon the various types of disability under which the
vessel may be placed These excess cargo insurance premiums are

applied for the purpose of giving the insurance underwriters adequate
revenue to protect the risk involved

Before World WarII the underwriters employed a rating system
based upon the loss record of individual lines The entire fleet of

an operator having a favorable record was rated by the insurers re

gardless of nationality which meant that cargo carried on that oper
ator s ships was insured at a basic rate whereas cargoes shipped on

nonrated vessels paid an extra premium The rate formulas vere

based on accurate records line by line of major losses such as fire

stranding collision and damage to cargo due to handling Some
ships such as the Shipping Board s Hog Island vessels carried a

special disability but in general rates depended on the experience
of the owner or operator

The present rating system is one general basic classification appli
cable to all vessels except Greek vessels over 15 years old all vessels

over 25 years old and vessels of 1 000 gross tons or under Cargoes
carried in v ssels included in these exceptions are charged an extra

premium Up to June 1 1949 the penalty applied to all Greek ships
but since that date the disability attaches only to those older than
15 years The rate of penalty for a Greek ship is 15 cents per 100
of insured value about l

eo of 1 percent Formerly the penalty
was approximately 2 percent This new method of establishing the

penalties facilitates the handling of business and is a less compli
cated basis of determining what constitutes an approved vessel for

the purpose of securing a minimum premium rate It is preferred
by the insured although the underwriters prefer the prewar system

All vessels regardless of flag age and tonnage must maintain a

classification in some society such as the American Bureau of Ship
ping or Lloyd s of London Register of Shipping as high as 1 or

100 A 1 Cargo insurance premium rating does not purport to

be a determination that a ship has fallen below its classification It

is a private determination of the underwriters that a premium is

justified on the basis of underwriting experience American marine

insurance rates are not subject to public regulation but are coopera

tively suggested by a committee of the American Marine Insurance

Clearing House which sets forth the penalty rates for the guidance
su S M C
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of reinsurers and as a practical matter these rates are largely fol

lowed While there is no uniformity with respect to penalties as

between the American and foreign insurance market the committee

guides the entire American insurance market in seeking to keep it on a

competitive level with the foreign market

Of the vessels in regular trades 90 to 95 percent are free of penalty
insurance due to over age or undersize Even before June 1 1949
when the penalty applied to all Greek vessels the bulk of cargo

insurance was placed at standard rates and it was only on an occa

sional vessel thaV the underwriters applied excess or premium rates

based on the vessels age or tonnage
Underwriters familiar with the absorption practice expressed the

view that it did not tend to increase the use of disability ships or

decrease the use of American flag ships or in fact have any effect

thereon one way or the other

vVhen a vessel is chartered the person securing the use of the vessel

generally knows whether it is One that carries an insurance penalty
on the cargo A ship against which a penalty is imposed finds it

more difficult to secure employment and generally must accept a lower

charter rate unless tonnage is scarce At the present time it is diffi

cult to find a market for handicapped vessels

Charter rates under normal conditions are generally higher for

vessels of United States registry than for other vessels because of the

higher costs of operation of the former Therefore no greater hiring
of United States registered vessels could be expected even if the right
to absorb the extra cargo insurance premiums is denied handicapped
vessels

At the present time there are very few cargo insurance disability
vessels Lists of such vessels are furnished by underwriters to brokers

together with a formula with which to compute the penalty on a cer

tain vessel While shippers are reluctant to pay penalties and prefer
to ship by vessels having no penalties they are not necessarily deterred

by them if the urgency of the movement demands their use If a

shipper has not previously shipped on a disability vessel he is told

what the penalty is and is furnished with an invoice which shows the

penalty separately It is his duty to protect his own interest In con

nection with securing an absorption of the amount of the penalty in

the freight rate

At the present time absorption of excess cargo insurance premiums
based on flag disability is not a major concern to conference carriers

Under current rules of the underwriters disability attaches to no

nationality except Greek and then only on vessels 15 years or over

S U S M C



206 UNITED STATES MARITIME COMMISSIO

The only Greek vessels operating in any of respondents conference

trades were seven ex United States Libertys employed in the trade

governed by the Leeward and vVindward Islands and Guianas Con

ference as outlined below which after June 1 1949 were not subject
to penalty

Alcoa is a United States citizen owned company having 16 owned

vessels under United States registry and between 35 and 40 foreign
flag vessels under charter Their fleet i maintaiprc1 pl i mrily for

the transportation of commodities mainly bauxite used in the pro

duction of aluminum in order to supply their manufacturing facili

ties They use their ships however to supply service to the shipping
public as demands develop both northbound and southbound but

largely southbound The seven Greek owned Libertys involved were

chartered to supplement their fleet to meet the demands of shippers
for cargo space The names of the Greek owned vessels 2 their type
the charter rate paid and their delivered and redelivered dates are

Vessel Type Rate I Period Delivered Redelivered

Mariam Liberty u h 3 00 8 9 months m h Oct 12 1948 July 25 1949

Mario
Cm

h U do 3 00 4 6
months

Nov 23 1948 May 23 1949

3 10 5 6 months May 23 1949 Oct 23 1949

Aristogiton u h
do 3 10 6 7 months Apr 18 1949 Oct 20 1949

Aristocratis n n un

do
3 10 67 months h n Apr 13 1949 Oct 22 1949

Resolute u

do
nu 3 00 5 6 months huhu June 8 1949 Nov 2 1949

Evanthiam n u
n do 3 00 18 20 mon thsm Oct 27 1948 Apr 1950

Anna L Condylisn n do n 3 00 21 25 months Sept 11 1948 June1950

1 Rate is the amount perdeadweight ton per month

Estimated

When these ships were chartered the market was tight and Alcoa

was in it for any suitable vessels available that could be put on

berth to carry cargo While charter rates and availability of ves

sels are important factors in determining what vessels to charter

the rates paid for these were standard for foreign flag tonnage re

fl ting no discount for flag disability Alcoa in common with other

Opelltors prefers to charter basically rated vessels and to avoid the

use of disability rated ships when it can but when these were char

tered no other tonnage was available except higher cost American

vessels The charter rate on the latter vessels was between 4 and

4 50 as against 3 and 3 10 paid or between 10 000 and 15 000 a

month more per vessel as compared with an estimated total annual

in l1 rance absorption cost of 7 000 to 8 000 The demand for space
wasufficient to permit operation of the Greek ships during the period

of their disability without insurance absorption but the company

2 Three Greek registered and four registered Honduran
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inability to absorb evoked complai ts from shippers and is thought
by Alcoa to have resulted in loss of some cargo to its competitors

The seven Greek ships despite their cargo insurance disability were

rated A lor 100 A l by the American Bureau of Shipping or Lloyds
Register One of these vessels was redelivered to her owners June

25 1949 on expiration of charter and not replaced because not needed
four Inore were due to go off hire by the end of 1949 and the remaining
two by the middle or 1950 At the time of the hearing October 20

1949 it was Alcoa s plan for all seven of them to go off hire at the

expiration of charters and to reduce their fleet because of the condi

tion of the freight market These were the only vessels in Alcoa s

fleet to which insurance penalties applied and as to these being
Libertys under 15 years old the penalties did not apply after June

1 1949

Respondents find that nonconference vessels particularly tramps
are competitive with them and that whenever vessels of the outside

carriers are subject to the disability premium that ract is reflected in

their lower rates and now shown as an absorption Ir the conrerence

members are rorbidden to make any absorptions in connection with

vessels which they may be forced to employ they will be seriously
handicapped rrom a competitive point or view and probably forced

out of theconrerence in order to meet the competition This situation

developed very acutely between the two VVorId Wars and in order to

prevent such resignations and consequent possible rate wars the con

rerences adopted the absorption practice During that period many
or the users or penalty tonnage were United States carriers using
United States flag vessels wh ch became overage

Such vessels as those owned and operated by Las Americas Shipping
Line Inc intervener are subject to the cargo insurance penalty
although they are rated A I in the American Bureau or Shipping
They operate from Baton Rouge N e Orleans and Mobile to Havana

Cuba and are the only conrerence vessels serving these ports at the

present time One vessel is subjected to an insurance penalty because

it is under the 1 000 ton limit and one because it is a converted LST
This company has been operating since 1946 during which time it has

had a perrect no loss record As a result the minimum excess penalty
is applied which ih the case or the undersized vessel is 5 cents per 100

insured value or the goods and in the case or the LST is 10 cents per
100 insured value instead or 15 cents which would otherwise be

lPplied This company has recently joined the Gulf and South
itlantic Havana Steamship Conrerence Agreement No 4188 a

espondent herein but if not permitted to absorb this insurance
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penalty would be unable to compete on an equal basis with other

members of tbe conference whose vessels are not subject to this insur

ance penalty The president of this company testified that this would

force them out of the conference This would mean no conference

service out of the ports of Mobile and Baton Rouge and no service

at all for these ports in this trade if the line was unable to continue

its operation on a nonconference basis

No shipper port or carrier or other interest offered any evidence

protesting against this absorption practice On the contrary ports
and carriers appeared in favor of it and the one shipper who inter

vened pointed out the disability under which he would be placed if the

power to follow the practice were removed Whenever a shipper is

compelled to use ships subject to the penalty because of urgency aris

ing out of the terms of the letter of credit or because of some other

reason he is placed undeI a handicap as against his competitors who

can use the nonpenalty ship if the absorption of the penalty is fol

bidden
Prior to the war the underwriters charged an additional premium

on cotton and cotton linters which are always stowed below deck if

the vessel stopped at more than two ports on the Gulf before going
abroad and a further penalty was applied on the two commodities

during the winter season if any cargo of any description was loaded

on deck In other seasons a deck load of about 250 tons was allowed

before the latter penalty was applied Although the lines did every

thing possible to get the underwriters to waive the penalties they
were unsuccessful and therefore the carriers were compelled to pro
vide for the absorption of those penalties

Cargo which is ordinarily stowed under deck is at times stowed on

deck for the carrier s convenience This practice has been followed

for years in order to utilize as fully as possible the cargo space of

the vessel and to permit prompt shipment of cargo which might other

wise be shut out Shippers prefer to have their goods stowed under

deck but in times of stress or lack of space they would rather have

them carried on deck to secure immediate transportation However

the carriers admit that in view of the fact that the carrier is carrying
the cargo on deck in order to secure more revenue the shipper should

not be compelled to pay the excess insurance cost as compared with

the shipper whose cargo is carried below deck

It is also developed that in some of the trades vessels subject to an

insurance penalty because of age belong to the Government whose

flag they fly Refusal to put those vessels upon a parity with United

States flag vessels or others in the conference might lead not only to
3 U S M C
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resignations from t confer nce but to governm ntal retaliations

of variow sorts

The use of the word may instead of shall in the conferenCG

agreement in connection with the absorption of the insurance penalty
premiums was not intended to permit the carriers to give different

shippers dtfferent treatment in similar situations It was designed
to allow the carriers to consider the facts in each case and make the

absorption only when it is warranted Insurance underwriters decide

which shippers shall have to pay the penalty premium and the method

and amount of the payment qepending upon the form of insurance

coverage and policy the shipper has purchased Since these differ

the rights of the shippers to the abSrption differ Some shippers are

self insurers some have a large volume of insurance coverage others

a very small volume and apparently at times the former receives more

favorable treatment as to penalties than the latter No complaint was

received as to any different treatment any carrier had accorded ship
pers in the same situation

The record discloses several instances in which tariffs do not con

form strictly to conference agreements For example Agreement
No 140 1 of the Gulf French Atlantic Hamburg Range Freight Con

ference 3

provides for absorption of penalties for deviation and deck

load assessed by underwriters on cotton and cotton linters whereas

thetariff thereunder authorized absorption on cotton and cotton linters

of actual differences of insurance account of class of vessel or devia
tion Class of vessel is covered by the tariff but not

thE agreement and deckload is covered by the agreement but not

the tariff Such discrepancies should be eliminated in all instances

We find

That the practice of respondents of absorbing out of their freight
revenues the excess cargo insurance premiums charged by under

writers for the insurance of cargoes transported in vessels which have

been placed on the underwriters penalty listbecause ofage nationality
or other reason or because argoes have been stowed on deck for the
vessels convenience has not been shown to result in any unfair or un

just discrimination against ports carriers or shippers nor to operate
to the detriment of the commerce of the United States nor to be in
violation of any of the provisions of the Shipping Act 1916 as

amended

That the use ofoptional provisions in the agreement olthe respond
ents covering the adoption of absorption practices constitutes an

authorization that the conference may adopt such practices when con

aAll such variances appear in Appendix B

3 U S M C
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ditions and circumstances so warrant such provisions do not permit
member lines individually to exercise any option with respect to the

use of such practice nor do they permit the conferences to place such

pFactices into effect indiscriminately such provisions are not violative

of the Shipping Act 1916 as amended
That if a conference adopts the practice of absorbing excess cargo

insurance premium the proce Nr A9r making stich absorptions must
be specifically set forth in its t riffs including the character of proof
to be required of the shipper be re absorption win be made respond
ents Sh1111 eliminate from their tariffs all language indicative of an

option in the absorption ofsuch excess premiums
That the amendment relative to absorption of excess cargo insurance

premiums submitted by respondent Leeward and Windward Islands

and Guianas Conference Agreement No 75403 is approved
That the respondents shall modify their tariff provisions relative

to absorption of excess cargo insurance premiums so that in all in
stances such tariff provisions will be consistent with the provision of
the applicable conference agreements

That this proceeding will be held open and no order issued pending
receipt of the necessary amendments

MC OUGH 0Ol11Jmissioner cQncw ring
There are two issues in this proceeding First whether the practice

of absorption of penalty cargo insurance is lawful and second if
it is lawful whether conference provisions leaving it to the discretion
ofmember lines whether ornot to absorb are lawful With respect to
the second question Ijoin with the majority

With respect to the first issue the majority s finding that the prac
tice of insurance absorption is not in violation of any section of the

ShippingAct of 1916 including theprovision against unjust discrimi
nation as between carriers appears to be based in large measure on the
view that the absorption practice does not tend to increase the use of

disability ships or decrease the use of American flagships 1 in fact
have any effect thereon one way or another At the same time how
ever it is said that a ship against which a penalty is imposed finds
it more difficult to secure employment and generally must accept a

lower charter rate unless tonnage is scarce At the present time it is
difficult to fin amarket for handicapped vessels Ifind these two
statements difficult to reconcile particularly in view of the further
statement that Alcoa s inability to absorb evoked complaints from

shippers and is thpught by Alcoa to have resulted in loss of some cargoeto
its competitors 3U
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Itseems reasonable to conclude from the above that if a cargo in3ur

ance penalty may not be ab orbed by the carrier and therefore makes it

more difficult for a vessel to secure employment and for the operator
of such vessel to secure cargoes then conversely the ability to absorb

must promote the operator s ability to employ a disability ship suc

cessfully and thereby tend to inrease the USe of disability ships
However a basic issue not dealt with in the majority decision must

be examined in this situation

rhe carrier who absorbs insurance penalties imposed by under

writers on shippers using the carrier s vessel subject to such penalties
i e who permits the shipper to deduct the insurance penalty from the

freight bill does not grant a similar freight refund to shippers using
other vessels of the same carrier not suffering from such penalty
There is no doubt a feature of discrimination in this aspect alone

Yet we cannot say that it is an unjustly discriminatory practice and

therefore outlawed under Section 15 of the 1916 Act Insurance

absorption in the final analysis is a freight rate reduction to compen
sate for a disability inherent in a partiIJJar vessel a reduction granted
only if as and when such disability is present in the vessel and

measured by the exact extent of that disability vVe cannot find

UnjU8tly discriminatory a freight rate allowance compensating for an

inherent disability of a particular vessel whether that disability is an

insurance penalty to which that vessel is subjected or to name another

example lesser speed resulting in delayed delivery Such speed dif

ferential has in the past in several instances led to differential tariffs

and while uniformity of transportation charges on agiven route is a

desirable factor of trade stabilization differential rates based on dif

ferent quality of service rendered cannot ordinarily be considered

unjustly discriminatory
In arriving at these conclusions I express no opinion as to the

propriety of another type of rate reduction which insurance absorp
tion no doubt constitutes i e a practice such as port equalization
under which carriers refund to more distant shippers major portions
of Government regulated inland freight charges so as to offset the

advantage ofgeographical proximity of certain ports to their natural

tributary area with the result that a carrier collects different net ocean

freight from different shippers for identical transportation services on

the 8ame ships although the disability is not inherent n the vessel
In the present case on the other hand the identical net ocean freight
charges are levied on all shippers receiving the identical transporta
tion service on the sOllne ships
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ApPENDIX A

RESPONDENTS

Leeward and Windward Islands and Guianas Oonfrence Agreement No 7540 3

Mem bers

Alcoa Steamship Company Inc

Royal Netherlands Steamship Company

Gulf French Atlantic HamburgRange Freight Conference Agreement No 140 1

Members
Armement Deppe S A

Complgnie Generale Transatlantique French Line
Lykes Bros Steamship Co Inc

N V Nederlandsch Amerikaansche Stoomvaart Maatschappij HoUand
Amerika Lijn

Rapner Line Joint Service of

Sir R Ropner Company Limited
The Pool Shipping Company Limited

The Ropner Shipping Company Limit
States Marine Corporation States Marine Corporation of Delaware Joint

Service
Waterman Steamship Corporation
Wilhelmsens Dampskibsaktieselskab
A S Den Norske Afrika og Australielinie
AS Tonsberg
AS Tankfart I

A S Tankfart IV
AS Tankfart V

AS Tankfart VI

A B Svenska Amerika Linien Swedish American Line

Joint Service

Gulf United Kingdom Conference Agreement No 161

Mernbers
Thos Jas Harrison Harrison Line

Larrinaga Steamship Co Ltd Larrinaga Line

Lykes Bros Steamship Co Inc

N V NederlandschAmerikaansche Stoomvaart Maatschappij Holland
Amerika Lijn

Ropner Line JQint Service of

Sir R Ropner Company Limited
The Pool Shipping Company Limited
The Ropner Shipping Company Limited

States Marine Corporation States Marine Corporation of Delaware Joint
Service

Waterman Steamship Corporation
3U S M C
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Havana Steamship Oonference Agreement No 4189
Members

Comvania Trasatlantica

Empresa N viera de Cuba S A

Lines de Vapores Garcia S A

New York and Cuba Mail Steamship Co

North Atlantic Gulf Steamship Co
United Fruit Company

United States Atlantic and Gu tjHaiti Oqnfer e A greement No 5590

Members
Alcoa Steamship Company Inc

Compagnie Generale Transatlantlque French Line

Lykes Bros Steamship Co Inc

Royal Netherlands Steamship Company
Standard Fruit and Steamship Company

UnitedStates Atlantic and Gulf Santo Domingo Oonference Agreement No 6080

Members
Bull Insular Line Inc

Lykes Bros Steamship Co Inc

U S Atlantio Gulf Netherlands West Inaies Venezuela Oonference
Agreement No 6190

Members

Alcoa Steamship Company Inc

Barber Carribean Line Joint Service of

Rederiet Vindeggen AjS
Rederiet Besseggen AjS
Skipsaksjeselskapet Essi

Skipsaksjeselskapet Estero

Dampskibsaksjeselskapet Esito

Bj Ruud Pedersen
Grace Line Inc

Lykes Bros Steamship Co Inc

Royal Netherlands Steamship Company

River Pla te ana Brazil Oonferences Agreement No 59

Members

The Booth Steamship Company Limited

Brodin Line Joint Service of

Rederiaktiebolaget Disa

Rederiaktiebolaget Poseidon

Angfartygsaktiebolaget Tiffing
Cia Argentina de Navegacion Dodero S A

Dampskibssclskabet Torm Torm Line

Flota Mercante del Estado

Furness Canada Ltd

HollaQd Interamerica Line Joint Service of

N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland
AmerUta Lijn

Van ievelt Goudriaan Co s Stoomvaart Maatschappij N V

S U S M C



214 UNITED STATES MARITIME COMMISSION

River Plate and Brazil Conferences Agreement No 59 Continued

Members Continued
International Freighting Corporation Inc

haran Lines Joint Service of

A S Ivarans Rederi
A S Lise

A S Besco

Lamport HoltLine Ltd
Linea Sud Americana Inc Cardiaz Lines

Lloyd Brasileiro Patrimonio Nacional

Mississippi Shipping Company Inc Delta Line

Moore McCormack Lines Inc American Republics Line

The Northern Pan America Line A S
Norton Line Joint Service of

Reneriaktiebolaget Svenska Lloyd
Stockholms Rederiaktiebolaget Svea

Rederiaktiebo aget Fredrika
Prince Line Limited
Shepard Steamship Company
Southern Cross Line Joint Service of

A S J Ludwig Mowinckels Rederi

Westfal Larsen Co A S
Sprague Steamship Company
Wilh Wilhelmsen interests Joint Service of

Vilhelrusens Dampskibsaktieselskab
A S Den Norske Afrikaog Australielinie
A S Tonsberg
A S Tankfart I

A S Tankfart IV

A S Tankfart V

A S Tankfart VI

Brazil Unitell Stutes Cunada Freight Ccmferen ce Agreement No 5450

Members

The Booth Steamship Company Ltd

Brodin Line Joint Service of

Anfn rtygsaktiebolaget TirfinJ
Rederiaktiebolaget Disa

Rederiaktiebolaget Poseidon

Cia Argentina de Navegacion Dodero S A

Danipskibsselskabet Torm Tonn Line

Flota Mercnnte del Estado

Furness Canada Ltd

Holland Interamerica Line Joint Service of

N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland
Amerika Lijn

Van Nievelt Goudriaan Co s Stooruvaart Maatschappij N V
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BrattitJniieU Stdtes oanada Freight Oonference Agreement No 8450 JL

MembersContinued

Infernational Freighting Corporation Ine
Ivaran Lines Joint Service of

A S Besco

A S Li e

Aktieselskapet Ivarans Reder

L8IllPort Holt Line Ltd

Linea Slid Americana Inc Gardiaz Lines
Lloyd Brasileiro Patrimonio Nacional
Mississippi Shipping Company Inc Delta Li

Moore McCor ack Lines Inc American Republics Line

The Northern Pan America Line A S

Norton Line Joint Service of

Rederiaktiebolaget Svenska Lloyd
Stockholms Rederiaktiebolag Svea

Rederiaktiebolaget Fredrika

Prince Line Limited

Shepard Steamship Company
Southern Cross Line Joint Service of

AS J Ludwig Mowinckels Rederi

Westfal arsen Co A S

Sprague Steamship Company
Wilh Wilhelmsen interests Toint Service of

Wilhelmsens Dampskibsaktieselskab
A S Den Norske Afrika og Australielinie

A S Tonsberg
A S Tankfart I

A S Tankfart IV

A S Tankfart V

A S Tankfart VI

Mid Brazil United States Oanada Freight Oonference Agreement No 7630

Members

Aktiebolaget Svenska Brazil La Plata Linjen
The Booth Steamship Company Ltd

Brodin Line Joint Service of

Rederiaktiebolaget Disa

Rederiaktiebolaget Poseidon

Angfartygsaktiebolaget Tirfing
Cia Argentina de Navegacion Dodero S A

Dampskibsselskabet Torm Torm Line

Flota Mercante del Estado

Furness Canada Ltd

Holland Interamerica Line Joint Service of

N V Nederlandsch Amerikaansche Stoomvaart aatschappij H91
land Amerika Lijn

Van Nievelt 0oudriaan Co s Stoomvaart Maatschappij N V
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Mid fJraza Cnitea 3ta te8 0anada Freight aotltf ence Agreement foe 7680

Continued

Member8Continued
International Freighting Corporation Inc

Ivaran Lines Joint Service of
AlS Ivarans Rederi

A S Lise

AlS Besco
Lamport HoltLine Ltd

Lloyd Brasileiro Patrimonio Nacional

Mississippi Shipping Cozapany Inc

Moore McCormack Lines Inc

The Northern Pan American Line AlS
Norton Line Joint Service of

Rederiaktiebolaget Svenska Lloyd
Stockholms Rederiaktiebolag Svea

Rederiaktiebolaget Fredrika

Prince Line Ltd

Shepard Steamship Company
Southern Cross Line Joint Service of

A S J Ludwig Mowinckels Rederi and Westfal Larsen Co A S

Sprague Steamship Company

North Brazil United State8 00ltUlda Freight Oonference Agreement No 7640

Member8
The Booth Steamship Company Ltd

Cia Argentina de Navegacion Dodero S A

Dampskibsselskabet Torm Torm Line

International Freighting Corporation Inc

Lamport HoltLine Ltd

Lloyd J3rasileiro Patrimonio Nacional

Mississippi Shipping Company Inc

MooreoMcCormack Lines Inc

The Northern Pan America Line A S

Rwer Plate United State8 00ltUlda Freight Oonference Agreement No 6900

Member8

The Booth Steamship Company Ltd

Brodin Line Joint Service of

Rederiaktiebolaget Disa

Rederiaktiebolaget Poseidon

Angfartygsaktiebolaget TirfIng
Cia Argentina de Navegacion Dodero S A

Dampskibsselkabet Torm Torm Line

Flota Mercante del Estado

Jrurness Canada Ltd

Holland Interamerica Line Joint Service of

N V Nederlandsch Amerikaansche Stoomvaart Maatschappij
Holland Amerika Lijn

Van NieVelt Goudriaan Cos Stoomvaart Maatscbappij N V
8 U S M O
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River Plate United States Canada Freight Conference Agreement No mUJJ

Continued

Members Continued
International Freighting Corporation Inc

Ivaran Lines Joint Service of

A S Inlrans Rederi

A S Lise

A S Besco

Lamport HoltLine Ltd
Linea Sud Americana Inc Gardiaz Lines

Mississippi Shipping Company Inc Delta Line
Moore McCormack Lines Inc American Republics Line
Th Northern Pan America Line A S

Norton Line joint Service of

Rederiaktiebolaget Svenska Lloyd
Stockholms Redriaktiebolag Svea

Rederiaktiebolaget Fredrika

Prince Line Ltd

Shepard Steamship Company
Southern Cross Line Joint Service of

A S J Ludwig Mowinckels Rederi

Westfal Larsen Co A S

Sprague Steamship Company
Wilb Wilhelmsen interests Joint Service of

Wilhelmsens Dampskibsaktieselskab
A S Den Norske Afrikaog Australielinie

A S Tonsherg
A S Tankfart I

A S Tankfart IV

A S Tankfart V

A S Tankfart VI

East Coast South AmericanReefer Conference Agreement No 6800

Members

The Bootb Steamsbip Company Ltd

Brodin Line Joint Service of

Rederiaktiebolaget Disa

Rederiakiiebolaget Poseidon

Angfartygsaktiebolaget l irllng
Cia Argentina de Navegacion Dodero S A

Dampskibsselskabet Torm Torm Line

Flota Mercante del Estado

International Freighting Corporation Inc

IvaranLines Joint Service of

A S Ivarans Rederi

A S Lise

A S Besco

LampQlt HoltLine Ltd

Lloyd Brasileiro Patrimonio Nacional
Milsissippi Sbipping Company Inc Delta Line

Moore McCormack Lines Inc American Republics Ltile

3 U S c
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Bast Ooast South American Reeter Oonference Agreement No 6800 Continued

Members Continued
The Northern Pan America Line A S

Norton Line Joint Service of

Rederiaktiebolaget Svenska Lloyd
Stockholms Rederiaktiebolag Svea

Rederiaktiebolaget Fredrika
Southern Cross Line Joint Service of

A S J Ludwig Mowinckels Rederi

Westfal Larsen Co A S

Sprague Steamship Company
Wilh Wilhelmsen interests Joint Service of

Wilhelmsens Dampskibsaktieselskab
A S Den Norske Afrikaog Australielinie

AjS Tonsberg
A S Tankfart I

A S Tankfart IV

A S Tankfart V

A S Tankfatt VI

River Plate and BraziljUrvited States Reefer Oonference Agreement No 1200

Members
Brodin Une Joint Service of

Rederiaktiebolaget Disa

Rederiaktiebolaget Poseidon

Angfartygsaktiepolaget Tiding
Cia Argentina de Navegacion Dodero S A

Dampskibsselskabet Torm Torm Line

Flota Mercante del Estado

International Freighting Corporation Inc

Lamport Holt Line Ltd

Lloyd Brasileilo Patrimonio Nacional

Mississippi Shipping Company Inc Delta Line

Moore McCormack Lines Inc American Republics Li es

The Northern Pan American Line A S
Norton Line Joint Service of

Rederiaktiebolaget Svenska Lloyd
Stockholms Rederiaktiebolag Svea
Rederiaktiebolaget Fredrika

Southern Cross Line Joint Ser ice of

A S J T1udwig Mowinckels Rederi

Westfal Larsen Co A S

Sprague Steamship Company
Wilh Wilhelmsen interests Joint Service of

Wilhelmsens Dnmpskibsaktieselskab
A S Den Norske Afrikaog Australielinie
A S Tonsberg
A S Tankfart I

A S Tankfart IV
A S Tankfart V

AjS TatikMit VI
S U B IO
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Gulf South and East AfriCan Conference Agreement No 7180

Membel S

Java Pacific Line Joint Service of

N V Stoomvaart Maatschappij Nederland
N V Rotterdamsche Lloyd

Lykes Bros Steamship Co Inc

Silyer Line Limited

U A Soufh Africa Conference Agreement No 3518

111 entbC1 S

British and South America Steam lavigation Co Ltd

The Clan Line Steamers Ltd

Ellerman Bucknall Steamship Company Ltd

Farrell Lines Incorporated
Prince Line Limited
The Union Castle Mail Steamship Company Ltd

South Atlantic SteamShip Confel ence Agleement No 4620

Membel S

South Atlantic Steamship Line

South Atlantic Steamship Line Inc

Strachan Shipping Company
Waterman Steamship Corporation
Wilhelmsens Dampskibsaktieselskab
A S Den Norske Afrikaog Australielinie

A S Tonsberg
A S Tankfart I

A S Tankfart IV Joint Service

A S Tankfart V

A S Tankfart VI

Aktiebolaget Svenska Amerika Linien Swedish
American Line

N01 th AtlCllntio Continental Freight Conference Agreement No 4490

Members

A S J Ludwig lIowinckels Rederi Cosmopolitan Line

Black Diamond Steamship Corporation
Compagnie Generale Transatlantique

Compagnie Maritime BeIge S A Compagnie Maritime Congolaise S C
R L Joint Service

Cunard White Star Limited

Ellermans Wilson Line Ltd Wilson Line

A P Moller Maersk Line Joint Service of

Dampskibsselskabet af 1912 A S
A S Dampskibsselskabet Svendborg

N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland
Amerika Lijn

South Atlantic Steamship Line Inc

United States Lines Company United States Lines

Waterman Steamship Corporation
3 U S M O
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North Atlantic French Atlantic F reiuM Oonference Agreement No 7770

Members
A S J Ludwig Mowinckels Rederi Cosmopolitan Line

Compagnie Generale Transatlantique French Line

Cunard White Star Limited

A P Moller MaelSk Line Joint Service of

Dampskibsselskabet af 1912 A S

A S Dampskibsselskabet Svendborg
South Atlantic Steamship Line Inc

United States Lines Company United States Lines

Waterman Steamship Corporation

G1tlf Scandinavian and Baltic Sea Ports Oonference Agreement No 5400

Members

Det Forenede Dampskibs Selskab A S Scandinavian American Line

Lykes Bros Steamship Co Inc

Wilhelmsens Dampskibsaktieselskab
A S Den Norske Afrika og Australielinie
A S Tonsberg
A S Tankfart I

A S Tankfart IV Joint Service
A S Tankfart V

A S Tankfart VI

Aktiebolaget Svenska Amerika Linien Swedish

American Line

North Atlantic Baltic Freight Oonference Ag1 eement No 7670

Members

Black Diamond Steamship Corporation
Compagnie Maritime BeIge S A and Compagnie Maritime Congolaise

S C R L

Cunard White Star Limited

Den Norske Ameriklinje A S Oslo Norwegian America Line

Det ForenedDampskibs Selskab Copenhagen Scandinavian American
Line

The East Asiatic Company Ltd

Ellerman s Wilson Line Limited Wilson Line

Gdynia America Shipping Lines Ltd Gdynia America Line

Merivienti Cy Finnlines

Moore McCormack Lines Inc American Scantic Line

N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland
Amerika Lijn Holland America Line

Suomen Hoyrylaiva Osakeyhtio Finska Augfartygs Aktiebolaget Finland

Steamship Company
Swedish American Line AlE Svenska Amerika Linien Transatlantic

Steamship Co Ltd Rederiaktiebolaget Transatlantic Joint Service
Thorden Lines A B

United States Lines Company United States Lines

3U S M C
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North Atlantio Baltio Freight Oonference Agreement No 7670 Continued

MembersContinued
Waterman Steamship Corporation

Wilh Wilhelmsen interests Joint Service of

Wilhelmsens Dampskibsaktieselskab
A S Den Norske Afrikaog Australielinie

A S Tonsberg
A S Tankfart I

A S Tankfart IV

A S Tankfart V

A S Tankfart VI

South Africa U S A Oonference Agreement No 359

Members

Britishand South America Steam Navigation Co Ltd

The Clan Line Steamers Ltd

Ellerman Bucknall Steamship Company Ltd

Farrell Lines Incorporated
Prince Line Limited

The Union Castle Mail Steamship Company Ltd

Gulf and South Atlantic Havana Steamship Oonference Agreement No 4188

Members

Empresa Naviera de Cuba S A

Lykes Bros Steamship Co Inc

Standard Fruit Steamsbip Company
United Fruit Company
West IndiaFruit Steamship Co Inc

Pacific Coast River Plate BrazU Oonference Agreement No 6400

Members
Cia Argentina de Navegacion Dodero S A

Java Pacific Line Joint Service of

N V Stoomvaart Maatscbappij Nederland

KoninkIijke Rotterdamscbe Lloyd N V

Moore McCormack Lines Inc Pacific RepubliCS Line

Pacific Argentine Brazil Line Inc

Silver Line Limited

Westfal Larsen Company A S Westfal Larsen Company Lines

ApPENDIX B

PROVISIONS IN CONFERENCE AGREEMENTS AND TARIFFS THEREUNDER OF RESPONDENTS

WITH RESPECT TO ABSORPTION OF EXCESS CARGO INSURANCE PREMIUMS IN THE

ORDER RESPONDENTS ARE LISTED IN APPENDIX A

Leeward and Windward Islands and G1tianas Oonference Agreement No 540 3

Agreement Member lines may when necessary equalize actual insurance

differentials on cargo caused by flag over age or under size disability and when

large or bulky pieces ordinarily susceptible to under deck stowage are stowed

on deck for the convenience of the carrier
3 U S M C
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Leeward and Windward Islands and Guianas Oonference Agreement
No 75403 Continued

Tariff Southbo1tnd Rates named herein do not include marine insurance or

other service apart from transportation but upon application the carrier ay
effect insurance foraccount of shippers at prevailing rates

Tariff Northbound Rates and charges named herein do not include insurance
of any kind

Virgin Island Tariff Southbound Rates named herein do not include marine

insurance but upon application the carrier may effect insurance for account

of shippers at prevailing rates

Virgin Island Tariff Northbound No insurance whatever is included in the

rates named herein

G1lf French Atlantic HamburgRange Freight Oonference Ag1 eement No 140 1

Agreement The parties hereto agree that penalties for deviation and deckload

assessed by underwriters on Cotton and Cotton Linters may be refunded to

Shippers inall cases provided claim from shipper is supported by receipt from

insurance company or other satisfactory evidence

Tariff Rates shown herein do not include Marine Insurance and no premiums
for account of shipper may be absorbed by the carrier The only exception to

this rule is on Cotton and Cotton Linters which rates are based on Class A

Vessel rating and actual differences of insurance account of class of vessel

or deviation may be absorbed upon presentation of receipted insurance bills

Gulf United Kingdom Oonference Agreement No 161

Agreement It is further understood additional insurance premiums assessed

by underwriters on cargo account overage and or under tonnage vessels may

be refunded to payees upon presentation of receipted insurance bills which

have been approved for payment by the General Secretary of the Conference
The parties hereto agree that penalties for deviation and deckload assessed

by underwriters on Cotton and Cotton Linters may be refunded to shippers in

all cases provided claim from shipper is supported by receipt from insurance

company or other satisfactory evidence

Tariff Rates shown herein do not include Marine Insurance and no premiums
for account of shipper may be absorbed by the carrier

Havana Steamship OonffNence Agreement No 4189

Agreement On cargo stowed on deck for the convenience of a member line the

difference between on deck and under deck insurance on the cargo on that

particular vessel may be absorbed All such absorptions shall be reported

to the Conference
Tariff Rates published herein do not include Marine or other Insurance

United States Atlantic and Gulf Hai ti Conference Agreement No 5590

Ag1 eement The steamer lines will not equalize marine insurance However

in the case of large or bulky pieces or packages lines will be p rmitted to

coverwith extra insurance where stowage on deck is entirely for convenience

of the steamship company

Tariff No insurance or other service apart from transportation is included in

the rates named herein
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United States Atlantic and G1tlf Santo Dom ingo Conference Agreement No 6080

Ag1 eement Member lines shall absorb for the purpose of equalizing actual

insurance differentials when insurance differentials obtain resulting from

diversion overage or under sized vessels or the operation of chartered vessels
or vessels not regularly engaged in the trade and therefore being subject to a

higher insurance premium
Ta1 iff HomeWa1d No insurance whatever is included in the rates named

herein

Tariff Outward No insurance whatever is included inthe rates named herein

Shippers desiring to cover theil shipments with insurance may so notify the

Carrier or Carrier s agent inwriting prior to the sailing of the steamer Insur

ance shall then be effected at rates prevailing under the Carrier s open policy
and premium for samewill be charged on bill of lading but whether charged
or notwill be collectible from theshippers

United States Atlantic Gu lt Nethe1 Zands West Indies and Venezuela

Oonference Agreement No 6190

Agreement Member lines may when necessary make absorption for the purpose

of equalizing actual insurance differentials especially when resulting from

diversion or overage or under size vessels or when large or bulky pieces or

packages for the convenience of the carrier are stowed on deck

Tariff Homeward Rates and charges shown herein do not include insuran ce

Tariff Outward
a Rates published in this tariff do not include Marine Insurance

b Shippers desiring marine insurance must so notify the carrier inwriting
when bills of lading arepresented for signature but in any case not later than

the day before sailing Insurance will then be effected at prevailing rates

under a policy taken out by the carrier and cost of same shall be collectible
from the shipper

River Plate and Brazil Conference Agreement No 59

Agreement Provides that there shall be no absorption of any charges except as

unanimously voted and provided inthe tariffs

Tariff Members are permitted to absorb actual difference in cargo insurance

premiums between rates applying on their veSsels and the lowest rates apply

ing to competitive cargo vessels of any conference member Such absorptions
to be made only by refund of the actual difference in the cargo insurance

premium All instances of such payment shall be reported in writing to the

Conference Chairman with copy of supporting bill

Brazil United States Oanada Freight Confe1 ence Agreement No 5450

Agreement Provides that there shall be no absorption of any charges except

as may be otherwise unanimously agreed
Tadff Contains authority to absorb insurance differential the same as stated

after Tariff under River Pla te and Brazil Conference Agreement No 59

above

8 U S M C
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Mid Brazil United State8 Canada F1eight Conference Agreement No 630

Agreement Provides that there shall be no absorption except as may be other

wise agreed and shown in conference tariff

Tariff Contains authority to absorb insurance differential the same as stated
after Tariff under River Plate and Brazil Conference Agreement No 59

above
North Brazil United States Canada Freight Conference Agreement No 640

Agreement Provid es that there shall be no absorption except as may be

otherwise agreed and shown in conference tariff

flariff Contains authority to absorb insurance differential the same as stated

after Tariff under River Plate and Brazil Conference Agreement No 59
above

River Plate United States Canada Freight Confe1 ence Agreement No 6900

Agreement Provides that there shall be no absorption except as may be other

wise unanimously agreed and shown in conference tariff

Tariff Contains authority to absorb insurance differential the same as stated
after Tariff under River Plate and Brazil Conference Agreement No 59

above

East Coast Sou th America Reefer Conference Agreement No 6800

Agreement Provides that there shall be no absorption except as may be other

wise agreed and shown in conference tariffs

1 ariff Lines may equalize insurance premiums with premiums applying on the
best rated competitive line

River Plate and Brazil United States ReefeConference Agreement No 200

Agreement Provides that there shall be no absorption except as may be other

wise agreed and shown inconference tariffs

Tariff Lines may equalize insurance premiums with premiums applying on the

best rated competitive line

Gulf South and East African Oonference Agreement No 7780

Agreement Provides that there shall be no absorption except as authorized

by the parties to the agreement and recorded in the tariff or tariffs of the

conference

Tariff Absorption of insurance differentials is prohibited except in the fol

lowing instances

1 When for the convenience of the ship under deck cargo may be stowed

on deck the ship may absorb the difference between on deck and under deck

insurance premiums
2 If by reason of vessel being over twenty years old additional insurance

premiullls are charged by underwriters the ship may absorb the amount of

such additional premiums All instances or such absorption shall be reported
inwriting to the Conference Office
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U S ASouth Africa Oonference Agreement No 3518

Agreement Provides that th re shall be no absorption unless adopted and

prescribed by the conference
Tariff Contains authority to absorb insurance differentials the same as stated

after Tariff under Gulf South and East African Conference Agreement No

7780 above

South Atlantic team8hip Oonference Agreement No 4620

Agreement Provides that there shall be no absorption except as provided in

the tariffs

TOIriffs French Atlantic No 2 and Oontinental No 2 provide Rates shown

herein do not include marine insurance No premium for account of shipper
may be absorbed by the carrier except actual differential premiums between

on deck and under deck stowage also penalties assessed by underwriters on

cargo for over age and or under tonnage vessels and additionally on cotton

and cotton linters for extra ports of call deviation and deckloads No
insurance claims may be paid unless filed within one year of sailing of vessel

transporting the cargo and supported by receipt froIp insurance company or

other satisfactory evidence No refunds for on deck over age or under ton

nage penalties may be paid until approved by the conference

Sooth Atlantic Baltic Tariff No 2 also under this Agreement No 4620
contains same provisions as French Atlantic and Oontinental next above ex

cept the difference between on deck and under deck stowage is not included

North Atlantic Oontinental Freight Oonference Agreement No 4490

Agreement 90ntains no provision concerning absorption
Tariff The only insurance absorption is on Cotton and Cotton Linters which

rates are based on Class A Vessel rating and actual differences of insurance

account of class of vessel or deviation may be absorbed upon presentation of
receipted insurance bills

Changed August 22 1949 to provide Rates shown herein do not include

Marine Insurance and no premiums for account of shipper may be absorbed

by the carrier

N01 th Atlantic French AtlOlntic Freight Oonference Agreement No 110

Agreement Contains no provision concerning absorption
Taliff Contains authority to absorb same as stated after Tariff under North

Atlantic Oontinental Freight Oonference Agreement No 4490 above includ

ing change August 22 1949 discontinuing absorption

Gulf ScandinaUian and Baltic Sea Ports Oonference Agreement No 5400

Agreement Contains no provision concerning absorption
Taliff The only absorption authorized is on Cotton and Cotton Linters which

rates are based on Class A vessel rating and actual differences of insurance

account of class of vessel or deviation may be absorbed upon presentation of
receipted insurance bills
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North Atlantio Baltio Fre ight Conference Agreement No 60

Agreement Contains no provision concerning absorption
Tariff Contains authority to absorb insurance differential the same as stated

after Tariff under Gulf Scan tinavian and Baltio Sea Ports Confe1 ence Ag1 ee

ment No 5400 abOve but changed August 31 1949 discontinuing absorption

South Africa V S
A

Conference Agreement No 359

Agreement Contains no provision concerning absorption
Tariff

1 When for the convenience of the ship under deck cargo may be stowea

on deck the ship may absorb the differences between on deck and under deck

insurance premiums
2 If by reason of vessel being over twenty years old additional insurance

premiums are charged by underwriters the ship may absorb the amount of

such additional premiums All instances of such absorption shall be reported

inwriting to the Conference office
3 In respect of shipments of Gold Bullion if by reason of vessel not having

Bullion Room approved by the Bank s underwriters the Bank is called upon

to pay a higher rate of insurance the ship may absorb the additional insur

ance premium charged by the underwriters up to an amount of 21A tt per 100

Ad Valorem Bills for payment of all such additional insurance premiums

shall be approved by the Conference Secretary before payment

Gulf and South Atlantic HUvana Steamship Conference Agreement No 4188

Agreement Contains no provision concerning absorption
Tariff

a Rates published herein do not include Marine or other insurance

b On cargo stowed on deck for the convenience of a member line the
difference between on deck and under deck insurance on the cargo on that

particular vessel may be absorbed All such absorptions shall be reported to

theConference

Pacific Ooast River Plate Brazil Oonference Agreement No 6400

Ag1 eement Provides that there shall be no absorption of any charges
Tariff Rates do not include Marine Insurance and or charges if any for

shipping documents consul fees etc
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FEJERAL MARITIME BOARD

No 693

IN THE MATTER OF AGREE ENT NO 6870 AND THE

PRACTICES OF THE PARTIES THERETO WITH RE

SPECT TO RATES GRANTEOlL COMPANIES

Submitted June 21 1950 Decided October 30 1950

Agreements Nos 6870 and 6190 in so far as they authorize special rates to oil

companies on supplies and equipment foruse inCuracao Aruba Bonaire Neth

erlands West Indies and Venezuela have not been shown to be in violation

of sections 14 16 and 17 of the Shipping Act 1916 or in contravention of sec

tion 15 thereof and should not be disapproved The proceeding ordered

dIscontinued

Parker McOollester and John R Mahoney for respondents
Hymen Malatzky for Himala International intervener

George F Galland for the Board

REPORT OF THE BOARD

This is an investigation on its own motion by the Unit d States Mari

time COIIlJIlission our predecessor to determine whether Agreement
No 6870 and paragraph 6 c of Agreement No 6190 in so far as they
authorize special rates under special conditions to oil companies on

supplies and equipment for their own use in Curacao Aruba Bonaire

Netherlands West Indies and Venezuela should be disapproved
Hymen I Malatzky under the name ofHimala International inter

vened against the agreements The examiner found t4at the agree
ments had not been shown to be in violation of sections 14 16 and 17

of the Shipping Act 1916 or in contravention of section 15 thereof

and should not be disapproved Exceptions to the examiner s recom

mended decision were filedby Himala International but oral argument
wasnot requested

The exceptions are in the nature of general conclusions that the con

tracts between the carriers and the oil companies which are described
3 F M B
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fully in the examiner s rec9mIIlendAA de result in a violation of

sections 14 16 and 17 of the Act and run counter to the provisions of

section 15 thereof In essence these conclusions are nothing more

than a disagreement with the examiner s evaluation of the evidence

It is also alleged that the shippers na ed in the contracts are not the
oil companies themselves and are not the ones who use the supplies and

equipment subj ect to the contracts and that therefore the contracts

are misleading and should not besanctioned This entirely disregards
the fact that the shippers as affiliates of the il companies are charged
with the purchase and shipment of all supplies and equipment used

by the oil companies For the purpose of this proceeding we are jus
tified in considering the shippers and the oil companies one and the

same

Upon the whole record we find 1 that the exceptions are without

merit 2 that the facts are as set forth in the examiner s recom

mended decision which we adopt and make a part hereof and 3

that agreement No 6870 and paragraph 6 c of Agreement No 6190

should not be disapproved
An order discontinuing this proceeding will be entered

oSee Appendix
3 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C this 30th day of October A D 1950

No 693

IN THE 1vJA ITER OF AGREEMENT No 6870 AND THE PRACTICES OF THE

PARTIESTHERETO WITH RESPECT TO RATES GRANTED OIL COMPANIES

This proceeding having been instituted on the motion of the United

States Maritime Commission the Board s predecessor and having
been duly heard and submitted by the parties and full investigation
of the matters and things involved having beenhad and the Board on

the date hereof having made and entered of record a report containing
the conclusions and decision thereon adopting the recommended deci
sion of the examiner which report and decision are hereby referred to
and made parts hereof
It is ordered That thisproceeding be and it is hereby discontinued

y the Board

SEAL Sgd A J WILLIAMS

Searetary
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No 693

tN THE MATTER OF AGREEMENT NO 687Q AND THE
Pa AYrIOES OF TlIE P AaTIES TH RETO WITH ltE

SPECT TO RATES GRANTED OILCOMPANIES

Agreements Nos 6870 and 6190 in so far as they authorize special rates to oU
companies on sUPPlies and equipment for use In Curacao Aruba Bonaire
Netherlands West Indies and Venezuela have not been shown to be in v1o a

tion of sections 14 16 and 17 of the Shipping Act 1916 or in contravention

of section 15 thereof and should not be disapproved The proceeding should
be discontinued

ParkerMcOoZlestet and ohn R Mahmzey for respondents

HymaniMaZatzky for llimala International intervener

George F Galland for the Board

REcOMME DED PECISION OF C W ROBINSON EXAMINER

This is an investigation by the Board 1 to determine whether greement No

70 and paragraph 6 c of Agreement No 6190 should be disapproved Him81

Jnternational intervened against the agreements
Agreement No 6190 approved August 11 1 38 pursuant to tion 15 of th

Shipping Act 1916 hereinafter referred to s theAct covers the transporta tio

Qf c rgo between U S Atlantic and Gulf ports and ports n Curacao Aruba
onaire Netherlan s West Indies and Vene uela 2 Jaragraph 6 c of t4e

J1ee e t provi es as follows

Nothing herein contained shall prevent any of the parties hereto from
making cont acts for cafrYlngcargo of oil companies to points of delivery
in the island of Ouracao Aruba and Bonaire Netherlands West Indies and
V nezuela Provided that such cargo is intended for the sole use of the 011

1The I vestlga on a8 Inl ated by the United States M r1t1me Commission on Its own

inotlon on August 2S 1949 but In accordance with section 104 of Reorganization Plan No
21 of 19150 submitted by the President to the Congress on March is 19150 effective May 24
1915O the regulatory functions of the Commission were transferred to the Federal MaritIme
Board

I The parties to this agreement are respondents Alcoa Steamship Co pany Inc Grace
inc Lykes Bros SteamShip Co Inc Royal Netherlands SteamShip Co Konlnklfjke

Ned rlandsche Stoom bootMaa s happfj N V Rederiet Vlndeggen A S R er1et Besseggeli
A B Bklps8ksjeselsllallet Ess1 Stlpsaksjeselskapet Estero Dampsklbsak8Je8e kapet lllslto
and Bj Ruud Pedersen
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companies in the equipment and operation of their plants and not for resale

purposes

Under Agreement No 6870 approved May 4 1939 respondents Alcoa Grace

Lykes and Royal Nt therlands hereinafter refelred to as respondents under

take that the C81 gO encompassel bY PlragJ ph 6 c above shall be carried

at rates and charges and upon termS and conditions and in accordance with

rules and regulations unanimoQsly agreed upon and that same shall be duly

filed with the U S Mlritime Commission

As of the time of the hearing respondents had two contracts with E D Sheffe

both dated June 11 1948 and one with Asiatic Petroleum Corp
4 dated June 16

1948 Each provides that the materIals to be shipped under this Agreement
are not for resale except to the Shipper s own employees but are for the sole

and exclusive use of th shipper inconnectio wit the xploratio exploitation
refining trarisportation and maintenance of their producing and refining opera

tions of Petroleum products in Venezuela and or the Netherlands West Indies s

The contracts also prOVide that the shippers shall furnish without cost to re

spondents safe and suitable berths oi anchorage and that the vessels shall

remain continuously inberth until discharge is completed Rates for the variouS

articles set forth in schedules attached to the contracts are generally lower

tPsn the regular tariff rates therefor and arebased on competition and lower cost

of operation
To aid in the development of their oil resources Venezuela and the Nether

lands West Indies waive import duties on oil equipment and supplies The

contract traffic here involved approximates 300 000 tons a year or roughly 25

percent of respondents total business to the area and is discharged at the

properties of the oil companies usually some distance from respondents regu

lar ports of discharge The industrial materials move in such large volume

as to make them subject to tramp competition Indeed one major oil com

pany switched to chartered tonnage several years ago It was testified that

much of the material used by the oil companies is now available in Europe as

well as in the United States a situation aided by the recent devaluation of

foreign currencies and that as a small difference in the total delivered cost can

resu t in the loss Of business to uropean uppliers it is most important to

American suppliers and respondents alike that the materials be delivered as

heaply as possible Local merchants at destination are not prejudiced by the

contracts as the materials shipped thereundeI are not for resale Further

inore materials of the kind under consideration are not bought by the com

panies in the countries where used because of their high prices which include

beav import duties As a protective measure the oil companies must certify

that shipments moving at the contract rate come within the terms of the con

rlct Qccasional cOlIJmercialshipments are carried at regular tariff rates and

R re discharged at the public terminals utilized by respondents There is no

indication that th contracts are carried out in other than the strictest manner

It was testified that tl1e laws of Venezuela require oil companies to provide

commissaries fOI their employees in remote areas and to seli at prices fixed by

a Sheffe represents a group of Venezuelan and Netherlands West Indies companie sub

sidiaries of Standard Oil Co
4 Asiatic is a subsidiary of Batavian P troleum Co a member of the Royal Dutch Shell

group
15 The materials consist principally of pipe cement an i n and steel articles anQ

commissary supplies for employees
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the GoverIiment Sonietitn the companies ate co miSelled to sell for less than

the cost of laying the goods down inVenezuela The employees profit by the low

prices and the arrangement is notunfair to loc l business as usually there are

no available stores in such outlying places
Although there are no figures of record it was testified that the cost of de

livering materiallat thecompanies private terminals is less than at regularpub
lic terminals used by respondents The companies furnish free facilities

which can be used uninterruptedly until discharge is completed advantages not

enjoyed t the publiC terminals there are no stevedoring charges at theprivate
terminals the employees of the companies hanlle the cargo more efficiently and

expeditiously than the stevedores at the puhlic terminals commercial cargo

must be cleared through the customs with all its ramifications and delays
at the public terminals respondents sometimes are called upon to make good
for losses over which they have no control a situation which does not exist

at the private terminals and matters relating to customs duties are handled

by the companies themselves where the cargo is discharged at their terminals

Conditions at the public terminals in the Netherlands West Indies are better

than in Venezuela but costs are equally high From the foregoing comparison
it seems safe to assume that it is cheaper to ieliver oil company supplies at

company terminals than at public terminals

Respondents are willing to make contracts with other shippers similarly cir

cumstanced even though they may not be oil companies It is significant that

no complaints had been received against thecontracts until Himala nternational

intervened herein Himala an exporter of chemicals and related products ad

mittedly lias notshipped anything to Venezuela for several years Its objections
to the contracts are that the chemicals used by the oil companies would be com

petitive with those shipped by Himala and that in the future it might export
foodstuffs to Venezuela which could be bought locally by the oil companY em

ployees if the commissaries were discontinued

CONCLUSIONS

Section 15 of the Act authorizes the Board to disapprove any agreement
whether or not previously approved by it that it finds to be unjustly discrimi

natory or unfair as between carriers shippers exporters importers or ports or

between exporters from the United States and their foreign competitors or to

operate to thedetriment of the commerce of the United States or to be in viola
tion of this Act

o o Itis clear beyond cavil on this record that the present agree
ments arenot unjustly discriminatory or unfair as between carriers importers
or ports or between exporters and their foreign competitors There remains for
determination therefore whether the agreements areunjustly discriminatory or

unfair as between shippers or exporters or operate to the detriment of the com

merce of the United States or are inviolation of the Act

The record is devoid of any substantal evidence that the contracts result in

unjust discrimination or unfairness as between shippers or exporters As already
noted no other shipper has asked for a simHar contract and been refused and
the uncontradicted testimony is that shippers similarly circumstanced irrespec
tive of whetller th y are oi companies would be accorded the same rights
and privile s as the oil CQmpani s The position of intervener Himala the only

o it must be kept in mind that the present discussion is limited to the special contracts
involved and does not relate to the over all lawfulness of the agreements
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complainant against the contracts being based on indetermiJlate future ttading
Is much too nebulous to justify disapproval of the agreements Furthermore

from the evidence it does notappear likely that Himala would get any more busi

ness if the contracts were cancelled and theoil compa ies tili d tramp vessels

or bought their supplies from European sOUlce

To be a detriment to the commerce of th United States here must be at least

a plausible possibility that the action complained of will affect commerce fd

versely There is no such manifestation inthepresent proceeding On the con

trary thecontracts enable American exporters to compete in foreign markets an

end most desirable whenever possible Furthermore respondents have managed
to retain a large bloc of traffic which easily Could be carried by tramp vessels or

by lines operating between Europe and South America The loss of such traffic

conceivably could upset the conference schedule of regular and dependable serv

ice In the final analysis the present contracts further the interests of American

commerce rather than result ina detriment thereto

Section 14 4 of the Act forbids any common carrier by water from making
any unfair or unjustly discriminatory contract with any shipper based on the

volume of freight offered In a broad sense the present contracts are based

on volume for 25 percent of respondents entire southbound traffic in the trade

certainly is a substantial figure However that may be the contracts are not

unfair or unjustly discriminatory in view of the circumstances Rather are

they premised on a very practical approach to a difficult problem involving the

welfare of a segment of the American shipping publiC Jmd of the conference lines

themselves The commodities subject to the contracts are such as to remove

them from the r alm of ordin ry commercial competition and no shipper or

consignee hasbeen shown to be hurt by the ontracts

Section 16 1 of theAct makes it unlawful for any common carrier by water

to make or give any undue or unreasonable preference or advantage to any

particular person locality or description of traffic in any respect whatsoever

or to subject any particular person locality or description of traffic to any

undue or unreasonable prejUdice or disadvantage in any respect whatsoever

Since this section and section 14 4 basically are the same in so far as this

proceeding is concerned further discussion with respect to sectron 16 1 is not

necessary
The only other part of the Act having a possible bearing on the sUbject is

section 17 which prohibits any common carrier by water in foreign commerce

from demanding charging or collecting any rate fare or charge which is

unjustly discriminatory between shippers or ports n It has been

found that thecontracts do not violate any other provision of the Act and the

evidence is notpersuasive that therates themselves areoutof line for the service

performed in the light of all thecircumstances

The view of the Board s predecessors on sections 14 16 and 17 of theAct are

clearly set forth inthe cases of Phila Ocean Traffic Bureau v EflJport 8 S Oorp
1 U S S B 538 An Refining 00 v Ellerman Bucknall S S 00 et aZ 1 U S

S B B 242 and 531 and The Paraffine 008 Inc v Amer Hawaiian S S

00 et aZ 1 U S M C 628 In the first case cited at page 541 the Secretary

of Commerce said

Itis well settled that the existence of unjust discrimination and undu

prejudice and preference is a question of fact which must be clearly demon

strated bY substantial proof As a general rule there must be a definite

showing that the di1ference In rates complained of Is undue and unjust in

8 F M il
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that it actually operates to the real disadvantage of the complainant In

order to do this it is essential to reveal the specific effect of the rates on

the 1low of traffic concerned and on the marketing of the commodities in

volved and to disclose an existing and effective competitive relation
between the prejudiced and preferred shipper localities or commodities

In theAtz Refining Co case at page 250 the United States Shipping Board

said

Sections 16 and 17 of the Shipping Act do not forbid all discriminatory
preferential or prejudicial treatment nor does Section 14 declare unlawful

all contracts based on the volume of freight offered To paraphrase the

language of the Supreme Court in t e case just cited United States v

llUnois CentraZ R R 263 U S 515 To bring a difference in rates within

the pr04ibttion of the e sections it must be shown that sqch a difference Is
not justi1led by the cost of the respective services by their values or bY
other transportation conditions

Upon this record the Board should find that Agreement No 6870 and para

graph 6 c of Agreement No 6190 in so far fis they authorize special rates

to oil companies under the circumstances hereinbefore described arenotviolative

of any of theprovisions of the Act or incontravention of section 15 thereof and
should not be disapproved The proceeding should be discontinued

SF M B



UNITED STATES MARITIME COMMISSION

No 678

INCREASlRATESSHIP S ANCHORAGE TO SHORE NoME ALASKA

Respondent s rates as a whole for the transportation of commodities from and to

points inAlaska notshown to be unlawful

Suspended schedules not justitled

Malcolm D Miller for complainant
S J WettJiek tor respondent

COMMENDED DECISION OF F J HORAN EXAMINER

On May 5 1948 respondent Lomen Commercial Comp ny filed

with the Commission its tariff naming rates for the transportation of
commodities between ship s anchorage and shore at Nome Golovin
Teller Solomon and other places in Alaska and from Golovin and

Teller anchorages to points beyond Golovin and Teller Upon protest
of the Territory of Alaska hereinafter called complainant the rates
named in the tariff on cigars cigarettes tobacco snuff and groceries
were suspended by the Commission until October 5 1948 The other

rates contained therein became effective on June 5 1948 Following
the action of the Commission respondent indefinitely extended the

period of suspension at the same time amending the tariff to show the

lower rates that would apply on the commodities mentioned in lieu
of the rates suspended This proceeding concerns the lawfulness of

all tates in the tariff

There has been no formalhearing in this proceeding Data relating
to the question ofwhether tpe tariff results in net income in excess of

a fair return have been submitted informally and complainant and

respondent have agreed that the matter should be disposed of on the

basis of such data Ithas beendecided to follow this procedure As in

Ratesbetween Places inAlaska 3 U S M C 33 revenues and expenses
in connection with the transportation involved will be spoken of as

those of respondent s lighterage department to distinguish them from

the revenues and expenses of respondent s sales department
S F M B
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In the case cited it was determined that the value for rate making
purposes of the lighterage department s property did not exceed

250 000 and 7 percent ofsuch fair value or 17 500 was found to be

a fair return No change in such fair return is warranted by the

record in the instant proceeding
As pointed out in Rates between Places in Alaska sup1 a th season

of navigation in the area in which respondent operates is limited by
weather conditions to approximately the 5 month period from June

to October inclusive In1948 the cargo carried by respondent totaled

29 577 tons and fo such transportation it received 222 860 60

Sundry lighterage department revenue of 10 650 25 increased this sum

to 233 510 85

Respondent computes its lighterage department expenses for 1948

as follows operating 177 782 98 administrative Seattle office 20

000 administrative other than Seattle office 28 974 43 total 226

757 41 On the basis of this computation the lighterage department s

net income before income taxes would be 6 753 44 and after income
taxes 5 300 15 or 12 199 85 less than a fair return

The sum of 28 974 43 appearing as the lighterage department s

administrative expenses for other than the Seattle office is 89 456 per
cent of the total of other than Seattle office administrative expenses
which amounted to 32 389 59 leaving 10 544 percent thereof or 3

415 16 to be borne by the sales department Such percentages are

the proportions that the gross revenue of the lighterage department
and the gross revenue of the sales department respectively bear to the

combined gross revenue of the two departments except that deducted

from the sales department s gross revenue are the cost of goods sold

and certain agency expenses In Rates between Places in Alaska

supra only the cost of goods sold was allowed as a deduction How

ever in the instant proceeding
the lighterage department s net income

would not exceed a fair retUTIl even if no deduction were made In

such case 73 949 percent or 23 95178 would be allocated to that de

partment Its net income before income taxes would be 11 776 09 and

after income taxes 9 167 58 or 8 33242 less than a fair return

The deficiency of net income does not warrant the conclusion that

each and every rate in force under the tariff in question is below a

reasonable maximum To quote from Interstate Oommerce Oofflmis

sion v Union Pacific Railroad Oompany 222 D S 541 549 Where
the rates as a whole are under consideration there is a possibility of

deciding with more orIess certainty whether the total earnings afford

a Je sonable return But whether the carrier earned dividends or not

sheds little light on the question as to whether the rate on a particular
article is reasonable
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rhere being no evidence from which it can be deteqnined whether

respondent s rates in effect on cigars cigarettes tobacco snuff and

groceries are lower than maximum reasonable rates it cannot be said

that if increased as proposed in the suspended items they would be

just and reasonable
The Commission should find that the effective rates in question as

a whole are not shown to be unlawful It should find further that

the suspended rates have not been justified
Correspondence of record indi ates dissatisfaction on the part of

United States Smelting Refining and Mining Company with respon
dent s rates on bulk oil A determination as to the lawfulness of such

rates may be had by filing a complaint as provided in section 22 of the

Shipping Act 1916 as amended

An appropriate order should he entered
3 F M B



ORDER

At a Session of the FBDERALMARITIME BOARD held at its

office in Washington D C on the2d day ofNovember 1950

No 678

INOREASED RATES SHIP S ANmoRAGE TO SHORFrNOME ALASKA

It appearing that by order dated June 4 1948 the United States

Maritime Commission ordered a hearing into the lawfulness of the

rates charges regulations and practices in tariff schedules of respon
dent Lomen Commercial Company enumerated and described in said

order and suspended the operation of certain items therein enumerated

until October 5 1948

It further appearing That investigation of the matters involved

has been made by a hearing examiner who has issued a report recom

mending a finding that the schedule of rates as a whole had not been

shown to be unlawful butthat the increases suspended were not shown
to have been justified and that the parties filed no exceptions to said

report
It further appearing That intervener the Territory ofAlaska has

agreed that this proceeding may be discontinued without prejudice
and the respondent has agreed that the case may be dismissed on the

basis ofthe findings recommended by the examiner

It is ordered That the findings recommended by the examiner be

adopted as those of the Board andthat this proceeding be discontinued
and dismissed

By the Board

SEAL Sgd A J WILLIAMS

Secretary



FEDERAL lIARITIME BOARD

No 681

HYMEN I MALATZKY DOING BUSINESS AS HIMALA INTERNATIONAL

V

AMERICAN EXPORT LINES INO ET AL

Submitted October 18 1950 Decided December 1 1950

Exclusive patropage contract dual rate system of North Atlantic Mediterranean
Freight Conference is not in violation of the Shipping Act 1916 or in con

travention of section 15 thereof

A provision of a conference contract with the shipper giving the carri r an

option to declare the contract terminated if the shipper violates the contract

by shipping via a nonconference vessel is unjustly discriminatory and
should be eliminated from the contract

Complaint dismissed

HY1nen IMalatzky for complainant
George E Wal8h for Pacific Coast Borax Company
Roscoe H Hupper andBurton H White for Ameriean Export Lines

Inc

REPORT OF THE BOARD

By THE BOARD

By corpplaint filed June 18 1948 eomplainant alleges that 7 days
previously he had shipped 75 drums of DDT on respondent s vessel

Ewford eonsigned to Athens Greece andon whieh was paid freight at
the rate of 45 per ton under protest whereas he should have been

charged only 37 50 per ton whieh was the rate eharged to shippers
signing eontracts giving their exclusive patronage to the carrier Itis
contended that the dual rate system is void The reiief asked includes
an order declaring the conference to which respondent is a party to
be a conspiracy an order withdrawing the Board s approval of the
conference agreement andan order requiring the discontinuance of the
dual rate system The complaint also seeks reparation in the sum
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of 4189 the difference between the noncontract rate charged and the

contract rate which complainant claims should have been charged on

the 5 tons or more ofcargo carried

The examiner I ecommended that the complaint be dismissed We

agree in general with the examiner s recommendations The matter

was argued on exceptions before the Board on the same day with No

684 sbrandtsen v Nortll Atlantic Oontinental Freight Oonference
et al decided December 1 1950 involving many of the same ques
tions and ih which proceeding he present complainant was an

intervener

On February 17 1948 our predecessor the United States Mari
time Commission approved the conference agreement of North At
lantic Mediterranean Freight Conference of which respondent is a

member theagreement providing for the dual rate system discussed at

length in the Isbrandtsen case supra The attack on the dual rate

system in the instantcase is substantially the same as in theIsbrandtsen
case supra and for the reasons set forth in the opinion in that case

we find that the system here under consideration is not in violation of
the Shipping Act 1916

Complainant here admitted that he had signed a conference contract

prior to the shipment in questjqn as assistant manager of Bernard
Ring a merchant exporter and later on September 13 1948 after the

shipment signed a contract on behalf of himself trading as Hlmala
International In his testimony he somewhat modified his original
position and stated thathe did not then attack the dual rate system as

unlawful per se but objected to the fact that the ocean rates in effect
prior to the effective date of the dual rate system were made the COl
trac rates and a higher rate established for noncontract shippers He
stated that if the conference had continued its prior rates for non

contract shippers and established lower rates for contract shippers
then he could not have had any objection His position apparently
amounts to a contention that the measure of the rates is too high
Nothing in the evidence however supports this contention

An objection not advanced in the sbrandtsen case 8UYpra is that
the contract provision requires tender of American shipments to con
ference lines regardless of whether the cargo is to be transported on

a through vessel or is subject to transshipment It is ttimed that
the conference is thereby attempting to control shipments to ports
not actually served We do not flee that this objection has validity
since both types of carriers must be deemed to serve the ultimate des
tination whether directly or through an on c rrier
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The only objection which complainant makes to the form of the

contract and which appears to us to have merit is that which is

directed to the carrier s option to terminate the contract and collect

damages in case of the shipper s violation As indicated in our opin
ion in the Isbra1v1tsen case supra we think the contract should be
modified to eliminate this feature

The testimony shows that complainant has been reimbursed by his

Greek customers for the full amount of the freight charges with

respect to which he complains This fact alone however would not

be considered by the Board as a basis for refusing reparation if com

plainant were otherwise entitled to it since complainant would be

under obligation to hold the amount of any recovery for the benefit

of the party justly entitled thereto We find that complainant is

not entitled to reparation He paid the noncontract published rate

and because he had not signed the conference contract he was not

entitled to the contract rate Moreover granting the lower contract

rate to complainant without obtaining his signature to the contract

would have amounted to an unreasonable discrimination in his favol

by the carrier and would have been unlawful

FINDINGS

We find as follows

1 The option provision contained in the contract of North At

lantic Mediterranean Freigpt Conference permitting termination of

the contract and the collection of damages by the confer nce at the

option of the carrier is unreasonable and should be eliminated

2 In other respects the approval heretofore given to the con

ference agreement by our predecessor the United States Maritime

Commission on February 17 1948 is continued

3 Reparation is denied

An order will be entered dismissing the complaint
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in tVashington D C on the 1st day of Pecember A D 1950

No 681

HYMEN I 1ALATZKY DOING BUSINESS AS HIMALA INTERNATIONAL

lJ

AMERICAN EXPORT LINES INC ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full illvesti

gation of the matters and things involved having been had and the

Board on the datehereof having made and entered of record a report

containing its conclusions decision and findings thereon which re

port is hereby referred to and made a part hereof

It is ordered That the complaint herein be and it is hereby
dismissed

By the Board

SEAL Sgd J WILLIAMS

Secretary
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No 684

ISBRANDTSEN COMPANY INO

11

NORTH ATLANTIO CONTINENTAL FREIGHT CoNFERENCE ET AL
1

Submitted October 18 1950 Decided December 1 1950

The proposed exclusive patronage contract dual rate system of North Atlantic

Continental Freight Conference and of Continental North Atlantic Westbound

Freight Conference are not in violation of the Shipping Act 1916 or in con

travention of section 15 thereof
A provision of a conference contract with the shipper giving the carrier an

option to declare the contract terminated it theshipper violates the contract

by Shipping via a non conference vessel is unjustly discriminatory and should

be eliminated from thecontract

Complaint dismissed

JOM J O Oonnor and William L McGovern for complainant
Roscoe H Hupper and Burrton H White for respondents
Joseph E McDowell for United States Department of Justice

Henry A Oockrum for United States Department of Agriculture
Hymen IMalatzky for Himala International and E A McDonald

Jr and T R Stetson for Pacific Coast Borax Co interveners

Paul D Page Jr Solicitor and George F Galland for the Board

REPORT OF THE BOARD

By the Board

The complainant hereinafter called Isbrandtsen originally
brought suit in the DistrictCourt ofthe United States for the Southern

Continental North Atlantic Westbound Freight Conference A S J Ludwig Mowinckels
Rederi Black Dia ond Steamship Corporation Compagnie Generale Transatlantique
CQtDpagnie Maritime Beige Cunard White Star Ltd Ellerman s Wilson Line Ltd Damp
skibsselskabet af 1912 A S A S Dampskib selskabe Sv ndborg Un t d States Lines Com
pany V Nederlandsche Amerikaansche Stoomvaart Maatschappij Waterman Ste mship

CorporatloIl and South Atlantic Ste bip Line Inc
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District of New York seeking to restrain the respondents who con

stitute respectively the eastbound and westbound North Atlantic con

ferences from putting into effect the so caned exclusive patronage
contract hereinafter referred to as the contract providing for con

tract and non contract rates hereinafter referred to as the dual rate

system and seeking to set aside so much of certain orders of the

United States Maritime Commission our predecessor as purported to
authorize the dual rate system The Commission s orders had been

issued from time to time after investigation but without adversary
proceedings approving the agreements of the two conferences and

various amendments thereto all pursuant to section 15 of the Shipping
Act 1916 hereinafter referred t as the Act

The original eastbound conference Agreement No 4490 provided
that the dual rate system might be negotiated with shippers The

original westbound conference Agreement No 7000 failed to make men

tion of such system but by amendment set forth in Agreement No
79201 approved by the Commission the system was authorized
Itappearing to the District Court that the conference carriers were

about to put the dual rate system into effect and thereby require
shippers to contract to employ conferepce carriers exclusiv ly in order
to secure tariff rates lower by 20 percent than those applicable if they
failed so to contract a temporary injunction was issued by the court

on January 7 1949 in order to preserve the status quo on condition
that Isbrandtsen should within 20 days from the entry of the order

prosecute before the Maritime Commission a complaint challenging
the validity of the dual rate system

Thereafter the present proceeding was instituted by Isbrandtsen

praying that so much of the conference agreements above mentioned
as purported to authorize the system be revoked and that the two con

ferences cease and desist from putting the system into effect The

Department of Justice the Department of Agriculture and certain
individuals intervened and counsel for the Board participated in the

proceeding
Islrandtsen and the Department of Justioe have made it clear to

this Board and to the Maritime Commission which will hereinafter
collective y be referred to as the Board that they do not chal

lenge the validity of the conference agreements generally but only
the dual rate system Specifically Isbrandtsen claims 1 that the

system is illegal because in violation of section 14 3 of the Act
hereinafter quoted and 2 that the Board Day not under section
15 of the Act legally approve a conference agreement which includes
the dual rate system beeause that feature is in violation of section
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14 3 and because such approval would be tantamount to delegating
to the conference the right to exclude Isbrandtsen from engaging in

commerce The lastof the foregoing oQjections is based on the ground
that the Congress has not delegated to the Board and the Board may

not redelegate any such power to any conference and that the threat

ened exclusion by the conference would deprive Isbrandtsen of its

property without due process of law

When the case came on before the examiner Isbrandtsen filed

copies of the proceedings in the District Court the conference agree
ments the contracts and rates and thereupon rested arguing that

the dual rate system on its face showed a prima facie case of dis

crimination which was illegal per se The record before us giving the

history and actual operation of the system was developed from wit

nesses produced by respondents All parties at interest were afforded

opportunity to be heard and after full adversary proceedings the

exam iner recommended that the system should be found not to violate

3ection 14 3 of the Act and that the contracts as presented should

with minor changes be approved With the examiner s recommenda
tions we generally agree

Isbrandtsen an American corporation organized in 1941 succeeded

an earlier corporation organized in 1921 and both have had ahistory
of ocean shipping operation independent from conference ties Is

brandtsen insists that it should have the right of uno structed access

to American shippers Its vessels run in competition with conference

liners It claims that the offering of lower rates to shippers who agree
to deal exclusively with the conference lines necessarily puts it at a

disadvantage and that the system restrains trade encourages monop

oly and directly violates section 14 3 of the Act Isbrandtsen ap

parently is not interested in joining any conference It is important
to note that membership in the conferences in question is and has been

open to it and that the Board s predecessors in passing on conference

agreements have from time to time insisted that any responsible
common carrier be accepted to conference membership on reasonable
terms Pacific Ooast European Oonferenee 3 U S M C 11 at p 14

1948 So Isbrandtsen s alleged handicap as an independent com

peting for cargo in the face of the conference contract system is a

handicap voluntarily assumed and not the result of exclusion

Be ore discussillg the contracts some consideration should be given
to the conferences It may be agreed that the conference system
tends to monopoly This system as above stated is not here under

attack and at this late date could not very well be for Congress as

is well known has chosen to approve a policy of regulated monopoly
8 F M B
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rather than cutthroat competitioI1 Section 15 of the Act recognized
carrier agreements
fixing or regulating transportation rates controlling regulating pre

venting or destroying competition pooling or apportioning earnings losses or

traffic or providing for an exclusive prefereJltial or

cooperative working arrangement

which under ordinary circumstances might be in restraint of trade
and authorized admini trative approval thereof when they met statu

tory standards The standards set forth in the same section authorize

disapproval when the conference agreements are found to be

unjustly discriminatory or unfair as between carriers shippers exporters im
porters or ports or to operate to the detriment of the ommerce of
the United States or to be inviolation of this act

The reasons which ied to the adoption of this Congressional policy
are set forth in full in the Alexander Committee Report H R Doc
805 63d Cong 2d Sess whicl was issued prior to the Shipping
Act 1916 and on which the latter was largely patterned The Com
mittee recognized that conditions ofocean transportation weresuch as

to permit recurrent rate wars which disorganized service impaired
its quality permitted discrimination against small shippers dis

couraged forward trading by merchants and uitimately resulted
in monopoly through the process of extermination of absorption of
the weaker units by the stronger Report 295 303 416 and stated

p 416

It is the view of the Committee that open competition can not be assured for
any length of time by ordering existing agreements terminated

and further observed p 298

the conference system largely results in placing rates autside the influence of
competition

Coming now to the provisions of the contracts there s little dif
ference between the eastbound and the westbound form The east
bound contract irovides that the shipper Merchant shall ship
by the conference lines all shipments of the commodities mentioned
or provided below that failureso to tender any such shipments to

the carriers or shipment of them by vessels other than those of
the c rriers shall be a violation of this contract that the carriers
agree to transport the shipments on their vessels that if the carriers
fail to name space within three days after the shipper applies therefor
the shipper shall be free to secure space elsewhere without prejudice
to the contract but the shipper must first give the conference an op
portunity to arrange space that the carriers agree to furnish space
in such vessels as they may respectively load that if the shipper shall
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make shipment in violation of the contract the carriers shall have

the option at any time to declare this agreement terminated and the

Merchant shall be liable to the carriers for liquidated damages equal
to twi the amount of freight that would have been payable under
this contract in respect of the shipments constituting the violation

that other commodities as may be shipped by the Merchant from

time to time which shall be deemed covered by this agreement shall
be at the lowest rates then in effect for the particular commodity
that rates are subject to reasonable increase from time to time and

that the notice thereof shall be deemed accepted by the hipper unless

within 20 days after his receipt of the notice he gives the carriers

written notice of non acceptance in which case the carriers shall

have the option at any time within 20 days after receipt of the ship
per s notice to cancel the agreement on giving the shipper at least 60

days written notice that the carriers shall have the option to reduce

their rates the shippers in such case to receive the benefit thereof and

that th agreement shall continue in effect throughout consecutiv

subsequent years subject to the right of either the shipper or the car

riers to terminate it as of December 31 in any year by giving the

other party 90 days written notice of termination
The testimony showed that by practical oijeration the contract

shipper was guaranteed against a change of rate for at least 80 days
Our funCtion in this proceeding is to re examine the dual rate sys

tem to determine whether it viol tes any express statutory provisions
or if not whether it contains any elements which violate statutory
standards so as to require administrative disapproval

The gist of Isbrandtsen s argument is that the system violates

statutory provisions in that it sets up dual rates for the same service

and thereby necessarily creates discrimination between those shippers
who sign and those who refuse Isbrandtsen claims that it makes no

difference that such discrimination may not be unreaso7U1hle or un

just contrary to the requirements of sections 15 16 and 17 of the Act

It points out that the language of section 14 3 of the Act unlike

that of the other sections referred to outlaws not only wnreasofuible

discrimination but all discrimination Relying on dicta of the Su

preme Court in Swayne Hoyt Ltd v U S 300 U S 297 complainant
concludes that aprima lacie case ofdiscrimination has been made out

which may not be excused on any showing of reasonableness

Section 14 3 of the Act reads as tollows

That no common carrier by water shall directly or indirectly
Third Retaliate against any shipper by refusing or threatening to refuse

space accommodations when such are available or resort to other discrimi
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nating or unfair methods because such shipper has patronized any other carrier

or has filed a complaint charging unfair treatm nt or for any other reason

It is to be noted that the modifying words unjust or unreason

able do not appear befor the word discriminating in this section

as they do in the other sections referred to although the word unfair
follows immediately after Nevertheless we cannot agree that this

section has the effect which Isbrandtsen claims For this there are

several reasons first such an interpretation would be contrary to the

interpretations which our predecessors have uniformly given since the

adoption of th Act in 1916 secondly such an interpretation wQuld
make impossible any harmonious administration of the A ct as a

whole thirdly such construction wouid extend the application of
section 14 3 to carrier activities generally whereas we think ap
plication is limited to such retaliation as is there describ d

Referring first to the prior decisions ofour predecessors it must be

pointed out that the attack maqe against the dual rate system in this
case is substantially the same as was made in Pacific Ooast European
Oonference Aqreement 8upra in which the Department of Justice
and the Department of Agriculture participated What the Mari
time Co nmission said in th t case is so appropriate here as to require
extensive quotation p 16

I

Every decision whether by a court or by us or our predecessors since the
passage of the Shipping Act involving the legality of the contract rate system
has rested upon the facts presented in the speCific case Wherever the system
has been condemned the decision has turned on some circumstance which

resulted in a discrimination or in detriment to the commerce of the United

States or in some violatiop of the Shipping Act 1916 No administrative

fiqding sustaining the lawfulness of the system has been reversed by the courtS
Although practically all of the points of attack against the lawfulness of the

contract rate system were made in U S ifaVigation 00 v Ounwrd S S 00 Ltd

84 U S 474 the court did not pass upon the merits of the complaint but

decided that the matter should have been presented initially to the Shipping
Board before resort was had to the courts It is significant that no further
action was taken by complainant inthat case

We cannot ignore the f ct in Swayne Hoyt v U S 300 U S 297 the

Supreme Court did not hold that the co tract ra e system was In violation

of section 14 of the Shipping Act 1916 or that the establisbment of two

different rates for identical services contract and non contract was in itself

unduly and unjustly preferential In giving full consideration to the decision

of our predecessor the court decided that he interpretation which had been

placed upon the facts by our predecessor was substantially supported and
that the court was not empowered to make a contrary finding

Contrary to the arguments made to us Congress was informed before it

pass d the Shipping Act 1916 of the existence of the contract r ite system as

well as of the deferred rebate system Congress took occasion to prohibit
the latter specifically It is reasonable to suppose that had it intended to

prohibit the former itwould have said so withequal force
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We can find no authority that the contract rate system is unlawful

per se

In 1933 the dual rate system was under attack in the case of

RawZeigh v Stoowvaart et al 1 U S S B 285 on the ground that

it violat d section 14 3 as well as other sections of the Act The

Shipping Board pointed out that the dual rate practice had then

been in effect for many years and had received the approbative atten

tion of the Congressional Committee which drafted the 1916 Act

The Board expressly found that the system did not violate section

14 3 The practice of olir predecessors has been to examine the

details of each dual rate system which has been presented and deter

mine whether there was violation of any express prohibition of the

Act or whether any features were unreasonable or unjustly dis

criminatory In a number of the reported decisions of our prede
cessors dual rate systtms have been disapproved on the latter ground

So in Eden MinVrig 00 v Bluefields Fruit 1S S 00 1 U S S B

41 1922 a dual rate structure put into effect by a siIgle carrier

permitting shippers no choice of service was disapproved Again
in Intercoastal Investigations 1935 1 U S S B B 400 and in 1936

Gulf Intercoastal Oontract Rates 1 U S S B B 524 the Secretary
of Commerce determined that the application of the dual rate system
in the intercoastal trade was llnreasonable because of the statutory
rate protection there given to intercoa tal carrier under the Inter

cQastal Shipping Act 1933 The latter of these two cases was of

course the one reviewed by the Supreme Court under the name of

Swayne Hoyt Ltd v United States upra wherein the dis p

proval of the dual rate system was based on the Secretlry s finding
of unreasonableness and not on the ground of violation of ection

14 3 The court in a note appended to its opinion p 307 dis
cussed the particular interpretation of section 14 3 urged by
Isbrandtsen in this case but dio not adopt it

Based on the interpretation above outlined our predecessors since

1931 approved no fewer than 32 conference agreements which provide
either specifically or inferentially for the dual rate system and of

these agreements 24 are now in effect and the respective conferences

are making active use of the dual rate system
Itmay be noted in passing that complainant s predecessor corpora

tion Isbrandtsen Moller adopted for itself an exclusive patronage
dual rate system from 1937 to 19p9 and filed 176 dual rates with the

Maritime Commission thus apparently at that time agreeing with the

Commission s interpretation of the law

Secondly complainant s interpretation of section 14 3 of the

Act would make any harmonious construction or administration of
8 F M B
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the Act most difficult If art agreement between carriers submitted
to the Board for approval under section 15 were found to contain no

unjust or unreasonable discrimination it would pa S muster so far

as that section and sections 16 and 17 are concerned The Board

cannot believe that a different standard was set up for testing such

3greements by section 14 3 which might require an opposite finding
Itis to be noted that section 15 of the Act expressly requires the filing
by carriers of all agreements including and giving or receiving spe
cial rates We consider that the lower of the two rates shown in the
dual rate tariffs fiJed in this case to be a special rate of tl1is descrip
tion Possibly and in order to harmonize with other language in the
same section and with other sections the naked word discrimina
tion in section 14 3 should be held to mean unjust or unreason

able discrimination United States v Wells Fargo Express 00 161
Fed 606 affirmed 212 U S 522 U S NJVigation 00 v Ounard
S S 00 Ltd 284 U S 474

Finally we feel that the language of section 14 3 of the Act is
not to be considered as a standard for judging all carrier agreements
but establishes a prohibition against an undesirable practice i e

retaliation To retaliate is defined in Webster s New International

Dictionary 1945 Unabridged Edition as to return like for like or

evil for evil Retaliation perhaps connotes the idea of vengeance
Such conduct mong carriers in their relations with shippers is in
our judgment the evil which section 14 3 was designed to prohibit
We cannot view the adoption of the dual rate system or the charging
ofa higher rate to a shipper who voluntarily declines to give his exclu
sive patronage as a retaliation The higher rate c nnot be said to
be charged as a retaliation for patronizing any other carrier It
is charged because the shipper does not sign the contract regardless
of whether or not he patronizes any other carrier A non signing
shipper who does not patronize a non conference carrier is treated s

harshly as a non signing shipper who ships partially or exclusively
with such a carrier

The history of the varous subsections of section 14 appears to

support the above analysis Section 14 1 made unlawful payment
of deferred rebates a practice which prevailed prior to the 1916 Act
and up to that time had not been held unlawful by the courts Uivited
States v Prince Line 220 Fed 230 1915 reversed as moot 242 U S
537 Section 14 2 made unlawful the use of fighting ships a prac
tice which even before the 1916 Act was frowned on by the courts in
the same case Section 14 4 made unlawful all contracts and rates
which unfairly and unjustly discriminated between large and small
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shippers Finally and in addition to the foregoing practices which

were con idered and condemned in the Alexander Committee Report
Report supra p 421 section 14 3 made unlawful retaliation

as there defined A real case of retaliation had been before the courts

Menaclw v Ward 27 Fed 529 1886 and was a leading precedent
prior to 1916 and in it real carrier retaliation had been condemned

There two steamship lines engaged in the New York Cuba trade had

increased their rates to plaintiffs because plaintiffs had previously
made shipments via tramp carriers in the trade This was retaliation

for the shipper s previous action The case involved no contract be

tween the shippers and the carriers a circumstance which was deemed

important to the decision as appears from the following extract p 533

The defendants to maintain the affirmative assert that their charges are fair

because they do not have the whole of the complainants carrying business

But it can never be material to consider whether the carrier is permitted to

enjoy a monopoly of the transportation for a particular individual or class of

individuals in ascertaining what is reasonable compensation for the services

actually rendered to him or them Such a consideration might be influentiaZ in

inducing parties to contr t in adlvance but it has no legitimate bearing upon

the value of services rendered Without a specitlZ contract or which are rendered

because the law requires them to be rendered for a fair remuneration Em

phasis supplied

We believe that section 14 3 was a codification of the common

law illegality of retaliation as appearing in the Menaclw decision

We believe that the distinction between what we regard as real retalia

tiOll as condenlned in the Menacho case Orl the Qne hand and the dual
rate system now under consideratio on the other hand was recog
nized in the case ofLough v Ol terbridge 143 N Y 271 1894 also

decided under the common law well befor the 1916 Act The New

York case last cited found nothing unlawful in the dual rate system
expressly pointing out that the Menaelw case applied to an entirely
different situation the court explaining p 280

Ihe authorities cited seem to me to remove all doubt as to the right of a

carrier by special agreement to give reduced rates to customers who stipulate
to give them all their business and to refuse these rates to others who are not

able or willing to so stipulate providing always that the charge exacted from

such parties for the service is not excessive or unreasonable

See also Mogul S S 00 v McGregor 1892 App Cas 25 at p 36

Isbrandtsen s further argument against our construction of section

14 3 is that where two interpretations are possible that one which

renders the Act unconstitutional in operation should be avoided

Isbrandtsen claims that a construction which approves the dual rate

system is equivalent to granting to the conference the power to exclude

Isbrandtsen and other independents from the trade that such power
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to exclude is equivalent to a power to grant certificates of convenience

and necessity such as Congress sometimes gives to regulatory bodies

but has not given to this Board with respect to foreign trade

Isbrandtsen argues that since this Board may not grant or withhold

such certificates it may not by our construction of the Act deleg te

any such power to a conference without violating several sections of
the Federal Constitution and the 5th Amendment

We think this argument is far fetched In the first place there
is no evidence that the dual rate system has in the past or will in
the future effectively cause the exclusion of an independent carrier
from any trade route on which he wishes to operate This is particu
larly apparent from the fact that there is a standing invitation to

all independents to join the conferences and to operate on the same

footing with conference members The Gonstruction which the Board
adopts for section 14 3 places no restrictions on Isbrandtsen s rights
to enter any trade and gives no conference or conference members

any right to db so

Raving thus considered the contentions of the parties as to the

proper constructlon of section 14 3 of the Act we must determine
whether the dual rate system as presented in this case qualifies for

approval under section 15 That system in many cases is a necessary
part of the conference system The evidence in this case shows that
eastbound conference members had in 1948 518 sailings as against
38 by complainant Complainant and its predecessor over a period
of 17 years except during World War II have maintained at least

tWsailings a month on the route Under the conference agreement
uniform rates are offered to all shippers who sign the conference
contracts and a uniform but higher rate is offered to all who do not
There is evidence that the conference system guarantees uniform rates

prevents cutthroat competition and encourages frequent and regular
scheduled sailings also that shippers are willing to pay rates to
sustain stability and frequency of service which means more to them
over a period of time than being able occasionally to avail themselves
of somewhat lower rates offered by non conference carriers There
is also evidence that even though rates of conference members are

identical there is competition among the members In the matter of
the service offered As stated above the conference system is not
under attack yet it is important to state that there is evidence in the
case if that be needed to support a finding that the conference agree
ments as distinguished from the dual rtte system contemplated by
them meet the requirements ofsection 15 of the Act and eserve the

approval which they have heretofore received from our predecessors
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If the conference members are to provide the service which the

shippers value the service must be matched by a regular availability
ofcargo from those shippers The conferences realize that to sustain

these mutual benefits something more than voluntary shipper coopera
tion must be agreed to The dual rate system is the device which has

been developed for that purpose Shippers have te tified in this case

that they deem the stability of rates anQ regularity of service which

a conference can offer are worth a price measured in terms of freight
rates By obtaining exclusi ve contracts from shippers the carriers

are better able to estimate the approximate volume of traffic that is

to be expected tonnage their routes and arrange their sailings accord

ingly As previously indicated the contracts under consideration

guarantee to the shipper that his rate will not be changed for approxi
mately 80 days and the evidence shows that longer commitments are

som tiIi1es granted In any event small shippers are put on the

same plane wjth large shippers andboth are thus encouraged to engage
in forward trading so necessary for foreign corhmerGe

There is a complaint by one of the interveners that the contracts

under discussion are unenforceable at law because lacking legal con

sideration We believe a technical consideration sufficient to support
the contract is found in the agreement of the carrier pot to change
rates for a specified time in exchange for the agreement of the shipper
to ship exclusively by the conference carriers However the question
of technical consideration and legal enforceability does not seem to

us all important in this case for it is clear from the evidence that the

contracts once made are in fact observed without resort to court

action and our problem is to determine whether the agreements by
the conference carriers to put the dual rate system into effect regard
less of enforceability is to be approved under section 15 We find
in general that the dual rate system disclosed by the evidence in this

case is not contrary to the standards set up in the Act

On the other hand one feature of the contract which we think

objectionable has to do with the option given to the carrier if the

shipper makes shipments in violation of the agreement The con

tractprovides thatin such a case

the Carrier sball have the option to declare this agreement terminate and the

Merchant shall be liable to the Carrier for liquidated damages equal to twice

the amount of freight that would have been payable under the contract in

respect of the shipment constituting the violation

Our predecessors have pointed out that an option of this sort makes

it possible for the carrier to discriminate between shippers Pacific
OOa8t EU1ope n Oonference 8Upra We think this objection is valid

a F M B
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Any approval which we give to the use of the dual rate system in

this case is conditioned upon the modification of the contract form

by the carriers so as to eliminate the option feature and substitute

therefor the specific treatment which will be accorded shippers in all

cases of violatIon
The contract provides for liquidated damages in case of violation

equal to twice the amount of freight that would have been payable
under the contra9t in respect to the shipment constituting the vio

lation Our predecessors have considered the reasonableness of

liquidated damage provisions for violation of contracts of this sort

We agree that this type of contract is one in which a liquidated
damage prvision may be incorporated because the harm caused by
breach is extremely difficult if not impossible of accurate estimation

Of course the agreed measure of damages must bear a reasonable

relation to the breach so as to class it as real damages and not as a

penalty In this case the contract provides for liquidated damages
in twice the amount of the freight involved Perhaps this is on the

high side but since by a violation some member of the conference

whose sl1ip has sailed has lost the freight involved and theconference

as a whole has been weakened by the violation we think the provision
is not unreasonable and may be retained In Pacific Ooast European
Oonference supra our predecessors approved a liquidated damage
feature for breach ofexclusive patronage limited to an amount equal
to the freight involved in the shipment or a certain number of times

thereof Court approval of a somewhat similar liquidated damage
clause was given in the case of North German Lloyd v Elting 96

Fed 2d 48

The fact that the conference collects the damages instead of an

individual carrier does not militate against reasonableness since

there will be damage to an individual though unascertained member

of the conference as well as to the conference as a whole The col

lection of damages by the conference appears to be a practicable
measure to make the contracts effective for the benefit of the con

ference me bers The result is in substance a pooling of damages
analogous to the pooling of earnings or profits which the Act section

15 expressly authorizes

An objection is made to the clause of the contract which requires
that all the shipper s cargo originating Qut of North Atlantic ports
be tendered to the carriers for transportation on their vessels at seven

American and several Canadian nameJ ports It is claimed that
this clause may discriminate against a shipper who ha cargo located

at an intermediate unnamed port or perhaps discriminate as between
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the named and the unnanled ports The named ports include the

seven major American ports between Norfolk Virginia and Portland

Maine and it would seem that the shipper is thus given a broad se

lection ofports from which to choose The carrier cannot be required
to serve ports beyond his choosing and we cannot therefore say that

the designation of the named ports creates any unreasonable

discrimination as claimed

We think thespecial treatment accorded to the Department of Agri
culture on Government owned or controlled cargo in granting to it

the lower contract rate without requirirlg the Government to sign a

contract is a reasonable exception in the public interest and is not a

discriminatory practice
Exceptions not discussed in this report nor reflected in our findings

have been given consideration and found not justified

FINDINGS

We find as follows

1 The findings contained in the report of the examiner are a sub

stantial compliance with the orders of reference of the Commission

of Decemher 19 1949 and January 13 1950

2 The provision contained in the eastbound contract permitting
termination of the contract and the collection of damages by the con

ference at the conference s option is unreasonable and should be

eliminated
3 The use of the dual rate system by the two conferences and their

members is not unjustly discriminatory or unfair as between carriers

shippers exporters importers or ports or between exporters from the

United States and their foreign competitors and does not operate
to the detriment of the commerce of the United States and is not in

violation of the Shipping Act 1916 provided that the form of con

tract used shall be modified so as to be in keeping with finding 2

above

An order willbe entered dismissing the complaint
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ORDER

At a session of the Federal 1aritime Board held at its office in

Washington D C on the 1st day of December A D 1950

No 684

ISBRANDTSEN COMPANY INC

V

NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and fu1l investi

gation of the matters and things involved having been had and the
Board on the date hereof h ving made and entered of record a report
containing its conclusions decision and findings thereon which report
is hereby referred to and made a parthereof
It is ordered That the complaint herein be and it is hereby

dismissed

By the Board
SEAL Sgd A J WILLIAMS

Secretary
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No 638

EDMUND WATERMAN GUSTAVE VATERMAN DOING BUSINESS AS

E WATERMAN CO AND LEO W Cox DOING BUSINESS AS L V COX

00
v

STOCKHOLMS REDERlAITIEBOLAG SViA ET AL
1

Submitted Octobe1 16 1950 Decided December 8 1950

On further hearing on damages complainants failed to proye damages Re

aration denied

Frank J McConnell Jwnes D Brown and Paul ill Jones for

complainants
Oletus Keating L de Grove Potter and David Dawson for

respondents
REPonT OF THE BOAnD

By THE BOARD

On July 26 1949 the Maritime Commission predecessors to this

Board found 3 U K M C VB that respondent in refusing com

plaina nts an equa1 opportunity with Twedbelg Kleppe and Cia

Ltda of Rio de Janeiro Brazi I hereinafter referred to as Kleppe to

secure space to ship fresh fruit in the 1S F1 eja in November 1944

from New York to Rio de Janeiro Brazil violated section 14 Fourth

and section 16 of the Shipping Act 1916 hereinafter called the Act

and that complainants were entitled to reparation A further hear

ing was ordered to determine the amount or damage ir any suffered

by complainants as a result or the violation The examiner s recom

mendation allowed a substantial award to each complainant
1 Skeffington S Norton Joseph F Lilly and John B O Reilly co partners doing business

under the firm name and style of Norton Lilly Company and Thor Eckert Co Inc

against which respondents the complaint was heretofore dismissed by the Commission

3 F M B248
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The respondent filed exceptions to the examiner s recommendation

and the issues were argued orally before this Board Our conclu
ions differ from those recommended by the examiner We find no

sufficient proof of any damages suffered by complainants which are

the proximate result of any violations of the Act
It has long been established by the courts and Government agencies

having jurisdiction ill such matters that a damages must be the

proximate result ofviolations of the statute in question b thereis
no presumption of damage and c the violation in and of itself
without proof ofpecuniary loss resulting from the unlawful act does
not afford a basis for reparation 2

Inthe instant case we are asked to award damages on the basis of a

record which we find lacks the necessary proof Claimants predicate
their claim for damages on the alleged loss of profits resulting from

respondent s violation of the Act in refusing to afford them an equal
opportunity to ship fresh fruit to Brazil on the J1S Freja in November
1944 along with the shipment being carried for Kleppe their com

petitor in Brazil They base their alleged pecuniary loss on hypo
thetical shipments of 4 000 and 5 000 boxes of Canadian apples which

they assert they could have obtained in time for the sailing of the
vessel and would have sold in Brazil at the same profit of 4 00 per
box which they were advised by their agents in Brazil their com

petitor must have earned on his apples It is not disputed that the

Kleppe shipment consisting of apples pears and grapes was not
made on a bill of lading basis but by a special agreement under section
6 of the Carriage of Goods by Sea Act whereby the vessel owner was

absolved from all liability including negligence Nor is it disputed
that the ves el oWJler had refused to carry fresh fruit for some three

years prior o this voyage because of the vessels faulty refrigeration
machinery and the poor outturn of fruit in previous attempts for
which extensive damage claims had been paid Although claimants
testified that they would have shipped on this same save harmless
basis as their competitor Kleppe did they acknowledged that they
would not have shipped in the Freja if their competitor had not done
so Indeed they insist their motivation was to remain competitive
with Kleppe in the Brazilian market Ve deem this particularly im
portant in connection with our consideration of the question as to
what complainants shipments might have included if in fact they
had been made

Despite claimants testimony during the hearing on damages some

five years after the fact that they would have shipped apples only
Pennsylvania R R 00 v nt l Ooal Co 230 U S 184 203 206
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the proof in the record is substantial that given the opportunity they
would also have shipped pears and grapes as well as apples Con
sidering the uncertain length of time of a voyage during the war
period and the save harmless basis of shipment it is not clear whether
any loss of profits on such mixed shipment resulted from the carriers
act of refusing space The proof amounts to little more than their
showing of a possibility which is highly speculative uncertain con
jectural and lacks a reasonable basis of certainty It is incumbent
on complainants to meet the burden of proof and we find they have not
done so

The record shows that the Kleppe shipment in the MS Freja con
sisted of7463 boxes of fresh apples7560 boxes of fresh pears and 937
lugs of grapes To remain truly competitive with Kleppe it is reason
able to conclude that claimants would have shipped the same three
types of fruit Claimants testimony that because of the poor record
of the vessel they would have shipped apples only if permitted to
do so by the carrier is not persuasive when one considers the facts
that complainants were aware of the record of the Freja at the time
they were insisting that carrier accept reasonable amounts of apples
pears and grapes for shipment Nor can we overlook in considering
the question of what claimants might have shipped their admission
that they knew all of Kleppes grapes were a total loss The con
tinuous and consistent demands by complainants after they learned of
the November 3 1944 Kleppe booking are not without value in casting
light upon what they would have shipped had space on the MS Freja
been made available to them In their cablegram protest of Novem
ber 9 1944 to the Swedish owner of the vessel relative to the reefer
space on the MS Freja claimants stated in so far as is here pertinent
The undersigned American firms who have shipped apples pears
and grapes to Brazil for many years protest We request
you authorize your agents Norton Lilly to accept reasonable quanti
ties of apples pears and grapes from our firms for shipment on the
Freja Coxs letter of November 8 1944 to Norton Lilly
in requesting space on the MS Freja stated distribution as to apples
pears and grapes to be given to you upon acceptance of our booking
Watermansletter of November 9 1944 to Norton Lilly specifically
requested space for 2000 boxes of apples 1000 boxes of pears and
1000 boxes of grapes These were their demands at the time closest
to the event and truly reflect their shipping intentions as to types of
fruit Coxs testimony during cross examination impels the con
clusion that it would have been a mixed shipment of fruit if madein
November 1944 As to Waterman not only his sworn complaint
alleged apples and pears but on cross examination he admitted 1
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have no doubt at that time that we would have been glad to have

shipped pears and grapes Questions of intent can best be deter

mined from complainants acts and declarations explanatory thereof

and not from what they subsequently testified to in relation to their

real intent Their testimony mU t be weighed and considered with all

other evidence in the case in passing upon the question of actual

intent

The record is barren of evidence pertaining to damages on pears
and grapes that complainants presumably would have shipped on the

Freja had reefer space been made available to them Questions of

their availability in time for shipment on said vessel cost outturn

and selling price are left unanswered Here again the burden of

proof has not been met As to the apple portion of claimants re

spective hypothetical shipments we are inclined to the view that the

matter was susceptible of satisfactory proof consid ring that claim

ants made it known to respondent s agent at the time of the violation

that they would pursue such remedies as they could For reasons

best known to themselves the complainants did not avail themselves

of the right to take depositions of material witnesses not present at

the hearings which our Rules of Procedure authorize

On the question of availability 01 apples for shipment on tl e Freja
complainant VVaterman offered in evidence over respondent s objec
tions a letter dated October 19 1949 from the B C Tree Fruits Ltd

of Canada stating that in 1944 they could have supplied additional

carloads that year Cox similarly offered in evidence over respond
ent s objection a letter from said company dated August 29 1949 in

which is quoted their telegram of October 9 1944 offering apples for

immediate acceptance This can hardly be considered satisfactory
proof of availability of apples at the time in question inasmuch as

the record shows the ha1 vest year extended beyond the F1 eja s sailing
date that it took approximately two weeks to get these Canadian

apples shipside and that the producer was engaged at the time in

making deliyeries of the same type of apples for the shipment on

another vessel the 1S T1 OndC1Jnqe1 which al parently was the vessel

contemplated in the telegram to Cox that being the only scheduled
vessel for Brazil at the time The burden of proof being 011 the com

plainants the producer s deposition would have properly reflected the
true factual situation giving respondent at the same time an oppor
tunity to exercise its rights by way of cross interrogatories

The same criticism applies to complainants attempt to prove selling
price and prospective purchasers On this phase of the matter no

evidence of any nature was adduced from prospective buyers There

were admitted in evidence over respondents objection letters to
SF M B
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claimants from their agents in Brazil date long after the occurrence

and as late as 1949 The statements contained therein were not made
in the ordinary course of business ai e mere self serving statem nts

and are of no prob tive value to establish the demand and market

value of the fruit in Rio While we are not bound by strict rules of
evidence which would of course exclude the letters we think that
facts stated in the letters of an agent to his principal written for use

in this proceeding are an inadequate substitute for fa ts which should

properly have been developed by deposition or direct testimony As
was aptly stated by the court in the case of United States v Barker
24 Fed Cas 1004 1005 The letter of the agent of the United States
cannot be given in evidence against a third person His deposition
might have been taken A letter allegedly written as of the time of
the occurrence deserves special comment This letter addressed to

Waterman from his agent Engelke is dated October 7 1944 Since
this date preceded by about a month the Freja booking by Kleppe on

November 3 1944 which the letter discussed it was apparent some

thing did not jibe Cross examination of Waterman disclosed that
the letter was actually written in 1949 at his request and forwarded
under a covering letter dated October 7 1949 which among other
things states If the letter is not the way you want it written or

the dates should be different ones Iwould tpal1k you to let me know
and very gladly Iwill furnish you a new letter worded ewactly as you
want it Italics added This development speaks for itself The

attempted explanation that the predated letter was merely intended
to be a statement is not convincing particularly in view of Vaterman s

failure to produce the copy ofhis request to Engelke after respondent s

request to produce In any event there is no satisfactory proof on

this aspect of the matter and we find complainants have not sustained
their burden in this r gard Nor does the record contain any evidence
as to the actual outturn or condition of the apples on the Freja upon
arrival in Brazil which fact is unquestionably important in connec

tion with any claim for reparation where the vessel upon which the

physical transportation of the apples would have taken place at the

sMppeT s risk except for the act of the carrier was recognized as

possessing iriadequate refrigerator machinery and being generally
unfit for the transportation of fresh fruit Because of the unfit condi
tion of this particular vessel we cannot reach any reasonable infer
ences such as might be the case if the vessel had well conditioned

norma refrigerated compartments
In view of the foregoing it becomes unnecessary to determine a

what share of the Freja reefer space each claimant wasentitled to b
whether the two shippers that joined complainants in the protest of
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the Kleppe booking or other shippers would also have shipped had
the carrier advertised the Freja space on Kleppe terms or c what
effect competition would have had on the market price of apples
pears and grapes in Brazil had 1Vaterman and Cox also shipped on

the Freja
In consideration of this case we are dealing with private rights and

wrongs
3 To award damages alleged to have been incurred by reason

of unjust discrimination there must be that degree of certainty and
satisfactory conviction in the mind and judgment of the Board as

would be deemed necessary under the well established principles of
law in such cases as a basis for a judgment in court Complainants
have ben accorded ample oppoltunity to present facts supporting an

award of reparation and presumably have presented all of the evi
dence possessed by them Their case must stand or fall on the facts
now of record Our conclusion reaehed after careful consideration
of aU the evidence of record with respect to damages alleged to have
been sustained is that the record is completely lacking in details from
which a finding might be made whether reparation is due The evi
dence is far too vague general in character and indefinite to warrant
the conclusion that complainallts have suffered actual pecuniary loss
attributable directly to respondent s discriminatory act In short
the requisite proof of damage is wanting This failure to establish
the fact of damage attributable to the wrong is fatal to claimants
case for reparation Upon this phase of the case we therefore find
and conclude that no basis for an award of reparation for damages
has been shown The prayer for reparation accordingly is denied
and an order to such effect will be entered

King StOIlC On Chit fI p T f Ny Co 171 1 C C 47
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ORDER

At a Session of the FEDERAL MARITtME BOARD held at its

office in Vashington D C on the 8th day of December A D 1950

No 638

EDJ IUND vVA TERlIAN GUSlAVE W ATERlIAN DOING BUSINESS AS

E VATERlIAN Co AND LEO V Cox DOING BUSINESS AS L W

Cox Co
V

STOCKHOLlIS REDERIAKTIEBOLAG SVEA ET AL

This ease being at issue upon the question ofcomplainants damages
and having been duly heard and submitted by the parties and full

investigation of the matters and things having been had and the

Board on the datB hereof having made and entered of record a report
contail il1g its conclusions decision and findings thereon which report
is hereby referred to and made a part hereof

It is ordered That reparation herein be and it is hereby denied

and

It is u1 tll el ordered That the cumplaint be and it IS hereby
dismissed

By the Board

lSEAL 1 Sgd A J VILLIAMS

Secretary



FEDERAL MARITIME BOARD

No 630

SIGFRIED OLSEN D B A SIGFRIED OLSEN SHlPPING COMPANY

v

tVAR SHIPPING ADMINISTRATION AND GRACE LINE INC

Submitted October 25 1950 Decided Decembe1 8 1950

War Shipping Administration in the common carrier operation of merchant

vessels through its agent was a common carrier by water within section

1 of the Shipping Act 1916

Tariff demurrage provisions applicable on lumber from California to Balboa

Canal Zone between January 20 1942 and January 1 1943 were unjust and

unreasonable regulations and practices in violation of section 17 of the

Shipping Act 1916 but nototherwise inviolation of that section or inviola

tion of section 16 of the Act

Demurrage charges assessed but notcollected by the agent of War Shipping Ad

ministration will be waived and the security therefor released by direc

tion of the Maritime Administrator who is also Chairman of the Board

William Oattron Rigby Fred W Llewellyn and Joseph B Mc

Keon for complainant
William Radner Arthwr M Becker Joseph J Geary and W R

Wallace Jr for respondents
ohalmers G Graham and Olarence G Morse for North Pacific

Coast Europe Passenger Conference Pacific Coast Panama Canal

Freight Conference and Canal Central America Northbound Con
ference and Parker McOollester for Atlantic and GulfVPanama
Canal Zone Colon and Panama City Conference interveners

Paul D Page Jr Solicitor and George F Galland for the Board

REPORT OF THE BOARD ON REHEARIN3

By THE BOARD

Complainant brings this proceeding to obtain waiver of certain

demurrage charges made against it by Grace Line Inc acting as berth
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agent af War Shipping Administratian hereinafter referred to as

WSA incurred pursuant to a demurrage tariff an lumber and
ather cammadities and to cancel a bond to secure the same Ifcal
lected the amaunt wauld benefit the Federal Maritime Administra
tian which as will later appear fram this repart has succeeded to
the rights af WSA COmplainant alleges that the demurrage pravisians were unduly and unreasanably prejudicial unjustly discrimina

tary and prejudicial and unjust and unreasanable and vialated

respectively sectians 16 17 and 18 af the Shipping Act 1916 here
inafter referred to as the Act and likewise were unjustly dis

criminatary and detrimental to the cammerce af the United States in
vialatian af sectian 15 af the Act

The demurrage rates established January 20 1942 and abrogated
January 1 1943 applied to lumber cement and explasives carried
fram Califarnia parts to Balbaa Canal Zane alsO to asphalt and clay
pipe nat invalved in this case but not to ather cammadities carried
The Examiner faund the rates unreasanable and recammended grant
ing the relief We agree with the result

Same Of the vessels invalved were awned by the United States
athers werechartered to the United States and all were aperated far
Gavernment accaunt by their respective general agents appointed by
iVSA Grace as berth agent far all made arrangements for the car

riage af the shipments and issued the freight cantracts and bills af

lading which included the demurrage pravisians in questian These

pravisians were set farth in the tariff filed by Pacific Coast Panama
Canal Freight Canference af which Grace was a member but af
which the United States was nat WSA autharized Grace to charge
the canference rates including demurrage

Priar to the attack an Pearl Harbar in December 1941 there had
been urgent military need far lumber at the Canal Zane and aur

predecessar the United States l1aritime Cammission arranged with
intercaastal cammon carriers to carry large quantities af lumber to that
point The intercaastal trade histarically daes nat include cargO to

and fram the Canal Zone Carriers feared that cangestian at the
Canal Zone would delay their vessels and were willing to undertake
the carriage af lumber anly an terms which included a demurrage
rate af 5 per ship s deadweight tan per manth an a demurrage farm

usually applicable to vayage charters Subsequent to Pearl Harbar
and the creatian af vVSA by Executive Order dated February 7 1942
all United States flag ships were either requisitianed 01 chartered to
the Gavernment and all cargO cammitments af the intercoastal as
well as ather carriers to the Canal Zone were transferred to Grace
acting as berth agen falWSA
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Respondent WSA challenges the jurisdiction of the Board to grant
relief on the ground that this proceeding is in reality a suit against
the United States to which it has not consented Phrased differently
respondent s position is sUDstantially equivalent to saying that if
WSA should disregard the requirements of the Act in operating Gov
ernment merchant vessels there would be no relief available to injured
parties We are not a ware that WSA has ever claimed to operate
outside the Act and we think it clear that while operating merchant
vessels as common carriers it is not authorized to do so WSA comes

within the literal definition of a common carrier by water as set
forth in section 1 of the Act Section 9 of the Act expresSly makes
merchant vessels owned by the United States subject to the Act when
chartered or leased for operation by others The Lake Alonroe 250
U S 246 Eastern Transportation Oom pany v United States 272
U S 689 The same rule has been held to apply when Government
owned vessels are operated by the Government as merchant vessels
and not leased or chartered to others The Jeannette Skinner 258
Fed 768 See also Oalifornia v United States 320 U S 577 at p
585 as to jlu isdiction over public bodies Here VSA was through
Grace charging rates for demurrage established by the conference
Non governmental members of the conference were subject to the Act
and vVSA by voluntarily adopting the conference rates and practices
through its agent Grace may be said to have put itself nnder the same

control In any event any relief that may be granted in this case

will not require the entry ofany decree against the Government or any
agency thereof nor the payme tof funds now in Government hands
since the demurrage charges here involved were never actually col
lected or paid to the Government

The demurrage charges complained of were assessed under the fol i

lowing provisions with respect to lumber and corresponding provi
sions with respect to cement and explosives

Llimber shall be taken from the end of ship s tackle at discharging port at
rate of not less than five hundred thousand feet net board measure N B M

per twenty four 24 hour day failing which shipper shall pay demurrage for

any and all delay to ship at the rate of 5 00 U S CUl renper ship s dead I

weight ton summer dmft per month prorated into days and bours as the port
time may reflect Sundays and holidays not excepted Tillie to OnllUellce from
the time ship arrhes in port proviaed the ship arrives at ij 00 P M or prior
thereto whether in berth or not and if tbe ship arrives in port after 5 P M
time to commence at 7 00 A M of the day following the date of the arrival
of the ship provided nowever if the ship arrives after 5 00 P M and com

mences discharging before midnight of the same day time will commence from
thetime discharging of the lumber from the ship actually begins

Demurrage is pa able on the basis of a twenty four hour day or prorate thereo1
down to one hour Where there is lumber from more than one shipper on onE
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vessel demurrage if any will be prorated between them on a percentage basis
that each shipment bears to the total lumber for discharge at Panama Canal
destinations

Complainant was required precedent to booking of cargo to sign
space booking agreements obligating him to pay such demurrage as

might accrue under applicable tariff provisions He executed these

agreements under protest Complainant in turn required his con

signees fo deposit with him such amounts as he might be required to

pay for demurrage testifying that such amounts would be held by
him pending the determination of this case

The parties have stipulated that neither complainant 1101 respond
ents were responsible for the delays in unloading which resulted in
the accrual of demurrage liability The ships discharged at piers
of the Panama Railroad Company which exclusively contloned the

assignment of dock facilities and cargo handling Demurrage was

charged to lumber shipments for delay experienced because vessels
were unable to secure berthing space The S S Joseph Hooker for

example arrived in Balboa outer anchorage at 10 34 A M August
7 1942 There being no dock available the vessel remained at moor

ings until 12 50 P M the next day However demurrage time began
to run at 5 00 P M on August 7 while the vessel was in stream and
unable to discharge Furthermore substantial delays resulting in

demurrage charges against lumber occurred because of time lost in

shifting yessels from one dock to another to discharge heavy lift

cargo which itself as not subject to demurrage The rule made no

exception for delays resulting from breakdown of ship s machinery
opening and closing of hatches waiting for dock labor controlled by
the railroad company or for heavy rains preventing ship s working
or other callses over which the shipper had no control

The record further shows that all docks were operated by Panama
Railroad Company and only its employees were permitted to steve
dore vessels cargo except under special conditions Complainant
showed that in this case neither the shipper nor the consignee was

permitted to employ stevedores nor to make any arrangements for the

handling of cargo during the idle hours prescribed by Panama Rail
road Company It appeared that demurrage was being charged
against the lumber on the basis of a 24 hour day whereas under the

regulations of the Panama Railroad Company stevedoring operations
were limited to 16 hours a day Complainant made various efforts to

speed up discharge and relieve congestion at Balboa In 1941 he sug
gested that Canal authorities decentralize operations and permit un

loading ofcargo into barges while the vessel was in the stream Com

plainant constructed two barges for that purpose but was not allowed
3 F M B
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to ljse them and there is no evidence th t the Canacargo handling
regulations were in a1Y way relaxed in 1942 at the time of the dis

charge of the shipm nts here considered

Referring Jlrst to the complaint that the demurrage charges created
undue and unreasonable prejudice and unjust discrimination in viola
tion of sections 16 and 17 of the Act we do not find such violations
established The fact that similar charges were not made against
lumber from Atlantic Coast ports to the Canal Zone is not evidence of
unlawful discrimination for th re waS no testimony that delays simi

lar to those at Balboa occurred at Cristobal on the Atlantic side or

elsewhere in the Canal Zone or that complainant was injured as a

result of comJetition encountered on shipments from the Atlantic
Coast The contention that demurrage was not charged against gen
eral cargo and that liL discrimination resulted therefrom is not sup

ported by the evidenGe there is no showing of any competitive situa

tion as between the classes of cargo

Referring next to the complaint that the demlirrage charges were

unjust and unreasonable regulations and practices with respect to the
deliv ry of property in violation of section 17 of the Act we agree
that such a violation has been shown It appears that these demur

rage provisions are regulations relating to delivery since they apply
to the disposition ofcargo after movement from port of origin to port
of destination has been completed Complainant s duty was to take

the lumber from the end of ship s tackle yet demurrage was charged
against him even before discharging operations had commenced
while the ship was in stream or while idle because ofport regulations
or while unloading cargo of other shippers who might or might not

be subject to demurrage charges They were ssessed for delays which

the shippers and receivers did not cause and had neither the power
nor the duty to prevent vVhether treated as compensation for deiay
of the vessel or as a penalty it appears to us that the charges as they
affected complainant and his shipments were unreasonable Perhaps
the explanation of the unusual condition may be found in the anoma
lous situation created by the effort to apply the demurrage ptovisions
which wereappropriate for a voyage charter to shipments by common

carrier of general cargo where the receiver has no duty to find the

berth or arrange for the unloading
A further complaint is made that the demurrage charges con

stituted an unjust and unreasonable rate or tariff provision in viola
tion of section 18 of the Act vVe find it unnecessary to pass on this
issue in view ofour hding that a violation of section 17 existed We
do not feel that the negative finding in the case of Dobler Mudge v

Panama R R S S Line 1 U S S B 130 so requires Weare not
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aware that any Court has held the Canal Zone to be a possession of the

United States wi hin the meaning of the definition of common carrier

by water in interstate commerce in section 1 of the Act Ahplding by
s that the Canal Zone is a possession of the United States would run

counter to holdings of the Attorney General and the Courts in a

number OI closely analogous situations 27 Op Atty Gen 594 29 Op
Atty Gen 194 Luckenbach Stearnship 00 v United State 280 U S
173 lJavidKaufman Sons Co v Smith 216U S 610 Furthermore

such a holding would create administrative confusion in view of the

long continued practice of the predecessors of this Board in treatIng
commerce between the United States and the Canal Zone as foreign
commerce which has resulted among other things in permitting
American flag vessels in that trade to qualify for operating differen

tial subsidies under the j1erchant Marine Act 1936 sec 601 46
U S C A 1171

We are not at this time claiming general jurisdiction to inquire into

or pass on regulations and practices in foreign ports relating to or

connected with the receiving handling storing or delivering of

property In this case we have before us a demurrage regulation
imposed upon the shipper as a condition to shipment at an American

port Furthermore it was part of a tariff made effective under a con

ference agreement which conference agreement our predecessors
passed upon and approved pursuant to section 15 of the Act There

are therefore peculiar characteristics of the demurrage regulations
now under consideration which are the basis of jurisdiction in this

case

The testimony shows that complainant has collected from his con

signees and holds the full amount of the demurrage which he seeks
to have remitted This fact however is not deemed to be a ground
for refusing relief where as here complainant is otherwise entitled
to it since complainant will be under obligation to reimburse others
when his liability is terminated

WSA ceased to exist September 1 1946 by virtue of Public Law
492 79th Congress 60 Stat 501h which transferred all its functions

powers and duties to the United States Maritime Commission By
Reorganization Plan No 21 of 1950 these functions were again trans
ferred to the Secretary of Commerce and by him delegated to the
Maritime Administrator so that Grace Line Inc formerly the agent
ofWSA in this matter is now subject to the direction of the Adminis
trator with respect to this agency matter Under the circumstances
the relief requested can best be granted through administrative action
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FINDINGS

We find as fdllows
1 The demurrage regulations established by Pacific Coast Panama

Canal Fteight Conference effective January 20 1942 and now abro

gated constituted an unjust and unreasonable regulation relating to

the delivery of property in violation ofsection 17 of the Shipping Act

1916

2 The demurrage charges made against complainant by Grace
Line Inc as agent for WSA pursuant to such regulations not having
been paid should now be waived and remitted and the security there

for released

The Chairman of this Board as Maritime Administrator will give
appropriate administrative direction to Grace Line Inc to carry out
the foregoing findings and upqn receipt of advice that Grace Line

Inc has taken the necessary action n order will be entered discon

tinuing the proceeding
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

Office in Tashington D C on the 11th day of January A D

1951

No 630

SIGFRIED OLSEN D B A SIGFRIED OLSEN SmpPING COMPANY

v

WAR SHIPPING ADMINISTRATION AND GRACE LINE INC

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi

gation of the matters and things involved having been had and the

United States Maritime Commission the Board s predecessor having
entered an order on November 15 1949 dismissing the complaint
and the Board having entered an order on April 6 1950 reopening
the proceeding for reargument and reconsideration and the matter

having been duly reargued and the Board on December 8 1950

having made and entered of record a report on rehearing stating its

conclusions and decision thereon which report is hereby referred to

and made a part hereof and the demurrage charges against com

plainant having been waived and the bonds deposited as security
therefor having been released in accordance with said report
It is ordered That the order entered herein on November 15 1949

be and itis hereby vacated and set aside and

It is fwrther ordered That the proceeding be and it is hereby
discontinued

By the Board

SEAL Sgd A J VILLIAMS

Secretary



FEDERAL MARITIME BOARD

No 651

CARLOADING AT SOUTHERN CALIFORNIA PORTS

Agreement No 7576

Submitted October 11 1950 Decided October 81 1950

Respondents lower rates in favor of continuous service as against indirect

service will violate section 16 First of the Shipping Act 1916 and should

promptly be discontinued No culpability found

Respondents rate structure non compensatory

Respondents cost studies are sufficient to determine compensatory rates

Additional appearances
Leonard G JGIrJU3S for Pacific Coast European Conference et aI

Interveners

MJfTtin A Myer Jr for American Potash Chemical Corporation
Interveners and

Omar L Orook for Pacific Coast Borax Company

REPORT OF THE BOARD ON FURTHER lIEARING

The proceedings in this case originated in an investigation ordered

by the United States Maritime Commission to determine whether a

rate fixing agreement establishing increased rates for car seFvice
filed by the respondents who are members of the Master Contracting
Stevedores Association of Southern California should be approved
under section 15 of the Shipping Act 1916 There have been three

prior hearings reported 2 U S M C 784 2 U S M C 788 and

3 U S M C 137 A similar proceeding involving the Port of San
Francisco Docket No 639 Status of Oarloaders and U11l0aders is

reported 2 U S M C 761 and 3 U S M C 116 We agree in

substance with the extminer s findings
By the Commission s first report in this case 2 U S M C

784 it found tha t all the respondents were either common carriers
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by water or other persons subject to the Shipping Act 1916 It found

the prior rates not compensatory and a burden upon other services

performed by respondents and therefore detrimental to commerce

within themeaning of section 15 Itapproved the agreement and new

rates provisionally pending analysis of actual costs by the Commis

sion Before the analysis was completed the respondents were re

quired to grant heavy wage increases and therefore requested au

thority to put into effect emergency surcharges of 34 of the rates

approved by the first order and this surcharge was found justified
and approved in the Commission s second report 2 U S M C 788

decided November 7 1946

Thereafter cost hearings wereheld by the Commission some of them

jointly with the Public Utilities Commission of the State of Cali

fornia Application No 28248 but again before these were com

pleted respondents applied for permission for a further flat increase

of 161j2 percent based upon further increased labor costs No hearing
was held on that application butthe Commission by letter dated Janu

ary 27 1949 and consistently with its action taken with respect to the

San Francisco carloaders on December 20 1948 Docket No 639 3

U S M C 116 notified the respondents that permission for the in

crease was granted but that permission does not apply to the con
tinuous movement ofcommodities between rail cars and ship s tackle

Respondents thereupon increased all rates 161j2 percent effective Feb

ruary 7 1949 except thoJe applicable to commodities han led in

continuous movement

As has been pointed out in the prior reports the term car service

means the loading or unloading of railroad cars on steamship piers
There are three ways of accomplishing the carservice for unloading
indirect car service which invqlves the use of a place of rest on

the pier at which the commodity is deposited pending further move

ment which may be indefinitely deferred direct service which is

the unloading of open top cars immediately under ship s tackle and

continuous carservice which involves thE substantially continuous

movement of the commodity directly from the car to the ship s tackle

Direct service is not involved in this case

Between the second and third reports of the Commission evidence

was 9ffered covering costs without overhead or profit on tonnage
handled in indirect car service and showed that the rate structure

for this type of service prior to the 16 percent increase did not even

pay for thecosts involved No evidence was then effered as to the cost

of loading or unloading in continuous movement the Commission

stating the excuse being that it consisted of a combination of seg

ments made up of the work of the carservice men and the stevedores
3 F M B
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and that it was impossible to place a dividing line between them 1

The bare statements by respondents that the cost of continuous
movement was greater than the indirect was not considered a suffi

cient basis for a finding that the rate structure for continuous move

ment was also noncompensatory
The Commission in its third report dated October 18 1949 3

U S M C 137 accordingly found the rates for indirect car service

as they existed prior to February 7 1949 to be noncompensatory and

detrimental to commerce but since relief as to these had been given by
the 1612 percent increase no order was entered at that time and the

record was held open to permit the production of full and complete
evidence of costs and overhead on all types of work

The regulatory functions of the Commission were by section 104

of Reorganization Plan No 21 of 1950 transferred to this Board

a d the case is now before use to considerthe whole record including
especially the testimony taken since the Commission s third report

The main controversy in the case now lies between the respondent
carloaders on the one hand and certain shippers who have intervened

on the other The carloaders desire to eliminate any differential in

rate between continuous and indirect car service They point
out that there never was a different rate until the Commission s order

of January 25 1949 and urge that the testimony now before the Board

shows that the costs of continuous caT service are greater than for
indirect The intervening shippers urge that the respondents testi

mony is not an adequate cost study and also urge that the differential

of 1612 percent in favor of continuous be perpetuated They agree
as well they must that the result accomplished in transferring cargo
from freight car to ship s tackle whether by the indirect or con

tinuous method is the same but claim that different rates are justified
because of different manners of operation and different costs This

they say makes the differential reasonable and not unjustly discrimi

natory so as to be objectionable under section 15 of the Act

It is perhaps necessary to scrutinize the details of continuous
movement to understand its operation in practice The examiner
described it as follows

The labor gang in the continuous movement consists of a minimum of six men

used in connection with tl1e ship stevedoring gang as provided by the rules and

regulat ons of the Longshore Agreement copy of which is an exhibit of record

Usually a gang of eight are employed to service two cars simultaneously Re
spondents witnesses illustrate various methods used in unloading cars in con

tinuous movement A small low built four wheel single deck truck is utilized

13 U S M C 140
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to unload all cargo except where unusual size or shape is involved Ifcom

moditIes in burlap bags such as flour and sugar are being unloaded the first
step is to push the four wheeler into the car and place a sling on its deck

Four men two in each end of the car then proceed to load the four wheeler

Upon completion of the load the ends of the sling are gathered together and
the four wheeler with the cargo in the sling is pushed out of the ca r by man

power to a point on the wharf just outside the car door where it remains until

two other four wheelers are similarly loaded and coupled together in a train
of three loaded four wheelers A jitney hauls the train across the wharf to

shipside where the ship s tackle is hooked to the slings and the cargo hoisted
aboard While the cargo is being hoisted from the four wheelers one by one

another train is being prepared After the train is unloaded at shipeside the
jitney hauls the empty four wheelers back to the car and picks up the next loaded
train This process is repeate continously until the railroad car is
unloaded

The examiner also pointed out that as the record stands it is now

clear that the men performing car service in continuous as well as

indirect service operate between the car and wharf and that in both

types of service there is a subsequent movement to the ship s tackle
It thus appears that whether cargo is moved by the indirect or

continuous method the result is the same The cargo is removed
from the rail car In fact part of a single shipment may be handled
one way and part another in which event the two parts would now

qualify for different rates The evidence shows that it is the terminal

operator and not the carloader or shipper who decides which method
shall be used The determination involves many factors which are

not necessary to explore It is sufficient to observe that circumstances
such as wharf congestion vessel schedules nature of cargo volume of
cargo arriving by motor trllck to be stowed with similar freight ar

riving by rail overseas destinations and time of arrival of cargo at
the wharf are all considered Conditions on the piers change daily
and it is usually impossible for a terminal operator to arrange long in
advance for any particular kind of car service

The fact that two types of service of identical benefit to shippers
for which two different rates are charged can be operated side by side
opens the door not only to confusion but to the possibility ofcarriers

arranging for preferred shippers the servicing of their cargo in the
mannercalling for the lower rate Instances oferrors and confusion
appear in the record although no instances of any such arranging

Howevr the1atter possibility in a highly competitive field cannot be
overlooked
Ifthe shippers had the choice between indirect and continuous

car service there might be more basis for saying that a different rate
could be charged if continuous service were the less costly of the
two but the contrary is indicated in the record Be that as it may
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since the shipper must accept whatever type of service is given to him

we find it impossible to justify continuance of a difference in rate

even if based on a different cost We cannot imagine that a railroad

using both steam and Diesel engines could justify a different passenger
tariff between the same points based on different operating costs if the

convenience of the railroad rather than the taste of the passenger
should control the selection

We find from the evidence that the charging of lower rates for con

tinuous service than for indirect service will a give an undue

and unreasonable preference and advantage to traffic handled by
continuous service and to shippers and consignees of such traffic and

b subject traffic handled by indirect service and the shippers and

consignees thereof to undue and unreasonable prejudice and disad

vantageall in violationof section 16 of the Act and that continuance

of such practice should promptly cease No culpability attaches how

ever to the charging ofsuch lower rates in the past since the dual rate

scale resulted from observance of the Maritime Commission s order

Referring now to the evidence as to the cost of the various services

respondents with a few special and unimportant exceptions supplied
figures covering costs of indirect operations from January 1 1947 to

March 31 1948 and from December 6 1948 to December 6 1949
Strikes interrupted work during part of the intervening period As

to such costs the technique already approved in prior reports of the

Commission wasused and appears to us entirely sound Respondents
accountants also reported the costs of continuous movement based

on spot checks covering 5 408 tons ofthe main commodities in the trade

except for cement which werehandled over a two week period of 1950

Since no cement was handled in continuous movement during that

period a special spot check of 760 tons Qf cement in continuous

movement in September 1949 was reported
The manner of obtaining evidence as to the cost of continuous

service by spot checking appears to us fair and appropriate in view
of the difficulties peculiar to the special problems affecting that oper
ation and the evidence presented supports the examiner s finding
that the cost of continuous movement exceeded the cost of in
direct Similarly we find that the evidence supports the examiner s

finding that the ratio of overhead expense to cost at Southern Cali
fornia ports was 17 8 and that the entire rate structure is still

even after allowing the most recent 16lh percent increase on a non

compensatory level

Having made the above findings it is perhaps unnecessary for
the Board to go further Agreement No 7576 of respondents origi
nally filed with the Commission provides that fair and reaSonable
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rates will be established and maintained The studies made in this

case are sufficient for the respondent to determine and establish a rate

structure which will comply both with section 15 of the Act so as to

be compensatory and therefore not as hitherto detrimental to the

commerce of the United tates and at the same time meet the require
ments of the agreement so as to be fair and reasonable It there
fore now becomes the duty of the respondents to file a new tariff

eliminating all differentials between indirect and continuous car

service and meeting the above requirements When filed the tariff
will be subject to the same treatment as is accorded to other tariffs
filed with the Board by carriers and others pursuant to section 15 of
the Act

Although the Board has the power to fix minimum charges so as

to reflect actual costs of car service rendered and so as to prevent
undue burdens on other services performed by the same contractors
it has determined not to do so in this case On the contrary it has
in this case required the respondents themselves to establish rates that
will meet the statutory requirements See Oalifornia v United States

320 U S 577

While the Board must approve agreements between common car

riers and between other persons subject to the Act under section 15
there is no reason why rates established under such agreements may
not become effective when filed without the prior approval of the
Board Green Ooffee AS80ciation of New Orleat1 3 v Seas Shipping
00 2 US M C 352 One further point of importance should be
noted before concluding this report The evidence in this case shows
that certain shippers using California and other west coast ports
receive separate billings for carloading or unloading service at ocean

terminals These and other miscellaneous terminal charges also billed

separately are the so called nuisance charges about which there is

90nsiderable complaiilt on the part of shippers and west coast busi
ness and civic associations In contrast at certain east coast and

gulf ports where the over all service to shippers or receivers in the
final analysis is identical to that provided on the west coast and

very often to or from the same overseas ports no separate billing
is made for car service An all inclusive rate is used to the end that
the carservice charges are included either in the line haul of the land
carrier to or from the ocean terminal or the water haul of the ocean

carrier This lack of uniformity as to the practices of the various
coasts creates confusion and dissatisfaction and seems to be of suffi
cient importance to require comment The Board ventures to sug
gest that thewhole problem may be reviewed by the interested parties
and some satisfactory solution voluntarily adopted which will elimi
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nate practices which on further investigation might appear to be

unfair as between ports in different sections of the United States

FINDINGS

We find

1 That the charging of lower rates for continuous service than

for indirect service will give undue and unreasonable preferences
and will create undue and unreasonable prejudices and disadvan

tages all in violation of section 16 of the Act and should be promptly
discontinued

2 No culpability attaches however to the charging of such lower

rates in the past since the dual rate scale resulted from observance

of the Commission s order

3 That respondents rate structure as a whole is still noncompensa

tory
4 That respondents studies are sufficient to determine compensa

tory rates

5 That in accordance with Agreement No 7576 respondents shall

file a new tariff of compensatory rates based upon their cost studies

and all other material facts

These proceedings will be held open pending compliance with the

above findings and the accompanying order
3 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office inWashington p C on the 31st day ofOctoberA D 1950

No 651

CARLOADING AT SOUTHERN CALIFORNIA PORTS

This case having been instituted on its own motion by the United
States Maritime Commission our predecessor and having been duly
heard and submitted by the parties and full investigation of the
lllatters and things involved having been had and the Federal Mari
time Board on the date hereof having made and entered of record
a report stating its conclusions and decisions thereon which report
is hereby referred to and made apart hereof
It is ordered That on or before November 20 1950 respondents

shall file with the Board tariff provisions eliminating differentials
between rates for continuous service and rates for indirect service
and

Itis further ordered That on orbefore January 1 1951 respondents
shall file with the Board a new tariff of compensatory rates in accord
ancewith coststudies made in these proceedings and all othermaterial
facts and
It is further ordered That these proceedings be held open pending

respondents compliance with this order

By the Board
SEAL Sgd A J WILLIAMS

Seoretary



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D O on the 11th dayofJanuary A D 1951

No 651

CARLOADING AT SOUTHERN CALIFORNIA PORTS

Agreement No 7576

This proceeding having been held open by the United States Mari

time Commission the Board s predecessor in accordance with its

report entered herein on October 18 1949 to allow respondents to

present full and complete evidence concerning direct labor costs of

handling the respective commodities in indirect continuous and
direct services and the actual costs of overhead based upon their

experience from January 1 1947 to the latest available date prior to
the hearing hereafter to be set and full investigation of the matters

and things involved having been had and the Board on October 31
1950 having made and entered of record on further hearing a report
stating its conclusions and decision thereon which report is hereby
referred to and made a part hereof and respondents having complied
with the order attached to the report of October 31 1950
Itis ordered That this proceeding be and it is hereby discontinued
By the Board

SEAL Sgd A J WILLIAMS

Secretary
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No 639

STATUS OF CARLOADERS AND UNLOADEHS

Submittld AP1 il 6 1950 Vecidld D cml f r 1 1950

Rate structur found noncompensfltory as a whole

Direct labor and overhead cost sturlies l l oYNl and found sufficient to determine

compensatory rates

Proceeding held open pending receipt of new tariff of charges in compliance with

Board s findings

Additional appearances
William L Anderson for United States Department of Agriculture

intervener

Ohalmers Graha1n for Capca Freight Conference Pacific Coast

Australasian Tariff Bureau Pacific Coast Caribbean Sea Ports Con

ference Pacific Coast European Conference Pacific Coast Panama

Canal Freight Conference Pacific Coast RiVET Plate Brazil Confer

en e Pacific West Cost of ROll th Amel i a Con ferpne Eal fOlII

Guthrie Co Limited Agents Cosmopolitan Shipping Compau
Inc Agents Furness Withy Co Ltd Agents General Steamship
Corporation Ltd Agent Interocean Steamship Corporation Agents
H S Lear Agent Moore McCormaek Lines Inc Agents and Fred

Olsen Line Agency Ltd Agents interveners

J J Usher for the Port of Seattle intervener

Oharles A Bland for Board of Harbor Commissioners of Long
Beach California

REPORT OF THl BOARD ON FURTHER HEARING

ThiR investigation wa i nitiated by the Maritime CmmiRsion to

determine whether a rate fixing lgreement arrived at by respondents
was one which came within the pnrview of Sect ion Hi of the Shipping
Act 1916 and therefore should be considered for approval and whether

a tariff of respondents establishing rates tor loading and unloading
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railroad cars hereinafter called car service wassubject to our juris
diction and complied with the provisions of the Shipping Act 1916

and with the terms of the agleernent

The first decision in the ease handed down May 31 1946 by the

Maritime Commission found that the San Francisco Bay Carloading
Conference was an agreement between stevedoring companies termi

nal operators and other contractors all performing car service for

water borne traffic at San Fancisco Bay piers and was subject to Sec
tion 15 of the Shipping Act 1916 as the parties to the agreement were

other persons subject to the Act An interim adjustment of rates

33113 percent over those established in 1941 was also found to be justi
fied 2 U S M C 761

There have been two other interim decisions of the Maritime Com

mission In the first 2 U S M C 791 November 7 1946 an addi

tional emergency surcharge of 34 percent was found justified except
on cement and petroleum products and the case was held open for
further evidence of costs In the second 3 U S M C 116 January
28 1949 a proposed tariff was prepared and evidence to support rate

increases was introduced at the hearing It was found that the rate

structure in existence at the time of the hearing was noncOlnpensatory
as a whole and that rates which produce revenue less than the cost of

service as revealed by cost studies are detrimental to the commerce of
the United States within the meaning of Section 15 of the Shipping
Act 1916 With respect to the proposed tariff of rates however
which was based upon the labor costs increased by 42 86 percent
thereof to cover overhead the finding was made that this overhead

percentage was not based upon actual study ofcar service costs of the
members of the conference but rather upon a set formula which had
been set up and used for an entirely different service and under differ
ent circumstances The record was held open to enable respondents
to present full and complete evidence concerning labor costs and the
osts of overhead based upon their own experience from January 1

1947 to the latest available date prior to hearing thereafter to be set
In the meantime rates pel 2 U S M C 791 November 7 1946 re

mained in effect
That hearing was held September 15 1949 and resulted in theintro

duction of voluminous and detailed cost data and testimony by re

spondents and shippers The examiner has made a recommended
decision to which exceptions have been filed but no oral argument
has been requested We agree with the examiner s findings

The straight time wages of car service men lift truck drivers car

service foremen walking and assistant walking bosses have all been

materially increased since November 1947 To off set in part measure

3 F M B
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thisi increased cost the productive efficiency of the car loading and

unloading operations has increased 15 and 10 percent respectively
measured by tons handled per man hour These results were based

upon a study of the experience of respondents during the calendar

years 1947 1948 and first six months of 1949 in indirect carservice
As has been pointed out in prior reports the term ear service means

the loading and unloading of railroad cars on steamship piers There

are three ways of aecomplishing the car service which for car unload

ing can be qescribed as follows indirectcar service which involves

the use of a place of rest on the pier at which the commodity is de

posited pending further movement which may be indefinitely de
ferred direct car service which is the unloading of open top cars

immediately under ship s tackle and continuous carservice which
involves the substantially continuous movement of the commodity
directly from the car to the ship s tackle The men performing in
direct as well as continuous carservice for unloading work between
the car and wharf and in both types of service there is a subsequent
movement to the ship s tackle In respect to the direct carservice
there was no complaint developed from any shipper as to the charge
nor was there any challenge from any shipper or receiver atthe lack of
cost data The car service of commodities in the San Francisco port
area in continuous movement is at the present time practically non

existent In any event whether the cargo is moved by the indirect
or continuous method the result is the same The cargo is removed
from the rail car

The method described and approved by th Maritime Commission in
its report of January 28 1948 supra for finding costs was followed I

adjusting the factors to the 1949 experience viz multiplying the rnan

hours necessary for the car service of each commodity studied by the
calculated cost per man hour The cost per man hour included the

wage cost plus the cost for vacation allowance social security taxes
insurance compensation public liability and property damage and

payroll service fees to the Pacific Maritime Association The labor
costs as thus arrived at were reduced 15 and 10 percent for loading
and unloading respectively to represent the increased labor pro
ductivity

Respondents introduced an overhead cost study based upon their
actual experiences The same qualified public accountant who made
the study in Docket 651 Carloading at Southern California Ports
decided October 31 1950 made this study In this case he made an

analysis of 15 companies overhead costs for the years 1947 and 1948
Overhead figures were not available for the first six months of 1949
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These companies were selected because they performed 90 percent
of the car service work during the period They were divided into

three groups first those whose principal work is car service second

those whose principal work is stevedoring and third those who arC

common carriers or common carrier affiliates i e IV R Grace and

Company Matson Terminals and Pope and Talbot The t yO latter

were members of the conference during the period of study although
t hey withdrew later

The formula adopted for allocating the overhead applicable to car

service was the same in principle for all three groups Overliead ex

penses clearly caused by car service were charged to those seryic2s

All other overhead not clearly chargeable to other services was

charged to car service in the same ratio Vhich the car service costs or

manhours bore to the total Vhile this procedure presented a much

more difficult problem of segregation of the different services and

allocation of the costs in the case of the common carrier gronp than it

lEd for either of the other two the results arrived at show no improper
application of accounting principle The overhead of 34 percent
constituting a weighted average of the three groups is justified by
the analysis

We find

That the general level of the tariff charges in Car Servicing Tariff
No 1 MCNo 1 is noncompensatory

That respondents cost studies are sufficient to enable respondents to

determine compensatory rates

That in accordance with Agreement No 7544 respondents shall file
on or before December 22 1950 a new tariff of compensatory i ates

adjusted as between commodities as based upon their past and present
cost studies and all other material facts The effective date of the
tariff shouldbe at least thirty days after filing

These proceedings will be held open pending compliance with the
a bove findings

No order will be issued at this time
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Vashington D C on the 25th day of January A D 1951

No 639

STATUS OF CARLOADERS AND UNLOADERS

This proceeding having been held open by the United States Mari

time Commission the Board s predecessor in accordance with its re

port entered herein on January 28 1949 to allow respondents to

present full and complete evidence concerning direct labor costs of

handling the respective commodities and the costs of overhead based

upon their experience from January 1 1947 to the latest available

date prior to the hearing hereafter to be set and full investigation of

the matters and things involved having been had and the Board on

December I 1950 having made and entered of record on further hear

ing a report stating its conclusions and decision thereon which report
is hereby referred t and made a part hereof and respondents having
complied with the findings in the report of December 1 1950
It is ordered That this proceeding be and it is hereby discontinued

By the Board

SEAL Sgd R L McDonald

Assistant Secretary



UNITED STATES MARITIME COMMISSION

No 82

BALTIMORE MAIL STEAMSHIP COMPANy ApPLICATION TO TRANSFER

CERTAIN VESSELS OWNED BY IT TO INTERCOASTAL TRADE

Submitted June 3 1938 pecided June 7 1938

Application of Baltimore Mail Steamship Company for permission to enter inter

coastal trade approved

Cletus Keating for applicant
Roscoe H Hupper William P Palmer J R Bell Hon William G

McAdoo Arthur L Winn Jr W L Thornton Jr H J Wagner and

G H Pouder for interveners

REPORT OF THE COMMISSION

By THE COMMISSION

By application as supplemented filed May 17 1938 Baltimore Mail

Steamship Company hereinafter referred to as the applicant requests
permission under section 805 a of the Merchant Marine Act 1936 to
transfer to domestic intercoastal service five combination passenger and

cargo vessels owned by it namely City of Baltimore City of Norfolk
City of Hamburg City of Havre and City of Newport News A pub
lic hearing was held pursuant to notice and briefs were filed

The above named vessels were formerly operated by that company in

foreign commerce between Baltimore Md and Newport News and

Norfolk Va on the one hand and continental European ports on the

other Applicant states that after a contemplated reorganization now

in progress all of its stock will be owned by the International 11ercan
tile Marine Company and or The Atlantic Transport Company of Vest

Virginia the Baltimore Trust Company and the Canton Company
In 1915 The Atlantic Transport Company of West Virginia inaugu

rated a service between the Atlantic and Pacific coasts by way of the

Panama Canal The Atlantic Transport Company of West Virginia is

a subsidiary of the International 11ercantile Marine Company and
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owns outright the American Line Steamship Corporation which has had
a service under the name of Panama Pacific Line for sometime with

the vessels California Pennsylvania and Virginia since the latter were

constructed

The BaltimoreMail Steamship Company a Maryland corporation
at the present time is owned 46 59 common stock and 25 preferred
stock by The Atlantic Transport Company of West Virginia Accord

ing to the record the Baltimore Mail Steamship Company will be re

organized after which all of the stock of the Baltimore Mail Steamship
Company will be owned by the International Mercantile Marine Com

pany and or Atlantic Transport Company ofWest Virginia and two
affiliated companies It is stated in briefs filed on behalf of applicant
that upon completion of reorganization The Atlantic Transport Com

pany ofWest Virginia will own a substantial majority ofall ofthe out

standing sto ckof the Baltimore Mail Steamship Company
The International Mercantile Marine Company controls The Atlantic

Transport Company of West Virginia and also the United States Lines
Company a common carrier by water in foreign commerce and the
holder ofan operating differential subsidy contract under title VI ofthe
Merchant Marine Act 1936 Section 805 a thereof provides in part

that

It shall be unlawful to award or pay any subsidy to any contractor under au

thority of title VI of this Act or to charter any vessel to any person under title
VII of this Act if said contractor or charterer or any holding company subsidi
ary affiliate or associate of such contractor or charterer or any officer director
agent or executive thereof directly or indirectly shall own operate 01 charter
any vessel or vessels engaged in the domestic intercoastal or coastwise service or

own any pecuniary interest directly or indirectly in any person or concern that
owns charters or operates any vessel or vessels in the domestic intercoastal or

coastwise service without the written permission of the Commission Every per
son firm or corporation having any interest in such application shall be permit
ted to intervene and the Commission shall give a hearing to the applicant and
the intervenors The Commission shall not grant any such application if the
CommisSion finds it will result in unfair competition to any person firm or corpo
ration operating exclusively in the coastwise or intercoastal service or that it would
be prejudicial to the objects and policy of this Act

Carriers actively operating in intercoastal service intervened in oppo
sitio n to the applicatio n Their contentions briefly summarized are

that the trade is now overtonnaged that there is no present need for the
vessels ofthe BaltimoreMail Line that the transfer ofthose vessels to
the intercoastal trade may disrupt the existing rate basis especially if
service is to cover ports that were not previously served by the Panama
Pacific Line that new construction by existing carriers will be disco ur

aged by the proposed transfer and that approval of the application in
3U S 11 C
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substance will amount to the extension of government aid to the appli
cant upon terms not available to them For these reasons they con

clude the proposed operation will result in unfair competition to them

and prejudice to the object and policy of the Act which we administer

They also contend that the applicant has failed to show the proposed
service to be in the public interest

The vessels involved herein were originally sold in 1921 by the United
States Shipping Board and in 1931 were reconstructed by the applicant
through the aid of a construction loan made available pursuant to sec

tion 11 of the Merchant Marine Act 1928 aggregating 6 520 706 26J of
which 5 933 106 23 is still due As a part of the application applicant
requests that provision be made for the payment of that indebtedness

by equal annual instalments during the balance of the present term of

existing mortgage Each vessel has accommodations for 82 passengers
a speed of 16 5 knots with a cargo capacity of about 500 000 cubic feet
of which 26 610 cubic feet is now equipped with circulating air refriger
ation It is contemplated that refrigerated space on each vessel will be
increased to approximately 80 000 cubic feet

The ervice is proposed to operate in lieu of the service hertofore op
erated between New York N Y and ports in the State of California

by the American Line Steamship Corporation and or The Atlantic

Transport Company of West Virginia with the steamships California
Pennsylvania and Virginia Those vessels and also the combination

passenger and cargo vessels of the Grace Line Inc which operated con

tinuously in intercoastal service for many years were recently with
drawn from this route Except for the westbound service of Dollar

Steamship Lines Inc Ltd with infrequent sailings from New York

during recent months as a part of its Round the World service there
is no adequate passenger service between Atlantic and Pacific coast
ports of the United States at the present time Some cargo vessels are

equipped with iimited passenger space but they are not classed as pas
senger vessels Interveners supporting the application urge the neces

sity of such a service by more modern vessels than are now in operation
and of a type and kind suitable for use as naval and military auxiliaries
in time of war or national emergency This need is further evidenced
by the ubstantial number of passengers shown to have been transported
during 1937 by the Panama Pacific and the Grace Lines While appli
coot s vessels can accommodate but a portion of the passenger traffic
previously transported via the Panama Canal to the extent of their ca

pacity they will serve an existing need
It is also shown that there is little if any adequate space on cargo

vessels now in operation for certain classes of refrigerated cargo
Vessels of the Panama Pacific Line were equipped with a total of ap
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proximately 300 000 cubic feet of circulating air refrigeration A rep
resentative of the California Fruit Growers Exchange testified that

during the period 1933 to 1937 inclusive shipments of citrus fruits east

bound exceeded 450 000 boxes per season and that the association filled

to capacity all the refrigerated space on the vessels of that line avail

able to it

Vessels of Grace Line Inc now withdrawn from service were also

equipped with substantial quantities of circulating air refrigeration
The witnesses for the Association testified that it is ready willing and

able to supply cargo to fill all the refrigerated space on the five vessels

In addition to citrus fruits shipments moving eastbound which require
refrigeration include frozen fish frozen poultry eggs fresh vegetables
and fresh fruits Westbound commodities requiring refrigeration in

clude confectionery cranberries cheese frozen fish and oysters It is

clear that a need exists for refrigerated service in intercoastal trade

which is evidenced in part by the large number of letters and telegrams
from shippers and others that were submitted by the applicant It was

shown that substantial quantities of citrus fruits move all rail to com

petitive points in eastern territory but all rail rates are substantially
higher than the rates via the all water route to eastern points

From the foregoing it is clear that to the extent of the refrigerated
and passenger service which applicant s proposed operation will afford

its service will not be competitive with that of existing operators
Interveners American Hawaiian Steamship Company and Lucken

bach Steamship company Inc oppose the granting of the application
on the ground that the trade is now overtonnaged and that cargo trans

ported by applicant will decrease the carryings of vessels now in opera
tion They direct attention to present sail ngs with only part cargoes
and state that all lines now operate at a loss These interveners operate
vessels whose speed is 115 knots or more with sailing frequencies in ex

cess of their present competitors With such advantages they are able

to attract high grade cargo Testimony in the record indicates that
while there has been some recession in the quantity of higher grade
cargo due to present economic conditions the decline has not been so

marked as that with respect to low grade cargo which has fallen off

materially
However in considering the problems presented by this application

temporary declines in traffic due to existing business conditions should
not control Consideration must be given to the long term prospects
of the trade and to the age of the existing tonnage operated therein
The last factor is of particular significance in view of the fact that no

substantial volume of new construction for this trade seems likely at

the present time Therefore the transfer of the applicant s vessels
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which were completely rebuilt in 1931 may be the only means of insur

ing adequate long term service for high grade cargo Moreover in this

connection it must also be recognized that while some of the cargo for

the proposed operation may be diverted from the objecting water car

riers a substantial amount probably will represent cargo carried by
fast intercoastal vessels viz Virginia California and Pennsylvania
controlled by The Atlantic Transport Corp of West Virginia or refrig
erated cargo and passenger business for which the objectors vessels

cannot provide The objectors recognize that they have no right to a

monopoly in the trade Under the ruling herein the right to compete is

not denied to them

There is no merit in the contention that the proposed operation would

result in unfair competition because of the proposed readjustment of the

indebtedness covering the applicant s vessels Such readjustment of the

indebtedness as may be hereafter agreed upon would tend to insure or

derly liquidation of such indebtedness and would not constitute a grant
or disguised subsidy Similar adjustments have been made in the past
with operators engaged in the intercoastal trade as well as the foreign
trade If found by the Commission to be fair and reasonable these

adjustments in themselves do not introduce any element of unfair com

petition In this connection it also should be noted that the interest

rate on the mortgages covering the applicant s vessels would automati

cally be increased to 5 percent in accordance with the terms of the

mortgages
American Hawaiian Steamship Company directs attention to im

pending dangers to the rate structure now observed by it and other car

riers In any event the rate structure is now constantly subject to

jeopardy by our lack of authority to prevent intercoastal operation by
other persons and this alo e does not justify a denial of the applica
tion

We find that on this record there will be no unfair competition
within the purview of the 1936 Act to existing carriers or prejudice to
the objects and policy of the Merchant Marine Act 1936 from the oper
ation of applicant s vessels in the intercoastal trade and the applica
tion will be approved

In view of this conclusion it is unnecessary to determine whether
there has been a continuation of operations An appropriate order will
be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION held at its

office in Washington D C on the 7th day of iune A D 1938

No 82

BALTIMORE MAIL STEAMSHIP COMPANy ApPLICATION TO TRANSFER

CERTAIN VESSELS OWNED BY IT TO INTERCOASTAL TRADE

A hearing having been held in this proceeding pursuant to the pro

visions of section 805 of the Merchant Marine Act 1936 and the

Commission on the date hereof having made and entered of record a

report stating its conclusions and decision therein which report is

hereby referred to and made a part hereof

It is ordered That the application of the Baltimore Mail Steamship
Company be and it is hereby approved

By the Commission

SEAL Sgd W C PEET JR

Secretary
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No S1

AMERICAN SOUTH AFRICAN LINE INC SEAS SHIPPING COMI ANY INc

ApPLICATIONS FOR OPERATING DIFFERENTIAL SUBSIDY IN THE OPER

ATION OF VESSELS TO SOUTH AND EAST AFRICA

Submitted June 17 1938 Decided August 5 1938

Cletus Keating Roger Siddal and Luke D Stapleton for American

South African Line Inc

Roscoe H Hupper and Frank V Barnes for Seas Shipping Company
Inc

Arthur L Winn Jr and L W Byrne for Port of New York Author

ity Samuel H Williams for Philadelphia Chamber of Commerce

Charles B Roeder for Philadelphia Bourse and John J Egan for Phila

delphia Maritime Exchange interveners

REPORT OF THE COMMISSION

By THE COMMISSION

The case arises upon applications filed by American South African
Line Inc and Seas Shipping Company Inc Robin Line for operating
differential subsidies under Title VI of the Merchant Marine Act 1936
both applicants seeking subsidies for operations to be performed on one

and the same route Pursuant to the provisions of section 605 c of the
Merchant Marine Act 1936 which with amendments is hereinafter for
convenience sometimes referred to as the Act we held hearings on

the applications at Washington D C April 14 and 15 1938 and at

New York N Y April 19 1938 A proposed report was issued excep
tions were filed thereto and oral argument was held

In 1919 the United States Shipping Board began experimenting with
American flag services in the trade from North Atlantic ports to South
Africa In 1922 the American South African Line was established as

regular service by the U S Shipping Board under Government owner

ship with private operators In 1924 the Shipping Board negotiated
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a conference agreement with the foreign lines in the trade for main

tenance of rates and an agreement covering spacing and rotation of

sailings The existing conference agreement is based on this agreement
made in 1924 1 Presently of 48 conference sailings 12 are apportioned
to American South African In 1925 in keeping with its policy of di

vesting itself of Government operation the U S Shipping Board adver

tised the American South African Line for sale As a result of this

advertisement the American South African Line Inc acquired the line

from the Government paying 18 10 per ton for the ships involved and

the purchaser commenced the operation of the line in 1926 which oper
ation it is stated has resulted in a profit after depreciation and all

other charges of 1 006 244 58 for the peri d from 1926 to March 31

1938 or an average profit of 82 14241 a year

In 1928 the Merchant Marine Act of 1928 was passed Under its

provisions and in due time the American South African Line Inc was

awarded a ten year mail contract dated October 1 1928 and ending
October 1 1938 under which contract this line received mail pay which

was admitted to be in part an operation subsidy amounting to a trifle

less than 300 000 a year As one of the requirements of the Govern

ment under this contract the American South African Line Inc built

and put into service a new combination passenger and freight vessel

the City of New York stated to cost 1 917 673 88 This construc

tion cost was in part financed by a loan from the United States Ship
ping Board the predecessor of the present U S Maritime Commission

On this loan there is a balance owing of 810 000 which is current as to

principal and interest maturities Itwas stated without contradiction

in the record that the American South African Line Inc wasprepared
and offered to build another vessel under the same plan but that the

Government authorities preferred under the then existing circum

stances to defer the building of the second vessel

In 1932 the American South African Line experienced the effects of

the world wide depression in shipping as in industry generally but con

tinued to operate and on April 18 1935 initiated a non subsidized

monthly service from New Orleans and other Gulf ports to South Africa

1U S AjSouth Africa Conference
J B O Reilly Secretary 26 Beaver Street New York New York

Covers freight traffic from U S Atlantic portsPortland Key West Rang to West South
west South and East African ports from Lobito to Mombasa both inclusive and to the islands
of St Helena Ascension Madagascar Reunion and Mauritius

Am American South African Line Inc
Br The Clan Line Steamers Ltd

Ge Deutsche Dampfschiffahrts Gesselschaft Hansa Hansen Line
Br Ellerman Bucknall Steamship Co Ltd
Br Houston Line London Ltd
Br The Union Castle Mail Steamship Company Ltd

1 American 5 British 1 German
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with the sailing of the S S Atlantic and on April 1 1935 extended its

subsidized service to East Africa with the sailing of the Chincha

On June 22 1935 the Seas Shipping Company Inc Robin Line the

present second applicant for an operating differential government sub

sidy on this route initiated a new service from New York and other

Atlantic coast ports to South and East Africa with the sailing of the

Robin Adair It is stated that the effect of this new service was to
blanket the service of the American South African Line
The twelve annual sailings of the Robin Line have been maintained

without any governmental aid As in the case of American South Af
rican the Robin Line has maintained its sailings with four vessels The

latter were purchased from a private shipbuilder in 1920 and 1921 with

out governmental aid of loans Approximately the same tonnage is

carried by each operator
Prior to its entry in the trade Robin Line applied for admission as a

member of the conference with privilege of participation in rate mak

ing along with other members and of maintaining twelve sailings per
annum the same number as was maintained by the American South

African Line This application wasdenied Subsequently the lawful

ness of that denial was the subject of a formal proceeding before the

United States Shipping Bureau of the Department of Commerce In a

decision entered August 1 1936 the action of the conference wasupheld
Seas Shipping Company v American South African Line Inc et al

1 U S S B B 568 Circumstances relating to the rate war which ex

isted during the period June to September 1935 caused in part by
Robin Line s entry in the trade are set forth in the above mentioned

report
On July 1 1937 the rate war was ended and rates were restored to

the basis existing prior to the rate war The evidence adduced and be

fore the Commission now is to the effect that the Robin Line did not

restore its rates to the conference level By way of explanation the

Robin Line says in its brief that while it made contracts for rates dur

ing the rate war and was not in position to raise its rates immediately
to the conference level it now offers to meet the conference rates if it

receives an operating differential subsidy
On February 22 1937 the American South African Line applied for

an operating differential subsidy pursuant to the Commission s General

Order No 5 and as provided by section 402 a of the Merchant Ma

rine Act 1936 2 A second application pursuant to General Order No

13 was filed on October 25 1937 3

II This application neither contained a request for nor made any mention of an exclusive

operating subsidy
3Although this application contained no request for an exclusive operating subsidy on page
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On June 17 1937 a settlement agreement was reached bet veen the

Commission and the American South African Line of the ocean mail

contract held by that Line which was thereupon terminated and a tem

porary operating differential subsidy was granted 4 This temporary
subsidy contract recites that it is in substitution for the former mail
contract which had it not been terminated by law and the settlement

agreement would have expired by its own terms on October 1 1938

The temporary subsidy contract has been extended and is still in effect

It contemplates a long term subsidy to be granted upon the company

satisfying the Commission as to an adequate ship replacement plan
Neither the former mail contract nor the present temporary subsidy
contract provides that the subsidy granted should be an exclusive sub

sidy to the American South African Line The company also requests
an operating differential subsidy for its Gulf to Africa line but claims

that if operating subsidies are awarded to both applicants American

South African will because of insufficient homeward cargo abandon its

Gulf service

The American South African Line proposes that it will enter into a

12 year subsidy contract on standard form with the following special
provisions

1 It will agree to contract for two combination passenger and

cargo vessels having a 16Y2 knot or superior speed at estimated

cost of 3 600 000 each within one year and will agree to build a

third vessel as soon as finances permit
2 500 000 additional cash will be obtained within 30 days for

stock Balance of construction cost about 400 000 will be re

ceived from sales of surplus vessels to be obtained by merger with
the Argonaut Line which it now controls

3 No subsidy will be paid until full compliance with both 1
and 2 above and in the event of default subsidy contract may
be cancelled retroactively from inception and all subsidy money
forfeited except on S S City of New York unless default is r

caused by failure to secure reasonable bids

4 Subsidy contract must contain exclusive franchise clause
5 Itwill agree to continue experimentation with Gulf service

for about two and a half years under operating subsidy contract
with provision for from seven to twelve sailings per annum

18 under see 27 a a repl cement program to consist of three vessels was offered provided
a satisfactory construction and operating differential subsidy contract is arranged and no other
American flag line is given a subsidy in the South and East African trade

The record of negotiations relating to the settlement of the ocean mail contract and the
award of the temporary operating differential subsidy agreement is silent on the subject of any
exclusive subsidy in the trade
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On November 30 1937 the Robin Line also filed an application for

an operating differential subsidy on its service from North Atlantic

ports to South and East Africa This application did not ask for an

exclusive subsidy Its schedule provides for 12 monthly sailings per

year This line claims the right to such a subsidy under the provisions
of the Merchant Marine Act 1936 in order that it may be placed on a

parity with its foreign competitors to meet the known disadvantage of

operating under the American flag
The Robin Line proposes that it will enter into a 12 year contract on

standard form with the following special provisions

1 Robin will enter into firm contracts satisfactory to the Com

mission for the construction of three cargo vessels within one year

from the date of the contract The vessels will have a minimum

of 15 knots speed or such higher speed as the Commission may

find to be necessary to maintain a monthly sailing schedule Cost

of these vessels is estimated at 2 000 000 each

2 Within 30 days from the date of the contract 500 000 in

cash will be invested in the Robin Line the investment to be evi

denced by the issuance of preferred stock in an equivalent amount

In addition guarantees satisfactory to the Commission will be

furnished to insure the investment of an additional 250 000 in cash

within six to nine months if the company will not have created a

capital reserve fund of 750 000 by that time

3 No subsidy will be paid over to Robin until full compliance
with conditions 1 and 2 above In the event of non compli
ance the subsidy contract may be terminated from its inception
and all subsidy monies forfeited unless non compliance is caused

by the failure to secure reasonable bids

4 Robin s corporate structure will be simplified to Commis

sion s satisfaction and about 100 000 of inter company debt will

be eliminated by cancellation or conversion

5 Robin will agree not to cut rates or blanket sailings of South

African and may agree to pool homeward cargo

Except for the City of New York which is owned by the American

South African Line all the vessels owned by each of the applicants
are at least 17 years old The mean speed of these vessels is from

10 to 10 knots with the exception of the City of New York which
has a speed of 13 knots Vhile both applicants readily admit
the imperativeness of an immediate replacement program because of
the age of the present tonnage now in operation they are likewise in

unanimity that this will not be possible without the aid of substantial

construction and operating subsidies
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As has been stated American South African proposes to build con

tingent however upon its receiving an exclusive subsidy two vessels

immediately and a third in the near future The proposed new vessels

are to be combination cargo and passenger vessels with a capacity for

100 passengers with more cargo space than its vessels now in operation
with refrigerated space and with twin screw Diesel motor propulsion
capable of maintaining an average of 16 knots per hour The line
contends that the proposed three new ships will be ample to maintain
the twelve annual sailings now furnished by four ships No program
is dvanced for the replacement of the vessels of the Argonaut Line
now in use in the Gulf service and it seems unlikely that any such

program can be consummated even with the maximum governmental
assistance authorized by the Act

The Robin Line on the other hand has not progressed as far with
actual plans as has American South African It now agrees to build
three new cargo vessels with a speed of 16 knots unless a slower speed
is approved by the Commission It is not the intent of the Robin Line
to install passenger accommodations

Based upon current American shipbuilding costs American South
African estimates that the construction of each of its new vessels which
will require an expenditure of some 3 650 000 per vessel of which

700 000 will represent the cost of the installation of passenger accom

modation and 100 000 for refrigeration equipment The Robin Line
estimates the cost of their new vessels at 2 000 000 per unit assuming
a 15 knot speed

Endeavoring to reconcile the differences between the two lines the
Commission has heretofore suggested a consolidation or merger of their
interests but after m ny conferences it appears that neither a consolida
tion tlor a merger is possible of consummation at this time

At the present hearings some 18 shippers testified that they used both
lines as well as most of the foreign lines and that in the interest of
semce they desired to see both lines continue in operation Competi
tion on this route is very keep There is ample outward cargo to sup
port 24 monthly sailings per y a from North Atlantic ports by the two
American flag lines and if either of the American flag services now

carrying together about 33 per cent of the outward cargo is discon
tinued unqoubtedly a large proportion of the tonnage carried by the
line that withdraws will go to the foreign flag lines Both services are

folind to be competent and efficient by the shippers who testified
The homeward cargo presents a different problem Most of the for

eign lines do not make the return voyage but continue on around the
world or in other directions so these two American flag services get
most of the inward cargo However this is largely bulk cargo pays
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much lower rates than the outward cargo and requires larger volume

to pay the expenses of transportation It consists principally of raw

materials such as skins sisals barks and roots coffee and ore A very

small amount of the inward cargo goes to the Gulf so the ships in the

Gulf service of the American South African Line make the return voy

age to North Atlantic and Canadian ports making 24 inward voyages

for that line against 12 for the Robin Line There is a conflict in the

evidence offered as to the number of return sailings which the inbound

cargo would support South African thinks the cargo will support only
19 paying sailings per year Robin thinks there is enough for 24 sailings
Taking into consideration the upward trend of the movement the evi

dence appears to support the Robin Line opinion and the Commission

is of the opinion that this business is likely to increase Both lines

agree and the evidence adduced clearly indicates that there is not

enough homeward cargo for 36 paying voyages
There is disagreement between the two lines as to the carrying of

passengers but the City of New York with a passenger capacity of

56 has had her passenger space usually filled South African contends

that passenger travel is growing and that it will be remunerative to

equip new ships which it proposes to build to carry 100 passengers each

The faster speed of the new ships will cut down the voyage time offer

ing better competition to the route from New York via London The

class of passengers carried is not likely to be affected by the increased

air travel

In its brief and by exceptions to the proposed report American South

African has contEnded that the Commission is without legal authority
to grant subsidies to both applicants for their several operations on the

same trade route The contention is based on a general denial that

dual or multiple subsidies are authorized by the Merchant Marine Act

1936 for a route served by an existing subsidized operator without a

finding by the Commission that the existing service of such operator is

inadequate within the meaning of that word as used in section 605 c

of the Act Plenary power to grant dual and multiple subsidies is ex

pressly conferred upon the Commission by this very section 605 c

subject only to the limitations therein stated The language of the

section is too clear in this regard to require further elaboration See

extensive analysis of legislative history attached hereto Exercise of

the power must rest of course in the sound discretion of the Commis

sion upon findings of warrantable facts

American South African contends however that the situation where

there is an existing subsidized line and an additional subsidy is sought
for another line is legally different from the situation where there

is no subsidized line and a subsidy is sought for one of two or more lines
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in the trade The argument implies that an operating subsidy con

tract as a matter of law confers upon the holder a privileged status to

the exclusion of all other citizens To this argument we cannot sub

scribe The Act neither by definition nor implication invests a subsidy
contract with the legal effect of an exclusive franchise although under
section 605 c services created after the passage of the law cannot be

subsidized so long as the existing service or services are found to be

adequate Nor does the presently effective temporary contract by its
terms confer any such property right upon American South African

A fact that such contract might have been entered into lIin substitution

of a terminated mail contract all claims in connection with which have
been settled 5 would be immaterial Therefore the temporary sub

sidy agreement which American South African now holds neither by
operation of law nor by its terms constitutes an exclusive right to a

subsidy on the route

AlthQugh not stressed in the briefs the contention was advanced in

oral argument by American South African that a decision in this case

is controlled by the first clause in section 605 c which reads as follows

No contract shall be made under this title with respect to a vessel to be oper
ated on a service route or line served by citizens of the United States which
would be in addition to the existing service or services unless the Commission
shall determine after proper hearing of all parties that the service already pro
vided by vessels of United States registry in such service route or line is inade
quate and that in the accomplishment of the purposes and policy of this Act
additional vessels should be operated thereon

This argument is grounded in an assumption that the service for
which the Robin Line seeks Federal aid is one IIwhich would be in addi

tion to the existing service or services already provided by vessels of
United States registry Such assumption is contrary to fact

It is unnecessary in this case to determine whether the term lIexist

ing speaks as of the effective date of the Act or as of some subsequent
date when a subsidy application might be filed or considered The
service for which the Robin Line seeks an operating subsidy has been
one continuously existing from a date prior to the passage of the Mer
chant Marine Act 1936 The contention that the word existing is to

be further impliedly restricted to an existing IIsubsidized service or

services is without merit

It is the second clause of section 605 c with which we are principally
concerned and as to which the question of adequacy of service has par
ticular application It reads as follows

IIIt is interesting to note in this connection that neither American South African nor any
other holder of an ocean mail contract terminated by the Merchant Marine Act 1936 asserted

any claim based upon the contention that the termination of the contract by the United States
constituted the extinguishment of any right of exclusive franchise
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and no contract shall be made with respect to a vessel operated or to be operated
in a service route or line served by two or more citizens of the United States

with vessels of United States registry if the Commission shall determine the

effect of such a contract would be to give undue advantage or be unduly preju
dicial as between citizens of the United States in the operation of vessels in

competitive services routes or lines unless following public hearing due notice

of which shall be given to each line serving the route the Commission s all find

that it is necessary to enter into such contract in order to provide adequate service

by vessels of United States registry The Commission in determining for the

purposes of this section whether services are competitive shall take into con

sideration the type size and speed of the vessels employed whether passenger or

cargo or combination passenger and cargo vessels the ports or ranges between

which they run the character of cargo carried and such other facts as it may

deem proper

American South African contends that its service on the route must

be found to be inadequate and unsatisfactory before additional sub

sidized operations may be permitted in the trade In support of

such contention this applicant lays down the test as being whether it is

doing its fair share in the trade It says The only question here

is Has the American South African Line Inc been an earnest com

petent and energetic operator or has the time come when

this operator has become laggard and the Government s support should

be shifted to another

An analysis of the testimony given by shippers and witnesses for the

applicants discloses a steady increase of business with South and East

Africa Both the Robin Line and American South African report ca

pacity outbound sailings American South African has had sufficient

faith in trade developments to establish a new unsubsidized service from

the Gulf The applicants have estimated that they now carry between

them approximately 33113 of the outward cargo offerings Whereas

American South African before the entrance of the Robin Line into the

trade had 12 of 48 conference sailings and carried sufficient cargo to

realize a reasonable return on its investment 6 the fact that the Robin

Line now also maintains 12 sailings in addition to the conference sail

ings reveals beyond doubt the growth of the South and East African

export trade To state the matter another way in the past few years

cargo offerings have increased to the extent of 12 additional sailings
This may be accounted for by the rapid increase in population and the

advancement of the standard of living conditions in South and East

Africa

A different situation prevails with respect to the inward cargo from

6 Our operations have been successful from the start For the extended period of twelve years

and three months we have had an over all profit of 1 006 244 58 or an average profit per annum

of 82142 41 Testimony of James A Farrell Jr President of the American South African

Line Inc Hearings before the Maritime Commission April 14 1938 page 145
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South and East Africa to North Atlantic ports Not nearly as much

cargo nor cargo paying as high a freight rate as that outward from the

United States is offered for the return voyage How ver the foreign
lines do not return directly to the North Atlantic Their service may

be described as one way since it is their custom to continue on to Far
Eastern and European ports Hence virtually all the inward cargo is

carried in American vessels There was disagreement between the two

applicants as to the present and prospective amount of homeward cargo
The American South African Line contends that in the light of its ex

perience of 12 years duration the homeward offerings do not justify in

excess of 19 annual sailings On the other hand the Robin Line is con

fident that inward cargo is sufficient to support 24 sailings American

South African did not offer any evidence to show that cargo offerings
from New York were now insufficient nor would in the future be insuf

ficient to support 24 sailings from New York It confined itself in at

tempting to show that the offerings of inward cargo will not be sufficient

to maintain more than 19 sailings The Robin Line bases its estimate

on the fact that the complete round trip will be a compensatory under

taking American South African on the other hand apparently en

deavored to justify a necessity for a profit on each the outward and the

homeward voyage Often srevices do not show commensurate returns

for each portion of the round voyage and it is not improper to consider

the round voyage in its entirety as a standard for the needs of the

service From all the evidence it is believed that the profit on 24 out

ward voyages will be sufficient for both applicants to realize a profit
even after the homeward leg of the voyage is taken into consideration

American South African however further con tends that before a sub

sidy should be granted to the Robin Line there should be supporting
evidence to show that there will be sufficient inward cargo offerings to

support 36 sailings This untenable contention takes into consideration
the homeward voyages of their Gulf service In the matter of these

applications the North Atlantic service and the Gulf service need not be
treated as inseparable Moreover the Gulf service is admittedly ex

perimental in nature and it seems extremely doubtful whether the serv

ice can ever be made to pay Thus 24 homeward sailings and not 36

may be the test

If opportunity for Federal finanoial aid were denied to the Robin

Line within but a few years when its vessels which are now 18 and 19

years old will have reached the end of their economic life the cargo
carried by them would probably be transported either in ships chartered

by them possibly under a foreign flag or would find its way to for

eign flag vessels Neither applicant proposes nor has either applicant
the financial resources to build sufficient vessels to maintain 24 outward
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sailings which without any consideration of future trade development
present cargo offerings now demand The Robin Line did not neces

sarily take its present business away from the conference lines Its

carryings may have been and to a large extent probably were devel

oped through its own initiative It has absorbed the increased amount

of exports This increase in business was accomplished in the face of

bitter competition The Robin Line has now firmly established itself

in the trade Failure to make it possible for it to continue its serviceE

would be in effect to turn this newly developed American commerce

over to foreign lines The Commission should be loath to take action

which would result in this trade now firmly entrenched with an Ameri

can company being taken away from the American merchant mari u

Thus an exclusive subsidy to American South African as requested by
that line would result in direct benefit to foreign flag operators to the

detriment of the interests of the American merchant marine

Pursuant to the provisions of section 211 a of the Merchant Ma

rine Act 1936 the Commission has heretofore determined that the

route from North Atlantic ports to ports in South and East Africa is

an essential trade route of foreign commerce of the United States Such

determination is hereby reaffirmed Service of the American South Af
rican Line Inc on this route is not adequate within the pUfview of sec

tion 605 c of the Merchant Marine Act 1936 and that line alone

cannot provide adequate service on the route by vessels of United States

registry Neither of the applicants here is able alone to provide
adequate service by such vessels on this trade route

We find and determine from the records and evidence in this proceed
ing that each applicant is eligible and should receive an operating
differential subsidy upon compliance with the terms and conditions of

the Act and the requirements of the Commission

In reaching this determination we are not unmindful of the difficul

ties and problems presented by the existence of two subsidized services

in the same trade route For this reason we have concluded that the

contracts to be awarded to the applicants should be for an experimental
short term duration during which period the applicants in cooperation
with the Commission should exert every effort to eliminate or solve

those difficulties and problems Specifically we believe that efforts to

effect a merger or consolidation of these companies should be continued

that failing such a solution satisfactory arrangements should be

worked out covering sailing dates rates and pooling of homebound

cargo so as to eliminate as far as possible competition between the

two American companies and to enable both American companies to

cooperate in competing against the foreign lines now carrying the bulk

of the commerce in this trade that before either operator receives a
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long term subsidy it should actually complete plans and specifications
for replacements secure bids thereon and prove its willingness to pro
ceed in accordance therewith and that during the experimental dual

subsidy period hereinafter provided for each of the applicants shotiIa

have the right to apply to reopen this proceeding for the purpose of in

troducing additional evidence either in support of or in opposition to

the continuation of an operating subsidy to the other company The

perid of the short term contracts will also provide an opportunity to

reach a final determination regarding the continuation of the Gulf South

African route

In order to carry the foregoing principles into effect we have deter

mined as follows

1 The application of the American South African Line Inc should be and
hereby is denied to the extent that it requests an exclusive subsidy

2 Subject to the foregoing and subject further to compliance with all the
applicable provisions of Title VI of the Merchant Marine Act of 1936 as amended
and the requirements of the Commission thereunder the applications of the
Seas Shipping Company Inc and the American South African Line Inc for
operating differential agreements will be granted on the following terms and
conditions

a The agreements shall be for a period of six months with provision for
automatic extension for 12 years at the option of the Commission upon com

pliance with all the conditions of said agreements
b During said six month period both companies will be required to exert

very reasonable effort to work out or effect a satisfactory consolidation merger
or other agreement for joint operation over this trade route

c The subsidy agreements will require proper spacing of sailings maintenance
Of uniform freight rates and pooling of homeward cargoes by both operators all
on a basis satisfactory to the Commission

d The agreement with the Seas Shipping Company Inc will require that
ompany to complete within the period of contract all necessary plans and speci

fications for the construction of three cargo vessels of a type and speed satisfactory
to the Commission to advertise for firm bids for the construction of said vessels
to make binding arrangements satisfactory to the Commission for the investment
Of at least 500 000 in cash in that company subject to the extension of the agree
ment for 12 years the investment to be evidenced by preferred stock or other
security satisfactory to the Commission to make arrangements satisfactory to
the Commission for securing satisfactory guarantees to insure the investment of an

additional 250 000 in cash if as and when required to complete the construction
program to simplify its corporate structure in a manner satisfactory to the Com
mission and to cancel at least 100 000 of inter company debt

e The contract with the American South African Line Inc shall cover both
the Gulf and Atlantic coast routes and shall provide that during the period of the
contract the company will complete all necessary plans and specifications for two

combination passenger and cargo vessels of a type and speed satisfactory to the
Commission to advertise for and obtain firm bids for the construction of said
two vessels to make arrangements satisfactory to the Commission for the in
vestment of at least 500 000 additional cash in the company such investment to
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be made automatically upon the extension of the agreement for 12 years for the
North Atlantic route This agreement shall be accepted by the Commission as

compliance with the condition of the second article of the temporary subsidy

agreement now in effect

J Both agreements shall provide that no subsidy monies shall be paid there
under except upon full compliance with the abovementioned provisions of the
contracts and that in the event of a default in any of the above provisions the

contracts shall be rescinded and all subsidy monies accruing thereunder except
for an amount equal to sums actually expended in the development of the plans
and specifications above referred to shall be forfeited except that in the case of
the American South African Line Inc the subsidy shall be paid on the City of
New York unless the default is found by the Commission to be willful

0 Both agreements shall provide that at the option of the Commission the
same may be extended for 12 years upon terms and conditions satisfactory to the
Commission with respect to each operator provided in each case that the oper

ator enters into firm contracts for the purchase and construction of the vessels
above referred to

The Commission reserves the right upon application of either party
or upon its own motion to reopen this proceeding at any time during
the said six month period to receive evidence covering any pertinent
matter regarding the desirability or necessity of subsidizing both serv

ices on a permanent basis and to make such other or final disposition
as the Commission may deem just and proper The degree of compli
ance by each applicant with the foregoing conditions will be considered

in such event If a final determination adverse to the continuation of

dual subsidies beyond the six months period is reached both the Com

mission and the operator whose subsidy is to be terminated shall be

under no further obligation to comply with these terms of the temporary
agreement which relate to new construction but such operator shall not
be deprived by reason of such determination of any subsidy accruing
under the temporary contract An order of the Commission is accord

ingly entered herewith
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APPENDIX

LEGISLATIVE HISTORY OF SECTION 605 c

If there were any doubt as to the legislative intent expressed in the language
of section 605 c it would be removed by an examination of the legislative his

tory of the section
The Merchant Marine Bill H R 8555 introduced by Congressman Bland

which passed the House in 1935 did not contain the clarifying language of section

605 c which would be in addition to the existing service or services S 3500

the Copeland Bill which waS introduced in the Senate February 27 1936 was

identical with the companion bill H R 8555 in respect to the corresponding sub

section of the latter bill under discussion with the exception that the language
which would be in addition to the existing service was added The Guffy Bill

S 4110 introduced February 27 1936 enunciated a single subsidy policy S 4110

however was never reported out of committee This restriction was deleted when

the Guffy Copeland compromise was drafted The compromise was in the form

of an amendment to H R 8555 it was introduced in the Senate May 18 1936

and ultimately became the Merchant Marine Act 1936 As a substitute for the

single subsidy policy of the Guffy bill the compromise included section 536 a of

S 3500 which is identical with section 605 c of the 1936 Act as presently worded

except for the addition of the words or services and the changing of the word

Authority to Commission Section 536 a of S 3500 had its origin in H R

7521 74th Congress a bill which preceded H R 8555 Committee Print No 2 of

that bill provided

SEC 506 b No such contract shall be made with respect to a vessel to be

operated on a service route or line served by citizens of the United States unless
the authority shall determine that the service already provided upon such route or

line is inadequate and that in the public interest additional vessels should be oper

ated thereon

At the time the Senate Commerce Committee had S 2582 under consideration
the companion bill of H R 7521 which had been introduced by Senator Cope

land Mr Ira Campbell representing the American Steamship Owners Association

appeared before the Senate Committee and submitted a redraft of the bill which
substituted section 508 in place of former section 506 b Section 508 was of the

following tenor

SEC 508 No contract shall be made with respect to a vessel to be operated on

a service route or line served by citizens of the United States unless the Author

ity shall determine after proper hearing of all parties concerned that the service

already provided upon such route or line is inadequate and that in the accom

plishment f the purpose of this Act additional vessels should be operated thereon

In explanation of the redrafted section the following is taken from the Hear

ings Hearings on S 2582 74th Cong 1st Sess page 512

The CHAIRMAN That provides for a certificate of necessity so to speak
does it not

Mr CAMPBELL If the service is inadequate then the new contract should be

made If additional vessels should be operated to accomplish the purposes of
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this whole act the permission should be given It does not make much difference
whether you state it in this form or in some other form so long as you adhere to

the principle
On the same day May 7 1935 Mr Frank B Barns representing Mr Arthur R

Lewis founder of the Robin Line also appeared before the Senate Committee

In his statement he said that he was of the impression that the future of the
Robin Line would be conjectural if the bill as written were adopted He called

attention to the fact that Mr Lewis company was inaugurating a service from

New York to South and East Africa Mr Barns in his interesting colloquy with

Senator Copeland forcefully appealed to the Committee for Commission author

ity in the matter of th granting of dual subsidies The following discussion ap

pears in the Hearings Hearings on S 2582 74th Cong 1st Sess pages 546 7 8

The CHAIRMAN Your question is whether or not you would profit by the

bill
Mr BARNS The question is whether the Marine Authority would be obliged

to consider our application for aid in operating assistance
The CHAIRMAN I do not think there would be any distinction Any citizen

of the United States has a right to apply both for a construction Loan and for a

subsidy
The CHAIRMAN I think the complete answer to your question is this If you

are to establish a new line and new service to a port already served by an Amer

ican line you would in effect have to have a certificate of convenience and neces

sity You know what I mean If you were establishing a service not now served

by American ships there would not be any question about your right to a differ

ential and you would not as a matter of fact under the bill as written with the

approval of the Authority establish a tentative line
Mr BARNS I think it helps one having vessels of the type which I have

mentioned feeling that with this act he can go to the Authority and get not only
assistance for any reconditioning that may be necessary but can get the benefit
of the operating help which will put him on a parity with the foreign vessels that
are operating to those same ports That is what I felt especially concerned about

being able to get the operating subsidies so that we may operate to those ports
in competition with the foreign ships

The CHAIRMAN Of course you would have to run the gauntlet of the Author

ity They would pass upon the wisdom or the unwisdom of establishing a new

service to ports already served by American vessels But if you succeeded in

convincing them then it would be entirely acceptable
Mr ARNS That is the only thing that is questionablewhether or not the

bill as drawn now places one in a position of having to obtain a certificate of

necessity so to speak As long as there are foreign companies operating ves

sels
The CHAmMAN Are you speaking for foreign companies
Mr BARNS I say there are foreign companies that are operating between

New York and Africa today in competition with American companies that are

operating There will still be with our going into the field these foreign com

panies operating and as long as there is a foreigner able to do business there it
seems to me assistance should be given to any American citizen who is willing
to go in

leThe CHAIRMAN I think the language of the bill is to the effect of whether
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that service is adequately covered That would be for the Authority to deter
mine

Mr BARNS Well it would be pretty narrow construction to say that it was

adequately covered by an American shipowner as long as there is a foreigner
carrying goods there to any extent

Mr McAuliffe President of the Isthmian Steamship Lines filed a brief with the
Senate Committee also urging Commission authority to grant dual subsidies the
brief reading as follows Hearings on S 2582 74th Cong 1st Sess page 564

1 have only one question to place before your committee and that is whether
the financial aid provided by this legislation is to be used to place American ves

sels upon a competitive basis with foreign vessels or whether it is to be used to

enable one favored American operator in each trade route to obtain all the aid and
force his American competitors out of business The former will build up the
American Merchant Marine while the latter would promote a monopoly in the
hands of a few at the expense of the Government and would eventually destroy
our marchant marine through inefficiency and decay

The bill very properly makes the aid available to every citizen of the United
States and on the face of it that would seem to answer the question Yet there
seems to be an impression or understanding with many that in the administration
of the act preference would be given to one operator in each route or service and
that no American competitor would share in the aid until the preferred operator
had received all the aid he desired and refused the contract for any additional
vessel or vessels which the Authority might determine should be operated in that
route or service Thus only in the event that the preferred operator refused aid
could another American operator obtain aid Of course the understanding is that
the preferred operators would be those who are now enjoying mail contracts

This impression or understanding may be right or wrong but to avoid any pos

sibility of the act being so administered and to relieve the Authority of the im
portunities which would certainly be addressed to it for such administration we

urge that the wishes of Congress on this question be expressed clearly in the act

This brief was accompanied by a proposed amendment the effect of which would
be that where two or more applicants requested financial aid in a particular service
no financial aid should be granted to one applicant which would grant an advan

tage or preference in favor of one over the other and that if there were two

competing lines and they had justified their existence over a number of years they
should be equitably treated in the apportionment of governmental assistance
Mr McAuliffe also appeared before the Merchant Marine and Fisheries Com
mittee and filed the same amendment

On March 9 1936 Mr Barns again appeared before the Senate Committee and
urged that the clarifying words or services be inserted in the first sentence of
subsection 605 c following the words which would be in addition to the existing
service Hearings on S 3500 74th Cong 2d Sess pages 183 4 5 However
H R 8555 with the Senate amendments when presented to the Senate did not

contain the suggested wording When the bill H R 8555 was under considera
tion an amendment offered by Senator O Mahoney incorporated this language into
the bill and it ultimately became part of the 1936 Act The following is taken
from the Congressional Record of July 19 1936 80 Congo Record page 10076

Mr O Mahoney Mr President 1 desire to offer an additional amendment if
I may have the attention of the senior Senator from New York On page 52 line
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6 I move to insert after the word service the words or services That is

merely a clarifying amendment designed to eliminate the possibility that the use

of the word service in the singular might operate to prevent carrying out the

remainder of the section Will the Senator from New York accept that amend

ment

Mr Copeland I have no objection to the amendment
Mr President pro tempore The question is on agreeing to the amendment

offered by the Senator from Wyoming Mr O Mahoney to the amendment in
the nature of a substitute

The amendment to the amendment was agreed to

Mr Barns in his testimony of March 9 1936 also stated that the Robin Line
was encountering difficulty in establishing its services because of the competitive
situation with the conference operating in the South and East African trade
This gave rise to another amendment also offered by Senator O Mahoney which
was adopted and subsequently became section 810 of the Act
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION

held in its office in Washington D C on the 5th day of August A D

1938

No 8I

AMERICAN SOUTH AFRICAN LINE INC SEAS SHIPPING COMPANY INC

ApPLICATIONS FOR OPERATING DIFFERENTIAL SUBSIDY IN THE OPER

ATION OF VESSELS TO SOUTH AND EAST AFRICA

A hearing having been held and full investigation of the matters and

things involved having been had the Commission on the date hereof

having made and entered of record a report stating its conclusions and

decision thereon which report is hereby referred to and made a part
thereof

It is ordered That the application of the American South African

Line Inc to the extent that it requests that it be granted an exclusive

subsidy on the trade route from Atlantic coast ports to South and East

Africa be and the same hereby is denied

It is further ordered That subject to compliance with all of the ap

plicable provisions 9f Title VI of the Merchant Marine Act 1936 as

amended and subject to all of the terms and conditions as contained in

the aforesaid report the applications of the American South African

Line Inc and the Seas Shipping Co Inc for operating differential

subsidy agreements be and the same are hereby granted
By the Commission

SEAL Sgd RUTH GREENE

Assistant Secretary
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No 83

1 ApPLICATION OF THE BALTIMORE MAIL STEAMSHIP COMPANY FOR

AMENDMENT OF THE ORDER OF JUNE 7 1938 RELATING TO TRANSFER

OF CERTAIN VESSELS OWNED BY IT TO INTERCOASTAL TRADE 2 Ap

PLICATION OF MATSON NAVIGATION COMPANY FOR WRITTEN PERMIS
SION TO CHARTER A VESSEL OWNED BY iT FOR OPERATION BY THE

BALTIMORE MAIL STEAMSHIP COMPANY IN INTERCOASTAL TRADE AND

3 ApPLICATION OF UNITED STATES LINES COMPANY AND BALTIMORE
MAIL STEAMSHIP COMPANY FOR PERMISSION TO CHARTER THE S S

WASHINGTON FOR OPERATION BY THE BALTIMORE MAIL STEAMSHIP
COMPANY FOR A SINGLE VOYAGE IN INTERCOASTAL TRADE

Submitted December 8 1938 Decided December 9 1938

Cletus Keating for Baltimore Mail Steamship Company and United

States Steamship Company applicants
F A Bailey for Matson Navigation Company applicant
Roscoe H Hupper Donald S Morrison and William P Palmer for

interveners

REPORT OF THE COMMISSION

By THE COMMISSION

The Baltimore Mail Steamship Company applied by letter dated Oc
tober 19 1938 for an order amending the order of the Commission of

June 7 1938 by which its application under section 803 a Merchant

Marine Act 1936 for permission to transfer its fleet of five vessels to

domestic intercoastal service was approved In this application now

before us the company requests that the amendment provide that it

may operate on its present intercoastal route its five named vessels

and such owned or chartered substitute and or additional vessels of

similar carrying capacity as may be necessary from time to time in or

der to maintain a service of one sailing each week without interruption
The original order of June 7 1938 which followed a public hearing
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on the application for transfer of the vessels as required by section

805 a of the Merchant Marine Act 1936 was not sufficiently broad to

permit the addition of a sixth vessel to the fleet as desired at this time in

order to provide a sailing each week instead of having one in every six

weeks without a sailing The suggested amendment would provide for

any substitutions or additions to the fleet that may be necessary to

maintain the weekly schedule
The Matson Navigation Company applied under date of November

22 1938 for permission to charter its steamship Maui to the Baltimore

Mail Steamship Company for operation with the five vessels now in use

on the Panama Pacific Line in order to provide the proposed weekly
schedule This vessel appears to be of a type size and speed suitable to

fill out the service having a speed of 16 knots sufficient staterooms to

accommodate 250 passengers deadweight tonnage of 10 340 tons and

refrigerated space of approximately 14 000 cubic feet This applica
tion was filed under section 805 a of the Merchant Marine Act 1936

on account of the fact that the Oceanic Steamship Company a wholly
owned subsidiary of the Matson Navigation Company is receiving an

operating differential subsidy from the Government

The Baltimore Mail Steamship Company filed an application dated

November 22 1938 for permission to charter from the United States

Lines Company the S S Washington for one round trip commencing
February 11 1939 from New York to the Pacific coast on its inter

coastal route This application was filed under section 805 a of the

Merchant Marine Act 1936 by reason of the affiliation of the applicant
with an operator receiving a subsidy under the same Act

The United States Lines Company applied under the same date as

owner of the steamship Washington for permission to charter that ves

sel to the Baltimore Mail Steamship Company for the above mentioned

proposed voyage This application was also filed pursuant to section

805 a of the Act by reason of the fact that the applicant is receiving
aid from the Government under that Act

A public hearing on all of these applications was held on December 1

1938 pursuant to the order of the Commission and after notice to the

applicants and all other operators engaged in the trade The Lucken

bach Steamship Company and the American Hawaiian Steamship
Company intervened in protest to the applications At this hearing
testimony by a witness for the Baltimore Mail Steamship Company re

garding the appl ation for amendment of the previous order was to
the effect that satisfactory service cannot be rendered by the five ves

sels now operated with one week in every six without a sailing and

that in order to provide for a regular sailing each week the operator
should have authority to make additions to the fleet and to substitute
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vessels when necessary This authorization would cover the immediate

need of the operator for an additional vessel on its route and would

permit replacements when dry docking vessels of the regular fleet and in

case of the disabling of a vessel

This witness also testified that cargo offered could not be carried by
the five vessels on several occasions since this service started and that

considerable business handled by the former Panama Pacific steamers

which upon their withdrawal was driven to the railroads had not come

back because of the irregularity of the service with no sailing each

sixth week
With reference to the applications for permission for one voyage by

the S S Washington in the intercoastal trade in February of next year

it was brought out in the testimony that if the plan is approved this

vessel will be chartered to the Baltimore Mail Steamship Company for

the proposed voyage The regular vessel on the route replaced by the

Washington will take its place on the transatlantic route at the same

time for one voyage without subsidy under a charter to the United

States Lines Company
The primary purpose of the voyage of the S S Washington to Cali

fornia and return was stated to be that of advertising for its owner

The vessel will arrive on the West coast about the time of the opening
of the San Francisco Fair is expected to carry some cargo and a large
number of visitors to the Fair and will be open for public inspection
with the view of advertising the transatlantic service of the United

States Lines Company for which that company has offices on the Pacific

coast for the solicitation of business It is expected that the cargo car

ried on this voyage will be only half the amount which the regular
steamer would carry on account of the smaller cargo capacity of the

Washington
Itwas also brought out in the testimony that while engaged on thii3

round voyage the Washington would of course be withdrawn from

participation in the operating differential subsidy received by it when

operating on the subsidized transatlantic route of the United State

Lines Company
The principal objection by interveners at the hearing on the applica

tion for amendment of the previous order of the Commission other than

repetitions of the objections made at the previous hearing was that

the amendment was too broad and that a proper interpretation of sec

tion 805 a would make it necessary to have a public hearing whenever

the Baltimore Mail Steamship Company might desire to make additions

or s bstitutions of ve sels for operation on its Intercoastal route also

that at such hearing the Company would be required to show that the
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specific vessel or vessels proposed to be used would offer no unfair com

petition to other operators and that the granting of the application
would not be contrary to the policies and objects of the 1936 Act

In granting the original application of the Baltimore Mail Steamship
Company it was concluded by the Commission that there would be no

unfair competition within the purview of the 1936 Act to existing car

riers or prejudice to the objects and policy of the Merchant Marine Act

1936 from the operation of the applicant s vessels in the intercoastal

trade No additional testimony was introduced at the hearing on De

cember 1st on the question of unfairness of the competition to be offered

by the operation of six vessels with a weekly schedule and there was no

serious objection made to the employment of the S S Maui in the

regular service of the line or to the use of the S S Washington for the

proposed single voyage
In view of our previous finding and the lack of any evidence indicat

ing that the changes proposed to be made in the service at this time will

result in unfair competition the principal question for decision appears
to be as to whether or not the proposed amendment of the original order

is too broad The original order was so restricted that the operator had

no authority to use any but the five vessels transferred to the service

and under that order it would at this time be unable to make any sub

stitution in an emergency in order to maintain the service of the five

vessels which would undoubtedly seriously affect the business of the

line if one or more vessels should have to be laid up for any reason

The operator has shown that the addition of one vessel at this time is

not only desirable but necessary to meet the requirements of shippers
The proposed amendment is broader than the original order but it is

also restricted to the extent that the Baltimore Mail Steamship Com

pany will not be authorized to have more than one sailing per week or

to use any vessel which does not have carrying capacity siD1i1ar to the

five vessels now in the fleet The competitors will know that no greater
or different competition can be offered and they will still have the pro

tection of section 805 a in its requirement of a hearing on any pro

posal to use a vessel owned by a subsidized operator or an affiliate of

such operator
We are of the opinion and have concluded that the rights of com

petitors will not be adversely affected and there will be no violation

of either the policy or spirit of the Act in amending the order as re

quested
The actual terms of the proposed charters contemplated in the afore

said applications were not introduced at the hearing By reason of the

pecuniary interest which the United States has in the successful oper
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ation of two of the applicants the permission herein granted will be

subject to our right of approval of all contracts charters included

which may be entered into to effectuate the permitted results

An order will be entered granting the applications to the extent and

upon the conditions stated in said order
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ORDER

At a session of the UNITED STATES MARITIME COMMISSION

held at its office in Washington D C on the 9th day of December

A D 1938

No B3

1 ApPLICATION OF THE BALTIMORE MAIL STEAMSHIP COMPANY FOR

AMENDMENT OF THE ORDER OF JUNE 7 1938 RELATING TO TRANSFER

OF CERTAIN VESSELS OWNED BY IT TO INTERCOASTAL TRADE 2 Ap

PLICATION OF MATSON NAVIGATION COMPANY FOR WRITTEN PERMIS

SION TO CHARTER A VESSEL OWNED BY IT FOR OPERATION BY THE

BALTIMORE MAIL STEAMSHIP COMPANY IN INTERCOASTAL TJlADE AND

3 APPLICATION OF UNITED SlATES LINES COMPANY AND THE BALTI

MOREMAiL STEAMSHIP COMPANY FOR PERMISSION TO CHARTER THE

S S WASHINGTON FOR OPERATION BY THE BALTIMORE MAIL STEAM

SHIP COMPANY ON A SINGLE VOYAGE IN INTERCOASTAL TRADE

A hearing having been held in this proceeding pursuant to the provi
sions of section 805 a of the Merchant Marine Act 193 and the

Commission on the date hereof having made and entered of record a

report stating its conclusions and decision therein which report is

hereby referred to and made a part hereof

IItis ordered That the order of June 7 1938 authorizing the trans

fer of the five vessels owned by the Baltimore Mail Steamship Company
to domestic intercoastal service be and it is h reby amended to read as

fo1l9WS
The Baltimore Mail Steamship Company may operate on ita domestic inter

coastal service the five vessels City of BaUim OTe City of Norfolk City of H am

burg City of Havre and City of Newport News and such owned or chartered

substitute and or additional vessels of carrying capacity similar to that of the

abovenamed vessels as may be necessary from time to time in order to maintain

a service of not more than one sailing each week without interruption

All agreements entered into by the Baltimore Mail Steamship Com

pany with respect to securing such additional or substituted vessels

shall be subject to approv l of the Commission and nothing contained

in this order shall be construed as a permis ion to any other person sub

iect to the provisions or section 805 a of the Merchant Marine Act



1936 as amended to charter or otherwise use one or more of its vessels

on the Baltimore Mail service without specific permission therefor

2 It is further ordered That permission be and it is hereby given to

the Matson Navigation Company to charter its S S Maui to the Balti

moreMail Steamship Company for operation on its intercoastal route

pursuant to the provisions of paragraph 1 hereof

3 It is further ordered That permission be and it is hereby given to
the United States Lines Company to charter the S S Washington to

the Baltimore Mail Steamship Company and to the latter company
to use said vessel for one round voyage commencing on or about Feb

ruary 11 1939 from New York to the Pacific coast and return in the

intercoastal service upon the following conditions

a The charter party shall be approved by the Commission

b Proper adjustment shall be made in the capital employed by
the United States Lines Company as defined in its operating sub

sidy agreement by reason of the withdrawal of the S S Washing
ton from the subsidized service for the proposed voyage

c The profits of the United States Lines Company if any from
the voyage of the S S Washington in the intercoastal trade and
the voyage of the Baltimore Mail vessel proposed to be operated
on the transatlantic route in place of the S S Washington shall be
included in the net earnings of the United States Lines Company
as defined in its operating differential subsidy contract

4 It is further ordered That permission be and it is hereby given to
the Baltimore Mail Steamship Company to charter one of the vessels

now owned by it to the United States Lines Company and to the latter

company to use said vessel for one voyage on its transatlantic route

replacing the S S Washington for said voyage subject to the approval
of the charter party by the Commission

By the Commission

SEAL Sgd RUTH GREENE

Assistant Secretary
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No S4

BLOOMFIELD STEAMSHIP COMPANY AND LYKES BROS STEAMSHIP CO

INC ApPLICATIONS FOR FINANCIAL AID IN THE OPERATION OF VES

SELS ON TRADE ROUTE No 15B UNITED STATES GULF TO SOUTH AND

EAST AFRICAN PORTS

Ben C Connally for Bloomfield Steamship Company
William Radner for Lykes Bros Steamship Co Inc

Frank V Barnes and Burton H White for Seas Shipping Company
Inc and Donald D Geary for American South African Line Inc in

terveners

REPORT OF THE COMMISSION

By THE COMMISSION

This proceeding involves applications filed by Bloomfield Steamship
Company and Lykes Bros Steamship Co Inc for financial aid under

Title VI of the Merchant Marine Act 1936 as amended in the opera
tion of vessels in a service between U S Gulf ports Key WestMex

ican Border South and East Africa Cape FrioCape Guardafui

and Madagascar designed as Trade Route 15B in Report of the

United States Maritime Commission on Essential Foreign Trade Routes

and Services Recommended for United States Flag Operation dated

May 22 1946

After due notice to the public and all interested parties a public
hearing was held at Washington D C on July 24 1946 before Exam

iners F M Darr and C H McDaniel Leave to intervene at the hear

ing was granted to American South African Line Inc and Seas Ship
ping Company Inc holders of operating differential subsidy agree
ments with the Commission covering the operation of services on Trade

Route 15A U S Atlantic South and East Africa Briefs were filed

by the applicants and interveners
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THE APPLICANTS AND THEIR PROPOSALS

Bloomfield Steamship Company hereinafter referred to as Bloom

field is a newly formed corporation organized and existing under the

laws of the State of Texas The company has not commenced opera
tions and does not own any vessels but has made application to the

Commission for the purchase of three C 2 type vessels under the Mer

chant Ship Sales Act of 1946 for operation on Trade Route 15B The

company will have a paid in capital of 1 500 000 00 Each of the of

ficers and directors of the company is a citizen of the United States and

the controlling interest in the company is owned by citizens of the

United States

Bloomfield proposes twelve monthly sailings per year on Trade Route

15B with three C 2 type vessels Bloomfield states that it is willing
to purchase and operate an additional vessel on the route if the Com

mission determines that operation of such a vessel is necessary

Lykes Bros Steamship Co Inc hereinafter referred to as Lykes is

a corporation organized and existing under the laws of the State of

Louisiana Lykes has been engaged in shipping operations for a num

ber of years and is the holder of an operating differential subsidy agree
I

ment with the Commission covering the operation of five services As

of the date of this application Lykes owned 33 new vessels and several

old vessels and has made application to the Commission for the pur

chase of a number of vessels under the Merchant Ship Sales Act of

1946 including three C 2 type vessels for operation on Trade Route

15B The net worth of Lykes as of December 31 1945 was approxi
mately 54 000 000 00 Each of the officers and directors of Lykes is

a citizen of the United States and the controlling interest in the com

pany is owned by citizens of the United States

Lykes also proposed 12 monthly sailings per year on Trade Route

15B with three C 2 type vessels Lykes also states that it is willing to

purchase and operate an additional vessel on the service if the Commis

sion determines that the operation of such a vessel is necessary
The proposals of both applicants are in conformity with the recom

mendations set forth in Report of the United States Maritime

Commission on Essential Foreign Trade Routes and Services Recom

mended for United States Flag Operation for Trade Route 15B with

the exception of the proposal to operate three vessels instead of four as

recommended in the Report
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HISTORY OF GULF SOUTH AND EAST AFRICAN ROUTE AND

LYKES OPERATION THEREON

Prior to 1935 there was no regular American flag service between Gulf

ports of the United States and South and East Africa practically all

of the Gulf cargo being carried by the Bank Line British and Silver

J ava Pacific Line under British and Dutch flags The American

South African Line commenced a non subsidized service in 1935 sail

ing from the Gulf and returning to the North Atlantic with cargo and

thence to the Gulf in ballast but abandoned the service in 1938 and

thereafter concentrated on its service between Atlantic ports and South

and East African ports During the period between 1937 and 1940 the

percentage of export tonnage carried by American flag dry cargo vessels

from the Gulf to South and East African ports averaged approximately
13 per cent

On October 16 1940 in aQ effort to utilize certain of its vessels which

had been barred from European ports by the Neutrality Act of 1939

Lykes requested permission from the Commission under its operating
differential subsidy agreement to operate from time to time certain

of our non subsidy vessels between U S Gulf Ports and South and East

African Ports with authority to load such vessels homeward from South

and East Africa to U S North Atlantic and Gulf Ports with manganese

and chrome ore or such other bulk cargoes as may be available

American South African Line Inc and Seas Shipping Company Inc

subsidized operators in the service between U S Atlantic ports and

South and East African ports agreed that there would be no conflict of

interest arising out of the proposed operation and on December 27

1940 the Commission approved the operation of vessels withdrawn

from Lykes subsidy agreement in a new service from U S Gulf ports
to South and East Africa returning via U S North Atlantic ports with

manganese and chrome ores subject to the condition that a on ninety
days written notice the Commission might rescind its approval of the

homeward operation of the vessels via United States North Atlantic

ports l b no subsidy would be paid with respect to any part of such

operation and c the terms and conditions embodied in the action of

the Commission on March 14 1940 approving the withdrawal of twelve

vessels from the operating differential subsidy agreement would be ap

plicable to the subject operation 2

1Permission to return homeward by U S North Atlantic ports was rescinded by the Com
mission on May 9 1946

ZThe action of March 14 1940 provided in part that vessels withdrawn from the subsidy

agreement should not be employed in operations which were competitive with any regular ex

isting American flag service without the express written approval of the Commission and that if

required by the Commission any or all of such withdrawn vessels would he reinstated under the

subsidy agreement immediately folIowing terminlltion of the employment in which then engaged
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Lykes stated to the trade in a circular letter dated December 30 1940
that feeling there is need for an American flag service from U S Gulf

ports to South and East Africa we take pleasure in announcing that

commencing with the sailing of the S S Effingham on January 18

1941 from Mobile we have inaugurated a regular monthly service to
Capetown Port Elizabeth East London Durban Lourenco Marques
and Beira and we earnestly solicit your support which we assure you
will be greatly appreciated The first sailing was made in January
1941 as scheduled

Lykes obtained approval from the Commission for the operation of
individual vessels in the service during 1941 and on October 22 of such

year requested that the service be declared essential under section 211
of the Merchant Marine Act 1936 as amended stating that the in

auguration of this service filled a much needed requirement from the
Gulf district and has increased steadily in both volume and impor
tance Lykes added in its letter that it was carrying outward com

modities most useful from a defense standpoint being in close touch
with the British authorities and homeward we are naturally moving
such commodities as directed by the Maritime Commission and was

utilizing both old and new vessels in this service Under date of
November 5 1941 the Secretary of the Commission wrote Lykes that
at its meeting of November 4 1941 the Commission determined the

route from United States Gulf ports to ports on the South and East
Coasts of Africa Mossomedes Angola to and including ports in Italian
Somaliland except such ports or territories from which American ships
may be excluded by the Neutrality Act is and has been since July 1
1941 an essential foreign trade route within the meaning of the Mer
chant Marine Act 1936 as amended but subject to modification on the
basis of reexamination upon cessation of the emergency

Prior to the requisition of its vessels by the Government early in
1942 Lykes made 35 sailings ith vessels withdrawn from its subsi
dized services in the service for its own account30 of which were

made during 1941 Lykes operated in the service after the requisition
of its vessels as Berth Agent for the War Shipping Administration and
in this capacity made a total of 45 sailings up until the time that requi
sition was terminated in March of this year During the period be
tween March 1946 and the date of the hearing Lykes made four
sailings for its own account Lykes has made two sailings since the
hearing

In 1943 when another operator filed an application with the Commis
sion for financial aid in the operation of vessels in this service Lykes
issued a circular letter dated August 11 1943 to shippers and forward

ing agents in which it stated that The object of this letter is to ac
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quaint you of the aforementioned developments and to reiterate it is
our intention to continue the regular American flag service which we

pioneer between the Gulf and South and East Africa with suitable

newly constructed vessels just as soon as hostilities have ceased and
conditions permit and requested that endorsement of the application
be declined Due to war conditions no action was taken by the Com
mission on the application referred to and on June 17 1944 Lykes
filed an application with the Commission for financial aid in the opera
tion of the service No action was taken by the Commission on Lykes
application for the same reason

CONTENTIONS OF APPLICANTS

Lykes contends that a it is and has been operating an existing
and adequate service within the meaning of section 605 c of the Mer
chant Marine Act 1936 as amended and that th award of an ope at

ing differential subsidy contract to any other applicant is prohibited
by the provisions of such section 3 b its qualifications are superior
to those of Bloomfield and that as between competing applicants for a

trade route an operating differential subsidy should be awarded to the
one possessing in greatest measure the qualifications required by sec

tion 601 a of the Act 4 and c it is entitled to preference as a Gulf

operator under the provisions of section 809 of t e Act 5

Bloomfield contends that a the permission given to Lykes to enter
the service in 1941 was temporary in character and an act of expediency
in view of the turbulent world situation and that Lykes could not

therefore acquire the status of an existing operator b the Com
mission is authorized to enter into a contract with any citizen of the
United States who meets the requirements set forth in section 601

8Section 605 c of the Merchant Marine Act 1936 as amended provides in part as follows
No contract shall be made under this title with respect to a vessel to be operated on a lervico

route or line served by citizens of the United States which would be in addition tCl the existing
service or services unless the Commission shall determine after proper hearing of ali parties that
the service already provided by vessels of United States registry ip such service route or line is
inadequate and that in the accomplishment of the purposes and policy of this Act additional
vessels should be operated thereon

Section 601 a of the Merchant Marine Act 1936 as amended provides in part as follows
The Commission is authorized and directed to consider the application of any citizen of the

United States for financial aid in the operation of a vessel or vessels which are to be used in
an essential service in the foreign commerce of the United States No such application shall be
approved by the Commission unless it determines that the appl cant possesses the ability
experience financial resources and other qualifications necessary to enable him to conduct the

proposed operations of the vessel or vessels as to meet competitive conditions and pr mote for

eign commerce

Section 809 of the Merchant Marine Act 1936 as amended provides in part as fo1lows
In awarding contracts under this Act preference sha1l be given to persons who are

citizens of the United States and who have the support financial and otherwise of the do estic
communities primarily interested
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of the Act and is under no requirement to favor the larger of two com I

peting applicants and c although Lykes may have had the support of

shippers from the Gulf region for the reason that it was the only line

engaged in the trade during the emergency period Lykes does not have

the financial support of the domestic communites primarily inter

ested to any greater extent than it has

We do not find that Lykes right to operate the service was depend
ent upon permission obtained from the Commission The privilege of

returning by North Atlantic ports was the only phase of the service for

which permission was required to be obtained from the Commission

and such privilege is not requested in the present application Further

more the permission to operate vessels on the service which had been

withdrawn from Lykes subsidized services related to the right to op
erate certain vessels rather than the right to operate the service cov

ered by this application We must therefore determine whether Lykes
operation of the service has been such as to constitute an existing serv

ice within the meaning of section 605 c of the Act

Section 605 c of the Act does not define an existing service and

the legislative history of the section is silent as to what was intended

by Congress Examination of the construction of analagous statutes

by the courts and administrative agencies would therefore appear to

be proper

Dismissing a complaint seeking to enjoin and set aside an order of

the Interstate Commerce Commission granting an applicant a certifi

cate of public convenience and necessity as a common carrier by motor
vehicle under the so called grandfather clause provisions of section

206 a of the Motor Carrier Act of 19356 in Chicago etc Ry Co v

United States7 the Court said The Commission has in effect ruled in
similar proceedings that proof of actual operations as a common carrier

to and from termini and some intermediate points on a regular route

coupled with evidence of a holding out of service and a willingness to

serve all points on the route whenever shipments are offered will justify
a finding of bona fide operation to and between all points on the

route 8

Discussing the question of bona fide operation in Slagle Contract

Carrier Application 9 the Interstate Commerce Commission said Vere

6 Section 206 a of the Motor Carrier Act of 1935 49 Stat 543 551 provides that the Interstate

Commerce Commission shall issue a certificate of public convenience and necessity without requiring
further proof that public convenience and necessity will be served by an operator if the carrier or

predecessor in interest was in bona fide operation as a common carrier by motor vehicle on June 1

1935 over the route or routes within the territory for which application is made and has so oper

ated since that time except as to interruptions of service over which the applicant or its predecessor
in interest has no control

7 D C Minn 50 F Supp 249 1943

8Page 253
92 M C C 127 1937
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the operations openly conducted without element of pretense disguise
or concealment and in such a manner as to indicate a real intent to
conduct and maintain a transportation business Operations so con

ducted are the bona fide operations contemplated by the Act More

over where applicant has established the fact of actual operations not

only conducted on the grandfather date but continuously maintained
thereafter we think we may fairly assume that they were bona fide
unless the contrary is shown 10

We believe that the principles enunciated in the foregoing decisions
are pertinent in deteimining whether Lykes operation of the service in

question has been such as to constitute an existing service within the

meaning of section 605 c of the Merchant Marine Act 1936 as

amended

The facts are without dispute that prior to the requisition of the
vessels by the Government early in 1942 Lykes made 35 sailings in
the service for its own account It is also undisputed that Lykes has
made four sailings for its own account between the termination of Gov
ernment requisition and the hearing in the proceeding The record
herein shows that Lykes carried approximately 295 000 tons of cargo
on the voyages which it made for its own account and there is no evi
dence that it ever refused cargo for which it had space The record
also shows that in addition to requesting financial aid for the operation
of the service in 1944 Lykes stated to the trade on at least two occa

sions that the service which it was operating was of a permanent nature
and that it intended to place newly constructed vessels in the service
as soon as conditions permitted

We find upon the record that Lykes operation of the service covered

by its application has been such as to constitute an existing service
within the meaning of section 605 c of the Act

Under the provisions of section 605 c we are precluded from grant
ing financial aid to Bloomfield under the provisions of Title VI of the
Act unless we determine that the service already provided by Lykes as

an existing service is inadequate Weare unable to make such a deter

mination There is no evidence that the service which Lykes has been

furnishing is inadequate On the contrary Bloomfield admits that the
service furnished by Lykes is adequate Furthermore Lykes has been

making and proposes to continue to make sailings in the number and
at the frequency recommended by the Report of the United States

Maritime Commission on Essential Foreign Trade Routes and Services
Recommended for United States Flag Operation

In view of our determination that Lykes is conducting an existing and

adequate service within the meaning of section 605 c we deem it un

10 Page 142
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necessary to consider the contentions of the applicants with respect to
eections 601 a and 809 of the Act

NEED FOR FINANCIAL AID

We are authorized and directed by the provisions of section 601 a

of the Act to consider the application of any citizen of the United States
for financial aid in the operation of vessels which are to be used in an

essential service in the foreign commerce of the United States We
have stated as a matter of policy that we prefer that private United
States flag operation be conducted in the foreign trade without Govern

ment aid but we will enter into contracts for the payment of operating
differential subsidies in accordance with the provisions of the law
whenever this is found necessary to maintain adequate United States

flag service on essential foreign trade routes ll The subject applica
tions must necessarily be examined in the light of such policy

The only foreign flag operator on Trade Route No 15B at the pres
ent time is the Silver Java Pacific Line British Netherlands which
re entered the trade in the early part of this year The record shows
that Lykes carried 42 908 tons of cargo with five monthly sailings out
bound between February and June 1946 and that the Silver Java
Pacific Line carried 43 193 tons of cargo with eight sailings during the
first six months of 1946 The record also shows that during the period
between April and June 1946 American flag participation in export
tonnage on this route showed a decided improvement over the tonnage
carried for 1938such vessels carrying 10 per cent more cargo than

they carried during the entire year 1938 It appears from the record
that all inbound cargo is carried by American flag vessels with the
foreign flag operator continuing round the world to U S Pacific ports
for return to the Gulf

In addition Lykes states that it is prepared to continue to operate
the service without a subsidy in the event that we conclude not to grant
financial aid to any applicant at this time Since the commencement
of this proceeding we have authorized the sale of three C2 type vessels
to Lykes under the Merchant Ship Sales Act of 1946 which vessels are

available for operation on this service notwithstanding any provisions
of Lykes existing subsidy agreement Such vessels will be equal if
not superior to those employed by Lykes foreign flag competitor Giv

ing weight to the fact that Lykes is not a newcomer to the trade having
been in it for almost six years we believe that it will be able to continue
to provide adequate service without financial aid The fact that Lykes

11 Report of the United States Maritime Commission on Essential Foreign Trade Routes and
Services Recommended for United States Flag Operations

3U S M O



BLOOMFIELD S S CO SUBSIDY ROUTE 15B 307

interests are in the Gulf and that it is established in this service make
it difficult for us to believe that it will abandon the service if operating
conditions become difficult

We have also authorized the sale of three C 2 type vessels to Bloom

field under the Merchant Ship Sales Act of 1946 which are available
for unrestricted operation including Trade Route No 15B

Under the circumstances we conclude that financial aid under Title
VI of the Act is not necessary at the present time to promote the for

eign commerce of the United States on Trade Route No 15B and that
both applications therefor should be denied

CONTENTIONS OF INTERVENERS

The interveners contend jointly or severally that the applications
should be denied or in the alternative that 1 Atlantic ports should
be excluded from the service and 2 competition clauses similar to

those contained in the subsidy agreements of the interveners should be
inserted in any subsidy agreement covering the service American
South African Line Inc also contends that the Commission should ob
tain and exercise special supervision over sailings rates charges classi
fications tariffs regulations and practices of any unsubsidized operation
in the service by an operator subsidized in other trades

In view of our decision to deny both applications for financial aid it
is unnecessary to consider the contentions of the interveners except for
the one referred to as being made by American South African Line Inc
alone

The contention is based on the argument that a subsidized operator
on another route serving Trade Route No 15B on an u subsidized basis
would be in direct competition with the interveners as subsidized oper
ators on Trade Route 15A and that there would be just as much reason

for the Commission s taking a special power of supervision over such

operation on Trade Route No 15B as there would be if such operator
were operating on a subsidized basis on Trade Route No 15A

Weare unable to agree with the contention We do not believe that
an operator serving Trade Route No 15B competes to any greater ex

tent with an operator serving the same foreign ports from the Atlantic
coast than an operator serving the East coast of South America from
the Gulf competes with an operator serving the East coast of South
America from the Atlantic

Vi e find and determine on the basis of the foregoing findings and all
facts of record

1 That Lykes Bros Steamship Co Inc is an existing operator
on Trade Route No 15B as described in the report of the Com
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mission dated May 22 1946 on Essential Foreign Trade Routes

and Services Recommended for United States Flag Operation
within the meaning of section 605 c of the 1936 Act and

2 That financial aid under Title VI of the Act is not necessary

at this time to promote the foreign commerce of the United States
on Trade Route No 15B and

3 That the applications of Bloomfield Steamship Company
and Lykes Bros Steamship Co Inc for financial aid under Title

VI of the Act in the operation of vessels on Trade Route No 15B

be denied

An appropriate order will be entered
3D S M C
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 8th day of November
A D 1946

No S4

BLOOMFIELD STEAMSHIP COMPANY AND LYKES BROS STEAMSHIP CO
INC ApPLICATIONS FOR FINANCIAL AID IN THE OPERATION OF VES
SELS ON TRADE ROUTE No 15 B UNITED STATES GULF TO SOUTH AND

EAST AFRICAN PORTS

A public hearing having been held and a full investigation of the
matters and things involved having been made upon consideration of
the record the Commission having made and entered of record a report
containing its findings conclusions and decision which is attached
hereto and made a part hereof

It is ordered That the applications of Bloomfield Steamship Com

pany and Lykes Bros Steamship Co Inc for financial aid under Title
VI of the Merchant Marine Act 1936 as amended in the operation of
vessels on Trade Route 15B be and hereby are denied

By the Commission

SEAL Sgd A J WILLIAMS

Se cretary

ClnAl
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No 85

OCEANIC STEAMSHIP COMPANy ApPLICATION FOR FINANCIAL AID IN THE

OPERATION OF VESSELS ON FREIGHT SERVICES A AND B TRADE ROUTE
No 27 U S PACIFIC PORTS AuSTRALIA NEW ZEALAND NEW
GUINEA AND SOUTH SEA ISLANDS

REPORT OF THE COMMISSION

By THE COMMISSION

This proceeding involves an application filed by The Oceanic Steam

ship Company for tinancial aid under Title VI of the Merchant Marine
Act 1936 as amended in the operation of vessels in freighter services
between U S Pacific Ports Australia New Zealand New Guinea
and South Sea Islandsdesignated as Freight Services 2 a and 2 b
Trade Roijte No 27 in Report of the United States Maritime Commis
sion on Essential Foreign Trade Routes and Services Recommended for

lnited States Flag Operation dated May 22 1946
After due notice to the public and all interested parties a public

hearing was held on this and other applications to provide transpacific
services at Washington D C on August 12 13 14 and 15 1946 before
examiners appointed by the Commission This report deals only with
the application of The Oceanic Steamship Company and the interven
tion of Isthmian Steamship Company insofar as applicable to this par
ticular application

THE APPLICANT AND ITS PROPOSALS

1he Oceanic Steamship Company hereinafter referred to as Oceanic
holds an operating differential subsidy agreement with the Commission
dated December 27 1937 covering the operation of an express pas
senger and freight service between U S Pacific coast ports in Califor
nia and ports in Australia including the privilege of calling at Honolulu

Pago Pago Samoa Suva Fiji and ports in New Zealand Applica
tions filed by this company on April 30 June 10 and July 29 1946

requested amon other things a extension of the subsidy agreement
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b resumption and modification of passenger service and c modifica

tion of the subsidy agreement in order to provide for the operation of

supplemental freighter services in the same general area served pre war

by the passenger vessels The application under consideration at the

hearing was confined to the establishment of the freight ervices
Oceanic purposes to operate two freight services which conform to

those set forth for Trade Route No 27 in the Commission s Report on

Essential Foreign Trade Routes issued May 22 1948 and may be briefly
described as a from U S Pacific coast ports to Australian ports with

the privilege of calling at British Columbia and Pacific island ports
along the route and b from U S Pacific coast ports to New Zealand

and Australian ports with the privilege of calling at British Columbia
and Pacific island ports lying along the route While the two services

appear to be similar there is considerable difference The first is de

signed for a service direct to Australia the second proceeding to New
Zealand then Australia is primarily intended to carry American ex

ports to New Zealand then filling out any excess space with cargo for
Australia There is very little return cargo from New Zealand so ves

sels on that run would complete loading homeward in Australia
The routes are described in the application as follows

a From U S Pacific coast ports with privilege of calling at British Colum
bia ports to Australian ports of Sydney and or Melbourne and or Brisbane with
privilege of calling at Hawaiian Islands Samoa Fiji and or other Pacific islands
lying along the same general route and with the further privilege of extensions
to other Australian ports as sufficient inducements offer

b From U S Pacific coast ports with privilege of calling at British Colum
bia ports to Australian ports of Sydney and or Melbourne and or Brisbane with
privilege of calling at New Zealand ports and or Hawaiian Islands Samoa Fiji
or other Pacific islands lying along the same general route and with the further
privilege of extending services to other Australian ports as sufficient inducements
offer

Oceanic proposes eventually to operate 13 round voyages per year on

each service but requests the privilege of operating one sailing per
month over either of the two services ot over the two services combined
in such manner as will best accommodate cargo offerings Because of
uncertainties following the termination of the war and the reestablish
ment of trade relations Oceanic believes that frequencies of sailings at
least in the initial stages should be permitted on a basis which will

provide for their increase or decrease as maybe determined by traffic
and economic conditions subject to approval by the Commission In
order to maintain a minimum of a monthly sailing to Australia with

every other ship making the call at New Zealand Oceanic has applied
for the purchase of four C2 S AJl type vessels As cargo offerings
warrant it is stated that further ships will be added If it is found

3U 8 M C



OCEANIC S S CO SUBSIDY ROUTE 27 311

feasible to operate the full 26 sailings over the combined routes eight
vessels will probably be required

It was developed at the hearing that The Oceanic Steamship Com

pany a wholly owned subsidiary of Matson Navigation Company
and its predecessors the Oceanic and Oriental Navigation Company
have been the only American flag operator that has operated in this

trade during the past 50 years Oceanic and Oriental Navigation Com

pany which wasequally owned by American Hawaiian Steamship Com

pany and Matson Navigation Company operated in this service from

1928 to 1937 under an ocean mail contract with Matson having charge
of the Australian and New Zealand services as Managing Agent When

the mail contracts were terminated Oceanic and Oriental did not re

quest an operating differential subsidy and the company was liquidated
in 1938 partly because of poor cargo offerings particularly homeward

from Australasia From 1938 until WorId War II there was no Ameri

can flag service of a strictly freight character but during the war and
until a few months ago Matson operated a freighter service over the

route as Berth Agent of the War Shipping Administration In June

1946 the applicant began the operation of freight vessels chartered
from the Government in this service and since that time four sailings
have been made from California ports to Australasia

PRESENT AND EXPECTED FOREIGN COMPETITION

The record disclosed foreign competition on Route 27 as follows

1 Transatlantic Steamship Co Ltd a Swedish flag service with approximately
monthly sailings from British Columbia and Pacific ports to Australasia using
vessels of 14 17 knots speed and 9000 tons lifting cap city

2 Union Steamship Co a British flag service with sailings approximately every
six weeks from British Columbia and Pacific coast ports to South Sea Islands
and Australasian ports with five older vessels of approximately 11 knots speed

3 Pacific Island Transport Lines a Norwegian flag service with one sailing
scheduled at the time of the hearing It is expected to maintain sailings at ap

proximately three months intervals serving Pacific coast ports and South Sea
Island ports with one cargo vessel of approximately 11 knots speed

4 Canadian Australian Line a British flag service not now operating but
expected to enter Pacific coastAustralasian service with an express passenger
and freight vessel or vessels

5 W R Carpenter OverSeas Shipping Ltd a British flag service expected
to i corporate service late in 1946 with sailings every two or three months from
Bri ish eolu bia ports to Australasia via Fiji with three ten knot freight vessels
of substantial capayity

There is in addition indirect competitive foreign flag service

1 American Australian Steamship Line a British flag service maintaining ap
3U S M C
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proximately monthly sailings from Atlantic ports to Australasian ports with ves

sels of 15 16 knots speed and 8 9000 tons lifting capacity
2 Port Line Ltd a British flag service maintaining approximately monthly

sailings from Atlantic ports to Australasian ports with vessels of 16 knots speed
and 8 9000 tons lifting capacity

3 Bank Line a British flag service maintaining approximately monthly sail
ings from United States Gulf ports to Australasian ports with large modern ves

sels of approximately 14 knots speed

CONFERENCE PARTICIPATION

Oceanic is a member of Pacific Coast Australasian Tariff Bureau
and Australasian New Zealand and South Sea Islands Pacific Coast
Conference Tariffs of both conferences are on file with the Commis
SIOn

OPPOSITION

Isthmian objected to permitting subsidized vessels to serve the
Hawaiian Islands on the ground that this is a domestic transportation
served for many years by Isthmian and Matson Navigation Co with
out subsidy Oceanic is a subsidiary of Matson and section 605 a

Merchant Marine Act 1936 as amended provides for reduction of

subsidy for that part of the voyage between ports of the United States
and any of its possessions which provision would seem to meet the ob

jection voiced by Isthmian

NEED FOR FINANCIAL AID

If the proposed freight service is to be reestablished on a long range
permanent basis government aid will be necessary Foreign flag com

petition is extensive and the cost of operating under a foreign flag is
ponsiderably less than under the American flag The records generally
support the applicant s testimony as to this

If over a ten year period the profits to the owner exceed 10 of
capital necessarily employed in the business computed annually 50ro
of such profits accrue and are payable to the Commission at the end of
the recapture period provided that such payment shall not exceed the
total subsidy payments during the recapture period The balance of
the excess profits are deposited in statutory reserve funds for use in
the advancement of the operator s replacement program and for trans
fer to general funds when and if needed in the operation of the sub
sidized service

If during any temporary period there are abnormally high profits
that help to produce more than a reasonable return to the operator for
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any recapture period the recapture and trust fund provisions protect
the Government s interest and at the same time guarantee the use of the

operator s resources after dividends mentioned in the development and

maintenance of the subsidized service on a permanent basis

AWARD OF SUBSIDY CONTRACT

We have found and determined

1 That Freight Services 2 a and 2 b within Trade Route 27
as described in the Report of the Commission dated May 22 1946

on Essential Foreign Trade Routes and Services Recommended
for United States Flag Operation are essential within the meaning
of section 211 of the Merchant Marine Act of 1936 as amended

2 That while Oceanic is the established American flag opera
tor with respect to Service 1 passenger and freight service of
Trade Route 27 there now is no established American flag operator
in Service 2 freight service of Trade Route 27 under the pro
visions of section 605 c of the 1936 Act

3 That The Oceanic Steamship Company possesses the ability
and experience financial resources and other qualifications neces

sary to conduct the proposed operation so as to meet competitive
conditions and promote foreign commerce

4 That the granting of the aid applied for by The Oceanic

Steamship Company under Title VI of the Act is necessary to place
the proposed operation on a pa ity with foreign competitors and
will carry out the purposes and policy of the 1936 Act

5 That the application of The Oceanic Steamship Company
for financial aid in the operation of vessels on Freight Services a

and b Trade Route 27 be approved subject to compliance with
the applicable provisions of Title VI of the Act and such terms and
conditions as may be imposed by the Commission with a schedule
of not less than 10 nor more than 26 sailings per year

An appropriate order will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION

held at its office in Washington D C on the 30th day of December

A D 1946

No 85

OCEANIC STEAMSHIP COMPANy ApPLICATION FOR FINANCIAL AID IN THE

OPERATION OF VESSELS ON FREIGHT SERVICES A AND B TRADE ROUTE

No 27 U S PACIFIC PORTS AuSTRALIA NEW ZEALAND NEW

GUINEA AND SOUTH SEA ISLANDS

A public hearing having been held and a full investigation of the

matters and things involved having been made upon consideration of

the record the Commission having made and entered of record a report
containing its findings conclusion and decision which is attached hereto

and made a part hereof

It is ordered 1 That the application of The Oceanic Steamship
Company for financial aid under Title VI of the Merchant Marine Act

1936 as amended in the operation of vessels in Freight Services a and

b Trade Route 27 be approved and that subject to compliance with

the applicable provisions of Title VI of the Act and with such terms
and conditions as may be imposed by the Commission a contract be

entered into with such Company for the payment of an operating
differential subsidy for the operation of vessels in such route

By the Commission

SEAL Sgd A J VVILLIAMS

Secretary



UNITED STATES MARITIME COMMISSION

No S6

AMERICAN SOUTH AFRICAN LINE INC l1ISSISSIPPI SHIPPING COMPANY
INC AND SEAS SHIPPING COMPANY INC ApPLICATIONS FOR FINAN

CIAL AID IN THE OPERATION OF VESSELS ON TRADE ROUTE No 14

UNITED STATES ATLANTIC AND GULF PORTS AND WEST COAST OF

AFRICA

REPORT OF THE COMMISSION

By THE COMMISSION

This proceeding involves applications filed by the above mentioned

companies for financial aid under Title VI of the Merchant Marine Act
of 1936 as amended in the operation of vessels in a service between
U S Atlantic and Gulf ports Maine Texas inclusive West Coast

of Africa from Southern Border of French Morocco to Cape Frio and
Madeira Canary Cape Verde and other Islands adjacent to the West
African Coast designated as Trade Route No 14 in Report of the
United States Maritime Commission on Essential Foreign Trade Routes
and Services Recommended for United States Flag Operation dated

May 22 1946 After due notice to the public and all interested parties
a public hearing was lleld on the applications at Yashington D C on

September 4 1946 before examiners appointed by the Commission

Following the hearing briefs were filed by all applicants

HISTORY OF THE ROUTE

Service from United States ports to West Africa approximating
Trade Route No 14 as now constituted was established by the United
States Shipping Board in 1921 A H Bull Company as Managing
Agent for the Government operated the route designated as American
West African Line and service was provided from the Atlantic and
Gulf ports until 1928 In 1928 this service and the vessels operating
therein were sold to the American Yest African Line a wholly owned

subsidiary of the Barber Company Inc and Mail Contract FOM 17

operating from Atlantic ports to Yest Africa was executed on August
314 3D 8 M C
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30 1928 with this company Mail Contract FOM 47 operating from

New Orleans to West Africa was executed on March 3 1930 These

contracts were cancelled in accordance with the Merchant Marine Act

of 1936 and settlement with the operator was effected in June 1937

No subsidy has been paid on the route since that time

During 1938 1940 inclusive American West African using seven

American flag vessels handled the following tonnage

Year
Atlantic Gulf Totals

Inbound Outbound Inbound Outbound Inbound Outbound

1938 64 883 42 660 0 30 484 64 883 73 144

1939 72 072 46 335 25 470 26 498 97 542 72 833

1940
129 358 76 222 12 400 15 712 141 758 91 934

Total
266 313 165 217 37 870 72 694 304 183 237 911

During 1941 American West African operated five American flag
vessels and certain foreign flag vessels with carryings reported as fol

lows

Year
Atlantic Gulf Total

Inbound Outbound Inbound Outbound Inbound Outbound

1941 1200 117 1 149 335 6 598 207 715 149 335

Totals
1938 41 466 430 314 552 44 468 72 694 510 898 387 246

10f this total of 200 117 tons inbound 174 592 tons were carried by American flag vessels Of
this total of 149 335 tons outbound 142 178 tons were carried in American flag vessels

Two sailings were made by American V Test African Line from U S

Atlantic ports to Vest Africa and return in 1942

THE APPLICANTS AND THEIR PROPOSALS

American South African Line Inc

The American South African Line Inc hereinafter referred to as

American South African is a corporation organized under the laws

of the State of New York Its stock is held principally by residents of

New York and adjacent communities It has operated generally in

the route now known as Trade Route 15 A U S Atlantic ports Key
Vest inclusive to South and East Africa Cape Frio Cape Guardafui

and Madagascar since 1926 This service was established by the

United States Shipping Board in 1922 and was operated from 1922

1925 by the Mallory Transport Lines as Managing Operators Amer

ican South African purchased five vessels and the service from the

United States Shipping Board in January 1926 A mail contract cov

ering a period of 10 years was awarded on this route to American South

African in October 1928 This contract was terminlJted in June 1937
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and a temporary operating differential subsidy agreement was executed
under provisions of the Merchant Marine Act of 1936 which continued
in effect untIl August 31 1938 In August 1938 following a public
hearing the Commission determined that it was in order to execute two

operating differential subsidy agreements applicable to this route
services to be provided by both American South African and the Seas

Shipping Company Inc another applicant in this case However
American South African did not apply for an operating differential sub

sidy agreement until early in 1940 Such an agreement was executed

on April 23 1940 This service is presently operated with five owned
and eight chartered vessels

American South African requests a subsidy agreement for operating
a service between U S Atlantic Gulf and West African ports which
will provide for a minimum of 18 annual sailings without any maximum

being established Actually it proposes to start the service on the basis
of 22 annual sailings Itwill call at 16 Vest African ports regularly
It does not propose a scheduled service to the Gulf stating that its

survey does not indicate that such a service is justified It proposes to
call at the Gulf only when a sufficient quantity of paying cargo can be
obtained The service would be provided by five C2 vessels the pur
chase of which has been applied for under the Merchant Ship Sales Act
of 1946

In addition to the 16 ports which American South African proposes
to call at regularly it proposes to establish two feeder services one

based on Monrovia and one based on Lagos The company s survey
indicates that there are 23 ports in the Monrovia Lagos territory which

require service but due to the physical characteristics it has been found

very unsatisfactory and uneconomical to try to serve them with large
vessels The Monrovian based feeder service will have two parts a

shuttle service between Marshall and Monrovia using two LCT type
vessels and a service to the north as far as Freetown and to the south
as far as Cape Palmos with FS type vessels This feeder service would
add seven ports to the ports regularly served by ocean going
vessels The Lagos based feeder service will be operated with three FS

type vessels Itwill serve regularly four surf ports of importance to
the west of Lagos and 12 shallow draft ports to the east in the Niger
Delta which will add 16 important ports to the list of ports having
regularly scheduled liner service Service will thus be supplied to a

t tal of 39 ports It is American South African s present plan to place
vessels operating in feeder service under the Liberian flag

American South African also proposes to separate its liner service
into a northern and southern service with vessels sailing from Atlantic

ports alternately in the two services The JlO rthern service will call
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regularly at the Azores and Canary Islands thence to Dakar continu

ing along the coast to Douala returning to Dakar thence direct to U S
Atlantic ports The southern service will proceed from U S Atlantic
ports to Monrovia thence along the coast to Lobito returning via the
same route to U S Atlantic ports

American South African states that if the trade route is divided and
a direct service is operated between the U S Gulf and West Africa its

application should be understood to be for service from Atlantic ports
only The division of the route if approved will not reduce the num

ber of sailings proposed by the applicant

Seas Shipping Company Inc

The Seas Shipping Company Inc hereinafter referred to as Seas
is a corporation organized under the laws of the State of New York
Its stock is held principally by residents of New York It has been in
business for 26 years and since June 1935 has operated a service from
U S Atlantic ports to South and East Africa approximately the pres
ent Trade Route 15 A U S Atlantic ports Key West inclusive to
South and East Africa Cape Frio Cape Guardafui and Madagascar
In August 1938 an agreement was entered into with the Commission

providing for payment of operating differential subsidy on this route
It is presently operating four owned and 10 chartered vessels in this
service

Seas states definitely that in its opinion Trade Route No 14 should
be separated into two services that is U S AtlanticjWest Africa
service and U S GulfjWest Africa service It is however an appli
cant for the combined service or for each individual service if separated
as suggested Seas proposes to institute service on Trade Route No 14
as presently constituted with 18 sailings per year of which six sailings
would proceed from New York to Gulf ports to discharge and load
cargo and return to New York to complete outward loading

On the direct service from Atlantic ports a turn around of 96 days
is contemplated This is based on proposed calls at 11 principal ports
and other smaller ports as cargo offers Application for purchase of
five C2 vessels under the provisions of the Merchant Ship Sales Act of
1946 has been filed by Seas to cover this service in the event a subsidy
contract is awarded Seas proposes if the trade route is separated to
operate 18 sailings per year from U S Atlantic ports direct to the West
coast of Africa and six sailings per year from U S Gulf ports to ports
on the West coast of Africa If proposals for operating the two services
are approved it will apply for the purchase of three additional C2 type
vessels to serve the U S Gulf ports West Africa route using the five

3U S M C



318 UNITED STATES MARITIME COMMISSION

C2 vessels already applied for in the Atlantic service Seas stated that

it is an Atlantic operator and that while it will operate a combined

service as presently constituted or either of the services if separated
it is primarily interested in the Atlantic operation

Mississippi Shipping Cornpany Inc

The Mississippi Shipping Company Inc hereinafter referred to as

Mississippi is a corporation organized under the laws of the State

of Louisiana Its stock is held principally by residents of the Gulf

territory This company was formed in 1919 for the purpose of operat
ing vessels under an agency agreement for the United States Shipping
Board in trade between U S Gulf ports and the East coast of South

America In 1929 it purchased 12 ships and the service which was

known at that time as Gulf Brazil River Plate Line The service was

operated from the date of purchase until 1937 under an ocean mail

contract and has been operated since that time under an operating
differential subsidy agreement It is presently operating eight owned

and three chartered vessels in this service

Mississippi proposed to inaugurate a schedule of 26 round voyages

per year from Gulf ports via Atlantic ports thence to the vVest coast

of Africa returning to Atlantic ports thence to Gulf ports Contingent
application for the purchase of six Cl type vessels for operation in this

service has been filed under the Merchant Ship Sales Act of 1946

Mississippi strongly urges that this route be divided into a U S

Atlantic Vest African service and a U S Gulf Vest African service

If such a division is made it is an applicant for the U S Gulf vVest

African service only It proposes to make 12 voyages annually in the

service and requests permission if the route is divided and it is the

successful applicant to call at St Thomas for fuel and at Para and

Pernambuco Brazil for the purpose of discharging cargo from U S

Gulf ports It proposes to return direct from Vest Africa to the Gulf

Mississippi states that considerable traffic can be developed between

U S Gulf ports and northern Brazilian ports It further points out

that this territory is not adequately served at present Itbelieves that

a round voyage will require about 88 days The applicant proposes to

provide this service with three CIA vessels

Foreign Competition

Prior to Vorld Val II service between U S Atlantic and Gulf ports
and West Africa was provided by the American 1est African Line

then operating U S flag vessels and Elder Dempster Line Ltd a
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British flag operator Direct service between U S Atlantic ports and

West Africa is presently provided on a monthly basis by the Elder

Dempster Co a British flag company Semi monthly service is be

ing operated by the Barber VVest African Line This is a combination

of three Norwegian companies together with the Barber Steamship
Company of New York The agreement under which they are operat
ing provides that Barber will furnish one vessel and the a sociate com

panies a minimum of five vessels Barber has so far contdbuted one

vessel of U S registry an old vVorld vVar I type and the Nqrwegian
companies have contributed five modern fast vessels The agreement
provides for service between U S Atlantic and Gulf ports ports on

the West coast of Africa and adjacent islands
No United States or foreign flag liner services are presently operating

between the U S Gulf and Viest Africa However there is an inbound

tramp movement to the Gulf from vVest Africa During the second

quarter of 1946 this movement amounted to 18 100 tons

Lloyd Brasileiro is presently operating liner service from U S Gulf

ports to North Brazilian ports During July Augllst and September
1946 this line made four sailings carrying a total of 5 000 tons of cargo
for North Brazilian ports

The only direct foreign liner competition from U S Gulf ports to

West Africa therefore is on that portion of the proposed route which
will operate to northern Brazilian ports However to the extent that
traffic could move by a Gulf service the foreign flag competition from
the Atlantic ports is considered as indirect competition with Gulf port
serVIces

SEPARATION OF ATLANTIC AND GULF SERVICES

While applying for the trade route as presently established each ap

plicant was of the opinion that better result would be obtained if the
route were divided into two services It was the consensus that the
trade route should be separated into a a service from the U S At
lantic ports to the VVest coast of Africa and b a service from the
U S Gulf ports to the Vest coast of Africa

Vith foreign competitors operating regular services direct from North
Atlantic ports an American flag operator combining the two opera
tions would be obliged to call at the North Atlantic to discharge then

proceed to the Gulf to discharge and load after which it would have to

return to North Atlantic ports for final loading thereby weakening its

competitive position with foreign flag vessels It is estimated that the
inclusion of Gulf ports in a combined service will add a minimum of
17 days to the voyage time This would materially increase he oper
ating expense of the individual voyage while at the same time it
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would give only an inferior service to the Gulf Testimony at the

hearing indicated that substantial cargo will move between U S Gulf

ports and West Africa provided satisfactory service is offered A com

bination U S Atlantic and Gulf service would not provide such a

service

After considering all of the facts adduced at the hearing we find that

the factors favoring separate operations from the Gulf and Atlantic

outweigh those factors favorable to a combined operation of the two

services

Ability of Route to Support More Than One American Flag Operator

Evidence was introduced at the hearing to show that exports from

the United States to West Africa for the year 1945 totaled 229 753 tons

and imports to the United States for the same period totaled 685 285

tons The bulk of the import cargo is of the type that would not ordi

narily move in liner service It is obvious that the route will not sup

port all applicants and if the route is divided as proposed the U S

Gulf West Africa service with the aid of cargo for Northern BrazilHul

ports will support only one applicant The cargo moving between

U S Atlantic ports and West African ports should support one of the

applicants but it is not believed it would support two of the applicants

Need for Financial Aid

The Commission in accordance with section 211 of the 1936 Act as

amended has determined that service by U S flag vessels on this route

is essential

American South African states that it might be possible for an Amer

ican flag line to establish itself in the U S West African trade at the

present time without subsidy and continue so long as present conditions

prevail It stated that it would be willing to operate this service

without a subsidy in the beginning but would not give any assurance of

a long term operation without subsidy
It further contended that the competition would be keen the task

difficult and that an American flag operator should be granted aid pro

vided for in the 1936 Act for the development and maintenance of this

essential foreign service on a long range basis

Seas states that it is definitely of the opinion that an operating sub

sidy will be necessary and offers no assurance of operating either or both

of the services without a subsidy
Mississippi states that an operating subsidy will be necessary in any

event and particularly if the service is divided
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The purpose of an operating subsidy is to equalize certain operating
expense items of the American flag operator with the corresponding ex

pense items of its foreign competitor or competitors and the necessity
therefor is not determined on a profit basis Irrespective of disparity
in operating costs between American and foreign flag vessels it should
be understood however that the Commission would not pay a subsidy
to an American flag operator for operating an essential foreign service
that could and would be adequately maintained on a long range basis

by an American flag operator without subsidy
An American flag operator in the average foreign service will experi

ence good and bad years and no matter what the outlook might be at a

particular time the results over a long period probably will prove to be
far less or substantially greater than anticipated Therefore in order
to avoid the possibility of excess profits accruing to the shipowner by
reason of Government aid extended the recapture clause was inserted
in the Act which provides for the accrual to the Government of 50 per
cent of the profits if any in excess of 10 percent on capital necessarily
employed in the business computed annually and averaged over each
IO year period provided the refund to the Government shall not exceed
the total subsidy payments during the IO year recapture period

All earnings in excess of 10 percent of capital necessarily employed
are required to be deposited annually in the reserve funds The 50
percent of such excess earnings which are subject to recapture under
normal conditions remains in the special reserve fund until the end
of the recapture period at which time it becomes due and payable to the
Government The other 50 percent in excess of 10 percent of capital
necessarily employed becomes available subject to Commission ap
proval for ship mortgage payments the purchase of new vessels and
for transfer to the operator s general fund when and if needed in the

operation of its subsidized services

No American flag operator is now operating on Trade Route No 14
If the Government is to extend aid to any American flag operator in
establishing and maintaining a service to West African ports on a long
range basis now is the opportune time to do so in view of the ad
vantages accruing to the Government and to the operator in the
development of this service through the operation of the recapture and
trust fund provisions of the 1936 Act Therefore in furtherance of
the long range program enunciated in the Merchant Marine Act of
1936 as amended we find that operating differential subsidy contracts
should be awarded to American flag operators in the development and
operation of Trade Route No 14 on a permanent basis
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Award of Subsidy Contracts

Ve find that all of the applicants possess the ability experience fi
nancial resources and other qualifications necessary to conduct the pro
posed operation Ve have also found that each of the services as

divided will not support more than one U S flag operator and that
financial aid will be required for the long range operation iTe are

therefore confronted with the problem of selecting one operator for
each of the services

American South African contends that where there are several appli
cants for a single subsidy the applicant who proposes a plan of opera
tion developed and designed to meet the special needs of the services
which it seeks to enter should prevail over applicants who propose only
what the Commission has suggested for the services The applicant
cites in support of its contention the fact that it has made an exhaustive

study of the U S Vest African trade and that the other applicants
have given little if any attention to the Vest African end of the route

Although we do not agree that applicant is entitled to preference as

such the scope of the proposed plan for operation of the service should
be considered in selecting an operator where there are several appli
cants

Seas states that the domestic community primarily interested in the
route is New York and that since it is a New York corporation it en

joys the support of New York and the general North Atlantic area and
is entitled to preference under the provisions of section 809 of the Act
It does not appear that Seas has the slJPport of New York and the
North Atlantic area to any greater extent than American South African
which is also a New York corporation

Seas also contends that it is entitled to preference over the other ap

plicants under the provisions of section 601 a 3 of the Act because of
its record of performance as a shipping company under the Merchant
Marine Act 1936 as amended Although Seas has a creditable record
in its operation under the 1936 Act we do not believe its performance
has been superior to that of the other applicants

Mississippi contends that it is the only one of the three applicants
that seriously proposes an adequate service between U S Gulf ports
and the Vest coast of Africa It points to American South African s

statement that it has no intention of operating vessels to or from Gulf

ports unless offered substantial shipments which justify special calls
and to Seas statement to the effect that it is a North Atlantic operator
and that it made application for both services primarily for the purpose
of meeting the Commission s Trade Route Committee s requirements
We have concluded that if the route is divided into separate services
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from the Atlantic and Gulf to West Africa sailings in excess of those

proposed by American South Africa and Seas will be required in the

proper development of the service

We have concluded that the type of operation with feeder service for

the West African ports proposed by Amerioan South African is su

perior to that proposed by other applicants and should produce a

greater volume of traffic that this applicant should receive financial

aid in the operation of the U S Atlantic Vest Africa service

Mississippi is the only applicant who prefers to confine its operation
to a service from U S Gulf ports only It has the support financial

and otherwise of the domestic communities primarily interested which

gives it preference under the 1936 Act We have concluded that this

applicant should receive financial aid ip the operation of the U S Gulf

Vest Africa service

vVe find and determine on the basis of the foregoing findings and all

facts of record

1 That Trade Route No 14 should be divided into two services

Service No 1 Between U S Atlantic ports and ports on the

West coast of Africa from southern border of French Morocco to

Cape Frio including Madeira Canary Cape Verde and other

islands adjacent to the Vest African coast with a minimum of

18 sailings per annum

Service No 2 Between U S Gulf ports and ports on the Vest

coast of Africa from the southern border of French Morocco to

Cape Frio with the privilege of calling at St Thomas and at

North Brazilian ports Para Pernambuco outbound with a mini

mum of 12 sailings per annum

2 That Trade Route No 14 as divided into Service No 1 from
U S Atlantic ports to vVest Africa and Madeira Canary Cape
Verde Islands and Service No 2 from U S Gulf ports to West

African portsis an essential trade route within the meaning of

section 211 of the Merchant Marine Act of 1936 as amended

3 That the American South African Line Inc possesses the

ability experience financial resources and other qualifications nec

essary to conduct the propmed operation so as to meet competitive
conditions and promote foreign commerce in the operation of Serv

ice No 1 Trade Route No 14

4 That the Mississippi Shipping Company Inc possesses the

ability experience financial resources and other qualifications nec

essary to conduct the proposed operation so as to meet competitive
conditions and promote foreign commerce in the operation of Serv

ice No 2 Trade Route No 14
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5 That the granting of the aid applied for by the American

South African Line Inc uJlder Title VI of the Merchant Marine

Act of 1936 as amended is necessary to place the proposed opera
tion of Trade Route No 14 Service No 1 on a parity with those

of foreign competitors and will carry out the purposes and policy
of the Act

6 That the granting of the aid applied for by the Mississippi
Shipping Company Inc under Title VI of the Merchant Marine
Act of 1936 as amended is necessary to place the proposed opera
tion of Trade Route No 14 Service No 2 on a parity with those
of foreign competitors and will carry out the purposes and policy
of the Act

7 That the application of Seas Shipping Company Inc for fi
nancial aid under Title VI of the Merchant Marine Act of 1936 as

amended for operation of vessels in Trade Route No 14 shall be
denied

An appropriate order will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 9th day of January
A D 1947

No S6

AMERICAN SOUTH AFRICAN LINE INC MISSISSIPPI SHIPPING COMPANY

INc AND SEAS SHIPPING COMPANY INC ApPLICATIONS FOR FINAN

CIAL AID IN THE OPERATION OF VESSELS ON TRADE ROUTE No 14

UNITED STATES ATLANTIC AND GULF PORTS AND WEST COAST OF

AFRICA

A public hearing having been held and a full investigation of the

matters and things involved having been made upon consideration of
the record the Commission having made and entered of record a report
containing its findings conclusions and decision which is attached
hereto and made a part hereof i

It is ordered 1 That Trade Route No 14 as now constituted be di
vided into two services

Service No 1 Between U S Atlantic ports and ports on the
West coast of Africa from southern border of French Morocco to

Cape Frio including Madeira Canary Cape Verde and other is
lands adjacent to the West African coast the service to be
instituted with a minimum of 18 sailings per annum

Service No 2 Between U S Gulf ports and ports on the West
coast of Africa from the southern border of French Morocco to

Cape Frio with the privilege of calling at St Thomas and at North
Brazilian ports Para Pernambuco outbound with a minimum of
12 sailings per annum

2 That ap ication of American South African Line Inc for finan
cial aid under Title VI of the Merchant Marine Act of 1936 as

amended in the operation of vessels on Service No 1 Trade Route No
14 be ftpproved and that subject to compliance with the applicable
provisions of Title VI of the Act and with such terms and conditions as

may be imposed by the Commission a contract be entered into with
such company for the payment of an operating differential 3ubsidy for
the operJ tion oJ vessels in such s rllice



3 That application of Mississippi Shipping Company Inc for finan
cial aid under Title VI of the Merchant 11arine Act of 1936 as amended
in the operation of vessels on Service No 2 Trade Route No 14 be ap
proved and that subject to complian e with the applicable provisions
of Title VI of the Act and with such terms and conditions as may be im

posed by the Commission a contract be entere into with said com

party for the payment of an operating differential subsidy for the

operation of vessels in such service

4 That application of Seas Shipping Company Inc for financial aid
under Title VI of the Merchant Marine Act of 1936 as amended for

operation of vessels in Trade Route No 14 be denied

By the Commission

JSEAL Sgd A J WILLIAMS
Secretary
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No 87

UNITED STATES LINES COMPANY ET AL
1 ApPLICATIONS FOR FINANCIAL

AID IN THE OPERATION OF VESSELS ON TRADE ROUTES Nos 12 17 22

28 29 AND 30
and

GRACE LINE INC ApPLICATION FOR PERMISSION TO OPERATE ON

FREIGHT SERVICE F OF TRADE ROUTE No 29 WITHOUT SUBSIDY

REPORT OF THE COMMISSION

By THE COMMISSION

Introductory This proceeding involves applications filed by all of

the applicants here listed in connection with the operation of vessels

in certain service of trade routes described in Report of the United

States Maritime Commission on Essential Foreign Trade Routes and

Services Recommended for United States Flag Operation hereinafter

referred to as the Report approved May 20 1946 and released May
22 1946

The last named applicant Grace Line Inc presently subsidized in

other routes has filed an application to operate a service in Trade

Route No 29 without government aid permission of the Commission

being necessary under the terms of its operating differential subsidy
agreement relating to other routes

After due notice to the public and all interested parties a public
hearing was held on the applications at Washington D C on August
12 13 14 and 15 1946 before examiners appointed by the Commis

sion Following the hearing briefs were filed by all applicants
The Commission having determined that service by U S flag vessels

on the trade routes involved is essential a detailed discussion of the

history of such trade routes is considered unnecessary in this report
1 American President Lines Lt America Export Lines Inc Lykes Bros Steamship Co Inc

American Hawaiian Steamship Company American Mail Line Ltd Olympic Steamship Company
and States Steamship Company
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The Report was issued by the Commission pursuant to section 211
of the 1936 Act and all of the trade routes involved in these applica
tions have been listed in the Report as Essential Foreign Services
The findings incorporated in the Report were based on long range
considerations

The Report further stated

The Maritime Commission would prefer that private United States flag oper
ation be conducted in the foreign trade without government aid but it will enter

into contracts for the payment of operating differential subsidies in accordance
with the provisions of the law wherever this is found necessary to maintain ade

quate United States flag service on essential foreign trade routes It is prepared
to grant such a subsidy even though one or more United States flag lines are

already in the trade if it finds that it is necessary to provide adequate service by
vessels of United States registry

Section 605 c imposes certain limitations on the Commission with

respect to the granting of financial aid under Title VI of the Act for 1

the operation of vessels which would be in addition to the service al

ready provided by vessels of United States registry and 2 the opera
tion of vessels on a service served by two or more citizens of the United

States with vessels of United States registry
The present applications must be examined in the light of the policy

expressed in the Report and the limitations imposed by section

605 c

This report is being arranged by trade routes and the applications
relating to a service or services of the trade route involved will be dis
cussed thereunder

PART I

Trade Route No 12 As Described in the Report

U S Atlantic ports Maine Key West inclusive Far East Philip
pine Islands Manchuria Korea China Japan U S S R in Asia

French Indo China Formosa and Siam

1 Freight Service A

Itinerary New York with calls at Philadelphia Baltimore and

Hampton Roads as traffic offers via Panama Canal Honolulu to
Yokohama Osaka Kobe Shanghai Hong Kong Manila and

return via same route to U S Atlantic ports
Sailing Frequency 26 fortnightly sailings per year
No and Type of Ships 7 C3 type freighters

NOTE To be coordinated with Round the World service out of New York
to provide weekly sailings
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2 Freight Service A 1

Itinerary New York Philadelphia Baltimore Hampton Roads
Savannah Jacksonville via Panama Canal to

Japanese
and

Chinese ports as traffic offers Philippine Islands to load liome
ward at Manila and Philippine outports for U S Atlantic ports
via Panama Canal with occasional calls at Japan and China as

inward traffic offers with privilege of calling at Hawaii and
U S S R in Asia for loading and discharging

Sailing Frequency 12 monthly sailings per year
No and Type of Ships 4 C2 or other suitable type freighters

Freight Service B

Itinerary New York calls at other Atlantic ports as traffic offers
via Panama Canal to Manila Hong Kong Philippine outports
and return direct to U S Atlantic with privilege of loading and

discharging traffic at French Indo China and Siam

Sailing Frequency Every 4 weeks 13 sailings per year
No and Type of Ships 3 AP3 or other suitable type freighters
NOTE To be coordinated with Services Gl G2 and G3 on Trade Route

17 to provide weekly sailings from New York to Manila and Hong Kong

United States Lines Company Trade Route No 12

Present Service and Proposal The United States Lines Company is a

corporation organized under the laws of the State of New York Its
stock is listed on the New York Stock Exchange and widely distributed
It is operating under subsidy contracts between North Atlantic ports
the United Kingdom certain European Continent ports and in addition
operates services to the Far East and Australasia pursuant to the terms
of an operating differential subsidy agreement which was entered into
between the United States Lines Company and the Commission for
operation of the American Pioneer Line under date of July 30 1940
The operating differential subsidy agreement covers two routes referred
to therein as Service A Far East Service and Service C Atlantic
and Gulf Australian Service The applicant is concerned with the
extension of its Far East Service A only described in its operating
agreement as follows

Service A Far East Service herein called Service A
Between United States Atlantic ports via Panama Canal and ports in Philip
pine Islands Hong Kong China with the privilege of calling at port or

ports in Hawaii Japan Manchuria Russia in Asia French IndoChina also
North Atlantic Canadian ports

Sailings as described in the agreement are as follows

Service A Not less than nine 9 nor more than twelve 12 outward saiI
ings per year from United States Atlantic ports
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The above described service is broad enough to cover Services A I
and B of Trade Route No 12 described in the Report although the
United States Lines Company has operated a service that more nearly
parallels Service B

Applicant requested the following revision of the above service on

Trade Route No 12
It

Itinerary
Outbound U S Atlantic ports via Panama Canal Los Angeles San

Francisco to Yokohama Kobe Shanghai Hong Kong Manila
InboundManila Hong Kong Shanghai Formosa to San Francisco Los

Angeles via Panama Canal to New York and other U S Atlantic ports
as cargo warrants

With privilege of calling at other port or ports in Hawaii Philippine Is
lands Japan China Manchuria Russia in Asia French Indo China
and North Atlantic Canadian ports as cargo offers

Sailing Frequency Every four weeks

Applicant also requested a service described as follows
It

Itinerary
Outbound U S Atlantic ports via Panama Canal Los Angeles San

Francisco to Manila Singapore Penang
Inbound Penang Singapore via Suez Canal or Cape of Good Hope or

via the Philippines China Japan and Panama Canal if cargo warrants
to New York and other U S Atlantic ports

With privilege of calling at North Atlantic Canadian ports and at port
or ports in Hawaii Philippine Islands French Indo China Straits Settle
ments Netherlands East Indies and Siam as cargo offers

Sailing Frequency Every four weeks

The last described service conforms generally to Service C l in Trade
Route No 17 Applicant made it clear at the hearing that its primary
interest was in obtaining an increase in sailings from 12 to 26 per year

in its Far East service and that the request for additional sailings
therefor was not contingent upon its being granted the additional ports
listed in its applicatipn However the applicant s request for Service
C l Trade Route No 17 will be discussed later in this report

Opposition The American President Lines Ltd a subsidized oper
ator is now operating a Round the World combination passenger
and cargo servic which calls at all of the ports listed in the United
States Lines Company s application It also operates under a subsidy
contract a service from California ports to the Far East It objected to
granting permission to United States Lines Company to call at Cali
fornia ports stating that these calls which are permissive in character
would give it an option without obligation to provide regular service
This it was contended would invade certain ports served by the Amer
ican President Lines Ltd whose agreement requires it to provide
service on established schedules
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The Isthmian Steamship Company an unsubsidized operator now

operating an eastbound and westbound Round the World service

objected to any extension of trading range for the Vnited States Lines

Company It also objected to its being granted permission to call at

California ports and to the proposed increase in sailings to 26 per year

Isthmian stated that it felt that there would be adequate unsubsidized

service available in combination with the subsidized service that is

already in effect

Other Applicants There were no other applicants for financial aid in

the operation of Trade Route No 12

Foreign Competition The records disclose direct foreign competition
on Trade Route No 12 as follows

The American and Manchurian Line and Bank Line under British flag
are operating monthly service from U S Atlantic ports to some of the Far

East ports The Lancashire Shipping Co Barber Line Blue Funnel Line

the PrinGe Line and the Silver Line under British flag are operating monthly
Round theWorld services from U S Atlantic ports via the Far East

De La Rama Philippine flag is operating a service every three weeks from

New York to Manila
Maersk Line Danish flag is operating monthly service from U S Atlantic

ports to the Far East
Ivaren Line Norwegian flag is operating services from North Atlantic

ports to the Far East
North Negros Sugar Inc Philippine flag is operating services from New

York to Manila

Need fYl Financial Aid The Commission as already pointed out in

this report is subsidizing the United States Lines Company for partial
coverage of Services A I and B of Trade Route No 12 Based on a

study by the Commission as embodied in the Report a total of 51

Ainericanflag sailings will be required to furnish adequate American

flag participation on this route These 51 sailings are in addition to

the 26 Round the Wodd sailings of the American President Lines
I

Ltd which provide only outbound service from U S Atlantic ports to

the Far East The service Isthmian will provide does not schedule

calls at ports in Japan Korea and U S S R Moreover a substantial

portion of Isthmian s carryings are of necessity devoted to cargoes from

the Straits Settlements and the Netherlands East Indies area It is

apparent that adequate service is not being furnished and that additional

sailings will have to be made in order to provide the Americ n flag
service determined by the Commission for the route

Conclusions We find and determine on the basis of the facts of

record

1 That the Service now provided by vessels of United States

registry is inadequate and that additional sailings with vessels of
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United States registry should be made in furtherance of th pur

poses of the Merchant Marine Act 1936

2 That the United States Lines Company possesses the ability
experience financial resources and other qualifications nece sary to

make the additional sailings proposed in its application
3 That the granting of the aid applied for by the United tates

Lines Company under Title VI of the Merchant Marine fct 1936

is necessary to place the proposed increased operations on a parity
with those of foreign competitors and will carry out the purposes
and policies of the Merchant Marine Act 1936

4 That the operating differential subsidy agreement dated July
30 1940 of the United States Lines Company be amended so as to

conform Service A of such agreement with Services A I and B of

Trade Route No 12 as described in the Report and for the mak

ing of a maximum of 13 sailings per year on each of such services

5 That the application of the United States Lines Company for

authority to extend its service beyond the scope covered by Trade
Route No 12 as described in the Report be denied

An appropriate order will be entered

PART II

Trade Route No 17 As Described in the Report

U S Atlantic Gulf ports Maine Texas inclusive Straits Settle

ments and Netherlands East Indies

1 Freight Service 0 1

Itinerary New York other Atlantic ports as traffic offers via

Panama Canal Los Angeles San Francisco to Manila Hong
Kong Soerabaja Batavia Singapore Belawan and return to

U S Atlantic ports via Suez Canal j privilege of calling at French

Indo China and Siam as traffic offers

Sailing Frequency Every 4 weeks 13 sailings per year
No and Type of Ships 4 C3 type freighters
NOTE To be coordinated wtih Service B on Trade Route No 12 and Serv

ices C 2 and C 3 on Trade Route No 17 to provide weekly sailings from New
York to Manila and Hong Kong

2 Freight Service 0 2

Itinerary New York other Atlantic ports as traffic offers via

Panama Canal Los Angeles San Francisco to Manila Hong
Kong Singapore Belawan Batavia Soerabaja Hong Kong and

Philippine Island8 as traffic offers to San Francisco Los
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Angeles and via Panama Canal to New York privilege of call

ing at French Indo China and Siam as traffic offers

Satling Frequency Every 4 weeks 13 sailings per year
No and Type of Ships 4 C3freighters
NdrE To be coordinated with Service B on Trade Route No 12 and with

Services C l and 0 3 on Trade Route No 17 to provide weekly sailings out

of New York to Manila and Hong Kong

3 Freight Service C3

Itinerary New York via Panama Canal Los Angeles San Fran

cisco to Manila Hong Kong Singapore Calcutta Burma and

Ceylon as traffic offers returning via Belawan Singapore
Batavia Soerabaja Hong Kong Philippine Islands to San Fran

cisco Los Angeles and via Panama Canal to New York privi
lege of calling at French Indo China and Siam as traffic offers

Sailing Frequency Every 4 weeks 13 sailings per year
No and Type of Ships 5 C3type freighters
NOTE To be coordinated with Service B on Trade Route No 12 and Serv

ices C I and C 2 on Trade Route No 17 to provide weekly sailings out of
New York to Manila and Hong Kong

4 Freight Service C 4
Itinerary New York other Atlantic ports as traffic offers via

Suez Canal to Singapore Batavia Soerabaja Singapore Bela
wan returning via Suez to New York

Sailing Frequency Every 4 weeks 13 sailings per year
No and Type of Ships 4 C3type freighters
NOTE Trade Route No 17 will also be served by westbound Round the

World vessels

United States Lines Company Trade Route No 17

Present Service and Proposal As stated hereinbefore applicant is

now operating from U S Atlantic ports to the Far East under an

operating differential subsidy agreement datedJ uly 30 1940

It has requested a service described as follows
It

Itinerary
Outbound U S Atlantic ports via Panama Canal Los Angeles San

Francisco to Manila Singapore Penang
lnbound Penang Singapore via Suez Canal or Cape of Good Hope or

via the Philippines China Japan and Panama Canal if cargo warrants

to New York and other U S Atlantic ports
With privilege of calling at North Atlantic Canadian ports and at port

or ports in Hawaii Philippine Islands French Indo China Straits Settle
ments Netherlands East Indies and Siam as cargo offers

Sailing Frequency Every four weeks
3U 8 M C



332 UNITED STATES MARITIME COMMISSION

The above described service conforms generally to Service C 1 in

Trade Route No 17

American President Lines Ltd Trade Route No 17

Present Service and Proposal The American President Lines Ltd
is a corporation organized under the laws of the State of Delaware

The Commission controls 93 of voting power of the stock Applicant
is presently operating two services under an operating differential sub

sidy agreement dated October 6 1938 described as follows

Line A Trans Pacific Service Between a port or ports in California and

a port or ports in Japan China and the Philippine Islands via the Hawaiian
Islands Sailings 24 to 26 per year

Line B Round the World Service Round the World from New York via
the Panama Canal California Hawaiian Islands Japan China Philippine
Islands Straits Settlements Ceylon India Suez Canal Egypt Italy France
in the Mediterranean New York with privilege of calling at Boston Ha
vana Cuba ports in the Dutch East Indies and Gibraltar Sailings 24 to

26 per year

Applicant proposes to supplement its Line B Service with the

operation of freight service described as follows

tiNew York other Atlantic ports as traffic offers via Panama Canal Los An

geles San Francisco to Manila Hong Kong Singapore Belawan Batavia

Soerabaja Hong Kong and Philippine Islands as traffic offers to San Fran
cisco Los Angeles and via Panama Canal to New York privilege of calling
at French Indo China and Siam as traffic offers Thirteen sailings per year

are proposed

The proposed new service conforms to Freight Service C 2 Trade

Route No 17 of the Report

American Export Lines Inc Trade Route No 17

Present Service and Proposal The American Export Lines Inc is a

corporation organized under the laws of the State of New York Its

stock is listed on the New York Stock Exchange Control is in the

hands of United States citizens

Applicant is now operating the U S Atlantic Mediterranean Services

in Trade Route No 10 and a service from U S Atlantic ports to India

in Trade Route No 18 under an operating differential subsidy agree
ment dated January 24 1938 The India service of Trade Route No 18

is described in the operating differential subsidy agreement of the appli
cant as follows

India ServiceLine From United States Atlantic ports via the Suez
Canal to ports in the Red Sea India and Ceylon in the Karachi Calcutta

range with privilege of calling at Burma and North Atlantic Canadian

ports
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The subsidy contract calls for a minimum of 10 and a maximum of

14 sailings in the above service
The applicant has requested an extension of its Indian trade territory

to include the Straits Settlements and Netherlands East Indies described
in its application as follows

Eastbound
New York to Karachi Bombay Colombo Madras optional Singapore

Batavia Soerabaja Sabang optional Belawan optional and Sam

arang optional
Westbound

Macassar optional to Singapore Penang Belawan optional Sabang
optional Rangoon optional Madras optional Colombo Karachi

Bombay and New York

and if and as required other Indian and Mediterranean ports in the
Trade Routes of this company

In addition to the sailings the applicant is now required to make in
the India service it proposes one sailing every four weeks in the
extended service utilizing EXPORTER type C3 S A3 vessels carrying
12 passengers It proposes to substitute vessels having accommodations
for 150 passengers each as soon as available Applicant s proposal
would have the effect of combining its present service under Trade
Route No 18 as described above with Service C 4 of Trade Route
No 17 in the Report

Opposition The American President Lines Ltd objected to the

granting of permission to the United States Lines Company to call at
California ports Netherlands East Indies and Straits Settlements stat

ing that these calls as proposed would give it an option without obliga
tion to provide regular service thus invading the berths of the American
President Lines Ltd whose agreement with respect to its Round the
World service requires it to perform service on established schedules

Isthmian Steamship Company an unsubsidized operator wholly
owned subsidiary of the United States Steel Corporation is operating
an eastbound Round the World service described as follows

ICFrom Atlantic and Gulf ports via the Suez Canal route to the Middle East
Straits Settlements Netherlands East Indies returning home from the
Straits and Netherlands East Indies via the Philippines possibly South
China coast to the Pacific coast California ports thence to the Gulf on a

28day schedule

Isthmian Steamship Company is also operating a westbound Round
the World service described as follows

ICA fortnightly service from North Atlantic ports via California ports China
Philippines French Indo China Netherlands East Indies Straits Settle
ments returning home by way of Suez to North Atlantic

appearance was made by representatives of the Isthmian Steamship
Company at the hearing and oljection was entered to the payment of
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subsidy of any extension of present services by subsidized operators
to the Netherlands East Indies and the Straits Settlements It con

tended that adequate service was being rendered these ports by the

American President Lines Ltd with its Round the World service and

by unsubsidized operators
Waterman Steamship Corporation an unsubsidized operator in a

brief filed following the hearing makes a blanket objection to any

extension of present service to the Netherlands East Indies or the Straits

Settlements

Need for Financial Aid The records show that Isthmian is making 39

scheduled sailings in its eastbound and westbound Round the World

services which equal the total sailings required by Services C 1 C 2

and C 4 of Trade Route No 17 as described in the CiReport
Convincing evidence has not been produced showing that Isthmian

with its Round the World services and the American President Lines

Round the World service are not now supplying adequate service in

services that substantially parallel C 1 C 2 and C 4 of Trade Route

No 17 No application has been received for operation for Service C 3
of this trade route Under the circumstances the Commission concludes
that no additional operating differential subsidy contracts should be

awarded covering the operation of additional vessels on Trade Route

No 17

Conclusions vVe find and determine on the basis of the facts of

record

1 That the application of the United States Lines Company for

financial aid under Title VI of the Merchant Marine Act of 1936

as amended in the operation of Service C 1 of Trade Route No 17

should be denied but without prejudice to the right of the Com

mission to give further consideration to this matter at some future

date should the facts relating to the case seem to warrant such

consideration

2 That the application of American President Lines Ltd for

financial aid under Title VI of the Merchant Marine Act of 1936

as amended in the operation of Service C 2 of Trade Route No 17
should be denied but without prejudice to the right of the Com

mission to give further consideration to this matter at some future

date should the facts relating to the case seem to warrant such

consideration

3 That the application of American Export Lines Inc for finan

cial aid under Title VI of the Merchant Marine Act of 1936 as

amended in the operation of Service C 4 of Trade Route No 17

should be denied but without prejudice to the right of the Com
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mission to give further consideration to this matter at some future

date should the facts relating to the case seem to warrant such

consideration

An appropriate order will be entered

PART III

Trade Route No 22 As Described in the Report

U S Gulf ports Key West Mexican Border Far East Philippine
Islands China Japan U S S R in Asia French Indo China For

mosa Siam Manchuria and Korea

1 Freight Service D

Itinerary New Orleans Galveston Houston other Gulf ports as

traffic offers via Panama Canal to Yokohama Kobe Osaka

other Japanese ports as traffic offers D airen Shanghai Hong

Kong Manila Philippine Island outports returning either direct

from Philippine Island outports or from Manila as traffic offers

and via Panama Canal to New York and other Atlantic ports to

New Orleans with the privilege of calling at U S S R in Asia

Sailing Frequency Approximately 2 sailings per month with sea

sonal adjustments to provide 30 sailings per year

No and Type of Ships 10 C3 type freighters

2 Freight Service D X

Itinerary New Orleans and other U S Gulf ports via Panama

Canal to ports in Japan as traffic offersManila and Philippine
ports as traffic offers Hong Kong French Indo China and

Siam Straits Settlements and Netherlands East Indies return

ing via Suez Canal or via Philippine Islands and Panama Canal

to U S Gulf ports
Sailing Frequency 1 sailing per month 12 per year

No and Type of Ships Four C 3 type freighters

Lykes Bros Steamship Co Inc Trade Route No 22

Present Service and Proposal Lykes Bros Steamship Co Inc is a

Louisiana corporation The company is owned by U S citizens the

majority of whom reside in U S Gulf territory
The applicant is presently operating services under an operating dif

ferential subsidy agreement in Trade Routes Nos 13 19 21 and 22

This report relates to the service on Trade Route No 22 only The

service covered by applicant s current operating differential subsidy
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agreement dated December 31 1937 is escribed in said agreement as

follows

Line D Between a United States Gulf port or ports and Japan and or

China and or Philippine Islands with the privilege of calling at ports in

the Hawaiian Islands Manchuria Manchukuo Russia in Asia Formosa
Korea Indo China Siam also ports in Mexico and the West Indies for

the loading and or discharging of cargo to or from foreign ports with

further privilege of calling at United States Atlantic ports homeward with

sugar copra and liquid cargo in bulk

The agreement provides for a minimum of 10 and a maximum of 16

sailings per annum

The above service conforms generally to Freight Service D Trade

Route No 22

The applicant has requested the following two modifications of its

existing Line D so as to make it conform more closely to Freight
Services D and D X of Trade Route No 22 as hereinbefore described

111 An increase in the permissible sailings from the present maximum of

16 to a maximum of 24
II 2 A change in the geographic area of tpe trade route so as to permit calls

at ports in the Dutch East Indies Straits Settlements area on 12 sailings per

annum without the specific permission in each instance of the Director of

Operations and Traffic as now required

The applicant in accordance with the above has proposed to make a

maximum of 24 sailings per year in Trade Route No 22 12 of which

would include calls at Netherlands East Indies and Straits Settlements

ports
Opposition The Isthmian Steamship Company objected to the exten

sion of Lykes Gulf Far East service to include ports of the Netherlands

East Indies and Straits Settlements contending that the 13 sailings
made in its eastbound Round the World service were adequate

Waterman Steamship Corporation an unsubsidized operator also

objected to the application of Lykes stating that it was ready willing
and able to serve the ports of the Straits Settlements and Netherlands

East Indies in connection with the operation of its Gulf Far East

service

Foreign Competition The records disclose direct foreign competition
on Trade Route No 22 as follows

Fern Line and lvaran Line Norwegian flag vessels are operating services

from U S Gulf ports to the Far East

North Negros Sugar Co Philippine flag vessels is operating between U S

Gulf ports and the Philippine Islands

The Java New York Line Netherlands flag vessels and the Blue Funnel
Lines British flag vessels are operating between U S Gulf ports and the

Far East Netherlands East Indies and Straits Settlements
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Need for Financial Aid Isthmian s eastbound Round the World serv

ice calls at Atlantic and Gulf ports and it contends that this will consti

tute adequate service for both areas It is apparent from the record

that both the Atlantic and Gulf requirements will not be fully met by
such operation Furthermore the operation would fail to properly
develop service between the Gulf and foreign ports in question

vVith respect to Waterman s operations the Commission s records
show that prior to the hearing Waterman made a number of voyages

which included calls at Gulf and Far East ports but no cargoes were

loaded or discharged at ports of the Straits Settlements or Netherlands

East Indies Waterman s statement in its brief that it is ready willing
and able to serve ports in the Straits Settlements and Netherlands East

Indies would not appear to be an important factor in evaluating the

adequacy of existing services

It appears that if adequate service is to be furnished between the Gulf

and ports in the Netherlands East Indies and Straits Settlements the

applicant s Gulf Far East service should be extended to include said

ports
The applicant stated that although a subsidy was not needed at the

moment for operation of an extended service to the Netherlands East

Indies and Straits Settlements its application was based on long range
considerations rather than temporary expediency

Foreign flag lines are well entrenched in this area and if is not be

lieved that the service which would be without industrial connections

could be operated on a long range basis without Government aid Also

the Commission does not feel that it would further the purposes of the

1936 Act to require that one leg of a subsidized voyage be operated
without subsidy

Conclusions We find and determine on the basis of the facts of

record

1 That the existing American flag service from U S Gulf ports
to ports in the Far East as described in Trade Route No 22 of the

Report is not adequate to meet foreign flag competition and to

promote the foreign commerce of the United States

2 That Lykes Bros Steamship Co Inc has the ability experi
ence financial resources and other qualifications neceSSf ry to con

duct the proposed operation so as to meet competitive conditions

and promote foreign commerce in the operation of Trade Route

No 22

3 That the granting of the aid applied for by Lykes Bros Steam

ship Co Inc under Title VI of the Merchant Marine Act 1936 as

amended is necessary to place the proposed operation of Trade
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Route No 22 Services D and D X on a parity with those of

foreign competitors and will carry out the purposes and policy of

the Act

4 That the existing subsidy agreement of Lykes Bros Steamship
Co Inc shall be amended to provide for a minimum of 20 and a

maximum of 24 sailings per year in the combined services described

as D and D X Trade Route No 22 of which a minimum of 5 and a

maximum of 8 shall include ports in the Netherlands East Indies

and Straits Settlements

An appropriate order will be entered

PART IV

Trade Route No 28 As Described in the Report

U S Pacific portsStraits Settlements Netherlands East Indies India

Burma Persian Gulf and Red Sea

Itinerary Trade between U S Pacific coast ports and the foreign
areas of Trade Route No 28 is to be carried in vessels provided
for by Services C1 C2 and C3 on Trade Route 17 and

Service C2 on Trade Route No 30

NOTE No sepl1rate services are provided for this route It is served by ves

sels in Trade Routes Nos 17 and 30

PART V

Trade Route No 29 As Described in the Report

California ports Far East Philippine Islands China Manchuria

Korea Japan U S S R in Asia French Indo China Formosa and

Siam

1 Passenger Freight Service E

Itinerary Los Angeles San Francisco via Honolulu to Yokohama

Kobe Shanghai Hong Kong Manila and returning via same

route to California

Sailing Frequency 26 fortnightly sailings per year
No and Type of Ships 4 P2R l type passenger freight vessels

to be replaced by a suitable number of special type vessels of

adequate speed
NOTE To be coordinated out of California ports with Round the World service

to provide weekly sailings

2 Freight Service F

Itinerary Los Angeles San Francisco to Yokohama Kobe Osaka
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other Japanese ports as traffic offersShanghai other North

China ports and ports in Manchuria aneKorea as traffic offers

Hong Kong Manila Philippine Island outports and French

Indo China and Thailand as traffic offer returning to Los

Angeles and San Francisco privilege to be granted of calling at

ports of Russia in Asia

Sailing Frequency 26 fortnigl tly sailings per year

No and Type of Ships5 C3 type freighters
NOTE Trade Route No 29 will also be served by west bound Round the World

vessels

American President Lines Ltd Trade Raute No 29

Present Service and Proposal Applicant s service on Trade Route

No 29 is described in its operating differential subsidy agreement as

follows
Line A Trans Pacific ServiceBetween a port or ports in California and

and a port or ports in Japan China and th Philippine Islands via the

HawaiIan Islands Salings 24 to 26 per year

Applicant proposes to supplement the above service with the operation
of Freight Service F in accordance with schedule laid down in the

Report

American Hawaiian Steamship Company Trade Route No 29

Present Service and Proposal The American Hawaiian Steamship

Company proposes to orgaQcize a company to be incorporated under the

laws of Delaware to operate the proposed service It is understood that

the new company will be a wholly owned subsidiary The capital stock

of the American Hawaiian Steamship Company is owned by United

States citizens

The applicant has no subsidy contracts with the Commission It

acted as Managing Agent of the Oceanic and Oriental Navigation Co

a company equally owned by Matson Navigation Company and the

American Hawaiian Steamship Company which company operated
with a mail contract between Pacific coast ports and Australia and the

Far East from 1928 to 1937 The proposed operation by the applicant
is described as follows

CCalifornia ports with privilege of calling at ports in Oregon and Washing

ton Yokohama Kobe Osaka other Japanese ports as traffic offers

Shanghai other North China ports ports in Manchuria Korea and U Ss R

in Asia as traffic offers Hong Kong Manila and Philippine Island outports

French Indo China Thailand Singapore and East Indies as traffic offers

No established schedule of sailings is proposed by applicant at the

outset but it stated that it would operate a regular schedule with not

less than 26 sailings per annum when conditions permit
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The service proposed covers Trade Route No 29 Freight Service F

of the Report with the addition of calls at Pacific Northwest ports
which are a part of Trade Route No 30 It also proposes to call at

Singapore and Netherlands East Indies thus cutting across Trade

Route No 28

Grace Line Inc Trade Route No 29

Present Service and Proposal Grace Line Inc a Delaware corpora
tion is a wholly owned subsidiary of vV R Grace Co

Grace Line Inc is presently operating subsidized and non subsidized

services in other routes its subsidized services being a part of Trade

Routes Nos 2 and 25 It proposes to operate the following service

which is subst ntial1y the same as Service F of Trade Route No 29

An unsubsidned fortnightly service between San FranCiscol Los Angeles and

Cebul Manila Hong Kong Shanghai I Dan en Kobe Osaka and Yokohamal
WIth calls at other ports in the Cebu Yokohama range as cargo offers and
condItions warrant

I

Applicant stated that it proposed to supplement the present service

and rep1ace in part services previously operated by the Japanese and

contended that service will not interfere with reasonable expansion by
American President Lines Ltd

The applicant made a definite statement that it would operate two

years vithout subsidy and not request subsidy thereafter unless changed
conditions make it necessary

Opposition Pacific Far East Line stated through its attorney that

it had filed an application for the purchase of five 0 2 cargo vessels

which it intended to operate in a service between Pacific coast ports and

the PhiIippinesl China Japan and other Far East areas and that it

objected to the granting of financial aid for the operation of Freight
Service F for the reason that the service which it proposed to operate
would meet the Commission s requirements The company asserted the

position of an existing operator under section 605 c of the Act in its

brief

Pacific Transport Lines Inc stated that it proposed to operate three

03 type vessels with 13 scheduled sailings per year in Freight Service

F Trade Route No 29 without financial aid and requested that the

Commission defer decision on the applications for financial aid for such

service due to the unsettled economic conditions existing in the trade

American President Lines Ltd objected to the application of Grace

Line Inc stating that granting of the application would result in the

invflsion of the territory it had served for a number of years with the

aid of an operating differential subsidy It further contended that

while Grace would be committed to an operation for a period of two
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years without subsidy the President of the company made it clear that
it was not waiving its rights to ask for subsidy if Qhanged conditions
made it necessary The American President Lines Ltd also objected
to the application of the American Hawaiian Steamship Company on

the ground that it covered areas which are being served by it
Isthmian Steamship Company objected to the application of Amer

ican President Lines Ltd for a new service or any extension qf its

existing services

Fareign Competition Direct competition between California ports
and the Far East is provided as follows

American and Manchurian Line Bank Line Ltd Blue Funnel Line and the
Silver Line the Java Pacific Line British flag vessels De La Rama Line
Philippine flag East Asiatic Line and Maersk Line Danish flag Klaveness
Line Norwegian flag Salen Line Swedish flag are providing monthly
service The Pacific Orient Express Line Norwegian flag is providing fort
nightly service from U S Pacific ports to the Far East

Need for Financial Aid The Commission in its studies of traffic poten
tials forming the basis for the Report determined that with changed
conditions brought about in part by the elimination of Japanese com

etition a freight service should be established to complement and

support the pre war combination passenger and cargo service and
Trade Route No 29 was divided into the two services However it
was not the intention of the Commission that these services should be
operated separately but rather that one would supplement and support
the other This intention is evidenced by the fact that the Commission
by PR 2 30 dated June 27 1945 invited proposals for the purchase of
its stock of the American President Lines Ltd and specified as one

of the conditions to be imposed upon the buyer that he would operate a

combination passenger and freight service on Trade Route No 29 and
in addition a freight service identical in description with Freight Service
F of Trade Route No 29 as set forth in the Report

Prior to World War II the American President Lines Ltd operated
under subsidy contract four combination passenger and cargo vessels
in the territory now described as Trade Route No 29 These vessels
had a large cargo capacity They were taken over by the Government

during th war Three of said vessels were lost and the fotirth vessel is
now owned by the vVar Department They had sufficient cargo space
to handle all tonnage available to vessels of this type at that time The

applicant having no vessels of its own for the operation of a passenger
service on Trade Route No 29 has been operating military transport
vessels chartered from the Government pending the construction of new

tonnage satisfactory for the trade Only a limited amount of cargo
can be handled by this type of vessel and the applicant in order to
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provide needed freight service on this Route made a total of 26 voyages

with chartered and owned freight vessels in a service corresponding to

Freight Service F Trade Route No 29 during the period April 1st to

August 15 1946 Itdoes not appear that the freight operation is tempo

rary in character On the contrary American President Lines Ltd

purchased in 1945 six C3 freight vessels for operation in the trans

pacific service This company advertised sailings in the service and

clearly views it as a permanent operation Under the circumstances

the Commission finds that the applicant is operating an existing service

corresponding to Service F within the meaning of section 605 c of

the Act

The application of the American Hawaiian Steamship Company
covers part of the area embraced by Freight Service F The Commis

sion is prohibited by section 605 c of the Act from granting financial

aid to American Hawaiian Steamship Company for the service which it

proposes unless it determines that the service provided by American

President Lines Ltd is inadequate As the American President Lines

Ltd is making more sailings on Service F than is recommended in the

Report it would appear that the service is adequate Consequently
the application of the American Hawaiian Steamship Company must

be denied

Although the Commission has determined that the service furnished

by the American President Lines Ltd in Freight Service F is adequate
at the present time severe foreign flag competition is encountered on

this route both from foreign flag services originating on the Pacific

coast and foreign lines loading at Atlantic ports and stopping off at

California ports enroute to the Far East Therefore the Commission

does not believe that adequate American flag freight service can be

maintained on a permanent long range basis over this route without

subsidy The freight and passenger services on Trade Route No 29

are so interrelated that it would not be in furtherance of the purposes

and policies of the 1936 Act to have one of the services operated on a

subsidized basis and the other on an unsubsidized basis Under the

circumstances the Commission believes financial aid should be granted
to the American President Lines Ltd for the operation of Service F

The application of Grace Line Inc for permission to operate on an

unsubsidized basis in Freight Service F was required by the provisions
of its operating differential subsidy agreement dated November 12

1940 Such agreement prohibits it from operating any unsubsidized

vessels in the foreign commerce of the United States in competition with

any other service receiving financial aid pursuant to the provisions of

the Act without the written approval of the Commission
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The Commission does not believe that it would be consistent with the

purposes and policy of the Act to permit a subsidized operator with

respect to other foreign services to operate vessels with or without sub

sidy in a service adequately served by another subsidized operator
As previously stated the Pacific Far East Line contended that it was

an existing operator within the meaning of section 605 C of the Act in

Freight Service F It does not appear that this company was operating
in the area embraced by Freight Service F at the time of the hearing
and the Commission therefore finds no basis for the contention of the

Pacific Far East Line

Conclusions We find and determine on the basis of the facts of

record

1 That the American President Lines Ltd is an existing opera

tor in Trade Route No 29 within the meaning of section 605 c

of the 1936 Act as amended

2 That the American President Lines Ltd has the ability ex

perience financial resources and other qualifications necessary to

conduct the operation of the service applied for

3 That the granting of aid applied for by the American Presi

dent Lines Ltd under Title VI of the Merchant Marine Act

of 1936 as amended is necessary to place the proposed operation
of Trade Route No 29 Freight Service F on a parity with those

of foreign competitors and will carry out the purposes of the Act

4 That the application of the American President Lines Ltd

for financial aid in the operation of vessels providing 26 fortnightly
sailings per year on Freight Service F on Trade Route No 29 be

approved
5 That the existing operating differential subsidy agreement of

the American President Lines Ltd be amended to include Freight
Service F of Trade Route No 29 with a maximum of 26 sailings
per year

6 That the application of American Hawaiian Steamship Com

pany for financial aid under Title VI of the Merchant Marine Act

of 1936 as amended for operation of vessels in Trade Routes Nos

28 29 and 30 should be denied but without prejudice to the right
of the Commission to give further consideration to this matter at

some future date should the facts relating to the case seem to war

rant such consideration

7 That the application of Grace Line Inc for permission to op

erate an unsubsidized fortnightly service on Trade Route No 29

be denied but without prejudice to the right of the Commission
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to give further consideration to the matter should changed condi
tions appear to warrant such consideration

An appropriate order will be entered

PART VI

Trade Route No SO As Described in the Report

Washington and Oregon ports Far East Philippine Islands China

Japan Manchuria Korea U S S R in Asia French Indo China For
mosa and Siam

1 Freight Service G l

Itinerary Seattle Tacoma as traffic offers Portland Oregon
alternate sailings to Yokohama Osaka Kobe Shanghai Hong

Kong and Manila returning over same route to Pacific Northwest

Sailing Frequency 26 fortnightly sailings per year
No and Type of Ships 4 C 3 type freighters

2 Freight Service G 2

Itinerary Portland Oregon Seattle Washington other ports in

Washington and Oregon as traffic offers to Manila other Philip
pine ports as traffic off rs Hong Kong ports in French Indo
China and Siam as traffic offers Netherlands East Indies Straits
Settlements Calcutta other Bay of Bengal ports as traffic offers

returning via Straits Settlements and Dutch East Indies to Cal
ifornia ports thence to ports in Oregon and Washington vessel
to have privilege of calling at British Columbia to load and dis

charge cargo

Sailing Frequency Approximately one sailing per month 12 sail

ings per year to be coordinated in so far as practicable east
bound with Service C 3 Trade Route No 17 from Calcutta to
California

No and Type of Ships 3 C 2 or other suitable type freighters
3 Freight Service H

Itinerary Oregon and Puget Sound ports as traffic offers to

Japan and North China Manchuria and Korea returning to
Pacific Northwest ports Yith privilege of calling at U S S R

ports in Asia as traffic offers

Sailing Frequency 48 irregular sailings per year
No and Type of Ships 8 A P 2 or other suitable type freighters

American Mail Line Ltd Trade Route No SO

Present Service and Proposal The applicant is a Nevada corpora
tion its stock being held by United States citizens It is operati g a
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service under an operating differential subsidy agreement dated April
2 1941 described as follows

Not less than 26 and not more than 34 outward sailings per annum between

a port or ports in Oregon and or Washington and a port or ports in Japan
China and the Philippine Islands with the privilege of calling at a port or

ports in Pacific Canada Maritime Province of Siberia not north of the

Island of Sakhalin Korea Manchukuo Hong Kong Indo China and Thai

land Siam returning to a port or ports in Oregon and or Washington
provided that the operator shall have the privilege of returning to a port
or ports in California on the homebound voyage with cargo for discharge
at California ports limited to sugar copra oil cake ferti zer ore logs and
lumber also any other bulk commodities with respect to which other sub
sidized American flag operators operating on the homeward route from the

Philippines China and or Japan to California signify that they have no

objection or which the Commission after due hearing may determine
cannot be adequately handled by any other established American flag
service on such homeward route

The territory covered in the present agreement is substantially the

same as Services G 1 and H of Trade Route No 30

The applicant requested an extension of the present route to include

Straits Settlements Netherlands East Indies exclusive of New Guinea
Burma India Bay of Bengal only and Ceylon all with return to Pacific
Coast ports

The extension requested by applicant would cover the trading area

described in Services G 1 G 2 and H of Trade Route No 30 It pro

poses to make 26 annual sailings in Service G 1 and 12 annual sailings
in Service G 2 It proposes 12 regular sailings per year in Service 1I
instead of the 48 irregular sailings recommended in the Report It

contended that monthly sailings in this service would provide adequate
tonnage for some time to come The applicant stated however that it
is prepared to make the 48 irregular sailings if the Commission finds

that conditions justify such a program

Olympic Steamship Company Inc Trade nqute No 30

The application of the Olympic Steamship Company Inc for finan
cial aid in the operation ofa service approximating Freight Service G 2

of Trade Route No 30 has been withdrawn

States Steamship Company Trade Route No 30

Present Service and Proposal The States Steamship Company is a

Nevada corporation Controlling stock of the company is owned by
Dant and Russell Inc Portland Oregon a wholesale domestic and ex

port lumber company
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States Steamship Company has no subsidy contracts with the Com
mission at the present time It operated under ocean mail contracts
F O M 28 and 29 from 1928 to 1937 from Pacific Northwest to the
Orient when the contracts were cancelled pursuant to the 1936 Act
It continued in the trade unsubsidized until 1938 when the vessels
were withdrawn and placed in the world wide trade

It applied for financial aid in the operation of bulk and general cargo
service with not less than 14 nor more than 24 annual sailings de
scribed as follows

llA port or ports in the States of Oregon and Washington to a port or ports
in Japan and or North China with the privilege of calling at ports in Man
churia Korea Maritime Province of Siberia and the Philippine Islands and
with the privilege of returning via California ports to the area of departure

The service proposed conforms to Service H Trade Route No 30
with the exception that permission to call at Philippine Islands ports
and the privilege of returning via California ports is requested

The service applied for would supplement the proposal of the Amer
ican Mail Line Ltd to provide 12 sailings in Service H of Trade Route
No 30

Opposition The Isthmian Steamship Company objected to the ap

plication of American Mail Line Ltd to extend its service to include
the east coast of India Burma Str its Settlements and the Netherlands
East Indies and for permission to discharge cargo at California ports
on an unrestricted basis Isthmian also objected to the application of
States Steamship Company for permission to return via California ports
with no restrictions as to the character of the cargo to be handled

American President Lines Ltd objected to the granting of financial
aid with respec to the return of any vessels in Trade Route No 30 via
California ports This company stated that the permission given to the
American Mail Line Ltd in 1941 to return via California ports for the

purpose of discharging certain bulk cargoes was based on conditions
that no longer exist

Foreign Competition Substantial foreign competition exists in this
tr de The Klaveness Line and Pacific Orient Express Norwegian flag
companies are each operating monthly services from Pacific coast ports
to the Far East The East Asiatic Line British flag The Salen Line
Swedish flag and the Silver Java Pacific Line British and Dutch flag
are also operating a monthly service from Pacific coast ports

Need for Financial Aid The Commission finds that substantial

weight should not be given to Isthmian objection in regard to the ap
plication of American Mail Line Ltd for aid in the operation of Service
0 2 of Trade Route No 30 because Isthmian does not offer regular
scheduled sailings in this service from the Pacific Northwest
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Under the revised service being recommended for American Mail

Line Ltd this company would only touch California ports with respect
to Service 0 2 Therefore in view of the fact that American President

Lines Ltd was not granted permission to call at ports in the Nether

lands East Indies and the Straits Settlements it appears that operation
by the American Mail Line Ltd on Freight Service G 2 embracing
calls at such ports would not compete with a service provided by the

American President Lines Ltd and the objection of the latter com

pany to the American Mail Line Ltd calling at California ports would

no longer appear to be relevant

The application of States Steamship Company for financial aid in

connection with the service to be operated by it on Freight Service H

embraces the area presently served by the American Mail Line Ltd

under its subsidy agreement The Commission therefore is precluded
from granting financial aid to the States Steamship Company for opera

tion in Service H of Trade Route No 30 unless it determines that the

service provided by the established operator the American Mail Line
Ltd is inadequate

Although the American Mail Line Ltd proposes 12 regular sailings
per year on this service instead of the 48 irregular sailings recommended

in the Report the Commission recognizes the uncertain nature of

this trade and that a less number of sailings than mentioned in the

Report may be sufficient However the American Mail Line Ltd
has stated that it will increase its proposed sailings to meet the require
ments of the ttade Under the circumstances we are unable to find
that the service provided by the American Mail Line Ltd is inadequate

The subsidy agreement of the American Mail Line Ltd covers the

subsidizing of its operations on Trade Route No 30 except for the calls
at the additional ports and additional increased sailings set forth in its

application
Strong foreign flag competition continues on this route and all the

evidence leads to the conclusion that the service cannot be developed
and maintained on a long range basis under American flag operation
without subsidy

ConClusions We find and determine on the basis of the facts of record

1 That the American Mail Line Ltd is the existing operator in
Service H of Trade Route No 30 within the meaning of section

605 c of the 1936 Act
2 That the American Mail Line Ltd possesses the ability ex

perience financial resources and other qualifications necessary to

conduct the proposed operations so as to meet competitive condi

tions and promote foreign commerce in the operation of Trade
Route No 30
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3 That the granting of the aid applied for by the American Mail
Line Ltd under Title VI of the Merchant Marine Act 1936 as

amended is necessary to place the proposed operations on a parity
with those of foreign competitors and will carry out the purposes
and policy of the Act

4 That the application of the American Mail Line Ltd for
financial aid in connection with the proposed operation be ap

proved
5 That the operating differential subsidy agreement of the

American Mail Line Ltd be amended to provide for a redefini
tion of its service so as to conform to Services 0 1 0 2 and H of
Trade Route No 30 and b for a miniIPum of 24 and a maximum
of 26 annual sailings in Service 0 1 a minimum of 10 and a maxi
mum of 13 sailings in Service 0 2 and a minimum of 12 sailings in
ServiceH of Trade Route No 30

6 That the application of the States Steamship Company for
financial aid under Title VI of the 1936 Act as amended in the
operation of Service H Trade Route No 30 should be denied but
without prejudice to the right of the Commission to give further
consideration to this matter at some future date should the facts
relating to the case seem to warrant such consideration

An appropriate order will be entered
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION
held at its office in Washington D C on the 9th day of June A D

1947

c

r
Iii

No 87

UNITED STATES LINES COMPANY ET AL ApPLICATIONS FOR FINANCIAL

AID IN THE OPERATION OF VESSELS ON TRADE ROUTES Nos 12 17 22

28 29 AND 30

1

o

and

GRACE LINE INC ApPLICATION FOR PERMISSION TO OPERATE ON

FREIGHT SJRVICE F OF TRADE ROUTE No 29 WITHOUT SUBSIDY

A public hearing having been held apd a full investigation of the
matters and things involved having been made upon consideration of

the record the Commission having made and entered of record a report
containing its findings conclusions and decisions which is attached

hereto and made a part hereof

It is ordered 1 That the application of UNITED STATES LINES

COMPANY for permission to make a maximum of 26 sailings per

annum in Trade Route No 12 be approved and that subject to com

pliance with the applicable provisions of Title VI of the Act and with
such terms and conditions as may be imposed by the Commission its

operating differential subsidy agreement dated July 30 1940 be
amended so as to provide for the payment of an operating differential

subsidy with respect to such sailings
2 That the application of LYKES BROS STEAMSHIP CO INC

for 1 extension of its trade route to include ports in the Netherlands

East Indies and Straits Settlements and 2 permission to make a

maximum of 24 sailings per annum in Services D and D X of Trade

Route No 22 of which a minimum of 5 and a maximum of 8 shall in

clude ports in the Netherlands East Indies and Straits Settlements be

approved and that subject to compliance with the applicable provisions
of Title VI of the Act and with such terms and conditions as may be

imposed by the Commission its operating differential subsidy agree
ment dated December 27 1937 be amended so as to provide for the

payment of an operating differential subsidy with respect to such

sailings



3 That the application of AMERICAN PRESIDENT LINES
LTD for financial aid under Title VI of the Merchant Marine Act of

1936 as amended in the operation of 26 sailings on Freight Service F

of Trade Route No 29 be approved and that subject to compliance
with the applicable provisions of Title VI of the Act and with such

terms and conditions as may be imposed by the Commission its operat
ing differential subsidy agreement dated October 6 1938 be amended

so as to provide for the payment of an operating differential subsidy
for the operation of vessels in such service

4 That the application of AMERICAN MAIL LINE LTD for 1

extension of its trade route to include ports in the Netherlands East

Indies Straits Settlements Calcutta and Bay of Bengal and 2 per
mission to make a maximum of 51 sailings in Trade Route No 30 be

approved and that subject to compliance with the applicable provisions
of Title VI of the Act and with such terms and conditions as may be

imposed by the Commission its operating differential subsidy agree
ment dated April 2 1941 be amended so as to provide for the payment
of an operating differential subsidy with respect to such sailings

5 That the application of UNITED STATES LINES COMPANY

for financial aid under Title VI of the Merchant Marine Act of 1936 as

amended for the operation of vessels in Trade Route No 17 be denied

6 That the appli ation of AMERICAN PRESIDENT LINES LTD

for financial aid under Title VI of the Jferchant Marine Act of 1936

as amended for the operation of vessels in Service C 2 of Trade Route

No 17 be denied

7 That the application of AMERICAN EXPORT LINES INC for

financial aid under Title VI of the Merchant Marine Act of 1936 as

amended for the operation of vessels in Trade Route No 17 be denied

8 That the application of AMERICAN HAVOAllAN STEAMSHIP

COMPANY for financial aid under Title VI of the Merchant Marine

Act of 1936 as amended for the operation of vessels in Trade Routes

Nos 28 29 and 30 be denied

9 That the application of STATES STEAMSHIP COMPANY for

financial aid under Title VI of the Merchant Marine Act of 1936 as

amended for the operation of vessels in Trade Route No 30 be denied

10 That the application of GRACE LINE INC for permission to

operate vessels in Freight Service F of Trade Route No 29 without

subsidy be denied

By the Commission

SEAL Sgd A J WILLIAMS

Secretary
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No 89

LYKES BROS STEAMSHIP COMPANY INC ApPLICATION UNDER SECTION

805 a MERCHANT MARINE ACT 1936 AS AMENDEIrEMERGENCY IN

TERCOASTAL OPERATION

Submitted November 34 1947 Decided November 26 1947

Application for permission to carry two shipments of coconut oil and tallow
from Long Beach California to New Yark New York granted

William Radner for applicant
M G de Quevedo for Intercoastal Steamship Freight Association

intervener
Paul D Page Jr and Elmer E Metz for the Commission

REPORT OF THE COMMISSION

By THE COMMISSION

Hearing in this proceeding was held on November 24 1947 pursuant
to notice in the Federal Register of Noyember 19 1947 Briefs by the

parties and initial or recommended decision by the examiners were

waived by counsel for all parties represented
The application in question was zpade by Lykes Bros Steamship

Company Inc for permission under section 805 a of the Merchant

Marine Act 1936 as amended to operate their vessels SSs Doctor

Lykes and Dick Lykes in the intercoastal transportation of cargo on

one voyage by each vessel between Long Beach California and New

York N Y while returning from the Far East on regular scheduled

voyages The SS Doctor Lykes is to load approximately 1600 tons of

bulk coconut oil and tallow about December 2 1947 and the SS Dick

Lykes is to load a similar cargo about December 12 1947

Applicant s witness testified that the basis for the application is

Procter and Gamble Manufacturing Company s request of Lykes Bros

to move the two shipments as described from Long Beach to New York

because of the urgent and critical need of the oil and tallow for manu

facturing purposes prior to january 1 1948
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All certificated intercoastal carriers were offered this cargo but none

will be able to furnish the necessary deep tank space prior to January 1

1948 These lines together with American flag companies operating
between the North Atlantic and the Far East have specifically waived

any objection to applicant performing the transportation in question
Applicant testified that it intends to apply to the Interstate Com

merce Commission for the requisite permit to engage in this transporta
tion at the rates and subject to conditions stipulated in the current

tariff of the Intercoastal Steamship Freight Association on file with said

Commission

We adopt the recommendations of the examiners that the granting
of the application 1 will not result in unfair competition to any per

son firm or corporation operating exclusively in the coastwise or inter

coastal service 2 will not be prejudicial to the objectives and policy
of the Merchant Marine Act 1936 as amended and 3 will be in the

public interest and convenience

The application is hereby granted

By the Commission

SEAL Sgd A J VIILLIAMS

Secretary

vYashington D C November 25 1947
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION

held at its office in Washington D C on the 18th day of February
A D 1948

No S 10

ARN01D BERNSTEIN STEAMSHIP CORPORATION ET AL 1 ApPLICATIONS FOR

FINANCIAL AID IN THE OPERATION OF VESSELS ON TRADE ROUTES Nos

7 AND 8 U S NORTH ATLANTIC PORTS ANTWERP HAMBURG RANGE

ET AL AND TRADE ROUTE No 11 U S SOUTH ATLANTIC PORTS

UNITED KINGDOM AND EIRE CONTINENTAL EUROPE SCANDINAVIA AND

BAlTIO PORTS

Whereas pursuant to the direction of the Commission a hearing in

this matter was held before Examiners G O Basham and C H Mc

Daniel on November 12 13 and 14 1946 following which hearing briefs

were submitted by the parties of record and

Whereas the said examiners issued a proposed report in this matter
which was served on the parties on September 4 1947 and

Whereas certain parties namely applicant United States Lines

Company applicant Arnold Bernstein Steamship Corporation appli
cant South Atlantic Steamship Lines Inc and intervener Waterman

Steamship Corporation filed exceptions to the said proposed report and

briefs in support of said exceptions and applicant Black Diamond

Steamship Company filed a memorandum in support of said proposed
report together with a motion to strike from the record and not to

consider in evidence ertain portions of said exceptions of United States

Lines Company Waterman Steamship Corporation and Arnold Bern

stein Steamship Corporation and said three last mentioned parties filed

notices of opposition to the said motion of Black Diamond Steamship
Corporation and

Whereas the Commission on October 22 and 23 1947 heard oral

1Black Diamond Steamship Corporation United States Lines Company and South Atlantic
Steamship Line Inc
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argument on the exceptions to the said proposed report the motion of
Black Diamond Steamship Corporaton and the notices in opposition
thereto and

Whereas the Commission has duly considered the aforesaid testi

mony taken at the hearings before said examiners as supplemented by
evidence stipulated in the record by all parties at said oral argument
the briefs of the parties submitted after the hearing the proposed report
of the examiners the aforementioned exceptions motion objections to

said motion and all briefs submitted in connection therewith and said

oral argument and

It appearing That Trade Route 11 should be extended in scope so as

to include service from and to ports in the Hampton Roads area and

the Commission so finds and determines and

It appearing That Trade Routes 7 and 8 should be considered as

separate essential foreign trade routes and that applications for operat
ing differential subsidy contracts be considered on such basis and the

Commission so finds and determines and

It appearing That the application of South Atlantic Steamship Com

pany for operating differential subsidy contract on Trade Route 11
should be approved subject to compliance with the applicable provi
sions of the Merchant Marine Act 1936 as amended and to such terms

and conditions as may be imposed by the Commission and the Com
mission so finds and determines and
It appearing That the applications of Arnold Bernstein Steamship

Corporation Black Diamond Steamship Corporation and United States
Lines Company for operating differential subsidy contracts on Trade
Routes 7 and 8 should be denied

It is ordered 1 That Trade Route No 11 as described in the Re

port of the Commission approved May 20 1946 be amended to read

as follows

U S Atlantic ports Ha pton Roads Key West inclusive to
United Kingdom and Eire Continental Europe North of Spanish
Border including Scandinavian and Baltic ports except as to

cargo to and from Hampton Roads

2 That Trade Routes Nos 7 and 8 as described in the Report of

the Commission approved May 20 1946 are hereby separated
3 That services under Trade Route 7 shall be constituted as fol

lows

1 Passenger and Freight Service

Itinerary New York to Hamburg or other German North Sea

ports
Sailing Frequency 26 fortnightly sailings per year
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2 Freight Service

Itinerary U S North Atlantic ports North of Hatteras to

Hamburg and other German North Sea ports
Sailing Frequency 52 weekly sailings per year

4 That services under Trade Route 8 shall be constituted as fol

lows

1 Passenger and Freight Service

Itinerary New York to Rotterdam Antwerp returning to

New York via Boston as traffic offers

Sailing Frequency 52 weekly sailings per year
2 Freight Service

Itinerary U S North Atlantic ports North of Hatteras to
Antwerp Rotterdam and return

Sailing Frequency 52 weekly sailings per year

5 That application of South Atlantic Steamship Line Inc dated
October 7 1946 as amended for financial aid under Title VI of the Mer

chant Marine Act 1936 as amended in the operation of vessels on

Trade Route No 11 is hereby approved subject to compliance with the

applicable provisions of said Act and to such terms and conditions as

may be imposed by the Commission
6 That the applications for operating differential subsidy contracts

under the provisions of Title VI of the Merchant Marine Act 1936 as

amended of Arnold Bernstein Steamship Corporation Black Diamond

Steamship Corporation and United States Lines Company for opera
tion on Trade Routes 7 and 8 be and the same hereby are denied

7 That this proceeding be discontinued

By the Commission

SEAL Signed A J WILLIAMS

Secretary
3U S M C
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RESOLUTION

At a Session of the UNITED STATES MARITIME COMMISSION

held at its office in Washington D C on the 18th day of May A D

1948

No 811

AMERICAN PRESIDENT LINES LTD ApPLICATION TO OPERATE WITHOUT

SUBSIDY SERVICE C 2 OF TRADE ROUTE No 17

Whereas AMERICAN PRESIDENT LINES LTD a corporation
organized and existing under the laws of the State of Delaware here

inafter called the Applicant entered into an agreement dated as of

October 6 1938 with the UNITED STATES MARITIME COMMIS

SION hereinafter called the Commission for an operating differ

ential subsidy which agreement the Commission has authorized to be

extended to and including June 30 1949 and

Whereas said operating differential subsidy agreement provides
among other things that

The Operator agrees that without the express written approval of the Com

mission neither the Operator nor any affiliate subsidiary or holding company

will operate or cause or permit any unsubsidized vessels owned or controlled by

any of them to be operated in the subsidized service of the Operator or in the

foreign commerce of the United States in competition with any other service

route or line receiving financial aid pursuant to the provisions of the Act

and

Whereas pursuant to said provision of said operating differential

subsidy agreement the applicant filed an application with the Commis

sion for authority to operate without an operating differential subsidy
vessels in the Atlantic Straits Freight Service referred to in the Com

mission s report approved May 20 1946 released May 22 1946 on

essential foreign trade routes and services for United States flag opera

tion as C 2 of Trade Route No 17 and therein described as follows
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Itinerary New York other Atlantic ports as traffic offers via panama Canal

Los Angeles San Francisco to M nila Hong Kong Singapore Belawan Batavia

Soerabaja Hong Kong and Philippine Islands as traffic offers to San Francisco
Los Angeles and via Panama Canal to New York privilege of calling at French
Indo China and Siam as traffic offers

and

Whereas pursuant to notice dated February 5 1948 published in the

Federal Register of February 10 1948 a hearing was held on February
24 25 and 26 1948 on said appl cation and appearances were entered

on behalf of the following nereinafter called the Interveners Port
of Boston Authority American Mail Line Ltd a corporation organized
and existing under the laws of the State of Delaware American Export
Lines Inc a corporation organized and existing under the laws of the
State of New York Isthmian Steamship Company a corporation organ
ized and existing under the laws of the State of Delaware and Water
man Steamship Corporation a corporation organized and existing under
the law of the State of Alabama and

Whereas the report of the examiner issued in said hearing was duly
served on the Applicant and the Interveners on March 19 1948 and

exceptions to said report were filed by Applicant and all of the Inter
veners except American Export Lines Inc and

Whereas the Commission has duly considered said application report
of the hearing examiner exceptions to said report and other facts re

lating to said application Now therefore be it RESOLVED
FIRST That Applicant be and hereby is authorized to operate on

above described 02 Service of Trade Route No 17 without operating
differential subsidy not more than thirteen 13 voyages per annum

subject however to the following conditions

1 Applicant shall a use on the 02 Service of Trade Route
No 17 only such number and type of vessels as may be approved
by the Commission b coordinate all its non subsidized sailings
so far as possible nd to the extent required by the Commission
with services of other operators carrying cargo to or from ports in
cluded in the itinerary of said 02 Service of Trade Route No 17
and c enter into an agreement with the Commission in form

satisfactory to the Commission providing for the protection of

Applicant s subsidized operations from the diversion of cargo and
revenues by the non subsidized operations from the vessels oper
ated in its subsidized operations

2 No non subsidized voyage in said 02 Service of Trade Route

No 17 shall be commenced after June 30 1949
3 The capital employed by the Applicant in the non subsi
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dized operations in said C2 Service of Trade Route No 17 and

the earnings derived therefrom shall not be taken into account in

applying the reserve and recapture provisions of Applicant s op

erating differential subsidy agreement with the Commission how

ever the Applicant s net profits if any as determined by the

Commission in accordance with sound accounting practice as de

termined by the Commission resulting from Applicant s non subsi

dized operation of said C2 Service of Trade Route No 17 shall be

deposited in Applicant s capital reserve fund maintained pursuant
to aid operating differential subsidy agreement as a voluntary
deposit and treated accordingly and such deposits if any shall

be in addition to any and all statutory requirements of Applicant
under said opertaing differential subsidy agreement In no event

however shall the non subsidized operations be permitted to re

duce the amount of earnings from Applicant s subsidized services

subject to recapture by the Commission

4 Applicant shall file in triplicate with the Commission at such

times and in such form as may be prescribed by the Commission

semiannual profit and loss statements covering its non subsidized

operations in C2 Service of Trade Route No 17 and such other

data as may be required by the Commission

5 The Commission shall have the right in its sole discretion to

cancel and terminate this authorization upon the expiration of

written or telegraphic notice given at least fifteen 15 days prior
to the completion of any such non subsidized voyage

SECOND That the Secretary of the Commission be and hereby is

authorized and directed to mail a certified copy of this Resolution to

the Applicant and to each of the Interveners within fifteen 15 days
from the date of its adoption

By the Commission

SEAL Sgd A J WILLIAMS

Secretary
3U S M C
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No S12

PACIFIC ARGENTINE BRAZIL LINE INC ApPLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY TRADE ROUTE 24

Submitted October 12 1948 Decided November 6 1948

REPORT AND ORDER OF THE COMMISSION

By THE COMMISSION

By application dated April 1 1948 and supplement thereto dated

May 14 1948 Pacific Argentine Brazil Line Inc applied under Title

VI of the Merchant Marine Act 1936 for financial aid in the operation
of vessels in essential service in the foreign commerce of the United

States Trade Route 24 between the West coast of the United States

and the East coast of South America By notice dated May 11 1948

the Commission directed that a public hearing be held in San Francisco

California and Washington D C to receive evidence relevant to de

terminations which the Commission is required after hearing to make

pursuant to section 605 c of the Merchant Marine Act 1936 as

amended

Such hearings were duly held and at the conclusion thereof briefs

and requested findings and conclusions were submitted by the applicant
and by Moore McCormack Lines Inc the presently subsidized United
States flag operator on Trade Route 24 The hearing examiner submit

ted a recommended decision served September 24 1948 which was

confined to the issues referred to him for statutory hearing under sec

tion 605 c and thereafter pursuant to a stipulation and the Com

mission s informal request submitted a supplemental report setting
forth findings and conclusions of fact

Moore McCormack Lines Inc filed exceptions to the examiner s

recommended decision and supplemental report and oral argument
thereon was heard by the Commission on October 12 1948

The Commission has considered the application and supplement
thereto the record of the hearings the briefs of counsel including re
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quested findings and conclusions the examiner s recommended decision
and supplemental report setting forth his findings and conclusions of
fact the exceptions of Moore McCormack Lines Inc and oral argu
ment thereon Its findings and conclusions are hereinafter set forth
and embrace the issues required by section 605 c to be determined
after hearing together with other matters not required to be determined
after hearing but as to which the record compiled at the hearing was

found by the Commission to be informative
We find that

1 Applicant s predecessor held a pre war operating subsidy con

tract on the route here involved which contract it permitted to
expire February 10 1940 The Commission thereupon issued in
vitations to bid for the chartering of vessels to be operated upon
the route with the obligation upon the successful bidder to acquire
four new C 1 type vessels and to maintain with such vessels a

minimum of twelve and maximum of twenty four sailings annually
The applicant s predecessor and Moore McCormack made bids of
63 cents per d w t and 116 d wt per month respectively the
award going to Moore l1cCormack

2 Subsequently Moore McCormack agreed to and did acquire
three new C3vessels in lieu of the four C ls and later allocated
to the route five C3 vessels although the Trade Routes Committee
recommended only four C 3s The five C 3 vessels so allocated
have an estimated annual capacity of 188 162 d wt and 11 063 568
cubic feet on this route as against 104 000 tons and 4 856 956 cubic
feet annual capacity of the vessels originally advertised The
number of vessels five presently allocated to the route was de
termined after obtaining the recommendations of the Commission
four vessels and then acquiring and allocating to this and other
fleets operated by Moore McCormack additional vessels

3 From March 1947 the applicant made sailings on this route
approximately monthly Had the applicant not done so Moore
McCormack would probably have tried to sail one or two extra
vessels monthly

4 The present operating differential subsidy contract between
the Commission and Moore McCormack Lines Inc provides for a

minimum of twelve and maximum of twenty four sailings a year

by Moore McCormack Lines Inc on Trade Route 24 From the
commencement of its service in 1940 through 1947 Moore McCor
mack made southbound sailings as follows on the route

1940 July to December 6 sailings
1941 full year 16 sailings
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194243 44 no sailings on acount of war

1945 commencing in October 3 sailings
1946 13 sailings on account of strike conditions from Sep

tember until after the first of the year
1947 22 sailings

5 Some Moore McCormack vessels have recently sailed on

Trade Route 24 approximately half full The principal reason for

this condition is that during 1948 certain South American govern

ments for political and economic reasons issued decrees and regu

lations which sharply curtailed the movement of cargoes on Trade

Route 24 in United States flag vessels At least some of the con

ditions which prompted the issuance of such decrees and regula
tions are believed by the Commission to be of a temporary nature

and it appears that there should in the future be a relaxation of

such restrictive measures

6 Applicant is a wholly owned subsidiary of Pope Talbot

Inc organized on December 31 1940 under the laws of California

as successor to a company now dissolved known as Pacific Ar

gentine Brazil Line Inc which predecessor company was also a

wholly owned subsidiary of Pope Talbot Inc

7 Pope Talbot Inc has been long established on the West

coast of the United States and has diverse and extensive interests

in that region Its principal owners are residents of the Vest coast

The present application is strongly supported by shippers and oth

ers engaged in business in California Oregon and Washington
The applicant clearly has the support financial and otherwise

of the domestic communities primarily interested within the

meaning of section 809 Merchant Marine Act 1936

8 Applicant s predecessor pioneered Trade Route 24 operating
between 1926 and 1940 The present applicant resumed service on

the route in February 1947 and has maintained regular service

since that date

9 In 1946 and early 1947 Moore McCormack s service was

physically unable to handle the cargo offerings on Trade Route 24

A large amount of business which otherwise would have flowed

through the Pacific coast either did not move or was booked and

moved through the Atlantic or Gulf coasts Many shippers who

preferred to use United States flag vessels had no alternative but

to use foreign flag ships
10 During 1946 and 1947 frequency and regularity of Moore

McCormack service on Trade Route 24 failed to satisfy the needs

of many shippers
11 Moore McCormack s services have been characterized by
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delay in sailing schedules having serious consequences to shippers
such as accumulation of demurrage warehouse and production
problems and letter of credit complications

12 Moore McCormack has provided no service to San Francisco
East Bay area and certain Pacific northwest ports and its service
to South American outports has been unsatisfactory to some ship
pers

13 Deficiencies in Moore McCormack service during 1946 and
1947 resulted in part from labor disturbances in part from the
difficulties of resuming service after war time interruption in part
from congestion in South American ports and in part from the ab
sence of competition on the Trade Route from vessels of United
States registry

14 South America is experiencing immense industrial develop
ment and increase in population and the effect is to substantially
increase the demand for American goods flowing over both the East

coast and West coast routes served by Moore McCormack
15 The Pacific coast because of its tremendous industrializa

tion during and since the war is now and to an increasing extent
will continue in position to compete with the Atlantic coast in

supplying types of merchandise required by South America for
which it was unable to compete before WorId War II and because
of its population growth represents an expanded and expanding
market for consumer and related commodities

We conclude that

1 The vessels to be operated by the applicant on Trade Route
24 in the service described by its application for operating differen
tial subsidy will not be in addition to the existing service the

applicant being an existing operator
2 The granting of the application and the execution of a con

tract thereunder would not give undue advantage or be unduly
prejudicial as between citizens of the United States in the operation
of vessels in competitive services routes or lines on Trade
Route 24

3 The application of Pacific Argentine Brazil Line Inc for an

operating differential subsidy on Trade Route 24 should be ap

proved subject to verificaiton by the Commission with respect to

applicant s eligibility under section 601 of the Merchant Marine

Act 1936 to receive an operating differential subsidy contract and

subject to terms and conditions to be prescribed by the Commis

sion

On the basis of the foregoing findings and conclusions it is hereby
Ordered 1 That application of Pacific Argentine Brazil Line Inc
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for an operating differential subsidy on Trade Route 24 be and the

same hereby is approved subject to verification by the Commission

with respect to applicant s eligibility under section 601 of the Merchant

Marine Act 1936 to receive an operating differential subsidy contract

and subject to terms and conditions to be prescribed by the Commis

sion

2 That the requests of the applicant and Moore McCormack Lines

Inc for findings and conclusions and the exceptions of Moore McCor

mack Lines Inc except as herein granted or allowed by the findings
and conclusions hereinabove set forth be and they hereby are denied

Commissioners Smith Carson and Coddaire

Commissioner McKeough dissents

Commissioner Mellen absent and not participating in the foregoing
decision and order

By the Commission

SEAL Sgd A J WILLIAMS

Secretary
WASHINGTON D C November 5 1918
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No 13

ARNOLD BERNSTEIN LINE INC ApPLICATION FOR OPERATING DIFFER
ENTIAL SUBSIDY FOR OPERATION OF A PASSENGER AND CARGO SERVICE
ON TRADE ROUTE No 8

Submitted December 1 1948 Decided March 21 1949

REPORT OF THE COMMISSION

By THE COMMISSION

This is a proceeding in which the Commission is asked to make find

ings required under section 605 c of the Merchant Marine Act 1936
as amended in connection with the application of Arnold Bernstein

Line Inc for financial aid in the operation of vessels in the foreign
commerce of the United States The applicant proposes to operate
two P 2 type vessels as a combination passenger and freight service

making 31 sailings per annum on Service No 1 of Trade Route 8 New
York to Rotterdam Antwerp returning to New York via Boston as

traffic offers

Pursuant to the Commissions notice of hearing leave to intervene

was granted to United States Lines Company Waterman Steamship
Company and Black Diamond Steamship Corporation The Depart
ment of Commerce was permitted to intervene at oral argument Hear

ing was duly held in Washington commencing August 30 1948 and

continuing for two days The examiner s recommended decision was

served October 12 1948 Exceptions to his report supported by briefs

were then filed and oral argument was heard by the full Commission

on December 1 1948 By stipulation time was granted to the parties
to file additional memoranda analyzing certain statistical information

offered by Commission counsel at the argument Our findings are

based on the full record including briefs and argument
Section 605 c inhibits the Commission from granting a subsidy con

tract under Title VI with respect to a vessel to be operated on a serv

ice route or line served by citizens of the United States which would
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be in addition to the existing service or services unless the Commission

shall determine after proper hearing of all parties that the service al

ready provided by vessels of United States registry in such service

route or line is inadequate and that in the accomplishment of the pur

poses and policy of this Act additional vessels should be operated
thereon The second clause of section 605 c is inapplicable to the

present case As the exceptions filed by the interveners largely stress

points involving this second clause it is appropriate to state expressly
that that clause applies only where the applicant is an existing line

furnishing services on the trade route with respect to which it asks Gov

ernment aid Compare our decisions in the cases involving the appli
cations under Title VI of Pacific Argentine Brazil Line Inc decided
November 5 1948 and Shepard Steamship Company decided this day
Docket Nos 812 and 814

The present case is one in which a new service is proposed by a line
not yet in operation and which would therefore be in addition to the

existing service within the meaning of the first clause of section 605 c

Existing service is provided between New York and Rotterdam and

Antwerp with cargo vessels of United States registry owned by inter
veners United States Lines Company Waterman Steamship Corpora
tion and Black Diamond Steamship Corporation and by various other

companies all of which qualify as citizens of the United States within
the meaning of the Act

The first determination required to be made relates to the adequacy
of the existing service thus provided The problem has two aspects
one relating to cargo and the other to passenger service of which we

consider the passenger aspect as of controlling importance in this case

With respect to the passenger service the facts are not in dispute
So far as appears frpm the record only the Holland America Line a

Netherlands corporation provides any regular service to Rotterdam

and the only service to Antwerp since the war has been provided by
freight vessels carrying not in excess of twelve passengers each While

it is contended that in some circumstances a well organized and com

petitive freight service with accommodations for a small number of pas

sengers may be considered as affording a passenger service in the

present case we do not deem such service to be adequate The record
does not induce us to modify our view that the passenger traffic to Ant

werp and Rotterdam is worth pursuing We believe that the level of
mch traffic will be sufficiently high to support a regular service of the

jype we have envisaged without taking into account the probable effect
m the development of western European ports of the weakening of Ger

nan national pressure which seems to have sustained the rather arti
lcial use of Hamburg and Bremen before the war Those ports
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furnished in excess of 100 000 passengers to conference lines in 1938

alone of which almost 40 were carried by the two crack liners the

Bremen and Europa These vessels and indeed most German vessels

have been lost or have otherwise passed from German control and there

is at present no official prospect of revival of German flag passenger

operations
Some of the interveners contend that a passenger service to Antwerp

and Rotterdam will be competitive with existing United States flag pas

senger service to the channel ports So far as this contention bears on

the issue of adequacy we do not find on the present record that th ex

isting passenger service on Trade Route 5 provides adequate service on

Trade Route 8

We find that existing passenger service whether considered in terms

of Trade Route 8 alone or in conjunction wlth Trade Route 5 is inade

quate This meets the statutory requirements as to a determination of

inadequacy in this case making unnecessary a discussion of its cargo

aspects
The second determination required by the applicable clause of sec

tion 605 c is whether in the accomplishment of the purposes and policy
of the Merchant Marine Act 1936 as amended additional vessels

should be operated on Trade Route 8

We have previously determined Docket No 810 Application of
Arnold Bernstein Steamship Corporation et al decided February 18

1948 that the service to Antwerp and Rotterdam should be maintained

as an essential part of American merchant marine operations We

have prescribed combination vessels for Service 1 there are no such

vessels presently in operation a prima facie showing that additional

vessels are required Nothing in the record convinces us that this con

clusion is unsound The existing service is inadequate with respect to

passenger service This defect cannot be remedied unless suitable ves

sels are introduced into the trade Whether the particular vessels ap

plicant proposes are suitable to meet the passenger requirements of

Trade Route 8 is not a question relevant under section 605 c

We determine that in the accomplishment of the purposes and policy
of the Merchant Marine Act 1936 as amended additional vessels

should be operated on Trade Route 8

It follows that section 605 c interposes no bar to the further con

sideration of the application
The interveners contend that the Commission should have extended

the scope of hearing to cover other aspects of the application particu
larly those to be considered under section 601 a We are of opinior
that the issues presented by section 605 c are separate and distinc1

from those involved in section 601 a which contains no requiremeni
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for hearing prior to the Commission s administrative determinations

Ghereunder

The other exceptions to the examiner s recommended decision have

been considered and are overruled

The proceeding under section 605 c is accordingly discontinued and

ther questions presented by the application will be separately consid

red and decided in regular course

By order of the Commission

SEAL Sgd A J WILLIAMS

Secretary
WASHINGTON D C April 28 1949
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No 814

SHEPARD STEAMSHIP CO ApPLICATION FOR OPERATING DIFFERENTIA

SUBSIDY TRADE ROUTE No 1

Submitted December 17 1948 Decided March 21 1949

Applicant found to be operating an existing service on Service B of Trade Rout

No 1 and therefore not required under section 605 c of the Merchant Marill

Act 1936 to establish the inadequacy of other existing service on the sam

route

The granting of the application under consideration would not give undue a

vantage or be unjustly prejudicial as between citizens of the United Statl

under section 605 c

Harold S Deming Charless Haight Thomas K Roche and R L

Price for Shepard Steamship Co applicant
Ira L Ewers M France and Albert F Chrystal for Moore McCOl

mack Lines Inc Henry E Foley for New England Export Club Ine

and Maritime Association of the Boston Chamber of Commerce Ine

Walter W McCoubrey for Port of Boston Authority Herbert S Eva
for Foreign Commerce Club of Boston Inc Richard M Cantor fc

Sailors Union of the Pacific George S Franklin for Marine Firemen

Union Daniel J Donovan for International Longshoremen s Assoc

ation and Timothy J Mmarty for Marine Warehouse Union intm

veners

Paul D Page Jr and George F Galland for the Commission

REPORT OF THE COMMISSION

By THE COMMISSION

By notice dated May 7 1948 and published in the Federal RegistE
of May 29 1948 we directed that a hearing be held on the applicatio
of Shephard Steamship Co hereinafter referred to as Shepard ur

der Title VI of the Merchant Marine Act 1936 for an operating di

ferential subsidy on Service B of Trade Route No 1 between UnitE

States Atlantic coast ports and East coast ports of South America

Hearings were held before a hearing examiner in Boston Massacht
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setts and New York New York tIoore McCormack Lines Inc

hereinafter referred to as Mormac the only subsidized operator on

Route 1 intervened and opposed the applicat ion Other interveners

were New England Export Club Inc Maritime Association of the Bos
ton Chamber of Commerce Inc Port of Boston Authority Foreign
Commerce Club of Boston Inc Sailors Union of the Pacific Marine
Firemen s Union International Longshoremen s Association and Ma

riQe Varehouse Union

The hearing examiner filed a recommended decision to which Mormac
filed exceptions which were orally argued before us on December 17
1948 Our decision is in general accord with the examiner s recom

mendations which were limited to issues arising under s ction 605 c

of the l1erchant Marine Act 1936 which provides
1 No contract shall be made under this title with respect to a vessel to be

operated on a service route or line served by citizens of the United States which
would be in addition to the existing service or services unless the Commission
shall determine after proper hearing of all parties that the service already pro
vided by vessels of United States registry in such service route or line is inade
quate and that in the accompiishment of the purposes and policy of this Act
additional vessels should be operated thereon and 2 no contract shall be made
with respect to a vessel operated or to be operated in a service route or line
served by two or more citizens of the United Sta tes with vessels of United States

registry if the Commission shall determine the effect of such a contract would be
to give undue advantage or to be unduly prejudicial as between citizens of the
United States in the operation of vessels in competitive services routes or lines
unless following public hearing due notice of which shall be given to each line
serving the route the Commission shall find that it is necessary to enter into
such contract in order to pxovide adequate service by vessels of United States
registry Numbers in parentheses and underscoring supplied

Shepard contends that the determination of the application is de

pendent upon section 601 and not section 605 c of the 1936 Act In
other words it believes that since it is an existing operator on the route
it does not have to prove the inadequacy of Mormac s service in order
to be eligible for a subsidy Mormac urges that not only section 601
but also section 211 for the Act are involved Mormac and Shepard
are clearly correct in asserting that the application presents questions
under sections other than 605 c but such other questions are beyond
the scope of the issues assigned for hearing We shall of course pass

upon such other issues before disposing of the application on the merits
but we do not do so herein The purpose of the hearing was to deter
mine whether section 605 c stood in Shepard s way in securing gov
rnment aid In setting a hearing on that question we did all that the

law requires of us if indeed we did not do more

If Shepard be found to be an existing operator under the first part
f section 605 c it need not prove that Moremac s service is inade
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quate in order to be eligible for a subsidy See our report and order of

November 5 1948 In the Matter of Pacific Argentine Brazil Line Inc

Application for Operating Differential Subsidy Trade Route 24 Un

der Title VI Merchant Marine Act 1936 The second part of the sec

tion however requires a determination as to whether the award of a

subsidy to Shepard would give undue advantage or be unduly prejudi
cial as between citizens and if so whether it is necessary to enter into a

subsidy contract in order to provide adequate service by vessels of

United States registry
Existing service Shepard commenced operation on Route 1 on May

1 1947 and has rendered continuous and regular service since that

time employing four C 3 vessels which it purchased from the Commis

sion hereinafter more fully referred to and two Victory type vessels

under charter from the Commission Between June and December

1947 it made 12 sailings southbound and handled approximately 67 000

tons of cargo northbound there were six sailings and approximately
22 000 tons For the first six months of 1948 there were 10 sailings
southboupd with approximately 54 000 tons and nine sailings north

bound with approximately 35 000 tons Thus during its first year of

operation Shepard made 22 sailings southbound and 15 northbound

with a total of approximately 178 000 tons carried It was testified

that Shepard has no present intention to withdraw from the trade even

though its application for a subsidy be denied The hearing examiner

recommended a finding that Shepard is an existing operator on Route 1

within the meaning of the first part of section 605 c of the Act and

therefore does not have to prove the inadequacy of Mormac s service in

order to be eligible for a subsidy His recommendation on this point
is fully supported by the record and Mormac s exception thereto is

overruled

Undue advantage or prejudice In our report of May 22 1946 on

essential foreign trade routes we split Trade Route No 1 into four serv

ices The first one not here involved is a passenger and freight service

The second known as Freight Service A provides for the following
itinerary

New York regular calls also to be provided at Philadelphia Baltimore Hamp
ton Roads and at South Atlantic ports within the Wilmington North Carolina
Jacksonville range to Rio de Janeiro Santos Montevideo Buenos Aires with

calls to be arranged at other South American ports within the Pernambuco River

Plate range as traffic offers loading at River Plate including up river ports if

conditions warrant and returning via Brazilian ports to U S Atlantic ports
with privilege of calling at Canadian ports to load or discharge cargo but not ex

ceeding 12 calls per year
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To accommodate this schedule it was recommended that 10 C3type

freight vessels be utilized making 52 weekly sailings per year
The third known as Freight Service B provides the following itiner

ary

U S Atlantic ports to East Coast South American ports within the Pernam

buco River Plate range including up river ports in the River Plate area with

privilege of calling at Canadian ports to load or discharge cargo but not exceeding
12 calls per year

Four C 2 type freight vessels were recommended making 18 to 24

sailings per year

The fourth known as Freight Service C is limited to North Brazil

ports and is not involved herein

Services A and B are much alike geographically Mormac s vice

president considers the two routes parallel although it may be signifi
cant that nine days after the commencement of Shepard s service Mor

mac filed an amendment to its application for resumption of subsidized

service which for the first time referred to the B service The prin
cipal difference between Service A and Service B is that Service B to a

greater extent than Service A contemplates regularity of service to

small ports including up river ports in the River Plate area

As early as the beginning of this century Shepard interests owned and

operated sailing vessels in many trades including that to the River

Plate All such vessels were lost during the first world war and shortly
thereafter resulting in a discontinuance of business until 1929 when

steam vessels were purchased from the United States Shipping Board

aQd the present company was incorporated Intercoastal operations
via the Panama Canal were thereafter instituted with a total of seven

vessels owned or chartered In February 1940 the intercoastal service

was discontinued and the vessels were placed in the foreign service be

cause of the international situation All the vessels were eventually
lost by enemy action in World War II Between 1942 and 1944 Shep
ard was a general agent for War Shipping Administration in the oper
ation of a large number of vessels

Toward the close of the war the company commenced an intensive

study looking toward a suitable foreign trade route after the termina

tion of hostilities It was testified by Shepard s vice president that

encouragement in that respect was received from various members of

the Commission s staff who stated that the Commission was disap
pointed at the failure of International Freighting Corporation to accept
a subsidy on what is now Route 1 The president of that company
confirmed to Shepard that the route was a most excellent trade area but

that foreign flag competition would be so heavy that only a subsidized
service could survive For intra company reasons International
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Freighting Corporation did not want to apply for a subsidy Shepard
having originally applied to the Commission for the purchase of fiVE
vessels for use on Route 8 amended its application to cover Service B
of Route 1 instead of Route 8 The application was granted in No

vember 1946 although only four vessels of the C 3 type were awarded
As the result of many delays delivery of the vessels was not made fOJ

some time and actual operation as heretofore noted did not commenCE

until May 1 1947

The importance of Route 1 can be gauged by the fact that in 1946 it
ranked fifth of all routes in volume 4 496 000 tons and fourth for the
first quarter of 1948 1 336 000 tons In liner traffic it was third fOI
all routes in the first half of 1947 1 656 000 tons In recent years the
South American trade has had a dollar deficit averaging more than one

billion dollars per year which has resulted in many exchange controls

import quotas embargoes and other restrictions Recent governmen
tal decrees especially in Argentina have brought about a decided slump
in trade In addition to the foregoing factors large quantities of Eu

ropean competitive cargo are now being unloaded in South America

principally from the United Kingdom and Belgium The seriousnesE
of the decline may be gathered from the fact that during June and July
1948 Mormac s vessels sailed southbound with available unused cubic

ranging with one exception from 107 000 to 400 000 and availablE
unused deadweight ranging with one exception from 1680 to 6467

Shepard is similarly affected having about 35 percent unused spaCE
southbound and 55 percent northbound It was testified that during itE
first 12 months of operation Shepard made a profit but is not breaking
even since the slump started A subsidy Shepard believes would elim
inate the deficit

Competition on Route 1 is greater than on any other route For 1947
U S flag participation in the trade area was 52 1 percent as compared
with a national average of 58 4 percent whereas in the first quarter oj

1948 the percentages were 40 3 and 56 0 In only one other trade area

was there a comparable decline American dry cargo vessels carried

only 27 percent of the entire traffic on Route 1 in 1938 as compared with

46 percent in the fiscal year 1948 The 1948 figures represent an in

crease of almost 400 percent over 1938 traffic but reveal a drop from

1946 and 1947 In the second quarter of 1946 three American lineE

operated U S flag vessels on the route as compared with 11 foreigr
lines in the fourth quarter of 1947 three American lines operatec
U S flag vessels as compared with 13 foreign lines and 2 Americar
lines operating foreign flag vessels one of the latter also operatec
U S flag vessels and for the second quarter of 1948 three Americar
lines operated U S flag vessels as compared with 13 foreign lines ane
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ne American line operating foreign flag vessels It is of interest that

III the second quarter df 1948 over 40 percent of the sailings were by
vessels of nations whose shores were not touched by the route Sailings
fU S flag vessels between January 1947 and June 1948 dropped from

13 percent to 35 percent of the total on the route Traffic carried in
mch vessels during the same period dropped from 51 percent to 41 per

ent of the total The Argentine and Brazil national lines are steadily
xpanding and competition from that source may be expected to become

lntensified Furthermore limitations upon foreign flag carryings of

Europe bound cargo moving under the Foreign Assistance Act may

ause a diversion of additional foreign flag vessels to Route 1

Efforts are being made by the port of Boston to increase the use of

lts facilities but shippers and port officials testified that this can never

be done unless shippers are guaranteed frequent and dependable service

t is contended that since Boston and New York take the same rate

from Central Freight Association territory more frequent service out

of Boston would help that port compete with New York for common

rigin cargo Furthermore the increased service at Boston would

liminate for New England shippers overland and other charges inci

lent to shipment via New York For example one exporter saves

between 60 00 and 100 00 on every car routed through Boston Mor

mac s southbound vessels after leaving Boston call at Baltimore

Philadelphia and New York in the order named Inasmuch as only
S OOO tons of cargo moved from Boston on Route 1 in 1947 Mormac

urges that it cannot justify penalizing large cargo ports in order to give
more direct service to Boston In other words a vessel sailing with

Baltimore and Philadelphia cargo via Boston in order to obtain the

latter s higher paying cargo not only cannot participate in similar high
paying cargo out of Baltimore and Philadelphia but will be unable to

obtain even a fair share of the lower paying cargo available at those

ports in a competitive market Shepard s vessels call at only one port
New York after leaving Boston which permits New England ship

pers to deliver cargo in their own conveyances to Shepard vessels on

the day of sailing thus saving time and money This enables the ship
per to know exactly what shipping deadline must be met in order to

fulfill his contract of sale Less damage to cargo is said to occur when

it is handled in the shipper s own trucks When movement is overland

from New England points to New York it is difficult to trace articles

lost prior to loading on shipboard losses of this kind are minimized

when Boston is used

1 The Uruguay Line made one sailing shortly before the hearing and subsequent to the hearing
GWO Dutch lines Holland America Line and Nievelt Goudriaan Co entered the trade with a

joint service known as Holland Inter america Line Agreements 7684 and 7684 A
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Boston is the largest wool market in the world and about 85 percent
of the woolen industry in the United States is located in New England
Ninety percent of the country s purchases of wool from the East coast

of South America are imported into Boston In the 18 months preced
ing the hearing 51 vessels 3D American and 21 foreign brought in

wool from Argentina Wool must be imported at frequent and regular
intervals in lots of 50 to 100 tons as the business is highly competitive
New England has no adequate storage facilities for large amounts and

the industry does not wish to have capital tied up or to take a chance

on frequent price changes
Because of its affiliation with lumber interests Shepard has been able

to increase the movement of lumber into Boston from South America

It has also brought in cotton from the same area which has not been

done by any other line Shippers appeared to be pleased with the serv

ice rendered by Shepard and were of the unanimous belief that business

would be accelerated when South American restrictions are eased As

another hopeful sign for the port of Boston it was pointed out that the

New York New Haven Hartford Railroad Co has recently returned

to the control of New England interests The witness for the P t of

Boston Authority agrees that Mormac s unwillingness tq penalize larger
ports at Boston s expense is good managerial discretion but believes

that that is another reason why Boston must have the Shepard service

else the efforts to secure New England traffic now moving via New York

would be of no avail In the opinion of the Greater Boston Develop
ment Committee Shepard s withdrawal would be more far reaching
than the mere loss of Route 1 because shippers would think it was just
another case of carriers not being prepared to offer frequent and regu

larly scheduled service in and out of Boston

Shepard s Baltimore cargo is mostly steel which must go in the bot

tom of the vessel Boston cargo is mostly machinery which takes a

higher freight rate and must be handled fast this accounts for the fact

that Boston is the next to last port of call for Shepard southbound

Although Shepard s volume out of Baltimore is considerably more than

that out of Boston revenue from the latter about equals that from the

former

Between January 1 1946 and April 4 1947 Mormac had 12 sailings
from Boston or one every 40 days During the same period there were

15 foreign flag sailings or one every 32 days From April 30 1947 to

May 21 1948 Mormac had 23 sailings or one every 16 days Cor

respondingly Shepard had 21 sailings or one every 18 days Foreign
flag sailings between May 1 1947 and June 3 1948 averaged one every

21 days Mormac would not call for small amounts of cargo during
the war and immediately thereafter It would not be fair to place
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upon Mormac the full blame for lack of service during the above dates

nor should its increased activity since the war be attributed solely to

the inauguration of Shepard s service for during the war all tonnage
was requisitioned by the Government it was not until March 1946

that the United Maritime Authority controlling the use of allied ship
ping was terminated Mormac in conjunction with other lines experi
enced considerable difficulty in securing new vessels and in restoring
their older ones to first class condition and the last of Mormac s new

vessels was not received until May 1948

Shepard has made intensive efforts to develop small ports in South

America and to create new cargo in line with what Shepard states was

the advice of the Commission s staff Cargo at these ports is called for

regardless of whether there is discharge cargo aboard although it ap
pears that no one of such ports was served frequently or regularly by
Shepard in its first year of operation in Service B Considerable cargo
has however been secured at up river ports in Argentina Porto Alegre
is the only small port not accessible to Shepard vessels the entire year
Over 190 different commodities have been carried southbound by Shep
ard and over 40 northbound

Table I affords a comparison of Mormac s and Shepard s sailings and
the traffic handled on Route 1 between January 1947 and June 1948

TABLE I

1947 Jan June 19482

M 0I771ac 3

Southbound
Sailings
Cargo tons
Average tons per sailing

Northbound

Sailings
Cargo tons
Average tons per sailing

Shepard

153
1 008 000

6 588

53
265 000

5 000

128
596 000

4 656

54
285 000

5 280

Southbound
Sailings
Cargo tons
Average tons per sailing

Northbound

Sailings
Cargo tons
Average tons per sailing

12
67 000

5 583

10
54 000

5 400

6
22 000

3 670

9
36 000

4 000

2 Includes 17 000 tons southbound and 27 000 tons northbound to and from north Brazil ports on
service 4 Same information not available for 1947

S Excludes passenger freight vessels Argentina Brazli and Uruguay

During the second half of 1947 after Shepard had commenced its
service Mormac s southbound loadings approximated those of the first
half of the year and continued to show a not too great decline for the
first half of 1948 Mormac s sailings dropped from 87 in the first half

of 1947 to 66 in the second half but since Shepard had only 9 sailings
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during the second half Shepard s service would account for only a part

of the shrinkage Mormac conceded that it is improbable that all of

Shepard s cargo would have moved by l1ormae had Shepard not been

in the trade Northbound Mormac carried more traffic in the second

half of 1947 than in the first half and approximated the same level for

the first half of 1948 Shepard had no northbound sailings in the first

half of 1947 and in spite of Shepard s six sailings in the second half

Mormac had 10 more sailings than in the first half Mormac had 15

fewer northbound sailings and Shepard 3 more in the first half of 1948

than in the second half of 1947 Nevertheless Mormac in the first half

of 1948 carried nearly half the tonnage it carried in all of 1947 and its

average northbound loading exceeded the 1947 average

As might be expected Shepard and Mormac interpret the future of

Route 1 in different ways According to Shepard s witnesses South

America is changing from an agricultural to a much more highly in

dustrialized economy which means a higher standard of living and

therefore an export market for the United States Argentina Brazil

and Uruguay are said to be vitally in need of our products which

Europe will not be able to supply competitively and in quantity for

some time and they in turn can offer a balanced and expanding trade I

flow ranging from foods to raw materials No fully refrigerated vessels

are operated regularly on the route hut refrigerated traffic is quite
large The trade with Brazil already has shown improvement Our

accelerated increase in population it is thought will continue for some

time thus increasing our purchases To mention but one important
export from South America linseed which has moved heavily until

recent months eventually should move again Since Shepard has been

endeavoring to develop Parana River ports it expects to profit when

exportation of that commodity is resumed In time Europe s dollar

earning capacity should be available to pay South America for its Euro

pean exports and thus provide South America with an iIportant part
of its dollar purchasing power According to the estimates of Shepard s

witnesses trade on Route 1 will eventually rise to about the 1947level
which was very high Shepard fears that foreign carrier competition
and not lack of trade will be the long run problem and that withdraw i

ing American vessels will mean more foreign competition Shepard
testified that it has secured cargo which formerly moved by foreign
lines The fact that Mormac has a ked permission of the Commission

to increase the number of its sailings indicates to Shepard that the route

is still attractive Shepard is of the firm belief that staggered sailings
by the two American lines would help the over all picture in their efforts

to compete with the foreign lines but the suggestion for such a plan
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has not received any support as Mormac has not seriously considered

that Shepard is going to stay in this trade

Since resumption of normal service Mormac has had no minimum

requirement for traffic out of Boston and its vice president believes that

improved conditions should cut the loss of time from that port to within

a few days of Shepard s schedule In that witness opinion 1947 is an

abnormal competitive pattern and traffic on Route 1 will not again at

tain that level for a long time if it does there probably will be a return

to the same unprecedented port congestion in South America unless new

facilities are installed which is not likely based on past experience
South American terminals in the large ports are not owned by the car

riers A definite trend for the worse is seen by Mormac in recently
cOIcluded trade agreements between Argentina and a number of western

European countries for the exchange of products which are competitive
with those of the United States If the policy of forcing certain

portions of cargo to nttional vessels continues in South America Mor

mac is doubtful whether it or Shepard will get sufficient cargo to utilize

their vessels Under any circumstances Mormac believes that Shepard
will take more cargo from it than from the foreign lines Mormac is

of the opinion that the stagger system does not tend toward good oper

ation as it does not develop initiative Because of foreign competition
it believes that the system would be disastrous to Mormac and not

good for Shepard
Mormac s fleet of 24 vessels allocated to route 1 including the three

good neighboc ships has a deadweight capacity in each direction of

about one million tons annually and Mormac doubts whether south

bound liner traffic on Route 1 excluding coal can sustain itself at an

average much greater than one million tons annually of which the

share of U S flag vessels would be one half under the recommendations

of the Commission s Trade Route Committee Northbound the long
range traffic would approximate one and a half million tons annually
but since the stowage factor southbound is greater than that north

bound the spread is not so great as might appear It is stated by
Mormac s vice president that the company would not have invested in

so many vessels in accordance with the suggestions of the Trade Route

Committee had it known that the Commission contemplated subsidizing
another company in the use of vessels which would exceed the reason

able needs of the trade

CONCLUSIONS

There is good reason to believe that the present slump on Route 1 is

temporary and may be eased in the not too distant future The de

velopment plans of the various South American countries will probably
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create a strong demand for American goods for some time The mere

fact that Mormac has ample facilities to handle all cargo now moving
by American vessels does not mean that Shepard which has made a

good start in the trade cannot secure cargo without prejudicing the
financial standing of Mormac Indeed the figures hereinbefore set out

indicate that Mormac has been holding its own reasonably well since

the Shepard service was commenced That Shepard has already made

inroads on cargo formerly carried by foreign lines has also been noted
In a trade of the magnitude of Route 1 served so predominantly by
foreign lines there is no assurance that one American line can ade

quately handle at least half of the traffic that potentially will move

via all American lines Instances were cited at the hearing where a

foreign line was used when a second American line was not available
Most shippers who testified stated that they prefer to ship by American
lines when possible and that their experience has been that more than
one American line in a trade acts as a healthy spur to competition It
is a natural phenomenon that shippers like buyers enjoy the oppor
tunity to choose

As appears from Report No 1618 of the Senate Committee on Com
merce 75th Congress 3rd Session the whole subsidy system is designed
lito preserve and expand an industry demanded in the interest of our

national welfare and not aid Ilfor the benefit of the shipowner Upon
the facts of record in this proceeding we conclude that under the second

part of section 605 c of the Act the granting of an operating differ
ential subsidy to Shepard on service B of Trade Route 1 would not ube
to give undue advantage or to be unduly prejudicial as between citizens
of the United States in the operation of vessels in competitive services
routes or lines

Mormac s exceptions have been carefully considered and except to
the extent that the examiner s recommended decision has been modified
by this report in conformity with those exceptions they are overruled

We find

1 That the vessels being operated and in service in Freight
Service B of Trade Route 1 by applicant Shepard Steamship Co
are providing an existing service and that applicant Shepard
Steamship Co is an existing operator on said Service B of Trade
Route 1 and

2 That the effect of the granting of an operating differential
subsidy to applicant Shepard Steamship Co with respect to the

operation of vessels on Freight Service B of Trade Route 1 would
not be to give undue advantage or be unduly prejudicial as between
citizens of the United States in the operation of vessels in competi
tive services in said freight service on said Trade Route
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This proceeding under section 605 C fthe Merchant Marine Act
1936 is hereby discontinued Questions arising under other provisions
of law will be separately considered and decided in due course

Coddaire Commissioner concurring
The issue presently before the Commission is very narrow whether

section 605 c of the Merchant Marine Act 1936 stands in the appli
cant s way in seeking an operating differential subsidy covering its

operations on Freight Service B of Trade Route 1 The report of the
Commission holds merely that section 605 c does not stand in the
way The Commission has not held that subsidy will be awarded
That question is expressly reserved for future determination

Moore McCormack Lines Inc Mormac holds an operating differ
ential subsidy contract for service on Trade Route 1 The service
which Shepard is now operating and for which it asks a subsidy is in
direct competition with Mormac Mormac insists that since it was the
first line to be subsidized in the affected trade and is prepared to furnish
all the service recommended by us in our report on essential trade
routes no subsidy may be given to Shepard There are several an

swers all of which I deem conclusive to Mormac s position
Under section 601 a Merchant Marine Act 1936 the Commission

is authorized and directed to consider the application of any citizen
of the United States for financial aid in the operation of a vessel or

vessels We must assume that the statutory reference to
the application of any citizen means what it says and it follows that
no citizen applicant may be summarily turned away simply because it
was not the first successful applicant for Government aid Even if the
Commission had contracted not to subsidize a Mormac competitor I
should consider the agreemeniJ void for inconsistency with the obligation
to consider the application of any citizen The Commission may not
contract away responsibilities imposed upon it by law

The legislative history of section 605 c proves that Congress did
not mean to prescribe any rule limiting operating differential subsidies
to a single line in a single trade The Guffey Bill S 4110 74th Con

gress one of the many bills which Congress considered in evolving the
Merchant Marine Act 1936 contained such a restriction but was never

reported out of Committee and no similar restriction is found in any
of the other bills which dealt with the subsidy problem although the
question of single subsidy versus multiple subsidies was considered in
the legislative proceedings See for example hearings before the
Senate Commerce Committee on S 4110 S 4111 and S 3500 74th
Cong 2d Sess p 135

It is unnecessary however to go beyond the Act itself for authority
to award dual or multiple subsidies in a proper case Section 605 c
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implicitly recognizes the Commission s power to subsidize competing
operators by setting forth the conditions which must be met before such

action is taken The operators entitled to be heard under that section

on questions of adequacy of service and of undue advantage or undue

prejudice are subsidized as well as unsubsidized lines If we were for

bidden to subsidize competing operators the law would presumably
have told us so instead of setting up the complex scheme found in

section 605 c for the qualified protection of operators including sub

sidized operators against subsidized competition The Commission

has recognized all this as long ago as 1938 in subsidizing the Robin

Line alongside the Farrell Line American South African Line on

Trade Route 15A and as recently as 1948 in subsidizing Pacific Argen
tine Brazil Line PAB in competition with Mormac on Trade Route 24

It follows then that the Commission is entirely free to subsidize two

or more United States flag operators in a particular trade if it finds that

such action is in conformity with the purposes of the Merchant Marine

Act 1936 and does not conflict with the prohibitions of section 605 c

The Commission has found that the granting of the Shepard application
would not conflict with those provisions and I think that the law and

the evidence fully support its findings If similar findings were justi
fied as I believe they were in the PAB case they are inescapable o

the record now before us

The dissenting opinion raises several points which invite discussion
The dissent traces the history of Mormac s application for resumption

of subsidized operations and concludes on the basis of various actions

taken by the Commission with respect thereto that such application
stands approved subject to the Commission s direction that notice of

approval be withheld from Mormac I read the record differently
The Commission having voted to approve the Mormac application on

October 14 1948 rescinded its approval on October 19 1948 before

notice of its action had been transmitted to Mormac The action of

October 19 necessarily constituted a recission not only of the approval
as voted on October 14 but also of the approval previously voted on

April 13 1948of which notice was withheld pending the Shepard ap
plication Thus the Mormac application still awaits definitive ap

proval or disapproval and in view of section 601 of the Act I should

suppose that the Commission ought not to pass upon it except in con

junotion with its consideration of the pending Shepard application on

its merits

The dissent includes the opinion that the Act does not contemplate
the subsidizing of two or more operators in the same service if the pres
ently subsidized operator has a contract for carrying a substantial

portion section 101 of the Act of cargo moving in the trade and
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demonstrates capacity and willingness to fulfill his contract I have

indicated that I think the Commission has no power to foreclose by
contract or otherwise its consideration of the Shepard application or

any other application I fully agree that the Commission may ulti

mately as a matter of policy determine that Shepard should not be

subsidized but that determination if made must be based upon full

consideration of the facts It seems to me in no sense conclusive that

Mormac has purchased a fleet so large that Mormac ships alone can

provide all of the service recommended by us for Trade Route 1 If

that fact were determinative it would mean that Mormac would be

unduly prejudiced wheneVer a subsidized competitor carried any traffic

other than Mormac s overflow I am convinced that such is not the

meaning of the law The Commission sells no monopolies and Mormac

has purchased none

The other points raised by the dissenting opinion will be relevant

when the Commission finally considers whether to award a subsidy
It cannot be over emphasized that the Commission has not yet made

that determination as is concluded in the dissent It has had before it

and has made determinations with respect to only those issues arising
llnder section 605 c Public hearings were held for the purpose of

receiving evidence relative to those issues alone The Commission s

determination that Mormac has failed to demonstrate that it would be

unduly prejudiced by the granting of the Shepard application is based

upon a record made in public hearings and upon nothing else If the

record is to have any meaning it must except as to facts officially
noticed be the exclusive source of evidence upon which the Commission

draws in passing upon the matters in issue The dissent says It could

be that the examiner s lack of familiarity with all of the phases of

Moore McCormack s contract caused him to err in recommending a

finding that Mormac would not suffer undue prejudice Mormac had

every opportunity to acquaint the examiner and the Commission with

the relevant phases of its contract which was stipulated into the

record and if there were collateral considerations bearing thereon

which were not made matters of record the examiner and the Com

mission as well properly left them out of account

The question of expense to the Government is discussed in the dis

senting opinion and the conclusion made that the award of a subsidy
to Shepard would constitute a waste of Government funds It does not

necessarily follow that a subsidy to Shepard would substantially in

crease the Government s cost such cost being dependent on the number

of subsidized sailings rather than the number of subsidized operators
In any event I do not understand that the subject of Government ex

travagance is related to the question whether Mormac will suffer undue
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prejudice but the question having been raised I think it fitting to

observe that a subsidy in a proper case is not to be condemned solely
because it might be more cheaply withheld than granted The question
in any case is whether Commission action in awarding a subsidy repre
sents a prudent expenditure of Government money in promoting the

natIOnal maritime policy which is always a question of policy not of
law It should not be assumed that a long range subsidy program can

be administered without cost to the Treasury or that such cost may not

be many times returned in economic advantage to the nation if indeed
it is not repaid in the form of recapturable profit

In concluding it should be noted that the experience in Trade Route
15A on which the Farrell Line American South African Line and the
Robin Lme have been subsidized side by side for ten years does not

support a finding that dual subsldies are disadvantageous or prejudicial
to either of the subsidized competitors or to the interests of United
States participation in the doubly subsidized trade During the ten

years in which the FarreU Line and the Robin Line have been subsidized
on Trade Route 15A they have increased substantiaUy their combined
share of the United States South African trade The FarreU Line was

the first of the two lines to be subsidized but notwithstanding the grant
of a subsidy to its competitor both FarreU Line and Robin Line during
the ten year period enjoyed comparable increases

The proportion of traffic on Trade Route 1 carried by United States

flag vessels has been steadily decreasing since 1947 and as early as the
first half of 1948 had dropped to considerably less than half of the
total with foreign flag competition steadily on the increase If com

petition between United States flag operators on Trade Route 1 wiU
tend to increase the share of traffic carried in vessels of United States

registry as competition under dual subsidies seems to have done on

Trade Route 15A there would seem to be scant justification for con

cluding that the award of a subsidy to Shepard would be unduly preju
dicial either to lVlormac or to the United States merchant marine

By order of the Commission

SEAL Sgd A J WILLIAMS

Secretary
Washington D C April 14 1949

McKEOUGH Commissioner dissenting
1 Shepard Steamship Company filed an application for an operating

subsidy under date of April 19 1948 requesting a minimum of 18 and a

maximum of 26 sailings on Service B of Trade Route No 1

Following the Commission s approval on May 7 1948 of recommenda
tion from the Government Aids Division dated April 28 1948 notice of
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public hearing was dated May 7 1948 and served May 28 1948 The

notice among other things stated The purpose of the hearing is to

receive evidence relevant to determinations which the Commission is

required after hearing to make pursuant to the provisions of Section

605 c of the Merchant Marine Act 1936 Hearings were held in

Boston and New York in August 1948 before Examiner Robinson

Moore McCormack Lines Inc the only subsidized operator on Trade

Route No 1 intervened and opposed the application
The examiner s report served November 24 1948 contained the fol

lowing recommendation

The Commission should find 1 that Shepard is an existing operator
on Service B of Route 1 and that as a consequence it is not necessary

for Shepard to prove the inadequacy of Moore McCormack s service in

order to be eligible for a subsidy and 2 that the granting of a subsidy
to Shepard would not be to give undue advantage or to be unduly preju
dicial as between citizens of the United States As previously stated

in this decisionJ the scope of the hearing is limited by the notice thereof
to section 605 c of the Act hence no recommendation will be made as

to whether a subsidy should be granted to Shepara Italics added

On December 13 1948 the intervener Moore McCormack Lines

Inc filed exceptions to the above report and on December 17 1948 the

Commission heard oral argument in connection with the examiner s

report
2 Before filing its application for subsidy on Trade Route No 1

Shepard had applied on May 27 1946 for the purchase of five C3 S A3

vessels for operation on Trade Route 8 New York Boston Rotterdam

Antwerp On July 31 1946 Shepard filed an application for an oper

ating differential subsidy on Trade Route 8 Antwerp Rotterdam in

which it stated that it would purchase four C 3 type vessels converted

to carry 74 passengers each for operation on Trade Route 8 if its ap

plication for a subsidy were approved On September 30 1946 Shep
ard withdrew this application for a subsidy on Trade Route 8 and on

the same date its vessel purchase application was amended to show

that it wanted to operate on Trade Route No 1 Service B and that

while it preferred five vessels it would accept four vessels The latter

number was actually purchased by Shepard
Shepard made its first sailing in Service B of Trade Route No 1 in

May 1947 and as indicated above applied for a subsidy on that Trade

Route on April 19 1948

3 The intervener Moore McCormack Lines pursuant to competitive
bidding purchased the American Republics Line now known as Trade

Route No 1 from the Commission in 1936 and has been operating on

that route under an operating differential subsidy contract since
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Moore McCormack s current operating differential contract for Trade
Route No 1 is dated September 30 1938 and scheduled to expire
June 30 1951

The American Republics Line Trade Route No 1 is described in
Moore McCormack s subsidy contract as amended as follows

Between United States Atlantic ports and ports on the East Coast
of South America south of and including Para BraziL

Moore McCormack s subsidy contract provided for a minimum of 48
and a maximum of 64 voyages By addenda to this contract the voy
ages were increased for the calendar year 1940 to a minimum of 64 and
a maximum of 94 and for the calendar year 1941 to a minimum of 75
and a maximum of 95 The service was discontinued in 1942 as the
vessels of all subsidized operators were taken over by the government
for war purposes during 1942 Moore McCormack resumed operation
on Trade Route No 1 in March 1946

4 The Commission s Trade Routes Committee Report issued by the
Commission in May 1946 divided the freight services on Trade Route
No 1 as follows

Freight Service A

Itinerary New York regular calls also to be provided at Philadelphia
Baltimore Hampton Roads and at South Atlantic ports within the
Wilmington North Carolina JacksonvIlle range to Rio de Janeiro
Santos MontevIdeo Buenos Aires WIth caUs to b arranged at other
South American ports within the Pernambuco RIver Plate range as

traffic offers loading at River Plate including up rIver ports if condi
tions warrant and returnmg via Brazlban ports to U S Atlantic Ports
with privilege of calling at Canadian ports to load or discharge cargo but
notexceeding 12 calls per year

Saihng Frequency 52 weekly saIlmgs per year
No and Type of Ships 10 C 3 type freight vessels

Freight Service B
Itinerary U S Atlantic ports to East Coast South American ports within

the Pernambuco River Plate range includmg up river ports in the
RIver Plate area with privilege of calling at Canadian ports to load or

dIscharge cargo but not exceedmg 12 calls per year
Sailing Frequency 18 to 24 sailIngs per year
No and Type of Ships 4 C 2 type freight vessels

Freight Service C
Itinerary U S Atlantic ports to Belem Para other North Brazil ports

as traffic offers to and including Bahia returning via Belem Para and
other ports in central and north Brazil as traffic offers to U S Atlantic
ports WIth priVIlege of callIng at Canadian ports to load or discharge
cargo but not exceedmg 12 calls per year

Sailing Frequency 2 sailings per month 24 sailings per year
No and Type of Ships 4 CI A or other suitable type freight vessels
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Thus a minimum of 94 and a maximum of 100 voyages are called for

with respect to the three freight services listed above It should be

noted that the description of Moore McCormack s service in its original
contract previously quoted herein includes the entire territory covered

by the three services created on Trade Route No 1

In its application of August 22 1946 for resumption of subsidized

operations Moore McCormack said

The minimum sailings are herewith given as proposed by the report of the

Commission on essential foreign trade routes and services recommended for U S

flag operation except as to passenger service

5 Subsequent to August 22 1946 Moore McCormack acquired from

the Commission more than sufficient vessels of the type required to

cover adequately the three services described under Trade Route No 1

The recommendation received by the Commission from the staff with

respect to these purchases showed that the vessels were being acquired
by Moore McCormack from its Capital Reserve Fund for the expressed
purpose of providing sufficient freight vessels of the type required on

Trade Route No 1 to make the voyages called for by the Trade Routes

Committee s Report of May 1946

6 In its report to the Commission dated Jilarch 4 1948 under sub

ject Moore McCormack Lines Inc Application for Resumptiop of

Subsidized Operations the Government Aids Division recommended

that Moore McCormack s subsidy contract be modified effective as of

the date subsidy payments were to be resumed January 1 1947 to

provide the following
American Republics Line Trade Route No 1

Freight Service A48 60 sailings per year

Freight Service B18 24 sailings per year

Freight Service C18 26 sailings per year

Total 84 110 sailings per year

It was explained in the recommendation that the decrease in the

minimum from 94 as provided for in the Trade Routes Committee s

Report of May 1946 to 84 and the increase from 100 to 110 was recom

mended at the suggestion of the Trade Routes Committee in order to

give greater flexibility particularly during the early post war period
The same memorandum of March 4 1948 from the Government Aids

Division pointed out that Moore McCormack had purchased sufficient

vessels for Trade Route No 1 as well as for its other services Trade

Routes Nos 6 and 24 to make the number of voyages prescribed in the

Trade Routes Committee Report of May 1946 That 110 voyages

was the maximum number of voyages required to be subsidized in the

opinion of the Trade Routes Committee was reaffirmed in a recent
3U S M C
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memorandum from the Chairman Trade Routes Committee to Chief
Bureau of Government Aids dated February 17 1949 1 This recom

mendation as to increased number of voyages was consistent with the

recommendations made to and approved by the Commission with re

spect to other subsidized operators Th Commission has increased
the number of voyages of other operators without pubUc hearing
where the geographical scope of the operators subsidized service as

described in its contract was not enlarged and where no change in the

type of service was involved in order to provide for a nominal increase
in the number of sailings required on a long range post war basis the
Trade Routes Committee Report of May 1946 having been the Com
mission s guide in this respect

1 We wish to refer to your memorandum of December 29 requesting a list of tentatively ap

proved and actual sailings in the subsidized services of the Moore McCormack Lines for the
calendar year 1948 which are listed below

American Republics Line

Sailings by ownership vesselssubsidized 86

Chartered sailings non subsidized 4

Combination passenger and freight vessels non subsidized 24

Total 114

Tentatively scheduled sailings 111

November was strikebound month when 8 sailings were scheduled but 4 vessels sailed
The Trade Routes Committee has approved the minimum and maximum voyages on this service

as

Total

Minimum
48

18

18

84

Maximum
60

24

26

110

A Line

B Line
CLine

Pacific Republics Line

Sailings by ownership vessels subsidized 6

Chartered sailings non subsidized 3

Total 9

Tentatively scheduled sailings 14

September October and November were strikebound months and 3 ownership vessels were

tied up as the result of the strike

The Trade Routes Committee has approved the minimum and maximum voyages on this service
as

Minimum Maximum

12 18
American Scantic Line

Sailings by ownership vessels subsidized 33
Chartered sailings non subsidized

Total 34

Tentatively scheduled sailings 40

November was strikebound month when 4 vessels were scheduled and only 1 sailed

The Trade Routes Committee has approved the minimum and maximum voyages on this service
as

Minimum Maximum

48 52
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7 On April 13 1948 the Commission approved the aforementioned

recommendation of March 4 1948 for resumption of Moore Mc

Cormack s subsidized operations However before Moore McCormack

was advised or that action by letter the Commission ordered that formal
notice be withheld until Shepard s application was received

After the submission of a supplemental memorandum dated April 28
1948 by the Government Aids Division the Commission s approval of
the resumption application was reaffirmed on October 14 1948 but once

again the Commission instructed the staff not to notify Moore Mc

Cormack pending consideration of application for subsidy by Shepard
Steamship Company Thus the recommendation of March 4 1948
from the Government Aids Division stands approved but without formal
notification of Moore McCormack

8 The following are some of the factors that appear to have a direct

bearing on the finding to be made by the Commission under section
605 c of the 1936 Act

The Operating Department of the Moore McCormack Lines has in
formed us it is their intention to remove the vessels which are now on

ccharter for bulk cargo operation and restore them to subsidized services
as indicated below

Mormacowl Now on charter with full cargo of grain for Italy
Due Philadelphia March 8 Will be returned to subsidized oper
ation on American Republics Line about March 8

Mormacport Now on time charter for full cargo of grain from
Houston to Italy Expected to be returned to subsidized oper
ation on the Scantic Line March 10

Mormacwave Now on charter with a full cargo of grain from
Baltimore to Italy Expected to be returned to subsidized oper
ation on the Scantic Line about February 24

MormacwrenCompleted voyage with full cargo of grain from
Baltimore to Italy Returned to subsidized operation on Amer
ican Republics at Baltimore on February 5

When the above vessels are returned to subsidized operation there
will be no Moore McCormack owned vessels on charter with grain
Coal or Army per diem voyages

a The 1936 Act in my opinion does not contemplate the subsidizing
of two or more operators in the same service if the existing subsidized
operator has a contract for carrying a substantial portion section
101 of the 1936 Act of cargo moving over such service and has shown
the capacity and willingness to fulfill the requirement of his contract

b Until the recent operating differential subsidy contract was

awarded to the Pacific Argentine Brazil Line there had been no ap
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parent desire an the part of this Commission or any previo us Comrrlis

sian to disregard the principle enunciated in a above Only in one

caSe prior thereto had the Commission granted operating subsidy con

tracts to two operators an the same service and in this one instance

I believe the record shows that the existing operator which had a mail

contract that was cancelled along with ather similar contracts as of

June 30 1937 pursuant to the provisions of the 1936 Act was notwill

ing to provide sufficient tonnage to move what was considered by the

Commission to be a substantial portion ofthe cargo
c Moore McCo rmack the existing subsidized operator purchased

the American Republics Line Trade Route No 1 upan competitive
bidding The report of the Trade Routes Committee issued by the

Commission in May 1946 divided Trade Route No 1 into three freight
services The total of the three services represented an overall increase

aver the prewar sailing requirements in the subsidy contract of Moore

McCormack but all parts listed are included in the area covered by
Moore McCormack s contract

d Moore McCo rmack with Commission approval purchased all of

the additional vessels required to make the vo yages provided far in the

report of May 1946 i e the anticipated lang range requirements rather

than temporary increases ofthe period immediately after the war

e The Commission has twice approved the recommendation from the

Government Aids Division ofMarch 4 1948 which provided far a mini

mum of 84 voyages and a maximum of 110 the latter being the maxi

mum number the Trade Routes Committee believed necessary to carry

a substantial portion ofthe cargo expected to move an Freight Serv

ices A B and C ofTrade Route No 1

f In 1947 the first full year of postwar operations by Moore McCor

mack as well as in 1948 Moore McCormack exceeded the minimum

number of voyages 84 referred to in e above

g Section 804 ofthe 1936 Act provides in part that Contracts under

this Act shall be entered into so as to equitably serve insofar as possi

ble the foreign trade requirements of the Atlantic Gulf and the Pa

cific parts of the United States but the law does not say that the

Commission should award a contract to a new operator domiciled in a

particular part ail the Atlantic seaboard irrespective ofthe cargo that

normally moves through that part or irrespective of the fact that an

ather operato r already has a contract which requires it to serve said

part Notwithstanding all the calls made at Boston by bath Shepard
and Moore McCormack in 1947 the examiner paints aut that only ap

proximately 8 000 tans moved southbound from Baston an Trade Route

No 1 that year during which Moore McCormack according to Exhibit

36 made 43 northbound calls at Baston and scheduled 25 outbound
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calls and on most of which they didn t book a ton of cargo according
to a statement by the attorney for Moore McCormack

h The examiner stated that to give Shepard a subsidy on Service B

of Trade Route No 1 nwould not be to give undue advantage or to be

unduly prejudicial as between citizens of the United States in the op

eration of competitive services routes or lines This renders moot un

der the same part whether it is necessary to make a contract in order

to provide adequate service by vessels of United States registry It

could be that the examiner s lack of familiarity with all of the phases of
Moore McCormack s contract caused him to err in the first conclusion

If however we assume for the purpose of this discussion that he is

correct in his first conclusion he would presumably be correct in further

concluding that he is not concerned as to the necessity for subsidizing
a second operation in this service However this question of the need

for a second subsidized service should be of paramount concern to the
Commission

i The Commission cannot subsidize unnecessary operators and un

necessary voyages without wasting government funds both by paying
out more money in subsidy than is required to carry out the purposes
and policies of the 1936 Act and by reducing the profits that otherwise

would be subject to recapture
j The findings of the examiner appear to me to conflict with the re

quirements of Moore McCormack s subsidy contract as modified by
Commission action of April 13 1948 which provides for all of the

freight VGyages a maximum of 110 voyages on Trade Route No 1

found necessary in the Trade Routes Committee Report of May 1946

Naturally the Commission is free to revise the Trade Routes require
ments but until such revision is made sailings complying with the re

quirements of the Report oj May 1946 must be assumed by operators to

be adequate As late as February 17 1949 the Chairman oj the Trade
Routes Committee reaffirmed that the maximum voyages per annum

which the Commission should require was 110

k Moore McCormack also operates the Good Neighbor fleet of

passenger vessels owned by the Commission under bareboat charter

in the passenger and freight service of Trade Route No 1 These ves

sels are nearing the end of their economic lives of 20 years each We

have no subsidy contract with Moore McCormack which requires it to

construct for its account new vessels of this type for operation in this

service However it is my impression that we have made considerable

progress in our discussions with this company looking toward it invest

ing some of its capital in the purchase of new combination vessels suit

able for this operation This phase of the Commission s problem with
respect to Trade Route No 1 is of great importance to the U S mer
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chant marine and to the continuation of the Government s IGood

Neighbor policy toward the South American countries Neither Shep
ard nor any other company except Moore McCormack has shown any

interest whatsoever in acquiring suitable combination passenger and

cargo vessels for operation on Trade Route No 1 None of the subsi
dized operators has shown any interest in passenger or combination

passenger and cargo vessels standing alone all appear to want such

freight services as they can get as a support to the passenger business

If the Commission continues to permit the chiseling away of Moore

McCormack s freight services irrespective of the merits of the case or

the requirements of the services it is reasonable to believe that it will

be difficult if not impossible to persuade Moore McCormack on the

soundness of any proposal involving the investment by it of millions of

dollars in new passenger or combination vessels
l The examiner has not recommended that a subsidy contract be

awarded to Shepard and neither has he recommended against such an

award Hence the Commission has neither an affirmative nor a

negative recommendation on this phase of the matter before it for con

sideration Based on the record it appears obvious that there is no

necessity for the requested contract which fact standing alone is ample
reason for rejecting the same

9 In line with the policy of section 101 a of the 1936 Act I favor

subsidizing an operator where needed and only where needed to carry

a IIsubstantial portion of the water borne export and import foreign
commerce of the United States moving over an essential foreign trade

route whether such operator would be in addition to an existing sub

sidized operator or would be operating on an essential foreign service

not heretofore covered by an existing subsidized operator To follow

any other course would be a waste of public funds and most certainly
would be contrary to the practices of a Ilprudent businessman whose

standards the Commission members are admonished to follow in the

1936 Act
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No M 2

AMERICAN HAWAIIAN STEAMSHIP COMPANY AND PITTSBURGH STEAMSHIP

COMPANy ApPLICATIONS FOR EXTENSION OF PERIOD FOR COMMIT

MENT OF CONSTRUCTION RESERVE FUND DEPOSITS

Submitted September 30 1949 Decided November 30 1949

The period from and after December 1 1949 within which deposits in applicant
American Hawaiian Steamship Company s Construction Reserve Fund aggre

gating 7 236 111 91 shall be expended or obligated for construction or acqui
sition of new vessels as defined in section 511 of the Merchant Marine Act

1936 as amended should be extended to September 30 1951

The period from and after December 1 1949 within which deposits in applicant
Pittsburgh Steamship Company s Construction Reserve Fund aggregating
8852 000 shall be expended or obligated for construction or acquisition of

new vessels as defined in section 511 of the Merchant Marine Act 1936 as

amended should be extended to September 30 1951

Edward P Farley and Donald S Morrison for applicant American

Hawaiian Steamship Company
Wendell W Lang and Harold L H ale for applicant Pittsburgh

Steamship Company
Hoyt S Haddock for CIO Maritime Committee intervener

George F Galland for the Commission

REPORT OF THE COMMISSION

MELLEN Vice Chairman

Exceptions were filed by American Hawaiian Steamship Company to

the examiner s recommended report but briefs and oral arguments were

waived Our conclusions differ from those of the examiner

Hearing on these applications was held on August 31 1949 in accord

ance with House and Senate Committee Reports on H J Res 186 81st

Congress pursuant to notice in the Federal Register of August 26 1949

Both applicants are citizens of the United States operating vessels in

the foreign or domestic commerce of the United States within the mean

ing of section 11 b of the Merchant l1arine Act 1936 as amended

A Construction Reserve Fund depositor has two years within which

to obligate deposits in such a fund and under section 511 h of the
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Act referred to the Commission has authority to grant extensions for

an additional period not in excess of two years In 1943 a proviso was

added to section 511 h which in effect authorizes further extensions

ending not later than six months after the termination of the war or

such earlier date as might be designated March 31 1951 was estab
lished as the date of the termination of the war for the purposes of this

proviso by Public Law 5081st Congress Approved April 20 1949

This enactment authorizes the Maritime Commission to further extend

the period within which to obligate deposits in the Construction Reserve

Fund to September 30 1951 The House and Senate Reports on H J

Res 18681st Congress state that it is the hope expectation and un

derstanding that the Commission
will hold open hearings on each application for an extension in which the

applicant line will be required to explain fully the need for extension and the

steps being taken to undertake construction or acquisition of new vessels within
the extended time

The authority of the Commission to grant extensions of time for the

obligation of deposits ip the Construction Reserve Fund is permissive
rather than mandatory and is not retroactive as to deposits withdrawn

or deposits as to which the time for extension has lapsed
The questions in this proceeding are whether the applicants have

fully explained the need for extension what steps are being taken to

undertake construction or acquisition of new vessels within the extended

time and whether granting the requests of the applicants would foster

the development and encourage the maintenance of the American mer

chant marine as set forth in Title I of the Merchant Marine Act 1936

as amended

By application filed July 15 1949 American Hawaiian Steamship
Company hereinafter referred to as American Hawaiian requested an

extension to September 30 1951 of the time within which deposits ag

gregating 7 236 11191 in its Construction Reserve Fund may be ob

ligated for the acquisition of new vessels as defined in section 511 of

the Merchant Marine Act 1936 as amended The deposits with re

spect to which the extension is requested are as follows
Date of Deposit Amount

April 24 1945 3 228 742 50

February 18 1946 595 785 25
June 21 1946 520 000 00
August 8 1946 730 000 00
November 22 1946 385 000 00
December 12 1946 360 000 00

May 9 1947 340 000 00

July 8 1947 367 000 00

September 30 1947 340 000 00

6 866 527 75
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March 17 1949 additional deposits
on which the statutory two year

period will not expire until March
17 1951 369 58416

7 236 111 91

On April 21 1949 the Commission granted American Hawaiian an

extension of time to September 30 1949 and by actions on September
27 and November 10 1949 granted interim extensions to December 1
1949 within which any uncommitted deposits in its Construction Re
serve Fund joint accounts Nos 1 and 2 aggregating 6 866 527 75 be

tween April 24 1945 and September 30 1947 shall be expended or

obligated for construction or acquisition of vessels in accordance with

the provisions of section 511 of the Merchant Marine Act 1936 as

amended

The application of American Hawaiian upon which the company re

lied for an extension of time to September 30 1951 within which to ob

ligate deposits in its Construction Reserve Fund states in substance
that the company is continuing to plan for the prudent investment of its
Construction Reserve Fund in vessels suitable for the intercoastal
trade that it has recently instituted a careful study of the use of cargo
containers as a means of reducing cargo handling costs in that trade
and that the company believes that the restoration of intercoastal ship
ping will be promoted by the retention of the deposits in the company s

Construction Reserve Fund where they will remain available for the

acquisition of vessels In addition to the company s application fur
ther information was adduced during the hearing

American Hawaiian has been in the steamship business since 1860
and has been operating an intercoastal service since shortly after 1900
Before the war the company owned 39 vessels 32 of which were in the
intercoastal service During the war 12 vessels were lost as war cas

ualties 10 were requisitioned for title by the Government and the
balance have been sold some in 1940 and the rest since the war

All receipts received by the applicant as a result of the sale loss or

requisition of its vessels have been deposited in the Construction Reserve
Fund with the exception of the proceeds from the vessels sold during
the early part of 1940 prior to the passage of section 511 of the Mer
chant Marine Act 1936 as amended Since American Hawaiian es

tablished its Construction Reserve Fund it withdrew from the Fund the
sum of 2 692 30248 for the acquisition of 5 vessels in the name of its

wholly owned subsidiary Mount Steamship Corporation now Ameri
can Hawaiian Steamship Company Del Two of these 5 vessels
were sold shortly after purchase and a Construction Reserve Fund was

established with the proceeds of such sales in the name of that subsidi
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Iary It also withdrew from the Fund 6 120 997 52 on September 30

1948 when the statutory period for commitment of that sum expired
With respect to this withdrawal the applic nt paid a tax of 1 400 000

Immediately after the war American Hawaiian reestablished its in

tercoastal organization and at first operated vessels in that trade for the

account of the Government as a General Agent In 1947 the company

began intercoastal operations for its own account and is now using
5 or 6 vessels chartered from the Maritime Commission Notwith

standing the company s assertion that the intercoastal trade is its pri
mary interest and concern the company is presently operating about 20

chartered vessels in foreign commerce Such vessels are employed in

maintaining a monthly berth service from Atlantic coast to transpa
cific ports are chartered to the Army on a time charter basis or are

operating in the bulk cargo movements
The charter hire on a vessel owned by the Maritime Commission

which is operated in the domestic intercoastal trade is at the rate of

15 per annum of the statutory sales price of the vessel or the floor

price whichever is higher of which 8 shall be payable uncondition

ally and the balance of 6 shall be payable from the earnings before

any participation in such earnings by the charterer The applicant as

serts it has never become obligated to pay any portion of such 61j200

on the vessels it operates in its intercoastal service and th t its losses

in such service from August 1947 to June 1949 were 1 265 61133

American Hawaiian contends that every effort is being made by the

company to reduce its costs that rates are about as high as can be

maintained without a loss of traffic that terminal and handling costs

amount to approximately 50 of gross freight revenue These costs

are felt to be reducible through the use of containers for general freight
which will also save pilferage damage and certain rehandling costs

The studies made by the company as well as those carried on by oth

ers have not yet progressed sufficiently far to indicate the size type
weight construction and other characteristics of a container which

would be interchangeable between ship railroad and motor truck or

to form the basis for the development of a plan for a specially designed
vessel or for the modification of any existing vessel The load factor

on applicant s intercoastal vessels is increasing and the company al

leges that their operations are beginning to show a gain However the

company asserts that it could not remain in the intercoastal business

operating only five or six vessels if it were not for the distribution of

overhead between its foreign and intercoastal services

The basic design of the C4cargo vessel built by the Maritime Com

mission during the war was developed by the applicant and it is now

using several vessels of this type chartered from the Government in its
3U 8 M C
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intercoastal service The C4 type of cargo vessel is considered most

desirable by the company for intercoastal operations due to compart
mentation the engines being aft and the ease with which it can be

loaded and discharged but it cannot be operated profitably at the pres
ent time in those operations

On behalf of the company it was asserted that it would not be pru
dent either to plan for the construction of new vessels under prevailing
circumstances or to purchase vessels at prevailing prices Also that

if the requested extension were not granted it would have no alternative

but to withdraw the deposits in its Construction Reserve Fund and pay
a substantial portion thereof in taxes and that this would remove the

amount paid in taxes from possible future investment in the American

merchant marine

In the face of demands from some stockholders to liquidate it was

alleged that the Board of Directors of the company has taken affirma

tive action to stay in the business although losing money The com

pany states that if it receives a two year extension it is confident

something can be worked out otherwise it would not have made the

application
On the foregoing record it appears that American Hawaiian has ade

quately explained the need for an extension of time and that to extend

the period for the obligation or commitment of the deposits in appli
cant s Construction Reserve Fund to September 30 1951 to afford the

company an opportunity to place its intercoastal operations on a profit
able basis so that management may prudently invest in vessels is in

furtherance of the policy of the Merchant Marine Act 1936 as

amended

Pittsburgh Steamship Company hereinafter referred to as Pitts

burgh by a letter dated August 3 1949 as supplemented at the hearing
requested an extension of time to September 30 1951 within which de

posits aggregating 852 000 in its Construction Reserve Fund may be

obligated for the acquisition of new vessels as defined in section 511 of

the Merchant Marine Act 1936 as amended The deposits with re

spect to which the extension is requested are as follows

Date of deposit
June 13 1945

August 11 1945

September 4 1945

May 24 1946

Amount

125 000

10 000

490 000

152 000

777 000
December 8 1948 additional deposits on

which the statutory two year period will

not expire until December 8 1950 75 000

852 000

3U S M C



394 UNITED STATES MARITIME COMMISSION

On May 18 1949 the Commission granted Pittsburgh an extension of

time to September 30 1949 and on September 27 1949 and November

10 1949 granted interim extensions to December 1 1949 within which

any uncommitted deposits ade in its Construction Reserve Fund shall

be expended or obligated for expenditure for construction or acquisition
of vessels in accordance with the provisions of section 511 of the Mer

chant Marine Act 1936 as amended

Applicant Pittsburgh is a contract carrier operating exclusively on

the Great Lakes and has no plans to go beyond the Great Lakes The

company operates 61 vessels wholly owned by it These are all the

same type Great Lakes bulk cargo carriers The company s need for
new vessels is largely replacement and it is to the applicant s advan

tage to pursue plans actively because the average age of its fleet is 30

years The oldest vessel is 51 years old and the newest vessels were

built in 1942

Occasionally the company utilizes Canadian flag vessels to carry
commodities which normally are and could be carried by its own vessels
if they had sufficient capacity The waiver of coastwise laws under a

temporary statute authorizing the use of foreign tonnage has had no

effect on the company s construction plans Its use of the Canadian
vessels is sporadic not a policy or a practice

Pittsburgh testified that it has developed several plans for modern
Great Lakes cargo carriers and by conducting tests has eliminated all
but two hull patterns from consideration

During the past year some of the companies for which Pittsburgh
carries have made explorations for ore outside of the continental iimits
of the United States and one of the largest of such companies has al

ready acquired foreign ore properties The results of these explorations
will have an effect on Great Lakes shipping and will influence the re

spective tonnage requirements for ore coal and limestone The ton

nage requirements will in turn have a strong bearing on the choice of

hull pattern as well as other vessel characteristics such as unloading
machinery and hatches

The company stated that its hesitation in building is not the result of
dissatisfaction with existing designs but rather because of the uncer

tainty as to what quantities of what cargoes will be carried It be
lieves that the present uncertainty will be resolved by 1951 and that
there would be no delay in construction simply because the requested
extension was granted The cost of a vessel built according to the

plans already prepared by the company was estimated at between

4 500 000 and 5 500 000

A representative of the CIO Maritime Committee appeared in oppo
sition to the application and asserted that it was general knowledge
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that Pittsburgh needs ships which it has not built and one of the rea

sons it has not built them is because foreign tonnage could be utilized

pursuant to the temporary coastwise waiver statute previously referred

to This basis for opposition does not appear controlling in view of the

direct statements by applicants that the delay in proceeding with con

struction has been because of other cogent reasons

On this record it appears that Pittsburgh has explained the need for

an extension of time and has shown that it has taken steps to undertake

construction of new vessels It further appears that in view of the

uncertainty of the cargo requirements of the company it is in accord

ance with the policy of the Merchant Marine Act 1936 as amended

to grant the extension requested thereby giving the applicant an oppor

tunity to make a more intelligent determination of the new type of

vessel to be constructed in accordance with its plans and tonnage
requirements

The examiner recommended certain limitations upon the extensions

of time requested by the applicants for the commitment or obligation of

their construction reserve funds Although such limitations would

make possible a reexamination of the matters involved and would not

proscribe future applications for further extensions consideration of all

facts relevant to the subject requests leads to the conclusion that ad

vantage would accrue to no one as a result of the recommended lim

itations To so limit the time would unnecessarily interrupt the

continuity of the companies plans and developments require fur

ther hearings and leave the applicants in a state of uncertainty while

factors pertinent to the formulation of sound long range investment

decisions continue indefinite

An appropriate order granting extensions in each case to September
30 1951 will be entered
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No 515

MOORSMCCORMAC LINES INCRESUMPTION OF CPERATINGDIFFER
ENTIAL SUBSIDY FOR GOOD NEIGHBOR FLEET

Submitted January1 1950 Decided April 13 1950

The Commission finds that the passenger carryings of foreignflag cargo vessels
and of certain cruise ships on Trade Route No 1 constitute foreign competition
with the Good Neighbor Fleet and that an operating subsidy is necessary to
meet such competition

Ira L Ewers Donald Lincoln tl7elville J France and Albert F

Chrystal for applicant
Paul D Page Jr Solicitor and Joseph A Klausner for the Commis

sion

REPORT OF THE COMMISSION

IIY THE COMMISSION

This proceeding involves the application of MooreMcCormack Lines
Inc hereinafter referred to as Mormac for the resumption of payment
to it of an operatingdifferential subsidy on its Good Neighbor Fleet
on Service 1 of Trade Route No 1 between New Yark N Y and the

East coast of South America as described in the CommissionsReport
on Essential Foreign Trade Routes of the American Merchant Marine
issued May 1949 A recommendation favorable to the applicant was

submitted by the hearing examiner based upon grounds which Mormac
deemed too narrow Exceptions were filed by Mormac and argued be

fore the Commission Our decision follows the examiners recom

mendation that the application be approved but rests upon somewhat
broader grounds

Trade Route No 1 was determined by the Commission to be an es

sential route in the commerce of the United States pursuant to sec

i 211a of the Merchant Marine Act 1936 hereinafter called the
Act which provides
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SEC 211 The Commission is authorized and directed to investigate determine

and keep current records of

a The ocean services routes and lines from ports in the United States or in

s Territory district or possession thereof to foreign markets which ate or may

be determined by the Commission to be essential for the promotion development

expansion and maintenance of the foreign commerce of the United States and is

reaching its determination the Commission shall consider and give due weight to

the cost of maintaining each of such steamship lines the probability that any

such line cannot be maintained except at a heavy loss disproportionate to the

benefit accrving to foreign trade the number of sailings and types of vessels that

should be employed in such lines and any other facts and conditions that a pru

dent business man would consider when dealing with his own business with the

added consideration however of the intangible benefit the maintenance of any

such line may afford to the foreign commerce of the United States and to the

national defense

In accordance with the policy of the Act and in aid of the Govern

ments Good Neighbor Policy in relation to Latin America the Com

mission in 1938 purchased from Panama Pacific Line the passenger
vessels Pennsylvania Virginia and California for operation in the serv

ice under consideration The vessels were reconditioned and renamed

Argenlintt Brazil and Uruguay On June 17 1938 the Commission

offered for sale or charter under competitive bidding its American Re

publics Line of ten vessels then operating in the trade between the

United States and the East coast of South America plus the three re

centlyacquired passenger vessels the successful bidder to receive an

operatingdifferential subsidy whether the line be purchased or char

tered If chartered the subsidy was to continue for three yearsthe
duration of the charterwith atwoyear extension The route was

divided into three services the passenger vessels to be used on Line A
which is the present Service 1 There were no bids for the purchase of

the line but Mormacsaffiliate American Scantic Line Inc was the

successful bidder far operation under charter The chartersubsidy
agreement was signed on September 30 1938

By addenda to the charter the vessels were operated until January 1
1942 when they were taken over for national defense purposes pro
vision being made for their eventual return to the charterer if not lost

r Sec 101 of the Act provides
Sec tOl It ie necessary for the nations defense nod develoluneat o1 its foreign and domestic

commerce that the United States shall Gave a merchant marine aeuficievt to rery its domestic

waterborne commerce end a eubstantiel portion of the waterbome export and imporE foreign
mmmeroe of the United States and to Drovide shipping eervice on all roulo essential for maintain
in6 Lhe Sow of each domestic and foreign Tatarbome commerce at all times b capable of serv

in6 ee a naval end military auxiliary in time of war ornational emergency c owv and operated
antler the UniteM States flag by eitieem of the United States imofar as may be practicable and
d campoeed of the besteduipped safest and most suitable types of vessels constructed iv the
United Statax and messed with a trained and ef5cienL citizen pereomeh IL is hereby declared to be
the policy of the IInited States to tooter the development end encourage the maintenance of such
s merchant marine
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Upon the return of any or all of the vessels the charter was to be ex

tended to such extent as may be necessary so as to make the period
between the date of the return of such vessel and the date of expiration
equal to the unexpired portion of the charter period as of the date when
the vessel wasmade available for national defense purposes The last
of the vessels was returned to Mormac at midnight of May 7 1948 and
the charter and subsidy again became effective far twc years from that
time

Mormac waived a subsidy for the first year after resumption of
service but reserved the right to request a subsidy for the second year
if it became necessary Such a request was made on April 12 1949
and was approved by the Commission on July 14 1949 on the basis

that as if and when it is determines in principle that an operating
differential subsidy is appropriate and there shall have been found
the amount of subsidy that is to be paid it will be made effective as

of May 8 1949
In its letter to the Commission of July 27 1949 concurring in the

Commissions action of July 14 Mormac requested a hearing under
section 602 of the Act since our application is predicated upon duect
competition as well as competition which may be considered indi
rest The notice of hearing which was published in the Federal
Register of August 25 1949 recited that the purpose of the hearing is
to receive evidence relevant 1 to determinations which the Commis
sion is required after hearing to make pursuant to the provisions of
section 602 of the Merchant Marine Act 1936 as amended and 2 to
the scope and weight of the direct passenger competition provided by
foreignflag dry cargo vessels carrying a limited number of passengers
on Trade Route No 1

MormacsContentionsMormac contends 1 that the movement of
passengers on foreign cargo vessels on Trade Route No 1 is direct and
substantial competition for the Good Neighbor Fleet 2 that interport
traffic in South America on Trade Route No 1 is direct and substantial
competition 3 that cruise competition is direct and substantial 4
that passenger carryings between South America and Europe are sub
etantisl and are indirectly competitive 5 that passenger carryings
from the United States to Europe are substantial and are indirectly
competitive and 6 that the transshipping at New York of passengers
to and from Europe and South America is indirectly competitive with
carryings between South America and Europe direct

Questions Presentedection 601 a of the Merchant Marine Act
1936 prohibits theapproval of applications for operatingdifferential
subsidy unless the Commission determines among other matters that
the vessels covered by the application are required to meet foreignflag
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competition and to promote the foreign commerce of the United States

promotion of such commerce being a basic policy of the Act and a

fundamental duty of the Commission The act imposes no procedural
restrictions upon the Commission in determining the facts as to foreign
competition except that under section 602

No contract for an operatingdifferential subsidy shall be made by the Commis

sion for the operation of a vessel or vessels to meet foreign competition except
direct foreignflag competition until and unless the Commission after a full and
complete investigation and hearing shall determine that an operating subsidy is
necessary to meet competition of foreignlingships

Mormac having suggested that its application for resumption of op
erating subsidy was based not only upon direct foreignflag competition
but upon indirect competition as well the Commission set the matter
down far hearing to assure compliance with section 602 The scope of
the hearing however was broader than section 602 the proceeding
having been intended to cover all facts availabeas to the existence and
nature of foreignflag competition direct as well as indirect and the

necessity of meeting it We have now to determine whether the evi
dence discloses foreignflag competition which under the Act should be
met by way of an operating subsidy on the Good Neighbor Fleet The
requirements of section 602 have been fuly satisfied Therefore there
need be no concern with technicalities of definition as to whether a

particular species of competition is direct foreignflag competition or

foreign competition except direct foreignflag competition In either
event we must decide whether an operating subsidy is necessary to
meet competition of foreignflag ships and to promote the commerce
of the United States

Traffic DataThe basic traffic statistics received in evidence at the
hearing are set forth in Appendix A to this report They indicate
among other matters that 1 in 1948 Mormac carried 100 percent of
the passengers moving on combination vessels on Trade Route Ne 1
2 during the same period Mormac carried only 31 percent of the pas
sengers moving on freighters whereas foreignflag freighters accounted
for about 61 percent 3 from January 1 1948 to June 30 1949 travel

by air between New York and the East coast of South America nearly
equalled travel by water 4 a large number of cruises only two of
which will touch South America are scheduled by the transatlantic
lines during 19491950 5 a very substantial numbers of passengers
went by sea and by air from the United States to Europe during the
fiscal year ending June 30 1949 and 6 over one quarter million per
sons traveled between the East coast of South America and Europe in

8ee eea 101 quoted in footnote 1
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1948 In addition 174 passengers traveling from England to New

York wereoncarried by Mormac to South America in 1941 At least

ten such passengers were carried in 1942 four in 1948 and ten in 1949

up to the time of the hearing No figures are available for northbound

traffic

The evidence also shows that for the season 19481949 the regular
transatlantic lines made 28 special winter cruises out of New York to

the Vest IndiesCaribbean area carrying 12279 fullcruise and 1823
partcruise passengers and one cruise to South America carrying 408

fullcruise and 15 partcruise passengers Exhibits of record indicate

that during 19491950 those lines have projected 28 special cruises only
two of which will touch South America Exhibits also indicate that

those lines will make 450 regular round trips to England and the Con

tinent in 1949 During the fiscal year ending June 30 1949 363678
passengers departed by sea and air from the entire United States to

Europe 256912 of which were by vessel

ConclusionsVefind on the record before us that substantial for

eignflag competition is encountered on Trade Route Na 1 and that an

operating subsidy for the Good Neighbor Fleet is necessary to meet

such competition and to promote the commerce of the United States in

furtherance of the policy and purposes of the Act

Our finding of foreign competition requisite to support an award of

subsidy is based primarily upon the parallel competition of passenger

carrying cargo ships of foreign registry and secondarily upon the

competition of foreignflag cruise ships
Foreignflag cargo vessels carried 1817 passengers on Trade Route

No 1 in 1948 or approximately twice as many as were carried on Mor

macs freighters and approximately 10 percent of the total passengers
carried an all types of vessels on the route The revenue from the pas

sengers on the foreign freighters was estimated by Iormacs vice

president and treasurer at approximately 1000000 According to

Mormacsundisputed figures the Good Neighbor Fleet lost 99349075
in 1948 and it is argued that the loss would have been wiped out had

the passengers on the foreignflag freighters traveled by the Good

Neighbor Fleet instead The difference in cost however fare on the

Good Neighbor Ships being higher might deter some passengers from

traveling on the combination vessels Mormacsfreighters made 141

sailings in 1948 carrying 923 passengers As those vessels are equipped
to handle 12 passengers each voyage their total capacity on the 141

voyages would have been 1692 Subtracting the 923 actually carried

from the potential of 1692 there remains a potential of 769 that could

have been accommodated if all of Mormacsfreighters had sailed full

on each voyage Inasmuch as foreignflag freighter services carried
3USMC
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1817 passengers during that period that would leave 1048 passengers

who would have had to use the Good Neighbor vessels for sea travel

over this route in the absence of the foreignflag services

During 1948 the Good Neighbor Fleet had a passenger capacity south

bound of 10446 and carried 8112 or approximately 78 percent of ca

pacity Northbound with a capacity of9018 the vessels carried 6123

passengers or approximately 6S percent of capacity The difference

between capacity and the actual number carried may have resulted in

some measure from the purchase of extra space by individuals or fami

lies desiring to insure their privacy and from the necessity of separating

the sexes thereby rendering some accommodations unsaleable While
for such reasons the record may not be precisely informative as to the

extent of unused space actually available to handle the 1948 potential
of 1048 additional passengers on the Good Neighbor Fleet it is fairly
inferable that the Mormac ships could have handled much of this

foreignflag traffic and that had it done so its operating loss would

have been greatly reduced or conceivably eliminated

The operation at a loss of a steamship line on an essential foreign
trade route does not of itself entitle the steamship operator to a subsidy
since a subsidy is not intended as a guaranty of profitable operation
The losses of such a steamship operator are relevant however to the

extent that they enable us to appraise the importance of foreign com

petition which contributes to such losses

Mormac is unwilling to continue its service if it will inevitably lose

money Discontinuance of service compelled by losses sustained in

consequence of foreign competition would be significant as indicating
that foreign competition was substantial and should be met by way of

subsidy to insure continuance of an essential service on an essential

trade route

On the basis of the evidence hereinabove summarized we find that

foreign competition particularly by passengercarrying freighters is of

such substantiality as to jeopardize the Mormac Good Neighbor service
and that a subsidy should be awarded to meet such competition

while the passengers carried on foreignflag freighters numbered

only about 10fo of the total movement on the route in 1948 their diver
sion from the Mormac service was of critical importance to the com

pany and it is on this basis rather than on the basis of minimizing
small percentages of foreignflagtraffic that the substantiality of for

eign competition should be evaluated

The Good Neighbor ships are o course larger in capacity and supe
rior in service and in certain passenger accommodations than the cargo
ships offering passenger competitiona circumstance which in no way
detracts from their eligibility for government aid The number of
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passengers who use the Good Neighbor Fleet is so vastly in excess of
the passenger capacity of any cargo fleet reasonably scaled to the freight
requirements of the trade that any project to transport all such pas
sengers in 12passenger freight ships would be inconceivable If the

passenger trade is to be served by subsidized vessels the vessels must
as the Good Neighbor ships doconform in a practical way to the

demands of the traveling public and the economic realities of maritime

passenger transportation Competition to be met within the contempla
tion of the Act is competition of foreignflag passenger space for the
same passengers sought by United Statesflag carriers We find noth

ing in the purpose or language of the Act to suggest that to meet such

competition we should insist that United Statesbag operators provide
accommodations or vessels identical with those of foreign competitors
To do so would be to permit foreign competitors to dictate the character
and composition of the United States merchant marine

Although we base our conclusion upon existing competition it would
be improvident to shut oureyes to conditions of the past which indicate

the competitive probabilities of the immediate future During 1938
the most recent prewar year of normal operation a total of8283 non

cruise passengers were carried on this route mare than half of that

total 4247 were carried on foreignflag ships The elimination of this

foreign competition through the withdrawal of foreignflag vessels for
service in World War II cannot be considered seriously as more than

temporary in character With the revival of foreign shipbuilding and
the reconstruction of foreign merchant fleets it seems a prudent forecast
that comparably intense competition on the route must be anticipated
in the near future Since the close of the hearings in this case the

Commission has been informed that three fast and modem Italianbuilt
combination vessels each having capacity for 116 passengers will begin
regular operation under foreign flag on Trade Route No 1 within the

next few months
In determining what services are essential to the promotion of the

commerce of the United States the Commission is directed by sec 211

of the Aet to give due weight among other matters to facts and con

ditions that a prudent business man would consider in dealing with his

own business There can be no doubt that a prudent business man

having responsibilities similar to those of the Commission would take

account not only of his immediate competitive situation but also of the
reasonable probability of future competition He would not stand idly
by while his future competitors established a secure and perhaps perma
nent competitive advantageand neither should we

sSOUree U9MCReport No RBIpWaterBorne Foreign end Noncontiguous Commerm and
Psseenger TraBio of the United 6teteeCalendv Year 1838 DD 119 117
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While basing our determination in this case mainly upon the compe
tition of foreignflag freighters we do not disregard the competition of

foreignflag cruise ships Many of the transatlantic lines operate
cruises into the Caribbean area and a lesser number to South America
during the winter months when European travel is light and travel to

warmer climates heavy The Caribbean cruises are usually cheaper
and shorter than a South American round voyage via Mormac but

Mormac claims such Caribbean cruises are effective and substantial
competition notwithstanding Such competition is impossible of any
precise evaluation although it may be true that more travelers would
sail to South America via Mormac but for the availability of vacations

at sea on foreign ships
More pertinently competitive are foreignflag cruises to South Amer

ica While such cruises are far Iess numerous than the shorter cruises

to Caribbean destinations they more neary rival the offerings of the

Good Neighbor service Only one such foreignflag cruise touching
South America was offered in the 19481949 season and two in the cur

rent season of 19491950 Of the latter cruises one was made by the
Nieuw ATnsterdaTn of the HollandAmerica Line Since the close of

the hearings in this proceeding Mormac has informed the Commission

by letter that the ship carried 607 passengers who paid2700000 in

passage money It seems clear that this cruise alone must be regarded
as providing substantial competition with the Good Neighbor Fleet
being quite costly to Mormac because it sailed as such cruises usually
do at the peak of the season in the South American trade when

Mormacsfares are highach passenger diverted being a relatively
expensive lossand the maximum number of potential passengers are

subject to diversion Ve deem it impossible to ignore the effect of
Bruise competition on Mormaesregularly scheduled service on this es

sential trade route

Mormac as above noted has asked us to take account of several
other types of foreignflag operations which it claims constitute the
sort of foreign competition envisaged by the Act as justification for

subsidy These include movement of passengers from port to port in
South America carriage of passengers from the United States to Europe
ie passengers who could have gone to South America instead and
from South America to Europe potential travelers to the United

The Nievm Ametadam departed New York February T 1950 Mormac Bailed its UrupuaV Jen
uary 20 1950 with 117 cruiseieroved trip peaemgers uwmpared with 219 on its sailin of tha
Arprntino Smuvy 2g 1949 The AOrntina Bailed February 9 IB50 with 220 cruise Daeeengere m

compered with 216 on tha eailin of the Bwtd Febrvary 11 1849 Mormao elates Was it not for
the voyage of Lhe Niema Ameterdnm there u no reason to believe that wa would not Lave bad en

equal number of Dessengere thu year with lest year and eaye that The approximate lone of
revenue on Lhe 99 Uruguay was 218502 and on the Arprntina 5190290 based on the evaage rate
wa emmed lest Year for erviea PaaemBae

3U3MC



404 UNITED STATES MARITIME COMMISSION

States and cruise passengers generally regardless of itinerary We
find it unnecessary to express an opinion with respect to these conten

tions having decided the case on other grounds
We find that passengercarrying cargo ships of foreign registry on

Trade Route No 1 and the foreignflag cruise ships hereinabove de

scribedparticularly those cruising to South Americaconstitute for
eignflag competition with MormacsGood Neighbor Fleet and that an

operating subsidy is required to meet such competition and to promote
the foreign commerce of the United States

By the Commission

SEAL Signed A J WILLIAM
Secretary

Washington D C April 13 1950

McKEOUCx Commissioner dissenting
This proceeding involves the application ofMooreMcCormack Lines

Inc for the resumption of payment of operating differential subsidy on

the three passenger vessels Argentina Brazil and Uruguay chartered
from the Commission to cover the period beginning May 8 1949 and

ending May 8 1950
The issue as accurately posed in the report of the majority is

whether the Commission may determine under section 601 a of the
Merchant Marine Act 1936 as amended as a statutory prerequisite of
approval of the application that the operation of such vesselsie the
three aforementioned passenger liners on Trade Route No 1 between
New York and the East coast of South America is required to meet

foreignflag competition
The majoritys finding that passengercarrying cargo ships of for

eign registry on Trade Route No 1 and the foreignflag cruise ships
hereinabove describedparticularly those cruising to South America
constitute foreignJlag competition vrith MooreMcCormacks Good

Neighbor Fleet and that an operating subsidy is required to meet such

competition and to promote the foreign commerce of the United States
underscoring addedjis not responsive to and is at variance with the

required finding quoted above and therefore irrelevant
The record shows that during the test period 1948 applicant carried

all the passengers traveling on passenger or combination passenger
cargo vessels on this route also that applicants three passenger vessels
Argentina Brazil and Uruguay through 1948 were filled to approxi
mately 78 percent of their capacity northbound and approximately 68

percent of capacity southbound a utilization that compares favorably
with commercial operations of passenger or combination passengercargo
vessels on other trade routes that the only direct foreignflag competi
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tionie foreignflagcompetition on the same route consisted of freight
ers each having accommodations for amaximum of 12 passengers that

USflagvesselsincluding applicantsthree passenger vesselsapplicants
freighters and other U Sflag freighters in spite of the fact that during
the early part of 1948 not all of the three passenger vessels were in opera

tion carried 894percent of all passengers traveling on Trade Route No 1

during 1948 viz 900percent southbound and 887percent northbound
amounting to anearmonopoly of passenger carriage under the U S

flag ie far in excess of a substantial portion of the waterborne ex

port and import foreign commerce of the United States see section

101 declaration of policy of the Merchant Marine Act 1936 as

amended as far as transportation of passengers was concerned that

even disregarding applicantspassenger vessels U Sflag freighters
both those of the applicant and of other U S operators carried nearly
40 percent 388 percent of all passengers traveling on freightersie
likewise a substantial portion of this specialtype traffic The record

further shows that cruiso competition by foreignflagvessels on Trade

Route No 1 consisted of one voyage during the winter 19481949 and

two voyages during the winter 19491950 As far as other than direct

foreignflag competition is concerned section 602 of the Merchant

Marine Act 1936 as amended no showing has been made that cruises

to other areas than Trade Route No 1 or carriage of passengers from

the United States to Europe or from South America to Europe would

permit a determination that the operation of applicantsvessels in such

service route or line viz Trade Route No 1 is required to meet

foreignflag competition
On this record I find it impossible to determine that the operation

of the three large luxurytype passenger vessels Argentina Brasil and

Uruguay was required to meet foreignflag competition during the

period at issue

As to the possible entry into Trade Route Na 1 of three Argentine
flag combination passengercargo vessels reported after the close of the

hearings in this case since they are not to come into operation until

after the end of the period which is the subject of this proceeding we

need not act on the question of whether they would provide the type of

foreignflag competition which to meet would require the subsidized

operation of applicants vessels In no event can their possible future

competition be used to sustain a retroactive grant of subsidy Not only
the overriding parity principle of the Merchant Marine Act 1936 as

amended but administrative considerations too seem to make improper
and impractical the payment of operating differential subsidy except
as if and when there is actual rather than potential or future foreign
flag competition sections i01a 602 and 603b
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APPENDIX A

TABls1Number of eaiGnga and passenger carryings of combination or Jreighter

type line vessels on Trade Route Na 1 in 1948

Type end flea Total
Southbamd Northbound

of veaede Daseevgen 6ailins Pueevers 6eilinge Pameveen

Total 17204 200 97M E80 7470
Ameriaev Reyublim 15157 9 8830 88 0b11

Combinations 14234 21 8117 19 8172
Freiehtare 3 71 321 99 890

ffhw UB 230 13 128 19 108

Foreign 1817 151 978 158 841

TAHLE2Percentage of passenyera tamed in combination and Jrei9hter Line vessels

on Trade Route No 1 during 1948

Type and flee
Total 6outhbvund Northbound

of veuele pusewe Percent Pueenere PercenE Peuengwe Pwcevt

All lines 17204 1000 9734 1000 7470 1000

U 9 15387 894 8758 900 0829 887
Foreigo 1817 100 B70 100 841 118

All types 17204 1000 9734 1000 7470 1000

Combination 14234 827 8111 838 0122 818

Freighter 8870 178 1031 107 134tl 181

Combination 4834 1000 8111 1000 0121 1000

U B 14231 1000 8127 1000 0125 1000
Foreigv

Freightw 70 1000 1027 1000 1848 1000

U 8 1158 888 010 808 507 870
Fareia 1817 O13 0 007 841 870

Amwirm Republim 15157 1000 8030 1000 8321 1000

Combination 14234 938 8115 9 0127 989
Freightw 923 61 024 01 899 01

TAn13s 3Passenger traJiq by sea and by air between New York and Brazil

Arpentinq and Uruguay between January 1 1948 and June 80 1949

18 JavueryTuve 1949

Total SB NH Total BH NB

Total 18505 14985 13840 11085 5405 0280

Bea 11981 8818 8968 8031 1751 8980
Au 136 8159 7178 bBH 3854 8000

TA9us4Number of passenpera by sea and by oir traveling between East coast

of South America ports and Europe in 1948

Arrived from Euroye Departed from South America

Total 185885 b8698
Sea 177003 M053
Air 18887 14845
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No 516

PACIFIC ARGENTINE BRAZIL LINE INCAPPLICATION UNDER SECTION

805a OF THE MERCHANT MARINE ACT 1936 AS AMENDED FOR PER

MISSION FOR ITS PARENT COMPANY POPE R TALBOT INC TO ENGAGE

IN COASTWISE TRADE

Submitted May 15 950 Decided May 18 1960

Application for permission to engage is northbound transportation of automobiles

and parts trom California ports south of but not including Crescent City to

ports is Oregon and Washington granted

IVilliam Radner and Robert F Donoghue for applicant
George F Galland for the Commission

REPORT OF THE COMMISSION

BY THE COMMISSION

Hearing in this proceeding was held on May 15 1950 pursuant to

notice in the Federal Register of May 6 1950 Briefs by the parties
and recommended decision by the examiner were waived by counsel far

all parties represented
The application in question was made by Pacific Argentine Brazil

Line Inc under section 805a of the Merchant Marine Act 1936 as

amended for permission for its parent company Pope Talbot Inc
to engage in the northbound transportation of automobiles and parts
from California parts south of but not including Crescent City to

ports in Oregon and Washington as a part of its intercoasta service

Applicants witness testified that the transportation involved is

limited exclusively to vessels of Pope Talbot Inc and only to vessels

of that company engaged in the intercoastal trade Applicant is a

wholly owned subsidiary of Pope Talbot Inc and holds a subsidy
contract granted by the Commission Pope Talbot Inc does not
hold a subsidy contract under the Merchant Marine Act 1936

The facts on which the application is based are postwar developments
3 US MC qp
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and growth in the automobile assembly business in California It is

estimated that between 15000 and 25000 automobiles are available for

water transportation to the Northwest and Alaska principally to the

Northwest At present these are handled only by AmericanHawaiian

and Coastwise Each of these lines carries about 300 cars monthly
which applicant believes is not sufficient to carry presently available

automobiles not including anticipated increase as another plant gradu
ally shifts to water

Applicant plans to operate 26 sailings annually in the intercoastal

trade and expects to handle 75 or more automobiles per sailing which

will not represent cargo diverted from other water carriers but will

represent added traffic by water which would otherwise move by other

methods of transportation This applicant states will gross the com

pany between3000 and 6000 per voyage in the movement of auto

mobiles and parts and would be an important contribution to the

rehabilitation of its intercoastal service

No objection has been raised to the proposed operation all of the

certificated water carriers having standing to object have instead fur

nished the Commission their written waivers and consent and applicant
has a certificate from the Interstate Commerce Commission permitting
operation in both the intercoastal and coastwise trades including trans

portation between all the ports here involved

We adapt the recommendations of the examiner that the granting of

the application 1 will not result in unfair competition to any person

firm or corporation operating exclusively in the coastwise or intercoastal

service 2 will not be prejudicial to the objectives and policy of the

Merchant Marine Act 1936 as amended and 3 will be in the public
interest and convenience provided that such permission shall be sub

ject to revocation cancellation or modification by the Commission upon

60 days notice in writing to Pacific Argentine Brazil Line Inc

The application is hereby granted

By the Commission

SEAL 8gd A J WILLIAMS
Secretary

WASHINGTON D C May 18 1950
3U9MC
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FEDERAL MARITIME BOARD

No M I0

PACIFIC FAR EAST LINE INC ApPLICATION FOR EXTENSION OF BARE
BOAT CHARTER AGREEMENT FOR FULL y REFRIGERATED WAR BUILT
DRy CARGO VESSELS

William Radner for applicant
L W Hartman for American Mail Line Ltd
William I Denning for States Steamship Company
Noah M Brinson for American President Lines Ltd

Henry A Cockrum and Charles D Turner for United States Depart
ment of Agriculture

Katherine P Casey for International Apple Association
Max E Halpern for the Board

REPORT OF THE BOARD

This is an informal proceeding instituted by order of the Board pur
suant to Public Law 591 Slst Congress approved June 30 1950 for the

purpose of considering the application of Pacific Far East Lines Inc
for an extension of its bareboat charter agreement beyond October 31
1950 for fully refrigerated war built dry cargo vessels and to make
certain findings with appropriate certifications thereof to the Secretary
of Commerce

In accordance with the law notice of this hearing was published in
the Federal Register of August 16 1950 and hearing held before Ex
aminer A L Jordan on September 1 1950 The examiner s recom

mended decision was issued on September 6 1950 and the parties
notified of that decision on the same date Our conclusions agree with
those of the examiner and we adopt his findings of fact and recom

menda ions as our own with minor modifications

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

Op the record adduced before the examiner the Board accordingly
finds and certifies to the Secretary of Commerce

That the service operated by applicant pursuant to its bareboat charter
428 a F M B



PACIFIC FAR EAST LINECHARTER OF WAR BUILT VESSELS 429

of war built dry cargo R2BVI and C2SU v ssels Surprise Flying
Scud TradeUJind Fleetwood Contest and Flying Dragon from and after

October 31 1950 is required in the public interest that such service

would not be adequately served without such extension and that suit

able privately owned American flag vessels are not available for charte

by private operators on reasonable conditions and at reasonable rates

for use in such service

By order of the Board

Sgd A J WILLIAMS

Secretary
SEPTEMBER 26 1950
3F M B
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No M I0

PACIFIC FAR EAST LINE INC ApPLICATION FOR EXTENSION OF BARE

BOAT CHARTER AGREEMENT FOR FULLy REFRIG RATED WAR BuILT

DRy CARGO VESSELS

Applicant s charter of fully refrigerated war built dry cargo vessels Surprise Flying
Scud Tradewind Fleetwood Contest and Flying Dragon should be extended
from and after 0ctober 31 1950 indefinitely subject to termination by either

party on fifteen days written notice and subject to all pertinent limitations
of the Merchant Ship Sales Act of 1946 as amended

William Radner for applicant
L W Hartman for American Mail Line Ltd

William I Denning for States Steamship Company
Noah M Brinson for American President Lines Ltd

Henry A Cockrum and Charles D Turner for United States Depart
ment of Agriculture

Katherine P Casey for International Apple Association

Max E Halpern for the Board

RECOMMENDED DECISION OF A L JORDAN EXAMINER

Hearing on this application was held on September 1 1950 in accord
ance with Public Law 59181st Congress pursuant to notice in the
Federal Register of August 16 1950

The questions in this proceeding are whether applicant has shown
that extension of its bareboat charter of the vessels here involved from

and after October 31 1950 is required in the public interest whether
the trade the vessels are used in would be adequately served without
such extension and whether privately owned American flag vessels are

available for charter by private operators on reasonable conditions and
at reasonable rates for use in such service

By application dated July 7 1950 Pacific Far East Line Inc here
inafter referred to as applicant requested an extension of its charter
of the fully refrigerated vessels Surprise Flying Scud Tradewind Fleet
wood COlttest and Flying Dragon indefinitely subject to limitations

430 3F M B
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of the Merchant Ship Sales Act of 1946 as amended The application
states that these vessels are used primarily to provide for military re

quirements in Japan Korea Okinawa and other points in the Pacific

that the increased requirements resulting from the recent developments
in the Pacific will make necessary the continuation of these vessels in

that operation and that no privately owned reefer vessels are available

for the handling of the military requirements referred to

Applicants witness testified that these six vessels are basically the

C2 type freighter design modified for refrigerated cargo installations

They are of two types the R2SBVl and C2SU They have a ca

pacity of approximately 325 000 cubic feet each which is about 8 000

measurement tons of 40 cubic feet After allowing for broken stowage
this has worked out to approximately 6 500 stowed tons per vessel

Applicant s reefer service operates primarily out of California ports
The vessels do not call at Portland Oregon but have called at Puget
Sound ports at the request of military authorities to load military cargo

both to Alaska and to Oriental destinatIOns Applicant does not load

commercial cargo either dry or reefer to the Orient out of Puget Sound

nor does it discharge such cargo from the Orient into Puget Sound The

witness stated that applicant has no intention to depart from this prac
tice unless it appears that the existing lines find themselves in a posi
tion where they are unable to handle the movement of traffic and the

movement is cleared by applicant with the existing lines

The destination points served with these refrigerated vessels are

Adak Alaska Japan Okinawa Guam and Hong Kong Military cargo

receives preference and non military cargo space is made available

only after all military requirements have been provided for

The six vessels here involved have been operated by applicant since

the latter part of 1946 The charter has been extended from time to

time and the last extension expires October 31 1950 The vessels are

maKing about three sailings per month and provide about 1 000 000

cubic feet of reefer space per month Applicant states that without

this capacity there would be a serious inadequacy of reefer space in the

areas served During July and August 1950 applicant had six sailings
with refrigerated vessels on which there was handled approximately
9 500 long tons or 16 500 measurement tonsl each month of reefer

cargo of which over 90 per cent was military and less than 10 per cent
commercial In addition there was handled approximately 2 000 tons

per month of non reefer cargo of which approximately 60 per cent was

mi1it ry The vessels sailed substantially full The service is primar
ily an outbound onel but small amounts of reefer and non reefer cargb

have been secured homebound to California ports Applicant s witness

states that the only other major source of reefer space in the trans
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pacific trade is the fleet of American President Lines which he under
stands has been utilizing substantially all of its reefer space in recent
months

Applicant states that it has been able to provide its service to the

military at negotiated freight rates which are approximately half of the
conference rates and that this is due in part to its ability to book
space not required by the military for movem nt of essential commer

cial cargo which would not be possible on the basis of military opera
tion

Applicant s witness further testified that there are no privately owned

refrigerated cargo vessels under American flag suitable for transpacific
operation other than the ships of the United Fruit fleet which obviously
are not available for charter for such operation

A epresentative of Military Sea Transportation Service testified in

support of this application for permission to continue to charter reefer
vessels in the transpacific trade for the carriage of military reefer cargo
that at least six reefer vessels as now operated on established routes in
the Pacific are necessary for current military operations that any re

duction in the fleet at this time would be eXtremely detrimental to the
national defense interests and that the Military Sea Transportation 1

Service relies upon these vessels to supply the bulk of the perishable C

food requirements of our troops in the Japan Korea area

A representative of the United States Department of Agriculture tes
tified that that Department has been advised by a number of shippers
who have used applicant s reefer vessels that the service has been of
major importance to the agricultural industry on the West coast that
the service has made possible the movement of substantial quantities
of agricultural commodities from U S Pacific coast ports to Oriental
destinations which otherwise would not have moved He further testi
fied that the Department of Agriculture recognizes that the Korean
situation necessarily involves a greater space utilization for strictly milw
itary cargo which must take precedence over commercial shipments
but believes it is important that the remaining space should be made
available for the movement of agricultural commodities out of U S
Pacific coast ports that the Department is certain that if the service
is suspended or converted into a strictly military operation without any
unused space being made available to the agricultural industry it will
be seriously prejudicial to the agricultural interests of the United States

A representative of the International Apple Association read into
the record a copy of a telegram from this association addressed to the
Board stating in substance that the fruit and vegetable industry of
the United States as represented in the membership of the International
Apple Association approximately 1 500 firms requests that applicant s
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reefer service be continued and that it is of utmost importance that it

be continued for without it it is impossible to carryon the export
business of this association

States Steamship Company through counsel takes the position that

any extension of the charter under consideration should be limited to

the transportation of reefer cargo that the charter should not be ex

tended indefinitely but contain a definite termination date subject to

review on application for further extension and in any event should be

terminated when the military need for the service involved ceases

American Mail Line through counsel contends that there is plenty
of reefer space out of the Pacific Northwest and takes the same posi
tion as taken by States Steamship Company with respect to termina

tion of charter

The Board s counsel offered for consideration a communication from

the American President Lines to the Board dated August 29 1950

The parties agreed that it may be received in the record with the under

standing that it shall not be considered as evidence of any facts but

merely a statement of the party sending it and for all practical pur

poses the equivalent of a statement of counsel The communication

in substance states that American President Lines owns and operates
vessels with refrigerated space in the transpacific trade with which the

vessels here involved compete that they recogni e the military authori

ties currently require the use of some fully refrigerated vessels that the

reefer space of American President Lines is utilized at present and that

as long as this remains they have no objection to the continuance of

applicant s charter to meet military requirements The communication

further states that the charter should be limited to the time the vessels

are required to meet the military needs for the transportation of re

frigerated cargo and should be subject to termination at any time in

respect of any or all of the chartered vessels if and when they are no

longer required for such purpose
With respect to period of extension and conditions to be included in

the charter counsel for applicant contending for extension indefinitely
stated that he would have no objection to a provision that the case be

reviewed at any time on a showing by parties having a bona fide in

terest that conditions have changed substantially requiring a further

consideration of the merits and that if the military need ceases the

case ought to be reviewed

Counsel for the Board suggested that if an extension be granted it

should be for a period not exceeding one year subject to the terms and

conditions of the existing charter particularly the provision for cancel

lation on fifteen days notice

The six vessels here involved are used primarily to provide for mili
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tary requirements in the Far East The application is predicated on

and supported by military necessity Then this necessity no longer
exists the charter should be reviewed by the Board

With the same understanding by which the communication from
American Pr sideIit Lines was received into the record cOlinsel for the
Board offered for consideration several communications from shippers
and other interested partiesaddressed to the Board These communi
cations in substance urge that applicant s reefer service be continued

No testimony was adduced at the hearing in opposition to extension
of applicant s bareboat charter agreement beyond October 31 1950
covering th six fully refrigerated war built dry cargo vessels named
and there was no testimony offered showing that comparable or suitable

privately owned American flag vessels are available
On this ecord the Board ShOllld find certify and recommend to the

Secretary of Commerce
That extension indefinitely of applicant s bareboat charter of the

fully refrigerated war built dry cargo vessels Surprise Flying Scud
Tradewind Fleetwood Contest and Flying Dragon from and after
October 31 1950 for continued use in the transpacific trade is required
in tle public interest that such service would not be adequately served
without such extension and that suitable privately owned American
flag vessels are not available for charter by private operators on reason

able conditions and at reasonable rates for use in such service and that
in order to protect the public interest and to protect privately owned
vessels against competition in respect to such charter extension such
charter should include a provision that it be subject to termination by
either party on fifteen days written notice and subject to all pertinent
limitations of the Merchant Ship Sales Act of 1946 as amended

1 A Levy and J Zentner Co American Fruit Growers Inc Armour Co Barcley Co Inc

California Fruit Exchange California Fruit Growers Exchange Connell Bros Ltd Cinelli Co
D B Bert lson Co Di Giorgio Fruit Corp Duthie Co Fidelity Trading Co nc Ohiselli
Bros Gordon Graham Avoset Co Gwin White Prince Inc Harry C Suze Co International
Trade Representative Jacobs Malcolm Burtt Jensen McLean Co Inc John Demartini Co
Jones Guerrero Co Liberty Gold Fruit Inc Midstate Horticultural Co Mutual Orange Dis
tributors Normlee Co Pacific Produce Co Pan Asiatic Exporting Co Inc Paramount Export
CO Perham Fruit Corp Sunrise Produce Co Inc Sunset Produce Co United Fresh Fruit
Vegetable Ass n Washington State Apple Commission Wenatchee Valley Traffic Ass n Wilbur
Ellis Co World Distributors Inc Yakima Fruit Growers Ass n and Ziel Co Inc
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ALASKA STEAMSHIP COlVIPANy ApPLICATION FOR BAREBOAT CHARTER
EXTENSION WITH PERMISSION TO TIME CHARTER TO GRACE LINE INC

COASTWISE LINEApPLICATION FOR BAREBOAT CHARTER EXTENSION

Stanley B Long and Ira L Ewers for Alaska Steamship Company
W F Cogswell and E Russell Lutz for Grace Line Inc
William Radner and Odell Kominers for Coastwise Line
M E Halpern for the Board

REPORT OF THE BOARD

This is an informal proceeding instituted by order of the Board pur
suant to Public Law 591 81st Congress approved June 30 1950 for
the purpose of considering an application of Alaska Steamship Com

pany for the extension beyond October 31 1950 of its bareboat charter

agreement of Government owned war built dry cargo motor vessels
Coastal Monarch Coastal Rambler Flemish not Lucidor Palisana

Ring Splice Sailor s Splice Square Knot and Square Sinnet for opera
tion in the Alaska trade The application was amended to request
permission for the time charter of certain of the vessels to Grace Line
Inc l The Board is required to make certain findings to the Secretary
of Commerce

Coastwise Line made application for extension of its bareboat charter
of the S S s King S Woolsey and James W Cannon but this applica
tion was withdrawn at the hearing without prejudice to its renewal or

resubmission

In accordance with the law notice of hearing was published in the
Federal Register of September 6 and 20 and October 4 1950 and hear

ing was held before Examiner F J Horan on October 10 1950 The

examiner s recommended decision was issued on October 11 1950 and
the parties notified of that decision on the same date No exceptions
thereto were filed Our conclusions agree with those of the examiner

and we adopt his findings of fact and recommendations as our own

The arrangement contemplated by the Alaska application for con

1 It developed at the hearing that three vessels are proposed to be time chartered to Grace Line
Inc during the period between approximately October 15 and April 15
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tinuance of the bareboat charter and the time charter of certain of these

vessels to Grace Line Inc has advantages accruing to the Alaska

Steamship Company Grace Line Inc and the Government Under

ordinary circumstances during the period between approximately Octo

ber 15 and April 15 certain of the vessels bareboat chartered from the

Government would be laid up due to conditions prevailing in the

Alaskan trade The time charter arrangement with Grace Line Inc

provides a means for utilizing certain of these vessels during that ap

proximate period as was done in the past by Alaska Steamship Com

pany with its privately owned vessels and also affords uninterrupted
employment to the officers and crews of the vessels The Government

will benefit from the increase in basic charter hire from 81200 to 1500

payable unconditionally so long as the vessels remain in the offshore

trade and additional charter hire

The Federal Maritime Board on September 26 1950 made findings
and certification to the Secretary of Commerce that the service oper

ated by Grace Line Inc between Pacific ports of the United States

and the West coast of Mexico Vofest coast of Central America and

Caribbean ports pursuant to its bareboat charter of war built dry

cargo CI M AVI vessels Coastal Nomad Coastal Adventurer Gunners

Knot and Anchor Hitch from and after October 31 1950 was required
in the public interest that such service would not be adequately served

without such extension i and that suitable privately owned American

flag vessels were not available for charter by private operators on rea

sonable conditions and at reasonable rates for use in such service The

vessels to be time chartered from Alaka Steamship are to augment the

service provided by the four vessels above mentioned The evidence

indicates that these additional vessels will be fully booked and unless

additional vessels are available to Grace the business will probably go

to a foreign flag competitor

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

The Board finds and hereby certifies to the Secretary of Commerce

1 That the service operated by applicant Alaska Steamship Com

pany pursuant to its bareboat charter of war built dry cargo CI M

AVI vessels Coastal Monarch Coastal Rambler Flemish Knot Lucidor

Palisana Ring Splice Sailor s Splice Square Knot and Square Sinnet

from and after October 31 1950 is required in the public interest that

such service would not be adequately served without such extension

and that suitable privately owned American flag vessels are not avail

able for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

2 Th t th feryic for which thr of th yess ls named in the next
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preceding paragraph are proposed to be time chartered by Alaska

Steamship Company to Grace Line Inc is required in the public inter

est that such service would not be adequately served without such

extension and that suitable privately owned American flag vessels are

not available for charter by private operators on reasonable conditions

and at reasonable rates for use in such service

The Board recommends that the terms and conditions of the time

charter agreement between Alaska Steamship Company arid Grace Line

Inc shall be subject to approval of the Secretary of Commerce

By order of the Board

Sgd A J WILLIAMS

Secretary
OCTOBER 17 1950
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ALASKA STEAMSHIP COMPANy ApPLICATION FOR BAREBOAT CHARTER

EXTENSioN WITH PERMISSION TO TIME CHARTER TO GRACE LINE INC

COASTWISE LINE ApPLICATION FOR BAREBOAT CHARTER EXTENSION

In proceeding under Public Law 59181st Congress found that continuance of the

service for which certain Government owned warbuilt dry cargo vessels are

now bareboat chartered and of the service for which three of such vessels are

proposed to be time chartered during a certain period is required in the pub
lic interest that the former service would not be adequately served without

the use therein of such vessels nor the latter service without the use therein

of three of them and that privately owned American flag vessels will not be

available for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

Stanley B Long and Ira L Ewers for Alaska Steamship Company
W F Cogswell and E Russell Lutz for Grace Line Inc

William Radner and Odell Kominers for Coastwise Line

M E IIalpern for the Board

RECOMMENDED DECISION OF F J HORAN EXAMINER

This is a proceeding under Public Law 591 81st Congress concern

ing an application of Alaska Steamship Company for 1 the extension

beyond October 31 1950 of the bareboat charter to it of the Govern

ment owned war built dry cargo motor ve5sels Coastal 111onarch

Coastal Rambler Flemish Knot Lucidor Palisana Ring Splice Sailor s

Splice Square Knot and Square Sinnet for operation in the Alaskan

trade and 2 permission during any period for which the vessels are

not needed in the Alaska trade to time charter them to Grace Line Inc

for operation in conjunction with the C 2 vessels in the trade from the

West Coast of the United States to the Vest Coasts of Mexico Central

America and South America including ports in the Canal Zone and the

Caribbean now served by four CI MAV I vessels chartered from the

Government 1 As indicated in notices of hearing published in the

Federal Register 2 the questions to be determined are whether continu

1 The proceeding also concerned an application of Coastwise Line for extension of its bareboat

charter of the steamships King S Woolsey and James W Cannon This application was with

drawn at the hearing
2 15 F R 6001 6298 and 6687
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ance of the service for which the above named vessels are now bareboat
chartered and of the service for which such vessels or some of them are

proposed to be time chartered to Grace Line Inc is required in the

public interest whether such services would be adequately served with
out the use therein of such vessels and whether privately owned Amer
ican flag vessels will be available for charter by private operators on

reasonable conditions and at reasonable rates for use in such services
The Board is required by Public Law 591 to certify its findings to the

Secretary of Commerce

In House Report No 39 80th Congressit was said at page 3

The people of the Territory of Alask are completely dependent upon continua
tion of this water borne service both to insure that they are supplied with the
necessities of life and to provide means of bringing their products to the conti
nental United States for sale Approximately 90 000 persons are now residents of
the Territory of whom about 37 000 are of Indian blood Several thousand vet

erans have recently settled there and others are steadily moving to this new

frontier All of these people would be completely marooned should this water
borne service be discontinued or inadequately maintained Moreover develop
ment of the Territory would be set back many years Because of the strategic
importance of the Territory of Alaska it is also necessary that adequate service
be provided to supply our military garrisons and to insure adequate defense in
stallations in that area

Applicant s vice president and general manager testified that the situa
tion depicted by the above quoted statements except with respect to
the population of Alaska which has increased still exists and that it
will continue to exist beyond October 31 1950 He also points out that
the Alaskan service was one of the reasons for extending the authority
of the Secretary of Commerce to charter vessels and in this connection
quotes from the report of the Merchant Marine and Fisheries Com
mittee of the House of Representatives on the bill which became Public
Law 591 as follows

The Alaskan service is ess ntial both in the public interest and the interest of
national security but until adequate American flag service can be attracted to
this trade on reasonable conditions and at reasonable rates the way should be
left open for the continuation of the service with chartered Government owned
tonnage

He likewise calls attention to the report on the same bill of the Inter
state and Foreign Commerce Committee of the Senate in which it was

said

The peculiarities of the Alaskan trade and the need in that service for special
type vessels not generally available in the private market is an apt illustration of
the situation described above The continuation of limited authority provided
for in the bill would make it possible to charter vessels on a bare boat basis in
this trade
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The annual rate of water borne commerce in the Alaskan trade is in
excess of 700 000 tons It consists principally of general merchandise
and military cargo northbound and canned salmon and frozen fish south
bound In the calendar year 1949 693 000 tons of the traffic trans

ported in the service was carried by applicant In 1950 during the

peak seasons that is from April 15 to September 30 northbound and
from July 25 to October 15 southbound the cargo transported by appli
cant averaged 80 percent of vessel capacity It was testified that in
dications are that the traffic will increase and that all of the vessels
chartered to applicant and perhaps additional ones will be needed
next season

Applicant owns and operates in the Alaskan service four combination
vessels two Liberties 1 CI MAV I and one small freighter Seven
of the nine chartered vessels in question are of the CI MAV 1 type
and the remaining two are RI MAV 3 s All nine are comparatively
small vessels and because of this fact can get into and out of certain
harbors in Alaska that are unable to accommodate larger vessels such
as a Liberty There are no privately owned CI MAV I s or RI MAV
3 s available for charter

While the continuance beyond October 31 1950 of the use of the
chartered vessels in question in the Alaskan service appears to be re

quired such requirement is due to the volume of the traffic between
the middle of April and the middle of October It is estimated by ap
plicant that several of the C1 MAV 1 s will not be needed by it during
the period between October 15 and April 15 and it is proposed to time
charter three of them to Grace Line Inc during this period

Grace Line Inc hereinafter called Grace operates a service with
four Cl MAV l s chartered from the Government the Gunners Knot
Coastal Nomad Anchor Hitch and Coastal Adventurer between Pacific
ports of the United States and the west coast of Mexico west coast of
Central America and Caribbean ports These four vessels offer a sail

ing approximately every three weeks in conjuncti0n with Grace s oper
ation of C 2 vessels to the west coast of Mexico west coast of Central
America and west coast of South America The ports of call are Man
zanillo Acapulco Salina Cruz Champerico San Jose de Guatemala
Acajutla La Libertad La Union Amapala Corinto Puntarenas Gol
fito Puerto Armuelles Balboa Cristobal Barranquilla Santa Marta
Maracaibo Curacao and Amuay Bay The route between United
States Pacific ports and ports on the west coasts of Mexico and Central
America has been declared a part of essential trade route 25 and the
route between United States Pacific ports and Caribbean ports also has
been declared essential Trade Route No 23

During the calendar year 1949 and the first six months of 1950 the
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revenue tons carried to and from the United States in this service were

as follows

Outward to 1949

West coast of Mexico 13 115
West Coast of Central America 49 691
Caribbean ports 148 431

6 months

01 1960

8 464
19 016

2 12 777

40 257111 237

Homeward from
Caribbean ports
West coast Central America
vVest coast Mexico

4 451

41 718

3 531

26 638

46 169 30 169
1 Including 11 544 Balboa and Cristobal
2 Including 2 367 Balboa and Cristobal

Shipments from the United States of dry cargo included many items
those in greatest volume being asphalt burlap bags chemicals canned

goods cement milk explosives flour lubricating oil cocoanut oil
caustic soda NOS soda tallow paraffin wax oil well and refining sup
plies paper and paper products wheat lumber wood pulp and refrig
erated cargo The homeward dry cargo consisted principally of coffee
used steel pipe sugar in sacks hardwood logs and lumber sesame seed
cocoa beans sesame seed oil henequen canned pineapple frozen fish
and cotton

The four vessels mentioned also lift cargo at Mexican and Central
American ports for transshipment at Cristobal to United States Atlantic

and Gulf ports as well as transhipped cargo at Cristobal

Except for vessels which are owned and operated by Grace and which
call enroute to the west coast of South America there is no American

flag service between United States Pacific ports and ports on the west
coasts of Mexico and Central America Before the war Grace found
it necessary to supplement with chartered vessels service by its own

vessels to west coast of Mexico and west coast of Central America

ports There is no American flag service between United States Pacific

ports and the other ports named above except Balboa Cristobal and
Curacao

Grace s principal competitor in this trade is the foreign flag Inde

pendence Line which is operating four vessels of the CI MAV I type
having refrigerated space available

There has recently been a substantial increase in cargo offerings in
this trade The Gunners Knot which sailed from Los Angeles on

October 1 was loaded to capacity as was the Coastal Nomad which
sailed on October 9 All of the vessels which Grace now has in oper

3F M B



442 FEDERAL MARITIME BOARD

ation in this trade are booked to capacity through their November sail

ings In addition it has on its books cargoes sufficient to fill practically
to capacity an October 15 sailing to the west coast of Mexico west
coast of Central America and the Caribbean and a sailing in late
October to the west coast of Mexico west coast of Central America
and the west coast of South America as far south as Callao More

space is needeq to care for the normal cargo offerings from regular ship
pers who depend upon it to take care of their requirements up to the
date of sailing and it is testified that if not protected by it the business
will go to foreign competitors

On the basis of present indications of cargo offerings it is estimated
that three additional CI MAV I s will be required for the trade with
initial sailings in October and November two for two round voyages
each or a period of from five to six months for each vessel and one for
at least one voyage of approximately 90 days duration These are

the minimum time requirements If cargo offerings should continue in
volume as currently it would be Grace s plan to charter the third vessel
for an additional period

Grace desires to charter the three additional vessels from Alaska

Steamship Company on a time basis The C1 MAV I s which the lat
ter operates have refrigeration facilities which are particularly import
ant in view of the movement of frozen fish northbound and the growing
demand for the carriage southbound of fruits and vegetables Prior
to World Val II it was Grace s practice to charter vessels of Alaska

Steamship Company during the off season in the Alaskan trade which
is the period of its heavy seasonal coffee movement from Central
America

The Ring Splice will complete its last voyage of the season in the
Alaskan trade around October 15 18 and the Sailor s Splice around
October 27 30 It is contemplated that these vessels would immediately
be made available to Grace which would obviate the necessity of plac
ing them in lay up thereby saving considerable expense

The vice president and treasurer of Grace Line testified that he had
made inquiries regarding the availability for charter on the United
States Pacific coast of privately owned American flag vessels which
would be suitable for operation in the trade and that no such vessels
have been found He further testified that no privately owned Amer
ican flag CI MAV l s which is the type most suitable for the trade
because of its many shallow draft ports are available in any market

There is no opposition to Alaska Steamship Company s proposal to
time charter to Grace

The Board should find and certify to the Secretary of Commerce
1 That the continuance beyond October 31 1950 of the service for
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which the Coastal Monarch Coastal Rambler Flemish Knot Lucidor

Palisana Ring Splice Sailor s Splice Square Knot and Square Sinnet

are now bareboat chartered is required in the public interest that such

service would not be adequately served from and after such date with

out the use therein of such vessels and that privately owned American

flag vessels are not and will continue beyond such date not to be avail

able for charter by private operators on reasonable conditions and at
I

reasonable rates for use in such service and

2 That the service for which three of the vessels named in the next

preceding paragraph are proposed to be time chartered by Alaska

Steamship Company to Grace is and will continue beyond October 31

1950 to be reqhired in the public interest that such service is not and

without the use therein of such three vessels would continue beyond
October 31 1950 not to be adequately served and that privately owned

American flag vessels are not and will continue beyond October 31

1950 not to be available for charter by private operators on reasonable

conditions and at reasonable rates for use in such service
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No M 12

POPE TALBOT INC ApPLICATION FOR BAREBOAT CHARTER OF WAR

BUILT DRY CARGO VESSELS FOR USE IN THE INTERCOASTAL TRADE

The intercoastal service is in the public interest and requires the operation by
applicant under bareboat charter of the Governmen owned war built dry
cargo vessels Allen C Balch and William Allen White for one additional round

voyage each such service is not adequately served and privately owned
American flag vessels are not available for charter by private operators on

reasonable conditions and at reasonable rates for use in such service

William Radner and Odell Kominers for applicant
Marvin J Coles for the Committee for Promotion of Tramp Shipping
Sterling F Stoudenmire Jr for Waterman Steamship Corp
Max E Halpern for the Board

REPORT OF THE BOARD

On July 20 1950 following a hearing on the application of Pope
Talbot Inc under Public Law 591 81st Congress for the bareboat

charter of the Government owned war built dry cargo vessels Allen C

Balch and William Allen White for operation in the intercoastal trade

the Board found and certified to the Secretary of Commerce that such

charter for one round voyage of each of those vessels was required in

the public interest that such service was not adequately served and

that privately owned American flag vessels were not available for

charter by private operators on reasonable conditions and at reasonable

rates for use in such service In accordance with applicant s request
of September 29 1950 the Board reopened the proceeding and set for

hearing the requested extension of the bareboat charter of the foregoing
vessels for one additional round voyage each and hearing was duly
held on October 13 1950

The record adduced at the hearing of October 13 shows that the situa

tion at the present time is substantially the same as that which existed

at the time of the hearing on July 20 The two C 3 vessels owned by
applicant which were planned to be put in the intercoastal trade are

still under charter to Military Sea Transpol tation Service and the lat
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ter does not know when they will be returned in view of world condi

tions

It is clear that Liberty vessels privately owned have been available
since the last hearing and that applicant could have chartered them

had it so wished On the other hand the conditions attendant upon

their charter have not been reasonable Such vessels are still not avail

able on the Pacific coast where applicant s voyages commence and

taking such vessels in ballast from the Atlantic coast or the Gulf coast

to the Pacific coast would entail an expense to applicant in excess of

40 000 per vessel Counsel for the Committee for the Promotion of

Tramp Shipping contends however that the Maritime Administration

could permit redelivery of the two bareboat chartered vessels in ques

tion on the Atlantic coast and that applicant could then charter pri
vately owned vessels in such area thus eliminating the taking of the

latter vessels to the Pacific coast in ballast Redelivery however of

the Government owned vessels on the Atlantic coast would necessitate

repatriation of the crew at applicant s expense pursuant to its labor

contract Although applicant might possibly integrate its operations
in the manner described timing is such an important factor that the

Board does not feel such procedure can be insisted on

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the record of the October 13 hearing the Board finds and hereby
certifies to the Secretary of Commerce

1 That the intercoastal service is in the public interest and re

quires the operation by applicant under bareboat charter of the

Government owned war built dry cargo vessels Allen C Balch

and William Allen White for one additional round voyage each

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

By the Board

Sgd A J WILLIAMS

Secretary
OCTOBER 17 1950
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No M 13

AMERICAN HAWAIIAN STEAMSHIP COMPANY ET AL 1 ApPLicATIONS FOR

EXTENSION OF BAREBOAT CHARTER AGREEMENTS OF WAR BUILT DRY

CARGO VESSELS IN THE INTERCOASTAL TRADE

Clement C Rinehart for American Hawaiian Steamship Company
William Radner and Odell Kominers for Luckenbach Steamship Com

pany Inc and Pope Talbot Inc

William I Denning for Pacific Atlantic Steamboat Co

Marvin J Coles for the Committee for Promotion of Tramp Shipping
Sterling F Stoudenmire Jr and Warren Price Jr for Waterman

Steamship Corp
C A Luce for West Coast Lumbermen s Association
R Granville Curry and Frederick M Dolat1 for Albany Port District

Commission
Max E Halpern for the Board

REPORT OF THE BOARD

This proceeding was instituted by order of the aoard pursuant to

Public Law 591 Slst Congress approved June 30 1950 for the purpose

of considering the applications of American Hawaiian Steamship Com

pany Luckenbach Steamship Company Inc Pacific Atlantic Steam

ship Company and Pope Talbot Inc made to the Secretary of

Commerce for an extension of certain bareboat charters of Govern

ment owned war built dry cargo vessels in the intercoastal trade and

to determine whether the Board should make certain findings with ap

propriate certification thereof to the Secretary of Commerce

Applicants are operators in the intercoastal trade under a certificate

of convenience and necessity from the Interstate Commerce Commis
sion Each has operated in such trade prior to WorId War II and re

sumed operations following the termination of hostilities

At the hearing before an examiner counsel for the parties stipulated
that the applications originally filed for an unlimited period should be

1Luckenbach Steamship Company Inc Pacific Atlantic Steamship Co and Pope Talbot Inc
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amended to limit the extension from November 1 1950 to January 31

1951 without prejudice to applications for further extensions beyond
that time Weare therefore concerned only with extensions during
this period

Th examiner has recommended that the Board find and certify to

the Secretary of Commerce that the extension from October 31 1950

November 1 1950 to and including January 31 1951 of the bareboat

charter agreements of American Hawaiian Steamship Company Luck

enbach Steamship Company Inc Pacific Atlantic Steamship Company
and Pope Talbot Inc for the operation of Government owned war

built dry cargo vessels in the intercoastal trade is required in the public
interest that such service is not adequately served and that there are

no privately owned American flag vessels available for charter by pri
vate operators on reasonable conditions and at reasonable rates for use

in such service

Exceptions were filed by Waterman Steamship Corporation Com

mittee for Promotion of Tramp Shipping as interveners and by counsel

to the Board and the matter was argued orally before the Board

Pope Talbot Inc one of the applicants has filed a memorandum

agreeing with the conclusions of the examiner but recommending that

several issues set forth in the examiner recommended decision be not

acted upon because of their controversial nature and the short term of

the charter extension Counsel to the Board while excepting to one

phase of the examiner s report concurs in his recommendations

The record is quite clear that the intercoastal service is required in

the public interest and for the present would not be adequately served

without the use of Government owned chartered vessels The examiner

correctly points out that the importance of the intercoastal trade has

been recognized by the Congress the Interstate Commerce Commission

and by the Maritime Commission Thus in 1947 the Maritime Com

mission in order to encourage the rehabilitation of the intercoastal serv

ice interrupted by World War II authorized the charter of war built

vessels in that service and fixed the basic charter hire rate of 15 per
annum of the statutory sales price of the vessel or of the floor price
whichever was higher of which 8 is payable unconditionally and

the balance of 6 is payable from earnings before any participation
in such earnings by the charterer This rate was fixed after a hearing
with intercoastal operators to offset expected substantial losses during
the period of rehabilitation The charter hire in the foreign trade is

15 per annum of the statutory sales price of the vessel or of the floor

price whichever is higher which is paid unconditionally and additional

charter hire is also provided for

Prior to June 30 1950 there had been announcement of and meas
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ures taken towards replacement of Government owned bareboat vessels
in the intercoastal trade by privately owned vessels This transition

was in keeping with Congressional intent and the policy of this Board s

predecessors It remains the policy of this Board
The unanticipated and heavy demand for cargo vessels in trans I

pacific areas as a result of the United Nations action in Korea inter I
rupted this orderly transition to privately owned vessels in the II
n ercohastal tradf eGo

Public Law

591d 81st Clongldess 2nd fisessiond utho II
lzmg carters 0 overnment owne vesse s un er speC c con ItlOns IS IIsufficiently broad to meet such emergencies as were created by the

IIKorean incident

Some of these applicants at the urgent request of the Military Sea

Transportation Service chartered their owned vessels for military pur

poses for use in the transpacific areas Other vessels of applicants
are privately chartered and are being operated in the transpacific
areas carrying a substantial amount of cargo under the control of the

military The time of return of these vessels for availability in the
intercoastal trade is a matter of conjecture The forward demand of
the Military Sea Transportation Service is far from clear but the de

mand s impact on privately owned vessels for use in the intercoastal

trade may be more readily determinable prior to January 31 1951

Waterman Steamship Corporation an operator in the intercoastal

service and a party in opposition in this proceeding has indicated that

the company intends to place additional vessels in the service to meet

the needs of the intercoastal service but some delay is indicated as its

principal witness testified that all of its vessels are presently employed
American Hawaiian Steamship Company claims it has no owned ves

sels suitable for their needs in this service There is strong suggestion
in the record that this applicant should purchase vessels and thus termi

nate the competition of chartered Government owned vessels with pri
vately owned vessels in this trade The law of course imposes no

requirement to purchase vessels F ilure to purchase even refusal to

do so while entitled to consideration should not be determinat ive of

whether the applicants have met the conditions of Public Law 591 par

ticularly for purposes of this decision fot a temporary ext nsion of

charter of Government owned vessels

While there is some conflict in the testimony as to whether privately
owned vessels are available on the West coast for charter on reasonable

rates and conditions the record is sufficiently clear to justify a finding
at this time that such vessels are not so available

Opponents contend further that the Board should require applicants
Pope Talbot Inc and Pacific Atlantic Steamship Company to re

deliver their bareboat chartered vessels on the Atlantic and Gulf coasts
3F M B
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and require that privately owned tonnage presently available on the

Atlantic and Gulf coasts be chartered in their place Such an arrange

ment might involve taking a vessel from the East or Gulf coast to the

West coast in ballast and the expense of repatriation of crews see

decisions of the Board of July 20 1950 and October 17 1950 applica
tions for charter by Pope Talbot Inc Docket Nos M 4 and M 12

The current charter requires redelivery to the Maritime Administration

on the West coast

Opponents contend that the burden of proof is upon applicants and

on this point we agree We think that the applicants have met this

burden ufficiently to justify the Board in making the required findings
under Public Law 591

We feel it unnecessary to pass upon the other exceptions filed to the

examiner s report in view of the short term of the extension Should

further extensions be applied for it may then be necessary to review

the problems mentioned in the exceptions

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the record adduced in this case the Board accordingly finds and

hereby certifies to the Secretary of Commerce

That the service operated by applicants pursuant ta their bareboat
charters of war built dry cargo vessels from and after October 31

1950 until January 31 1951 is required in the public interest that
such service would not be adequately served without such extension
and t at suitable privately owned vessels are not available for charter

by private operators on reasonable conditions and at reasonable rates

for use in such service

By order of the Board

Sgd A J WILLIAMS

Secretary
OCTOBER 17 1950
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No 8201

AMERICAN PRESIDENT LINES LTD ApPLICATION FOR PERMISSION TO

OPERATE VESSELS BETWEEN CALIFORNIA PORTS AND GUAM MIDWAY

AND WAKE UNDER SECTION 805 a OF MERCHANT MARINE ACT 1936

Whereas the Maritime Administrator on November 21 1950 pub
lished in the Federal Register 15 F R 7952 notice of a proposed rule

relative to the status of Guam Midway and Wake under section

805 a Merchant Marine Act 1936 and

Whereas by said notice interested persons were afforded opportunity
to comment on the proposed rule on or before December 4 1950 and

Whereas no objections to the proposed rule have been received by the

Administrator

Now therefore it is hereby ordered That the aforesaid proposed rule

be and it is hereby adopted as follows

Guam Midway and Wake Steamship service between ports of the

United States mainland and ports in the islands of Guam Midway and

Wake is not domestic intercoastal or coastwise service within the

meaning of section 805 a of the Merchant Marine Act 1936 This

interpretation is limited to Guam Midway and Wake and does not

signify that a similar interpretation is or would be applicable to
Hawaii Puerto Rico or Alaska

Dated DECEMBER 13 1950

Sgd E L COCHRANE

Maritime Administrator Department of Commerce

1The rule here set forth was printed in the Federal Register on December 19 1950 15 F R
9065
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No M 15

AMERICAN EXPORT LINES INC ET AL 1 ApPLICATIONS FOR BAREBOAT

CHARTER OF WAR BUILT DRY CARGO VESSELS FOR USE IN THE CARRIAGE

OF COAL AND GRAIN FROM THE UNITED STATES TO EUROPEAN COUNTRIES

FINDINGS AND CERTIFICATION OF THE FEDERAL MARITIME BOARD

TO THE SECRETARY OF COMMERCE

This is an informal proceeding instituted by the Board pursuant to

Public Law 591 81st Congress which requires the Board to hold public
hearings on applications for bareboat charters of Government owned

war built dry cargo vessels and to make certain findings with appro

priate certification thereof to the Secretary of Commerce In accord

ance with such law notice of this hearing was published in the Federal

Register of December 14 1950 and hearing was held by the Board on

December 18 1950 The usual notice of 15 days wasnot given because

of the urgency of the matter

STATEMENT OF FACTS

Applications have been filed by the above named parties to bareboat

charter Government owned war built dry cargo vessels for the trans

portation of cargo to those countries within the purview of the Foreign
Assistance Act of 1948 as amended Some of the applications were

filed prior to publication of the notice of hearing in the Federal Register
and some were filed subsequently thereto in accordance with the per
mission given in the notice

1American Foreign Steamship Corp American Hawaiian Steamship Co Blidberg Rothchild

Co Inc A L Burbank Co Burns Steamship Co Clifton Steamship Corp Coastwise Line

Dichmann Wright Pugh Inc Dolphin Steamship Corp Drytrans Incorporated Eagle Ocean

Transport Corp E tern Steamship Lines Inc East Harbor Trading Corporation Eastport

Steamship Corp Firth Steamship Corp Fribourg Steamship Co Inc Isbrandtsen Co Inc

Luckenbach Steamship Co Inc Lykes Bros Steamship Co Inc Maine Steamship Corp Man

ning Brothers Inc Marine Navigation Co Inc Moore McCormack Lines Inc North Atlantic

and Gulf Steamship Co Inc Orion Shipping Trading Co Inc Pacific Atlantic Steamship Co

Pacific Far East Line Inc Pittston Marine Corp Polarus Steamship Co Inc Seatrade Corpora

tion of Delaware Seven Seas Steamship Corp Shepard Steamship Co South Atlantic Steamship

Line Inc States Marine Corporation T J Stevenson Co Inc Stockard Steamship Corpora
tion Transportation Inc Union Sulphur Oil Corp United States Lines Company U S Navi

gation Co Inc and Wessel Duval Co Inc
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The representative of Economic Cooperation Administration which

carries out the mandates of the Foreign Assistance Act of 1948 testified

that current and potential programs for the movement of Economic

Cooperation Administration financed and non Economic Cooperation
Administration financed cargo to countries having an Economic Cooper
ation Administration program are in excess of the capacity of available

privately owned vessels American and foreign He also testified that

the failure to make additional vessels available promptly will result in

further aggravation of the conditions now prevailing will compel the

Economic Cooperation Administration and the participating countries

to pay even greater premiums for vessels and will also prevent or delay
those countries from receiving all of the cargoes they so vitally need

Substantiating testimony as to the amount of cargo now available and

the scarcity of vessels to carry it was given by a representative of the

Department of Agriculture It was generally conceded that there are

not enough privately owned American flag vessels to handle present
cargo or cargo that will move in the immediate future and there was no

testimony to the contrary
Although it was testified by the representatives of Economic Cooper

ation Administration and the Department of Agriculture that cargoes

including those under the lVlutual Defense Assistance Pact are now

and in the immediate future will be consigned to countries other than

European for which there will not be enough vessels the findings herein

are limited to cargoes for European countries in conformance with the

notice in the Federal Register under the terms of Public Law 591

FINDINGS AND CERTIFICATION

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Secretary of Commerce

1 That the services considered being for the carriage of coal

and grain from the United States to Europe are required in the

public interest

2 That such services are not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates for use in such services

By the Board

Sgd A J WILLIAMS

Secretary
DECEMBER 20 1950
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No. M-19 

AMERICAN EXPORT LINES, INC.-ApPLICATION FOR BAREBOAT CHARTER 

OF A WAll-BUILT DRY-CARGO VESSEL FOR USE BETWEEN NORTH 

ATLANTIC AND MEDITERRANEAN PORTS 

FINDINGS, CERTIFICATION, AND RECOMMENDATION OF THE FEDERAL 
MARITIME BOARD TO THE SECRETARY OF CoMMERCE 

. 

This is an informal proceeding instituted by the Board pursuant to 
Public Law 591, 81st Congress, which requires the Board to hold public 
hearings on applications for bareboat charters of Government-owned, 
war-built, dry-cargo vessels, a�d to make certain findings with appro­
priate certification thereof and recommendations thereon to the Secre­
tary of Commerce. In accordance with such law, notice of this hearing 
was published in the Federal Register of January 5, 1951, and hearing 
was held by the Board on January 10, 1951. The usual notice of 15 
days was not given because of the urgency of the matter. 

STATEMENT OF FACI'S 

Application has been filed by American Export Lines, Inc., to bare­
boat charter the Government-owned, war-built, dry-cargo vessel Elmira 
Victory, or a suitable substitute, for a period of up to six months, for 
the transportation of general cargo in applicant's liner service between 
North Atlantic ports of the United Stat-es and Mediterranean ports. It 
was testified b y  a representative of applicant that one of ita vessels was 
under charter to Military Sea Transportation Service and that another 
one recently sustained damage aDd will have to be repaired extensively, 
and that applicant's vessels are not able to meet the abnormal demand 
for space resulting from world conditions. It was further testified that 
applicant has been unable to secure privately-owned American-Bag ves­
sels of suitable capacity, type, and speed for charler upon reasonable 
terms and conditions for operation in the service under consideration. 
There was no opposition to the application. 

Applicant expressed ita willingness to operate the chartered vessel 
without subsidy, and to incorporate any profits therefrom in ita subsi-
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dized operation account so that such profits will, to the extent provided 
by the Merchant Marine Act, 1936, as amended, and by its operating� 
differential agreement with the Board, be available for the repayment to 
the Government of any operating-differential subsidy received in con­
nection with the operation of its other vessels. 

FINDINGS, CERTIFICATION, AND RECOMMENDATION 

On the basis of the facts adduced of record, the Board finds and 
hereby certifies to the Secretary of Commerce: 

1. That the service under consideration is required in the publiC' 
interestj 

2. That such service is not adequately served; and 
3. That, privately-owned American-flag vessels are not available 

for charter from private operators on reasonable conditions and at 
reasonable rates for use in such service. 

The Board recommends that adequate provision be made to protect 
the interest of the Government under its operating-differential subsidy 
contracts with applicant. 

By the Board. 

JANUARY 10, 1951. 

(Sgd.) A. J. WILLIAMS, 
Secretary. 

3F.M.B. 



FEDERAL MARITIME BOARD AND MARITIME
ADMINISTRATOR

No517

AMERICAN PRESIDENT LINES LTDAPPLICATION TO OONTINUE OPERA
TION AFTER DECEMBER 31 1949 OF ATLANTICSTRAITS FREIGHT
SERVICE C2 TRADE ROUTE NO 17 WITHOUT OPERATINGDIFFEREN

TL1L SUBSIDY

Submitted December 1 7960 Decided January P4 1951

Application of American President Lines to continue to operate unsubsidized
vessels in AtlanticStraits Freight Service G2 of Trade Route No 17 ap
proved with conditions

Reginald S Laughlin and Willis R Deming far applicant
Wzlliam Radner pdell Kominers and William F Ragan for Lucken

bach Steamship Company Inc and Luckenbach Gulf Steamship Com

pany Inc Donald D Geary and David Dawson for United States
Lines Company Walter S McPherson and Donald S Morrison for

AmericanHawaiian Steamship Company Bon Geaslin Sterling F

Stoudenmire Jr and Warren Price Jr for Vaterman Steamship Corp
oration Thomas F Lynch and Wendell W Lang for Isthmian Steam

ship Company William I Denning and Earl C Walck for States

Steamship Company and PacificAtlantic Steamship Company Tim

othy J Murphy and Walter W 1lJcCoubrey for Port of Boston Au

thority and G Stewart Henderson for Baltimore Association of

Commerce interveners
Paul D Page Jr and Joseph A Klausner for the Board

REPORT OF THE BOARD AND MARITIME ADMINISTRATOR
This proceeding is based upon an application filed by American Pres

ident Lines Ltd a subsidized line for permission to continue the
operation on Trade Route No 17 United States Atlantic and Gulf
portsStraits Settlements and Netherlands East Indies of its At

r Dua to postwar political changes the areea formerly called Strait Settlement and Nethulende
Emt Indies Lave bees senamed apd will be referred to throughout tht report m respectively
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lanticStraitsunsubsidized Freight Service C2descrjbed as follows

Freight Service CE Commissiona report of May 20 1946 on essential foreign
trade routes and services recommended for United Statesbag operation

Itinerary New York other Atlantic ports as traffic offers via Panama Canal
Los Angeles Saa Francisco to Manila Hong Kong Singapore Belawan

Batavia Soerabaja Hong Kong and Philippine Islands as traffic offers to

San Francisco Los Angeles and via Panama Canal to New Ymkprivilege

of calling at French Iado China and Siam as traffic offers

Permission is required under applicantsoperatingdifferential sub

sidy contract paragraph 6

Competition The Operator agrees that without the express
written approval of the Commission neither the Operator nor any

affiliate subsidiary or holding company will operate or cause or

permit any unsubsidized vessels owned or controlled by any of

them to be operated in the subsidized service of the Operator or in

the foreign commerce of the United States in competition with any

other service route or line receiving financial aid pursuant to the

provisions of the Act

As the AtlanticStraits service is via the Panama Canal and Cali

fornia ports and thus affords opportunity for competition with domestic
intercoastal services the proceeding also brings in issue section 805 a
of the Merchant Illarine Act 1936 as amended

Since May 1941 applicant has filed three applications for a subsidy
on this route Two filed during the war were not acted upon and the

third filed July 31 1946 was denied without prejudice because our pre

decessor the Maritime Commission determined under section 605c
of the Act that the thenexisting Americanflagservices were adequate
TransPacific cases June 9 1947

Thereupon applicant filed an application on June 19 1947 for per
mission to operate the service without subsidy After hearing the

Malaya end Indonesia it being understood for the purpose of the report that the term Malaya

includes the British crown colony of Singapore

Malaya The prnent Federation of Maleye consists of Lhe nine states of the Malay peninsula
Perak Selangor Negri Sembilan Pahang Johore Kedah Perlis Kelantan Trengganu and the

two British settlements of Penevg end Malacca Singapore the third o the former Straits Settle

menW u now a separate colony From 1828 to 1948 Malacca and Penang were incorporated with

Singapore under a single government which from 1887 to 1948 was s British crown colony known es

StraiW settlemenWJ
Indonesia The United Stetea of Indonesia USIJcomprises a great number of islands between

the aouthermnoat tip of the Asian mainland Malaya and the north shore of AvstraiaSumatra

lava end Leaeer Sundae form the westerv and southern boundary the latter connecting in a north

easterly duection with Nem Cuinea Western New Guinea is claimed by the UBI but its claim

is disputed by the Netherlands whieh controls the territory Other large islands within USIerr

Borneo more than twa thirds of the land area of which is in USL the remainder consisting of

BritishgovernedSarawak Brunei and North Borneo Cefebsend Lht Mafvccsa

This proceeding ie now known as Docket No 57United Stales Linea ComDaY etaApPti
raNorte nr Firtarecial Aid etc
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Commission by Resolution of May 18 1948 authorized applicant to

operate on the above described C2 Service of Trade ltoute No 17

without operating differential subsidy not more than thirteen voyages

per annum subject to the following conditions

1 Applicant shall a use on the C2 Service of Trade Route

No 17 only such number and type of vessels as may be approved
by the Commission b coordinate all its non subsidized sailings
so far as possible and to the extent required by the Commission

with services of other operators carrying cargo to or from ports
included in the itinerary of said C2 Service of Trade Route No

17 and c enter into an agreement with the Commission in form

satisfactory to the Commission providing for the protection of

Applicant s subsidized operations from the diversion of cargo and

revenues by the non subsidized operations from the vessels oper

ated in its subsidized operations
2 No non subsidized voyage in said C2 Service of Trade Route

No 17 shall be commenced after June 30 1949

3 The capital employed by the Applicant in the non subsidized

operations in said C2 Service of Trade Route No 17 and the

earnings derived therefrom shall not be taken into account in ap

plying the reserve and recapture provisions of Applicant s operat

ing differential subsidy agreement with the Commission however

the Applicant s net profits if any as determined by the Commis

sion in accordance with sound accounting practice as determined

by the Commission resulting from Applicant s non subsidized op
eration of said C2 Service of Trade Route No 17 shall be de

posited in Applicant s capital reserve fund maintained pursuant to

said operating differential subsidy agreement as a voluntary de

posit and treated accordingly and such deposits if any shall be in

addition to any and all statutory requirements of Applicant under

said operating differential subsidy agreement In no event how

ever shall the non subsidized operations be permitted to reduce the

amount of earnings from Applicant s subsidized services subject to

recapture by the Commission

4 Applicant shall file in triplicate with the Commission at such

times and in such form as may be prescribed by the Commission

semiannual profit and loss statements covering its non subsidized

operations in C2 Service of Trade Route No 17 and such other

data as JPay be required by the Commission

5 The Commission shall have the right in its sole discretion to

cancel and terminate this authorization upon the expiration of
3 F M a M A
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written or telegraphic notice given at least fifteen 15 days prior
to the completion of any such non subsidized voyage

On March 17 1949 appli ant asked to have the June 30 1949 limi

tation removed whereupon the Commission ordered an administrative

hearing on the application By successive Commission and Board ac

tions applicant s operating authority has been temporarily extended
most recently to January 31 1951 Previous authorizations for appli
cant s C 2 Service are superseded by this decision

On June 28 1949 the proceeding was enlarged upon motion of the
Commission s counsel to embrace issues under section 805 a of the
Act 2 Hearings were held from September 14 to October 4 1949 and
briefs were filed on October 25 and 31 1949 Thereafter the presiding
examiner submitted a recommended decision adverse to the applicant
to which exceptions were filed upon which the Commission heard argu
ment Reargument was heard by the Board on November 14 1950

following which a limited hearing before the examiner was held for the

purpose of receiving information bringing certain portions of the record
down to date vVhile we agree with many of the examiner s findings of
fact our conclusions differ from his with respect to the advisability of

authorizing continued operation of the applicant s C2 Service

CONTENTIONS OF THE PARTIES

The applicant s position is that its Atlantic Straits service should be
continued because 1 it is necessary to provide adequate service be
tween United States Atlantic ports and the C 2 area and between
California ports and Malaya and Indonesia 2 foreign flag lines dom
inated these trad s before WorId War II and the favorable position
gained by American flag lines after the war has already been lost and
overcome 3 the C 2 Service will not endanger or impair any other
American flag services either foreign or domestic and 4 the termina
tion of its C 2 Service will not further the maintenance or development
of the American merchant marine Further the applicant contends
that it should be allowed to continue the carriage of intercoastal cargo
as a part of the C 2 Service on the ground that the intercoastal leg is

required for the soundness of the C2 Service as a whole

The application is opposed upon the basic grounds a that existing

2Permission to intervene was granted to Luckenbach Steamship Company and its subsidiary
Luckenbach Gulf Steamship Company Waterman Steamship Corporation Isthmian Steamship
Company States Steamship Company and its subsidiary Pacific Atlantic Steamship Company
Quaker Line American Hawaiian Steamship Company and United States Lines Company Ameri

can Pioneer Line All of these lines except United States Lines operate services in the inter

coastal trade and all except Luckenqach operate services in the trade area of Service C 2 of Trade

Route No 17 The Baltimore Association of Commerce and the Port of Boston Authority inter

vened in support of the application
3 F M B M A
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services both in the foreign and domestic trades involved are more than

adequate and b that continuance of the service will continue to result

in diffusion of available traffic

Specifically the principal contentions are 1 that the competition
clause of applicant s subsidy contract must be so construed as to be

consistent with and effectuate the purposes of the Act 2 that the

purpose of section 605 c of the Act was to prevent undue prejudice to

unsubsidized as well as subsidized operators 3 therefore before the

application may be grante d the Commission must find existing services

inadequate including the applicant s subsidized services but excluding
its unsubsidized operation and that the grant will not give undue ad

vantage to the applicant or be unduly prejudicial to operators of exist

ing services including applicant s subsidized services 4 that

operation of applicant s C2 Service has failed to meet the aims and

objectives of Service C2 of Trade Route No 17 5 that applicant
has no grandfather rights under section 805 a

3 because of interrup
tions and changes in its service since 1935 and therefore it has th

burden of proving the operation is necessary to provide adequate service

in the intercoastal trade 6 that there have been diversions of cargo
from applicant s subsidized to its unsubsidized operations resulting not

only in a breach of the conditions of the outstanding authorization and

subsidy contract but in unfair competition contrary to section 805 a

and in contravention of the objects and policy of the Act

Broadly viewed the issues are Of two kinds those which involve an

appeal to our discretion and those which hinge on particular statutory
or contractual restrictions Differently stated the questions are

whether the general policy of the Act would be served by the granting
of the application and if so whether the promotion of that general
policy would deprive the Government or competitors of the applicant of

rights protected by law or contract

THE 0 2 SERVICE AND ITS OBJECTIVES

The Act sec 101 declares as a policy that the United States shall

have a merchant marine sufficient to carry its domestic water borne

commerce and a usubstantial portion of its water borne export and

import foreign commerce j and calls for execution of that policy in va

rious ways among them by determining trade routes and services

essential for the promotion development expansion and maintenance

of the foreign commerce of the United States sec 211 In the

performance of that duty our predecessor established such routes and

described services thereon including Route 17 and Service G2

3 The apphcant concedes for the purposes of this case that it has no such rights
3 F M B M A
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The Commission s Trade Routes Committee found Route 17 to be

essential because of the strategic importance of Malaya and Indonesia

as sources of rubber tin palm and other vegetable oils as well as tapi
oca fibers teas spices and a veriety of raw materials important to

the economy of the United States It noted that trade between our

Atlantic ports and the Malaya Indonesia area had been historically
dominat d by foreign flag carriers a condition which rendered the
United States dependent upon transportation systems over which it had

virtually no control for the importation of substantial quantities of

strategic and necessary materials There is a strong need for United

States shipping here the Committee found

Traffic to Malaya Indonesia from the Atlantic coast of the United

States is considerably lighter than in the reverse direction In estab

lishing the C 2 Service the Trade Routes Committee took account of

this circumstance by designating Manila and Hong Kong as regular
ports of call outward in order to fill space unlikely to be needed for

Malaya Indonesia cargo and by authorizing calls at Hong Kong and at

the Philippines only as traffic should offer on the inward voyage on

which it wa s anticipated that Malaya Indonesia cargo would be con

siderably heavier than outbound The service was primarily an Atlan

tic Malaya Indonesia service It was in no sense intended to serve

primarily the Philippines and Hong Kong
The route between U S Atlantic and Malaya Indonesia via Cali

fornia Philippines and Ifong Kong is materially longer than via Suez

This of course was known to the Commission when it established the

CService as was the fact that because of the longer C 2 itinerary the

C 2 operator would be pressed for time in competing from Malaya
Indonesia to U S Atlantic against operators via Suez It was expected
that the C 2 operator having regard for the main 0bjective of the serv

ice would develop homeward traffic from the Malaya Indonesia area by

calling at several Indonesian ports and two or more ports in Malaya
Vnless Malaya Indonesia cargo were to be sacrificed the schedule of

the C 2 Service admitted of no material delays resulting from pursuit
of Philippine and Hong Kong cargo for the homeward voyage The

privilege of loading Philippine and Hong Kong cargo on the homeward

voyage was the privilege of loading such cargo as might be readily
available not of concentrating on such cargo at the expense of the

basic schedule from Malaya Indonesia to U S Atlantic ports

APPLICANT S OPERATION OF THE c 2 SERVICE

In considering the present application we are obliged to focus upon
the foregoing considerations and to compare the service rendered by
applicant with the objectives sought to be attained to ascertain whether

SF M B M A
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those objectives have been attained in fact or if not whether they are

reasonably attainable On the record we must conclude as did the ex

aminer that the objectives of the C 2 Service have not been substan

tially met by the applicant s method of operation in the past It

appears however that with certain modifications of service for which

we shall provide in disposing of the case there is a reasonable possi
bility of their attainment

An important objective for Trade Route No 17 was to provide trans

portation by U S flag vessels of at least 5010 of the cargo outbound

and inbound between U S Atlantic ports and Malaya Indonesia It

was anticipated that cargo to Philippines Hong Kong from California

as well as from Atlantic ports would be required to fill out the vessel

on the outward voyage inclusion of California ports outbound being

practicable since calls at these ports would not involve excessive devia

tion

As operated by the applicant the C 2 Service has developed in a

manner considerably different from the Commission s expectations as

manifested by the route description In the large inward trade from

Malaya Indonesia to the Atlantic the applicant s C 2 Service carry

ings have been quite insignificant amounting to only 1 400 tons in the

first half of 1949 the most recent period of which a complete record is

available During the same period total inbound traffic from Malaya
Indonesia to the Atlantic was 196 000 tons of which 78 000 tons was

carried by U S flag lines 4 U S flag service to the Atlantic consisted

during the same period of the applicant s C2 Service and a westward

subsidized Round the WorId service by the applicant eastbound and

westbound services by Isthmian and two voyages by Isbrandtsen

U S flag participation accounted for 4010 of inbound traffic The in

ward carryings of the applicant s C2 Service were less than 110 of the

total inward traffic U S flag and foreign flag and about 210 of the

U S flag carryings Having regard for the fact that the C 2 Service

was established as one of the important services on this route it is obvi

ous that the applicant has failed to meet the Commission s expectations
even in the light of supplemental information received after the case

was reargued From July 1949 through June 1950 applicant s C2

Service while showing a considerable percentage increase over the first

half of 1949 in Atlantic bound carryings from Malaya Indonesia av

eraged less than 1 000 tons of such cargo per sailing 14 voyages as

against an average of 4 000 tons 28 voyages via Suez for Isthmian

and an average of 2 200 tons Malaya cargo only 25 voyages via Suez

for applicant s Round the World Service Isthmian s gains tonnage

4 Throughout this report tons refers to cargo tons of 2240 pounds
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wise in the latter period over the former greatly exceeded those of

applicant s C2 Service

Outward from U S Atlantic to Malaya Indonesia the applicant s

C2 Service carried about 16 000 tons during the first half of 1949

During the same period the total outward traffic D S flag and foreign
flag from U S Atlantic to Malaya Indonesia was 142 000 tons of

which U S flag lines including applicant s C 2 Service carried 47 000

tons Applicant s C2 carryings were about 11 of the total traffic

and about 3300 of U S flag traffic U S flag lines collectively were

33 of the tota15 It thus appears that the applicant has obtained an

appreciable volume of the outward trade a volume sufficient to indi

cate a prospect of successful future operation In this connection it is

significant that of the 47 000 tons of U S flag outward traffic from

Atlantic to Malaya Indonesia more than half about 26 000 tons

moved over the route of the C 2 Service via Panama and that of this

traffic the applicant s C 2 Service carried the major share about 60

During the period July 1949 through June 1950 the outward traffic

from U S Atlantic to Malaya Indonesia declined considerably but

the decline was less severe for the C 2 Service than for any other

again indicating considerable vitality in the C2 Service outbound

The principle carryings of applicant s C 2 Service have consisted of

U SjPhilippines Hong Kong cargo In the first half of 1949 the ap

plicant s inward traffic of this description on the C 2 Service was 30 000

tons 7900 of applicant s total inward carryings from the entire C2

area outward it was nearly 23 000 tons 5600 of applicant s total out

ward carryings to the entire C 2 area Philippines Hong Kong car

ryings are thus seen to have preponderated heavily during the first half

of 1949 over Malaya Indonesia carryings and this preponderance con

tinued through the next 12 months whereas the reverse should be true

particularly as to inbound traffic Operation of the service in accord

ance with the Commission s objectives calls for emphasis on traffic to

and from the Malaya Indonesia area

Although the C2 objectives especially with respect to inward traffic

from Malaya Indonesia have conspicuously failed of attainment in the

case of carryings to the Atlantic the applicant s accomplishment is

much more substantial measured by the volume of Malaya Indonesia

cargo to California In the first six months of 1949 such cargo carried

via the C 2 Service was 6 580 tons as against 1 400 tons to the At

lantic Total Malaya Indonesia cargo to California during the same

period was 35 700 tons of which the U S flag share was 10 600 tons

The applicant s C 2 carryings of such cargo are thus seen to constitute

6 This discussion reiates to traffic between U S Atlantic and Malaya Indonesia Traffic between
California and Malaya Indonesia is discussed below
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18 of the total and 6270 of the share carried by U S flag vessels 6

Further the applicant s C 2 carryings of Malaya Indonesia cargo to

California amounted to 1700 of its total inbound C 2 carryings during
the first six months of 1949 and in the corresponding period in 1950

It thus appears that the inward cargo of this description has reached

substantial proportions in the post war period The Trade Routes

Committee contemplated that the principal flow of lVlalaya Indonesia

cargo would be to and from the Atlantic but it did not foresee the sub

stantially increased importance of California and the Pacific coastal

area as a user of and as a gateway for imported materials of Malaya
Indonesia origin Although the applicant has fallen short of meeting
the Commission s expectations as to Atlantic bound inward traffic it has

contributed substantially to the movement of imports via California 7

Applicant s C 2 operations provide California with its only assured

service from both l1alaya and Indonesia and during the first half of

1949 it carried a larger volume of such cargo than the combined volume

of the other two U S flag operators in the inbound trade and its car

ryings during the ensuing 12 months exceeded the rate for the first half

of 1949 Even so total U S flag carryings between California and

Malaya Indonesia during the first half of 1949 were much less than the

foreign flag carryings which accounted for 6600 of the outward traffic

from California to Malaya Indonesia and 7000 of the inward traffic

Since U S flag lines including applicant s C 2 Service are carrying
substantially less than half of the cargo both outward and inward be

tween the United States Atlantic and California ports and Malaya
Indonesia the objective being at least half of such cargo in both

directions the C 2 Service is needed 8 We find that substantial oppor

tunit exists for successful operation of such Service by the applicant
with concentration on cargo to and from l1alaya and Indonesia which

will necessitate regularity of sailings to and from that area adequate
service of the ports minimization of transit time particularly home

ward and resistance of the temptation to regard Malaya Indonesia as

an optional and sometimes inconvenient extension of a route between

the United States mainland and Philippines Hong Kong

lii

n

1

r

a

6 The U S f1ag services consists of the applicant s C 2 Isthmian s Round the Vorld Service

homeward via Panama American Mail Line homeward via California to the Pacific Northwest

and occasional sailings by Isbrandtsen
7It may be noted that for the period in question the volume of applicant s California traffic

from Malaya Indonesia in the C 2 Service exceeded that of California traffic from Philippines

Hong Kong 6 580 tons as against 5 880 tons

8 This report is concerned only with Atlantic and California Malaya Indonesia traffic and in no

way relates to the trade between the latter areas and U S Gulf ports in which trade Lykes Bros

is the principal operator No operator in the GulfMalaya Indonesia trade is a party to this

proceeding
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UNITED STATES FLAG COMPETITION

Several U S flag operators in trades to and from the C 2 area in

tervened and sought to prove that applicant s C 2 Service constituted lif

unfair competition The principal objectors were Vaterman and Isth n

mian At the time of the hearings and for some time theretofore and 1

thereafter vVaterman was not serving lVlalaya Indonesia and can r

scarcely be heard to protest against service of that area by the appli a

cant or any other operator vVaterman contends that applicant s C 2
Service results in unfair competition for the foreign traffic of nine U S

flag lines other than Waterman and Isthmian Of these nine lines
three are subsidized and six are not Of the same nine lines only three
intervened in the case States Steamship Company American Hawaiian
Steamship Company and United States Lines States and American

Hawaiian confined their objections to applicant s intercoastal activities

as to which they relied on the case made by Luckenbach United

States Lines which is engaged in foreign trade exclusively took no posi
tion relative to the application It does not proceed into the C 2 area

beyond Philippines Hong Kong Six of the nine lines to which Water
man refers were not represented in the proceedings In these circum
stances we are unable to accept VVaterman s contention that unfair

competition or undue prejudice in foreign trade will be experienced by
the nine lines in question none of which made any such contention in
its own behalf and none of which serves more than a fraction of the
C2 area

Isthmian conceded on the record that as regards Malaya Indonesia

cargo the competition of applicant s C 2 Service was inconsequential
In the first half of 1949 the applicant s C 2 Service carried 7 981 tons

from Malaya Indonesia to U S ports Atlantic and California as

against 51 265 tons carried by Isthmian via Panama and Suez For the

first half of 1950 the corresponding tonnages were APL 16 002 Isth

mian 70 786 In both periods the major share of total inward cargo
was destined to the Atlantic although the larger share of APL cargo
was to California As to Atlantic bound traffic alone Isthmian s serv

ices via Panama and Suez in the first half of 1949 carried 49 693 tons
out of 51 094 for Isthmian and APL s C2 Service combined in the first

half of 1950 Isthmian carried 67 453 tons out of 74 833 9

The great preponderance of Isthmian s carryings to the Atlantic over

those of applicant s C 2 Service invites attention to the transit time

between Malaya and New York of the two operations
Isthmian s Atlantic bound carryings from Malaya Indonesia move

9 First half 1949 39 550 tons via Suez 10 143 tons via Panama First half 1950 66 847 tons via
Suez and 606 tons via Panama
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mainly over Suez During the 12 months ending June 30 1949 its

transit time to New York averaged from Penang 33 days from Singa

pore 38 The applicant s published schedules covering the past year for

its C 2 Service which operates via Panama call for transit time to

New York averaging from Penang 56 days and from Singapore 52

The handicap to the applicant of its substantially slower C 2 Service is

obvious Even applicant s Round the YVorId Service which calls at

many intermediate ports homeward via Suez from Malaya is sched

uled to reach New York from Penang in 44 days and from Singapore in

48materially faster than C 2 To render C 2 competitive on the

vital homeward run its time must be reduced to approximately that of

the principal carriers in the trade Isthmian and the Java New York

line Such reduction involves the shortening of the C 2 homeward

schedule by about two weeks

PORT INTERESTS

Applicant was supported by two intervening port interests Port of

Boston Authority and Baltimore Association of Commerce Boston s

case was founded largely on the inadequacy of Far East service avail

able to Boston as compared with New York Baltimore showed that

the applicant s C 2 Service has conferred substantial benefits upon the

port moving foreign bound traffic in considerable volume some of

which had not flowed through Baltimore until the C 2 Service was es

tablished The applicant does not serve Baltimore intercoastally

COMPETITION BETWEEN APPLICANT S c 2 SERVICE AND ITS

SUBSIDIZED SERVICES

Paragraph 1 of the Commission s Resolution of l1ay 18 1948 grant
ing temporary permission for operation of the applicant s C 2 Service

required applicant to enter into an agreement with the Commission

providing for the protection of Applicant s subsidized operations from

the diversion of cargo and revenue by the non subsidized opera

tions The record shows that some traffic and revenue have

in fact been diverted from applicant s subsidized services to the C 2

Service

Because of the intersecting and overlapping pattern of applicant s

everal routes some measure of diversion is possible and the condition

above quoted should be modified to take account of this fact Our aim

is prevention of undue diversion having regard for the practical prob
lems encountered in such operations as the services of the applicant
embrace

For example both the applicant s C 2 Service and its Round the

VYbrld service operate from New York to Manila via California From
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California C 2 proceeds to Manila direct whereas Round the VVorId

proceeds via Japan and Hong Kong the result being that Manila bound

cargo from New York or California on C 2 Service vessels requires a

week to ten days less time in transit than such cargo via Round the

VVorld ships As to Malayan destinations C 2 has no transit time

advantage to Penang but Round the Vorld has an advantage of about

a week tq Singapore Indonesia is not served by applicant s Round
the VVorld ships Inbound C 2 fails by one or two weeks to meet the
Round the Vorld transit time from Malaya to New York which of
fers an explanation of the fact that the Round the Vorld service in

1949 and the first nine months of 1950 consistently carried several times
as much Malaya Indonesia cargo to U S Atlantic ports as did the C 2

Service Thus the only decisive transit time advantage of C 2 over

applicant s Round the Vorld service as to ports common to both is
found in the outward run from either U S coast to lVlanila This time

advantage is inevitable owing to the more direct C 2 route The com

petitive transit time of C 2 to Penang is not objectionable when ac

count is taken of the fact that C 2 was intended as Round the Vorld
was not to provide the most direct of transpacific services to Malaya

From the foregoing summary it clearly appears that by reason of its
excessive transit time between Malaya and U S Atlantic the C 2

Service has not drawn substantial cargo if it has drawn any from

applicant s Round the Vorld Service or from Isthmian and further
that it is unlikely to succeed in the future as an Atlantic Malaya In
donesia carrier unless its transit time particularly homeward can be

materially reduced 8uch reduction might result in diversion of some

Malayan cargo from applicant s Round the World service which would
be unobjectionable since the C2 Service was established primarily to

provide efficient homeward carriage of Malayan Indonesian products
The Round the World Service because of its many intermediate calls
enroute homeward from Malaya is not ideally suited to such assign
ment Moreover it should not be substantially harmed by the loss of

Malayan cargo to C 2 since Round the World has opportunities to load

cargo at intermediate ports enroute homeward from Malaya service of
such intermediate ports being one of its important functions 10

10 While the possibility of some cargo diversion must be recognized such diversion does not seem

inevitable The inward trade from Indonesia Malaya should make substantial gains as the result
of increasing industrial and defense requirements in the United States and it may develop that the

flow of cargo will be large enough to sustain the present loadings of all carriers and in addition

provide adequate cargoes for 02 Whether the trade thus increases or not the fact is that the

preponderance of Atlantic bound carryings from Malaya Indonesia is by foreign flag ships the for

eign flag percentage having risen from 35 in the first half of 1947 to 60 in the first half of
1949 Between the same two periods foreign flag tonnage to U S Atlantic increased from 75 000

tons to 118 000 tons Clearly there is an adequate reservoir of traffic for which APL can compete
without diverting cargo from its own subsidized service or the services of its U S flag competitors
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Applicant s C 2 Service and its transpacific service are approximately
competitive as to transit time between California and Manila Hong
Kong It does not follow however that the C2 Service ships with

one sailing each four weeks will divert substantial traffic from appli
cant s much more frequent sailings in its transpacific services unless the
C2 sailings blanket the others Vhile there is evidence in the record

of such blanketing it is not inevitable and the practice is unjustifiable

ALLOCATION OF VESSELS BY APPLICANT

The record indicates that at the time of the hearing the applicant
was operating a number of owned ships along with chartered ships in

its C 2 Service simultaneously operating several chartered vessels in

subsidized services Charges for the hire of chartered ships are gen

erally in excess of capital charges on owned ships Consequently the

use of chartered ships in subsidized services tends to reduce the net

earnings of those services to the prejudice of the Commission s position
relative to recapturable profits of the subsidized services The practice
of allocating vessels to the several services in this manner ignores the

provision of the Commission s Resolution of May 18 1948 providing
that In no event however shall the non subsidized operations be per
mitted to reduce the amount of earnings from applicant s subsidized
services subject to recapture by the Commission It is also inconsis

tent with our view of sound operating practice which calls for the

employment of applicant s own ships in its subsidized services Appli
cant s subsidized rather than unsubsidized services must be accorded
first claim on applicant s owned vessels suitable for use in the respective
subsidized operations

INTERCOASTAL OPERATIONS

Authorization to operate the C 2 Service does not automatically con

fer upon the operator the right to transport cargo between United States

Atlantic coast ports and California ports since the description of the

C2 Service makes no reference to intercoastal cargo Whether per
mission should be granted for continued intercoastal operation as a part
of applicant s C2 Service depends chiefly upon applicant s ability to

meet the requirements of section 805 a of the Act

Section 805 a permits us to authorize intercoastal operation by a

subsidized operator only if it has grandfather rights by virtue of con

tinuous operation over the route in question since 1935 or in the ab

sence of a Commission finding that the intercoastal operation will result

in unfair competition to any line operating exclusively in coastwise or

intercoastal trade or will be prejudicial to the objects and policy of the

Act Applicant concedes for the purposes of this case that it has no
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grandfather rights under section 805 a Accordingly we are con

cerned only with questions of unfair competition and prejudice to the

objects and policy of the Act

Before TVorld TVar II eastbound intercoastal cargoes exceeded west

bound cargoes by a ratio of about 3 2 which resulted in considerable

unused space in westbound sailings Since T orld TVar II the flow of

traffic has been more nearly equal in both directions During the most

recent period of record first half of 1949 Luckenbach operated east

bound with practically no empty space while westbound it had on the

average 10 unused space It claims that had it filled such space its

losses for the period in question would have been eliminated Despite
its inability to fill its ships westbound Luckenbach at the time of the

hearings had been obliged to sail two extra ships eastbound to handle

a peak canned goods movement to the Atlantic One of these ships
proceeded to the Pacific in ballast The other intercoastal operators
furnished no statistics on unused space but adopted generally the Luck

enbach testimony which was concentrated against the westbound inter

coastal operation of applicant s C 2 Service

There is no substantial evidence that in the present state of the in

tercoastal trade operators engaged exclusively in that trade i e

operators furnishing an intercoastal service that does not include for

eign ports have experienced unfair competition from applicant s C2

Service eastbound As to its westbound operation however we find

that applicant s C2 Service has resulted in unfair competition to ex

clusive intercoastal operators
In adopting the Merchant Marine Act 1936 Congress manifested a

special concern for the protection of coastwise and intercoastal opera
tors who are not eligible for subsidy against the competition of sub

sidized lines secs 506 605 a 805 a The great importance to

our merchant marine of its domestic fleet and the serious difficulties

that have attended the reestablishment of domestic shipping in the

period since TVorId TVar II should prompt us to resolve all doubts

against activities of subsidized companies whose operations might tend

to impede the development of domestic transportation by sea

As above indicated Luckenbach believes that its westbound sailings
would have been on a break even basis had it been able to fill its 10910
of unused westbound space during the first half of 1949 The record

satisfies us that the applicant s westbound carryings on the C2 Service

deprive the regular intercoastal lines of cargo which they need have the

capacity to carry and to which they are fundamentally entitled

The foregoing however does not apply to the applicant s westbound

carryings of refrigerated cargo Some of its ships in the C 2 Service

have refrigerated space and moderate quantities of reefer cargo have
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been regularly carried from Boston and New York to California but

none in the opposite direction No other intercoastal carrier offers

refrigerator service Luckenbach objects to the applicant s reefer serv

ice for the reason among others that it is allegedly furnished at non

compensatory rates Luckenbach has reefer space in some of its

vessels but is not offering it to shippers
We regard the applicant s reefer service as a valuable contribution to

the intercoastal trade and find no merit in objections offered by com

petitors who themselves offer no comparable service Their complaint
that the rates are non compensatory carries little weight in view of the

fact that such rates are fixed by the intercoastal conference of which

all the principal intercoastal operators are members Intercoastal rates

are subject to regulation by the Interstate Commerce Commission

which has authority to pass upon complaints relative to such rates If

applicant s intercoastal reefer charges are too low the logical remedy
lies in remedial conference action or appropriate 1 C C proceedings
rather than in the present attempt to destroy the service See Alabama

Great Southern R R Co v U S 340 U S 216
hile applicant s eastbound intercoastal carryings do not appear on

the basis of this record to have had a serious effect on the intercoastal

lines because those lines have been operating virtually at capacity
eastbound we are not to be understood as deciding that they may nol

have such effect in the future For example any substantial reduction

in the volume of available eastbound cargo of the regular intercoastal

carriers might necessitate a finding that applicant s eastbound C 2
Service no less than westbound resulted in unfair competition to those

carriers Moreover applicant s foreign service is susceptible to opera
tion in a manner which might result in unfair competition eastbound

or westbound to the regular intercoastal lines The record indicates

that in some instances the applicant has found it profitable to shut out

foreign cargoes in order to save space for intercoastal cargoes a prac
tice which can not be justified on any ground and which is particularly
objectionable because of its tendency to divert to the applicant s ships
cargo which should be reserved for the exclusive intercoastal lines

Because of our inability to forecast future conditions with sufficient

accuracy our authorization for applicant s continuance of eastbound
intercoastal service will be limited to April 30 1952 If applicant
desires to participate in intercoastal trade thereafter in its C 2 Service
it will be obliged to make timely application for such modification of

our present action as it deems appropriate
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GENERAL REQUIREMENTS OF THE C 2 SERVICE

The importance of the service as envisaged by the Trade Routes

Committee and the Commission has been demonstrated during the post
war period and is illustrated by recent events Although the appli
cant s method of operation has been unsuccessful as regards the primary
aim of developing our commerce with Ivlalaya Indonesia the fact is

that considerable traffic is available but that it is being predominantly
carried by foreign flag ships as it was before the applicant began op
eration on Trade Route 17 A U S flag operator concentrating on

Malaya Indonesia should be able to obtain a substantial share of what

foreign flag lines are now carrying to and from that area

The record proves to our satisfaction that the failure of the applicant
to develop Malaya Indonesia traffic on the C 2 Service results from its

failure to operate in a manner that rendered the service competitive
with that of other carriers This is not to say that applicant s service

should be discontinued but rather that its future operation should be

subjected to such conditions as will afford reasonable prospect of suc

cess in terms of the purpose of the service as described by the Maritime

Commission Such conditions are prescribed herein They have the

effect among others of depriving the applicant of certain cargoes be

tween some intermediate ports on the route and will a shorten time

in transit b require concentration on more important cargo and c

afford opportunity for more adequate coverage of key ports thereby

making the service attractive to the shippers it was chiefly meant to

serve

CONCLUSIONS

We conclude that

1 U S flag services between United States Atlantic and California

ports and Malaya Indonesia are inadequate since such services in

cluding applicant s C2 Service are carrying outbound and inbound

substantially less than 50 of the traffic in that trade Consequently
there is need for the applicant s C 2 Service to and from Malaya
Indonesia and such service if efficiently conducted will promote the

purposes and policy of the Merchant Marine Act 1936

2 Continued operation in foreign commerce of applicant s C 2 Serv

ice if conducted in conformity with the description and objectives of

the C2 Service will not result in unfair competition or be unduly prej
udicial to any U S flag operator subsidized or unsubsidized

3 Applicant s operation of its C 2 Service has not substantially con

formed to the Commission s description of such service or its objectives
with respect thereto since a it has concentrated on cargo from Philip
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pines Hong Kong to the United States at the expense of service to and

from Malaya Indonesia b it has failed on some voyages to call at

either Indonesia or Malaya c its port coverage of Indonesia has been

inadequate d it has failed to maintain scheduled transit time due in

part to time spent in serving Philippine outports on homeward voyages

and e it has blanketed sailings of its own subsidized services and

those of other U S flag operators
4 Westbound intercoastal carriage of non refrigerated cargo in ap

plicant s C2 Service results in unfair competition to persons firms and

corporations operating exclusively in the intercoastal service and is

prejudicial to the objects and policy of the Merchant Marine Act 1936

Eastbound intercoastal operation of not to exceed 13 sailings a year of

vessels in such service and the westbound carriage of refrigerated
cargo are not shown to result in unfair competition to persons firms or

corporations operating exclusively in the intercoastal service or to be

prejudicial to the objects and policy of the Merchant Marine Act 1936

5 Applicant has employed owned vessels along with chartered ves

sels in the C 2 Service concurrently using chartered vessels in subsi

dized services We look upon this practice with disfavor

6 The need for applicant s C2 Service in foreign commerce having
been established applicant is authorized to continue such service with

out subsidy subject to the following conditions

a This authorization shall be subject to reVIeW at any time

but in no event later than April 30 1952

b Applicant shall operate each voyage in its C 2 Service to

Indonesia and Malaya and shall call on each such voyage at not

less than six ports including Singapore in the Indonesia Malaya
area

c Applicant shall so schedule its operations that the elapsed
time homeward from Singapore to New York shall not exceed 38

days To maintain this schedule applicant s C2 Service vessels

on homeward voyages shall call at not more than one Philippine
port and one California port and if necessary shall omit Hong
Kong

d Applicant s vessels in C 2 Service may carry intercoastal

cargo eastbound from California to Atlantic ports but may not

carry intercoastal cargo other than refrigerated cargo westbound

in such service on any vessel departing New York after J anuary

31 1951
e Applicant shall so schedule its C 2 sailings as to avoid

blanketing the sailings of its own subsidized vessels and also avoid

blanketing in all possible instances the sailings of competing U S
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flag operators in U S foreign trade and eastbound intercoastal
trade

f Applicant shall not refuse to book inbound cargo from

Malaya Indonesia to U S Atlantic ports in the interest of reserv

ing space for intercoastal carriage of cargo from California to such

ports and likewise shall not neglect the solicitation of inbound

cargo from Malaya Indonesia to California or Atlantic ports in
the interest of reserving space for the carriage of cargo from in
termediate foreign ports to such ports

g Applicant shall not operate owned freighters on voyages in
its C 2 Service while chartered freighters are employed in its sub
sidized services

h Applicant shall obtain in advance the Maritime Administra
tor s approval of the sailing schedule of each voyage commencing
after January 31 1951 To be eligible for approval a schedule
must meet the conditions hereinabove set forth and must be sub
mitted at least 30 days before commencement of the voyage or

voyages covered thereby
i Applicant may at any time upon good cause shown apply

for permission to depart from any of the foregoing conditions

7 Provisions of the Commission s Resolution of May 18 1948 are

continued in force with the following amendments

a Paragraph 1 parts a and c are amended to read
a use on the C 2 Service of Trade Route 17 only such

number and type of vessels as may be approved by the Ad
ministrator with a sailing from the Atlantic Coast approxi
mately each four weeks on the follmving itinerary From New
York other Atlantic ports as traffic offers via the Panama
Canal Los Angeles and or San Francisco to a Philippine port
Hong Kong not less than six ports including Singapore in

Malaya and Indonesia thence via a Philippine port to Los

Angeles or San Francisco and via Panama Canal to New York
with privilege of calling as traffic offers and as schedules per
mit at French Indo China and Siam and at Hong Kong
homeward

c enter into an agreement with the Board in form sat

isfactory to the Board providing for the protection of Appli
cant s subsidized operations from the undue diversion of cargo
and revenues by the non subsidized operations from the vessels

operated in its subsidized operations
b Paragraph 2 thereof is cancelled
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The applicant if it continues operation of its C 2 Service after the
date of this decision is directed to comply with the foregoing require
ments without other or further order of the Board with respect to all

sailings after January 31 1951 Between the date of this decision and

January 31 1951 applicant s authorization under the Maritime Com
mission s Resolution of May 18 1948 as extended is continued in effect

By the Board and Maritime Administrator

SEAL

V ASHINGTON D C January 24 1951
3F M B M A
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AMERICAN HAWAIIAN STEAMSHIP COMPANY AND LUCKENBACH STEAM

SHIP COMPANY INC ApPLICATIONS TO BAREBOArr CHARTER WAR

BUILT DRY CARGO VESSELS IN THE INTERCOASTAL TRADE
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Steamship Company
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William I Denning and Earl C TValck for Pacific Atlantic Steamship
Company

Sterling F Stoudenmire Jr for Vaterman Steamship Corporation
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Paul D Page Jr and J11ax E Halpe n for the Board

I

REPORT OF THE BOARD

This proceeding was instituted by order of the Board Federal Reg
ister of November 21 1950 pursuant to Public Law 591 81st Congress
for the purpose of considering the application of American Hawaiian

Steamship Company and the cross application of Luckenbach Steam

ship Company Inc for the bareboat charter of Government owned

war built dry cargo vessels in the intercoastal trade

Hearing on the applications was held before an examiner Decem

ber 6 8 1950 and exceptions to his recommended decision were filed

and the matter was argued orally before the Board vre adopt the

findings of fact conclusions and recommendations of the examiner as

our own excepting that portion dealing with the Luckenbach applica
tion for its Gulf intercoastal service

AMERICAN HAWAIIAN STEAMSHIP COMPANY

The application of American Hawaiian covers the bareboat charter

of five C4type vessels and one AP 3 Victory type vessel such charter

to become effective for an indefinite period upon termination T anuary

31 1951 of applicant s existing charter of six vessels
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Subsequent to the hearing before the examiner but before oral argu
ment before the Board American Hawaiian Steamship Company
Delaware filed an application with the NIaritime Administrator for

the purchase of five C4 type vessels and in addition one AP 3 Victory
type vessel The sale to American Hawaiian Steamship Company
Delaware of the six vessels four of which are C4s presently under

charter to them or such other vessels of similar type as may be
selected by the applicant was authorized on January 14 1951 and
contracts therefor were executeed the following day The company
stated that these vessels are to be operated in the intercoastal service

LUCKENBACH STEAMSHIP COMPANY INC

The cross application of Luckenbach covers the bareboat charter of

eight C4 type vessels for operation in the Atlantic Pacific intercoastal
trade In addition Luckenbach requested for its Gulf intercoastal
service four AP 2 Victory type vessels hvo of which are now being
operated by it under charter in this service

As in the case of American Hawaiian subsequent to the hearing be
fore the examiner but before oral argument before the Board Lucken
bach filed an application with the Maritime Administrator for the

purchase of five vessels of the C4 type Sale to Luckenbach of five
C4 type vessels 3 of which are presently under charter to them or

such other vessels of C 4 type as may be designated by the Administra
tion and accepted by the applicant was authorized on January 15
1951 and contracts therefor were executed the following day The

company stated that it intends to use the five vessels in its Atlantic

Pacific intercoastal service

CONCLUSIONS

The sale to American Ha vaiian and Luckenbach of the C4 type
vessels sought to be chartered removes the necessity of a determination
as to whether or not those specific vessels should be chartered

Both applicants have stated that the purchased vessels will be used
in the Atlantic Pacific intercoastal service and it appears that satis

factory arrangements can be made within the time limit of existing
charters for an orderly transition of the vessels from chartered to own

ership status without interruption of service

Tith respect to the application of Luckenbach for the charter of four
AP 2 Victory type vessels for its Gulf intercoastal service we consider
the record as insufficient to enable the Board to make necessary findings
under Public Law 591 81st Congress At the present time Luckenbach
is serving this route with bvo owned vessels and two vessels under
charter from the Government which charter expires January 31 1951
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FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the basis of the record adduced in this case the Board is unable
to make the required findings under Public Law 591 and the applica
tions for charters of American Hawaiian Steamship Company and
Luckenbach Steamship Company Inc for the Atlantic Pacific inter
coastal operation should be denied

The application of Luckenbach Steamship Company for the bareboat
charter of four AP 2 Victory type vessels for its Gulf intercoastal serv

ice is remanded to the examiner for the receipt of additional evidence

Exceptions may be filed to the examiners supplemental recommended
decision in accordance with the Board s rules of procedure and the
Board may grant oral argument

By the Board

Sgd A J VVILLIAMS

Secretary
JANUARY 24 1951
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No M 14

AMERICAN HAWAIIAN STEAMSHIP COMPANY AND LUCKENBACH STEAM

SHIP COMPANY INC ApPLICATIONS TO BAREBOAT CHARTER vVAR

BUILT DRY CARGO VESSELS IN THE INTERCOASTAL TRADE

The Board should find and so certify to the Secretary of Commerce that the ap

plication of American Hawaiian Steamship Company and the cross application
of Luckenbach Steamship Company Inc to bareboat charter Government
owned war built dry cargo vessels for use in the intercoastal trade from and
after January 31 1951 should be denied

Clement C Rinehart and J A Stumpf for American Hawaiian

Steamship Company
William Radner for Luckenbach Steamship Company Inc and

Pope Talbot Inc

William I Denning and Earl C Valck for Pacific Atlantic Steamship
Company

Sterling F Stoudenmire Jr for 1aterman Steamship Corporation
Marvin J Coles for the Committee for Promotion of Tramp Shipping
Max E Halpern and Paul D Page Jr for the Board

RECOMMENDED DECISION OF A L JORDAN EXAMINER

Hearing on these applications was held December 6 8 1950 in ac

cOl dance with Public Law 591 81st Cohgress pursuant to notice in the
Federal Register of November 21 1950

The questions in this proceeding are whether applicants have shown
that the intercoastal service for which the vessels here involved are

proposed to be chartered for bareboat use from and after January 31
1951 is required in the public interest whether the intercoastal trade
would be adequately served without such chartering and whether pri
vately owned American flag vessels are available for charter by private
operators on reasonable conditions and at reasonable rates for use in
such servIce

AMERICAN HAWAIIAN STEAMSHIP COMPANY

By application filed November 7 1950 American Hawaiian applied
for a charter for the bareboat use in its intercoastal service of the
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Government mvned var built dry cargo vesselfl Mount Whitney l1ount

Rogers vIount Greylock Willis Victory 111moine An ow and Saginaw
Victory all being C 4s except the last which is an AP 3 Victory such

charter to become effective upon the termination January 31 1951 of

applicant s existing charter of these vessels and remain in effect in

definitely subject to termination by either party on such notice as may

be agreed upon and subject to annual review by the Board

American Hawaiian has been engaged in the intercoastal trade for

the past 50 years The company maintains a fast express package type
serviee between the major North Atlantic and Pacific coast ports

carrying on regular schedule the heaviest to the lightest materials in

ordinary commercial trade This service applicant states is such that

the company can only use the C4 type vessels or possibly as a less

satisfactory substitute C 3s the C 48 being superior to other war built

vessels in respect of speed deadweight cargo care cargo hatches cargo

gear number of between decks number of cargo compartments deep
tanks refrigerated space on deck cargo areas and location of engines
All C4 vessels are owned by the Government applicant states and

there are no privately owned American flag C 3s available for charter

The Saginaw Victory is used as an extra ship in the trade and calls at

some ports occasionally not served by the C 4s The vessels are run

ning practically full in both directions carrying about one sixth of the

total traffic It was testified that the number of shippers American

Hawaiian serves is westbound 19 045 to 12 697 consignees and east

bound 4 027 to 6 967 consignees and that the tonnage carried in 1949

was westbound 282 582 tons in 782 commodity brackets originating
with 7 455 shippers located at 1 094 eastern origins to 8 745 consignees
on the Pacific coast and eastbound 396 262 tons in 587 commodity
brackets originating with 1 985 Pacific coast shippers to 2 644 con

signees at 289 eastern destinations

From January 1 1950 through December 2 1950 the company had

a total of 18 722 786 cubic feet of space available westbound and the

open space was 298 593 cubic feet Eastbound the available space was

about 19 036 743 cubic feet and the open space was about 266 237 cubic

feet Declined or shut out cargo is substantial per ship for example
eastbound in September 2 554 tons vere declined and in October 169

tons were turned down and 461 tons were shut out Therefore the

trade according to applicant does not have sufficient vessel tonnage at

present to accommodate the cargo offerings and can stand 6 to 10 more

big ships
Applicant states that although its vessels are running practically full

there is only a precarious margin between its revenue and costs and

that the company now has a cumulative loss of 346 858 covering the
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period July 1 1947 through September 30 1950 Some of its cost

comparisons going back to 1938 are

Crew wages per man per day
Fuel per barrel

Repairs per voyage day
Stevedoring per ton

Clerking checking and terminal charges per ton

Subsistence of crew per man clay

1938
115

94

67 00

3 32
157

76

1st 9 mos

of 1950
1440

175

121 00

9 64
4 83
2 00

In 1938 the company had after expenses 5 7 cents out of each revenue

dollar as against approximately 16 cents in 1950

American Hawaiian s intercoastal profit and loss operation since

World vVar II shows

Last half of 1947 loss
Full year 1948 loss
Full yr 1949 revenue over expense
1st 9 mo 1950 revenue over expense

Before
Overhead

4 443

151 325

1 857 759
2 109 774

Overhead 1

207 426

1 014 151

1 039 307
1 830 560

After
Overhead 2

211 869

1 165 476

818 452

279 214

1 Under allocation formula between offshore and intercoastal
2 May not be exact because of one or two half legs of voyages

The company has been reducing overhead since 1947 and although
freight rates since 1938 have gone up 120 per ton cargo handling
takes 50 of the revenue The company is studying new methods of

handling cargo and in this connection has acquired a number of cargo
containers of different types and sIzes from 140 to 300 to 1000 cubic

feet each the use of which on a large scale would involve a new design
of ship with more suitable handling gear larger hatches and other

feature improvements The company has spent 75 000 on cargo con

tainers It now has 112 on hand and 8 on order Most of them are

made of steel some aluminum and some are a combination of plywood
aluminum and steel The most cargo carried in containers on any

voyage has been 90 tons The company it was testified has designs
on paper for a cargo container ship but there are no early prospects of

construction

The company s working capital in 1949 was 12 800 000 consisting
of cash accounts receivable government bonds and shipping inventory
The company s vessel terminated voyage revenue in 1949 from its inter

coastal operation was approximately 14 900 000 and from all oper

ations in 1949 it was 26 307 000

American Hawaiian considers Luckenbach its only competitor in the

intercoastal trade and agrees with Luckenbach that an overhead of

2 500 000 per annum is high for a 5 or 6 ship operation in the trade
and if more ships were added it would effect a very substantial saving in
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overhead per ship but does not agree that its and Luckenbach s 04

vessels should be turned over to just one of applicants because of the

value of competition
American Hawaiian requests a new charter with the same terms and

conditions as are stated in its existing charter including particularly
the same charter hire basis and cumulative loss provisions The com

pany states that it could not operate profitably in the trade on a 1500
charter hire payable unconditionally Its application is made on a

long range basis and is not based on national emergency

LUCKENBACH STEAMSHIP COMPANY INC

On November 13 1950 Luckenbach filed a cross application for per

mission to operate chartered vessels in the intercoastal trade objecting
to the application of American Hawaiian and applying for the alloca

tion to Luckenbach of such of the six vessels named in American

Hawaiian s application or additional C4or other liner type vessels

required for operation in the intercoastal trade beyond January 31

1951 including those presently chartered to Luckenbach or others and

those redelivered June 30 1950 The application states that there may
not be need for continued operation of chartered vessels in the inter

coastal trade after January 31 1951 but if there is such need such

chartered vessels should be allocated preferentially to Luckenbach who

has purchased vessels from the Government for operation in that trade

and none should be allocated to companies which have failed to pur
chase vessels

Luckenbach requests allocation of 10 04s that is the 3 04s they
now operate in the North Atlantic intercoastal trade 2 C4s redelivered

to the Government and the 5C4s now allocated to American Hawaiian

As to the Gulf intercoastal trade they request the 2 AP 2s they now

operate under charter and the 2 AP 2s redelivered to the Government

and they are willing to accept satisfactory substitutes in all cases

The company owns 11 0 3s 5 0 2s and 2 pre war vessels and in

tends operating all of its war built vessels in the intercoastal trade as

soon as practicable with at least a weekly frequency in the North

Atlantic service Its vessels now in the trade have had about 1000

unused space westbound and less than 10 eastbound

From July 1 1947 to September 30 1950 while paying the Govern

ment approximately 2 500 000 charter hire 81h basis the com

pany it was testified incurred a cumulative loss of approximately
2 000 000

The company s profit and loss operation on chartered ships 81jz IIII

charter hire basis in the North Atlantic intercoastal trade since July 1

1947 shows
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Belore
Overhead

Last half of 1947 loss 160 836 47
Full year 1948 loss 82 33142

Full year 1949 profit 994 76324
First 9 mos of 1950 profit 1 063 024 00

Total operating profit 1 814 619 96

Ol erhead

98 626 05
3Z8 193 59

445 27216

416 282 09
1 288 373 89

Alter
Overhead

259 462 52

410 525 01
1549 04918
2646 742 52
3526 246 07

1Plus 44190 to balance
IIMinus 61 to balance
S Profit

Luckenbach desires to return its own vessels to the intercoastal trade

and is agreeable to discontinuing charters now except for 60 to 90 days
or whatever time is necessary for the substitution of owned for chartered

vessels The company offers to place in the Atlantic intercoastal trade

as soon as practicable 10 or 11 C3vessels 2 being in already but

if American Hawaiian is allowed to continue in the intercoastal trade
with chartered vessels Luckenbach is unwilling to operate in the At
lantic intercoastal trade with owned vessels and requests permission
to operate the same number and type of chartered vessels as may be
chartered to American Hawaiian In his event Luckenbach will with
draw its 2 privately owned C3s from the Atlantic intercoastal trade
and replace them with 2 C4s previously chartered by Luckenbach and
redelivered to the Government and use the C 3s to supplement the
service if required by traffic needs The C3s it was testified are just
as good as C4s for the service

Luckenbach s witness states that its overhead for the operation of a

strictly intercoastal service would be approximately 2 750 000 per an

num and American Hawaiian s he believes would be about the same

that either company could operate double its Atlantic intercoastal fleet
without substantial increase in overhead that neither company s oper
ati on can stand such an overhead cost on a 5 or 6 ship operation that
both companies have temporarily reduced overhead for accounting pur
poses only by allocating a portion of overhead to offshore operations
but if such allocations had not been made the overhead would have
been prohibitive that the only manner in which Luckenbach can con

tinue to operate in the Atlantic intercoastal trade is by restoring the
size of the operation to the point where it will support an overhead of

approximately 2 500 000 to 3 000 000 per annum that until this is
achieved continued operation in the Atlantic intercoastal trade will be

possible only if it is indirectly subsidized by offshore operations which
absorb part of the overhead

Luckenbach it was testified would like to put its 11 C 3s in the
Atlantic intercoastal trade immediately that its ultimate projection
for the Atlantic intercoastal trade contemplates the operation f 17
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ships with which it is feasible to operate two sailings per week which
will provide approximately 20070 of the capacity available from a fleet
of 10 C4s operated independently by American Hawaiian and Lucken
bach and that by alternating or staggering ports of call the average
turnaround would be reduced from approximately 70 to 60 days re

sulting in a saving of nearly 1570 of the vessel operating costs and
capital charges and could produce savings of 2 000 000 per annum as

compared to a 70 day turnaround and in addition provide a much
more attractive service by reason of the increased frequency and re

duced time in transit between ports
Luckenbach states that the situation in its Gulf intercoastal trade

maintained at present with 2 privately owned C 2s and 2 chartered
AP 2 Victorys presents a more difficult problem that from July 1

1947 through September 30 1950 the company has lost a total of
1 565 79182 before overhead that during this period the company

paid over 850 000 in bareboat charter hire for the use of the vessels
on which this loss was sustained that for the first 9 months of 1950
their loss on the chartered ships was over 12 000 before overhead and
over 300 000 after ov rhead that on its privately owned vessels oper
ated in the Gulf intercoastal trade during 1950 there was a net profit
of 63 000 for the 9 voyages involved before repairs depreciation in
terest overhead and capital charges that at capital charges of 8 ro
for depreciation and interest the loss would exceed 187 000 that if
these vessels had been operated in the offshore trade the earnings would
have exceeded 400 000 for the bareboat use that by continuing the
Gulf intercoastal service during the first 9 months of 1950 both with
chartered and owned vessels the loss is over 650 000 and that under
these circumstances it cannot be expected to continue operation in the
Gulf intercoastal trade with owned vessels Therefore the company
asks permission to charter 4 AP 2 type vessels for continued operation
in the Gulf intercoastal service that is two in addition to the present
two The company further requests in view of the uncertain financial
results of the proposed operations that the charter rate be reduced from
81J2 to 5

Luckenbach for its North Atlantic intercoastal service requests a

charter with the same terms and conditions as are stated in its existing
charter including particularly the same charter hire basis and cumula
tive loss provisions The company states it may not reject a 15
charter hire payable unconditionally in the North Atlantic service but
would have to fold up before paying 15 unconditionally in the Gulf
service and that as to the North Atlantic service the company could
pay a higher charter hire for operation of 11 or 12 ships compared to
5 or 6 because of overhead spread and have a better chance of profit
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The Waterman Steamship Corporation appeared as an interested

party in opposition to chartering to either of the applicants herein
Waterman and its subsidiaries own and operate 42 C 2 vessels 11 of

which are at present operated in the intercoastal service under the trade
name ARRO V LINE in competition with several other intercoastal
carriers including American Hawaiian and Luckenbach between At
lantic and Pacific coast ports on a 7 day frequency both ways not

serving California ports eastbound The company operates no

chartered vessels in any trade

Waterman s witness testified that his company can handle more in
tercoastal cargo because its vessels are not running full in either direc
tion ThE C 2s he says are just as good for the intercoastal trade as

the C4s the only difference being in the amount of cargo they can

carry His company opposes any further chartering of Government
owned vessels for operation in the intercoastal trade on the ground that
it is grossly unfair for privately owned vessels to be forced to compete
with Government owned vessels in any berth service because the com

pany owning vessels provides capital assets while the charterer is get
ting the benefit of such assets owned by the Government Sufficient

privately owned vessels will be available for adequate service Vvater
man believes if Government owned vessels are not permitted to operate
in the intercoastal trade after January 31 1951 The witness states
that rVaterman will put in additional privately owned ships if the need
arIses

Vaterman desires it was testified to maintain its intercoastal service
on a long range basis exclusively with its privately owned vessels but
in the event operation of Government owned vessels in the trade is per
mitted after January 31 1951 Vaterman will be compelled to make

application for the bareboat charter of a sufficient number of suitable

types of Government owned dry cargo vessels for intercoastal operation
in order to be placed on an equal competitive footing with its competi
tors operating Government owned vessels in this trade

Counsel for applicant American Hawaiian contends that the statu
tory requirements in this proceeding under Public Law 591 81st Con

gress have been met that there is no guarantee of substitutions if char
tered vessels are withdrawn that the trade involved requires all of the
vessels in it and more that success of the operation depends upon
continuance of the same sort of service the public has had for 50 years
from American Hawaiian which cannot be provided with Libertys or

Victorys that discontinuance of such service would be prejudicial to
public interest not referring simply to the emergency in view of
American Hawaiian s outstanding record of owning designing and
operating ships Counsel also argues that buying or chartering ships
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must be decided by each management that public interest is protected
by annual review of charters j and that if an organization like Amer

ican Hawaiian is to be disbanded with its capacity to run a hundred

more vessels in emergency times it would be prejudicial to the Govern

ment s interest

Counsel for applicant Luckenbach suggests that this record should be

held open 30 days or more to determine whether due to the military
situation vessels ought to be taken out of the foreign trade and brought
into the intercoastal trade As to the long term issues he contends

that it is not necessary to charter to American Hawaiian to assure ade

quate service because Luckenbach and others are prepared to put pri
vately owned tonnage into the trade as soon as adjustments and ar

rangements therefor can be made which would probably take 60 or

90 days j and that no one has standing to charter in a trade that will be

adequately served by owned vessels as would be the case here

Counsel for Vaterman argues that Government owned vessels should

not as Congress intended they should not compete with privately
owned vessels in the same trade that the record does not justify
continued chartering to either applicant j that Vaterman operates ex

clusively with privately owned vessels and will put additional ones in

when necessary that Luckenbach is ready to put 10 privately owned

vessels in the service that privately owned vessels are available to

provide adequate service in the trade j and that the applications should

be denied

Counsel for Pacific Atlantic Steamship Company an interested party

argues that there is an emergency which justifies chartering beyond
January 31 1951 j that his company intends to put privately owned

tonnage in the intercoastal trade having 3 mvned vessels therein now j

and in connection with its pending application later to be heard for

continuing its present charter agreement it will request continuance I

for a temporary period of 60 or 90 days
Counsel for the Committee for Promotion of Tramp Shipping argues

that it is contrary to the public interest to use chartered ships in the

intercoastal service because such use results in unfair competition with

owned vessels those chartering having no capital risk that it prevents
others from buying who may wish to do so and militates against the

long range program of the American merchant marine designed for

privately owned American flag vessels that the evidence shows there

are enough suitable privately owned vessels available for adequate
service in the trade if charters are terminated but if chartering is to

continue the charter hire should be 1500 per annum of the statutory
sales price payable unconditionally He further argues that the burden
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placed upon the applicants under the statute has not been met and
that applicants charters should therefore be discontinued

Counsel for the Board contends that the findings to be recommended
should be uniform with respect to both applicants that is there should
be no chartering as to both there should be chartering on long term

basis to both or for limited period to both He points out that the

intercoastal trade is a mater of public interest and must continue
that the type of vessel requested C type is not available for charter on

any basis on any coast and that the remaining question as to adequacy
of service depends on whether as of the termination of charters the in
tercoastal trade would be left without adequate service He is im
pressed by the declaration on the part of Waterman and Luckenbach
herein which was not made in the recent proceeding involving inter
coastal chartering that they will return to the intercoastal trade pri
vately owned tonnage adequate to meet all of the demands of shipping
interests upon the termination of chartering on January 31 1951

CONCLUSIONS

The burden of proof in this proceeding is upon applicants
Both applicants are operators in the intercoastal trade under certifi

cates of convenience and necessity from the Interstate Commerce Com
mission The importance of this trade has been recognized by the
Congress the Interstate Commerce Commission the Maritime Commis
sion and the Federall1aritime Board

The record is clear that the intercoastal service is required in the
public interest The applicants therefore have met the first condition
of Public Law 591 81st Congress section 3 e 1

On the question whether privately owned American flag vessels are
available for charter by private operators on reasonable conditions and
at reasonable rates for use in such service the record shows that there
are no privately owned C4 vessels and while there is some conflict in
the evidence as to other vessels which may be suitable and available
the record justifies a finding that applicants have met this condition
also

The remaining statutory condition is whether the trade would be
adequately served from and after January 31 1951 when applicants
present charters expire if the vessels involved should not be chartered
for bareboat use in this service On this question there is conflict in
the testimony Top officials of American Hawaiian on the one hand
testified that the trade would not be adequately served and that it will
stand additional large ships On the other hand the President of
Luckenbach and the Executive Vice President of vVaterman testified
that the trade will be adequately served because they will replace all
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of the chartered tonnage now in the trade with their privately owned
vessels and suppl more tonnage if necessary They give definite as

surances to this effect on the record and the Board is entitled to rely
thereon

In view of these assurances it cannot be said that the trade would
be inadequately served after January 31 1951 if the applications herein

are not granted Therefore such applications should be denied
The conclusions and recommended findings herein are based entirely

upon the record as made in this proceeding and do not take into con

sideration possible altered circumstances resulting from the President s

proclamation of national emergency made on December 16 1950

RECOMMENDATIONS

The Board should find and so certify to the Secretary of Commerce
that the application of American Hawaiian Steamship Company and
the cross application of Luckenbach Steamship Company Inc to bare
boat charter Government owned war built dry cargo vessels for use in
the intercoastal trade from and after January 31 1951 should be
denied
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IlllI

No M 16

PACIFIC ATLANTIC STEAMSHIP COMPANy ApPLICATION FOR BAREBOAT

CHARTER OF WAR BUILT DRY CARGO VESSELS FOR USE IN THE INTER

COASTAL TRADE

No M 17

POPE TALBOT INC ApPLICATION FOR BAREBOAT CHARTER OF WAR

BUILT DRY CARGO VESSELS FOR USE IN THE INTERCOASTAL TRADE

William I Denning and Earl C Walck for Pacific Atlantic Steam

ship Company
William Radner for Pope Talbot Inc

Sterling F Stoudenmire Jr for aterman Steamship Company
Marvin J Coles for Committee for Promotion of Tramp Shipping
Paul D Page Jr and M E Halpern for the Board

REPORT OF THE BOARD

This proceding was instituted pursuant to Public Law Law 591 81st

Congress upon the applications as amended of Pacific Atlantic Steam

ship Company and Pope Talbot Inc to bareboat charter Govern

ment owned war built dry cargo vessels for use in the intercoastal

trade for further voyages beginning after January 31 1951 when the

present charters to the applicants expire but beginning not later than

April 15 1951

A hearing was held before an examiner on January 4 1951 The

decision of the examiner filed on January 10 1951 recommended that

the Board certify and find that the service for which application is

made is required in the public interest that such service is not ade

quately served and that privately owned American flag vessels are

not available for charter by private operators on reasonable conditions

and at reasonable rates for use in such service Exceptions to said

decision as to the application of Pacific Atlantic Steamship Company
were filed by the Committee for the Promotion of Tramp Shipping
No exceptions were filed to the decision as respects the application of
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Pope Talbot Inc Oral argument was had before the Board on

January 26 1951 The Board adopts the findings and certification rec

ommended by the examiner except as herein modified

The applicants are both certificated operators in the intercoastal

trade

Pope Talbot Inc has contracted to purchase three Victory type
vessels and now seeks to charter for that trade suitable vessels prefer
ably of the Yictory type for the temporary period necessary to obtain

delivery of the vessels purchased and in no event for voyages to begin
later than April 15 1951

Pacific Atlantic Steamship Company also desires to charter for the

same temporary period suitable vessels to enable it to effect an orderly
replacement of chartered with owned tonnage for use in the same trade

Pacific Atlantic now operates in this trade with privately owned ton

nage supplemented by a Government owned AP 3 Victory and two Gov

ernment owned Liberty ships under bareboat charter States Steamship
Company the parent company of Pacific Atlantic has recently pur
chased two Victory type vessels in order that the combined fleet may

serve both the transpacific and intercoastal trades Pacific Atlantic is I

committed to operate in the intercoastal trade with its own tonnage
but part of this is now on charter to Military Sea Transportation Serv

ice

While it is the expressed purpose of both applicants to operate in

the intercoastal trade with privately owned tonnage neither undertakes

an unconditional obligation to do so within the prescribed period
The purpose of each application in this proceeding appears so closely

alike that no difference in treatment is warranted The record is suf

ficiently clear to justify the Board in making the required findings
under Public Law 591 The exceptions above referred to if applicable
at all are equally applicable in both cases but in view of the record the

exceptions cannot in any event be sustained

With respect to the level of charter rates the record in the instant

applications discloses the substantial rehabilitation of the Atlantic

Pacific intercoastal trade The evidence is uncontradicted that the 8lf2
percent provisional rate established effective as of July 1 1947 is no

longer justified Moreover Pacific Atlantic s Vice President testified

in this case that he would recommend acceptance of a charter if the

application is granted with provision that charter hire be at the rate

of 15 percent of the statutory sales price of the vessels

Illll

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the basis of the record in this proceeding the Board finds and

hereby certifies to the Secretary of Commerce
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1 That the intercoastal service for which applications are made

to bareboat charter the vessels referred to in this case for voyages
to begin after January 31 1951 but not later than April 15 1951

is required in the public interest

2 That such service will not otherwise be adequately served

during such period and

3 That privately owned American flag vessels are not available
for charter by private operators on reasonable conditions and at
reasonable rates for use in such service

It is recommended that the Secretary of Commerce include in such

bareboat charters as may be entered into with Pacific Atlantic Steam

ship Company and Pope Talbot Inc a provision that the charter hire

payable thereunder shall be not less than 15 percent of the statutory
sales price of the vessels chartered as provided by section 5 b of the

Ship Sales Act of 1946 as amended

By order of the Board

JANUARY 26 1951

Sgd A J WILLIAMS

Secretary
3F M B
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No M 16

PACIFIC ATLANTIC STEAMSHIP COMPANy ApPLICATION FOR BAREBOAT

CHARTER OF WAR BUILT DRY CARGO VESSELS FOR USE IN THE INTER

COASTAL TRADE

No 11 17

POPE TALBOT INC ApPLICATION FOR BAREBOAT CHARTJJR OF TAR

BUILT DRY CARGO VESSELS FOR USE IN THE INTERCOASTAL TRADE

In proceeding under Public Law 59181st Congress found that service for which

certain Government owned war built dry cargo vessels are proposed to be

bareboat chartered for period of seventy five days from January 31 1951 is

required in the public interest that such service would not be adequately
served during such period without the use therein of such vessels and that

privately owned American flag vessels are not available for charter by private
operators on reasonable conditions and at reasonable rates for use in such
service

William I Denning and Earl C ll1alck for Pacific Atlantic Steam

ship Company
William Radner for Pope Talbot Inc

Sterling F Stoudenmire Jr for Vaterman Steamship Company
Marvin J Coles for Committee for Promotion of Tramp Shipping
Paul D Page Jr and M E Halpern for the Board

RECOMMENDED DECISION OF F J HORAN EXAMINER

This is a proceeding under Public Law 591 81st Congress concern

ing applications of Pacific Atlantic Steamship Company and Pope
Talbot Inc hereinafter called Pacific Atlantic and Pope Talbot

respectively to bareboat charter Government owned war built dry
cargo vessels beyond January 31 1951 the expiration date of their

present charters for use in the intercoastal trade As indicated in the

notice of hearing published in the Federal Register of December 19

1950 the questions to be determined are hether the service for which

such vessels are proposed to be chartered is required in the public in

terest whether such service would be adequately served without the
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use therein of such vessels and whether privately owned American flag
vessels are available for charter on reasonable conditions and at reason

able rates for use in such service The Board is required by Public

Law 591 to certify its findings to the Secretary of Commerce

Pacific Atlantic which is wholly owned by States Steamship Com

pany hereinafter called States owns four vessels Of these one AP3

Victory is chartered to the Military Sea Transportation Service one

AP 3 Victory and one C 2 are operated in transpacific service by States

and one AP 3 Victory is operated by Pacific Atlantic intercoastally
States also owns four vessels Three of these two of the AP 3 Victory

type and one a C 2 are operated by it in transpacific service the other

an AP 3 Victory is operated by Pacific Atlantic in the intercoastal

trade Besides the intercoastal vessel owned by States and the one

such vessel owned by Pacific Atlantic the latter company operates in

the intercoastal trade a Government owned AP 3 Victory and two Gov

ernment owned Liberty ships bareboat chartered to it These are the

three vessels that it seeks by its instant application to bareboat charter

beyond January 31

Prior to the Korean emergency Pacific Atlantic operated six Liberty
ships under bareboat charter in the intercoastal trade Preparing at

that time to replace its chartered tonnage with its own vessels it can

celed the charters and began redelivering the six Liberty ships to the

Maritime Administration After three of the vessels had been rede

livered the Korean situation developed and Pacific Atlantic asked per

mission of the Administration to retain the other three under bareboat

charter which was granted These three Liberty vessels were supple
mented by three Victory ships which it and or States owned and a

fourth Victory owned by it was about to be placed in the trade when

Military Sea Transportation Service asked for it to which it was char

tered Since then one of the three Victory ships has been placed on a

transpacific berth

It is testified that Pacific Atlantic is very anxious to have its and or

States own vessels in the intercoastal trade States recently purchased
an AP 3 Victory type vessel and made application for the sale to it of

another with the intention of building up its and Pacific Atlantic s com

bined fleet in order to be able to serve both the intercoastal and trans

pacific berths but the Navy insisted that the ship which was bought
be placed in transpacific service which was done and it has made a

like request with respect to the vessel for which an application to pur

chase is pending The application for the bareboat charter of three

vessels to Pacific Atlantic which limits the charter period to seventy
five days from January 31 1951 is made in the hope that within that
time the requirements of the Military Sea Transportation Service will
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permit of adjustment of the combined fleet so that vessels engaged in
transpacific service may be put on berth in the intercoastal trade

Pope Talbot s application likewise is to charter three vessels for a

period of seventy five days or to such earlier time as delivery can be
made to it of three Government owned AP 3 Victory type vessels which
it has made application to purchase It is planned by this applicant to

operate six privately owned vessels of the C 3 or AP 3 Victory type in
the intercoastal trade It now owns one AP 3 Victory and one C 3 type
vessel which it operates in the intercoastal trade and also a C 3 which
is under charter to Military Sea Transportation Service Pending the
return to it of the vessel last referred to and delivery by the Mari
time Administration of the three vessels which it has applied to pur
chase it finds it necessary to operate in the intercoastal trade with
chartered vessels It has under charter until January 31 1951 three
Liberty type vessels but preferring AP 3 Victory ships it seeks by its
charter application to bareboat charter three vessels of the latter type
It hopes to be able to operate exclusively with its own tonnage within
thirty to sixty days after January 31 1951 the expiration date of its
present charter but this is contingent to some extent on international

developments With the three chartered ships and the Victory and C 3
owned by it and now in operation in the intercoastal trade the tonnage
which would be employed by it would still be less than that called for
by its plans

The importance of the intercoastal trade has been recognized by the
Congress the Interstate Commerce Commission and the Maritime
Commission In the Matter of Applications of Arnerican Hawaiian
Stearnship Cornpany etc decided October 17 1950 Both Pacific At
lantic and Pope Talbot operate in this service under certificates of

public convenience and necessity issued by the Interstate Commerce
Commission carrying principally lumber eastbound and general cargo
largely iron and steel products westbound Pacific Atlantic is being
offered a large volume of cargo in both directions In fact its ships are

running full and at times have been overbooked Pope Talbot has
had difficulty in securing cargo for Liberty vessels vestbound but with
respect to the C 3 and AP 3 westbound it was testified that it was

probably doing fairly well Eastbound its vessels have been operat
ing substantially full and in some cases it has had to turn away cargo
For the months of January February and March 1951 it has sched
uled two sailings a month one with a ship of its own and one with a

chartered ship and present indications are that if this schedule is car

ried out the vessels will be booked full Carrying out of the schedule
of course depends upon approval of the charter application

Privately owned American flag vessels becoming available for char
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tel are being absorbed by the foreign trades The charter hire rates

being charged for them though perhaps reasonable for ships to be

placed in such trades where fre ght rates are said to have risen substan

tially are too high for vessels which are to be employed in the inter

coastal service Liberty type vessels which a few months ago were

being offered in the market at approximately 40 000 to 42 000 per

month are now commanding 52 500 per month and even as high as

55 000 or 60 000 per month The record is convincing that appli
cants engaged as they are in intercoastal transportation at pre Korean

freight rates which as a practical matter they are prevented from in

creasing due to railroad competition could not pay such charter hire
without incurring serious financial loss

There are references in the record to a previous proceeding in which

Vaterman and Luckenbach Steamship Company made commitments
conditioned upon the discontinuance of charter operations in the inter

coastal service to place in that service additional vessels of their own

It appears however that the commitments related to replacing with
their own ships the chartered vessels of Luckenbach and American

Hawaiian Steamship Company and assumed that the other operators
would continue approximately their present services It further ap

pears that it was assumed that from sixty to ninety days would be
allowed to fulfill the commitments

Vvaterman and the Committee for Promotion of Tramp Shipping be

lieving that within seventy five days from January 31 1951 Pope
Talbot will have secured delivery of the vessels which it is seeking to

purchase from the Maritime Administration and placed them in the in
tercoastal service in lieu of the tonnage chartered to it except perhaps
such chartered tonnage as it may deem necessary to retain until re

delivery of its C 3 under charter to the Military Sea Transportation
Service do not object to the bareboat charter to this applicant of the
three vessels for which it has applied but they oppose Pacific Atlantic s

application not being satisfied that within the seventy five day period
this applicant will r place its chartered tonnage with its own or States
vessels The representations which the applicants make do not warrant

the taking of these different positions On behalf of Pacific Atlantic it
was testified that during the interim period of seventy five days it
would make a bona fide attempt to put its own vessels into the inter
coastal trade and that barring something unforeseen in world affairs
it may be assumed that at the end of such period its o vn vessels will be
in the trade This it was stated depends upon whether Military Sea

Transportation Service will redeliver the Victory ship that it has under
time charter and whether Pacific Atlantic can get loose from other

commitments to l1STS On behalf of Pope Talbot which has
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named five vessels from which to fill the complement of three which i
has applied to purchase it was testified that all of the good AP 3 vessel
are in operation including the five which it has nominated that it if

hopeful that three of them will be returned to a United States port anc

delivered to it under its ship sales contract promptly after January 15 i

but that it may be ninety days from January 15 which is seventy fivE

days from January 31 before that can be accomplished conceivabl

longer It was further stated that if the vessel chartered by Pope
Talbot to Military Sea Transportation Service should not be redeliverec
within the seventy five day period and a ship should not be availabl
for charter in the market at a reasonable rate this applicant would
have to file another bareboat charter application with the Maritim
Administration Thus there is no unqualified commitment on the part
of either applicant If the charter applications are granted it should
be understood by both applicants that they will be expected to make

every reasonable effort to substitute within the period of the applica
tion their own for chartered tonnage

Applicants under their present bareboat charters are paying the

8lh percent rate of charter hire Pacific Atlantic s vice president
asked whether Pacific Atlantic would if its charter application under
consideration were granted accept a charter containing a provision
for IS percent charter hire said that he would certainly recommend
that they do If favorable action should be taken on the charter

applications and it should be decided to insert a IS percent charter hire

provision in Pacific Atlantic s bareboat charter it would seem that a

like provision should be included in the charter agreement with Pope
Talbot

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

The Board should find and certify to the Secretary of Commerce that
the service for which Pacific Atlantic and Pope Talbot propose to
bareboat charter Government owned war built dry cargo vessels for the

period of seventy five days from January 31 1951 is required in the

public interest that such service would not be adequately served dur

ing such period without the use therein of such vessels and that pri
vately owned American flag vessels are not available for charter by
private operators on reasonable conditions and at reasonable rates for
use in such service
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No M 15

AMERICAN MAIL LINE LTD ET AL 1 ApPLICATIONS FOR BAREBOAT

CHARTER OF WAR BuILT DRy CARGO VESSELS FOR USE IN THE CAR

RIAGE OF SULPHUR COAL COKE PITCH LUMBER AND GRAIN FROM

THE UNITED STATES TO EUROPEAN COUNTRIES INDIA AND SOUTHEAST

ASIA AND THE IMPORT OF METALLIC ORES TO THE UNITED STATES

FINDINGS AND CERTIFICATION OF THE FEDERAL MARITIME BOARD

TO THE SECRETARY OF COMMERCE

On December 20 1950 following a hearing on numerous applications
under Public Law 591 81st Congress for bareboat charters of Govern

ment owned war built dry cargo vessels for the transportation of cargo

to certain countries within the purview of the Foreign Assistance Act of

1948 as amended the Board found and certified to the Secretary of

Commerce that the services considered being for the carriage of coal

and grain from the United States to Europe were required in the public
interest that such services were not adequately served and that priv
ately owned American flag vessels were not available for charter by

private operators on reasonable conditions and at reasonable rates for

use in such services

At the request of the Economic Cooperation Administration the

Board re opened the proceeding and set for further hearing all applica
tions hereinbefore filed and such other applications received on or be

fore 5 00 p m February 12 1951 to bareboat charter war built

dry cargo vessels for use in the export of full cargoes of sulphur cod

coke pitch lumber and grain from the United States to European coun

tries in which the Economic Cooperation Administration has a program
their dependent overseas territories India and countries in Southeast

Asia and the import of full cargoes of metallic ores from countries in

these areas to the United States Notice of the further hearing was

1American President Lines Ltd Amerocean Steamship Co Inc B1ackchester Lines Inc

American Union Transport Inc Atlantic Ocean Transport Corp Central Gulf Steamship Corp

Dover Steamship Corp Farrell Lines Inc Flanigan Loveland Inc Olympic Steamship Co Inc

Overseas Navigation Corp Pacific Transport Line Inc Seatrade Corporation Shipenter Lines

Inc Terrace Navigation Corp and Traders Steamship Corp
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published in the Federal Register of February 7 1951 and hearing was

held by the Board on February 13 1951 The usual notice of 15 days
was not given because of the urgency of the matter

The applicants are those shown above as well as those shown in the

heading of the Board s findings and certification of December 20 1950

Representatives of Economic Cooperation Administration General

Services Administration Committee for Promotion of Tramp Shipping
and Newtex Steamship Corporation testified at the further hearing
No opposition to the applications was made The testimony of the

Government witnesses is convincing that world shipping conditions are

more acute than at the time of the first hearing and that our original
findings and certification should be broadened to the extent described

herein Testimony of the carrier witnesses developed matters that 3

might well receive consideration by the Administrator but they were

beyond the scope of this proceeding

FINDINGS AND CERl IFICATION

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Secretary of Commerce

1 That the services considered are required in the public interest

2 That such services arnot adequately served and

3 That privately owned American flag vessels are not available for s

charter by private operators on reasonable conditions and at reasonable

rates for use in such services

By the Board

February 16 1951

Sgd A J VILLIAMS

Secretary
3F M B



FEDERAL MARITIME BOARD

No M 14

AMERICAN HAWAIIAN STEAMSHIP COMPANY AND LUCKENBACH STEAM

SHIP COMPANY INC ApPLICATIONS TO BAREBOAT CHARTER V AR

BUILT DRy CARGO VESSELS IN THE INTERCOASTAL TRADE

lVilliam Radner and Odell Kominers for Luckenbach Steamship Com

pany Inc

Sterling F Stoudenmire Jr for VVaterman Steamship Corporation
Marvin J Coles for the Committee for Promotion of Tramp Shipping
Willis R Deming for American President Lines Ltd

Harry Ross Jr and Charles D Turner for the United States Depart
ment of Agriculture

S H Moerman for International Paper Company
William R Peterson for General Petroleum Company
W W Balkcom for Florida Canners Association

Harold B Say for Portland Oregon Chamber of Commerce

Paul A Amundsen for Alabama State Docks and Terminals

Everett T Winter for Mississippi Valley Association

M K Eckert for Port of Houston Texas

George C Whitney for Port of New Orleans Board of Harbor Com

missioners

Chester McMullen for Port of Tampa and Florida Canners Associa

tion

Paul D Page Jr and Max E Halpern for the Board

REPORT OF THE BOARD

This proceeding was originally instituted by order of the Board Fed

eral Register November 21 1950 pursuant to Public Law 591 81st

Congress for the purpose of considering the application of American

Hawaiian Steamship Company and the cross application of Luckenbach

Steamship Company Inc for the bareboat charter of Government

owned war built dry cargo vessels in the intercoastal trade

The Board rendered its decision on January 24 1951 with respect to

the Atlantic Pacific intercoastal operation of American Hawaiian

Steamship Company and Luckenbach Steamship Company Inc but
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remanded to the examiner the application of Luckenbach Steamship
Company for the bareboat charter of four AP 2 Victory type vessels

for its Gulf intercoastal service for the receipt of additional evidence

The examiner on February 15 1951 filed his decision with the recom

mendation that the Board should find and so certify to the Secretary of

Commerce that the Gulf intercoastal service in which Luekenbach

Steamship Company Inc proposes to bareboat charter four Govern

ment owned war built dry cargo AP 2 Victory type vessels is in the

public interest that such service would not be adequately served with

out the use therein of such vessels and that privately owned American

flag vessels are not available for charter by private operators on rea

sonable conditions and at reasonable rates for use in such service Ex

ceptions were filed by vVaterman Steamship Corporation but oral

argument was not r quested
Luckenbach s application is for permission to bareboat charter four

war built dry cargo AP 2 Victory type vessels for operation in its Gulf

intercoastal service at a bareboat charter hire rate of 5ro of the statu

tory sales price or 100ro of the earnings whichever is higher Lucken

bach now has under charter from the Government in this service two

AP 2 Victory type vessels and is also operating two of its privately
owned C 2 vessels

Luckenbach s witness testified that the company can no longer op

erate its tvo privately owned C 2 vessels in the Gulf intercoastal

service in view of financial results of the past and prospective financial

results in the future and that if its charter application is entirely de

nied the company will be obliged to terminate its Gulf service The

company believes that release of its two privately owned C 2 vessels

would enable those vessels to earn enough in offshore employment to

overcome most of the company s anticipated Gulf intercoastal loss with

chartered vessels

Luckenbach s witness further testified that the company might con

tinue with only two chartered AP 2 s by eliminating some ports and

effecting shorter turnarounds Although it is stated a minimum of four

AP 2 vessels is necessary to carry the Gulf cargo the record is bare of

the probable outcome of operating four vessels either all owned all

chartered or a combination of owned and chartered on a revised sched

ule eliminating minor ports and concentrating on the major sources of

traffic The service now covers the Gulf ports of Tampa Mobile New

Orleans Houston Beaumont Corpus Christi Panama City and Ha

vana Cuba The TVest coast ports are Los Angeles San Francisco

Bay Area Portland and Seattle Isthmian Steamship Lines is the only
other certificated carrier on this route at present but has furnished

practically no service for the past year In 1950 Luckenbach made 20
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Gulf intercoastal voyages eastbound running about97ro full and 21

voyages westbound running about 88 full having an overall average
of slightly more than 92ro The result of these operations has shown

losses Except for paying 15ro charter hire on the Havana portion of

the voyages the current charter hire is payable on the basis of 15ro
of which 8h is payable unconditionally and the remaining 612

payable if earned

Luckenbach s policy as stated is to maintain freight rates as far as

it is deemed possible consistent with rail rate structure and the rate re

lationships between the Gulf and intercoastal trades and other factors

that must be taken account of in sound rate making practice The

railroads now have an application before the Interstate Commerce

Commission for a 6ro increase and if granted the company has indi

cated that it will effect corresponding increases in water rates Even

with this increase in rates and with a 5 charter hire rate the Com

pany claims its Gulf operations would not be on a profitable basis prin
cipally because of increased costs since October 1950 for labor supplies
fuel etc amounting to approximately 71hro exclusive of increased

overhead

Many shipper witnesses testified that the Gulf intercoastal service is

extremely important due to a large extent to the shortage of rail freight
cars Government representatives testified that the railroads because

of shortage of freight cars are not prepared to assume the burden of
additional freight tonnage except at the expense of other important
movements

Luckenbach s application for a 5ro charter rate or 100 of the earn

ings whichever is higher is the first application of its kind which has

been made vVaterman Steamship Corporation opposes the application
on the basis of its position that chartering of Government owned vessels

for use in the intercoastal trade should not be sanctioned as long as

privately owned vessels are operating in the trade Vvaterman further

states ClIf Luckenbach is to be permitted to withdraw its privately
owned vessels for operation in the more lucrative foreign trades and at

the same time be permitted to continue its service in the Gulf intercoastal
trade with chartered Government owned vessels at the extremely low

rate of 5ro it would be a rank discrimination to deny other operators
the right to also operate their intercoastal services with Government

owned chartered vessels VVhile 1aterman Steamship Corporation is

not certificated for the Gulf intercoastal operation the Luckenbach Gulf

operation is competitive with 1aterman s South Atlantic intercoastal

service to the extent 10 to 15ro of Gulf intercoastal traffic could move

optionally via South Atlantic ports The Merchant Ship Sales Act of

1946 as amended may be sufficiently broad to permit the proposed
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charter rate We do not however concern ourselves at this time with

the legality of the proposed charter rate as it is our opinion such is not

warranted under the present circumstances

CONCLUSION

In our decision of October 17 1950 in Docket No M 13 American

Hawaiian Steamship Company et al Applications for Extension of
Bareboat Charter etc we set forth fully our view that the intercoastal

service is required in the public interest This applies with equal force

to the Gulf intercoastal service and it is clear on the record that the

applicant has met the first condition of Public Law 591 8Ist Congress
section 3 e 1 that the Gulf intercoastal service is required in the

public interest It is also clear that the trade will not be adequately
served without the four vessels now serving it or their equivalent
Luckenbach proposes removing their two owned vessels from this trade

and placing them in the more lucrative foreign trade and desires in sub

stitution thereof to bareboat charter two additional Government owned

vessels to round out the operation with four Government owned vessels

There has been no dispute over the fact that four vessels are needed for

this particular service at this time but it does not follow that there is

sufficient justification for the bareboat charter of Government owned

vessels to an operator in substitution for his own privately owned ves

sels now in operation in the service under consideration and we rec

ommend against it As to the remaining statutory condition as to

whether other privately owned American flag vessels are available for

charter by private operators on reasonable conditions and at reasonable

rates for use in such service the record is sufficiently clear to justify the

finding that such vessels are not available at reasonable rates and on

reasonable conditions

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the record adduced in this case the Board accordingly finds and

hereby certifies to the Secretary of Commerce that the Gulf intercoastal

service operated by applicant is required in the public interest that

such service would not be adequately served without a further charter

of Government owned war built dry cargo AP 2 vessels and that suit

able privately owned vessels are not available for charter by private
operators on reasonable conditions and at reasonable rates for use in

such service
RECOMMENDATION

The Board recommends the continued charter of only two Govern

ment owned war built dry cargo vessels and that the basic charter

rate be fixed at 15 of the statutory sales price of the vessel or of the
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floor price whichever is higher of which 8 00 is payable uncondi

tionally and the remainder of 6 payable if earned under the same

general conditions as now prevail

By the Board

March 1 1951 Sgd A J WILLIAMS

Secretary
3F M B
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No M 20

AMERICAN PRESIDENT LINES LTD ApPLICATION TO BAREBOAT CHARTER

WAR BuILT DRy CARGO VESSELS FOR EMPLOYMENT IN ITS ATLANTIC

STRAITS SERVICE C 2 TRADE ROUTE No 17

Willis R Deming for American President Lines Ltd

William Radner for American Hawaiian Steamship Company Luck

enbach Steamship Company Inc and Pacific Far East Line

Marvin J Coles for the Committee for Promotion of Tramp Shipping
Sterling F Stoudenmire Jr for Waterman Steamship Corporation
L W Hartman for American Mail Line

Max E Halpern and Joseph A Klausner for the Board

FINDINGS AND CERTIFICATION OF THE FEDERAL MARITIME BOARD

TO THE SECRETARY OF COMMERCE

This proceeding was instituted under Public Law 591 81st Congress
upon the application of American President Lines Ltd for the bare

boat charter of two Government owned war built dry cargo AP 2 ves

sels Victory type vessels for use in the company s Atlantic Straits

service Service C 2 of Trade Route No 17 It was heard by an

examiner who has recommended that The Board should find and so

certify to the Secretary of Commerce that the application of American

President Lines Ltd to bareboat charter two Government owned war

built dry cargo AP 2 vessels for employment in applicant s Atlantic

Straits service Service C2 of Trade Route No 17 should be denied

In the alternative if the Board should find that applicant has satisfied

the requirements of Public Law 591 the Board should recommend to

the Secretary of Commerce that the charter should be limited to one

vessel for one voyage unless applicant has two sailings in March in

which case the charter should be for two vessels but for one voyage for

each vessel

Exceptions to the recommended decision of the examiner were filed

by the applicant Pacific Far East Line partly excepting to but pri
marily in support of the recommended decision Luckenbach Steam

ship Company partly excepting to but primarily in support of the

recommended decision American Hawaiian Steamship Company
partly excepting to but primarily in support of the recommended

decision Waterman Steamship Corporation supporting the recom

mended decision and counsel for the Board
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Our conclusions differ from the examiner s recommended decision

The American President Lines Ltd is engaged in the operation on

Trade Route No 17 Service C 2 Atlantic Straits Service pursuant to

the authority of the Board and lVlaritime Administrator Docket No

817 Application of American President Lines Ltd to Continue Oper
ation After December 31 1949 of Atlantic Straits Freight Service C 2

Trade Route No 17 Without Ope1 ating Differential Subsidy decided

January 24 1951
In the operation of its several services the company in addition to its

owned vessels had under bareboat charter from the lVlaritime Adminis

tration two war built dry cargo C4type vessels which ere required
to be redelivered to the Administration at the completion of current

voyages these vessels having been sold to another steamship company

pursuant to the Merchant Ship Sales Act 1946 as amended The com

pany has stated that the two AP 2 Victory type vessels are to be used

in place of the C4s

Predicated upon the decision in Docket No 817 supra and the

testimony offered in this case we have no difficulty in finding that the

service is required in the public interest The substantial question in

volved in this case is whether or not the service would be adequately
served without the charter of the two vessels applied for The testi

mony of the applicant s witnesses as to a shortage of space is disputed
by other witnesses and there is some doubt from the record whether there

is an actual shortage of space It is admitted that the greatest need for

westbound space is to the North transpacific area which is not covered by
the applicant on its 82 service The record is not clear on the exact situa

tion with respect to the requirement for space in the eastbound movement

to Atlantic coast ports Applicant s witness testified that their vessels in

the C 2 service were substantially full in both directions for the past six

months Itwas testified that during February and March there would
not be enough space to handle inbound and outbound cargo On the

other hand it was conceded that the existing lines can handle all antici

pated cargo eastbound to the Pacific coast There was no substantial

disagreement on this phase of the applicant s testimony Vhile there

were some statements as to the heavy movement of rubber and tin from

Malaya Indonesia this testimony was disputed One witness stated

that movement homeward to Pacific coast ports was relatively light
and that any additional cargo which might come out of l1alaya Indo

nesia could be handled by his company However this company did

not indicate that it has or is contemplating a regular service to or from

Malaya Indonesia to Pacific ports
The testimony offered by the Chief Trade Analysis Branch Mari

time Administration who has the responsibility for supervising the s il
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ings for applicant s vessels indicates that the applicant needs one vessel

to meet its early IVlarch sailing on the C 2 service He predicated this

testimony upon the Board s decision in Docket S 17 supra and

pointed out that one of the requirements of that decision is that the

company may make not to exceed 13 sailings a year or approximately
one every four weeks Vhile admitting that this requirement is a limi

tation as to maximum sailings per annum it was his view that in a

berth service such as this regularity as well as a reasonably frequent
service is important Adequacy of service cannot be measured in terms

of spot availability of cargo alone In the case of a berth service op

eration there must be taken into account regularity and frequency of

the service continuity of that service its schedules speed and other

factors which give assurances to shippers to enable them to meet their

commitments in a businesslike manner

The record is sufficiently clear that without another vessel applicant s

schedule for a reasonable berth service cannot now or in the immediate

future be maintained It further does not appear that applicant is

presently in a position to adjust its round the world or transpacific
service to make available another owned vessel for the C 2 service

without serious dislocations This matter in any event is under con

stant surveillance of the Administrator and should changed conditions

warrant there is authority for his prompt adjustment
In the light of the foregoing testimony we are of the opinion that the

applicant has met the requirement of Public Law 591 as to adequacy
of service

As respects the availability of American flag vessels for charter in

this trade the evidence is uncontradicted that the applicant unsuccess

fully endeavored through brokers and otherwise to charter privately
owned vessels suitable to its needs The evidence is sufficient that there

are no suitable vessels available to the applicant to meet its sailing
schedule for early IVlarch

FINDINGS AND CERTIFICATION

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Secretary of Commerce 1 that the service con

sidered is required in the public interest 2 that such service will not
be adequately served without one additional vessel and 3 that priv
ately mvned American flag vessels are not available for charter by
private operators on reasonable conditions and at reasonable rates for

use in such service

By the Board

SEAL

March 1 1951

A J VILLIAMS

Secretary
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FEDERAL MARITIME BOARD

No M 22

DEPARTMENT OF THE NAVY MILITARY SEA TRANSPORTATION SERVICE

ApPLICATION TO MAKE AVAILABLE NECESSARY GOVERNMENT OWNED

WAR BuILT DRy CARGO VESSELS TO PRIVATE OPERATORS UNDER BARE

BOAT CHARTER FOR TIME CHARTER USE OF THE MILITARY SEA TRANS

PORTATION SERVICE OF THE DEPARTMENT OF THE NAVY TO MEET ITS

IMMEDIATE AND PROJECTED VvORLD VIDE REQUIREMENTS

REPORT OF THE BOARD

This is an informal proceeding instituted by the Board pursuant to

Public Law 591 81st Congress which requires the Board to hold public
hearings on applications for bareboat charters of Government owned

war built dry cargo vessels and to make certain findings with appro

priate certification thereof to the Secretary of Commerce In accord

ance with such law notice Df this hearing was published in the Federal

Register of February 24 1951 and hearing was held by the Board on

March 2 1951 The usual notice of i5 days was not given because of

the urgency of the matter

STATEMENT OF FACTS

The private operators whose applications are under consideration are

listed in Appendix A Such applications are to bareboat charter Gov

ernment owned war built dry cargo vessels for use in world wide

trades under time charter by such applicants to the Military Sea Trans

portation Service of the Department of the Navy
The representative of Military Sea Transportation Service testified

that due to the loss of privately owned ships plus several highly classi

fied moves which involve trade routes in different areas of the world

Military Sea Transportation Service requests that there be made avail

able from the Government s reserve fleet to private operators Victory

type vessels to be time chartered to the Military Sea Transportation
Service for the support of its military forces world wide that all vessels

taken from the reserve fleet and time chartered to the Military Sea

Transportation Service will be used in transporting Government owned
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or controlled cargo and will be utilized in the support of military opera
tions for international security and that sufficient privately owned
American flag vessels cannot be obtained No opposition to the appli
cations was made and testimony was offered showing that no privately
owned American flag vessels are available

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Secretary of Commerce

1 That the services considered are required in the public interest
2 That such services are not adequately served and

3 That privately owned American flag vessels are not available for
charter by private operators on reasonable conditions and at reasonable
rates for use in such services

RECOMMENDATIONS

The Board recommends that the following restrictions and conditions
be included in the charters as it deems them necessary and appropriate
to protect the public interest and to protect privately owned vessels

against competition from vessels so chartered

a Provision that the bareboat chartered vessels be promptly
time chartered to Military Sea Transportation Service for trans

portation of military and other government controlled cargo
b Provision that such bareboat charters shall be terminated

upon termination of such time charters to Military Sea Transpor
tation Service

The Board further recommends that as suitable privately owned
American flag tonnage becomes available under reasonable conditions
and at reasonable rates it be substituted when practicable for equiva
lent Government owned tonnage under such charter arrangements

By the order of the Board

A J WILLIAMS

Secretary
March 6 1951

APPENDIX A

Actium Shipping Corp
Admanthos Ship Operating Co Inc

Agwilines Inc N ew York and Cuba

Mail
Alaska Steamship Co

Albatross Steamship Co Inc
American Export Lines Inc
American Foreign Steamship Corp
American Hawaiian Steamship Co

American Mail Line Ltd
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American Overseas Chartering Co

American Pacific Steamship Co

American President Lines Ltd

American Union Transport Inc

Atlantic Ocean Transport Corp
Arnold Bernstein Line In
Nick Bez

W R Blackburn Co

Blidberg Rothchild Co Inc
A H Bull Steamship Co
A L Burbank Co
Burns Steamship Co
W R Chamberlin Co
Clifton Steamship Corp
Coastwise Line

Cosmopolitan Shipping Co Inc
Cuba Mail Line
Dichmann Wright Pugh Inc

Dolphin Steamship Corp
Drytrans Inc
Eastern Steamship Lines

Eastport Steamship Corp
EI Dia Steamship Corp
John S Emery Co Inc

Fall River Navigation Co

Federal Motorship Corp
Firth Steamship Corp
Flomarcy Lines Inc

Flanigan Loveland Inc

Fribourg Steamship Co Inc

Garrett Williams Co Inc

Grace Line Inc
James Griffiths Sons
Gulf Range Steamship Corp
Intercontinental SS Corp
Isbrandtsen Co Inc

A Willard Ivers Inc
W P Iverson Co Inc

J Lasry Sons Inc
Luckenbach Steamship Co Inc

Lykes Bros SS Co

Maine SS Corp

Allen Cameron Transportation Inc
American Steamship Company Inc
Amerocean Steamship Co Inc
Blackchester Lines Inc
Luckenbach Gulf Steamship Company
Neptune Shipping Inc

Shepherd Steamship Lines
Southern Seas Steamship Co Inc

Transportation Inc
3F M B

Marine Navigation Co Inc

Marine Transport Lines Inc

Marine SS Co
Mariner Steamship Co Inc

Matson Navigation Company
Mississippi Shipping Co Inc
Moore McCormack Lines Inc

Wm H Muller Shipping Corp
Naess Mejlaender Co Inc
Nautilus Shipping Co

Newtex Steamship Corp
North American Shipping Trading
North Atlantic Gulf Steamship Co
Ocean Freighting Brokerage Corp
Ocean Tramp Carriers Inc

Olympic Steamship Co Inc

Omnium Freighting Corp
Orion Shipping Trading Co Inc

Pacific Atlantic Steamship Co

Pacific Far East Line Inc
Pacific Transport Lines Inc
Palmer Shipping Corp
Pittston Marine Corp
Polarus Steamship Co Inc
Ponchelet Marine Corp
Pope Talbot Inc
Prudential Steamship Corp
Wm J Rountree Co Inc
St Lawrence Navigation Co Inc
Senior Lines

Shepard Steamship Co
South Atlantic Steamship Line Inc
Standard Fruit Steamship Corp
States Marine Corp of Delaware
T J Stevenson Co Inc
Stockard Steamship Corp
Sudden Christenson Inc
Sword Line
Tankers Co Inc
Tramer Shipping Co Inc
Trans Marine Navigation Corp
Union Sulphur Oil Corp
United States Lines

U S Navigation Co Inc
U S Petroleum Carriers Inc
U S Waterways Corp
Wessel Duval Co Inc
West Coast Trans Oceanic Steamship

Line
West India Steamship Co
White Range Steamship Co
Daniel F Young Inc



FEDERAL MARITIME BOARD

No M 21

LYKES BROS STEAMSHIP CO INC ApPLICATION TO BAREBOAT CHARTER
VAnBuILT DRy CARGO VESSELS FOR EMPLOYMENT IN THE GULF

EAST COAST OF UNITED KINGDOM CONTINENT AND MEDITERRANEAN
SERVICES TRADE ROUTES Nos 21 AND 13

William Radner for applicant
Sterling F Stottdenmire Jr for vVaterman Steamship Corporation
John Tilney Carpenter for States Marine Lines
Paul D Page Jr Solicitor and M E Halpern for the Board

FINDINGS AND CERTIFICATION OF THE FEDERAL MARITIME BOARD
This proceeding was instituted under Public Law 591 81st Congress

upon the application of Lykes Bros Steamship Co Inc for the bare
boat charter of five Government owned war built dry cargo vessels for
use interchangeably in the company s subsidized Gulf East Coast of
United Kingdom and Continent service Trade Route 21 and Gulf
J1editerranean service Trade Route 13

Hearings were held before an examiner on February 27 1951 who
has recommended that The Board should find and so certify to the
Secretary of Commerce that the Gulf East Coast of United Kingdom
Continent and Mediterranean services in which Lykes Bros Steamship
Co Inc proposes to bareboat charter five Government owned war

built dry cargo vessels is in the public interest that such services would
not be adequately served without the use therein of such vessels and
that privately owned American flag vessels are not available for char
ter by private operators on reasonable conditions and at reasonable
rates for use in such services Exceptions were filed to the examiner s

decision by Vaterman Steamship Corporation Our conclusions agree
with the examiner s recommended decision which we adopt and make a

part of this decision

Our comments relate to Vaterman s exceptions and the request of
counsel for the Board for the inclusion of certain restrictive clauses in
the Board s decision vVaterman Steamship Corporation which oper
ates vessels in the subject trade areas of the applicant on an unsub
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sidized basis argues that the applicant has failed to meet the burden

of proof required under Public Law 591 to establish that the vessels

proposed to be chartered are necessary to meet a specific emergency

pointing out that in their opinion it vas the intention of Congress under

Public Law 591 that chartering of Government owned vessels should

only be approved in specific emergencies The law however contains
no such limitation

Insofar as the burden of proof is concerned the law is clear that the

applicant must affirmatively show that the service in which the ships
are desired to be chartered is in the public interest that such service

is not otherwise adequately served and that privately owned vessels
are not available on reasonable conditions and at reasonable rates for
use in such service The applicant has met the burden of proof with

respect to these requirements of the statute

The record conclusively shows that the present volume of traffic out
of the Gulf is so great that not only the applicant but all of the other
carriers combined are unable to move it and that as late as January 1
1951 thousands of tons of cargo have been refused because of the lack
of vessel space l1uch of this cargo is the result of the increased Gov
ernment aid furnished to countries served by applicant s trade routes

21 and 13

In its second exception YVaterman argues that if the application is
approved the vessels should be restricted to a particular trade route or

service pointing out that the word service as used in Public Law 591
does not permit interchangeability from one trade route to the other
The applicant maintains that no such restriction should be imposed
and that the company be permitted to operate these vessels interchange
ably according to the requirements of each service The examiner has
stated that in view of the short time contemplated for use of the vessels
no such restriction would appear necessary The company now has
authority under the terms of its operating subsidy agreement with the
Board to use its owned subsidized vessels interchangeably in these two

trade routes In view of the limited period contemplated for charter

operation we see no reason to place any such restriction on these vessels
In its next exception Vaterman points out that the cargo required

to be moved on the trade routes involved could or should be moved by
vessels operated by the Government through General Agents rather
than by charter of Government owned vessels to a subsidized operator
This exception apparently is not predicated upon any requirement of
the statute but simply involves a policy matter within the discretion
of the Maritime Administrator Ve do not therefore pass upon this

point
Counsel for the Board has suggested that certain limitations might
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be imposed to prevent chartered vessels from competing with the com

pany s subsidized vessels This point is well taken but since the

company s subsidized operation is controlled by the terms of its oper

ating differential subsidy agreement the Maritime Administrator under

Reorganization Plan 21 of 1950 is fully clothed with authority to im

pose such restrictions as may be necessary under the subsidy agree

ment as had been done in other similar cases

a

n

1

FINDINGS AND CERTIFICATION

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Maritime Administrator 1 that the services

considered are required in the public interest 2 that such services

will not be adequately served without five additional vessels and 3

that privately owned American flag vessels are not available for charter

by private operators on reasonable conditions and at reasonable rates

for use in such service

RECOMMENDATION

The Board recommends that adequate provision be made to protect
the interest of the Government under its operating differential subsidy
contracts with applicant

By the Board

Sgd R L McDONALD

Assistant Secretary
MARCH 19 195
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No M 21

LYKES BROS STEAMSHIP CO INC ApPLICATION TO BAREBOAT CHARTER

VvAR BuILT DRy CARGO VESSELS FOR EMPLOYMENT IN THE GULF

EAST COAST OF UNITED KINGDOM CONTINENT AND MEDITERRANEAN

SERVICES TRADE ROUTES Nos 21 AND 13

The Board should find and so certify to the Secretary of Commerce that the
Gulf East Coast of United Kingdom Continent and Mediterranean services

in which Lykes Bros Steamship Co Inc proposes to bareboat charter five

Government owned war built dry cargo vessels is in the public interest

that such services would not be adequately served without the use therein

of such vessels and that privately owned American flag vessels are not avail

able for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

William Radner for applicant
Sterling F Stoudenmire Jr for Yaterman Steamship Corporation
John Tilney Carpenter for States Marine Lines

Paul D Page Jr Solicitor and M E Halpern for the Board

RECOMMENDED DECISION OF ROBERT FURNESS EXAMINER

This is a proceeding under Public Law 591 81st Congress on an ap

plication of Lykes BJ os Steamship Co Inc to bareboat charter five

Government owned war built dry cargo vessels for employment in its

subsidized Gulf East Coast of United Kingdom Continent and Medi

terranean services on Trade Routes Nos 21 and 13 respectively The

vessels are requested to accommodate cargo in excess of the present
berth capacity of applicant s owned vessels It estimates that the pres

ent backlog of cargo offering on the Gulf of l1exico will be relieved

within about 120 days if the application is approved
Hearing on the application was had February 27 1951 The only

testimony of record is that of the vice president in charge of traffic of

Lykes Bros Counsel for Waterman Steamship Corporation States

Marine Lines and the Board participated in examination of the witness

Lykes now owns 54 vessels and has been operating on these routes

for many years The routes have been determined to be essential
3 F M B 513
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under section 211 of the Merchant Marine Act 1936 and as pointed
out by applicant s witness form important arteries for the movement

of cotton foodstuff and other commodities originating in southern and
central areas of the United States Recently the volume of movement

has increased due to expanded Government aid to such countries as

Greece Italy western Germany France and Yugoslavia The testi

mony is uncontradicted that at present the volume is so great that not

only Lykes but all of the other carriers combined are unable to move

it Figures are produced showing that thousands of tons of cargo have
been refused since January 1 1951 because of lack of vessel space
The testimony is also convincing that Lykes has no other vessels avail
able and none can be secured from private sources at any rate The
factual data presented in support of the testimony above is not chal

lenged
vVaterman operates unsubsidized services in these trade areas and

opposes the application Its counsel argues that no special emergency
has been proven by Lykes and urges that if the application is approved
the vessels should be restricted to a particular route rather than allow
them to be shifted at vill from one route to another

Counsel for the Board suggests that certain limitations might be im

posed to prevent the chartered vessels from competing with subsidized
vessels

In view of the short time contemplated for use of the vessels no such
restrictions would appear necessary

CONCLUSIONS AND RECOMMENDATIONS

The Board should find and so certify to the Secretary of Commerce
that the Gulf East Coast of United Kingdom Continent and Mediter
ranean services in which Lykes Bros Steamship Co Inq proposes to

bareboat charter five Government owned war built dry cargo vessels
is in the public interest that such services would not be adequately
served without the use therein of such vessels and that privately owned
American flag vessels are not available for charter by private operators
on reasonable conditions and at reasonable rates for use in such services
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No M 24

COASTWISE LINE ApPLICATION TO BAREBOAT CHARTER WAR BUILT DRY
CARGO VESSELS FOR USE IN THE PACIFIC COAST ALASKA SERVICE

REPORT OF THE BOARD

This is an informal proceeding instituted by the Board pursuant to
Public Law 591 81st Congress which requires the Board to hold public
hearings on applications for bareboat charters of Government owned
war built dry cargo vessels and to make certain findings with appro
priate certification thereof to the Secretary of Commerce In accord
ance with such law notice of this hearing was published in the Federal

Register of March 13 1951 The usual notice of 15 days was not given
because of the urgency of the matter

STATEMENT OF FACTS

Applicant requests bareboat charter of two Government owned war

built dry cargo Liberty type vessels for use in its combined Pacific
coastwise Pacific coast Alaska Pacific coast British Columbia and
intra Alaskan service Its witness testified that the two vessels applied
for are urgently required to supplement its regular berth service now

maintained by two privately owned and three privately owned char
tered vessels and are required to accommodate cargo being offered for
movement beginning approximately April 1 1951 which cannot be
handled by its existing vessels and that such cargo as moves in the
Pacific coast Alaska and intra Alaskan segments of their combined
service is principally for use by the military or by contraGtors in con

nection with the national defense program
Applicant requests that one vessel be made available to it in time to

commence loading April 1 1951 and the other in time to commence

loading approximately April 15 1951 Applicant states that it is un

able to charter privately owned American flag vessels on reasonable
conditions and at reasonable rates for use in this service and represents
that the service is required in the public interest and is not adequately
served
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Applicant requests charter for indefinite period subject to termination

by either party on such notice as may be agreed and subject to annual

review by the Board

A representative of the Interior Department appeared in support of

the application and testified that augmentation of applicant s Pacific
coast Alaska and intra Alaska service is needed for the national de

fense and the economy of Alaska and that construction and other mate

rials will move in this trade in greater quantities this year than ever

before

A letter dated March 15 1951 was received in evidence from the

Corps of Engineers U S Army Office of the Division Engineer North

Pacific Division Portland Oregon addressed to applicant advising
that the Army Engineers have a large scale construction program for

the Army Air Force in Alaska in 1951 and 1952 many times greater
than it had in 1949 and 1950 that the construction material is to be

shipped by the contractors from Pacific coast domestic ports and that

in addition there is a large military procurement of lumber in southeast

Alaska for delivery to southwest Alaska

A traffic representative of the Crown Zellerbach Company a principal
manufacturer and distributor of paper products on the Pacific coast

appeared in support of the application and testified that the shortage of

box cars is seriously affecting their production capacity and that there

is an urgent need for additional coastwise transportation facility This

witness testified that in 1950 Zellerbach shipped from Oregon to Cali

fornia alone over 48 000 tons via vessels of the applicant and that if

additional vessels were provided they could more than double this move

ment They anticipate additional vessels would also enable them to

increase the movement from their Port Townsend Washington plant
to California which has been averaging around 30 000 tons per year

Alaska Steamship Company a competitor of applicant in the Alaska

trade serves Alaska only from Puget Sound ports and as does the ap

plicant maintains an intra Alaska service Alaska Steamship Com

pany opposed the application on the ground that there had been no

showing of inadequacy of service since Alaska Steamship Company
had not had to refuse any dry cargo offerings in the competitive serv

ices and it would be able to accommodate present and anticipated ship
ping requirements Alaska Steamship now operates nine privately
owned and nine vessels bareboat chartered from the Government under

Public Law 591

Counsel for the Board pointed out that in measuring adequacy or

inadequacy of service factors in addition to the spot condition of cargo

offerings or the space utilization of vessels on particular voyages should

be considered in connection with a regular service He urged that
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proper emphasis should be given to whether or not there is need for
vessels to insure greater regularity of sailings reasonable continuity
promptness and other factors which make a berth service valuable to

shippers

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Secretary of Commerce

1 That the service considered is required in the public interest
2 That such service is not adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

By order of the Board

Sgd R L McDoNALD

Assistant Secretary
MARCH 26 1951
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No M 27

AMERICAN PRESIDENT LINES LTD AND PACIFIC FAR EAST LINE INC

ApPLICATIONS TO BAREBOAT CHARTER VifAR BUILT DRY CARGO REFRIG

ERATED VESSELS FOR USE IN THE TRANSPACIFIC TRADE

FINDINGS CERTIFICATION AND RECOMMENDATION OF THE FEDERAL

MARITIME BOARD TO THE SECRETARY OF COMMERCE

This is an informal proceeding instituted by the Board pursuant to

Public Law 591 81st Congress which requires the Board to hold public
h arings on applications for bareboat charter of Government owned
war built dry cargo vessels and to make certain findings with appro

priate certification thereof and recommendations thereon to the Secre

tary of Commerce In accordance with such law notice of this hearing
was published in the Federal Register of 11arch 27 1951 and heating
held before an examiner on April 2 1951 The usual notice of 15 days
was not given because of the urgency of the matter

The examiner s decision was handed down on April 4 1951 and by
stipulation of the parties the time for filing exceptions expired April 5
1951 at the close of business No exceptions were filedand a memo

randum in support of the recommended decision of the examiner was

filed by one of the applicants American President Lines Ltd

The examiner has recommended that both applicants have qualified
under the provisions of Public Law 591 81st Congress and that the

Board should make the required statutory findings to the Secretary of Mi

Commerce We agree with the conclusions of the examiner and adopt
his findings and conclusions as our own

FINDINGS CERTIFICATION AND RECOMMENDATION

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Secretary of Commerce

10n April 6 1951 after time for filing exceptions had expired a letter was filed by Pacific
Transport Lines Inc requesting that certain restrictions be included in the charter
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1 That the service under consideration is required in the public
interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available
for charter from priv te operators on reasonable conditions and

at reasonable rates for use in such service

The Board recommends that adequate provision be made to protect
the interest of the Government under its operating differential subsidy
contracts with the applicant American President Lines Ltd

Board Member Williams being absent frnm the city took no part
in this decision

By the board

Sgd A J WILLIAMS

Secretary
APRIL 9 1951
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No M 27

AMERICAN PRESIDENT LINES LTD AND PACIFIC FAR EAST LINE INC

ApPLICATIONS TO BAREBOAT CHARTER WAR BUILT DRY CARGO REFRIG

ERATED VESSELS FOR USE IN THE TRANSPACIFIC TRADE

The Board should find and so certify to the Secretary of Commerce that the

transpacific service in which American President Lines Ltd and Pacific

Far East Line Inc propose to bareboat charter two Governmentowned

war built dry cargo refrigerated vessels is in the public interest that such

service would not be adequately served without the use therein of such

vessels and that privately owned American flag refrigerated vessels are not

available for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

Noah M Brinson and A B Luckey Jr for American President Lines

Ltd

William Radner for Pacific Far East Line Inc

L W Hartman for American Mail Line

Hans S Ericksen for Pacific Transport Lines Inc

Paul D Page Jr and Max E Halpern for the Board

RECOMMENDED DECISION OF A L JORDAN EXAMINER

Hearing on these applications was held April 2 1951 in accordance

with Public Law 591 81st Congress pursuant to notice in the Federal

Register of March 27 1951

The questions to be determined are whether applicants have shown

that the transpacific service for which the vessels here involved are

proposed to be chartered is required in the public interest whether such

service would be adequately served without the use therein of such ves

sels and whether privately owned American flag vessels are available

for charter on reasonable conditions and at reasonable rates for use

in such service
The applications under consideration are for permission to charter

the C2 type refrigerated vessels Sea Serpent and the Lightning laid

up on the West coast and stated to be the only two reefer vessels pres

ently available Both applicants request allocation of these vessels

Each applicant opposes the allocation of both vessels to the other ap
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plicant and each takes the position that it is entitled to and will accept
a minimum of one of such vessels

I

j
PACIFIC FAR EAST LINE INC

By application dated March 16 1951 this applicant states that it

now operates six reefer vessels under charter from the Government in

the transpacific trade that it is advised by the Military Sea Transpor
tation Service that there is urgent need for additional reefer capacity
in this trade that the proposed operation of the two vessels here in

volved will necessitate the handling of cargo from California ports and

Seattle to be discharged at transpacific destinations designated by the

military authorities and at Adak Alaska that scheduled operations of

these vessels would be synchronized with applicant s existing fleet of

six reefer vessels satisfactory to MSTS and the Maritime Administra

tion and that in the event requirements for reefer vessels should be

reduced in the future these vessels should be returned to the reserve

fleet promptly in order to avoid undue interference with the basic six

vessel operation of applicant s present reefer fleet

The two reefer vessels here involved are generally the same type as

the six reefers now operated in the transpacific service that is basically
the C2 type freighter design modified for refrigerated cargo installa

tions They have a capacity of approximately 325 000 cubic feet each

which is about 8 000 measurement tons of 40 cubic feet Allowing for

broken stowage this works out to approximately 6 500 stowed tons per

vessel

Applicant has been operating the six reefer vessels referred to in the

transpacifi trade since 1946 This service operates primarily out of

California ports The vessels do not call at Portland Oregon but have

called at Puget Sound ports at the request of military authorities to
load military cargo both to Alaska and to Oriental destinations Ap
plicant does not load commercial cargo either dry or reefer to the

Orient out of Puget Sound nor does it discharge such cargo from the

Orient into Puget Sound Applicant s witness states that there is no

intention to depart from this practice unless it appears that the existing
lines find themselves in a position where they are unable to handle the

movement of traffic and the movement is cleared by applicant with the

existing lines This applicant assures will continue to be its policy
with one or both of the ships here involved if the application is granted

The destination points served with applicant s six reefer vessels are

Adak Alaska Japan Okinawa Guam and Hong Kong The two ves

sels here applied for are to be integrated into this service Military
cargo receives preference and non military cargo space is made avail
able only after all military requirements have been provided for Ap
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plicant s present fleet of six reefer vessels are making about three sail J
ings per month and providing about 1 000 000 cubic feet of reefer spaCE

per month vVithout this capacity there would be a serious inadequacy
of reefer space in the areas served Approximately 90 per cent of thE

cargo handled is military and less than 10 per cent commercial ThE

ve sels sail substantially full and there is a growing need by the mili

tary for additional refrigerated space The service is primarily an out

bound one but small amounts of reefer and non reefer cargo have beer

secured homebound to California ports
vVith applicant s presently operated six reefers in this service it

frequency spread of sailings is eight to nine days and with two addi

tional reefers the spread would be six to seven days In connectior

with integrating additional vessels it would be easier the witness states

for one company to synchronize the scheduling but he sees no difficulty
if it is handled by two companies

Applicant s witness further testified that he has investigated thE

availability of privately owned American flag refrigerated cargo vesseh

and finds none suitable for transpacific operation other than the ship
of the United Fruit fleet which obviously are not available for chartel

for such operation and there is not at this time he states privately
owned reefer tonnage in the transpacific trade adequate to handle thE

current additional military requirements
vVith respect to charter period of time applicant requests charter fOI

the duration of military requirements

AMERICAN PRESIDENT LINES

By application dated March 17 1951 this applicant states that it i

informed by the MSTS that two vessels of the type here involved arE

needed as promptly as possible for use in the transpacific service ane

that predicated upon this need applicant requests at least one of thE

two 02 type refrigerated vessels named

This applican s witness testified that his company is substantially
in agreement with the testimony of Pacific Far East Line His com

pany believes it is entitled to allocation of one of the reefer type vessel

involved and offers no objection to a similar allocation to Pacific Fa

East Line but would strongly object to the allocation of both vesseh

to Pacific Far East Line American President Lines application fOJ

one or both of the vessels for employment in the Pacific is based pri
marIly on military needs for additional refrigerated space to suppl
American forces in Alaska and the Far East Allocation of at leas1

one of the vessels will it is stated afford this applicant increased reefeJ

space to meet its obligations to MSTS under its existing reefer spacE
contract
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Both applicants the witness states pursuant to understanding with

MSTS have formulated plans and schedules for the complete integra
tion of the two additional vessels with the six now under bareboat

charter to Pacific Far East Line and realize that they must operate
as a unit under the control of MSTS

With respect to calling the additional vessels at Pacific Northwest

ports Oregon and Vashington to lift or discharge commercial reefer

and dry cargo the position of American President Lines is the same

as that hereinbefore stated by Pacific Far East Line

The witness also states that there are no privately owned American

flag refrigerated vessels available for charter in the service under con

sideration

A representative of Military Sea Transportation Service testified in

support of releasing two reefer vessels from the Maritime laid up fleet

to commercial operators for implementing the present berth schedule of

commercial reefers operating from the vVest coast area to the Far East

He further testified that in order to meet the needs of the armed forces

both vessels must have the option to receive cargo at San Francisco

Seattle or both that due to the Korean requirements the present six

reefer vessels in this trade will be inadequate to support the Army s

increased reefer need and that already for the month of April a full

reefer cargo remains unbooked and it is desirous that the two vessels

involved be ready for cargo April 10 and April 20 1951 respectively
This witness also testified that he is familiar with the fact that the

American Mail Line maintains partial reefer service on five of its nine

vessels that serve Yokahoma among other destinations and he states

that the use in the Northwest of the two vessels applied for if released

is not to eliminate utilization by MSTS of the reefer space American

l1ail Line operates or has available The witness further testified that

it is of no interest to l1STS whether one or more of the vessels applied
for is assigned to either or both applicants and that the only interest

of MSTS in this respect is that the schedule must be integrated with the

other reefers synchronized as a unit which both applicants assure

MSTS desires the ships for military cargo out of Seattle but has no

objection to their receiving commercial cargo out of Los Angeles and

San Francisco on any occasion when military cargo would be insufficient

to fill the ship
Pacific Transport Lines Inc through its Vashington D C repre

sentative takes the position that while it in no way opposes these ap

plications for military requirements it feels that to the extent reefer

service carries commercial dry cargo out of California ports the charters

should contain suitable restrictions to protect privately owned tonnage
operating in the same trade routes The representative of Pacific
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Transport did not testify or offer any evidence on his stated position
or outline any type of restriction

American Mail Line through counsel states that it has no objection
to the applications in view of the assured policy reflected in this re

liport of both applicants limiting utilization of chartered reefer vessels 1

to military reefer cargo out of the Northwest

CONCLUSIONS AND RECOMMENDATIONS

The two 02 type refrigerated vessels Sea Serpent and Lightning
applied for are requested for use primarily to provide military require
ments in the Far East The applications are predicated upon and sup

ported 1y military necessity No testimony was adduced at the hear

ing in opposition to granting the applications Testimony was offered

showing that no privately owned American flag reefer vessels are avail

able for charter by private operators Applicants have met the statu

tory requirements of Public Law 591 81st Congress
The Board should find and so certify to the Secretary of Commerce

that the transpacific service in which American President Lines Ltd

and Pacific Far East Line Inc propose to bareboat charter two Gov

ernment owned war built dry cargo refrigerated vessels is in the public
interest that such service would not be adequately served without the

use therein of such vessels and that privately owned American flag
refrigerated vessels are not available for charter by private operators
on reasonable conditions and at reasonable rates for use in such service
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No M 16

PACIFIC ATLANTIC STEAMSHIP CO ApPLICATION TO BAREBOAT CHARTER

WAR BUILT DRY CARGO VESSELS FOR EMPLOYMENT IN THE INTER

COASTAL TRADE

No M 17

POPE TALBOT INC ApPLICATION TO BAREBOAT CHARTER VAR BUILT

DRY CARGO VESSELS FOR EMPLOYMENT IN THE INTERCOASTAL TRADE

No M 28

LUCKENBACH STEAMSHIP COMPANY INC ApPLICATION TO BAREBOAT
CHARTER WAR BUILT DRY CARGO VESSELS FOR EMPLOYMENT IN THE

INTERCOASTAL TRADE

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon applications of Pacific Atlantic Steamship Company
and Pope Talbot Inc to bareboat charter Government owned war

built dry cargo vessels for use in the intercoastal trade
Luckenbach Steamship Company Inc by telegram of March 22

1951 made certain objections and observations concerning these appli
cations and applied for a charter of an unnamed number of vessels in

proportion to its owned vessels

The examiner served his recommended decision on April 11 1951
and no exceptions were filed within the two day period provided for in
the notices of the hearing published in the Federal Register on March 27
1951 and March 30 1951 Pacific Atlantic filed a memorandum in

support of the examiner s recommended decision

The examiner has recommended that the statutory findings be made

to the Secretary of Commerce with respect to the intercoastal service

involving Pacific Atlantic Steamship Company and Pope Talbot
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Inc and further recommends that the record be held open for such

further hearings or consideration as may be deemed necessary by any

party or by the Board in the light of conditions existing at the time

the voyages are about to be terminated

By agreement between counsel the applications of Pacific Atlantic

Steamship Company and Pope Talbot Inc were limited to one and

a half voyages for each of the three vessels operated by these two

applicants and the applicants agreeing that delivery of such vessels

shall be made on the Atlantic coast and all expenses incident thereto

shall be absorbed by such applicants After agreement had been

reached by the parties limiting the charters to one and one half voyages
for each vessel Luckenbach thereupon agreed that consideration of its

application and objections should be deferred

The facts adduced in this record and the record in other proceedings
firmly establishes that the intercoastal service is in the public interest

This record is equally clear that such service would not be adequately
served without the continued use of the three vessels each now being
operated by applicants

Testimony offered by witnesses of the applicants Pacific Atlantic

Steamship Company and Pope Talbot Inc clearly indicates that

suitable privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at reasonable

rates for use in such service

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the basis of the record in this proceeding the Board finds and

hereby certifies to the Secretary of Commerce

1 That the intercoastal service is required in the public interest

2 That such service beginning after April 15 1951 will not be

adequately served without the use therein of vessels of the type

applied for and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonaJle rates for use in such service

It is recommended that the charters be limited to one and one half

voyages for each vessel applied for such voyages to terminate on the

Atlantic coast with a requirement that the charterers shall assume all

expenses incident thereto and that the charter hire payable thereunder

shall continue to be not less than 15 of the statutory sales price of the

vessels chartered as provided by section 5 b of the Ship Sales Act of

1946 as amended

The record will be held open for such further hearing or consideration
3F M B
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as may be deemed necessary by any party or by the Board in the light
of conditions existing at or about the time the voyages are to be ter

minated

By order of the Board

Sgd A J VILLIAMS

Secretary
APRIL 17 1951
3F M B
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No M 25

ISTHMIAN STEAMSHIP COMPANy ApPLICATION TO BAREBOAT CHARTER

WAR BUILT DRY CARGO VESSELS FOR USE IN THE GULF INTERCOASTAL

TRADE

FINDINGS CERTIFICATION AND RECOMMENDATION OF THE FEDERAL

MARITIME BOARD TO THE SECRETARY OF COMMERCE

This proceeding was instituted by order of the Board pursuant to

Public Law 591 81st Congress for the purpose of considering the ap

plication of Isthmian Steamship Company for the bareboat charter of

Government owned war built dry cargo vessels in the Gulf intercoastal

trade

The examiner on April 13 1951 filed his decision recommending that

the Board find and certify to the Secretary of Commerce that the appli
cant has met the statutory requirements of Public Law 591

Time for filing exceptions expired on April 20 1951 and no exceptions
were filed

We agree with the recommendations of the examiner and adopt his

findings and recommendation as our own

The Isthmian application was originally for the charter of two AP 2

Victory type vessels at charter hire of 5 percent of the statutory sales

price of the vessel but during the hearing before the examiner the

applicant offered an amendment to the application to accept the vessels

on the same terms and conditions as were granted to Luckenbach Gulf

Steamship Company pursuant to the Board s decision in Docket M 14
decided March 14 1951 covering charter of vessels in the same trade
In that decision the Board made all of the required findings under

Public Law 591 including a finding ttthat the trade will not be ade

quately served without the four vessels now serving it or their equiva
lent Pursuant to the Board s decision in that case the Maritime

Administrator authorized a charter to Luckenbach Gulf Steamship
Company of two AP 2 Victory type vessels there being in service at
that time two Luckenbach privately owned vessels subsequently with
drawn and placed in the company s North Atlantic intercoastal service
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Isthmian proposes a synchronization of its operation with Lucken
bach s operation and while the details of the proposed coordinated

sailings and ports have not been worked out a coverage of all principal
ports on the Pacific coast and ports in the Gulf of Mexico is contem

plated
Isthmian is a certificated common carrier in the Gulf intercoastal

trade and has operated before and since WorId War II in the Gulf
intercoastal trade with its own and chartered vessels It discontinued

operations in that trade about August 23 1950 Its owned fleet is

principally engaged in offshore operations
There has been no substantial change in the Gulf intercoastal trade

since our decision in Docket M 14 The record in this case fully sub
stantiates this fact Much of the testimony adduced in Docket M 14
was by stipulation incorporated in the record in this case

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the record adduced in this case the Board accordingly finds and
lereby certifies to the Secretary of Commerce that the Gulf intercoastal
service is in the public interest that such service will not be adequately
served without the use therein of two additional Government owned
war built dry cargo vessels and that suitable privately owned Amer
ican flag vessels are not available for charter by private operators on

reasonable conditions and at reasonable rates for use in such service

RECOMMENDATION

The Board recommends that the basic charter rate be fixed at 15

percent of the statutory sales price of the vessel or of the floor price
whichever is higher of which 812 percent is payable unconditionally
and the remainder of 612 percent payable if earned under the same

general conditions as now prevail

By order of the Board

Sgd A J VILLIAMS

Secretary
APRIL 23 1951
3F M B
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No M 25

ISTHMIAN STEAMSHIP COMPANy ApPLICATION TO BAREBOAT CHARTER

WAR BUILT DRY CARGO VESSELS FOR USE IN THE GULF INTERCOASTAL
TRADE

The Board should find and so certify to the Secretary of Commerce that the
Gulf intercoastal service in which the Isthmian Steamship Company proposes
to bareboat charter two Government owned war built dry cargo AP 2 Vic

tory type vessels is in the public interest that such service would not be

adequately served without the use therein of such vessels and that privately
owned American flag vessels are not available for charter by private oper
ators on reasonable conditions and at reasonable rates for use in such service

Wendell W Lang and Thomas F Lynch for Isthmian Steamship
Company

William Radner for Luckenbach Gulf Steamship Company
Willis R Deming for American President Lines Ltd

Paul n Page Jr and Max E Halpern for the Board

RECOMMENDED DECISION OF A L JORDAN EXAMINER

Hearing on this application was held April 5 1951 in accordance
with Public Law 591 81st Congress pursuant to notices in the Federal

Register of March 13 and 29 1951
The application under consideration is for permission to charter two

AP 2 Victory type vessels for operation in the Gulf intercoastal service

at 5 charter hire but applicant is willing to accept such vessels under

the same terms and conditions as two AP 2 Victorys were chartered to

Luckenbach pursuant to the Board s decision of March 1 1951 in

Docket No M 14

Isthmian desires the two vessels applied for at the earliest practicable
date in order to synchronize the use of them with the two Victorys now

in operation in this service by Luckenbach Delivery is desired at a

Gulf port preferably New Orleans or Mobile

Charter for indefinite period is requested preferably not less than a

year unless the vessels should be required for the military or other

urgent national use
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Before and since Vorld Vial II Isthmian has operated both its own

and chartered vessels in this service It has been in the trade since

1929 In 1937 it joined the Gulf Intercoastal Conference and in 1939

undertook a staggering of its service with Luckenbach which continued

until 1941 when along with others it was ordered to discontinue due to
the war Isthmian returned after the war again operating jointly with

Luckenbach and remained until termination of general agency with
the Maritime Commission During 1948 and a part of 1949 and 1950
it operated some of its own some bareboat and some time chartered
vessels in this service After outbreak of the Korean situation it be
came impossible it is stated to obtain privately owned time charters at

acceptable rates for the Gulf service

Isthmian and Luckenbach are the only certificated common carriers
in the Gulf intercoastal trade Both normally serve the principal Pa
cific coast and Gulf ports

Isthmian s witness testifies that a 60 day turnaround is planned
which synchronized with Luckenbach s operation would mean two sail

ings monthly in each direction He states that while details of the

proposed synchronized sailings and ports have not been worked out
they contemplate coverage of the whole range of principal ports such
as Seattle Puget Sound Portland Columbia River San Francisco
East Bay Los Angeles Long Beach Houston New Orleans Mobile

and Tampa He estimates that on this basis the four vessels would
load to about 65 of capacity

Isthmian owns four C3type and four pre war type vessels These
are engaged in off shore operations some of which are supplemented
with time chartered ships At present the company does not operate
any vessel in the Gulf intercoastal service the last sailing having been

August 23 1950 Since then applicant states it has been unable to ob
tain suitable vessels at acceptable rates for this service However it
maintains offices or agencies and docking facilities in the ports served
It is also a party to tariffs which provide for joint ocean barge motor

and rail carrier rates showing interior areas served through the Gulf
from Alabama Arkansas Florida Georgia Illinois Indiana Iowa
Kansas Kentucky Louisiana IVIissouri Mississippi Minnesota Ohio
Oklahoma Tennessee Texas and Tisconsin The commodities carried
in the trade are steel canned goods petroleum products agricultural
products and general cargo

A summary of Isthmian s Gulf intercoastal operating and financial
results for the years 1940 and 1947 through 1950 are shown in Ap
pendix A This shows a loss of 1 669 846 for the period covered Ex

penses the witness states have run about 15ro ahead of revenue due

principally to increased labor charges Overhead is about 8 of gross
3F M B
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revenue Freight rates it is stated were increased about 200 effective

April 7 1951 Freight rates are maintained in close relationship to rail

rates the latter being the ceiling On the basis of a 60 day turnaround

sailings as to ports coordinated with Luckenbach the operation would

result it is stated in a substantial loss roughly 30 000 a voyage at a

charter hire of 81jz Notwithstanding such loss applicant states that

it is willing to make a further effort to rehabilitate the service

Applicant s witness states that four Victory type vessels are required
to adequately serve the Gulf intercoastal trade that only two such

vessels are in it now that Luckenbach s withdrawal of two of the four

it had has resulted in an embargo of the entire west Gulf Texas and

Pacific Northwest ports greatly increasing the need for additional

tonnage
Isthmian s witness further testifies that he has investigated the char

ter market and no privately owned Victory type vessel is available

that the time charter hire on such or comparable vessels would not be

less than 70 000 a month This he states is equivalent to about 40

bareboat which the Gulf intercoastal service could not stand

Limited to the questions of public interest and adequacy of service

it was stipulated into this record that certain witnesses who testified in

Docket No M 14 Luckenbach Gulf intercoastal application would

if called give the same testimony in this proceeding The witnesses

were representatives of the Defense Transport Administration the Sec

retary of Agriculture and several shippers The substance of their tes

timony is that reduction in steamship capacity would injure the national

defense effort and that thousands of shippers need and rely upon the

service and would be greatly disadvantaged without it

Counsel for the American President Lines Ltd participated in the

hearing but took no position in support or opposition to the application
Luckenbach Gulf Steamship Company states that it has no objection

to the application in view of Isthmian s stated plan to properly synchro
nize its operation with the operation of the two vessels chartered by
Luckenbach pursuant to the Board s findings of March 1 1951 in

Docket No M 14

The Board s counsel offered for consideration a communication from

Crown Zellerbach Corporation By agreement of all counsel it was

received in the record with the understanding that it shall not be con

sidered as evidence of any facts but merely as a statement of the party
sending it and for all practical purposes the equivalent of statement of

counsel The communication urges approval of Isthmian s application
3F M B
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CONCLUSIONS AND RECOMMENDATIONS

There are two AP 2 Victory type vessels presently operated in the

Gulf intercoastal trade Four such or comparable vessels are required
in order to provide adequate service No testimony was adduced at

the hearing in opposition to granting this application Testimony was

offered showing that no privately owned American flag Victory type
vessels are available for charter by private operators Applicant has

met the statutory requirements of Public Law 591 8tst Congress
The Board should find and so certify to the Secretary of Commerce

that the Gulf intercoastal service in which Isthmian Steamship Com

pany proposes to bareboat charter two Government owned war built

dry cargo AP 2 Victory type vessels is in the public interest that such
service would not be adequately served without the use therein of such
vessels and that privately owned American flag vessels are not avail

able for charter by private operators on reasonable conditions and at

reasonable rates for use in such service
3F M B
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No M 26

PACIFIC FAR EAST LINE INC ApPLICATION TO BAREBOAT CHARTER V AR

BUILT DRy CARGO VESSELS FOR USE ETWEEN PACIFIC COAST PORTS

OF THE UNITED STATES AND PORTS IN THE MEDITERRANEAN AREA

William Radner for applic nt

John E And1 eWS for States l1arine Corporation
Paul D Page Jr and lvlax E Halpern for the Board

REPORT OF THE BOARD

Thjs proceeding was instituted by order of the Bdard Federal Reg
ister March 27 1951 pursuant to Public Law 591 81st Congress for

the purpose of considering the application of Pacific Far East Line

Inc to bareboat charter four Victory or Liberty type vessels for

operation in its service between Pacific coast ports of the United States

and ports in the Mediterranean area including without limitation ports
in Italy Greece Turkey Yugoslavia Israel and North Africa The

examiner s decision served April 12 1951 recommends that the Board

make the required findings under Public Law 591 Exceptions were

filed to the recommended decision by States Marine Corporation of

Delaware Ve accept and adopt the statutory findings of the exam

iner
Pacific Far East Line Inc has operated a berth service on the route

covered by the application for the period of more than a year and has

attempted to provide monthly sailings although according to testimony
offered such a schedule has not been met in recent months for the reason

that privately owned tonnage has not been available for charter at rea

sonable rates This service is now b ing operated by applicant pri
marily with privately chartered vessels although one of the applicant s

own vessels the China Bear is scheduled to move in April 1951 The

company hopes to replace this sailing of the China Bear with a vessel
to be chartered from the Government pursuant to this application so as

to permit placing the China Bear back in the applicant s trans

pacific service The applicant owns eight C 2 and Victory type vessels
3 F M B 535
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and charters from private sources about twelve C2 C3 Victory and

Liberty type vessels It also charters about twelve vessels from the

Government of which seven are reefers and five are Victorys rechar

tered on a per diem basis to Military Sea Transportation Service

The company has need for all its owned and chartered vessels pres

ently operated in its transpacific service in that area where the

applicant s vessels as well as most others are now running loaded to

approximately 100 percent of capacity outbound from the Pacific

The applicant s vessels chartered from private owners which are be

ing used in its Mediterranean service have been chartered on a voyage

basis from the Pacific coast to the Mediterranean and back to the

North Atlantic coast of the United States with redelivery north of Hat

teras Applicant states that these private charters cannot be renewed

at reasonable rates and that the service is therefore jeopardized If the

application is granted the applicant expects to maintain monthly sail

ings to the Mediterranean using vessels chartered from the Government

exclusively In 1950 there were two foreign flag lines and two Ameri

can lines operating from Pacific coast ports to the Mediterranean mak

ing a total of thirty five sailings during the year of which ten were

made by the applicant and six by States Marine the other American

flag operator One of the foreign flag operators making eight sailings
in 1950 has now suspended operations In the first three months of

1951 the applicant and States Marine each have had two sailings and

each plans a third sailing in April
The record amply confirms that the service contemplated is in the

public interest The record shows that the Mediterranean countries

are now more dependent than before World War II upon a number of

Pacific coast products Israel being a particularly important destination

Many of these countries are now receiving aid from the United States

What this Board has said in prior cases with regard to the importance
of the service from Atlantic and Gulf ports to the Mediterranean area

applies with equal force to the service here involved from the Pacific

coast
Furthermore the record clearly shows that the route from the Pacific

coast to Mediterranean destinations is not even now adequately served

and in view of the contemplated termination of the applicant s charters

of privately owned vessels now operating in this trade the service will

be even less adequate in the future unless some relief is granted Ac

cording to a survey made by the applicant there is a minimum of 235

000 long tons of c rgo exclusive of at least 25 000 toils of military
cargo for export from the Pacific coast on this route in 1951 In view

of the reduction in service in 1951 with only three carriers on the route

applicant s testimony indicates that without its service the combined

3F M B
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sailings would be less than half of the minimum requirement and with

the applicant s projected sailings of one sailing a month would be not

over 75 percent of the minimum requirement The testimony clearly
shows that the applicant will need four vessels in order to maintain a

monthly sailing with a 120 day turnabout The possibility of delays
at Mediterranean ports indicates that even this number may not be

enough The record is likewise clear that privately owned American

flag vessels are not now available for charter on reasonable terms and

at reasonable rates for use in the service contemplated
States Marine Corporation appearing at the hearing expressly

stated that it did not oppose the application However in its excep

tions to the examiner s report it modified that position declaring that

it opposed in principle any bareboat chartering of Government owned

vessels which would permit an operator to maintain a berth service ex

clusively with such Government vessels The record shows that the

Pacific coast Mediterranean service of States Marine Corporation has

been maintained with vessels which it either owns or charters from

private source

The point raised in the exceptions does not attack the validity of the

statutory findings of fact made by the examiner which as previously
stated we approve It does however raise a question of policy which

may well be taken into consideration by the Secretary of Commerce in

exercising his discretion as to whether or not charters should be made

for this service as the result of the present application
The problem is not dissimilar from that presented in the application

of Luckenbach Steamship Company which recently applied in No

M 14 to bareboat charter four vessels for its Gulf intercoastal service

The charters were asked as continuations of existing charters and two

more were asked to permit the charterer to remove an equal number of

owned vessels into other trades In that case we said on March 1

1951

There has been no dispute over the fact that four vessels are needed for this

particular service at this time but it does not follow that there is sufficient

justification for the bareboat charter of Government owned vessels to an operator
in substitution for his own privately owned vessels now in operation in the
service under consideration and we recommend against it

On similar considerations we are not satisfied that where competi
tion exists as in this case there is sufficient justification for the bare

boat chartering of a Government owned vessel to replace an owned ship
of the applicant In this instance we feel that the applicant should

while using Government chartered ships continue to maintain in the

service either the China Bear or one of its other owned ships
3F M B
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FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the record adduced in this case the Board accordingly finds and

hereby certifies to the Secretary of Commerce that the Pacific coast

Mediterranean service operated by applicant is required in the public
interest that such service is not now and will not without the addition

of chartered vessels be adequately served and that suitable privately
owned vessels are not available for charter by private operators on

reasonable conditions and at reasonable rates for use in such service

By the Board

Sgd R L McDoNALD

Assistant Secretary
APRIL 26 1951
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Ko N1 26

PACIFIC FAR EAST LI1E Ixc Al l LICATWN TO BAHEBOAT Cl r HTEH

GOVERNl1E NT OWX D VAR BuILT DRy CARGO V SSELS FOH CSE

BETWF l N PACInc COAST PORTS OF TJJE UNrn DSTATES AND POUTS IX

TJm h DITEHHXEAX HEA

The Board should find and so certify to the Secretary of COlllnlerce that the

Pacific coast Melliterranean service in which Pacific Far East Line IIlC pro

poses to bareboat charter four Government owned wax built dry cargo vessels

is in the Dublic iMerest that such service would not be adequately served

without the use therein of such yessels and that priyately o yned American

flag vessels arenotavailable for charter from private operators on reasonable

contI f tiolls and at reasonable rates for use insuch service

lVilliam Radner for applicant
John E Anrhe u for States 1arine Corporation
Paul D Page JJ anclllla J E Hall ein for the Board

REC02Onxm D DECISION Q C V ROBINSON EXAlfINEU

This proceeding involves the application under Public Law 591

81st Congress of Pacific Far East Line Inc hereinafter referred to

as applicant to bareboat charter Govermnent o yned war built dry
cargo vessels for an indefinite period for operation ill applicant s serv

ice between Pacific coast ports of the United States and ports in the

l1editerranenn area including without limitation ports in Italy
Greece Turkey Yugoslavia Israel and North Africa Notice of heaT

ing was published in the Federal Register of l lrch 27 1951 and the

matter was heard on April 2 1951 The usual notice of 15 days was

not given because of the urgency of the matter There was no opposi
tion to the application

Applica nt has operated a berth service on the route involved for

oyer a year and although it has tried to furnish approximately monthly
sailings this has not been possible in applicant s opinion because of

the unavailability of priVately owned tonnage at reasonable rates

The service is the only one by American flag vessels from the Pacific
3 F M B
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coast exclusively and is the only me to Israel from the Paciflc toast
Israel as stated to be the most important destination because of its

growing population and industrialization According to applicant
the lediterranean tountries now are more dependent than before

Vodel Var II upon such Pacific coast products as lumber tanne 1

goods and cotton The largest operator of three on the route a fourth
has had no sailings since September 1050 applicant lUH11sailings
in 1950 and two during the first 3 months of 1051

lany of the oulltries on the route recei e financial 0 other form

of aiel from the United States Over 100 shippers on the P cificoast

were interviewed by applicant to ascertain their prospective t raffi

requirements It is applicant belief based 1IpOll this lI ey that
a minimum of 215 000 long tons of cargo exclusive of at llast O

tons of military cargo will be available for export on the route ill
1051 Sailings on the route have declined about 40 perctllt for the
first i1 months of 1051 over 1050 in spite of the growth of trafllc
Applicant has been forced to refuse large quantities of cargo a 11 1

shippers generally are unable to obtain space on anof the lines
Because of the shortage of space Oil the Pacific coast large quantities
of Pacific coast cargo move by mil to Atlantic and Gulf c ast ports
for transshipment In February and Iarlll 1 0l 1 O tons of

military cargo 11I0Vll to rediterranean destinations through Atlantic
coast ports rather than Pacific coast ports Some Pacific coast ship
pers have failed to bid on many large orders for Jledit erraneall points

because of the lack of space from the Pacific coast Furtherlllole it
appears that sorne Pacitic eoast tlaHic has been r1iyerted to foreign
flag vessels because of the searcity of American flag tonnage 1

though return cargo on the route is negligible there has heen a recent

development of copper concentrates in Cyprus for transportation to
Tacoma Vash for stockpiling alld industrial purposes It is esti
mated that the copper concentrates movel1lpnt ill not expand into
more than one cargo eyerDO days it is not clear whether tIll essel
will handle a full cargo of that commodity II melely part tllPI of in
conjunction with other cargo

The type of cargo including lumber and military movillg on the
route measures about HO cubic feet per long ton and after allowing
for broken stowage sfows 90 100 cubic feet to the ton On this basis

applieant estimates that about four sailings a month of Liberty vessels
are needed to proide sufficient capacity to handle the volume of traffic
with reasonable regularity frequency and dependability Applicant
prefers Vidoryessels since speed is essential in a liner service but

Liberty vessell would be aeCPptable if the former are not available
E ell if all Iyerage 120 day turnaround is possible with four Liberty
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vessels some voyages have been substantially longer applicant is

doubtful whether the service will be sufficient on the basis of the

tlaflic projections Since only three carriers serve the route applicant
is of the opinion that without its service the combined sailings would

be less than half of the minimum requirement and that even with

npplicanfs ve3sels the service may be only 75 percent of the minimum

Furthermore the deficiency will be increased if the other carriers re

serve space for cargo out of Atlantic or Gulfports
The tillIe charter rate for privately owned Liberty vessels has risen

from about W OOO per month prior to the commencement of hostilities

in Korea to about 60 000 at the present time Applicant s witness

testified that Oyners of such vessels generally prefer full cargoes on

a tramp basis because of high profits Although Liberty vessels occa

sionally have been available in the past several months the witness

stated that any attempt on applicant s part to compete with bulk cargo

shippers would result in further increasing the inflationary pressure on

rates Applicant s eight owned vessels were said to be urgently re

quired for service in the transpacific and Persian Gulf services All

merican flag vessels in the former trade have been running approxi
mately 100 percent full out bound because of the military situation in

the Far East pplicant s Mediterranean service is maintained al

most entirely with chartered tonnage and although one owned vessel

is scheduled for that trade in April it is hoped to put her back in

the transpaci fic service if the present application is granted It yas

test ified that applicant is faced in the near future with the loss of its

chartered tonnage in trades ot her than the one under consideration

and that applicant has not been able so far to work out any plans for

its replacement
tllTent clJlrter rates of privately owned vessels according to appli

Hnt make it impossible to operate a Mediterranean service because

the trade is not profita hIe the turnaround is extremely long port con

ditiolls are poor part icularly in Israel and as already noted home

yard cargoes are negligible In some instances there have been

substantial ollt of pocket losses Losses as high as 40 000 50 000 per

voyage are anticipated from operation under current charter rates

lIlcl 011 a basis of the Government rate of 15 percent there probably
i 11 not he anappreriahle profit a fter overhe ld even under favorable

onditions For the past many months applicant has chartered

vessels on the Pacific coast for a single trip to the Mediterranean with

redelivery Oll the Atlantic coast Itwas testified that efforts have been

made to obtain privately owned vessels and that inquiries have hlen

made of brokers but inasmuch as the market it so far ant of It h
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there is no use discussing the matter Applicant points out that it

receives no subsidy on any of its routes

CONCLUSIONS AND RECOMMENDATIONS

The Board should find and so certify to the Secretary of Commerce
that the Pacific coast Mediterranean service in which Pacific Far East
Line Inc proposes to bareboat charter four Government owned war

built dry cargo vessels is in the public interest that such service
would hot be adequately served without the use therein of such vessels
and that privately owned American flag vessels are not available for
charter from private operators on reasonable conditions and at rea

sonable rates for use in such service
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No M 23

ISBRANDTSEN Co INQ ApPLICATION TO BAHEBO T CHAnTER A VAR

BUILT DRy CAHGO VESEL FOH USE AS AXBIAL CAmUEH TO EUHOPE

John J O Oonnor for Isbranc1tsen Co Inc

Paul V Pare 11 and Max R 117 Jt n fol the Board

REPORT OF THE BOHn

This is a proceeding under Public Law 591 81st Congress upon an

application of Isbrandtsen Co Inc made to the Maritime Adminis
tration to bareboat charter the S S Pa8s Ohristian Virtory for use

as an animal carrier from ports in the United States to European
ports This report is on l motion by counsel for the Board to distlliss

the applieaJioll with prlj11 ice for lack of prosecution
An applieation t o btn holt l hll Lcr the as8 Ohl i8fia n T iIOl I W1S

first made by Isbrl ndtsen under elate of November 10 IV O Aftel
reference to the Board hearing thereon was scheduled to be held on

December 4 1950 but prior to the date of hearing the application
was withdrawn

Isbrandtsen renewed the applitation in February 195 and a hear

ing thereon was called after clue notice on l1arch 20 1951 but

Isbrandtsen did not appear at the hearing
A hearing was then set for l1arch 30 1951 This was postponed

upon Isbrandtsen s request nntil April 23 1951 on which date
Isbrandtsen again failed to appear whereupon the above mentioned
motion was made
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No M 30

COASTWISE LINE ApPLICATION TO BAREBOAT CHAHTER TAR BuILT DRY

CARGO VESSELS FOR U E IN THE PACIFIC COAST ALASKA SERVICE

No M 31

ALASRA STEAlISIllP COlllANy ArlLICATION TO BAmmOAT OHAHTER

VAR BUILT DRY CARGO VESSELS FOR USE IN THE PAOIFIC COAST
ALASKA SERVICE

REPORT OF THE BOARD

This is an illformal proeeedi I1g instituted by the Board pursuant to

Public Law 501 8Ist Congress to e01lsidel the application of Coast
wise Line and of Alaska Steamship Company for the bareboat charter

of war built vessels and to make certain filldillgs with appropriate
crti fication thereof to the Secretary of Commercc N otice of thc
waring was publ ished ill the Federal Registcr on May 15 1051 a nel

Uw ease was hearel by an exa mincr who has rceollllllcnded that the

Boa l d lllake thc fil1ding required by Public Law 5D1 No exceptions
Je filed to the exam illcr s l ceoJlllllclled finding and we adopt lueh

findings of fact and COlH lusiOlIS as our OWI1

Coastwisc Line s applicat ion is for three war builtdry ea l go vessels

0 be operated in the Paeific coastwise Ala ka trade including calls

at Canadian ports to supplement its present fteet of seven vessels
all of the Liberty type Two of the seven vessels now operating are

owned by Coastwise three are privately chartered and two are under
eha rter from the 1aritime Administration pursuant to the Board s

decision in Docket M 24 decided March 26 1051
Alaska Steamship Company operates between Puget Sound ports

and Alaska and between ports in Alaska It cmploys in this service

about byenty vessels njne of which are bareboat chartered from the

Government

Testimony by witnesses of both eompanies indicates a substantial
inereasc in thc yolulllc of Alaska traffic c1llrillg the year 1051 1ost

3 F IVL B
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of this tra ffic is directly 01 indirectly GOllllcctcd with the national

defense effort

In the Pacific coastwise trade operated by Ooastwise Line there has

been a substantial inerease in the southbound movement of lumber

aluminum bars plywood and other commodities and due to the la il

ear shortage there is urgent need for additional vessels to carry this

traffic

Both applieations are supported by the Department of the Interior

the Territory of Alaska the military and by private shippers
In prior decisions of the Board it has been held that the Alaska

service is required in the public interest The reeord ill this case sub

stantially corroborates this finding
Testimony offered by witnesses for both applieants indicates that

efforts have been made to charter privately suitable vessels and that

none are available on reasonable cOlHlitiol1s and at reasonable rates

for nse in snch service Testimony likewise indicates that without

the vessels applied for tlle service Hmld not he adeqnately served

No opposit ion was offered to the n pplica ioll of either company

FINDINGS AND CmnlFICA l ION TO TIn SECHEl HY OF CO Ii IliHC

On the basis of the facts adduced of l econl the Board finds and

hereby certifies to the Secretary of Call I Il Ie 1Cl

1 That the service considered is reqllired ill the puhlic illtercst

2 That such service is not adequately served and

3 That privately owlled Allleriean Aag vrssels are noL a va ii tblc

for charter I pl i ate operatols Oil Iea ollal le cunditio l and at

rea ollble rates for IIse ill sllch son ice

By the order of I he Board

gd 1 YIl L Alf

S eCI cluJ j

JUN f 4 lUtl
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No M 30

CUASTWISE LINl Al LlGATlON TO BAREBUAT CHARTliR VAR BuILT DRY

CARGO VESSELS On US IN THE PACIFIC COAST ALASKA SERVICE

No M 31

ALASKA STEAMSHIP CO i1 ANy ApPLICATION TO BAREBOAT CHARTER

VAR Bun DRY C RGO Vm sl Ls FUH USE IN THE PACIFIC COASl

ALASltA SERVICE

The BOHrd should find and certify to the SecretHry of Commerce that the servkes

for which applicants propose to bareboat charter Government owned war

built lry argo Ye sels are required in the public interest that sHch services

are not adequately erved and that privately owned American flag vessels

are not anlilah fur charter on reasonable cunditions and at reasonable

r1tE s for use in such senices

W iJ1im R uZI and Od ll Kmni1Cl8 fol Coast wise Lllle

J H1ICJS for Alaska Sl e unship Company
J u in TV 8i7tlMmanfor Uepartlllenl of the Interior

jJJ ax E Iial pCJn for I he Boa rd

RECU 111 ENIlED lh I lUN UF F J BOIA N EXAMINER

This is n proceeding IllHlel Pllblic Law f l 81st COllgress eon

eernillg all appllcatioll of Coastwise Llne to bareboat charter three

Liberty type vessels for operation in the Paeific coastwise Alaska

trade llId an application of Alaska StcamshlP Company to bareboat

chartel three Liberty type yessels or three Cl 1 AVI s for operation
in the Alaska trade

Coashyjse Llll whieh prior to Todd Ta l II operated six vessels

ill the Pacific toastwise trade is the only regular common carrier

operating ill this trade It holds a certifitate from the Interstate

Commerce Commission authorizing snch operation With the ex

clptiol of occasional calls made by Alilska Steamship Company s

vessels at Califorllia ports it also is the ollly eo III 111 on carrier operating
1i MR
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between ports in California Oregon ancl southwest Washington 1 and

ports in Alaska and it is the only common c trrier that has a contract

with the Iilitary Sea Transportation Service for transportation from

Los Angeles San Francisco and Portland to Alaska In addition it

provides service between Seattle and Alaskan ports and from southeast

to Southwest Alaska Its operations also embrace the trade between

the United States Alaska and British Columbia It is estimated

that about 60 to 70 percent of its total traffic is carried between ports
that are not served by other Amelic all tiag carriers During the 1950

shipping season it operated frorn five to seven vessels It is now

operating seven vessels all of the Liberty type two of which it o vns

three of which it chartered on It long telln contract basis from private
owners and two o which it chartered from the I1alitime Admin

istration

Alaska Steamship Company has been oper tting in the Alaska trade

for over fifty years It serves the entire Alaskan territory operating
between Pllget Sound ports and Alaska between ports in Alaska and

occasionally between Californilt and GuIf ports and Alaska Item

ploys in this service about twent y vessels nine of which are bareboat

chartered from the government
The major portion of the tratlic to Alaska is chrertly or indirectly

connected with the natiolUtl defellse effortThe volume ill which this

tra ffic is moving greatly exceeds the 1U50 level and the indications

are that it will increase still further

In the Pacific coastwise trade there has been a substantial increase

ill the southbound movement of lumber aluminum halS plywood
a nd other commoditicti Due to the rail car horta e there is an

urgent need for vessels to carrthis traHk

All of Alaska Steamship Companis es eb are operating to Alaska

substantially full Thi applicant ha received rcquets for spaee for

over 14 000 tons which it has been unable to assign a nd ot her requests
arecoming in daily from contractorwith the Army District Engineer
in Alaska and from the Alaska Railroad the Alaska Railroad Com

mission and private shippers In addition it has a total of 380

automobiles trucks and house tnlilels waiting for space and it is

receiving requests for space for about 75 to 100 additional units pel

week
Likewise Coastwise Line s vessels are operating at fulleapacity and

are unable to handle all cargoes offered

The peak of the shipping se tSOll in the Alaska trade is reached

during June July and August and in the opinion of the executive

vice president of Coastwise Line even with the addition ofsix vessels

3 F M B
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to the trade freight space will be tight during those three months

of this year This also is the opinion of the Chief of the Alaska

Division of the Otlice of Territories of the Interior Department who

indicated that more than the six vessels involved in the t yO applica
tions under consideration may be needed to move the traffic in the

trade during the coming season Military and Government programs

contemplate an enormous increase in the volume of traffic during the

next three months In the view of the witness last mentioned the

winter moyernent also is going to be far greater than we have ever

had before because ve have let the contracts

Applicants witnesses testified to the effect that privately owned

American flag vessels are not available for charter on reasonable con

ditions and at reasonable rates for use in the trades in question No

evidence indicating the contrary was presented

FINDINGS AND CERTIFICATION

The Board should find and certify to the Secretary of Commeree

1 That the service for which Coastwise Line proposes to bareboat

charter three Liberty type vessels and the service for which Alaska

Steamship Company proposes to bareboat charter three Liberty type
vessels or three C1 1 Avrs are required in the public interest

2 That privately owned American ftag vessels are not available
for charter on reasonable conditions and at reasonable rates for use

in such services and

3 That such services are not adequately served
3 F lI B
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No M 29

PONCE CEMENT CORPURATlON ApPLlCATIOX TO BAREBO T CHARTER A

DRY CARGO VESSEL FOR OlEHATION FHOM PVERTO RICO TO FLORIDA

CARIBBEAN AHEA XD NORTH ATLANTIC COAST OF SOUTH AlIEHlCA

REPORT OF THE BOARD

This is an infomal proceeding instituted by the Board pll1snant

to Public Law 501 31st Congress to consider application of Ponce

Cement Corporation for the bareboat charter of a war built dry
eargo vessel and to make certain findings with appropriate certifica
tion thereof to the Secretary of Commerce Totice of the hearing
was publisl1ed in the Federal Register on May 8 1951 and the case

washeard by an examiner who has recommended among other things
that the Board should find and ertify to the Secretary of Commerce

3 That there is no showing that such service i not adequately
served Exceptions were filed to the examiner s recommended deci
sion by the applicant and a memorandum in sllpport of the recom

mended decision has been filed by Lykes Bros te llnship Co Inc
Oral argument was not requested

Ponce Cement Corporation is a Puerto Rican corporation which
manufactures at its own or controned plants in Puerto Rico approx
imately 2 200 tOllS of cemellt per day About 60 percent of the output
i8 sold on the island and the balance amounting to something over

200 000 tons pel year is exported to ports in Florida and also to ports
in the Caribbean area and on the North Atlantic coa t of South Amer
ica Of the applicant s exports it is estimated that better than 50

perceiit will be shipped to Florida in 1951 Applicant points out that
aailability of an export market for its product permits continuous

operation of its plants and is e ssential to economical operation Con
tinuous operation also insures continuous employment of labor

Applicant is applying to use the vessel sought to be charted solely
tu transport its own cargoes of cement and not to make the vessel
available as a common canier It llOW owns and operates the Motor
Vessel Ponce having a deadweight capacity of 4 500 tons and has
charted a Honduran flag Liberty type vessel of about 10 000 tons

deadweight capacity This charter is renewable to September 3 1951
0 P F rB
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hI Lhe present charter rate hieh is cleemeclreasonable but any fur
ther renewals of this or a similar type foreign or American flag ves

sel arc not possible in the present market at rates deemed reasonable

by the applicant The Ponce is able to make deliveries to Florida

ports every 10 to 14 clays and in the course of a year could probably
ift 130 000 to 150 000 tons Recently applicant s Florida exports

have not required the entire use of the Ponce which has operated also
as a carrier for others carrying sulphur phosphate fertilizer 01

orher shipments that have been available

Applicant has made unsuccessful attempts to charter privately
owned American flag vessels to carry cement from Puerto Rico to
Florida on a voyage charter basis and in addition has ascertained
that American flag vessels are not available for term charter at rea

s mable rates There are common carriers operating from Puerto Rico
to Venezuela and also from Puerto Rico to various ports in Florida
Applicant point out that it sells its product in Florida Venezuela
Honduras and over the Caribbean area herev elit finds a market
and its owned 01 chartered vessels in the past have criss crossed the

existing services which touch at Puerto Rico Lykes 13ros Steamship
Co Inc operates a service from Puerto Rico both to Tampa lnd
Venezuela and vVaterman Steamship COrpOll tion a nc1 Bull Illsu lar
Line operate from Puerto Rico to Florida east coast ports I xeept
for one 01 two shipments recently made by applicant to Tampa on

Lykes vessels the record fai s to indicate that a pplic ant has used
the common carrier services calling at Puerto Rico Applicant s wit
ness also testified that some small craft lift cement at Puerto Rico
for various markets Applicant claims that berth operators have
shown only occasional interest in the movement of cement and space
would only be offered when these operators were ullable to obtain
other cargoes Therefore applicant concludes that these services are

irregular and IIndependable and not adequate to serve applicant s

interest The record fails to show that applicant offered any ship
ments to common carriers which were refused

The service for which the applieation is made in this case is to cover

the area of applicant s general export business pplieanfs own

vessel the Ponce is apparently able to lift applicant s export cement

except for 50 000 to 70 000 tons a year Common carriers and small
craft should be able to handle this balanee Vhether the evi h nee

in this case justifies a finding that the public interest requires the

chartering of a Government owned vessel for serviee of the type in
dicated limited to a single product of a single exporter and whether

plirately owned American flag yessels are available for charter on

teasonable conditions and at reasonable rates need lIot be deeidecl
F M H
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at this time since the record supports the eX1miner s finding that then

is no showing that the service is inadequately served

The Board is unable to make the statutory findings required by
Public Law 591

By order of the Board

JUNE 8 1951

Sgd A J WILLIAMS

Secreta1 1l

3 F M B
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No S 25

AMERICAN PRESIDENT LINES LTD INTERCOASTAL OPERATIONS

ROUND THE WORLD SERVICE

Decided June 18 1951

Applicant or its predecessor in interest shown to have been in bona fide

operation as a common carrier by water in the intercoastal trade in

1935 and has so operated since that time except as to interruptions
of service over which it had no control

Reginald S Laughlin for applicant
William Radner Odell Kominers Sterling S Stoudenmi1 e

William I Denning and Eari C Walck for interveners

George F Galland for the Board

REPORT OF THE BOARD

This is a proceeding on an application filed by American Presi

dent Lines Ltd for resumption of subsidized operations effective

January 1 1947 as to operations in its round the world service

which were interrupted as a result of WorId War II

The United States Maritime Commission executed an operating
differential subsidy agreement with applicant on October 6 1938

covering operations ofpassenger vessels in the transpacific service

and combination vessels in the round the world service including
intercoastal operations westbound Applicant operated under this

agreement and amendments thereto until prevented by war condi

tions in 1942 Operations were resunled as of January 1 1947

with the approval of the Maritime Commission subject however

to the necessary findings supplemental actions and determina

tions required to be made by law

In 1949 the Maritime Commission made some modifications in

applicant s round the world service and provided for 24 to 26

sailings a year In July 1950 Luckenbach Steamship Company
Inc one of the interveners in these proceedings protested ap

plicant s intercoastal operation
3 F M B 553
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It appears that applicant has operated the intercoastal leg of its
round theworld service with the approval of the Maritime Com
mission in each year since 1938 except for the war period and
received subsidy payments up to 1942 In order to meet the

requirements of section 805 a with respect to subsidy payments
to applicant on its round theworld service including the inter
coastal leg accruing subsequent to January 1 1947 we held
a hearing on May 29 1951 on the sole question whether within
the meaning of that section applicant or its predecessor in in
terest was in bona fide operation as a common carrier by water
in the domestic intercoastal trade in 1935 in connection with

its round theworld service and whether it has so operated since
that time except as to interruptions of service over which it
had no control

American Hawaiian Steamship Company Luckenbach Steam
ship Company Inc Waterman Steamship Corporation and
Pacific Atlantic Steamship Company intervened but offered no
testimony Only the lastnamed intervener now asserts that
applicant has not operated in the intercoastal trade since 1935

Applicants round theworld service including westbound do
mestic intercoastal via the Panama Canal was inaugurated in
1924 by applicants predecessor in interest In 1935 26 voyages
were made transporting in the aggregate 73103 revenue tons
of freight and 1563 passengers on the intercoastal leg Applicants
witness testified that during that year and ever since with the
exception of the interruption of World War II it has held itself
out as ready able and willing to transport passengers and com
modities in the intercoastal trade on its round theworld vessels
and that it has done so as to all business offering subject to
availability of space There would be no question to determine
were it not for reductions in service at the end of 1936 and the

beginning of 1937 and in 1938 The record shows that in 1936
there were in all 22 sailings including two every month up to
November except April and October when there were three
sailings In 1937 there were 24 sailings including two every
month beginning with February except that in May October and
December there were three sailings and in November only one
sailing

Counsel for intervener Pacific Atlantic Steamship Company
state that there was a complete cessation of operation of service
for the duration of 3 months and 7 days between October 29
1936 and February 5 1937 but it is pointed out by counsel for
applicant that during the period in question the West coast long

3 F M B
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shoremen and crews declared a strike The records of the former

Maritime Commission show that this strike extended from Octo

ber 30 1936 until February 4 1937 Applicant s testimony
shows that one round the world voyage carrying intercoastal

cargo was commenced on October 29 1936 and another round the

world voyage carrying intercoastal cargo was commenced on

February 5 1937 the day after the strike ended

Between December 31 1937 and June 18 1938 there were six

sailings in no case with an interval of as much as 60 days and

in both November and December of 1938 there were two sailings
As to the interval between June 18 1938 and November 4 1938

witness for applicant states that this reduction in service was

caused by the strengthening of the company s financial position
and management and by extensive repairs and improvement of

vessels He shows that during that year nine sailings were made

and although no voyages were begun during the period between

J une 19 and November 3 there was no time when at least one

vessel was not in operation on the route Throughout the year

the company maintained its various intercoastal staff functions

continued to soliCit intercoastal business maintained its member

ship in the Intercoastal Steamship Freight Association and

remained party to westbound intercoastal rate schedules

The record is convincing that the reductions in service above

mentioned did not amount to a cessation or interruption ofservice

We find that applicant or its predecessor in interest is shown

to have been in bona fide operation as a common carrier by water

in the intercoastal trade in 1935 and has so operated since that

time except as to i terruptions of service over which it had no

control

By order of the Board

Sgd A J WILLIAMS

Secretary
3 F M B
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No 675

THE PORT COMMISSION OF THE CITY OF BEAUMONT ET AL

v

SEATRAIN LINES INC

Submitted No ve1nbe1 15 1950 Decided Janua1 Y 11 1951

Respondent s port equalization practice is not a regulation or practice con

nected with the receiving handling storing or delivering of propert
within the meaning of section 17 2 of the Shipping Act 1916

Equalization rates in question are reg ular rates and do not constitute al

unjust or unfair device or means to obtain transportation at less thal
regular rates in violation of section 16 2 of said Act

Respondent s motion to dismiss denied
Record inadequate to make determinations on issues under sections 16 1

and 17 1 of said Act and is remanded to the examiner for furthe

hearing and report on such issues

Robert E Quirk and F G Robinson for complainants
Arthu1 L Winn J1 for respondent
C D Arnold for The Southwest Louisiana Traffic Bureau Loui

A Schwwrtz for New Orleans Traffic and Transportation Bureau
and C B Waterman and Rene J Mittlebronn for Watermal

Steamship Corporation interveners

REPORT OF THE BOARD

By THE BOARD

Complainants representing the port interests of Beaumont
Galveston Houston and Orange Tex and Lake Charles La
hereinafter called the Gulf ports complain that respondent
rate equalization and absorption practices established by its POI

Equalization Circular Belle Chasse No 1 effective March 19 1948
with respect to the transportation of clean rice and other com

modities originating in or near the five Gulf ports and from othel
interior points to Cuban destinations are unjust and unreasonable

unduly prejudicial and unjustly discriminatory against the Gull

ports and unduly preferential to the port of Belle Chasse Ne
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Orleans La on he Mississippi River in violation of sections 16

and 17 of the Shipping Act 1916 and constitute an unjust and un

fair dev ce in violation of section 16 2 of the Act Respondent
filed an answer denying that the complaint stated any grounds for

relief and likewise admitting most but not all of the allegations of

the complaint Respondent neither cross examined complainants
witnesses nor offered any evidence of its own and at the close

of the hearing before the examiner moved that the complaint be

dismissed The examiner has recommended that the complaint
states a cause of action and that respondent s equalization and

absorption practices should be found to be an unjust device or

means in violation of section 16 2 of the Act in that they permit
persons to obtain transportation at less than regular rates We

agree that the complaint states a cause of action but we do not

find that the record before us is sufficient to determine the nature

and extent of relief to be granted
The controversy concerns mainly but not exclusively the

transportation of clean rice which is one of the principal com

modities moving from the complainant ports to Cuba These ports
are located in the heart of the largest rice producing area in the

United States which is a strip about 50 miles wide running from

New Iberia La to a point about 100 miles west of Houston Tex

All railroads serving the territory publish rules permitting rough
rice to be milled in transit at through rates from points of origin
to the port of export Rice mills for this area are located generally
speaking in the vicinity of the complainant ports For instance

there are 7 Inills in the port of Houston alone which is about

350 miles from Belle Chasse On the eastern end of the territory
there are 36 mills located at 17 different points in southeastern

Texas and western Louisiana and according to the record the

average distance from these mills to Lake Charles the nearest

port is 48 miles as compared to an average of 201 miles from the

same points to Belle Chasse

Testimony shows that the five complainant Gulf ports all have

substantial facilities for the berthing of ocean vessels the han

dling of cargoes in foreign commerce and that very large amounts
of money said to aggregate 85 000 000 have been spent from

public and private funds to improve the harbor facilities of these

ports and the channels leading to them from the Gulf

Lykes Bros Steamship Co Inc was the only ocean carrier

maintaining regular sailings from the Gulf ports to Cuba at the

time of the hearings At that time a Government licensing system
covered the export of rice and cut down such exports so that
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Lykes Bros sailings were limited to about two sailings a month
from Galveston and Houston and no sailings from the other Gulf
ports Lykes Bros service to Cuba runs regularly to Havana
but if shipments of rice aggregating 500 tons are made on any
vessel destined for a Cuban outport the vessel wiII discharge
4 the outport 4 the regular Havana rate Lykes Bros accepts
shipments of less than 500 tons of rice for outports but such
cases are subject to transshipment at Havana and the full Havana
rate is collected for ocean carriage plus Cuban rail and handling
charges to destination Rice has contributed 70 percent to 75
percent of Lykes Bros tonnage from the Gulf ports to Cuba
If this tonnage is substantially diverted to other ports the record
shows that Lykes Bros will be forced to reduce the service

Since the war rice is the only commodity which has moved
through Beaumont to Cuba 8784 tons having been handled during
the year 1947 From Galveston the heaviest moving commodities
to Cuba are rice and flour From Houston the total volume of
exports to Cuba other than petroleum in the year 1947 amounted
to 77638 tons of which 52798 tons consisted of clean rice Most
of the rice moving through Houston originates within 100 miles
and a substantial volume is milled by the seven rice mills located
in the city In 1947 78 percent of all exports from Lake Charles
to Cuba consisted of rice and that commodity is the only one
moving from the port of Orange to Cuba

Belle Chasse is on the west bank of the Mississippi River op
posite New Orleans and is the only Gulf terminal from which
respondent now operates a service to Cuba Respondent has a
terminal at Texas City Tex near Galveston and Houston where
its vessels can dock but for a number of years has used this
terminal only for its coastal service between New York harbor
and Texas City Respondents type of service between Belle
Chasse and its terminal 4 Hacendados near Havana Cuba as
well as its coastal service is unusual and has been described in
Beaumont Port Commission v Seatrain Lines Inc 2 U S M C
500 at 502 as follows

Seatrains service differs materially from that offered by the breakbulk
lines It is conceded by all parties to be of a superior nature When using
Seatrain a shipper can load the car at his plant and further handling is
eliminated until it is delivered at the consignees place of business Cargo
handled by break bulk lines must be transported to the dock handled loaded
into a car or truck and finally delivered at the consigneesplace of business
Seatrains terminal consists of a railroad spur and a patented loading crane
which fastens to the loaded car picks it up and deposits it on one of the
tracked decks in the vessel The loaded ear is strapped to the deck and
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IIat the point of discharge is raised run onto a railroad track and moved

intact to the final point of destination This difference in handling effects
a saving to the shipper in packing goods and reduces loss and damage claims
and losses of business resulting from service delays

Ordinarily respondent serves Havana proper but for the past
few years due to controversies in Cuba its service has been
limited to interior points and outports reached by rail from Hacen
dados Havana Cuban rail and terminal charges at destination
are added to respondent s ocean rate to Hacendados

The domestic railroad freight rates from the rice shipping
points to the nearest of the Gulf ports are in all cases less than
the freight rates from such shipping points to Belle Chasse and
even when the switching handling and wharfage charges are

added to the railroad rates the total in all cases is less than the
total to Belle Chasse Respondent in an effortto attract business
and especially shipments of rice originating in the rice growing
territory established in November 1947 special proportional ocean

freight rates between Belle Chasse and Hacendados to equalize
domestic rail and ocean combinations of rates on traffic moving
through competing ports including the complainant ports The

proportional rate practice of November 1947 was modified effec
tive March 19 1948 when respondent issued its PortEqualization
Circular Belle Chasse No 1 Respondent s practices under this
circular create the issues in this case

The circular states that respondent will reduce its rates from
Belle Chasse to Havana Hacendados to the extent necessary to

equalize the through rates and charges from points of origin to
Havana Hacendados via other United States ports of exporta
tion on the Atlantic and Gulf coasts under conditions summarized
as follows a equalization is based on common carrier rail

charges including terminal charges b and c describe the
traffic to be affected d equalization is based only on ports
from which bona fide service is offered to Havana e no equali
zation shall reduce the local port to port rate including surcharge
by more than 25 percent f when rail rates and charges from

point of origin to shipside at port of exportation on which the

equalization will be based are 12 per 100 pounds or less the
amount to be used as rail rates and charges in determining the

equalization shall be 12 subject to e above provided that

paragraph f does not apply to ports of export on the Mississippi
River or to ports within 50 miles of New Orleans

The equalization circular thus provides for the reducing of

Seatrain s ocean freight rate so that its reduced ocean rate plus
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the rail rate from point of origin to Belle Chasse shall equal the

combination of railroad rate and ocean carriers rate via the com

peting route subject to the 12f and 25 percent limits as stated

To take an example the railroad rate and terminal charges from

a typical mill shipping point in Texas to Belle Chasse are 3120

per 100 pounds From the same shipping point to a Texas port
they are 20451 per 100 pounds Thus under the circular re l

spondent reduces its ocean freight rate by the difference of 10 75

per 100 pounds so as to offer the shipper at the point of origin
a through rate via Belle Chasse exactly equal to the through rate

which he has via the Texas port The foregoing example applies
to shipments arising at mills outside of the complainant ports
but as pointed out there are in Houston and other Gulf ports
rice mills where shipments originate The domestic charges to

get such shipments from the local mill to shipside are substantially
less because a domestic rail haul is not needed In the case of

Houston for instance the local switching handling and wharfage
charges to shipside assuming a 50 ton load in ea3h rail car

amount to 6 83 per 100 pounds These charges are less than

12 per 100 pounds and therefore bring into play paragraph f

of the circular under which the equalization is based on a dif

ferential of 12 per 100 pounds rather than the actual figure of

less than 12 Respondent therefore takes the rail rate from

Houston to Belle Chasse of 3120 per 100 pounds and deducts

from this 12 which makes an equalization allowance of 19 20

per 100 pounds which respondent deducts from its ocean rate

In such case the reduction in the ocean rate does not make a full

equalization of the rate through the Texas port but only partially
equalizes it

The complaint is made that respondent s rate equalization prac
tice prevents complainant Gulf ports from handling not only the

tonnage originating and produced locally in those ports but also

tonnage originating at interior points which are naturally tribu

tary to the Gulf ports
Respondent s answer admits the material facts of the com

plaint but denies that respondent s equalization practice deprives
the Gulf ports of the tonnage produced locally or produced at

interior tributary points of Texas and Louisiana or elsewhere

mentioned in the equalization circular Answer Article 6 and

denies that the practice causes diversion of this tonnage to Belle

Chasse Answer Article 8 At the oral argument however

respondent s counsel stated that for the purpose of the motion

to dismiss no issues of fact were involved between the partief
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and that all questions for decision were matters of law Respon
dent s position is therefore somewhat unusual We shall first

consider the motion to dismiss on the basis of the allegations in

the complaint
Complainants charge
1 The equalization rates give an undue preference and ad

vantage to Belle Chasse over the Gulf ports in violation of section

16 1 of the Shipping Act 1916 and unjustly discriminate
between Belle Chasse and the Gulf ports in violation of section

17 1 thereof

2 The equalization rates constitute an unjust or unfair device

or means to permit persons to obtain transportation at less than

regular rates in violation of section 16 2 of the Act

3 The equalization rates constitute unjust or unreasonable

regulations or practices connected with the receiving handling

storing or delivering of property in violation of section 17 2

of the Act

Complainants point to the large investment in their harbor

facilities the differentials in rail rates under Belle Chasse which

secure to them the handling of tonnage from their ports and

certain tributary territory and the threat that Lykes Bros

which alone maintains regular sailings to Cuba from their ports
may be forced to curtail service if tonnage diminishes Com

plainants also point to the provisions of section 8 of the Merchant

Marine Act 1920 wherein Congress has made it the duty of our

predecessors to make investigations with the object of promoting
and encouraging the various ports of the United States Com

plainants point to certain reports of our predecessors to be

considered more in detail hereinafter wherein we have expressed
disapproval of attempts of carriers by artificial means to control

the flow of traffic not naturally tributary to their lines

Taking up the specific charges of complainants in reverse order

we have no difficulty in holding in respect to charge 3 that

respondent s equalization practice is not a regulation or practice
connected with the receiving handling storing or delivering of

property within the meaning of section 17 2 of the Act The

rates under the circular to be sure include charges for servi es

at the receiving and at the delivering end of the voyage as is

true generally of freight rates of water carriers If we were to

say that such inc dental element in the rates gave us full jurisdic
tion to enforce reasonable rates for carriers in foreign commerce

we should be disregarding the difference of our authority over

such carrier under sections 16 and 17 of the Act from our juris
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diction over certain offshore carriers in interstate commerce
where under section 18 of the Act as amended we are authorized
to enforce reasonable rates The cases of California v United
States 320 US 577 and American Union Transport Company
v United States 327 US 427 do not support complainants
position

In considering complainants charge 2 we do not find that
the equalization rates are not regular rates or that they are
an unjust or unfair device or means within the meaning of
section 162 of the Act Complainants argue that respondents
local rate from Belle Chasse to Havana is its only regular rate
and consequently that the equalization rate is not regular But
we believe the term regular rate in section 162 is synony
mous with rate which would otherwise be applicable inJhe
first paragraph of section 16 and means any rate duly estab
lished and published or determined by a specific method published
in the tariff In our opinion a proportional rate or equalization
rate is just as regular as a local rate each being applicable
to a separate type of traffic and inapplicable to any other type
Our predecessors as well as the Interstate Commerce Commission
and the courts have frequently recognized proportional and equali
zation rates as regular rates always different and lower than
local rates In Texas Pacific Railway Co v United States 289
US 627 the court referring to Texas Pacific Railway Co v
Interstate Commerce Commission 162 US 197 said at page 637

Since that decision it has been recognized that export and import ship
ments although not made on through bills might lawfully be transported
at rates below those charged for domestic traffic between the same points

In Intercoastal Rate Structure 2 U S M C 285 at page 304
our predecessors said

Proportional rates have existed with approval in railroad and water trans
portation for many years

In this case respondent having filed its equalization circular
is bound to apply the equalized rate on traffic originating at points
mentioned and may not on such through traffic apply the local
rate The equalized rate is the only regular rate that may be
charged in such case

Moreover the equalization practice of respondent does not come
within the meaning of other unjust or unfair device or means

described in section 16 2 of the Act which defines criminal
offenses We quote from section 16

That it shall be unlawful
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Second To allow any person to obtain transportation for property at less

than the regular rates or charges then established and enforced on the line

of such carrier by means of false billing false classification false weighing
false report of weight or by any other unjust or unfair device or means

Unfair device or means coming at the end of a list of dis

honest practices such as false billing etc must be construed as

limited to practices of the same general class as those specifically
mentioned This is the rule of ejusdem geileris In construing
section 10 3 of the Interstate Commerce Act the Circuit Court

of the 8th Circuit in Armour Packing Co v United States 153

Fed 1 explained the words other device saying page 16

The gist of the shipper s offense under paragraph 3 of section 10 as

amended by the Act of 1889 is the fraud of obtaining transportation at a

rate less than the established rate by false billing false classification false

weighing false representation of the contents of the package or false report
of weight or by any other device Under the familiar maxim noscitur a

sociis the device of this paragraph is a device of the same character as

the false representations with which it is associated a deceptive or fraudulent
device Davis v United States 104 Fed 136 Obtaining transportation at

a rate less than the regular published rate without committing any fraud
or making any false representation to secure it is not unlawful under this
act of 1889 And an averment of the fraudulent device by which the trans

portation is secured is indispensable to an indictment founded upon that
act because the fraudulent device is the substance of the offense

Finally coming to complainant s charge 1 it is said that the

equalization rate practice gives undue preference and advantage
to Belle Chasse as against the Gulf ports and creates unjust dis

crimination between them Complainant points out that respon
dent when formerly operating from Texas City to Cuba estab

lished equalization rates on traffic originating in Beaumont which

absorbed the local rail charges between Beaumont and Texas City
and effectively drew traffic away from Beaumont Respondent
was then a member of a conference and operated under a con

ference agreement which authorized such action On complaint
of the Port of Beaumont our predecessors found that respondent s

equalization practice subjected Beaumont to undue predudice and

disadvantage in violation of section 16 1 of the Act Port Com

mission of Beaumont v Seatrain Lines Inc 2 U S M C 500

and said at page 504

However a port and its transportation services are indissolubly linked
together are interdependent and a practice harmful to one injures the
other Therefore the diversion of traffic from the port and the consequent
crippling of essential carrier services there constitute undue prejudice and

unjust discrimination against the port We take judicial notice
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of the recent abandonment and curtailment of essential water carrier ser

vices which is accounted for in no small degree by indiscriminate rate

cutting through absorptions and otherwise Traffic raiding through un

sound methods of rate making should be a thing of the past

In the Beaumont case our predecessors quoted with approval
from the reportin City of Mobile et al v Baltimore Insular Line

Inc et al supra at page 486 as follows

To permit continuation of unrestricted solicitation by carriers for busines

through condonation of a practice whereby unfavorable inland rates arE

overcome would wholly ignore the right of a port to traffic to which it ma

be entitled by reason of its geographical location Such right appears funda

mental under statutes designed to establish and maintain ports Under sec

tion 8 of the Merchant Marine Act 1920 we are required to recognizE
territorial regions and zones tributary to ports and should there exist rate

to seaboard which among other things do not recognize the natural directior

of the flow of traffic recommendations may be made to the lnterstate Com

merce Commission for such action as it deems necessary The contentior

has been made that section 8 has no relation to rate regulatory provision
of the Shipping Act 1916 But to wholly ignore specific policies of Congres
would be unwarranted

And from Cont1 act Routing Restrictions 2 U S M C 200 a1

226 quoted the following

We do not look with favor upon the attempt of carriers by artificial mean

to control the flow of traffic not naturally tributary to their lines

In Baltimore Insular Line supra respondent was engaged iI

interstate commerce and was therefore subject to section 18 0

the Act and in Beaumont v Seatrain Lines Inc supra respon
dent s action was taken pursuant to a conference agreement whicl

made respondent subject to section 15 of the Act Yet in both case

our predecessors held that there was undue preference and preju
dice to the complaining ports under section 16 of the Act becausl

of the effect of the carrier s equalization practices In this caSI

no interstate commerce or conference agreement is involved bu

insofar as it concerns traffic alleged to be drawn from complainan

ports and the area around them to which they claim to be en

titled by reason of their geographical location we find the saml

kind of undue prejudice to complainant ports In this case Beau

mont and the other ports are prejudiced to the advantage 0

Belle Chasse or New Orleans as in the earlier case Beaumon

was prejudiced to the advantage of Texas City
But respondent replies that it does not serve both Belle Chass

and the Gulf ports and therefore preference and prejudice unde

the Act are legally impossible Respondent argues that it is legall

impossible to accuse a carri rof discriminating between two port
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when it does not serve both of them and has no responsibility or

connection with the rates to or from one of them relying on

Texas and Pacific Ry Co v United States 289 U S 627

The Texas and Pacific case supra arose under section 3 1

of the Interstate Commerce Act which section 16 1 of the

Shipping Act 1916 closely parallels with certain important
laborations discussed hereinafter The Supreme Court said of

rail rates at page 650 of that case

A carrier or group of carriers must be the common source of the dis

rimination must effectively participate in both tates if an order for correc

ion of the disparity is to run against it or them

But here we have a different condition the prejudice is not cre

ted by the separate acts of independent carriers Here if equali
mtion exists the prejudice is created by the sole act of a single
arrier in this case the respondent Seatrain The prejudice is

he drawing away of traffic inherently and geographically belong

ng to the Gulf ports Furthermore Seatrain by a through route

stablished with the domestic rail carriers reaches into and serves

he Gulf ports and because of the through route may be held

espQnsible for the prejudice on the authority of St Louis and

W Ry Co v United States 245 U S 136 which also involved

ection 3 1 of the Interstate Commerce Act Respondent how

ver argues that the case last cited is inapplicable because Sea

rain neither has nor can obtain power to control the through

ate although the through route exists But this argument is not

onvincing since by its equalization practice Seatrain does in fact

letermine the through rate to Cuba

As stated section 16 1 of the Shipping Act 1916 is patterned
enerally after section 3 1 of the Interstate Commerce Act

Vhile both sections prohibit undue preference and prejudice in

ny r espect whatsoever section 16 1 contains the additional

nj unction that such unlawful acts shall not be done either alone

11 in conjunction with any other person directly or indir ectly
Emphasis supplied

Counsel for respondent argues in effect that the additional

rords are surplusage since the Supreme Court held in the

hreveport case Houston E fV T Ry Co v United States

1914 234 U S 342that section 3 1 of the Interstate Com

lerce Act reached discriminations of every kind to the full limit

f congressional power to regulate the rates on interstate and

Jreign commerce

However it must be remembered that the Shipping Act 1916

ras enacted subsequent to the Shrevepor t case and it cannot be
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assumed that Congress was unaware of such decision or that it

was indulging in mere tautology Plainly therefore section 16

1 was intended to have a broader sweep than section 3 1

If it be assumed that the alleged drawing away of traffic from

the Gulf ports is not directly due to the equalization plan in ques

tion with which assumption we cannot agree then certainly
it cannot be disputed that such diversion is due indirectly to re

spondent s method of proportional rates and absorption practices
In any event the fact of the drawing away of traffic is ad

mitted for the purpose of the motion to dismiss We find that a

drawing away of traffic from the Gulf ports results in undue

prejudice and is due to the individual act of respondent in estab

lishing its equalization practice Respondent s fault in this case

is analogous to the fault of the respondents in Chicago I and L

Ry Co v United States 270 U S 287 where the Court said

page 293

Whenever discrimination is in fact practiced an order to remove it may

issue and the order may extend to every carrier who participates in inflict

ing the injury

The Supreme Court in Texas and Pacific Ry Co v United

States supra page 652 in explaining the Chicago I and L Ry
Co case supra said p 652

The order of the Commission was held proper because each defendan1

railroad was solely responsible for the prejudice resultmg from its OW

refusal to maintain interchange arrangements with the electric line anc

for the preference of maintaining such arrangements with other carrier

in Michigan City each could without reference to the conduct of the othe1

correct the unjust discrimination which it individually practiced Emphasi
supplied

The sole responsibility of respondent for the condition unde

consideration is clear It can be corrected by the unilateral actio II

of respondent Furthermore neither Lykes Bros nor the lan

carriers can remove t e prejudice by their separate or joint ac

even if they so desire Any lowering or raising of their rates ever

if made for that or any other purpose would under respondent
circul r require an immediate change in Seatrain s ocean ratl

to continue the equalization and this of course would perpetuaiA
the prejudice and preference

Paraphrasing the language of the sentence of the Supreml
Court last quoted to meet the situation in this case it may b

said that Seatrain can without reference to the conduct of an

other person correct the unjust discrimination which it indivi

dually practices We conclude therefore that the complaint state

a cause of action and the motion to dismiss must be denied
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The question remains whether respondent s equalization cir

cular is in violation of sections 16 1 and 17 1 of the Act as

oharged in 1 above To approach this question we examine the

entire record including the denials contained in respondent s

answer that the equalization circular does in fact divert traffic

from complainant ports and from territory naturally tributary
thereto As has been observed the equalization circular includes

the 12 limit already described which gives certain protection
to complainant ports and the territory closely surrounding them

and as to such ports and territory the circular effects partial
rather than total equalization Thus respondent s equalization
practice differs from the practice in Beaumont v Seatrain Lines

Inc supra already discussed where no protection was given to

traffic originating at the complainant ports The record in this

case shows to some degree the effect of respondent s present
equalization circular and includes an analysis of rice shipments
carried from Belle Chasse for the eight month period from

November 1 1947 to June 30 1948 This period covered one

month of operation prior to equalization and seven months of

operation under the equalization circulars of November 26 1947

and March 19 1948 During this period however there were

several months when no rice whatever was carried due to the

seasonal nature of the trade From this breakdown the following

appears

Rice carried from Belle Chasse to Hacendados

November 1 to November 26 1947 without equalization
Carloads

From five complainant ports 15

From other Texas and Louisiana territories except New Orleans 79

From New Orleans 20

November 26 1947 to December 31 1947 with equalization
From five complainant ports 29

From other Texas and Louisiana territories except New Orleans 67

From New Orleans 9

January 1 1948 to June 30 1948

From five complainant ports 7

From other rexas and Louisiana territories except New Orleans 30

From New Orleans 10

266

It thus appears that some rice moved from complainant ports
to Hacendados even without equalization during the 26 days
before the first circular became effective and this was increased
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during the 35 days thereafter A similar detailed analysis of ShiP I
I

ments of other commodities from Belle Chasse is lacking nor I
does there appear to be a statement of comparative figures from i
complainant ports broken down into relevant periods for compara
tive analysis

The examiner in view of his other findings was not required
to make an analysis and report as to whether respondent s presen1
circular did in fact draw traffic from complainant ports and the

territory adjacent to them so as to prejudice unreasonably or

discr minate unjustly against those ports nor did the examiner

make any finding as to what were the limits of the adjacen1
territory which could be considered as naturally and geogra
phically tributary to complainant ports The record seems to us

not adequate to make a determination on these issues which we

now deem material to a decision on the validity of respondent s

equalization circular

Summing up we find 1 That respondents equalization prac
tice is not a regulation or practice connected with the receiving
handling storing or delivering of property within the meanin1
of section 17 2 of the Shipping Act 1916 2 that the equaliza
tion rates in question are regular rates and do not constitute

an unjust or unfair device or means to obtain transportation at
less than regular rates in violation of section 16 2 of said Act
3 that upon the facts admitted by respondent for the purpose

of the motion to dismiss the complaint states a cause of action
and the motion Slhould be denied and 4 that the record herein
is not adequate to make a determination on the issues under sec

tions 16 1 and 17 1 of the Shipping Act 1916 and should
be remanded to the examiner for further hearing and report on

such issues

The case is so remanded

Sgd A J WILLIAMS

Secretary
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No 692

Los ANGELES TRAFFIC MANAGERS CONFERENCE INC

v

SOUTHERN CALIFORNIA CARLOADING TARIFF BUREAU ET AL

Submitted Febuay 7 1951 Decided Ma ch 9 1951

ollection of both carloading and handling charges on cargo handled in
continuous movement not unlawful

ollection of separate handling charges by respondent common carriers
for transportation of freight from southern California terminals to

world ports not unlawful whether or not those respondents also transport
like freight from United States Atlantic and Gulf ports to common

world ports without collection of separate handling charges

W E Maley and T W B1 endes for complainant
Ira S Lillick Joseph J Geary John C McHose and Allan E

harles for Southern California Carloading Tariff Bureau Master

ontracting Stevedores Association of Southern California Pacific
Westbound Conference Pacific Indonesian Conference formerly
acific Netherlands East Indies Conference Pacific Straits Con

ference Kerr Steamship Company Inc Funch Edye Co Inc
orton Lilly Co Transpacific Transportation Company W H

Wickersham Co and Transmarine Navigation Corporation
espondents

Chalmers G G aharn and Leona1l G Jarnes for Capca Freight
onference Pacific Coast Australasian Tariff Bureau Pacific

oastCaribbean Sea Ports Conference Pacific Coast European
onference Pacific Coast Panama Canal Freight Conference
acific Coast River Plate Brazil Conference Pacific West Coast
f South America Conference Balfour Guthrie Co Cosmo
olitan Shipping Company Fred Olsen Line Ltd Furness

N ithy Company Ltd General Steamship Corporation Ltd
race Line Inc Interocean Steamship Corporation H S Lear
alen Skaugen Line Rederi A B Jamaica Rederi A B Pulp

md DiS A S Eikland Salamis A S respondents
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W G Holland for California Arizona Cotton Association B C
Neill for California Fruit Growers Exchange K L VO fe and
W G Q Batn for Los Angeles Chamber of Commerce L E
Osborne for California Manufacturers Association L A Bey for
William Volker Company of Los Angeles Inc T R Stetson
Edwin A McDonald Jr and Omar L Crook for Pacific Coast
Borax Company H A Leatarrt and Martin A Meyer Jr for
American Potash Chemical Corp Eugene A Read for Oakland
Chamber of Commerce James A Keller and W S Mayock for
California Portland Cement Company Monolith Portland Cement

Company Southwestern Portland Cement Company Pacific
Portland Cement Company and Santa Cruz Portland Cement
Company Ea1 le J Shaw for Chilean Nitrate Sales Corporation
and S A Moore and John Bosche for Permanente Cement Com
pany interveners

C S Connolly for Interstate Terminal s and Charles A Bland
for City of Long Beach California

REPORT OF THE BOARD

By THE BOARD

Complainant an association of industrial shippers complains
that the practice at California ports of collecting a handling
charge on rail cargo serviced in continuous l movement in
addition to a carloading or unloading charge is an improper and
unreasonable practice in violation of sections 15 and 17 of the
Shipping Act 1916 It also complains that the imposition of
handling charges on cargo shipped for export from California
ports by ocean common carriers serving Atlantic and Gulf ports
as well as California ports whether in continuous movement
to or from rail cars or otherwise is unjustly discriminatory and
unduly and unreasonably prejudicial to California shippers and
ports and unduly preferential to Atlantic and Gulf shippers and
ports since no similar handling charge is collected at the latter

ports The alleged discrimination is said to violate sections 15
16 and 17 of the Shipping Act 1916

1 There are three types of car service at Southern California ports described as follows in
the Boards Report No 651 Carloading at Southern California Ports 3 F M B 261 262

As has been pointed out in the prior reports the term car service means the loading or

unloading of railroad cars on steamship piers There are three ways of accomplishing the car

service for unloading indirect car service which involves the use of a place of rest on the
pier at which the commodity is deposited pending further movement which may be indefinitely
deferred direct servi e which is the unloading of open top cars immediately under ship s

tackle and continuous car service which involves the substantially continuous movement of

the commodity directly from the car to the ship s tackle
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Originally the complaint named as respondents master s eve

dore contractors and ocean common carrier lines and conferences

serving the entire Pacific coast but by amendment certain

respondents not serving southern California ports were dropped
and the evidence was confined to outbound traffic moving over

Los Angeles and Long Beach ocean terminals Various parties
intervened in support of the complaint but of these only Pacific

Coast Borax Company American Potash Chemical Company
and certain cement manufacturers offered any supporting evi

dence

The examiner recommended findings by the Board 1 that

the collection of separate handling charges on cargo in con

tinuous movement in addition to carloading or unloading

charges is not a duplicating or overlapping charge and is not

unlawful excepting as in conflict with the examiner s second

finding and 2 that the collection of separate handling charges
on cargo shipped from southern California ocean terminals to

world ports by ocean common carrier respondents transporting
like cargo from Atlantic or Gulf terminals to the same world

ports without collecting there separate handling charges is

unduly prejudicial to southern California shippers and traffic

and unduly preferential to Atlantic and Gulf shippers and traffic

in violation of section 16 of the Shipping Act 1916

We agree with the examiner s first recommended finding but

disagree with his second recommended finding
The following descriptions and definitions of the terms ihan

dling and handling charges are taken from Pacific coast

conference tariffs and are generally representative
Rule 10 Eighth Revised Page No 27 Pacific Westbound

Conference Local Tariff No I V

a The carrier its agent or stevedore shall perform at

the expense of the consignor or consignee the handling ser

vice at all Pacific coast ports at rates hereinafter provided
1 On terminal direct from place where unloaded from rail

road car or other vehicle to ship s tackle

2 From place of rest on terminal barge or lighter to ship s

tackle including ordinary breaking down and trucking
Item No 13 Second Revised Page No 11 Pacific West Coast

of South America Conference Freight Tariff No 13

a Definition The services performed in moving or con

veying cargo including ordinary breaking down sorting and

trucking 1 from place where unloaded from railroad car
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truck or other vehicle on the terminal to ship s tackle or 2

from place of rest on terminal barge or lighter to ship s tackle

shall be known as handling and the charges therefor shall

be known as handling charges
The tariffs show that the separate handling charge imposed

at southern California ports range in the neighborhood of 85if
per ton on the commodities mentioned in the evidence but the

charge is not uniform nor does it apply to all trades For example
Pacific Coast European Conference Pacific Coast River Plate

Brazil Conference and Pacific Vest Coast of South America

Conference impose handling charges on a commodity rate basis

generally higher than the flat charge of 80 per ton published
by Pacific Westbound Conference On the other hand carriers

in the Puerto Rican and Hawaiian Islands domestic trade impose
no handling charges their rates being applicable from point of

rest on the terminal rather than from ship s tackle

Complainants and interveners do not object to the payment
of charges for carloading or car unloading but complain that

where cargo moves from cars to ship s tackle in continuous

movement the imposition of a charge for handling is a dupli
cation and hence an unreasonable practice under section 17 of

the Act In other words the complaint raises the question
whether the collection of both the carloading or car unloading
charge and the handling charge in continuous movement con

stitutes a double charge against the shipper for a single service

or whether there is an overlapping of charges for services in

continuous movement The alleged double charge is said to be

an unreasonable practice on the ground that each charge should

be established on the basis of the cost of service Continuous

movement is said to involve only one operation and to cost less

than the two operations included in indirect movement and

from this it is argued that the handling charge in continuous

movement should be eliminated

Many of the same arguments with respect to cost were pre

sented to the Board in No 651 Carloading at Southern California
Ports supra note 1 and many of the same witnesses testified

in both cases The complaint in this case was filed before the

decision in that case wherein this Board held that there could

be no difference in the charges for carloading and car unloading
at southern California ports whethel performed in connection

with indirect service or witp continuous service We find

from the evidence in this case that whether the cargo hal1dling
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is performed in connection with indirect service or with

continuous service it is a separate and distinct service from

the loading or the unloading of the cars It follows that a separate
and distinct charge may be made for handling cargo in addition
to the charge for the car service The provisions contained in

Rule 10 Eighth Revised Page No 27 Pacific Westbound Con

ference Local Tariff No I V already quoted providing for the

imposition of the handling charge for movement across the dock

from place where unloaded from railroad car or other vehicle

to ship s tackle continuous movement as well as from place
of rest on terminal barge or lighter to ship s tackle indirect
movement insure the imposition of equal handling charges for

cargo whether in indirect movement or continuous move

ment just as the requirements of this Board in No 651 Car

loading at Southern California Ports supra require the imposi
tion of equal charges for car service regardless of the manner

of movement employed We hold that respondents practice of

making a separate charge for handling is therefore not improper
or unreasonable or a violation of section 17 of the Act

The history of the practice of collecting separate handling
charges by ocean carriers serving the Pacific coast is found in
Los Angeles By P1 oducts Co et al v Barber Steamship Lines

Inc et al 2 U S l1 C 106 Our predecessor the United States

Maritime Commission in that case considered the practice of

the ocean carrier to divide its total charges against shippers so

as to specify separately the charge for handling from railroad

cars or point of rest to ship s tackle and the charge for ocean

carriage from ship s tackle at loading port to destination The

practice was held then as vve hold now not o be unreasonable

or in violation of the second paragraph of section 17 of the Act

Our predecessor said page 114

Our conclusion is that the separate charges for handling cannot be con

demned as an unreasonable practice The right of rail carriers to make a

separate charge for terminal services incident to delivery has been recognized
by the Supreme Court I C C v Stickney 215 U S 98 and I C C v C B
and Q R R Co 186 U S 320 In view of the foregoing conclusion it follows

necessarily that the conference agreements in respect of said charges have
not been shown to be unreasonable or unfair

That decision was affirmed by the United States District Court
in Sun Maid Raisin Growers Asso v United States N D Cal

ifornia S D 33 Fed Supp 959 and by the Supreme Court

312 U S 667

Coming next to the charge of discrimination between Califor
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nia ports and shippers on the one hand and Atlantic and Gulf

ports and shippers on the other hand a further analysis must

be made Complainant made a very brief case before the exam

iner offering in evidence certain tariffs deemed typical and

certain bills of lading issued pursuant thereto from which the

fact appeared that the handling charge was made on certain

West coast cargo and that no handling charge was made on

similar cargo moving from Atlantic and Gulf ports to the same

foreign destinations A general charge was made that the ocean

carriers serving both California and Atlantic ports were guilty
of discrimination and prej udice against the California ports
and shippers but no evidence was given by complainant of spe

cific case At the conclusion of complainant s case and before

interveners testimony was heard respondents moved that the

entire proceeding be dismissed for lack of proof Under our Rules

of Procedure the examiner could not rule on this motion and

thereupon intervening shippers offered testimony However the

examiner recommended denial of the motion in his report and

we agree with such recommendation

Intervener American Potash Chemical Corporation showed

that it produced salt cake soda ash potash and borax at Trona

California about 200 miles inland from Los Angeles and that

about 25 per cent of its total product was exported through
southern California terminals This intervener showed it faced

competition from producers along the Gulf coast such as potash
producers at Carlsbad N M exporting from Galveston and

Houston and soda ash producers at Corpus Christi Tex and

Baton Rouge La the former being a port on the Gulf and the

latter being about 0 miles by rail from New Orleans The cement

interveners showed that their plants were located at various

points in southern California between 60 and 140 miles from Los

Angeles They showed that a substantial part of their product
was sold for export and that they were in competition with cement

plants located on the Atlantic and Gulf coasts some actually
at seaboard at New Orleans La Norfolk Va and Mobile Ala

and others on the Hudson River within 100 miles of New York

harbor The third intervener Pacific Coast Borax Company
offered evidence to show that a very substantial tonnage of crude

borate borax and boric acid originated at its mines 135 miles

inland from Los Angeles and was shipped by rail or truck to

Los Angeles and Long Beach for export to foreign countries

This intervener was unable to show that it faced any competition
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from producers shipping from Atlantic or Gulf ports No evi

dence was offered of any competitive situation as between ship

pers of the same commodity in various trades out of California

ports so as to require identical handling charges for all such
trades

The charge of discrimination and prejudice can only apply to

such of respondent ocean carriers operating from both California

and Atlantic or Gulf ports to the same foreign destinations for

only in such cases is the carrier the common source of the alleged
iscrimination Texas and Pacific Ry Co v United States 289

U S 627 at 650

Intervener American Potash and Chemical Corporation showed

a drop in the volume of its products exported from 1939 to 1949

but the evidence was lacking in proof that the drop was due to

the handling charge On the contrary this intervener admitted

that prior to 1941 it had the benefit of more favorable ocean rates

than East coast competitors which benefit had since been elim

inated The record also showed that the rail rate on soda ash

from intervener s competitor s plant at Baton Rouge to shipside
at New Orleans w s at the time of the hearing 3 27 per ton

whereas the rill rate from intervener s plant at Trona to the

Los Angeles dock on soda ash was 5 per ton a differential of

173 per ton in favor of the Gulf exporter which might account

for intervener s unfavorable position in the export trade More

over as to potash the same intervener disclosed that recently

potash exports were practically nil due to the fact that at this

time there is a shortage of the potash supply in this country
and we in our efforts to take care of our domestic customers

have been unable to ship potash to any extent for export
The cement interveners pointed to tariffs from all three coasts

to Valparaiso Chile for example where the ocean freight rate

on cement was in each case 17 per ton and where the West

coast exporters paid the handling charge of 85 per ton in

addition but no specific cases Qf actual loss of business due to

this charge were reported They showed that their West coast

factories were at varying distances inland from Los Angeles
whereas many of the Atlantic and Gulf cement plants were at

seaboard within the port switching areas so that rail charges

operated unfavorably to California cement exporters Also as

already indicated ocean rates on cement to some foreign centers

were lower from Atlantic than Pacific ports quite regardless of

the handling charge i e to Panama City referred to below
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West coast cement interveners showed that their export business
was decreasing in 1949 below comparative figures in prior years
but failed to show whether or not the East coast or Gulf pro
ducers had suffered similar losses

Interveners could not say that the falling off in their California

exports was not due in some measure to the foregoing causes

nor to other causes having nothing to do with the handling
charge including the drop in export demand due to lack of

dollar credits abroad devaluation of foreign currency bartering
arrangements between nations and other international condi

tions developing as the aftermath of the war

To support the charge of unjust discrimination and unrea

sonable prejudice there must of course be evidence of actual
loss of business due to the discriminatory rate situation General
statements as to the possibility of damage are not sufficient

In Port of Philadelphia Ocean Traffic Bureau v The Export
Steamship Corp 1 V S S B B 538 our predecessors said page
541

It is well settled that the existence of unjust discrimination and undue
ptejtidlc and preference il a question of fact which must be clearly demon

strateciby substantial proof As a general rule there must be a definite show

ing that the difference in rates complained of is undue and unjust in that it

actually operates to the real disadvantage of the complainant In order to do
this it is essential to reveal the specific effect of the rates on the flow of the
traffic concerned and on the marketing of the commodities involved and to

disclose an existing and effective competitive relation between the prejudiced
and preferred shipper localities or commodities Furthermore a pertinent in

quiry is whether the alleged prejudice is the proximate cause of the disad

vantage Manifestly the general representations made by witnesses for

complainant do not afford convincing proof of the alleged disadvantages under

which they and other interests at Philadelphia operate or that the rate situ

ation is solely responsible therefor It may be that their conclusions are

lased on specific facts bearing upon the question of discrimination and

prejudice but the Department cannot accept such conclusions without an

examination of the underlying facts upon which they are based which facts

are not of record in this proceeding

We do not feel that there is satisfactory proof in this case

that there has been loss or damage or prejudice to interveners

resulting from the collection of the handling charge at southern

California ports The alleged drop in interveners export business

may be general to all exporters or may have resulted from anyone
or more factors already mentioned which may have permitted
Atlantic and Gulf coast competitors to quote a lower delivered

price than interveners

But regardless of the lack of satisfactory proof of discrim
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ination the complaint must fail for a more fundamental reason

The examiner s finding of discrimination was based on the theory
that the carrier made a charge for handling on the West coast

and performed the same service without charge on the Atlantic

and Gulf coasts We think that an analysis and comparison of

West coast with East and Gulf coast tariffs and their practical
application shows that jn both cases a charge for the service was

made as appears from the following examples which are typical
Pacific Coast Panama Canal Freight Conference Freight

Tariff No 3 issued May 10 1948 provides Item 17 D

original page No 11

All bills of lading shall be claused as follows

Any provision herein to the contrary notwithstanding goods may be re

ceived and or delivered by carrier at ship s tackle and receipt and delivery
beyond ship s tackle shall be entirely at the option of the carrier and solely at

the expense of the shipper or consignee

Item 13 sixth revised page No 9 provides
Handling ChaTges at Pacific Coast Loading Ports

A Dejinition The services performed in moving 6r conveying cargo

including ordinary breaking down sorting and trucking 1 from place
where unloaded from railroad car truck or other vehicle on the terminal
direct to ship s tackle or 2 from place of rest on terminal barge or lighter
to ship s tackle shall be known as handling and the charges therefor shall
be known as IIhandling charges

Schedule of Handling Charges
Cement per ton 0 85

Freight rate to Panama Second revised page No 18

Cement 11

On the other hand Atlantic Gulf Panama Canal Zone Colon
Panama City Conference Freight Tariff No P 2 effective

June 21 1948 Item 2 b original page No 3 provides
Rates published herein and as may be amended or superseded by the Con

ference apply from shipside Atlantic and or Gulf ports of the United States
of America as served by participating carriers to ports of destination

Freight rate to Panama Original page No 9

Cement 9

From this particular comparison it appears that the ocean rate
from Atlantic and Gulf ports to Panama is 9 whereas the ocean

rate from California ports to the same destination is 11 plus
handling charge In a number of other cases the ocean rate to
a common destination on cement was identical from the Atlantic
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and Gulf ports and from the California ports except for the

handling charge
The Atlantic and Gulf tariffs apparently do not define the term

shipside but from the record it is clear that the term is not

equivalent to ship s tackle in California ports As a practical
matter on the East coast and Gulf the shipper is not billed

separately for a handling charge to move cargo from point of

rest on dock to ship s tackle whereas on the West coast this is

expressly provided for in the tariff and included as a separate

charge against the shipper
In Far East Conference Tariff No 19 effective June 15 1948

page 68 specifying rates from Atlantic and Gulf ports of the

United States to the Far East the following language is con

tained

11II

All rates shown herein apply from and to ship s tackle Tolls wharfage
lighterage and cost of landing and all other expenses beyond ship s tackle

are for account of owner shipper or consignee of the cargo

Cargo delivered to vessel s loading berth alongside or on wharf shall be as

sessed the rate in effect at time of such delivery

This tariff provision is not altogether clear Perhaps the second

sentence applies only at destination and perhaps the third sen

tence is a limitation on the broad statement in the first sentence

On the other hand a different interpretation might make an

opening so as to permit a carrier to make a sepal ate handling

charge under this East coast tariff as is expressly provided under

the West coast tariffs already referred to However this tariff

does not provide for any separate handling charge and all the

testimony in the case is to the effect that under all East coast

lnd Gulf tariffs including this one no handling charge is im

posed Thus by the application of this tariff as well as the other

Atlantic coast and Gulf tariffs above mentioned the shipper
does not pay a separate handling charge on the East coast and

this is the gravamen of the charge of discrimination made by

the West coast shippers in this case

It is clear that the duty of the ocean common carrier in trans

porting cargo of the description considered in this case such as

borax potash soda ash and cement in bag or package lots is

to pick it up from some place on the dock where the shipper
places it and move it to the ship s tackle load it on board and

carry it to destination The carrier is entitled to charge for this

entire service Whether he divides the charge into two items as

on the West coast or includes total service in a single charge
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as on the Atlantic coast the remuneration is for the total

service which the carrier is bound to give
In Sun Maid Raisin Growers Ass n et al v United States

supra the court said page 961

It is well established and is conceded that the duty of moving freight from

the place of delivery on the dock to the ship s tackle and thence to a place
on the dock at the port of delivery is a part of the duty of the carrier trans

porting the freight from port to port Puget Sound Stevedor ing Co v

Tax Commission of the State of Washington 302 U S 90 and in the absence

of a special handling charge the freight rate would cover this duty That is
to say the freight rate would cover the stevedoring charge

In J G Boswell Company et al v American Hawaiian Steam

ship Company et al 2 U S M C 95 the Maritime Commission

said at page 101

It is well settled that a carrier is entitled to compensation for any trans

portation service rendered and the fact that all parties were advantaged by
the receipt and delivery of general cargo at place of rest instead of at ship s

tackle could not operate to prohibit the carriers from charging for the service

actually rendered in performi g the handling beyond ship s tackle when as

here it is not shown that the published tackle to tackle rates included any

compensation for that servicedr were in excess of fair and reasonable rates

for t e tackle to tackle service actually rendered by the carriers

It follows that the total freight rate from California ports to

destination is the ocean rate as quoted plus the handling charge
as quoted the latter being a factor in the total combination

charge On the East coast and Gulf the total rate for performing
the carrier s total obligation is included in a single charge In

order to determine whether or not discrimination exists there

must be a comparison of like charges and like services In this

case it appears that the failure to charge sepatately for handling
on the East coast and Gulf when compared with the making of

a separate charge on the West coast is not a comparison of like

with like for on the ast coast and Gulf the ocean rate includes

handling across the dock whereas on the West coast the ocean

rate excludes handling On the East coast and Gulf the handling
charge is an unspecified part of the total 011 the West coast it

is specified
It is true that the evidence shows that in some cases the totai

rate to destination from a California port is greater than the

total rate to the same destination from a Atlantic or Gulf port
and the basic complaint of complainant and interveners may
remain ie that the total ocean rate from California is greater
than the total rate from Atlantic and Gulf coasts But this
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difference does not constitute an unreasonable discrimination

for as said in Intercoastal Cancellations and Restrictions supra
page 401

Similarity of transportation conditions is a necessary element of undue

preference and prejudice

In Eastbound Intercoastal LU1nber 1 U S M C 608 our prede
cessors stated at page 620

the Commission has no authority to reduce a rate primarily to

protect an industry from foreign or domestic competition Atchison T S
F Ry Co v Interstate Commerce Commission 190 Fed 591 This decision
is a reflection of the basic rule xpressed by the Supreme Court of the United
States in Interstate Commerce Commission v Diffenbaugh 222 U S 42 46
that The law does notattempt to equalize fortune opportunities or abilities
of competitors

No showing has been made in this case that the general con

ditions of transportation from Atlantic and Gulf ports to foreign
destinations are so similar to conditions on the West coast as to
make any difference in overall rates an unjust discrimination

We therefore hold that the separate handling charges col

lected on the West coast by ocean carriers serving also the
Atlantic and Gulf coasts are not unjustly discriminatory or

unreasonably prejudicial to California shippers and ports in
violation of any of the sections of the Shipping Act 1916

FINDINGS

1 The collection of both an unloading charge and a handling
charge on cargo exported from southern California ports handled
in continuous movement from rail car is not shown to be an

improper and unreasonable practice in violation of sections 15
or 17 of the Shipping Act 1916 or otherwise unlawful

2 The collection of a separate handling charge at southern
California terminals in connection with the transportation of

cargo from southern California terminals to world ports by
common carrier respondents transporting like cargoes from
United States Atlantic and Gulf ports without separate handling
c4arge to the same world destinations is not a practice unduly
prejudicial to southern California shippers is not unduly pref
erential to Atlantic or Gulf shippers and does not constitute

unjust discrimination in violation of sections 15 and 17 of the

Shipping Act 1916 it appearing that the common carriers per
form identical service for compensation for the shippers on both

coasts with respect to the handling of cargo at the respective
terminals

An order dismissing the complaint will be entered
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No 675

THE PORT COMMISSION OF THE CITY OF BEAUMONT ET AL

v

SEATRAIN LINES INC

Submitted March 19 1951 Decided Ap ril 10 1951

Respondent having discontinued operation of the service covered by the chal

lenged equalization practice the complaint is dismissed without preju

dice to the filing of another complaint in event of resumption by respon

dent of operation of such service and the use of the equalization practice

involved

Robert E Quirk and F G Robinson for complainants
Arthur L Winn J1 for respondent
C D Arnold for The Southwest Louisiana Traffic Bureau

Louis A Schwa1 tz for New Orleans Traffic and Transportation
Bureau and C B Waterman and Rene J Mittlebronn for Water

man Steamship Corporation interveners

SUPPLEMENTAL REPORT OF THE BOARD

By THE BOARD

Subsequent to the decision in this case served January 11

1951 complainants filed their petition advising that Seatrain

Lines Inc during February or March 1950 discontinued the

operation of its vessels between Belle Chasse New Orleans La

and Hacendados Havana Cuba and has not resumed such

operation Complainants allege that if the complaint should be

assigned for further hearing by the examiner as directerl by the

Board s prior decision the parties would be dealing with a non

existent operation by Seatrain between Belle Chasse and Hacen

dados and with such facts as to the diversion of traffic etc that

existed prior to February or March 1950 Complainants conclude

that if such a hearing should be held under present conditions

it apparently would serve no practical purpose and that unless

and until Seatrain resumes operation between Belle Chasse and
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Hacendados under equalization rules and practices similar to

those herein assailed complainants will not be inj ured Com

plainants therefore pray that the proceeding be held in abey
ance until respondent resumes operations under equalization
rules and practices assailed by complainants as unlawful

Respondent opposes the petition and prays that the case should

either be set for hearing or that the complaint should be dis

missed

The complaint charged that respondent s equalization and

absorption practices from complainant ports and the territory

tributary thereto to Cuban destinations were unjust arid un

reasonable unjustly discriminatory and unduly prejudicial in

violation of sections 16 and 17 of the Shipping Act 1916 and

constituted an unjust and unfair device in violation of section

16 2 of the Act Complainants prayed for the entry of an order

direding respondent to cease and desist from the alleged viola

tions No reparation was demanded

We agree that since respondent has discontinued the carriage
of cargo by its vessels from Belle Chasse to Hacendados the

entry of an order granting the relief prayed for in the complaint
would now be an idle gesture It appears that the case has now

become moot If respondent should at a later date resume opera
tions in a manner believed by complainants to be unlawful com

plainants can readily institute a new proceeding Necessary testi

mony in support of complainants case may as conveniently be

taken in such new proceeding as in the present case The practice
of holding cases open for an indefinite period in the future to

consider possible future violations is not favored by the Board

Accordingly an order will be entered dismissing the proceed
ings without prej udice to the complainants to bring new pro

ceedings before the Board for appropriate relief in the event of

resumed operations of service by respondent with any equaliza
tion practice charged to be in violation of law

By the Board

Sgd A J WILLIAMS

Secretary
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At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 10th day of April A D 1951

No 675

THE PORT COMMISSION OF THE CITY OF BEAUMONT ET AL

v

SEATRAIN LINES INC

This case being at issue upon complaint and answer on file

and having been duly heard and submitted by the parties and

investigation of the matters and things involved having been

had and the Board on January 11 1951 having made and

entered of record a report stating its conclusions and decisions

thereon which report is hereby referred to and made a part
hereof in which the matters were remanded to the examiner

for further hearing and report and

Complainants having filed a petition requesting that the Board
withhold further action herein inasmuch as respondent has dis

continued operation of the service covered by the challenged
equalization practice and

The Board on April 10 1951 having considered said petition
and the answer thereto of respondent and having made and

entered of record a report stating its conclusions and decisions

thereon which report is hereby referred to and made a part
hereof

It is ordered That the complaint herein be and it is hereby
dismissed without prej udice to complainants to file another com

plaint in event of resumption by respondent of operation of such

service and the use of any equalization practice charged to be

in violation of law

By the Board

SEAL Sgd A J WILLIAMS

Secretary
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SPECIAL DOCKET No 237

OXENBERG BROS INC

v

UNITED STATES OF AMERICA WAR SHIPPING ADMINISTRATION
AND NORTHLAND TRANSPORTATION COMPANY AGENT

Uncontested case Decided April 17 1951

REPORT OF THE BOARD

By THE BOARD

This is a special docket proceeding arising under rule 20158
of the Rules of Procedure of this Board General Order No 41
Revised as the result of an application by respondents United

States of America War Shipping Administration and Northland

Transportation Company Agent as common carriers for author

ity to make voluntary payment of reparation resulting from the

collection of unreasonable freight charges The charges were

collected August 7 1946 and complaint was filed July 12 1948

within the statutory 2 year period The examiner found

That under bill of lading issued July 2 1946 by Northland Transportation
Company as agent for the United States of America acting by and through
the Administrator War Shipping Administration Astorian Fisheries Cor

poration consigned to complainant a shipment of 39 tierces of mild cured
salmon and 11 tierces of salted salmon weighing 46 450 pounds which
moved on respondents MS Sailo s Splice from Bethel Alaska to Seattle

Washington and
That at the time the shipment moved there was no southbound rate on

refrigerated fish published in Freight Tariff No 18 of Northland Transpor
tation Company U S M C No 5 and

That the rate of 60 per 2 000 pounds applicable on cold storage cargo

northbound was assessed in accordance with the tariff provision that north
bound rates would apply where there were no applicable southbound rates

and
That freight charges in the amount of 1 393 50 were collected from

complainant on August 7 1946 on the basis of the said rate of 60 per
2 000 pounds plus a surcharge of 16 percent or 222 96 in accordance with
said tariff plus advances of 34 83 plus wharfage of 29 73 totalling
1 68102 and
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That effective May 23 1947 by supplement No 4 to the said tariff it was

provided that on southbound shipments of refrigerated cargo there would
be an additional charge of 40 percent of the rate applicable to the particular
commodity and under such provision the rate on the said shipment would
have been 10 per 2 000 pounds plus 40 percent thereof or 325 15 plus
surcharge of 52 02 plus advances of 34 83 plus wharfage of 29 73 or

a total of 44173 and

That at the time of the shipment here involved the ordinary stowage
outhbound rate on fish from Bethel was 10 per 2 000 pounds plus sur

charge of 16 percent that from Nome Alaska north of Bethel the rate

was 10 per 2 000 pounds plus 40 percent if in cold storage plus surcharge
of 16 percent and that from the Bristol Bay area and Goodnews Bay south
of Bethel the rate was 25 cents per cubic foot 10 per 2 000 pounds plus
40 percent if in cold storage plus surcharge of 16 percent and

That the rate assessed the said shipment was unlawful to the extent it
exceeded 10 per 2 000 pounds plus 40 percent thereof and the applicable
surcharge that complainant paid the said charge and has been damaged
to the extent of the difference between the charges paid or 1 681 02 and
the charges which would have accrued at the rate of 10 per 2 000 pounds
plus the various applicable charges or 441 73 and that complainant is

entitled to reparation in the sum of 1 239 29

We fully agree with and adopt the examiner s findings The

rate originally charged by the carrier for this southbound ship
ment was the northbound rate on refrigerated cargo made

applicable to southbound shipments in accordance with the pub
lished tariff This rate varied so greatly from other southbound

rates for refrigerated transportation of fish from nearby points
as to be clearly unreasonable and therefore unlawful in viola

tion of section 18 of the Shipping Act 1916 as amended
The proceeding was instituted by the request for authority to

refund the alleged unreasonable portion of the charges prepared
and filed on behalf of the United States of America and War

i

Shipping Administration by Northland Transportation Company
Agent The application as filed carried the customary written

concurrence of complainant No individual liability was incurred

by Northland Transportation Company which acted as agent
only in connection with the shipment in question We have held
in Sigfried Olsen

d
b a Sig1 ied Olsen Shipping Company v War

Shipping Administration and Grace Line Inc 3 F M B 254 that
War Shipping Administration an agency of the United States
Government while operating merchant vessels as common car

riers is subject to the requirements of the Shipping Act 1916 as

amended Congress has expressly declared in favor of equal treat

ment as between Government owned and privately owned mer

chant vessels See Merchant Marine Act 1920 as amended section

19 4
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War Shipping Administration ceased to exist September 1

1946 by virtue of Public La 492 Seventy ninth Congress 60

Stat 501 which transferred all its functions powers and duties

to the United States Maritime Commission By Reorganization
Plan No 21 of 1950 these functions were again transferred to

the Secretary of Commerce and by him delegated to the Maritime

Administrator Under the circumstances the relief requested can

best be granted through administrative action

The chairman of this Board as Maritime Administrator will

give administrative direction for the payment of the reparation
found due in this decision fro appropriate funds and upon re

ceipt of advice that the necessary action has been taken an order

will be entered discontinuing the proceeding

Sgd A J WILLIAMS

Secretary
3 F M B
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No 705

WEST COAST LINE INC AND REDERIET OCEAN A S

v

GRACE LINE INC ET AL

Submitted April19 1951 Decided May 14 1951

Pooling agreements covering freighting operations of respondents Grace
Line Inc and Compania Sud Americana de Vapores in the United States
Atlantic Chile trade and freighting operations of the latter and respon
dent Gulf South American Steamship Co Inc in the GulfChile trade

not shown to be unjustly discriminatory or unfair as betw en com

plainants and respondents or to subject complainants to undue or un

reasonable prejudice or disadvantage or to operate to the detriment of
the commerce of the United States or to be in violation of the Shipping
Act 1916 as amended Complaint dismissed

John W Cross Alfred E Notarianni and Robe t B House
Jr for complainants

William Radner and Odell Kominers for Grace Line Inc and
Gulf South American Steamship Co Inc

Cletus Keating and David Dawson for Compania Sud Ameri
cana de Vapores

Samuel H Williams for Chamber of Commerce of Philadel

phia intervener

Paul D Page Jl and George F Galland for the Board

REPORT OF THE BOARD

BY THE BOARD

The complaint filed in this case by West Coast Line Inc and
Rederiet Ocean A S trading jointly as West Coast Line against
Grace Line Inc hereinafter called Grace Gulf South
American Steamship Co Inc hereinafter called Gulf South
American and Compania Sud Americana de Vapores here
inafter called HC S A V attacks two proposed pooling agree
ments No 7796 covering Atlantic coast Chile trade and No
7797 overing Gulf coast Chile trade both of which have been
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submitted to the Board for approval under section 15 of the

Shipping Act 1916 It is claimed that the operation of these

pooling agreements in combination with the import control sys

tem of the Government of Chile will permit the establishment
of a complete monopoly of the trades by the members of the two

pooling agreements and thus will be destructive of free com

merce detrimental to the commerce of the United States and

will be unjustly discriminatory and unfair to the complainants
whose joint service is the only other service in the trades and

will subject them to undue and unreasonable prejudice Com

plainants alleg that they have requested membership in the

two poCls but have been refused Accordingly complainants have

applied to this Board either to direct the modification of the

pooling agreements so as to permit complainants to participate
therein or in the alternative to disapprove the agreements for

the reasons stated

The exaniner recommended minor modifications of the agree
ments so that they will comply with section 20 of the Shipping
Act 1916 prohibiting disclosure of trade information Apart
from this the examiner found that the agreements and their

operation were not shown to be unjustly discriminatory and

unfair or detrimental to the commerce of the United States and

recommended that the complaint be dismissed Exceptions were

filed by the complainants and the case was submitted without

oral argument In general we agree with the examiner s recom

mendations

The complaint expressly avers that ordinary pooling agree

ments between shipping companies are not per se a violation of

the Shipping Act 1916 as amended but charges that they may

become unjustly discriminatory and unfair because of their

actual method of operation in combinat on with other factors

Here complainants point to the Chilean import license system as

the chief outside factor operating with the pooling agreements
which produces the alleged unjust discrimination and unfairness

In order to obtain the necessary background it is necessary

first to consider the provisions of the two pooling agreements
and then the origin operation and effect of the Chilean licensing
system

Agreement No 7796 as amended covers the freighting opera
tions of Grace and C S A V on all southbound cargo with speci
fied minor exceptions shipped from ports on the U S Atlantic

coast destined to Chile not including cargo destined to Bolivia
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and an all northbound capper metal anly fram Chile to U S
Atlantic parts Cargo shipped under lacal bills of lading anly is
cavered thereby excluding shipments originating in Canada 01

Eurape and transshipped at United States parts Likewise mail

passengers baggage including passengers automobiles are ex

pressly excluded Grace and C S A V each undertakes to main
tain a minimum af 25 sauthbaund sailings per annum spaced
nat mare than 25 days apart and to pravide sauthballnd capacity
averaged aver each period af 3 months adequate to accammadate
50 percent af the sauthbaund poal tannage carried by bath parties
during such periad They agree that each will maintain a mini
mum af 15 sailings narthbaund per annum spaced nat more than
30 days apart and that each will pravide narthbound capacity
similarly averaged to accammodate the partion af narthbaund

paal cargo affered to its line After deductian af a handling
charge af 9 per revenue taD an sauthbaund paal tannage and
a handling charge af 6 50 an narth baund paal tannage the
remainder af the grass freight earnings accruing an paal tannage
is to be paaled separately narthbound and sauthbound The sauth
baund pao l revenue is to be divided between Grace and C S A V
an the basis af 50 percent to each line The narthbaund paal
revenue is to be divided so that each line retains far itself the
percentage which carrespands to the percentage af narthbaund

poal tannage actually carried by it during each year but if either
line during any year fails to carry at least 30 percent of the
northbound paal tannage withaut any deficiency in the number
ofsailings 01 agreed capacity it will receive 30 percent af narth
bound paol earnings and the ather party will receive 70 percent
af such earnings In case af failure by either party to maintain

sailings 01 available capacity either narthbaund 01 sauthbaund
as required by the agreement the percentage af paal revenue

af such party is reduced in a specified manner The camputatians
and divisians af paal revenues are to be made beginning Navem
bel 1 1950 and the pools are to cantinue until December 31 1960
and thereafter from year to year subject to terminatian by either
party an 3 manths priar written natice befare the end af any
calendar year Pravisian is also made far the termination af the
agreement an 60 days natice if either the United States 01 Chile
should adapt any laws or regulations which treat ane party
differently fram the ather with respect to the rauting af cargo
and far ather reasans nat material to this praceeding

Agreement No 7797 is substantially similar to No 7796 ex
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cept that it covers the freighting operations of Gulf South

American and C S A V only on southbound cargo shipped from

points on the Gulf coast of the United States destined to ports
of Chile not including cargo destined to Bolivia Gulf South

American and C S A V each undertakes to maintain a minimum

of 10 sailings per annum spaced not more than 45 days apart
and to provide capacity averaged over a 6 month period ade

quate to aCGommodate the portion of p ol cargo constituting the

minimum guarantee 35 percent of the pool revenue A handling
charge of 8 per revenue ton is deducted from gross freights
and the balance of pool revenue is apportioned between the

parties on the basis of the pool revenue produced by each line

but if either of the parties during the yearly pool period fails

to produce at least 35 percent of the pool revenue without de

ficiency in number of sailings or cargo capacity such party is to

receive 35 percent of the pool revenue and the other party the

remaining 65 percent with specified modifications of percentage
division in case either party fails to maintain the agreed mini

mum sailings or capacity
Both agreements were submitted to the Federal Maritime

Board for approval on November 2 1950 and notice thereof was

published in the Federal Register but as yet they have not been

approved On November 15 1950 complainants wrote to each

of the parties to the two agreements requesting admission to

membership but as above stated admission was refused Com

plainants as well as respondents are members of all conference

agreements in the trades in question
Complainant West Coast Line Inc is a New Jersey corpora

tion organized in 1940 to engage in the steamship operation and

agency business By Agreement No 7578 filed with the United

States Maritime Commission on May 24 1946 and approved
June 20 1946 West Coast Line Inc and J Lauritzen a Danish

citizen organized a joint service between U S Atlantic and

Gulf ports and ports in Chile Peru Ecuador and the West coast

of Colombia under the name of West Coast Line Wessel Duval

Company Inc an American trading corporation owns 88

percent of the stock of West Coast Line Inc and had as ship
owner been in this trade since 1825 using the name West Coast

Line over the years In 1946 West Coast Line Inc acted as a

common carrier but since tha time has acted as agent in the

United States for J Lauritzen and more recently for Rederiet

Ocean AS the successor of J Lauritzen the other party to the
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joint service agreement No 7578 above mentioned West Coast

Line Inc claims to be a common carrier in said agreement No

7578 but whether at the present time in view of its reduced

activities it is still technically a common carrier so as to be

eligible for admission to any pooling agreements need not here

be decided since the complaint is brought both in the name of

West Coast Line Inc and of Rederiet Ocean A S and the latter

as owner and operator ot Danish flag ships is clearly a common

arrier by water within the definition of that term in the Ship
ping Act 1916

Rederiet Ocean A S a Danish corporation has been since

1946 supplying the ships for the joint service known as West

Coast Line and has been operating a fortnightly service in the

trade between U S Atlantic coast ports and the West coast of

South America and monthly between U S Gulf ports and the

West coast of South America While the first service is the suc

cessor to one of ancient origin the second service began only
in 1950

Grace an American flag subsidized carrier maintains a weekly
service with combination passenger and cargo ships from U S

North Atlantic ports to West coast of South America ports and

this service is supplemented by a fortnightly freighter service

Grace has been operating in this trade for about 100 years
Gulf South American an American flag carrier in which

Grace interests own a 50 percent share began operating in the
U S Gulf West coast of South America trade in 1946 Prior to
that time between 1918 and 1938 and between 1941 and 1946
Grace had operated 01 the route Gulf South American operates
with fortnightly sailings

C S A V is a Chilean corporation now maintaining a fort

nightly service between U S North Atlantic ports and Chilean
and other West coast of South America ports This service com

menced in 1920 but was suspended from 1932 until 1938 since

when it has operated continuously Some of C S A V vessels

proceed from Chile to United States Atlantic ports and thence

to Europe and returIl by the same route C S A V s Gulf service

was instituted in 1942 discontinued in 1945 and reestablished

in 1947 since which time it has been in continued operation In

1950 7 southbound sailings on this route were made

In the U S Atlantic West coast of South America trade there

have been two previous pooling agreements One No 5893 be

tween Grace Line Inc and West Coast Line was in effect from
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July 1 1937 to September 19 1940 It was then disapproved by
the Maritime Commission because on account of war conditions

the Danish flag carrier could no longer provide its agreed share

of the tonnage See Pooling Agreement No 5893 2 U S M C

372 The other agreement No 7340 between Grace Line Inc

and C S A V was approved January 23 1941 but pooling
payments thereunder were suspended during WorId War II and

have not been resumed Unlike Agreement No 7796 Agreements
Nos 5893 and 7340 covered the freighting operations of the

parties from U S Atlantic coast ports to Pacific ports of Colom

bia Ecuador Peru as well as Chile and like No 7796 they pro
vided for a division of revenue on a percentage basis At the

time that these two prior pools were in effect there were three

carriers in the trade so that in effect then as now one of the

three carriers was excluded from every pool
Since World War II the Chilean Government has become in

creasingly active in the support of Chilean flag merchant vessels

The country has an extended coast line and has declared that an

adequate national merchant marine is required for security both

in peace and war The commerce and industry of the country
have grown and many large firms which in former years were

directed by non Chileans have now passed into the control of

Chilean citizens The following extract from the Note of the

Chilean Ambassador to the State Department dated January
16 1951 urging the approval of the pooling agreement here

under consideration indicates the recent trend

Because of her extensive coastline the improvement and develop
ment of an adequate merchant marine making it possible to carry a sub

stantial part of her foreign trade is of vital importance to Chile
This importance is clearly evident in time of peace and of imperative

necessity in case of war since Chile must have assured means of transporta
tion for her exports and imports Her economy is such that she must be able
to convert by essential purchases the foreign exchange which will be made
available by the operation of an appropriate merchant marine

In February 1950 pursuant to this national policy the Chilean

Government adopted a new import permit system requiring im

porters to answer the following question
9 Ocean freight charges Specify if these will be contracted for on

Chilean vessels and if so whether they will be paid in Chilean or foreign
currency

In May 1950 by Circular No 37 issued by the Ministry of

Foreign Affairs to Chilean consuls abroad it was announced

the National Council of Foreign Trade has given instructions
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to its local Commissions to the effect that confirmations of import permits
shall bear a stamp in a visible place stating whether the merchandise in
question is to be shipped on Chilean vessels or on Foreign vessels

Consequently you may only visa shipping documents submitted to you

provided they comply with this requirement which should be indicated on

the respective Confirmation of Import Permit

At first two stamps were used on the import permits
Shipment National Vessels and Shipment Foreign Vessels

Thereafter in August 1950 the Chilean licensing system was

further implemented by Resolution No 281 providing as follows

The H Hon governing council agreed to authorize the Local Commission
to establish in their anticipated applications the requirements to shipping
cargo in national vessels up to the amount of fifty percent of the anticipated
freight from ports served by the regular lines of the Chilean Shipping com

panies This requirement will be limited to the cargo capacity of the Chilean
ships

The clear purpose of this regulation was to give 50 percent of
the southbound traffic to Chilean vessels leaving the remaining
50 percent to all of the carriers in the respective trades

Against this background the pooling agreements were signed
by Grace Gulf South American and C S A V on October 20

1950 Although the agreements have not yet been approved there

was a prompt change in the operation of the Chilean import per
mit system A new stamp reading Shipment National or Asso
ciated Vessels was made available in substitution for Ship
ment National Vessels Under 4greement No 7796 Grace
becam e associated with C S A V on the North Atlantic ship
ments and under Agreement No 7797 Gulf South American
became associated with C S A V on Gulf shipments Very shortly
ther after Chile announced a free list i e cargo not subject
to import licensing and the items on this free list have come

to include those which in the first 10 months of 190 made up
more than 49 percent of complain nts southbound carrying
from U S Atlantic ports to Chile Furthermore according to

complainants own witness the operation of the Chilean import
111 1

licensing system since the signing of the pooling agreements in

dicates that Chile s objective is to assure that 50 percent of non

free list imports shall move via Chilean lines and associated lines

together and not that 50 percent must move via Chilean lines

exclusively Furthermore complainants witness admitted that

since the pooling agreements had been signed he knew of no

application by Wessel Duval Company for permit to import
licensed cargo on ships of complainants line which had been
denied

3F M B



WEST COAST LINE INC V GRACE LINE INC 593

Complainants also charge that the effect of the pooling agree

ment is unreasonably preferential to C S A V and conversely
unfair and unreasonably prejudicial and discriminatory to com

plainants They charge that C S A V vessels do not have the

capacity to carry one half of the southbound tonnage from the
United States to Chile and that a pooling agreement which in

effect gives C S A V more freight revenue than it is capable
of earning within its total capacity should be stricken down

This argument appears to be based on the number of southbound

sailings from Atlantic ports in 1950 as follows

Grace 78
C S A V 29

However it is P9inted out that the relationship as to southbound

sailings does not necessarily imply inability by C S A V to carry
50 percent of the trade The Traffic Officer of Grace t stified that
C S A V could with its existing tonnage easily accommodate 50

percent of the trade from U S Atlantic ports to Chile and have

space to spare and that C S A V capacity was ample to handle

100 percent of the traffic from the Gulf More specifically the
witness elaborated on the North Atlantic trade saying

By handling fifty percent of the trade from Europe from England and
North continental ports excluding Scandinavia and handling fifty percent
of the trade from U S Atlantic to Chile and I am only talking cargo to

Chile that the C S A V with the fleet they now have in service would be
only eighty five percent full after they had accommodated fifty percent of
the two movements I have mentioned

No substantial countervailing testimony was offered in opposi
tion to the foregoing The conclusion was supported by computa
tions based on the first 9 months of the 1950 southbound cargo
carried from North Atlantic ports to Chile and the first 6 months

of 1950 cargo carried from Gulf ports to Chile showing that a

fair estimate of the cargo spa e on C S A V vessels for the year
1950 supported the general statements made by the witness of
Grace It must be pointed out that no sailings of the carriers here
involved from the United States to Chile are direct sailings all
of them usually carry some cargo for Colombia Ecuador Peru
or Bolivia This appears to be a factor favorable to general
flexibility to meet the special requirements of each destination
While it was testified that the movement of traffic in the south

bound trades in 1950 was below normal it does not appear that
the volume is likely to increase to a point where C S A V s

capacity would be insufficient to accommodate at least 50 percent
of it
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Complainants have also offered some estimates based on 1950

carryings of the possible payment which Grace may have to

make to C S A V under Pooling Agreement No 7796 These also

are estirnates only and may prove greatly at variance from actual

experience In any event these estimates point to a detriment
to Grace rather than to complainants

It is to be pointed out that in this case we are considering the

pooling agreements under the Shipping Act 1916 The regulatory
problems thus presented are in our opinion distinct and must

be treated separately from any questions which may arise under

any subsidy agreement of Grace under the Merchant Marine Act

1936 By reason of circumstances over which neither Grace nor

the United States of America has control C S A V became the

beneficiary of Chilean regulations which aimed to reserve to

C S A V 50 percent of the entire southbound Chilean trade a

larger proportion than that company had theretofore enjoyed
Thus Grace as well as other carriers in the trade were faced

with a very practical fiscal problem They had to forecast what

might be their decrease in revenue if the Chilean regulations re

mained in full force as against more favorable results to be

hoped for if the regulations could be eased as the result of agree

ment among the parties or some of them

The evidence shows that the pooling agreements have been

followed by a relaxation of Chilean import regulations in a

manner which is deemed to be satisfactory to Grace and at the

same time are not shown to have resulted in reducing the par

ticipation of complainants in the trades nor are they shown to

have operated in other respects to the detriment or prej udice of

complainants
j

One thing seems reasonably clear and that is that the pooling
agreements between respondents were not entered into for the

purpose of eliminating complainants as a factor in the trade It

was readily testified to by a witness of Grace that the Chilean

regulations were a very important motivating circumstance that

led to the execution of the pooling agreements The pooling agree

ments developed as the result of a number of other factors also

but the Chilean regulations were clearly dominant

Complainants argue that there is a reasonable possibility in

the future that the pooling agreements may have an unj ustly
discriminatory or unfair result and that Chile may hereafter

change her policy and increase her presently indicated require
ments in excess of 50 percent of regulated imports on National
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or Associated Vessels In this connection a paragraph from the

Note of the Chilean Ambassador to the State Department dated

January 16 1951 already referred to indicates that the Chilean

Government presently intends that the operation of the regula
tions shall not be detrimental to nonmembers of the pool such

as West Coast Line

It should be noted that the agreements give identic treatment to national

shipping lines and lines actually representing United States shipping in

terests in the traffic with the United States At the same time the Govern

ment of Chile de ms that the proposed agreements are not detrimental to the

interests of other shipping lines such as the West Coast Line which operates
Danish vessels because importers are authorized to designate such vessels

for shipment

This Board is only able to decide cases on the evidence of exist

ing facts and the reasonable deductions to be drawn therefrom

It is not authorized to base decisions on speculative possibilities
However the Board points out that a finding at this time that

the operations of the pooling agreements in question do not today
result in unfair discrimination does not close the door to a re

examination of the same pooling agreements at a future date if

changed conditions bring about changed results Section 15 of

the Shipping Act 1916 expressly provid s that the Board may

disapprove cancel or modify any agreement oj whether

or not p reviously approved by it that it finds to be unjustly
discriminatory or unfair etc Emphasis supplied

Mention should be made of the intervening petition of the

Chamber of Commerce of Philadelphia which has an interest

in continued and regular service to Chile In 1950 complainants
made 25 sailings from Philadelphia to Chile whereas Grace made

not more than 14 It does not appear that the approval of Agree
ment No 7796 will adversely affect complainants service from

Philadelphia In any event Grace testified without contradiction

that it is willing and able to provide all the service that may be

required either from Philadelphia or any other Atlantic port in

the event that complainants service is withdrawn

Counsel for the Board raise a question in respect to one term

of the agreements which provides for the exchange of manifests

and other shipping documents between members of the pools
It was pointed out that such an exchange would violate section

20 of the Shipping Act 1916 and thereupon Grace agreed that

it was not necessary for the purpose of the pool to reveal the

names of shippers or consignees and indicated that the pooling
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agreements would be operated so as to prevent violating either

the letter or the spirit of section 20

CONCLUSIONS

We conclude that an agreement to pool earnings by two or

more carriers in a particular trade is not per se unlawfully dis

criminatory or a violation of the Shipping Act 1916 as amended

N or does the refusal by the members of a pool to admit an addi

tional applicant necessarily render the continued operation of

the pool unjustly discriminatory or a violation of the Shipping
Act 1916 The division of earnings losses or traffic by members

of a pool contemplates close relations and exchanges of confiden

tial information between them which may well be voluntarily

assumed by competitors but which should hardly be imposed
upon them from the outside

We find from the evidence in this case that Pooling Agree
ments Nos 7796 and 7797 when operated in the manner indi

cated are not shown even when considered in connection with

the present operation by the Chilean Government of its import

regulations to be unjustly discriminatory or unfair as between

complainants and respondents or to subject complainants to

undue or unreasonable prejudice or disadvantage or to operate
to the detriment of the commerce of the United States or to be

in violation of the Shipping Act 1916 as amended Accordingly

an order will be entered dismissing the complaint
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 14th day of May A D 1951

No 705

WEST COAST LINE INC AND REDERlET OCEAN AjS
v

GRACE LINE INC ET AL

This case being at issue upon complaint and answers on file

and having been duly heard and submitted by the parties and

full investigation of the matters and things involved having been

had and the Board on the date hereof having made and entered

of record a report stating its conclusions and decision thereon

which report is hereby referred to and made a part hereof

It i ordered That the complaint in this proceeding be and it
is hereby dismissed

By the Board

SEAL Sgd A J WILLIAMS

Secretary
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No M32

AMERICAN PRESIDENT LINES LTD ApPLICATION TO BAREBOAT

CHARTER GOVERNMENT OWNED WAR BuILT DRY CARGO RE

FRIGERATED VESSELS FOR USE IN THE TRANSPACIFIC TRADE AND

PERMISSION TO CALL AT ADAK ALASKA UNDER SECTION 805

a MERCHANT MARINE ACT 1936

SUPPLEMENTAL REPORT OF THE BOARD

In the Board s findings certification and recommendation

herein dated May 24 1951 this proceeding was held open to

permit any party so desiring to file a supplemental application
for operation of vessels in a broader trading area

By application dated lVlay 31 1951 Amer can President Lines

Ltd requested permission to operate the refrigerated M V

Lightning bareboat chartered to applicant in Docket No M 27

and the M V Shooting Star bareboat chartered to applicant in

this proceeding in the transpacific trade on such routes and with

such itineraries as may be prescribed or requested by Military Sea

Transportation Service Department of the Navy inCluding the

port of Adak Alaska

Further hearing was held by the Board in this proceeding
under Public Law 591 Eighty first Congress and section 805

a of the Merchant Marine Act 1936 on June 15 1951 in

accordance with notice thereof published in the Federal Register
of June 9 1951 The usual notice of 15 days was not given
because of the urgency of the matter Parties desiring to inter

vene were permitted to do so at the time of the hearing

STATEMENT OF FACTS

Applicant s witness testified that the two vessels involved are

for u e in its transpacific service as nonsubsidized vessels to

meet requirements of Military Sea Transportation Service in the

Far East He further testified that enlarging the trading area of

these two vessels to include Adak for outbound cargo only will
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not result in unfair competition to other companies operating
exclusively in the intercoastal or coastwise service nor will it
be prejudicial to the objects and policies of the Merchant Marine
Act 1936 He also testified that the only American flag companies
operating froIlthe Pacific Northwest and Alaska are Alaska
Steamship Company and Coastwise Line that he has discussed
this application with counsel for these lines and instead of being
opposed to it they are in favor of it Applicant s witness further
testified that the present reefer service is inadequate to meet

military requirements and that there are no such privately
owned American flag vessels available for charter from private
operators on reasonable conditions and at reasonable rates for
use in such service

A representative of lVIilitary Sea Transportation Service testi
fied that enlarging the trading area of these two vessels to
include Adak for operation in the transpacific trade in conjunc
tion with other reefer vessels on a synchronized schedule is

necessary in order to meet the requirements of the armed forces
He also testified that cargo carryings to Adak on these vessels
will be restricted to outbound cargo from Pacific and northwest
Pacific ports and that it will be military cargo only He further
testified that this operation is very important to the military as

there are no privately owned American flag reefer type vessels
available for charter

No testimony was adduced at the hearing in opposition to this

application either as to the chartering Or as to the broadening
of the trading area

SUPPLEMENTAL FINDINGS CERTIFICATION AND RECOMMENDATION

UNDER P L 591

On the basis of the facts adduced of record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the transpacific service under consideration to include
Adak Alaska is required in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not avail
able for charter from private operators on reasonable conditions
and at reasonable rates for use in such service

The Board recommends that adequate provision be made to

protect the interest of the Government under its operating
differential subsidy contracts with applicant
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PERMISSION UNDER SECTION 805 a MERCHANT MARINE ACT
1936

Applicant is a subsidized operator Its application here includes

request for permission to have the ships involved call at Adak
Alaska In this connection there was no evidence adduced at the

hearing to the etfect that permission to have the vessels involved
call at Adak would result in unfair competition to any person
firm or corporation operating exclusively in the coastVise or

intercoastal service or that it would be prejudicial to the objects
and policy of the Merchant Marine Act 1936

We conclude that the granting of the application 1 will not
result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal service

2 will not be prejudicial to the objectives and policy of the
Merchant Marine Act 1936 as amended and 3 will be in
the pu1lic interest and convenience provided that such per
mission shall be subject to revocation cancellation or modifi
cation by the Board upon thirty days notice in writing to Amer
ican President Lines Ltd

The application for permission under section 805 a of the
Merchant Marine Act 1936 as amended is hereby granted
subject to the conditions indicated

By the Board

JUNE 19 1951

Sgd A J WILLIAMS

Secretary
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No M 33

SOUTH ATLANTIC STEAMSHIP LINE INC ApPLICATION TO BARE
BOAT CHARTER GOVERNMENT OWNED WAR BUILT DRY CARGO

VESSELS FOR EMPLOYMENT IN THE SOUTH ATLANTIC UNITED
KINGDOM AND ATLANTIC EUROPE SERVICE TRADE ROUTE No 11

REPORT OF THE BOARD

This proceeding was instituted under Public Law 591 Eighty
first Congress upon the application of South Atlantic Steamship
Line Inc to bareboat charter two Government owned war

built dry cargo vessels for use in applicant s existing berth
service on Trade Route No 11 between South Atlantic ports of
the United States including Hampton Roads ports and ports
in the United Kingdom and Atlantic Europe and for calls east
bound only at Philadelphia and or Baltimore as cargo offers to
load bulk grain in liner parcels and or armed services cargo for
United Kingdom and or Continent Bordeaux Hamburg range
Pursuant to the Board s notice of hearing dated June 4 1951 a

hearing was held before an examiner on June 12 1951 The

examiner has recommended that except for the calls at Phila

delphia and Baltimore

The Board should find and so certify to the Secretary of Commerce that
the South Atlantic United Kingdom and Atlantic Europe services in which
South Atlantic Steamship Line Inc proposes to bareboat charter two Gov
ernment owned war built dry cargo vess ls is in the public interest that
such services would not be adequately served without the use therein of such
vessels and that privately owned American flag vessels are not available for
charter by private operators on reasonable conditions and at reasonable
rates for use in such service

Waterman Steamship Company the only intervener did not

except to the examiner s recommended decision Counsel for the
Board while not excepting to the examiner s recommended de
cision submitted a memorandum for the purposes of clarifica

tion The applicant states that the examiner s

recommendation is acceptable
A recitation of the facts set forth in the examiner s recom
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mended findings is not considered necessary and we adopt such

findings of fact as our own Our comments deal with the memo

randum of counsel for the Board He first suggests a possible
ambiguity in the examiner s description of the services on which
the vessels are to be used and suggests that in lieu of the

language above quoted from the examiner s recommendation

the service be more specifically described We think that the

record is reasonably clear as to what is meant but in order to

avoid any possibility of error the service will be more narrowly
described in our recommendation to the Secretary and our

statutory findings and certifications will be limited to the service

so described

Counsel for the Board also questions the correctness of the

examiner s rulings excluding evidence relating to possible charter

restrictions and conditions such as may be brought to the atten

tion of the Secretary of Commerce for inclusion in the charter

pursuant to section 3 of the statute It is true that the notice

of hearing before the examiner in this case stated that the

purpose of the hearing was

to receive evidence with reSlJect to whether the service for which such vessels
are proposed to be chartered is rquired in the public interest and would not

be adequately served without the use therein of such vessels and with

respect to the availability of privately owned American flag vessels for

charter on reasonable conditions and at reasonable rates for use in such
service

If the evidence were to be strictly limited by the above specifica
tions the examiner s ruling would be technically correct How

ever history of the Board s consideration of cases arising under

Public Law 591 including cases heard directly by the Board

indicates that evidence relating to terms and conditions ofcharter

has been admitted to guide the Board in its recommendations to
the Secretary Despite lack of specific reference to such matters
in the notice we think the excluded evidence should have been
admitted The notice indicated that the hearing was to be held

pursuant to section 3 of the statute and should have been con

ducted by the examiner in a manner so as to place upon the

record material evidence on all matters pertinent to the Board s

statutory functions Without the evidence the Board cannot be

properly advised as to appropriate restrictions or conditions if

any which it may wish to bring to the attention of the Secretary
Future notices under Public Law 591 should clearly indicate
that evidence of this sort will be received In this case the record

will be referred back to the examiner with directions to obtain
3 F M B
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evidence on the issues heretofore excluded This may be obtained
either by stipulations of the parties or in the usual manner

Thereafter a supplemental recommendation may be submitted
to the Board

By the Board

JULY 2 1951

Sgd A J WILLIAMS

Secreta1 Y
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No M 33

SOUTH ATLANTIC STEAMSHIP LINE INC ApPLICATION TO BARE

BOAT CHARTER GOVERNMENT OWNED WAR BUiLT DRY CARGO

VESSELS FOR EMPLOYMENT IN THE SOUTH ATLANTIC UNITED

KINGDOM AND ATLANTIC EUROPE SERVICE TRADE ROUTE No 11

The Board should find and so certify to the Secretary of Commerce that the

South Atlantic United Kingdom and Atlantic Europe services in which

South Atlantic Steamship Line Inc proposes to bareboat charter two

Government owned war built dry cargo vessels is in the public interest

that such services would not be adequately served without the use there
in of such vessels and that privately owned American flag vessels are

not available for charter by private operators on reasonable conditions

and at reasonable rates for use in such services

The Board should further find and so certify to the Secretary of Commerce

that applicant has not shown that the services from Baltimore and

Philadelphia to the same destination areas are inadequate

Villiam I Denning and Ea1 l C Walck for applicant
Ste1 ling F Stoudenmire J1 for intervener

Max E Halpe1 n for the Board

RECOMMENDED DECISION OF ROBERT FURNESS EXAMINER

This is a proceeding under Public Law 591 Eighty first Con

gress on an application of South Atlantic Steamship Line Inc

to bareboat charter two Government owned war built dry cargo

vessels for use in applicant s existing berth service on Trade

Route No 11 between South Atlantic ports of the United States

including Hampton Roads ports and ports in the United Kingdom
and Atlantic Europe and for calls eastbound only at Philadelphia
and or Baltimore as cargo offers to load bulk grain in liner

parcels and or armed services cargo for United Kingdom and or

Continent Bordeaux Hamburg range The vessels are requested
to accomodate cargo in excess of the present berth capacity of

applicant s owned fleet of five vessels It estimates that the cargo

offering would require operation of the two vessels sought for

about one year
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Hearing on the application was had June 12 1951 Waterman
Steamship Corporation appeared at the hearing and opposed the
application

South Atlantic has been operating from South Atlantic ports
since 1886 and is the only carrier furnishing regular berth
service from ports south of Hampton Roads such as Charleston
S C Savannah Ga and Jacksonville Fla Cargo originating
in those areas consists largely of paper mill products naval
stores cotton hardwood lumber tobacco and manufactured
products from the interior

Until May 1951 applicant had been able to accommodate all the
cargo offered but since then has not been able to book all freight
due to unavailability of space In one instance applicant refused
1200 tons of soy bean cake and in another it lost 1500 bales of
cotton Foreignflag vessels called for and transported both
parcel lots Some freight has been transported by railroad north
to Hampton Roads for shipment to Europe because South
Atlantic had no space available at the southern ports Applicant
testifies that space demands are steadily increasing and figures
are offered fully supporting such testimony

Applicant is unable to show however that the services out of
Philadelphia and Baltimore are inadequate Waterman produeed
evidence that those services are adequate and argues that if
the application is granted the two vessels may not be permitted
to call at those ports under the terms of the statute Counsel
for the Board makes the same contention

Public Law 591 requires findings as to the availability for
charter of privatelyowned vessels The record is clear that no
such vessels are available at reasonable rates and on reasonable

conditions Exhibits of record reveal that in May 1951 a quota
tion of 80000 per month was given applicant for charter of
a Victorytype vessel which might be available in July and that
another quotation of 100000 per month was obtained from a
private owner Applicant testifies that he suffered substantial
loss within the past six months on a Libertytype vessel at a
charter rate of about 50000 per month

CONCLUSIONS AND RECOMMENDATIONS

The Board should find and so certify to the Secretary of Com
merce that the South AtlanticUnited Kingdom and Atlantic
Europe services in which South Atlantic Steamship Line Inc
proposes to bareboat charter two Government owned war built

3 F M B
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dry cargo vessels is in the public interest that such services

would not be adequately served without the use therein of such

vessels and that privately owned American flag vessels are not

available for charter by ptivate operators on reasonable condi

tions and at reasonable rates for use in such service

The Board should further find and so certify to the Secretary
of Commerce that applicant has not shown that services from

Baltimore and Philadelphia to the same destinabon areas are

inadequate
3 F M B



FEDERAL MARITIME BOARD

No M 33

SOUTH ATLANTIC STEAMSHIP LINE INC ApPLICATION TO BARE

BOAT CHARTER GOVERNMENT OWNED WAR BUILT DRY CARGO

VESSELS FOR EMPLOYMENT IN THE SOUTH ATLANTIC UNITED

KINGDOM AND ATLANTIC EUROPE SERVICE TRADE ROUTE No 11

SUPPLEMENTAL REPORT OF THE BOARD

In our report in this case of July 2 1951 we set forth fully
the facts relating to the application of South Atlantic Steamship
Line Inc to bareboat charter two Government owned war built

dry cargo vessels for use in the applicant s existing berth service

on Trade Route No 111 In that de ision we remanded the case

to the examiner with directions to obtain evidence relating to

possible charter restrictions and conditions such as may be

brought to the attention of the Secretary of Commerce for

inclusion in the charter pursuant to section 3 of Public Law 591

Eighty first Congress
The examiner has now reported back to the Board that a

stipulation h3 s been entered into between counsel for applicant
and counsel for the Board dated July 5 1951 and the examiner

states

In view of the nature of the stipulation I deem it unnecessary to offer any

further recommendations or to suggest any restrictions or conditions to be

included in the terms of the charter which the Board might recommend to the

Secretary of Commerce

A review of the stipulation satisfies the Board that no restric

tions or conditions need be included in the standard form of

charter at this time

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the record adduced in this case the Board accordingly finds

and hereby certifies to the Secretary of Commerce that the service

1Trade Route 11 is described in Arnold Bernstein S S Corp Subsidy Routes 7 8 11

3 U S M C 361 as follows U S South Atlantic ports Hampton Roads Key West inclusive

United Kingdom and Ireland Continental Europe north of Spanish border including Scan

dinavian and Baltic ports except as to cargo to and from Hampton Roads
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operated by the applicant within Trade Route No 11 between

South Atlantic ports of the United States including Hampton
Roads ports and ports in the United Kingdom and Atlantic

Europe is required in the public interest that such service
would not be adequately served without the charter of two Gov

ernment owned war built dry cargo vessels and that suitable

privately owned vessels are not available for charter by private
operators on reasonable conditions and at reasonable rates for

use in such service

IIhi

I
I
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By the Board

JULY 6 1951

Sgd A J WILLIAMS

Secretary
3 F M B
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FEDERAL lVIARITIlVIE BOARD

No 676

D L PIAZZA COMPANY

V

WEST COAST LINE INC ET AL

Subnitted Nove nbe 22 1950 Decided July 9 1951

Freight charges for carriage of refrigerated cargo from Chile to New York

in accordance with oral agreement with agents of vessel were not un

justly discriminatory unreasonably prejudicial or unreasonably dis

advantageous and did not constitute an unreasonable practice in violation

of sections 14 16 or 17 of the Shipping Act 1916

Imposition of charge as alleged demurrage on vessel at destination was in

the absence of any agreement for demurrage an unreasonable practice
in violation of section 17 of the Act Reparation awarded

Ed vard B Hayes for complainant
Stanley W Schaefer for respondents

REPORT OF THE BOARD

By THE BOARD

The complaint in this case charges that respondents violated

sections 14 16 and 17 of the Shipping Act 1916 causing damage
to complainant for which reparation is claimed under section 22

of that Act Total damages demanded are 51 132 69 of which

48 632 69 is claimed to be excessive freight resulting from

alleged discrimination in violation of sections 14 16 and 17 of

the Act and 2 500 is claimed to enforce a refund of that amount

said to have been collected by respondents as demurrage for the

detention of the SS Argentinean Reefer at destination which

collection is said to constitute an unreasonable regulation or

practice relating to the handling storing or delivering of

property in violation of section 17 of the Act The complaint is

filed against West Coast Line Inc Wessel Duval Co Inc

two American corporations and J Lauritzen a Danish partner
ship who share the same offices in New York City

The examiner recommended that the claim for refund of

excessive freight be disallowed and that the claim for refund
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of demurrage be allowed against all three respondents We agree

with the examiner s result on the freight and partly agree with
the result on the demurrage

Complainant is a partnership with an office in Minneapolis
Minn It is an importer and distributor of fruits and vegetables
In March 1946 it planned to import fresh fruit from South
America and sent one Samuel Chertok who was in the fruit
business in Chicago to New York to obtain space for the impor
tation About April 1 Chertok applied at respondents New York
office for refrigerated cargo space He was referred to Mr Tage
Nielsen in that office who said there was no such space available
Chertok left word with Nielsen to telephone him in Chicago if

refrigerated space should later become available in little spaces
or a vessel Some days later Nielsen called Chertok in Chicago
and Chertok proceeded to New York where the two began nego
tiations for the charter of the refrigerated motor vessel A1 gen
tinean Reefer then in San Francisco for a voyage from Val
paraiso Chile to New York At first the only cargo discussed
was apples and Nielsen indicated that the freight for the ship
would have to be on the basis of 90 000 cases of apples at 2 a

case Chertok objected that the rate was too high and that he
was not sure that he could get that much merchandise Nielsen

finally suggested a rate of 175 per case of apples and indicated
that a deposit of 10 000 would be required before the ship sailed
from San Francisco to the loading port and a further deposit
of 5 750 when she sailed from Valparaiso Chertok thereupon
went to Chicago and after talking with one of the complainant
partners returned to New York for further conversations with
Nielsen on April 15 Chertok said that his principals could not

provide 90 000 cases but could possibly make up 84 000 to 85 000
cases Complainant now says that the agreement as made was

to load 84 000 to 85 000 cases while respondents say that it was

to load 90 000 cases

An oral agreement was made that day between Chertok acting
for complainant and Nielsen that the entire refrigerated space
of the ship would be chartered on the basis of 175 per case of

apples from Valparaiso to New York and that in the event an

all apple cargo could not be furnished the deficiency in cubic
feet might be supplied with other fruit yielding the same revenue

per cubic foot 1 Advance payments of 10 000 and 5 750 above
1 A case of apples measures 1 812 cubic feet freight 175

A case of pears measures 1 6 12 cubic feet freight 14876
Cases of grapes measure 9 12 cubic feet or 1 3 12 cubic feet freight 0 876 or 131
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mentioned were agreed to with the understanding that the bal

ance of freight was to be paid two days before arrival of the

vessel at New York It was agreed that the vessel owners would

unload the ship at New York Nothing was said about demurrage
dead freight bills of lading or the transportation of goods of

other persons on the ship and there was disagreement as above

indicated as to the quantity to be loaded Chertok apparently
did not know at that time who were the owners of the Argen
tinean Reefer but understood that Nielsen was authorized to

act for them and as the result of the conversation both parties
understood that a definite agreement had been made No written

charter party was ever entered into nor were the terms of the

oral charter confirmed in writing by either party to the other

Nevertheless upon the payment of the deposit of 10 000 on

April 18 the vessel started in ballast from San Francisco to

Valparaiso where she arrived on April 28 At Valparaiso the

vessel owner was represented by A J Broom Co Ltd and

complainant by a certain Alberto Zavala

Zavala supplied the following cargo for complainant which

was loaded into refrigerated spaces

74 996 cases of apples
4 000 cases of pears
6 752 cases of grapes in small cases

1 000 cases of grapes in large cases

2 barrels of tomato paste
For shippers other than complainant Zavala tendered for car

riage to Cristobal C Z in refrigerated spaces

1 000 cases of pears

3 000 cases of grapes in small cases

For shippers other than complainant Zavala tendered for car

riage to the Canal Zone and N ew York in non refrigerated
spaces

600 cases of onions

3 955 cases of melons

300 cases of garlic
37 cases of lentils

There was some duplication of effort in the chartering arrange

ments Mr A J Broom of Valparaiso testified that he was Gen

eral Agent for the Lauritzen Line Copenhagen to which the

vessel belongs Mr Broom testified that the shipper of all the

cargo was Mr Alberto Zavala and stated further We had to

take cargo other than apples as Mr Zavala could not fill the
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vessel with this fruit and had to fill her somehow or other in

order to avoid paying false freight in view of his obligation to

give the vessel a full and complete cargo

Each shipment vas covered by a separate bill of lading These

bore the heading
WEST COAST LINE

For iT est Coast of South America

West Coast Line Inc Agents
67 Broad Street New York

BILlJ OF LADING

and were signed
For the Master West Coast Line Inc Agents
A J Broom and Co Ltd

Each bill of lading sho ved the name of the shipper the desti

nation consignee party to be notified the marks and number of

cases the leight and the freight with a notation Freight
payable by consignee at least two days before arrival of vessel

The bills of lading did not refer to the charter All bills Tere

order bills of lading and except for Canal Zone shipments
were made out to the order of the shipper or a bank They did

not disclose the name of the carrier or the owner of the vessel

There appear to have been five separate shippers of the fruit

destined for complainant and at least three of the five were

also shippers of cargo destined for other parties either at Cristo

bal or New York Respondents claim they did not know and had

no means of knowing what shipments were made for complain

ant s account

The AI gentinean ReefcI sailed from Valparaiso on May 3 and

a week later arrived at Cristobal where she discharged 1 000

cases of pears and 3 000 cases of grapes from the refrigerated
space and the garlic and lentils from the nonrefrigerated space

She then proceeded to New York and docked at Pier 19 Staten

Island Friday May 17 Discharge of nonrefrigerated cargo not

consigned to complainant commenced on May 17 at 1 p m Un

loading of complainant s fruit from the refrigerated space began

on the following Monday morning May 20 Respondents claim

and complainant denies that complainant was not ready to take

delivery of its cargo at 1 p m May 17 Accordingly West Coast

Line Inc as agent for the vessel owner made a charge against

complainant of 6 250 for demurrage which was paid under

protest Subsequently 3 750 of this amount was refunded by
West Coast Line Inc to complainant with a letter stating that

3F M B





D L PIAZZA COMPANY v WEST COAST LINE INC ET AL 613

under title XI of the Bankruptcy Act for authority to make an

Arrangement with its creditors and thereupon on the same

day the Court passed an order continuing the complainant as

a debtor in possession with full authority to continue its

business It thus appears that the members of the complainant
partnership were after September 4 1948 authorized to con

tinue the prosecution of the complaint which they had on May
5 1948 filed in this case It is significant however that in

Schedule B of the Debtor filed on September 4 1948 signed
and sworn to by Providence F Piazza one of the members of

the partnership and purporting to be a schedule of all the

property and claim of complainant the only reference to any
claim against respondents in this case is the listing of an unli

quidated claim against West Coast Steamship Company of

9 832 72

Coming now to consideration of complainant s claim for exceSR

freight of 48 632 69 complainant does not charge that this was

based on a higher rate than it had agreed to pay Complainant
charges that the rate which complainant and respondents agreed
to was unreasonable and unjustly discriminatory in violation

of sections 14 16 and 17 of the Act unreasonably prejudicial
in violation of section 16 of the Act and unreasonably disadvan

tageous in violation of section 16 of the Act It charges that the

agreement was to charter the entire ship and the charter rate

was based on complainant s exclusive use of the ship Since the

vessel owner carried fruit belonging to other persons and since

the refrigerated spaces were opened at the Canal Zone to dis

charge shipments of other persons complainant claims it did

not receive the exclusive service it paid for and hence is entitled

to damages Complainant measures these damages not by any

depreciation in the value of its fruit caused by any fault of the

vessel but by the difference between the agreed rate and the

advertised rate of other lines Respondents answer is that ship
ments for persons other than complainant were accepted only
in order to minimize damages for dead freight Respondents
claim that whether complainant agreed to ship 90 000 cases of

apples or only 84 000 to 85 000 cases of apples its own shipments
were substantially less than either figure Witness MacDonald
for respondents computed that the total fruit shipments made
for complainant s account in Chile were the equivalent of only
gl 699 cases of apples Furthermore respondents point out that

Zavala complainant s agent in Chile tendered all shipments to
3 F M B
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the vessel whether actually for the account of complainant or

for the account of outsiders and claim that neither the vessel

owner nor its agent in Chile knew or could have known which

shipments were for complainant s account until the vessel reached

New York and complainant presented the bills of lading
As above stated the New York bills of lading were all order

bills of lading The evidence is not entirely clear as to whether

the vessel owner s agent in Chile had knowledge that some of

the shipments were for persons other than complainant but

under the circumstances this point is not material for in any

event complainant failed to deliver to the ship the maximum of

84 000 cases of apples or its equalent in other fruit which it had

agreed to ship This was a breach of complainant s duty Com

plainant urges that its shipments were within 10 percent of the

agreed quantity and that it was legally entitled to this leeway
This vas not an agreement to ship about 84 000 cases but an

agreement by complainant s own testimony to ship between

84 000 and 85 000 cases and in such a situation no leeway is

allowed The Emilie Mcteysk 1929 A M C 343

Under the circumstances the shipowner was authorized to fill

the space which complainant had agreed to take and in fact was

required to make reasonable effort to do so to minimize the

damages which complainant s breach of contract might occasion

Wallems Redeyij v W H Mulle1 Co 1927 2 K B 99 Scrutton

Charter Parties 14th Ed Art 46 Indeed since complainant s

agent in Chile Zavala actually tendered all the shipments to

the vessels both those which eventually passed into complain
ant s hand and those of outsiders the vessel owner if in fact

he was aware that there was any distinction as to ultimate

ownership of the various shipments was entirely reasonable in

assuming that the shipments for outsiders were being tendered

with complainant s full approval There is evidence that com

plainant s agent Zavala cabled complainant about shipments for

outsiders before the vessel left Chile and that complainant either

made no comment Or stated he was not interested Mr Zavala
complainant s Chilean representative testified

I made all the work necessary to obtain the necessary fruit for Messrs
Piazza and also I secured orders for myself from my friends in the Commis

sary Division in Cristobal in order to obtain the necessary cargo to fill the

boat

Q State whether or not you communicated with D L Piazza Company
relative to loading cargo on the vessels for others than them

A Yes I did
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Q If your answer to the preceding interrogatory is in the affirmative
state what you communicated to them and what if any replies they made
to you

A In the case of the shipment to the Panama Canal I did not have any

reply either affirmative or negative from Mr Piazza and in the case of other

shipments to New York he told me he was not interested

We find that the shipowner s failure to give complainant the

exclusive use of the ship under the circumstances described
created no unjust discrimination or unreasonable prejudice or

disadvantage

Complainant charges discrimination in that the rates charged
by respondents were higher than the advertised rates of the

regular lines in the trade However there was no refrigerated
space available at the time on any of the regular liners and the
A1 gentinean Reefer was sent specially in ballast for complain
ant s cargo from San Francisco so that the services are not

comparable In any event respondents had no responsibility for

the lower advertised rate of the regular liners and legal dis

crimination cannot be charged against respondents on this

showing since respondents were not the common source of the

alleged discrimination or prejudice Texas and Pacific Ry Co

v U S 289 U S 650 SugaJ f1 01n Vi1 gin Islands to United

States 1 U S M C 695 699

Complainant still maintaining that respondents were in fact

the common source of discrimination pointed out that the vessel
owner charged only the liner rate on nonrefrigerated cargo
carried for other persons whereas it charged more than the liner

rate on complainant s refrigerated cargo But the mere fact that

the vessel owner s rate for nonrefrigerated cargo matched the

liner rate does not mean that a difference between them existil1g
in the refrigerated rate constituted unjust discrimination The

services are not comparable The Argentinean Reefe1 was pri
marily a refrigerated vessel with a small amount of nonrefrig
erated space The liner vessels were the reverse with ample
nonrefrigerated space and moreover as stated above no liner

refrigerated space was available

Complainant next charges unj ust discrimination in that the

vessel owner in order to discharge some of the cargo accepted
from others opened some of the refrigerated spaces at Cristobal

The complaint does not charge damage or delay to complainant s

shipments resulting from this act Clearly that stop cannot be

a basis for a claim for unjust discrimination
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Complainant argues that the foregoing acts also amounted to

an unreasonable practice connected with the handling storing
or delivering of property contrary to the second paragraph of

section 17 Complainant urges that the acceptance by respondents
of the agreed freight rate without furnishing the exclusive use

of the ship was an unreasonable practice As already stated the

taking of shipments of outsiders was justified The vessel owner s

action in this regard was not unreasonable or unlawful and in

any event was not a practice connected with the handling
storing or delivering of property within the statutory language
as interpreted in CCtlifo1 nia v Ur ited States 320 U S 577 at

583 84 Accordingly we find no unlawful action by the vessel

owner in collecting freight at the rate agreed upon

Next the circumstances leading up to the charge for demur

rage require consideration MacDonald the ship s agent at New

York testified that on May 13 1946 four days before the vessel s

arrival in New York he lunched with Chertok and advised that

the ship would arrive on the morning of Friday May 17 would

be promptly Cleared and would commence discharging at 1 p m

MacDonald estified that Chertok objected saying he could not

utilize the fruit over the week end and did not want it lying
on an unrefrigerated pier and insisted that no fruit be dis

charged until the following IVlonday MacDonald testified that

he told Chertok that if the vessel was to be used as a refrigerated
warehouse he would have to pay demurrage MacDonald con

tinued that it was rather warm and the vessel owner would

not take the risk of discharging fruit and leaving it lay on the

wharf

Chertok testified that he and his buyers with refrigerated
trucks went to the pier on Friday but were told by MacDonald

that the vessel would not discharge the fruit from the vessel

either Friday or Saturday Chertok admits that nonrefrigerated
cargo was discharged from the vessel Friday afternoon

There is thus a direct conflict as to whether the ship declined

to discharge on Friday or complainant declined to accept cargo

on that day Contemporary documents tend to support the vessel

owner s position
By letter dated May 17 Friday MacDonald wrote Chertok

This will confirm telephone conversation of today with your represen

tative Mr George Otto at which time we pointed out to him that as previously
advised this vessel arrived at the port of New York the morning of May 17th
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and docked at Pier 19 Staten Island where discharge was commenced at

1 p m today
Inasmuch as we have not as yet received any indication from you or your

broker as to when and how you expect to take delivery of the Fruit con

signed to your Company we have placed you on notice and hereby confirm
same that it is our intention to hold you responsible for demurrage at the
rate of 2 500 per calendar day beginning from 1 p m May 17th until such

time as you make satisfactory arrangements to take delivery of the Fruit

On Monday May 20 discharge started at 8 a m without

difficulty as complainant and his buyers were on hand with

refrigerated vehicles

On the next day May 21 the vessel s agent sent complainant
a bill for 21j2 days demurrage May 17 1 p m to May 20 8

a m at 2 500 per day or a total of 6 250 Mr George Otto

complainant s New York agent replied to the vessel s agent on

May 21 Exhibit R 41 saying
We are very much surprised that you should bill us for this charge We

understand that the vessel discharged other cargo upon arrival and that
therefore the ship itself was not held up by us As a matter of fact had you
unloaded around the clock as you state you would nave been obliged to it
would have involved overtime expense also considerable expense for un

loading on Saturday and Sunday We understand it is not customary for
ships therefore to unload in this manner

Under the circumstances we feel that your charge for demurrage is not

only exorbitant but an improper charge Rather than delay the discharge
of this vessel we are enclosing herewith our check dated May 21st 1946

payable to your order in amount of 6 250 00 which sum we are paying to

you under protest reserving all of our rights against the vessel and or its
agents and or its owners

It is to be noted that the last letter quoted does not refer
either to any refusal of the vessel owner to discharge on Friday
or Saturday or to the fact that complainant was then ready to
receive the cargo Furthermore complainant s sworn amended
complaint paragraph III F filed October 20 1948 recites

contrary to the terms and conditions of said charter party and
agreement the respondent Wessel Duval Co Inc upon its behalf and upon
the behalf of said other respondents wrongfully insisted upon the immediate
discharge of complainant s cargo and wrongfully insisted upon the payment
of demurrage which said demurrage complainant was wrongfully compelled
to pay in the net amount of 2 500

It is to be noted that there is no statement in the foregoing to
the effect that vessel owner refused to discharge the fruit

promptly on arrival of the ship

Upon the record in this case we find that the vessel owner

gave due notice to complainant that the vessel would be ready
3 F M B
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to discharge complainant s cargo beginning Friday May 17 at

1 p m that complainant was not able or willing to take delivery
until Monday May 20 at 8 am and that the vessel owner s

failure to discharge the refrigerated cargo onto an unrefrigerated
dock in the interval vas justified

As already stated the oral agreement made no reference to

demurrage and therefore demurrage as such based on an

expressed agreement was not collectible However in the

absence of an express agreement the charterer was under an

implied obligation to receive cargo at such time as was reasonable

in view of the existing facts and circumstances The burden of

proof was on the vessel owner to justify the imposition of the

charge which it made for the vessels detention by showing the

charterer failed in its duty to accept the cargo seasonably and

to show the extent of the vessel owner s resulting damages
Empire Trans Co v Philadelphia R Coal ITon Co 77 Fed

919 at page 925

The vessel owner after making the initial charge for 2112 days
detention at 2 500 per day modified its position reducing the

charge to 2 500 for 1 day s detention thus waiving detention

damages after 1 p m on May 18 There was testimony that

stevedore charges on Saturdays and Sundays as well as after

5 p m on week days was 50 percent above regular rates and

that the overtime charges on either Saturday or Sunday to

discharge the refrigerated fruit would cost the vessel owner

approximately 1 160 per day The delay in unloading until

Monday therefore saved the vessel owner this extra expense

There is uncertainty as to how much refrigerated cargo might
have been discharged on the half day of Friday if complainant

had been ready to accept as was his duty or whether this would

have permitted the vessel to leave the discharging berth earlier

than the morning of May 22 when she actually left Furthermore

there is an absence of testimony as to the reasonable daily value

of the vessel The figure of 2 500 a day stated to be the owner s

usual rate for the vessel is of course not proof of the vessel s

fair daily value at the time Thus while it appears that com

plainant s default prevented the discharge of refrigerated cargo

beginning Friday at 1 p m the record does not show with

reasonable certainty what damages the vessel owner sustained

2 The clause in the bills of lading providing for demurrage must be disregarded since as

between shipowner and charterer the bill of lading does not modify the contract contained in

the charter The G R Crowe supra
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therefrom We therefore conclude as did the examiner that the

charge of 2 500 collected as demurrage was unreasonable and

must be returned However the circumstances are not such as

in our judgment require the payment of interest on this refund

A final question remains as to which if any of the respondents
is liable to make the refund of the 2 500 charge unreasonably
collected This sum was part of 6 250 paid under protest to

West Coast Line Inc as agent of the vessel owner This company
handled the ship at New York collected freight and other

moneys and transmitted them subject to the agent s commission

and fee to the vessel owner

All complainant s negotiations in New York leading to the
charter were with Tage Nielsen the representative of Rederiet
Ocean A S the Danish corporation which owned the vessel but
which was not proceeded against in this case He was not an

officer or agent of any of the respondents in this case although
he had an office with them at 67 Broad Street On the door of
that office were the names of the three respondents as well as

War Shipping Administration and United States Maritime Com
mission but not the vessel owner s name

West Coast Line Inc in April and May 1946 was the Amer
ican agent of Rederiet Ocean A S and also the agent of respond
ent J Lauritzen the Danish partnership which acted as general
agent for Rederiet Ocean A S Bills of lading were signed by
West Coast Line Inc as agent for the master Respondent
Wessel Duval Co Inc owned substantially all the stock of
West Coast Line Inc and its vice president and director was

the president and director of West Coast Line Inc When Chertok

applied at respondents office in April for the person in charge
of refrigerated space he was referred to Nielsen but neither
then or later was he told of the existence of Rederiet Ocean A S
In a letter addressed to West Coast Line Inc under date of Aprjl
23 1946 Chertok specifically asked the name of the shipping
line but this information vas not furnished to him On May
24 1946 J Lauritzen and West Coast Line Inc entered into
an agreement to maintain a joint service between U S Atlantic
and Gulf ports to the ports of Chile and other South American
countries under the trade name of West Coast Line but this
agreement was not in existence at the time that the charter was

made or when the bills of lading on the West Coast Line form
were issued in Chile for the cargo on the Argentinean Reefer

3 F M B

III



620 FEDERAL MARITIME BOARD

We think it is clear that J Lauritzen the general agent for

the Danish vessel owner must assume responsibility for the
charter as fully as if itwere in fact the vessel owner J Lauritzen
was doing business at 67 Broad Street as such general agent and

must be held responsible for the manner in which the affairs of
the vessel owner were there being conducted by Tage Nielsen

In the absence of any disclosure to complainant by either J

Lauritzen or Tage Nielsen of the identity of the vessel owner or

carrier with whom complainant was contracting the agent itself
becomes on familiar principles legally bound by the contract
which it makes In fact the identity of the vessel owner and its

general agent was so close that even Mr Broom the agent s

representative in Chile testified that Lauritzen was the vessel
owner We hold therefore that respondent J Lauritzen is

responsible to make the refund of 2 500 but we are not satisfied

that there is sufficient evidence to hold either of the other two

respondents There would seem to be no reason to believe that
Chertok thought that he was dealing with all three respondent
companies when he made the charter just because their names

were on the office door The Master s use of a bill of lading
signed by West Coast Line Inc as agent for the Master fully
disclosed the principals identity i e the master as far as

the bill of lading was concerned The acts of West Coast Line

Inc at ship s destination were the usual acts of an agent and
would not in themselves involve the agent in a principal s liabil

ity The relationship of respondent Wessel Duval Co Inc
IM I

as a stockholder in West Coast Line Inc is even more remotely
connected with the transaction even though that company s

telegraph blanks were used by Tage Nielsen and that company s

South American representative was kept informed as to the

progress of negotiations

FINDINGS

The freight charges collected from complainant for the car

riage of refrigerated cargo from Chile to New York in accord

ance with oral agreement with agents of SS Argentinean Reefer
were not unjustly discriminatory unreasonably prejudicial or

unreasonably disadvantageous and did not constitute an un

reasonable practice in violation of sections 14 16 or 17 of the

Shipping Act 1916

The imposition of the charge of 2 500 as alleged demurrage
on the SS Argentinean Reefer at destination was in the absence
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of any agreement for demurrage an unreasonable practice in

violation of section 17 of the Act

Complainant is entitled to recover 2 500 without interest from

respondent J Lauritzen but is not entitled to recover any

amounts from the other respondents
Accordingly an order will be entered directing the payment of

2 500 to complainant by respondent J Lauritzen

By the Board

Sgd A J WILLIAMS

Secreta1 Y
3 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 9th day of July A D 1951

No 676

D L PIAZZA COMPANY

V

WEST COAST LINE INC ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been had
and the Board on the date hereof having made and entered of
record a report stating its conclusions decision and findings
thereon which report is hereby referred to and made a part
hereof

It is ot dei ed That respondent J Lauritzen be and it is hereby
notified and directed to pay unto complainant D L Piazza Com

pany Minneapolis Minnesota on or before August 13 1951 the
sum of 2 500 as reparation on account of the unlawful collection
of that amount as demurrage

By the Board

Sgd A J WILLIAMS

SecretaiY
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No 704

AFGHAN AMERICAN TRADING COMPANY INC

v

ISBRANDTSEN COMPANY INC

Submitted June 29 1951 Decided July 25 1951

In the absence of undue prejudice or unjust discrimination the failure of
a carrier in foreign commerce to file with the Board an increase in its

tariff rate as required by the order in Docket No 128 Sectiotl19 In

vestigation 1935 1 U S S BB 470 affords no basis for an award of

reparation to a shipper Complaint dismissed

Samuel W Earnshww for complainant
John J O Con1W1 for respondent

REPORT 01 THE BOARD

By THE BOARD

Exceptions to the report of the examiner were fi1ed by the

respondent Oral argument was heard Our conclusions differ

from those of the examiner

Complainant shipped refined sugar in bags from New Y rk

N Y to Karachi Pakistan on January 13 and 31 1949 and paid
to respondent a rate of 19 50 per 2 240 pounds At the time of

shipment respondent s India Ceylon and Burma Outward Freight
Tariff No 2 on file with the Maritime Commission our predeces
sor showed the applicable rate to be 19 per 2 240 pounds Com

plainant demands reparation in the sum of 753 75 with interest

being the excess over the tariff rate on file The examiner recom

mended that the Board award reparation with interest

The material facts have been stipulated and may be sum

marized as follows Complainant is an exporter and respondent
is a common carrier by water in foreign commerce subject to the

Shipping Act 1916 as amended Freight charges on the two

shipments of sugar were prepaid by complainant at the 19 50

rate amounting to 29 396 25 Respondent s tariff on file with

622 3F M B
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the Maritime Commission at the time in question contained the

following provision

Rates and conditions contained herein are subject to change without notice
and are contingent upon space being arranged

The parties have also stipulated that respondent intended to

chjlllgejb tariff to reflect the bill of lading r te of 19 5 fp
ton for the shipment involved but through oversight or error

such change was not filed until May 9 1950 effective January
2 1949 and was received by the IVlaritime Commission on May
11 1950 also that respondent did not transport refined sugar
in bags for other shippers at the rate of 19 per ton or trans

port any sugar in bags between New York and Karachi Bombay
Colombo or Calcutta during 1948 or 1949 except the shipment
here involved

Complainant upon discovering the discrepancy between the
rate assessed and the tariff rate on file filed a claim with re

spondent which was rejected On August 9 1950 complainant
filed an informal complaint with the Board and in September
1950 was advised by the Board that the controversy did not ap
pear to be susceptible of voluntary adjustment Thereafter on

November 9 1950 a formal complaint was filed with the Board

Complainant alleges that the rates exacted by respondent are

discriminatory and unlawful in violation of sections 16 and 17
of the Shipping Act 1916 and in violation of the order in Docket
No 128 Section 19 Investigation 1935 1 U S S B B 470

Since it is stipulated that no other shipper paid lower rates
than were charged complainant in this case there is no showing
of undue prejudice in violation of section 16 of the Act or of

unjust discrimination in violation of section 17 of the Act Remis
v Moore McCormack Lines Inc 2 U S M C 687 692

Complainant urges that regardless of actual undue prejudice or

unjust discrimination the rate charged was unlawful because re

spondent failed to file its new rate in accordance with the order
in Docket No 128 sup1 a The material part of the order in that
proceeding so far as this case is concerned is as follows

1 Every common carrier by water in foreign commerce shall file with
the United States Shipping Board Bureau of this department schedules show
ing all the rates and charges for or in connection with the transportation of
property except cargo loaded and carried in bulk without mark or count

from points in continental United States not including Alaska or the Canal
Zone to foreign points on its own route

3 F M B
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2 Schedules shall be filed as aforesaid within thirty 30

days from the date such schedule change modification or cancellation be
comes effective

The rule was established pursuant to section 19 of the l1er

chant Marine Act 1920 which authorizes rules and regulations
affecting shipping in the foreign trade not in conflict with law

in order to adjust or meet general or special conditions unfavor

able to shipping in foreign trade

It is to be noted that the rule requires the filing of new rates

within 30 days after they become effective It contains no pro

vision that the carrier may not lawfully charge rates other than

the filed rates in fact such a provision in the rule would not

be consistent or workable in view of the requirement that the

new rate need not be filed until 30 days afte1 its effective date

The report of the Secretary of Commerce in promulgating the

nile shows that it was designed primarily to correct certain

methods and practices of foreign flag nonconference carriers who

were openly or secretly soliciting freight at cut rates and cre

ating conditions unfavorable to shipping in the foreign trade

The Secretary pointed out that sections 16 and 17 of the Ship
ping Act 1916 placed an obligation on every common carrier by
water in foreign commerce to make its rates public and available

on equal terms to all shippers in order to prevent undue preju
dice and unjust discrimination between shippers The rule did

not go so far as to declare that the charge by the carrier of a

rate not filed within 30 days after its effective date was unlawful

where no undue prejudice or unjust discrimination was shown

In this case the parties agreed on the 19 50 rate It was not

when charged contrary to law or regulation since the carrier s
old rate on file at the time provided that the old rate was subject
to change without notice and since the order in Docket No 128

Jl ermitted the filing of a changed rate within 30 days thereafter

rThe order i quite different from provisions of law affecting rail

I carriers and coastwise and intercoastal water carriers which re

I
quire the filing of rates before they become effective so that they
may be referred to and checked by the shipper before he pays

agrees to pay a rate

The question presented in this case is whether the shipper who

agreed to the 19 50 rate is entitled to a refund because the car

rier through oversight or error failed to post the new rates with

in the 30 day period We hold he is not so entitled where no undue

prejudice or unjust discrimination is shown and where as here

3F M B
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there is no showing that the failure caused the shipper in any way

to change its position
Complainant relies on the decisions of the courts and the Inter

state Commerce Commission allowing recoveries for all devia

tions from the published rate of which Louisville Nashville

R R Co v Maxwell 237 U S 94 is typical And complainant
calls attention to the general similarity between the Interstate

Commerce Act and the Shipping Act 1916 referred to by the

Supreme Court in U Navigat7on Co v Cunard S S Co 284

U S 474 But in the latter case the court at page 480 recognized
that similarity of construction could not apply where there was

dissimilarity in the terms of the statutes

The Interstate Commerce Act section 6 3 and 7 49 U S C

6 3 and 7 requires that changed rates be filed with the Com
mission 30 days bef01 e their effective date unless a shorter time

is permitted and that no carrier shall collect a greater or less or

different rate than the tariff rate on file The dissimilarity of this

statute from the Shipping Act 1916 and the order in Docket No

28 is obvious

Again complainant relies on decisions of our predecessors
awarding reparation to shippers involving interstate and inter

coastal carriers by water of which Muir Smith Co et al v Great

Lakes TTansit COTp 1 U S S B 138 is typical In those cases re

covery has been allowed where the shipper has paid rates in ex

cess of those filed pursuant to section 18 of the Shipping Act

1916 or different from those filed pursuant to section 2 of Inter

coastal Shipping Act 1933 The last mentioned statutes require
that carriers governed by their terms shall file maximum rates or

actual rates as the case may be with the Board and expressly
prohibit such carriers from charging a greater rate than that on

file The Intercoastal Shipping Act 1933 which partially super
seded section 18 of the Shipping Act 1916 is more explicit than
section 18 and requires that all changes of rates be filed with the

Board 30 days before they become effective unless a shorter peri
od is permitted and prohibits carriers subject thereto from col

lecting a greater or less or different rate from that which is filed

From the foregoing it is clear that there is similarity in the

statutory requirements on the one hand for rail carriers and

water carriers subject to the 1933 Act but on the other hand
different statutory requirements for carriers in foreign commerce

Complainant also relies on cases where common carriers in

foreign commerce agreed to adhere to regular rates established
3 F M B
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by the conference of which they were members and then by an

unfair means or device charged less than the established Tate

Recovery of the uncollected balances in such cases is the duty of

the carrier See P1 ince Line v American Paper Exports 55 F

2nd 1053 Recovery there however is based on violation of

the express provisions of section 16 second of the Shipping Act

1916 which provides
That it shall be unlawful for any common carrier by water I I

Second To allow any person to obtain transportation for property at less
than the regular rates or charges then established and enforced on the line
of such carrier by means of false billing false classification false weighing
false report of weight or by any other unjust or unfair device or means

Emphasis supplied

Here recovery is sought because the carrier charged more than

the alleged regular rate

Upon the facts in this case we are of the opInIOn that com

plainant is not entitled to reparation Nothing herein contained

however shall be deemed in any way to relax the requirements of

the rule announced in Docket No 128 supra which this Board

expects common carriers in foreign commerce to comply with

faithfully We do not condone respondent s disregard of its plain
duty under this rule

An order will be entered dismissing the complaint
3F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 25th day of July A D 1951

No 704

AFGHAN AMERICAN TRADING COMPANY INC

v

ISBRANDTSEN COMPANY INC

This case being at issue upon complaint and answer on file and
having been duly heard and submitted by the parties and full
investigation of the matters and things involved having been
had and the Board on the date hereof having Ipade and entered
of record a report stating its conclusions decision and findings
thereon which report is hereby referred to and made a part
hereof

It is ordered That the complaint be and it is hereby dismissed

By the Board

Sgd A J WILLIAMS

Secretary
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FEDERAL MARITIME BOARD

No M 34

PRUDENTIAL STEAMSHIP CORPORATION ApPLICATION To BARE

BOAT CHARTER GOVERNMENT OWNED WAR BuILT DRY CARGO

VESSELS FOR USE IN THE U S ATLANTIC GULF MEDITER
RANEAN SERVICE

REPORT OF THE BOARD

This is a proceeding under Public Law 591 81st Congress to
consider the application of Prudential Steamship Corporation to
bareboat charter two Victory type war built dry cargo vessels
for operation in berth service between U S Atlantic Gulf ports
and ports in the Mediterranean including Morocco Algiers
Italy Greece Turkey Syria Israel Egypt and Trieste

Lykes Bros Steamship Co Inc and American Export Lines
Inc intervened

The application was amended at the time of the hearing before

the examiner and ports on the Gulf of Mexico and Atlantic coast

ports south of Charleston South Carolina were eliminated Lykes
Bros Steamship Co Inc withdrew as an intervener after the

application was thus amended

Counsel for applicant stated that applicant requested the dis

charge ports mentioned in the original application should be

supplemented by a reference to Lisbon if that be regarded as a

Mediterranean port also Spain possibly and Jugoslavia to the

extent that country is not served by Trieste

The amendment calling for the elimination of Gulf ports and

ports south of Charleston and addition of Mediterranean ports
of discharge not specifically enumerated in original application
was objected to by intervener American Export Lines Inc The

examiner has found that the notice reference to ports in the
Mediterranean was sufficient to cover Mediterranean ports in

Spain and Jugoslavia He did not however regard Lisbon as a

Mediterranean port On both points we agree with the examiner
We also agree with the examiner that the elimination of Gulf

3 F M B 627
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ports and Atlantic ports south of Charleston and the enumera

tion of additional Mediterranean ports before the examiner do

not affect the Board s jurisdiction in the proceeding
Since our conclusions in other respects differ from those of the

examiner a review of the facts is considered appropriate
Applicant has maintained a berth service to the Mediterranean

since March 1946 Since the middle of April 1950 twenty two

sailings have been made from North Atlantic ports at irregular
intervals In some months there have been two three or four

sailings and in others one or none It owns the SS Moline Vic

tory bareboat charters on a long term basis the SS Newberry
Victory time charters the SS Algonquin ViCt01 Y and partially
owns the SS Paul Revere a converted Liberty tanker All four

of these vessels are now being used in applicant s berth service

to the Mediterranean The time charter of the SS Algonquin
ViCt01 y expires on August 10 1951 and applicant proposes to

replace this vessel with one chartered from the Government and

to also replace the Liberty type SS Paul Reve1e because it con

tends she is not as well suited for the Mediterranean berth

service as is a Victory type vessel

It is applicant s position that with four Victory type ships it

will be possible to establish a minimum of two sailings a month

and maintain a competitive position in the Mediterranean service

The testimony by applicant s witness indicates that the space

available eastbound is not sufficient for the cargo offerings to

applicant and by reason of the fact that for the past nine months

its ships had sailed full or down or full and down it was neces

sary for applicant to refuse cargo offerings and to limit its

freight solicitations Applicant further testified that in many

instances applicant s vessels had been completely booked two or

three weeks in advance of sailings
American Export Lines offered no testimony in opposition to

applicant s evidence on its cargo operations of the recent past
or otherwise to the applicant s case It relied mainly upon an

argument that the past carryings of the applicant do not afford
definite proof as to what volume of business might lie ahead
It is true that Public Law 591 for purposes of determining such
factual conditions as the adequacy of a service or the availability
of vessels under charter from private operators for use in such
service requires consideration of current conditions In the
absence of definite statistics from both applicant and intervener
the testimony as to applicant s present cargo operations as well
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as those of the past nine months which was uncontradicted is

sufficient to serve as a basis for projecting cargo volume availa

ble space and generally the market conditions under which the

applicant will operate in the immediate future In any event

there is adequate provision in the statute and adequate provision
will be included in any Government charter to applicant to protect
competitors in case of materially changed conditions in the future

In its exceptions the intervener points out that there is a

complete lack of evidence in the record that the use of the two
vessels applied for is required in the public interest and that

the burden of proof on that issue is upon the applicant Public

Law 591 Eighty first Congress does not provide that the use of
the vessels shall be in the public interest It provides that war

built dry cargo vessels owned by the United States may be

chartered for bareboat use in any seTvice which in the opinion
of the Federal Maritime Board is required in the public interest

There is a lack of direct evidence in the record that the service

contemplated is in the public interest which the applicant should
have and we believe readily could have supplied This lack

might indicate that the case should be dismissed or remanded

to the examiner to take fuller testimony on the point However
in view of our recent consideration of services from this country
to the Mediterranean area we can and do take judicial notice of
the fact that the service designated in this application is in the

public interest In our decision in M 26 Pacific Far East Line
Inc ChaTteT of WaT Built Vessels 3 F M B 535 we stated

The record amply confirms that the service contemplated is in the public
interest The record shows that the Mediterranean countries are now more

dependent than before World War II upon a number of Pacific coast prod
ucts Israel being a particularly important destination Many of these coun

tries are now receiving aid from the United States What this Board has

said in prior cases with rega d to the i otportanee of the se viee f om Atlantic
and Gulf ports to the Mediterranean area applies with equal force to the
service here involved from the Pacific coast Emphasis added

We find nothing in this record which would modify the con

clusions so recently reached in prior cases with respect to the
Mediterranean services See also Docket M 19 AmeTican EXPOTt
Lines Inc Charte1 of War Built Vessel 3 F M B 455

The examiner has stated that the evidence is persuasive that

upon the expiration of the charter of the Algonquin VictOTY
without additional vessels the trade would not be adequately
served With this conclusion we agree The record is also clear
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that privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at

reasonable rates for use in such service

The record in this case will support the three statutory findings
and a recommendation for the charter of 011e Victol y type vessel

as a replacement for the Algonquir Victory after August 10

1951 We are not at all satisfied however that sufficient justi
fication has been shown for the bareboat charter of an additional

Government owned Tessel in substitution for applicant s partial
ly owned vessel now in operation in the service in vhich charter

is applied for In Docket No M 14 Am Ha v S S Co Charters

of War Built Vessels 3 F M B 476 we stated under somewhat

analogous circumstances that while there may be no dispute
over the fact that a specified number of vessels is needed in a

particular service at the time in question it does not follow

that there is sufficient justification for the bareboat charter of

Government owned vessels to an operator in substitution for his

own privately owned vessels now in operation in the service

under consideration We do not mean to imply however that

Public Law 591 forecloses all possibility of substitution for

privately owned vessels of Government owned chartered vessels

in a particular service but rather that such substitution would

require a showing of unusual circumstances which are not here

present
Counsel for the Board in a memorandum agreeing with the

conclusions of the examiner suggests that the Board in its find

ings and certification clarify the service intended to be covered

and we agree that such clarification should be included

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the basis of the facts adduced of record the Board finds

and hereby certifies to the Secretary of Commerce

1 That the service between U S Atlantic ports including
the port of Charleston S C but excluding all ports south there

of and ports in the Mediterranean including ports in Morocco

Algiers Italy Greece Turkey Syria Israel Egypt Jugoslavia
and Spain for which applicant proposes to charter two Victory
type vessels is required in the public interest

2 That such service will not adequately be served without

the use of one additional Victory type war built dry cargo
vessel after withdrawal from such service of the SS Algonquin
Victory and
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3 That privately owned American flag vessels are not avail

able for charter by private operators on reasonable conditions

and at reasonable rates for use in such service

By the Board

JULY 26 1951

Sgd A J WILLIAMS

Secretary
3 F M B
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No 702

INCREASED RATES ALASKA STEAMSHIP COMPANY

No 702 SUB 1

NORTHWEST FISH TRAFFIC COMMITTEE

v

ALASKA STEAM HIP COMPANY

No 702 SUB 2

KETCHIKAN COLD STORAGE CO ET AL

v

ALASKA STEAMSHIP COMPANY

No 702 SUB 3

TERRITORY OF ALASKA

v

ALASKA STEAMSHIP COMPANY

Submitted June 11 1951 Decided August 10 1951

Increased rates on frozen fish from ports in Alaska to Seattle Washington
not shown to be unreasonable or otherwise unlawful Board s order of
August 29 1950 vacated and complaints dismissed

Fred H Tolan Robert L Je1 nberg lnvin W Silverman and

George Sunberg for complainants
Stanley B Long Ar thur G Grunke 1a L Ewe1 s and A H

Ziegler for respondent
Chas B Bowling J W Bourke Chas W Bucy and Walter

D Matson for U S Department of Agriculture intervener

REPORT OF THE BOARD
BY THE BOARD

Alaska Steamship Company 30 days or more before the
annonnced effective date filed proposed increased rates on frozen
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fish hereinafter referred to as the new rates from various

ports in Alaska to Seattle Wash to become effective September
1 and September 5 1950 Protests were filed praying for suspen

sion pursuant to Intercoastal Shipping Act 1933 section 3 The

Board by prior order denied suspension and directed the carrier

to impound the revenue resulting from the increase pending
filing of formal complaints by protestants and determination as

to the lawfulness of the new rates by the Board

Complaints were duly filed 1 by Northwest Fish Traffic
Committee on its own behalf and on behalf of various member

corporations dealing in frozen fish in Chicago Ill and Seattle

2 by Ketchikan Cold Storage Co and other dealers in frozen
fish at Ketchikan Alaska and 3 by the Territory of Alaska
The first two complaints charged that the new rates were unduly
preferential and prej udicial in violation of sections 16 and 17
of the Shipping Act 1916 and unreasonable in yiolation of sec

tion 18 of the Act and prayed that the new rates be set aside
The third complaint charged that the rates were unreasonable
and prayed for public hearings in Alaska The Secretary of

Agriculture and the Secretary of the Interior intervened in

support of the complaints Hearings were held in Ketchikan and
Seattle

The examiner found that there was no showing that the new

rates were unreasonable or otherwise unlawful and recom

mended that the complaints be dismissed Exceptions were filed

by some complainants and the matter was submitted without
oral argument We agree with the conclusions of the examiner

Halibut and salmon constitute the bulk of frozen fish produced
in Alaska The catching of halibut is governed by a treaty with
Canada pursuant to which an International Fisheries Commis
sion determines the volume that may be caught in given areas

and fixes the opening and closing of the season which during
the last two years was between May 1 and some time in July
The salmon season runs from earlier in the year to October
The total fish frozen in Alaska in 1949 was roughly 40 million

pounds of which 11 million were frozen in Ketchikan
Fishermen bring their catches to port where the fish are sold

to buyers making the highest bids The buyers then arrange to
have the fish processed frozen and put in cold storage pending
shipment Some frozen fish moves each month of the year but
the heaviest shipping season is between June and October About

75 percent of all frozen fish originating in Alaska is shipped in
3 F M B
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carload lots by water to Prince Rupert B C thence by refrig
erator rail car to destinations east of the Rocky Mountains in

the United states A small amount is shipped overland from

Seattle Chicago New York and Boston are the principal points
of destination where market competition is encountered with fish

from the Atlantic Gulf and Pacific coasts the Great Lakes

and even Japan and other foreign countries Most frozen fish

landed in Seattle is placed in cold storage for local listribution
along the Pacific coast and throughout the western states

Frozen fish generally is packed in boxes of five standard sizes

and cubic measurements as follows

100 pound size equaling 4 cubic feet

200 pound size equaling 8 cubic feet

300 pound size equaling 13 cubic feet

400 pound size equaling 14 cubic feet

500 pound size equaling 18 cubic feet

As a rule respondent accepts the weights stenciled on the

boxes and shown in bjlls of lading by shippers The larger sized

boxes frequently bulge The bulge is caused by over packing the

boxes or by the natural shape of large fish

Respondent is the only common carrier transporting frozen

fish from Alaska to Seattle There are however small vessels

actively engaged in carrying such fish from Alaska to Prince

Rupert and Seattle operating on a charter basis

According to exhibits of record respondent originated nearly
three times as much frozen fish in southeastern Alaska as in the

rest of the entire Territory between 1945 and 1949 inclusive

Cold storage plants are located at Ketchikan Wrangell Peters

burg Juneau Sitka and Pelican in that area The originating
points in southwestern Alaska are Cordova Valdez Latouche

Point Ashton Port Nellie Juan and Seward On Cook Inlet

frozen fish is loaded at Seldovia In the Kodiak Is and range the

fish is taken on at Port Williams and off the Alaska Peninsula
Sand Point has had a cold storage plant since 1948 Small quan

tities have originated on Bristol Bay since 1948 although there

are no cold storage plants there Some of the smaller shipping
ports do not have wharf facilities and at times frozen fish is

loaded directly from fishing vessels such vessels having freezing
equipment Ketchikan leads all Alaskan ports in producing and

shipping frozen fish and is the last port of call on respondent s

southbound schedules

The latest general investigation into Alaskan rates was Alas
3 F M B



INCREASED RATES ALASKA STEAMSHIP COMPANY 635

kan Rate Investigation No j 3 U S M C 43 where a general
description of the peculiarities of the trade in that area was set
forth

For many years prior to the new rates respohdent s tariff on

frozen fish was on a cubic basis The new rates are on a weight
basis Complainant Northwest Fish Traffic Committtee furnished

respondent with an average weight of 32 pounds per cubic foot
for conversion purposes

The following table prepared from exhibits of record sets
forth in concise form the points of origin distances to Seattle
and the rates based on a density of 32 pounds per cubic foot

Rates in dollars and cents

i rom Distance
Prior to Year Year Sept 1 1950

year 1944 1944 1947

Per Per Per Per Per
1lf i les cubic foot cubIC foot cubIC fool cubic foot 100 pounds

Ketehikan no 0 u 757 21 2436 25 305 95
WrangelL n 859 n

225
261 265 32 1 00

Petersburg 907 261 265 32 1 00
Juneau 1 033 245 284 285 335 1 05
Sitka 1 218 2625 3074 305 355 1 10
Pelieann 1 261 2625 3074 305 355 1 10
Cordova 1 599 325 377 35 42 1 30
Seward 1 856 325 377 35 42 1 30
Seldovia 2 033 375 435 38 43 1 35
Point Williams 2 068 435 38 43 135
Sand Point u 2 416 I 40 448 140
Bristol Bay 2 345 50 50 1 50

I This rate WM established in 1948 when the cold storage plant was established

Mileages are those over the usual routes through the inside
channel except that from Bristol Bay the distance shown is on

the outside ocean lane direct to Seattle
The complaints raise three main objections to the new rates

1 The change of basis from cubic to weight is unlawful 2
the rates are unduly prejudicial to Ketchikan and unduly pref
erential to other shipping ports more distant from Seattle and

3 any increase in frozen fish rates is unreasonable

Taking up the first complaint it appears that some of the
complainants in this case participated in a movement to obtain
through ship and rail rates from Alaskan ports through Seattle
to eastern United States destinations All rail rates are charged
on a weight basis Apparently the same complainants objected
vigorously when respondent computed its new rates on a weight
basis in order to bring about uniformity between local ship rates
and through ship and rail rates The record shows there was

difficulty in assessing proper freight charges based on cubic
3F M B
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rates becaufe of the bulges of the standard fish boxes when

packed The carrier made some effort to re measure boxes and

ncompute charges when there were serious bulges but this

practice Wl S not always uniform Complainants urge that the

carriel should not change to a weight basis but should meticu

10llsly measure every bulging box VIe cannot see that such a

practice is necessary If for reasons of uniformity with rail

Jrclctices 01 for other reasons of practibility the carrier believes

that charges based on a weight rather than on a cubic content

are preferable they should not be set aside for that reason alone

In a s milar case the carrier has been given the option to charge
either by weight or by cubic content Alaskan Rate Investigation
1 V S S B 1

It is next charged that the new rates are unduly prejudicial
to Ketchikan in violation of sections 16 and 17 of the Shipping
Act 1916 Section 17 of course applies to rates in foreign com

merce only and is not applicable to this case Section 16 however

is applicable and prohibits any undue prej udice to any person

locality or description of traffic Ketchikan complainants contend

that the new rates discriminate against that port in favor of

every other Alaska port originating frozen fish in that it narrows

the spread of difference in rates from the other ports as against
Ketchikan to the disadvantage of Ketchikan It will be observed

from the table above that as distance increases the rate increases

and that Ketchikan being nearest to Seattle takes the lowest

rate The alleged discrimination is claimed to result because the

percentages of rate differentials at the northern ports over

Ketchikan have decreased thus changing port percentage rela

tionships in favor of the northern ports They compare the

differentials of the new rates with those which existed prior to

1944 and with those resulting from the rate adjustments in

1944 and 1947 For example prior to 1944 the Petersburg rate

differential was 7 1 percent over Ketchikan in 1947 it was

reduced to 6 percent and on September 1 1950 it became 5

percent At Seldovia the drop was more drastic from 78 6 per

cent prior to 1944 it became 52 percent in 1947 and 42 percent
on September 1 1950 Similar comparisons are made with dif

ferentials at Juneau Sitka Pelican Cordova Seward Kodiak

and Sand Point which show the same trend in varying degrees
All comparisons and percentages are based on the tariff rates

reflected in the table herein and do not include war surcharges

By contrast it may be noted that the absolute money differential
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between ports is almost the same by the new rates as by the

1947 rates

Ketchikan complainants also charge undue prejudice on the

ground that Ketchikan shipments to Seattle pay a greater ton

mile rate than those from ports more distant They assert that

from Ketchikan the ton mile rate is 346 cents whereas from

Sand Point it is 2 14 cents although the basis for the computa
tion is not explained Respondent concedes that long hauls yield
less gross revenue than short hauls per mile showing a ton mile

rate of 161 cents from Ketchikan and 7 4 mills from Sand Point

computed upon a measurement ton of 40 cubic feet at the rates

per cubic foot and the dist nces shown in the foregoing table

Respondent testified that it has never used a percentage rela

tionship of port differentials in rate making and that further

increases to the distant ports over Ketchikan would dry up

northern traffic That ton mile revenue should decrease as dis

tance increases is a cardinal principle of rate making Water

carriers are required to pay certain terminal costs such as

stevedoring and port charges at Jach end of any carriage These

charges may vary with port conditions but bear no relation to

the number of miles that the cargo is carried The matter of

distance is not controlling as a factor in rates for water trans

portation Eastbound Intercoastal Lumber 1 U S M C 608 622

Furthermore it is well established that the question of reason

ableness is not a matter of mathematical computation but one

of fact The lessening of the Ketchikan percentage differential

in rates under the more distant ports in 1947 apparently caused

no loss of business after that date Ketchikan s freezings of 1948

and 1949 increased substantially over the 1947 figure Proof is

lacking that the new change in percentage differential will have

a different effect The record reveals various considerations other

than price governing the port at which fishermen choose to

deliver their fish weather and storms distance from fishing
areas to port shortening of the halibut season which makes

unprofitable long trips from the fishing areas and the impo
sition by the Territory of non resident fishing taxes whiresult

in diversion of some fish from Alaskan ports Furthermore

respondent s testimony develops that prices bid for fIsh will

fluctuate as much as two or three cents in a single day at the

same port
We find therefore that the evidence does not support com

plainants charge of undue prejudice or unreasonableness based
3 F M B
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on respondent s failure to maintain the percentage differentials

between ports which existed in prior tariffs or on the ground
that the ton mile rate to Seattle for the haul from Ketchikan is

higher than the ton mile rate from more distant ports
Finally complainants charge that the increased rates are

unreasonable and impose an undue burden on the frozen fish

industry Complainants urge that the frozen fish business has

proved unprofitable since 1947 and one of the complainants
contends that it has recently been losing money Further it is

urged that the busineRs iR unprofitable because of the tremendous

influx of foreign frozen fish into the United States in competition
with the Alaskan product While these facts are doubtless true

they are not proof of unreasonableness of respondent s new rates

In Eastbound Inte1 coastal Lumne1 cupra our predecessors said

at page 623

We cannot require of carriers the establishment of rates which assure to a

shipper the profitable conduct of his business The carrier may not impose
an unreasonable transportation charge merely because the business of the

shipper is so profitable that he can pay it nor conversely cim the shipper
demand that an unreasonably low charge shall be accorded him simply be
cause the profits of his business have shrunk to a point where they are no

longer sufficient

The law does not contemplate the equalization of natural

advantages and disadvantages through adjustment of freight
rates Intercoastal Cancellations and Restrictions 2 U S M C

397 399

Complainants also charge that the new rates are unreasonable

because they single out frozen fish for the present rate increase
thus putting an undue burden on this traffic to its disadvantage
in comparison with other commodities carried The table quoted
above shows that respondent s new rate on frozen fish from

Ketchikan to Seattle makes an increase over the 1944 rate of

approximately 25 percent There was a minor rate increase from

24 36 cents per cubic foot to 25 cents per cubic foot in 1947 at

a time when respondent s other rates were generally increased
about 36 percent to meet the carrier s increased operating costs

Respondent states that in realization of the situation of frozen

fish packers at that time the overall 35 percent increase was

not then added to the frozen fish rate

Respondent shows that while frozen fish rates from Ketchikan

to Seattle will as a result of the new rates show an increase of

about 25 percent over 1944 the rate on freight N O S has gone

up in the same period 45 percent and the rate on canned fish
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has gone up 70 percent For the same period respondent s

operating costs including stevedoring but exclusive of overhead

or return on invested capital have gone up 82 5 percent
Respondent shows that the new rates produced a total increase

of revenue from all Alaskan ports to Seattle on frozen fish

amounting to 2 005 72 in September 1950 and 5 942 63 in Octo

ber 1950 and are expected to produce in a single calendar year
an increase of 33 895 65 from the entire territory of Alaska

including 5 514 53 increased revenue from Ketchikan For the

year 1949 respondent reported total operating revenues of

14 687 441 It thus appears that while respondent s revenue

from frozen fish is a relatively small part of its entire business
it is a part which in recent years has not faced the increase in

rates imposed upon respondent s other traffic

Complainants point out that respondent s gross revenue from

frozen fish has increased 152 percent since the prior increase in

rates without any increase in the number of ships to handle the

traffic This aigument is not convincing in the absence of a

showing that increase in gross revenue has also brought an

increase in net revenue and in the absence of proof that the

carrier s present service is inadequate
The Board has carefully considered the record in this case

including the testimony of the intervener the Secretary of Agri
culture and the prepared statement of the intervener the

Secretary of the Interior The Board finds there is no showing
that the new rates are unduly preferential or prej udicial or

unreasonable or otherwise unlawful Accordingly an order will

be entered vacating the Board s order of August 29 1950 in
Docket 702 and dismissing the complaints in Dockets 702 Sub 1

702 Sub 2 and 702 Sub 3

Chairman Cochrane being absent took no part in the decision
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ORDER

At a Session of the FEDERAL llARITIME BOARD held at its office in

Washington D C on the 10th day of August A D 1951

No 702

INCREASED RATES ALASKA STEAMSHIP COMPANY

No 702 SUB 1

NORTHWEST FISH TRAFFIC COMMITTEE

v

ALASKA STEAMSHIP COMPANY

No 702 SUB 2

KETCHIKAN COLD STORAGE CO ET AL

v

ALASKA STEAMSHIP COMPANY

No 702 SUB 3

TERRITORY OF ALASKA

v

ALASKA STEAMSHIP COMPANY

These cases being at issue upon complaints and answer on file

and having been duly heard and submitted by the parties and

full investigation of the matters and things involved having been

had and the Board on the date hereof having made and entered

of record a report containing its conclusions decision and find

ings thereon which report is hereby referred to and made a

part hereof

It is otdered That the Board s order of August 29 1950 in

Docket No 702 be and it is hereby vacated and

It is further ordered That the complaints in Docket Nos 702

Sub 1 702 Sub 2 and 702 Sub 3 be and they hereby are dis

missed

By the Board

Sgd A J WILLIAMS

SeC1 eta1 Y
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No M 35

LYKES BROS STEAMSHIP CO INC ApPLICATION TO BAREBOAT

CHARTER GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS

FOR USE IN THE U S GULF FAR EAST SERVICE TRADE ROUTE

No 22 LINE D

REPORT OF THE BOARD

This is a proceeding under Public Law 591 Eighty first Con

gress on an application of Lykes Bros Steamship Co Inc to

bareboat charter two Victory type Government owned warbuilt

dry cargo vessels for use in its subsidized U S Gulf Far East

service on Line D of Trade Route No 22 for a minimum of

one voyage and such additional voyages as may be justified by
traffic conditions

The case was heard by an examiner on August 20 1951 and

the examiner has recommended that the required statutory find

ings and certification be made by the Board There was no

opposition to the application and no exceptions were filed to the

recommended decision of the examiner except by Board counsel

who recommends that the charter applied for be limited to one

round trip voyage with each vessel The facts are set forth fully
in the examiner s recommended deciSIon and we adopt his state

ment of facts as our own We also adopt his recommendation

that the Board make the required findings and so certify them

to the Secretary of Commerce Our comments deal with the

proposed limitation to one round voyage for each vessel which

has been recommended by counsel of the Board

In its application the company states that it desires two vessels

for a minimum of one voyage each and such additional voyagef

as may be justified by traffic conditions Testimony offered in

this case which is not disputed shows clearly that applicant s

vessels have sailed substantially full from July 1 to August 15

1951 and that the company has found it necessary to decline a

very substantial amount of cargo offered for prompt or reason

ably prompt shipment Applicant has maintained a schedule of
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48 sailings per annum on this line for the past two years The

testimony also shows that the vessels moving outbound on this

route are all booked full through September and that the situa

tion is becoming more acute every day and will even become

worse during the next 60 to 90 days when the cotton crop

becomes available for export In addition it is expected that

due to increased production in the Philippines of sugar and

copra which will begin to move in volume in November and a

heavy and growing import of logs and lumber from the Philip
pines the situation will be equally acute on inbound cargo The

evidence clearly shows that the Board can at this time make

the three statutory findings There appear to be no circumstances
in this case which make it appropriate at this time to recommend

the placing of restrictions on the charter of these vessels as to

time or number of voyages It is to be noted that the standard

form of bareboat charter contains a 15 day termination clause
which the Maritime Administrator is at liberty to exercise at

any time changed conditions warrant such termination

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

Upon the record in this case the Board finds and hereby
certifies to the Secretary of Commerce 1 That the service

considered is required in the public interest 2 that such
service will not be adequately served without two additional
vessels and 3 that privately owned American flag vessels
are not available for charter by private operators on reasonable
conditions and at reasonable rates for use in such service

The Board recommends that adequate provision be made to

protect the interest of the Government under its operating dif
ferential subsidy contracts with applicant

Board member Gatov being absent took no part in this
decision

By the Board

AUGUST 31 1951

Sgd A J WILLIAMS

SeC1 eta1 Y
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No M 35

LYKES BROS STEAMSHIP CO INC ApPLICATION TO BAREBOAT

CHARTER GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS
FOR USE IN THE U S GULF FAR EAST SERVICE TRADE ROUTE
No 22 LINE D

The Board should find and so certify to the Secretary of Commerce that the
U S Gulf Far East service in which Lykes Bros Steamship Co Inc
proposes to bareboat charter two Victory type Government owned war

built dry cargo vessels is in the public interest that such service would
not be adequately served without the use therein of such vessels and
that privately owned American flag vessels are not available for charter

by private operators on reasonable conditions and at reasonable rates

for use in such service

William Radne for applicant
M E Halpe1 n Joseph A Klausne1 and Alan F Wohlstetter

for the Board

RECOMMENDED DECISION OF A L JORDAN EXAMINER

This is a proceeding under Public Law 591 Eighty first Con

gress on an application of Lykes Bros Steamship Co Inc to
bareboat charter two Victory type Government owned war built

dry cargo vessels for use in its subsidized U S Gulf Far East

service on Line D of Trade Route No 22 for a minimum of

one voyage and such additional voyages as may be justified by
traffic conditions The vessels are sought to accommodate cargo

in excess of the present berth capacity of applicant s owned

vessels in this service

Hearing on the application was held August 20 1951 pursu
ant to notice in the Federal Register of August 10 1951 The

usual notice of 15 days was not given because of the urgency

of the matter There was no opposition to the application and

the only testimony of record is that of applicant s vice president
in charge of traffic

Trade Route No 22 is one of the essential foreign trade routes

of the American merchant marine It has been served by Lykes
since 1937 under subsidy contract Three other American flag
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operators are serving certain segments of this route States

Marine and Waterman primarily to Japan and Korea Isthmian

to some extent with only two out bound sailings in the first

seven months of 1951 Inbound participation by these lines is

negligible which practically leaves Lykes as the sole American

flag operator inbound

Over a million and a half tons of cargo outbound and 700 000

tons inbound move over the route annually Outbound cargo is

principally cotton fertilizers chemicals foodstuffs petroleum
naval stores and manufactured goods Inbound cargo is pri
marily sugar copra canned pineapple logs and lumber from the

Philippines and rubber tin and bauxite from the N E IStraits

area

Lykes subsidy contract provides for a maximum of 24 sailings
per annum on this route In addition by authority of the Mari

time Administration it is permitted to make two additional sail

ings per month over Line D with owned vessels without sub

sidy Notwithstanding this all of its vessels for the past several
months on this route have sailed approximately 100 percent full

and substantial cargo offerings had to be declined Applicant s

witness tesfified that from July 1 to August 15 1951 Lykes has

had to decline more than 77 000 tons of cargo offered for prompt
or reasonably prompt shipment and is already booked full

through September on this route Recent offerings declined for

lack of space for instance were 10 000 tons of rice Export
Import Bank financed to N E IStraits and 38 000 drums of

gasoline and 5 000 tons of fertilizer for Formosa The backlog
at present it is stated is more than enough to fill two Victorys
and cargo is being declined by Lykes for lack of space at the

rate of 12 000 tons weekly This condition the witness states is

getting worse every day and will become more acute during the

next 60 to 90 days when the cotton crop becomes available for

export He estimates that in excess of 1 500 000 bales will be

exported to the Far East and states that many of the cotton

shippers have requested Lykes to increase its number of sailings
to handle this movement

The situation the witness states during the coming months

will be equally acute inbound due to increased production in the

Philippines of sugar and copra the sugar crop to begin to move

in volume in November and unless additional tonnage is pro

vided essential imports of sugar and copra will not be able to
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move to the United States Also from the Philippines it is ex

pected there will be a continued heavy and growing import of

logs and lumber

The witness testified there is urgent need for additional ca

pacity on this route both outbound and inbound and that the
need will continue indefinitely

It is essential the witness states that the route be serviced
with fast liner type vessels Liberty vessels he says could be
used if no other alternative existed but their use would result
in delay in the delivery of critically needed cargoes such as

aviation gasoline and delay of import of such strategic com

modities as rubber and tin and moreover the use of Liberty
vessels when Victory vessels are available from the Government
fleet could needlessly impair the standing and reputation of the
established American liner operations

Applicant states that it has recently surveyed the charter
market and is advised by New York brokers there are no fast
liner type vessels available for charter that such Libertys as

are available are held at a time charter rate of 65 000 per
month and that Victory vessels when available have been
offered at time charter rates of between 80 000 and 85 000
per month These rates the witness testified cannot be justified
for regular round trip service in liner type operation such as

provided by Lykes and operation at the current market rates
with such chartered tonnage would produce an out of pocket loss
in Lykes service The witness testified for instance that a

Victory will carry 6 650 tons of gasoline in 55 gallon drums At
the tariff rate of 34 50 per ton the revenue would amount to

229 425 enabling the company to barely break even

Lykes purchased three Victory vessels in the early part of this

year and owns other vessels employed in other services The
witness testified that none of these could be withdrawn and put
int9 the service under consideration without impairing such
other services

Counsel for the Board takes the position that applicant for
the present has met the three statutory requirements of Public
Law 591 Eighty first Congress but has not shown that suitable
vessels may not be available after one voyage the length of which
is about 4 months He also suggests that consideration should be
given to a charter rate higher than 15 percent

The record does not justify the limitation suggested by counsel
for the Board
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CONCLUSIONS AND RECOMMENDATIONS

The Board should find and so certify to the Secretary of Com

merce that the U S Gulf Far East service in which Lykes Bros

Steamship Co Inc proposes to bareboat charter two Victory
type Government owned war built dry cargo vessels is in the

public interest that such service would not be adequately served

without the use therein of such vessels and that privately owned

American flag vessels are not available for charter by private
operators on reasonable conditions and at reasonable rates for

use in such service
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No M 20

AMERICAN PRESIDENT LINES LTD ApPLICATION TO BAREBOAT
CHARTER GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS
FOR EMPLOYMENT IN ITS ATLANTIC STRAITS SERVICE C 2
TRADE ROUTE No 17

REPORT OF THE BOARD

This proceeding was originally instituted under Public Law
591 Eighty first Congress upon application of American Presi
dent Lines Ltd for the bareboat charter of two Government
owned war built dry cargo AP 2 vessels Victory type for use

in the company s Atlantic Straits service Service C 2 of Trade
Route No 17 The Board on March 1 1951 made the required
findings and certification to the Secretary of Commerce as to the
charter of one vessel in that service 3 F M B 504 The com

pany has now applied for one additional AP 3 or AP 2 Victory
type vessel for use in the same service and the examiner has
made the following recommendation

The Board should withhold its findings and certification to the Secretary
of Commerce and hold this record open for the purpose of affording appli
cant an opportunity to submit additional facts in support of the application
It is recommended that further hearing herein be had on or about October
1 1951

Exceptions to the examiner s decision were filed by American
President Lines and a memorandum of American Hawaiian

Steamship Company and Luckenbach Steamship Company sup
ports the recommended decision

Oral argument was held on August 21 1951
In its letters dated June 11 and June 18 1951 applicant stated

that because of delays incident to the procurement of the An

chorage Victory which was chartered pursuant to the Board s

finding of March 1 1951 in this case the company was unable
to provide a sailing in February 1951 that delays incurred by
that vessel in the Indonesia Malaya area and the other causes

beyond its control indicated that a further break in the service
appeared to be inevitable in June or July and that a maximum
of only 11 voyages could be completed in the calendar year 1951
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with the 4 vessels then in service It was further stated that

demands for shipping space from both East and West coast out

bound for each of the four sailings prior to June 11 had far ex

ceeded each vessel s capacity and that applicant s vessels had

been booked to capacity on inbound voyages It was pointed out

that the Anchorage Victory on her latest in bound voyage found

it necessary to decline an offer of 1 000 tons of rubber due to

shortage of space

The company now operates four vessels in this unsubsidized

service one of which is under barebo t charter from the Gov

ernment pursuant to our prior findings in this case decided

March 1 1951 From the record before us we should have no

difficulty in making the findings 1 that the service is required
in the public interest and 2 that privately owned Ameflcan

flag vessels are not available for charter by private operators on

reasonable conditions and at reasonable rates The substantial

question here involved is whether there is sufficient evidence upon

which the Board can make a finding that the service for which

the applicant intends the vessel is not adequately served

We understand that applicant claims the need of a further

ship to make a sailing from New York in November 1951 a date

which is sufficiently close at hand so that a decision may be made

on the presently available evidence We feel that applications like

the present must stand or fall on the evidence presented when

the cases are heard Applicants are always at liberty to make

new applications if new conditions arise

Applicant contends that a prima facie case of inadequacy of

service is made out because applicant s vessels have been shutting

out cargo in both directions and because due to port delays in

the Far East voyages are taking longer than 120 days to com

plete thus making a sailing from the Atlantic coast approxi
mately each 4 weeks a practical impossibility with the 4 ships

now available Applicant points out that by the decision in S 17

dated January 24 1951 we held that United States flag services

between U S Atlantic and California ports and Malaya Indonesia

were inadequate and that there was a need for applicant s C 2

service with a sailing approximately each 4 weeks Applicant
points out that there was a gap of over 50 days between its June

9 1951 and its July 30 1951 sailings and that applicant with

out an extra ship might be unable to make a sailing in November

We take official notice however that irrespective of applicant s

statements of inability to maintain a 120 day schedule on August
3 F M B
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27 1951 it made application to the Maritime Administration for

permission to call its C 2 service vessels out bound from U S

Atlantic and Pacific at Guam Even though it were possible to

cover the added Guam port time by a corresponding reduction of

port time at some subsequent port an operation not always
attainable the deviation itself necessary to include Guam tends

to diminish the possibility of meeting the basic 120 day schedule

of the service

The inadequacy of service contemplated by the statute is inade

quacy of all American flag operations in the service not merely
the inadequacy of the service of a particular applicant or line

A clear showing by an applicant that its American flag vessels

are unable to provide adequate service is some evidence that all

American flag vessels are unable to do so and in the absence of

evidence to the contrary from competitive or other sources may

well be sufficient to support the statutory finding But it must

always be kept in mind that the adequacy or inadequacy of appli
cant s own operations are important so far as the statutory re

quirements are concerned only as they are evidence of the total

inadequacy of all American flag operations in the service contem

plated See Report No 1783 of Senate Committee on Interstate

and Foreign Commerce Eighty first Congress Second Session

Luckenbach Steamship Company appearing in opposition to

the application showed that the present intercoastal carriers

could readily carry the estimated 3 000 tons of intercoastal cargo

which American President Lines carries on the average east

bound on each sailing of its C 2 service A witness of Pacific Far

East Line also appearing in opposition to the appljcation showed

that company to be operating between California and Malayan
ports with a minimum of 14 sailings eastbound in 1951 and

much free space and that it was in 1951 in a position to carry a

substantial amount of additional cargo from the Indonesia Malaya
area to California Of course it may be pointed out that the

intercoastal service offered by Luckenbach Steamship Company
and American Hawaiian Steamship Company and the California

Indonesia service offered by Pacific Far East Line covers parts
or segments only of the entire Atlantic coast Indonesia service
offered by applicant Applicant urges that the mere fact that

competitors are able to supply segments of the total C 2 service

should not be given weight against applicant s claim of inability
to provide adequacy over the entire service We do not need to

express our opinion on this point to decide this case In any event
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competitors along segments of a service may very well be pro

tected in other ways

The question in this case is whether there is an inadequacy of

the service as a whole In the decision in S 17 it was emphasized
more than once that the C 2 service was primarily a Malaya
Indonesia service The carriage of intermediate cargo between

the Philippines and Hong Kong and United States ports was not

to interfere with the primary purpose of maintaining a service

to and from Malaya Indonesia Looking then at applicant s testi

mony in the light of the primary purpose of its C 2 service this

shows that its vessels on sailing from Atlantic ports carry ap

proximately 40 percent of capacity for the Indonesia Malaya area

and approximately 40 percent for other transpacific ports leav

ing apparently some space to be filled at California ports Appli
cant urges that its evidence supports the claim that its vessels

are fully loaded and may even have to refuse cargo for some

one or more transpacific destinations When analyzed however

this testimony does not show that applicant s vessels are concen

trating on Indonesia Malaya cargo or that there is more of such

cargo than the vessels can carry if they exclude shipments to

ports which we have declared to be secondary in this service

Similarly the record shows that while applicant s vessels may be

fully loaded on their home bound voyages when cargo from all

ports is considered there is no showing that they are fully
loaded with cargo originating in the Indonesia Malaya area In

fact the reverse appears from the evidence A witness of Ameri

can President Lines testified that normally a ship should be

around 60 to 70 percent loaded leaving Singapore The witness

further testified that even if it were possible to fill the C 2 service

vessels at Singapore home bound they would not so book them

stating
We are trying to give service and serve all segments of the route We have

shippers that depend on us in the Philippines and Hong Kong just the same

as they do in Indonesia and Malaya
Thus when all the evidence is analyzed it does not support a

finding that there has been in the recent past an inadequacy of

service on the C 2 service as a whole as outlined in Docket 8 17

Accordingly on the basis of the record the Board is unable to

make the third finding of inadequacy of service

By the Board

SEPTEMBER 13 1951

Sgd A J WILLIAMS

Secretary
3F M B
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No M 16

PACIFIC ATLANTIC STEAMSHIP CO ApPLICATION TO BAREBOAT

CHARTER GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS

FOR EMPLOYMENT IN THE INTERCOASTAL TRADE

No M 17

POPE TALBOT INC ApPLICATION TO BAREBOAT CHARTER

GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS FOR

EMPLOYMENT IN THE INTERCOASTAL TRADE

No M 28

LUCKENBACH STEAMSHIP COMPANY INC ApPLICATION TO BARE

BOAT CHARTER GOVgRNMENT OWNED WAR BUILT DRY CARGO

VESSELS FOR EMPLOYMENT IN THE INTERCOASTAL TRADE

REPORT OF THE BOARD

This proceeding instituted under Public Law 591 Eighty first

Congress is based upon applications of Pacific Atlantic Steam

ship Co Pope Talbot Inc and Luckenbach Steamship Com

pany Inc to bareboat charter Government owned war built

dry cargo vessels for use in the intercoastal trade The case was

heard before an examiner who has recommended that the Board

make the statutory findings 1 That the service for which

Pacific Atlantic proposes to bareboat charter the Linfield ViCt01 y

JeTemiah S Black and Elmer A Sperry and Pope Talbot pro

poses to bareboat charter the Pere Marquette Albe1 t S Burleson

and M M Guhin for one additional round voyage each is re

quired in the public interest 2 That such service would not

be adequately served without the use therein of such vessels and

3 that privately owned American flag vessels are not available

for charter on reasonable conditions and at reasonable rates for

use in such services
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Waterman Steamship Corporation one of the interveners has

filed exceptions to the examiner s recommended decision as re

spects the application of Pacific Atlantic Steamship Company
but did not except to that portion of the examiner s recommended

decision relating to Pope Talbot Inc The other interveners

West Coast Lumbermen s Association American Hawaiian

Steamship Company and American President Lines Ltd did not

except to the examiner s decision and Luckenbach at the hearing
before the examiner withdrew its application The application
of Pope Talbot was not opposed

These cases were considered by the Board in January 1951

3 F M B 489 and again in March 1951 The Board s last report
was on April 17 1951 3 F M B 525 wherein it was recom

mended that the applications as amended of Pacific Atlantic

Steamship Company and Pope Talbot Inc be limited to one

and one half voyages for each of three vessels operated by those

two applicants such voyages to terminate on the Atlantic coast

with a requirement that the charterers should assume all ex

penses incident thereto and that the charter hire payable there

under shall continue to be not less than the 15 percent of the

statutory sales price of the vessels chartered as provided in

section 5 b of the Ship Sales Act of 1946 as amended

The necessary statutory findings were made in both proceed
ings and the Board authorized the record to be held open for such

further hearing or consideration as may be deemed necessary by

any party or by the Board in the light of conditions existing at

or about the time the voyages are to be terminated

We adopt the examiner s entire findings of fact and recom

mendations with respect to the application of Pope Talbot Inc

We also adopt his findings of fact and recommendations with re

spect to the application of Pacific Atlantic Steamship Company
that the service is required in the public interest and that pri
vately owned American flag vessels are not available for charter

on reasonable conditions and at reasonable rates for use in such

service Our other conclusions with respect to the Pacific Atlantic

application basically agree with his recommendation as to the

finding of inadequacy of service as will be noted below

The vessels applied for by Pacific Atlantic are the war built

Victory type Linfield Victory and two Liberty type war built

vessels Je1emiah S Black and Elrner A Sperry
According to testimony ofapplicant s witness Pacific Atlantic s

vessels have been operating in the intercoastal trade eastbound
3 F M B
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with capacity loads and in most instances westbound approxi
mately 60 percent of which eastbound is for the transportation
of lumber and the remainder for the carriage of general cargo

Testimony further indicates that in so far as lumber eastbound

is concerned other carriers likewise are being offered more lum
ber than they can carry and the applicant is experiencing no

difficulty tilling the space allocated for this commodity As to the

general cargo eastbound it was testified by the witness of the

applicant that the canned goods movement is at its peak which

will continue until about the middle of next March He expressed
the view that the canned goods movement will be greater than

the vessels in the trade can handle without delay
It is proposed by applicant that the two Liberty vessels applied

for will carry lumber and general cargo eastbound for Baltimore

Philadelphia New York and Albany and on the Victory vessel

lumber for these four pqrts and general cargo for Baltimore and

Albany only the latter arrangement being the result of an agree
ment between counsel for Pacific Atlantic and Luckenbach

As a result of this agreement to limit the carriage of cargo

eastbound Luckenbach Steamship Company withdrew its appli
cation and American Hawaiian Steamship Company does not

oppose the application of Pacific Atlantic Steamship Company
Waterman Steamship Corporation has excepted to the recom

mended decision of the examiner substantially arguing that a

privately owned Victory of the applicant is being operated by its

parent corporation States Steamship Company in the trans

pacific trade at substantial profits while on the other hand a

Government owned Victory would be bareboat chartered to appli
cant at a rate lower than applicant s vessel is being bareboat

chartered to its parent company States Steamship Company The

exceptions point out further that applicant had redelivered to it

an owned Victory type vessel in May 1951 which vessel had been

under time charter to Military Sea Transportation Service which

is one of the reasons previously advanced by applicant in various

proceedings similar to this as justification for charter of Gov

ernment owned vessels in the intercoastal trade Exceptions fur

ther point out that instead of placing this vessel back in the

intercoastal trade in May 1951 the vessel was placed in the trans

pacific trade Waterman then stated that applicant has not

shown that the vessel redelivered to it in May from M S T S

could not be placed in the intercoastal trade and what is being
asked for is a vessel in substitution for a privately owned vessel
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which applicant intended for use in the intercoastal trade on

its availability from M S T S It is argued that the effect of

chartering a Government owned war built vessel under the cir

cumstances is tantamount to a substitution of a privately owned

vessel contrary to our comments on such substitutions in the

decision in Docket M 34 PTuclential Steamship Corporation
Charter of War Built Vessels 3 F M B 627 We do not feel that

the circumstances here are similar to those in Docket M 34

Whereas applicant has clearly indicated that it is its parent

company s intention when conditions permit to adjust its two

services so that applicant s intercoastal service is tonnaged only
with privately owned vessels it is not clear that the owned vessel

which was under time charter to M S T S was committed for

immediate use in the intercoastal service on its release from time

charter Applicant testified that whereas in this and prior hear

ings on the same application it argued that one of the factors

making it necessary to apply for charter of Government owned

ships in the intercoastal service was the nonavailability of an

owned vessel chartered to the military it was not the only reason

It is also urged in the exceptions that this arrangement will re

sult in substantial losses to the Government because the Govern

ment would realize a greater financial return if the Linfield
Victory were operated under charter in the foreign trade but

this argument becomes unimportant in view of the circumstances

stated below

Subsequent to the filing of exceptions in this case and before

a decision by the Board the Maritime Administrator advised the

Board that the Linfield Victory will be required by the Maritime

Administration for other employment in the Pacific and re

quested that if the Board determines that statutory findings can

be made that such findings be limited to one round voyage for

each of two Liberty vessels an eastbound voyage fbr another

Liberty vessel and a westbound voyage for the Linfield Victory
Counsel for applicant has been advised of the requirements of

the Maritime Administrator and is satisfied with this arrange

ment in the event that the Board makes the required findings
under Public Law 591

Counsel for Luckenbach Steamship Company has also been

advised of the 1Vlaritiine Administrator s requirements and has

stated that in the event the Board makes the required findings
no objection will be interposed to granting Pacific Atlantic
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Steamship Company permission to operate the Linfield Victollj
under bareboat charter on the westbound leg and will relieve

the applicant of any obligation not to carry general cargo for

ports other than Baltimore and Albany if such cargo moves in

a Liberty vessel

Counsel for Waterman Steamship Corporation also has been

advised of the Maritime Administrator s requirement and has

stated in the event the Board makes the required findings that

no objection will be interposed to granting Pacific Atlantic Steam

ship Company permission to operate the Linfield V1ctOlY under
bareboat charter on the westbound leg but desires to insist on

its objection to the principle of using bareboat chartered vessels

regardless of type in the intercoastal service in competition with

privately owned vessels

It is noted however that this objection has been raised by
Waterman by exceptions as to chartering of Government vessels

to Pacific Atlantic and not to the chartering of vessels to Pope
Talbot Waterman did not offer evidence to controvert testi

mony of applicants on inadequacy of service

Under the circumstances the Board does not find that the

exceptions of Waterman Steamship Corporation in this case pre
vent statutory findings required to grant the application of Pope

Talbot for one additional voyage for three Liberty ships and
the application of Pacific Atlantic for one additional voyage for

two Liberty ships and westbound voyage for the Linfield Vic

tory and one eastbound voyage for one Liberty ship

FINDINGS AND CERTIFICATION TO THE SECRETARY OF COMMERCE

On the basis of the facts adduced of record the Board finds and

hereby certifies to the Secretary of Commerce

1 That the service considered is required in the public interest

2 That such service will not be adequately served without the

use by Pope Talbot Inc of three Liberty type war built dry
cargo vessels for one round v yage each and by Pacific Atlantic

Steamship Company of two Liberty type war built dry cargo

vessels for one round voyage each and the Victory type war

built vessel Linfield Victory for a westbound voyage and one

Liberty type war built dry cargo vessel for one eastbound

voyage and

3 That privately owned American flag vessels are not avail

able for charter by private operators on reasonable conditions

and at reasqnable rates for use in such service

3 F M B



PAC ATL S S CO CHARTER OF WAR BUILT VESSELS 655

RECOMMENDATION

It is recommended that applicants obligations as to redelivery
of the vessels at an Atlantic coast port except as to the Linfield
Victor1J as set forth in the Board s decision of April 17 1951

be continued in effect except that applicant Pacific Atlantic

Steamship Company be permitted to terminate on the Pacific
coast the voyage of the Linfield Victory both charterers assum

ing all expenses incident to the redelivery of the vessels involved

in this proceeding as follows

Pope Talbot Inc three Liberty vessels for delivery Atlantic

coast port
Pacific Atlantic Steamship Co three Liberty vessels for de

livery Atlantic coast port
Pacific Atlantic Steamship Co one Victory vessel Linfield

Victor1l for delivery on Pacific coast

By the Board

SEPTEMBER 14 1951

Sgd A J WILLIAMS

Secretary
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No M16

PACIFICATLANTIC STEAMSHIP COAPPLICATION TO BAREBOAT
CHARTER GOVERNMENT OWNED WARBUILT DRYCARGO VESSELS
FOR EMPLOYMENT IN THE INTERCOASTAL TRADE

No M17

POPE TALBOT INCAPPLICATION TO BAREBOAT CHARTER
GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS FOR
EMPLOYMENT IN THE INTERCOASTAL TRADE

No M28

LUCKENBACH STEAMSHIP COMPANY INC APPLICATION TO BARE

BOAT CHARTER GOVERNMENTOWNED WARBUILT DRY CARGO
VESSELS FOR EMPLOYMENT IN THE INTERCOASTAL TRADE

The Board should find and certify to the Secretary of Commerce that the
service for which Pacific Atlantic Steamship Company and Pope Tal

bot Inc propose to bareboat charter Government owned warbuilt dry
cargo vessels is required in the public interest that such service would
not be adequately served without the use therein of such vessels and
that privately owned American flag vessels are not available for charter
on reasonable conditions and at reasonable rates for use in such service

William L Denning for PacificAtlantic Steamship Company
Odell Kominers for Pope Talbot Inc Luckenbach Steam

ship Company Inc and American Hawaiian Steamship Company
Sterling F Stoudenmire Jr for Waterman Steamship Cor

poration

Willis R Deming for American President Lines Ltd
C A Luce for West Coast LumbermensAssociation
M E Halpern Joseph A Klausner and Alan T Wohlstetter

for the Board

RECOMMENDED DECISION OF F J HORAN EXAMINER
This is a proceeding under Public Law 591 Eightyfirst Con

gress concerning applications of PacificAtlantic Steamship
656 3 F M B
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Company Pope Talbot Inc and Luckenbach Steamship Com

pany Inc hereinafter called Pacific Atlantic Pope Talbot and

Luckenbach respectively to bareboat charter Government owned

war built dry cargo vessels for use in the intercoastal trade

West Coast Lumbermen s Association Waterman Steamship
Corporation American Hawaiian Steamship Company and Ameri

can President Lines Ltd intervened

Luckenbach at the hearing withdrew its application
There is no opposition to the application of Pope Talbot

Waterman Steamship Corporation hereinafter called Waterman

opposes the application of Pacific Atlantic West Coast Lumber

men s Association requests that both applications be granted
The charters for which Pacific Atlantic and Pope Talbot make

application would in effect be extensions of those which the

Board in its report herein on April 17 1951 recommended be

limited to one and one half voyages for each vessel applied for

such voyages to terminate on the Atlantic coast In that report
the Board also stated that the record would be held open for

such further hearing or consideration as might be deemed neces

sary by any party or by the Board in the light of conditions

existing at or about the time the voyages were to be terminated

It appears that the first of the voyages referred to that of the

Jeremiah S Black will be terminated about September 15 1951

By the applications Pacific Atlantic seeks to charter the Linfield
Victo1 Y and the two Liberty type vessels Je1 emiah S Black and

Elmer A Speny and Pope Talbot seeks to charter the three

Liberty vessels Pere Marquette Albert S Burleson and M M

Guhin for one additional round intercoastal voyage each

Witnesses for applicants and the West Coast Lumbermen s

Association through whom all of the evidence of record was pre

sented all testified to the effect that there is a shortage of freight

space in the intercoastal trade for the movement of lumber

In addition to the three vessels chartered to Pacific Atlantic

this applicant is operating in the intercoastal trade one Victory
type vessel owned by it and one such vessel owned by States

Steamship Company of which it is a subsidiary It serves the

Columbia River area Coos Bay Newport San Francisco Bay
ports Long Beach and San Diego on the Pacific coast and

Baltimore Philadelphia New York and Albany on the Atlantic

coast carrying lumber and general cargo eastbound and general
cargo largely steel products westbound Since last April it was

testified this carrier s ships have been transporting capacity
3F M B
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loads eastbound and probably in most instances westbound About
60 percent of the capacity of Pacific Atlantic s vessels is utilized
eastbound for the transportation of lumber and the remainder
for the carriage of general cargo No difficulty has been experi
enced by this applicant in filling with lumber the space which it
has allocated for that commodity and it appears that the other
intercoastal carriers likewise are being offered more lumber than

they can carry Nor is applicant having any difficulty in filling
the space allocated by it for eastbound general cargo Its vice

president testified that the canned goods season is at its peak and
will last until about the middle of next March and that there
should be a much greater volume of canned goods than the ships
in the trade can handle without delay At the time of hearing
in the San Francisco Bay area alone applicant had booked for a

vessel in loading berth and one expected to arrive during the
following week approximately 4 000 tons of general cargo and
had requests for space for 4 300 tons in excess of what it could
lift on those two vessels

Pacific Atlantic proposes to load the two Liberty vessels for
which it has applied with lumber and general cargo for all four
of the Atlantic ports mentioned above and the Linfield Victory
with lumber for such ports and general cargo for Baltimore and

Albany only It was due to the elimination of New York and

Philadelphia as general cargo ports for the Linfield Victo11J that
Luckenbach which serves those ports withdrew its application
For the same reason the application of Pacific Atlantic is not

opposed by American Hawaiian Steamship Company
Vessels owned by Pacific Atlantic which are not employed in

the intercoastal trade are being operated in transpacific service

carrying for the most part military and Government cargo

Pope Talbot intends to use the vessels for which it has made

application exclusively in the carriage of lumber eastbound with
the possible exception of occasional shipments of bulk silicate of
soda Its witness testified that though the need for ships to carry
lumber is not as acute as it was at the time of the last decision
herein it is still urgent He testified further that despite efforts

of Pope Talbot to accommodate demands made upon it for

space it has had to turn cargo away

Westbound Pope Talbot operates from Baltimore primarily
and Philadelphia There is a considerable volume of low grade
freight in addition to steel available at Baltimore for inter
coastal movement and it is such freight that Pope Talbot en
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I
deavors to obtain It was testified that this applicant s ships sail

westbound reasonably full

Besides the three ships chartered to it Pope Talbot is operat
ing in the intercoastal trade four vessels of its own These call at

Puerto Rican ports with lumber and general cargo in addition

to serving intercoastal ports Applicant also owns two other ves

sels One of these is under charter to the Military Sea Transpor
tation Service and the other is employed in the service of its

subsidiary Pacific Argentine Brazil Line Inc between the Pacific

coast of the United States and the East coast of South America

as a result of a finding of the Board that an actual emergency
existed necessitating the operation of the vessel on that route

Thus Pope Talbot owns no vessel not employed by it in the

intercoastal trade which it is free at this time to operate in that

trade in place of any of the vessels which it has under charter

Time charter rates prevailing on both the Atlantic and Pacific

coasts which range from 60 000 to 70 000 per month for

Liberty vessels prohibit the charter of privately owned American

flag vessels for use in the intercoastal trade

The importance of the intercoastal trade has been recognized
by the Congress the Interstate Commerce Commission the Mari

time Commission and the Board That the trade would not be

adequately served without the use therein of the vessels applied
for so far as the movement of lumber is concerned is not dis

puted Nor is it disputed that the rates being asked for the

charter of privately owned American flag vessels are unreason

able for the intercoastal trade

Waterman opposes Pacific Atlantic s application because if the

application should be granted the vessels applied for therein

would be used in carrying general cargo to Baltimore The Inter

state Commerce Commission recently granted Waterman a cer

tificate to operate from California ports to Baltimore and the

South Atlantic and an announcement has been made to the effect

that such service will be inaugurated in the early part of Sep
tember 1951 There is no showing however that with this service

but without that of the vessels for which Pacific Atlantic has

made application Baltimore would be adequately served Accord

ing to the announcement referred to Waterman recognizes the

need for additional service to Baltimore

FINDINGS AND CERTIFICATION

The Board should find and certify to the Secretary of Commerce
1 that the service for which Pacific Atlantic proposes to bare

3 F M B
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boat charter the Linfield Victo1Y Jeremiah S Black and Elmer IA Sperry and Pope Talbot proposes to bareboat charter the
Pere MU1quette Albe1 t S Burleson and M M Guhin for one ad I
ditional round voyage each is required in the public interest

2 that such service would not be adequately served without the

use therein of such vessels and 2 that privately owned Ameri

can flag vessels are not available for charter on reasonable con

ditions and at reasonable rates for use in such service
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No M 19

AMERICAN EXPORT LINES INC ApPLICATION FOR BAREBOAT

CHARTER OF GOVERNMENT OWNED WAR BUILT DRY CARGO VES

SEL FOR USE IN THE SERVICE BETWEEN U S NORTH ATLANTIC

AND MEDITERRANEAN PORTS

REPORT OF THE BOARD

This proceeding was originally instituted under Public Law

591 Eighty first Congress upon application of American Export
Lines Inc for the bareboat charter of a Government owned war

built dry cargo vessel Victory type for use without subsidy
in the company s North Atlantic Mediterranean service appli
cant s line B for a 6 months period The Board on January 11

1951 made the required findings and certification to the Secre

tary of Commerce as to the charter of one Victory type vessel in

that service Thereupon the Elmi1 a VictOTY was chartered to the

applicant without subsidy and with the agreement of the appli
cant to incorporate any profits therefrom in its subsidized earn

ings The company has now applied for an extension of the

charter of this ship for an additional 6 months Due notice of

hearing on the second application was published in the Federal

Register and a hearing was held before the examiner on August
28 1951 The examiner s report served September 7 1951 recom

mends that the Board should make the necessary statutory find

ings and certification to the Secretary of Commerce permitting
an additional 6 months charter of the vessel in the service indi

cated No interveners opposed the application and no exceptions
have been filed to the examiner s report We agree with the
examiner s conclusions

The testimony in the case shows that the service between U S

North Atlantic and Mediterranean ports continues to be in the

public interest not only because of its general importance but

also as the result of world wide conditions which influence and

augment the flow of military and related supplies from this

country to various countries in the l1editerranean areas served

3 F M B 661
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by applicant As recently as July 26 1951 in Docket No M34
Application of Prudential Steamship Corp 3FMB627 we made
a finding that this service was in the public interest

The record supports the examiners finding that there are no
suitable privately owned Americanflag vessels available for
charter by private operators on reasonable conditions and at
reasonable rates for use in the service Applicantswitness testi
fied that there were at the time of the hearing no vessels of type
suitable for applicants service available in the open market re
gardless of rate

Applicant offered testimony that it planned to continue the
use of the Elmira Victory on that part of its Line B service

running from North Atlantic ports to Venice Trieste and Fiume
Applicants witness testified that the volume of traffic moving
from U S North Atlantic ports to the Mediterranean area is

now very heavy and that it is likely to remain so for some time
although applicants vessels have not always sailed full The
unused space on sailing was accounted for by the nonarrival at
loading port of cargo intended for particular sailings or by
industrial interruptions such as strikes In general however
applicants witness felt that presentlyoperating American ton
nage in this service is not now able to handle the offered traffic
as a whole and probably will not be able to do so in the foresee
able future Applicant pointed out that its Line B service to the
Mediterranean was formerly supplied by four vessels calling at
Genoa Leghorn Naples Venice Trieste and Fiume on a fort
nightly basis with a turnaround of about 56 days To improve
this service applicant made a division so that three vessels now
call at Genoa Leghorn and Naples on a fortnightly basis with
a turnaround of about 42 days and two vessels including the
Elmira Victory call at Venice Trieste and Fiume on a monthly
basis Furthermore applicants vessels of another line running
between U S North Atlantic ports and Israel also call at Venice
Trieste and Fiume so that with applicants line B vessels these
lastnamed ports are furnished fortnightly service Applicant
frankly states that the continued use of the Elmira Victory in
this group of vessels serving the ports of Venice Trieste and
Fiume is also important to applicant in order that it can develop
its longrange plans to round out its general program

We base our findings in this case that the service for which
the application is made is not now adequately served on the
general requirements of the trade indicated above rather than
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on the operator s desire to develop its long range program
At the present time applicant has one owned vessel the SS

Exmouth under charter to Military Sea Transportation Service

Since the withdrawal from its Indian service and charter to

Military Sea Transportation Service of this vessel was a factor
in applicant s original application and was considered by the
Board in its original findings in this case it would seem that any
release by IVlilitary Sea Transportation Service of applicant s

owned C 3 type vessel might provide applicant with sufficient

owned tonnage to meet its needs on the service here in question
without the use of a Government owned chartered vessel that

may be granted pursuant to findings of the Board in this case

I

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced of record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the
public interest

2 That such service is not adequately served and
3 That privately owned American flag vessels are not avail

able for chalter from private operators on reasonable conditions
and at reasonable rates for use in such service

The Board recommends that in any extension of cnarter that
may be made with applicant provision be included to protect
the interests of the Government under its operating differential
subsidy contracts with applicant and that provision be made
for review of the charter in the event that applicant obtains

redelivery of its owned vessel now under charter to Military
Sea Transportation Service

Chairman Cochrane being absent took no part in this decision

By the Board

SEPTEMBER 21 1951
Sgd A J WILLIAMS

Secretary
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freight type vessels to make a minimum of 17 voyages and a

maximum of 20 with 5 C 2 freight vessels to make a minimum

of 16 voyages and a maximum of 20 and with 3 C 1A freight
vessels to make a minimum of 10 voyages and a maximum of

12 per annum the latter vessels serving primarily shallow water

ports of North Brazil The applicant also operates a subsidized

service on Trade Route 14 between the Gulf and the West coast

of Africa with a feeder service from African ports not directly
served In mid 1950 the services between Gulf and South Amer

ican ports were heavily overtonnaged Upon the return of appli
cant s vessel Del Alba from South America to New Orleans in

June 1950 that vessel was chartered to Military Sea Transpor
tation Service which then greatly needed tonnage the applicant
feeling at that time that it could make its required number of

sailings without the Del Alba

Because of the need for an additional vessel in the West African

service applicant applied for and received permission from the

Maritime Administration in March of 1951 to transfer one of

its South American C 1A vessels the Del Campo to its African

service for use therein for not more than four voyages to be

completed not later than March 31 1952 On about March 25

1951 or about the same time that the Del Campo was transferred

to the West African service the Del Alba was returned by the

Military Sea Transportation Service and was reintroduced into

applicant s South American service

Applicant s witness has testified that the situation on the West

African route has not improved but in fact has become more

acute and indicates that the withdrawal of the Del Campo from

the West African service for return to the South American service

would oniy further aggravate the situation on the West African

route Applicant intends to apply to the Maritime Administration
for permission to use the Del Campo in that service for at least

two additional voyages beyond March 31 1952

Port congestion on Trade Route 20 has in the meantime been

steadily increasing from the beginning of 1951 Applicant has

consequently had fewer sailings than scheduled In July 1951

applicant considered applying to the Government for the charter

ing of an additional vessel for use on Trade Route 20 The situation

was aggravated when applicant s vessel the Del Mar went on

the rocks atRecife on August 27 1951 and was so badly damaged

as to be unable to make her October 11 sailing from the Gulf

and probably to be unusable until December 1951

3 F M B
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Applicant s witness has testified that there is a considerable
amount of southbound cargo available for current and near future

sailings for which it has no available space Northbound coffee

offerings to applicant in 1951 are expected to exceed the 1950

figure by more than 500 000 bags Although applicant s vessels
have not always sailed full northbound its witness stated that
coffee is sold in the United States on a position basis and that
the vessel that is in position is the one which gets the business

anq that in order to obtain such business there must be frequent
sailings and proper spacing Foreign flag vessels in the trade

according to the witness are sailing substantially full and one

foreign line recently chartered an additional vessel for early
October sailing

From the above record it is clear that the service on Trade
Route 20 will not be adequately served without an additional
vessel in the immediate future

Applicant has been advised by brokers that there are no suitable

privately owned vessels available for use by applicant in this
service for the time desired at reasonable rates C IA type vessels
are most suitable for applicant s needs because of their shallow
draft whereas Victory type vessels are larger than required
Applicant s witness testified that one Victory type vessel might m

possibly be obtained in September at a time charter rate of

90 000 a month but this vessel was av ilable for one month only
and therefore not adaptable to applicant s needs Accordingly
it appears that the examiner s findings that there are no suitable

privately owned American flag vessels available for charter by
private operators on reasonable conditions and at reasonable
rates is supported by the record

The examiner has recommended that the statutory findings be
made and that the charter be limited to three round trip voyages
A round trip voyage requires approximately 90 days and there
fore three such voyages will require approximately 9 months

It appears however that within approximately 6 months the

Del Ma1 should be back in service and the Del Campo applicant s

C 1A type vessel will be due from the West African service

Accordingly it is not certain that applicant s need for chartered

tonnage on Trade Route 20 will continue longer than that period

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce
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1 That the service under consideration is required in the public
interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available

for charter from private operators on reasonable conditions and

at reasonable rates for use in such service

The Board recommends that any charter that may be granted
pursuant to the recommendations in this case be for an indefinite

period subject to the usual right of cancellation by either party
on 15 days notice and that the Administrator revIew the charter

prior to March 31 1952 to determine what effect the then status

of the Del Campo and the Del Mar as to their future use may have

on the continued use of the Government owned chartered vessel

on Trade Route 20 The Board also recommends that any such

charter include provisions to protect the interest of the Govern

ment under the operating differential subsidy agreement with

applicant
Chairman Cochrane being absent took no part in this decision

By the Board

SEPTEMBER 21 1951

Sgd A J WILLIAMS

SecTeta1 Y
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FEDERAL MARITIME BOARD No M21LYKES BROS STEAMSHIP COINC ApPLICATION TOBAREBOAT CHARTER GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS FOR EMPLOYMENT INTHE USEAST GULF UNITED KINGDOM EUROPEAN CONTINENT BALTIC AND SCANDINAVIAN SERVICE TRADE ROUTE No 21AND INTHE USGULF SOUTH ATLANTIC MEDITERRANEAN BLACK SEA SERVICE TRADE ROUTE No 13William Radnwf for applicant Allen CDawson for the Board REPORT OF THE BOARD This proceeding was instituted pursuant toPublic Law 591 Eighty first Congress upon the applic tion of Lykes Bros Steam ship Co Inc toextend the existing charters of five Victory type Government owned war built dry cargo vessels and tobareboat charter three additional vessels of the same type inthe company ssubsidized services between USSouth Atlantic and Gulf ports and Mediterranean ports Trade Route No 13and between USGulf ports and the United Kingdom Ireland Continental Europe Scandinavian and Baltic ports Trade Route No 21Applicant ispresently operating five Victory type ships inthe above mentioned services under bareboat charter pursuant tothe findings and certification of the Board inthis case dated March 191951 3FMB510 On August 81951 applicant requested that the charters beextended because of anticipated heavy traffic movements during the forthcoming fall and winter seasons Applicant onSeptember 61951 requested that itsapplication beamended oastoinclude arequest for the bareboat charter of three additional Victory type ships for anindefinite period Notice of hearing onthe original application was published inthe Federal Register of September 121951 and onthe amended application inthe Federal Register of September 211951 Because of the urgency of the matter the usual 15days notice was not given Hearing onthe application asamended was held be668 3FMB



LYKES BROS SSCOINC CHARTER OF WAR BUILT VESSELS 669 fore anexaminer onSeptember 251951 No party appeared inopposition tothe application although counsel for the Board par ticipated inthe examination of applicant sonly witness The examiner has recommended inhis decision which was served onOctober 21951 that the necessary statutory findings bemade bythe Board tothe Secretary of Commerce Counsel for the Board the only party other than applicant appearing at this hear ing has given notice that hewill file noexceptions tothe exam iner srecommended decision Itappears from the record that the current traffic situation over Trade Routes 13and 21issomewhat similar tothe traffic situation which existed at the time that the Board made itsprevious deter mination inthis case onMarch 191951 except that during the forthcoming fall and winter months itisanticipated that the vol ume movement of cargo will materially increase asaresult af the huge cotton crop inprospect inthe United States The Depart ment of Agriculture has estimated that acotton crop of approxi mately 17200 000 bales will beproduced which represents asub stantial increase over the crop of last year Export quotas oncot ton were eliminated onSeptember 251951 and applicant scotton shippers predict anexceptionally heavy export movement over Trade Routes 13and 21At the time of the hearing all of appli cant sscheduled outbound September sailings over the above routes were practically fully booked except for space held inreserve tofulfill outstanding contracts From all present indications there will beacontinued heavy movement of foodstuffs carbon black and miscellaneous cargo inaddition tothe prospective heavy volume of cotton During the first 8months of 1951 applicant has refused atotal of 207 000 tons of cargo for export shipment over Trade Route 13and during this period has also refused atotal of 267 590 tons for export shipment over Trade Route 21Inaddition for the months of September and October applicant has already turned down 67000 tons of Trade Route 13export cargo and 49955 tons of Trade Route 21export cargo Among the commodities that appli cant has been forced todecline are lubricating oil and other petro leum products grain phosphorous iron carbon black hardwooo lumber cottonseed meal and cake machinery tobacco cotton Gilsonite corn inbags grain inbulk sulphur phosphate powdered milk flour fire clay and numerous other commodities including considerable cargo offered bythe Army and Military Sea Trans portation Service 3FMB



670 FEDERAL MARITIME BOARD The eight vessels covered bythis application will provide between four and five voyages per month and they will handle approximately 37000 tons of export cargo per month Since five of the vessels are already inoperation the cargo turned down byapplicant reflects the cargo turned down after taking into account the capacity of these five ships Itappears from the record that applicant will beable toutilize the full capacity of the eight vessels Inaddition tothe above facts which support afinding that the trade isnot adequately served we take official notice of the legisla tion now pending before Congress which ifpassed will provide for substantial additional appropriations for military and ecoI omic aid toEurope See Report of the Conference Committee onHR5113 Senate Document No 73Eighty second Congress First Session Any such additional Government aid should substantially increase the export traffic onboth Trade Routes 13and 21We also take official notice of anexpanding public interest inTrade Route 13because of the recent extension of the North Atlantic Pact toinclude Greece and Turkey and because of the recent United States loans toSpain which have caused that country tobecome very active inthe export market Applicant switness stated that inSeptember 1951 the company had refused 6000 bales of cotton for export toSpain which subsequently was shipped via anItalian steamer Despite this situation of greatly increased traffic onTrade Routes 13and 21other American flag operators onthe whole have decreased their sailings over these routes On Trade Route 13during the first 8months of 1950 other American flag lines made atotal of 70sailings ascompared with only 26sailings dur ing the same period in1951 Similarly onTrade Route 20the only other American flag operators made 34sailings during the first 8months of 1950 ascompared with 23sailings during the comparable period in1951 From the above record itisclear that the services under con sideration are required inthe public interest and that these ser vices will not beadequately served without the vessels applied for Applicant has been informed byitsbroker that there are nosuitable privately owned vessels available at the present time for short or long term charter at reasonable rates The only types of vessels suitable for service onthese routes are Victory and Ctype vessels Applicant switness testified that the company had can vassed the market and that noVictory or Ctype vessels were available at any price Accordingly itappears that the record sup 3FMB



lYKES BROS SSCOINC CHARTER OF WAR BUILT VESSELS 671 ports the finding that there are nosuitable privately owned Amer ican flag vessels available for charter byprivate operators onreasonable conditions and at reasonable rates Inour decision of March 191951 pursuant towhich applicant was granted the charter of five Victory type vessels we declined torecommend that the chartered vessels berestricted toone par ticular trade route or service Inview of the fact that vessels oper ating onTrade Routes 13and 21carry predominantly export cargo from Gulf ports we believe that itisinthe best interest of the Government and the public toallow applicant toemploy the char tered vessels interchangeably over these routes asthe public need dictates Applicant has authority under the terms of itsoperating differential subsidy agreement with the Board touse itsown sub sidized vessels interchangeably onthese two trade routes Itwould appear unnecessary for the Board therefore torecommend that any such restrictions beplaced onthese vessels which would pre vent them from being utilized most advantageously asthe exigen cies of the Gulf trade may require FINDINGS CERTIFICATION AND RECOMMENDATIONS On the basis of the facts adduced inthe record the Board finds and hereby certifies tothe Secretary of Commerce 1That the services under consideration are required inthe public interest 2That such services are not adequately served and 3That privately owned American flag vessels are not avail able for charter from private operators onreasonable conditions and at reasonable rates for use insuch service The Board recommends that the charters which may begranted pursuant tothe recommendations inthis case befor anindefinite period subject tothe usual right of cancellation byeither party onfifteen days notice and subject further toannual review of the h3rter asprovided inPublic Law 591 The Board also recom mends that any such charter include provisions toprotect the interests of the Government under the operating differential sub sidy agreement with applicant By the Board OCTOB ER81951 Sgd AJWILLIAMS Sec retary 3FMB



FEDERAL MARITIME BOARD

No M 37

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR BAREBOAT

CHARTER OF GOVERNMENT OWNED WAR BuILT DRY CARGO
VESSEL FOR EMPLOYMENT IN THE GULF SOUTH AND EAST
AFRICAN SERVICE TRADE ROUTE No 15 B

William Radner for applicant
Allen C Dawson for the Board

REPORT OF THE BOARD

This proceedings was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Lykes Bros Steam

ship Co Inc for bareboat charter for an indefinite period of one

Victory type Government owned war built dry cargo vessel for

employment in its subsidized service between United States Gulf

ports and ports in South and East Africa Trade Route No 15 B
Line E in applicant s subsidy contract Notice of hearing on the

application was published in the Federal Register of September
15 1951 and hearing was held on September 25 1951 Because
of the urgency of the matter the usual 15 days notice was not
given Counsel for the Board participated in the examination of

applicant s only witness There was no opposition to the appli
cation

The examiner s report was served on October 4 1951 and coun

sel for the Board the only party other than applicant appearing
at the hearing has given notice that he will file no exceptions
thereto The xaminer has recommended that the Board make the

necessary statutory findings to the Secretary of Commerce
Trade Route 15 B has been determined by the Maritime Com

mission to be an essential trade route Applicant is the only Amer
ican flag operator serving this route It is in addition the only
carrier of any nationality operating over the entire route and

providing a regular service from South and East Africa to the
Gulf of Mexico Generally speaking applicant s service covers

Gulf ports and all ports in South and East Africa Under its oper

ating differential subsidy agreement applicant is permitted to
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JYKES BROS S S CO INC CHARTER OF WAR BUILT VESSELS 673

nake a maximum of 13 sailings per year or approximately 1 sail

ng per month

Cargo offerings for transport over Route 15 B have increased

mbstantially during the past several months and applicant s ves

sels were at the time of hearing booked full through September
with more cargo being then offered for its October steamer than

It could possibly handle Applicant has turned down only a small

amount of inbound cargo but has found it necessary to decline

substantial outbound cargo offerings Between February and

October applicant turned down cargo offered for transport to

South and East Africa totaling 46 977 tons

It appears from the record that there is a substantial volume ot

commerce that flows outbound and inbound on this route The

types of commodities that move outbound are petroleum prod
ucts oonsisting principally of lubricating oil asphalt tinplate
flour steel carbon black staves and headings road graders agri
cultural implements automobiles veneer sulphur and numerous

other commodities These commodities are essential for the eco

nomic well being and development of the area serviced by the

route in South and East Africa Inbound the principal commodi

ties are lead ore manganese ore magniferrous ore vermiculite

asbestos coffee sisal fish meal and iron ore These commodities

particularly the ores are needed in American industry and for

our defense effort

Applicant competes on this route with South African Marine

Corp Ltd l operating foreign flag tonnage with occasional Amer

ican flag chartered vessels and British Dutch ships of the Silver

Java Pacific Lines The services of these companies have been

substantially curtailed during the past several months and for

the period of January through August 1951 of the six sailings

provided by the South African Marine Corporation all of them

partially loaded at North Atlantic and or South Atlantic ports
The Silver Java Pacific l1ines had seven sailings for the same

period with all of these vessels calling at Pacific coast ports prior
to Gulf ports leaving very little space for Gulf shippers Only re

cently Silver Java Pacific Lines sold to Cunard S S Co Ltd

two of its liner ships that it had used in the Gulf trade and it has

indicated that the company will shortly further curtail its service

from the Gulf or abandon it altogether South African Marine

1 South African Marine Corp Ltd is partly owned by States Marine Corpora fn
2 Silver Java Pacific Line is a combination of Silver Lines and Java Pacific Line the Silver

Lines being a British operator and Java Pacific being a Dutch Line These lines have opera

ted for many years out of the Gulf as a ioint service
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674 FEDERAL MARITIME BOARD I
Line has also curtailed its Gulf sailings to a certain extent Thus

while the amount of space available to the shipping public for

cargo carriage over this route is materially below the amount of

space that was available last year the amount of cargo offered

for transport over this route has substantially increased
From the above record it is clear that the service under con

sideration is required in the public interest and that this service

will not be adequately served without the vessel applied for

Applicant requires and is presently operating C 2 type vessels

on this route but has stated that a Victory type vessel is suitable

Applicant has been informed by its brokers that there are no

Victory or C 2 type vessels available for short or long term char

ter Accordingly it appears that the record supports the finding
that there are no suitable privately owned American flag vessel

available for charter by private operators on reasonable conditions

and at reasonable rates

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds

and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the public
interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not avail

able for charter from private operators on reasonable conditions

and at reasonable rates for use in such service

The Board recommends that the charter which may be granted

pursuant to the recommendations in this case be for an indefinite

period subject to the usual right of cancellation by either party
on 15 days notice and subject further to annual review of the

charter as provided in Public Law 591 The Board also recom

mends that any such charter include provisions to protect the in

terests of the Government under the operating differential sub

sidy agreement with applicant

By the Board

OCTOBER 9 1951

Sgd A J WILLIAMS

Secretary
3 F M B



FEDERAL MARITIME BOARD

No S 32

IN THE MATTER OF THE ApPLICABILITY OF SECTION 802 OF THE

MERCHANT MARINE ACT 1936 As AMENDED TO CONSTRUCTION

DIFFERENTIAL SUBSIDY AGREEMENTS COVERING THE VESSELS OF

AMERICAN PRESIDENT LINES LTD SSS PRESIDENT VAN

BUREN PRESIDENT JOHNSON AND PRESIDENT HARRISON EX

USSS BOLIVAR CALLAWAY AND CLAY

Decided October 10 1951

REPORT OF THE BOARD

The matter here under consideration grows out of the grant

ing of construction differential subsidies to American President

Lines Ltd in 1948 for the reconditioning of three vessels These

vessels now known as the President Van Buren President Jahn

son and President Harrison were sold by the Maritime Com

mission to American President Lines and pursuant to applica
tion of American President Lines the Commission on September
30 1948 notified American President Lines that the reconstruc

tion subsidies had been granted The letter of notification ac

cepted by American President Lines contained the terms of the

subsidy arrangement and controlled the interests of the parties
pending preparation of more formal contracts

The point now to be determined arises under section 802 of

the Merchant Marine Act 1936 and the following clause in the

Commission s letter of September 30 1948 outlining the follow

ing requirement to be included in th6 final contracts

3 a provision for applicability of Section 802 of the Act should the

United States subsequently acquire ownership of the vessels through pur

chase or requisition with such revision of the standard provisions as may

be necessary for consistency with the pertinent provisions of the Merchant

Ship Sales Act of 1946

Section 802 of the Merchant Marine Act 1936 provides
Sec 802 Every contract executed by the Commission under authority of

title V of this Act shall provide that
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676 FEDERAL MARITI ME BOARD

In the event the United States shall through purchase or requisition
acquire ownership of the vessel or vessels on which a construction differential
subsidy was paid the owner shall be paid therefor the value thereof but
in no event shall such payment exceed the actual depreciated construction
cost thereof together with the actual depreciated cost of capital improve
ments thereon but excluding the cost of national defense features less the

depreciated amount of construction differential subsidy theretofore paid
incident to the construction or reconditioning of such vessel or vessels or

the fair and reasonable scrap value of such vessel as determined by the Com
mission whichever is the greater Such determination shall be final

The foregoing provision respecting the requisition or the acquisition of
ownership by the United States shall run with the title to such vessel or

vessels and be binding on all owners thereof

In March 1949 the General Counsel of the Maritime Commis
sion submitted to American President Lines for execution formal
construction differential subsidy agreements covering the three
vessels which included the following article 6

Requisition of vessel In the event the United States shall hereafter
acquire ownership of the Vessel through purchase or requisition the Owner
shall be paid therefor the value thereof

For the purpose of this Article the value of the Vessel shall in no event

exceed the actual depreciated acquisition cost thereof to the Owner together
with the actual depreciated cost of capital improvements thereof but ex

cluding the cost of national defense features less the depreciated amount

of construction differential subsidy theretofore paid incident to the recon

struction and reconditioning of the Vessel or the fair and reasonable scrap
value of the Vessel as determined by the Commission whichever is greater
It is agreed that such determination shall be final Acquisition cost to the
Owner shall be the actual final price paid by the Owner to the Commission
in acquiring the Vessel under the Act of March 8 1946 the Merchant Ship
Sales Act In computing the depreciated value of the Vessel depreciation
shall be computed on the schedule adopted by the Bureau of Internal Revenue
for income tax purposes

The foregoing provisions respecting the requisition or the acquisition of
ownership by the United States including the valuation of the Vessel in the

event of such requisition or acquisition of ownership shall run with the
title to the Vessel and be binding on all owners thereof

In the same month American President Lines returned the con

tracts to the Commission unexecuted objecting to the inclusion
of the words depreciated acquisition cost on the ground that

they were contrary to the statute and not contemplated by the

agreement of the parties The final contracts are still unexecuted
and American President Lines has greed to abide by the decision
of the Board in the matter

It may be noted that the statute refers to the purchase or

requisibon by the United States of vessels on which a construc
tion differential subsidy has been paid and provides that in such
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A P L APPLICABILITY OF SEC 802 M M ACT 1936 677

case the owner shall be paid the value thereof not exceeding
however the depreciated const1 uction cost thereof This section

of the law is applicable in cases of construction differential sub

sidies granted for the reconstruction or reconditioning of vessels
as well as for original construction the term construction dif

ferential subsidy applying equally to both situations See sec

501 c

The staff in recommending that article 6 be included in the

American President Lines final contracts points out that the

vessels were purchased from the Government under the provi
sions of the Merchant Ship Sales Act of 1946 and that a requisi
tion price up to the depreciated construction cost of the vessels

could give compensation in excess of the price at which the owner

acquired the vessels that since the vessels had been acquired
under the 1946 Act and not constructed a departure from the

standard contract language dealing with the applicability of sec

tion 802 for newly constructed vessels was required The staff

takes the position that article 6 in controversy was incorporated
into the final draft of contracts consistent with the intended

meaning of the clause of the September 30 1948 commitment

letter quoted above

The matter has been considered by the Board s General Coun

sel who points out that since American President Lines has

agreed to be bound by the Board s decision our consideration of

the matter should be from a judicial point of view and with this

observation we agree The General Counsel pointed out that

It does not appear that the quoted provision in the Commission s letter to

American President Lines Ltd would normally be construed to mean that
the statutory Section 802 provision would be modified to substitute the words
acquisition cost for the words construction cost

The General Counsel also appropriately suggested that the

matter should not be finally determined without first giving
American President Lines an opportunity to be heard This has
been done and American President Lines under date of August
25 1951 has submitted its comments in the form of a detailed

memorandum prepared by its legal counsel

In considering the matter of the Commission s original agree

ment of 1948 reference is made to section 501 c of the 1936

Act which gives the statutory basis for the contracts to be

entered into between the Commission and American President

Lines That section provides that the Commission consider appli
cations for subsidy aid for the purpose of reconstructing or
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678 FEDERAL MARITIME BOARD

reconditioning certain United States flag vessels and make con

tracts therefor

subject to all the applicable conditions and limitations of this title and under
such further conditions and limitations as may be prescribed in the rules
and regulations the Commission has adopted as provided in section 204 b of

this Act

It may be argued that the Commission might have made a rule
under section 204 b that in granting construction differential

subsidy aid for the reconstruction or reconditioning of war built

vessels acquired by applicants under the Merchant Ship Sales
Act of 1946 the limitation of just compensation to construction
cost as directed by section 802 should be qualified to provide
a ceiling limitation not exceeding acquisition cost but the
Commission made no such rule and we do not therefore have

to decide what the legal effect of any such attempted modification

of a statutory provision by a rule of the Commission might have

been

The real question is whether the agreement contained in the
Commission s letter of September 30 1948 and accepted by
American President Lines constituted an agreement by Ameri
can President Lines to accept depreciated acquisition cost as

a ceiling limit on fair value in case of Government requisition
instead of depreciated construction cost as specified in section

802 As quoted above the original agreement provided for the
inclusion in the final contracts of a provision a for the appli
cability of section 802 of the Act in case of purchase or requisi
tion and b such revision of the standard provisions as might
be necessary for consistency with the Merchant Ship Sales Act
of 1946

It is argued by American President Lines that the United
States Maritime Commission having agreed to enter into the

contracts certain aspects of which would be governed by specific
statutes was without authority to insist that the formal contracts

resulting from the agreement contain clauses not covered in such

specific statutes We agree with this contention

In our opinion the use of the words depreciated acquisition
cost in the proposed final contracts submitted to American
President Lines is not in accordance with the language of section
802 The remaining inquiry is whether a ceiling limit of depre
ciated acquisition cost is either authorized by the 1946 Act or

necessary for consistency with its pertinent provisions
We find nothing in the 1946 Act authorizing the change from
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construction cost to acquisition cost or making such change
necessary for consistency with its pertinent provisions We o

not see that American President Lines in accepting the Septem
ber 30 1948 letter of the Commission can reasonably be expected
to have gathered from that letter that any such change was con

templated by the Commission The Merchant Ship Sales Act of

1946 includes no provision regarding the price for which vessels

purchased under that Act may be reacquired by the Government

The legislative history of that Act shows that early drafts in
cluded a provision that vessels purchased pursuant thereto should
be subject to acquisition by the Government at the purchase
price However Congress after extensive hearings and full
consideration rejected and eliminated this provision and deter
mined that sales should be made without strings

Accordingly we find that the use of the term depreciated
acquisition cost in the proposed article 6 of the draft of con

struction differential subsidy contracts prepared by the Com
mission and submitted to American President Lines is not in
accordance with the original agreement of the parties Weare
not advised that the proposed formal construction differential

subsidy contracts contain any matters in controversy other than
what has been referred to With the elimination of reference to

acquisition cost and in place thereof appropriate reference to
construction cost the contracts should be in form for prompt

execution

By the Board

Sgd A J WILLIAMS

SeC1 etary
3 F M B



FEDERAL MARITIME BOARD

No M 38

MOORE McCORMACK LINES INC ApPLICATION FOR BAREBOAT

CHARTER OF GOVERNMENT OWNED WAR BUILT DRY CARGO VES

SELS FOR EMPLOYMENT IN THE UNITED STATES ATLANTIC EAST

COAST OF SOUTH AMERICA SERVICE TRADE ROUTE No 1 AND

IN THE UNITED STATES NORTH ATLANTIC SCANDINAVIAN AND

BALTIC SERVICE TRADE ROUTE No 6

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Moore McCormack

Lines Inc for bareboat charter of two Victory type Govern

ment owned war built dry cargo vessels for operation in the

company s subsidized services between United States Atlantic

ports and ports on the East coast of South America Trade

Route No 1 and between United States North Atlantic ports
and Scandinavian ports and or ports in the Baltic Sea Trade

Route No 6

Notice of hearing was published in the Federal Register of

October 17 1951 Because of the urgency of the matter the usual

15 days notice was not given Hearing on the application was

held before an examiner on October 23 1951 No party appeared
in opposition to the application although counsel for the Board

participated in cross examination of applicant s only witness

The examiner has recommended in his decision which was

served on October 25 1951 that the Board make the statutory

findings to the Secretary of Commerce in so far as Trade Route

No 1 is concerned The examiner also made certain recommen

dations as to Trade Route No 6 We concur in the examiner s

recommendations insofar as Trade Route No 1 is concerned

No exceptions have been filed to the examiner s recommended

decision within the Iday period agreed to by applicant and

counsel for the Board

Although the original application requested two vessels for

operation on either Trade Route No 1 or Trade Route No 6

680 3F M B
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MOORE MCCORMACK LINES INC CHART OF WAR BUILT YES 681

applicant s only witness its vice president in charge of traffic

explained at the hearing that the additional capacity is needed

and desired at this time only for Trade Route No 1 All of the

testimony and evidence presented at the hearing was conse

quently directed to Trade Route No 1 In explanation of the

original application applicant s witness testified that

It is conceivable that if we knew that we were going to be allocated addi
tional vessels for Trade Route No 1 at some particular time we might be
able to release a vessel from Trade Route No 6 to meet a desired position
on Trade Route No 1 and substitute a chartered vessel for the vessel so

withdrawn from Trade Route No 6 That is the reason why our applica
tion requests two vessels for operation either on Trade Route No 1 or

Trade Route No 6 but the additional capacity is needed and desired at this
time only for Trade Route No 1

Public Law 591 permits charter of Government owned vessels

only for use in services where the applicant has successfully met
certain requirements viz 1 that the service under considera
tion is requir d in the public interest 2 that such service is
not adequately served and 3 that privately owned American

flag vessels are not available for charter from private operators
on reasonable conditions and at reasonable rates for use in such
service In view of this and the testimony of applicant s only
witness in addition to the fact that no evidence was presented
with respect to Trade Route No 6 we consider that the appli
cation embraces two Victory type vessels for Trade Route No 1

It appears that the volume of freight offered for southbound

carriage over Trade Route No 1 has been increasing for some

time and that applicant s vessels operating over the route have
sailed outbound from the United States with capacity cargoes

including deck loads Applicant s witness testified that during
the month of September 1951 the company was offered and had
to decline 442 000 cubic feet of southbound cargo consisting
primarily of vehicles and resin and that between the last of

September and October 17 1951 the company has had to decline
618 000 cubic feet of southbound general cargo

In order to alleviate this situation applicant has allocated a

vessel from its subsidized service between United States Pacific

ports and ports on the East coast of South America Trade Route
No 24 to Trade Route No 1 which vessel will become available
about the second week in December 1951 Applicant has also

adj usted its vessel employment on the various elements of Trade
Route No 1 in an effort to employ its vessels where the need
is greatest Applicant does not feel that it is possible to withdraw
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682 FEDERAL MARITIME BOARD

additional vessels from its other services or to make further

intra Trade Route No 1 adjustments for any appreciable period
of time

The cargo which applicant has refused was all for shipment
from United States Atlantic ports to East coast of South America

It was testified that the vessel that will be diverted from Trade

Route No 24 will not be sufficient to lift the extra cargo since

there is a growing need for additional ships in the southbound

berth from Atlantic ports
The general traffic situation on Trade Route No 1 has been

further aggravated by the fact that applicant s vessel the M01

macsea was grounded at Santos on September 25 1951 and was

out of operation for about two or three weeks Applicant s wit

ness however testified that even after the M01 macsecreturns

to service both of the additional vessels requested will be neces

sary in order to serve properly the route for some time to come

Applicant at present operates C 1 C 2 and C 3 type vessels

over Trade Route No I The present application is for Victory
type vessels or satisfactory substitutes which applicant s wit

ness explained to be either C 2 or C 3 type vessels

There is no doubt that the freight service from United States
Atlantic ports to the East coast of South America is in the public
interest of the United States Applicant s vessels serving this

route carry primarily mining machinery agricultural machinery
vehicles and a variety of general cargo destined to Brazil Uru

guay and Argentina
Applicant has made a recent inquiry of the charter brokers

and has been informed that vessels of types desirable for opera
tion in Trade Route No 1 are practically not available at al1

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board

finds and hereby certifies to the Secretary of Commerce
1 That the service on Trade Route No 1 under consideration

by the Board is required in the public interest
2 That such service will not be adequately served without

two additional Victory type war built dry cargo vessels and

3 That privately owned American flag vessels are not available

for charter from private operators on reasonable conditions and

at reasonable rates for use in such service

The Board recommends that the charters which may be

granted pursuant to the recommendations in this case be for an
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MOORE McCORMACK LINES INC CHART OF WAR BUILT VES 683

indefinite period subject to the usual right of cancellation by
either party on 15 days notice and subject further to annual

review of the charter as provided in Public Law 591 The Board

also recommends that any such charter include provisions to

protect the interests of the Government under the operating
differential subsidy agreement with applicant

The Board deems it unnecessary to make any finding with

respect to Trade Route No 6

By the Board

NOVEMBER 1 1951

Sgd A J WILLIAMS

Secretary
3 F M B
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No M 47

ANNUAL REVIEW OF EXISTING BAREBOAT CHARTERS OF GOVERN
MENT OWNED WAR BUILT DRY CARGO VESSELS RECOMMENDED
FOR USE DURING THE PERIOD BETWEEN JUNE 30 1950 AND

JUNE 30 1951 UNDER PUBLIC LAW 591 EIGHTY FIRST CONGRESS

In accordance with section 3 e 1 of Public Law 591

Eighty first Congress an annual review has been made of exist

ing bareboat charters of Government owned war built dry cargo
vessels authorized unqer that law and in effect on June 30 1951

By order of the Board dated October 10 1951 the Board has

tentatively found that existing conditions justify the continuance
of the charters recommended for the use of the Military Sea

Transportation Service until such time as they can be converted

to a general agency operation These charters have been executed

pursuant to the findings certifications and recommendations of

the Board in Docket Nos M 3 M 6 M 7 M 8 and M 22 dated

July 14 1950 July 27 1950 August 4 1950 August 17 1950
December 20 1950 and March 6 1951 respectively

By order of the Board dated October 10 1951 the Board also
has tentatively found that existing conditions justify the con

tinuance of the following charters upon the conditions previously
certified by the Board

Charterer Vessel Docket Date of
No delivery

Alaska Steamship Company Inc uu John H Quicku M 31 June 4 1951
American President Lines Ltd Anchorage Victory M 20 Mar 7 1951

Lightning u M 27 Apr 16 1951
Shooting Star M 32 IVlay 23 1951

Coastwise Line u u u Tarleton Brown 11 24 Apr 3 1951
John W Burgess u 11 24 Apr 13 1951
Charles Crocker u u u lVI 30 May 28 1951

Isthmian Steamship Company Inc Las Vegas Victory u u M 25 June 1 1951
Luckenback GuU Steamship Co Inc u Pine Bluff Vietory M 14 Mar 28 1951

Wayne Victory n u M 14 Apr 23 1951
Pacific Far East Line Inc

u u Louis Sloss u u u M 26 May 2 1951
Selma Victory M 26 June 15 1951
Sea Serpent on u u u u u M 27 Mar 28 1951

II

Notice of the foregoing orders was served on all interested

6R t Ii M R
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parties and was published in the Federal Register of October

31 1951

No objections to the tentative findings of the Board were filed

within the time allowed

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of evidence considered by the Board the Board

finds and hereby certifies to the Secretary of Commerce that

conditions continue to exist which justify the continuance of

charters above mentioned upon the conditions originally certified

by the Federal Maritime Board

By the Board

NOVEMBER 29 1951

Sgd A J WILLIAMS

SeC1 eta1Y

3F M B
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No M 39

MISSISSIPPI SHIPPING COMPANY INC ApPLICATION FOR BARE
BOAT CHARTER OF A GOVERNMENT OWNED WAR BUILT DRY

CARGO VESSEL FOR USE IN THE SERVICE BETWEEN THE GULF
AND THE EAST COAST OF SOUTH AMERICA

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Mississippi Ship
ping Company InG for bareboat charter of a Victory type
Government owned war built dry cargo vessel for use for an

indefinite period in its service between the Gulf coast of the
United States and the East coast of South America Trade Route
No 20 Notice of hearing on the application was published in
the Federal Register of October 27 1951 and hearing was held
before an examiner on November 6 1951 Because of the urgency
of the matter the usual 15 days notice was not given There was

no opposition to the application
The examiner s recommended decision was served on Novem

ber 8 1951 in which it was recommended that the Board make
the necessary statutory findings to the Secretary of Commerce
No exceptions were filed to the examiner s decision within the
24 hour period agreed to by counsel for applicant and counsel
for the Board although counsel for the Board has filed a mem

orandum requesting that any charter granted pursuant to this

proceeding provide for review prior to March 31 1952 similar
to that provided for in the decision of the Board in Docket No
M 36 Application of Mississippi Shipping Co 3 F M B 664

Applicant has been granted a charter of a C IA type vessel
pursuant to our findings in Docket No M 36 which vessel met
an October 15 sailing from the Gulf coast Hearing on the pre
vious application was held on September 18 1951 and the report
of the Board recommending the charter was dated September
21 1951 Since much of the factual situation as explained in that
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record still exists it will be unnecessary for us to restate the

general situation on Trade Route No 20 and we shall incorporate
by reference our previous report insofar as it is relevant here

The present application is for a Victory type vessel In Docket

No M 36 applicant s witness stated that the Del Mar which

went on the rocks at Recife on August 27 1951 and was badly
damaged was expected to be available for service in time to

make a scheduled sailing in early December 1951 The Del Mar

however has incurred additional damage in its removal and has

been considerably delayed both in her temporary repairs and in

discharging cargo at Santos The Del Mar consequently will not

be in sailing position until January 17 1952 which is two weeks

short of two full voyages whereas the prior expectation was a

loss of only one voyage Even with the return of the Del Mar

and with the continued operation of the C 1A type vessel pre

viously chartered pursuant to our findings in Docket No M 36

it appears that an additional vessel will be necessary in order

to handle the increased cargo offerings on Trade Route No 20

In addition to the substantial increase in cargo offerings the

traffic condition on Trade Route No 20 has been aggravated
because of serious port congestion at various South American

ports principally at the Brazilian ports of Santos and Rio de

Janeiro It has thus been necessary for applicant to increase its

estimated turnaround time from about 75 days to more than

100 days for those vessels which are serving these congested
ports This congestion is caused by an accelerated cargo move

ment and by various deficiencies at the port terminals Appli
cant s witness also stated that another factor contributing to the

congestion is that at Santos and Rio de Janeiro there is no limit

on cargo free time at transit terminals and consignees conse

quently take full advantage of this free storage opportunity
It does not appear from the record that this situation is likely

to improve in the foreseeable future Because of this congestion

applicant had three vessels in Santos at the time of the hearing

although it appears that they will also be in position for Decem

ber loading at Gulf ports applicant s witness testified that there

will be no trouble filling these ships Applicant s witness testified

that because of increased cargo offerings the additional vessel

will be necessary even should the port congestion be substantially
alleviated

As we have stated in Docket No M 36 applicant received

permission from the Maritime Administration in March 1951 to

3 F M B
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transfer one of its South American C IA type vessels the Del

Campo to its subsidized West African service Trade Route No

14 for use therein for not more than four voyages to be com

pleted not later than March 31 1952 However cargo offerings
in the West African service have increased substantially and

applicant has now filed an application for bareboat charter of
a Government owned vessel for that service

Nevertheless unless its present authority is extended appli
cant is bound to return the Del Cqmpo to its South American
service not later than March 31 1952 There can be no present
certainty therefore that the need for the vessel herein applied
for on Trade Route No 20 will continue beyond this date

Applicant has been advised by its brokers that there are no

suitable privately owned vessels available for charter in its South

American service at reasonable rates It was indicated that a

Victory type vessel was available in September at a time charter

rate of 90 000 per month but even for that vessel the owners

appear to be reluctant to charter in expectation of higher rates

Applicant s witness testified that a Victory type vessel is satis

factory for this service since it has both the speed and the

capacity to fit into the schedule of a C 2 type vessel

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service on Trade Route No 20 under consideration
is required in the public interest

2 That such service will not be adequately served without one

additional Victory type war built dry cargo vessel and
3 That privately owned American flag vessels are not avail

able for charter from private operators on reasonable conditions
and at reasonable rates for use in such service

The Board recommends that any charter that may be granted
pursuant to the recommendations in this case be for an indefinite

period subject to the usual right of cancellation by either party
on 15 days notice and subject further to annual review of the
charter as provided for in Public Law 591 The Board also
recommends that the Administrator review the charter prior to
March 31 1952 according to our recommendations in Docket
No M 36 to determine the then status of the Del Campo and
Del Mar and the then existing traffic situation on Trade Route
No 20 and that any such charter include provisions to protect

3 F M B
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the interests of the Government under the operating differential

subsidy agreement with applicant
Chairman Cochrane being absent took no part in this decisiun

By the Board

NOVEMBER 16 1951

Sgd A J WILLIAMS

Secretary
3F M B
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No M 44

MISSISSIPPI SHIPPING COMPANY INC ApPLICATION FOR BARE

BOAT CHARTER OF GOVERNMENT OWNED WAR BUILT DRY CARGO

VESSEL FOR USE IN THE SERVICE BETWEEN UNITED STATES

GULF PORTS AND PORTS ON THE WEST COAST OF AFRICA SER
VICE 2 OF TRADE ROUTE No 14

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Tl1 ississippi Ship
ping Company Inc for bareboat charter of a C IA r a

C IB type Government owned war built dry cargo vessel for

use for a period of not less than 4 months and probably for a

period of 6 months or more in the company s subsidized freight
service on Trade Route No 14

Hearing on the application was held before an examiner on

November 2 1951 Because of the urgency of the matter the

usual 15 days notice was not given There was no opposition to
the application The examiner s recommended decision was served

on November 13 1951 in which he recommended that the Board
should make the necessary statutory findings in favor of the

application No exceptions were filed to the examiner s recom

mended decision within the 24 hour period agreed to by counsel
for applicant and counsel for the Board

Trade Route No 14 has been determined to be an essential

foreigll trade route of the American merchant marine Applicant
is at present the only regular American flag operator between

United States Gulf ports and ports on the West coast of Africa

which is Service 2 of Trade Route No 14 Applicant inaugurated
its subsidized service on this route in May 1947 with three C IA

type vessels Originally applicant was authorized to make a mini
mum of 10 and a maximum of 12 sailings yearly In July 1950

applicant was authorized to increase its sailings to a minimum of

14 and a maximum of 18 sailings yearly
Cargo offerings over this route have been steadily increasing

In May 1951 applicant obtained approval from the Maritime
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Administration for the transfer of a C IA type vessel the Del

Campo from its South American service Trade Route No 20

to its West African service Service 2 of Trade Route No 14

for a maximum of four voyages to be completed not later than

March 31 1952 Applicant intends to apply to the Maritime

Administration for authority to retain the Del Campo in the West

African service beyond March 31 1952

The cargo moving over Trade Route No 14 is important both

to the economy and the defense effort of the United States and

to the economy and the development of the area serviced in West

Africa Outbound from the United States Gulf coast applicant
carries such cargo as petroleum petroleum products road build

ing machinery and vehicles Inbound applicant carries such

cargo as bauxite manganese fish meal mahogany asphalt
rubber and coffee There promises to be a substantial increase in

the movement of ore to the United States principally from the

Belgian Congo with the further development of this area We

have no difficulty in finding that this service is in the public
interest

The evidence is undisputed that tonnage offering on this ser

vice far exceeds available vessel space All of applicant s vessels

are sailing substantially full outbound from the Gulf and they
are sailing 65 to 75 percent full iribound Applicant s witness

testified that as to recent sailings there has not been enough
outbound space for the cargo offered and that the backlog of

cargo has continued to pile up Up until the time of hearing

applicant had been offered 6 000 tons of cargo for December

alone which it cannot presently carry and indications are that

the volume of offerings which applicant must refuse will increase

This tonnage includes road machinery petroleum products auto

mobiles tractors and general cargo

The application herein involved is for a C IA or a C IB type
vessel or if such vessels are unavailable a Victory type vessel

At the hearing however applicant stated that a Victory type
vessel would not be suitable for operation in this service Appli
cant has made a canvas of the private charter market and its

witness testified that he was informed that there are no pri
vately owned C IA or C IB type vessels available for charter

at any price
FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds

and hereby certifies to the Secretary of Commerce
3F M B



60 FEDERAL MARITIME BOARD

1 That the service under consideration is required in the

public interest

2 That such service will not be adequately served without the

use therein of the additional Government owned vessel herein

applied for and
3 That privately owned American flag vessels are not avail

able for charter from private operators on reasonable conditions

and at reasonable rates for use in such service

The Board recommends that the charter which may be granted
pursuant to the findings in this case be for an indefinite period
subject to the usual right of cancellation by either party on 15

days notice and subject further to annual review of the charter

as provided for in Public Law 591 The Board also recommends

that any such charter include provisions to protect the interests

of the Government under the operating differential subsidy
agreement with applicant for this service

Chairman Cochrane being absent took no part in this report

By the Board

NOVEMBER 16 1951

Sgd A J WILLIAMS

Secretary
3 F M B
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No M 41

AMERICAN HAWAIIAN STEAMSHIP COMPANy ApPLICATION FOR

BAREBOAT CHARTER OF SEVEN VICTORY TYPE GOVERNMENT

OWNED WAR BUILT DRY CARGO VESSELS FOR USE IN THE

INTERCOASTAL SERVICE

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law

591 Eighty first Congress upon the application of American

Hawaiian Steamship Company for bareboat charter of seven

Victory type Government owned war built dry cargo vessels

for employment in the intercoastal service

Hearing on the application was held before an examiner on

November 7 1951 pursuant to notice in the Federal Register
of October 29 1951 Because of the urgency of the matter the

usual 15 days notice was not given Although American Presi

dent Lines Ltd Luckenbach Steamship Company Inc Water

man Steamship Corporation and West Coast Lumbermen s

Association appeared as interveners there was no basic objection
to the granting of the application The examiner s recommended

decision was served on November 9 1951 in which he recom

mended that the Board should make the necessary statutory
findings in favor of the application A memorandum on behalf

of Luckenbach requests amplification of the examiner s recom

mended decision pursuant to suggestions which will be set forth

below A memorandum in behalf of applicant requests an expe

dited decision by the Board adopting the recommended decision

Df the examiner No exceptions were filed to the examiner s

recommended decision within the 7 day period provided for in

the notice of hearing
Applicant bases the present application on the inadequacy

which will result upon a proposed 9 month charter to Military
Sea Transportation Service hereinafter referred to as MSTS

f its five C 4 type vessels presently engaged in the intercoastal
ervice A representative of MSTS testified that these vessels

3 F M B 693
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are required as a matter of sudden urgency in order to move a

special type of vehicles to various off shore areas within a time

limit The details of this movement are restricted to military
information MSTS desires to place these five C 4 type vessels

in its service between now and January 1 1952 and their use

will be spread over at least a 9 month period These particular
vessels are requested by MSTS because of their large amount

of deck space which makes them especially adaptable to the

carriage of vehicles The witness from MSTS testified that

applicant s vessels are the only vessels of this type that are

presently available from any source

Applicant s president expressed the desire of his company to

do whatever it can to accommodate MSTS but he also stated that

the company is reluctant to suspend even temporarily its own

intercoastal service which would be the case were their owned
vessels chartered to MSTS without replacement by other tonnage
simultaneously While it may be recognized that the granting of
this application would immediately promote the defense effort

by releasing applicant s owned vessels to the military for a

highly desirable purpose the present application being founded
on Public Law 591 must stand or fall on the requirements of
that Act Public Law 591 requires the Board to find 1 that
the service under consideration is required in the public interest

2 that such service will not be adequately served without the
use therein of the vessels applied for and 3 that privately
owned American flag vessels are not available for charter from

private operators on reasonable conditions and at reasonable
rates

We have no difficulty in finding that the intercoastal service
is in the public interest Applicant s witness testified that the

company s vessels are running substantially full in both direc
tions and that the company has been forced to decline some

cargo The witness testified that there has been no substantial

change in the space situation on this service since applicant s

earlier application in Docket No M 13 wherein the Board found
in its report of October 17 1950 3 F M B 446that the service
would be inadequately served without the use therein of appli
cant s vessels

It was testified that traffic has increased somewhat since the
time of that report The representative of West Coast Lumber
men s Association testified that there is a definite lack of vessel

space to handle eastbound shipments of lumber which situation

3 F M B
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is aggravated by the shortage of rail cars The total cubic space

of the seven Victory type vessels herein applied for is less than

that of the five C 4 type vessels applicant proposes to charter

to MSTS

The evidence is undisputed that there are no privately owned

vessels available for charter from private operators on reasonable
conditions and at reasonable rates Letters from three vessel

brokers to applicant satisfactorily support this conclusion

Counsel for Luckenbach has urged before the examiner and in

a memorandum to the examiner s recommended decision that any
charter granted to applicant should contain a provision permit
ting reopening of this proceeding by a competitor for good cause

shown to permit the Board to determine whether the charter

should be continued or terminated or alternatively
that the Board s decision herein recognize the right of competing
carriers to request a cancellation under the usual 15 day cancella
tion clause to be included in the charter We agree with the
examiner that such a provision is unnecessary since any inter

ested person may petition the Board for good cause shown to
reexamine the then current necessity for the continuation of an

existing charter and may thereby cause the Board to invoke the
15 day cancellation clause should the Board at that time be unable
to make the necessary statutory findings Luckenbach does not
otherwise oppose the present application

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the

public interest

2 That such service will not be adequately served without the
use therein of the seven Government owned vessels herein applied
for and

3 That privately owned American flag vessels are not available
for charter from private operators on reasonable conditions and
at reasonable rates for use in such service

The Board recommends that the charters which may be granted
pursuant to the findings in this case be effective upon consum

mation of arrangements with MSTS and be limited to a period
of 9 months or to such lesser period ending upon the redelivery
to applicant of its five C 4 type vessels from MSTS and that
such charters be at the rate of 15 percent per annum of the
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statutory sales price of each vessel computed as of the date of
the charter

Vice Chairman Williams concurs in this report

By the Board

NOVEMBER 19 1951

Sgd A J WILLIAMS

Secretary
3 F M B
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No M 42

POPE TALBOT INC ApPLICATION TO EXTEND EXISTING BARE

BOAT CHARTER OF THREE LIBERTY TYPE GOVERNMENT OWNED

WAR BUILT DRY CARGO VESSELS FOR USE IN THE INTERCOASTAL

SERVICE

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Pope Talbot

Inc to extend for an indefinite period the existing bareboat

charters of three Liberty type Government owned war built

dry cargo vessels for employment in the intercoastal service

Hearing on the application was held before an examiner on

November 7 1951 pursuant to notice in the Federal Register
of November 2 1951 Because of the urgency of the matter the
usual 15 days notice was not given Although American President
Lines Ltd Luckenbach Steamship Co Inc Pacific Atlantic

Steamship Company Waterman Steamship Corporation and

West Coast Lumbermen s Association appeared as interveners

there was no objection to the granting of the application The

examiner s recommended decision was served on November 21
1951 in which he recommended that the Board should make the

necessary statutory findings No exceptions were filed to the
examiner s recommended decision within the 7 day period pro
vided for in the notice of hearing

Since July 1950 applicant has operated an average of eight
vessels in its intercoastal service except for the period from July
through September 1951 During the latter period one of appli
cant s vessels was chartered for a single voyage to Pacific Argen
tine Brazil Line Inc a wholly owned subsidiary of applicant
for operation under subsidy contract on Trade Route No 24 At
the present time applicant is operating five of its owned vessels
in the intercoastal service viz four Victorys and one C 3
Another C 3 owned by applicant the P T Explorer is under
charter to Military Sea Transportation Service The charter of

3F M B 697
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the P T Explorer expires in December 1951 and applicant has

been advised by MSTS that an extension of that charter will be

requested Applicant will agree to such extension

In addition to its owned vessels applicant operates three

Liberty vessels under bareboat charter from the Government

pursuant to our recommendations in Docket No M 17 The exist

ing authority for applicant s operation of these vessels will expire
with respect to one of the vessels on December 16 1951 and as

to the other two vessels in the middle of January 1952 The

present application is for an indefinite extension of these charters

Applicant s witness states that two of the three Libertys under
consideration are required as substitutes for the C 3 under
charter to MSTS the witness states that because of larger cubic

capacity and greater speed the C 3 type vessel has the approx
imate transportation equivalent of two Liberty vessels

As we have recently stated in Docket No M 41 Application
of American Hawaiian 8 8 Co 3 F M B 693 we have no dif

ficulty in finding that the intercoastal service is in the public in

terest The importance of this service to the national defense and
the national economy of the United States has been confirmed by
the Interstate Commerce Commission the Congress and the Mari

time Board and Administration

Because of heavy lumber shipments all of the vessels operated
by applicant on this service have been operating at full capacity
eastbound Applicant plans to operate the three Liberty vessels

applied for in this proceeding eastbound primarily in the lumber

trade carrying nothing eastbound other than lumber and occa

sional shipments of bulk commodities such as silicate of soda
This has been the past method of operation of these Libertys by
applicant and no change in this method of operation is presently
contemplated Applicant s present vessel capacity is urgently
needed for the movement of lumber and other commodities fronl
the Pacific Northwest area of the United States

Applicant s westbound service operates from Philadelphia
Baltimore and Norfolk The company has been able to obtain

reasonably full westbound cargoes for the past 6 months and
it has been advised by its shippers that the need for its present
capacity for westbound traffic will continue

It appears clearly from the evidence that there are no suitable

privately owned vessels available for charter to applicant upon
reasonable conditions and at reasonable rates Applicant s witness
states that the current private charter rate is far beyond that
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which can be paid for vessels to be employed in the intercoastal

service without the charterer incurring prohibitive losses

During the course of the hearing before the examiner applicant
expressed a desire to have the privilege of using the applied for

vessels for calling at Puerto Rico eastbound should it become

necessary to do so The examiner ruled that the application did

not cover Puerto Rican calls We agree with the examiner with
the understanding that it in no way prejudices applicant s right
to apply for the inclusion of Puerto Rican calls under all the
conditions of Public Law 591

FfNDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the public
interest

2 That such service will not be adequately served without the
use therein of the three Government owned vessels herein applied
for and

3 That privately owned American flag vessels are not available
for charter from private operators on reasonable conditions and
at reasonable rates for use in such service

The Board recommends that any charters which may be
renewed pursuant to the findings in this proceeding be for an

indefinite period except that the renewal of two such charters be
effective upon the consummation of an extension of the charter
of applicant s C 3 type vessel the P T Explorer to MSTS and
that said two charters be reviewed upon the redelivery by IVISTS
to applicant of the P T Explorer The Board further recom

mends that any charters renewed pursuant to our findings herein
be subject to the usual right of cancellation by either party on

15 days notice and subject further to annual review as provided
for in Public Law 591

L

By the Board

DECEMBER 5 1951

Sgd A J WILLIAMS

Secretary
3 F M B
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No M 45

PRUDENTIAL STEAMSHIP CORPORATION ApPLICATION FOR BARE

BOAT CHARTER OF A VICTORY TYPE GOVERNMENT OWNED WAR

BUILT DRY CARGO VESSEL FOR EMPLOYMENT IN ITS BERTH

SERVICE BETWEEN UNITED STATES NORTH ATLANTIC PORTS AND

NEAR EAST PORTS

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Prudential Steam

ship Corporation for bareboat charter for an indefinite period of

a Victory type Government owned war built dry cargo vessel

for use in its berth service between United States Atlantic ports
excluding ports south of Charleston S C and Mediterranean

and Near East ports including ports in Morocco Algiers France

Italy Greece Turkey Lebanon Syria Israel Egypt Trieste

Spain Yugoslavia Tunisia and Libya
Hearing on the application was held before an examiner on

November 21 1951 pursuant to notice in the Federal Register
of November 3 1951 The examiner s recommended decision was

served on November 27 1951 in which he recommended that the

Board should make the necessary statutory findings No excep
tions were filed to the examiner s recommended decision

We have no difficulty in finding that the service under con

sideration is in the public interest See Application of Ame1 ican

Export Lines Inc Docket No M 19 3 F M B 455 and Appli
cation of Prudential Steamship Corp01oation Docket No M 34

3 F M B 627

Applicant now regularly employs three Victory type vessels in

its Mediterranean service viz an owned vessel a vessel bare

boat chartered from private interests and a vessel bareboat char

tered from the Government The partially owned Liberty type
vessel which applicant was employing in this service at the time

of hearing in Docket No M 34 was withdrawn and is presently
engaged in the carriage of bulk cargo to and from the Far East
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Applicant stated this vessel is unsuited for operation in their

berth service and when in the service was incurring a consider

able loss In place of the withdrawn Liberty ship applicant pend
ing a decision on its application in this case chartered the SS

Frances a privately owned C 2 type vessel which went on berth
November 11 1951 This vessel is under charter for one voyage
of approximately 60 days The time charter rate was reported as

90 000 per month According to applicant s witness the only
justification for the charter of the SS Frances at this rate is
the Company s willingness to suffer a loss to insure that its ser

vice to its shippers will be maintained Applicant estimated that

a loss of about 40 000 would be sustained on the venture The

present application is for the introduction into its berth service of

a vessel to take the place of the SS Frances which returns to its
owner at the expiration of the present charter

Since July 26 1951 applicant has made seven sailings out

bound in the Mediterranean berth and all of its vessels have

sailed substantially full In many cases the vessels were fully
booked two or three weeks in advance of sailing and cargo offer

ings had to be refused From July 26 and up to October 15 1951
the commencement date of the East coast longshoremen s strike

applicant was compelled to refuse cargo for shippers aggregating
28 639 deadweight tons In addition applicant was unable to ac

cept an equal if not greater quantity of military cargo Since

the end of the longshoremen s strike on November 9 1951 appli
cant has had to refuse cargo from approximately 13 shippers
representing 8 489 deadweight tons Applicant s witness stated

that these figures represent only firm commercial cargo offerings
which were refused and do not include informal solicitations or

requests for space Demand is expected to increase because of the

efforts of shippers to secure space for cargo that has failed to
move during the longshoremen s strike

Itappears from the evidence that no privately owned American

flag vessels suitable for operation in the United States North
Atlantic Mediterranean berth service are available for charter

upon reasonable conditions and at reasonable rates

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the

public interest
3F M B
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2 That such service will not be adequately served without the

use therein of the additional Government owned vessel herein

applied for and

3 That privately owned American flag vessels are not avail

able for charter from private operators on reasonable conditions

and at reasonable rates for use in such service

The Board recommends that any charter which may be granted

pursuant to the findings in this case be for an indefinite period
subject to the usual right of cancellation by either party on 15

days notice and subject further to annual review of the charter

as provided for in Public Law 591

III

By the Board

DECEMBER 5 1951

Sgd A J WILLIAMS

Secretar y

3F M B
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No M 40

GRACE LINE INC ApPLICATION TO BAREBOAT CHARTER GOVERN

MENT OWNED WAR BUILT DRY CARGO VESSELS FOR OPERATION

BETWEEN CALIFORNIA PORTS AND PORTS IN VENEZUELA

REPORT OF THE BOARD

This is a proceeding under Public Law 591 Eighty first Con

gress to consider the application of Grace Line Inc to bareboat

charter two Government owned war built dry cargo vessels of

the Liberty type for a period of from 8 months to 1 year for

operation primarily between Los Angeles Calif and contiguous oil

ports in Venezuela

Notice of the hearing before the examiner was published in

the Federal Register of October 27 1951 and such hearing was

held on November 7 9 1951 The usual 15 days notice was not

given because of the urgency of the matter The examiner on No

vember 15 1951 issued his report recommending that the Board

make the required statutory findings Exceptions to the recom

mended decision of the examiner were filed by the Committee for

the Promotion of Tramp Shipping and oral argument was heard

by the Board on December 3 1951

According to testimony in this case applicant operates in a

service between the United States and Canadian ports and the

West coast of Mexico West coast of Central America and Carib

bean ports with four CI MA VI vessels chartered from the Gov

ernment These vessels in conjunction with applicant s opera
tion of C 2 vessels to the West coast of Mexico West coast of

Central America and West coast of South America provide a

sailing approximately every 3 weeks Between November 1950

and May 1951 due to seasonal cargo offerings applicant obtained

additional tonnage from Alaska Steamship Company of CI MA

VI type vessels bareboat chartered from the Government pur

suant to this Board s findings in Docket No M l1 There is now

pending before this Board an application for the time charter of
vessels from Alaska Steamship Company for the current winter
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No M 43

PACIFIC ATLANTIC STEAMSHIP COMPANy ApPLICATION FOR BARE

BOAT CHARTER OF GOVERNMENT OWNED WAR BUILT DRY CARGO

VESSELS FOR USE IN THE INTERCOASTAL TRADE

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Pacific Atlantic

Steamship Company to extend the existing bareboat charter on

three Government owned war built Liberty type vessels now

employed by applicant in the intercoastal trade

Hearing on the application was held before an examiner on

November 8 1951 pursuant to notice in the Federal Register of

November 2 1951 Because of the urgency of the matter the

usual 15 days notice was not given The examiner s recommended

decision was served on November 21 1951 in which he recom

mended that the Board make the necessary statutory findings All

parties have waived the filing of exceptions except the appli
c nt which through its counsel has filed a letter in support of

the examiner s recommended decision

We agree with the examiner s statement of fact and conclu

sions which we adopt as our own

The examiner correctly finds predicated upon prior decisions

of the Board that the intercoastal service is in the public interest

See also Application of Pope Talbot Inc Docket No M 42

decided December 5 1951

Applicant owns three Victory type and one C 2 type vessels

One of the Victory type vessels and three currently chartered

Libertys in addition to one Victory owned by its parent company
States Steamship Company are presently being operated in the

intercoastal trade Its other vessels are engaged in the trans

pacific trade carrying principally military type cargoes

Testimony introduced in this case indicates that applicants

vessels eastbound are sailing substantially full westbound its

vessels are running about 90 percent full Much of the cargo
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moving eastbound is lumber westbound steel and general cargo

Testimony offered by West Coast Lumbermen s Association in

dicates a shortage of space for the carriage of lumber which is

accumulating at several ports in substantial volume Testimony
further indicates that the lumber market continues strong and

because of the shortage of rail cars lumber must move by water

It is clear therefore that the intercoastal service will not be
served adequately without the use therein of the vessels applied
for

Applicant s witness stated that suitable privately owned ves

sels are available only at rates which are not practicable or feas

ible for intercoastal operation There was no contrary evidence

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the

public interest

2 That such service will not be adequately served without
the use therein of the three Government owned vessels herein
applied for and

3 That privately owned American flag vessels are not avail
able for charter from private operators on reasonable conditions
and at reasonable rates for use in such service

The Board recommends that any charters renewed pursuant
to its findings herein be subject to the usual right of cancellation
by either party on 15 days notice and subject further to annual
review as provided for in Public Law 591

By the Board

DECEMBER 6 1951

Sgd A J WILLIAMS

Secretary
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No IVI 43

PACIFIC ATLANTIC STEAMSHIP COMPANY ApPLICATION FOR

BAREBOAT CHARTER OF GOVERNMENT OWNED WAR BUILT DRY

CARGO VESSELS FOR USE IN THE INTERCOASTAL TRADE

The Board should find and so certify to the Secretary of Commerce that

the intercoastal service is required in the public interest that such

service will not be adequately served without the use therein of the

vessels for which the present application is made and that there are

no suitable privately owned American flag vessels available for charter

by private operators on reasonable conditions and at reasonable rates for

use in such service

Willian1 I Denrdng for applicant
SteTling F Stouden1ni1e J1 for Waterman Steamship Corp

Robert H Dufl for American President Lines Ltd Odell KMni

ners for Luckenbach Steamship Company Inc and K C Bcdchel

der for West Coast Lumbermen s Association

Ala n F Wohlstetter for the Board

RECOMMENDED DECISION OF C V ROBINSON EXAMINER

Pacific Atlantic Steamship Company hereinafter referred to as

applicant presently h2s under bareboat charter from the Govern

ment pursuant to Public Law 591 Eighty first Congress three

Liberty type vessels 1hich are employed in the intercoastal trade

By letter of October 15 1951 applicant seeks to charter the same

vessels for an indefinite period upon the termination of the cur

rent charters Notice of hearing on the application was published
in the Federal Register of November 2 and hearing was held on

November 8 1951 The usual 15 day notice was not given in view

of the urgency of the matter No objection was interposed to the

granting of the application
Public inte1 est On November 19 1951 in Docket No M 41

the Board stated as follows

We have no difficulty in finding that the intercoastal service is in the

public interest
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Inasmuch as the hearing in Docket No 1V1 41 was held 1 day

prior to the hearing in the instant proceeding the same conclu

sion on the particular point must here be reached

Adequo c1f of service Applicant owns three Victory type and

one C 2 type vessels its parent company States Steamship Com

pany owns four Victorys and one C 2 One of applicant s Vic

torys and its three currently chartered Libertys in addition to

one Victory owned by States are presently being operated by

applicant in the intercoastal trade Applicant s two other Vic

torys and C 2 are engaged in the transpacific trade Accord

ing to its president applicant does not prefer the transpacific
to the intercoastal trade and would like to use its Victorys inter

coastally but the transpacific needs of Military Sea Transporta
tion Service are such as to make this impracticable In the trans

pacific trade applicant s vessels are running 60 70 percent with

military cargo the remainder being principally foodstuffs Three

of the vessels in that trade go to Japan from the Pacific coast

and then turn around the fourth goes to the Philippines some

times to Indo China and Hong Kong and then back to Japan
before proceeding homeward

It was testified by applicant s president that eastbound inter

coastal cargo has increased since July 1951 and that his company

is unable to handle all that has been offered to it The peak season

it was said is now extending over a longer period than pre

viously because of shippers inability to obtain space Eastbound

applicant s individual vessels owned as well as chartered carry

between 31h a nd 41h million feet of lumber 60 percent of capaci
ty and 3 500 tons of general cargo 40 percent of capacity
principally canned goods Lumber is stowed in the lower holds

and on deck and general cargo is stowed in the tween decks the

general cargo being lifted mainly in California It was stated that

there would be no difficulty in filling the entire space of applicant s

vessels with lumber which is piling up in substantial lots but

that good business judgment requires that a part of the space be

allotted to shippers of general cargo Westbound applicant s

vessels are runnjng about 90 percent full loaded principally with

steel and general cargo

The witness for West Coast Lumbermen s Association stated

that the members thereof are experiencing a serious shortage of

space that lumber is accumulating at several ports in substan

tial volume for lack of space that the market continues strong
and that there is a shortage of rail cars The witne s further
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stated that the Association depends upon applicant to carry 16

million board feet of lumber eastbound in November and De

cember 1951

Applicant s witness stated that there are fewer vessels in the

intercoastal trade at the present time than in 1950 and that with
out the three vessels here sought the present aggravated condi

tion in the trade will be worsened From the evidence as a whole

it is clear that the intercoastal service will not be served adequately
without the use therein by applicant of the vessels under con

sideration

Availability of vessels Applicant s vessel broker has advised

applicant that the time charter rate for Liberty vessels is about
65 000 per month Operation in the intercoa tal trade at this

rate in the opinion of applicant s witness probably would result

in a loss There is no evidence to the contrary on the availability
of Liberty vessels in the private market See the Board s report
of November 19 1951 in Docket No M 41 3 F M B 693

Miscellaneous Because of unchanged conditions in the trade
and the inability accurately to foresee changes applicant requests
that the charters be on an indefinite basis with the usual 15 day
cancellation provisions This request should be accorded under
the circumstances

CONCLUSIONS AND RECOMMENDATION

The Board should find and so certify to the Secretary of Com
merce

1 That the service in question is required in the public interest
2 That such service will not be served adequately without the

use therein of the vessels here sought and
3 That there are no suitable privately owned American flag

vessels available for chal tel by private operators on reasonable
conditions and at reasonable rates for use in such service

It is recommended that the charters be for an indefinite period
if the application be granted with the usual 15 day cancellation

provision
3F M B
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No M46

GRACE LINE INCTIME CHARTER OF TWO GOVERNMENTOWNED
C1MAV1 TYPE VESSELS FROM ALASKA STEAMSHIP COMPANY
FOR USE IN THE SERVICE BETWEEN UNITED STATES PACIFIC

COAST PORTS AND PORTS ON THE WEST COASTS OF MEXICO AND

CENTRAL AMERICA AND VIA PANAMA CANAL FOR CALLS AT
CARIBBEAN PORTS

REPORT OF THE BOARD

This proceeding was instituted by order of the Board upon its
own motion for the purpose of considering whether existing con
ditions justify the granting to Alaska Steamship Company of per
mission to time charter two Governmentowned C1MAV1type
vessels to Grace Line Inc The vessels were bareboat chartered

to Alaska Steamship Company pursuant to the Boards decision
in Docket No M11

Amended notice of hearing was published in the Federal
Register on November 20 1951 and hearing was held on Novem
ber 27 1951 The usual 15 days notice was not given because of
the urgency of the matter Alaska Steamship Company Moore
McCormack Lines Inc Pacific Argentine Brazil Line Inc and
the Committee for the Promotion of Tramp Shipping appeared
as interveners

Whether permission should be granted to Alaska to time char
ter the vessels to Grace this winter as it did last depends upon
whether the record shows that the service for which Grace in
tends the vessels meets the requirements of Public Law 591 The
examiner has recommended 1 that the service is in the public
interest 2 that the service is not adequately served and 3
that privately owned American flag vessels are not available for
charter on reasonable conditions and at reasonable rates for use in
the service No exceptions have been filed to the examinersrecom
mended decision although counsel for the Board recommends cer
tain restrictions to any charter that may be granted
Alaska has nine C1MAV1type vessels under bareboat char

ter from the Government for use in the Alaskan service pursuant
710 3FMB
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to our findings in Docket No M ll which included permission to

time charter three of them to Grace from October 15 1950 to

April 15 1951 The extension of Alaska s bareboat charters was

approved by our action of August 31 1951 In our report in

Docket No M ll 3 F M B 435 we pointed out the advantages of

the tripartite arrangement vvhich was authorized for the winter

season of 1950 1951 The same advantages may be expected to

accrue during the present winter season if permission is granted to

Alaska to make the time charters here under consideration

Grace is presently operating between United States Pacific coast

ports and ports on the West coast of Mexico West coast of Central

America and Caribbean ports with four CI M AVI type vessels

chartered directly from the Government pursuant to the pro

visions of the Merchant Ship Sales Act 1946 as extended by
our action above referred to dated April 31 1951 Sailings are

offered every 3 weeks to the following ports as conditions require
West coast of Mexico Manzanillo Acapulco Salina Cruz

West coast of Central America Champerico San Jose de

Guatemala Acajutla La Libertad La Union Amapala Corinto

Puntarenas Golfito Puerto ArD lles

Caribbean Balboa Cristobal Barranquilla Maracaibo Amuay
Bay

The Caribbean portion of the service is on Trade Route 23 and

the remainder is on Trade Route 25 both being essential foreign
trade routes of the American merchant marine

The increasing importance of this service to the trade and com

merce of the United States is lemonstrated by the revenue tons

carried to and from the United States during the calendar year
1950 and during the first 6 months of the year 1951 which was

as follows
First 6

1950 7Ilonth t 1951

tonl1 t0711l

Outward 78 671 63 885
Homeward 59 733 40 670

The seasonal requirements of this trade have made it neces

sary for Grace to augment its service between the months of No

vember and May in order to satisfy the requirements of the trade

These requirements were met during the 1950 51 season by the
three CI lVI AVI type vessels chartered from Alaska It is neces

sary fOl Grace to have additional vessels during this period when

the tonnage movement is particularly heavy this period includes

seasonal movements of fresh fruits to Central American ports
and coffee movements from Central American and Mexican ports
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northbound starting in January The CI M AVI type vessels

that Grace proposes to charter from Alaska have refrigeration
facilities which are particularly important during this season

All of the vessels now operated by Grace in this trade are fully
booked outbound through their December sailings In addition

Grace indicates that it has sufficient cargo offerings to fill sub

stantially the first voyages of the two vessels which it proposes
to charter from Alaska

Grace s witness testified that it has been advised by its brokers

that there are no CI M AVI vessels available for charter in this

service Counsel for the Board suggests that adequate provisions
be incorporated into any new charter made with Grace so as to
assure that Alaska will receive no profit from the arrangement
and that Alaska s net income from the subcharter be taken into

account in computing additional charter hire on its fleet charters
with the administrator Accordingly Board counsel suggests that
Grace should be required to pay not merely the full 15 percent
rate but that any additional profits should be absorbed into
Grace s obligation for additional charter hire under its direct
charters with the administrator

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the services under consideration are required in the

public interest

2 That such services will not be adequately served without
the use therein of the two additional Government owned vessels
herein considered and

3 That privately owned American flag vessels are not avail
able for charter from private operators on reasonable conditions
and at reasonable rates for use in such service

The Board recommends that the terms and conditions of any
time charter agreement between Alaska Steamship Company and
Grace Line Inc shall be subject to approval of the Administrator
so as to include all necessary provisions to protect the interests of
the Government

By the Board

DECEMBER 10 1951

Sgd A J WILLIAMS

Secretary
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No S 21

UNITED STATES LINES COMPANy ApPLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY ON TRADE ROUTE No 8 SERVICE 2

Submitted April 19 1951 Decided January 7 1952

Applicant is found to be an existing operator on Service 2 of Trade Route

No 8 within the meaning of section 605 c of the Merchant Marine

Act 1936

The effect of a subsidy contract with applicant for operation of vessels on

Service 2 of Trade Route No 8 would not be to give undue advantage
or be unduly prejudicial as between citizens of the United States in the

operation of vessels in competitive services routes or lines

Section 605 c of the Act creates no bar to the making of an operating

differential subsidy contract with the applicant

Cletus Keating for applicant
John J O Connor for Isbrandsten Company Inc Francis H

Inge for Waterman Steamship Corporation and John Tilney
Carpenter for States Marine Corporation interveners

Joseph A Klausner for the Board

REPORT OF THE BOARD

This proceeding concerns an application filed on May 31 1950

by United States Lines Company for an operating differential

subsidy under Title VI of the Merchant Marine Act 1936 as

amended for operation of freight vessels in the commerce of the

United States on Service 2 of Trade Route No 8 described by

applicant as between United States North Atlantic ports north

of Cape Hatteras and Antwerp Rotterdam and Amsterdam

Hearings were held before an examiner in November 1950 at

which Isbrandtsen Company Inc Waterman Steamship Corpora
tion and States Marine Corporation intervened

Applicant and the three interveners all American citizens are

common carriers engaged in foreign commerce Applicant holds

subsidy contracts on other routes The purpose of the hearing was

to receive evidence on issues under section 605 c of the Mer
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chant Marine Act 1936 as amended hereinafter referred to as

the Act The examiner s recommended decision served on March

2 1951 recommended that the Board find 1 that the vessels

for which applicant seeks subsidy would not be in addition to the

existing service or services 2 that the effect of a subsidy con

tract with applicant would not be to give undue advantage or be

unduly prejudicial as between citizens of the United States in the

operation of vessels in competitive services routes or lines and

3 that a subsidy contract is necessary to provide adequate ser

vice by vessels of United States registry Exceptions were filed

by Waterman and States Marine Oral argument was heard by
the Board in April 1951

Service 2 of Trade Route No 8 is described in the report of the

Maritime Commission on Essential Foreign Trade Routes of the

American Merchant Marine as follows

TRADE ROUTE No 8 U S North Atlantic ports Maine

Cape Hatteras inclusive Belgium I

and Netherlands

2 Freight Service Commission recommendation of May 20

1946 amended

Itinerary U S North Atlantic ports north of Cape Hatteras

to Antwerp and Rotterdam and return to U S

North Atlantic ports

Sailing frequency 52 weekly sailings per year
Number and type of ships Not specified
It is to be noted that the itinerary of Service 2 does not include

the port of Amsterdam although applicant s subsidy application
embraces Amsterdam as well as Antwerp and Rotterdam Coun

sel for Waterman challenges the authority of the Board to set
for hearing under section 605 c an application for a subsidy
over a trade route which has not been declared essential under

section 211 of the 1936 Act Trade Route No 8 as described

in the report of the Commission provides primarily a United

States North Atlantic Belgium and Netherlands service The

itinerary described in the service should not be considered inflex

ible Most of the lines in the service move Amsterdam cargo

through Rotterdam covering the distance between Amsterdam

and Rotterdam by barge Applicant s service providing direct

Amsterdam calls is of course much quicker and involves less

handling The appeal of this service is evidenced by the fact that

in the fiscal year 1950 15 percent of applicant s outbound and
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No 8 and the nature of the services thereon No United States

flag operator presently holds an operating differential subsidy
contract for operations on this route Of the 31 essential trade

routes in the foreign commerce of the United States Trade
Route No 8 stands about sixth in total volume of tonnage moved

The importance of this route has increased in the postwar years
since it appears that the ports of Antwerp Rotterdam and

Amsterdam are natural European gateways With the collapse
of German nationalistic pressure which promoted Hamburg and
Bremen a greater proportion of traffic is now moving through
Antwerp Rotterdam and Amsterdam In the fiscal year 1948

approximately 1 500 000 tons of export liner cargo and 176 000
tons of import liner cargo moved over Trade Route No 8 and
in the fiscal year 19e 0 the export figure decreased to about
1 000 000 tons and the import figure increased to about 561 000
tons The outbound segment of this service is clearly the more

important one

Before WorId War II the sole American flag line on this route
was Black Diamond Line which made 70 annual sailings and
carried 35 percent of the tonnage moving over the route there

were only five foreign flag competitors From 1945 to 1948 there
was a large amount of cargo moving on Trade Route No 8 and

relatively few foreign vessels Freight rates were at a satisfac

tory level and the position of the American flag lines on the
route in the first postwar years was favorable In the fiscal year
1948 there were 257 American flag sailings as compared with
190 foreign flag sailings the American lines carried 53 percent
of outbound tonnage and 49 percent of the inbound Since 1948
however the American position in this trade has steadily de
teriorated in contrast with the foreign lines so that in the fiscal

year 1950 United States flag vessels carried 28 7 percent of out
bound tonnage and 17 8 percent of the inbound Black Diamond
which made 114 United States flag sailings in 1948 with char

tered vessels now operates foreign flag vessels only Waterman
in 1948 offered direct weekly service but now calls at German

ports before Route No 8 ports and recently reduced its sailings
to one every 10 days Waterman s share of Route No 8 export
cargo has dropped from 11 percent in the fiscal year 1948 to
4 5 percent in the fiscal year 1950 Isbrandtsen s share has also
fallen but to a lesser degree Conversely the number of foreign
flag operators serving Route No 8 ports has increased from 5
to 14 and foreign sailings have increased to an estimated 317
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per year as against 151 United States flag sailings for the same

period
Applicant on the contrary in the fiscal year 1950 carried 212

percent more of the total Trade Route No 8 export cargo and

2 9 percent more of the total import cargo than in the fiscal year

1948 It is the only American line that shows an increase in this

period For the fiscal year 1950 the percentage of the total export

cargo carried by applicant 14 500 exceeded the combined total

14 2 00 carried by the three interveners and applicant s per

centage of the total import carryings 10 900 exceeded their

combined total 6 900

AMERICAN OPERATORS ON TRADE ROUTE NO 8

It appears that Waterman States Marine Isbrandtsen and

South Atlantic Steamship Line Inc presently serve the route

in addition to applicant although South Atlantic does not carry

commercial cargo to or from ports north of Hampton Roads

Applicant A brief history of applicant s operation on Trade

Route No 8 has been stated above Applicant is the only Ameri

can flag carrier operating exclusively between United States

North Atlantic ports and Antwerp Amsterdam and Rotterdam

By means of its exclusive direct service applicant maintains a

running time of 9 to 10 days in each direction

Applicant s executive vice president testified that in 1949 his

company lost 667 614 50 from its operations on the route

including depreciation interest taxes and other overhead ex

penses the witness testified that in 1950 the estimated loss on

the same basis would be approximately 800 000 The company

believes that it would have been better off financially if it had

called at other ports and had not served Trade Route No 8

exclusively Applicant s witness expressed the opinion that in

order to keep the following of shippers and increase the com

pany s business on Trade Route No 8 it is absolutely essential

to give them an opportunity of shipping once per week from a

regular loading berth on ships that have speed equal to the

competition Applicant s president testified that he does not

believe that any American line can remain in this service indef

initely without a subsidy under present conditions but stated

that applicant will stay on the route as long as it can

Waterman Steamship Corporation This company commenced

service on Trade Route No 8 with a sailing from New York in
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April 1946 Until April 1948 it served Trade Route No 8 ports

directly on the outbound voyage returning via German ports

Beginning with the sailing of the BeauTegard on April 17

1948 it reversed the discharging itinerary by calling at German

ports before calling at Antwerp and Rotterdam for the reason

that it was impossible for it to obtain military cargo as well

as United States mail destined to Germany unless it made

direct sailings to Germany This procedure increased the run

ning time to Antwerp by three or four days Its carriage of Trade

Route No 8 export cargo has fallen as already indicated from

11 percent to 4 5 percent of the total movement In the fiscal

year 1950 approximately 80 percent of Waterman s outbound

tonnage and approximately 63 percent of its inbound tonnage
moved to or from foreign ports other than Antwerp Amsterdam

and Rotterdam

Operating C 2 type vessels in its North Atlantic European
service Waterman covered a wide range of ports and services

including Trade Routes Nos 7 and 8 It reported a profit on

this operation in 1949 and expected to show a comparatively
small profit in 1950

States Mwrine Corporation States Marine operates a com

bined service over Trade Routes Nos 7 and 8 with approximately
two sailings per month using owned and chartered vessels of

various types The company usually runs its vessels westward

in ballast because it does not believe that the amount of cargo

available westbound justifies any other operation In short the

company attempts to keep its various owned and chartered

vessels in continuous balance sending the vessels where the cargo

appears to be moving at the time

In the fiscal year 1950 States Marine carried 5 3 percent of

the outbound tonnage on Trade Route No 8 Approximately 64

percent of the tonnage which it carried outbound was for ports
not on Trade Route No 8 The vice president of States Marine

testified that the company has been making money right straight
along

Isbrandtsen Company Isbrandtsen offered no testimony but

evidence from others shows that it operates a combined Trade

Route Nos 7 and 8 service with approximately two sailings a

month with various types of ships mostly chartered vessels

Although most of its outbound sailings to Trade Route No 8

ports have been direct some have been indirect In the fiscal
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year 1950 about two thirds of Isbrandh en s Trade Routes Nos

7 and 8 carryings were for destinations not on Route No 8

South Atlantic Steam ship Line Inc This company did not

intervene in the proceeding and can hardly be called a direct

competitor of the four lines last mentioned It operates approx

imately two outbound sailings per month from South Atlantic

ports and Hampton Roads with limited calls for military cargo

at Philadelphia and Baltimore to Antwerp and Rotterdam and

to German and British ports returning to United States ports
south of Hampton Roads In the fiscal year 1950 it carried only
1 619 tons of outbound cargo to Trade Route No 8 destinations

and 47 tons inbound

UNDUE ADVANTAGE OR PREJUDICE

Since Trade Route No 8 is served by two or more citizens of

the United States subparagraph 2 of section 605 c of the

Act as quoted above requires that the Board deterrnine as an

initial question whether the effect of a subsidy contract would

be to give undue advantage or would be unduly prejudicial as

between citizens of the United States in the operation of vessels

in competitive services routes or lines Interveners allege that

the contract would have such an effect In determining whether

services are competitive subparagraph 4 of section 605 c

as quoted above provides that the Board shall take into con

sideration the type size and speed of the vessels employed
whether passenger or cargo or combination passenger and cargo

vessels the ports or ranges between which they run the character

of cargo carried and such other facts as it may deem proper

Emphasis supplied We agree with the finding of the examiner

that the effect of granting the present subsidy application would

not be to give undue advantage or be unduly prejudicial as

between citizens of the United States in the operation of vessels

in competitive services routes or lines

Waterman contends that if the subsidy be granted applicant
will be able to schedule and to provide more sailings on Trade

Route No 8 than are justified under present conditions the result

of which will be to deprive Waterman and the other American

flag operators of substantial cargo which none of them can

providently share with applicant But there is no indication in

the record of any such intention by applicant Waterman further

asserts that the subsidy awards can be used by applicant to

intensify its solicitation and advertising for the cargo moving
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over Trade Route No 8 all of which can only result in serious

economic inj ury to Waterman and other American flag opera

tors This is of course quite uncertain but in any event such

use would not support a charge of undue prejudice States Marine

contends that in view of the volume of United States military
and Government financed cargo moving to North European

ports the grant of the subsidy would amount to a double

subsidy to applicant States Marine itself shares in the carriage
of military and Government cargo as do all United States flag
lines on this route They are not subsidized within the meaning
of the 1936 Act and the carriage of such cargo has indeed no

bearing upon the issue of undue advantage or undue prejudice
under section 605 c of the Act

Several things stand out about applicants service It is con

centrated on direct runs between North Atlantic and European

ports on Route No 8 and thus gives quicker time than that

offered by interveners who operate between these ports by indi

rect routes Applicant s direct service to Antwerp Rotterdam

and Amsterdam has resulted in a net loss to the company over

2 years ending 1950 but has resulted in a relative increase of

applicant s share of the trade to and from these ports Waterman

and States Marine have been financially successful during the

2 years in question when the results of their service to Route

No 8 ports are combined with the Route No 7 German ports
Isbrandtsen has disclosed no operating results However the

financial gain of interveners has been at the expense of the com

pleteness and directness of their services to Route No 8 ports
and in contrast to applicant interveners Waterman and Isbrandt

sen have dropped back percentagewise in the amount of cargo

which they have carried to and from Route No 8 ports States

Marine combines its service to Route No 8 ports with service

to Route No 7 German ports on the outbound leg and offers no

transportation from Route No 8 ports homebound If a subsidy

is granted in this case applicant will be required to agree to

continue to operate exclusively between North Atlantic and Route

No 8 European ports and will not be permitted to combine that

operation with service to other European ports no matter what

profit might appear to result from such combination A s bsidy
under such circumstances is thus no more than a fair allowance

for the necessary restriction and will not give to applicant undue

advantage as compared with the interveners who are now and
will hereafter be free to seek higher voyage revenues because
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of freedom fronl such restriction The importance of Trade Route

No 8 to the foreign commerce of the United States together
with the steady deterioration of the relative carryings of Amer

ican flag vessels in recent years as compared with their foreign
flag competitors on the route as well as the facts bearing on the

nature of applicant s service lead necessarily to the conclusion

already indicated that the granting of a subsidy to applicant
would not give undue advantage or be unduly prejudicial as

between citizens of the United States in the operation of vessels
in competitive services routes or lines The opposition of appli
cant to the granting of a subsidy on Trade Route No 8 to Black
Diamond in 1946 and to Arnold Bernstein in 1948 does not mili
tate against applicant s present position because of the very
different conditions which exist on the route today

OTHER MATTERS

The examiner considered the question of inadequacy of service

by vessels of United States registry within the meaning of sub
paragraph 3 and recommended that the Board make a finding
that a subsidy contract with applicant was necessary to provide
adequate service on the route The record shows that at the time
of the hearings in the case there was substantial unused dead
weight and cubic capacity of the vessels of applicant and some

of the interveners serving European ports on Route No 8 The
existence of sllch unused space is one of the elements of the
adequate service mentioned in section 605 c but not the

only one In view of our findings on the issue of undue advantage
and undue prejudice within the meaning of subparagraph 2
of this section it is unnecessary for us to determine the question
of adequacy of service under subparagraph 3

The exceptions of the various interveners have been carefully
considered and except to the extent that the examiner s recom

mended decision has been modified by this report in conformity
with any of the exceptions they are overruled

CONCLUSIONS

The Board therefore concludes

1 Applicant United States Lines Company provides an exist c

ing sel vice on Trade Route No 8 Service 2 within the meaning t
of section 605 c of the Act g

2 The effect of the making of an operating differential subsidy t

contract with applicant United States Lines Company with r
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respect to the operation of vessels on Trade Route No 8 Service
2 would not be to give undue advantage or be unduly prejudicial
as between citizens of the United States in the operation of
vessels in competitive services routes or lines and

3 The provisions of section 605 c of the Act create no bar
to the making of an operating differential subsidy contract with
applicant for the operation of cargo vessels on Trade Route No
8 Service 2 All questions arising under other sections of the
Act are reserved for future determination

By the Board

JANUARY 7 1952

Sgd A J WILLIAMS

Secretary
3 F M B
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No M 49

ISBRANDTSEN COMPANY INC ApPLICATION FOR BAREBOAT CHAR
TER OF GOVERNMENT OWNED WAR BUILT DRY CARGO VESSEL
FOR USE IN THE SERVICE BETWEEN UNI rED STATES NORTH

ATLANTIC PORTS AND PORTS IN THE UNITED KINGDOM AND

CONTINENTAL EUROPE

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Isbrandtsen Com

pany Inc for bareboat charter of one Government owned
war built dry cargo Victory type vessel for employment in its
berth service between United States North Atlantic ports and

ports in the United Kingdom and continental Europe Bor
deaux Hamburg Range The vessel proposed to be chartered
is needed principally to make up a deficiency in service occasioned
by the recent loss of applicant s SS Flying Enterprise a C 1

type vessel

Hearing on the application was held before the Board January
14 1952 pursuant to notice in the Federal Register of January
10 1952 Because of the urgency of the matter the usual 15
days notice was not given Applicant s president testified in
support of the application which was not opposed

We have no hesitancy in recognizing in the light of present
world conditions and the defense measures being taken by the
United States Great Britain and western Europe that the
service involved is in the public interest Appiicant s witness
testified that approximately 50 percent of his eastbound traffic
in the service was military controlled cargo and that in addition
a considerable amount of Government aid cargo was handled
On the question whether the service would be adequately served
without replacement of the Flying Enterprise the testimony is
that not only have applicant s vessels been sailing fully laden
eastbound but probably all other American flag eastbound ves

sels in the same service are now sailing likewise The eastbound
724 3 F M B
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leg of the service is clearly the more important one Applicant s

witness further testified that it will require several months to

reorient the company s schedules to fill in the gap unless the

application is granted Cargo had been booked for the next

voyage of the lost ship Applicant s witness testified further that

he was unable to charter a suitable privately owned vessel upon

reasonable terms and conditions Isbrandtsen plans eventually
to purchase a ship with which to replace the one lost The

evidence of record is convincing that privately owned American

flag vessels are not available for charter on reasonable conditions

and at reasonable rates for use in the North Atlantic service

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds

and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the

public interest

2 That such service will not be adequately served without the

use therein of one additional Government owned vessel herein

applied for and

3 That privately owned American flag vessels are not available

for charter from private operators on reasonable conditions and

at reasonable rates for use in such service

The Board recommends that the charter which may be granted
pursuant to the findings in this case be for an indefinite period
subject to the usual right of cancellation by either party on 15

days notice and subject further to annual review of the charter

as provided for in Public Law 591

By the Board

JANUARY 14 1952

Sgd A J WILLIAMS

Secreta1 Y
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No M 51

AMERICAN PRESIDENT LINES LTD ApPLICATION FOR BAREBOAT

CHARTER OF A VICTORY TYPE GOVERNMENT OWNED tVAR BUILT

DRY CARGO VESSEL FOR EMPLOYMENT IN THE ROUND THE tVORLD

SERVICE

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of American Presi

dent Lines Ltd for the bareboat charter for an indefinite

period of a Victory type Government owned war built dry

cargo vessel for employment in Line B of the company s round

the vvorld service l

Hearing on the application was held before an examiner on

February 11 through February 14 1952 pursuant to notice in

the Federal Register of February 1 1952 Because of the urgency

of the matter the usual 15 days notice was not given Luckenbach

Steamship Company Inc Pacific Far East Line Inc and Water

man Steamship Corporation appeared as interveners The exam

iner s recommended decision was served on February 20 1952

in which he recommended that the Board should make the

statutory findings Exceptions to the examiner s recommended

decision were filed by Pacific Far East Line and counsel for the

Board An original request for oral argument attached to the

exceptions of Pacific Far East Line was subsequently withdrawn

and the proceeding was submitted to the Board without oral

argument

Applicant explains its present application to be in the nature

of an interim emergency measure designed to fill what would

otherwise be nearly a 30 day gap in its normal 14 day sailing
schedule Applicant desires the vessel herein applied for to begin
a sailing from the Pacific coast and for this reason requested

1 Described in applicant s operating differential subsidy agreement as follows From New

York via Panama Canal Califomia Hawaiian Islands Japan China Hong Kong Philippine
Islands Straits Settlements Malaya including Singapore Ceylon India and Pakistan Suez

Canal Egypt Italy France in the Mediterranean to New York with the privilege of calling

ut Boston Havana Cuba ports in the Dutch East Indies Indonesia and Gibraltar
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at the hearing before the examiner that its eligibility for inter

coastal operations should be reserved without prejudice for

future determination The present application may therefore

be considered modified so as to exclude from our present consid

eration the intercoastal segment of applicant s round the world

serVIce

Applicant further explains that its present application for one

Victory type vessel for employment in its round the world ser

vice is part of a larger plan which involves another application
for the bareboat charter of three Government owned vessels for

employment in its Atlantic Straits service The latter application
for three vessels will include the vessel herein applied for should

the present application be granted The basic intention of appli
cant is to operate its owned vessels in its subsidized round the

world service pursuant to the mandate of the Board in Docket

No S 17 that chartered vessels should not be employed on sub
sidized services at a time when owned vessels are being operated
on an unsubsidized service It is applicant s purpose therefore

to transfer two owned vessels from its unsubsidized Atlan
tic Straits service to its round the world service and to use the

three Government owned vessels on its Atlantic Straits service

The final result of this plan should these charters be granted
would be to proyide two additional vessels for applicant s round
the world service and one additional vessel for applicant s

Atlantic Straits service We are presently concerned however

only with the instant application for the bareboat charter of a

Government owned vessel for employment in applicant s round
the world service and our findings are consequently limited to
this service and the vessel for which applicant herein applies

Applicant s round the world service has been determined
essential to the foreign commerce of the United States and it

appears that applicant carries military and commercial cargo
which is essential to the defense effort of the United States and
the economy of the areas serviced We have no difficulty there
fore in finding that the service under consideration is in the
public interest

Applicant s witness testified that this is primarily a measure

ment trade and that for a total of 28 sailings from the last
continental port of the United States in 1951 the average free
space available on each vessel was about 1 percent and that for
the same period and same number of sailings inbound to the
first United States port the average free space on each vessel
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was about 10 percent It was testified that during the year 1951

applicant was forced to decline 35 855 tons of cargo outbound

from the Atlantic coast and 70 492 tons of cargo outbound from

the Pacific coast For the same period cargo declinations of

inbound cargo amounted to 17 742 tons of which 9 642 tons

was rubber destined for the Atlantic coast Applicant s witness

stated that the cargo declined during 1951 may have subsequently
moved but he did not know whether it had moved on United

States flag or foreign flag vessels

Applicant s witness also testified that since January 1 1952

there has been no free space available on any of its vessels sailing

from the last United States port on this service Applicant s

evidence discloses that during January and the first 12 days of

February 1952 the company has declined offerings from San

Francisco amounting to 5 960 tons destined for all areas on this

service including Malaya approximately 1 000 tons of this cargo

was for ports in Indonesia In addition applicant s exhibit

discloses that there are forward bookings of cargo from the

Pacific coast either under consideration or declined since January

1 1952 amounting to approximately 130 000 tons

Counsel for the Board in his exceptions argues that the charter

of the vessel herein applied for should be limited to one voyage

since there is insufficient evidence in the record to support a

finding of inadequacy of American flag service from the Atlantic

coast of the United States Counsel for the Board agrees that the

evidence is convincing that there is a present inadequacy of

service from the Pacific coast He contends however that there

is an inference from statements made by applicant s witness that

a second voyage of the vessel herein applied for will accommodate

to a very limited extent if at all the needs of Pacific coast

shippers Counsel for the Board points out that the expectation
of applicant is to operate the ship virtually full from the Atlantic

coast We believe that applicant has sustained its burden of

proving inadequacy on the service herein involved and that
1

applicant s obligation to serve the requirements of the route can t
in any event be administratively controlled It is also to be noted

l

that the standard form of bareboat charter contains a 15 day
J

termination clause which the Maritime Administrator is at l
liberty to exercise at any time changed conditions warrant such

termination
1

Pacific Far East Line excepts to the finding of the examiner

that the notice of hearing in this proceeding is broad enough to
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include the privilege of serving Indonesia Although the notice

stated that the application was for a vessel for employment in

applicant s round the world service and applicant s operating
differential subsidy agreement includes Indonesia as a privilege
call Pacific Far East Line contend

1

that the notice places in

issue only ports regularly served by the exi ting round the world

service of APL and does not include calls at the privilege ports
in Indonesia which have not been served for at least 2 years
Counsel for Pacific Far East Line maintains that this contention

is supported by the Board s decisions in Application of Prudential

Steamship C01 poration Docket M 34 3 F M B 627 Application
of Pope Talbot Inc Docket M42 3 F M B 697 and Applica
tion of American Export Lines Inc Docket M 48 3 F M B 763
The cited cases fail to support this contention In the Prudential

and American Exp01 tLines cases we held that the reference in the

notice of hearing to ports in the Mediterranean was not suf

ficiently broad to cover ports in Portugal Spanish Atlantic ports
and ports in the Black Sea In the Pope Talbot case we held that

an application for avessel to be used in the intercoastal service was

not sufficiently broad to permit calling at Puerto Rico The ques

tion is ultimately whether the Board has given due notice to all

interested parties in accordance with the requirements of Public
Law 591

Although we agree with the examiner that a reference in the

notice of hearing to the descriptive title of applicant s service is

broad enough to include privilege port calls on such service even

though such ports have not been regularly served in the period
immediately preceding the application we conclude in this in

stance however that the privilege for calls at ports in the Dutch

East Indies Indonesia must be denied for the following reasons

1 The showing of inadequacy for this segment of the ser

vice was insufficient applicant not being certain whether it would

make IIdonesian calls even if permission were granted
2 Applicant has not according to our own records served

Indonesia in its round the world service for at least 2 years and

3 Applicant has an application pending before the Board

which if successful would provide an additional vessel for its

Atlantic Straits service which includes as one of its principal
objectives service between ports on the East and West coasts of

the United States and Indonesia

It appears from the evidence that no privately owned United
States flag vessels suitable for operation in this service are
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available for charter upon reasonable conditions and at reason

able rates

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts add uced in the record the Board finds

and hereby certifies to the Secretary of Commerce

1 That the service under consideration is in the public interest

2 That such service exclusive of the intercoastal service and

service to Indonesia is not adequately served and

3 That privately owned United States flag vessels are not

available for charter from private operators on reasonable con

ditions and at reasonable rates for use in such service

The Board recommends that any charter which may be granted
pursuant to the findings in this case be for an indefinite period
subject to the usual right of cancellation by either party on 15

days notice and subject further to annual review of the charter

as provided for in Public Law 591 The Board also recommends

that any such charter include provisions to protect the interests

of the Government under its operating differential subsidy agree

ment with applicant for this service

By the Board

FEBRUARY 28 1952

Sgd A J WILLIAMS

Secretary
3 F M B
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No S 22

GRACE LINE INC ApPLICATION FOR OPERATING DIFFERENTIAL

SUBSIDY ON TRADE ROUTE No 4

Submitted August 6 1951 Decided Janua1 y 15 1952

Applicant is found to be subject to direct foreign flag competition both

passenger and cargo on Trade Route No 4

Applicant is found to be an existing operator on Trade Route No 4 within

the meaning of section 605 c of the Merchant Marine Act 1936

The Board is unable to find that the effect of a subsidy contract with appli

cant for operation of vessels on Trade Route No 4 would give undue

advantage or be unduly prejudicial as between citizens of the United

States in the operation of vessels in competitive services routes and

lines
Neither section 602 nor 605 c of the Act creates any bar to the making

of an operating differential subsidy contract with applicant

W F Cogswell for applicant
William A Webe1 for Alcoa Steamship Company Inc

Geo1 ge F Galland and Joseph A Klausner for the Board

REPORT OF THE BOARD

This proceeding concerns an application dated November 27

1950 of Grace Line Inc for an operating differ ntial subsidy
under Title VI of the lVlerchant Marine Act 1936 as amended

hereinafter referred to as the Act for the operation of com

bination passenger and freight vessels and also freight vessels

in the foreign commerce of the United States on services on Trade

Route No 4 between United States North Atlantic ports and

ports in the Netherlands West Indies Venezuela and the North

coast of Colombia Hearings were held before an examiner in

May 1951 Alcoa Steamship Company Inc entered an appear
ance but did not participate in the hearings and no party
appeared in opposition to the application

The stated purpose of the hearing was to receive evidence upon

relevant issues arising under sections 602 and 605 c of the Act

The examiner on July 20 1951 recommended that the Board find

1 That foreign competition except direct foreign flag com

petition has not been shown
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2 That the vessels with respect to which applicant seeks an
operating differential subsidy would not be in addition to the
existing service or services

3 That the effect of a subsidy contract would not be to give
undue advantage or be unduly prejudicial as between citizens
of the United States in the operation of vessels in competitive
services routes or lines
4 That in view of the findings under 1 2 and 3

above no determinations after hearing are required pursuant to
the provisions of sections 602 or 605c of the Act

No exceptions to the examiners recommended decision were
filed within the required time limit and the case was thereupon
submitted for decision without oral argument We agree with the
essential findings of the examiner

Counsel for the Board suggests a possible lack of jurisdiction
of the Board to determine the issues presented because the ser
vices on Trade Route No 4 described by applicant in its applica
tion have not been determined to be essential by the Maritime
Commission our predecessor or the Maritime Administrator
The report of the Maritime Commission on Essential Foreign
Trade Routes of the American Merchant Marine describes Trade
Route No 4 as follows

U S Atlantic ports MaineKey West inclusiveCaribbean ports Com
mission recommendation of May 20 1946

The Caribbean is served by a variety of steamship services many of which
touch at the same ports en route but most of which ultimately end at dif
ferent Caribbean termini Caribbean liner services generally are operated
as a part or in conjunction with industrial operations To a great extent these
services are dependent upon crop conditions and other variable factors
so that they do not remain constant year after year as to the ships employed
the frequency of railings or even as to the route followed In view of these
circumstances it is considered impractical to attempt to specify ships and
schedules for such services

It is true that before any operating differential subsidy con
tract can be entered into with applicant there should be a deter
mination by the Administrator that the services are essential
in the foreign commerce of the United States However a decision
in these proceedings need not be delayed until a determination
of this question The only issues presently before the Board are
whether section 602 or 605c of the Act presents any obstacle
to the granting of a subsidy for the services Our determination
that these sections do not present obstacles still leaves for future
determination other issues before a subsidy contract can be
executed
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GRACE LINE OPERATIONS

Applicant has been operating a service between United States

North Atlantic ports and ports of Venezuela the North coast of

Colombia and the Netherlands West Indies since 1938 A pred
ecessor company which Grace purchased in 1937 had operated

a service to this area for many years before Applicant at present
offers a weekly sailing over each of the following three services

with calls at some of the smaller ports only as traffic offers

1 Between New York and Curacao Netherlands West Indies

LaGuaira and Puerto Cabello Venezuela and Cartagena Colom

bia with two 18 knot combination passenger and cargo vessels

of the Snnta Rosa type with passenger accommodations for 228

and deadweight cargo capacity of 7 121 tons each

2 Between New York and Puerto Cabello Venezuela Aruba

Netherlands West Indies optionalAmuay Bay Las Piedras

Punta Cardon Maracaibo and lake ports Venezuela and

Barranquilla Cartagena Colombia with three 16 knot C 2

30mbination passenger and cargo vessels with passenger accom

modations for 52 and deadweight cargo capacity of 8 700 tons

ach

3 Between New York Philadelphia Boston and Aruba

Netherlands West Indies Amuay Bay Las Piedras Punta

ardon La Guaira Guanta Puerto La Cruz Puerto Sucre

Cumana Carupano Venezuela and St Marc Haiti north

ound only with four 16 knot C 2 type freighters two of which

lave passenger accommodations for eight and two have no pas

enger accommodations arid having deadweight cargo capacity
anging from 9 290 tons to 10 310 tons

The vessels on these three services operate as an integrated
roup and furnish a complete over all service to a large number

fports for commercial travelers merchants tourists including
ruise passengers mail and general cargo including refrigerated
reight The combination vessels on services No 1 and No 2

arry substantial amounts of freight as well as passengers while

he freighters on service No 3 carry but few passengers

FOREIGN FLAG COMPETITION

Some of the foreign flag competition on the services is made

lp of a number of lines operating smaller and slower cargo

ressels than the Grace ships and with passenger facilities for

lot more than 12 persons The foreign flag competition also in

ludes a number of large luxury liners making cruises during
he winter months into the area served by Grace and carrying
3 F M B
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From the foregoing table it appears that the southbound

carryings far exceed the northbound carryings and that since

1948 the southbound carryings of American flag vessels not

operated by Grace have greatly diminished This table as well
as the other evidence presented clearly shows direct competition
by foreign flag cargo carriers

PassengeTs With respect to passengers applicant contends

that its vessels are subject to direct competition from 1

foreign flag freighters and tankers with limited passenger ac

commodationg and 2 foreign flag cruise ships calling at one

or more points on applicant s itineraries The passenger carry

ings to the ports on applicant s itineraries for the years 1949

and 1950 are shown in the following table

PASSENGER STATISTICS

1949

Local passengers Cruise passengers Total

Number Percent Number Percent Number Percent

Grace Line 11 730 90 3 953 36 15 683 65

Other United States
f1ag

411 3 0 0 411 2

Foreign f1ag 921 7 7 019 64 7 940 33

TotaL 13 062 100 10 972 100 24 034 100

1950

Grace Line 11 334 85 3 857 39 15 191 65
Other United States flag 627 5 0 0 627 3

Foreign flag 1 402 10 6 099 61 7 501 32

TotaL 13 363 100 9 956 100 23 319 100

From the above table it appears that during the 2 years under

consideration the passengers carried by foreign flag freighters
and tankers were not numerous in comparison to the noncruise

passengers carried by the Grace vessels On the other hand the

passengers carried in this area during the winter months by the

competing foreign flag cruise ships were very substantial in num

ber Grace participation on this kind of traffic being only 36

percent to 39 percent of the total Whereas Grace is the principal
all year passenger carrier on the route the table shows that the

Grace cruise passengers on the route make up approximately
one fourth of the total number of passengers which the company

carries The evidence supports a finding that Grace is subject to

direct foreign flag passenger competition on the trade route
3F M B
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ISSUES UNDER SECTION 602

The language of section 602 of the Act which is important ill

this proceeding is as follows

No contract for an operating differential subsidy shall be made by the

Commission for the operation of a vessel or vessels to meet foreign compe

tition except direct foreign flag competition until and unless the Commis

sion after a full and complete investigation and hearing shall determine

that an operating subsidy is necessary to meet competition of foreign flag
ships

We observed in New York and Cuba Mail Steamship Company
Application for Resumption of Operating Differential Subsidy

on Trade Route No 3 Docket No S 24 3 F M B 739

We construe this section section 602 to mean that the investigation and

hearing provided for under it is required only to determine competition
other than direct foreign flag competition Section 601 and other sections
of Title VI of the Merchant Marine Act 1936 as amended permit determina
tions of direct foreign flag competition without the requirement of a hearing

As indicated above the evidence in the case shows that Grace

is subject to direct foreign flag competition both as to cargo and

as to passengers on Trade Route No 4 No claim is made or

evidence offered that applicant is subject to foreign competition
other than direct foreign flag competition Under the circum

stances it is unnecessary to make any determination as to com

petition other than direct competition and section 602 of the Act

creates no obstacle to the making of an operating differential

subsidy award

Counsel for the Board contends that the foreign flag competi
tion in the passenger field is not substantial and that there may
thus be an obstacle to the granting of a subsidy under sections
601 a 603 b or other provisions of the Act but this issue

need not be determined at this time The record here presented
however with such other evidence as the parties may desire to
introduce may readily form the basis of the determination of
this and other issues not now decided

ISSUES UNDER SECTION 605 c

There are two requirements under section 605 c the first

part of which may for the purpose of this proceeding be para

phrased to the effect that no contract shall be made with respect
to a vessel to be operated on a service route or line served by
citizens of the United States which would be in addition to the
exi ting service or services The evidence is clear that the ser

3 F M B



GRACE LINE INC SUBSIDY ROUTE 4 737

vices for which applicant is seeking a subsidy contract have been

in existence for many years and are not new services so as to be

in addition to existing United States flag services now serving

the route

The second requirement of section 605 c may be paraphrased
to the effect that no contract shall be made with respect to a

vessel to be operated in a service route or line served by two

or more citizens of the United States with vessels of United

States registry if the Board shall determine that the effect of

such contract would give undue advantage or be unduly prejudi
cial as between citizens of the United States unless after hear

ing the Board shall find that a subsidy contract is necessary to

provide adequate United States flag service The two principal
operators of United States flag vessels on Trade Route No 4 are

Alcoa Steamship Company Inc and United Fruit Company but

each of these also operates vessels under foreign flags as well

In any event neither these or any other American operators
made any claim that the granting of a subsidy contract to appli
cant would give to applicant undue advantage or as to them

would be unduly prejudicial Clearly any evidence on this issue

should come from parties claiming undue prejudice under this

section In the absence of any such complaint or evidence the

Board is not in a position to find that the making of the contract

would give undue advantage or be unduly prejudicial as between

citizens of the United States and is therefore not required to

make any further finding under this second requirement of sec

tion 605 c as a condition to entering into a subsidy contract

CONCLUSIONS

The Board therefore concludes

1 Within the requirements of section 602 of the Act applicant
Grace Line Inc is subject to direct foreign flag competition
both with respect to the transportation of cargo and passengers

on its existing services on Trade Route No 4 and therefore

foreign flag competition except direct foreign flag competition
becomes immaterial

2 Applicant Grace Line Inc provides existing services on

Trade Route No 4 within the meaning of section 605 c of the

Act

3 The Board is unable to find that the effect of the making

of an operating differential subsidy contract with applicant
Grace Line Inc with respect to the operation of vessels on Trade
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Route No 4 would be to give undue advantage or be unduly pre
judicial as between citizens of the United States in the operation
of vessels in competitive services routes or lines within the

meaning of section 605 c of the Act
p

4 Neither the provisions of section 602 or 605 c of the Act

create any bar to the making of an operating differential subsidy
contract with applicant Grace Line Inc for the operation of

cargo and passenger vessels on Trade Route No 4 All questions
arising under other sections of the Act are reserved for future

determination

By the Board

Sgd A J WILLIAMS

Secretary
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No S 24

NEW YORK AND CUBA MAIL STEAMSHIP COMPANy ApPLICATION
FOR RESUMPTION OF OPERATING DIFFERENTIAL SUBSIDY

ON TRADE ROUTE No 3

Submitted July 31 1951 Dec ided August 3 1951

An operating subsidy to applicant on Trade Route No 3 is required to meet

foreign flag competition

William Radner and Odell Kominers for applicant
Samuel H MoeTman for The Port of New York Authority

intervener

Joseph A Kla us1te1 and Geo1 ge F Galland for the Board

REPORT OF THE BOARD

By THE BOARD

This proceeding was based upon an application by New York

and Cuba Mail Steamship Company for the resumption of its

operating differential subsidy covering vessels operating on

Trade Route No 3 between United States Atlantic ports and

the East coast of Mexico with privilege of calling at Havana

and other Cuban ports
The hearing was held before the examiner for the purpose of

receiving evidence to enable the Board to make determinations

with respect to foreign flag competition pursuant to section 602

of the Merchant Marine Act 1936 as amended The examiner

has recommended that the Board find

1 That between 1947 and 1950 applicant encountered direct

competition although not substantial from foreign flag lines

operating between United States North Atlantic ports and

Mexico substantial direct competition from such lines between

eastern Canadian ports and Mexico substantial direct competi
tion from lines between New Orleans and Mexico and substan

tial competition from such lines 1 direct between foreign
countries and Mexico and 2 by transshipment via New Orleans
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That there is insufficient evidence upon which to make a

finding as to whether applicant encountered competition from

foreign flag lines from 1947 to 1950 on its Cuba service operated
as a segment of its over all Mexico service

3 That competition encountered by applicant from foreign
flag lines on its strict Cuba service is not within the scope of the

proceeding and

4 That an operating subsidy to applicant on Trade Route i
No 3 is necessary to meet competition from foreign flag vessels

Counsel for applicant has filed a memorandum primarily in

support but partially in exception to the recommended decision
Counsel to the Board has filed a memorandum partly supporting
and partly excepting to the examiner s recommended decision
Both agree with the ultimate conclusion of the examiner that

applicant is subject to substantial foreign flag competition Coun
sel to the Board suggests that under certain conditions oral
argument be granted We do not consider that oral argument
is necessary

Applicant has been engaged in vessel operations on Trade
Route No 3 as a subsidized line since 1937 Previously applicant
or its predecessors had been engaged in this trade for over 70

years and in the Cuba trade for over 100 years Applicant now

operates on this route three owned C IB s and one CI M AVI
chartered from an affiliate Applicant also operates a separate ser

vice between New York and Havana Cuba
We deem it unnecessary to recite the additional facts which

are set forth fully in the examiner s recommended decision
The substantial question here involved is whether for the

period 1947 through 1950 there was competition from foreign
flag vessels either direct or indirect or both sufficient to justify
the making of an operating differential subsidy contract Section
602 of the Merchant Marine Act 1936 as amended upon which
this proceeding is predicated provides as follows

No contract for an operating differential subsidy shall be made by the
Commission for the operation of a vessel or vessels to meet foreign competi
tion except direct foreign flag competition until and unless the Commission
after a full and complete investigation and hearing shall determine that an

operating subsidy is necessary to meet competition of foreign flag ships

We construe this section to mean that the investigation and

hearing provided for under it is required only to determine com

petition other than direct foreign flag competition Section 601
and other sections of Title VI of the Merchant Marine Act 1936
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as amended permit determinations of direct foreign flag com

petition without the requirement of a hearing Findings of the

examiner deal with various elements of competition and each

element is discussed by him at some length
In his recommendation 1 the examiner has recommended that

the Board make specific findings with regard to each element

of foreign flag competition on this trade route We do not feel

that such Board action is necessary or contemplated by the

Merchant Marine Act 1936 as amended It is our view that

applicant during the period January 1 1947 to December 31

1950 in the operation on Trade Route 3 encountered direct

foreign flag competition sufficient to justify a finding under sec

tion 601 of the Act that an operating subsidy is necessary to

meet competition of foreign flag ships Under these circumstances

no finding by the Board is necessary as to competition other than

direct foreign flag competition
With regard to the examiner s proposed findings numbers 2

and 3 we hold that since applicant s strict and exclusive Cuba

service is not within the purview of this inquiry no finding
regarding that service is necessary As to applicant s Cuba ser

vice which is a privilege call segment of its Trade Route 3 opera
tion between United States ports and Mexico such service con

stitutes only an estimated 13 percent of applicant s north and

south traffic on the route Since direct competition clearly exists

on the route as a whole a separate finding of competition on

this segment of the route is not necessary

Finally with regarq to the examiner s proposed finding num

ber 4 we find as above stated that an operating subsidy to

applicant on Trade Route No 3 is required to meet foreign flag
competition
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No S 24

NEW YORK AND CUBA l1AIL STEAMSHIP COMPANy ApPLICATION
FOR RESUMPTION OF OPERATING DIFFERENTIAL SUBSIDY

ON TRADE ROUTE No 3

Between 1947 and 1950 applicant encountered direct competition although
not substantial from foreign ftag lines operating between U S North
A tlantic ports and Mexico substantial direct competition from such
lines between eastern Canadian ports and Mexico substantial direct
competition from such lines between New Orleans and Mexico and sub
stantial competition from such lines 1 direct between foreign countries
and Mexico and 2 by transshipment via New Orleans

There is insufficient evidence upon which to make a finding as to whether
applicant encountered competition from foreign flag lines from 1947 to

1950 on its Cuba service operated as a segment of its over all Mexico
service

Competition encquntered by applicant from foreign flag lines on its strict
Cuba service is not within the scope of the proceeding

An operating subsidy to applicant on Trade Route No 3 is necessary to meet

competition from foreign flag vessels

William RadneT and Odell Kornine1 s for applicant
Samuel H MoeTman for The Port of New York Authority

intervener

Joseph A Klausnerand Geo1 ge F Galland for the Board

DECISION RECOMMENDED BY C W ROBINSON EXAMINER

This proceeding involves the application of New York and
Cuba Mail Steamship Company hereinafter referred to as appli
cant for the resumption of payment of operating differential

subsidy for its vessels on Trade Route No 3 between United
States Atlantic ports and the East coast of Mexico with privilege
of calling at Havana and other Cuban ports as described in
the United States Maritime Commission s report of Essential

Foreign Trade Routes of the American l1erchant Marine issued
May 1949 Notice of the hearing was published in the Federal
Register of May 18 1951 and hearing was held on May 31 and

742 3 F M B



N Y CUBA MAIL S S CO SUBSIDY ROUTE 3 743

June 1 1951 The Port of New York Authority intervened on

behalf of applicant
As announced in the notice of hearing the purpose of the

hearing was to receive evidence relevant to the following deter

minations which the Board is required after hearing to make

pursuant to the provisions of section 602 of the Merchant Marine

Act 1936 as amended l 1 whether and to what extent the

operations of New York and Cuba Mail Steamship Company on

Trade Route No 3 were subject to foreign flag competition be

tween January 1 1947 and the present date or any part of that

period 2 whether such competition if any was a direct

foreign flag competition or b competition other than direct

foreign flag competition within the meaning of section 602 and
3 whether an operating subsidy to New York and Cuba Mail

Steamship Company on Trade Route No 3 is necessary to meet
competition of foreign flag vessels At the hearing counsel for
the Board raised the question whether competition encountered

by applicant on the Cuba leg of its Mexico operation was involved
inasmuch as the description of the freight service for Trade
Route No 3 in the Maritime Commission s report issued May
1949 does not refer to calls at Cuban ports In view of the terms
of the notice of hearing however the examiner ruled that the
Cuba phase was in issue

Applicant and its predecessors have been in the Mexico trade
for over 70 years and in the Cuba trade for over 100 years

operating on Route No 3 as a subsidized line since 1937 Four
vessels are employed on the route three owned C IB s and one

CI M AVI chartered from an affiliate Although New York has
been the traditional terminal port in the United States Balti
more Md was added in the latter part of 1949 at which time
there was no foreign flag competition at that port Applicant s

sailings from both New York and Baltimore call at Havana the
terminal ports in Mexico being Tampico and Vera Cruz A
separate service is operated between New York and Havana
only Southbound Mexican traffic handled by applicant consists

principally of iron and steel products chemicals building
materials industrial raw mat rials and manufactured goods
generally northbound coffee ixtle fiber canned pineapple and
lead and other minerals There has been no major shift in the
nature of the traffic since 1948

1Quoted hereinafter
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Applicant contends that it competes with foreign flag lines

operating 1 between Vnited States North Atlantic ports and

Mexico 2 between eastern Canadian ports and Mexico 3

between New Orleans La and Mexico 4 between foreign

ports and Mexico direct or by transshipment at New Orleans

and 5 between United States North Atlantic ports and Havana

United States North Atlantic competition Since 1947 appli
cant has encountered competition from the following foreign flag
lines out of New York Baltimore Boston Mass and Philadel

phia and Chester Pa Federal Commerce and Navigation Com

pany Ltd Canada Mexico Line from 1947 to 1950 Clipper
Line commencing in 1949 and Smith and Johnson Mexican

Line commencing in 1950 Smith and Johnson does not call

regularly at Baltimore

Table 1 hows the number of tons of cargo handled by appli
cant and the foreign flag lines from United States North Atlantic

ports to Mexico between 1947 and 1950 with the percentages of

the totals for each 2

TABLE 1

1947 1948 1949 1950 Total

N Y C M
Tons 148 600 102 060 114 653 132 623 497 936

Percentage 99 6 98 03 9647 89 64 95 31

Foreign lines
Tons 591 2 049 4 200 15 329 24 487

Percentage
04 197 3 53 10 56 4 69

TotaL 149 191 104 109 118 853 147 952 522 423

Although no figures were given applicant s witness testified
that his records indicate a downward trend for applicant in

1951 over 1950 in the percentage of the total movement from
United States North Atlantic ports to Mexico In 1950 a con

siderable amoupt of cargo was diverted by applicant to Balti

more from New York after service was started from the former

place late in 1949 The 1950 figures are said to reflect panic buyI

ing in Mexico resulting from the war in Korea but this business
is on the downward trend at the moment The unused space in

applicant s vessels southbound was 2 16 percent in 1947 39 54

percent in 1948 544 percent in 1949 and 28 3 percent in 1950
Since it appears that cargo in the trade runs preponderantly to
measurement weight seldom is determinative Based on experi
ence applicant s witness is of the opinion that the over all unused

space picture for 1951 will be about the same as for 1950

2 Statistics in Mexico are based on the metric ton measuring 2 204 6 pounds
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The sailings of the foreign flag lines from United States North

Atlantic ports totaled one in 1947 seven in 1948 14 in 1949 and

47 in 1950 It is believed by applicant s witness that there will

be a greater number of sailings by those lines in 1951 The

foreign flag sailings aggregated 2 7 percent of applicant s sail

ings in 1947 16 7 percent in 1948 25 percent in 1949 and 47

percent in 1950 The participation of the foreign flag lines in the

traffic in relation to participation in the number of sailings was

less than 1 percent in 1947 less than 2 percent in 1948 less than

5 percent in 1949 and less than 14 percent in 1950 Applicant s

witness is of the opinion that no substantial part of the com

pany s business could be retained if its rates were increased

the foreign flag competition out of the United States North

Atlantic ports was sufficient during the period to preclude such

lllove by applicant The foreign flag lines have advertised regu

larly in the New York Journal of Commerce since 1947 have

actively solicited cargo and are represented by well known

American agents Brokerage has been paid by those lines since

their services began a practice which applicant started in 1949

when some traffic was lost to a competitor
Table 2 shows the number of tons of cargo handled by appli

cant and the foreign flag lines from Mexico to United States

North Atlantic ports between 1947 and 1950 with the percent
ages of the totals for each

TABLE 2

1947 1948 1949 1950 Total

N Y C M
Tons 71 460 77 559 81 036 108 866 338 921

Percentageu 100 0 100 0 94 6 90 7 95 6

Foreign lines
Tons 4 585 11 189 15 774

Percentage n

54 9 3 4 4

TotaL 71 4 60 77 559 85 621 120 055 354 695

The improved northbound movement for applicant in 1950

stems from the carriage of lead to Philadelphia for use in the

war effort but this type of traffic was said to be uncertain for

the future The rate on lead is only 9 per ton as compared with

applicant s average rate of 2144 per ton for its entire service

and provides about a 10 celft profit per ton according to appli

cant s witness No figures were given but it was testified that

the northbound unused space on applicant s vessels for the

1947 50 period was considerably greater than that southbound
3F M B
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Canadian competition Prior to World War II there was no

regular berth service between eastern Canada and Mexico all
Canadian liner cargo being routed to and from Canada via New
York on applicant s vessels It was testified that there are

approximately 168 traffic accounts in Canada that are interested
in shipping on the route Direct sailings to and from eastern
Canada have been furnished since World War II by the follow
ing foreign flag lines Federal Commerce and Navigation Com

pany Ltd Canada Mexico Line since 1947 Swedish American
Line since 1948 and Saguenay Terminals since 1949

Table 3 shows the number of tons of cargo handled by the

foreign flag lines between eastern Canadian ports and Mexico

between 1947 and 1950

TABLE 3

1947 1948 1949 1950 Total

Southbound 15 458 20 689 25 130 21 639 82 916
Northbound n u

n u 276 1 541 6 903 7 076 15 796

TotaL 15 734 22 230 32 033 28 715 98 712

The southbound traffic is approximately 15 percent of the total
Canadian United States North Atlantic movement and approxi
mately 4 percent of the northbound movement Applicant s par
ticipation in the traffic is estimated to have decreased from 100

percent in 1946 to 20 25 percent in 1950

According to the witness for The Port of New York Authority
the rail rates to and from points on and west of a line from

Chicago Ill to Cincinnati Ohio are lower to and from Montreal
Canada than New York and are equal to Halifax and St John
Canada Customarily Halifax St John and Montreal rates on

imports are on the Baltimore level which is lower than New
York The foreign flag lines erving eastern Canadian ports have

always paid brokerage sometimes have enjoyed a favorable ex

change and occasionally have sought traffic by rate reductions

Saguenay Terminals has appealed to Canadian shippers to ship
via Canadian vessels and that carrier transports most of the
aluminum of its parent Canadian Aluminum Company Appli
cant s participation in the Canadian business it was testified
has been maintained because of faster and more frequent service
via New York long and favorable standing with important ship
pers the desire of some shippers to assist in maintaining com

petitive services out of New York and various other competitive
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reasons and it is believed that applicant could compete for the
aluminum traffic were it not for the tie in of the shipper with
the parent company Applicant has tried as far as possible to
maintain the same rates out of New York on Canadian traffic
as those applicable at eastern Canadian ports and reductions
have been made in some instances In the opinion of applicant s

witness there is no doubt that the Canadian traffic would move

through New York if the foreign flag services out of eastern
Canadian ports were discontinued

New Orleans competition Foreign flag operations between
New Orleans and Mexico are considered by applicant s witness
to be the most important competition that it must meet The

following foreign flag lines have operated between New Orleans
and Mexico at some time since January 1947 Smith Johnson

Mexican Line since 1947 Standard Fruit Steamship Co
discontinued in 1948 Mexican Government services discontinued
in 1947 Noca Line discontinued in 1948 and Continental N avi

gation Company discontinued in 1947 Smith Johnson the
only line now operating operates on approximately a fort

nightly basis and since 1947 its sailings have been stepped up
to take up part but not all of the slackening off by the other lines
and has the capacity to handle all the Mexico cargo via that port

Table 4 shows the number of tons of cargo handled by the

foreign flag lines between New Orleans and Mexico from 1947

to 1950

TABLE 4

1947 1948 1949 1950 Total

Southbound u
u 65 214 32 112 29 923 32 814 160 06

Northbound 10 478 15 274 15 402 19 568 60 722

TotaL 75 692 47 386 45 325 52 382 220 785

Transit time between New Orleans and Mexico is three or

four days as compared with eight or nine days between New
York and IVrexico and the ocean rate from New Orleans differ

entially lower over New York since 1949 is at present more than
10 percent lower A witness for intervener Port of New York

Authority testified that New York is keenly competitive on

traffic to and from points on and west of a line from Chicago
to Cincinnati and that the rail rates to and from this territory
are lower to and from New Orleans than New York He further
testified that competitive ports and railroads serving them fre
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quently carryon extensive promotional work in New Yor

Applicant s witness testified that the rail rate differential ordi

narily is three cents higher to New York over New Orleans from

the midwest area that from Michigan part of Ohio eastern

Indiana and eastern Kentucky it is cheaper to ship via New
I

York but is more expensive from Chicago Indianapolis Ind

Milwaukee Wis Evansville Ind Cincinnati and numerous

other important points and that barge facilities at cheaper rates

have enabled New Orleans to penetrate into the area normally
serviced by New York if rail rates were the sole governing
factor Of approximately 4 500 shippers to Mexico applicant s

witness estimates that nearly 10 percent are located in the

general midwest area and that in spite of the variou handi

caps encountered applicant has been able to obtain some of the

traffic even from areas that normally are tributary to New

Orleans This has been possible because of a weekly service

some rail rate advantages and applicant s historic position in

the trade According to the witness applicant is considering the

reinstitution of equalization practices to draw from New Orleans

traffic which originates at competitive points in the midwest

where the cost to the port places applicant at a disadvantage

A shipper witness for applicant whose company sells iron and

steel commodities in Mexico testified that the company uses both

New York and New Orleans that New Orleans merely because

of its shorter distance from Mexico does not necessarily get all

the business which shippers must deliver by a certain date fre

quency of service helping to overcome this factor and that his
company would not ship out of New Orleans unless the produc
ing point were favorably located This witness is of the opinion
that applicant out of North Atlantic ports and the foreign flag
lines out of New Orleans offer direct competition to each other

As further competition applicant s witness cites 1 traffic
which the shipper may move out of a production point tributary
to New Orleans or a point tributary to New York as he prefers
and 2 traffic generally handled by exporters dependent upon

New York in competition with exporters who are dependent upon

New Orleans for their water service A list of 14 major shippers
was cited as bei1g able to ship from either New York or New

Orleans and that the volume of their business would account

for 10 000 12 000 tons annually Some Louisiana cargo naturally
moves out of New Orleans but applicant has no records of the
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amount which is indigenous to New Orleans and environs as

distinguished from that which comes from other origins

Competition is said to exist in the import trade also and im

porters have advised applicant s witness that lower rates have

been a major factor in influencing a large part of the business

via New Orleans A substantial part of the imports are destined

to interior points
In reply to the suggestion that applicant possibly might con

sider having its vessels call at New Orleans applicant s witness

stated that such a move would be out of the question because

of the added time in transit and the days in New Orleans

Furthermore any such delays would have a tendency to encour

age shippers to route their cargo via foreign flag direct lines

Transshipment competition In addition to its other traffic

applicant handles business which originates in or is destined to

foreign countries and transshipped at New York to or from

Mexico It is contended that on this traffic applicant competes
1 with the services of foreign flag lines operating direct be

tween foreign countries and Mexico and 2 with foreign flag
lines serving New Orleans who influence transshipment at that

port rather than at New York Applicant has a general European
agent as well as sub agents in 50 cities in Europe and the

Mediterranean area and advertising is done in those areas to
obtain cargo for Mexico The cargo thus secured moves on appli
cant s through bills of lading Most of the transshipment cargo

originates in or is destined to Europe or the Mediterranean area

although some of it is from or to South America the Caribbean
area and the Far East

The total transshipment traffic handled by applicant amounted

to 6 6 percent of its total revenue in 1947 and 17 68 percent in

1950 in 1938 a representative prewar year the percentage was

28 percent Southbound the percentage relationship of appli
cant s transshipped cargo and total cargo was 6 22 percent in

1947 1109 in 1948 1146 in 1949 and 1641 in 1950 North

bound the percentages were 7 97 19 22 24 90 and 20 09 respec

tively Applicant considers transshipment cargo very desirable

and it is believed that the volume will increase with the years
It was estimated that if applicant obtained all the transship
ment business it would amount to an additional 19 000 tons

annually which at 22 per ton the approximate average rate

for all commodities carried by applicant would represent over
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400 000 additional revenue or about 12 percent of applicant s

gross revenue

a Table 5 shows the number of tons of foreign cargo handled

by applicant in the Mexico service with transshipment at New

York as well as cargo handled by direct foreign flag lines to and

from Mexico for the years 1947 50 with the percentages for

each method of routing The amounts and the percentages would
differ to a small extent if only European cargo be considered

TABLE 5

To l Iexico From Iexico

1947 19 18 1949 1950 Total 1947 1948 1949 1950 Total

N Y C 1 1
Tons 4 852 9 368 12 030 16 729 42 979 2 580 6 000 9 853 9 234 27 776

Percentage 6 6 144 17 6 9 6 11 1 2 7 7 5 14 9 22 4 9 8
Foreil n lines
Tonsnn 68 716 55 488 56 192 157 116 337 512 91 372 73 767 56 068 32 055 253 262
Percen tage 934 85 6 824 904 88 9 97 3 92 5 85 1 77 6 90 2

TotaL 73 568 64 856 68 222 173 845380 491 93 952 79 767 65 921 41 289 280 929

In 1947 there were five foreign flag lines operating between

Europe and Mexico whereas at the present time there are 12

The shipper witness already referred to whose company deals

in iron and steel commodities to Mexico testified that shortages
brought about in this country because of the war in Korea have
forced his company to place some of its orders in Europe some

moving direct to Mexico and some via transshipment at New
York The witness believes that speed is a very important factor

in some cases in determining the route and where the freight
rate is lower the shipment usually moves from Europe to Mexico
direct Unless the European shipment is sold c f cost and

freight or c i f cost insurance freight the shipper or the

ultimate consignee decides the routing European suppliers are

said to advertise extensively in Mexico and try to sell c i f

In its transshipment business applicant concentrates on higher
rated commodities inasmuch as the low rated items do not supply
applicant with sufficient revenue hen split with the participat
ing carriers It is estimated by applicant s witness that solici

tation is directed to substantially less than one third of the total

Europe Mexico business and is based on a greater frequency of

service and a shorter time in transit Applicants rates from New

York to Mexico are higher on local than on transshipment cargo

b Table 6 shows the number of tons of cargo transshipped
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at New York and New Orleans to and from East coast of Mexico

ports between 1948 and 1950

TABLE 6

Southbound Northbound

1948 1949 1950 Total 1948 1949 1050 Total

Ncw York n 16 121 18 017 23 013 57 151 7 361 11 137 13 618 32 116
Ncw

Orleansn
n 9 270 7 041 9 396 25 707 12 678 10 765 16 492 39 926

TotaL u 25 391 25 058 32 409 82 858 20 039 21 902 30 110 72 042

Applicant s witness is of the opinion that practically all of the

transshipment cargo could move by either New York or New

Orleans There is more frequent transshipment service from

Europe to New Orleans than direct service from Europe to
Mexico New York and New Orleans compete on Far East rubber

transshipped to Mexico this commodity accounting for about
9 percent of Smith and Johnson s New Orleans business in 1950
It was testified that Smith and Johnson do not obtain much

transshipment cargo at New York as they are not members of
the particular conference covering the trade but that their

application for membership in the con rence is now pending
United States North Atlantic Mex1 co and Europe Mexico com

petition Although Board counsel is not fully satisfied with the
evidence it seems reasonably clear that the same general run of
commodities move from United States North Atlantic ports to
Mexico as from Europe to l1exico and that United States ex

porters are in direct competition with European suppliers for
the business The shipper witness heretofore referred to testified
that his company is in keen competition with European exporters
and that the company has lost some busi ess to them although
he has no way of knowing the amount Low rated commodities
from Europe moving direct to Mexico are said to be depressed
in order to permit competition and low rates have been estab
lished by the direct lines on a number of basic commodities in
most instances these low rates are about the same as or slightly
lower than those of applicant notwithstanding the latter s shorter
haul Applicant has received requests at various times from
United States exporters for lower competitive rates and repre
sentative letters to that effect were made part of the record
Most shippers using the direct lines from Europe ship under
exclusive patronage arrangements vhereby they receive rebates
from the lines
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Table 7 shows 1 the number of tons of United States cargo 1I

I
handled by applicant to Mexico and 2 the number of tons

carried by foreign flag lines from Europe to Mexico direct

between 1947 and 1950 also the percentage of the total move

ment in each case

TABLE 7

1947 1948 1949 1950 Total

N Y C M
Tons 138 606 85 792 94 247 108 681 427 326

Percentage 69 2 63 8 63 5 413 57 2

Direct lines
Tons 61 663 48 730 54 246 154 479 319 118

Percentage 30 8 36 2 36 5 58 7 42 8

TotaL 1 200 I 269 134 522 148 493 263 160 746 444

The tons allocated to applicant in table 7 are approximate
only calculated as follows from the total number of tons car

ried by applicant is subtracted 1 the number of tons handled

by applicant by transshipment from foreign countries other than

Canada and 2 the approximate number of tons of Canadian

cargo handled by applicant It should be stated that applicant s

transshipment figures afe not separated in such manner as to

show the volume from Europe as distinguished from the volume

from other areas

Cuba competition Table 8 shows the number of tons of cargo

handled by applicant between United States North Atlantic ports
and Havana as a part of the over all Mexico service from 1947

to 1950

TABLE 8

1947 1948 1949 1950 Total

To Havana
i4 679

10 136 4 870 21 124 36 130
From Havana u n

28 956 17 719 15 528 76 882

TotaL 14 679 39 092 22 589 36 652 113 012

The record contains no evidence as to the competition if any

offered by foreign flag lines between United States North Atlan

tic ports and Havana as a segment of the Mexico service

Table 9 shows the number of tons of cargo handled by appli
cant other United States flag lines and foreign flag lines with

percentages of the total for each group from United States

North Atlantic ports to Havana with Havana as the terminal

port during the years 1947 50
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TABLE 9

1947 1948 1949 1950 Total

N Y C M
Tons 192 658 142 976 81 701 109 280 526 616

Percentage u 40 3 344 22 0 25 6 31 1

Other American lines
Tons 139 468 126 229 92 346 79 035 437 078
Percentage u u 29 2 30 3 24 8 18 4 25 8

Foreign lines

Tons 145 553 146 641 197 618 239 369 729 181

Percentagen 30 5 35 3 53 2 56 0 43 1

TotaL 477 679 415 846 371 665 427 684 1 692 874

The record is devoid however of concrete evidence as to the

amount of cargo carried by applicant and foreign flag lines from

Havana to United States North Atlantic ports with Havana as

the terminal port although applicant s witness testified that the

foreign flag participation was to a lesser extent than southbound

Applicant s financial position As already observed the notice

of hearing calls for evidence on whether an operating subsidy
to New York and Cuba M il Steamship Company on Trade

Route No 3 is necessary to meet competition of foreign flag
vessels but it is questionable whether this would entail con

sideration of applicant s financial position rather it wo ld seem

to mean that inquiry should be made as to whether the foreign

flag competition is sufficiently substantial to justify a subsidy
Be that as it may evidence relating to applicant s financial posi
tion was received in aid of the Board s determination of the

application
The chairman of applicant s executive committee testified that

operating results for the past 4 years do not justify continuation

without a subsidy that the company would not have operated
for the past 2 years had it known that there would be no subsidy
and that the company will not operate in the future without one

The witness further testified that as of December 31 1950 appli
cant s book value for the years 1947 50 without subsidy was

approximately 17 000 000 that if subsidy is paid for that period
the book value net after taxes would be a trifle over 19 000 009
and that as about half of the assets of the company are employed
in the Mexico service the invested capital in that service is

about 9 500 000 with subsidy and 8 500 000 without subsidy
Table 10 shows the voyage results for applicant s vessels in

the Mexico service with calls at Havana for the years 1947 50

Based upon table 10 applicant s average annual income for

the years 1947 50 after subsidy and before income tax was
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TABLE 10

1947 1948 1949 1950 Total

Before subsidyn 8357 388 96 133 214 94 865 742 80 1853 288 78 503 057 92
Estimated subsidy 459 144 15 490 834 52 535 144 26 774 750 28 2 259 873 21
After subsidy and before

816 533 11 624 049 46 600 887 06 721 46150 2 762 93113income tax n

1 Loss

approximately 690 000 Subtracting the arbitrary tax figure of

45 percent the average annual net income would be approxi
mately 370 000 If it be assumed that a fair net return after
income taxes would be 10 percent on the capital necessarily em

ployed the annual income of 370 000 would represent a maxi

mum of 3 700 000 in capital necessarily employed As indicated

however applicant s witness estimated that the invested capital
in the Mexico service would approximate 9 500 000 with subsidy
and 8 500 000 without subsidy On the foregoing assumptions
the annual net income of 370 000 would be considerably below

a fair return on the capital necessarily employed
Applicant s witness was of the opinion that the substantial

inroads of the foreign flag lines in the trade would continue and
he doubted whether in the future the net income before subsidy
can be anticipated as any higher than at present and would be
pleased if it did not go lower

CONCLUSIONS

Section 602 of the Merchant Marine Act 1936 as amended
hereafter referred to as the Act upon which this proceeding is
predicated provides as follows

No contract for an operating differential subsidy shall be made by the
Commission for the operation of a vessel or vessels to meet foreign compe
tition except direct foreign flag competition until and unless the Commis
sion after a full and complete investigation and hearing shall determine that
an operating subsidy is necessary to meet competition of foreign flag ships

Applicant concedes for present purposes that the foreign flag
competition must be substantial to justify an operating subsidy
For all practical purposes it is immaterial whether the competi
tion be direct or so called indirect for the existence of either
in substantial degree satisfies the requirements of section 602
the only mandate being a complete investigation and hearing if
the operator relies upon indirect competition

United States North Atlantic competition As appears from
table 1 applicant handled 95 percent of all southbound traffic
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from United States North Atlantic ports to Mexico between 1947

and 1950 Northbound according to table 2 applicant also is

the predominant carrier accounting for 95 percent of all cargo

in that period It can hardly be said that the 5 percent share of

the foreign flag lines in each direction standing alone would

justify a subsidy and applicant so agrees

Canadian competition Commencing in 1947 service from

eastern Canadian ports to Mexico has been furnished by three

foreign flag lines From table 3 it appears that 82 916 tons of

cargo were carried southbound by those lines between 1947 and

1950 representing about 15 percent of the total Canadian

United States North Atlantic southbound movement It cannot be

doubted that this is substantial competition particularly when

it is remembered that prior to World Volar II no cargo between

eastern Canada and Mexico moved other than on applicant s

vessels via New York Northbound a total of 15 796 tons moved

by foreign flag lines in the same period or approximately 4 per

cent of the total Canadian United States North Atlantic north

bound movement It admits of little doubt that the Canadian

competition must be included in a proceeding based on section

602 of the Act

New OTleans contpetition Table 4 shows that a total Of

160 063 tons of cargo southbound and 60 722 tons northbound

moved on foreign flag vessels between New Orleans and Mexico

from 1947 to 1950 This approximates 32 percent of applicant s

southbound carryings and 17 percent of its northbound carryings
from and to United States North Atlantic ports in the same

period Although it is impossible to ascertain with any degree
of exactness what part of the total movement to and from New

Orleans could have used applicant s North Atlantic service as

well the rail and barge rates are such that it is fairly inferable

considering the type of cargo involved that a substantial part
of the cargo using New Orleans could have used North Atlantic

ports This is especially true of the southbound traffic

Counsel for the Board raises the question whether the natural

advantages of New Orleans over New York in the Mexico trade

such as shorter time in transit and lower rates rail as well

as watercan be offset by a subsidy under the Act In other

words is New York within the purview of the Act fairly com

petitive with New Orleans under the circumstances here de

veloped The legislative history of the Act affords no insight
into the problem but it would seem from an over all perspective
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that the Act is interested solely in competition and not what

brings it about The bald and inescapable fact is that New York

and New Orleans and hence applicant and the foreign flag lines

serving New Orleans are in actual and intensive competition
for Mexican traffic to and from many points in a large part of
the mid west area of the United States This conclusion how

ever should not be considered to include that part of the traffic

which originates at or near New Orleans for it is clear that

on such traffic the shipper does not have a real choice of routes

As already noted there is no evidence of record that would throw

light on how much of the cargo out of New Orleans originates
at or near that port but again it is fairly inferable under all

the circumstances hereinbefore discussed that it is a small

volume

Transshipment competition From table 5 it is dear that

applicant by transshipment handled only a small portion of the

total cargo moving between foreign countries and Mexico

approximating 11 percent to Mexico and 9 percent from Mexico

during the four relevant years the remainder moved via direct

foreign flag lines As between transshipment cargo at New York

and at New Orleans t ble 6 shows that southbound applicant
handled slightly more than twice as much cargo at New York as

the foreign flag lines did at New Orleans between 1948 and 1950

but that on northbound traffic during the same period the foreign

flag lines handled slightly more at New Orleans than applicant
did at New York Applicant thus encountered substantial com

petition from the direct lines serving the foreign countries as

well as from foreign flag lines transshipping at New Orleans

The only question therefore is whether the competition comes

within the fair intendment of the Act It seems fairly reasonable

to conclude that applicant s transshipment business is foreign
commerce of the United States there being no logical reason to

believe that traffic must originate in or be destined to the United

States in order to make it foreign commerce of the United States

The term foreign commerce has broad significance it cannot

be confined to the cargo itself but necessarily must include the

instrumentalities of transportation See the general principles
announced in Carter v Carter Coal Co 298 U S 238 298

United States North Atlantic Mexico and Europe Mexico com

petition Table 7 demonstrates that during 1947 1948 and

1949 applicant handled approximately two thirds of the combined

traffic moving direct from United States North Atlantic ports
3 F M B



N Y CUBA MAIL S S CO SUBSIDY ROUTE 3 757

to Mexico and direct fflm Europe to Mexico but in 1950 the

trend was reversed applicant handling about 41 percent in that

year For the four years applicant handled about 57 percent

Competition has been spirited and substantial

Doubt is raised by Board counsel as to thelegal relevancy of

the competition here being discussed The legislative history of

section 602 of the Act was presented in extenso by applicant s

counsel and from its mutations until finally enacted it is reason

ably arguable that section 602 is broad enough to emcompass

the so called triangular competition of the foreign flag lines

operating between Europe and Mexico direct In the final analy
sis to grant a subsidy for this type of competition is to stimulate

exports from the United States as against those from Europe

whic4 if successful must necessarily stimulate the American

merchant marine one of the avowed purposes of the Act Prior

to World War II the United States Maritime Commission the

Board s predecessor granted a subsidy to Oceanic Steamship

Company under circumstances similar to those here involved

Oceanic operated between California and Australia in competi
tion with Canadian Australasian Line operating between British

Columbia Canada and Australja
Cuba co mpetition A certain hiatus exists in the record as to

the Cuba portion of applicant s service Although applicant s

carryings to and from Havana as a part of its over all Mexico

service are set forth in table 8 there has been no showing of

the competition if any encountered from foreign flag lines in

either direction Furthermore while table 9 graphically shows

applicant s carryings as well as those of its foreign flag com

petitors from United States North Atlantic ports to Cuba where

Havana is the terminal port there are no statistics on applicant s

northbound carryings on the same service or thos of its foreign
flag competitors It is impossible ther fore to make a satis

factory finding as to foreign flag competition on the Cuba seg

ment of applicant s Mexico service Nor can consideration be

given to the competition encount red on applicant s strict Havana

service because that service is not within the ambit of Trade

Route No 3 or within the scope of the present proceeding Cuba

traffic is relevant when and only when it forms part and parcel
of the over all Mexico traffic

RECOMMENDATIONS

The Board should find

1 That between 1947 and 1950 applicant encountered direct
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competition although not substantial from foreign flag lines

operating between United States North Atlantic ports and

Mexico substantial direct competition from such lines between

eastern Canadian ports and Mexico substantial direct competi
tion from such lin s between New Orleans and Mexico and sub

stantial competition from such lines 1 direct between foreign
countries and Mexico and 2 by transshipment via New Orleans

2 That there is insufficient evidence upon which to make a

finding as to whether applicant encountered competition from

foreign flag lines from 1947 to 1950 on its Cuba service operated
as a segment of its over all Mexico service

3 That competition encountered by applicant from foreign
flag lines on its strict Cuba service is not within the scope of

the proceeding and

4 That an operating subsidy to applicant on Trade Route No

3 is necessary to meet competition from foreign flag vessels

3 F M B
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No 710

GOVERNMENT OF THE VIRGIN ISLANDS

v

LEEWARD AND WINDWARD ISLANDS AND GUIANAS CONFERENCE

Submitted August 8 1951 Decided August 10 1951

In considering a motion to its jurisdiction the Board is limited to the plead
ings properly before it and cannot consider affidavits or statements of

additional facts
In the absence of all the facts the Board cannot determine its jurisdiction

over respondent s contract rates on a motion prior to the hearing Motion

denied without prejudice to the right of respondent to interpose objec
tions at the hearing to the relevancy of any evidence pertaining to

respondent s northbound operations and without prejudice to the right
of respondent to renew its motion before the Board on exceptions to the
examiner s recommendations

Case remanded to the examiner for further proceedings not inconsistent with

this report

Irwin W Silverman for complainant
Parker McCollester for respondent
Joseph L Fitzmaurice for Director of Price Stabilization and

Joseph A Klausner for the Board interveners

REPORT ON 110TION TO BOARD S JURISDICTION

BY THE BOARD
The complaint in this case filed April 4 1951 by the Govern

ment of the Virgin Islands against the Leeward and Windward
Islands and Guianas Conference alleges that the respondent
conference is an association of common carriers by water and
as such is subject to the provisions of the Shipping Act 1916
as amended and that on January 19f 1951 it filed with the Board
Southbound Freight Tariff VS 4 increasing southbound rates
to the Virgin Islands about 15 percent The complaint also alleges
that the proposed rates are unj ust and unreasonable in violation
of section 18 of the Act and in paragraph 11 alleges that the
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principal conference member serving the Virgin Islands is a

common carrier outbound from the United States and a contract

carrier returning to the United States that by seeking to in

crease its common carrier rates southbound it aims to have the

common carrier trade absorb costs which otherwise would be
absorbed in its contract rates that this is especially unfair because

the carrier referred to is a wholly owned subsidiary of a company

for which bauxite the bulk of its contract cargo is carried and

that while wages and prices have been going up the contract

rate for bauxite has actually been reduced The prayer for

relief asks that the Board find that the proposed increased south

bound rates are unreasonable investigate to determine whether

the southbound rates are disproportionately high because the

northbound rates are disproportionately low issue a minimum

rate order for bauxite and other contract commodities carried

north by the conference members and grant other miscellaneous

relief

The answer denied that the sole named respondent the Lee

ward and Windward Islands and Guianas Conference IS a com

mon carrier or other person subject to the Shipping Act 1916

as amended and avers that Alcoa Steamship Company Inc and

Furness Withy and Co Ltd two members of the conference

are common carriers subject to the Act engaged in business

between ports of the United States and the Virgin Islands Re

spondent by its answer offers to have a general appearance
entered for the two common carriers mentioned and to agree

that the proceeding may be de med to be against the carriers as

well as against the conference and if such offer is not accepted
respondent moves for dismissal of the complaint The record now

shows that respondent s offer has been accepted by complainant
and no action is therefore needed on the first motion

Respondent s answer filed on its own behalf and on behalf of

the carriers alleges that certain matters included in the com

plaint and in the relief asked for are not within the Board s

jurisdiction With its answer it filed a second motion for an order

of the Board to specify and define the issues properly b fore the

Board for determination and to limit the evidence to such issues

After pretrial conference held pursuant to section 20159 of the

Board s rules the case was referred to the Board for oral argu

ment on the question of jurisdiction over the carriers contract

rates northbound referred to in paragraph 11 of the complaint
It is there alleged as already noted that the principal carrier
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serving the Virgin Islands is a common carrier outbound from

United States ports and a contract carrier returning to United

States ports Although not expressly so stated the reasonable

inference from the foregoing allegation is that the return voyage

to United States ports is from the Virgin Islands

At the hearing held before the Board on August 8 prior to

argument counsel for respondent offered an affidavit of Robert

D Weeks vice president of Alcoa Steamship Company Inc

covering the operations of that company and during the course

of the argument respondent s counsel averred that that carrier s

northbound contract traffic moved not from the Virgin Islands

qut from foreign ports
The Board in considering respondent s motion is limited to

the record on the pleadings properly before the Board and can

not consider affidavits or statements of additional facts

Respondent in support of its motion argues that the Board

has no jurisdiction to fix minimum rates for the carrier s north

bound contract business 1 because on the statement of coun

sel the carrier so far as its northbound business is concerned

is engaged in foreign commerce anrl not subject to rate regula
tion by the Board 2 because in such business the carrier is a

contract carrier and not subject to regulation by the Board under

the Shipping Act 1916 and 3 because the Board in any event

lacks authority to prescribe minimum rates in foreign trade

As already noted there are not sufficient facts before us to

permit of a determination as to whether respondent Alcoa in

respect to its north bound operation is engaged in foreign trade

domestic trade or both and whether such operation is as a con

tract or common carrier or both On the question of the Board s

jurisdiction over respondent s northbound contract rates while

there is some doubt as to the Board s jurisdiction over contract

rates as such nevertheless it is our view that where a common

carrier operates also as a contract carrier on the same voyage

or in the same traffic the Board can inquire into such contract

rates for the purpose of determining whether they create preju
dicial or discriminatory impacts on the common carrier opera
tions See Puerto Rican Rates 2 U S M C 117 126 and Agree
ments 6210 etc 2 U S M C 166 170 The Board must have all

the available evidence in the matter and is entitled to know

whether the characteristics of respondent s northbound service

are such as to bring it within the commonly accepted definition

of common carriage and the effect it might have upon respond
3 F M B
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ent s southbound common carrier operations The proper and

orderly way to obtain the necessary evidence in matters such as

are here before us is by open hearing before an examiner The

examiner is well qualified to pass upon all questions of evidence

and le see no reason to limit or restrict his conduct of this case

Respondent s second motion is denied without prejudice to
the right of respondent to interpose objections at the hearing to
the relevancy of any evidence pertaining to respondent s north
bound operations and without prejudice to the right of respond
ent to renew its motion before the Board on exceptions to the
examiner s recommendations The matter vill be remanded to
the examiner for further proceedings not inconsistent with this

report
The Chairman being absent took no part in this report

Sgd A J iVILLIAMS

Secretary
3F M B



ORDER

At a Session of the FEDERAL lVIARITIlVIE BOARD held at its

office in Washington D C on the 10th day of August A D 1951

No 710

GOVERNMENT OF THE VIRGIN ISLANDS

V

LEEWARD AND WINDWARD ISLANDS AND GUIANAS CONFERENCE

Respondent Alcoa Steamship Company Inc having filed a

motion to the Board s jurisdiction over said respondent s con

tract rates referred to in paragraph 11 of the complaint herein

and the motion having come on for oral argument before the

Board and the Board on the date hereof having made and

entered of record a preliminary report containing its conclusions

and decision as respects jurisdiction in the matter which report
is hereby referred to and made a part hereof

It is orderred That respondent s motion to the jurisdiction of

the Board over respondent s contract rates herein be and it
is hereby denied without prejudice to the right of respondent
to interpose objections at the hearing to the relevancy of any
evidence pertaining to respondent s northbound operations and
without prej udice to the right of respondent to renew its motion

before the Board on exceptions to the examiner s recommenda
tions

It is u1 theT Orde1 ed That the case be and it is hereby re

ferred to the examiner for hearing and recommendations not
inconsistent with this order

By the Board

Sgd A J WILLIAMS

Secretary
3 F M B
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No M 48

AMERICAN EXPORT LINES INC ApPLICATION FOR BAREBOAT
CHARTER OF Two GOVERNMENT OWNED VICTORY TYPE WAR

BUILT DRY CARGO VESSELS FOR EMPLOYMENT IN THE SERVICE
BETWEEN UNITED STATES NORTH ATLANTIC PORTS AND PORTS
IN THE MEDITERRANEAN TRADE ROUTE No 10

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591
81st Congress upon the application of American Export Lines
Inc for the bareboat charter for an indefinite period of two
Victory type Government owned war built dry cargo vessels
for employment in its berth service between United States North
Atlantic ports and ports in the Mediterranean

Hearing on the application was held before an examiner on

January 16 and January 21 1952 pursuant to notice in the
Federal Register of January 10 1952 Because of the urgency
of the matter the usual 15 days notice was not given There
was no objection to the application The examiner s recommended
decision was served on January 28 1952 in which he recom

mended that the Board should make the statutory findings No

exceptions were filed to the examiner s recommended decision

Applicant s witness stated at the hearing before the examiner
that the present application is intended to cover only Lines A
B and C of Trade Route No 10 as described in applicant s

operating differential subsidy agreement with the Board Line
A is applicant s North African service serving primarily ports
in North Africa from Casablanca to the western boundary of

Egypt Line B is applicant s Italian service serving primarily
ports on the West coast of Italy on the Mediterranean coast of
France and Adriatic ports Line C is applicant s eastern Medi

terranean service serving primarily ports from the northern
entrance of the Suez Canal to and including Greece Although
applicant s operating differential subsidy agreement gives it the

privilege of using vessels interchangeably over Lines A B C
3 F M B 763
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and D applicant s witness states that the company does not in

tend to use either of the vessels herein applied for on its Line D

service

Under its operating differential subsidy agreement applicant
also has the privilege of calling at Portugal Spanish Atlantic

ports south of Portugal and ports in the Black Sea We consider

that the reference in the notice of hearing to ports in the Medi

terranean is not sufficiently broad to cover these latter ports
See Application of Prudential Steamship Corporation Docket

No M 34 3 F M B 627 Substantially all of applicant s evidence

was directed toward a showing of inadequacy between United

States North Atlantic ports and ports in the Mediterranean and

we consider that the application must be so limited

We have no difficulty in finding that the services under con

sideration are in the public interest See Application of American

Export Lines Inc Docket No M 19 3 F M B 661 and Appli
cation of Prudential Stel1mship Corporation Docket No M 45

3 F M B 700

Applicant s witness testified that the company has been operat

ing on Trade Route No 10 since 1925 Applicant presently main

tains its service on Lines A B and C with 4 owned C 3 type

vessels which are unsubsidized 12 owned C 2 C 3 and

Victory type vessels which are subsidizedand 1 Victory type

vessel chartered to applicant pursuant to our findings in Docket

No M 19 supra
The cargo movement over these services is predominantly out

bound and applicant bases its present application entirely on

the outbound movement Applicant admits that there is no

inadequacy of service in so far as the inbound movement is con

cerned Applicant s witness testified that this is primarily a cubic

trade and that applicants outbound vessels have been sailing

substantially full for the past year Applicant s exhibit discloses

that for a total of 46 sailings in the first half of 1951 there

was an average of 6 percent of measurement capacity unused

on each vessel for 52 sailings in the second half of 1951 there

was an average of 16 percent of measurement capacity unused

for each vessel The somewhat lower percentage of vessel utiliza

tion for the last 6 months of 1951 was said to be due to the mari

time strikes on the East coast of the United States during the

months of June and November 1951

Applicant s witness testified that outbound cargo offerings in

creased substantially in December 1951 compelling the company
3 F M B
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to refuse considerable quantities of commercial and Government
controlled cargo destined primarily to the Mediterranean area

because of lack of space Applicant s witness testified that between
December 1 1951 and January 15 1952 the company has de
clined 80 500 deadweight tons including 12 000 deadweight tons
of Government controlled cargo destined for ports on Lines A
B and C The witness testified that 50 percent of the declined

cargo ultimately moved on foreign flag vessels Applicant s wit
ness testified that the November longshoremen s strike did not
contribute substantially to the present heavy volume ot cargo
offerings and that such offerings promise to continue at their
present volume for some time

Counsel for the Board points out that The inadequacy of
service contemplated by the statute is inadequacy of all American

flag operations in the service not merely the inadequacy of the
service of a particular applicant or line Applic tion of Ameri
can President Lines Ltd Docket No M 20 3 F M B 646 We
believe that applicant has sustained its burden of proving inade

quacy of all American flag operation in this service The evidence
is undisputed that cargo offerings for Mediterranean ports on ap
plicant s services at the time of the hearing far exceeded available
space on American flag vessels

Applicant s witness testified that the company needs two fast

Victory or other suitable type vessels comparable with its owned
fleet operating at 16 knots to satisfy traffic requirements of the
trade The witness also testified that the total amount of cargo

being currently declined for lack of vessel space is more than
enought to fill two Victory type vessels It appears from the evi
dence that no privately owned American flag vessels suitable for

operation in these services are available for charter upon reason

able conditions at reasonable rates

Upon questioning of counsel for the Board applicant s witness
admitted that the ElmiTa Victory chartered to applicant pur
suant to our findings in Docket No M 19 has been employed
exclusively on the East coast of Italy segment of applicant s Line
B service which has proven to be the most unprofitable part of

applicant s Trade Route No 10 operations Applicant explains
that the greater profit resulting from the operation of its owned
vessels is partly due to the fact that charter hire on chartered
vessels is greater than the depreciation on owned vessels The
witness stated that if this application is granted the two vessels
will be integrated with applicant s entire Mediterranean opera

3 F M B
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tion on Lines A B and C and will take their turn with the
companys owned ships on each service This is a matter which
can be administratively controlled

Applicant has expressed its willingness to operate any vessel
chartered pursuant to this proceeding without subsidy and to
incorporate any profits therefrom in its subsidized operation
account

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the services under consideration are required in the
public interest

2 That such services are not adequately served and
3 That privately owned Americanflag vessels are not avail

able for charter from private operators on reasonable conditions
and at reasonable rates for use in such services

The Board recommends that any charter which may be granted
pursuant to the findings in this case be for an indefinite period
subject to the usual right of cancellation by either party on 15
days notice and subject further to annual review of the charter
as provided in Public Law 591 The Board also recommends that
any such charter include provisions to protect the interests of
the Government under its operatingdifferential subsidy agree
ment with applicant

By the Board

FEBRUARY 4 1952

FEDERAL MARITIME BOARD

Sgd A J WILLIAMS
Secretary
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No M 50

LUGKENBACH GULF STEAMSHIP CO INC ApPLICATION FOR

BAREBOAT CHARTER OF A VICTORY TYPE GOVERNMENT OWNED

WAR BUILT DRY CARGO VESSEL FOR EMPLOYMENT IN THE

GULF INTERCOASTAL SERVICE

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

Eighty first Congress upon the application of Luckenbach Gulf

Steamship Co Inc for the bareboat charter for an indefinite

period of a Victory type Government owned war built dry
cargo vessel for employment in its Gulf intercoastal service

Hearing on the application was held before an examiner on

January 28 1952 pursuant to notice in the Federal Register of

January 19 1952 Because of the urgency of the matter the
usual 15 days notice was not given There was no objection to
the application The examiner s recommended decision was

served on February 1 1952 in which he recommended that the
Board should make the statutory findings No exceptions were

filed to the examiner s recommended decision

Applicant and Isthmian Steamship Company are the only com

mon carriers by water certified by the Interstate Commerce
Commission to operate in the Gulf intercoastal service Appli
cant s president states that in February 1951 his company was

the only operator offering a regular service in the Gulf inter
coastal trade at which time applicant was operating therein with
two owned C 2 type vessels and two Victory type vessels char
tered from the Government In Docket No M 14 Am Haw
88 Co Charter of War Built Vessels 3 F M B 499 applicant
sought to continue the charter on the two above mentioned

Victory type vessels and to charter two additional Victory type
vessels from the Government so that it could withdraw its pri
vately owned vessels for operation in the more lucrative foreign
trades In our report of March 1 1951 we found that the Gulf
intercoastal service was required in the public interest and that
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adequate service in the trade required the continued operation
of the four vessels then serving it or their equivalent but that

there was not sufficient justification for substitution of Govern

ment owned vessels for applicant s privately owned vessels The
continued charter of only two Government owned vessels was

therefore recommended

During the course of negotiations with the Maritime Adminis

tration over the terms of its charter agreement for the two
above mentioned Government owned vessels other intercoastal

operators withdrew several ships from the Atlantic intercoastal
service Applicant thereupon agreed with the Board and the
Administrator to place its two owned C 2 vessels then being oper
ated in the Gulf intercoastal service in the Atlantic intercoastal
service and this was made a condition of applicant s charter

agreement with the Maritime Administration Applicant there

upon advised the Administration that an adequate Gulf inter
coastal service would require at least a third Victory type vessel
for which it requested a charter Applicant withdrew this latter

request upon the filing by Isthmian of an application for the
bareboat charter of two Victory type vessels for use in this serv

ice and upon the assurance of Isthmian that the operation of
such vessels would be synchronized with applicant s operation
of the two vessels chartered to it Such synchronized operation
bv applicant and Isthmian would have provided the adequacy
of service contemplated by our report in Docket No M 14 supra

In our report of April 28 1951 Docket No M 25 lsthmian
8 8 Co Charter of War Built Vessels 3 F M B 528 we

recommended the charter of two Victory type vessels to Isthmian
and the vessels were subsequently delivered to that operator
The synchronized operation never materialized because Isth
mian s vessels became strikebound and have only recently com

pleted their first round voyage in the trade Because of these
labor difficulties Isthmian has notified the Administration that
it will immediately redeliver the two vessels under charter to it
The Gulf intercoastal service is presently served therefore with
only the two Victory type vessels being operated by applicant

We have previously found in Docket Nos M 14 and M 25 that
the Gulf intercoastal service is in the public interest There does
not appear to have been any substantial change in traffic con

ditions with respect to this service since the time of those re

ports Applicant s president testified that it is his understanding
that the railway box car shortage has been considerably eased
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but that he has been informed by defense authorities that this

is only a cycle and that shortly again there will be a shortage

of box cars more perhaps than there was before

We have found in Docket Nos M 14 and M 25 that four vessels

are necessary to maintain an adequate Gulf intercoastal service

Although applicant s exhibit discloses that since March 1951

applicant has operated at only 65 percent of capacity applicant s

president contends that two vessels operating on a 30 to 35 day
frequency canYlot compete successfully with the railroads for

traffic Counsel for the Board in his argument before the ex

aminer and in a memorandum filed after the examiner s recom

mended decision questions whether a service can be determined

inadequate solely because of a lack of frequ ncy of the service

An adequate service must provide for the needs of the shippers

which for a berth operator normally means a frequent and regu

lar service with adequate port coverage As we have stated in

Docket No M 20 Ame ican President Lines Ltd Charter of

War Built Vessels 3 F M B 504

Adequacy of service cannot be measured in terms of spot availability of

cargo alone In the case of a berth service operator there must be taken into

account regularity and frequency of the service continuity of that service

its schedules speed and other factors which give assurance to shippers to

enable them to meet their commitments in a businesslike manner

It is clear that the Gulf intercoastal service is inadequately
served with only the two vessels now serving it The present
service does not offer shippers sufficient regularity frequency
or certainty to attract the cargo which would normally move

by water An additional vessel will enable applicant to maintain

an approximate sailing frequency of 21 days which applicant
contends will provide satisfactory port coverage

It appears from the evidence that no privately owned Amer

ican flag vessels suitable for operation in this service are avail

able for charter upon reasonable conditions and at reasonable

rates

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds

and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the

public interest

2 That such service is inadequately served and

3 That privately owned American flag vessels are not avail
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able for charter from private operators on reasonable conditions
and at reasonable rates for use in such service

The Board recommends that any charter which may be granted
pursuant to the findings in this report be for an indefinite period
subject to the usual right of cancellation by either party of 15

days notice and subject to annual review of the charter as pro
vided in Public Law 591 and that the basic charter hire for such
vessel be at a rate of 15 percent per annum of the statutory
sales price of which 812 percent is payable unconditionally and
thE remainder of 612 percent payable if earned under the same

general conditions that now prevail

By the Board

FEBRUARY 4 1952

Sgd A J WILLIAMS

Secretary
3F M B
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No 701

BERNHARD ULMANN CO INC

V

PORTO RICAN EXPRESS COMPANY

Submitted Nove mbe r 23 1 951 Decided Februa Y 11 1952

Respondent found to be a common carrier by water within the meaning of

section 1 as amended of the Shipping Act 1916 in its operations

between New York and Puerto Rico and directed to file with the Board

its rates charges classifications rules and regulations in accordance

with section 2 of the Intercoastal Shipping Act 1933

The limitation of liability clause in respondent s contract of carriage found

to be unreasonable in certain respects Respondent directed to redraft

its contract of carriage in accordance with the findings herein

Wilson E Tipple and Ross W Strait for complainant
Frank L Ippolito and Jules Steinbrenne for respondent
Benjamin L Tell for Albert Ullman Marine Office Inc James

M Hughes and Alfred Ogden for Manhattan Shirt Company

and Loomerica Inc and Ignatz Reiner for 1 Shalmon Com

pany Inc interveners

REPORT OF THE BOARD

By THE BOARD

The complaint in this case filed August 4 1950 alleges that

complainant is a shipper of goods by water between New York

and Puerto Rico and that respondent is a common carrier by
water between the same points within the purview of the Ship
ping Act 1916 herein called the Shipping Act and the Inter

coastal Shipping Act 1933 herein called the Intercoastal Act

and that it issues through bills of lading and furnishes motor

vehicle pick up and delivery service in New York City and Puerto

Rico in connection therewith Complainant charges that respond
ent has failed to file schedules of rates as required by the two

Acts and that respondent s receipt or bill of lading contains
limitation of liability provisions which are unjust unreasonable
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and discriminatory in violation of sections 16 17 and 18 of the

Shipping Act The complaint further alleges that even if respond
ent is not a common carrier by water in interstate commerce

within the definitions Qf the Shipping Act it is an other person

subject to this Act within the definitions and that the provisions
of respondent s bill of lading or receipt are unreasonable un

just and discriminatory in violation of sections 16 and 17 of the

Shipping Act Respondent in its answer denies that it is a com

mon carrier by water and denies that it is engaged in the trans

portation of merchandise across the ocean or that it has any

common control management or arrangement for continuous

carriage of goods with any ocean carrier Respondent denies
that it comes within the purview of the shipping acts

The examiner has recommended that the complaint should be
dismissed finding 1 that respondent is not a common carrier

by water in interstate commerce and is therefore not required
to file its tariffs rates and charges under section 2 of the Inter
coastal Act and 2 that respondent is an other person as

defined in section 1 of the Shipping Act and 3 that the clauses
in respondent s receipt or bill of lading are not unreasonable or

otherwise in violation of the Shipping Act Exceptions were filed
to the examiner s recommended decision by complainant but oral

argument was not requested We disagree with the examiner s

conclusions

The evidence shows that respondent is aNew York corpora
tion engaged since 1906 in the business of transporting goods
for the general public for hire both ways between New York
and Puerto Rico Respondent also operates as a freight forwarder
in the foreign trade but the inquiry in this case is limited to

respondent s New York Puerto Rico service

Respondent solicits and advertises its business both in New
York and Puerto Rico offering through store door service be
tween N ew York and Puerto Rico and rail and truck service

through Puerto Rico Respondent has offices in New York City
and at several points in Puerto Rico Respondent s witness testi
fied that respondent had no affiliation with any ocean carrier

Respondent operates truck pick up and delivery service in both
New York and Puerto Rico It uses regular ocean carriers be
tween New York and Puerto Rico but also uses the railroads
in Puerto Rico Respondent assumes complete responsibility for
the safe transportation and delivery ofgoods entrusted to it from
the time of receipt from the shipper until arrival at ultimate
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destination It does not deny that it is a common carrier so far

as shippers are concerned but denies as above stated that it

is a common carrier by water in interstate commence as de

fined by section 1 of the Shipping Act so as to bring itself within

the regulatory requirements of both Acts

Shippers ordinarily telephone respondent s office in either New

York or Puerto Rico for the pick up The shipment is called for

by respondent s truck accompanied by respondent s wagon

man who examines the packages on the shipper s premises
inquires as to their value and whether the shipper wants insur

ance and then fills in a set of shipping papers The top sheet

signed by respondent s wagon man is delivered to the shipper
and constitutes the contract of carriage Some large shipments
are carried directly from the shipper s premises to the pier of

the ocean carrier but generally shipments go to respondent s

warehouse where they are unloaded weighed measured and

marked At the warehouse the shipments are loaded into special
containers furnished by the ocean carrier and thereafter delivery
is made to the pier of the ocean carrier which maintains weekly
sailings to Puerto Rico The ocean carrier issues to respondent
an ocean bill of lading incorporating the Carriage of Goods by
Sea Act upon which respondent appears as both consignor and

consignee Respondent pays the same ocean rate which the carrier

charges to other shippers and respondent testified that there

was no understanding or agreement between respondent and the
ocean carrier for through arrangement Respondent s shipper
has no contractual relations with the ocean carrier Respondent s

freight bill to the shipper shows total transportation charges
which include the ocean carrier s freight charges plus respond
ent s fee for pick up and delivery and any insurance charges
Respondent s tariff of rates and charges are neither filed nor

published but may be examined by interested sh ppers
Upon the ocean carrier s arrival at discharging port respond

ent s employees take over the goods on the carrier s pier and

they are then delivered locally by truck and in some cases in

Puerto Rico forwarded to destination by railroad Cargo for
warded by rail in Puerto Rico is loaded in cars and accompanied
by respondent s own messengers who load seal and break the
seal on the cars

Respondent s receipt which constitutes the contract of carriage
with the shipper shows the name of the shipper the name and

address of the consignee a description and weight of the ship
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ment and provides that the company undertakes to forward the

goods to the nearest point to the named destination reached by
it The receipt is marked non negotiable has the usual attri

butes of a non negotiable bill of lading and contains a number

of terms and conditions and the following statement concerning
value

VALDE Shipper accepts the limitation of value as set forth in Paragraph
1 hereof unless a greater value is stated below

Declared Value
Dollars

Paragraph 1 of the terms and conditions which complainant
charges to be unreasonable unjust and discriminatory reads as

follows

In consideration of the rate charged for carrying said property which is

dependent on the value thereof and is based upon an agreed valuation of not
more than twenty five cents per pound nor more than fifty dollars unless

a greater value is declared at the time of shipment and is stated herein the

shipper agrees that the Company shall not be liable in any event for more

than the value so stated nor for more than twenty five cents per pound nor

more than fifty dollars unless a greater value is stated herein No oral decla

ration nor statement of value for governmental or customs purposes nor

the presentation of invoices for use in foreign customs collection of C O D

or other purposes nor the declaration of value for insurance nor instructions
to the Company to insure shall be deemed a declaration of value or shall

supplement or amend this contract or alter in any way the liability of the

Company for the value as stated or as limited herein and on which the charge
for transportation is based The Company if liable shall be liable for any

partial loss or damage only in the proportion that the amount of its maxi

mum liability for total loss bears to the total value of the shipment

If the shipper declares a value the amount is written on the

receipt If the declared value exceeds 50 and the shipper de

clines insurance respondent takes out insurance on the shipment
for its own protection and charges the shipper 50 cents per 100

of declared value in addition to its transportation charges If

the shipper requests insurance the receipt is so marked and re
f

spondent obtains insurance for the benefit of the shipper The 1

rate for this insurance may be more or less than the 50 cents

per 100 uninsured declared value shipments depending upon
the insurance company s charge for the risk It thus appears

that respondent has one standard transportation rate for limited
h

liability not over 50 as set forth in paragraph 1 quoted above

and this rate is based upon the size weight and destination of I

shipment If a value higher than 50 is declared and the shipper
does not request insurance a surcharge based on declared value
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is paid and if the shipper does request insurance a surcharge

for the cost of the insurance is paid Respondent testified that in

case of loss it makes claim against the iIlsurance company if

insured and against the ocean carrier if uninsured for loss occur

ring during ocean transit and that in other cases it settles claims

in accordance with the limitation provisions of paragraph 1

quoted above

We consider first whether respondent is a common carrier

by water in interstate commerce so as to be subject to the re

quirement of filing and publishing its schedule of rates and

charges pursuant to section 2 of the Intercoastal Act

The following statutory definition appears in section 1 of the

Shipping Act

The term common carrier by water in interstate commerce means a

common carrier engaged in the transportation by water of passengers or

property on the high seas or the Great Lakes on regular routes from port to

port or between one State Territory District or possession of the United

States and any other Territory District or possession of the
United States or between places in the same Territory District or possession

Respondent s president admits that it is a common carrier

at least for part of its operation in so far as its own trucks carry

shipments from points of origin to the ocean carrier s pier or

from pier to destination but claims that it is not a common

carrier engaged in transportation by water because it owns

nothing that floats and carries nothing across the water We

believe that respondent s status as a common carrier does not

depend on its ownership or control or means of transportation
but rather on the nature of its undertaking with the public
which it serves A time charterer of a vessel undertaking to

carry for the public generally is held to be a common carrier

although it does not own the carrying vessel Pendleton v Benner

Line 246 U S 353 1918 Carriers contracting for space in

railroad cars or on vessels are also common carriers Bank of
Kentucky v Adams Express Co 93 U S 174 1876 Agree
ments 6210 etc 2 U S M C 166 1939

In Agreement No 7620 2 U S M C 749 1947 the Maritime

Commission dealt with a contention that under section 1 of the

Shipping Act the vessel itself was the common carrier The Com

mission rejected this contention saying
Such construction does notaccord with the legislative history of the statute

which indicates that the person to be regulated is the common carrier at

common law namely one who undertakes for hire to transport the goods of

those who may choose to employ him
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The characteristics of a common law common carrier are given
by Hutchinson on Cartiers 3d ed vol 1 sec 48 as follows

1 He must be engaged in the business of carrying goods for others as a

public employment and must hold himself o1lt as ready to engage in the trans

portation of goods for persons generally as a business and not as a casual
occupation 2 He must undertake to carry goods of the kind to which his
business is confined 3 He must undertake to carry by the methods by
which his business is conducted and over his established road 4 The trans

portation must be for hire 5 An action must lie against him if he refuses
without sufficient reason to carry such goods for those who are willing to

comply with his terms

With respect to ownership and control over means of trans

portation the same author continues sec 83

The law regardless of forms or names will look at the real transaction
and if the contract be in fact one for the transportation and delivery of the
goods to a consignee no matter through what agencies it is to be effected
the undertaking will be construed as that of a common carrier

In section 84 the author quotes from J H Cownie Glove Co

v Merchants Dispatch Transportation Co 130 Iowa 327 1906

as follows

To constitute a common carrier it is not essential that the person or cor

poration undertaking such service own the means of transportation If the
contract is that the goods will be carried and delivered it makes the one

so contracting a common carrier regardless of the name or the ownership
of the line or lines over which the service extends

Respondent claims that since it has the status of a shipper in

relation to the ocean carrier and accepts the ocean carrier s usual

bill of lading it cannot be a common carrier by water Respond
ent expressly claims the status of a forwarder l in paragraph
4 of the terms and conditions of its receipt or bill of lading which

provides
4 The Express Company shall not be liable for any loss 01 damage except

as FORWARDERS ONLY

But we deem that respondent s status depends upon the nature

of the service offered to the public and not upon its own declara

1Under our practise a forwarder is a dispatcher and is generally not a common carrier As

a dispatcher it is an other person subject to this Act within the definition of section 1 of

the Shipping Act and is subject to regulation under General Order No 72 It is to be noted

however that in rail transportation two types of forwarders have long been recognized 1
Those acting merely as shipper s agents to dispatch and 2 those undertaking to transport
to destination The hitter like Porto Rican Express Company consolidate and ship their

customer s goods under standard railroad billS of lading paying the published tariff and

relinquishing control over sbipments dUring the period of the railroad haul These have always
been held so far as their customers are concerned to be common carriers Krendfr v Woo

cott 1 Hilt N Y 223 Chicano etc Railroad Co v Acme Fast Freight Inc 336 U S

465 In 1942 by Chap 4 of the Interstate Commerce Act rail forwarders of the common car
rier type were subjected to regulation by the Interstate Commerce Commission
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tions Bank of Kentuck1J v Adams ExpTess Co supTa p 180

Since it undertakes to transport from door to door it is a com

mon carrier over the entire limits of its route both the portion
over land and the portion over sea Express companies offering

door to door service between points in continental United States

and both Alaska and Hawaii have long been subject to regulation
under the Shipping Act and the Intercoastal Act as common

carriers by this Board and its predecessor Unless respondent s

transportation business from continental United States to Puerto

Rico is substantially different from the express companies serv

ing Alaska and Hawaii it should likewise be subject to regulation
It is suggested that because respondent has no control over the

shipments made by it while in the custody of the ocean carrier

and because respondent pays the regular published tariff accepts
the regular ocean bill of lading and has no special contract or

arrangement with the ocean carrier respondent is not a common

carrier by water As already indicated in Note 1 the above ele

ments exist in the case of rail forwarders undertaking to trans

port to destination which have been held to be common carriers

As to this type of rail forwarder the Supreme Court in 1949

said in Chi Milw St P Pac R Co v Acme Fast FTeight
Line Inc 336 U S 465 at page 485

If on the other hand the shipment had been entrusted to a forwarder of

the second type ie one who contracted to deliver the goods to the con

signee at rates set by itself the forwarder was subjected to common car

rier liability for loss or damage whether it or an underlying carrier had been
at fault The fact that the forwarder did not own the carriers whose services

it utilized was held to be immaterial Its undertaking was to deliver the

shipment safely at the destination Common carrier liability was the penalty
for failure of fulfilment of that undertaking

Reference must be made to the earlier decision of the Maritime

Commission in Alaskan Rates 2 U S M C 558 made in 1941

relied on by the examiner where International Ocean Express
System Inc operating in the manner in which respondent oper

ates in this case complained of prejudice and discrimination on

the ground that Alaska Steamship Company the ocean carrier

refused to make an arrangement for reserved space on its vessels

with International like the arrangement then in existence be

tween the ocean carrier and Railway Express Agency Inc Our

predecessors noted that Railway Express activities are con

ducted in a manner substantially similar to those of Inter

national except that International accepted the ocean carriers

usual bill of lading and paid the published ocean freight rate
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whereas Railway Express had an arrangement or contract with

the ocean carrier providing for the equal division of the Express
Company s gross freight revenue between the Express Company
and the ocean carrier the ocean carrier issuing no bill of lading
or freight bill of its own The Commission held Railway Express
Agency to be a common carrier apparently on the ground of the

special contract that it had with the steamship company saying
through its contract with Alaska Steamship it has the status

of a common carrier by water operating on regular routes from

port to port but held International not a common carrier and

not entitled to the same treatment accorded to Express Agency
because it did not have a contract with the steamship company

The determination of whether such other company is or is not

a common carrier should not depend upon whether it has or has

not such a special arrangement
Althoug the examiner s re ommended decision followed the

Alaskan Rates case supra we are unable to agree with the

reasoning of the decision in that case believing as already in

dicated that the common carrier status depends on the nature
of what the carrier undertakes or holds itself out to undertake

to the general public rather than on the nature of the arrange

ments which it may make for the performance of its undertaken
duty The latter is of course of no interest or concern to the

carrier s customer public It may be said in passing that the por
tion of the decision in the Alaskan Rates case to which we refer

was only a minor incident in an extensive general investigation
of water tr nsportation between United States West coast ports
and Alaska

We next consider whether respondent s receipt or bill of lading
contains provisions which are unjust unreasonable or dis

criminatory so as to be in violation of sections 16 17 or 18 of

the Shipping Act

The requirement that the form and substance of receipts and
bills of lading of common carriers by water in interstate com

merce shall be just and reasonable is contained in part of section
18 of t e Shipping Act as follows

Sec 18 That every common carrier by water in interstate commerce shall
establish observe and enforce just and reasonable rates fares charges
classifications and tariffs and just and reasonable regulations and practices
relating thereto and to the issuance form and substance of tickets receipts
and bills of lading the manner and method of presenting marking packing
and delivering property for transportation the carrying of personal sample
and excess baggage the facilities for transportation and all other matters
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relating to or connected with the receiving handling transporting storing
er delivering of property

Complainant objects that the limitation of liability clause al

ready quoted limiting respondent s liability to 50 for each

shipment or 25 cents per pound whichever is less is unreason

able on several grounds It claims that the 50 outside limit is

unreasonable because the same dollar limit applies to small ship
ments as well as large shipments but value limits in this type
of clause need not vary with the size or shipment of the package
rhe Carriage of Goods by Sea Act 46 U S C 1304 5 contains

a limitation clause limiting liability to a fixed amount per package
regardless of size

Complainant next claims that the limitation clause is un

reasonable because respondent offers no alternative rate for

assuming full liability It appears however that except for the

restrictive clauses criticized below respondent does offer to

assume liability for shipper s full declared value at a higher
rate and for this reason the limitation of liability to a fixed sum

coupled with the lower rate is not basically objectionable South

eastern Express Co v Pastime Amusement Co 299 U S 28

1936 Union Pacific Railroad Company v Burke 255 U S

317 1921 Complainant furtQer objects to that part of the

limitation clause limiting liability for partial loss or damage to

the shipment to a pro rata share of its maximum liability under

the limited liability provision It is true that under the CarrIage
of Goods by Sea Act the authorities hold that any clause reduc

in the carrier s limit of liability in case of partial loss below

the statutory figure of 500 per package is unlawful Pan Am

Trade Credit Corporation et al v The Campfire et al 156
F 2d 603 1946but the same considerations do not apply here
where the carrier is not subject to the provisions of that Act

We feel however that the reduction of the carrier s limit of

liability for the complete loss or destruction of a shipment below

the figure of 50 as set forth in the clause is complicated con

fusing and works out to a limit so low when applied to small

weight shipments as to be entirely illusory particularly where
it is coupled with the further provision that the maximum liabil

ity may be further reduced in case of partial loss This feature

of the limitation clause should therefore be eliminated

We believe the entire receipt should be redrafted in the light
of this opinion and in conformity with law and called a bill
of lading Besides modifications already indicated we point
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out that the last sentence of Paragraph 4 providing and the

Company shall not be liable for any loss damage or detention

of said property or any part thereof from any cause whatever

unless in every case the same be proved to have occurred from

the fraud or gross negligence of said Company or its servants
is at variance with current rules of common carrier liability and

those relating to the burden of proof in suits against common

carriers Similarly Paragraph 8 providing that articles of glass
are carried at owner s risk is at variance with such rules

FINDINGS

We find

1 That respondent is a common carrier by water in interstate

commerce within the meaning of section 1 of the Shipping Act

1916 as amended

2 That respondent s present form of contract of carriage
issued to shippers contains provisions which are unreasonable

in violation of section 18 of the Shipping Act 1916 as amended

3 Respondents rates charges classifications rules and regu

lations shall be published and filed in accordance with section

2 of the Intercoastal Shipping Act 1933 and respondent shall

in all respects comply with section 18 of the Shipping Act 1916

as amended

4 That respondent s contract of carriage shall be designated
a bill of lading and redrafted in accordance with the findings in

this report
An order will be entered directing respondent to comply with

Findings Nos 3 and 4 set forth above within 60 clays from the
date of this report and upon receipt of notice of respondent s

compliance the proceeding will be discontinued

By the Board

SEAL Sgd A J vVILLIAMS

SeC1eta1 Y
WASHINGTON D C Feb1ua1 y 11 1952
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No 691

UNITED NATIONS ET AL

v

HELLENIC LJNES LIMITED ET AL

Submitted January 23 1952 Decided Feb1uary 25 1952

Rate on cotton from New York to Trieste not hown to be in violation of the

Shipping Act 1916 as amended Complaint dismissed

Edward P T1 oxell and Meyer A Greene for complainants
Elliot S Bogart for Hellenic Lines Limited

Herman Goldman Elkan Turk Elkan Turk Jr John Tilney

Carpenter Thomas W Norton and Paul Bauman for States

Marine Corporation and States Marine Corporation of Delaware

REPORT OF THE BOARD

BY THE BOARD

On July 28 1947 complainant United Nations Relief and Reha

bilitation Administration hereinafter designated as UNRRA

shipped 4 696 bales of raw cotton on the SS Wolverine State

owned by respondent States Marine Corporation of Delaware

for transportation from New York to Trieste Freight charges
were paid August 18 1947 On August 12 1949 complaint was

filed herein alleging that the rate charged was unreasonably
prejudicial in violation of section 16 of the Shipping Act 1916

as amended hereinafter called the Act and unjustly dis

criminatory in violation of section 17 of the Act The complaint
filed in the name of UNRRA and the United Nations its assignee
demanded the issuance of a cease and desist order and repara

tion in the amount of 8 73049 with interest being the amount

of the alleged overcharge At the hearing the complaint was

dismissed against all respondents except the respondent vessel

1United Nations Relief and Rehabilitation Administration

I States Marine Corporation and States Marine Corporation of Delaware
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owner named above The examiner has recommended that the

complaint be dismissed Exceptions were filed by complainant
and the case argued on January 23 1952 Our report supports
the examiner

According to respondent s tariff high compression cotton
weighing 32 pounds or more to the cubic foot carried a rate of
175 per 100 pounds and standard compression cotton weigh

ing less than 32 pounds per cubic foot carried a rate of 2 25
per 100 pounds There is no dispute that the shipment weighed
1 940 107 pounds Complainant alleges the shipment measured
49 090 17 cubic feet and averaged 39 5 pounds to the cubic foot
and took the high density rate It says it was wrongfully charged
the standard rate less a reduction of 10 per cent allowed on

shipments by UNRRA whereas the high density rate should have
been charged less a corresponding 10 per cent

Respondent replies that the shipment measured 62 785 52 cubic
feet and averaged 30 9 pounds to the cubic foot and was properly
charged the standard compression rate

The issues are 1 whether the cotton weighed 32 pounds or

more to the cubic foot at New York and 2 if so whether com

plainant was subjected to unreasonable prejudice or unj ust dis
crimination within the meaning of sections 16 or 17 of the Act
The cotton originated in Brazil and had been transported from
Santos to New York on the SS Mormacowl of Moore McCormack
Lines Inc Moore McCormack s freight bills showed the weight
and measurement in kilos and cubic meters equivalent to
1 940 105 pounds in weight and 49 09155 cubic feet in measure

ment

Complainant relies on the weight and measurement computa
tion as set forth in the Moore McCormack bills of lading It
called Moore lVlcCormack s revenue auditor who showed that
under the tariff used by that company not less than 20 percent
of the bill of ladjng quantity should have been measured for
the purpose of determining density but testified he did not know
whether the company weighed or measured the shipment or that
the weights and measurements in the bills of lading were accu

rate The transportation specialist of the Department of Agricul
ture appearing for complainant testified that Brazilians

customarily measure cotton on the side where the bands have
not cut into the cotton or over the bulge He testified that
Brazilian cotton is usually compressed to about 40 pounds to the
cubic foot and generally weighs about 400 pounds to the bale
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but varies in measurement depending on the pressure used and

that there is some variance even if the bales are from the same

press unless the same kind of cotton is used and the same pres
sure applied He said that on a direct ocean voyage from Brazil
to New York a bale of cotton would not expand more than a

twentieth or a fiftieth of an inch between bands but this witness

had no personal knowledge of this particular shipment He said

it was customary for shippers to supply weights anlmeasure

ments for the bills of lading Moore McCormack s bills of lading
showed that the bales in this shipment varied in weight from

394 to 425 pounds and in density from 36 5 to 40 6 pounds per
cubic foot A printed provision in Moore McCormack s bills of

lading stated that unless otherwise indicated the description and

particulars of the packages are furnished by the shipper
Respondent s bills of lading issued in New York showed the

weight to be 1 940 107 pounds and the measurement to be 62 613

cubic feet resulting in an average density of 30 9 pounds per
cubic foot Respondent called two cargo checkers who testified

they had examined the cotton at the time it was loaded onto the
SS Wolverine State from lighters and these checkers produced
their dock tally sheets which showed that all bales measured
3 x 10 in length 2 x I in width and I x 8 in thickness

giving the total cubic feet shown on respondent s bill of lading
These witnesses testified that they measured approximately one

out of each fifteen bales in the shipment using calipers Almost

every bale was fluffed out from the top The checkers were in

structed to get the largest measurements and they therefore
measured over the fluffed out places They said the bales were

pretty consistent in size one checker finding the first 20 or 30
bales to be identical and the other finding the first 5 or 6 iden
tical in size Thereafter both checkers found minor variations
some being Ih larger others being I larger or I smaller One
of the checkers said there might be a play of I or 2 in measure

ments but they recorded what they aid was an over all average
Some of the bales had broken bands and while these were meas

ured their measurements were not recorded on the tally sheets
A vice president of States Marine Corporation testified that he

was in Brazil in 1947 at about the time this shipment was made
from that country and he had observed the operation of cotton

compressors and the transportation of cotton from press to ship
in Brazil He stated that he had considerable experience with
the measurement of cotton loaded onto his company s ships in
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Brazil that the measurements furnished by the shippers do not

reflect actual measurements and that a spot check which he

made of one shipment showed the shipper s measurements to

be 12 per cent understated and that this situation applied gen

erally in Brazil The witness however had no knowledge re

specting the measurements of this particular shipment in Brazil

Complainant contended that if the Brazilian measurements

were taken and 12 percent added to offset the shipper s under

statement of cubic as testified to by respondent s vice president
and if further allowances were made for expansions due to

weather stowage transportation and handling including expan
sion of bales with broken bands the difference would be insuffi

cient to reduce the cotton denRity below 32 pounds per cubic foot

Complainant argued that the bales as shipped could not have

had the uniformity of measurement shown by the tally sheets

because the undisputed weight of the bales ranged from 394 to

425 pounds

Respondent s counsel claims that after giving the shipper the

benefit of all variations in evidence with respect to fractions of

an inch or full inches in the New York measurements the cotton

would still have been of density less than 32 pounds per cubic

foot and that if the measurements of bales with broken bands

had been included the average density would have been even

lower Respondent argues with some force that complainant s

evidence as to the measurements of the shipments is insubstantial

and that it vas not based on the testimony of witnesses having
personal knowledge of measurements at point of shipment but

on the contrary was based on bill of lading statements of another

carrier Complainant tried to take depositions of an officer of

the company which was supposed to have measured the cotton

in Brazil The officer wrote to the United States consul in Brazil

that he lacked personal knowledge and therefore declined to

testify Certificates of measurement previously issued by his

company and referred to in his letter to the Consul were not

included in the evidence The record lacks details of the time or

place of any measurement of the shipment in Brazil and even

the identity of the measurers Respondent claims that such evi

dence as there is of measurement is not sufficient to sustain the

burden of proof resting on complainant to prove its case and in

any event is not evidence of such substance as to be entitled to

consideration in opposition to direct testimony of respondent s

checkers who made actual measurements at New York on the
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basis of whose examination the density was found by respondent
to be less than 32 pounds per cubic foot and the freight rate

determined Weare inclined to agree with respondent that its

testimony on the disputed issue of fact is of greater weight and

relevance than is the testimony of complaina 1t but for reasons

indicated below we do not find it necessary to decide the case

on the disputed issue of fact

The second issue raises a question of law Respondent argues

that even if the cotton measurement were such as to make the

shipment IChigh density cotton and even though the rate charged
waf not the filed rate for high denSIty cotton still the complaint
must be dismissed because no violation of the Act has been shown

Of course complainant s r ght to file proceedings before tl is
Board depends entirely upon section 22 of the Act Thich per
mits the filing of a complaint only if it sets forth lCa violation
of the Act Complainant as already indicated specifies that two
sections of the Act are violated a That respondent s charging
of a rate greater than the filed rate subjects complainant to
undue and unreasonable preiudiGe and disadvantage under sec

tion 16 and b that the charging of such rate is unlawfully
discriminatory between shippers or lCuni ustly prej udicial to
exporters as compared with their foreign competitors under
section 17 Complainant also urges that the charging of a rate
higher than the filed rate is a violation of the order of the Sec

retary of Commerce in Docket No 128 Sect1on 19 Investigation
1935 1 V S S B 470 at p 500 issued on July 12 1935 ancI still

in effect which requires every common carrier by water in

foreign commerce to file with the Board schedules showing all
rates and charges within thirty days from the date on which

they become effective Complainant argues that the mere making
of a charge greater than the filed tariff constitutes prejudice
discrimination and a violation of the Act Complainant s counsel
in the course of argument before the Board admitted that there
was no evidence in the case of a shipper of cotton comparable
with complainant s who was in a competitive position with it
Counsel argued that a legal violation of the Act and regulation
exist s quite apart from any sho Ning of competition Complainant
relies on tlJe similarity between the Interstate Commerce Act
section 6 7 and the Shipping Act 1916 as amended sections
16 and 17 and urges that complainant s position is supported by
authorities interpreting the Interstate Commerce Act Section
6 7 of the Interstate Commerce Act provides
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nor shall any carrier charge or demand or collect or receive a greater or

less or different compensation for such transportation of passengers or

property than the rates fares and charge which are specified in
the tariff filed and in effect at the time

Complainant calls attention to the general similarity between
the Interstate Commerce Act and the Shipping Act 1916 referred

to by the Supreme Court in U S Navigation Company v Cunard

Steamship Company 284 U S 474 and particularly to the case

of Prince Line v American Paper Exports 45 Fed 2d 242

S D N Y 1930 affirmed 55 Fed 2d 1053 C C A 2 1932

In view of the reliance placed by complainant on the Prince

Line case it must be carefully considered There the Prince Line

had twelve classifications for different grades of paper each

with its appropriate rate though not all different These rates

were filed with the Shipping Board The carrier with the con

nivance of the shipper transported paper at a rate lower than

the filed rate due to improper classification and thereafter

recanted and sued the shipper to recover the difference to make

up the full rate as filed relying on section 16 2 of the Shipping
Act which provides

That it shall be unlawful for any common carrier by water

Second To allow any person to obtain transportation for property at less

than the regular rates or charges then established and enforced on the line

of such carrier by means of false billing false classification or by
any other unjust or unfair device or means Emphasis supplied

The rate charged by the carrier was less than the regular rate

and therefore an express violation of the quoted section of the

Act The defense was raised that the carrier having agreed to

the lower rate and to a violation of the statute could not base

a cause of action against the shipper on its own wrongdoing
The District Court ruled that no contract of the carrier with the

shipper could reduce the amount legally payable that no act or

omission of the carrier could estop or preclude it from enforc

ing payment of the full amount by a person liable therefor and

that though the rule might work a hardship in some cases it

embodied the policy which has been adopted by Congress in the

regulation of int rstate commerce in order to prevent unjust dis

crimination The District Court cited certain Supreme Court

cases where interstate carriers had made recoveries for under

charges made contrary to the provisions of the Interstate Com

merce Act section 6 7 and said page 242

Every consideration referred to by the Supreme Court in these cases ap

plies with equal force and effect to the provision of the Shipping Act that it
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shall be unlawful for any common carrier by water directly or indirectly to

allow any person to obtain transportation for property at less than the regu

lar rates Emphasis supplied

Similarly the Circuit Court considering the same argument
that the carrier s violation of law prevented a recovery said at

page 1055

Whether the line can take advantage of its own violation of the statute by
recovering the amount of the preference is another matter Prima facie it

may not volenti non fit injuria But the situation is similar to that arising
under the Interstate Commerce Act section 6 7

Th court continued page 1056

We think that a shipper in foreign trade is equally charged and that he

becomes liable for the rates as filed and approved if he obtains cheaper trans

portation by any means unfair to his competitors The statute overrid s all

such contracts and imposes a liability upon him which the carrier may and

indeed must enforce Within its own ambit the same remedies attend a viola

tion of the Shipping Act as have been accorded under the Interstate Com

merce Act Emphasis supplied

It will be noted that the Act sections 16 and 17 does not make

it unlawful for the carrier to charge a greater amount than the

regular or published rates although section 18 applying to com

mon carriers by water in interstate commerce expressly makes

such action unlawful We have frequently pointed out the differ

ence in treatment accorded under sections 16 and 17 of the Act

to common carriers by water in foreign commerce and that ac

corded under section 18 to common carriers by water in inter

state commerce The Prince Line case shows that in certain

respects and within certain ambits there is a similarity be

tween the Interstate Commerce Act and the Shipping Act but

it is not authority for the proposition as urged by complainant
that the charging of a greater than published rate is in the

absence of a showing of competition a violation of section 16

or 17 of the Shipping Act Nor is there any requirement in the

order in Docket No 128 requiring the filing of rates thirty days

after their effective date which expands the statutory definition

of what is unlawful

As we pointed out in Afghan AmeTican T1 ading Company
Inc v Isbrandtsen Company Inc 3 F M B 622 the Supreme
Court in U S Navigation Co v Cunard Steamship Co supra

recognized that similarity of construction of the Shipping Act

and the Interstate Commerce Act could not apply where there

was dissimilarity in the terms of the statutes
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In the Afghan case a shipper filed complaint demanding

reparation claiming that it had been charged a rate of 19 50

per ton and should have been charged a rate of only 19 per ton

which was the tariff on file In the Afghan case it was stipulated
that no other shipper paid a lower rate than was charged to com

plainant and we said for that reason that there was no showing
of undue prejudice in violation of section 16 of the Act nor of

unjust discrimination in violation of section 17 of the Act In

this case as in the Afghan case the record shows and complain
ant s counsel concedes that there is no evidence of a competitive
shipper of cotton who received from respondent a different rate

from that actually charged complainant Under the circum

stances it must follow in this case as in the Afghan case that

there has been no showing of any violation of the Act and that

regardless of the actual measurement of the cotton the com

plaint must be dismissed

An order will be entered dismissing the complaint
3F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 27th day of March A D 1952

No 691

UNITED NATIONS ET AL

v

HELLENIC LINES LIMITED ET AL

This case being at issue upon complaint and answer on file

and having been duly heard and submitted by the parties and

full investigation of the matters and things involved having been

had and the Board on the 25th day of February 1952 having
made and entered of record a report stating its conclusions

decision and findings thereon which report is hereby referred

to and made a part hereof

It is o1Cle1 ed That the complaint be and it is hereby dismissed

By the Board

Sgd A J WILLIAMS

SecTetary
3 F M B
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No 700

PENNSYLVANIA MOTOR TRUCK ASSOCIATION ET AL 1

v

PHILADELPHIA PIERS INC ET AL 2

Submitted September 27 1951 Decided February 25 1952

Respondent railroad companies required to modify their tariff regulations so

as to allow not less than 5 days free time for inbound and outbound

cargo handled over their Philadelphia piers by truck

Any storage charges on truck cargo brought to respondents piers at Phila

delphia for shipment by water carrier when delivered to the piers in
accordance with instructions from the water carrier shall be charged
against the water carrier and not against the shipper of such cargo

unless unforeseen causes beyond the control of the water carrier delay
the loading of such cargo and the water carrier notifies the shipper to

remove such cargo or be responsible for further storage charges

Robe t 11 Shertz for complainants
Windsor F Cousins for respondents
GeoTge E Mille for S S White Dental Manufacturing Com

pany and S H MoeTman for The Port of New York Authority
interveners

REPORT OF THE BOARD

BY THE BOARD

By complaint filed May 26 1950 complainants allege that re

spondents to the extent that they carryon the business of fur

nishing wharfage facilities in connection with common carriers

by water are other persons subject to the Shipping Act 1916

hereinafter referred to as the Act as defined in section 1
thereof and as such other persons respondents have a

limited the free time applicable to all freight handled over their

piers at Philadelphia moving by truck to 2 days while permitting
1 Pennsylvania Motor Truck Association Shanahan Trucking Co Harry F Atkinson C P

Speitel Co Inc Harry B Neihaus Carl C Lenz John Sheahan Jr and New York
Brunswick Express

1I Philadelphia Piers Inc Pennsylvania Railroad Company The Reading Company The

Baltimore and Ohio Railroad Company
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5 days or more for freight moving by railroad and b imposed
chayges for storage for such truck traffic in excess of the charges

applicable to traffic moving by railroad and that such practices
have subjected truck freight to undue prejudice and disadvantage

and constitute unjust and unreasonable regulations and practices
in violation of sections 16 and 17 of the Act

Complainants are Philadelphia truck operators and a truck

association original respondents were a pier company and three

railroad companies On May 31 1950 the pier company changed
its practices and the complaint a to it was dismissed The re

maining three respondents hereinafter called respondents
moved to dismiss the complaint for want of jurisdiction on the

ground that they were not other persons subject to the Act

We found the rail respondents to be other persons subject to

the Act as defined in section 1 because of their operation of

pier facilities and denied the motion After hearing the examiner

recommended in substance that the Board find 1 that respond
ents are enforcing unreasonable regulations relating to the

re eiving handling storing or delivering of property in viola

tion of section 17 of the Act 2 that the collection from ship
pers of storage charges on outbound cargo is unreasonable 3

that free time on inbound cargo should not be less than five days
4 that any difference in free time for irtbound or outbound

cargo between motor carrier and railroad traffic is unreasonable

and 5 that respondents free time and storage provisions were

not otherwise shown to be unlawful

Exceptions to the examiner s report were filed by respondents
and the case was orally argued The Port of New York Authority
and S S White Dental Company intervened in support of the

report Our conclusions are in general agreement with the recom

mendations of the examiner

Complainants haul goods to and from piers in Philadelphia
including respondents piers Of eighteen piers currently in use

at Philadelphia respondents operate thirteen By tariffs and

practices most recently revised in 1950 respondents restrict free

time on inbound and outbound truck cargo to 2 days whereas

free time allowed to rail cargo using the piers is 5 to 7 days
except that cargo moving over the piers by rail to or from

points within the Philadelphia port area is allowed 2 days All

other general merchandise piers in Philadelphia allow 5 days
free time for both truck and rail cargo whether inbound or out

bound In computing time Saturdays Sundays and holidays are
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excluded Time on inbound cargo entering Philadelphia begins to

run from 7 a m on the day following completion of discharge
of all cargo by the vessel and continues until the cargo is re

moved from the pier except that where the cargo owner gives
instructions for further transportation by rail time stops when

such notice is given rather than when the cargo actually moves

Time on outbound cargo leaving Philadelphia by vessel begins
when the shipment arrives at the pier and continues until the

day when the vessel for which the cargo is destined begins
loading

After the lapse of the 2 day free time allowed to truck cargo

and the longer time allowed rail cargo a charge is made for

storage The storage charge made against truck cargo differs

from that made against rail cargo the truck cargo being charged
15 cents per cwt for the first 15 days storage while rail cargo

is charged the same rate for the first 30 days For additional

periods of time the ratio likewise favors rail cargo

Respondents piers are for the most part old wooden struc

tures of the finger type erected before the advent of large motor

trucks and trailers The piers were erected primarily for the

interchange of cargo between vessels and railroad cars Motor

vehicles must be driven inside the pier sheds and load or unload

freight on the floor of the piers Some of the piers are double

decked equipped with elevators or chutes In some cases al

though there are two lanes or driveways crossbeams or columns

prevent two vehicles from passing on the pier Respondent rail

roads make a charge of 5 cents per cwt for top wharfage on

inbound and outbound truck cargo for the privilege of moving
the freight over the piers No top wharfage charge is made

against rail cargo

Normally the truck operators have no business relations with

respondents representatives on the pier Respondents use the

records kept by the water carriers as the bases for computing
free time and storage charges and there is some testimony that

these records are not always accurate Respondents usually bill

the shippers or consignees for pier storage charges but some

times bill truck operators who pass the bills on to the cargo

owners The trucks are loaded and unloaded on the piers by truck

employees who usually supply their own fork lift equipment On

the other hand rail cars are loaded and unloaded by respondents
employees or contractors The piers are kept open by the railroad
seven days a week but since the motor carriers must deliver to
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and receive from the water carrier s employees on the piers the

trucks can only do business while the vessel s agents are present
which is from 8 a m to 12 noon and from 1 p m to 4 45 p m

on working days excluding Saturdays Sundays and holidays
Import cargo Testimony of complainants witnesses was

directed mainly to the free time and storage practices applicable
to import cargo They describe the procedures and difficulties

incident to removing such cargo from the piers within the 2 day
free time period First the truck operators receive a notice from

the consignee several days before the vessel s arrival The trucker

contacts the water carrier to ascertain at what pier the vessel

will discharge and when the discharge is completed so that cargo

is removable The trucker must obtain a pick up order and de

livery permit from the consignee s customs broker to obtain

delivery at the pier Each shipment must pass the customs in

spectors on the pier and may be removed only when all charges

are paid Truck owners testified that permits are rarely available
until the day after the vessel is completely discharged which is

the last of the two days of free time allowed making it necessary

in that event for all truck cargo to be sent for cleared and

removed from the pier on that day if storage charges are to be

avoided Truck witnesses testified that deiays and confusion

result at respondents piers due to the 48 hour free time limit in

that various truck operators are required to send their equipment
to the pier at the same time causing serious congestion on the

pier and on the approaching streets while waiting to get to the

pier There is evidence that it is not unusual for rucks to wait

two or three hours in traffic before getting onto respondents
piers The water carriers during periods of congestion prohibit
more than one truck for the same consignee on the pier at the

same time Sometimes trucks must move away from piles of

freight they are servicing on the piers to accommodate railroad

car loaders who have a preference If such movement does not

cause a stoppage of truck loading it delays it due to longer hand

movement from the pile to the truck Where cargo is discharged
from vessel onto the second deck of a pier the truck must wait

its turn to use the chute Even when trucks are loaded and ready
to go they may not be able to move off the pier because of pier
congestion or blocking by other equipment Sometimes commodi

ties such as coffee in bags consigned to different receivers is

mixed on the piers and time is lost making separation accord

ing to different receivers Complainants estimates vary as to
3 F M B
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the amount of inbound truck cargo that can be cleared from the

piers within the 2 day free time depending on the nature and
volume of shipments They indicate that small amounts of cargo

up to 25 000 pounds not involved in customs delays can usually
be removed on the same day that the pick up order is received
As to some other types and quantities the estimates indicate
that only 40 percent can be moved in 2 days and in the case of
large lots of wool sometimes only 10 percent can be handled in
that time

There appears to be no difference in the handling of domestic
inbound cargo from foreign inbound cargo except that delays
due to customs regulations or brokers are not involved

Complainants offered evidence of a number of Philadelphia
wool importers who frequently receive shipments from 100 000
to 500 000 pounds at a time It is apparently impracticable at

Philadelphia to remove the wool from the piers prior to inspec
tion by customs and other Government officials Wool must be
examined weighed sampled and otherwise checked by repre
sentatives of the Bureau of Customs and the Bureau of Animal

Industry A customs house broker testified that the Government
processing alone requires usually from three to four days Meat
products plants straw seeds drugs and foodstuffs also require
special inspection by official agencies other than customs al
though these articles do not arrive at Philadelphia in the same

quantity as wool Some of the wool importers have railroad sid
ings at their plants but for the most part use trucks and not
the railroads for transportation from piers to plants or ware

houses Some of the Philadelphia importers resell wool to New
England customers and are considering the likelihood of seeking
other ports of entry if the present two day free time rule con

tinues in Philadelphia
EXP01 t cargo Shippers are notified by water carriers when

cargo may be sent to the piers for export and truck operators
must make deliveries in accordance with such instructions to
secure dock receipts from the water carriers clerks on the pier
The truckers experience the same congestion difficulties and de

lays in delivering cargo to the pier within the 2 day period before

ship s arrival as are experienced with inbound cargo
Intervener S S White Dental Manufacturing Company

appearing in support of the complaint manufactures at Phila

delphia and Staten Island and exports from both Philadelphia
and New York depending on which affords the lowest over all
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transportation charges It employs motor trucks from its plants
to the piers since it has no railroad facilities and in 1950 shipped
some 500 tons from Philadelphia These shipments sometimes

pass over respondents piers where 2 days free time is allowed

and sometimes over other Philadelphia piers where 5 days free

time is allowed depending on what pier is selected by the ocean

carrier Ocean carriers do not always use the same Philadelphia
piers This intervener objects to being charged for storage by

respondents particularly since it is not notified of the charge
until as long as two months after the charges accrue and is not

then told of any reason for delay on the pier This intervener

sells its product for export fo b plant and collects its selling

price including all known shipping charges by letter of credit

draft against the buyer with shipping documents attached This

draft is computed and negotiated as soon as the carrying vessel

sails Pier storage charges reaching intervener 2 months later

are therefore not collectible from the buyer and so far the

intervener has declined to pay such charges to respondents
Respondents claim that the delays to truck cargo on the piers

are over estimated claiming some wool merchants are able to

get from 50 percent to 60 percent of their consignments off the

piers within two days and that records indicate that 60 percent
of truck freight is removed from the B O piers 66 percent
from the Pennsylvania piers and 80 percent from the Reading

piers in the two days free time allowed Respondents showing
in this regard makes it clear that a substantial part of the truck

cargo is regularly unable to be removed within the time allowed

Respondents piers handle a very substantial amount of truck

cargo the ratio moving over Pennsylvania Railroad piers averag

ing about five tons of rail cargo to four tons of truck cargo

Respondents point out that 2 days free time is customarily
allowed for truck cargo moving over piers at Baltimore and con

versely complainants point out that five days free time is allowed

in New York and Boston In the absence of any showing that

the conditions at the piers in Baltimore New York or Boston

are substantially similar to the situation at the piers in Phila

delphia this evidence is of little weight either on the issue of

discrimination or unreasonableness

As already stated respondents moved to dismiss the complaint
on the ground that respondents are not other persons subject

to the Act and this motion was dismissed by our prior order

The following authorities sustain that action Port of Philadel
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phia Ocean Traffic Bureau v The Philadelphia Piers Inc et al

1 U S M C 701 1938 California v United States 320 U S

577 1944

Respondents without waiving the jurisdictional point take
the position that they have no legal obligation to accord any free

time on non rail cargo passing over their piers They say that

the obligation to accord free time is incident to the ocean carrier s

duty to deliver cargo and that respondents have no such duty
with respect to truck freight which they do not handle They
argue that since they have no obligation at all their present
two day rule is a voluntary concession and cannot be the basis

of valid complaint by truck operators
It is true the primary responsibility of furnishing reasonable

free time to deliver outbound cargo on the pier and remove in

bound cargo from the pier rests on the ocean carrier as part of

its carrier responsibility Free Time and Demurrage Charges
New York 3 U S M C 89 at page 101 1948 Nevertheless for

many years respondents have permitted motor trucks to use

their piers and in 1937 instituted a top wharfage charge of 214
cents per cwt now increased to 5 cents per cwt This was a

toll for the privilege of moving non rail freight over the piers
the charge was upheld as not unreasonable or discriminatory
by the Maritime Commission in Port of Philadelphia Ocean

T1 affic BU1 eau v The Philadelphia Piers Inc et al supra

Respondents have moreover solicited vessels to load and dis

charge freight at their piers in anticipation of movement of such

freight by rail A witness for the respondents testified that few

vessels would use their piers unless they were furnished facili
ties for truck as well as rail shipment Thus it is obvious that

respondents are enaged in the furnishing of pier facilities with

out restriction as to their use Ocean carriers have arranged with

respondents for the use of railroad piers for the discharge and
intake of vessel cargo and for a place where shippers and con

signees can expect to receive the necessary free time for pick up
and delivery Respondents as pier owners are at liberty to restrict
the use of their piers to rail cargo and deny it entirely to truck

cargo but they have not done so and have permitted the use of
their piers for truck cargo In so doing they must furnish the
full reasonable use of their pier facilities or not permit their use

at all If respondents permit the use of their piers to the vessel
owners for the receipt and delivery of truck cargo they thereby
assume responsibility to carry out the ocean carrier s full duty
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toward truck cargo This includes furnishing non discriminatory
and reasonable pier service and service which is in no other re

spect in violation of the Act
The examiner made no recommendation for a finding of un

just discrimination on account of the difference in free time
allowed to rail cargo and truck cargo and on this record we agree
that a case of unjust discrimination is not made out Complainant
truck operators service only customers in the Philadelphia area

and rail cargo to and from this area like truck cargo under

present tariffs is allowed 2 days free time Rail cargo entitled
to more than two days free time is solely that shipped away
from Philadelphia and this is not competitive with the local
truck cargo which complainants carry and which is the only
truck cargo mentioned in these proceedings

The examiner however did find that the 2 day free time limit
on truck cargo constituted an unjust or unreasonable regulation
and practice both as to inbound freight cargo and outbound

freight cargo We agree that quite apart from delays caused by
customs and other governmental inspectors the 2 day period
now allowed for the ingress pick up and egress of such number
of trucks as are necessary to pick up or deliver the very sub
stantial amounts of truck cargo passing over respondents piers
is in view of the pier construction the congestion and the other
conditions referred to too short a time to be reasonable and

proper under the circumstances We believe the record indicates
that a reasonable free time allowance on respondents piers for
all inbound and outbound truck cargo should be not less than five
days as allowed for line haul rail cargo and this s on the as

sumption that the calculation of time be continued in the manner L

now in force Furthermore if truck cargo is delivered on re

spondents piers for vessel shipment in compliance with instruc E

tions from water carriers and the vessel does not arrive at the

pier to start loading within the allotted free time any storage r

charges which respondents may impose in such cases should be
for the account of the vessel owner and not for the account of

the truck cargo owner It is not reasonable for respondents to C

look to the owner of truck cargo for storage charges incurred
after he has lost all control over the shipment It cannot be said j

that he is in any way responsible for the delay causing such 1

charges which would appear to result either from delay in the r

vessel arrival or from the vessel owner s miscalculation in

ordering the cargo onto the pier too soon
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The remaining issue in the case is whether the storage charges
assessed against truck cargo are unduly prejudicial or amount

to an unreasonable regulation or practice It is true that the

storage charges made by respondents against truck and rail cargo

are not identical but neither are respondents charges identical

with respect to the imposition of top wharfage charges There

is nothing in the record to sustain a charge that the storage

charges collected by respondents cast an undue burden upon

the freight moving by truck so as to be an unjust or unreason

able regulation or practice within the meaning of section 17 of

the Act Furthermore the different storage rate does not neces

sarily constitute undue prejudice against truck cargo in the

absence of a showing of some injurious effect on traffic preju
diced and advantage to the traffic preferred No such showing
is made on this record

The examiner in his report points out that in the course of the

hearing certain agreements were brought to his attention which

were such as might require approval under section 15 of the

Act altnough not in fact so approved These agreements are

now a matter of special study and will be dealt with at a later

time

CONCLUSIONS

We conclude

1 That respondent railroad companies should modify their

tariff regulations so as to allow not less than five days free time

for inbound and outbound cargo handled over their Philadel

phia piers by truck

2 That any storage charges on truck cargo brought to respond
ents piers at Philadelphia for shipment by water carrier when

delivered to the piers in accordance with instructions from the

water carrier should be charged against the water carrier and

not against the shipper of such cargo unless unforeseen causes

beyond the control of the water carrier delay the loading of such

cargo and the water carrier notifies the shipper to remove such

cargo or be responsible for further storage charges and

3 That on this record respondents tariff provisions relating
to free time and storage on cargo shipped over respondents
Philadelphia piers have not been shown to be otherwise unlawful

An order requiring respondents to promulgate and file with

the Board new tariffs not inconsistent with this report will be

entered
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 25th day of February A D 1952

No 700

PENNSYLVANIA MOTOR TRUCK ASSOCIATION ET AL

V

PHILADELPHIA PIERS INC ET AL

This case being at issue upon complaint and answer on file

and having been duly heard and submitted by the parties and

full investigation of the matters and things involved having been

had and the Board on the date hereof having made and entered

of record a report stating its conclusions and decision thereon

which report is hereby referred to and made a part hereof
It is orde1 ed That respondents Pennsylvania Railroad Com

pany The Reading Company and The Baltimore Ohio Rail

road Company be and they are hereby notified and required
to promulgate and file with the Board within 60 days from the
date hereof tariffs modifying their tariff regulations now in

force so as to allow not less than 5 days free time for inbound
and outbound cargo handled over their Philadelphia piers by
truck and

It is furthe1 O l de1 ed That any storage eharges on truck cargo

brought to respondents piers at Philadelphia for shipment by
water carrier when delivered to the piers in accordance with
instructions from the yater carrier shall be charged against the
water carrier and not against the shipper of stich cargo unless
unforeseen causes beyond the control of the water carrier delay
the loading of such cargo and the water carrier notifies the
shipper to remove such cargo or be responsible for further stor
age charges

By the Board

Sgd A J WILLIAMS

S eC1 etu1Y
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No 699

HECHT LEVIS KAHN INC AND NEW ENGLAND

TRADING CORPORATION

V

ISBRANDTSEN COMPANY INC

Submitted Novembe1 8 1950 Decided Nove1nbe 15 1950

Motion to dismiss the complaint for failure to state a cause of action within

the Board s jurisdiction denied because the complaint alleges facts which

might amount to a violation of specified sections of the Shipping Act

1916 Matter referred to an examiner for hearing and recommendations

Harold B Finn for complainants
John R Mahoney for respondent

REPORT OF THE BOARD ON JURISDICTION

BY THE BOARD

This case came on for hearing before the Board on respond
ent s motion to dismiss the complaint for failure to state a cause

of action within the jurisdiction of the Board The complaint
filed May 25 1950 claimed violation of sections 14 4 16 1

and 17 of the Shipping Act 1916 and prayed for reparation
The complaint alleged that complainant Hecht Levis Kahn

Inc of New York entered into a booking agreement with

Isbrandtsen Company Inc for the carriage of 1 600 tons of jute

from Chittagong to New York It alleged that on arrival of the

vessel at the loading port there was a substantial delay in pro

viding the cargo and even then only about 1 200 tons were lifted

instead of 1 600 tons as agreed The vessel owner declined to give
clean bills of lading but instead noted the extent of the vessel s

delay at the loading berth On the vessel s arrival at New York

its owner claiming to exercise its time honored carrier s lien

declined to deliver the shipment to the consignees unless they

paid 16 898 dead freight on the cargo booked but not carried

and 12 990 67 for damages due to the vessel s detention at load
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ing berth Eventually the consignees in order to obtain the cargo

paid the full amount of dead freight and part of the detention

damages or a total of 23 357 34 The exaction of this sum by
the carrier from the consignees is al1eged to be in violation of
the Act and to cause damages to complainants in that amount

In considering a motion to dismiss a complaint the Board is

necessarily limited to the facts set up in the complaint and cannot

consider matters of defense raised in respondent s answer

attached to the motion to dismiss

Respondent urges as a ground for dismissal that many of the

events giving rise to the action occurred outside the United

States We do not deem this a valid objection since the gist of

the complaint hinges upon an alleged withholding of delivery of

cargo in New York pending the payment of charges alleged to

be unreasonable Respondent s chief ground for urging dismissal

of the complaint is that the cause of action is one between shipper
and carrier and as such is determinable by the courts but not

by this Board If this were a case in which the common carrier

were given an express contract lien for dead freight or deten

tion damages its justification for enforcing such lien would
have more weight This case does not involve a charter party
or other agreement giving any such lien and the booking con

tract between the parties is entirely silent on that point Respond
ent s intimation that it was doing in this case only what it had
a right to do and presumably would do in other similar cases

leads to the belief that what was done here was a usual practice
It appears therefore that the complaint alleges facts which

might amount 1 to unfair treatment of a shipper who in this

case was also a consignee in the matter of the adjustment and

settlement of claims in violation of section 14 4 and 2 to

the establishment of an unreasonable practice relating to the

receiving handling storing or delivering of property in viola

tion of section 17 of the Act It is not necessary to decide whether

a violation of section 16 1 is alleged
For the reasons given the motion to dismiss is denied and

the matter is referred to an examiner for the taking of testimony
and for recommendations as to further action by the Board

An appropriate order will be entered

3 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 15th day of November A D 1950

No 699

HECHT LEVIS KAHN INC AND NEW ENGLAND

TRADING CORPORATION

v

ISBRANDTSEN COMPANY INC

Respondent having filed a motion to dismiss the complaint
herein on the ground that the complaint failed to state a cause

of action within the jurisdiction of the Board and the motion

having come on for oral argument before the Board and the

parties having filed briefs in the matter and the Board on the

date hereof having made and entered of record a preliminary
report containing its conclusions and decision as respects juris
diction in the matter which report is hereby referred to and

made a part hereof

It is ordered That respondent s motion to dismiss the com

plaint be and it is hereby denied and
It is fU1 ther ordered That the matter be and it is hereby re

ferred to an examiner for hearing and recommendations

By the Board

SEAL Sgd A J WILLIAMS

Secretary
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TABLE OF COMMODITIES

Cigarettes From and to points in Alaska 229

Cigars From and to points in Alaska 229

Cocculus North Atlantic ports to Greece Egypt Turkey 187

Cocculus in Bags New York NY to Piraeus Greece 53

Cotton New York to Trieste 781

DDT North Atlantic to Athens Greece 232

Fish Frozen Alaska to Seattle Wash 632

Fruit Fresh New York NY to Rio de Janeiro 248

Groceries From and to points in Alaska 229

Jute Chittagong to New York 798

Lanolin New York NY to Piraeus Greece and Istanbul 53

Lanolin North Atlantic ports to Greece Egypt Turkey 187

Lumber Demurrage provisionsCalifornia to Balboa Canal Zone 254

Oil company equipment Atlantic and Gulf ports and Curacao Aruba Bonaire
Netherlands West Indies and Venezuela 227

Quartz crystal Rio de Janeiro to New York NY 79

Refrigerated cargo Chile to New York NY 608

Road building equipment Okinawa and Guam to Los Angeles and San Fran
cisco Calif 183

Salmon Bethel Alaska to Seattle Wash 583

Snuff From and to points in Alaska 229

Sugar New York NY to Karachi Pakistan 622

Woodpulp Loading into rail cars at San Francisco 128
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Numbers in parentheses following citations indicate pages on which
the particular subjects are considered

ABSORPTIONS See also Insurance Port Equalization
Failure to limit the amount of equalization which may be absorbed by a carrier

does not render equalization rules and regulations unlawful in the absence of
any indication that the amount absorbed has been such as to place an undue
burden on other traffic not subject to absorptions or that the rule has been ap
plied in a discriminatory manner with respect to different shippers Seatrain

Lines Inc v Gulf and South Atlantic Havana Steamship Conference 122 125
The practice of conference members absorbing out of their freight revenues the

excess cargo insurance premiums charged by underwriters for the insurance of
cargoes transported in vessels which have been placed on the underwriters
penalty list because of age nationality or other reason or because cargoes have
been stowed on deck for the vessels convenience did not result in any unfair or
unjust discrimination against ports carriers or shippers did not operate to the
detriment of the commerce of the United States and did not violate any of the

provisions of the Shipping Act 1916 Absorption of Insurance Premiums
201 209

Optional provisions in a conference agreement covering the adoption of prac
tices as to absorption of excess cargo insurance premiums constitute an au
thorization that the conference may adopt such practices when conditions so
warrant such provisions do not permit member lines individually to exercise
any option with respect to the use of such practices nor do they permit a con
ference to place such practices into effect indiscriminately such provisions are

not violative of the Shipping Act 1916 Id 209 210
Provisions of conference members tariffs relative to absorption of excess

insurance premiums must set forth the procedure for making such absorption in
cluding the character of proof to be required of the shipper before absorption will
be made conference members tariffs may not contain language indicative of an
option in the absorption of excess premiums Id 210

Provision of conference agreement that member lines may when necessary
equalize actual insurance differentials on cargo caused by flag overage or un
dersize disability and when large or bulky pieces ordinarily susceptible to under
deck storage are stowed on deck for the convenience of the carrier is approved
Id 210

ADVERTISEMENTS See Common Carriers

ADMISSION TO CONFERENCES See Agreements under section 15
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AGREEMENTS UNDER SECTION 15 See also Absorptions Brokerage
Contract Rates Discrimination Forwarders and Forwarding Jurisdic

tion Pooling Agreements Preference and Prejudice Tariffs

In general

Letter sent by applicant for conference membership to member of conference
in which letter applicant agreed not to serve certain ports Within the confer
ence range was not an agreement contemplated by section 15 of the Shipping
Act 1916 but merely a confirmation of an original and continuing intention
not to serve certain ports East Asiatic Co Ltd v Swedish American Line

Conference decisions that proper rate was charged for transportation of lano
lin and cocculus did not come within scope of order in section 19 Investigation
1935 1 USSBB 470 requiring filing of certain decisions Himala Interna

tional v Fern Line 53 56

Conference Membership

Where a conference agreement contains no provision limiting member lines
to any specific port or ports the conference cannot either limit the service of
its members to certain ports or insist upon its members serving all ports within
the conference range Therefore even if a conference knew of a letter from a

carrier seeking admittance to the conference to a conference member agreeing
not to service certain ports there would be no legal justification in the absence
of other factors for the conference refusing to admit applicant East Asiatic

Co Ltd v Swedish American Line 1 2
Applicant for conference membership is not required to produce a contract

of sale of a subsidiary to a conference member for the purpose of determining
whether there was any provision restricting the seller from thereafter operating
on a trade route which the conference agreement involved covered since any
possible violation of the contract made about 1930 was a matter of concern solely
to the buyer and not to the conference itself and the buyer had never opposed
the sellersbid for membership Id 3

Applicant for conference membership has presented reasonable evidence of
its intention and ability to engage in a regular service as required by the con
ference agreement where its vessels are sufficient for all of its services and addi

tional vessels will be chartered if justified by increased traffic it has an experi
enced staff and has leased a pier its assets total 50 million it has made four

sailings and more are scheduled the fact that it did not solicit cargo for a
certain period was because it considered it to be improper to solicit cargo until
it was admitted to the conference it had begun negotiations with one of the
conference members with a view toward having the latter withdraw its objec
tion to complainants admission to the conference and advertising in trade
papers and journals had begun when the negotiations were unsuccessful it had

become a member of two conferences and had agreed to maintain regular service
between the ports in question and had moved its principal office to one of the
ports Id 4 5

Absence of contract rates in a trade does not justify refusal to admit an ap
plicant to membership in a conference since it is generally known that shippers
ordinarily will not patronize nonconference lines because they desire stability in
the trade and applicant believes therefore that membership would increase its
business Thus applicant is being subjected to undue and unreasonable prej
udice and disadvantage in violation of section 16 of the Shipping Act of 1916
by conferencesrefusal to admit it to membership Id 5
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Adequacy of existing service is not sufficient reason to justify refusal of ad
mission to a conference as otherwise existing lines could perpetuate a monopoly
by continuing to maintain adequate service Further as applicantsoperations

are already established admission to the conference will not increase the vessel

tonnage in the trade Id 5

Respondents allowed 30 days within which to admit complainant to full and
equal membership in conference failing which consideration will be given to

issuance of order disapproving agreement Id 6
Modification of conference agreement limiting admission to membership to

those regularly engaged as common carriers in the trade covered by the agree
ment so that those giving substantial and reliable evidence of intention of
operating regularly in the trade may qualify for membership eliminated that is
sue Pacific Coast European Conference Agreement Agreement Nos 5200 and
52002 11 12

Proposal to increase new member admission fee in conference from 250 to
5000 was disapproved in the absence of any showing of necessity therefor as
undue and unjust discrimination and as a detriment to the commerce of the
United States Id 14

Conference voting rules

Where an article of a conference agreement requires the conference to advise

the Commission of the record vote where application for membership is denied
with a full statment of the reasons therefor and this was not done and the secre
tary of the conference admitted that it is never done there is a clear violation
of the agreement and the conference will be expected to conform to the terms
of the agreement in the future East Asiatic Co Ltd v Swedish American
Line 1 6

The lawfulness of conference voting rules whether requiring unanimous two
thirds three fourths or majority approval must be determined on the basis of

evidence introduced at a hearing as to their use in practice and not on the basis
of organizational procedure Unanimous vote rule not shown to be unlawful

Pacific Coast F uropean Conference Agreement Agreement Nos 5200 and 5200
2 11 19 20

Rates

While the Board must approve agreements between common carriers and be
tween other persons subject to the Act under section 15 there is no reason
why rates established under such agreements may not become effective when
filed without the prior approval of the Board Carloading at Southern California
Ports 261 266

AGREEMENTS WITH SHIPPERS See Contract Rates

ANTITRUST LAWS See Agreements under Section 15 Contract Rates

Monopoly Pooling Agreements
BERTHAGE

Berthage may properly be charged irrespective of whether a vessel is loading
or discharging cargo Terminal Rate IncreasesPuget Sound Ports 21 25

To include berthage with other services incidental to receiving and de
livering of freight adds to the general confusion in the use of terminal defini
tions Berthage should be established as a separate item since it is purely a
use charge for space occupied by the vessel and has no relation to a service as
such Id 25
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BILLS OF LADING See also Charters Common Carriers Free Time

Jurisdiction

A bill of lading is both a receipt and a contract and under certain circum
stances it is also documentary evidence of title to the goods Bills of Lading

Incorporation of Freight Charges 111 114

Freight charges when placed on a bill of lading are not part of the receipt for
the goods but are part of the contract of transportation Id 114

Commission is without jurisdiction to promulgate rule in export trade re
quiring common carriers to incorporate in bills of lading their freight and other
charges Id 115

A limitation of liability clause in a receipt or bill of lading applying the same
dollar limit to small shipments as to large shipments is not unreasonable under

section 18 of the Shipping Act 1916 The Carriage of Goods by Sea Act 46
USC 13045 contains a limitation clause limiting liability to a fixed amount

per package regardless of size Bernhard Ulmann Co Inc v Porto Rican Ex
press Co 771 779

A limitation of liability clause in a receipt or bill of lading offering to as
sume liability for shippers full declared value at a higher rate with a lower
rate to apply to liability for a fixed sum is not basically objectionable under
section 18 of the Shipping Act 1916 Id 779

BLAND FORWARDING ACT See Brokerage

BOOKING See also Discrimination

The question of whether the mere description of a person as booking agent for
a vessel is determinative of his status as a person not subject to the provisions
of the Shipping Act 1916 is not easily resolved In the past the Commission has
held persons describing themselves as agents to be carriers or other persons
subject to the Act The mere designation of a person as agent would not con

clusively determine his status if in the record it appeared thatin his actual
course of business he assumed the responsibilities and performed the duties of
the carrier or of the person subject to the Act Waterman v Stockholms Rederi
aktiebolag 131 132

BROKERAGE See also Forwarders and Forwarding Detriment to Commerce
Brokerage paid to a shipper on his own shipments constitutes a rebate in

violation of section 16 of the Shipping Act notwithstanding that the shipper
may also be a forwarder and may purport to receive brokerage in the latter
capacity Similarly a forwarder who has any beneficial interest in a shipment
and accepts brokerage thereon is guilty of accepting a rebate in violation of
section 16 Port of New York Freight Forwarder Investigation 157 164

Contention that ban on payment of brokerage results in discriminations in
violation of sections 15 and 17 is not supported by the evidence Payment of

brokerage by the carrier is not payment to a shipper nor does the shipper in
any way benefit from the payment The Act does not mention forwarders or

brokers as a group to be protected from undue or unjust discrimination Mere

fact that carrier may pay brokerage to forwarder in connection with trans
portation of commodity from Atlantic coast to Far East and not pay either
another or same forwarder brokerage in connection with transportation of a
like commodity from Pacific coast to the same destination is not unlawful dis
crimination under the Act Agreements and Practices Re Brokerage 170 175

Conference agreement provisions prohibiting the payment of brokerage to
forwarders by water carriers engaged in foreign commerce are not inconsistent
with the Bland Forwarding Act 56 Stat 171 since that Act is a recognition
of the value of the forwarding industry and no mention is made in it of agree
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ments and practices for the payment of brokerage so that things done by carriers
can hardly be construed as within the purview of the Act Accordingly the

Commission modified the grounds of its disapproval of the agreement in Agree

ment No 7790 2 U SMC 775 Id 176
Motions to dismiss an investigation of conference agreements and practices

regarding brokerage payments for lack of jurisdiction by the Commission
will be dismissed since such agreements are subject to review to determine

whether their provisions result in detriment to the commerce of the United

States in any discriminations enumerated in section 15 of the Shipping Act or
in violations of the Act and since contrary to the contentions made in the
motions such payments are for services performed for carriers and the Commis
sion is not undertaking to pass upon the reasonableness of any payment nor
to establish any definite level of payment Id 176 177

Brokerage payments to forwarders may be made or not by individual carriers

by water in foreign commerce as managerial discretion dictates nor is there

any limitation as to the amount that may be paid provided payments do not

result in violations of applicable statutes moreover carriers acting under con
ference agreements may establish reasonable rules which will prevent payment

of brokerage under circumstances which would violate the Shipping Act and
may place limitations upon the amounts which may be paid provided that any

limitation below 1 percent of the freight involved which is the amount gen
erally paid in various trades over the years may not be imposed since it would

circumvent the Commissionsfinding that concerted prohibition against broker
age results in detriment to the commerce of the United States Id 177

BROKERS See Brokerage
BURDEN OF PROOF See also Charter of WarBuilt Vessels Discrimination

Liability of Carriers

The burden of proof is on the vessel owner to justify the imposition of a demur
rage charge made for the vessels detention by showing that the charterer failed
in its duty to accept the cargo seasonably and to show the extent of the vessel
owners resulting damages D L Piazza Co v West Coast Line Inc 608 618
CANAL ZONE

In view of finding that demurrage rule and charges are not unreasonable or
otherwise unlawful it is unnecessary to make any findings as to whether sec
tion 18 of the Shipping Act 1916 is applicable to commerce from the continental
United States to the Canal Zone Olsen v W S A and Grace Line Inc 143
149

The Canal Zone is not a possession of the United States within the meaning of
the definition of common carrier by water in interstate commerce in section 1

of the Shipping Act of 1916 To hold otherwise would seem counter to previous

court holdings and create administrative confusion in view of the long con
tinued practices of the Board in treating commerce between the United States
and the Canal Zone as foreign commerce Olsen v W S A and Grace Line
Inc 254 259

CARLOADING AND UNLOADING See also Compensatory Rates Cost of

Service Discrimination Practices Reparation Tariffs
Respondents are not performing under the new Tariff any services not per

formed under the old although an apparent new service has been added covered
by the service charge Respondents eliminated checking from items formerly

covered under handling and carloading but they placed it in the service
charge Each of the handling and carloading charges was increased by 20
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percent of the basic rates in spite of deletion of the checking service It was

of paramount importance that cost studies be presented showing the expense
of performing each service so that any question as to the measure of the charge
with the attendant cost and as to the existence of duplicate charges for the
same service could be resolved As cost is the very basis of the contention

that the charges are justified the record leaves in doubt the correctness of
respondents position Studies must be made and records kept so that respond

ents may report within 3 months with supporting data the financial results
of their operations over a test period for each service for which they publish
rates or charges Terminal Rate IncreasesPuget Sound Ports 21 30 31

Car service means the loading or unloading of railroad cars on steamship
piers Indirect car service means unloading of freight from the car to a

place of rest in the pier or loading freight from the place of rest into a car
Direct car service means the loading or unloading of an open top car under

ships tackle Continuous car service means the unloading from a car spotted

on the low line of the pier to ships tackle or the loading of a car on the low
line from the ships tackle Status of Carloaders and Unloaders 116 118 Id

at 270 Carloading at Southern CaliforniaPorts 261 262

Proposed rate increase based on studies of experience of both privately owned
and publicly owned wharfingers is not justified where 1 none of respondents
most of whom are contracting stevedores and independent carloaders and un
loaders were included in studies of wharfingers who were engaged in many other
terminal services and had substantial investments in terminal property 2
there is no proof that the overhead burden of the public wharfingers is compara
ble to that of respondents with relatively smaller organizations and investments
In property 3 there is no showing that the volume of tonnage and relative costs
of direct labor to overhead are comparable and 4 claim for an overhead of a
certain percentage of the direct labor cost based on factors inapplicable to pres
ent situations cannot be reconciled with former claim of an overhead of a lower

percentage based on actual costs of loading Case is held open to allow respond

ents to present full and complete evidence concerning direct labor costs of han
dling various commodities and the costs of overhead over a substantial period
Id 120 121

Car Service means the loading or unloading of railroad cars on steamship

piers Carloading at Southern California Ports 137 139
Indirect car service involves the use of a place of rest on the pier at which

the commodity is piled and generally assorted pending further movement as an
intermediate stop in its movement between the vessel and the rail car Id

139
Direct car service is the loading or unloading of a flatcar immediately under

ships tackle Id 139
Continuous car service is the transportation of a commodity directly be

tween the car and the ships tackle without any stop at the point of rest Id

139
Inasmuch as carloaders are advertising two services one to place of rest on

docks and the other to ships tackle and undertaking to perform them for a
charge assessed against the shipper carloaders should not attempt to collect
from the vessel or others a part of the cost of the service It may be that the in

creased cost for continuous movement will result in a higher rate therefor but
carloaders must justify the same Failure to charge a remunerative rate for

the respective services will result in discriminations Id 141



WINDEX DIGEST 811

Carloaders have obligation to Maritime Commission to keep records in such
manner that the Shipping Act of 1916 may be administered just as they have

obligation to shippers to keep accounts so that shippers may be assured they
are not paying for service rendered to others Id 141

CARRIAGE OF GOODS BY SEA ACT See Bills of Lading

CHARTER OF WARBUILT VESSELSP L 591 81st CONG

In general

Public Law 591 authorizing charters of Governmentowned vessels under
specific conditions is sufficiently broad to meet such emergencies as were created
by the Korean war American Hawaiian SS Co 446 448

Public Law 591 imposes no requirement to purchase vessels and thus termi
nate the competition of charter Governmentowned vessels with privately owned
vessels Failure to purchase even refusal to do so while entitled to consider

ation should not be determinative of whether applicants have met the condi
tions of Public Law 591 Id 448

Insofar as the burden of proof is concerned the law is clear that the applicant
must affirmatively show that the service in which the ships are desired to be

chartered under Public Law 591 is in the public interest that such service is

not otherwise adequately served and that privately owned vessels are not avail
able on reasonable conditions and at reasonable rates for use in such service

Lykes Bros SS Co Inc 510 511
Where applicant for charter of Government owned vessels proposes to use

them interchangeably on two routes for a limited period and has authority
from the Board in its contracts to use its owned subsidized vessels interchange

ably on the routes Public Law 591 in using the term service does not prohibit
such interchangeability nor in view of the limited period of use contemplated
is there any reason for the Board imposing any such restriction Id 511

Whether the cargo required to be moved on the trade routes involved could
or should be moved by vessels operated by the Government through general
agents rather than by charter of Government owned vessels to a subsidized
operator is not an issue under Public Law 591 but a matter of policy within the
discretion of the Administrator Id 511

An applicant for charter of Government owned vessels under Public Law 591
does not have to show that the vessels are necessary to meet a specific emer

gency Id 511

Although favorable findings with respect to public interest inadequacy of
service and reasonable rates and conditions are justified application for bare
boat charter of Governmentowned vessels for use in a service presents a ques

tion of policy where the applicant proposes their use exclusively whereas

applicants competitor uses its owned or privately chartered vessels Since

applicant owns a vessel which is scheduled to be used in the service but which
it desires to use in another service the applicant should be required to continue
to maintain in the service one of its owned ships Pacific Far East Line 535
537

Public Law 591 for purposes of determining such factual conditions as

adequacy of service or availability of vessels under charter from private
operators requires consideration of current conditions In the aibsence of

definite statistics testimony as to applicants present cargo operations as well

as those of the past 9 months which was uncontradicted is sufficient to serve
as a basis for projecting cargo volume available space and generally the
market conditions under which applicant will operate in the immediate future
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There is adequate provision in the statute and adequate provision will be
included in any Government charter to applicant to protect competitors in case
of materially changed conditions in the future Prudential SS Corp 627
628 629

Public Law 591 does not foreclose all possibility of substitution for privately
owned vessels of Governmentowned vessels in a particular service but such
substitution would require a showing of unusual circumstances Such circum

stances are not present where the applicant considered that its partially owned
converted Libertytype vessel was not as well suited for the service as a Victory
type vessel which it proposed to charter Id 630

Although the Board has indicated its opposition to the grant of applications
under Public Law 591 where it would amount to the substitution of a Govern

mentowned vessel for a privatelyowned vessel intended for use in the inter
coastal trade this principle does not apply where it appears that the privately
owned vessel allegedly intended for use in the intercoastal trade presently
chartered to MSTS in effect will be required by the Maritime Administration
for other employment in the Pacific upon its availability from MSTS Pacific

Atlantic SS Co 650 653

Charter conditions

The following conditions were recommended to be included in charters to be

granted under Public Law 591 in view of the Korean emergency that the use

of the vessels be restricted to charters to MSTS for transportation of military
and other Governmentcontrolled cargoes and that the term of the charters be

limited to such time as the vessels remain chartered during the period of mili
tary necessity American Mail Line Ltd 409 410 Actium Shipping Corp
415 416 418 420 421 423 Department of the Navy MSTS 507 508

Review of stipulation entered into between counsel for the Board and
counsel for the applicant satisfies the Board that no restrictions or conditions
need be included in the standard form of charter at this time South Atlantic

SS Line Inc 606

Evidence clearly shows that the Board can make the three statutory findings
necessary to permit charter of warbuilt vessels for use on Line D of Trade
Route No 22 Since applicant has found it necessary to decline substantial

amount of cargo and situation is growing more acute it was not appropriate to
recommend restrictions on the charter as to time or number of voyages The

standard form of bareboat charter contains a 15day termination clause which
can be exercised any time changed conditions warrant Lykes Bros SS Co
Inc 640 641

Charter hire

Recommendation is made that charter hire payable shall not be less than 15
percent of the statutory sales price of the vessels chartered as provided by
section 5 b of the Ship Sales Act of 1946 Pacific Atlantic SS Co 489 491
Id at 526

Merchant Ship Sales Act of 1946 may be sufficiently broad to permit a pro
posed charter rate of 5 percent or 100 percent of earnings whichever is
higher however the legality of the proposed rate is of no concern at this

time since such rate is not warranted under present circumstances American

Hawaiian SS Co 499 501 502

Recommendation is made that basic charter rate be fixed at 15 percent of

the statutory sales price of the vessel or of the floor price whichever is
higher of which 8y percent is payable unconditionally and the remainder
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payable if earned AmericanHawaiian SS Co 499 502 Isthmian SS

Co 528 529 Luckenbach Gulf SS Co Inc 767 770

Charters to subsidized operators
Other statutory requirements being met charter was recommended where

applicant expressed its willingness to operate the chartered vessel without
subsidy and to incorporate any profits therefrom in its subsidized operation

account so that such profits will to the extent provided by the Merchant Marine
Act 1936 and by its operating differential contract be available for the repay

ment to the Government of any operatingdifferential subsidy received in con
nection with the operation of its other vessels American Export Lines Inc
455

While it was clear that the Gulf intercoastal trade a required service

would not be adequately served without the four vessels now serving it or

their equivalent the Board would not recommend the substitution of two

chartered Governmentowned vessels for two vessels owned by the applicant

who was applying for continuation of two such charters and for two additional
charters Need for the service is not sufficient justification for substitution of

Governmentowned vessels for privately owned vessels and the record was bare

of the probable financial outcome of operating four vessels either all owned
all chartered or a combination of owned and chartered on a revised schedule

eliminating minor ports and concentrating on major sources of traffic

AmericanHawaiian SS Co 499 500502
While certain limitations may well be imposed to prevent chartered Govern

mentowned vessels from competing with the applicantssubsidized vesselsboth

to be used on the same routessince the subsidized operation is controlled by

terms of the subsidy contract the Administration under Reorganization Plan
21 of 1950 is fully clothed with authority to impose such conditions as may be
necessary under the subsidy agreement Lykes Bros SS Co Inc 510 512

Section 805a permission will be granted to subsidized operator to call at
Adak Alaska in connection with charter of two Governmentowned vessels
for unsubsidized use in the transpacific trade since there was no evidence
that unfair competition would result to any exclusively domestic operator or

that there would be prejudice to the objectives and policy of the 1936 Act

American President Lines Ltd 597 599

Inadequacy of service

a In general

Adequacy of service cannot be measured in terms of spot availability of
cargo alone In the case of a berth service operation there must be taken into
account regularity and frequency of the service continuity of that service its
schedules speed and other factors which give assurances to shippers to enable
them to meet their commitments in a businesslike manner Where without
another vessel applicants schedule for a reasonable berth service cannot now

or in the immediate future be maintained and applicant is not in a position
to adjust its round theworld service or transpacific service to make available
another owned vessel for the C2 service of Trade Route 17 without serious dis

locations applicant has met the requirement of Public Law 591 as to adequacy
of service American President Lines Ltd 504 506

Application filed pursuant to the provisions of Public Law 591 for bareboat
charter was not found to be supported by evidence that the service was in

adequately served where the applicants own vessel was apparently able to
lift 130000 to 150000 tons of its own cement out of a total of 200000 tons
and applicant had failed to use small craft and common carrier services calling
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at Puerto Rico to handle the balance of its export cement Ponce Cement

Corp 550 551
b Foreign trade

Services out of Philadelphia and Baltimore in connection with applicants
Trade Route 11 service were not shown to be inadequate Inter venor produced

evidence to show that those services are adequate South Atlantic SS Line
Inc 600 604

Application for charter of Governmentowned vessel is granted where the
record discloses the space available is not sufficient for the cargo offerings to
applicant and it has been necessary for applicant to refuse cargo offerings and
to limit its freight solicitations Prudential SS Co 627 628

There is not an inadequacy of service within the meaning of Public Law 591
where there is not an inadequacy of all American flag operations in the service
The adequacy or inadequacy of the service of a particular applicant or line does
not control Clear showing by applicant that its USflag vessels are unable

to provide adequate service is some evidence that all USflag vessels are unable
to do so and in the absence of evidence to the contrary from competitive or
other sources may be sufficient to support the statutory finding American

President Lines Ltd 646 648
Where applicant for charter of warbuilt vessels for use on Service C2

of Trade Route No 17 shows that its vessels on sailing from Atlantic ports
carry approximately 40 percent of capacity for the Indonesia Malaya area and
approximately 40 percent for other transpacific ports leaving some space to
be filled at California ports the testimony does not show that applicants
vessels are concentrating on Indonesia Malaya cargo or that there is more of
such cargo than the vessels can carry if they exclude shipments to ports which
are secondary in the service A similar situation exists with respect to cargo
originating in the Indonesia Malaya area on homebound voyages Thus the rec

ord does not support a finding that there has been in the recent past an in
adequacy of service on the C2 service and the Board is unable to make the

third finding required by Public Law 591 of inadequacy of service Id 649

Findings that the service for which application is made is not now adequately
served are based on the general requirements of the trade rather than on the

operators desire to develop its longrange program American Export Lines

Inc 661 662
Service on Trade Route 20 will not be adequately served without addition

of another vessel where there is considerable cargo without available space
although applicants vessels have not always sailed full northbound coffee
is sold in the United States in a position basis and the vessel that is in position
gets the business and foreignflag vessels are sailing substantially full Missis

sippi Shipping Co Inc 669 666
Application for extension of bareboat charter of Governmentowned vessels

granted where the volume of traffic on Routes 13 and 21 is heavy and ex
pected to increase all sailings are fully booked and applicant has refused

cargo including considerable cargo offered by the military and proposed Govern

ment aid should substantially increase the traffic in the future Lykes Bros SS

Co Inc 668 669671
Application for charter of Governmentowned vessels granted where cargo

offerings have increased substantially for applicantsvessels at the time of the

application with more cargo being offered for the future than it could handle

applicant has turned down substantial cargo offerings commodities carrier

hauls are essential for the economic wellbeing and development of the area
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serviced and are needed in American industry and for the defense effort and

foreignflag service is to be curtailed Lykes Bros SS Co Inc 672 673 674
Application for bareboat charter of Governmentowned vessels granted where

volume of freight offered has been increasing applicants vessels have sailed
with capacity cargoes and applicant has had to decline cargo Moore McCormack
Lines Inc 680 681 682

Application for bareboat charter of Governmentowned vessel is granted where
one of applicants vessels which was badly damaged will not be in sailing posi
tion until a later date than previously expected even with the return of that

vessel another vessel will be needed to handle increased cargo offerings traffic

condition on the route involved Route 20 has been aggravated by serious port
congestion resulting in increased estimated turnabout time and the situation
is not likely to improve in the foreseeable future Mississippi Shipping Co Inc
686 687 688

Service is inadequate where the tonnage offering far exceeds available vessel
space all of applicants vessels are sailing substantially full outbound from
the Gulf and 65 to 75 percent full inbound and backlog of cargo destined out
bound is piling up Mississippi Shipping Co Inc 690 691

Service is inadequate where applicants vessels have sailed substantially full
cargo offerings had to be refused some military cargo could not be accepted
and demand was expected to increase because of the efforts of shippers to
secure space for cargo that failed to move during a longshoremens strike
Prudential SS Corp 700 701

Permission for Alaska Steamship Co to time charter vessels to Grace for
the winter was granted where the service for which Grace intended the vessels
was not adequately served During the winter the tonnage movement is partic
ularly heavy The period includes seasonal movements of fresh fruits to Cen
tral American ports and coffee movements from Central American ports and
Mexican ports northbound The vessels involved have refrigeration facilities
which are particularly imporbant during this season Grace has sufficient cargo
offerings to fill substantially the first voyages of the two vessels which it proposes
to charter from Alaska Grace Line Inc 710 711 712

Application for charter of Governmentowned vessel granted where all
Americanflag vessels are sailing fully laden and cargoes are booked for future
voyages thereby proving that the service would not be adequately served with
out the vessel Isbrandtsen Co Inc 724 725

Facts that applicants vessels have sailed without free space some cargo
has had to be declined and forward bookings of applicant are large verify a
finding that the service would be inadequate without the vessel to be chartered
American President Lines Ltd 726 727 728

Application for charter of Governmentowned vessels for use in applicants
roundthe world service will be denied insofar as it includes Indonesia as a
privilege call as there was insufficient showing of inadequacy of service for
this segment applicant not being certain it would make such calls even if per
mission were granted applicant has not served Indonesia for at least 2 years
and applicant has pending before the Board an application which if granted
would provide an additional vessel for another service which includes as one
of its principal objectives service between ports on the east and west coasts
of the United States and Indonesia American President Lines Ltd 726 729

Application for charter of Governmentowned vessels granted where evidence
that applicants outbound vessels have been sailing substantially full for the
past year and that applicant had to refuse considerable quantities of commercial
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and Government controlled cargo because of lack of space sustain the burden
of proving inadequacy of all Americanflag operation in this service American

Export Lines Inc 763 764 765

c Intercoastal trade

Intercoastal service is not adequately served where there are not enough ves
sels or rail cars to handle eastbound movement of lumber for which there is
an urgent and critical need Efforts of individual lines to build up intercoastal

trade should be encouraged Pope Talbot Inc 411 412
Applications for charter of vessels for operation in the intercoastal trade are

denied though the service in question is in the public interest and the record
shows that no privately owned Americanflag vessels are available for charter
by private operators on reasonable conditions and at reasonable rates for use

in the service where one applicant assures the Board that the trade will be ade

quately served after the present charters expire because it will replace all of
the chartered tonnage now in the trade with privately owned vessels and supply
more tonnage if necessary American Hawaiian SS Co 476 477 487 488

Inadequacy of existing service within the meaning of Public Law 591 is shown

where applicants ships are running full and at times have been overbooked
and indications are that the vessels will be booked full if application for addi
tional service is granted Pacific Atlantic SS Co 489 494

Gulf intercoastal service will not be adequately served without the use of

two additional Governmentowned warbuilt vessels Isthmian SS Co 528
529

Objections by intervenor in proceedings under Public Law 591 on ground that
Governmentowned vessels should not be used in intercoastal service in competi
tion with privately owned vessels will not be sustained where intervenor failed

to offer evidence to controvert testimony of applicant on inadequacy of service
Pacific Atlantic SS Co 650 659

Application for charter of Governmentowned vessels to replace vessels which

will be chartered by the military is granted where applicantsvessels are run
ning substantially full in both directions some cargo has been declined traffic

has increased since time of previous report finding that the service would be

inadequately served without the use of applicants vessels and situation is

aggravated by shortage of rail cars American Hawaiian SS Co 693 694 695
Application for bareboat charter of Governmentowned vessels granted on

findings that applicants vessels are sailing substantially full cargo is accu

mulating in substantial volume and the market continues strong and because

of the shortage of rail cars cargo must move by water Pacific Atlantic SS

Co 705 706
Application for charter of Government owned vessel granted as the inter

coastal service is inadequately served It does not offer shippers sufficient regu

larity frequency or certainty to attract the cargo which would normally move

by water Luckenbach Gulf SS Co Inc 767 768 769
d Governmentmilitarunational defense requirements

Evidence clearly shows that in view of the present Korean situation 15
victorytype ships in addition to vessels presently operating are needed im

mediately for the transportation to Korea of Government owned or controlled
cargo for the military services American Mail Line Ltd 409 410

In connection with application to charter vessels to transport military cargoes
to Korea the testimony was clear that regular berth services would not suf

fice for logistic support of American troops in the Far East as all movements are
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unit movements and any vessel carrying cargo for such movements must be
under direct orders of MISTS Id 410

Service was inadequate where private tonnage suitable to handle the cargo
movement was not available by the deadline fixed by military authority Coast

wise Line 413 414
Charter of vessels from Governmentsreserve fleet will be granted where the

service in question is not adequately served there is an urgent need for vessels
to handle Governmentowned and controlled cargo there are no privately owned
vessels to meet the militarystime requirements operation by the military itself
is necessary to meet logistic requirements coast liner services are presently

being extensively utilized by the military and no suitable vessels are available

within the time requirements Actium Shipping Corp 418 419 421 422

Extension of charter of vessels will be granted where the service in question

would not be adequately served without such extension without applicantsves

sels capacity there would be a serious inadequacy of reefer space in the areas
served vessels sailed substantially full only competitor has been utilizing its

reefer space applicant has been able to provide its service to the military at
approximately half of the conference rates there are no privately owned re

frigerated cargo vessels under American flag suitable for operation other than a
fleet which is obviously not available and any reduction of the fleet at this
time would be extremely detrimental to national defense interests Pacific Far
East Line 428 431432

Charter of Governmentowned vessels will be granted where services in ques

tion are not adequately served applicant gave two vessels which are not ex
pected to be returned immediately to the military schedule has been reduced by
military deferred redeliveries fleet is being called upon to handle a greatly en
larged volume of traffic and is unable to accommodate cargo offered for ship
ment and situation is especially acute with respect to products which are in the
main Economic Cooperation Administrationfinanced Lykes Bros SS Co

Inc 453 454

Charter of Government owned vessels should be granted where the service is

not adequately served Government witnesses testified that the grant is needed
for the national defense and the economy and that commodities will move in the

trade in greater quantities and a principal shipper testified that there was an

urgent need for additional coastwise transportation facility Spot condition of

cargo offerings and space utilization on particular voyages are not the only
factors to be considered in measuring adequacy or inadequacy of service Coast

wise Line 515 516

Applications for charter of Governmentowned vessels should be granted

where the service in question would not be adequately served without the use
therein of such vessels vessels are for use primarily to provide military require

ments in the Far East and the applications are predicated upon and supported by
military necessity American President Lines Ltd 518 524

Where a substantial increase in the volume of Alaska traffic connected with

the national defense effort was indicated there has been a substantial increase

in southbound movement of lumber and other products and due to the rail car

shortage there is urgent need for additional vessels to carry this traffic the
service is not adequately served Coastwise Line Alaska SS Co 545 546

Notice and hearing

Usual 15 days notice of application was not given because of urgency of the
matter and although counsel for the Committee for the Promotion of Tramp

Shipping under the American Flag in Foreign Commerce contended he had not
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had sufficient time to secure the desired number of witnesses he was permitted
wide latitude in the presentation of his case and it appears reasonably certain
from his statements that the testimony of any additional witnesses would have
been merely cumulative Pope and Talbot Inc 411

Application filed pursuant to the provisions of Public Law 591 for bareboat

charter recommended to the Maritime Administration for dismissal with prej
udice where the applicant twice failed to appear at scheduled hearings and its
only excuse was that the matter had been forgotten Isbrandtsen Co Inc
543 544

Where the notice of hearing indicated that charter application was to be con
sidered under section 3 of Public Law 591 and the notice stated that the purpose

was to receive evidence on the issue of public interest adequacy of service and
availability of privately owned Americanflag vessels the Examiner would have

been technically correct in excluding eidence relating to possible charter restric
tions and conditions if the evidence were to be strictly limited to the issues

However in the past and in cases heard directly by the Board such evidence

has been admitted to guide the Board in its recommendations to the Secretary

Since the notice indicated that the hearing was to be held pursuant to section 3
the hearing should have been conducted in a manner so as to place upon the rec
ord material evidence on all matters pertinent to the Boards statutory functions
Future notices should indicate that such evidence will be received and this case

will be remanded to the Examiner to receive the excluded evidence South

Atlantic SS Line Inc 600 601
Notice of hearing in Public Law 591 proceeding referring to ports in the

Mediterranean was sufficient to cover Mediterranean ports in Spain and Yugo
slavia but not Lisbon which is not such a port Prudential SS Corp 627

An application for charter of Governmentowned vessels for Use in applicants
intercoastal service is not broad enough to cover privilege calls at Puerto Rico
However applicants right to apply for inclusion of such calls under all the con
ditions of Public Law 591 is not prejudiced by its failure to do so in the instant
application Pope and Talbot Inc 697 699

A notice of hearing in a proceeding concerning an application for charter of a

Governmentowned vessel is broad enough to include privilege port calls In
donesia even though such ports have not been regularly served in the period im
mediately preceding the application since the requirement of Public Law 591
is due notice to all interested parties and the application was for employment
in applicants round theworld service and applicants operating subsidy

agreement includes Indonesia as a privilege call in such service American

President Lines Ltd 726 729

Notice Hof hearing in Public Law 591 proceeding referring to ports in the
Mediterranean is not sufficient to cover Portugal Spanish Atlantic ports
south of Portugal and ports in the Black Sea Under its operating subsidy
agreement applicant has the privilege of calling at these ports Substantially

all of the evidence offered was directed toward a showing of inadequacy between
US North Atlantic ports and ports in the Mediterranean and the application
must be so limited American Export Lines Inc 763 764

Service required in the public interest

a In general
Extension of charter and time charter of certain of the vessels involved to

another steamship company was found by the Board to have advantages accru

ing to all parties where otherwise certain of the vessels would be laid up for
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a 6month period uninterrupted employment would be afforded to the officers and
crew of the vessels to be time chartered and the Government would benefit from
an increase in basic charter hire rates Alaska S S Co 435 436 Grace Line
Inc 710 711

Application for charter of two Government owned vessels to move 47000 tons

of iron or steel pipe from California to Venezuela ports between December 21

1951 and May 1952 for use in increasing the production of the Maracaibo Lake
district oil fields will be denied as not in the public interest The intended

service is the haulage of a single commodity from a single shipper to one con
signee from one port to substantially one port While such concentration may

be warranted under exceptional circumstances as a matter of sound operating
practice the purpose here has not been shown to be in the public interest by
any strong or convincing evidence Grace Line Inc 703 704

b Foreign trade

Indefinite extension of applicants charter of warbuilt vessels for continued
use in conjunction with service between US Pacific coast ports and the west
coast of Central and South America is required in the public interest Appli
cants principal competitor is a foreignflag line Grace Line Inc 424 427
Alaska SS Co 435 436

Services being for the carriage of coal and grain from the United States to
Europe are required in the public interest American Export Lines Inc 451
452

Service between US Atlantic ports and Mediterranean ports is required in
the public interest American Export Lines Inc 455 456 763 764 Pru

dential SS Corp 627 629 700

World shipping conditions having become more acute original findings are
broadened to include carriage of sulphur coal coke pitch lumber and grain
from the United States to Europe as required in the public interest American

Mail Line Ltd 497 498

Predicated upon prior decision of Board and Administrator that applicants
AtlanticStraits service is inadequately served with USflag services and
upon testimony offered herein the Board has no difficulty in finding that the
service is required in the public interest American President Lines Ltd 504
505

Service to Mediterranean countries is in the public interest These countries

are now more dependent than before World War II upon a number of Pacific
coast products Israel being a particularly important destination Pacific Far

East Une 535 536

Service operated by applicant within Trade Route 11 between South Atlantic
ports and ports in the United Kingdom and Atlantic Europe is required in the
public interest South Atlantic SS Line Inc 606 607

The burden of proof is upon an applicant for charter of Government owned
vessels to establish that the service in which the vessels are to be used is re
quired in the public interest Public Law 591 does not provide that the use
of the vessels shall be in the public interest While there was no direct evidence

in the record that the service contemplated was in the public interest the Board
will take judicial notice that such is the ease in view of its recent consideration

of services from this country to the Mediterranean area which is the service
proposed by the applicant Prudential SS Corp 627 629

Application for charter of warbuilt vessel granted where the route involved
Trade Route 20 has been determined by the Maritime Commission to be an
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essential trade route and the continuance of the service is in the public interest
Mississippi Shipping Co Inc 664 665 666

Trade Route 15B is an essential trade route Applicant is the only US
flag operator serving the route It is the only carrier operating over the entire
route and providing a regular service from South and East Africa to the Gulf
of Mexico The service is required in the public interest Lykes Bros SS Co
Inc 672

Freight service from United States Atlantic ports to the east coast of South
America is required in the public interest Moore McCormack Lines Inc 680

682

Service between the Gulf coast and the east coast of South America is re
quired in the public interest Mississippi Shipping Go 686 688

Application for charter of Governmentowned vessel is granted where the
route involved Route 14 has been determined to be an essential foreign trade
route applicant is the only USflag operator on the route and cargo moving
over the route is important to the defense effort and economy of the United
States and the economy and development of the area serviced The service is

in the public interest Mississippi Shipping Co Inc 690 691
Since American President Lines round theworld service has been determined

essential to the foreign commerce of the United States and applicant carries
military and commercial cargo which is essential to the national defense effort
and the economy of the areas served the service under consideration is in the
public interest American President Lines Ltd 726 727

c 7ntereoasta1 trade

Alaskan service was one of the reasons for extending the authority of the
Secretary of Commerce to charter vessels Alaska SS Co 435 439

The intercoastal service is required in the public interest American Hawaiian

SS Co 446 447 476 487 693 694 Pacific Atlantic SS Co 525 526
650 659 705 706 Pope Talbot Inc 697 698 Luckenbach Gulf SS

Co Inc 767 768
Applications under Public Law 591 for use of vessels in the intercoastal trade

are in the public interest since the importance of the intercoastal trade has been
recognized by Congress the Interstate Commerce Commission and the Maritime
Administration PacificAtlantic SS Co 489 494

Gulf intercoastal service is required in the public interest American

Hawaiian SS Co 499 502 Isthmian SS Co 528 529 Luckenbach Gulf

SS Co Inc 767 768
Alaska service is required in the public interest Coastwise Line 515 517

545 546

d Governmentmilitarynational defense requirements
Grant of an application filed pursuant to the provisions of Public Law 591

for charter for one round voyage to transport Government contract materials
from Seattle to Alaska and return with commercial cargo was found by the
Board to be required in the public interest Coastwise Line 413 414

Applications for charter of a total of 20 vessels under Public Law 501 were

granted where it was shown by LISTS that on account of the Korean situation

there was urgent need for such vessels to handle Governmentowned and con

trolled cargo operation by MSTS itself was necessary to meet logistic require
ments Pacific coast liner services were being utilized by MSTS at their full
capacity and there were no available priviately owned vessels Actium Shipping

Corp 415 416
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Applications filed pursuant to the provisions of Public Law 591 for charters
were found by the Board to be required in the public interest where the cur
rent and potential programs for the movement of Economic Cooperation Ad
ministration financed and nonECA financed cargo were in excess of the capacity
of available privately owned American and foreign vessels failure to make ad
ditional vessels available promptly would result in further aggravation of the
conditions prevailing and compel the ECA to pay even greater premiums for
vessels and participating countries would be prevented from or delayed in re
ceiving vitally needed cargoes American Export Lines Inc 451 452

In proceedings under Public Law 591 the Board found the required services
to be in the public interest where it was shown by MSTS that clue to the loss
of privatelyowned ships plus several highly classified moves which involve
trade routes in different areas of the world vessels in question were needed
by the MSTS for the support of its military forces worldwide Department
of the Navy Military Sea Transportation Service 507

Application for charter of Governmentowned vessels for use in the trans
pacific trade will be granted where the service involved is required in the public
interest to carry military cargo for MSTS American President Lines Ltd
597 598

Application for extension of charter of warbuilt vessels granted where the
service North Atlantic Mediterranean continues to be in the public interest
not only because of its general importance but also as the result of worldwide
conditions which influence and augment the flow of military and related sup
plies American Export Lines Inc 661

In the light of present world conditions and the defense measures being taken
by the United States Great Britain and Western Europe service from North
Atlantic ports to ports in the United hingdom and continental Europe is re
quired in the public interest Isbrandtsen Co Inc 724

Unavailability of privatelyowned vessels
Privatelyowned vessels were not available for charter on reasonable condi

tions and at reasonable rates American Mail Lines Ltd 409 410 Actium

Shipping Corp 415 416 418 419 421 422 Grace Line Inc 424 427
710 712 Pacific Far East Line Inc 428 434 535 537 Alaska SS Co 435
436 American Export Lines Inc 451 452 455 456 661 763 765
Lykes Bros SS Co Inc 453 454 510 512 668 670 672 674 Amer

icanHawaiian SS Co 476 487 American President Lines Ltd 504 506
518 524 597 598 726 729 Coastwise Line 515 517 545 546 Pacific

Atlantic SS Co 525 526 705 706 South Atlantic SS Line Inc 606
607 Prudential SS Corp 627 630 700 701 Mississippi Shipping Co
Inc 664 666 686 688 690 691 Moore McCormack Lines Inc 680 682
Pope Talbot Inc 697 698 Isbrandtsen Co Inc 724 725

Privatelyowned vessels are not available on reasonable conditions and at rea

sonable rates where such a vessel could have arrived in the Pacific coast but

not on time to meet the schedule for applicants first sailing Not only is the
time factor important but the vessels would have had to move westward in bal

last at an estimated cost of 41000 per vessel This added to charter hire con

stitutes an unreasonable rate for one round voyage Pope Talbot Inc 411
412 Coastwise Line 413 414 American Hawaiian SS Co 446 448

While it was clear that privatelyowned vessels have been available since the

last hearing and that applicant could have chartered them had it so wished the
conditions attendant upon their charter have not been reasonable Such vessels

are still not available on the Pacific coast where applicantsvoyages commence
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and taking such vessels in ballast from the Atlantic coast or the Gulf coast

would cost in excess of 40000 Counsel for the Committee for the Promotion

of Tramp Shipping contends however that the Maritime Administration could
permit redelivery of the two bareboatchartered vessels on the Atlantic coast

and that applicant could then charter privatelyowned vessels in such area
thus eliminating the taking of the latter vessels to the Pacific coast in ballast
Redelivery however of the Governmentowned vessels on the Atlantic coast
would necessitate repatriation of the crew at applicantsexpense pursuant to its
labor contract Although applicant might possibly integrate its operations in
the manner described timing is such an important factor that the Board does
not feel such procedure can be insisted on Pope Talbot Inc 444445

AmericanHawaiian SS Co 446448
The Board will find that no privatelyowned vessels are available in the inter

coastal trade at reasonable rates within the meaning of Public Law 591 where
available Libertytype vessels due to the Korean emergency are absorbed by the
foreign trade and command rates as high as 60000 per month whereas appli
cants due to railroad competition with intercoastal trade are prevented from
increasing pre Korean rates of 40000 to 42000 Pacific Atlantic SS Co 489
495

CHARTERS See also Demurrage For Charter of WarBuilt Vessels under

Public Law 591 81st Congress see Charter of WarBuilt Vessels
A charterer may be a common carrier whether the charter is a bareboat or

demise charter by the terms of which the charterer assumes exclusive possession
command and navigation of a vessel or an affreightment contract under which
such possession command and navigation are retained by the general owners
Transportation Between Pacific Coast Ports of the United States and Hawaii
190197

One who charters a barge and a tug under an affreightment contract and ships
the cargo of a number of shippers from San Francisco to Honolulu is a common
carrier by water not a tramp in interstate commerce and must file a schedule of

rates in accordance with the requirements of section 2 of the Intercoastal Ship
ping Act 1933 Id 198 199

Where a charter gives to the charterer the full Capacity of the ship and the
charterer is the only shipper the carrier is not a common carrier but where
there were various shippers whose order bills of lading made no reference to

the charter their rights were determined by their respective bills of lading and
the ship was therefore a common carrier D L Piazza Co v West Coast Line

Inc 608612
Where there were various shippers whose order bills of lading made no refer

ence to a charter their rights were determined by their respective bills of lading
and the ship was a common carrier within the definition and requirement of sec
tions 1 and 22 of the Shipping Act of 1916 on which the Boards jurisdiction is
based Id 612

Where complainant chartered a vessel agreeing to ship a definite amount of

apples or their equivalent in other fruit and actually delivered a less amount

for shipment the shipowner was authorized to fill the space which complainant
had agreed to take and in fact was required to make reasonable effort to do so to

minimize the damages which complainantsbreach of contract might occasion

Thus the vessel owner was entitled to carry fruit belonging to other persons and
to discharge such shipments at a port along the route The failure of the ship
owner to give complainant exclusive use of the ship created no unjust discrimi
nation or unreasonable prejudice or disadvantge Id 613615
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CLASSIFICATIONS

A tariff rate charge for cargo NOS rather than for dried fruit was prop
erly applied to cocculus which is a fruit of the vine in the language of botany but
is not a fruit in the ordinary sense thus no violation of the Shipping Act of
1916 was involved Himala International v Fern Line 5355

Although the tariff item Grease Animal rather than General Cargo
NOS should have been applied to lanolin which is animal grease no viola
tion of the Shipping Act of 1916 was shown where there was no movement of

lanolin other than that shipped by the complainant and there was no evidence
that the rate actually assessed resulted in undue preference or disadvantage or
unjust discrimination Id 55 56

Lanolin is a generic or descriptive term not a trade name and therefore may
be used as a commodity designation in a tariff Himala International v Greek

Line 187189

COMMON CARRIERS See also Charters Findings in Former Cases For
warders and Forwarding Free Time

Who is common carrier

A person who uses lighters to transport commodities for the general public
on regular routes between ship and shore makes his own contracts of charges
or rates which are separate from control by the ocean carrier and assumes
liability to shippers for loss or damage to cargo is a common carrier under sec
tion 1 of the Shipping Act of 1916 Merely because such carrier furnishes

wharfage clock warehouse or other terminal facilities does not preclude it from
being a common carrier the Intercoastal Shipping Act of 1933 contemplates
such services by common carriers and requires then in filing their schedules to
state separately each terminal or other charge privilege or facility granted or
allowed Rates Between Places in Alaska 79

Where transportation between Seattle and Alaskan ports is accomplished
jointly by an ocean carrier and by a shiptoshore service which does not par
ticipate in the line haul of the ocean carrier each is common law carriage and
the latter is regular and on the high seas within the meaning of section 1
of the Shipping Act of 1916 Id

Carrier which repeatedly refused to take refrigerated cargo for anyone but
thereafter accepted such cargo from one shipper an special terms to the exclu

sion of other shipper who had applied for space was a common carrier subject
to the Shipping Act 1916 with respect to the refrigerated space on its vessel
Waterman v Stockholms Rederiaktiebolag Svea 131 136

Common carriers are such by virtue of their occupation not by virtue of the
responsibilities under which they rest Absence of evidence that a person held
himself out as a common carrier that a sailing schedule was ever published
that cargo was solicited or that there was no advertisement that the cargo of
anyone or everyone would be taken is not decisive on the common carrier issue
That printed terms and Conditions of the common carrier farm of the bill of

lading were crossed out and shipments covered by separate contract does not
negative a holding out as a common carrier Transportation Between Pacific

Coasts Ports of the United States and Hawaii 190 196
A common carrier is one who undertakes for hire to transport goods for such

as choose to employ him One transporting goods from place to place for hire
for such as see fit to employ him whether usually or occasionally whether

as a principal or an incidental occupation is a common carrier Id 197
A charterer may be a common carrier whether the charter is a bareboat or

demise charter by the terms of which the charterer assumes exclusive possession
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command and navigation of a vessel or an affreightment contract under which
such possession command and navigation are retained by the general owners

Id 197
One who charters a barge and a tug under an affreightinent contract and ships

the cargo of a number of shippers from San Francisco to Honolulu is a com
mon carrier by water in interstate commerce and must file with the Maritime
Commission a schedule of rates in accordance with the requirements of section 2

of the Intercoastal Shipping Act 1933 Id 198 199
Where a charter gives to the charterer the full capacity of the ship and the

charterer is the only shipper the carrier is not a common carrier but where

there were various shippers whose order bills of lading made no reference to the

charter their rights were determined by their respective bills of lading and
the ship was therefore a common carrier DL Piazza Co v West Coast

Line Inc 608 612
Where there were various shippers whose order bills of lading made no refer

ence to a charter their rights were determined by their respective bills of
lading and the ship was a common carrier within the definition and require
ment of sections 1 and 22 of the Shipping Act of 1916 on which the Boards
jurisdiction is based Id 612

Carriers contracting for space in railroad cars or on vessels are common
carriers Bernhard U lmann Co Inc v Porto Rican Express Co 771 775

Status as a common carrier does not depend on ownership or control or means

of transportation but rather on the nature of the undertaking with the public
served Id 775

Status as a common carrier depends upon the nature of the service offered to
the public and not upon the partysown declaration Id 776

Express companies offering doortodoor service between points in continental
United States and both Alaska and Hawaii have long been subject to regula

tion under the Shipping Act and the Intercoastal Act as common carriers by

the Board and its predecessor Id 777

A company which undertakes to transport goods doortodoor from New York
to Puerto Rico is a common carrier by water although it has no control over
the shipments made by it while in the custody of the ocean carrier it pays the
regular published tariff it accepts the regular ocean bill of lading and it has
no special contract or arrangement with the ocean carrier Id 777 780

Duties of common carrier

Carriers have obligation to furnish safe and convenient place to receive cargo
from shipper and deliver cargo to consignee If this cannot be done at end

of ships tackle carrier must arrange to move cargo to place of rest but it may
separate its rates to cover the actual transportation and the handling between
tackle and place of rest Furthermore carrier must receive and receipt cargo
deliver it to those entitled to it and handle all necessary papers Terminal

Rate IncreasesPuget Sound Ports 21 23 24

Duty of ocean common carrier in transporting cargo such as borax potash
soda ash and cement in bags or package lots is to pick it up from some place
on the docks where the shipper places it and more it to ships tackle load it
on hoard and carry it to destination Los Angeles Traffic Managers Conference

Inc v Southern California Carloading Tariff Bureau 569 578

COMPENSATORY RATES See also Detriment to Commerce Free Time

Rate Structure

Carloaders evidence concerning labor costs and costs of overhead approved
and found sufficient to determine compensatory rates Status of Carloaders

and Unloaders 268 271
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CONSTRUCTION COST See Subsidies Construction Differential

CONSTRUCTION DIFFERENTIAL SUBSIDIES See Subsidies Construc

tionDifferential

CONSTRUCTION RESERVE FUND

Authority of the Commission to grant extensions of time for the obligation of
deposits in the Construction Reserve Fund is permissive rather than mandatory

and is not retroactive as to deposits withdrawn or deposits as to which the time
for extension has lapsed American Hawaiian SS CoConstruction Reserve

Fund Deposits 389 390

Time within which deposit in applicants Construction Reserve Fund shall

be expended or obligated for construction or acquisition of new vessels as defined
in section 511 of the Merchant Marine Act of 1936 should be extended pursuant

to PL 50 81st Cong where every effort is being made to reduce costs it would
not be prudent for applicant either to plan for the construction of new vessels
under prevailing circumstances or to purchase vessels at prevailing prices if

requested extension were not granted applicant would have no alternative but to

withdraw the deposits in its fund and pay a substantial portion thereof in taxes
and that this would remove this amount from possible future investment in the
American merchant marine in the face of demands from some stockholders to

liquidate the board of directors has taken affirmative action to stay in business
although losing money and applicant states that if it receives extension it is
confident something can be worked out Id 392 393

Time within which deposits in applicantsConstruction Reserve Fund shall be
expended or obligated for construction or acquisition of new vessels as defined
in section 511 of the Merchant Marine Act of 1936 should be extended where

applicant has developed several plans for modern vessels and by conducting
tests has eliminated all but two hull patterns from consideration applicant
states that it hesitates to build vessels because of uncertainties as to what

quantities of what cargoes will be carried and applicant believes that the present
uncertainty will be resolved in 2 years and there will be no delay in construction
simply because the requested extension was granted Id 394 395

CONTRACT RATES See also Agreements under section 15 Damages Dis

crimination Monopoly

Menacho v Ward holding the contract rate system illegal per se is not con
trolling precedent in view of subsequent enactment of Shipping Act and specific
provisions of section 15 removing from application of antitrust statutes all agree
ments approved by Commission as well as all activities of the parties thereunder
Pacific Coast European Conference Agreement Agreement Nos 5200 and 5200
2 11 16

If Congress had intended to prohibit the contract rate system when it passed
the Shipping Act 1916 it would have clone so with the same force as it prohibited
the deferred rebate system The system is not unlawful per se Id 16

Where the trade is highly competitive and of a seasonal nature the contract
rate system is necessary to secure the continuance of the conference the fre

quency dependability and stability of service and the uniformity and stability
of freight rates Id 17

Penalty clause of exclusive patronage contract giving carriers option as to
whether they will assess damages is objectionable since it opens the door to
possible discrimination and removes uniformity of treatment sought to be accom
plished by conference agreement Id 18
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Penalty clause of exclusive patronage contract which in effect prevents a
violating shipper from securing a contract in the future is objectionable Id

18

A violation of an exclusive patronage contract by a shipper may not be penal
ized by a retroactive method of establishing damages which may result in dis
crimination The large volume or frequent shipper would in effect be com

pelled to use conference carriers permanently whereas the small or infrequent
shipper would not be deterred Fixing of damages at the amount of the freight
involved or at a certain number of times thereof would establish a definite
formula by which the penalty could be calculated and would have no retroactive
feature Id 18 19

Exclusive patronage contract rate system of conference is not in violation
of the Shipping Act 1916 Himala International v American Export Lines
Inc 232 233

Exclusive patronage provision of conference contract with shipper giving
carrier an option to terminate the contract and collect damages if the shipper
violates it by shipping via a nonconference vessel is unreasonable Id 234

The exclusive patronage contract dual rate system does not violate section

14Third of the Shipping Act which provides that no carrier shall retaliate

against a shipper or discriminate against him because he has patronized another
carrier for three reasons 1 such an interpretation would be contrary to those
uniformly given since adoption of the Act in 1916 2 such an interpretation
would make impossible any harmonious administration of the Act since any

agreement between carriers found to contain no unjust or unreasonable dis
crimination under sections 15 16 and 17 of the Act might require an opposite
finding under section 14Third and since section 15 expressly refers to agreements
giving special rates which is the effect of the dual rate system and 3 the
language of section 14Third is not to be considered as a standard for judging
all carrier agreements but establishes a prohibition against retaliation and the
dual rate system is not retaliatory against a shipper who voluntarily declines
to give his exclusive patronage to a carrier Isbrandtsen Co v North Atlantic

Continental Freight Conference 235 240 142
The dual rate system is not contrary to section 15 of the Shipping Act since

it permits regularity of service by the carriers regular availability of cargo from
the shippers stability of rates better estimation of the volume of traffic to be

expected better arrangement of sailings and as to both small and large ship
pers encourages operation in forward trading which is so necessary for foreign
commerce Id 245

The enforceability or nonenforceability of exclusive patronage contracts does
not enter into a determination by the Board as to whether agreements by con

ference carriers to use such contracts are to be approved under section 15 of

the Shipping Act as in fact such contracts are observed without resort to court
action Id 245
COST OF SERVICE See also Carloading and Unloading Compensatory

Rates Rate Structure

Although the Board has the power to fix minimum charges so as to reflect

actual costs of car service rendered and so as to prevent undue burdens on

other services performed by the same contractors it has determined not to do
so in this case It has required carloaders themselves to establish rates that

will meet statutory requirements Carloading at Southern California Ports

261 266
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DAMAGES See also Burden of Proof Contract Rates Discrimination

Exclusive patronage contract providing for liquidated damages in case of
violation equal to twice the amount of freight that would have been payable
under the contract in respect to the shipment constituting the violation is rea
sonable since the harm caused is almost impossible to accurately estimate some
member of the conference whose ship has sailed has lost the freight involved
and the conference as a whole has been weakened The fact that the conference

collects the damages instead of an individual carrier does not militate against
reasonableness since there will be damage to an individual though unascertained
member of the conference as well as to the conference as a whole The collec

tion of damages by the conference appears to be a practicable measure to make
the contracts effective for the benefit of the conference members The result

is in substance a pooling of damages analogous to the pooling of earnings or
profits which the Shipping Act of 1916 section 15 expressly authorizes
ISbrandtsen Co v North Atlantic Continental Freight Conference 235 246

Damages must be the proximate result of violations of the statute in ques
tion there is no presumption of damage and the violation in and of itself with
out proof of pecuniary loss resulting from the unlawful act does not afford a
basis for reparation WatermanvStockholms Rederiaktiebolag Svea 248 249

Proof of damages resulting from failure of carrier to provide shippers with
equal opportunity with competitor to secure space to ship fresh fruit from New
York to Rio de Janeiro found wanting to award damages there must be that
degree of certainty and satisfactory conviction in the mind and judgment of
the Board as would be deemed necessary under the wellestablished principles
of law in such cases as a basis for a judgment in court Id 253

DEFERRED REBATES See Brokerage Contract Rates

DELIVERY See Common Carriers Free Time Practices

DEMURRAGE See also Burden of Proof Canal Zone Charters Free Time

Jurisdiction Practices Preference and Prejudice

In the absence of proof Commission cannot assume that demurrage penalties

are sustained with excessive frequency or in unwarranted amounts A record

which does not support a finding that demurrage is unduly burdensome cannot
and sloes not require or authorize a conclusion that existing free time is in

adequate since demurrage is in at least a general way a measure of the

inadequacy of free time Free Time and Demurrage Charges at New York 89
102

The cases which call for a departure from penal scales of demurrage are

those in which communitywide disturbances of which trucking strikes are a
good example render it impossible for consignees as a class to take possession
of their cargoes an individual consignee is liable for demurrage when his dis
ability to remove his cargo results from a strike of his own personnel Id 107

Where carriers and consignees are jointly affected by conditions beyond their
control such as by a truck drivers strike preventing consignees from removing
their shipments neither should be subjected to an avoidable penalty 1nd neither
should be permitted to profit from the others disability Under such circum

stances the penal element of demurrage chargesassessed to induce removal
of propertyis useless and consequently an unjust burden on consignees and
a source of unearned revenue to carriers Id 107

Where consignees are unable to remove cargo through reasons beyond their

control levying of charges for demurrage to the extent they are penal ie in
excess of compensatory constitutes an unjust and unreasonable practice in
connection with the storing and delivery of property but the carrier is entitled



828 INDEX DIGEST

to fair compensation for sheltering and protecting a consigneesproperty during
period of involuntary bailment after expiration of free time Id 107 108

The Interstate Commerce Commission has consistently held in relation to

car demurrage that where a locality is paralyzed by a strike against transport
facilities cars detained at or en route to that facility in consequence of strike

conditions are not subject to demurrage at rates in excess of compensatory
levels Id 108

Demurrage charges at penal levels are not justified by reference to a carriers
need for revenue in circumstances where consignees are unable to take posses

sion of their cargoes for reasons beyond their control Id 108
Where a consignee is prevented from removing his cargo by factors beyond

his control such as but not limited to trucking strikes or weather conditions
which affect an entire port area or a substantial portion thereof carriers shall
after expiration of free time assess demurrage against imports at the rate appli
cable to the first demurrage period for such time as the inability to remove
the cargo shall continue Every departure from the regular demurrage charges
shall be reported to the Commission If first period charges are not com

pensatory the tariffs should be amended Id 109
Demurrage charge established at Balboa in connection with cargo from

Pacific coast ports of the United States was not unreasonable or otherwise un
lawful in view of admitted congestion at Balboa Lack of similar charge on
lumber from the Atlantic coast was not discriminatory since there were no

delays at Cristobal or elsewhere in the Canal Zone similar to those at Balboa
Failure to establish demurrage charge against general cargo was not discrimina
tory since there was no showing of any competitive situation as between classes
of cargo or that a comparatively infinitesimal amount of general cargo was the
occasion of any appreciable amount of delay The measure of the demurrage

did not exceed the costs occasioned by the delay to the ships Fact that the

charge was established to urge consignees to secure speedy discharge of ships
and that the shipper or consignee had little if any control over the discharge
does not render the demurrage unreasonable or otherwise unlawful Olsen v

W S A and Grace Line Inc 143 148 149

Demurrage charges were unjust and unreasonable regulations and practices
with respect to the delivery of property in violation of section 17 of the Ship
ping Act of 1916 where though complainantsduty was to take the goods from
the end of ships tackle demurrage was charged against shipper before dis
charging operations had commenced while the ship was in stream or while
idle because of port regulations or while unloading cargo of other shippers who
might or might not be subject to demurrage charges and charges were assessed

for delays which the shippers and receivers did not cause and had neither the
power nor the duty to prevent Olsen v WSA Grace Line Inc 254 258

Where an oral agreement for the charter of a vessel for carrying commod
ities made no reference to demurrage demurrage as such is not collectible
However the charterer is under an implied obligation to receive cargo at such
time as is reasonable in view of existing facts and circumstances D L Piazza

Co v West Coast Line Inc 608 618

DEPARTMENT OF AGRICULTURE See Discrimination Free Time

DETRIMENT TO COMMERCE See also Absorptions Agreements under Sec
tion 15 Brokerage Pooling Agreements Port Equalization Rate Struc
ture Special Rates

Rate structure for carloading which is noncompensatory and rates which
produce revenue less than the direct cost of service are detrimental to com

z
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merce under section 15 of the Shipping Act 1916 Carloading at Southern Cali
fornia Ports 137 142

Concerted prohibition against the payment of brokerage results in detriment to
the commerce of the United States in that it has had and will have a serious

effect upon the forwarding industry Agreements and Practices Re Brokerage
170 177

DEVICES TO DEFEAT APPLICABLE RATES See also Equalization

Carrier had no obligation to quote charter per diem rates or to charge such
rates rather than unit weight rates for shipment of surplus road building equip
ment from Okinawa and Guam to the Pacific coast in the absence of any in

formation available at the time of agreement and loading calling for a quotation
of the lower per diem rates Substitution of the per diem rates under such
circumstance would violate section 16 of the Shipping Act 1916 which forbids
a shipper to accept and a carrier to grant transportation at less than regularly
established rates Ben Royce Inc v Pacific Transport Lines Inc 183 186

DIFFERENTIALS See also Absorptions

Increased rates due to respondents failure to maintain the percentage dif
ferentials between ports which existed in prior tariffs and resulting in ton
mile rate higher from the port in question than from more distant ports are
not shown to be unduly prejudicial in violation of section 16 of the Shipping

Act of 1916 where the absolute money differential between ports is almost the
same by the new rates as the old rates matter of distance is not controlling
as a factor in rates lessening of percentage differential in rates caused no loss
of business and various considerations other than price govern the port at
which the commodity fish is delivered Increased Rates Alaska SS Co
632 637

DISCRIMINATION See also Absorptions Agreements under Section 15
Brokerage Carloading and Unloading Charters Classifications Contract

Rates Demurrage Forwarders and Forwarding Free Time Jurisdiction

Pooling Agreements Port Equalization Preference and Prejudice Rate

and Commodity Comparisons Special Rates Tariffs Terminal Facilities

Where carloading conference represented on its behalf and on behalf of re

spondent member that a rate for loading woodpulp contained in a tariff on file
with the California Railroad Commission was reasonable as increased by 33
percent which increase was approved by the Maritime Commission the higher
rate assessed by respondent merchandise NOS because the conference tariff
failed to contain a rate for loading woodpulp was unjustly discriminatory and
subjected woodpulp to undue and unreasonable prejudice in violation of sections
16 and 17 and the rate was unreasonable and thus contrary to the express pro
visions of the agreement approved by the Maritime Commission Fibreboard

Products Inc v W R Grace Co 128 130

Complainants were entitled to rely upon booking agents repeated statements
that a vessel would not carry fruit When respondent thereafter decided to

carry fruit complainants should have been given the opportunity to avail them
selves of the same terms guarantee to hold vessel owner harmless for damage
to the fruit that were offered to another exporter who had applied for space
after complainants applied The special contract between respondent and the

party given the space affected the legal relations of those parties only and did
not alter respondentsobligations to shippers in general under the Shipping Act
1916 Respondents failure to accord complainants the opportunity to ship
on the same terms resulted in violation of section 14Fourth and section 16
Waterman v Stockholms Rederiaktiebolag Svea 131 136
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Granting of lower contract rate without obtaining signature of shipper to con
tract would have amounted to an unreasonable discrimination by the carrier
Himala International v American Export Lines Inc 232 234

Option in an exclusive patronage contract whereby carrier can declare the
agreement terminated if the shipper makes shipments in violation thereof makes
it possible for the carrier to discriminate between shippers therefore the con

tract must be modified so as to eliminate the option feature and substitute there
for the specific treatment which will be accorded shippers in all cases of viola
tion Isbrandtsen Co v North Atlantic Continental Freight Conference 235
245

Clause of an exclusive patronage contract which requires all the shippers
cargo originating out of North Atlantic ports to be tendered to carriers at seven

American ports and several Canadian ports is not discriminatory against a
shipper who has cargo located at an intermediate unnamed port or discrimi
natory as between the named and unnamed ports since the shipper is given
a broad selection of ports from which to choose and the carrier cannot be

required to serve ports beyond his choosing Id 246 247
Special treatment accorded to the Department of Agriculture by carriers on

Governmentowned or controlled cargo in granting the lower contract rate

without requiring the signing of an exclusive patronage contract is a reason
able exception in the public interest and is not a discriminatory practice in
violation of the Shipping Act Id 247

Charge of discrimination and prejudice based upon imposition of separate
handling and carloading charges at southern California ports whereas no
separate handling charges were imposed at Atlantic or Gulf ports can apply
only to common carriers operating from both ports to the same foreign desti
nations for only in such cases is the carrier the common source of the alleged
discrimination Los Angeles Traffic Managers Conference Inc v Southern Cali
fornia Carloading Tariff Bureau 569 575

To support a charge of unjust discrimination and unreasonable prejudice
there must be evidence of actual loss of business due to discriminatory rate
situation Proof was not satisfactory that loss or damage or prejudice to
exporters resulted from collection of handling charge at sourthern California
ports Id 576

Determination of whether discrimination exists requires a comparison of like
charges and like services Failure of carrier to charge separately for handling
of cargo on the east coast and Gulf when compared with imposition of a sepa
rate charge on the west coast is not discriminatory for on the east coast and
and Gulf the ocean rate includes handling across the dock whereas on the
west coast the ocean rate excludes handling Id 579

While the total rate to destination from a California port is greater than

the total rate to the same destination from an Atlantic or Gulf port this
difference does not constitute an unreasonable discrimination since there is
no showing that the general conditions of transportation are so similar as

to make any difference in overall rates an unjust discrimination Id 579 580

Charge of discrimination in that rates charged under charter where higher
than the advertised rates of the regular lines in the trade is not sustained

where there was no refrigerated space available at time of shipment on any
of the regular liners and the vessel involved was sent specially in ballast for
complainants cargo so that the services are not comparable In any event

respondents had no responsibility for the lower advertised rate of the regular
liners and legal discrimination cannnot be charged against respondents on
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such showing since they were not the common source of the alleged discrimi
nation or prejudice D L Piazza Co v West Coast Line 608 615

Fact that vessel owner charged only the liner rate on nonrefrigerated cargo
carried for other persons whereas it charged more than the liner rate on
complainantsrefrigerated cargo does not mean that a difference in the refrig
erated cargo rate constituted unjust discrimination The services are not com
parable The vessel involved was primarily a refrigerated vessel with a small
amount of nonrefrigerated space The liner vessels were the reverse and
moreover no liner refrigerated space was available at the time Id 615

Rate on cotton not shown to be unjustly discriminatory in violation of section
17 of the Act where there is no evidence of a competitive shipper who received
from respondent a different rate from that actually charged complainant The

charging of a greater than published rate is not in the absence of a showing
of competition a violation of section 16 or 17 of the Shipping Act United

Nations v Hellenic Lines Limited 781 788
A case of unjust discrimination is not made out where Philadelphia pier

operators allowed 2 days free time for truck cargo and rail cargo entitled
to more free time is solely that shipped away from Philadelphia while truck
operators service only customers in the Philadelphia area and rail cargo to
and from this area is allowed 2 days free time Rail cargo entitled to more

than 2 days free time is not competitive with the local truck cargo Pennsyl
vania Motor Truck Assn v Philadelphia Piers Inc 789 796
DISMISSAL OF COMPLAINTS

Complaint alleging unjust discrimination in booking cargo space was dis
missed as to respondent general agent of the vessel owner since the general
agent did not commit the act of discrimination complained of Waterman v

Stockholms Rederiaktiebolag Svea 131 132
A complaint will be dismissed without prejudice to the filing of another

complaint in the event of resumption of operation of service with any equal
ization practice charged to be in violation of law proceeding will not be held
in abeyance to consider possible future violations of law Beaumont Port

Commission v Seatrain Lines Inc 581 582
Where the gist of a complaint alleging violations of sections 14Fourth 16

First and 17 of the Shipping Act hinges upon an alleged withholding of delivery
of cargo in New York pending the payment of dead freight and detention
charges alleged to be unreasonable the Board will not dismiss the complaint
as failing to state a cause of action merely because many Of the events giving
rise to the action occurred outside the United States or on the ground that
the cause of action is one between shipper and carrier to be determined by the
courts The case does not involve an agreement giving a lien to the carrier
for dead freight or detention charges but on the contrary the carrier intimated
that what was done was a usual practice Therefore the complaint alleges
facts which might amount to unfair treatment of a shipper who was also a con
signee in the matter of adjustment and settlement of claims in violation of
section 14Fourth and to the establishment of an unreasonable practice relating
to the handling receiving storing or delivering of property in violation of
section 17 Hecht Levis Kahn Inc v Isbrandtsen Go Inc 798 799

DUAL COMMON AND CONTRACT CARRIERS See Jurisdiction

DUAL RATE SYSTEM See Contract Rates

DUAL OR MULTIPLE SUBSIDIES

Section 605 c of the Merchant Marine Act of 1936 expressly authorizes the
Maritime Commission to grant dual and multiple subsidies subject only to
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the limitations therein stated Exercise of such power rests in sound discretion
of Commission upon findings of warrantable facts American South African

Line Inc Seas Shipping Co Inc 277 283
The Merchant Marine Act 1936 does not invest subsidy contract with the

legal effect of an exclusive franchise although under section 605 c services
created after the passage of the law cannot be subsidized so long as the existing
service or services are found to be adequate Id 284

Where an exclusive operating differential subsidy if granted to one existing
service would result in the discontinuance of another existing service and in
direct benefit to foreignflag operators to the detriment of the interests of the
American merchant marine such subsidy will be denied and subsidies will be
granted to both of the existing services on a nonexclusive basis Id 287

Maritime Commission in awarding two subsidy contracts for operation in
the same trade route mindful of problems presented by such dual subsidies
limited awards to 6month experimental period directed contractors 1 to
exert efforts to merge or consolidate or make satisfactory arrangements cover
ing sailing dates rates and pooling of homebound cargo so as to eliminate
competition between themselves and further competition against foreign lines
2 to complete plans and specifications for replacements secure bids thereon
and prove willingness to proceed in accordance therewith and provided that
during experimental dual subsidy period each contractor would have right
to apply for reopening of proceeding to introduce evidence in support of or in
opposition to continuance of subsidy to the other company Id 287289
EDWARDS DIFFERDING FORMULA See Freas Formula

ESSENTIAL TRADE ROUTES See also Subsidies

The route from North Atlantic ports to ports in South and East Africa is an
essential trade route of foreign commerce of the United States American South

African Line Inc Seas Shipping Co Inc 277 287
Operations from US Atlantic and Gulf ports to West Africa Trade Route

14 should be separated in view of foreignflag competition and to provide better
service to the Gulf American South African Line Inc Subsidy Route 14 314
319 320

Trade Route 11 should be extended in scope to include service from and to
ports in the Hampton Roads area and South Atlantic Steamshipsapplication
for subsidy should be approved Arnold Bernstein SS Corp Subsidy Routes
7 8 11 351 352

Trade Routes 7 and 8 should be considered as separate essential foreign trade
routes and applications of Arnold Bernstein Black Diamond and US Lines
for subsidy should be denied Id 352

ESTOPPEL

Where carloading conference and a respondent member submitted agreement
for approval and agreement was accompanied by a proposed tariff designed to
increase charges in a tariff on file with California Railroad Commission which
tariff contained a rate per ton for carloading of woodpulp respondent was
estopped from denying that the proposed tariff charges were noncompensatory
The representations made in connection with the tariff coupled with the fact
that as a result of a request by complainant the conference tariff which failed

to contain a rate for woodpulp was revised to reinstate the rate precluded any
consideration that the costs of loading woodpulp were other than represented
Fibreboard Products Inc v W R Grace Co 128 129 130
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EQUALIZATION See also Absorptions Port Equalization Profit to Shippers

Carriers equalization practice is not a regulation or practice connected with
the receiving handling storing or delivering of property within the meaning of
section 17 2 of the Shipping Act of 1916 Though rates include charges for
services at the receiving and at the delivering end of the voyage as is true gen
erally of freight rates of water carriers this incidental element in the rates does
not give the Board full jurisdiction to enforce reasonable rates for carriers in
foreign commerce To rule otherwise would disregard the difference of Boards

authority over such carrier under sections 16 and 17 of the Act from its juris
diction over certain offshore carriers in interstate commerce under section 18
of the Act Beaumont Port Commission v Seatrain Lines Inc 556 561

Equalization rates are regular rates within the meaning of section 16Sec
ond of the Shipping Act of 1916 The term means any rate duly established and

published or determined by a specific method published in the tariff and an
equalization rate therefore is just as regular as a local rate each being ap
plicable to a separate type of traffic and inapplicable to any other type More
over the equalization practice of carrier does not come within the meaning of
other unjust or unfair device or means described in section 16Second of the
Act as that term must be construed as limited to practices of the same general
class of dishonest practices specifically mentioned Id 562 563

EXCLUSIVE PATRONAGE CONTRACTS See Contract Rates

FAIR RETURN See also Freas Formula Rate Structure

To the extent that carriers rates fares and charges yield net income in
excess of a fair rate of return they are and for the future will be unjust and
unreasonable in violation of section 18 of the Shipping Act of 1916 No risks

were indicated by carrier to warrant higher rate of return than 7 percent
Rates Between Places in Alaska 33 39 40
FINDINGS IN FORMER CASES See also Booking Brokerage Canal Zone

Board is unable to agree with reasoning in decision in Alaskan Rates 2
USMC 558 that express company which undertook to transport doortodoor
accepted the ocean carriers usual bill of lading and paid the published ocean
freight rate was not a common carrier Common carrier status depends on
the nature of what the carrier undertakes or holds itself out to undertake to

the general public rather than on the nature of the arrangements which it may
make for the performance of its undertaken duty Bernhard Ulmann Co Inc
v Porto Rican Express Co 771 777 778

As the Board pointed out in Afghan American Trading Co Inc v Isbrandt
sen Co Inc 3 FMB 622 the Supreme Court in US Navigation Co v Cunard
Steamship Co recognized similarity of construction of the Shipping Act and
the Interstate Commerce Act could not apply where there was dissimilarity in
the terms of the statutes United Nations v Hellenic Lines Limited 781 787

The Prince Line case is not authority for the proposition that the charging
of a greater than published rate is in the absence of a showing of competition
a violation of section 16 or 17 of the Shipping Act Nor is there any require

ment in the order in section 19 Investigation 1935 1 USSB 470 requiring the
filing of rates 30 days after their effective date which expands the statutory
definition of what is unlawful Id 787
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FOOD AND DRUG ADMINISTRATION See Free Time

FORWARDERS AND FORWARDING See also Brokerage

Some exporters and shippers maintain their own exporting department and
perform all steps necessary to secure transportation by water and delivery of
the goods in the foreign country These are not forwarders because it is only
when such activities are for and on behalf of the shipper or consignee in

return for a consideration money or otherwise that they constitute forwarding
subject to Commission jurisdiction New York Freight Forwarder Investiga

tion 157 160
The Commission has power to prescribe reasonable regulations to remedy any

unreasonable practices of freight forwarders Forwarders are in a position

to enter into agreements with carriers which may be contrary to the policy
of section 15 of the Shipping Act of 1916 and to induce or commit discrimina
tions forbidden by section 16 They are intimately connected with the receiv

ing handling storing and delivering of property practices as to which must
be just and reasonable under section 17 and they have access to confidential

shipping information the disclosure of which is forbidden by section 20 Id

162

Any person carrying on the business of dispatching shipments by oceangoing
vessels in foreign or domestic commerce and handling the formalities incident
thereto is a forwarder within provisions of the Shipping Act The definition

includes manufacturers exporters export traders manufacturers agents resi
dent buyers and commission merchants if they do not ship in their own name
and if they charge a fee for forwarding services The test is whether a person

is carrying on the business of forwarding so that persons who merely per
form forwarding on their own behalf even though the cost is passed on to the
buyer cannot be regarded as carrying on a forwarding business Moreover

such a shipper needs no protection whereas shippers who rely through choice
or necessity on professional forwarders need a measure of protection Id 163

Practice of forwarders in failing to specify clearly and state separately all
service charges and to segregate them from outofpocket costs for accessorial
services appears to arise out of the highly competitive nature of the business
and affords more leeway in bidding contrary to their allegations that the rea
son is that foreign consignees would be upset and our foreign trade would be
injured Certain service charges can be made to appear nominal while the
profit is concealed in such items as trucking insurance and warehousing This

practice is unjust and unreasonable An appropriately detailed invoice must be
presented before or after shipment itemizing charges and disclosing exactly out
lays for which reimbursement is sought Id 163 164

For regulatory purposes it is immaterial whether forwarders act as agents
of shippers or are independent contractors What they do determines their

status and resultant obligations under law and in either case they are precluded
by the equality provision of section 16 of the Shipping Act from unduly or un
reasonably preferring or discriminating against any person for whom they
perform forwarding service Id 164

Commission finds that there is need for the registration of all forwarders as
a means of controlling abuses in the trade Id 164

In the absence of legislation providing a licensing system similar to that ap
plied to custom brokers the Commission must require all forwarders to
register with it since a program of regulation undertaken without means of
identifying members of the industry would be largely ineffective Id 164
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The term forwarder as used in report means any person employed by ship
pers or consignees to dispatch shipments by ocean stnmships and to take care
of formalities incident thereto Agreements and actices Re Brokerage 170

172
Under Boards practice a forwarder is a dispatcher and is generally not a

common carrier As a dispatcher it is an other person subject to this Act
within the definition of section 1 of the Shipping Act and is subject to regulation
under General Order No 72 In rail transportation dispatchers undertaking to
transport to destination consolidate and ship their customersgoods under stand
and railroad bills of lading paying the published tariff and relinquishing con
trol over shipments during the railroad haul period These have always been

held so far as their customer are concerned to be common carriers Bern

hard Ulmann Co Inc v Porto Rican Express Co 771 776

FREAS FORMULA

Purpose of the Freas study is to determine cost of performing services from
which wharfingers receive their revenue Expenditures were determined sepa

rated and apportioned among the various tariff services after wholly non

wharfinger expenses were eliminated Two primary groupings were adopted a

carrying charges and b operating charges Carrying charges embrace all ex

penses resulting from the maintenance of the bare plant whether it is in opera
tion or not Operating costs which result from operation of the facilities are
divided further between dock operating costs and general and administrative
expenses Terminal Rate Structure California Ports 57 59

Carrying charges include return on investment taxes and rentals on land
structures and facilities insurance on structures and depreciation and main
tenance Id 60

Dock operating charges embrace cost of superintendence clerking direct dock
labor and such miscellaneous items as watchmen claims and cleaning sheds
Id 60

General and administrative costs include all remaining items such as salaries

and expenses of general officers and clerks accounting legal and traffic and
solicitation expense Id 60

Vessel costs are those incurred in providing dockage facilities in rendering
services to vessel embraced in service charge in furnishing facilities rented
to vessel under preferential or temporary assignments in assembling cargo for
account of vessel and in handling lines or furnishing any other labor for the
benefit of the vessel Id 60

Cargo costs are those incurred in providing 1 wharfage the charge for
passing cargo over the wharf or from vessel to vessel at wharf and holding

cargo during free time 2 wharf demurrage the charge for storage or holding
cargo beyond free time 3 car loading and unloading 4 trucking facilities
and 5 accessorial services Id 60 61

Nonwharfinger costs so interwoven with wharfinger expenditures as to make
their initial separation impracticable a eventually deleted Id 61

As a general principle expenditures were assigned to the activities in whose
furtherance they have been incurred Contributions of both labor and facili

ties were measured by the proportionate use made thereof The apportionment

is as follows A Costs allocated to the vessel1 Waterways 2 Fifty per
cent of open wharves and of land on which they are located 3 Aprons 4

One hundred percent of the land supporting aprons without tracks and 50 per
cent with tracks 5 Aisle space within the shed used by the vessel 6 Services
covered by the socalled service charge and 7 Office and other space used by
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vessels clerical forces B Costs allocated to the cargo1 All land not

covered by 1 2 4 and 5 above 2 All trackage and supporting sub

structure 3 Fifty percent of open wharves exclusive of trackage and its sup
porting substructure 4 Aisle space not included in 5 above 5 All cargo
areas within sheds 6 All other trackage roadways etc and 7 Any services
rendered for the benefit of the cargo Id 61 62

Determination of an adequate return on invested capital is based upon a
consideration of a fair value of the property employed for the convenience
of the public b the financial needs of respondents c the returns secured at
the time from other similar enterprises in the general territory involved and
d the relative risk to which the capital is subjected Id 62 63

Fair value consists of present market value of land values assigned to build

ings structures other facilities and equipment depreciated and working capital
Id 63

Rate of return was fixed after considering several factors The industry is

highly competitive Respondentsbusiness may be seriously affected by a shift

of tonnage between water and rail carriers The business fluctuates with

seasonal peaks and valleys and during periods of prosperity and depression
Developed costs for privately operated terminals are generally less than for

those publicly owned therefore the return was determined for the former and

extended to the latter A return of 7 percent for the private operators was
determined to be adequate and fair to the terminals as well as to the carriers

and the shipping public Id 64

Depreciation included in the carrying charges is the amount actually charge
able to operating expenses to reflect a loss in service value of the facilities used
The straightline reserve method was employed Id 65

Maintenance includes the amount actually spent for that purpose regard

less of any reserve Id 65
Rented property was evaluated and included in the rate base as though owned

by the terminals Therefore the rentals paid were disregarded as an operating

cost inasmuch as the rate base and resulting return thereon was increased
Id 65

The term gift property means property acquired without money cost or at
a price well below recognized commercial value Regardless of the source of

such property it is reflected in the rate baseland through inclusion of present

market value and structures through consideration of reproduction cost in the
same manner as allowances for intangibles Inasmuch as there are not great

amounts of depreciable gift property involved it was depreciated in the same
manner as other property Id 66

Comparison of the results of the Freas formula with those of the Edwards
Differding formula shows that as to dockage the former develops 1107 cents
per ton for all respondents and the latter 10 cents for Howard and Encinal
In the case of service charges the former develops direct costs amounting to
48 percent of the cost where as the latter develops 44 percent As to wharfage

the former develops 28 cents at Howard and Encinal and the latter 21 cents
The Freas formula develops carloading rates substantially higher than the
EdwardsDifferding formulathe former range from 5147 cents to 151 the
latter 45 to 47 cents These differences are explained by changes in the costs

and efficiency of labor volume of cargo handled and the fact that witness
Freas included an additional charge representing cost of the portion of the
structure or facility denied to carloading use Id 68
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Commission approves the Freas formula as a proper method of segregating
terminal costs and carrying charges and of apportioning such costs and charges
to various wharfinger services Id 69

FREE TIME See also Demurrage Discrimination Intercoastal Shipping Act
of 1933

Wharfage charge has no reference to free time Free time means that

the cargo once lawfully on the pier may remain on and during the period estab
lished at no extra expense or without the enforcement of any of the rights
reserved by the carrier or the terminal operator to remove the cargo to a

warehouse at the expense of the cargo or to charge demurrage beyond the

free time period Terminal Rate IncreasesPuget Sound Ports 21 24
Section 17 of the Shipping Act of 1916 provides that whenever the Commis

sion finds certain regulations or practices are unjust or unreasonable it may
determine prescribe and order enforced a just and reasonable regulation or
practice This constitutes an unlimited grant to the Commission of the power
to stop effectively all unjust and unreasonable practices in receiving handling
storing or delivering property Minimum free time and demurrage practices
as well as maximum free time regulations over which the Supreme Court
has upheld the jurisdiction of the Commission come within the broad scope
of the Courts decision Free Time and Demurrage Charges at New York

89 93
The determination of whether regulations and practices with respect to free

time and demurrage are just and reasonable is not an exercise of rate making
power Carriers mist impose compensatory demurrage charges after the expira
tion of reasonable free time if current tariff rates of demurrage are not com

pensatory new rates should be published which are Id 93
Discrimination in free time in favor of coffee and cocoa beans would violate

decision in Storage Charges Under Agreements 6205 and 6215 2 USMC48
Id 95

The fact that the necessity for weighing precludes the removal of cargo from
piers within the free time does not mean that freetime periods are unlawful
The weighing is not done for any reason that concerns the carriers but is an
operation connected with a transaction between the importer and customs
Id 96

Carriers cannot be required to accommodate cargo in their piers free of charge
because it may fail to conform to the standard applicable to it The Food

and Drug Administration does not require goods to be left on the piers pending
sampling by it Id 97

Requirements of Department of Agriculture respecting plant quarantine do
not cause goods to remain on piers after the expiration of free time Id 98

If carriers are responsible for the condition of certain goods before they go to
a warehouse and must rebrine goods such as olives the carriers may be war
ranted in considering whether free time periods should not voluntarily be
lengthened but the Commission would not be justified in requiring that more
free time be allowed Id 99

Sampling of coffee and cocoa beans required by the trade before shipment to
plants is not an operation necessary in connection with delivery by the carriers
and thus can provide no valid ground for contention that free time allowed is un
just or unreasonable Id 99

The unavailability of lighters to remove coffee and cocoa beans from piers
which lighters are furnished by others than the water carriers affords no war
rant for holding that the free time which the carriers allow is unjust or un
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reasonable Importers may reasonably be assumed to have or be able to obtain
equipment needed to receive the goods Id 100

Free time allowed for removal of wood pulp from piers is not unjust or unrea
sonable where the delay is caused by the inability of the consumer mills to re
ceive the wood as fast as it could be shipped Id 100

Carriers in determining the duration of free time are not obliged to take
account of delays in the removal of cargo which result from Government pro
cedures and trade practices Id 100 101

Free time is granted by the carriers not as a gratuity but solely as an incident
to their obligation to make delivery This is an obligation which the carrier is
bound to discharge as a part of its transportation service and consignees must be
afforded fair opportunity to accept delivery of cargo without incurring liability
for penalties Free time must be long enough to facilitate this resultbut need
not be longer Id 101

The best index to the adequacy of free time is evidence relative to the
frequency and amount of demurrage assessments Id 101

The burden of proof is upon importers who seek relief from carriers free
time regulations They must show that demurrage penalties are sustained with
excessive frequency or in unwarranted amounts Id 102

The Commission may not order an extension of free time merely because im
porters claim that such extension would reduce or eliminate congestion at
piers Free time is not a gratuity to consignees but is allowed solely to permit
carriers to fulfill their obligation to deliver goods It need not exceed a reason

able time allowed for their removal and a reasonable time is determined with

due regard for the rights of all parties including carriers and importers and
especially for the public interest which requires that congestion of ports be
minimized in the interest of efficient water transportation Id 103

While free time of 5 or 6 days imposes substantial burdens on importers trans
fer of those burdens to carriers by extending free time is not justified where
the record shows that 5 or 6 day deadlines are being met with Considerable suc
cess import traffic is moving across the piers more rapidly than it did under a
10day rule and a greater percentage of cargo is delivered with 6 days at present
than was delivered within 6 days when the free time was 10 days Requiring a

general enlargement of free time would risk disorganization of pier operations
Id 103

Under present conditions at the port of New York 5 days free time is the
shortest that affords consignees reasonable opportunity to take delivery of
imports A tariff which fails to assure consignees a minimum of 5 days free

time and which authorizes public storage at the risk and expense of the cargo
prior to expiration of such free time exclusive of Saturdays Sundays and legal
holidays is an unjust and unreasonable regulation under conditions prevailing
at the port of New York Id 104

A tariff which reserves provisions of bills of lading including those whereby
removal of cargo may be required within a shorter period than 6 days de
prives consignees of the right to insist upon any allowance of free time except
at a carriers election This follows from the fact that bills of lading almost uni
versally provide for transportation only to the end of ships tackle and a pro
vision for ships tackle delivery is obviously one whereby removal of cargo may
be required within a shorter time than 6 days Id 104

Where delivery can seldom if ever be made at the end of ships tackle a

provision in a bill of lading purporting to require the receipt of cargo at ships
tackle is inconsistent with the commonlaw requirement of due and reasonable

i
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notice to the consignee so as to afford him a fair opportunity to remove the goods
Moreover regardless of the actual ability or inability of carriers to deliver at
ships tackle it is the established custom of the port to make delivery to the dock
and such custom supersedes all contrary provisions of bills of lading Id 104

Carriers practice of allowing some cargo to be removed by consignees while
the vessel is discharging and before tariff free time officially begins is proper be
cause it speeds delivery However Commission does not require that free time

be defined in the tariffs to include any part of the period of discharge since such
definition might imply a right in consignees to enter the pier and demand their
cargoes as soon as landed To confer that right would be impracticable because

the carriers in order to operate efficiently must retain the power to exclude
the public except as admittance may conveniently be granted until a vessels
entire cargo has been landed sorted and laid out in accessible position Id 105

Free time cannot be extended to take account of the waiting time of trucks And
lighters as this rule would result in less efficient operation to the detriment of
all concerned Carriers could also prefer favored shippers Id 105

A notice of availability of cargo should not be required in order to start the
running of free time as this requirement would merely postpone the removal of
cargo by as long a time as the notice took to reach the consignee and would
serve no discernible need Consignees are universally apprised of the arrival
of vessels and routinely inform themselves by telephone messenger or reference
to shipping publications as to the availability of their cargoes and the com
mencement and expiration of free time Insisting upon a notice of availability
would subject the carriers to extra work and expense that would be largely
futile and which appears quite unjustifiable Id 106

Free time must be extended by carriers to cover periods of time when cargo
cannot be removed by reason of strikes by employees of carriers Tariff pro
visions which set forth that free time commences when shipments are available
for delivery to consignees or that free time shall be extended for a period equal
to that during which the cargo is unavailable afford adequate protection to
consignees against assessment of demurrage where due to strikes of carrier
personnel or other impediments cargo cannot be tendered for delivery Id

106 107

Where a carrier is for any reason unable or refuses to tender cargo for
delivery free time must be extended for a period equal to the duration of the
carriersdisability or refusal Id 109

Primary responsibility of furnishing reasonable free time to deliver outbound
cargo on the pier and remove inbound cargo from the pier rests on the ocean
carrier as part of its carrier responsibility Pennsylvania Motor Truck Assn v

Philadelphia Piers Inc 789 795
Twoday free time period allowed for the ingress pick up and egress of such

number of trucks as are necessary to pick up or deliver the very substantial
amounts of truck cargo passing over respondents piers is in view of the pier
construction the congestion and other conditions too short a time to be rea

sonable and proper Five days would be proper Id 796

GEOGRAPHICAL ADVANTAGES AND DISADVANTAGES See Port Equal
ization

HANDLING See also Carloading and Unloading Common Carriers Discrim

ination Practices Rate and Commodity Comparisons Tariffs

Handling takes place after freight has been received and before it is delivered
on behalf of the carrier It is a service performed for the ship Tariff defini

tions of handling which are ambiguous as to whether handling charge is applied
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against ship or the freight are unjust and unreasonable regulations relating to
the handling of property in violation of section 17 Terminal Rate Increases

Puget Sound Ports 21 27
Maritime Commission cannot issue order against carriers not parties to

proceeding where shippers intervening in rate proceeding raise question as to
whether they should be charged by carriers for handling cargo when such cargo
was not moved between place of rest on pier and ships tackle as in the case
in continuous movement Carloading at Southern California Ports 137 141
HIGH SEAS

Shiptoshore service from anchorages adjacent to Nome in connection with
the line haul of ocean carrier is regular and on the high seas within the mean
ing of section 1 of the Shipping Act 1916 Rates between Places in Alaska

7 10

Where transportation is accomplished jointly by an ocean carrier and by a
shiptoshore service which does not participate in the line haul of the ocean
carrier each is common law carriage and the latter is regular and on the high
seas within the meaning of section 1 of the Shipping Act of 1916 Id 10

INFORMATION ILLEGALLY DISCLOSED See Forwarders and Forwarding

INSURANCE See also Absorptions

A tariff insurance rule providing that the cargo rates do not include marine
insurance and that no premium for the account of the shipper may be absorbed
by the carrier does not violate the Shipping Act of 1916 when the rule is inter
preted by the carrier as not requiring prior notice to a shipper of a higher
premium on cargo shipped on vessels of a certain age and the shipper may not
be compensated for the extra cost since the rule forbids any absorption of
premiums Himala International v Fern Line 53 56

INTERCOASTAL OPERATIONS SEC 805a

In general

Steamship service between ports of the United States mainland and ports in
the islands of Guam Midway and Wake is not domestic intercoastal or coast
wise service within the meaning of section 805a of the Merchant Marine
Act 1936 This interpretation is limited to Guam Midway and Wake and does
not signify that a similar interpretation is or would be applicable to Hawaii
Puerto Rico or Alaska American President Lines Ltd 450

In adopting the Merchant Marine Act 1936 Congress manifested a special
concern for the protection of coastwise and intercoastal operators who are not
eligible for subsidy against the competition of subsidized lines secs 506
605a 805a The great importance to our merchant marine if its domestic
fleet and the serious difficulties that have attended the reestablishment of
domestic shipping in the period since World War II should prompt us to re
solve all doubts against activities of subsidized companies whose operations
might tend to impede the development of domestic transportation by sea
American President Lines Ltd 457 470

Charter terms

Charters contemplated under certain section 805a applications for the use
of vessels in the intercoastal trade must be approved as to their actual terms
where the United States has a pecuniary interest in the successful operation of
two of the applicants by reason of the fact that they are subsidized operators
Baltimore Mail SS Co 294 297 298
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Competition to domestic operators
Application of carrier for permission to enter the intercoastal trade is ap

proved where the service which applicants proposed operation will afford will

not be competitive with that of existing operators as to refrigerated and pas
senger service loss of cargo is result of existing business conditions and over
tonnaging in trade is temporary there is no substantial volume of new vessel

construction likely and therefore the transfer of applicants vessels may be

the only means of insuring adequate long term service and proposed readjust

ment of indebtedness does not introduce any element of unfair competition
Therefore there will be no unfair competition within the purview of the 1936

Merchant Marine Act to existing carriers or prejudice to the policy and objects
of the Act from the operation of applicants vessels in the intercoastal trade
Baltimore Mail SS Co 272 275 276

An amendment to an order issued under section 805a of the Merchant

Marine Act of 1936 authorizing the use of five vessels in intercoastal trade to

provide for the use of additional vessels owned or chartered is not too broad
where the amendment also restricts the extent of the authorization to not more

than one sailing per week or utilization of any vessel not having a carrying
capacity similar to the five vessels then operating and competitors will know
that no greater or different competition can be offered and that they will have
the protection of section 805a in its requirement of a hearing on any proposal
to use a vessel owned by a subsidized operator or an affiliate of such operator
Baltimore Mail SS Co 294 297

Under section 805a the continued operation by a subsidized line of non
subsidized vessels westbound from the Pacific to the Atlantic in intercoastal
trade will result in unfair competition to an exclusively domestic operator
where the domestic operator during the most recent period of record had an
average of 10 percent unused space and claimed that had it filled such space
its losses would have been eliminated and it was required to sail two extra

ships eastbound to handle a peak cannedgoods movement and one of these pro
ceeded to the Pacific in ballast American President Lines Ltd 457 470

Complaint of intercoastal carriers that section 805a permission for sub
sidized operator to provide reefer service on intercoastal leg of its nonsubsidized
foreign trade route should be denied because the rates are noncompensatory

carries little weight in view of the fact that such rates are fixed by the inter

coastal conference of which all the principal intercoastal operators are mem
bers Intercoastal rates are subject to ICC regulation and the logical remedy
lies in conference action or appropriate ICC proceedings rather than in an at

tempt to destroy the service Id 471
Grandfather Clause

Applicant for resumption of subsidized operations in round theworld service
was in bona fide operation as a common carrier by water in the domestic inter
coastal trade in 1935 and ever since within the meaning of section 805a where

previous reductions in service were caused by a strike over which it had no
control during another reduction caused by the strengthening of applicants
financial position and management by extensive repairs and improvement of
vessels there was at least one vessel in operation on the route and applicant

maintained its various intercoastal staff functions continued to solicit inter

coastal business maintained its membership in the Intercoastal Steamship
Freight Association and remained party to intercoastal rate schedules Amer

ican President Lines Ltd Round TheWorld Subsidy Intercoastal Operations
553 554 555
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Single voyages unopposed applications

Application for permission under section 805 a of the Merchant Marine Act
of 1936 to charter a vessel from a subsidized operator for one round trip from
New York to the Pacific coast was granted where the primary purpose of the
trip was to advertise the transatlantic service of the owner of the vessel the
owner had offices on the Pacific coast for the solicitation of business the cargo
to be carried was only half the amount the regular steamer would carry the
regular steamer would replace the chartered vessel on the transatlantic route
for one voyage without subsidy and there was no serious objection to the ap
plication Baltimore Mail SS Co 294 296

Application for permission under section 805 a of the Merchant Marine Act
of 1936 to operate two intercoastal voyages while returning from abroad on
regular scheduled voyages is granted where shipper requested applicant to
move the shipments because of the urgent and critical need of the commodities
for manufacturing purposes before a certain date all certificated intercoastal

carriers were offered this cargo but none were able to furnish the necessary
space in time those carriers have waived objections to applicant performing
the transportation in question and applicant intends to apply to the Interstate

Commerce Commission for the requisite permit to engage in this transportation
at the rates and subject to conditions stipulated in the current tariff of the In
tercoastal Steamship Freight Association on file with said Commission Lykes
Bros SS Co Inc 349 350

Application under section 805 a of the Merchant Marine Act of 1936 for
permission for parent company of subsidized operator to engage in the coast
wise trade carrying automobiles granted where there has been a growth in
trade in the area involved present operators do not handle a sufficient quantity
to meet the demand traffic which applicant plans to handle will not be diverted

from other carriers but will represent added traffic by water which would other
wise move by other methods of transportation money which applicant can
gross will be an important contribution to the rehabilitation of its intercoastal
service no objection has been raised to the proposed operation all of the

certificated water carriers have instead furnished the Commission their written
waivers and consent and applicant has a certificate from the Interstate Com

merce Commisison permitting operation in both the intercoastal and coastwise
trades including transportation between all the ports in question Pacific

Argentine Brazil Line Ltd 407 408

INTERCOASTAL SHIPPING ACT 1933 See also Charters Common Carriers

Carrier did not file with the Commission schedules showing all of its rates
in violation of section 2 of the Intercoastal Shipping Act of 1933 where it
charged for serfices according to percentages of rates of another carrier and not
in terms of cents or in dollars and cents per cubic foot per 100 pounds or other
unit or basis Rates Between Places in Alaska 33 40

Carrier by allowing a longer period of free time for storage of shipments
than is permitted by the rule in its tariff violates section 2 of the Intercoastai
Shipping Act of 1933 Id 40

By charging rates different from those named in its tariff on file with the

Commission carrier violated section 2 of the Intercoastal Shipping Act of 1933
Id 41

Charter per diem rates established for transportation of certain equipment
from Okinawa to Pacific coast ports of the United States cannot be made to

apply to Guam shipments because they were not published and filed as required
by the Intercoastal Shipping Act 1933 as amended and were less than the rate
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on file with the Maritime Commission A carrier cannot charge other than its
established rate Ken Royce Inc v Pacific Transport Lines Inc 183 186

INTERSTATE COMMERCE ACT See Findings in Former Cases Jurisdiction
INVOICES See Forwarders and Forwarding

JURISDICTION See also Brokerage Charters Equalization Forwarders
and Forwarding Free Time War Shipping Administration

Although Congress did not intend to give the Commission jurisdiction over
those who perform the separate and distinct service of lighterage for or on behalf
of common carriers or in connection with common carriers the Commissions

jurisdiction over common carriers is plenary irrespective of whether accessorial
services such as terminal handling ordinarily rendered by an other person
subject to this act may be performed by the common carrier Thus the de

liberate exclusion of lighterage from the definition of other person in section 1
of the Shipping Act of 1916 does not affect the Commissionsjurisdiction over
a person who is a common carrier even if facilities called lighters are used
Rates Between Places in Alaska 7 9

Though not between ports transportation between ship and shore from an
chorages in Alaska by a common carrier is subject to the purisdiction of the
Commission since Congress in distinguishing between transportation between
States and other States Territories districts and possessions on the one hand
and intraterritorial transportation on the other hand and in providing that
the former must be between ports and the latter beween places intentionally
used an all inclusive term for the latter Id 10

The Commissions jurisdiction in a rule making proceeding instituted pur
suant to provisions of the Shipping Act of 1916 is not affected by failure to
charge a violation of the act in the notice of hearing The proceeding is for

the purpose of making findings and conclusions on the record after considera
tion of the evidence to enable the Commission to prescribe reasonable regulations
and practices for the future Free Time and Demurrage Charges at New York
89 91

The Board at this time does not claim general jurisdiction to inquire into or
pass on regulations and practices in foreign ports relating to or connected with
the receiving handling storing or delivery of property In this case a de

murrage regulation was imposed upon the shipper as a condition to shipment at
an American port and was a part of a tariff under a conference agreement ap

proved pursuant to section 15 of the Shipping Act Thus there are peculiar

characteristics of the demurrage regulation which are the basis of jurisdiction
here Olsen v W S A Grace Line Inc 254 259

On motion to its jurisdiction the Board is limited to the pleadings properly
before it and cannot consider affidavits or statements of additional facts Gov

ernment of the Virgin Islands v Leeward and Windward Islands and Guianas
Conference 759 761

While there is some doubt as to the Boards jurisdiction over contract rates

as such nevertheless where a common carrier operates also as a contract carrier

on the same voyage or in the same traffic the Board can inquire into such
contract rates for the purpose of determining whether they create prejudice or
discriminatory impacts on the common carrier operations

LIABILITY OF CARRIERS See also Bills of Lading Booking Common
Carriers Discrimination

Reduction of a carriers limit of liability for the complete loss or destruction
of a shipment below the figure of 50 is complicated confusing and works out to
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a limit so low when applied to small weight shipments as to be entirely illusory
particularly where it is coupled with the further provision that the maximum

liability may be further reduced in case of partial loss This feature of the

limitation of liability clause in the carriers contract is unreasonable in viola
tion of section 18 of the Shipping Act 1916 Bernhard Ulmann Co Inc v
Porto Rican Express Co 771 779

The rules of common carrier liability and those relating to the burden of
proof in suits against common carriers require the redrafting of provisions of a
common carrier contract which provides no liability for loss damage or detention

of property from any cause whatever unless proven to have occurred from the
fraud or gross negligence of the carrier or its servants Id 780

LIGHTERAGE See Common Carriers Free Time Jurisdiction

LIQUIDATED DAMAGES See Damages
LOADING AND UNLOADING See Carloading and Unloading

MERCHANT MARINE ACT 1936 See Subsidies

MERCHANT SHIP SALES ACT OF 1946 See Charter of WarBuilt Vessels

Subsidies Construction Differential

MISQUOTATION OF RATES

Misquotations or misrepresentations as to the correct tariff rate by the carriers
agent upon which the shipper acts do not establish a contractural basis between

the shipper and the carrier otherwise some shippers would enjoy rates not open
to all Ben Royce Inc v Pacific Transport Lines Inc 183 186

MONOPOLY See also Agreements under Section 15 Contract Rates Pooling

Agreements

Contention that a construction of section 14Third of the Shipping Act of 1916
which approves the dual rate system violates several sections of the Constitu

tion and the 5th Amendment in that it is equivalent to granting to conferences
the power to exclude independents from the trade and that such power to ex

clude is equivalent to a power to grant certificates of convenience and necessity
such as Congress sometimes gives to regulatory bodies but has not given to the
Board with respect to foreign trade is far fetched as there is no evidence that

the system has in the past or will in the future effectively cause the exclusion of
an independent carrier from any trade route on which he wishes to operate and
in fact independents may join the conference at any time Isbrandtsen Co v

North Atlantic Continental Freight Conference 235 243 244

MULTIPLE SUBSIDIES See Dual or Multiple Subsidies

NON COMPENSATORY RATES See also Rate Structure

Even though Matsonsfinancial position was such as to enable it to stand sub
stantial losses the law does not compel it to operate under such conditions
Matsons financial standing is of no evidentiary value in determining the lawful
level of the rates Matson Navigation CoRate Structure 82 85

ONCARRIAGE

Provisions of dual rate contract requiring tender of American shipments to
conference lines regardless of whether the cargo is to be transported on a
through vessel or subject to transshipment is valid since both types of carriers
must be deemed to serve the ultimate destination whether directly or through
anoncarrier Himala International v American Export Lines Inc 232 233

OPERATINGDIFFERENTIAL SUBSIDIES See Subsidies OperatingDiffer
ential
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POOLING AGREEMENTS See also Damages
Pooling agreements are not shown to be unjustly discriminatory or unfair or

to subject complainants to undue or unreasonable prejudice or disadvantage

or to operate to the detriment of the commerce of the United States or to be in

violation of the Shipping Act of 1916 as amended where the agreements were
not entered into for the purpose of eliminating carriers from the trade but were
motivated by a foreign countrys import regulations and they did not result in

reducing the participation of complainants in the trade West Coast Line Inc
v Grace Line Inc 586 594

A finding by the Board that operations of pooling agreements do not today
result in unfair discrimination does not close the door to a reexamination of

the same pooling agreements at a future date if changed conditions bring about
changed results Section 15 of the Shipping Act of 1916 expressly provides that
the Board may disapprove cancel or modify any agreement whether or

not previously approved by it that it finds unjustly discriminatory or unfair
Id 595

Agreement to pool earnings by two or more carriers in a particular trade is
not per se unlawfully discriminatory or a violation of the Shipping Act 1916
Nor does refusal Eby the members of a pool to admit an additional applicant nec
essarily render the continued operation of the pool unjustly discriminatory or a
violation of the Act The division of earnings losses or traffic by members of
a pool contemplates close relations and exchanges of confidential information
between them which may well be voluntarily assumed by competitors but which
should hardly be imposed upon them from the outside Id 596

PORT EQUALIZATION

Port equalization rules containing a prohibition of equalization with respect
to certain traffic are not unjustly discriminatory or unfair as between carriers
or ports or detrimental to the commerce of the United States in violation of sec

tion 15 of the Shipping Act 1916 where 1 a possible resultant diversion of
traffic from Texas and Louisiana ports to New Orleans might cause the discon
tinuance or serious curtailment of existing service at the former ports 2
large local and Federal expenditures had been made for the development of har
bors and facilities 3 rail rates had been prescribed by the Interstate Com
merce Commission which rates would be disrupted by equalization and 4
there were no complaints as to the adequacy of service provided at the ports
involved Seatrain Lines Inc v Gulf and South Atlantic Havana Steamship
Conference 122 125

Where by equalization practices of a carrier traffic is drawn away from cer
tain ports and the area around them to which they are entitled by reason of
their geographical location there is undue prejudice under section 16First of
the Shipping Act of 1916 It does not matter that the equalizing carrier does
not serve both the preferred and the prejudiced ports as the prejudice is created
by its action in drawing away of traffic inherently and geographically belonging
to the latter ports Moreover under section 16First the drawing away of
traffic does not have to be due to the equalization plan directly the diversion

can be due indirectly to the method of proportional rates and absorption prac
tices Since the carrier can correct the unjust discrimination without reference
to the conduct of any other person a complaint by the prejudiced ports states a
cause of action Id 564566

Record is inadequate to make determinations on issues under sections 16First

and 17 1 of the Shipping Act of 1916 as to lawfulness of port equalization
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rules where a detailed analysis of shipment of other commodities besides that
in question is lacking and there is no statement of comparative figures from
complainant ports broken down into relevant periods for comparative analysis
Record therefore should be remanded to the examiner for further hearing and
report on issues under sections 16First and 17 1 of the Act Id 567 568

PORTS See Agreements under Section 15 Differentials Discrimination Port

Equalization

PRACTICES See also Demurrage Dismissal of Complaints Forwarders and

Forwarding Free Time Rate and Commodity 1Comparisons Terminal

Facilities

Practice of ocean carrier to divide its total charges against shippers so as to
specify separately the charge for handling from railroad cars at point of rest
to ships tackle and the charge for ocean carriage from ships tackle at loading
port to destination is not unreasonable or in violation of the second paragraph
of section 17 Los Angeles Traffic Managers Conference Inc v Southern

California Carloading Tariff Bureau 569 573
Practice of making separate charges for handling of cargo in continuous move

ment and for carloading is not improper or Unreasonable or a violation of sections

15 or 17 of the Shipping Act of 1916 as cargo handling in connection with
indirect or continuous service is a separate and distinct service from the

loading or unloading of cars Id 572 573
Acceptance by carrier of the agreed freight rate without furnishing the exclu

sive use of the ship was not an unreasonable practice under section 17 of the

Shipping Act of 1916 as the taking of shipments of outsiders was justified
by shippers failure to ship the maximum of goods it had agreed to ship
Further the carriers action was not a practice connected with the handling
storing or delivering of property within the statutory language of section 17
D L PiazzaCo v West Coast Line Inc 608 016

Where the gist of a complaint alleging violations of sections 14Fourth 16
First and 17 of the Shipping AGt hinges upon an alleged withholding of delivery
of cargo in New York pending the payment of dead freight and detention charges
alleged to be unreasonable the Board will not dismiss the complaint as failing
to state a cause of action merely because many of the events giving rise to the
action occurred outside the United States or on the ground that the cause of
action is one between shipper and carrier to be determined by the courts The

case does not involve an agreement giving a lien to the carrier for dead freight
or detention charges but on the contrary the carrier intimated that what was
done was a usual practice Therefore the complaint alleges facts which might
amount to unfair treatment of a shipper who was also a consignee in the matter
of adjustment and settlement of claims in violations of section 14Fourth and
to the establishment of an unreasonable practice relating to the handling
receiving storing or delivering of property in violation of section 17 Hecht

Levis Kahn Inc v Isbrandtsen Co Inc 798 799

PREFERENCE AND PREJUDICE See also Agreements under Section 15
Charters Classifications Differentials Discrimination Free Time Juris

diction Pooling Agreements Port Equalization Rate and Commodity

Comparisons Tariffs
Tariff rates specifically applicable to lanolin and cocculus and of the level of

rates applied to general cargo NOS do not violate sections 16 or 17 of the
Shipping Act of 1916 or a conference agreement where there is no persuasive
evidence that the products are entitled to a lower rate no showing of undue
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prejudice or disadvantage or unjust discrimination and in fact no substantial
movement of the items Himala International v Greek Line 187 189

Demurrage charges did not create undue and unreasonable prejudice and
unjust discrimination in violation of sections 16 and 17 of the Shipping Act of
1916 The fact that similar charges were not made against the commodity in
question from other ports to the same destination is not evidence of unlawful

discrimination where there was no testimony that similar delays occurred in
the latter trade or that complainant was injured as a result of competition
encountered on shipments in the latter trade The contention that demurrage
was not charged against general cargo and that a discrimination resulted there
from is not supported by the evidence There is no showing of any competitive
situation as between the classes of cargo Olsen v WSA Grace Line Inc
254 258

Charging of lower rates for continuous car service than for indirect car

service violates section 16 of the Shipping Act of 1916 as the result is the same
for either method the terminal operator and not the carloader or shipper
decides which method shall be used changing conditions determine which method
shall be used therefore making it impossible for a terminal operator to arrange
long in advance for any particular kind of car service and the situation opens
the door to the possibility of carriers arranging for preferred shippers the
servicing of their cargo at the lower rate Carloading at Southern California
Ports 261 264 265

Since it is stipulated that no other shipper paid lower rates than charged
complainant for sugar from New York to Karachi Pakistan there is no showing
of undue prejudice in violation of section 16 or of unjust discrimination in
violation of section 17 AfghanAmerican Trading Co Inc v Isbrandtsen Co
Inc 622 623

PROFIT TO SHIPPERS

Facts that the frozenfish business has proved unprofitable since 1947 and one
of the complainants has recently been losing money and that there has been

a tremendous influx of foreign frozen fish into the United States in competition
with the Alaskan product are not proof of unreasonableness of newly increased
rates The law does not contemplate the equalization of natural advantages and
disadvantages through adjustment of freight rates Increased RatesAlaska

S Co 632 638

PROPORTIONAL RATES See Port Equalization

PUBLIC LAW 591 81ST CONGRESS See Charter of WarBuilt Vessels

RATE AND COMMODITY COMPARISONS

Attempts to compare the rates in the Alaskan trade with rates to Hawaii and

Puerto Rico have no significance by reason of lack of similarity in the trades
Alaskan Rate Investigation No 3 43 45

Each carrier in Alaskan trade must scrutinize continually and with great care
the operation of its passenger vessels to be sure that it does not result in such

loss as will seriously affect the level of its freight rates Id 47
Tariff rates on fishery products southbound from Alaska and on some fishing

supplies northbound from Puget Sound which are lower than other rates are nat
unduly discriminatory or preferential and do not result in the fishery traffic bear

ing less than its fair share of the transportation burden where the volume of can

nery traffic is greatly in excess of the town freight southbound cannery cargo is
cheaper to handle much of the handling at the canneries is done by cannery
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personnel and the vessels get full loads and thereby make quicker and more di
rect voyages without calling at way ports Id 49

Carriers rates fares charges regulations and practices have not been shown
to be unlawful after examination of the following general characteristics of the
trade lack of similarity with other trades traffic pattern passenger traffic
operating costs operating results differences in raters competition allocation

of costs relation of freight rates to cost of living joint rates and consolidation
of carriers to decrease expenses However record is held open for submission of
additional evidence reflecting operations Id 4652

Collection of separate handling charges for transportation of freight from
southern California terminals to world ports by common carriers transporting
like cargoes from Atlantic and Gulf ports without separate handling charges to
the same destinations is not a practice unduly prejudicial to southern California
shippers is not unduly preferential to Atlantic or Gulf shippers and does not
constitute unjust discrimination in violation of sections 15 and 17 of the Shipping
Act 1916 Los Angeles Traffic Managers Conference Inc v Southern California
Carloading Tariff Bureau 569 580
RATES See also Agreements under Section 15 Compensatory Rates Con

tract Rates Cost of Service Detriment to Commerce Discrimination Fair
Return Freas Formula Misquotation of Rates NonCompensatory Rates
Preference and Prejudice Rate and Commodity Comparisons Rate Struc

ture Special Rates Tariffs Volume Weight or Measurement

Where carriers contract rate is not sufficient to cover costs and as a result
an undue burden is cast upon traffic not embraced within the contract in ques
tion the rate is unjust and unreasonably low in violation of section 18 of the
Shipping Act of 1916 Rates Between Places in Alaska 33 41

Tariff rates for the transportation of commodities to and from points in Alaska
are not shown to be unlawful where net income was less than a fair return de

ficiency of net income does not warrant conclusion that each and every rate in
force is below a reasonable maximum Suspended increased rates on certain
items are not justified in the absence of evidence showing whether present rates
are lower than maximum reasonable rates Increased Rates Ships Anchorage to

ShoreNome Alaska 229 230 231
Where carrier charged a northbound rate on refrigerated cargo of salmon for a

southbound shipment in accordance with its published tariff and this rate varied
so greatly from other southbound rates for refrigerated transportation of fish
from nearby points as to be clearly unreasonable the carrier charged an un
lawful rate in violation of section 18 of the Shipping Act of 1916 Oxenberg

Bros Inc v United States WSA583 584
Where a carriers old rate provided for a change without notice and the

Boards rules permitted the filing of a changed rate within 30 days thereafter
carriers charge of a changed rate agreed to at the time by the shipper was not
contrary to law or regulation The Boards regulation with respect to carriers
in foreign commerce is different from provisions of law affecting rail carriers
and coastwise and intercoastal water carriers which require filing of rates be

fore they become effective Afghan American Trading Co Inc v Isbrandtsen
Co Inc 622 624

Charge that new rates are unreasonable because they single out frozen fish
was rejected where it was shown that rates on frozen fish were increased only
slightly when several years previously respondentsother rates were generally
increased Increased RatesAlaska SS Co 632 638
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RATE STRUCTURE See also Detriment to Commerce Freas Formula Non

Compensatory Rates
Reasonable rate increases are not to denied for the simple reason that mer

chants use such increases as an excuse to inflate their prices Matson Navigation

CoRate Structure 82 85
In revenue case increased rates proposed by the rate making line are not

unlawful where recent past operations have been conducted at a loss though

such loss provides no reliable basis upon which to predicate a reasonable and
stable rate structure for the future because recent operations were conducted
with old ships and under unusual traffic and shipping conditions and where im
mediate future operations will yield only a modest rate of return The rate

structure in the Hawaiian trade must be judged by the development from the
old to the new operation with development costs spread out over the future and
by the fact that the ratemaking line has accumulated large reserves after enjoy
ing a long and successful operation so that during the present transition stage
the highest permissible return on investment is not warranted Id 87

Present rate structure was noncompensatory as a whole and those rates which
produce revenue less than the direct cost of service as revealed by cost studies
of record are detrimental to commerce within the meaning of section 15 Status

of Carloaders and Unloaders 116 121
REASONABLENESS See Brokerage Contract Rates Damages Demurrage

Discrimination Fair Return Forwarders and Forwarding Free Time
Handling Liability of Carriers Practices Profit to Shippers Rates

Tariffs

REBATES See Brokerage Contract Rates
RECEIPTS See Bills of Lading
REPARATION See also Charters Damages

Where carloader charged merchandise NOS rate for loading woodpulp
rather than rate represented to Commission as reasonable complainant was
entitled to reparation in the amount of the difference with interest Fibreboard

Products Inc v W R Grace Co 128 130

Complainants were injured by their inability to secure refrigerated space
on vessel As they failed to establish extent of injury the matter will be
assigned for further hearing unless the parties within 30 days prepare certify
and file with the Commission a reparation statement in accordance with the
CommissionersRules Waterman v Stockholms Rederiaktiebolag Svea 131
136

Complainant has been reimbursed by his customers for the full amount of the
freight charges with respect to which he complains This fact alone however
would not be considered as a basis for refusing reparation if complainant were
otherwise entitled to it since complainant would be under obligation to hold
the amount of any recovery for the benefit of the party justly entitled thereto
Complainant is not entitled to reparation He paid the noncontract published
rate and because he had not signed the conference contract he was not entitled
to the contract rate Himala International v American Export Lines Inc 232
234

As between vessel owner and charterer the agreement of carriage is not modi
fied by the bill of lading A complaint filed on May 5 1948 is within the 2year
statutory period under section 22 of the Shipping Act where statutory violations

are claimed to have arisen from payment of freight and demurrage on May 21
1946 and May 24 1946 D L Piazza Co v West Coast Line Inc 608 612
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Where no undue prejudice or unjust discrimination is shown and where there
is no showing that the failure to file new rate caused the shipper to change
its position a shipper who agreed to a new rate is not entitled to a refund be

cause the carrier through oversight or error failed to post the new rate within
the 30day period required by the Boards rules Afghan American Trading

Co Inc v Isbrandtsen Co Inc 622 624 625
REGULAR ROUTES

The phrase on regular routes found in section 1 of the Shipping Act 1916
was intended to exclude from the coverage of the term common carrier by
water in interstate commerce only tramp operations Transportation Be

tween Pacific Coast Ports of the United States and Hawaii 190 198 200
RETALIATION See also Contract Rates

Establishment by a conference of tariff rates specifically applicable to lanolin
and cocculus and of the level of rates applied to general cargo NOS which

rates were so established during pendency of a Shipping Act violation proceed

ing involving the two products and which were the same as the rates charged
prior thereto under the classification general cargo NOS provides no basis
for assertions by the complainant shipper in the present and prior proceedings
that the purpose of the conference was to catch his shipments by surprise thus
subjecting him to serious loss if he should make shipments of the products dur
ing the pendency of the prior proceeding and to retaliate against him because
he had filed a complaint Himala International v Greek Line 187 188

Section 143 was a codification of the common law on illegality of retaliation
as appearing in the case of Menacho v Ward 27 Fed 529 The distinction be

tween retaliation and the dual rate system was recognized in Lough v Outer
bridge 143 NY 271 decided well before the 1916 Act Isbrandtsen Co v North

Atlantic Continental Freight Conference 235 243

SALE OF VESSELS See Subsidies Construction Differential

SERVICE CHARGE See Carloading and Unloading Forwarders and For
warding Tariffs Terminal Facilities

SHIPPING ACT 1916 See also Absorptions Common Carriers Jurisdiction

Statutory Interpretation

Congress in enacting the Shipping Act of 1916 intended to regulate small op
erators as well as scheduled liner service of larger steamship lines operating

regularly between two ports Transportation Between Pacific Coast Ports of
the United States and Hawaii 190 199

SOLICITATION See Agreements under Section 15 Common Carriers

SPECIAL RATES See also Contract Rates Discrimination

Agreements insofar as they authorize special rates to oil companies on sup
plies and equipment to Netherlands West Indies and Venezuela do not result
in unjust discrimination or unfairness as between shippers or exporters No

other shipper has asked for a similar contract and been refused and shippers
similarly circumstanced irrespective of whether they are oil companies would
be accorded the same rights and privileges Agreement No 6870Practices
with Respect to Rates Granted Oil Companies 227 App iii

Granting of special rates to oil companies on supplies and equipment for their
own use in Netherlands West Indies and Venezuela is not detrimental to the
commerce of the United States To show detriment there must be at least a

plausible possibility that the action complained of will affect commerce adversely
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Here the special rates enable American exporters to compete in foreign markets
a most desirable end Furthermore the traffic might be lost to tramps or foreign
flag vessels Id App iv

Section 144 of the Act forbids unfair or unjust discrimination based on
volume of freight offered While carriers contracts with oil companies to trans
port supplies and equipment for the companies own use in South America at
special rates are based on volume for 25 percent of respondents entire south
bound traffic in the trade is a substantial figure the contracts are not unfair
or unjustly discriminatory in view of the circumstances The commodities are

such as to remove them from the realm of ordinary commercial competition
and no shipper or consignee has been shown to be hurt by the contracts Sec

tion 16 1 is basically the same as 144 with respect to this matter and neither
section has been violated Id App iv

STATUTORY INTERPRETATION

The Intercoastal Shipping Act of 1933 contemplates services by common
carriers such as wharfage dock warehouse or other terminal facilities and
requires the carriers in filing their schedules to state separately each termi
nal or other charge privilege or facility granted or allowed Rates Between

Places in Alaska 7 9

In defining a common carrier by water in interstate commerce Congress
made a distinction between transportation between states and other states
territories districts and possessions on the one hand and intraterritorial
transportation on the other hand As to the former the transportation must
be between ports whereas in the latter it is between places This distinc

tion must be given its full meaning Congress was aware of the lack of ports
and of the different kind of transportation to be encountered in the territories
and possessions and intentionally used a term which would be all inclusive

It was realized that there would be transshipment at places with destinations
at ports or other places Rates Between Places in Alaska 7 10

Commission is without jurisdiction to order carriers in the export trade to
incorporate their freight and other charges in their bills of lading Such au

thority would have to be derived from an interpretation that receiving of
property covers bills of lading under section 17 of the Shipping Act of 1916
However section 18 relating to domestic commerce makes a clear distinction
between the processes of transportation and those applicable to activities which
precede and follow the actual transportation no other law relating to trans
portation and issuance of bills of lading makes it mandatory that freight and
other charges connected with transportation be placed on bills of lading the

courts have held that freight charges when placed on a bill of lading are not
a part of the receipt of goods but a part of the contract of transportation and

it has been held that the ICC had no power to draw carriers bills of lading
notwithstanding that the Interstate Commerce Act contained a provision giving
the Commission authority similar to that conferred by section 18 on the Mari
time Commission Bills of LadingIncorporation of Freight Charges 111 113
114

The Canal Zone is not a possession of the United States within the meaning
of the definition of common carrier by water in interstate commerce in section

1 of the Shipping Act of 1916 To hold otherwise would seem counter to pre

vious court holdings and create administrative confusion in view of the long

continued practices of the Board in treating commerce between the United States
and the Canal Zone as foreign commerce Olsen v WSA Grace Line Inc
254 259
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Steamship service between ports of the United States mainland and ports
in the islands of Guam Midway and Wake is not domestic intercoastal or

coastwise service within the meaning of section 805a of the Merchant

Marine Act 1936 This interpretation is limited to Guam Midway and Wake
and does not signify that a similar interpretation is or would be applicable to
Hawaii Puerto Rico or Alaska American President Lines Ltd 450

The Supreme Court in US Navigation Co v Cunard SS Co 284 US 474
recognized that similarity of construction could not apply where there was
dissimilarity in the terms of the Shipping Act 1916 and the Interstate Com
merce Act AfghanAmerican Trading Co Inc v Isbrandtsen Co Inc 622
625

STORAGE

If truck cargo is delivered on respondents piers for vessel shipment in com

pliance with instructions from water carriers and the vessel does not arrive

at the pier to start loading within the allotted free time any storage charges

which pier operators may impose in such cases should be for the account of

the vessel owner and not for the account of the truckcargo owner Pennsyl

vania Motor Truck Assn v Philadelphia Piers Inc 789 796

STRIKES See Demurrage

SUBSIDIES CONSTRUCTION DIFFERENTIAL

The Maritime Commission having agreed to enter into reconstruction subsidy
contracts certain aspects of which would be governed by specific statutes 1936
Merchant Marine Act and 1946 Merchant Ship Sales Act was without authority

to insist that the formal contracts resulting from the agreement contain clauses

not covered in such specific statutes American President Lines Ltd 675 678

Where the Maritime Commission agreed with an applicant for a reconstruc

tion subsidy on vessels sold to the applicant under the Merchant Ship Sales
Act of 1946 that section 802 of the 1936 Act would be applied through a clause

in the final subsidy contracts with such revision of the standard provisions
as may be necessary for consistency with the pertinent provisions of the 1946
Act the Commission could not use the words depreciated acquisition cost in
the contracts rather than depreciated construction cost the term in section

802 in connection with valuation of the vessels for requisition by the Govern
ment The Ship Sales Act of 1946 includes no provision regarding the price
for which vessels purchased under the Act may be reacquired by the Govern
ment although early drafts of the Act included such a provision Thus no

change from the terms of section 802 would be required to make the contracts
consistent with the 1946 Act and the applicant could not reasonably be

expected to have gathered from the agreement that any such change was con
templated by the Commission Id 679

SUBSIDIES OPERATING DIFFERENTIAL See also Charter of WarBuilt

Vessels Construction Reserve Fund Dual or Multiple Subsidies Essential

Trade Routes Intercoastal Operations Sec 805a

In general

Legislative history of section 605c of 1936 Act American South African

Line Inc Seas Shipping Co Inc 277 App
Subsidy contract will be awarded where the freight services involved are

essential within the meaning of section 211 of the Merchant Marine Act of
1936 there is no established Americanflag operator in the freight service under
the provisions of section 605c of the Act applicant possesses the ability and
experience financial resources and other qualifications necessary to conduct

N4
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the proposed operation so as to meet competitive conditions and promote foreign
commerce and the granting of the aid as applied for under Title VI of the
Act is necessary to place the proposed operation on a parity with foreign com
petitors and will carry out the purposes and policies of the Act Oceanic SS

CoTrade Route 27 309 313
Cargo moving between the Gulf and West Africa will support only one appli

cant for subsidy aid likewise cargo moving between US Atlantic ports and

West Africa should support only one applicant American South African Line
Inc Subsidy Route 14 314 320

While a subsidy applicant is not entitled to preference as such by reason of
its proposed plan to meet special needs of the services which it seeks to enter
as opposed to applicants which propose only what the Commission has suggested
for the services the Commission will consider the scope of the proposed plan
in selecting an operator where there are several applicants Id 322

The type of operation with feeder service for West African ports proposed by
American South African is superior to that propsed by other applicants and
should receive financial aid in the operation of the US AtlanticWest Africa
service Id 323

Mississippi Shipping Company is the only applicant who prefers to confine its
operation to a service from US Gulf ports only It has the support financial
and otherwise of the domestic communities primarily interested which gives
it a preference under the 1936 Act It should receive financial aid in the opera
tion of the US GulfWest Africa service Id 323

Based on Commission report with respect to the need for USflag service
on trade routes the Commission granted subsicly aid to applicant otherwise
qualified under Title VI of the Merchant Marine Act of 1936 but limited its
service to the scope of the trade route involved United States Lines Co
325 330

An application for operating differential subsidy will be granted subject to
eligibility under section 601 of the Merchant Marine Act of 1936 where the
applicant has met the requirements of section 605c is supported by local
interests within the meaning of section 809 the presently subsidized carrier
was unable to handle cargo offerings on the trade route involved the frequency
and regularity of the subsidized carriers service failed to meet the needs of

many shippers the subsidized carriers services were subject to delays in sailing
schedules of serious consequences to shippers the subsidized carrier provided
no service to certain Pacific coast ports and trade on the route is increasing
rapidly Pacific Argentine Brazil Line Inc 357 359361

Absence of USflag operation on route

No American flag operator is now operating on Trade Route 14 Now is the

time to extend aid in view of the advantages accruing to the Government and
to the operator in the development of this service through the operation of
the recapture and trust fund provisions of the 1936 Act Therefore in further

ance of the longrange program enunciated in the Act the Commission finds
that subsidy contracts should be awarded to USflag operators in the develop
ment and operation of the Route on a permanent basis American South

African Line Inc Subsidy Route 14 314 321

Accomplishment of the purposes and policy of the Act Section 605c

The addition of a new service on a trade route pursuant to section 605c of
the Merchant Marine Act of 1936 will aid in the accomplishment of the pur
poses and policy of the Act where the Commission has previously determined

i

0



854 INDEX DIGEST

that the service should be maintained as an essential part of American Mer
chant Marine operations there are no combination vessels presently in operation
and the existing service is inadequate with respect to passenger service even

though the particular vessels proposed for use may not be suitable to meet

the passenger requirements of the route since that question is not relevant

under section 605c Arnold Bernstein Line Inc 362 364

Adequacy of service
Service of American South African Line Inc on route from North Atlantic

ports to ports in South and East Africa is not adequate within the purview
of section 605c and that line alone cannot provide adequate service Ameri

can South African Line Inc Seas Shipping Co Inc 277 287
Under the provisions of section 605c of the Merchant Marine Act of 1936

Commission is precluded from granting financial aid to a carrier where there
is no evidence that the service of a carrier already operating in the trade is

inadequate Bloomfield SS Co 299 305

Carriers statement in its brief that it is ready willing and able to serve

ports in the Straits Settlement and Netherlands East Indies is not an important
factor in evaluating the adequacy of existing service United States Lines Co

325 337

Application of carrier for financial aid under Title VI of the Merchant Marine
Act of 1936 must be denied where present operator provides adequate service

to meet the requirements of section 605c of the Act since it makes more sail
ings on the route than recommended in the CommissionsReport Id 342

Existing service is adequate under section 605c of the Merchant Marine
Act of 1936 where the operator proposes 12 regular sailings per year instead
of the 48 sailings recommended in the CommissionsReport since the Com
mission recognizes the uncertain nature of trade and that a less number of
sailings than mentioned in the Report may be sufficient Moreover the opera

tor has promised to increase its proposed sailings to meet the requirements
of the trade Id 347

Existing service on a trade route is inadequate under section 605c of the
Merchant Marine Act of 1936 where only one regular passenger service to Rot
terdam is provided the only service to Antwerp is provided by freight vessels
the level of passenger traffic to both ports will be sufficiently high to support
the service envisaged and the German vessels which due to German national

pressure sustained the rather artificial use of Hamburg and Bremen have been
lost Arnold Bernstein Line Inc Subsidy Route 8 362 363 364

Existing passenger service whether considered in terms of Trade Route 8
alone or in conjunction with Trade Route 5 is inadequate This meets the

statutory requirements as to a determination of inadequacy making unneces
sary a discussion of cargo aspects Id 364

If a subsidy applicant is found to be an existing operator under the first part
of section 605c of the Marchant Marine Act of 1936 it need not prove that
the service of another operator on the route is inadequate Shepard SS Co

366 367 368
USflag services between US Atlantic and California ports and Malaya

Indonesia are inadequate since such services including applicantsC2 Service
are carrying outbound and inbound substantially less than 50 percent of the
traffic in that trade American President Lines Ltd 457 472

While the record showed that applicantsand some of the intervenors vessels
had substantial unused deadweight and cubic capacity and while unused space
is an element of adequate service under section 605c the question of ade

1

0



INDEX DIGEST 855

quacy of service need not be determined where the Board has found in favor
of the applicant on the issue of undue advantage and undue prejudice United

States Lines Co 713 722

Diversion of revenue from subsidized operations

Where the Commission granted permission to a company for operation of a
service with unsubsidized vessels on condition that an agreement be entered
into providing for protection of the companys subsidized operations from di
version of cargo and revenue by the nonsubsidized operations and because of the
intersecting and overlapping pattern of the several routes involved some meas
ure of diversion is possible the condition will be modified since the aim is the
prevention of undue diversion having regard for practical problems encountered
in such operations as the services of the company embrace American President

Lines Ltd 457 467
The practice of a subsidized operator in allocating chartered vessels to its

subsidized services while at the same time operating owned ships in an un
subsidized service results in reduction of the net earnings of the subsidized serv
ices charges for the hire of chartered ships being generally in excess of capital
charges on owned ships to the prejudice of the Boards position relative to
recapturable profits of the subsidized services It is also inconsistent with

the Boards and the Administratorsview of sound operating practice which
calls for employment of the operators own ships in its subsidized services An

operators subsidized rather than unsubsidized services must be accorded first
claim on its owned vessels suitable for use in its subsidized operations Id

469

Essential service

Often services do not show commensurate returns for each portion of the
round voyage and it is not improper to consider the round voyage in its entirety
as a standard for the needs of the service American South African Line Inc

Seas Shipping Co Inc 277 285
Section 211 of the Merchant Marine Act 1936 requires the Commission

to give due weight to facts and conditions that a prudent businessman would
consider in dealing with his own business Thus in determining what serv

ices are essential to the promotion of the commerce of the United States the
Commission will take account not only of the immediate competitive situation
but also of the reasonable probability of future competition Moore McCormack

Lines Inc 396 403
Existing service

The word existing in the first clause of section 605c of the Merchant
Marine Act 1936 cannot be impliedly restricted to an existing subsidized
service or services American South African Line Inc 277 284

Since section 605c of the Merchant Marine Act does not define existing
service and the legislative history of the section is silent the Commission will
examine the construction of analogous statutes by the courts and administrative
agencies Bloomfield SS Co 299304

Where permission of the Commission was required only for return via North
Atlantic ports and for operation of certain vessels but not for the right of
steamship company to operate in the past on a trade route the companysstatus
as an existing operator depends on section 605c of the Merchant Marine
Act of 1936 and is not affected by the permissive nature of the aforesaid phases
of the operation Id 304
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Court decision under grandfather clause of section 206a of the Motor

Carrier Act of 1935 that proof of actual operations as a common carrier to and
from termini and some intermediate points on a regular route with evidence
of willingness to serve all points when shipments are offered justifies finding
of bona fide operation to and between all points on the route and Interstate
Commerce Commission holding that operations are bona fide when openly con
ducted and in such manner as to indicate a real intent to maintain the business

are pertinent to a determination of what constitutes existing service within the

meaning of section 605c of the Merchant Marine Act of 1936 Id 304 305

A service is an existing one under section 605c of the Merchant Marine Act
of 1936 where the steamship company made 35 sailings in a service before re
quisition by the Government of its vessels in 1942 four sailings were made after
termination of requisition and before the present hearing 295000 tons of cargo
were carried by the company for its own account no cargo was ever refused

for which the company had space and the company stated at least twice to the
trade that its service was permanent and that it intended to place new vessels

therein as soon as possible Bloomfield S S Co Id 305
Applicant is an existing operator within the meaning of section 605c of the

Merchant Marine Act of 1936 as amended where because its own vessels were
taken by the Government during the war applicant has chartered and pur
chased vessels and has made numerous voyages to provide needed freight serv
ice and applicant advertised sailings in the service and clearly views it as a

permanent operation United States Lines Co 325 342

Tinder section 605c of the Merchant Marine Act of 1936 an applicant for
operatingdifferential subsidy aid is an existing operator where its predecessor
pioneered on a trade route between 1926 and 1940 and applicant resumed service
in 1947 and maintained regular service thereafter Pacific Argentine Brazil
Line Inc 357 359 360

Applicant for an operating differential subsidy is providing an existing serv
ice on Route 1 under section 605e of the Merchant Marine Act of 1936 where
it has rendered continuous and regular service since May 1947 employed 6 ves
sels handled 89000 tons of cargo on 18 sailings in the last 6 months of 1947
and 89000 tons on 19 sailings in the first 6 months of 1948 and has no inten

tion of withdrawing from the trade even though its application be denied
Shepard SS Co 366 368

Applicant for operating differential subsidy is an existing operator within the
meaning of section 605 c of the Merchant Marine Act of 1936 where it has
engaged in operations in the trade for over 6 years first as a berth agent for the
War Shipping Administration and as an independent operator of chartered ves
sels making numerous chartered sailings carrying general cargo and then oper

ating on the route with a fleet of vessels purchased from the Maritime Com
mission and making weekly sailings between certain ports and making other calls
when cargo warrants United States Lines Co 713 716

Applicant is an existing operator within the meaning of section 605 c of the
Merchant Marine Act of 1936 where the services for which applicant is seeking a

subsidy contract have been in existence for many years and are not new services
so as to be in addition to existing United Statesflag services now serving the
route Grace Line Inc 731 737

Foreignflag competition
Financial aid under Title VI of the Merchant Marine Act of 1936 should be

granted where although present service is adequate severe foreignflag comma

petition is encountered on the route in question and adequate Americanflag



freight service cannot be maintained on a permanent long range basis without
subsidy The freight and passenger services on the route are so interrelated
that it would not further the purposes of the Act to have one of the services
operated on a subsidized basis and the other on a nonsubsidized basis United

States Lines Co 325 342
Substantial foreignflag competition is encountered on Trade Route 1 and an

operating differential subsidy for the Good Neighbor Fleet is necessary to meet

such competition and to promote the commerce of the United States in further
ance of the policy and purposes of the Act MooreMcCormack Lines Inc

Good Neighbor Fleet 396 400
An operating differential subsidy is not intended as a guaranty of profitable

operation but the losses of a steamship operator are relevant to the extent that
they enable the Maritime Commission to appraise the importance of foreign com
petition which contributes to such losses Id 401

Discontinuance of service compelled by losses sustained in consequence of
foreign competition would be significant as indicating that foreign competition
was substantial and should be met by way of an operating differential subsidy
to insure continuance of an essential service on an essential trade route Id

401

The substantiality of foreign competition should be evaluated on the basis of
the critical importance to a steamship company of the number of passengers
diverted to foreignflag ships rather than on the basis of minimizing the small
percentages of foreignflag traffic Id 401

Competition to be met within the contemplation of the Merchant Marine Act
1936 is competition of foreignflag passenger space for the same passengers
sought by United Statesflag carriers The iAct does not require the Commis

sion to insist that United Statesflag operators provide accommodations or ves
sels identical with those of foreign competitors To do so would be to permit
foreign competitors to dictate the character and composition of the United
States Merchant Marine Id 402

Cruise to South America of foreignflag vessel carrying 607 passengers who
paid2700000 alone must be considered as providing substantial competition
with the Good Neighbor Fleet The effect of cruise competition on Mormacs

regularly scheduled service on essential Trade Route 1 cannot be ignored Id

403

Where no claim is made or evidence offered that subsidy applicant is subject
to foreign competition other than direct foreignflag competition it is not neces
sary for the Board to make any determination as to competition other than direct
and section 602 creates no obstacle to the making of an operating subsidy award
Grace Line Inc 731 736

Where direct foreignflag competition clearly exists on a route as a whole a

separate finding of competition on a privilegecall segment constituting 13 per
cent of the traffic on the route is not necessary New York ICuba Mail SS

Co 739 741

Hearings and determinations

Issues presented by section 605 c of the Merchant Marine Act of 1936 are
separate and distinct from those involved in section 601 a which contains no
hearing requirement for Commission determinations thereunder Thus the

scope of 605c hearing will not be enlarged to cover 601a issues Arnold

Bernstein Line Inc 362 364
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While other sections of the Merchant Marine Act of 1936 are involved in a

subsidy application issues arising under them will not be considered in a hear
ing called to determine whether section 605c is a bar to the grant of subsidy
such issues will of course be passed upon before the application is disposed of
on the merits Shepard SS CoSubsidy Route 1 366367

For the purposes of a section 605c hearing the Board will consider subsidy
applicants proposed service including calls at a port not included in the Mari
time Commissionsdescription of the trade route involved the final determina

tion as to such calls will be made by the Administrator United States Lines Co

713 715

While it is necessary that the Administrator determine that the services are
essential in the foreign commerce of the United States a decision on section 602
or 605c issues need not be delayed pending the Administratorsdecision under
section 211 Grace Line Inc 731 732

The record presented in sections 602 and 605c proceedings with such other
evidence as the parties may desire to introduce may form the basis of the
Boards determination of issues under sections 601a and 603b or other pro

visions of the Act but they need not be determined at this time Id 736

Section 601 and other sections of Title VI of the Merchant Marine Act of 1936

permit determinations of direct foreignflag competition without the requirement
of a hearing The investigation and hearing provided for under the Act is re
quired only to determine competition other than direct foreignflag competition
New York Cuba Mail SS Co 739 740 741

Purpose of subsidy
Financial aid under Title VI of the Merchant Marine Act of 1936 is not nec

essary to promote the foreign commerce of the United States where the record
discloses that the only foreignflag operator on the route in question carried ap
proximately the same tonnage as the United Statesflag operator Americanflag
participation in export tonnage in this route has showed a decided improvement
applicant is prepared to continue to operate the service without a subsidy if
Commission does not grant financial aid and Commission has authorized sale

of vessels to applicants under the Merchant Ship Sales Act of 1946 and such
vessels will be equal to if not superior to those employed by the foreignflag
competitor Bloomfield SS Co 299 306 307

The purpose of an operatingdifferential subsidy is to equalize certain operat
ing expense items of the USflag operator with the corresponding expense items
of its foreign competitor or competitors and the necessity therefor is not deter
mined on a profit basis The Commission would not pay a subsidy irrespective

to disparity to costs if an essential foreign service could and would be adequate
ly maintained on a longrange basis without subsidy American South African

Line Inc Subsidy Route 14 314 321

Undue advantage or prejudice as between citizens
Grant of an application for operating differential subsidy will not give undue

advantage or be unduly prejudicial as between citizens of the United States in
the operation of vessels in competitive services routes or lines under section
605c of the Merchant Marine Act of 1936 where the presently subsidized car
rier on the route involved was unable to handle cargo offerings due in part to

the absence of competition the needs of shippers have not been met the subsi
dized carriers services were subject to delay in sailing schedules of serious con
sequences to shippers the subsidized carrier provided no service to certain
Pacific coast ports and trade on the route was increasing rapidly Pacific Ar

gentine Brazil Line Inc Subsidy Trade Route 24 357 359 360



QNDEX DIGEST 859

The second clause of section 605c of the Merchant Marine Act of 1936
providing that no subsidy contract shall be made with respect to operation on

a service served by two or more US citizens if the Commission shall determine
that such operation would be unduly advantageous or unduly prejudicial as

between US citizens unless certain requirements are met following a hearing
applies only where the applicant is an existing line furnishing services on the
trade route with respect to which it asks Government aid Arnold Bernstein

Line Inc Subsidy Route 8 362 363
The requirement of section 605c of the Merchant Marine Act of 1936 that

no operatingdifferential subsidy contract shall be made with respect to a vessel
to be operated on a route served by two of more citizens of the United States

if the Commission determines the result would be unduly advantageous or un
duly prejudicial as between citizens in the operation of vessels in competitive
routes does not apply where the applicant for subsidy aid proposes the addition
of a new service to existing service provided by a number of United States citi
zens Id 363

Granting of an operatingdifferential subsidy would not give undue advantage
or be unduly prejudicial under section 605c of the Merchant Marine Act of
1936 where the present slump on the route in question is temporary and may
be eased in the not too distant future development plans of countries on the
route will probably create a strong demand for goods for some time though

another operator has ample facilities to handle all cargo now moving by Ameri
can vessels the figures indicate that this operator has been holding its own rea
sonably well since applicant entered the trade applicant has already made in

roads on cargo formerly carried by foreign lines and shippers have testified that
they have used foreign lines when a second American line was not available and
that they prefer to ship by American lines when possible Shepard SS Co
366 375 377

Carriage of military and Government financed cargo is not subsidized within
the meaning of the 1936 Act so that an award of subsidy to an applicant carry
ing such cargo would not amount to a double subsidy The carriage of such

cargo has no bearing upon the issue of undue advantage or undue prejudice
under section 605c United States Lines Co 713 721

Effect of a subsidy contract would not be to give undue advantage or be un
duly prejudicial as between citizens of the United States in the operations of
vessels in competitive services routes or lines within the meaning of section
605c of the Merchant Marine Act of 1936 where there is no indication that
applicant will schedule and provide more sailings than are justified under pres
ent conditions fact that applicant would intensify its solicitation and advertis
ing if true would not support a charge of undue prejudice carriage of military
and Government financed cargo has no bearing upon the issue applicant will
be restricted to a certain route while competitors will be free to service other
routes and seek higher revenues the route in question is important to the for
eign commerce of the United States and there has been a steady deterioration

of relative carryings of Americanflag vessels in recent years Id 720722
Granting of subsidy application would not be unduly advantageous or unduly

prejudicial within the meaning of section 605c where the applicant has con
centrated on direct runs on the trade route resulting in a financial loss but in
a relative increase of its share of the trade intervenors have been financially
successful when the results of their service on the route are combined with
service on another route the financial gain of intervenors has been at the
expense of completeness and directness of their services to ports on the route
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in question and if subsidy 4s awarded applicant will be required to agree to
continue to operate exclusively on the route involved and thus its subsidy would

be no more than a fair allowance for the restriction as the intervenors will

remain free to seek higher revenues because of freedom from such restriction

Id 721
Where under section 605c a subsidy applicant does not propose a service in

addition to existing service and the Board therefore is required to determine
the issue of undue advantage or undue prejudice the burden of proof is upon
the parties claiming undue prejudice and in the absence of such complaint or
evidence the Board cannot find that award of subsidy would be unduly advan
tageous or unduly prejudicial and is therefore not required to make any further
findings as a condition to entering into a subsidy contract Grace Line Inc

731 737

Unsubsidized operations

An operator serving Trade Route 15 B GulfSouth and East Africa does not
compete to any greater extent with an operator serving the same foreign ports
from the Atlantic coast than an operator serving the east coast of South Amer

ica from the Gulf competes with an operator serving the east coast of South
America from the Atlantic Thus the Commission is not required to exercise

special jurisdiction over sailings rates charges etc of an unsubsidized opera
tion in Trade Route 15 B by an operator subsidized in other trades and alleged
to be in direct competition with subsidized operations on Trade Route 15 A At
lantic CoastSouth and East Africa Bloomfield SS Co and Lykes Bros SS

CoTrade Route 15 B 299 307
Objection of Isthmian to permitting subsidized vessels of Oceanic to serve

the Hawaiian Islands on the ground that this is domestic transportation served
for many years by Isthmian and Matson without subsidy is met by provision
of section 605a for reduction of subsidy for that part of voyage between ports
of the United States and its possessions Oceanic SS CoTrade Route 57

309 312
It would not further the purposes of the 1936 Act to require that one leg

of a subsidized voyage be operated without subsidy United States Line Co

325 337
It is inconsistent with the purposes and policies of the Merchant Marine Act

of 1936 to permit a subsidized operator with respect to other foreign services
to operate vessels with or without subsidy in a service adequately served by
another subsidized operator Application was necessary because the subsidized
operator was prohibited by provisions of its operatingdifferential contract from
operating any unsubsidized vessels in the foreign commerce in competition with
any other service receiving subsidy Id 342 343

In a proceeding to determine whether an applicant should be permitted to
continue operation in a service Trade Route 17 Freight Service 02 with
unsubsidized vesselspermission being necessary under its subsidy contract for
operation on another routean intervener who does not serve the area in ques
tion will not be heard in protest on the issue of unfair competition or undue
prejudice in foreign trade and its contention that nine other lines will be sub
jected to unfair competition will be rejected as six of those nine were not rep
resented at the hearing one other took no position and the remaining two ob
jected only to applicants intercoastal activities American President Lines

Ltd 457 466
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American President Lines application to operate on C2 service of Trade
Route No 17 without subsidy is approved with conditions American Presi

dent Lines Ltd Unsubsidized Operation 354 355

Vessels Suitability of
Whether particular vessels a subsidy applicant proposes are suitable to meet

the passenger requirements of a trade route is not a question relevant under
section 605c of the Merchant Marine Act of 1936 Arnold Bernstein Line
Inc 362 364

SURCHARGES See Tariffs

TARIFFS See also Absorptions Agreements under Section 15 Classifications
Common Carriers Discrimination Findings in Former Cases Free Time

Handling Insurance Intercoastal Shipping Act 1933 Jurisdiction Mis

quotation of Rates Preference and Prejudice Rate and Commodity
Comparisons

Tariff definitions of various terminal services should be uniform and clear
and a clear and inclusive list of the specific activities contained in each defini

tion to enable the operators shippers carriers and the Commission to deter
mine whether each service is bearing its fair share of the cost load Such

uniformity should be sought in all ports however this does not mean necessarily
a uniformity of charges The industry will be healthier and there will be fewer

noncompensatory charges if uniformity of definitions is required Terminal

Rate IncreasesPugetSound Ports 21 23
Definitions of service charge handling handling charge and car

loading and unloading contained in tariff are unjust and unreasonable regula
tions in violation of section 17 of the Shipping Act of 1916 in view of their
inadequacy and ambiguity Respondents directed to make necessary changes
Id 2628

Definitions in a tariff of handling and handling charge are unjust and
unreasonable regulations relating to the handling of property in violation of sec
tion 17 of the Shipping Act of 1916 where they are ambiguous as to whether the
charge is applied against the ship which it should be or the freight Id 27

Definitions of handling and handling charge in tariff which do not provide
that ordinary sorting breaking down and stacking on wharf are included in
handling are unjust and unreasonable regulations relating to the handling of
property in violation Of section 17 of the Shipping Act of 1916 since such sorting
breaking down and stacking are so related to handling of freight that they
are properly to be covered by the handling charge Id 27

Tariff definitions of carloading and unloading must indicate that the charge
is against the cargo and in not providing that ordinary sorting breaking down
and stacking are included they are unjust and unreasonable regulations relating
to the receiving and delivering of property in violation of section 17 of the
Shipping Act of 1916 Id 28

Manhour rates for loading or unloading trucks at pier lack the definiteness of
perton charges and must be cancelled when the circumstances requiring their

use as a stopgap measure no longer exist Id 28
When in dispute a tariff of a common carrier is construed as any other docu

ment Himala International v Fern Line 53 54
Every effort should be made by carriers particularly those that are members

of conferences and therefore parties to the same tariff to so draw their tariffs
as to remove all uncertainties otherwise there is a possibility of preferences
and discriminations in violation of sections 16 and 17 Id 55
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Where Commissionapproved conference agreement to which respondent car
riers are parties provides that charges will be collected in accordance with tariff
filed with the Commission Commission can determine applicable charges under
its authority with respect to the agreement P A Dana Inc v Moore

McCormack Lines Inc 79 80
A rate item for quartz crystal which included a 2 percent ad valorem is con

sistent with a tariff rule providing that unless otherwise specifically provided
in individual rate items the shipper must pay an additional 2 percent of total
declared value if he desires liability coverage in excess of 500 but the rule
should be clarified to evidence that it is not intended to give the carrier the right

to charge another 2 percent on top of the 2 percent specifically provided in the
individual rate item Id 80 81

An individual tariff rate charge which specifically included a 2 percent ad
valorem tax was not in violation of the Shipping Act of 1916 where the shipper

did not request the carrier to assume a liability higher than that allowed by
the carriers bill of lading form in which event according to a further tariff
provision and additional 2 percent charge was to be made unless otherwise pro
vided in an individual rate item however such further tariff provision should
be changed to make it clear that a second 2 percent charge is not intended where
the individual rate item already includes such a charge Id 80 81

Where carloading conference and a respondent member submitted agreement
for approval and agreement was accompanied by a proposed tariff designed to
increase charges in a tariff on file with California Railroad Commission which
tariff contained a rate per ton for carloading of woodpulp respondent was es
topped from denying that the proposed tariff charges were noncompensatory
The representations made in connection with the tariff coupled with the fact
that as a result of a request by complainant the conference tariff which failed
to contain a rate for woodpulp was revised to reinstate the rate precluded any
consideration that the costs of loading woodpulp were other than represented
Fibreboard Products Inc v W R Grace Co 128 129 130

Rule requiring the filing of new rates within 30 days after they become effec
tive does not mean a rate charged but not filed within the time limit is un
lawful under sections 16 or 17 of the Shipping Act where no undue prejudice or
unjust discrimination is shown The purpose of the rule was to correct certain
methods and practices of foreignflag nonconference carriers who were openly
or secretly soliciting freight at cut rates and creating conditions unfavorable
to shipping in the foreign trade Sections 16 and 17 place an obligation on

every common carrier in foreign commerce to make its rates public in order to
prevent undue prejudice and unjust discrimination between shippers Afghan

American Trading Co Inc v Isbrandtsen Co Inc 622 624

TERMINAL FACILITIES See also Berthage Demurrage Discrimination

Freas Formula Free Time Preference and Prejudice Tariffs

Service charge for use of terminal facilities is broad enough to comprehend
the use of terminal facilities for which compensation is included in other
charges such as wharfage and quoted phrase should be eliminated Terminal

Rate IncreasesPuget Sound Ports 21 26
Phrase administrative expense in serving the carrier as part of terminals

service charge should be deleted Each service presumably bears its proper

share of the administrative expense in the charge established for the service and
to exact payment for such expense in the service charge would be duplication
of charges Id 26
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Checking which involves the counting and measuring of packages recording
any identifying marks and making notations as to the apparent condition of
the packages performed for the ship should be covered by the service charges
whether it is done at place of rest or not Thus words at place of rest on

dock to or from vessel should be eliminated from terminalsservice charge for
checking cargo Id 26

Maritime Board suggested review by interested parties of the problem of
separate billings for carloading and other miscellaneous terminal charges re
ceived by certain west coast shippers whereas at certain east coast and Gulf
ports where identical service is provided car service charges are included either
in the line haul of the land carrier to or from the ocean terminal or the water
haul of the ocean carrier so that a satisfactory solution may be voluntarily
adopted to eliminate practices which might be unfair as between ports in dif
ferent sections of the United States Carloading at Southern California Ports
261 266 267

Respondents as pier owners are at liberty to restrict the use of their piers to
rail cargo and deny it entirely to truck cargo but they have not done so Thus

they must furnish the full reasonable use of their pier facilities or not permit
their use at all If respondents permit the use of their piers to the vessel
owners for the receipt and delivery of truck cargo they thereby assume respon
sibility to carry out the ocean carriers full duty toward truck cargo This in

cludes nondiscriminatory and reasonable pier service and service which is in no
other respect in violation of the Aot Pennsylvania Motor Truck Assn v

Philadelphia Piers Inc 789 795

THROUGH ROUTES AND RATES See Equalization Port Equalization

TRADE ROUTES See Essential Trade Routes Subsidies

TRANSSHIPMENT See OnCarriage

UNJUST OR UNFAIR DEVICES See Devices to Defeat Applicable Rates

Equalization

VOLUME

Lawfulness of per diem rates as violative of section 14 as being based upon
volume and available to large shippers only would not be passed upon in view
of lack of evidence of the existence of other shippers in the trade Ken Royce

Inc v Pacific Transport Lines Inc 183 186

WAR SHIPPING ADMINISTRATION

The Maritime Commission does not have jurisdiction over a claim by a shipper

against its predecessor the War Shipping Administration and Grace Line seek
ing waiver of unpaid demurrage charges and cancellation of bonds held by
Grace Line to secure payment on the ground that sections 15 16 17 and 18
of the Shipping Act were violated since the proceeding is in reality a suit
against the United States the vessels involved were owned by or chartered

to the United States the transportation involved was performed by the United
States through WSA Grace was a berth agent for WSA use of conference
machinery to publish the tariff rule relating to the demurrage in question of
which conference Grace was a member but the United States was not was merely
a handy means of making it public the judgment sought would not only expend
itself on the public treasury but would seriously interfere with the activities
of the United States as a common carrier in wartime and the only section of
the Shipping Act which might make the United States subject thereto namely
section 9 is inapplicable here because the vessels in question were not chartered
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or leased by the United States to others but were maintained by agents of the
United States the actual operator the cargo space was used by more than one
shipper and bills of lading not charters were used Olsen v WSA and Grace

Line Inc 143 145147

The Maritime Commission as an administrative agency may pass upon the
propriety of acts of its predecessor the War Shipping Administration although
its quasi judicial authority does not extend to the determination of claims
against the United States and evidence of possible violations of the Shipping
Act will be received to determine whether such violations could have been con
demned and corrected had the vessels been owned and operated by private

interests rather than by the United States Id 147
War Shipping Administration comes within the literal definition of a common

carrier by water as set forth in section 1 of the Shipping Act of 1916 and is
subject to Board jurisdiction where it voluntarily adopts conference rates and
practices through its agent Olsen v WSA Grace Line Inc 254 256

War Shipping Administration an agency of the United States Government
while operating merchant vessels as common carriers is subject to the require
ments of the Shipping Act 1916 Congress has expressly declared in favor of
equal treatment as between Governmentowned and privatelyowned merchant
vessels See MMA 1920 section 194 Oxenberg Bros Inc v WSA and

Northland Transp Co 583 584

WEIGHT OR MEASUREMENT

Where carriers new rates for shipment of fish were computed on a weight
basis rather than on a cubic basis in order to bring about uniformity between
local ship rates and through ship and rail rates and cubic rates were difficult
to assess because the standard fish boxes bulged when packed carriers new
rates will not be set aside by reason of the change alone Increased Rates

Alaska SS Co 632 635 636

WHARFAGE See also Free Time Terminal Facilities

Wharfage which is a charge against the cargo for use of the wharf is
justified only on the principle that the carrier or terminal operator on its
behalf does not take possession or deliver up possession of the cargo other
than at the place of rest on the pier rather than from the end of ships tackle
Between place of rest and the entrance to or exit from the pier the cargo is
using the pier to get into position to utilize the carriers facilities or has finished
the use thereof Establishment of the charge against the cargo for this use
has been widespread under various names viz wharfage top wharfage
tollage wharf tollage Terminal Rate IncreasesPuget Sound Ports 21

24 25
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