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OVERVIEW

This report contains the Commission’s recommendations to the President under section 1205 of
the Omnibus Trade and Competitiveness Act of 1988 (the Act) (19 U.S.C. 3005) for changes to chapter
64 of the Harmonized Tariff Schedule of the United States (HTS).* The report includes a summary of the
information on which the recommendations are based, a probable economic effect statement, and copies
of written views received from Federal agencies and other interested parties. The Commission is
submitting this report in response to a letter from the Department of the Treasury dated January 15, 2010.
In the letter Treasury requests that the Commission consider and recommend changes to HTS chapter 64,
and an additional U.S. note, pertaining to “certain footwear featuring outer soles of rubber or plastic to
which a layer of textile material has been added.” The letter states that “the suggested measures would
promote the uniform application of the Harmonized System Convention as well as alleviate unnecessary
administrative burdens.” A copy of the Treasury letter is included in appendix A of this report.

Section 1205 of the Act requires the Commission to keep the HTS under continuous review and
periodically to recommend to the President, subject to certain limitations, such modifications to the HTS
as the Commission considers necessary or appropriate. In formulating its recommendations, the
Commission must provide notice of “proposed” recommendations and solicit and consider the views of
interested Federal agencies and the public. The Commission must submit its recommendations in the
form of a report that includes (1) a summary of the information on which the recommendations are based,
(2) a statement of the probable economic effect of each recommended change on any industry in the
United States, and (3) a copy of all written views submitted by interested Federal agencies and a copy or
summary, prepared by the Commission, of the views of all other interested parties.?

In response to the request letter, the Commission instituted an investigation under section 1205 of
the Act and published a notice to that effect in the Federal Register on April 13, 2010 (75 F.R. 18882).
In that notice, the Commission announced that it would post on the Commission’s website a preliminary
report containing proposed recommendations by May 28, 2010. The Commission asked other Federal
agencies and interested parties to file written views by June 25, 2010. The Commission initially indicated
that it would transmit its report to the President by July 12, 2010, but subsequently announced that it
would delay transmittal to August 9, 2010, to allow more time to consider the matter, including written
views submitted by interested parties (see notice published in the Federal Register of July 19, 2010 (75
F.R. 41891)). Copies of the Federal Register notices are included in appendix A.

In addition to the request letter (noted above), appendix A to this report contains WCO
Classification Opinions and Federal Register notices pertaining to the investigation. The HTS
modifications we recommend are set out in appendix B. Correlation tables between present and
recommended HTS subheadings are found in appendix C (sorted by proposed HTS subheading) and
appendix D (sorted by current HTS subheading)). Appendixes E through N present the views filed by
interested parties and Government officials during both phases of this investigation.

The Commission is posting this report on its website
(http://www.usitc.gov/tariff_affairs/modifications hts.htm). Should further information be developed

! This Act, Public Law 100-418, approved the implementation of the HTS and repealed the former Tariff Schedules of
the United States, effective as of January 1, 1989.

2 The Commission’s recommendations in previous investigations in this series have largely involved conforming the
HTS with amendments made to the HS nomenclature structure or the classification of goods thereunder, following actions of the
World Customs Organization (WCO). The HS amendments involved in such prior investigations under section 1205 were issued
by the WCO to take effect in 1991, 1996, 2002, and 2007. Another investigation under this statute, investigation No. 1205-7,
deals with HS amendments scheduled for implementation on January 1, 2012. The proposed modifications to the HTS involved
in that investigation were set out in the Commission’s final report of June 2010 (Publication 4166).



before the President proclaims HTS modifications, such as during any hearing and consultations USTR
may conduct, in discussions USTR may conduct with any supplying country, or during the Congressional
layover period, the Commission could provide appropriate assistance or make further recommendations.
The Commission’s investigation will remain open to allow it to address any such matters.

RECOMMENDATIONS AND PROBABLE ECONOMIC EFFECT FINDING

The Commission’s recommendations address three issues with respect to the subject footwear:
the language to be used in a proposed additional U.S. note to chapter 64; the creation of, and article
descriptions and duty rates in, proposed tariff rate lines; and the possible need for additional tariff rate
lines to continue existing duty treatment. On the basis of the information available, including Treasury’s
request letter and submissions from U.S. Customs and Border Protection (CBP), the U.S. Department of
Commerce, and other interested parties,® the Commission makes the following recommendations:

@ with respect to the additional U.S. note proposed by Treasury, that the President proclaim
the note as proposed;

2 with respect to the tariff rate lines proposed by Treasury, that the President proclaim the
proposed rate lines, but that the article descriptions be modified as shown in appendix B
to this report, in order to clarify product coverage; and

3 with respect to additional tariff rate lines requested by interested parties, that no
additional tariff rate lines be created as requested by the interested parties based on the
information provided by the requesting parties for our inquiry.

The Commission finds that the proclamation of these modifications would have little or no economic
effect on any industry in the United States.

The Commission’s reasons in support of these recommendations and the probable economic
effect finding are set forth below.
BACKGROUND
l. THE HARMONIZED SYSTEM CONVENTION
Subtitle B of title | of the Omnibus Trade and Competitiveness Act of 1988 (the 1988 Act)
approved the United States’ accession to the International Convention on the Harmonized Commodity

Description and Coding System (the Convention), which was completed in Brussels on June 14, 1983,
under the auspices of the Customs Cooperation Council.* The Convention established a standardized

% The interested parties raised issues regarding Treasury’s proposed note and tariff lines. Party comments on the note
concerned the clarity of standards, potential difficulty of administration, and the need for further distinctions (between indoor
and outdoor footwear and the methods used to attach textile materials). Several parties criticized Treasury’s proposed tariff lines
for allowing footwear having less than the greatest surface area made up of textile materials to obtain the lower duty rates that
would be carried forward. The parties also requested additional tariff lines to preserve duty rate neutrality. These issues are
addressed below.

* The Customs Cooperation Council (CCC) was renamed the World Customs Organization (WCO) in 1994; although it
is still referred to in legal documentation as the CCC, it is commonly referred to now as the WCO.
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tariff nomenclature for goods in trade,” the purpose of which is to facilitate international trade through
the use of a single nomenclature structure for the description, classification, and coding of imports and
exports of the contracting parties. This nomenclature, under the requirements of the Convention, assists
in the collection, comparison, and analysis of international trade statistics. Article 3 of the Convention
requires each contracting party to use the HS nomenclature as the basis of its customs tariff nomenclature
and publication of foreign trade statistics and to apply the general rules for the interpretation of the
nomenclature in classifying goods.

The Convention created the Harmonized System Committee (HSC), made up of representatives
of all the contracting parties to the Convention. Among the HSC’s functions is the preparation of
recommendations for achieving uniform interpretation of the HS nomenclature by the members and for
keeping the HS product categories current, taking into account technological developments and changing
patterns in international trade. These recommendations are issued as amendments to the Convention,
especially to the HS annex, and may be reflected in one or more related publications of the WCO, notably
the Explanatory Notes to the HS and the Compendium of Classification Opinions, on which the
contracting parties rely for guidance in the understanding of the nomenclature. While the Explanatory
Notes and Compendium are helpful and authoritative sources of such information, they are not legally
binding on the contracting parties.

The amendments to the HS recommended by the WCO generally arise in two contexts: (1) the
HSC’s actions on classification questions or disputes initiated by members, and (2) the work of the
Review Sub-Committee (RSC), when its recommendations are subsequently approved by the HSC and
ultimately by the WCO. The RSC was established in 1990 by the HSC to review the HS nomenclature on
a regular basis and to consider possible changes needed to keep it current with changes in technology and
trade patterns. These recommended amendments are set forth in a document presented to the contracting
parties to the Convention under the process set forth in Article 16 to the Convention. Most of the
amendments set forth in the WCO’s Article 16 recommendation® were addressed by investigation No.
1205-7, concerning RSC proposals that resulted from its most recent review cycle.

Pursuant to Article 16, amendments to the HS that have been recommended to members by the
WCO are deemed to be accepted 6 months after the date of notification of the recommendation by the
Secretary General, provided that there is no objection outstanding before the WCO at the end of this
period. By agreement of the members, any amendments to the Explanatory Notes or to the Compendium
of Classification Opinions are deemed to be accepted when no objection is notified within 3 months of
HSC approval.

1. EXECUTIVE AUTHORITY

Section 1206 of the 1988 Act (19 U.S.C. 3006) authorizes the President to proclaim certain types
of modifications to the HTS, on the basis of the Commission’s recommendations under section 1205 of

> The annex to the Convention contains the Harmonized Commaodity Description and Coding System, commonly
referred to as the Harmonized System or HS, which includes the HS structured nomenclature, rules of interpretation, and legal
notes. The 1988 Act implemented the HTS, which incorporates the structure of the HS nomenclature.

® Article 16 of the HS Convention sets out the procedures for amending the Convention and its HS annex, including
provisions for contracting parties to notify the WCO Secretary General of objections to any recommended amendment. A copy
of the WCO recommendation of June 26, 2009, which is the source of the amendments proposed to the HTS in investigation No.
1205-7, can be found on the Commission’s website, http://www.usitc.gov/tariff affairs/modifications hts.htm.
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the 1988 Act, including changes needed to bring the HTS into conformity with proposed WCO
amendments of the HS nomenclature. The Commission is directed by section 1205(a) to keep the HTS
under continuous review and to recommend appropriate modifications to the President whenever
amendments to the HS nomenclature are adopted by the WCO and as warranted by particular
circumstances:

“[The Commission] shall recommend to the President such modifications
in the Harmonized Tariff Schedule as [it] considers necessary or
appropriate—

@ to conform the [HTS] with amendments made to the
Convention;’

2 to promote the uniform application of the Convention
and particularly the Annex thereto;

3 to ensure that the HTS is kept up-to-date in light of
changes in technology or changes in patterns of
international trade;

(@) to alleviate unnecessary administrative burdens; and
5) to make technical rectifications.”®

Section 1205(d) provides that the Commission cannot recommend a modification to the HTS
unless the change (1) is “consistent with the Harmonized System Convention or any amendment thereto
recommended for adoption;” (2) is “consistent with sound nomenclature principles;” and (3) “ensures
substantial rate neutrality.” Any modification that would change a rate of duty “must be consequent to, or
necessitated by, nomenclature modifications that are recommended under this section.” Finally, the
recommended modifications “must not alter existing conditions of competition for the affected U.S.
industry, labor, or trade.”

Section 1206 of the 1988 Act authorizes the President to proclaim modifications to the HTS, on
the basis of recommendations by the Commission under section 1205, if he determines that the
recommended changes are in conformity with U.S. obligations under the HS Convention and do not run
counter to the national economic interest of the United States. The modifications can be proclaimed only
after the expiration of a layover period of 60 legislative days that begins on the date the President submits
a report to the Committee on Ways and Means of the House of Representatives and to the Committee on
Finance of the Senate; the report must enumerate the proposed modifications and the reasons for making
them. Under the terms of the 1988 Act, such proclaimed modifications cannot become effective before
the 30th day after the implementing proclamation is published in the Federal Register.

" Under the terms of article 2 of the HS Convention, the nomenclature annex is a part of the Convention, and a
reference to the Convention is deemed to include a reference to the annex.

8 Section 1202(6) of the 1988 Act limits the scope of “technical rectifications” to include clerical or typographical
errors that do not affect the substance or meaning of the text, such as errors in spelling, numbering, punctuation, or indentation
and also to inadvertent errors (including inadvertent omissions) in cross-references between headings, subheadings, or notes, as
well as to similar errors. The Commission recommends, wherever possible, appropriate conforming changes in legal notes or
other provisions of the HTS, primarily to replace superseded heading or subheading references with the corresponding new
references.



MODIFICATIONS TO THE HTS REGARDING CERTAIN FOOTWEAR
l. GENERAL CONSIDERATIONS

The duty rates set forth in the proposed tariff subheadings in appendix B are those which are
scheduled to be in effect as of January 1, 2011. Though they are not labeled as such in appendix B, the
three tariff rate columns coincide with column 1-general, column 1-special, and column 2, as they appear
in the HTS. If and when a proposed new HTS subheading represents the combination of two or more
existing HTS subheadings with differing column 1-general duty rates, the proposed general rate for the
new subheading is based on that for the existing subheading or subheadings that account for a
preponderance of the trade under the proposed new subheading. Any staged duty-rate reductions that
have already been established by Presidential proclamation (e.g., as a result of bilateral, regional, or
multilateral trade agreements) for existing HTS provisions would continue to be applied on and after the
implementation date as appropriate under the recommended new provisions.® Further, the duty rates
shown may be subject to change as a result of legislation or proclamations that may take effect between
the time that the Commission submits its final report to the President and the eventual implementation
date; such changes would be incorporated in any final implementing proclamation before it is submitted
to the President for signature.

It should be noted that it would be possible for specific footwear articles that may be affected by
CBP’s interpretation of any new note eventually proclaimed for chapter 64 to be classifiable in existing
subheadings under headings 6401 through 6404, where the duty rate would be the same as the prior duty
treatment afforded by CBP. In such instances, no separate provision would be needed in chapter 64, and
the tables in appendixes C and D would not reflect this situation. As discussed later in this report, the
objective of section 1205 is to avoid duty rate changes, whether higher or lower than existing duty
treatment, and the Commission relies upon CBP and importers to identify instances where such changes
might arise. Finally, although the amendments to the HTS that would be proclaimed by the President deal
only with legal amendments to the HTS (i.e., those at the 8-digit level), this report also includes, as
reference information, projected 10-digit statistical reporting numbers that are expected to carry over from
the HTS version likely to exist at the time the recommended amendments are proclaimed by the
President.”® It is hoped that including both the legal and statistical changes in appendix B and the
correlation tables in appendixes C and D is helpful to readers of this report, but no new statistical
categories are proposed in this report.
1. CLASSIFICATION OF FOOTWEAR IN THE HTS

The following paragraphs set forth a summary of the characteristics at issue with regard to the
subject footwear, explain the intent of the proposed HTS modifications, and indicate the changes (and the
reasons therefor) with respect to the proposed HTS subheadings set forth in the request letter. Editorial
and formatting adjustments are also briefly noted.

°As a result of any HTS maodifications the President may proclaim, revised staged rate reductions for pertinent
provisions will also be proclaimed. The one- or two-letter alphabetical symbols in the middle column of duty rates (representing
the column 1-special duty rate column in the HTS) are explained in detail in the general notes at the beginning of the HTS. See
HTS general note 3(c)(i), which may be found on line at http://www.usitc.gov/tata/hts/bychapter/index.htm, and subsequent
general notes for the requirements of individual preferential duty programs.

10 statistical reporting numbers appear in appendix B, in italics, directly beneath the 8-digit legal lines to which they
belong. The units of quantity specified in the HTS for the reporting of goods in trade are omitted from the appendix. See the
Preface to the HTS for an explanation of these nonlegal provisions and the administrative process concerned.
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In general, imports of footwear into the United States are classified in HTS chapter 64.'*
Headings 6401 through 6405 of the HTS categorize footwear according to the constituent material of the
outer sole and that of the uppers, with heading 6405 covering “other footwear” not described in the first
four headings of the chapter. Other physical characteristics, such as whether the footwear is waterproof
or covers the ankle, determine narrower product groupings at the 6-digit HS level, and still other features
(such as whether the footwear incorporates a protective metal toe cap) are specified at the U.S. tariff rate
line or 8-digit level. Duty rates on footwear range from free to 48 percent ad valorem; many tariff rate
lines for footwear with outer soles of rubber or plastics have column 1-general duty rates of 37.5 percent
ad valorem or of 90 cents per pair plus 37.5 percent ad valorem. Footwear with outer soles of textile
materials generally falls in heading 6405, at column 1-general rates that range from 2.5 percent to 12.5
percent ad valorem.

Note 4(b) to chapter 64 of the HTS provides that, in classifying footwear in provisions that
specify the constituent materials of the outer sole, classification is to be determined by “the material
having the greatest surface area in contact with the ground, no account being taken of accessories or
reinforcements such as spikes, bars, nails, protectors or similar attachments.” This note is an international
or HS note directly controlling classification under all five of the pertinent headings noted above.
Customs and Border Protection (CBP) has issued a number of rulings holding that a textile material
applied to the surface of an outer sole otherwise made of rubber or plastics is considered the
determinative constituent material under note 4(b) when the textile material covers the majority of the
outer sole in contact with the ground. As noted in Treasury’s letter, these rulings serve as the impetus for
the request letter, which lays out the history of the classification questions about the subject footwear and
thereby indicates the reasons for the request.

1. DECISIONS OF THE WCO’S HARMONIZED SYSTEM COMMITTEE

A United States request to the WCO’s HSC led the HSC to consider the classification of three
specific examples of footwear having rubber/plastics outer soles with varying added textile components
and ultimately to issue formal amendments to the Compendium of Classification Opinions.*> These
opinions, adopted by the WCO, are included in appendix A. Classification Opinion 6405.20/1 involved a
shoe having a textile upper and an outer sole of rubber, 52 percent of the surface of which was covered
with a textile flock partially embedded in the rubber. For the first footwear sample, the textile material
was found to be the constituent material of the outer sole having the greatest surface area in contact with
the ground and thus controlling its classification in heading 6405. A different outcome with respect to the
other two samples resulted in Classification Opinions 6404.19/1 and 6404.19/2, in which textile material
was held not to be the constituent material of the outer sole for classification purposes. The General
Explanatory Note to chapter 64, amended to take into account these Classification Opinions, elaborates
on how the measurement of surface materials is to be accomplished and which elements (treated as
accessories or reinforcements, as referenced in note 4(b) to the chapter) are to be ignored.*®

1 gee HTS chapter 64 at the Commission’s web site,
http://www.usitc.gov/publications/docs/tata/hts/bychapter/1001c64.pdf for complete text.

12 See Annex 0719, Doc. NC0938B3b (HSC/35 — Report); Annex F/2, Doc. NC1004E1b (HSC/36 — Report); and
Annex 0/16, Doc. NC1059B2b (HSC/37 — Report), and appendix A to this report.

B GEN 64(C), Harmonized System Explanatory Notes 2007, vol. 3, as amended at the HSC’s 37th session, reads in
pertinent part as follows: “In determining the constituent materials of the outer sole, no account should be taken of attached
accessories or reinforcements which partly cover the sole . . .. These accessories or reinforcements include spikes, bars, nails,
protectors or similar attachments (including a thin layer of textile flocking . . . or a detachable textile material, applied to but not
embedded in the sole).”




V. PROPOSED ADDITIONAL U.S. NOTE 5 TO CHAPTER 64

A. Treasury Proposal

In its request letter, Treasury proposed the adoption of the following additional U.S. note to
chapter 64 of the HTS:

For the purposes of determining the constituent material of the outer sole pursuant to Note 4(b) of
this Chapter, no account shall be taken of textile material which do not possess the characteristics
usually required for normal use of an outer sole, including durability and strength.

According to Treasury, this note was drafted “to clarify that textile materials that do not possess the
characteristics usually required for normal use of an outer sole (e.g., durability, strength, etc.) should not
be taken into account for classification purposes when added to an outer sole.”** In support, Treasury
stated the WCQO’s Opinions do not provide a sufficient basis to apply note 4(b) to chapter 64. Treasury
indicated that the additional U.S. note would allow CBP to classify the subject footwear based on
“whether the layers of textile materials possess the characteristics usually required for normal use of an
outer sole, such as durability or strength. Those which do not should be considered accessories and
reinforcements and should not be taken into consideration for classification purposes.”® The additional
U.S. note, according to Treasury, would provide the appropriate standard for deciding whether particular
textile materials on an outer sole should be considered “accessories or reinforcements” as provided in
note 4(b) and, thus, would ensure that footwear is classified in accordance with the HS and the WCO
Classification Opinions.*

B. Views of Interested Parties

In response to the Commission’s request for public comments, the following interested parties
submitted written views addressing Treasury’s proposed additional U.S. note:

American Apparel & Footwear Association (“AAFA”)

Rubber and Plastic Footwear Manufacturers Association (“RPFMA”)

Pro Line Manufacturing Company (“Pro Line™)

Footwear Distributors and Retailers of America (“FDRA”)

E. S. Originals (“ESO”)

C. P. International Corporation (“CPI”)

U.S. Customs and Border Protection (“CBP”)
In addition, three other submissions were received in support of the views of those submitters listed
above, as follows:

National Retail Federation (“NRF”), in support of comments by AAFA and FDRA
Members of Congress, in support of comments by RPFMA
U.S. Department of Commerce, in support of Treasury’s proposal.

The written submissions of all interested parties are set out in appendixes E through N of this report.

14 Treasury request letter, p. 3 (see app. A).
15 1

Ibid.
'° Ibid.



Submissions from RPFMA (supported by Members of Congress) and CBP supported the text as
proposed by Treasury in its request; RPFMA also offered alternative texts. Certain other parties (AAFA,
FDRA, ESO), supported the note, in principle, but subject to modifications.

AAFA and FDRA indicated that CBP, when applying the new note, should distinguish between
footwear for indoor use and that for outdoor use. AAFA also indicated that the note focused on a
standard for classification at the heading level, but was not relevant to classification at the subheading
level.

AAFA and CPI indicated that CBP should adopt a clear and simple standard to measure
“durability and strength” and to clarify what is meant by “normal use.” ESO supported this view and
suggested that the “Martindale Abrasion test (SATRA method #31)” could be used for this purpose. ESO
also indicated, however, that textile materials that are molded into or embedded in the sole should not be
subject to testing.

Pro Line, on the other hand, disagreed with the requested note, indicating that it represented “a
substantive departure from prior practice,” introduced vague standards that would be difficult to
administer, and would require CBP to monitor the condition of the sole after importation. ESO also
expressed concern about monitoring the footwear after importation.

C. Commission Recommendation

As indicated above, the Commission recommends that the President proclaim the note as
proposed by Treasury.

D. Discussion and Analysis

The request letter received from Treasury proposed a new additional U.S. note that would provide
explicit direction to ignore non-durable textile materials in applying note 4(b) to chapter 64. The
Commission examined the proposal during the preliminary phase of this report and concluded that,
although it would be useful to incorporate in the HTS the substance of the Classification Opinions and the
General Explanatory Note, questions would likely be raised about the meaning and scope of the language.
Written views received during both phases of this investigation suggested that, at least for some interested
parties, there would still be difficulty in classifying footwear or predicting how CBP might rule on
particular footwear articles should the requested note be proclaimed.

The request letter states that, in Treasury’s view, the Explanatory Note and the WCQ’s opinions
do not provide *“an adequate distinction” between textile accessories and reinforcements that are to be
ignored and those textile additions or layers that are to be taken into account in measuring the materials
on the outer sole. The proposed additional U.S. note 5 to chapter 64 as set forth in the request letter is
intended to do so, but it would likely require new interpretive decisions for many types of footwear, given
that key words in the proposed note are not defined. The proposed note would provide for a “normal use”
requirement relating to the footwear, under which textile materials not contributing to durability or
strength, or potentially other characteristics, required during normal use of an outer sole would be ignored
in determining the constituent material of the outer sole for classification purposes. The use of the words
“an outer sole” in the requested note may be construed to mean that, if the textile materials in question,
when a particular shoe is examined upon entry, would be non-durable for any outer sole, and not the outer
sole of the particular shoe, then those textile materials are intended to be ignored in determining which



constituent material determines classification. As a result, it would seem possible that a given textile
material might be durable for a particular shoe—such as one that might normally be worn indoors—but
would still be disregarded because it is not durable on a shoe normally worn outdoors.

The application of such a standard to footwear covered by various existing CBP rulings would
result, according to the Treasury request letter, in the reclassification of some footwear from HS heading
6405 to other provisions of chapter 64, necessitating the insertion of new subheadings to continue existing
duty treatment. Such reclassification would be consistent with WCO Classification Opinions 6404.19/1
and 6404.19/2. As set forth in the request letter, the proposed note and corresponding subheadings are
aimed at giving substance to the HS terms *“accessories or reinforcements” for purposes of classifying
footwear in chapter 64 of the HTS.

After examining the proposals and submissions from interested parties in the preliminary phase of
this investigation and the concerns raised about the ambiguity of the requested language, the Commission
initially proposed what it considered to be a preferred approach in a revised legal note basing
classification upon the existence of physical characteristics and not their absence. Thus, instead of the
additional U.S. note language set forth in the request letter, the proposed recommendations as set forth in
the preliminary report suggested a positively worded alternative, as follows:

“For purposes of determining the constituent material of the outer sole pursuant to note 4(b) to
this chapter, applied textile materials possessing the characteristics required for the durability of
an outer sole during normal use shall be taken into account.”

Parties commenting on this alternative language generally did not support the Commission proposal. One
interested party®® stated that words such as “applied” might not be susceptible of consistent meaning, and
others suggested using the word “affixed” instead. Some parties suggested that the alternative language
offered by the Commission did not go far enough (advocating that “normal use” should be qualified on
the basis of whether a particular footwear article might be intended for indoor or outdoor use),*® while
others noted above simply indicated a preference for Treasury’s language® and/or indicated that it
corrected a situation in which foreign producers had designed footwear to obtain a lower duty rate.”* The
Commission has decided to withdraw its proposed alternative version of the note. As discussed more
below, the Commission has considered the concerns raised by the parties. The Commission recognizes
that the requested language is not without problems but has concluded that it is the most workable
solution.

Several of the interested parties submitting views to the Commission,? as well as all Federal
entities and officials, supported Treasury’s request in both the preliminary and the final phases of this
investigation, as noted above. However, some submissions (as summarized above) advocated that

1 Treasury request letter (see app. A, p. 3).

¥ Eso (see app. G).

19 Submissions from AAFA, FDRA, and NRF (see appendixes E, H, and I, respectively).

20 submissions from AAFA, FDRA, NRF, RPEMA, CBP, Members of Congress, and the U.S. Department of
Commerce (see app. E, H, I, and K through N, respectively).

21 One submission referenced U.S. Supreme Court cases that recognize “that an importer is free to arrange for the
configuration of its merchandise in such fashion as to insure, at the time of importation, the most beneficial tariff treatment
available.” Submission by Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP on behalf of Pro Line Manufacturing Co.,
Wayne, NJ, June 23, 2010, pp. 5-6 (see app. J to this report).

22 AAFA (see app. E, p. 2); RPFMA (see app. K, p. 1); FDRA (see app. H, p. 3); NRF (see app. I, p. 1).
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language should be added to Treasury’s note language to define the terms “durability” and “strength” or
to establish a standard for measuring these characteristics,?® while another sought a distinction based on
whether particular footwear is designed for indoor or outdoor use.? ESO indicated that Treasury’s
requested note language should be modified to exclude from the scope of the new note all footwear with
textile materials embedded in the outer sole, in order to comply with the WCO’s decisions.?

Certain comments in both phases of this investigation pointed out that Treasury’s proposed note
had not provided definitions or suggested what standard CBP should apply with respect to “durability and
strength.”?® Other submissions raised narrower concerns about Treasury’s language, saying that the
standard might be interpreted to mean that imported footwear of interest to them that has been treated as
classifiable in heading 6405 (both by the WCO and CBP) would at some point in the future be excluded
from that heading in the course of interpretive rulings, despite the language of the Explanatory Note. The
legal note as requested by Treasury was also criticized as “applying a standard that would measure the
ongoing condition of the article after importation. Put another way, the proposal would extend the status
of ‘condition as imported’ to some indeterminate period thereafter.”?” Last, one party stated that the
provisions as set out in the request letter did not reflect the WCQ’s opinions on the subject footwear.?

At least three submissions® cited the ambiguity inherent in the terms “normal use” and “including
durability and strength” in the new note; these submissions sought bright-line tests or some extrinsic
standard to specify how the requested note would be applied. These submissions did not, in the
Commission’s view, offer a practical solution to the concerns raised therein. Moreover, the Commission
is not in a position to recommend specific testing regimes in this regard. CBP has legal authority to rule
on the meaning and application of the HTS, unless Congress itself enacts specific criteria. Furthermore,
importers can administratively protest Customs’ tariff treatment of footwear imports when they believe
that shipments have been improperly classified.

Both Treasury and CBP indicated that the proposed legal note, as set forth in the request letter,
would provide a legal basis in the HTS to delineate which footwear is in their view not appropriately
classified in heading 6405. While based upon the WCO classification decisions, the requested note
language may be viewed as going beyond the wording of the Classification Opinions (which held that
textile materials constituting accessories or reinforcements are to be disregarded in an analysis under note
4(b) to chapter 64), in that it adds criteria not specified in that opinion—namely, “normal use” (as a post-
entry criterion) and “durability and strength.” However, this interpretation is a matter of U.S.
Government policy in which the Commission does not play a role, and the Commission confines its
comment in this regard to pointing out this potential issue. The written views received in this case did not
provide a basis for developing alternative language to that requested by Treasury. Based on the record in
this investigation, the Commission recommends the note language proposed in Treasury’s request letter.

Some interested parties may find this approach inadequate. One interested party, ESO, imports
footwear made using a process that embeds textile materials in the rubber or plastic outsole when that

2 AAFA (see app. E); C. P. International Corporation (CPI) (see app. F, p. 2); NRF (see app. |, pp. 1-2).
2 EDRA (see app. H, p. 3).
B EgO (see app. G, pp. 11-13).
26 submissions from CPI and Pro Line (see app. F and J).
2 submission from Pro Line (see app. J).
28 |
Ibid.
2 AAFA, CPI, and Pro Line (see app. E, F, and J, respectively).
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outsole is molded, but that process allows these materials to make contact with the ground in a way that is
measurable for purposes of note 4(b) to chapter 64.% Such footwear has previously been classified in
heading 6405 and appears to be within the WCO opinion that classified certain textile bottom footwear in
heading 6405. However, the interested party has expressed concern that its footwear would not in fact be
consistently classified in that heading under the request letter’s tariff provisions. CBP has stated its view
that the footwear it has examined to date would continue to be classified under heading 6405. For the
present, no modifications in the requested note language seem justified based on this party’s written
views, given that it appears this footwear, even if reclassified, would continue to be subject to the current
duty rates under the Commission’s recommendations.

Other footwear imported by some interested parties appears to have various textile materials or
fabrics applied to the outer sole in different ways or quantities. While it is not clear whether all such
footwear has textile materials that might be considered non-durable under the proposed legal note, it
would appear that the intent of the request is to shift footwear with arguably “flimsy” textiles out of
heading 6405 but to classify them in subheadings that would have identical rate treatment. The
Commission’s recommendations for the pertinent additional U.S. note would allow this footwear to be
classified in a manner that reflects international practice under the HS, but at existing duty rates.

V. NEW TARIFF LINES PROPOSED BY TREASURY

A. Treasury Proposal

In its request letter, Treasury proposed fourteen new 8-digit tariff rate lines for footwear that, in
its view, would be reclassified from heading 6405 into other headings of chapter 64 by virtue of the new
additional U.S. note. Treasury indicated that these changes “will ensure that footwear featuring outer
soles of rubber and plastics with a layer of textile material added to the surface area of the outer sole will
promote, in a rate neutral manner, uniform application of the Harmonized System Convention while
mitigating the administrative burden” resulting from the General Explanatory Note.** Treasury indicated
that it based its request on known trade in footwear that had been the subject of rulings or was identified
sufficiently in liquidated entries available from CBP.*

B. Views of Interested Parties

The Commission received views from several interested parties that addressed Treasury’s
proposed tariff lines. AAFA indicated that two superior text provisions (descriptive categories followed
by a colon, subordinate to which two or more tariff rate lines appear) were needed with particular
language, one under heading 6402 and one under heading 6404. This language would limit subordinate
tariff lines to cover only footwear having textile materials in greatest surface area in contact with the
ground. AAFA indicated that the proposed note would control classification at the heading level but “is
not relevant to classification of subheading level.”

Several other parties supported the provisions shown in the request letter in general terms or
indicated support for AAFA’s views.** Most interested parties, however, discussed the need for

% ESO (see app. G).

3 Treasury request letter (see app. A, pp. 6-7).

%2 See also submission from CBP (app. L).

* EDRA (see app. H); NRF (see app. I).

3 AAFA (see app. E, pp. 2-3, submission of June 25, 2010).
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additional tariff rate lines but did not address the language of tariff article descriptions or the location in
chapter 64 of the rate lines requested by Treasury.

C. Commission Recommendation

As indicated above, the Commission recommends that the President proclaim the tariff rate lines
proposed by Treasury, subject to the modifications to article descriptions set out in appendix B.

D. Discussion and Analysis

In its request letter, Treasury proposed tariff subheadings with the article description, “Including
a layer described by additional U.S. note 5 to this chapter.” Certain of the proposed provisions added
additional criteria so as to maintain duty treatment afforded to specific footwear (on the basis of the
constituent materials of the upper) in heading 6405. The Commission has identified two problems with
the proposed language.

First, the footwear in question may not always have a perceptible “layer” (in the dictionary sense
of a stratum or measurable thickness of one substance either spread over a surface made of another
substance or included between two strata made of other substances). Some footwear may have textile
materials sprayed or flocked onto the outer sole, but these materials may not cover the entire surface so as
to obscure any or all of the rubber, plastics, or other outer sole material. The proposed legal note does not
define or describe how the textile materials would appear on the outer sole or specify that they must form
a “layer.” Nor does it require the textile “layer” to be in contact with the ground—in apparent
contradiction with the intent of the note, which is to exclude some textile materials from the surface area
measurement contemplated by note 4(b) to chapter 64.

Second, the proposed additional U.S. note instructs CBP to take no account of arguably “flimsy”
textile materials when determining the constituent material of the outer sole, but the requested language
does not in fact describe them, as noted above. Given the uncertain nature of these materials and the
already complex structure of chapter 64, it seemed unlikely that the proposed article descriptions would
be consistently read as having an obvious meaning and coverage. Nor did the intended scope of the new
subheadings seem to align clearly with the provisions of the requested additional U.S. note.

The purpose of section 1205 is to provide for 8-digit subheadings that preserve substantial rate
neutrality and to describe the subject footwear that is to be reclassified in a sufficiently clear way to
inform importers of the intended scope of each provision. Once an initial transition has occurred, whether
any particular shoe or boot that has been imported falls under an existing tariff rate line of heading 6405
or instead is shifted to a rate line with the same rate of duty under another heading in chapter 64, existing
duty treatment should be preserved in the provisions ultimately proclaimed with the proposed legal note.
The Commission agrees with Treasury’s reliance upon liquidated entries and known trade as the
appropriate basis for the establishment of new tariff subheadings. To that extent, Treasury’s request
would appear to maintain substantial rate neutrality.

With respect to the article description for proposed tariff rate lines suggested by Treasury and
informally modified in an electronic message from CBP,* the Commission is recommending alternative

35 Electronic mail from Myles B. Harmon, Director, Commercial and Trade Facilitation Division, U.S. Customs and
Border Protection, July 2, 2010, suggesting for each tariff rate line requested by Treasury the following article description:
“Including textile material described by Additional U.S. Note 5 to this Chapter, provided that such textile material occupies the
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language that would, in the Commission’s view, more clearly align the tariff provisions with the language
of the legal note. Treasury and CBP have acknowledged that the original request language for the article
descriptions did not reflect the fact that the footwear that has been allowed to enter under heading 6405 is
that where, of the constituent materials in contact with the ground, textile materials make up the greatest
surface area.®*® As a result, the requested descriptions would have improperly allowed footwear having
less than the greatest surface area made up of textile materials to obtain the lower duty rates that would be
carried forward from heading 6405, contrary to the “substantial rate neutrality” prescribed by section
1205. The Commission agrees with AAFA’s concern in this regard and believes that its recommended
article descriptions, as shown in appendix B to this report, substantively address this “majority textile”
concern for all recommended tariff rate lines. Thus, the Commission is recommending that the new tariff
subheadings for footwear being shifted out of heading 6405 have the article descriptions provided in
appendix B to this report.

E. Corrections

The tariff rate lines set forth in appendix B include modifications to correct certain column 1-
general and column 1-special duty rates. Specifically, the request letter proposed a general duty rate of
2.5 percent ad valorem for new subheadings 6404.19.51 and 6404.19.61. In a telephone conference on
May 19, 2010, Treasury staff confirmed that the intended general rate for each subheading is 12.5 percent
ad valorem. The references were verified or modified and any typographical errors were corrected in the
cross-reference tables (appendixes C and D).

greatest surface area of the outer sole in contact with the ground.” See attached copies of CBP submissions in app. L to this
report.
% This point was made by AAFA and supported by FDRA and NRF in their respective submissions.
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VI. ADDITIONAL TARIFF RATE LINES SUGGESTED BY INTERESTED PARTIES

A. Suggestions of Interested Parties

The Commission received views from three interested parties that requested the inclusion of
additional tariff lines beyond those proposed by Treasury. The additional tariff lines would reflect
asserted actual trade or the possible classifications of all types of footwear that might have textile
materials on or in the outer sole.

AAFA requested numerous additional subheadings in order to preserve existing tariff treatment
for certain products. It asked for ten additional subheadings addressing imported footwear with an upper
of vegetable fibers, in order to preserve the existing duty rate of 7.5 percent ad valorem on those products;
it stated that Treasury’s request did not address imported footwear with an upper made of vegetable
fibers, and that some footwear should be identified based on the material used to manufacture the upper.
AAFA did not request additional subheadings with respect to certain footwear subject to a lower ad
valorem duty rate than the rate applicable to heading 6405.” AAFA also maintained that footwear with
outer soles made from textiles, described in existing HTS subheading 6402.99.40, was already being
imported. NRF supports AAFA’s written views.® AAFA’s request, however, was not accompanied by
liquidated Customs entry documents establishing that trade in such footwear exists, as requested by the
Commission in this investigation’s notice of institution.

Pro Line Manufacturing Co. likewise indicated that numerous additional tariff subheadings were
needed to preserve the duty treatment now afforded under HTS heading 6405. The absence of these
subheadings, according to Pro Line, would result in duty increases for a variety of footwear articles.*
However, Pro Line did not assert that it imported the footwear articles in question or supply
documentation showing liquidated entries as requested by the Commission.

FDRA'’s submission sought seven additional subheadings in order to cover footwear that it says is
being imported with a “textile layer” and classified in heading 6405. It also suggested additional
provisions with a 7.5 percent ad valorem duty rate, as did AAFA, and several others with a 12.5 percent
ad valorem duty rate. In these cases FDRA said “[t]here is no justification for restricting [the duty rate in
question] to a limited number of subheadings” and said that rate lines for each of these duty rates should
be added.*

The initial submission filed by ESO during the preliminary phase of this investigation indicated
that it considered the request letter’s list of needed tariff rate lines to be incomplete, and said that it had
developed a list of additional subheadings that would be necessary to ensure duty rate neutrality. It
indicated that it would supply its list to Commission staff during the final phase of the investigation, but
subsequent submissions from this firm did not include such a list or evidence of liquidated entries of the
footwear concerned.*

B. Commission Recommendation

3T AAFA (see app. E, submission of June 25, 2010).

*® NRF (see app. 1).

% pro Line (see app. J, pp. 7-8).

“0 EDRA (see app. H).

* ESO (see app. G, submission of May 14, 2010, p. 15).
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The Commission recommends that no additional tariff rate lines be created as requested by the
interested parties based on the information provided by the requesting parties for our inquiry.

C. Discussion and Analysis

The Commission’s notice of institution of this investigation requested that parties supply
liquidated Customs entries in support of any request for the addition of tariff rate lines, beyond those
requested by Treasury. As indicated above, the Commission agrees with Treasury that liquidated entries
and descriptive information are the appropriate basis for the inclusion of tariff rate lines in any
proclamation the President may issue following this investigation.

Treasury officials indicated to Commission staff that Treasury based its request for new tariff rate
lines on identified liquidated customs entries involving footwear that it believes would be reclassified by
the proposed note. Officials of Treasury and CBP indicated a preference to use liquidated entries as the
justification for the creation of tariff rate lines. That idea was also reflected in the Commission’s notice
of institution of this investigation, in which parties were asked to supply such entry documents with a
request for additional tariff lines. Further, these officials indicated that in the absence of any liquidated
customs entries to support requests by interested parties for more tariff lines, the Commission should not
suggest such additional rate lines in the current investigation and it has not done so.

Several interested parties* asserted that Treasury’s request did not contain all the new 8-digit
subheadings that would cover every type of footwear that might be imported with non-durable textile
materials on the outer sole. The additional subheadings mentioned by interested parties are as follows:

6401.99.30, 6401.99.60, 6402.91.10, 6402.91.50, 6402.91.16, 6402.91.60, 6402.91.70,
6402.91.80, 6402.91.90, 6402.99.08, 6402.99.12, 6402.99.33, 6402.99.40, 6402.99.80,
6402.99.90, 6404.11.20, 6404.11.90, 6404.19.15, 6404.19.20, 6404.19.25, 6404.19.40,
6404.19.70, and 6404.19.90.%

Two interested parties, FDRA and Pro Line, supplied copies of documents, not included with
their earlier submissions, that they believe support the need for additional proposed tariff lines. FDRA
requested provisions for footwear it believes would fall under subheadings 6402.91.90 and 6402.99.40 if
the proposed note were proclaimed. Pro Line requested a subheading for footwear it believes would fall
under subheading 6401.99.10.

FDRA supplied copies of entry documents for particular footwear that has been classified in
heading 6405 and indicated to Commission staff that the subject footwear would likely be reclassified by
the proposed note. Commission staff forwarded copies of these documents to CBP for verification. CBP
officials indicated that the information supplied on these entry documents did not allow a verification of
the current or potential future classification of the footwear concerned because the documents did not
clearly describe the footwear by its physical characteristics.

The Commission also received entry summary documents from Pro Line, though with no
evidence of how CBP liquidated the actual entry in question. The Commission sent these documents to
CBP. CBP indicated that the documents supplied by Pro Line did not allow a verification of the current

2 Submissions by AAFA, FDRA, and NRF.

3 current subheadings 6402.91.90 and 6404.19.90 were cited by all interested parties commenting on the need for
additional rate lines.
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or potential future classification of the footwear concerned. The Commission believes that the
information supplied by Pro Line in this inquiry is inconclusive and therefore does not recommend an
additional tariff line.

Treasury, CBP, and USTR may wish to keep the issues raised by the interested parties in this
investigation under review.

PROBABLE ECONOMIC EFFECT OF RECOMMENDED MODIFICATIONS

Section 1205(c) of the Act requires the Commission to include in its report a statement of the
probable economic effect of each recommended change on any industry in the United States. The
Commission finds that these recommendations will have little or no economic effect on any industry in
the United States.

The Commission reached this conclusion for two principal reasons. First, the Commission
regards all of the modifications to be rate neutral in that none of the modifications will alter existing
customs tariff treatment.** Second, there is little or no domestic production of footwear that is like or
directly competitive with the footwear covered by these modifications. Virtually all U.S. consumption of
footwear that falls within the HTS description is imported. It is believed that China supplies the majority
of the U.S. market for the subject footwear with applied or embedded textile materials on the outer sole
and that little if any such footwear is produced within the United States customs territory, although some
might be assembled in Caribbean countries pursuant to note 2(b) to subchapter 11 of chapter 98 of the
HTS and effectively treated as U.S. production. The extent to which any U.S. firm may produce footwear
with applied or embedded textile materials on the outer sole is unknown, but likely to be negligible or
nonexistent given the apparent lack of added functionality such materials would supply.

* 1t should be noted that the rules of origin under various U.S. free trade or trade promotion agreements, as set out in
pertinent HTS general notes for purposes of customs administration, must be modified following appropriate procedures under
each such agreement and implemented by the parties according to their national legal regimes. These HTS general notes would
need to be modified by subsequent proclamations over time after each agreement's rules are rectified internationally, in order to
take into account all proclaimed tariff rate line modifications. Administrative action by CBP is undertaken during the period
leading to implementation of each set of rules of origin rectifications so as to continue the tariff commitments under each
agreement.
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DEPARTMENT OF THE TREASURY
WASHINGTOM, D.C. 20220

JAN 1 5 2010

Mr. David B. Beck

Office of Tariff Affairs and Trade Agreements
U.S. International Trade Commission

500 E Street, SW

Washington, DC 20436 -

RE:  Proposed Modifications to the Harmonized Tatiff Schedule of the United States
(HTSUS) Pursuant to Section 1205 of the Omnibus Trade and Competitiveness
Act of 1988; Special Classification Provisions in Chapter 64 of the HTSUS

hY

Dear Mr. Beck:

Pursuant to Section 1205 of the Omnibus Trade and Competitiveness Act of 1988 (19 U.S.C.
§3005), the Department of the Treasury respectfully requests that the International Trade
Commiission (ITC) commence 2 Section 1205 investigation regarding the administration of Note
4(b) to Chapter 64, Harmonized Tariff Schedule of the United States (HTSUS). We specifically
~ request that the ITC recommend to the President the addition of an Additional U.S. Note and the
amendment of certain classification provisions in Chapter 64 of the HTSUS relating to certain
footwear featuring outer soles of rubber or plastics to which a layer of textile material has been
added. These suggested measures would promote the uniform application of the Harmonized
System Convention as well as alleviate unnecessary administrative burdens.

TarifT Classification of Footwear

Classifying footwear at the heading level requires consideration of the composition of the upper
and the outer sole of the footwear. With regard to determining the composition of the outer sole,
Legal Note 4(b) states the following: “[t]he constituent material of the outer sole shall be taken to
be the material having the greatest surface area in contact with the ground, no account being
taken of accessories or reinforcements such as spikes, bars, nails, protectors or similar
attachments.”

.Customs and Border Protection (CBP) has issued a number of decisions holding that textile
material added to an outer sole that is otherwise composed of rubber or plastics will be
considered the constituent material of the outer sole when it covers the majority of the surface
area of the outer sole in contact with the ground.’ We have undertaken a review of these
decisions in conjunction with the events which are described below. :

! See Headquarters Ruling Letter 965751, dated November 18, 2002, in which CBP, responding to a Petition by
Domestic Interested Party filed pursuant to 19 U.S.C. § 1516, held that such textile material should be taken into
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HSC Decisions on Footwear Featuring Rubber/Plastics Quter Soles with a Layer of Textile
Material Attached to the Surface Area

At the request of the United States, at its 34™ Session, the Harmonized System Committee (HSC)

of the World Customs Organization examined the issue of the classification of three types of
footwear featuring rubber/plastics outer soles with an added layer of textile material. The

Committee decided to classify the first two samples in subheading 6404.19* and a third sample in

subheading 6405.20°, by application of General Interpretative Rules (GRI) 1 and 6. By letter of

December 3, 2004, China entered a reservation on the decisions classifying two of the samples in

subheading 6404.1 9. As a consequence, the HSC approved an amendment to the Compendium

of Classification Opinions only for the sample classified in subheading 6405.20. Classification

. Opinion 6405.20/1 (HSC/35) describes a shoe with a textile upper and an outer sole of rubber, 52
percent of which was covered with textile flock that was partially embedded in the rubber, and

provides for classification in subheading 6405.20.

The HSC ultimately reconsidered the tariff classification of the other samples at its 36" Session
and confirmed that the samples were indeed classified in subheading 6404.19.° Amendments to
the Compendium of Classification Opmxons reflecting the decisions made at HSC/36 were
approved by the HSC at its 37" Session.® In 6404,19/1 (HSC/37, March 2006), a woman'’s shoe
~ with a textile upper and an outer sole of plastics, 67.5 percent of which was covered with
flocking (fibers of rayon not exceeding Smm in length) in a manner that created a design and
trademark, was classified in subheading 6404.19. Similarly, in 6404.19/2 (HSC/37, March

. 2006), a woman’s shoe with a textile upper and an outer sole of plastics, 78 percent of which was
covered by a detachable knitted polyester fabric that was affixed to it at the ball of the foot and
heel, was also classified in subheading 6404.19. In both of these classification opinions, the
textile material on the footwear was considered to be an ¢ ‘accessory or reinforcement” and was
therefore not taken into account in determining the constituent material of the outer sole having
the greatest surface area in contact with the ground.

Unlike the footwear in Classification Opinion 6405.20/1, in which the textile flock was found to
be partially embedded, the textile material on the footwear subject to Classification Opinions
6404.19/1 and 6404.19/2 was found to be merely attached, and consequently was determined not
10 be the constituent material of the outer sole.

In addition to the foregoing classification opinions, the HSC adopted an amendment to the
General Explanatory Note (EN) (C) to Chapter 64 (GEN 64(C)) at HSC/37. GEN 64(C) now
reads as follows:

account for the purpases of Note 4(b} to Chapter 64, HTSUS, notwithstanding the fact that the textile material wears
off after very limited use. CBP also issued approximately twenty rulings following this line of reasoning.

? Subheading 6404.19 provides for: “Footwear with outer soles of rubber, plastics, leather or composition leather
and uppers of textile materials: Footwear with outer soles of rubber or plastics: Other.”

? Subheading 6405.20 provides for: “Other footwear: With uppers of textile materials,”

4 See Annex O/19, Doc. NC0938B3b (HSC/35 ~ Report).

5 See Amex F/2 to Doc. NC1004E1b (HSC/36 - Report),

® See Annex 0/16 to Doc. NC1059B2b (HSC/37 — Report).
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The term “outer sole” as used in headings 64.01 to 64.05 means
that part of the footwear (other than an attached heel) which, when
in use, is in contact with the ground. The constituent material of
the outer sole for purposes of classification shall be taken to be the
material having the greatest surface area in contact with the
ground. In determining the constituent material of the outer sole,
no account should be taken of attached accessories or
reinforcements which partly cover the sole (see Note 4(b) to this
Chapter). These accessories or reinforcements include spikes,
bars, nails, protectors ot similar attachments (including a thin layer
of textile flocking (e.g., for credting a design) or a detachable
textile material, applied to but not embedded in the sole). ‘

The HSC classification opinions and GEN 64(C) reiterate that “accessories or reinforcements,”
covering or affixed to the outer sole, are not to be taken into account in determining the
constituent material of the outer sole. As made clear in these sonrces, “accessories or .
reinforcements” can take the form of spikes, bars, nails, protectors, flocking, detachable textile
material or similar itemns that may be positioned on the outer sole. Such “accessories or
reinforcements” are subordinate in the formation of the outer sole to the extent that if they were
detached, an outer sole of another material remains. The HSC classification opinions and GEN
64(C) also stated that material that is “embedded” is not regarded as subordinate in the formation
of the outer sole. “Embedded” material is not an accessory or reinforcement, but part of the -
actual onter sole that is to be taken into account in determining the constituent material of the
outer sole as described by Note 4(b) to Chapter 64, HTSUS.

Tt does not appear that the decisions of the HSC, as reflected in the General Explanatory Note,
draw an adequate distinction between textile layers on outer soles that are to be considered
accessories or reinforcements and those which are not. Rather than basing the question on the
manner in which the textile layer is applied, such a distinction should be drawn based on whether
the layers of textile materials possess the characteristics usually required for normal use of an
outer sole, such as durability or strength. Those which do not should be considered accessories
and reinforcements and should not be taken into consideration for classification purposes.

Accordingly, we respectfully request that, in light of the decisions taken by the HSC with respect
to GEN 64(C) and the scope of Note 4(b) to Chapter 64 of the Harmonized System, an
Additional U.S. Note be added to Chapter 64, HTSUS, to clarify that textile materials that do not
possess the characteristics usually required for normal use of an outer sole (e.g., durability
strength, etc.) should not be taken into account for classification purposes when added to an
outer sole. .

Specifically, we suggest that the following Additional U.S. Note be inserted in Chapter 64 of the
Harmonized Tariff Schedule of the United States:

““5_ For purposes of determining the constituent material of the
outer sole pursuant to Note 4(b) to this Chapter, no account
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shall be taken of textile materials which do not possess the
characteristics usually required for normal use of an outer
sole, including durability and strength.”

On the basis of rulings issued by CBP, the tariff classification of certain imported footwear
falling under the scope of the proposed Additional U.S. Note 5 will change from subheadings
6405.20.30, 6405.20.90, and 6405.90.90 to other subheadings in Chapter 64, HTSUS, !
Accordingly, in order to ensure substantia] rate neutrality, and to reflect our understanding of
current trade patterns, we respectfully request that new tariff lines be inserted into the structure
of headings 6402 and 6404, HTSUS, as follows:

A)  Subdivide subheading 6402.99.60 into the following two new subheadings:

Valued not over $3/pair:

6402.99.61 Including a layer descnbed by additional U.S. Note 5
to this Chapter... rereene e ersenenseess e ssnenieseerennane 12.5%
6402.99.69- L0111 U SR 48%

(B) Subdivide subheading 6402.99.70 into the following two new subheadings:

Valued over §3 but not over $6.50/pair:

6402.99.71 Including a layer described by additional U.S. Note 5
£0 this ChAPLEL. ..\ eeee et e bea e 12.5%
6402.99.79. (011 O U U PEPRTOON 90¢/pair + 37.5%

. (C) Subdivide subheading 6404.1 1.40 into the following two new subheadings:

Having soles (or mid-soles, if any) of rubber or plastics which are affixed to
the upper exclusively with an adhesive (any mid-soles also being affixed
exclusively t6 one another and to the sole with an adhesive); the foregoing
except footwear having a foxing or a foxing-like band applied or molded

at the sole and overlapping the upper and except footwear with soles

which overlap the upper other than at the toe or heel:

6404.11.41 Including a layer described by additional U.S. Note 5
t0 this Chapter. ... vcoiiieire e e 7.5%
6404.11.49 OHRET i e e 37.5%

D) Subdivide subheading 6404.11.50 into the following two new subheadings:

Other: .
6404.11.51 Including a layer described by additional U.S. Note 5
to this Chapter.........oooveevvecciieninninnen st
7.5% :

7 In particular, footwear with textile material attached to the outer sole is classmﬁable in subheadings 6405.10.10,
HTSUS, at 10 percent ad valorem, 6405.20.30, HTSUS, at 7.5 percent ad valorem, and 6405.20.90, HTSUS, at
12.5% ad valorem,



6404.11.59 101173 R 48%
(E) Subdivide subheading 6404.11.60 into the following two new subheadings: '

Having soles (or mid-soles, if any) of rubber or plastics which are affixed to
the upper exclusively with an adbesive (any mid-soles also being affixed
exclusively to one another and to the sole with an adhesive); the foregoing
except footwear having a foxing or a foxing-like band applied or molded

at the sole and overlapping the upper and except footwear with soles

which overlap the upper other than at the toe or heel:

6404.11.61 Including a layer described by additional U.S. Note 5
' : t0 this CHApLET....ociiiv it ecreei e, 7.5%
6404.11.69 Other ...cocvevenveernnns e 37.5%

(F)  Subdivide subheading 6404.11.70 into the following two new subheadings:

. Other: ’
6404.11.71 Including a layer described by additional U,S. Note 5
10 this CHAPIEL. v eceritiere e iver et mre e e eeeae e 7.5%
6404.11.79 8111 USRI 90¢/pair +37.5%

(@) Subdivide subheading 6404.11.80 into the following two new subbeadings:

Valued over $6.50 but not over $12/pair:

© 6404.11.81 Including a layer described by additional U.S. Note 5
£0 this Chapter......vvuieieiiiier e e s 7.5%

6404.11.89 101115 R A e 90¢/pair + 20%

() Subdivide subheading 6404.19.35 into the following three new subheadings:

Other:
6404.19.36 Including a layer described by additional U.S. Noete 5 to this
Chapter and with uppers of vegetable fibers ..................... 7.5%
6404.19.37 Inchiding a layer described by additional U.S. Note 5 to this Chapter
and with uppers of materials other than vegetable fibers ...... 12.5%

6404.19.39 OhET «oen ittt e e e e 37.5%
(I)  Subdivide subheading 6404.19.40 into the following two new subheadings:

Having soles (or mid-soles, if any) of rubber or plastics which are affixed to
the upper exclusively with an adhesive (any mid-soles also being affixed
exclusively to one another and to the sole with an adhesive); the foregoing
except footwear having a foxing or a foxing-like band applied or molded

at the sole and overlapping the upper and except footwear with soles

which overlap the upper other than at the toe or heel:

A-5
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6404.1941 Including a Iayer described by addmona] U.S. Note §
to this Chapter.......cooviviiinveieiiiv i 12.5%
6404.19.49 OtBET covvee e 37.5%

()  Subdivide snbheading 6404.19.50 intd the following two new subheadings:

Other:
6404.19.51 Including a layer described by additional U.S. Note 5 :
0 EhES CADEET. ... vecvveeerereeeseerrnesereeeeeeeeensesereese 25% —> 1.5
6404.19.59 10131 R U PUSUO 48%

(K) Subdivide subheading 6404.19.60 into the following two new subheadings:

Having soles (or mid-soles; if any) of rubber or plastics which are affixed to
. the upper exclusively with an adhesive (any mid-soles also being affixed

exclusively to one another and to the sole with an adhesive); the foregoing

except footwear having a foxing or a foxing-like band applied or molded

at the sole and overlapping the upper and except footwear with soles

which overlap the upper other than at the toe or heel:

6404.19.61 Including a layer descnbed by additional U.S. Note 5 ,
t0 this Chapler. ...vveve i iievrii i cieee e crrie e ennnenenns 2.5% =7 (24" %

6404.19.69 o Other oo [N 37.5%

(L) -Subdivide subheading 6404.19.70 into the following two new subheadings:

Other: ‘
6404.19.71 ~ Including a layer described by additional U.S. Note 5
10 thiS Chapter....ovrereiirrei it eee et e rern v e 12.5%
6404.19.79 Other wuvvviiiiii 90¢/pair + 37.5%

(M) Subdivide subheading 6404.19.80 into the following two new subheadings:

Valued over $6.50 but not over $12/pair:

6404.19.81 Including a layer described by additional U.S. Note 5
t0 this Chapter.....ccouuviiiiereiiier e e et 12.5%
6404.19.89 10111 TP S0¢/pair + 20%

The above-described amendments to Chapter 64 of the HTSUS will ensure that footwea‘r
featuring outer soles of rubber and plastics with a layer of textile material added to the surface




area of the outer sole will promote, in a rate‘rieﬁwal manner, uniform application of the
~ Harmonized System Convention while mitigating the administrative burden of enforcing the
classification principle set forth by the HSC in General EN 64(C).

Thank you for your consideration.

 Sincerely,
e ’j (‘""9

€ f g‘ N § .
Lol 0. ﬁ.,;sézg,}zg;
TimothyE. Skud ‘

Deputy Assistant Secretary
Tax, Trade, and Tariff Policy

ce: Shara L. Aranoff, Chairman, U.S. International Trade Commission
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COM/AS 7 - July 2006 Section Xil

6402.99 1. Light-weight shoes, the outer sole and the upper of which are made of pads of cel-
lular plastics bondedgogether along the outside edges. This type of footwear is worn

metatarsal injury. They consist of an upp
¢ with an external layer of plastics being

6404.19 1. Woman’s shoe, with a textile upper and an outer sole of plastics, a portion of
which is covered with flocking (fibres of rayon not exceeding 5 millimetres in
length) in a manner which creates a design and includes the trade mark. The sur-
face area of the outer sole in contact with the ground (excluding the separately at-
tached heel) is approximately 67.5 percent textile material and 32.5 percent plas- -
tics. However, the textile material was considered to be an accessory or rein-
forcement and was therefore not taken into account in determining the constituent
material of the outer sole having the greatest surface area in contact with the
ground. .

Application of GIRs 1 (Note 4 (b) to Chapter 64) and 6.

XII'1 E




COMJAS 7 - July 2006 | | Section XII

X . T

A ,1/ Woman’s shee, with a textile upper.and an outer sole of plastics moulded in the
piece and with a layer of knitted polyester fabric affixed to it at the ball of the foot
and heel. The surface area of the outer sole in contact with the ground (including
the heel) is approximately 78 percent detachable textile material and 22 percent
plastics. However, the textile material was considered to be an accessory or rein-
forcement and was therefore not taken into account in determining the constituent
material of the outer sole having the greatest surface area in contact with the
ground.

Application of GIRs 1 (Note 4 (b) to Chapter 64) and 6.

XII/1a E

A-10




COM/AS 5 — June 2005 | ~ Section XIi

6405.20 1. Shoe with a textile upper and an outer sole of rubber, mainly covered with textile
flock partially embedded in the rubber. This textile material covers approximately
52 % of the outer sole in contact with the ground compared to 48 % covered by
rubber.
Application of GIRs 1 (Note 4 (b) of Chapter 64) and 6.
Textile flock par- = Textile flock
tially embedded » partially em-
in the rubber bedded in the
rubber

Rubber

6405.90

vesaenerss Lipnit

emanmanunss

> Rubber -

X2 E

A-11
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INTERNATIONAL TRADE
COMMISSION

[Investigation No, 1205-8]

Certain Footwear: Recammendations
For Medifying the Harmonized Tariff
Schedule of the United States

AGENCY: United States International
Trade Commission.

ACTION: Natice of institution of
investigation and opportunity to
comment on proposed
recommendations.

SUMMARY: Following receipt of a letter
from the U.8. Department of the

Treasury, (Treasury), the Commission ‘

instituted investigation No. 1205-8,

A-13

Cen‘mn Fooitwear: Recommendotions for
Modifying the Hormonized Tariff
Schedule of the United States, pursvant
to section 1205 of the Omnibus Trade

" and Competitiveness Act of 1988 (19

U.5.C. 3005), for the purpose of
submitting recommendations to the
President regarding the addition of an
Additional U.S. Note and the
amendment of certain classification
provisions in Chapter 64 of the
Harmonized Tariff Schedule of the
United States (HTS) relating to certain
footwear featuring outer soles of rubber
or plastic to which a layer of textile
material bas been added.

DATES:

May 14, 2010: Deadline for filing
written submissions relating to
proposed HTS changes requested by
Department of Treasury,

May 28, 2010: Preliminary
Commission report containing proposed
recommendations posted on the
Commission Web site at http://
www,usitc.gov/tariff affairs/
modificotions_hts.htm.

June 25, 2010: Deadline for ﬁhng
written submissions to be inciuded i in
final recommendations.

July 12, 2010: Transmitial of final
recommendations tp the President,
ADDRESSES: All Commission offices are
located in the United States
International Trade Commission
Building, 500 E Street, SW,,
Washington, DC, All written
submissions shiould be addressed to the
Secretary, United States International
Trade Commission, 500 E Street, SW,,
Washington, DC 20436. The public
record for this collection of proposals
may be viewed on the Commission’s
electronic docket (EDIS) at http://
www.usitc.gov/secratary/edis. htm.

FOR FURTHER INFORMATION CONTACT:
Donnette Rimmer, Nomenclature
Analyst (202-205-0663,
donnette.rimmer@usitc.gov), or Janis L.
Summers, Attorney Advisor (202-205-
2605, janis.summers@usite.gov), of the
Office of Tariff Affairs and Trade
Agreements (fax 202—~205-2616}. The
media should contact Margaret

O'Laughlin, Office of External Affairs
(202-205~1819,
margaret,oleughlin@usitc. gov). Hearing
impaired individuals may obtain
information on this matter by contacting
the Commission’s TDD terminal at 202~
205-1810. General information
concerning the Commission may also be
obtained by accessing its Internet Web
site (hitp://www.usitc.gov). Persons with
mobility impairments who will need
special assistance in gaining access to
the Commission should contact the
Office of the Secretary at 202-205-2000.
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Background: Section 1205(a) of the
Omnibus Trade and Competitiveness
Act 0f1988 (the 1988 Act) (19 U.S.C.
3005(a)) provides that the Cominission
shall keep the HTS under continuous
review and periodically recorumend to
the President such modifications in the
HTS as-the Commission considers
- necessary or appropriate to accomplish
five general objectives. Among these
stated objectives, section 1205(a)(2) of
the 1988 Act directs the Commission to
consider changes to the HTS to promote
the uniform application of the
Harmonized System Convention and
particularly the Protocol thereto, which
contains the Harmonized System
nomenclature structure and
accompanying legal notes. Section
1205(a)(4) directs the Commission to
consider changes to the HTS to alleviate
unnecessary administrative burdens.
Subsections (b) through (d) of section
1205 describe the procedures the
Commission is to follow in formulating
recommendations, including with
respect to soliciting and considering
views of interested Federal agencits and
the public. Section 1205{b)(1) requires
that the Commission give notice of
proposed recommendations and afford
reasonable opportunity for interested
parties to present their views-in writing.

In a letter dated January 15, 2010,
from Timothy E. Skud, Deputy Assistant
Secretary of the Treasury for Tax, Trade,
and Tariff Policy, Treasury asked that
the Commission conduct an
investigation under section 1205 for the
purpose of making recommendations to
the President regarding the addition of
an Additional U.S. Note and the
amendment of certain classification
provisions in Chapter 64 of the HTSUS
relating to certain footwear featuring
outer soles of rubber or plastics to
which a layer of textile material has
been added. The letter included
Treasury’s proposed language for an
Additional U.S. Note and proposed
changes in various U.S. tariff rate lines
at the 8-digit level that take into account

decisions of the Harmonized System
Commitiee of the World Customs
Organization (WCO) on the
classification of particular footwear for
purposes of the Harmonized System.
Treasury’s letter provided additional
background on the tariff classification of
footwear and relevant decisions of U.S.
Customs and Border Protection
(Customs) and noted the decisions that
are the basis of Treasury’'s request. A
copy of Treasury’s letter is being posted
on the Commission's Web site at
http:/fwww.usite.gov.

The Harmonized Commodity
Description and Coding System (HS)
nomenclature, which is maintained by

the WCO, provides a uniform structural
basis for the customs tariffs and
statistical nomenclatures of all major
trading countries of the world,
including the United States. The HS
establishes the broadest principles of
classification and levels of categories in
the HTS, comprising the General Rules
of Interpretation, Section and Chapter
titles, Section and Chapter legal notes,
and heading and subheading texts to the
6-digit level of detail. Additional U.S.
Notes, further subdivisions (8-digit
subheadings and 10-digit statistical
annotations) and statistical notes, as
well as the entirety of chapters 98 and
99 and several appendixes, are national
legal and statistical detail added forthe
administration of the U.S. tariff and
statistical programs and are not part of
the international HS.

.An up-to-date copy of the HTS, which

~ incorporates the international HS in its

overall siructure, can be found on the
Commission’s Web site (http:/
www.usitc.gov/tata/his/bychapter/
index.htm), Hard copies and elecironic
copies on CD can be found at many of
the 1,400 Federal Depasitory Libraries
located throughout the United States
and its territories; further information
about these locations can be found at
http://www.gponceess.gov/fdlp.htinl or
by contacting GPO Access at the
Government Printing Office at this
telephone number: 866-512-1800.

The Commission will prepare a
preliminary report containing propoged
recommendations in order 1o provide
notice to the public of potential HTS
changes and to solicit comment and
input. In preparing these proposed
recommendations, the Commission will
take into account Treasury’s request, as
well ag all other appropriate legal and
technical considerations relating to HTS
Chapter 64, and will include where
appropriate the input submitted by
other agencies and interested parties.
The Commission will post its
preliminary report containing the
proposed recommendations on its Web
site at hitp://www.usitc.gov/
tariff offairs/modifications_hts.htm by
May 28, 2010, The preliminary report
will also include a non-authoritative
cross-reference table prepared by
Comimission staff that will show the
likely existing and future tariff
classifications of the goods concerned.
Any additional submissions from other
agencies and the public based on the
preliminary report must be filed by June
25, 2010, in order to be taken into
account. The Commission will then
prepare its fina) report and
recommendations to subimuit to the
President. Interested parties should be
aware that Customs has domestic legal

T A-14

authority for tariff classification and that
Customs may provide information, both
before and after the proposed
recommendations are posted, that
indicates different or additional tariff
classifications of some goods, Thus, the
clagsifications that appear in the
Commission’s cross-reference table are
subject to change during the
investigation.

Written submissions should be filed
in accordance with the procedures
below. Interested parties should take
into account the classification of the
merchandise concerned under the
international Harmonized System as
well as domestic decisions and seek to
further the goals set out by section 1205
of the 1988 Act and the Harmonized
System Convention. No proposals for
changes to existing U.S. rates of duty or
to 10-digit statistical annotations or
notes will be considered by the
Commission during its review.
However, the Commission will examine
information concerning the rates of duty
currently utilized by importers in
lignidated and undisputed eniries of
specific footwear that is the subject of
this investigation. The changes in the
HTS that may result from this
investigation are not intended to alter
current tariff rates but instead are
intended to ensure that existing tariff
rates continue fo be applicable
following the implementation of new
U.S. tariff provisions.

Written Submissions: Interested
parties and agencies are invited to file
written submissions relating to the
recommendations that the Commission
should propose based on Treasury’s
request. They may also file, following
the posting of the Commission’s
proposed recorumendations,
submissions relating to the
recommendations that the Commission
must submit to the President, All
written submissions should be
addressed to the Secretary. Written
submissions relating to Treasury’s
request should be received no later than
May 14, 2010, and those relating to the
final recommendations the Commission
should submit to the President should
be received no later than June 25, 2010.

* Submissions should refer to

“Investigation No., 1205-8" in a
prominent place on the cover page and/
or the first page. All written
submissions must conform with the
provisions of section 201.8 of the
Commission’s Rules of Practice and
Procedure (19 CFR 201.8). Section 201.8
requires that a signed original {or a copy
so designated) and fourteen {(14) copies
of each document be filed. In the event
that confidential treatment of a
document is requested, at least four (4)
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additional copies must be filed, in
which the coufidential information
must be deleted (see the following
paragraph for further information
regarding confidential business
information). The Commission’s rules
authorize fling submissions with the

. Secretary by facsimile or electronic
means only to the extent permitted by
section 201.8 of the rules (see Handbook
for Electronic Filing Procedures, hitp://
www.usite.gov/secretary/
fed_reg_notices/rules/documents/
handbook_on_electronic_filing.pdf).
Persons with questions regarding
electronic filing should contact the
Secretary (202—205-2000).

Any submissions that contain
confidential business information must -
also conform with the requirements of )
section 201.6 of the Comunission’s Rules
of Practice and Procedure (19 CFR
201.6). Section 201.6 of the rules
requires that the cover of the document
and the individual pages be clearly
marked as to whether they are the
“confidential” or “non-confidential”
version, and that the confidential
business information be clearly
identified by means of brackets. All
written submissions, except for

- confidential business information, will
be made available for inspection by
interested parties. Confidential business
information received in the proposals
may be made available to Customs and
Census during the examination of these
proposals, The Commission will not
otherwise publish or release any
confidential business information
received, nor release it to other
government agencies ot other persons.
By order of the Commission.
Issued: April 8, 2010.
Marilyn R. Abbott,
Secretary to the Commission.
[FR Doc. 2010-8360 Filed 4-12-10; 8:45 am]
BILLING CODE 7020-02-P
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By order of the Commission. Issued: July 13, 2010.
Marilyn R. Abbott, Marilyn R. Abbett, |
Secretary to the Commission. Secretary to the Commission.
[FR Dac. 2010-17469 Filed 7-16-10; 8:45 am] {FR Doc. 2010-17467 Filed 7-16-10; 8:45 am]
BILLING CODE 7020-02-P BILLING CODE 7020-02-P
INTERNATIONAL TRADE
COMMISSION

[investigation No. 1205-8]

Certain Footwear: Recommendations
for Modifying the Harmonized Tariff
Schedule of the United States

AGENCY: United States International
Trade Commissian.

ACTION: Change in date for transmitting
final recommendations to the President.

summARY: The Commission has changed
the date on which it intends to report its
final recommendations to the President
in this matter from July 12, 2010, to
August 9, 2010, to allow more time to
consider the views submitted by Federal
agencies and other interested parities.
DATES: August 9, 2010—Transmittal of
final recommendations to the President.

ADDRESSES: All Commission offices,
including the Commission’s hearing
rooms, are located in the United States
International Trade Commission
Building, 500 E Stest, SW.,
Washington, DC. The public record for
this investigation may be viewed an the
Commission’s electronic docket (EDIS)
at hitp://www.usitc.gov/secratary/
edis.htm. '

FOR FURTHER INFORMATION CONTACT:
Donnette Rimmer, Nomienclature
Analyst (donnette.rimmer@usitc.gov,
202-205-3031) or Janis L. Summers,
Attorney-Advisor (janis.summers@usitc.

- gov, 202-205-2605). The media should

contact Margaret O'Laughlin, Office of
External Relations (202-205-1819 or
margaret.olaughlin@usitc.gov). Hearing-
impaired individuals may obtain-
information on thismatter by contacting
the Commission's TDD terminal at 202~
205~1810. General information
concerning the Commission may also be
obtained by accessing its Internet server
(http:/fwww.usitc.gov). Persons with
mobility impairments who will need
special assistance in gaining access to
the Commission should contact the
Office of the Secretary at 202~205-2000.
Background: Natice of ingtitution of
the investigation and opportunity to
comment on propdsed
recommendations was published in the
Federal Register on April 13, 2010 (75
FR 18882). The periad for filing written
submissions closéd on June 25, 2010.

By order of the Commission.
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APPENDIX B

RECOMMENDED MODIFICATIONS TO THE HTS






Appendix B - Proposed Modifications to the HTS
64-1. The following new additional U.S. note to chapter 64 is inserted in numerical sequence:

“B. For the purposes of determining the constituent material of the outer sole pursuant to Note 4(b) of this
Chapter, no account shall be taken of textile materials which do not possess the characteristics usually
required for normal use of an outer sole, including durability and strength.”

64-2. Subheading 6402.99.60 is superseded by the following:

[Other footwear with outer soles or rubber
or plastics:]
[Other footwear:]
[Other?]
[Other:]
[Other:]
[Other:]
“Valued not
over
$3/pair:]
6402.99.61 Having an
outer sole
with textile
materials
having the
greatest
surface area
in contact
with the
ground, but
not taken
into account
under the
terms of
additional
U.S. note 5
to this
Chapter ... 12.5% Free (AU,BH,CA, 35%
CL,D,E,IL,J+,JO,
MA,MX,0M,P,PE,
R,SG)
6402.99.69 Other ..... 48% Free (AU,BH,CA, 84%"
’ CL,E,IL,J+,JO,
MA,MX,OM,P,
PE,R)
9.6% (SG)
15 House
slippers

Other:
30 For
men

60 For
wo-
men

90 Oth-
er

B-1



Appendix B - Proposed Modifications to the HTS

64-3. Subheading 6402.99.70 is superseded by the following:

[Other footwear with outer soles of
rubber or plastics:]
[Other footwear:]
[Other:]
[Other:]
[Other:]
[Other:]

“Valued

over $3 but

not over

$6.50/pair:]
Having an
outer sole
with textile
materials
having the
greatest
surface area
in contact
with the
ground, but
not taken
into account
under the
terms of -
additional
U.S.note 5
to this
Chapter ...

6402.99.71

12.5%

6402.99.79 90¢/pr. +

37.5%

15 ' House
slippers

" Other:
30 For
men

60 For
wo-
men

90 Oth-
er

B-2

Free (AU,BH,CA, 35%
CL,D,E,IL,J+,JO,
MA,MX,0OM,P,PE,
R,SG)

Free (AU,BH,CA,
CL,D,E,IL,J+,JO,
MA,MX,0M,P,
PE,R)

18¢/pr. +

7.5% (SG)

84%"



Appendix B - Proposed Modifications to the HTS

64-4. Subheading 6404.11.40 is superseded by the following::

6404.11.41

30
60
90

[Footwear with outer soles...:]
[Footwear with outer soles of rubber

[Sports footwear...:]

[Valued not over $3/pair:]

“Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed
to the upper
exclusively with-an
adhesive (any mid-
soles also being
affixed exclusively
to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at
the toe or heel:
With an upper of
vegetable
materials and
having an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter .......

For men
For women
Other

B-3

7.5% Free (AU,BH,CA,
CL,DE,IL,J+,J0O,
MX,0M,P,
PE,R,SG)
2.4% (MA)

35%



' 6404.11.49

[Footwear with outer soles...’]
[Footwear with outer soles of rubber

[Sports footwear...:]

[Vaiued not over $3/pair:}

[Having scles (or mid-
soles, if any) of
rubber or plastics
which are affixed

to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively

to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at
the toe or heel:]

Other ......... 37.5%

B-4
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Free (AU,BH,CA,
CL,D,E,ILJ+,J0O,
MA,MX,0OM,P,
PE,R)

7.5% (SG)

86%”



Apperidix B - Proposed Modifications to the HTS
64-5. Subheading 6404.11.50 is superseded by the following:

[Footwear with outer soies...:]
-[Footwear with outer soles of rubber

or plastics:]
[Sports footwear...:]
[Other:] _
[Valued not over $3/pair:]
_ “Other:
6404.11.51 With an upper of
v ' vegetable fibers
and having an
outer sole with
textile materials
having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5o this
chapter ....... 7.5% Free (AU,BH,CA, 35%
CL,D,E,ILJ+,JO,
MX,0M,P,PE,
R,SG)
2.4% (MA)
30 For men
60 For women
a0 Other _
6404.11.59 Other ......... 48% Free (AU,BH,CA, 84%”
: CL,D,E,IL,J+,J0O,
MA,MX,0OM,P,
PE,R)
9.6% (SG)

B-5



Appendix B - Proposed Modifications to the HTS
64-6. Subheading 6404.11.60 is superseded by the following:

[Footwear with outer soles...:]
[Footwear with outer soles ....]
[Sports footwear...:]
[Other:]

[Valued over $3 but...:]
“Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed
to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively
to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at
the toe or heel:

6404.11.61 With an upper
of vegetable
fibers and having
an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of

additional U.S.
Note 5 to this
chapter ....... 7.5% Free (AU,BH,CA, 35%
CL,D,E,IL,J+,JO,
MX,0M,P,PE,
R,SG)
2.4% (MA)
30 For men
60 For women
90 Other
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[Footwear with outer soles...:]
[Footwear with outer soles ...:]
[Sports footwear...:]

[Other:]

[Valued over $3 but...:]

6404.11.69

30
60
90

[Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed
to the upper
exclusively with an
adhesive {any mid-
soles also being
affixed exclusively
to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at
the toe or heel:]
Other ...... e

For men
For women
Other

Free (AU,BH,CA,
CL,D,E,IL,J+,J0O,
MA,MX,0M,P,
PE,R)

7.5% (SG)

66%"



Appendix B - Proposed Modifications to the HTS

64-7. Subheading 6404.11.70 is superseded by the following:

[Footwear with outer soles...:]
[Footwear with outer soles...:]
[Sports footwear...:]
[Other:]
[Valued over $3 but...:]
“Other:

6404.11.71 With an upper
of vegetable
fibers and having
an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter ....... 7.5%

30 For men
60 ’ For women
: 90 Other
6404.11.79 Other ......... 90¢/pr. +
37.5%

30 For men
60 For women
g0 Other.

B-8

Free (AU,BH,CA,
CL,D,E,IL,J+JO,
MX,0OM,P,PE,
R,SG)

2.4% (MA)

Free (AU,BH,CA,
CL,D,E,IL,J+,JO,
MA,MX,0M,P,
PE,R)

18¢/pr. +

7.5% (SG)

35%

$1.56/pr. +
66%"



64-8. Subheading 6404.11.80 is superseded by the following:

6404.11.81

6404.11.89

30

90

[Footwear with outer soles...:] :
[Footwear with outer soles of rubber

[Sports footwear...:]

“Valued over $6.50 but
not over $12/pair:

With an upper
of vegetable
fibers and having
an outer

sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under

~ the terms of

additional U.S.
Note 5 to this
chapter .......... 7.5%

For men
For women
Other .
Other............. 90¢/pr. +
20%

For men
For women
Other

B-9
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Free (AU,BH,CA,
CL,D,E,IL,J+,J0O,
MX,OM,P,PE,
R,S8G)

2.4% (MA)

Free (AU,BH,CA,
CL,D,E,IL,J+,JO,
MA,MX,0OM,P,
PE,R)

18¢/pr. +

4% (SG)

35%

$1.56/pr. +
35%”



 64-8. Subheading 6404.19.35 is superseded by the following:

6404.19.36

6404.19.37

Appendix B - Proposed Modifications to the HTS -

[Footwear with outer soles...:]

[Footwear with outer soles of rubber

or plastics:]

[Other:]
[Footwear with- open toes
orheels...:]
“Other:
With an upper of
vegetable fibers
and having an outer
. sole with textile

materials having
the greatest
surface area
in contact with
the ground, but
not taken into
account under
the terms of
additional U.S.
Note 5 to this

chapter fibers .. . ..

For men
For women
Other
With an upper of
textile materials
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area
in contact with
the ground, but
not taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter .

B-10

7.5%

12.5%

Free (AU,BH,CA, 35%
CL,D,E,IL,J+,JO,
MX,0M,P,PE,

R,SG)

2.4% (MA)

Free (AU,BH,CA,  35%
CL,D,E, IL,J+,JO,
MX,0M,P,PE,

'R,SG)

4.1% (MA)



6404.19.39

15

30
60

15

40

80

[Footwear with outer soles...:]
[Footwear with outer soles of rubber

[Footwear with open toes
or heels...]
[Other]

[With an upper of
textile materials
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area
in contact with
the ground, but
not taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter]

House

slippers

Other:
For men
For women
Other
Other... ......... 37.5%

House slippers
Other:
For men
For women
Other

B-11
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Free (AU,BH,CA,

" CL,D,E,IL,J+4J0O,

MA,MX,OM,P,
PE,R)
7.5% (SG)

66%"



“6404.19.41

[Footwear with outer soles...:]
[Footwear with outer soles of rubber

[Valued not over $3/pair:]

“Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed

to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively

to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at

the toe or heel:

With an upper of
textile material
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter .......

B-12

12.5%

Appendix B - Proposed Modifications to the HTS
64-9. Subheading 6404.19.40 is superseded by the following:

Free (AU,BH,CA, 35%
CL,D,E L J+,JO,
MX,OM,P,PE,

R,8G) -

4.1% (MA)



Appendix B - Proposed Modifications to the HTS

[Footwear with outer soles...:]
[Footwear with outer soles of rubber
or plastics:]
[Other:]
[Other:]

[Valued not over $3/pair:]
[Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed
to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively
to cne another and to.
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper ather than at
the toe or heel:]

[With an upper of
textile material
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter]

House

slippers

Other:
For
men

For
women

Other

B-13



6404.19.49

30

90

Appendix B - Proposed Modifications to the HTS

[Footwear with outer soles...:]
[Footwear with outer soles of rubber

[Valued not over $3/pair:]

[Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed

to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively

to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at
the toe or heel:]

Other ......... 37.5% Free (AU,BH,CA,

CL,D,E,IL,J+,JO,
MA,MX,0OM,P,
PE,R)
7.5% (SG)

For men

For women

Other

B-14
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64-10. Subheading 6404.19.50 is superseded by the following:

[Footwear with outer soles...:]
[Footwear with outer soles of rubber
or plastics:}
[Sports footwear...:]
[Other:]
[Valued not over $3/pair:}
“Other:

6404.19.51 With an upper of
textile material
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter ....... 12.5%

15 House
slippers

Other:
30 For men
60 For
women

: 90 Other
6404.19.59 Other ......... 48%

15 House
. slippers

Other:
30 For men
60 For
women

90 Other

B-15

Free (AU,BH,CA, 35%
CL,D,E,IL.,J+,JO,
MX,OM,P,PE, ‘

R,SG)
4.1% (MA)

Free (AU,BH,CA,  84%”
CL,D,E,IL,J+,JO,
MA,MX,0M,P,

PE,R)

9.6% (SG)



Appendix B - Proposed Modifications to the HTS

64-11. Subheading 6404.19.60 is superseded by the following:

6404.19.61

[Footwear with outer soles...]
[Footwear with outer soles of rubber

[Valued over $3 but not
over $6.50/pair:]

“Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed

to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively

to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the

_ upper and except

footwear with soles
which overlap the
upper other than at
the toe or heel:
With an upper of
textile material
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of

additional U.S.

Note 5 to this

chapter ....... 12.5% Free (AU,BH,CA,
CL,D,E,IL,J+,JO,
MX,0M,P,PE,
R,SG)
4.1% (MA)

B-16
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[Footwear with outer soles...:]
[Footwear with outer soles of rubber
or plastics:]
[Other:]
[Other:]
[Valued over $3 but not
over $6.50/pair:]
“Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed
to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively
o one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at
the toe or heel:
[With an upper of
textile material
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter]
House
_slippers

Other:

30
60

90

For men
For
women

Other

B-17



6404.19.69

- [Footwear with outer soles...:]

30

90

[Footwear with outer soles of rubber

[Valued over $3 but not
over $6.50/pair:]

[Having soles (or mid-
soles, if any) of
rubber or plastics
which are affixed
to the upper
exclusively with an
adhesive (any mid-
soles also being
affixed exclusively
to one another and to
the sole with an
adhesive); the
foregoing except
footwear having a
foxing or a foxing-like
band applied or
molded at the sole
and overlapping the
upper and except
footwear with soles
which overlap the
upper other than at
the toe or heel:]
Other .. 37.5%

For men
For women
Other

B-18
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Free (AU,BH,CA,
CL,D,E,IL,J+,J0,
MA,MX,0M,P,
PE,R)

7.5% (SG)

66%"



64-12. Subheading 6404.19.70 is superseded by the following:

6404.19.71

6404.19.79

15

30
60

90

15

30
60

90

Appendix B - Proposed Modifications to the HTS

[Footwear with outer soles....]
[Footwear with outer soles of rubber
or plastics:]
[Other] |
[Other:]
{Valued over $3 but not
over $6.50/pair:]
“Other:

With an upper of
textile material
other than
vegetable fibers
and having an outer
sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of
additional U.S.
Note 5 to this
chapter .......

House
slippers

Other:
For men
For
warmern

House
slippers

Other:
For men
For
women

Other

B-19

12.5%

90¢/pr. +
37.5%

Free (AU,BH,CA,
CL,D,E,IL,J+,J0O,
MX,0OM,P,PE,
R,SG)

4.1% (MA)

Free (AU,BH,CA,
CL,D,E,ILJ+,.JO,
MA,MX,0M,P,
PE,R}

18¢/pr. +

7.5% (8G)

35%

$1.56/pr. +
66%”



Appendix B - Proposed Modifications to the HTS
64-13. Subheading 6404.19.80 is superseded by the following:

[Footwear with outer soles...:]
[Footwear with outer soles...:]
[Other:]
[Other:]
“Valued over $6.50 but
not over $12/pair:

6404.19.81 With an upper of
textile material
other than
vegetable fibers

~and having an outer

sole with textile
materials having
the greatest
surface area in
contact with the
ground, but not
taken into
account under
the terms of

additional U.S.
Note 5 to this
chapter ........... 12.5% Free (AU,BH,CA, 35%
CL,D,E,IL,J+,JO,
MA,MX,OM,P,PE,
R,SG) '
4.1% (MA)
15 House slippers
) Other:
30 For men
60 For women
90 . Other
6404.19.89 Other............. 90¢/pr. + Free (AU,BH,CA, $1.58/pr. +
‘ 20% CL,D,E,IL,J+,JO, 35%”
MA,MX,0M,P,
PE,R)
18¢/pr. + 4% (SG)
30 For men
60 For women
90 Other

B-20



APPENDIX C

CORRELATION TABLE
SORTED BY PROPOSED HTS SUBHEADING






Appendix C

PROPOSED AMENDMENTS TO THE HARMONIZED TARIFF SCHEDULE
OF THE UNITED STATES (HTS)
PURSUANT TO SECTION 1205 OF THE OMNIBUS TRADE AND
COMPETITIVENESS ACT OF 1988

Correlation Table Sorted by Proposed HTS No.

Proposed HTS No. Current HTS No.
6402.99.6100 6405.90.9000
6402.99.6915 6402.99.6015
6402.99.6930 6402.99.6030
6402.99.6960 6402.99.6060
6402.99.6990 6402.99.6090
| 6402.99.7100 6405.90.9000
6402.99.7915 6402.99.7015
6402.99.7930 6402.99.7030
6402.99.7960 6402.99.7060
6402.99.7990 6402.99.7090
6404.11.4130 6405.20.3030
6404.11.4160 6405.20.3060
6404.11.4190 6405.20.3090
6404.11.4900 6404.11.4000
6404.11.5130 6405.20.3030
6404.11.5160 6405.20.3060
6404.11.5190 6405.20.3090
6404.11.5900 6404.11.5000
6404.11.6130 6405.20.3030

C-1




6404.11.6160

6405.20.3060

6404.11.6190

6405.20.3090

6404.11.6930

6404.11.6030

6404.11.6960

6404.11.6060

6404.11.6990

6404.11.6090

6404.11.7130 6405.20.3030
6404.11.7160 6405.20.3060
6404.11.7190 6405.20.3090

16404.11.7930

6404.11.7030

6404.11.7960

6404.11.7060

6404.11.7990

6404.11.7090

6404.11.8130 6405.20.3030
6404.11.8160 6405.20.3060
6404.11.8190 6405.20.3090

6404.11.8930

6404.11.8030

6404.11.8960

6404.11.8060

6404.11.8990

6404.11.8090

6404.19.3630 6405.20.3030
6404.19.3660 6405.20.3060
6404.19.3690 6405.20.3090
6404.19.3715 6405.20.9015
6404.19.3730 6405.20.9030
6404.19.3760 6405.20.9060
6404.19.3790 6405.20.9090

6404.19.3915

6404.19.3515

6404.19.3940

6404.19.3540

6404.19.3960

6404.19.3560
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6404.19.3980

6404.19.3580

6404.19.4115 6405.20.9015
6404.19.4130 6405.20.9030
6404.19.4160 6405.20.9060
6404.19.4190 6405.20.9090

6404.19.4930

6404.19.4030

| 6404.19.4960

6404.19.4060

6404.19.4990

6404.19.4090

6404.19.5115 6405.20.9015
6404.19.5130 6405.20.9030
6404.19.5160 6405.20.9060
6404.19.5190 6405.20.9090

6404.19.5915

6404.19.5015

6404.19.5930

6404.19.5040

6404.19.5960

6404.19.5060

6404.19.5990

6404.19.5080

6404.19.6115 6405.20.9015
6404.19.6130 6405.20.9030
6404.19.6160 6405.20.9060
6404.19.6190 6405.20.9090

6404.19.6930

6404.19.6030

6404.19.6960

6404.19.6060

6404.19.6990

6404.19.6090

'6404.19.7115 6405.20.9015
6404.19.7130 6405.20.9030
6404.19.7160 6405.20.9060
6404.19.7190 6405.20.9090
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6404.19.7915

6404.19.7015

6404.19.7930

| 6404.19.7030

6404.19.7960

6404.19.7060

6404.19.7990

6404.19.7090

6404.19.8115 6405.20.9015
6404.19.8130 6405.20.9030
6404.19.8160 6405.20.9060
6404.19.8190 6405.20.9090

6404.19.8930

6404.19.8030

6404.19.8960

6404.19.8060

6404.19.8990

6404.19.8090
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Appendix D

PROPOSED AMENDMENTS TO THE HARMONIZED TARIFF SCHEDULE
OF THE UNITED STATES (HTS)
PURSUANT TO SECTION 1205 OF THE OMNIBUS TRADE AND
COMPETITIVENESS ACT OF 1988

Correlation Table Sorted by Current HTS No.

Current HTS No.

Proposed HTS No.

6402.99.6015

6402.99.6915

6402.99.6030 6402.99.6930
6402.99.6060 | 6402.99.6960
6402.99.6090 | 6402.99.6990
6402.99.7015 | 6402.99.7915
6402.99.7030 | 6402.99.7930
6402.99.7060 | 6402.99.7960

6402.99.7090

6402.99.7990

6404.11.4000

6404.11.4900

6404.11.5000

6404.11.5900

6404.11.6030

6404.11.6930

6404.11.6060

6404.11.6960

6404.11.6090

6404.11.6990

6404.11.7030

6404.11.7930

6404.11.7060

6404.11.7960

6404.11.7090

6404.11.7990

6404.11.8030

6404.11.8930

6404.11.8060

6404.11.8960

6404.11.8090

6404.11.8990

6404.19.3515

6404.19.3915
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6404.19.3540

6404.19.3940

6404.19.3560

6404.19.3960

6404.19.3580

6404.19.3980

6404.19.4030

6404.19.4930

6404.19.4060

6404.19.4960

6404.19.4090

6404.19.4990

6404.19.5015

6404.19.5915

6404.19.5040

6404.19.5930

6404.19.5060

6404.19.5960

6404.19.5080

6404.19.5990

6404.19.6030

6404.19.6930

6404.19.6060

6404.19.6960

6404.19.6090

6404.19.6990

6404.19.7015

6404.19.7915

6404.19.7030

6404.19.7930

6404.19.7060

6404.19.7960

6404.19.7090

6404.19.7990

6404.19.8030

6404.19.8930

6404.19.8060

6404.19.8960

6404.19.8090

6404.19.8990

6405.20.3030 6404.11.6130
6405.20.3030 6404.11.4130
6405.20.3030 6404.11.8130
6405.20.3030 6404.19.3630
6405.20.3030 6404.11.7130
6405.20.3030 6404.11.5130
6405.20.3060 6404.11.8160
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6405.20.3060 6404.11.4160
6405.20.3060 6404.11.5160
6405.20.3060 6404.11.7160
6405.20.3060 6404.11.6160
6405.20.3060 6404.19.3660
6405.20.3090 6404.11.6190
6405.20.3090 | 6404.11.7190
6405.20.3090 6404.11.8190
6405.20.3090 6404.19.3690
6405.20.3090 6404.11.5190
6405.20.3090 | 6404.11.4190
6405.20.9015 6404.19.5115
6405.20.9015 6404.19.4115
6405.20.9015 6404.19.7115
6405.20.9015 6404.19.6115
6405.20.9015 6404.19.8115
6405.20.9015 6404.19.3715
6405.20.9030 6404.19.6130
6405.20.9030 6404.19.3730
6405.20.9030 6404.19.5130
6405.20.9030 6404.19.8130
6405.20.9030 6404.19.7130
6405.20.9030 6404.19.4130
6405.20.9060 6404.19.4160
6405.20.9060 6404.19.7160
6405.20.9060 6404.19.3760
.1 6405.20.9060 6404.19.6160

D-3




6405.20.9060

6404.19.5160

6405.20.9060 6404.19.8160
6405.20.9090 6404.19.7190
| 6405.20.9090 6404.19.6190
6405.20.9090 6404.19.5190
6405.20.9090 6404.19.4190
6405.20.9090 6404.19.3790
6405.20.9090 6404.19.8190
-6405.90.9000 6402.99.6100
6405.90.9000 6402.99.7100
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AMERICAN APPAREL & FOOTWEAR ASSOCIATION






| american apparel &
J [ootwear association

May 14, 2010

Secretary

United States International Trade Commission
500 E Street SW

Washington, DC 20436

~ RE: Investigation No. 1205-8: Certain Footwear: Recommendations for
Modifying the Harmonized Tariff Schedule of the United States —
FR Notice Volume 75, Number 70, Page 18882 (April 13, 2010)

To Whom It May Concern:

Thank you for providing us the opportunity to provide this written submission
concerning the U.S. International Trade Commission’s (ITC) 1205 study regarding the
 classification of certain footwear with textile outsoles.

The American Apparel & Footwear Association (AAFA) is the national trade association
representing the apparel and footwear industries, and their suppliers. Our members
produce and market footwear throughout the United States and the world. In short, our
members make everywhere and sell everywhere.

As you know, the ITC initiated the 1205 study in response to a January 15, 2010 letter
from the U.S. Department of the Treasury requesting the study.

AAFA strongly supports Treasury’s proposal.

However, AAFA believes that the text proposed by the U.S. Department of the Treasury
(Treasury) needs to be clarified in order to ensure consistent application by United
States Customs and Border Protection (Customs) officials and importers. Specifically,
we believe Treasury’s proposal is missing certain footwear categories that utilize textile
outsoles today. Also, Treasury’s proposal should be clarified so that it uniformly applies
the correct duty rates.

AAFA urges the ITC forward Treasury’s recommendations, with the clarifications
detailed below, to the President at the conclusion of this study. As stated by Treasury in
its letter, AAFA believes Treasury’s proposal, with the clarifications detailed below,
“would promote the uniform application of the Harmonized System Convention as well
as alleviate unnecessary administrative burdens,” while “ensure(ing) substantial rate
neutrality.” '

1601 North Kent Street, Suite 1200, Arlington, VA 22209 Www.apparelandfootwear.org p(703) 524-1864 (800) 520-2262 f(7035 522-6741
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What does Treasury’s Proposal Do?
It is our understanding that Treasury’s proposal, if recommended by the ITC and, in

turn, accepted by the President, would allow for the use of all types of textile outsoles on
13 types of footwear classified under Chapter 64 for the purposes of lowering the duty-
rates for the subject footwear. These 13 types of footwear represent most, but not all, of
the footwear product categories that utilize textile outsoles in today’s market. Further,
Treasury’s proposal would modify the Harmonized Tariff Schedule to correctly classify,
Jor the most part, the subject footwear, which, with the clarifications described below,
would reduce the administrative burden for both the U.S. government and for importers
while greatly improving the accuracy of the data collected by the U.S. government.

Finally, it is our understanding that the proposal would continue to allow the use of so-
called “embedded” textile outsoles on ALL footwear for the purpose of lowering duty
rates, as long as the footwear utilizing the “embedded” textile outsoles “possess the
characteristics usually required for normal use of an outer sole, including durability and

strength.”

AAFA’s Recommended Modifications to Treasury’s Proposal
Again, AAFA supports Treasury’s proposal, but we feel the ITC should make the

following modifications to Treasury’s proposal before the ITC makes its
recommendations to the President:

Subheading Text
AAFA suggests that the superior text to the proposed subheadlngs be amended to read
as follows:

a) Headmg 6402 -
Having an outer sole to which textile materials have been
affixed, which materials have the greatest surface area in .
contact with the ground:

b) Heading 6404 -
Having an outer sole to which textile materials have been
affixed, which textile materials have the greatest surface area
in contact with the ground and with uppers of vegetable
fibers (or with uppers of textile materials other than
vegetable fibers):

The purpose of the proposed changes is twofold. The first is to make it clear that the
textile material must account for a majority of the area of the outer sole in contact with
the ground. The proposed language, as currently drafted, could be read to require only a
minimum amount of textile material on the outer sole. We assume that this
interpretation is not what Treasury intended and that the intent was to continue current
practice which accepts the textile material but only when it constitutes the majority of
. the material in contact with the ground. We would delete the term layer because it
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suggests that textile material must be in the form of a layer before being attached to the
outer sole.

Secondly, AAFA believes the proposed reference to footwear having a textile layer as
described in Additional Note 5 (which provides that the textile outsole is to be ignored)
may create confusion. Proposed Additional Note 5 focuses on the material of the outer
sole in determining classification at the heading level. Additional Note 5 is not relevant
to classification of subheading level. We believe deletion of the reference in the
subheading language will help alleviate the mistaken notion that a textile outsole on a
shoe classified in heading 6402 or 6404 must pass a test for durability or strength.

AAFA believes that the suggested changes will make the proposed recommendation
easier to understand by importers and easier to administer by Customs officials.

Additional Subheadings

The subheadings which Treasury would subdivide do not include all of the types of
footwear which currently are imported with a textile outsole in order to qualify for
classification in heading 6405. For example, footwear of the type described in HTS
subheading 6402.99.40 is imported with a textile outsole for that purpose. Accordingly,
subheading 6402.99.40 should be included among those subheadings which are
amended by adding a separate provision for footwear with a textile ouisole. The
following subheadings also fall in the same category and should be included with those
footwear categories that should still be able to utilize textile outsoles for the purposes of
lowering duties; 6402.91.16, 6402.91. 90 6402.99.12, 6404.11.20, 6404.19.15,
6404.19.25 and 6404.19.90.

Clarifying Duty-Rates

In the case of footwear with textile uppers classified in heading 6405, there are two duty
rates, 7.5 percent where the upper is a vegetable fiber and 12.5 percent where the upper
is another textile material. However, only some of the 6404 subheadings in Treasury’s
proposal provide for the 7.5 percent rate as well as the higher rate of 12.5 percent. There
is no justification for restricting the 7.5 percent rate to a limited number of subheadings.
Both rates should be provided for in the new subdivisions of the listed subheadings;
6404.11.40, 6404.11.50, 6404.11.60, 6404.11.70, 6404.11.80, 6404.19.40, 6404.19.501,
6404.19.60, 6404.19.70, and 6404.19.80. In the case of the new subdivisions of
subheadings 6404.11.20, 6404.19.15, 6404.19.25 and 6404.19.90, only the 7.5 percent
rate is necessary because the existing rate is less than 12.5 percent.

Implementation of Treasury’s Proposal

Although it is not under the purview of this ITC study, we would also like to make two
recommendations to Customs in applying Treasury’s proposal to the subject footwear, if
Treasury’s proposal is recommended by the ITC and approved by the President.

1 The rate listed in the Treasury request is 2.5%. We assume that the intended rate is 12.5%.
The same comment applies to subheading 6404.19.60.
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First, we urge that Customs, when applying Note 5, differentiate between footwear
intended indoor use and footwear intended for outdoor use. Second, we would
recommend that Customs adopt a standard test method to measure “strength and
durability.” AAFA believes certain standard-test methods have already be used to test
“strength and durability” in the European Union.

Treasury’s Proposal: A Balanced Approach That Reflects the Realities of
Today’s Market
AAFA strongly supports Treasury’s proposal, as modified above, because the proposal

balances the needs of the entire U.S. footwear industry. The proposal:

¢ Recognizes that 99 percent of the footwear sold in the United States today is
imported. In the absence of legislative changes to eliminate duties on footwear no
longer made in the United States, the proposal legitimizes the use of textile
outsoles to lower these significant and unnecessary import duties that serve no
other purpose than to act as a hidden, regressive tax on hardworking American
families,

e While still protecting the types of footwear still made in the United States by a
small, yet vibrant footwear manufacturing industry.

AAFA supports Treasury’s proposal. However, AAFA strongly believes that the best
solution on this issue for the entire U.S. footwear industry, and for American
consumers, would be for Congress to approve the Affordable Footwear Act (S.730).

Thank you for your time and consideration in this matter. Please contact Nate Herman
of my staff at 703-797-9062 or nherman@apparelandfootwear.org if you have any
questions or would like additional information.

Please accept my best regards,

ﬁ% Boke

Kevin M. Burke
President & CEO



american apparel &
footwear association

June 25, 2010

Secretary

United States International Trade Commission
500 E Street SW

Washington, DC 20436

RE: Comments on Preliminary Commission Report, Investigation No.
1205-8: Certain Footwear: Recommendations for Modifying the
Harmonized Tariff Schedule of the United States — FR Notice Volume
75, Number 70, Page 18882 (April 13, 2010)

To Whom It May Concern:

Thank you for providing us the opportunity to provide this written submission in response to
the U.S. International Trade Commission’s (ITC) preliminary report and recommendations for
its 1205 study regarding the classification of certain footwear with textile outsoles.

The American Apparel & Footwear Association (AAFA) is the national trade association
representing the apparel and footwear industries, and their suppliers. Our members produce
and market footwear throughout the United States and the world. In short, our members make
everywhere and sell everywhere.

As the ITC prepares the Commission’s final recommendations to the President, AAFA strongly
urges the ITC to use as the basis for its recommendations the original proposal made by the
U.S. Department of Treasury in its January 15, 2010 letter to the ITC, with the modifications
suggested by AAFA in its May 14, 2010 submission and as outlined again in this letter.

AAFA recognizes that the ITC’s preliminary recommendations don’t reflect the initial
comments received by the Commission. AAFA applauds the fact that the ITC’s preliminary
recommendations concur with Treasury’s original proposal to allow a dozen types of non-
controversial footwear to continue utilizing textile outsoles for the purposes of lower their
duties. However, AAFA is concerned that the ITC’s preliminary recommendations fail to
“include other types of non-controversial footwear which utilize textile outsoles in today’s
market (as outlined in AAFA’s May 14 comments and below). As a result, the implementation
of the ITC’s preliminary recommendations could cause a significant disruption in trade.

Moreover, the ITC’s preliminary recommendations, particularly as it regards the ITC’s
proposed revision of the Additional U.S. Note, and its potentlal implications, have raised a lot
of concern and confusion in the industry.

With this in mind, before preparing its final recommendations to the President, -AAFA
encourages the Commission to bring together the parties representing the key industry
stakeholders for a face to face meeting to ensure that all stakeholders: 1) have the full

1601 North Kent Street, Suite 1200, Arlington, VA 22209 WWW .a.pparelandfootwear.org p(703) 524-1864 (800) 520-2262 f(703) 522-6741
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opportunity to explain their concerns and 2) achieve a common understanding of the proposal
and recommendations. AAFA believes that there is much more common ground among the
stakeholders than it might appear.

Turning again to the specific recommendations, AAFA supports Treasury’s original proposal.

However, AAFA believes that the text proposed by the U.S. Department of the Treasury
(Treasury) needs to be clarified in order to ensure consistent application by United States
Customs and Border Protection (Customs) officials and importers. Specifically, we believe
Treasury’s proposal is missing certain footwear categories that utilize textile outsoles today.
Also, Treasury’s proposal should be clarified so that it uniformly applies the correct duty rates.

AAFA urges the ITC forward Treasury’s recommendations, with the clarifications detailed
below, to the President at the conclusion of this study. As stated by Treasury in its letter, AAFA
believes Treasury’s proposal, with the clarifications detailed below, “would promote the
uniform application of the Harmonized System Convention as well as alleviate unnecessary
administrative burdens,” while “ensure(ing) substantial rate neutrality.”

What does Treasury’s Proposal Do? ,

It is our understanding that Treasury’s proposal, if recommended by the ITC and, in turn,
accepted by the President, would allow for the use of all types of textile outsoles on 13 types of
footwear classified under Chapter 64 for the purposes of lowering the duty-rates for the subject
footwear. These 13 types of footwear represent most, but not all, of the footwear product
categories that utilize textile outsoles in today’s market. Further, Treasury’s proposal would
modify the Harmonized Tariff Schedule to correctly classify, for the most part, the subject
footwear, which, with the clarifications described below, would reduce the administrative
burden for both the U.S. government and for importers while greatly improving the accuracy of
the data collected by the U.S. government.

Finally, it is our understanding that the proposal would continue to allow the use of so-called
“embedded” textile outsoles on ALL footwear for the purpose of lowering duty rates, as long as
the footwear utilizing the “embedded” textile outsoles “possess the characteristics usually
required for normal use of an outer sole, including durability and strength.”

AAFA’s Recommended Modifications to Treasury’s Proposal

Again, AAFA supports Treasury’s proposal, but we feel the ITC should make the following
modifications to Treasury’s proposal before the ITC makes its recommendations to the
President: :

Subheading Text
AAFA suggests that the superior text to the proposed subheadings be amended to read as
follows: . '

a) Heading 6402 -
Having an outer sole to which textile materials have been affixed,
which materials have the greatest surface area in contact with the
ground:
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b) Heading 6404 -
Having an outer sole to which textile materials have been affixed,
which textile materials have the greatest surface area in contact
with the ground and with uppers of vegetable fibers (or with uppers
of textile materials other than vegetable fibers):

The purpose of the proposed changes is twofold. The first is to make it clear that the textile
material must account for a majority of the area of the outer sole in contact with the ground.
The proposed language, as currently drafted, could be read to require only a minimum amount
of textile material on the outer sole. We assume that this interpretation is not what Treasury
intended and that the intent was to continue current practice which accepts the textile material
but only when it constitutes the majority of the material in contact with the ground. We would
delete the term layer because it suggests that textile material must be in the form of a layer
before being attached to the outer sole.

Secondly, AAFA believes the proposed reference to footwear having a textile layer as described
in Additional Note 5 (which provides that the textile outsole is to be ignored) may create
confusion. Proposed Additional Note 5 focuses on the material of the outer sole in determining
classification at the heading level. Additional Note 5 is not relevant to classification of
subheading level. We believe deletion of the reference in the subheading language will help
alleviate the mistaken notion that a textile outsole on a shoe classified in heading 6402 or 6404
must pass a test for durability or strength. v

AAFA believes that the suggested changes will make the proposed recommendation easier to
understand by importers and easier to administer by Customs officials.

Additional Subheadings

The subheadings which Treasury would subdivide do not include all of the types of footwear
which currently are imported with a textile outsole in order to qualify for classification in
heading 6405. For example, footwear of the type described in HTS subheading 6402.99.40 is
imported with a textile outsole for that purpose. Accordingly, subheading 6402.99. 40 should
be included among those subheadings which are amended by addmg a separate provision for
footwear with a textile outsole. The following subheadings also fall in the same category and
should be included with those footwear categories that should still be able to utilize textile
outsoles for the purposes of lowering duties; 6402.91.16, 6402.91.90, 6402.99.12, 6404 11.20,

6404.19.15, 6404.19.25 and 6404.19.90.

Clarifying Duty-Rates

In the case of footwear with textile uppers classified in heading 6405, there are two duty rates,
7.5 percent where the upper is a vegetable fiber and 12.5 percent where the upper is another
textile material. However, only some of the 6404 subheadings in Treasury’s proposal provide
for the 7.5 percent rate as well as the higher rate of 12.5 percent. There is no justification for
restricting the 7.5 percent rate to a limited number of subheadings. Both rates should be
provided for in the new subdivisions of the listed subheadings; 6404.11.40, 6404.11.50,

6404.11.60, 6404.11.70, 6404.11.80, 6404.19.40, 6404.19.501, 6404.19.60,

1 The rate listed in the Treasury request is 2.5%. We assume that the intended rate is 12.5%. The
same comment applies to subheading 6404.19.60.
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6404.19.70, and 6404.19.80. In the case of the new subdivisions of subheadings 6404.11.20,
- 6404.19.15, 6404.19.25 and 6404.19.90, only the 7.5 percent rate is necessary because the
existing rate is less than 12.5 percent.

Implementation of Treasury’s Proposal

Although it is not under the purview of this ITC study, we would also like to make two
recommendations to Customs in applying Treasury’s proposal to the subject footwear, if
Treasury’s proposal is recommended by the ITC and approved by the President.

First, we urge that Customs, when applying Note 5, differentiate between footwear intended
indoor use and footwear intended for outdoor use. Second, we would recommend that Customs
adopt a standard test method to measure “strength and durability.” AAFA believes certain
standard test methods have already be used to test “strength and durablhty in the European
Union, particularly in the United Kingdom. .

Treasury’s Proposal: A Balanced Approach That Reflects the Realities of Today’s
Market

AAFA strongly supports Treasury’s proposal, as modified above, because the proposal balances
the needs of the entire U.S. footwear industry. The proposal:

e Recognizes that 99 percent of the footwear sold in the United States today is imported.
In the absence of legislative changes to eliminate duties on footwear no longer made in
the United States, the proposal legitimizes the use of textile outsoles to lower these
significant and unnecessary import duties that serve no other purpose than to act as a
hidden, regressive tax on hardworking American families,

e While still protecting the types of footwear still made in the Umted States by a small, yet
vibrant footwear manufacturing industry.

AAFA supports Treasury’s proposal. However, AAFA strongly believes that the best solution on
this issue for the entire U.S. footwear industry, and for American consumers, would be for
Congress to approve the Affordable Footwear Act (S.730).

Thank you for your time and consideration in this matter. Please contact Nate Herman of my
staff at 703-797-9062 or nherman@apparelandfootwear.org if you have any questions or
would like additional information.

Please accept my best regards,

ﬁ% Bonte

Kevin M. Burke
President & CEO
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OLIFF & BERRIDGE, PLC TELEPHONE: (703) 836-6400
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ATTORNEYS AT LAW : E-MAIL: EMAILEOLIFF,COM
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June 25,2010

By Email
CONFIDENTIAL
Secretary : . . ATTORNEY-CLIENT PRIVILEGED
United Stated International Trade Commission ATTORNEY WORK PRODUCT
500 E Street, SW - COMMUNICATION

Washington, D.C. 20436

Re:  C.P International Corporation
Investigation No. 1205-8
Proposed Modification to the HTUS (Certain Footwear)

To Whom It May Concern:

This submission is filed on behalf of our client, C.P. International Corporation ("CPI"), in
response to a request for public comment in connection with Investigation 1205-8, Proposed
Modifications to the Harmonized Tariff Schedule of the United States. We request that the
following comments be addressed by the ITC to clarify the proposed modifications to Chapter 64
of the Harmonized Tariff Schedule of the United States ("HTSUS"). ‘

The ITC initiated the investigation in response to a January 15, 2010 letter from the U.S.
Department of the Treasury requesting revision of the construction of Note 4(b) by providing a
new Additional U.S. Note 5 to Chapter 64 as follows: "For purposes of determining the
constituent material of the outer sole pursuant to Note 4(b) to this Chapter, no account shall be
taken of textile materials which do not possess the characteristics usually required for normal use-
of an outer sole, including durability and strength." Treasury explained that the current disparate
approach to classification of textile materials based on how they are affixed to the shoe sole is
not adequate and should be replaced by an approach based on characteristics usually required for
normal use of an outer sole (e.g., durability, strength, etc.). In view of the fact that this change
would cause some shoes to move out of heading 6405 and into headings 6402 and 6404,
Treasury also recommended new subheadings under headings 6402 and 6404 that would impose
the same duty rates as had been applied to such footwear when classified in heading 6405 by
providing reduced duty rates for shoes with textile materials described in its Note 5 - i.e., those
that do not possess the characteristics usually required for normal use of an outer sole.

In response, the ITC proposes to adopt Treasury's recommendations with two changes.
The ITC proposes to remove the negative language from Note 5 so as to achieve the intended
result proposed in Treasury's letter through a positive standard as follows: "For purposes of
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determining the constituent material of the outer sole pursuant to note 4(b) to this chapter,
applied textile materials possessing the characteristics required for the durability of an outer sole
during normal use shall be taken into account." The ITC modifies the proposed note so that
classification is based upon the existenice of physical characteristics, such as durability, and not
their absence.

Appendix B of the ITC Preliminary Report correctly tracks the Treasury proposal by
modifying subheadings under headings 6402 and 6404 to apply a lower duty rate to shoes with
soles with an applied textile material that does not possess the characteristics required for the
durability of the outer sole in normal use. However, Appendix B at page B-1 does not include
the ITC's corresponding proposed modified version of Note 5, and in fact contradicts that ITC
proposal, and thus makes interpretation of the recommended modifications to the HTSUS
confusing. Specifically, Appendix B, which allegedly includes the recommended modifications
to the HTSUS, scheduled to be in effect as of January 1, 2011, is ambiguous because the new
Additional U.S. Note 5 to Chapter 64 does not match what is proposed in the ITC's own
accompanying May 2010 Preliminary Report. The Preliminary Report at page 6 proposes
Additional U.S. Note 5 with a positive standard focusing on the existence of physical
characteristics rather than their absence, whereas Appendix B includes the original negative
standard as recommended by the Treasury. Thus, CPI recommends that Appendix B be
corrected to match the ITC's proposal in the Preliminary Report, by revising Note 5 as attached.

In addition, it remains unclear how to determine what characteristics are required for
normal use of an outer sole, or what characteristics are usually required for the durability of an
outer sole during normal use. The tariff schedule or explanatory notes or commentary should
define such characteristics. For example, they should make clear that a different standard of
"normal use" and "durability” is appropriate for shoes in different subheadings (e.g., "normal
use" and "durability" for house slippers are not the same as those for work shoes). In addition,
they should make clear that the "normal use" and "durability" standards to be applied are for the
lowest stress "normal" environments for any given shoe type. For example, the identical shoe
may be worn by a computer operator who walks only a few dozen yards in a carpeted office all
day and by a mail carrier who walks miles on concrete sidewalks all day. Because the standard
must be applied upon importation regardless of the ultimate consumer, the standard should be at
the lowest applicable level (e.g., the computer operator version in the above examples), rather
than at the higher level or some average level.

The lack of clear guidance as to "normal use" and "durability" will lead to the inability of
Customs and Border Protection to fairly and uniformly apply the duties, and will lead importers
to guess, innocently but perhaps incorrectly, what rates apply. Thus, a clear and simple standard
should be provided and made clear in the course of the tariff schedule adjustment.
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Thank you for your time and consideration in reviewing these comments. Please do not

hesitate to contact us if you have any questions.
Very truly yours,

William P. Berridge
WPB:KXP/kxm

Enclosure: _
Marked Preliminary Report Appendix page B-1
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Appendix B - Recommended Modifications to the HTS

64-1. The following new Additional U.S. Note 5 to Chapter 64 is inserted:

"5. For purposes of determining the constituent material of the outer sole pursuant to. Note 4(b) of this Chapter, ne
aecount-shall-be-taken-ofapplied textile materials which-do-netpessesspossessing the characteristics usually required

for normal-use-as the durability of an outer sole Hincluding-durability-and-strengthduring normal use shall be taken into
account.”

64-2. Subheading 6402.99.60 is superseded by the following:

[Other footwear with outer soles of
rubber or plastic:]
[Other footwear:]
[Other:]
[Other:]
[Other]
“Valued not over
$3/pair:
6402.99.61 With an
outer
sole with
applied
textile
material that
does not
possessthe
character-
istics
required for
the durability
of the outer
sole in
normal )
use ....... 12.5% Free (AU,BH,CA,CL, 35%
E* 1L, J* JO,MAMX,
OM,P,PE,SG)
6402.99.69 Other ...... 48% Free (AU,BH,CA,CL, 84%"
EYIL,J*JO,MA MX,
OM,P,PE)
9.6% (SG)
15 House
slippers

Other:

30 For
men

60 For
worm-
en

90 Other

B-1
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Jewapf 2 Atvmen s

VIA COURIER e
e iye. 4o D7 o~
The Honorable Marilyn R. Abbott T
. Secretary S1f~F 010
U.S. International Trade Commission
500 E Street, SW
Washington, DC 20436
Re: Certain Footwear: Recommendations for Modifying the Harmonized

Tariff Schedule of the United States - Investigation No. 1205-8
| Dear Ms. Abbott:

This submission has been filed on behalf of our client, E.S. Originals, Inc. (“ESO”), in
connection with Investigation 1205-8' which is being conducted by the International Trade
Commission (“ITC”). The investigation has been coxﬁmenced at the request of the Department
of the Treasury (“Treasury”) pursuant to a letter to the ITC dated January 15, 2010. The
investigation concerns the classification of certain footwear with outer soles that incorporate
textile components. We request the ITC to consider the comments set out below in determining
whether certain modifications should be made to Chapter 64 of the Harmonized Tariff Schedule
of the United States (“HTSUS”).

ESO is the owner of a number of patents relating to the incorporation of textile

components into rubber/plastic outer soles through a molding process. In this molding process

1 Proposed Modifications to the Harmonized Tariff Schedule of the United States, 75 Fed. Reg. 18,882 (April
13,2010).

Miller & Chevalier Chartered

655 Fifteenth Street, N.W., Sulte goo - Washington, D.C. 20005-5701 - 202-626-5800 - 202-626-5801 fax - millerchevalier.com
10549102
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the textile and rubber/plastic elements are permanently bonded together to form the outer soles.
This occurs because through the molding process the textile components are embedded in the
rubber/plastic sole components. Shoes made from ESO patented technolégy have been the
subject of classification rulings issued by U.S. Customs and Border Protection (“Customs™),
United Kingdom Customs (“UK Customs™), and the Harmonized System Committee (“HSC™).
All of these rulings have comsistently classified these shoes under Heading 6405, Harmonized
Tariff Schedules (“HTS”). Ciritical to each of these decisions has been a finding that the textile
s‘ole component incorporated in the outer sole is part of the consti’aient material of the outer sole,

and that it is not an accessory or reinforcement.

I SUMMARY OF POSITION

The Treasury Department letter prompting this Section 1205 investigation contemplates
a new durability standard to be set out in 2 new U.S. Note 5. If the USITC conclﬁdes that there
is merit to the general approach proposed by Treasury, it should nevertheless make certain
adjustments to Treasury’s proposal before forwarding it to the Presidenf. In particular, a
package of modifications meriting the ITC’s imprimatur should not alter, or create even a
theoretical risk of disturbing, the classification under HTS Heading 6405 of footwear made with
ESO technology -- a classification that is consistent with the plain meaning of the HTS, with
prior case law, and with rulings issued by three separate “Customs authorities.” Accordingly,
the proposed new Note 5 should be adjusted as follows: "For the purpose of determining thé

constituent material of the outer sole pursuant to Note 4(b) to this Chapter, no account shall be

Miller & Chevalier Chartered
1054910.2
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taken of textile materials that are not molded into the sole if they do not possess the
characteristics usually required for normal use of an outer sole, including durability and
strength."”

II. BACKGROUND CONSIDERATIONS

A. Statutory Limits on Changes to the Tariff Structure

The current review is being conducted under Secﬁon 1205 of the Omnibus Trade and
Competitiveness Act of 1988 (19 USC 3005) (“Section 1205”), which requires the ITC to keep
the HTS under continuous review and to recommend to the President modifications to the HTS
in order to reflect amendments to the Harmonized Commodity Descriptioh and Coding System
that are periodically recommended by the World Customs Organization (the Customs
Cooperation Council, or CCC) for édoption, or as warranted by particular circumstances. This
section provides that:

[The Commission] shall recommend to the President such modifications in the
Harmonized Tariff Schedule as [it] considers necessary or appropriate—

1. to conform the [HTS] with amendments made to the Convention;

2. to promote the uniform application of the Convention and
particularly the Annex thereto;

3. to ensure that the HTS is kept up-to-date in light of changes in
technology or changes in patterns of international trade;

4. to alleviate unnecessary administrative burdens; and

5.' to make technical rectifications.

Miller & Chevalier Chartered .
G-3 1054910.2
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Finally, section 1205(d) provides that the Commission cannot recommend a
modification to the HTS unless the change (1) is “consistent with the Harmonized System
Convention or any arnendinent thereto recommended for adoption™; (2) is “consistent wit.h
sound nomenclature principles”; and (3) “ensures substantial rate neutrality.” Any modification
that would change a rate of duty must be consequent to, or necessitated by, recommended
nomenclature changes. Finally, the recommended modifications “must not alter existing
conditions of competition for the affected U.S. industry, labor, or trade.”

B. Prior Rulings by Customs

Customs has issued a number of rulings concerning the classification of footwear with
textile sole comiaonents. These rulings have related to a number of different types of shoes,
including hip waders, bowling shoes, dancing shoes, slippers, casual and athletic footwear. As a
general rule, these rulings have concluded that footwear was to be classified in Heading 6405,
HTSUS? where it had outer soles with a constituent material of textiles pursuant to note 4(b) of

chapter 64 of the HTSUS.

2 See list of rulings (Attachment 1) which have been issued by Customs on textile outer sole footwear. After
2003, as a general rule, Customs has not ruled on this issue with respect to shoes to be worn outdoors.
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These rulings have been consistent with long established classification principles which
hold that merchandise is to be classified based on its condition as entered.> These Customs
rulings have also been consistent with the plain meaning of the words of Note 4(b), Chapter 64,

HTSUS, which directs Customs to disregard “accessories and reinforcements” in determining
the constituent material of the sole. Note 4(b) provides examples of accessories and
reinforcements: spikes, bars, nails, protectors or similar attachments. Customs has ruled that

‘ téxtile components that are placed on the bottom of ‘the sole are not ejusdem generis with the
examples set out in Note 4(b) and in the Explanatory Notes. Thus, a thin piece of textile

| material attached to the bottom of a rubber/plastic sole has been considered to be the constituent
material of ihe sole, except in cases where the attachment of the textile has been considered to

be an artifice or sham.*

3 InUnited States v. Citroen, 223 U.S. 407 (1911), the court ruled that no penalty could be imposed against an
importer where the importer arranged to have strands of pearls unstrung overseas, imported, and re-strung after
entry to minimize duty. The court ruled that merchandise can be configured to obtain the benefit of favorable
duty rate provisions. All that was required was proper disclosure to Customs to avoid penalties. See also
Merritt v. Welsh, 104 U.S. 694 (1881); Secberger v. Farwell, 139 U.S. 608 (1891); United States v. Hannevig,
10 Ct. Cust. App. 124, 128 (1920);United States v. International Forwarding Co., 15 Ct. Cust. App. 198, 201
(1927); Corporacion Argentina de Productores de Carnes v. United States, 32 C.C.P.A. 175, 184 (1945);
Robert G. Lynch Co. v. United States, 49 C.C.P.A. 74, 80 (1962); Pasadena Firearms Co. v, United States, 56
Cust. Ct. 331, 337 (1966).

4 See HQ 952935 (January 6, 1993), where customs disregarded a textile sole component because it was
~ intended to be cut away after importation and before sale to consumers.
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Finally, these textile outer sole rulings are consistent with the Complete Footwear

Dictionary, Rossi (2nd Ed. 2000), which defines the material of the sole as follows:

Outsﬁle (or outer sole). The outermost sole of the shoe which is directly

exposed to abrasion and wear. It can consist of any of a variety of materials:

leather, rubber, plastic, cork, rope, crepe, wood, etc., plus differences in thickness

or degrees of flexibility, and an infinite variety of surface designs.

Thus, the common meaning of the term outer sole contemplates that it may be made of textiles,
and the Customs rulings that have been issueci are consistent with the common meaning of the
terms of the statute.

In particular, we would like to draw your attention to Customs ruling HQ 965751 of
November 18, 2002 which was issued in response to an American Manufacturers Petition
concerning the classification of textile sble footwear. In this case, public comments were
solicited and received by Customs, and this ruling addressed all of the claims of the domestic -
supplier and interpreted Note 4(b), and the terms “outer soles” and “accessories or
reinforcements™ which are currently under consideration in this Section 1205 ruliﬁg request. In
this ruling Customs agreed that the intent of Note 4(b) was to define the term “outer soles”
broadly. Customs noted that the definition of this term did not “limit the type of material which
may comprise the outer sole” and did “not describe the outer sole according to its durability.”
Customs specifically rejected the application of durability and strength testing to determine

whether the textile sole component should be considered to be an accessory or reinforcement. If

~ the product presented to Customs for classification was not a sham, then it was to be classified
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based on its condition as imported. Under this standard, textile outer sole shoes were classified
under HTSUS Heading 6405.

C. HSC Action Modifying the Interpretation of Note 4(b), and Customs’
' Response

At some point, Customs began to question its own intérpretation of Note 4(b). This
could have evolved as a result of pressure from domestic producers, or because éf the advent of
certain footwear design developments that Customs found to be lesé desirable. As a result,

. Customs sent three footwear samples to the Harmonized System Committee (HSC) for review.
As noted in Treasury’s letter of January 15, 2010, the HSC held that a sample where the textile -
was molded into the outer sole had a constituent material of textiles.” The shoe reviewed by the
HSC in this ruling had been made with patented technology developed by ESO, and had been
the subject of rulings classifying these shoes in Heading 6405 by U.S. Customs and by U.K.
Customs. Conversely, samples where the textile material could be easily peeled away, or where
the textile was used to add a design in the sole, were ru]ed to have a constituent material of
rubber/plastic because the textile materials were considered to be accessories or reinforcements

under Note 4(b). In addition, the HSC amended the Explanatory Note to Note 4(b) so that these

5  The Deputy Assistant Secretary of the Treasury refers to this ruling in its letter to the 1TC as Annex O/19,
Doc.NC0938B3b (HSC/35—Report).
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findings would be generally applied to footwear importations to the signatoﬁes to the
Harmonized System Convention.®

Customs has failed to implement the distinctions created by the HSC, but rather has
éontinued to consider most, if not all, textile sole components to be part of the constituent
material of the sole. While the HSC decisions only directly addreésed three specific situations,
their broader 'messag_e is clear: if the textile component is molded or embedded into the outer
éole, it is to be considered part of the outer sole for classification putpbses.7 .On the other hand,
if the textile material is a separate layer that can be peeled away ér that has been added to create
a design in the outer sole, then it is an accessory or reinforcement.

Customs has not extrapolated from the HSC pronouncements and issued rulings
applying this broader rationale to items not directly addressed by the HSC. Nor has Customs
sent new samples to the HSC to expand the scope of its pronouncements to “fill in the gaps.”
Finally, even though the HSC has the authority to update the tariff “to reflect developments in

technology and changes in trade patterns as well as other needs of HS users,”® Customs has not

6  The Explanatory Notes, while not legally binding, may be helpful in construing a tariff provision. See, e.g..
Degussa Corp. v. United States, 508 F.3d 1044, 1047 (Fed. Cir. 2007) (citing Motorola, In¢. v. United States,
436 F.3d 1357, 1361 (Fed. Cir. 2006)); Marubeni America Corp. v. United States, 35 F.3d 530, 535 n.3 (Fed.
Cir. 1994); Lynteq, Inc. v. United States, 976 F.2d 693, 699 (1992).

7  This would also be analogous to the treatment of plastic coated textiles which are treated as plastic for tariff
purposes. (See Note 3(a), Chapter 64, HTSUS). The union of plastic and textile creates a combined material,
and the classification of products is determined based on the exterior surface of the new product.

8  See http://www.wcoomd.org/home_wco_topics_hsoverviewboxes_committees_committstrchs.htm.
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asked the HSC to formally amend the HTS to create new rules concerning thevclassiﬁcation of
textile outer sole footwear.

Instead, Customs worked with Treasury to develop a different, unilateral approach,
giving rise to the instant Section 1205 proceeding. The details of this proposed approach --
adoption of a durability test to determine how long the textile component wzll last after
importation -- are difficult to square with precedent stating that goods are to be classified based
on their condition as entered. It would also seem logical that if Treasury §vants to impose these
changes in the HTSUS, and adopt principles for the classification of footwear that differ from
those used for all other products, then the proper course of actic;n would be to submit these
issues to the HSC to amend the HT'S through rulings or amendments.

D. Constraints Arising from HSC Decisions and HTS Text

Regardless, if the United States is going to tackle this issue in a unilateral fashion, the
steps it can appropriately take are limited by prior HSC decisions and by the text of the HTS
itself. For starters, tariff classification must be based on a reasonable interpfetation of the
international provisions of the HS and its Explanatory Notes. Article 3, paragraph l(a) '
(“Obligations of Contracting Parties™) of the Convention on the Harmonized System states that
each Contracting Party “shall use all the headings and subheadings of the ﬂarmonized System
without addition or modification” and “shall not modify the scop‘e of the Sections, Chapters,
headings or subheadings of the Harmonized System. Any new U.S. notes must respec.t this

limitation, and must conform to the HTS Notes, Explanatory Notes, and HCS rulings that exist.
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The new U.S. Note 5 proposed by Treasury provides:

For the purpose of determining the constituent material of the outer sole pursuant

to Note 4(b) to this Chapter, no account shall be taken of textile materials which

do not possess the characteristics usually required for normal use of an outer

sole, including durability and strength.

It is clear that the proposed U.S. Note 5 is intended to modify Note 4(b), which states
that accessories and reinforcements are to be disregarded in determining the constituent material
of the outer sole. According to Note 4(b), as interpreted by the HSC, textile sole components
that are embedded m the sole are not accessories and reinforcements and are not to be
disregarded in determining the material of the sole. The new U.S. Note 5 as proposed, however,
makes no distinction between textile sole components that have been molded into the sole and
textile sole components that have been ruled by the HSC to be accessories or reinforcements.
Our proposed language for Note 5 addresses this omission.

Moreover, the text of the HTS itself casts doubt on, and certainly limits the proper scope
of, anew U.S. durability test. In this regard, Note 1(a) to Chapter 64, HTSUS, states thafc
Chapter 64 does not include disposable foot or shoe coverings of flimsy ﬁaterial (for example,
paper, sheeting of plastics) without applied soles. Note 1(a) states that these products are
classified according to their constituent material. The drafters of the HT'S know how to inject a
durability test when they believe it to be appropriate.

On the other hand, Note 4(b) merely states that accessories and reinforcements are to be

disregarded in determining the constituent material of the outer sole. The Explanatory Note for
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Note 4(b) also discusses disregarding a separate heel, as well as components of the sole that are
not in contact with the ground. These authorities do not support disregarding, on “durability” or
other grounds, any other components or materials in determining the constituent material of the
sole. This likely explains why the HSC, when issuing product-specific rulings, made no
reference to durability. The HSC decisions were based on wheth¢r the textile components were
molded into the sole or whether they could be readily removed.

If the drafters of the HTS had intended other materials or components to be disregarded
based on their durability and strength, then they would have said so. At the least, the United
States should not' promulgate a new note that presents even a theoretical possibility of yielding
results that conflict Wiﬂfl product-specific HSC rulings. Our proposed adjustment of the Note 5
text removes this possibility.

III. SUGGESTED REVISION TO THE PROPOSED NEW NOTE 5

Rather than disregarding all that has come before, a new U.S. Note 5 should be drafted
in such a way as to be consistent with prior authorities by differentiating beﬁeen textile sole
components that are molded into the sole and those that are not. Specifically, the language
suggested by Treasury should be revised és follows:

For the purpose of determining tﬁe constituent material of the outer sole pursuant

to Note 4(b) to this Chapter, no account shall be taken of textile materials that

are not molded into the sole if they do not possess the characteristics usually
required for normal use of an outer sole, including durability and strength.
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This approach has numerous advantages. First, it will avoid immense commercial
disruption. Importers who use embedded textile constructions should not be put at risk of
seeing changes to a classification that has been expressly approved by the HSC.

Second, it will be easy to administer in a manner consistent with existing Note 4(b).

Classification would be determined as follows:

e textile outer sole components that can be easily peeled off will be
considered to be accessories or reinforcements and disregarded per Note

4(b);
e textile components that have been molded into the outer sole will be

considered to be part of the sole, will not be considered to be accessories

or reinforcements per Note 4(b), and will require no durability testing;
and

e all other textile outer sole components,'if they are not excluded from
consideration per Note 4(b), will be subject to the durability standard in
the new Note 5. '
In addition, exempting the embedded textile sole construction from testing will be more
administratively convenient for Customs. It will leave in place a clearly-bounded category of
footweaf that will continue to be classified in HTS Heading 6405, and Customs will not have to
be concerned about laboratory testing of these products.
Third, it will preserve what is inarguably correct about current law, while focusing the
-changes on the types of textile-outer sole footwear that have given rise to concerns in the first

place. Anecdotally we understand that Customs believes that some of the other methods of

attaching textiles to outer soles have created products that should not be classified in HTSUS
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Heading 6405. We believe that it is these constructions that have resulted in the current
proposal. There is no reason to change the tariff treatment of shoes made with ESO fechno]ogy
when it is the classification of other footwear that is at the heart of this exercise.

While Treasury states that it would not like Customs to make classification distinctions
based on the construction of footwear, construction is a common element in determining
classification in the HTSUS. Many importations are accompanied by footwear detail sheets
providing information as to whether the shoes have features such as “welt construction,” “turned
construction,” or “foxing like bands.” All of these construction features are cbmp]ex and the
subject of a plethora of decisions and rulings. The standard thatb we seek to appiy, to
differentiate molded textile sole cbmponents from other textile sole components, is ﬁot more
rigorous or complicated than these other standards. It merely requires one more (easily
verifiable) data element at the time of entry.

Finally, in April 2010 Customs published an Informed Compliance Publication on

- Footwear that has just been made available tb the trade.- The discussion relating to the external
surface of the outer sole is included at pages 12-13. It states in rglevant pax“[ that "The external
surface area of the sole does not include....Thin layers of textile flocking and detachable textile
materials applied to, but not embedded in the sole." Thus, Customs has accepted the HSC
rulings and has ’incorporated them into its own publications that explain the law. This
publication provides further support for our position that footwear using embedded textile outer

sole constructions should not be included in any new system of durability testing.
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IV. ALTERNATIVE PROPOSAL TO MAKE A NEW DURABILITY STANDARD
FAIR AND PREDICTABLE

If our proposed change to Note 5 is not adopted, then it is essential that some criteria be
added to make the new durability standard mbre predictable. If a‘ U.S. Note containing |
malleable terms such as “normal use” and “durability and strength” were created without any
further guida.nce,9 the treatment of a large flow of trade would be left to the whim of Customs,
and the results could even conflict with the HSC rulings that have been issued.

The only workable test of which we are aware that is actually applied by a customs
authority to determine whether textile sole components should be considered or ignored in
determining classification is the Martindale Abrasion test used in the United Kingdom. Under
this test, also denominated as SATRA method #31, if the outer sole including the textile sole
components, when tested as a whole, has moderéte wear or less after 51,260 revolutions, the

outer sole is considered to have characteristics required for normal use.

9 A statute without standards for the governing agency is considered to be void. See, e.g., United States v.
Dagus, 634 F.2d 441, 444 (1980) (finding that a statute “must not be so vague and standardless that it leaves
judges free to decide, without any legally fixed standards, what is prohibited and what is not on a case by case
basis.”); see also Giaccio v. Pennsylvania, 382 U.S. 399, 402-03 (1966).
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As explained above, a new U.S. durability standard should not be applied at all to
footwear m which textile components have been molded into the sole. If, however, the ITC
rejects this view and decides to recommend é durability standard for all textile-outsole footwear,
then the language of the new Note 5 sﬁould be adjusted as follows:"°.

For the purpose of determining the constituent material of the outer sole pursuant
to Note 4(b) to this Chapter, no account shall be taken of textile materials that do
not possess the characteristics usually required for normal use of an outer sole,
including durability and strength. A textile component shall be considered to
meet this standard if the outer sole including textile sole components, when
tested as a whole under SATRA method #31, has moderate wear or less after
51,200 revolutions.

V.  REVENUE NEUTRALITY

Adoption of a new U.-S. Note 5 dlong the lines suggested by Treasﬁry is expected to
result in a change in classification for somé textile-outer sole footwear from Heading 6405,
where the duty rates are 7.5% or 12.5% ad valorem, to Headings 6402 and 6404 where duty
rates are as high as 48% ad valbrem. Treasury has proposed duty breakout provisions within
Headings 6402 and 6404 to assure “duty rate neutrality.” While the breakouts are helpful in
achieving this goal, they are not complete.v ESO has developed a list of items for which
additional breakouts would be needed to ensure duty neutrality. We will be prepared to share

that list with ITC staff as needed, during the second phase of the Section 1205 investigation.

10 Our proposal is consistent with other precedent for putting test methods and standards into the body of the U.S.
Notes to the HTSUS. See additional U.S. Note 2, Chapter 62 which identifies the standard and test method to
establish water resistance for apparel classifications. See also Attachment 2 which contains a ruling request
submitted to UK Customs, and the resulting ruling with respect to the classification of the ESO shoe. In this
ruling, UK Customs stated that the textile/rubber sole was “substantial and viable as an outer sole.”
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We appreciate the Commission’s consideration of these comments and look forward to
continuing to participate as the Section 1205 investigation proceeds. Please do not hesitate to

contact any of the undersigned with questions on this submission.

Respectfully Submitted,

Miller & Chevalier Chértered

John R. Magnus
Of Counsel

ﬁﬂ%@eﬂ

P. Welles Orr
Senior International Trade Advisor

Attachments (2)
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Attachment 1:

List of Customs Rulings Classifying Textile Quter Sole Footwear Under Heading
6405

HQ 087336 (Aug. 28, 1990) (children’s slippers with soles constructed of cotton twill
with PVC non-skid traction dots in the shape of Mickey Mouse's face classified under
6405).

HQ 087837 (Nov. 23, 1990) (child’s slipper imported with textile-material sole, on whiéh
a pattern of rubber/plastic anti-skid “dots” is printed after importation, classified under
6405).

HQ 087201 (Dec. 18, 1990) (slippers imported with textile soles, to which rubber anti-
skid dots were applied after importation, classified under 6405).

HQ 088391 (Feb. 13, 1991) (slipper with outer sole of wool felt material with plastic
traction dots laid out in groups of six in a rosette pattern classified under 6405).

HQ 088533 (Mar. 25, 1991) (infant’s bootie with outer sole made of cotton textile fabric
with circular plastic dots adhered to it classified under 6405).

HQ 088962 (Aug.‘ 2, 1991) (slippers with outer soles made of textile fabric which are
covered with plastic/rubber traction dots classified under 6405)

HQ 950199 (Nov. 26, 1991) (bicycle shoe covers with outer sole of a nonwoven fabric
impregnated with plastic and then covered on its outside surface with nontransparent
plastic classified as footwear under 6405).

HQ 089250 (Dec. 27, 1991) (slippers with soles comprised primarily of texﬁle materials
classified under 6405).

HQ 953879 (Apr. 19, 1993) (chest and hip wader boots with wool felt soles classified
under 6405)

HQ 953404 (Apr. 19, 1993) (chest and hip waders with soles’ greatest surface area in
touch with the ground being wool felt classified under 6405).

NY 803238 (Nov. 10, 1994) (bowling shoes in whfch one shoe has partial textile “sliding
piece” outer sole, making the textile the predominate material in contact with the ground,
classified under 6405).

NY 813593 (Sept. 22, 1995) (infant’s shoes with applied outer soles constructed of
woven man-made fabric classified under 6405).
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HQ 958858 (July 24, 1997) (affirmation of NY 813593 dated Sept. 22, 1995) (infant’s
shoes with applied outer soles constructed of woven man-made fabric classified under
6405).

HQ 962519 (Dec. 10, 1999) (child’s slipper with outer sole of over 78.4% textile material
and 21.6% rubber/plastic classified under 6405).

HQ 963737 (Mar. 29, 2000) (infant shoes with textile sole and rubber traction dots found
to have textile material constitute the greatest surface area in touch with the ground,;
classified under 6405).

HQ 963604 (Mar. 29, 2000) (infant shoe featuring an outer sole composed of textile
fabric with applied rubber/plastic traction dots classified under 6405).

PD G80233 (Aug. 9, 2000) (unfinished wading bioot with felt soles classified under
6405). ' '

HQ 962095 (Dec. 15, 2000) (infant’s shoe with rigid outer sole composed of textile
‘materials to which are attached numerous, evenly-spaced PVC “traction dots” classified
under 6405).

HQ 963595 (Feb. 19, 2002) (girl’s slippers with outer soles composed of a textile
material with an evenly spaced array of PVC traction dots classified under 6405).

HQ 964978 (Apr. 18, 2002) (women’s slip-on shoe with outer sole composed of unit-
molded rubber/plastics material, to which a thin layer of textile material is applied on the
portion of the sole below where the ball of the foot rests, classified under 6405).

HQ 965557 (Apr: 29, 2002) (women’s sandal featuring outer sole composed of a
substantial unit-molded rubber/plastics material, to which a thin layer of textile material
has been applied, classified under 6405).

HQ 965558 (Apr. 30, 2002) (girl’s boot with outer sole composed of a substantial unit-
molded rubber/plastics material to which a thin layer of textile material has been applied
classified under 6405). :

NY 181049 (May 2, 2002) (women’s closed-toe, open-heel slipper with sewn-on textile
outer sole covered with an evenly spaced pattern of small, 1/32-inch thick rubber/plastic
traction dots, spaced approximately 1/4-inch apart on center, classified under 6405)

NY 181603 (May 21, 2002) (woman’s closed-toe, closed-heel, slip-on shoe with a
- combination rubber/plastic and textile outer sole. classified under 6405).

NY 182111 (June 6, 2002) (athletic sneaker style shoe with outer sole of rubber/plastics
classified under 6405).
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NY 182037 (June 6, 2002) (athletic sneaker style shoe with outer sole of fubber/plastics
classified under 6405).

NY 183355 (July 9, 2002) (bootie-type indoor slippers with separately sewn-on polyester
fleece textile outer soles, which have pocket-like openings into which an underfoot
midsole-like "scent pack" has been inserted, classified under 6405).

NY 184526 (July 31, 2002) (slip-on “aqua socks” with outer soles of rubber/plasﬁcs
classified under 6405).

NY 184529 (Aug. 1, 2002) (sneaker-style shoe with outer sole of rubber/plastics
classified under 6405).

NY 184491 (Aug. 6,2002) (woman’s open-toe, open-heel, slip-on shoe with molded
rubber/plastic outsole with a textile-walking surface classified under 6405).

NY 184577 (Aug. 22, 2002) (thong type sandél with EVA wedge sole covered with a
textile material classified under 6405).

NY 185327 (Aug. 29, 2002) (closed-toe, closed-heel, slip-on shoe with rubber/plastic
outsole, which has thin sheet of woven textile fabric applied to large portions of its outer
surface in contact with the ground, classified under 6405).

NY I86068 (Sept. 19, 2002) (infant slippers with textile soles classified under 6405).

NY 187289 (Oct. 29, 2002) (children’s slippers with textile outer soles classified under
6405).

HQ 965751 (Nov. 18, 2002) (slippers with an outer sole composed of unit-molded ,
rubber/plastics with nubs evenly spaced across its surface, over which is adhered a thin
layer of textile fabric, classified under 6405)

NY 188579 (Dec. 11, 2002) (woman’s closed-toe, closed-heel shoe with molded
rubber/plastic and textile outsole classified under 6405).

NY 188845 (Dec. 12, 2002) (wading boot imported and packaged with one outer sole
composed of rubber/plastics material and the other composed of textile material with
metal studs or lugs classified under 6405).

HQ 562553 (Jan. 4, 2003) (tap-dance shoe with rubber soles, to which metal taps are
affixed to the sole and heel, classified under 6405).

NY 189824 (Jan. 16, 2003) (bootfoot wader with rubber outsole classified under 6405).
NY J80668 (Feb. 13, 2003) (closed-toe, closed-heel, slipper with a textile material

outsole, to which a non-slip rubber/plastic material has been adhered to the toe and heel
surfaces in contact with the ground, classified under 6405).
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NY J83322 (Mar. 18, 2003) (woman’s sandal with cemented-on outer sole consisting of a
rubber/plastic material bottom, to which a thin layer of textile fabric material has been
applied, classified under 6405; woman’s sandal with outer sole consisting of a sheet of
non-woven textile fabric, which is securely and permanently glued to an underlying
rubber/plastic material substrate, classified under 6405).

NY J84514 (May 30, 2003) (woman’s slippers with stitched-on unit molded
rubber/plastic and textile coated thermoplastic rubber (TPR) outsole classified under
6405). : _

NY J88815 (Oct. 8,2003) (infant booties with a separately sewn-on textile outer sole
classified under 6405).

MB81457 (Apr. 17, 2006) (baby booties with textile material outer soles affixed to the
uppers by sewing classified under 6405).

NY M82352 (Apr. 28, 2006) (textile slippers classified under 6405).

‘NO021811 (Jan. 24, 2008) (pair of bowling shoes in which right shoe has a textile material
sliding pad resulting in an outer sole of textile material classified under 6405).
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Cuntoms 1D : DBate of Issua ¢ vear [T7] Month Day [D
2. Halder {full name and addrass) {Confidential) }Issuing Offlcer :

E.S. Orlginals, Inc. AB Samples returned : D

50 West 33rd Strest

New York, NY 10001 ote

UsA Important n

By signing the d n the applicant piy responsibilky for the

Telo) bar :
Fe phone N\fm B 49212736 8124 y and complol of the perticulars given on this form and on

ax Numbser : +1212564 3125 any conlinustion sheot(s) kodged with It. Tho sppficant accepts that this
Custama 1D : Information and any pholograph(s) tan bg siored on a delabase of {he
3. Agent or Ropressniative (Tull name end address) European Commission.

4. Relcaun of a BT!
1 you are applylng Yor the reissua of o BTI, plaese compieta this box.
BT1 Referance Numbar :

Telspnone Number : . Valld from : Year D:[D Month [T Day[D

Fax Number : .

Customs 1D : hC 121UrD CO08 ¢ eecvvereeeetniceiieernaes

5, Custorns Nomanchatura 6, Typo of Transaction

Plaass Indicate In wiich nomenclatura the goods are to be clessified ! Does this appiication ralata ta sn import or export ectually envisaged ?
Harmonized System {H3) Yos © No
Combined Nomenclature {CN) 7. Classiticatlon Envisagad
TARIC Please Indicate whers in your view the goods are classiflad.
Refund nomenciature ) HNomenelature Code © CN54059090.
Other {SPecy) & cvvreenivarecnsseereana, - v

B. Dascription of the Gooda

inciude where y the prac position ol the goods, the method of analysis used, tho type of manufacturing procesa undergone, the value inchidi

the components, the use of ths goods, the usual rade nama and where sppropriate, the packaging for relail salo In the case of sets of goods (Ploese usa 8
separata shest Il more spacs Is reguired).

~ Description of goods

The merchandise subject to this application is women's footwear raferenced by slyle number PP 758-0. This footwear is consiructed
with an upper of two materials; plastic and elasticized labric. Piestic covers the toe and heel area of the upper, and lextlle cavers the
vamp ares. Plastic is the matarial having the greatest extemel sutface area of the upper. A complete sample of the footwear Is
submiited with this application,

The outer sole of style PP 759-0 Is composed of textile and plastic, wilh a separately attached plastic heel. Textile covera tha euter
surface of the sole in the area where the ball of the fool will rest. The perimeter of this area is plastic. The outer sole is manufactured
through a patented two-step molding process. In the initial molding procass, a fabric sheet of non-woven textile material is cutto a
predelermined shape and size, and then Inserted into a two-die mold. The cavity of the mold Is the shape of the area known as the bali
of the foot. Thermopiastic resin is Injected into the mold, which adherss to the backing side of the texille sheet. Afler the mold cools,
axcess fabric is cut off. Atthis point, the fabric piece Is bonded to the plastic backing.

In the second molding process, the fabric piece wilh plastic backing Is then placed Inio the second mold, the cavity of which Is in the
shape ol the complete outer sole (excluding the ralsed heel), The mold Is heated, which softens the plastic backing on the fabric pletss:
Themmoplastic resin is then injected into the cavity. This resin bonds with the plastic backing of the fabric piece. When the mold coals,
the outer sole is removed. Through this process, the fabric piece has been integrally formed as part of the outer sole due to the bonding
betwaeen the fabric backing and the remainder of the outer sole.

The outer sole is then assemblad with the remaining components of the shoe. A visual examination of the outer sole confirms that the
.} lextile material integrally formed into the outsr sole occuples the grealest external surface area of the ouler sole that is in contact with

| the ground when the shoe I3 In use.

- Justification of the Classification of the Goods '

The subject foctwear Is classified in subheading 84059090 of the Combined Nomenclature. This subheading includes Jootwear with
uppers of plastic and outer soles of textile. Under Chapler 64 Nota 4{a), the constituent material of the upper is tha matesial having the
grealest external sirface area, without regard to sccessories of reinforcements. A visual examination of the subjedt shoe confirms that
| plastic Is the materlal having the greatest external suiface ares. The outer sole of the subject footwear Is considered textile under the
CN. Chapler 64 Note 4(b) provides that the constituent material of the outer sole shall be taken 1o be the materlal having the greatest

sirfane ama in cnnfact wilh the ground. no a taken of acessories or reinforcements such as spikes, bars, nall, protectors
of similar attachments. ‘Wle lexgéu m'é‘?eﬂgl &’8%‘%@% SUNACe Of the Ouler SOIES 15 an IMEGA COMIPUIIETR UL Uik VUL agu:, LS

dissimilar to any of the attachments listed in Note 4(b). Thus, the lextile material must be taken inta account in determining the materiaj
in contact with the ground.Chapler 64 Additional Note 2 provides that, within the meaning of Note 4(b). one or more layers of textile
material which do not possess the characteristics usually required for normal use of en outer sole {a.g., durabllity, strength, etc.) are not
to be taken into consideration for classification purposes. The textile material on the subject outer sole possesses the characteristics of
durability and strength. Furthermore, the textile material is an integral part ot the outer sole Tormed during the rmolding process, and is

- nol a separate "Tayer” applied over a pre-axisting outer sole. 2

Because the subject footwear has an outer sole of textite, & mus be dassified in CN heading 6405. While most footwaar wilh plaslic
uppers Is classified in CN heading 6402, this heading Is limited 10 footwear with outer soles of rubber or plastic. Tha outer sole on the
subject shoe Is taxtite. CN Heading 8405 covers all other footwear not classified in Headings 6401-6404. Within Heading 6405, the
subject footwear is described In CN subheading 54059090, which provides for footwear with uppers of piastic and ouler soles of

- materials other than plastic, leather or composition leather,

gy
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9. Commareial denomination and additionat information” - (Confidential
see separate sheet for confidential additional information

10, Samples ofc.
Planse indicate which if any of tho fc aro anclosed with your app

Dosciiption D Brothures D Photographs D Samples El Other

Do you wish your samples 10 be remmad 7 Yas No
Spatial costs incurred by the Cusloms authorilles as a resull of analysls, expert reports or the return of samplas, may be charged 1o the applicant.

11. Othor BTI Applicationa® and other BYl held”
Plonse indicata if you have applied for, or been iesued with BT for Identical or similer goods al olher Customs offices or in olher Momber Siates.
Yas D No It yas, planse give detalls and enclose a photocopy of the BT! ¢

Country of Application : Coumtry of Application :
Piace of Applicalion : Place of Applleation :

Date of Applicallon : Yenr':m:] Month m Day D:] Data of Application : YearDjI] Morth [’_'D ey [T]

BYI Relorencs : BTt Reforence :
Dala of Start of Validity © - Yearm Month m Day m Dato ol Start of Validily : ~ Year [[m Manth m Day m
Nomanclature Coda ¢ . Nomanclature Code : .

12, BT] issued 1o other Haldurs™

Ploasa Indicate If you ame aware of BT for kdentical o similar products already Issued (o clher holders,

Yes E Na i yes, please give delalls:

¢

Issuing Caurdry @ {ssuing Gounkry ;
BT Relerence ; BY! Reforonco :

Date of Start af Valicty : Year[]:m Mouth m Day []J Dals of Slart ofValkiﬁy: Yoar [m] Montn m Day [:D

Nomanclatuse Code Nomenclalure Code :

13. Dato end Signaturs

Your relerence :
Dale : vour [A00R] Month @Z Day

Signature :

Far Officlal Use

* Please use a separale sheet of paper if more space is required,
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Confidential

Box 9. Commerclal Denomination and additional Information

We have been informed by the customs authorities that In applying Additiorial Note 2 of .
CN Chapter 64, HM Customs ‘will examine-the. results of a Martindale Abrasion: Test -
using SATRA Method T 31 Under this method, if the textile material of the outer sole

" exhibits moderate wear or less, the textile material is deemed sufficiently durable and
will be taken into account in applymg Chapter 64 Note 4(b). A sample of the. subject
women's shos, slyle PP, 759:0 tested under SATRA Methoed TM 31 by Artech
Testing LLC, locéiéd in the U es. Anéch performed the tastin consultations
with SATRA. Thetest revealed only moderate wear of the textile matarigl. A copy of the
test results and the actual sample examined by Artech has been submitted with this BTI
application. Based on these tost results, the constituent material of the outer sole having
the greatest surface area in contact with the ground is textile.

Separate Additional Sheet
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Education & Advice Services - Tariff Classification
International Trade Operations

. OTC4 2nd Floor West, Alexander House

o 21 Victoria Avenue Southend-on-Sea

o Essex SS89 1AA

Tel; +44(0)1702 366077 Fax: +44(0)1702 367266
E-mail: classification.tso@hmce.gov.uk

¥ e

K

HM Customs and Excise
Business Services and Taxes

@

g;S. Sft)RIElNﬁLS I-!{NC' Your ref :

o Stanbrook + Haoper

42' Rue du Tacitume Qur ref: S0C/2243/02
1000 Brussels

Belgium Date: 20 August 2002
Dear Mr Lukoff

TARIFF CLASSIFICATION OF Ladies footwear - Pat.5,787,610

Thank you for your request dated 01/08/2002 for Binding Tariff Information (BTI) for the above goods.
The BTI notification is enclosed herawith.

In reaching this decision | have followed the legéf procedure for Tariff classification as shown in
Volume 2, Part 1, Section 3 of the Tariff. Classification is determined by the provisions of
G.I.LR's 1 and 6, as well as the texts of 6405 and 640590. Also Note 4(a) + (.lﬁlto Chapter 64.
Shoe has been classified to an upper of plastic and an outer sole of textile. The textile on the
outer sole is considered substantial and viable as an outer sole. Further information relating to
classification is contained in Notice 600.

If you do not agree with this BT| decision, you can ask for a formal Departmental review. Your request
should be in writing, and set out the reasons why you do not agree with the decision. If you wish fo
sxercise your right to ask for a Departmental review, and you provided a sample, you must submit

the original sample or samples with your request. :

1t should be sent within 45 days of the date of this lefter. Please write to:-

HM Customs and Excise

Customs & International Trade Division
Review and Appeals Team

3rd Floor North East, Alexander House
21 Victoria Avenue

Southend-on-Sea

Essex S599 1AA

If you are not satisfied with the outcome of the formal Deparimental review, you can lodge an appeal
with the VAT and Duties Tribunals, which are independent of Customs and Excise, Notice 990 gives
further details about your rights and about the appeals procedures. '

Your sample has been retained by this office. Please note that samples which are not collected

or provided with return postage will be destroyed after 60 days of the data of this letter. However,

prior notification of 24 hrs must be given by phoning 01702 367271, quoting the BTl Reference Number
when the sample is to be callected, whether by a courier or yourself.

CENTRAL
GOVERNMENT ‘\"f,\%
TR TR TR RN N 3
e LEL \Qb ,,i



BEUROPEAN COMMUNITY - BINDING

ARIEFF INFORMATION

cél -
BTI

»

1 1 Competeat customs nuthurity

H.M. CUSTOMS & EXCISE

INTERNATIONAL TRADE OPERATIONS
ALEXANDER HOUSE, 21 VICTORIA AVENUE,
SOUTHEND ON SEA, ESSEX S599 1AA

2 BT reference

GB 109571664

3 Holder (rame and sddress)
E.S. ORIGINALS INC.
50 WEST 33rd STREET
NEW YORK

NY10001

confidential

' 4 Date of start uf validity

2002/08/19

Important notice
Without prejudice to the provisions of Anticles 11 and 12 of Council
Regulation (EEC) No 2913/92, this BT1 remains valid for 6 years as from
the date of start of validity.
The information supplied will be stored on a database of the Commission
of the European Communities for the purposes of the application of the
1 tbovc mentioned Regulation,

g

COPY FOR HOLDER

5 Date and reference of the application

2002/08/01

6 Classification of the goods In the cnstoms nomenclature

6405909000

7 Description uf the goods

LADIES HIGH-HEELED COURT SHOE, WITH UPPER OF ELASTICIZED TEXTILE AND PLASTIC, WITH THE
MAJORITY BEING THE PLASTIC, WITH SOLE AND HEEL OF PLASTIC, WITH TEXTILE COVERING THE -
OUTER SURFACE OF THE SOLE. NOT COVERIANG THE ANKLE. WITH IN-SOLE LENGTH OF MORE THAN- -
2%0/%80%%%1&%%%?1' APPROXIMATELY 7CM. TEXTILE ON OUTER SOLE IS CONSIDERED SUBSTANTIAL
A

¢
£

4.41“

W ) Commercial denomination and additionst Information

confidcnl.iz;l
PAT 5,787,610 . ia

9 Justification of the classificatioa of the go
CLASSIFICATION 1S DETERMINED BY THE PROVISIONS OF G.I.R'S 1 AND 6, AS WELL AS THE TEXTS OF
6405 AND 640590 NOTE 4(A} & (B).

10 This BT? has beeo Issued vn the basis of the following material provided by the applicant:
Description Brochures Photos Samples Other h-"-t::;?tc?asam»m = mmn..a». -
’ 5 UG 2002
Place Southend On Sea W J m Stamp 1 g AUG 2@ .
N.“ndnv HOH“N R 3
4 nugar .
e ‘q ’ i M/[ /\ mnﬂn\:’lj’""‘;'_....."; —-—““"A = :
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by telephoning the Classification Helpline on (01702) 366077,

Yours siffcerely

aria Shall
Miscellaneous Sectlor

o

R

The Notices referred to in this letter are obtainable from any Customs and Exdsé Advice Centm,'or": | R

G-30



MILLER
CHEVALIER

john Magnus

Of Counsel
(202) 626-1474
jmagnus@milchev.com

June 25,2010

The Honorable Marilyn R. Abbott, Secretary
United States International Trade Commission
500 E Street, SW

Washington, DC 20436

Re:  Certain Footwear: Recommendations for Modifying the Harmonized Tariff
Schedule of the United States - Investigation No. 1205-8
Dear Secretary Abbott:

This submission is filed on behalf of our client, E.S. Originals, Inc. (“ESO”), in response
to the May 2010 preliminary report of the International Trade Commission (“ITC”) in
Investigation 1205-8 (USITC Publication 4156).! 1t supplements initial comments filed on
ESO’s behalf on May 18, 2010.

ESO owns patents relating to the incorporation of textile components into rubber/plastic
outer soles through a molding process. Through this process, the textile and rubber/plastic
elements are permanently bonded together to form éuter soles, with the textile components
becoming embedded in the rubber/plastic sole components. Shoes made using ESO’s
technology have been thé subject of classification rulings issued by U.S. Customs and Border
Protection (“Customs™), United Kingdom Customs (“UK Customs™), and the Harmonized
System Committee (“HSC”). All of these rulings have consistently classified thesg shoes under

Heading 6405 of the Harmonized Tariff Schedule (“HTS”). Critical to each of these decisions

! Proposed Modifications to the Harmonized Tariff Schedule of the United States, 75 Fed. Reg. 18,882 (Apr. 13,
2010). The ITC’s preliminary report is available at:
hitp://www.usitc.gov/tariff_affairs/hts_documents/pub4156.pdf.

Miller & Chevalier Chartered

655 Fifteenth Street, N.W., Suite goo - Washington, D.C. 20005-5701 - 202-626-5800 - 202-626-5801 fax - millerchevalier.com
1070097.1
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The Honorable Marilyn Abbott
June 25,2010
Page 2

has been a finding that the textile component is part of the constituent material of the outer sole,
and thaf it is not an accessory or reinforcement.

The current ITC investigation was commenced at the request of the Department of the
Treasury (“Treasury”) pursuant to a letter dated January 15, 2010. The investigation concerns
the classification of certain footwear with outer soles that incorporate textile components. We
request that the ITC consider the'commeﬁts submitted by ESO in its two submissions in
preparing its final report as to Whether certain modifications should be made to Chapter 64 of
the Harmonized Tariff Schedule of the United States (“HTSUS”).

I. SUMMARY OF POSITION

ESO opposes the amendments preliminarily recommended by the ITC. As proposed,

these amendments would represent an impropér use of Section 1205 and would contravene U.S.

obligations under the International Conveniion on the Harmonized Commodity Description and
~ Coding System (the “Convention”). Changes of the type at issue here should properly be made

by the HSC, not by individual signatories. If the United States nonetheless wishes to proceed

unilaterally, the changes enacted must preclude any possible inconsistency with past HSC

rulings on footwear whose outsoles have embedded textile components. The new Note 5

included in the ITC’s preliminary recommendation does not do this. ESO has suggested, and
we reproduce in this letter below, adjustments that would make the proposed Note 5 more

consistent with our international obligations.

1070097.1
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II. STATUTORY SCHEME FOR AMENDING THE HTSUS

A. Background
U.S. mechanisms for amending the HTSUS are closely linked to the United States’
obligations under the Convention. To keep the Harmonized System current in light of changing

technology and trade'pattems, the Convention created the HSC, whose main functions include:

issuing classification decisions for goods presented by member countries;
o resolving classification disputes between member countries;

o working to ensure the uniform interpretation of the HS (e.g., by publishing the
Explanatory Notes to the Harmonized System); and

o updating the Harmonized System to include changes in technology and patterns of
international trade.

The Omnibus Trade and Competitiveness Act of 1988 authorized the President to
proclaim, following Congressional layover, modifications to the HTSUS that are based upon
ITC recommendations and are consistent with the ‘U.S. national economic interest. The current
investigation is being conducted under Section 1205 of the Act (19 U.S.C. § 3005), which
requires the ITC to keep the HTSUS under continuous review and to ‘recommend modifications
in order to reflect amendments to the Harmonized Commodity Description and Coding System
that are periodically approved by the World Customs Organization, or as warranted by
particular circumstances. Section 1205 provides that:

[The Commission] shall recommend to the President éuch modifications in the

Harmonized Tariff Schedule as [it] considers necessary or appropriate |

G-33 1070097.1
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1. to conform the [HTSUS] with amendments made to the Convention;

2. to promote the uniform application of the Convention and particularly the
Annex thereto;

3. to ensure that the HTSUS is kept up-to-date in light of changes in
technology or changes in patterns of international trade;

4. to alleviate unnecessary administrative burdens; and
5. to make technical rectiﬁcatidns.

Section 1205(d) requires that changes to the HTSUS: (1) be “consistent with the
Harmonized System Convention or any amendment thereto recommended for adoption”; (2) be
“consistent with sound nomenclature principles”; and (3) “ensures substantial rate neutrvality.”
Any modification that would change a rate of duty must be consequent to, or necessitated by,
recommended nomenclature changes. Finally, the recommended modifications “must not alter
existing conditions of competition for the affected U.S. indusﬁy, labor, or trade.”

Selction 1206 (19 U.S.C. § 30006) states that the President may proclaim modifications to
the HTSUS proposed by the ITC under section 1205, provided that the modifications are in
conformity with U.S. obligations under the Convention. Article 3, paragraph 1(a) (“Obligations
of Contracting Parties™) of the Convention on the Harmonized System states that each
Contracting Party “shall use all the headings .and subheadings of the Harmonized System
without addition or modification” and “shall not modify the scope of the Sections, Chapters,
headings or subheadings of the Harmonized System.” Any changes implemented pursuant to
Section 1205 must respect these limitations, and must conform to the HTS Notes, Explanatory

Notes, and existing HSC rulings.

" G-34 1070097.1
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B. Past Use of Section 1205 to Amend the HTS

Before the current investigation, Section 1205 had been used sparingly to enact changes

to the HTSUS. The six previous Section 1205 investigations completed by the ITC amended

the HTSUS in order to conform it to changes made by the HSC, to implement minor technical

changes to the HTSUS, and/or to add breakout provisions to the HT'SUS to achieve substantial

rate neutrality in light of changes made by the HSC. For example:

O

Inv. No. 1205-2 was initiated when the HSC recommended certain amendments to the
legal texts and Explanatory Notes of the HTS. These changes were initiated in order to
correct U.S. tariff and statistical provisions for extracted oleoresins, which had been
positioned under the wrong six-digit subheading.

In Inv. No. 1205-3, modifications to the HTSUS concerning certain cough drops,
cresols, jewelry boxes, and support hosiery were brought about by the HSC’s Review
Subcommittee and “other HSC classification decisions requiring changes to the legal
text of the HS nomenclature.”

In Inv. Nos. 1205-4 and 1205-5, the bulk of the recommendations reflected decisions
taken by the HSC at its various sessions. Both of these investigations were initiated in
order to conform U.S. Customs’ practice to particular HSC decisions.

More recently, in Inv. No. 1205-7, the ITC stated, “The proposed changes included in
this investigation are set out in a Recommendation promulgated by the World Customs
Organization (WCO) on June 26, 2009, in order to update and clarify the international
Harmonized System nomenclature. The Recommendation — the fourth in a series — is
part of the WCO’s long-term program to review periodically the HS nomenclature
structure.”

C. Problems with the Current Application of Section 1205

Against this background, it is apparent that the current investigation is an odd -- and

potentially improper -- use of the Section 1205 mechanism.

G-35 1070097.1
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First, the proposed changes do not conform the HTSUS to decisions made or technical
changes initiated by the HSC. In fact, as explained further below, the proposed new Note 5
could produce results directly at odds with product-specific HSC rulings unless it is revised to
exempt certain types of footwear from durability testing. |

Second, the proposed changes do not proinote uniformity. Currently, among convention
signatories, only the European Union utilizes a durability standard, the Martindale Abrasion
Test. As such, introducing such a test in the United Statés would not promote uniformity. Nor
would this change correspond to an international consensus, as there has been no indication that
fhe Convention’s member states wish to impose a durability standard on the affected types of
footwear. |

Third, the proposed changes do not reflect changes in technology or in patterns of trade.
Dating back to as early as 1990, Customs has issued a number of rulings classifying under |
Heading 6405 footwear that incorporates textile components into the outer sole. In 2007, the.
HSC rﬁled, consistent with U.S. Customs’ ciassiﬁcation of similar footwear, that a footwear
sample with ESO’s construction (textile material molded into the outer sole) was classifiable in
Heading 6405. |

Fourth, the proposed changes do not alleviate unnecessary administrative burdens.
Administration of the current law has not engendered administrative burdens. In this regard, in

April 2010 Customs published an Informed Compliance Publication, “What Every Member of

G~36 1070097.1
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the Trade Community Should Know About: Foo‘rwcar,”2 which has recently been made
available to the trade. The discussion relating to the external surface of outer soles appears on
pages 12-13 and states in relevant part: “The external surface area of the sole does not include . .
.. Thin layérs of textile ﬂoéking and detachable textile materials applied to, but not embedded
in the sole.” Thus, Customs has accepted the HSC rulings and has incorporated them into its
own publications thét explain the law.
Fifth, the proposed changes do not make any technical rectifications to the existing
HTSUS. The changes at issue here are not technical rectifications. Rather, they introduce an
entirely new “durability and strength” standard to be used in classifying footwear. That

standard conflicts with Note 4(b) as interpreted by the HSC.

III. PROPER CLASSIFICATION OF FOOTWEAR WITH OUTER SOLES WITH A
CONSTITUENT MATERIAL OF TEXTILES ‘

HTS Chapter 64 covers footwear and parté of footwear. Chapter 64 Note 1(a) excludes
disposable footwea_r or shoe coverings of ﬂimsy material without applied soles, footwear of
textile material without an outer sole, and certain other footwear items from this chapter.
Chapter 64 is subdivided into six headings, with headings 6401 through 6405 covering
footwear, and heading 6406 covering parts of footwear. Headings 6401 through 6405, for the
most part, describe products based on the material of the upper and the material of the outer

sole. The terms “material of the upper” and “material of the outer sole” are defined in Notes

4(a) and 4(b).

2 Available at http://www.cbp.gov/linkhandler/cgov/irade/legal/informed_compliance_pubs/icp022.ctt/icp022.pdf.
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As the current investigation involves the use of textile components in the outer sole,
Note 4(b) is central to the analysis. Note 4(b) provides that the constituent material of the outer
sole shall be taken to be the material having the greatest surface area in contact with the ground,
with no account being taken of accessories or reinforcements such as spikes, bars, nails,
protectors, or similar attachments. Customs has consistently ruled that textile components and
Jayers of other materials placed on the bottom of the sole are not ejusdem generis with these
examples.’ |

Headings 6401 through 6404 collectively encompass footwear with outer soles of
rubber/plastic, leather, or composition leather. Footwear of chapter 64 which is not cd\}ered by
Headings 6401 to 6404 is to be classified in Heading 6405, which covers “other footwear.” The
Explanatory Notes (“ENs”) state that heading 6405 includes footwear featuring a wide variety

of outer soles, including “footwear with outer soles of wood, cork, twine, or rope, paperboard,

See, e.g., NY J83322 (Mar. 18, 2003) (woman’s sandal with outer sole consisting of a rubber/plastic material
bottom, to which a thin layer of textile fabric material has been applied, classified under 6405, and woman’s
sandal with outer sole consisting of a sheet of non-woven textile fabric, which is securely and permanently
glued to an underlying rubber/plastic material substrate, classified under 6405); HQ 965751 (Nov. 18,2002)
(slippers with an outer sole composed of unit-molded rubber/plastics with nubs evenly spaced across its
surface, over which is adhered a thin layer of textile fabric, classified under 6405), NY 188579 (Dec. 11, 2002)
(woman’s closed-toe, closed-heel shoe with molded rubber/plastic and textile outsole classified under 6405). In
HQ 958550 (March 6, 1996) Customs made the same finding where a thin rubber sole component was added to
what was otherwise a textile outer sole. (“The words ‘accessories’ and *reinforcements’ are followed by a
limited number of defining exemplars such as spikes, bars, nails, protectors or similar attachments. To
conclude that by similitude an entire external surface layer of rubber soling is included within the meaning of
"similar attachments” is not only unfounded by clearly contradicts the intended meaning of Note 4(b).”). See
also HQ 085182 (October 23, 1989) where Customs made the same finding with respect to a thin leather sole
component added to what was otherwise a textile outer sole.

1070097.1
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fur skin, textile fabric, felt, nonwovens, lino'leum, raffia, straw, loofah, etc.” EN 64.05 (4‘h ed.
2007).* This makes it clear that textile outer sole footwear is to be classified in Heading 6405.

The terms of the tariff are to be interpreted consistently with common and commercial
mealning.5 In this regard, the terms “outsole,” or “outer sole,” are defined in the Complete
Footwear Dictionary, Rossi (2d Ed. 2000) as follows:

The outer most sole of the shoe which is directly exposed to abrasioﬁ and wear.

Tt can consist of any of a variety of materials: leather, rubber, plastic, cork, rope,

crepe, wood, etc., plus differences in thickness or degrees of flexibility, and an

infinite variety of surface designs.
This definition includes a large variety of products, including textiles, all in a variety of
thicknesses, flexibility, and other feames. It is consistent with the ENs, which also encompass

- a wide variety of products, including textile materials. Under this definition, it is clear that the

materials of the outer sole whiéh are in contact with the ground are to be counted as part of the
constituent material of the outer sole. | |

When textile materials are molded into a rubber/plastic outer sole they form a unified

outer sole, and the classification of footwear incorporating those outer soles is to be determined

4 The Explanatory Notes, while not legally binding, may be helpful in construing a tariff provision. See, e.g.,
Degussa Corp. v. United States, 508 F.3d 1044, 1047 (Fed. Cir. 2007) (citing Motorola, Inc. v. United States, 436
F.3d 1357, 1361 (Fed. Cir. 2006)); Marubeni America Corp. v. United States, 35 F.3d 530, 535 n.3 (Fed. Cir.

~1994); Lynteq, Inc. v. United States, 976 F.2d 693, 699 (1992). ; :

5 See, e.g., Intercontinental Marble Corp. v. United States, 381 F.3d 1169 (Fed. Cir. 2004) (“Where a tariff term is
not defined in either the HTSUS or its legislative history, the term is given its common meaning, which is '
presumed to be the same as its commercial meaning.”); Rocknel Fastener, Inc. v. United States, 267 F.3d 1354, 1357
(Fed.Cir.2001).
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based on the outer surface of the outersole.® Such textile material sole components, when
viewed alone, have been found to be vnot ejusdem generis, or of the same kind, as the examples
of accessories and reinforcements listed in note 4(b); Applying the common meaning of the
terrh outer sole, the rules of statutory construction, and the ENs, Customs ﬁas classified
footwear with textiles molded into the outer soles under HTS heading 6405? Customs has made
this determination without regard to the durability and strength of the materials that comprised
the outer sole. See, e.g., HQ 965751 (Nov.18, 2002), where Customs specifically rejected the
use of such a standard to classify textile outer sole footwear.

In 2007, Custo.ms forwarded shoes made with ESO construction to the HSC for review
of classification. The HSC ruled that the footwear sample with ESO’s construction (textile
material molded into the outer sole) was classifiable in Heading 6405. Once again, that
determination was made without any reference to the durability and strength of the materials

that comprised the outer sole.”

8 This would also be analogous to the treatment of plastic coated textiles which are treated as plastic for tariff
purposes. (See Note 3(a), Chapter 64, HTSUS),

7 The text of the Chapter 64 itself casts doubt on, and certainly limits the proper scope of, a new U.S. durability
test. Note 1(a) to Chapter 64, HTSUS, states that Chapter 64 does not include disposable foot or shoe coverings
of flimsy material (for example, paper, sheeting of plastics) without applied soles; rather, these products are
classified according to their constituent material. Thus, it is clear that the drafters of the HT'S know how to inject
a durability test when they believe it to be appropriate.
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IV. THE NEW SCHEME PROPOSED BY THE ITC IS INCONSISTENT WITH
PROPER CLASSIFICATION AND COULD PRODUGE RESULTS AT ODDS
WITH HSC RULINGS

Treasury has pfoposed, and the ITC included in its preliminary report, a new U.S. Note 5
reading as follows: |

For .the purpose of determining the constituent material of the outer sole pursuant

to Note 4(b) to this Chapter, no account shall be taken of textile materials which

do not possess the characteristics usually required for normal use of an outer

sole, including durability and strength. '

- The effect of this note is to impose a new durability test for textile materials that have
been incorporate_d into the outer surface of a shoe’s outer sole. If the textiles fail to meet this
undefined standard, they are to be disregarded ‘in determining the constituent material of the
outer sole. Thi-s proposed note is a serious limitation on the plain meaning of the words of Note
4(b); it disregards the ENs that contemplate that textile outersoled footwear is to be classified in
Heading 6405; and it disregards the common meaning of the term “outer sole,” wﬁich includes
the components that come into contact with the ground. This might Be acceptable for certain
sole components that are not well-integrated into the sole, but it is not acceptable for shoes made
with ESO’s technology, in which the textile and rubber/plastic elements are pe;nnanently bonded
together.

Moreover, if ESO-type outersoles were subjected to durability testing and found to be

non-durable, and the footwear in question classified outside heading 6405 as a result, there

would be an explicit and irreconcilable conflict between U.S. classification and the HSC’s 2007

1070097.1
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ruling. This is precisely the opposite of the traditional, and intended, use of the Section 1205
mechanism. Tt would also amount to a breach of U.S. obligations under the Convention.

V. SUGGESTED REVISIONS TO PROPOSED NEW NOTE 5

If the ITC plans to make final recommendations to amend the HTSUS in this
investigation, then it should, at a minimﬁm, make an effort to be consistent with the text of the
HTS. and prior HSC rulings. To that end, rather than disregarding all that has come before, new
U.S. Note 5 should be drafted in such a way as to be consistent'with prior authorities by
differentiating between textile sole components that are molded into the sole and those that are

"not. Specifically, the language suggested by Treasury should be revised as follows:
For the purpose of determining the constituent material of the outer sole pursuant to
Note 4(b) to this Chapter, no account shall be taken of textile materials that are not

molded into the sole if they do not possess the characteristics usually required for
normal use of an outer sole, including durability and strength.

This approach has numerous advantages. First, it will avoid immense commercial
disruption. Importers who use embedded textile constructions have been using the same
classification for years; that classification has been expressly approved by the HSC and should
not be subject to change. Second, it will be easy to administer in 2 manner consistent with
existing Note 4(b). Indeed, exempting the embedded textile sole construction from testing will
be more administratively convenient for Customs; it will leave in place a clearly;bounded
category of footwear that will continue to be classified in HTS Heading 6405, and Customs will

not have to be concerned about laboratory testing of these products. Third, this approach will

C-42 1070097.1
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preserve what is inarguably correct about current law, while focusing the changes on the types
of textile-outer sole footwear that have given rise to concerns in the first place.
* % %

We appreciate the opportunity to provide this second set of written corﬁments and look
forward to working with the ITC staff on a final set of recommendations that will meet
Customs’ needs for an appropriate additional U.S. note to Chapier 64 while respecting precedent
and the United States’ international obligations.®

Respectfulljr Submitted,

Miller & Chevalier Chartered

John R. Magnus

ﬁm@@@e—»

P. Welles Orr

Attachments (1)

8 In our first submission we stated that some additional duty breakouts and corrections should be considered to
make this proposal substantially revenue neutral. We have flagged these items in attached schedule A.
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Schedule A

Additional Duty Breakouts Which are Required

1. 6402.91.60 to 91.90, and 6402.99.40 - the entire range of over the ankle rubber/plastic
upper and rubber/plastic sole shoes e.g. athletic, casual, open toe, open heel, slip-on.

2. 6402.99.80 and 99.90- oxford height rubber/plastic upper and rubber/plastic sole shoes
with values above $6.50/pr e.g. athletic, casual.

3. 6404.11.90 - over the ankle textile upper rubber/plastic sole shoes valued over $ 12/pr
e.g. athletic, casual. :

4. 6404.19.90- oxford height textile upper rubber/plastic sole .shoes valued over $12/pr.

A number of break out provisions proposed in the initial report provide for a duty rate of 12.5%
ad valorem, where as the duty rates on these shoes in heading 6405 could be either 7.5% or
12.5% depending on the material of the upper. The provisions for which a 7.5% duty rate are
required are 6404.19.40 through 6404.19.70, which cover oxford height textile upper
rubber/plastic sole shoes.

Miller & Chevalier Chartered

655 Fifteenth Street, N.W., Sulte goo - Washington, D.C. 20005-5701 - 202-626-5800 - 202-626-5801 Fax milierchevalier.com
1070097.1
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1345 Avenue of the Americas
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New York, NY 10105-0106
Phone; 212,548.2100

Fax: 212.548.2150
www,mcguirewoods.com

1McGUIREWOODS

May 14, 2010

Secretary '

United States International Trade Commission
500 E Street, SW o
Washington, D.C. 20436

Certain Footwear; Recommendations for Modifying
the Harmonized Tariff Schedule of the
United States — Investigation No. 1205-8

- Dear Ms. Abbott:

This submission is filed on behalf of Footwear Distributors and Retailers
of America ("FDRA"). FDRA does not oppose the recommended modifications-in
- principle. However, as explained in detail below, FDRA believes that the text
proposed by the U.S. Department of the Treasury ("Treasury”) is less clear than
is necessary'to ensure consistent application by United States Customs and
Border Protection ("CBP") officials and importers, fails to include necessary
breakouts and does not uniformly apply the correct duty rates.

FDRA is a trade association of some 125 retailers, 'impdrters, distributors
and producers of footwear. FDRA members account for some three-quarters of
United States retail sales and imports of footwear.

Investigation No. 1205-8 was prompted by a request from Treasury. The
Treasury request addresses the classification of certain footwear with a |
rubber/plastic (b"R/ P") outsole to which a layer of textile material has been
attached. Under current classification approaches, this footwear is treated as
having an outer sole of textile materials and is classified in heading 6405 of the
Harmonized Tariff Schedule of the United States ("HTS"), generally at duty rates
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of 7.5% (vegef.able fiber uppers) or 12.5% (uppers of other textile materials.or
R/P). Treasury has recommended the creation of Additional U.S. Note 5 which,
in effect, would treat the textile material as an accessory or reinforcement such
that it would not be considered in determining the material of the outer sole. At
the same time, Treasury recommends several new subheadings which would
carry the same duty rates as this footwear now enjoys when classified in
heading 6405. The new subheadings would appear in headings 6402 and 6404,
‘The intent is that the changes will be dﬁty neutral.

FDRA generally supports Treasury's recommendation. However, FDRA

" suggests that the proposed additional note and the text of the new subheadings
be revised. FDRA also urges that subheadings in addition to those suggested
by Treasury be created. This is necessary to ensure that, to the extent possible,
the proposed change is duty neutral. '

Progosed additional U.S. Note 5. FDRA suggests that proposed additional
U.S. Note 5 be revised to read as follows

1

For purposes of determining the constituent material
of the outer sole pursuant to Note 4(b) of this Chapter,
no account shall be taken of textile materials which do
not possess the characteristics usually required for
'normal use, including durability and strength. The
intended use (outdoor or indoor) of footwear shall be
taken into account in making this determination.

The reason for the suggested change is to make sure that the use of the
textile layer on footwear which is intended for indoor use is not covered by the
note. CBP's position has been that use of the textile layer on indoor footwear is
aéceptable and that such footwear properly is classified in heading 6405. See,
e.g., NY N049640 (January 27, 2009). Also, adding the qualification that the
note applies only to outdoor footwear will eliminate disputes as to whether the

material possesses the characteristics required for normal use outdoors.
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Subheading Text. FDRA suggests that the superior text to the proposed
subheadings be amended to read as follows: ‘

‘a) Heading 6402 -

Having an outer sole to which textile materials have
been affixed, which materials have the greatest surface
area in contact with the ground:

b) Heading 6404 -

Having an outer sole to which textile materials have
been affixed, which textile materials have the greatest
surface area in contact with the ground and with
uppers of vegetable fibers (or with uppers of textile
materials other than vegetable fibers): -

‘The purpose of the proposed changes is twofold. The firstis to make it clear
that the textile material must account for a majority of the area of the outer
sole in contact with the ground. The proposed language can be read to vrequire
ohly a minimum amount of textile material on the outer sole. We assume that
this not what Treasury intended and that the intent was to continue current
practice which accepts the textile material but only when it is the majority of
the material in contact with the ground. We would delete the term layer
because it suggests that textile materiéi must be in the form of a layer before
being attached to the outer sole.

Secondly, FDRA believes the proposed reference to footwear having a

textile layer as described in Additional Note 5 (which provides that the textile
‘layer is to be ignored) may create confusion. Proposed Additional Note 5

focuses on the material of the outer sole in determining classification at the
heading level. Additional Note 5 is not relevant to classification of subheading
level. We believe deletion of the reference in the subheading language will help
alleviate the mistaken notion that a textile layer on a shoe classified in heading
6402 or 6424 must pass a test for durability or strength.
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FDRA believes that the suggested changes will make the proposed

" recommendation easier to understand by importers and easier to administer by

CBP officials.

Additional Subheadings. The subheadings which Treasury would
subdivide do not include all of the types of footwear which currently are
imported Wlth the textile layer in order to qualify for classification in headjng
6405, For example, footwear of the type described in HTS subheading

6402.99.40 is imported with a textile layer for that purpose. Accordingly,

subheading 6402.99.40 should be included among those subheadings which
are amended by addiﬁg a se;ﬁarate provision for footwear with a textile layer on
the outer sole. The following subheadings fall in the same category;
6402.91.16, 6402.91.90, 6402.99.12, 6404.11.20, 6404.19.15, 6404.19.25 and
6404.19.90.

In the case of footwear with textile uppers cléssified in heading 6405,
there are two duty rates, 7.5 % where the upper is a vegetable fiber and 12.5 %
where the upper is another textile material. However, only some of the
proposed 6404 subheadings provide for the 7.5% rate as well as the higher rate
of 12.5%. There is no justification for restricting the 7.5% rate to a limited
number of subheadingé. Both rates should be provided for in the new
subdivisions of the listed sﬁbheadings; 6404.11.40, 6404.11.50, 6404.11.60,
6404.11.70, 6404.11.80, 6404.19.40, 6404.19.5b1, 6404.19.60, 6404.19.70,
and 6404.19.80. In the case of the new subdivisions of subheadings
6404.11.20, 6404.19.15, 6404.19.25 and 6404.19.90, only the 7.5% rate is

‘necessary because the existing rate is less than 12.5%.

None of the subheadings that would be subdivided describe footwear
which is considered "protective." While FDRA understands that it may not be

possible to include these provisions, it does note that there is some trade in

! The rate listed in the Treasury reqﬁest is 2.5%. We assume that the intended rate is 12.5%.
The same comment applies to subheading 6404.19.60.

H-4



Investigation 1205-8
May 14, 2010
Page 5

protective footwear with the textile layer and that the proposed change is not -
entirely neutral. Nevertheless, assuming the improvements suggested here are

adopted, FDRA does not object to the proposed changes.

Please contact the undersigned if you have any questions on this

request.
Respectiully submitted, -
McGUIREWOODS LLP
. \. ’
. Pellegrini
cc: FDRA
- JBP:bam
\11113283.2
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McGUIREWOODS

June 24, 2010

Via Courier

Secretary

United States International Trade Commission
500 E Street, SW
" Washington, D.C, 20436

Certain Footwear: Recommendations for Modifying
the Harmonized Tariff Schedule of the
United States ~ Investigation No. 1205-8 (Prelimina

Dear Ms. Abbott:

These comments are submjtted on behalf of Footwear Distributors and
Retailers of America ("FDRA") and address the recommendations set out in
U.S.LT.C. Publication 4156 (May 2010).

FDRA does not oppose the recommended modifications in pnnc1p1e
However, as explained in detail below, FDRA believes that the text proposed by
the Commission is less clear than is necessary to ensure consistent application
by United States Customs and Border Protection ("CBP") officials and
importers, fails to include necessary breakouts and does not uniformly apply

the correct duty rates.

FDRA is a trade association of some 125 retailers, importers, distributors
and producers of footwear. FDRA members account for some three-quarters of
United States retail sales and imports of footwear.
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Investigation No. 1205-8 was prompted by a request from the
Department of the Treasury (“Treasury”). The Treasury request addresses the
classification of certain footwear with a rubber/plastic ("R/P") outsole to which
textile materials have been attached. Under cutrrent classification approaches,
this footwear is treated as having an otuiter sole of textile materials and is
classified in heading 6405 of the Harmonized Tariff Schedule of the United
States ("HTS"), generally at duty rates of 7.5% (vegetable fiber uppers) or 12.5%
(uppers of other textile materials or R/P). Treasury recommended the creation
of Additional U.8S. Note 5 which, in effect, would treat the textile material as an
accessory or reinforcement such that it would not be considered in determining
the material of the outer sole. At the same time, Treasury recommended several
new sublieadings which would carry the same duty rates as this footwear now
-enjoys when classified in heading 6405. The new subheadings would appear in.
headings 6402 and 6404. The intent is that the changes will be duty neutral.

FDRA generally supports the Commission recommendation in principle.
However, FDRA suggests that the proposed additional note and the text of the
new subheadings be revised. FDRA also urges that subheadings in addition to
those suggested by Treasury be created. This is necessary to ensure that, to

the extent possible, the proposed change is duty neutral.

Proposed additional U.S. Note 5. Treasury suggested that additional U.8.

Note 5 read as follows:

For purposes of determining the constituent material of the outer
sole pursuant to Note 4(b) of this Chapter, no account shall be
taken of textile materials which do not possess the characteristics
usually required for normal use, including durability and strength.

The Commission suggests the following text:

For purposes of determining the constituent material of the outer

" sole pursuant to note 4(b) to this chapter, textile material which
posses the characteristics required for the durability of an outer
sole during normal use shall be taken into account.

H~-8
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FDRA believes that the formulation proposed by Treasury is less ambiguous.
The Commission text raises a number of issues that do not arise in the
Treasury proposal. For example, what does “applied” mean? Although

" removing the term would reduce the degree of ambiguity, FDRA strongly
suggests that the Treasury proposal be employed. In addition to relative
‘clarity, Treasury’s proposed text is similar in approach to note 4(b), which it

amplifies.

Regardless of which version of additional U.S. note 5 is adopted by the

Comunission, the following sentence shouid be added at the end:

The intended use (outdoor or indoor) of the footwear shall be taken
into account in making this determination.

The reason for the suggested change is to ensure the use of textile materials on
the outer soles of footwear is intended for indoor use is not precluded by the
note. CBP's position has been that use of textile materials on indoor footwear is
acceptable and that such footwear properly is classified in heading 64085. See,
e.g., NY N049640 (January 27, 2009). Also, adding the qualification that the
note applies only to outdoor footwear will eliminate disputes as to whether the

material possesses the characteristics required for normal use outdoors.

Subheading 6402.99.40 (37.5%) provides for footwear with R/P uppers
of the open toe, open heel or slip-on variety, some of which are house slippers.
At present, importers add textile materials to the outer sole of these slippers
when the external surface area of the upper, including any accessories and
reinforcements, is less than 90 percent R/P. This means that classification
~ falls in subheading 9405.90.90 {12.5%). Under the proposed text of additional
U.S. note 5, the textile materials would be ignored and classification would
revert to subheading 6402.99.40. The additional lariguage would eliminate the
increase in duty because as indoor footwear, the textile materials would be

considered in determining the material of the outer sole.
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This additional language will not be necessary if the Commission
includes the subheadings listed in Additional Subheadings, below, in the

proposed modification.

Subheading Text. The Commission proposes the following subheading
text: '
With an outer sole with applied textile material that does not

possess the characteristics required for the durability of the outer
sole in normal use.

FDRA respectfully suggests that this text is unnecessary, inadequate and will
lead to confusion. FDRA suggests that the superior text to the proposed .
subheadings be amended to read as follows: ' ‘

a) Heading 6402 -

Having an outer sole to which textile materials have been affixed,
which materials have the greatest surface area in contact with the
ground:

b) Heading 6404 -

Having an outer sole to which textile materials have been affixed,
which textile materials have the greatest surface area in contact
with the ground and with uppers of vegetable fibers (or with
uppers of textile materials other than vegetable fibers):

The purpose of the proposed changes is twofold. The first is to make it
cleér that the textile material must account for a majority of the area of the
outer sole in contact with the ground. The pr'oposed language can be read to
require only a minimum amount of textile material on the outer sole. We
assume that this not what Treasury intended and that the intent was to
continue current practice which acce.pts the textile material but only when it is

the majority of the material in contact with the ground.
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Secondly, FDRA believes the proposed reference to durability will create
confusion. The durability of the textile material is relevant in determining
classification at the headinglevel. It is not relevant to classification at the
subheading level. The mere fact that the subheadings are in headings 6402
and 6404 means that a determination that the textile material does not mest
the requirements of additional U.S. note 5 has been made. There is no logical
reason to require that the determination be made a second time. Indeed, as
written, the subheading text means that where the textile materials satisfy the
durability requirement, the footwear is classified in the “other” provision at a
‘higher duty rate, e.g., proposed subheading 6402.99.69 (48%) instead of
proposed subheading 6402.99.61 (12.5%). '

FDRA believes that the suggested changes will make the proposed

recommendation easier to understand by importers and easier to administer by

-CBP officials.

Additional Subheadings. The subheadings that the Commission would

subdivide do not include all of the types of footwear that are imported with a
textile layer in order to qualify for classification in heading 6405. For example,
footwear of the type described in HTS subheading 6402.99,40 is imported with
a textile layer for that purpose. Accordingly, subheading 6402.99.40 should be
. included among those subheadings which are amended by adding a separate
provision for footwear with a textile layer on the outer sole. The following
subheadings fall in the same category; 6402.91.16, 6402.91.90, 6402.99.12,
6404.11.20, 6404.19.15, and 6404.19.90. '

Duty Rate. In the case of footwear Wlth textile uppers classified in
heading 6405, there are two duty rates, 7.5 % where the upper is a vegetable
fiber, and 12.5 % where the ﬁppér is another textile material. However, only
some of the proposed 6404 subheadings provide for the 7.5% rate as well as
the higher rate of 12.5%. There is no justification for restricting the 7.5% rate
to a limited number of subheadings. Both rates should be provided for in the
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new subdivisions of the listed subheadingé; 6404.1 1.40, 6404,11.50,
6404.11.60, 6404.11.70, 6404.11.80, 6404.,19.40, 6404.19.50, 6404.19.60,
6404.19.70, and 6404.19.80. In the case of the new subdivisions of

subheadings 6404.11.20, 6404.19.15, and 6404.19.90, only the 7.5% rate is

necessary because the existing rate is less than 12.5%.

&* * *

As noted above, FDRA supports the proposed modification in principlé.
However, it has serious reservations on the manner in which the Commission
~proposes to implement the modification. FDRA appreciates the opportunity to

comment on the proposed modification and urges that its suggestions be

adopted in the final modification.

Please contact the undersigned if you have any questions on this

request.
Respectfully submitted,
McGUIREWOODS LLP
. Pellegrini
cc: FDRA
JBP:bam
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National Retail Federation
The Voice of Retail Worldwide

‘May 14, 2010

Secretary

United States International Trade Commission
500 E Street, SW

Washington, D.C. 20436

Re:  Certain Footwear: Recommendations for Modifying the Harmonized Tariff
Schedule of the United States [Investigation No. 1205-8]

" Dear Ms. Abbott:

The National Retail Federation (NRF) is filing this submission on behalf of its member
companies.in the U.S. retail industry that sell footwear in responds to the April 13, 2010, request
by the U.S. International Trade Commission (ITC) for public comments in the above captioned
investigation published on April 13, 2010, in the Federal Register (75 Fed. Reg. 18882-18884).
The purpose of the ITC’s investigation is to provide recommendations to the President regarding
~modifications to the Harmonized Tariff Schedule of the United States (HTSUS) with respect to
the tariff classification of certain footwear with outer soles of rubber or plastic to which a'layer of
textile material has been added.

In its request to the ITC to initiate this investigation, the U.S. Department of Treasury
(Treasury) proposed language for an Additional U.S. Note and changes in various U.S. tariff
rate lines at the 8-digit level that take into account decisions of the Harmonized System
Committee of the World Customs Organization (WTQO) on the tariff classification of certain
footwear. The footwear in question is currently classified under HTSUS heading 6405 at a duty
rate of 7.5 percent for vegetable fiber uppers and 12.5 percent for uppers of other textile
materials. The specific recommendations by Treasury call for creating an Additional U.S. Note
5 under which, textile material would be deemed an accessory or reinforcement that would,
therefore, not be a factor in determining the material of the outer sole. Treasury also
recommends the creation of new subheadings under HTS headings 6402 and 6404 for the
subject footwear that would carry the same duty rates as currently applied for these products
under heading 6405. As stated in the April 13 Federal Register notice:

The changes in the HTS that may result from this investigation are not intended
to alter current tariff rates but instead are intended to ensure that existing tariff
rates continue to be applicable following the implementation of new U.S. tariff
provisions.

NRF does not, in principle, oppose the modifications proposed by Treasury. However, it
is essential that these changes, in practice, do not result in any change in the tariff treatment of
the footwear in question by Customs and Border Protection (CBP), which is charged with
administering the HTSUS and collecting duties on imported merchandise.

Liberty Place

325 7th Street NW, Suite 1100
Washington, DC 20004
800.NRFHOW?2 (800.673.4692)
202.783.7971 fax 202.737.2849
www.nrf.com



NRF member companies sell millions of dollars worth of the types of footwear that would
be affected by the proposed modifications. However, companies have voiced concern that the
proposal as drafted is not sufficiently clear to ensure that CBP will apply the proper duty rates
consistently and correctly, in which case importers could end up paying substantial additional
duty costs.

Therefore, NRF endorses the clarifications proposed by the Footwear Distributors and
Retailers of America (FDRA) and the American Apparel and Footwear Association (AAFA) in
their submissions 1o the ITC on this investigation. We believe these clarifications will ensure the

- goal of duty neutrality while advancing the goals of uniform application of the Harmonized
System Convention and alleviating unnecessary administrative burdens.

Any questions regarding these comments can be directed to NRF’s Vice President and
International Trade Counsel, Erik Autor, at (202) 783-7971 or by email at autore@nrf.com.

As the world's largest retail trade association and the voice of retail worldwide, the
National Retail Federation's global membership includes retailers of all sizes, formats and
channels of distribution as well as chain restaurants and industry partners from the U.S. and
more than 45 countries abroad. Inthe U.S., NRF represents the breadth and diversity of an
indusiry with more than 1.6 million American companies that employ nearly 25 million workers
and generated 2009 sales of $2.3 trillion.

Sincerely, :
bk D Hutr,
Erik O. Autor

Vice President, Int’l Trade Counsel
National Retail Federation
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May 13, 2010

V1A FEDEX
U.S. International Trade Commission
500 E Street, SW
Washington, DC 20436
Attention: Office of the Secretary
Re:  Pro Line Manufacturing Co.
Investigation 1205-8
Proposed Modifications to the HTUS (Certain Footwear)
Our Reference: File 10163-0050002
To Whom It May Concern:

Submission is hereby made on behalf of our client, Pro Line Manufacturing Co. of
Wayne, NJ (“Pro Line”) in response to a request for public comment in connection with
Investigation 1205-8, Proposed Modifications to the Harmonized Tariff Schedule of the United
States. 75 FR 18882 (April 13,2010) conducted by the International Trade Commission
(CCITC??).

Commenced at the request of the Department of the Treasury (“Treasury Dept.”)
pursuant to a letter dated January 15, 2010 (“the January 2010 letter) the investigation concerns
footwear with outer soles containing textile material. We request that our position, as detailed

below, be considered by the ITC in determining whether the proposed modifications should be

made to Chapter 64 of the Harmonized Tariff Schedule of the United States (“HTSUS”).
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L BACKGROUND

Prd Line is a U.S. importer and distributor of footweai (i.e., boots) for outdoor sports
activities such as hiking, camping, hunting and fishing. Most of its styles contain prqtection
against outdoor elements such as cold and/or inclement weather. The exterior surfaces of the
uppers of its products are comprised variously of textile, rubber/plastics and leather, with
exterior soles of synthetic rubber. In some instances, layers of textile materials added during the
molding process so as to be embedded in the rubber/plastics, comprise a portion of the outer

soles, forming their exterior surfaces.

Pro Line boots are currently classifiable under Chapter 64, HTSUS, variously under
Headings 6401-6404, depending upon the material of the upper and, in the case of outer soles
with exterior surfaces of textile material, under subheading 6405.20.90 or 6405.90.90, HTSUS,
at 12.5%. The latter classifications are governed, in part, by Note 4(b) to Chapter 64, HTSUS
which provides that the “constituent material of the outer sole shall be taken to be the material

having the greatest contact area with the ground”

In its January 2010 letter to the ITC, (hereafter, “the Proposal’) Treasury proposed to
place substantial limitations on Note 4 (b) by providing a new United States Chapter Note (Note

5) to Chapter 64, as follows:

“For the purpose of determining the constituent material of the outer sole pursuant
to Note 4(b) to this Chapter, no account shall be taken of textile materials which
do not possess the characteristics usually required for normal use of an outer sole,
including durability and strength.”
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II. = STATEMENT OF POSITION

Pro Line disagrees with the recommendation of the Treasure Dept. and the resulting

action currently being proposed. The Proposal is violative of section 1205 of the Omnibus Trade

and Competitiveness Act of 1988 (19 USC 3005; hereafter “Section 1205”) because it is

inconsistent with sound principles of tariff nomenclature; it is a substantive departure from prior

practice and the overall structure and framework of Chapter 64, as well as contrary to the

longstanding tariff principle that merchandise is to be classifiable in its condition as imported.

Additionally, rather than alleviating administrative burden, the Proposal introduces

standards and criteria that are vague, unpredictable and difficult, if not impossible, to administer

with any assurance of uniformity of treatment. Finally, although purporting to do so, the

Proposal, as presently formulated, fails to secure revenue neutrality.

1. DISCUSSION

Under Section 1205, the ITC may recommend to the President changes to the HTS in

order to reflect amendments that are periodically recommended by the World Customs

Organization as warranted by particular circumstances. This section provides that:

“[The Commission] shall recommend to the President such modifications in the
Harmonized Tariff Schedule as [it] considers necessary or appropriate—

1.

2.

to conform the [HTS] with amendments made to the Convention;

to promote the uniform application of the Convention and particularly the Annex
thereto;

to ensure that the HT'S is kept up-to-date in light of changes in technology or
changes in patterns of international trade;

to alleviate unnecessary administrative burdens; and

to make technical rectifications.”
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Section 1205(d) further provides that the Commission cannot recommend a modiﬁbétion
to the HTS unless the change (1) is “consistent with the Harmonized System Convention or any
amendment thereto recommended for adoption”; (2) is “consistent with sound nomenclature
principles”; and (3) “ensures substantial rate neutrality.”

It is Pro Lines position, as further detailed below, that the Proposal fails to meet the
requirements of section 1205.

A. The Proposal Is Not Consistent With Sound Principals of Tariff Nomenclature

The Proposal is not consistent with sounds principals of tariff nomenclature because it
breaks with a substantial body of administrative precedent as to the tariff classification of
footwear. Customs has issued a number of rulings concerning the classification of footwear that
have textile sole components, and such rulings have been determined in total harmony With the
chapter notes, headings and overall structure of Chapter 64. These rulings have related to any
number of different types of footwear, as diverse from each other as hip waders and bowling
shoes.! Consistent with the express mandate of note 4(b) of chapter 64 of the HTSUS, CBP
concluded that the footwear at issue in each instance was to be classified in Heading 6405,
HTSUS.

Upon even a casual review of Chapter 64, HTSUS, it is readily evident that the overail

structure of the chapter reflects objective criteria based primarily (1) on composition of the

! See, for example, HQ 953879 (Apr. 19, 1993- chest and hip wader boots with wool felt soles); HQ 964978 (Apr.
18, 2002- women’s slip-on shoe with outer sole composed of unit-molded rubber/plastics material, to which a thin
layer of textile material is applied); NY 803238 (Nov. 10, 1994- bowling shoes in which one shoe has partial textile
“sliding piece” outer sole); NY 184526 (July 31, 2002- slip-on “aqua socks” with outer soles of rubber/plastics
classified inder 6405; HQ 087201 (Dec. 18, 1990- slippers imported with textile soles) ; HQ 953404 (Apr. 19,
1993- chest and hip waders with soles of wool felt; NY 184491 (Aug. 6, 2002- woman’s open-toe, open-heel, slip-
on shoe with molded rubber/plastic outsole with a textile-walking surface); NY 184577 (Aug. 22, 2002- thong type
sandal with EVA wedge sole covered with a textile material; NY 182111 (June 6, 2002- athletic sneaker style shoe
with outer sole of rubber/plastics to which a thin layer of textile material bas been applied); NY 184526 (July 31,
2002- slip-on “aqua socks” with outer soles of rubber/plastics classified under 6405
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exterior surfaces of uppers and oﬁter soles; (2) on the relative weights of those materials and (3)
on speciﬁc construction features (e.g., “welt footwear”)?.. All sﬁch criteria are readily
ascertainable or verifiable.

Moreover, where elements of footwear construction are to be disregarded, the framers of
the HTS have long ago addressed these issues, and have spe(§iﬁcally ﬁé.med the classes of
features to bé disregarded (e.g., spikes, bars, nails), providing examples in vsomé instanceé_ to
further clarify the nature of a category (e.g., ankle patches, edging, eyelet sfays).

Thus, -while the framers clearly contemplated certain features from consideration in
footwear classiﬁcatioh, under no circumstances have any such criteria been in the nature of
materiél of a particular composition or been based upon a standard of possessing “characteristics

»

for normal use.” Had the drafters of the HTS intended other materials, features or components
to be excluded from classification determinations based on indicia of normal use such as
durability and strength, then they would have said so.

Equally at odds with sound principles of tariff nomenclature, the Proposal violates the
longstanding principle that merchandise shall be classified in its condition as imported by
applying a standard that would measure the ongoing condition of the article after importation.
Put another way, the proposal wquld extend the status of “condition as imported” to some
indeterminate period thereafter.

The proposal is likewise dismissive of the tariff principle that an importer is free to
arrange for the configuration of its merchandise in such fashion as to insure, at time of

importation, the most beneficial tariff treatment available. See United States v. Citroen, 223 U.S.

407 (1911) - pearls unstrung overseas and restrung after entry to obtain favorable treatment;

*BEven where some elements of objectivity exist, as with protective footwear, the term “protective” is clarified
through reference to specific materials such as Gortex and Thinsulate.
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Merritt v. Welsh, 104 U.S. 694 (1881) - importer arranges for sugar to be a designated color,
usually associated with level of crystallization, to achieve favorable duty rate; Seeberger v.

Farwell, 139 U.S. 608 (1891) - importer adds to cotton content of wool garment to reduce duty

rate) and cases cited for the same proposition.?
- In sum the Proposal represents a clear break from sound tariff nomenclature and
administration, rejecting both a substantial body of precedent and time honored principles of

tariff classification.

B. The Imposition of an Undefined Durability Standard Will'Imp ose an Undue Burden »

on Both Importers and Customs and Border Protection

The standard being contemplated, possessing characteristics required for normal use (e.g.,
durability and strength), is highly problematic and will do little to further the goals of relieving
undue administrative burden or securing transparency and predictability for_the import
cOrﬁmunity.

The standards b‘eing proposed are vague and uncertain in fundamental ways.' Even
among footwear products deemed commercially merchantable, there can be substantial
differences in contemplated use and in quality and range of materials utilized. Some shoes are

- clearly designed, for example, for utilization in mud and inclement weather whereas others can
be rendered unfit for an intended purpose with a single wearing under significant inclement
conditions, such as mud and rain. What is the normal use of an outer sole in the context of the
proposed U.S. Chapter Note? What period of use is contemplated and what stresses are to be

applied?

* United States v, Hannevig, 10 Ct. Cust. App. 124, 128 (1920);United States v. International Forwarding Co., 15
Ct. Cust. App. 198, 201 (1927);_Corporacion Argentina de Productores de Carnes v. United States, 32 C.C.P.A. 175,
184 (1945); Robert G. Lynch Co. v. United States, 49 C.C.P.A. 74, 80 (1962); Pasadena Firearms Co. v. United
States, 56 Cust. Ct. 331, 337 (1966); '
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Should U.S. Note 5 be enacted as Proposed, the importing community will be left to the
subjectivg determinations of individual CBP officers. Desired goals of transparency of legal
requirements aﬁd predictability of outcome will be severely compronlised. Moreover, individual
CBP officers will be required to make legal determinations under vague standards upon
addressing the questions set forth above. Clearly, such requirement will not ease the
administrative burden in any fashion, but will make the task upon the CBP officer all the more
perilous and problematic.

C. The Recommendations Proposed by Customs Are Not Revenue Neutral

As proposed, U.S. Note 5 results in a change in classification of a number of footwear
products with textile soles from Heading 6405, where the duty rates are.7.5% ad valorem or
12.5% ad valorem depending upon whether the textiie material is vegetable fiber or other (than
vegetable fibers or wool felt), respectively, to Headings 6401, 6402 and 6404 where duty rates
for otherwise applicable provisions (assuming the disregarding of the textile materialé in the

outer sole) can be as high as 48% ad valorem.

For some existing subheadings under headings 6402 gnd 6404, Treasury has proposed
duty breakout provisions to implement “duty rate neutrality.” This is consistent with the
requ‘iremenf of section 1205 that the ITC recommendations “ensure substantial rate neutrality”
and is thus laﬁdable. However, while the breakouts proposed accomplish this statutory
requirement to some extent, they are far from complete. Many HTSUS provisions into which
textile outer sole footwear will be reclassified will not contain duty breakouts. Thus, as presently

proposed, rate neutrality cannot be ensured to any substantial degree.

HTSUS headings where breakouts are missing and must be added to bring the proposal

into compliance with section 1205 include the following:
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1. 6401.99.30 to 99.60-waterproof footwear with outer soles and uppers of rubber or plastlc
designed for wear as protection against water, oil, grease, or chemicals, or cold or
inclement weather. ‘

2. 6402.91.10 and 6402.91.50- other footwear with outer soles and uppers of rubber or
plastics, covering the ankle, and designed for wear as protection against water, oil,
grease, or chemicals, or cold or inclement weather. '

3.. 6402.91.60 to 91.90, and 6402.99.40 - the entire range of over the ankle rubber/plastic
upper and rubber/plastic sole shoes e.g. athletic, casual, open toe, open heel, slip-on.

4. 6402.99.08 and 6402.99.33- other footwear with outer soles and uppers of rubber or

“plastics, not covering the ankle, and designed for wear as protection against water, oil,
grease, or chemicals, or cold or inclement weather.

5. 6402.99.80 and 99.90- oxford height rubber/plastic upper and rubber/plastic sole shoes
with values above $6.50/pr e.g. athletic, casual.

6. 6404.11.90 - over the ankle textile upper rubber/plastic sole shoes valued over $ 12/pr
e.g. athletic, casual.

7. 6404.19.20 - other footwear with outer soles of rubber or plastics and uppers of textile
material, designed for wear as protection against water, oil, grease, or chemicals, or cold
or inclement weather.

8. 6404.19.40 and 19.70- oxford height textile upper rubber/plastic sole shoe duty reduced
to 12.5% only, whereas current duty rates in heading 6405 can be 7.5% or 12.5%.
9. 6404.19.90- oxford height textile upper rubber/plastic sole shoes valued over $12/pr.

The failure to add these breakouts will result in duty increases for many footwear items
that are currently assessed at lower duty rates under heading 6405, thus failing to ensure
substantial revenue neutral as required by Section 1205 and violating our obligations under the

General Agreement on Tariff and Trade (“GATT”) to which the United States is a signatory.

IV. CONCLUSION

Pro Line respectfully registers its objections to the enactment of the Proposal. Pro Line
submits that the Proposal does not satisfy the mandates of section 1205. It is not in harmony
with important principles of tariff nomenclature including classification in condition as imported
and an importér’s right to fashion its merchandise in the most advantageous way available. Itis
also at odds with the overall structure and framework of Chaptér 64, HTSUS, and is inconsistent

with the overwhelming weight of precedent and interpretation for footwear classification.
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Additionally, the Proposal introduces standards and criteria that are vague, unpredictab’ie and
difficult, if not impossible, to administer with any assurance of uniformity of treatment, thus
constituting a material burden on administration. Finally, the Proposal, as presently formulated:

fails to secure revenue neutrality to any substantial degree.

On the basis of these objections, Pro Line requests that the ITC reconsider and withdraw
the Proposal, or that the Proposal be substantially modified to satisfy the objections raised herein.
Please contact the undersigned should you require any clarification or additional information.

Sincerely,

GRUNFELD, DESIDERIO, LEBOWITZ,
SILVERMAN & KIESTADT LLP

=0,

Edward B. Ackerman

Enclosure

425329 1
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eackerman@gdlsk.com

June 23, 2010

YIA FEDEX
U.S. International Trade Commission
500 E Street, SW
Washington, DC 20436
Attention: The Honorable Marilyn R. Abbott, Secretary
Re:  Pro Line Manufacturing Co.
Investigation No. 1205-8

Proposed Modifications to the HTSUS (Certain Footwear)
Our Reference: 10163-0050002

Dear Secretary Abbott:

Enclosed please find an original and 14 copies of the submission made on behalf of our
client, Pro Line Manufacturing Co. of Wayne, NJ, on May 13, 2010, in response to a request for
public comments in connection with Investigation No. 1205-8, Proposed Modifications to the
Harmonized Tariff Schedule of the United States (75 Fed. Reg. 18882, dated Apr. 13, 2010).

As it 1s not clear from the ITC’s Preliminary Report (USITC Publication 4156)" that our
May 13 comments have yet to be considered, we are resubmitting those comments for

consideration in advance of the June 25 deadline for public comments on the Preliminary Report.

' Available at http://www.usitc.gov/tariff_affairs/hts_documents/pub4156.pdf.
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Please contact the undersigned should you require any clarification or additional

information.
Sincerely,
GRUNFELD, DESIDERIO, LEBOWITZ,
SILVERMAN & KLESTADT LLP
427670_1
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(By counsel, Arent Fox)






Arent Fox LLP / Washington, DC / New York, NY / Los Angeles, CA

Arent Fox

May 14, 2010 Marc L. Fleischaker
» Attomey

202.857.6053 precT
202.715.8483 rax
fleischaker.marc@arentfox.com

via hand delivery

Secretary '

United States International Trade Commission

500 E Street, S.W.

Washngton, D.C. 20436

Re:  Rubber and Plastic Footwear Manufacturers Association (RPFMA)

Dear Secretary:

Enclosed are RPFMA’s comments in response to your April 13, 2010 Notice Regarding Certain

Footwear; Recommendations for Modifying the Harmonized Tariff Schedule of the United
States - Investigation No. 1205-8.

Sincerely,
W ¢ WZA}I M
Marc L. Fleischaker
Enclosure
1050 Connesticut Aveaue, NW Ste 400 1675 Brosdway 558 West Fifth Streat, 48th Floar
Washington, DC 20086-5339 New York, NY 10019-5820 Los Angelas, CA 80013 1065
SMARTIN YOUR WORLD" T 202.8576000 F 202.8576395 - T212.484.3500 F 212.484.3990 T213.629.7400 F 213.629.740!
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COMMENTS OF THE
RUBBER AND PLASTIC FOOTWEAR MANUFACTURERS ASSOCIATION
IN RESPONSE TO '

THE APRIL 13, 2010 NOTICE OF THE
INTERNATIONAL TRADE COMMISSION REGARDING
CERTAIN FOOTWEAR: RECOMMENDATIONS
FOR MODIFYING THE HARMONIZED TARIFF SCHEDULE
OF THE UNITED STATES -— INVESTIGATION NO. 1205-8
‘These comments are submitted on behalf of the Rubber and Plastic Footwear

* Manufacturers Association ("RPFMA"). The RPFMA is the trade group that speaks for
the principal domestic producers of protective footwear and rubber-sole fabric-upper
footwear, as well as suppliers of components to the industry. The names and locations of
the RPFMA members are attached as Exhibit 1. All of these companies are domestic
manufactuier‘s, although comipetitive circumstances and generally reduced tariff rates
bave made it necessary for many of them to manufacture some products overseas.

The RPFMA appreciates the opportunity to submit its views on this very
important investigation, which is essential to the continuing mamufacture of rubber
footwear in the United States. More than 90 percent of production for the United States
market already occurs overseas, and unless the Note proposed by thie Treasury
Department is adopted, much of the remaining U.S. production will shift overseas as
well. Therefore, RPFMA views the prompt adoption of this proposal to be of utmost
importance to the maintenance of a domestic rubber footwear manufacturing industry.

The Recommendation is also fully justified by United States and international law, and

should be adopted as quickly as possible.



BACKGROUND AND FACTS

The Notice responds to a request from the Department of Treasury that the ITC
conduct an investigation under Section 1205 of the Omnibus Trade and Competitiveness
Act of 1988, 19 USC 3005, regarding the addition of an Additional U.S. Note and the
amendment of certain classification provisions in Chapter 64 of the Harmonized Tariff
Schedule of the United States (“HTSUS”) relating to certain footwear featuring outer
soles of rubber or plastic to which a layer of textile material has been added. We suggest
that basic to this investigation is an analysis of the reasoﬁ for adding textile to the outer
soles, as weﬁ' as the utility of the added textile. This review demonstrates that the added

textile is no more than a subterfuge to hide the true nature of the outsole, which remains
rubber and plastic. The simple fact is that there is ho meaningfuil durability or strength
added iay the textile layer.

The purpose of the added textile layer is made clear by the patent applications
submitted by the current patent holder. It appears that the current relevant patents are No.
US 2002/0152638 A1 (published on October 24, 2002), US 2002/0166261 A1 (published
on November 14, 2002), US 2003/0009919 A1 (published on January 16, 2003), US
6,571,491 B2 (dated June 3, 2003), US 6,944,975 B2 (dated Septeriber 20, 2005), and
US 7,179,414 B2 (dated February 20, 2007). The assignee of the patent in each case is
E.S. Originals, Inc. in New York City. The patent application in each case recognizes
that the true purpose of the patent is to obtain a lower tariff for the product. For example,
in the October 24, 2002 publication, the "Background of the Invention" includes the
following:

[0005] The outsole is an important component of the shoe for an
additionally entirely unrelated reason which has gone unrecognized in



the art of shoe sole construction. As the economics of most countries
become more and more internationalized, international commercial
transactions invoke national customs tariffs that generally must be paid
when goods are shipped....

[0006] ...Footwear is genetally classified in a given heading based upon
the material of the upper and the material of the outersole.
Consequently, the outsole plays an important role in determining the rate
of duty which is to be applied to the specific footwear article.
Depending upon the material which is used to manufacture the upper
and the sole, the rate of the duty may vary significantly. For example,
the rate of duty may range from 37.5% ad valorem for many common
types of footwear to 3% ad valorem for certain types of sandals and
similar footwear....

[0007] Over many years, manufacturers have focused their attention on
improving the traction properties of shoe outsole construction, but have
not recognized that a price advantage can be had by combining materials
in the outer shoe sole construction.

[0008] What is needed in the art and has heretofore not been available is

an outsole and method of manufacture thereof which offers slip

resistance and other desirable properties in addition to providing 4

competitive advantage to the manufacturer based on its construction.

Similar or identical language is used in each of the patent applications. In fact,
the product as often utilized is not meaningfully different from the product without the
textile addition. The textile addition adds little or no slip resistance, and wears off
quickly after the shoe is-used, making it apparent that the purpose of the textile addition
is not to add strength or durability, but simply to create-a lower tariff rate and a
cornpetitive advantage. Independent tests conducted as long ago as 2003 and as recently
as2010 reflect the fact that there is no utility to the textile addition. See Report for New
Balance Athletic Shoe, Inc. Outsole With Textile Covering, March 5, 2003, attached as
Exhibit 2, and Report of Genfoot Inc., May 5, 2010, attached as Exhibit 3. This failure to

increase slip resistance and lack of general utility has been recognized by the Harmonized
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System Committee of the World Customs Organization, and been rejécted as a valid basis
for tariff differentiation by the European Union.
HISTORY OF HIGH TARIFFS FOR CERTAIN RUBBER FOOTWEAR

The domestic manufacture of rubber footwear continues largely because of the
judgmént.exercised by responsible U.S. officials over the past fifty years. The duty rates
on the products in this industry are high: 37.5% for waterproof footwear and 20% and
more for fabric upper soled footwear. Because of the demonstrated import sensitivity of
this industry, and because of the ability of imports, principally from the Far East, to
‘nonetheless obtain a large majority of the U.S. market, our duty rates have remained
untouched through the Kennedy Round, the Tokyo Rbund and the Uruguay Round of
multilateral trade negotiaﬁions. Similar favorable treatment has been maintained in every
regional and bilateral trade representation. For example, in NAFTA, this industry
received a phase-out of 15 years, and in the pending Korean negotiation, there is a
proposed 12 year phase-out, with no duty cuts for the first eight years.

Notwithstanding the lack of tariff cuts, there are only 5 significant waterproof
footwear producers and 1 athletic footwear producer (New Balance) remaining in this
country. These surviving entities intend to remain as domestic manufacturers as long as
the duty structure is intact, and is not undermined by the kind of non-substantive
manufacturing changes that this proceeding is intended to address.

Because of the engineering that has occurred here via implanting a small amount
of fabric onto rubber soles, the tariff rate for rubber footwear with textile implanted has
been reclassified so as to carry a dramatically lower tariff, thus imperiling the survival of

the remaining domestic rubber footwear producers. As demonstrated, the fabric addition -



serves no purpose other than to obtain the lower tariff rate. It does nothing to change the
normal use of the sole, such as by improving durability, strength or the value of the
consumer product. The European Union has addressed and corrected this problem by
adopting an additional note to Chapter 64 of the Harmonized System. Thus, in the
United Kingdom Trade Tariff Chapter 64, Additional Notes 2 requires that the following
standard be met when determining the constituent material of an outer sole: “Within the
meaning of Note 4(b), one or more:layers of textile material which do not possess the
characteristics usually requiréd for normal use of an outer sole (e.g., durability, strength,
etc.) are not to be taken into consideration.” A copy of the Chapter 64 Notes of the UK
Trade Tariff is attached as Exhibit 4. This interpretation has not been challenged in the
World Trade Organization. The ITC’s proposed change of the HTSUS closely mirrors
the UK’s Additional Notes 2 language.

We anticipate that comments from some importing interests may oppose the
proposed adoption of Additional Note 5, or will seek to reduce its izﬁpact by providing
exceptions for certain added textiles despite those textiles not possessing characteristics
usually required for normal use of an outer sole. We urge the ITC to resist any such
efforts and approve Additional Note 5 as currently drafted. As noted, the language is
virtually identical to the language used by the European Union in addressing the concern
of camouflaging rubber and plastics outer soles with textiles. Adoption of Additional
Note 5 as drafted will be a consistent and accepted approach to addressing tlus problem.

THE PROPOSAL IS SUPPORTED BY LEGAL PRECEDENT

Chapter 64, Note 4 of the Harmonized Tariff Schedules of the United States

contains two provisions for ascertaining the “constituent material” of two different parts



of footwear. Note 4(a) sets for the measurement directive for the upper, while Note 4(b)
provides a measurement directive for the outer sole in order to determine its “constituent
material.” Each Note provides that the material is to be construed as “the material having
the greatest ... surface area,” (either externally or in contact with the ground), and “no
account being taken of accessories or reinforcements....” The import of this language is
that the “constituent material” of the outer sole cannot be a material which is an
unnecessary and non-essential outer sole add-on. The proposal under consideration is
consistent with this provisien of the HTSUS, as well as the common dictionary definition
of “constituent.” As the Department of Treasury emphasized in its January 15,2010
letter to the ITC encouraging this investigation, the ITC proposal simply implements this
fundamental threshold requirement.

The proposal also is consistent with the long established legislative and regulatory
history designed to protect the domestic rubber and plastic footwear 'mdustry. See, e.g.,.
Nissho Iwai American Corp. v. United States, 967 F. Supp. 517, 21 CIT 544 (1997),
aff'd, 143 F. 3" 1470 (Fed. Cir. 1998). It is simply contrary to the goals of our legislators
and regulators ovet many years to permit a non-essential add-on to undermine the higher
duties that have been essential to the legislatively-mandated protection of the domestic
industry.

CONCLUSION

The recommended modification of the HTSUS is consistent with international
law, domestic law and comimon sense. Non-functional additions to products simply to
achieve lower duties should not be allowed, particularly when the higher duties have been

sanctioned by our government legislatively, administratively and judicially for more than



halfa century. This type of tariff engineering undermines the legislative intent, and
should not be sanctioned by the agencies implementing fedefal' law. Therefore, we
welcome the ITC’s initiation of this proceeding, and strongly encourage it to proceed
with a report and recommendations that are consisterit with the legislative intent and the

suggestions made by the Department of the Treasury.

Submitted by:

Marc L. Fleischaker

Arent Fox LLP

1050 Connecticut Avenue, N.W.
~ Washington, D.C. 20036-5339

(202) 857-6053

Mitchell J. Cooper

Trade Counsel

1001 Connecticut Avenue, N.W.
Washington, D.C. 20036

On Behalf of the Rubber and Plastics Footwear Manufacturers Association

RPP/394823.1



RUBBER AND PLASTIC FOOTWEAR MANUFACTURERS ASSOCIATION MEMBERSHIP

America's Cholce Products LLC
4900 Lighthouse Drive '
Newport, AR 72112

Apsx Mills Corporation
168 Doughty Bivd.
Inwood, NY 11086

ATP Manufacturing LLC
761 Great Road
North Smithfield, Rl 02836

Bixby lntemaﬂoﬁal Corp.
1 Preble Road
Newburyport, MA 019860

Dela Incorporated
176 Ward Hill Ave.
Ward Hill, MA 01835

Draper Knitting Co., Inc.
28 Draper Lane
Canton, MA 02021

Emtex Inc.
42B Cherry Hill Drive
Danvers, MA 01923

Genfoot America Inc.
873 Industrial Park Road
Littleton, NH 03561

Jones & Vining
1115 W. Chestnut Street
Brockton, MA 02301

Majilite Corporation
1530 Broadway Road
Dracut, MA 01826

Newgrange Group, LLC
767 Great Road
North Smithfield, Rl 02896

New Balance Athletic Shos, Inc.
Brighton Landing

20 Guest Streat

Boston, MA 02135-2088

Norcross Safety Products
1136 2nd Sireet
Rock Island, IL 61201

Onguard Industries, LLC
1850 Clark Rd.
Havre de Gracs, MD 21078

Packaging Corporation of America
1210 Moores Lane
Culchogue, NY 11935

Shawmut ¢orporatlon
208 Manley Strest
W. Bridgewater, MA 02378

‘Sheshan Sales Assoclafes, inc,
142 Canal Street
Salem MA 01870-4650

Tingley Rubber Corporation
1 Cragwood Rd., Suite 303
South Plainfield, NJ 07080

Worthen Industries, Inc.
3 E. Spit Brook Road
Nashua, NH 03060
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Repori for New Balance Athletic Shoe, Ine.
Qutsole with Textile Covering
ileport'Compleﬁted : March 5, 2003
Introducﬁon
I hiave been retained by New Balance Athletic Shoé, Inc. as an expert in a case |
involving a black ﬁbber outsples; with red textile covering on the outsole. I have read the
two reports completed by Artech Testing Footwear Division and this report constitutes
| my interpretation of these results. .
Qualifications
I hold a Ph.D. in Biomechanics ar;d currently I am employed as a Professor of
Biomechanics in the Department of Exercise Science at the University .of Massachusetts
Amherst. My research concetns lower extremity mechanics and the relationship between
these mechanics and overuse injury. L have served as a' consultant for several footwear
maﬁu_facturers not including New Balance; As a consultant, I have evaluated the friétionéi
chargcteﬁsﬁcs of many footwear models using a test apparatus similar to that used in this
test, | |
- ]
Summary of Opinions
.I_n'the initial tests conducted by Artech in December, 2002 through January, 2003
on the outsole with fabric with further tests conducted in February, 2003 on the same
outsélw minus the fabric. The outso.les of concern wafe evaluéted for slip resistance,
taber resistance and NBS al_amsion. Slip resistance (i.e. friction) is tested under both wet
and dry conditions using two different techniques. Taber tesistance is an abras'io’n test as

is the NBS test. Each of these.is a standard test of outsoles recognized by ASTM.

K~-11 Exhibit 2




1. Slip Resistance

In generdl terms, footwear are designéd to have a slip resistance of 0.5 or beter to
a maximum of 10 A known normal load is applied to the outsole and the force necessary
to initiate movement is recorded. The ratio of these forces produces a coefficient of
friction; hence.a -vaiue that ranges between 0 and 1. A coefficient of fﬂcﬁon value.of 0.3

" is generally considered a slip hazard. A coefficient of friction value of 0.5 is the standard
for resistance to slipping,

The values on both types of tests on the original outsole with the fabric on the
bottom ranged from 0.25 to 0.38 in the dry conditions. This would put the outsolé inthe
category of a slip hazard. That is, the potential to slip during locomotion is much greater
than it would be in a standard ontsole. When the fabric was removed and the cutsole was
tested, the coefficient of friction values ranged from 1.08 to 1.02 indicating that they
were significantly better in resistant to shps than when th;: fabric was attached.

In the wet conditions, the results of the t&sts on the original :.outsole'with the fabric
indicated values ranging from 0,12 to 0.51. The 0,12 value certainly indicates that this
outsole is a slip hazard. The 0.51 value indicates: to me that there was a possibility that
the fabric absorbed some of the water and thus the coefficient of friction value was only
moderatelj a non-slip hazard. However; -when the fabric was remo{lcd and the outsole
tested irlx wet condiﬁons,, the coefficient of friction values ranged from 0.67 to 0.87
indicating that the outsole without the'fabric was significantly more resistant fo slipping

than the outsole with fabric.
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2. Abrasion
' The abrasion tests indicate the longevity of the outsole to constant wear. The

greater the number of cycles with little damage to the outsole, the longer the outsole will
last undernormal use. In the initial abrasion test on the cuisole with the fabric, there was
complete wear through the. fabr%c after only 800 cycles. This was significantly different |
than the test on the outsole without the fabric. The outsole without the fabric showed
almost no wear after a comparable number of cycles. |
Copelusion

It is my opinion, after vibwing the test results, that the addition of the fabric to the
dutsol'e on the ground contact surface adds nothing to the outsole in terms of |
functionality. In fact, the addition of the fabric to the outsole is less functional than the
same outsole. without the fébric- in terms of frictional and abrasion qualities. That is, with
the fabric, the outsole is certainly detrimental to pérfommnce and may indeed create
. harmful situations for the wearer of such an outs'olc.

Report submitted by:

Joseph Hamill, Ph.D.
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Deslgnation: D 3389 - 05

FENTERNATIONAL

pod L =t L n g

Standard Test Method for

Coated Fabrics Abrasion Resistance (Rotary Platform

Abrader)?

This standard is issued wader the fixed dosignation D 3389; the aumber immediuely following the designation Indicates the year of
otiginal adoption or, in the case of revision, the yerr df last revision. A nuriber in pareatheses indicatts the yéarof Just respprovil, A
superscripre epsiton (€) indicates au editorial thange since die last revision or respproval.

“This standant hus been approved for use by agencies of the Departnent of Defense,

1. Scope

1.1 This test method covers the determination of the wear
resistance of fabrics coated with rubber or plastics to abrasion.
The abrasion 1s measured by mass loss. ]

1.2 The values stated in SI units are 1o be regarded as the
standard. The values given in parentheses are Tor Information
only.

1.3 This standard does not purport to address alt qf the
safety concerns, if any, associated with its wse, It is the
responsibility of the user of this standard to establish appro-
priate sifety and health practices and determine the applica-
bility of regulatory limitations prior io use,

2. Referenced Documents

2.1 ASTM Standards: 2

D 613 Practice for Conditioning Plastics for Testing

D 4483 Practice Tor Evaluating Precision -for Test Method

Standards in the Rubber and Carbon Black Manufacturing
Tadustries

3. Summary of Test Method

3.1 Abrasion resistance of fabrics codted with rubber or
plastics is measured by subjecting the specimen to the rowary-
mbbmg action of two abrasive wheels nnder controlled condi-
tions of pressure by the nse of the rotary platform abrader. This
action is maintained by the use of abrasive wheels,

4. Significance and Use

4:] Abrasion résistance tests are intended to measure the
wear resistance properties of 4 matetizl. This may be correlated
" to expected end use performance.

! This twst rusthod 15 under the jurisdiction of ASTM Committee D11 on Rubber
and is the dirsct cesponsibility of Subcomniittee D11.37 on Coated Fabrics and
Rubber Thréad.

Cunent edftlon approved May 1, 2005, Published May 2005. Originalfy
spproved ia 1975. Last previous edition approved in 1999 ot D 3389 ~ 94 (1999).

* For referenced ASTM srandards, visit the ASTM website, www.astmorg, or
conuxt ASTM Customer Service st servies@asun.org, For Anmual Book of ASTM
Standards volune information, refer 1o the standard*s Document Summary page on
the ASTM website,

Copylgu® ASTH

5, Apparatus

5.1 Abrasion Apparams, comprised of a removable fiat
circular specimen holder, a pair of pivoted arms to which the
abrasive wheels are attached, 8 motor for rotating the specimen
bolder, a, vacuum unit and nozzle for removal of abraded

. particles dunng test, and a counter for indi¢ating the revolu-

tions of the specimen holder. The specimen holder shall be

monnted to produce & circular suxface travel of an essentially |

flat specimen in the plane of its surface at a uniform angular
velocity. The abrasive wheels, which are attached to the free
end of the pivoted arms, shall rotate and bave, when resting on
the specimen, a peripherdl éngageiment with the surface of the

specimen, the diréction of travel of the periphery of the wheels.

and of the spécimen at the contacting portions béing at acute
angles, and the 4ngle of travel of one wheel periphery being
opposite to that of the other. Motion of the abrasive wheels, in
opposite directions, shall be provided by rotation of the
specimen and the associated friction there from. '

5.1.1 The specimen holder shall be supported by an adapter
thar is motor-driven.and that provides motion for the circular
travel of the specunen holder.

5.1.2 A clamping ring shall be used to secure the specimen
to the specimen holder.

5.1.3 The abrasive wheels shall be mounted on indepen-
dently pivoted arms, which provide fxee-ﬁoaﬁng action to
compensate for any minor unevenness in the specimen and to
ensure uniform presswre of the abmsmn whesls against the
specimen at all times.

5.1.4 ‘The apparatus shall be provxded with a vertical-force
adjustment. {weights) for varymg the vertdcal force of the.
abrader wheels on the specimen. The pivoted abrader arms
without auxiliary masses or counterwaights apply a vertical
force pgainst the specimen of 2.45 N (250 pf) per wheel.
Auxiliary masses may be used to apply a vertical force against
the:specimen of 4.9 N (500 gf) per whee) or 9.8 N (1000 gf) per
wheel.

5.1.5 Wheel Bearings—The abrader whee! bearings, that is,
the two pairg of bearings instailed in the free end of the
pivoting arms to support the abrader wheels, should not stick
when caused to spin rapidly by a guick driving motion of the

8!, 100 Barr Hawbor Drive, PO Box C200, West Conshehacken, PA 18428-2859, Unlted States.
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forefinger. The degree of freedom of rotanon of these bearings, -

howeve, is not critical,

S.1.6 Plmform -Position—The vertical distance from the
center of the pivot point of 1he abrader drms te the {op of the
specimen holder shall be approximately 25 mm (1.0 in.). This
measurement is ‘specified to prevent possibility of errors
incuirred by instailing a thrust bearing or the like to support the
specimen platform. Adaptations shall be made such that the
platform will remain at the above-specified level. The speci-
men platform shall rotate in the plane of jis surface. I it fails
to do so and exhibits a tendency to wobble, the holder and
adapier shall be replaced or a thrust bearing installed to support
the specimen holder.

5.1.7 Plaiform Speed-—The speed of rotation of the plat-
form shall be 7.5 + 0,21 rad/s (72 * 2 rpm) for 110 V/60 He
or 6.9 = 0.21 rad/s (60 £ 2 rpm) for 230 V/50 Hz operation.

5.2 Auxiliary Apparatus——Refacing dises dre required for
the resurfucing of rubber-based wheels. An abrasion wheel
resurfacing - device is recommended for resurfacing vitrified
whieels, and correcting out-of-rounid wheel conditions.

5.3 Balance, suitable for weighing 1o the nearest | mg,

54 Abrasive Wheels—A wheel that is 13 o {0.5 in,) thick
and spproximately 50 mm (2 in.), but no less than.44.4 mm
(1.75 in.) in diameter. which is mamufactured in different
grades of abrasive quality.

6. Test Specimiens

6.1 Unless otherwise specified, make five tests on each
sample of coated fabrics.

6.2 Cut circalar test specimens approximately 110 tam (4%
in.) in diameter. Cut a 6-mini (Y4-in.} hole in the center of the
‘specimen. Take care.in cutting out specimens. Use the best

portion of the sample to be tested. It should be free of holes,,

blisters, or other imperfections.

7. Proceduore

7.1 Condition the specimens in agcordance with Practice
D 618, paragraph 3.1.2. For thin flexible materials, adhere the
specimen to a suitable substrate; use of cardboard has been
found to be satisfactory.

Nore 1—When adhesives are used fo. adhers the gpecimen, ensure thut
it doés not have any adverse offect on the specimen. If a solvent-based
$ysiém is used, allow the assembly 1o condition a minixdim of 12hor
undl the asienibly iaintains consiant mass,

7.2 Install the wheels on their respective flanged holders as
indicated by the manufacturer. Selection of abrasive wheels to
be made by the customer and supplier. If no wheel is specified,
the H-18 or equivalent is recommended.

7.3 Determine the original mass of the specimenr or the
assembly, or buth. Place the test specimen with its coated side
up over the ribber mar on the specimen bolder Secure the
washer and knurled nut in place to hold the center of the
specimen. Place the ring clamp over the specimen and tighten
the screw of the ring clamp. Install auxiliary mass or counter-

: welghts as agreed upon by the custemer and supplier. If no load
is specified, 1000 gf is recommended. Place mounted wheels
against specimen.

7.4 Adjust the vacuum suction and nozzle height as agreed
upon ‘between the customer and supplier. If none is provided,

use a vacuum nozzle height of 6.5 mm. (0.25 in.) above the
specimen surface, with a vacuum level of 100.

7.5 The tester is equipped with a counter that operates in
conjunction with the tmntable. Set the counter at 2ero.

7.6 Start the abrader and run to the end point or the required
number of cycles as specified by the customer and supplier.
“The end point shall be determined by the exposire of the first
yarn using a lighted magnifying glass. The specimen shall be
checked periodically for yamn exposure. The quality and the
thickness of the costing may influence the reguired vertical
force rieeded 10 measure the weaf resistance of the coating
{unless previously specified). After establishing the required
vertical force, téest no legs than five specimens for each sample.
Do not abrade through the base. fibric. This test method is for
determining the wear resistance properties. of the coating only.

7.7 Periodically, stop the test to remove any abiasive
particles 1eft on the specimen surface. A frequency of 300
cycles is recommended. The vacuum, cleaner, and compressed
aic niay he used for ‘this purpose. Wipe thc rubber mat clean

after each test.

7.8 At 1he conclusion of thie test, weigh the specimen and
report the mass loss as milligrams loss per revolution.

8. Calculation

8.1 Record the number of cycles tzken from the counter,

8.2 If mass Joss is also desired, follow the ealcnlation
procedire in Section 10, using the nnmber of cycles noted from
8.1.

9. Report

9.1 Report the following information:

-9.1.1 Test conditions,

9.1.2 Number of specimens tested,

9:1.3 Type of wheels,

9.1.4 Total revolutions and vertical force used, and

9.1.5 Mass loss per revolutions, mg.

9.1.6 Report when yam exposure occurred on specified
nuinber of cycle's tést, if applicable.

10. Calculation

10.1 QCalculate the loss in mass as follows:
Mass loss per revolution, g = original mass (before wst) ~ finial
mass (after rest)/number of revolations
Example:
12.3596 Original Mass, g
12.2829 Final Mass, g
0.0767 Mass Loss, g for 500 revolutions

80767 X 1
g= —6—_%{0#95‘—%[—%= 0.153 nmig perrevolution

11. Precision and Bias

11.] This precision and bias section has been prepared in
acéordance with Practice D 4483. Refer to Practice I 4483 for
terminology and other statistical calculation details.

? Supponing data havs heen filed st ASTM Tntemnational Headquanters and-mgy
be obiained by réquesting Research Report RR: DI1-1044,
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TABLE 1 Type 1 Precislon

Within Labioratories Bétween Labomtorisn
Matarlal Average 5 ¥ 1G] SA_ A —®_

Material A 062 0.0784 02219 36.047 0.2638 0.746% 121.204
Matarial B c o021 0.0248 0.0701 33018 0.1413 0.3939 193,940
Materizl G 078 0.0548 01552 18.852 0.2554 07228 92.451
Pooléd Valuss? 053 00571 01815 30213 92271 0.6427 120.228

NOTE:

Sr = repealabjiity standard deviation.

r = rapaalability = 2.88 of the square root of the rapsatubllity.vaance.

n & repealabifity (as percentaga ol material avarage).

9A = reprotucibiiity standard daviation. )

R = reproducibliity = 2.83 of the square root of the reproduciblity vardance,

(R = foprogucibility {as parcantage of matarial averags).

4 No values omitted.

11.2 AType. ! {interlaboratory) precision was evaluated in
1985, Both repeatabllity and reproducibility are short term; a
periad of a few days separates replicate test results. A fest result
is the value, as specified by this test method, obtained on five
determingtions or measurements of the property of parameter
in question. ‘

113 Three different marerials were used in the interlabora-
tory program. These materials were tested:in four laboratories
on fwo different days.

114 The results of the precision calculations for repeatabil-
ity and reproducibility. are given in Table 1, in ascending order
of .material average or level, for each of the materials evalu-
ated.

145 Repeatability, r, varies over the range of materia! levels
#$ evaluated. Reproducibility varies over the range of material
levels evaluated.

11.6 The precision of this test method may be expressed in
the. fonmat of the following statements, which use what is
called an “appropriate value” of x R, {r), or (R), that is, that
value 10 be nséd in decisions about test results (obtained with
the test method). The appropriate valoe is that valve-of ror R
assotiatéd with a mean level it Table 1 closest 16 the mean
level under consideration ar any given time, for any given
material in routine testing operations. ‘

11.7 Repeatability—The repeatability, 7, of this test method
has been established as the appropriate value tabulated in Table

ASTM International takes no positien respscting the vafidity of any
In this s;antidrd. Usars of this standard are exprassly advised thal
of infringament of such rights, sre entimly thalr own resporssibiflly.

pafent
tdetarmination of the vaRioily.of any such paten! rights, ant! the iisk

1. Two sirigle test results, obtained undar normal test method
proceduves, that differ by more than this tbulated: r (for any
piven level) must be considered as derived from different or
ronidentical sample populations. C

11.8 Reproducibiliey—The veproducibility, R, of this test
method has been established as the appropriate value tabulated
in Table 1. Two single test resnits obtained in tivo different
laboratories, under normal test raethod procedures, that differ
by more than the tabolated R (for any given level) must be
considered 1o have come from different or nonidentical sample
populations. ‘ . :

11.9 Repeatability and reproducibility expressed as a per-
centage of the mean level, {r} and (R), have equivalent
application statemengs as above for r and R. For the (r) and {R)
statements, the difference in the two single test results is
expressed as a percentage of the arithmetic mean of the o test
results, .

1110 Bias—In test method tecminology, bias is the differ-
ence between an average 1ost value and the reference (or true)
test property value. Reference values do not exist for this test
methed, since the valne (of the test property) is exclusively
defined by the test method. Bias, therefore cammot be deter-
mined. .

12. Keywords
12.1 abrasion; coated fabrics; mass loss; plastics; rubber

rights asseried in connection wih any ltem mentionsd

This standard is subject to revision atany tine by the jesponisitle technical cofmittes arid must be reviswed svery five yoars and
{f not revised, either rsapproved or withdgawn. Your comments are Invited aither for avislon of this standsrd or for additional standerds
and showld be addressad ta ASTM infemational Headquarters. Your consnanis witl raceive careful consideration at a mesting of the
responsible technical commitiss, wiich you may: altend. If you (eaf that your commants have not raceived a falr heanitg you should
miake your visws known 1o the ASTM Commities on Standards, at the address shown below,

This slandard |s copyrighted by ASTM Intemaiional, 100 Barr Harbor Diiva, PO Box C700, Weat Garishonotkan, PA 19428-2558,
Ynited Statos, Indjvidual repints (singls or mulipls copiss) of this standard may be obiained by comacting ASTM at the above
addross or al 610-832-9585 (phons), 610-832-9556 (lax), or servica@asim.ory (e—mall; or through the ASTM wibsls

(vww.asim.org).
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4&&}9} ‘Designation: D 1630 — 94 (Reapproved 2000)
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TUTERNATIONAL

Standard Test Method for

Rubber Property—Abrasion Resistance (Footwear Abrader)‘

‘This standard {s issned under the fixed d@ignmion D 1630; the number imimedistely followlng Ihe designation indicates the year of
origingl adoption ar, in the case of revision, the year of last revision. A numbes in parenthieses indicatas the year of faal respproval, A
superscript epsflon {e) indicaies an editorial change sincc-the lest revision or reapproval.

This standard kas. been approved Jor use. bwagencies of the Dypartment of Deftuse,

1, Scope

1.1 This test method covers the deterraination of the resis-
1ance to abrasion of vulcanized rubber or other compounds, or
both, used for the soles and heels of footwear, It is not
recommended for materials less than 2.5 mm (0.1 in) in
Thickness.

1.2 Values stated in SI units are to be regarded as the
standard. Vatues in parentheses are for informiation only.

1.3 This standard does not purport to address all of the
safety concerns, if any, associated with its use. 1l is the
rasponstbility of the user of this siandard to establish appro-
priate safety and health practices and determine the applica-
bility of regulatary limitations prior 1o use.

2. Referenced Documents

2.1 ASTM Staridards:

D 2240 Test Metliod for Rubber Property—Durometer
Hardress®

D 4483 Practice for Determining Precision for Test Method,
Standards in the Rubbér and Carbon Black Tndustries

3. Signlficance and Use

3.1 1t is recognized that when comparig different types of
rubber, the ramking in service may not follow the ranking from
the test results,

3.2 This test method should not be used as a wieasure of
abrasion resistance for compositions that differ markedly from
the stindard reference compound. For example, shisleading
resultg ave gbtained in polyurethane compositions compared
with the standard reference compound,

3.3 Some samples will bounce {chatter) over the paper

instead of running smoothly. The results ohtained on these’

samples are very inaccurate and should be interpreted with
care, If samples give data that is inconsistent, they should be
cut after the test is run to check for voids. If any voids are

 This test methid is uader tho jurisdlction of ASTM Comiities DI on Rubber
snd I3 the direet responsiblity of Subcomniinan D1i.15 on Degradation Tosks.

Current edition epproved Feb, 15, 1994, Published April 1994, Originally
published as D 1630~ 63. Lsst previouy edition D 1630 ~ 83,

2 Annudl Book of ASTM Standards, Vol 09.01.

present’the results shonld be discarded and the test repeated
using samples free from voids,

4, Test Conditions

4.1 Unless otherwise specified, the standard temperature for
testing shall be 23 + 2°C (73.4+ 3.6°F), Since humidity affects
the sandpaper, the relative humidity should be controlled at

50+ 5 %. The samples should be conditioned at this tempera-
ture and humidity for at least 24 h pritr 10 running,

8. Apparatus

5.1 dbrasion Machine— The footwear abrader referred fo
as the National Bureaa of Standards model is shown in Fig. 1
and consists of the following components;

5.1.1 Metal Drum, rubber-coafed or metal-surfaced, 150
it (6 in.) in diameter. The-drum is rotated at a rotation rate of
5.7 & 0.6 rad/s (45 % 5 r/min) by means of an cleciric motor
with a reducing mechanizm. The number of revolutions of the
drum is indicated by a ¢ounter attached to onc end of the shaft.

5:1.2 Arms, three, each pivoted at one end and having a
mass suspended from the other end. The mass is attached so
that a.downward force of 22 N (5 1bf) is exérted dxtectly on the
specimen in contact with the sbrasive. v

5.1.3 Dial Thickmess Gages, thres, giaduated to read 0.02
mm {ponmettic gages to meagure 0.001 in.) and attached to a
bridge so that one gage contacts one arm at & point directly
over the specimen. The bridge is hinged at one end to allow the
arms to $wing back for mounting the specimen.

5.14 Compressed Alr, free from moisture and grease, for
cleanitig the surface of the abrasive. The air is delivered to a
manifold or nozzle where the pressure shall be meintained at
210 £ 35 kPa (30 = 5 psi). A snitable suction may be used to
remove dbraded particles. -

5.1.5 Arm Siop, one for each arm.

5.1.6 Rubber Bands or Metal Clamps, for holding a strip of
dbrasive paper in position around the rofating dram. The ends
of the abrasive paper are cut at an angle of about 80° io the
length of the paper and when in place, permit a clearance of
gbout 1.5 mm (0.063 in,) but no overlap.

Copyright © ASTM ttamational, 100 Barr Marbor Driva, PO Box G700, West Coniiohockian, PA 15425-2050, Linited Stalss.

/
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M.‘w h

FIG. 1 Abraslon Test Machine

5.2 Abrasive—A controlled abrasive consisting of 425 pm
490 grit, No. 1% gamet paper 150 sun (6 in.) in width.?

Nom 1—Caution: Use of abrasive paper diffecent than thet recom-
mended will lead (o incorrect results,
6. Reference Compound

6.1 Formulation standard reference ¢ompound* shall con-
forta to the following formula and cure specifications.

Msterals Paris by Mass
Nalsyn 2200° 100
Plloilte S868% 25
Stearic Acid 20
N76Z gisck-(SRF) 40
N330 Black (HAF} . 5.0
Octylated diphenylamine 1.0
2-{Morpholinothiojbenzothiazole 08
Zine Oxide 20
Sulfur 2.0

Noti 2—Levels of carbot black can be adjusted to provide a reference
eompound that meets the gpecifications Jisted in 7.1,

6.2 Cure—The stendard reference compound shall be cured
at 160  1°C (320 * 2°F). The time of cure may be varied

* Abrasive peper, 40 Grit Gamet, muy be obtsined from Liborty Abreaives, Inc.,
708 Indlian Hills Mound, Goodlcttsville, TN 37072, {615) 851-0770. When ordering
paper, the order should state the following:

FASTCUT Belt Paper
G 04D B155 F16574
Roll é in.

“RMA Standerd Reference Compound sball be provided in the form of a strip
200 mn (8 fn.) long and 23 mm (3 fo,) wide with one fisce concaved fo tho contour
of the abrasive wheel. The RMA Refereice Compound will be obtairied from the
Smithers Scientific Services, 425 W. Murkes St, Akron, OH 44303, in packsge

form. Tho minimum amount which may be erdercd is ono sandand packege.

coptaining 20 strips.
% Availobic from Goodyzar Tire and Rubber Co., Akeon, OH 44316.

with each individual lot of compounds to give the proper state

. of cure and uniform abrasion.

63 Hardness—The Shore A Hardness of properly oured

standard reference compounds shall be 62 £ 3, as determined

by Test:-Method D 2240,

6.4 Uniformity.

6.4.1 Comparison of & newly prepared (D) reference comi~
pound with previous refetence compounds (A, B, and ©) shall
be made as follows:

64.1.1 The number of revolutions per 2.5 mm (0.1 in.) of
wear of the new reference compound shall be obtained
concurrently with the last three reference compounds in
accordance with the requirements in Table L. Repeat the
experiment a total of four times.

6.4.2 The composite average value for compounds A, B,
and C and the average value for D shall be caloulated.

6.4.3 -A newly prepared reference compound shall be con-
sidered acceptable when the difference between the number of
revolutions per 2.5 mm {0.1 i) for the new compound D and
the same arithmetic average of the three previous reference
c&mtpounds, A, B, and C does not exceed x 5.0 % {in number
of revolutions of wear),

‘6.4.4 Standard reference compounds more than & months
old shall not be used. The standard referénce. compounds shall
be stored in an airtight container out of direct light and at room
temperature or lower.

7. Bréak in Compound

7.1 The standard break in compound shall be a nonblack
toplift compound prepared under carefully controlled condi-
tions and conforming to the requirements as follows:
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TABLE 1 Requtremenis for Comparing Reference Compounds?®

Run Arm
) 1 2 3
1 A B c
2 8 A b
3 c 2] A
4 ) c B

A4, B, and © reprosent the previous three standards in chronologicat order; D:
represents the new standard.

Shote D Hardness 65 to 60

Tensile Strength, min . 7.0 MPg (1000 psl)
Elongation, min 200 %

Adrasion index 301035

7.1,1 A break-in compound -designated as RMA break in
compound shall be used.” The order should specifically state
that the compound is to be used for break in of the abrasive
paper in connection with tests on the National Bureau of
Standards abrasion machine.

7.2 The standard break in compound shall be stored out of
direct light and at voom temperature or lower,

8. Test Specimen
8.1 Unless otherwise specified in the detail specification, the
- specimen shall consist of & portion of the test sample orunit, 25
" by 25 mm (1 by, 1 in.) and approxunatefy 6 mm (0,35 in.) in
thickuess.

8.2 Unless otherwise spemﬁed in the detail spectﬁcaﬁon,
materials thirmer than 6.4 mm (0.25 in.) shall be plied up, using
thin pleces, accurately aligned, to obtain the desired thickness;
the surfaces of the pieces shall be in ¢ontact throughout.

9. Procedure

‘9.1 Preparation of the Test Specimen—If the material is too
thick or hag a fabric backing, surface coating, or an imeven
surface that may interfere with the abrasion test, buff it to the
dimensions specified in 8.1. If the specimen is too thin, prepare
it as specified in 8.2.

9.2 Before the start of any test when new abrasive paper las
been applied to the apparatus, mount a specimen of the
standard break in toplift compound on each arm of the testing
machine and run the machine for 500 revolutions.

9.3 Discard the standard break in toplift compounds used
for this break in, Following this, mount & specimen of the
standard veference cofupound om each arm “of the testing
machine atid run the machine for 500 revolutions.as a second
break in of the paper. Discard the standard reference com-
pounds used for this second break in, Mo more than 18 runs of
three specimens each (excluding standard reference com-
pounds run before each six tests) shall be made on one abrasive

-paper after the break in runs.

9.4 One specimen from the standard reference compound
shall be mounted on each arm of the machine. Rotate the drums
at a speed of 4.7 = 0.5 rad/s (45 £ 5 v/min) with the ajr
pressure turned on, amd allow the mgehine to run until the
surfice of the specimen is wom to the shape of the drum. At

5 Available from the Goodywar Tire snd Rubber Co., Windsor, VT 03039,

this point, stop the machine and lock the gage hridge in place:

"Set the gages and the revolution counter to zéro. Start the

machine sgain and run untll approximately 2.5 mm (0.1 in.)
thickness has been abraded from the specimens as recorded on
the pages. Stop the machine, and record the number of
revolutions and the gage readings for each specimén. From the
data obtained, calculate the number of revolutions required to
abrade 2.5 mm thickness from cach specimen and record the
value as R2. Take the thickness readings with the drum a5 near
as practical in the same position ag it was when the gdges were
set at Zero.

9.5 Remove the standard reference samples from the ma-
chine. Mount .one test specimen each on each srm of the
machive. Test these specimens-as described in9.3. Record the
number of revolutions neqmred to abrade 2.5 mm (0 1 in)
thickness froim each test specxmen as R,. Make a mintmuom of
one and a-maximum of $ix nins of test specimens, after which
make a second run of standard reference specimens.

10. Caleulation

10.1 Express the aﬁmsive resistance of the specimen by an
abrasive index which shall be calculated as follows:

N R )
Abrasive /ndex = . x 100 ()]

where:

R, = number of revolutions required to abrade 2.5 mm
(0.1 in.) of the test specimen, and

R, = average number of revolutions reguired to abrade 2.5
mm (0.1 in)) thickness of the reference compound
run before and after the test specimens.

11. Beport

11.1 The report shall include the following:

11.1.1 The zbrasive index of the fest specimens, as the
average of the values obtained; record to the nearest one unit,

11.1.2 Type of specimen used, and whether it was plied up,
and

[1.1.3 Type of paper used.

12. Precision and Bias

12.1 The interlaboratory program to determine a Type 1
precision (Class 1 Specimens) was run on three compounds
with eight faboratories participating, The controf compounds
and break-in compounds were supplied along with specimens
of the three compounds. The three compounds were chosen to
give & wide range of values: They were 2 patural rabber shoe
soling material, 2 natural mbber/polybutadicne material and a
nitrile compound. There were fwo determinations for each
compound made for each of three days. A determination
consists of running three specimens, one on each arm, The
program was conducted in June of 1989, This precision and
biss section has been prepared in accordance with Practice
D 4483. A

12.2 The precision results in this precision and bias section
give an estimate of the precision of this test method with the
materials (rubbers used in the particular interlaboratory pro-
gram) es described in the following, The precision parameters
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TABLE 2 ASTM Test Method D 1630 Type 1 Precision”—Abrasion Index

Meteria Maen Lavel Within Laboratories® Balwaan Laboratorss
vel
3 r 4] Sp * R - R
Natural Rubber (NR} . 48.3% 43 121 250 122 348 s
NR/Polybutadiens 1308 68 156 ns 252 s 64.6
Nitrile Rubber 2105 203 513 212 708 ises 4.9
Foolad or Averaged Velues 1299 124 a5.0 268 439 1242 85,8

A This is short-term pracision (days).
© Symbols are defined as follows:

s, = Within laboratory standard daviation,”

r = Repaatabiity (in messurament unlts),

{r) Repeatablity {in percent).

= Batwesn laboratory standerd deviation.
R = Reprotucibity in measurernent umts).

(R) = Reproduchity {in percent).

SMean lavel valuds-as abragive thdéx (uniﬂess ratio):

should not be used for acceptance/rejection testing of any
group of materials without documentation that thoy are appli-
-cable 4o those particular materials and the specific testing
protocols that include this test method,

12.3 The results of the prac:smn calculations for repeatabil-
ity and reproducibility ave given in Table 2 in ascending order
of material average (Abrasion Index), for each of the materials
evaluated.

12.4 The precision of this test method may be expressed in
the form of the following statements that use what is called an
appropriaie value of r, R, (1), or (R), that is, that value to be
used in decisions about test results (obtained with the test
method). The appropriate value is that value of 7 or R
sssociated with mean level in Table 2 closest to the mean Jevel
under consideration at any given time, for any given material in
routine testing operation.

12.5 Repeatability— The répeatability, r, of this test method
has been established as the appropriate value tabulated in Table
2. Two single test results, obtained under normal test method
procedu:es, that differ by more than this tabulated r (for any
given Jevel) must be considered as derived from different or
nonidentical sample populations.

12.6 Reproducibility— The reproducibility, R, of this test
methed hes been established as the appropnute value tebulsted

in Table 2. Two siggle test results obtained in two different
laboratories, under normal tést method procedures, that differ
by more than the tabulated R (for any given level) must be
congidered to have come from different or nonidentical sample
populations.

12.7 Repeatability and reproducibility expressed as a per-
centage of the mean level, () and ( R), havé equivalent
application statements as above for  and R. For the () and (R)
siatements, the difference in the two single fest results is
expressed as a perccntage of the arithmetic meauz of the two
results.

12.8 Bias—In test method terminology, bias is the ditfér»
ence betwean an average test value and the reference (or true)
test property value. Reference values do not exist for this test
method since the value (of the test property). is exclusively
defined by the test method, Bias, therefore, cannot be deter-
mined.

13. Keywords

13.1 abrader; abrasion; abrasive; foofwear; gamet paper;

NBS abrader; sandpaper

ASTM Intemational takes no posiiton regpecting e valmo'of any patent rights asserled in connsciion with any ilem mentioned
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This standaed ks subject to revision at any Ume by the respansibla tschnicsl comnifttee and must ba.reviewed avery fiva years and
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ARTECH TESTING, L.L.C.

FOOTWEAR DIVISION
14564 LEE ROAD » CHANTILLY, VA 201611632
703 378-7263 « 800 283-7848 = FAX 703 3787274

WWW.ARTECHLABCOM
Test Repoxt for: ) Report Date: January 6, 2003
New Balance Athletic Shoe, Inc. Starting Date: December 30, 2002
"5 South Union Street Test Completion Date: December 30, 2002
Lawrence, MA 01841
Attention:  Elvis Campana ‘ Report No.: F20462

Authorization: Testing was authorized by Elvis Campana telephone conversation of 12/19/02.
Customer Sample ID: - FMR-379 Black rubber outsoles w/red textile covering

Request: Evaluate the submitted outsoles.in the fabric area for the following properties to determine
the wear durability of the fabnc '
1. Slip Resistance
2. Taber Abrasion
3. NBS Abrasion

Test Resulis: Slip Resistance
Specimens were tested for skp resistance under dry and wet test conditions using the Mark
11 and James machine. A surface that produces a shp resistance vatue of 0.5 or greater is
classified as slip resistant. .

Taber Abrasion:

The fabric had severe wear after 100 abrasion cycles and after 200 cycles holes exposmg
the polymesr. After 500 cycles 90% of the fabric was abraded off exposing the polymer.
Outsoles are usually nun for a minimum of 2,000 cycles, but due to the amount of severe
wear of the test specimen after 800 cyc]es, the testing of the submitted outsole specimen
was terminated. The amount of wear is evaluated on a specimen’s visual appearance.

NBS Abrasion:

The fabric specimen after 5 cycles had severe wear and after 10 cycles almost comp}ete
wear. The NBS index value for the submitted sample indicates that the fabric will wear
faster than normally expected: Polymers that produce an NBS index value of 100 or
greater are classified as having high NBS abrasion resistance.

Pagelof3

This report Is limited to and relalcd only to the panticular instrument, materlal or other subjr.c( to which it refers. Consequently, test resslis can not be compan:d 10 ather
results obtained using diffcrent test methods or under different conditions, No répresentation 38 made that similar articles will be of Tike quality. Any testin 2, inspection
or investigation of the instruments, materials br other subjects performed by Artech Testing, LL.C. {“Anech™) will be conducted in accordance with the generally aceepled
standards of the indistry, but neither Aftech nov Footwear Tndusiries of Americs, Inc, (“F[A"), nor the officers, directors, members, managers, cmployees ur agents of
eithier of them, shail be responsible for any loss.or damage resulting directly or indiretily from any failure, error, or omission in testing or seporting test results.:No
quotations from reports generated by Artech and no use of the names “Anech Testing, L.L.C.,” “Artech,” “Footwesr Industries of America, Inc,” of “FIA™ ate permilted,
except a8 expréssly authorized by Artech or FIA in writing. This veport shall nor be reproduced sxcept |n full, without weitten approval of Artech.
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ARTECH TESTING, L.L.C.

Report No.: F20462

The test results and pictures of the abraded specimens are attached. |

Page 2 of 3
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. - . /7 " . 4 4 . ".l
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Ruth Payne
Technical Service Repregentative



ARTECH TESTING, L.L.C,

Report No.;  F20462

Co.: New Balance Athletic Shoe Inc.

Test Data

Report Date: Januery 6, 2003

Starting Date: December 30,2002 .
Test Completion Date: December 30, 2002

K-23

Item Tested: Test Methad FMR-379 Red Fabric Ontsole
Coefficient of Friction .

- Dry ASTMF 1677 -96 (Mark ID 0.25

- Wet , 0.12
Coefficient of Friction

-~ Dry .- ASTM F 489 96 {James) 0.38

- W ) ' 0.51

‘Taber Abrasion (H/18-1000 grm) ASTM D 3389-99

Appearance after .

= 100 cycles Severe wear

- 200 cycles . Pin holes

- 400 gycles Almost complete wear
- 500 cycles | 90% of fabric worn

- 600 cycles 95% of fabric worn

- 800 cycles Complete wear
NBS Abrasion

- NBS Index _ ASTM D 1630-99 15

Page 3 of 3




Report No.: F20463
Co.: New Balanée Athletic
: Test Performed: TABER ABRA$ION

INITIAL - Specimen -

Appearance after 100 sbrasion cycles -
Severe wear of fabric

200 Abrasion cycles » .
Fabric has holes (circles around holes) exposing
base material,

. B/18 WHEELS-1000 GRAM
200 CYCLES .

400 abrasion cycles .
Almost complete wear of fabric in the abraded area
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.- H/18 WHEELS-1000 G
. 00 CYCLES

800 Abrasion cycles
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. Report No.: F20463 |
Test Performed: NBS Abrasion

Initial - Specimen

5 Abrasion cycles

10 Abrasion cycles

25 Abrasion cycles

K-26




GENFOOT

oo
N 673 Industrial Park Rosd
Littleton, NH 03562 USA
Tel. 603 444 2668
Far, 603 444 0865
Wednesday May 5, 2010 wmdamik.com

..!

The Abrasion test was performed on the outsoles of two vulcanized rubber boots.

Both samples were in women's size, and had similar sole pattern designs. One
boot had an all rubber sole, while the second had a light fabric mesh imbedded
into the rubber.

The Abrasion method i ls DIN 53516

g
The Abrasion resuits of the 2 boots were so close, the results were considered
negligible.

The conclusion: The thm fabnc mesh does not Improve the abms:on of the
footwear. .

Rita Manouk s
Production planning and purchasing manager
Genfoot inc.
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Chapter | bgateway.com ' hitp://ww.bgateway.con/bdotg/actionftariffFilter Psite=202&kay. ..

1 0of2

*  Skemap[Help Search[ 1

businesg  Youraccount

Reglster now

- goteway Log In

{ My Buainess || What's new? }| Do it oniine }{ Directorles |
Home > UK Trade Tarlff > Chapter

UK Trade Tariff

Chapter

This page shows you Information on the chapter you have selected, Including a list of the headings which fall under
the chapter

Tarift home Import view for 15/6/09

Sectlon XII SECTION X11 - Footwear, licadgear, umbireflas, sun umbrellas, walking-sticks, seat-sticks, _
whips, viding-crops and parts thereof; prepared feathers and articles tnade therewith; artificlal
flowers; artlcles of human halr {chapter 64 - 67)

Chapter 64 CHAPTER 64 - FOOTWEAR, GAITERS AND THE LIKE; PARTS OF SUCH ARTICLES
Vlew chapter notes
Headinge In this chapter
No, Doacription Footnotes | Your
: ] notes
6401 'Waterproof footwear with outer soles and uppers of rubber or of

plastics, the uppers of which are nelther fixed to the sole nor
assembled by stitching, riveting, nalling, screwing, plugging or
‘simllar processes

‘6402 Other footwear with outer soles and uppers of rubber or plastics
6403 Footwear with outer soles of rubber, plastics, leather or
: composition leather and uppers of Jeather
| 6404 Footwear with outer soles of rubber, plastics, leathar or
. composition Jeather and uppers of textile materials .y
6405 Other footwear ’
16406 Parts of footwear (Including uppers whether or nok attached to

s0les other than outer soles); removable Insoles, heel cushions
and simllar articles; galters, leggings and simllar articles, and

parts thereof

Chapter notes
1. This chiapter doas not cover:

(=) disposable foot or shoe coverings of flimsy material (for example, paper, sheeting of plastics) without applied
soles. These products are classiflied according to thelr constituent material;

{b) feotwear of textile material, without an outer sole glued, sewn or otherwlse affixed or applied to the upper {Section
x0);

{r) wom footwear of heading 6309;
(d) articles of asbestos (heading 6812);
{e) orthopaedic footwear or other orthopaedlc appliances, or parts thereof {heading 9021); or

(F) toy footwear or skating hoots with lce or roller skates attached; shin-guards or stmllar protective sportswear
{Chapter 95).

2. For the purposes of heading 6406, the term ‘parts' does not include pegs, protectors, eyelets, hooks, buckles,
omaments, brald, laces, pompons or other trimmings-(which are to be classlfied In thelr appropriate headings) or

6/15/2009 3:31 PM
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Chapter | bgaieway.com httpe//www.bpateway.com/bdotg/action/tarifiFilter2site=2028&key. O
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, 3

buttons or other goods of heading 9506.
3. For the purposes of this chapter:

(a) the terms 'rubber’ and "plastics’ Include woven fabrics or other textile products with an external layer of rubber or
plastics belng visible to the naked eye; for tha purpose of this provislon, ne account should be taken of any resuiting
change of colour; and

(b) the term ‘leather’ refeis to the goods of headings 4107 and 4112 to 4114,
4. Subject to hote 3 to this chapter:

(a) the material of the upper shall be taken to be the constituent material having the greatest external surface area,
no secount belny taken of accegsorles or relnforcemants such as ankle patches, edging, omamentation, buckles, tabs,
eyalat stays of simllar attachments;

(b) the constituent material of the outer sole shall be taken to be the matesial havinc the greatest surface area in
contact with the ground, no acocount belng taken of accessorles or reinforcemants such as spikes, bars, nalls,
protectors or similar attachments.

Subheading nota v
1. For the purposes of subheadings 6402 12, 6402 19, 6403 12, 6403 19 and 6404 11, the expression 'spom
footwear' applies only to:

(a) footwear which Js deslgned for a sporting activity and has, or has provision for the attachment of, spikes, sprigs,
stops, clips, bars or the like;

(b) skating boots, ski-boots and cross-country ski footwear, snowboard boots, wrestling boots, boxing boots and
cycling shoes.

Additional notes

1. Within tha imeaning of note 4{a), ‘reinforcamants’ Is taken to mean all pleces of material {e.qg., plastics or leather)
attached to tha external surface of the uppear to give additional strength, whether or not also attached to the sole.
After the removal of reinforcements, the visible material-must have the characteristics of an upper and not lining.

Account s to be taken of sectlons covered by accesseries ar reinforcements when deciding on the composition of tha
upper.

2, Within the meaning of note 4(b), one or more Jayers of textile material which do not possess the characteristics
usually required for normal use of an outer sole (e.g. durablilty, strength, etc.) are not to he taken Into consideration
for classificatlon purposes.

Feedback | Copyright | Terms & conditions | Privacy palicy ] Accessibility | Help with PDF files

6/15/2009 3:31 PM
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Arent Fox LLP / Washington, DC / New York, NY / Los Angeles. CA

Arent Fox

Marec L. Fleischaker
Attorney

202.857.6053 DIRECT
June 22,2010 202.715.8483 A%

fleischaker.marc@arentfox.com

Secretary

United States International Trade Cornmission
500 E Street, S.W.

Washngton, D.C. 20436

‘Re: Investigation 1205-8 (Certain Footwear; Recommendations for Modifying the
Harmonized Tariff Schedule of the United States)

Dear Secretary:

Enclosed, on behalf of the Rubber and Plastic Footwear Manufacturers Association (RPFMA), is
our comment regarding Investigation 1205-8 .

Sincerely,

Men /WA
Marc L. Fleischaker

Enclosure
cc:  Janis L. Summers, Esquire

1050 Conneclinu Avenue, NW 1675 Broadway 586 Wesl Fifth Sireet, 481h Floor
Washington, DC 20036-5339 New York, NY 10019-5820 ) Los Angeles, CA 900131085

SMART IN YOUR WORLD " - T 2028576000 F 202.8576395 T212.484.3300 F212.484.3990 T213.629.7400 F213.679.7401
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COMMENTS OF THE RUBBER AND PLASTIC FOOTWEAR
MANUFACTURERS ASSOCIATION IN RESPONSE TO
INVESTIGATION NUMBER 1205-8 (PRELIMINARY)
ENTITLED “CERTAIN FOOTWEAR: RECOMMENDATIONS
FOR MODIFYING THE HARMONIZED TARIFF
SCHEDULE OF THE UNITED STATES”

These comments are submitted on behalf of the Rubber and Plastic Footwear
Manufacturers Association (“RPFMA”). The RPFMA is the trade group that speaks for the
principal domestic producers of protecﬁVe footwear and rubber-sole fabric upper footwé‘ar, as
‘well as sﬁpplier’s of components to the industry. All of these companies are domestic
manufacturers, although competitive circumstances and generally réduced tariff rates have made
it ﬁecessary for many of them to manufacfure some products overseas.

The RPFMA submitted comments to the ITC in response to the initial April 13, 2010
Notice issued by the ITC. We have now reviewed the Preliminary Report issued by the
Comrhission on May 28, and submit these comments in response to that repoft.

The RPFMA appreciates the Commission’s recogrition of the validity of the Treasury
Department’s recommendation that an Additional U.S. Note be inserted in Chapter 64 of the
Harmonized Tariff Schedule of the United States (“HTSUS”) to reflect the fact that certain
importers of footwear are adding textile material to the outer sole of certain footwear that comes
off the outer sole soon after use, and does not add in any material way to the strength or
durability of the footwear. However, we strongly believe that, as presently proposed, the effort
to phrase the Additional Note in positive rather than negative language undermines the objective
the ITC shares with the Treasury Department. It effectively eviscerates the purpose for the Note,

namely, to close the textile outer sole tariff loophole. Accordingly, we strongly urge the
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Commission to review and revise its preliminary recommendation, and to adopt the
recommendation made by the Treasury Department.

The proposed ITC Note states as follows: “For putposes of determining the constituent
material of the outer sole. pursuant fo note 4(b) to this chapter, applied textile materials
possessing the characteristics required for the durability of an outer sole during normal use shall
be taken into. account.” We believe that there are a number of major flaws in this language that
justify a return to the Treasury proposal.

First, the proposed Note adds the word “applied” before “textile materials.” That
qualification does not appear either in the Note proposed by Treasury, or in the Note utilized by
the European Union to accomplish the same desired result. The addition of the word “applied”
can be interpreted to mean that textile material that is embedded in the sole, but still does hot add
,stréngth or durability o the footwear, would be considered sufficient to obtain the lower tariff
rate. ‘The word “appliéd” thus introduces a new element into what constitutés the constituerit
materidl of an outer sole, namely, the manner in which the textile is affixed to the outer sole.
The term could be construed to be applied only to textile materials affixed to the outer sole by
some type of adhesive process. If so construed, textile materialsl fully or partially embedded in
the outer sole would not be subject to the proposed new Note. Yet, how the textile was placed
on the outer sole should be irrelevant. Whether the textile material posse,sses the characteristics
of an outer sole in normal use should be the standard by which any textile on the outer sole,
regardless of how affixed, is measured. The Preliminary Investigation Report does not indicate
why the word “applied” was added, but it severely undermines the potential accomplishment of

the j)urpose sought by the Treasury Department, which the ITC purports to endorse.
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Second, the proposed Note uses the word “durability,” but it does not use the word
“strength’ as recommended by the Treasury Department. Again, therg is no explanation for this
omission in the Preliminary Investigation Report. However, it tisks encouraging new techniques
fo avoid the higher tariff rate withont any apparent benefit. Again, this is not consistent with the
European Union’s resolution of the problem occasioning this proceeding.

Third, while the ITC is with good reason seeking to limit misinterpretation of the
language of the Note and resulting litigation, in fact the proposed Note would have precisely the
opposite effect. The proposed Note does not explain in any respect how the “apf;lied textile
materials ... shall be taken into accbunt’.” Instead, the proposal simply says they shall be taken
into account, which raises the question of how much textile material should be added m order to
be taken into account. This turns the Note proposed by the Treasury Dépa‘rtme.nt on its heéd,-
perhaps even permitting the lower tariff rate if the added textile material does not undermine the
durability of the outer sole as initially constructed, even if there were a negative effect on
“strength.” For example, textile material which simply wears away but leaves an intact
rubﬁer/plastics outer sole could arguably satisfy the proposed reworded ITC Note because the
durability of the outer sole would remain unchanged by virtue of the continuing presence of the
rubber/plastics material. In contrast, in the Treasury’s proposed Note, which mirrors the
European Union laniguage, for a textile material to be considered the constituent material of the
outer sole, the textile material itself must possess the characteristics usually required for normal
use of an outer sole.

In addition to this difficulty in interpreting the language of the proposed Note, the
reworded ITC Note raises the specter of a possible challenge to the WTO or the WCO. As long

as the United States closely follows the European Union lead on fixing the textile outer sole
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loophole, it would be difficult to contend that the U.S. was avoiding its obligatioﬁs to adhere fo
the Harmonized System changes. That is why the proposed Treasury Note is virtually identical
to the EU Note which proiects their domestic footwear industry from footwear imports which
camouflage the constituent material of their outer soles with textile. If the U.S. Note
significantly deviates from the language of the European Union, it could readily become an
easier target to attack.

For thése reasons, we urgently request the ITC to return to the language that has been
recommended by the Treasury Department. If the Commissién is concerned about the
recommended language, we would suggest that it review and possibly adopt the exact language
of the European Union, reflected in Special Note Two used in Great Britain ahd attached to our
previous comments. A third option if the ITC wishes to establish a positive standard without

| changing the focus or intent of the Treasury proposal would be the following language: “For
purposes of determining the constituent material of the outer sole pursuant to Note 4(b) to this
Chapter, textile materials on or in the outer sole are only to be taken into account if the textile
materials possess the characteristics iisually required for normal use of any outer sole, including
durability and strength.” A fourth option would be for the Commission to use the language
drafted to add Note 8 to Chapter 64 of the Harmonized Tariff Schedule as proposed in the
pending Congressional legislation (S. 730), as follows: “For purposes of this Chapter, the
constituent material of an outer sole of rubber or plastics to which textile materials are attached
or into which such materials are otherwise incorporated shall be deemed to be only of rubber or
plastics.’;

| While we support the Treasury Department’s recommendation, any pf tﬁese other three

options would be far preferable to the Preliminary Recommendation of the ITC, and would
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accomplish the goal sought by the domestic industry, the Treasury Department, and
acknowledged by the ITC.
The RPFMA appreciates the opportunity to comment on the Preliminary Investigation

- Report. We are available to respond to any questions that the Commission miay have,

. Submitted By:

Marc L. Fleischaker

Arent Fox LLP

1050 Connecticut Ave., NW
Washington, D.C. 20036-5339
(202)857-6053
Fleischaker.marc@arentfox.com

Mitchell J. Cooper

Trade Counsel

1001 Connecticut Ave., NW
Washington, D.C. 20036

 On Behalf of the Rubber and Plastic Footwear Manufacturers Association

RPP/405761.1
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Washington, DC 20229

U.S. Customs and |
5 Border Protection
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JUN 23 2010

Marilyn R. Abbott

Secretary of the Commission

United States International Trade Commission
Washington, D.C. 20436

RE: Comment on Investigation No. 1205-8 (Preliminary); Certain Footwear
Recommendations for Modifying the Harmonized Tariff Schedule of the United States
pursuant to Section 1205 of the Omnibus Trade and Competitiveness Act of 1988

Dear Ms. Abbott:

This is in response to the above-captioned investigation commenced by the United States
International Trade Commission (ITC) pursuant to Section 1205 of the Omnibus Trade and
Competitiveness Act of 1988 (19 U.S.C. §3005) regarding the administration of Note 4(b) to
Chapter 64, Harmonized Tariff Schedule of the United States (HTSUS). Notice of the
investigation was provided in Federal Register Vol. 75, No. 70, dated April 13, 2010. We
respectfully provide the following technical comments which relate to the manner in which U.S.
Customs and Border Protection (CBP) would administer Additional U.S. Note 5 to Chapter 64,
HTSUS, as proposed by the ITC.

As you know claSSJﬁcanon of footwea:r at the headmg level requires consideration of the
composition of the upper and the outer sole of the footwear. With regard to determining the
composition of the outer sole, Note 4(b) to Chapter 64, HTSUS, states the following: “[t]he
constituent material of the outer sole shall be taken to be the constituent material having the
greatest external surface area, no account being taken of accessories or reinforcements such as
ankle patches, edging, ornamentatjon, buckles, tabs, eyelet states or similar reinforcements”.

In its letier requesting the ITC to commence the instant Section 1205 investigation, the
Treasury Department suggested that the following Additional U.S. Note 5 (herein after referred
to as the “Treasury Note™) be inserted into Chapter 64, HTSUS:

For the purposes of determining the constituent material of the
outer sole pursuant to Note 4(b) to this Chapter, no account shall
. be taken of textile materials which do not possess the



characteristics usually required for normal use of an outer sole,
including durability and strength.”'

The practical effect of the “Treasury Note”, if implemented, would be to require that
non-durable textile materials be disregarded for the purposes of identifying the constituent
material of the outer sole in the same manner that “accessories and reinforcements” identified in
Note 4(b) to Chapter 64, HTSUS are disregarded. Our view 1s that the “Treasury Note™ above is

administrable.

In its report, the ITC concluded that it seemed desirable to modify the “Treasury Note™ in
order to base the classification on the existence of durable textile material on the exterior surface
- of the outer sole rather than the absence of such textile material. Accordingly, the Preliminary
Report sets forth the following proposed Additional U.S. Note to Chapter 64, HTSUS, (herein
after referred to as tlie “PR Note™) which attempted to achieve the same result as the “Treasury

Note™:

“For purposes of determining the constituent material of the outer
sole pursuant to note 4(b) to this chapter, applied textile materials
possessing the characteristics required for the durability of an outer

sole during normal use shall be taken into account.””

We appreciate the effort to provide a simpler formulation of the note. However, for the
reasons which follow, our view is that the “PR Note” drafted by the ITC does not succeed in
providing the same result as that suggested in the request letter. Under the “PR Note”, textile
materials that possess the characteristics usually required for normal use of an outer sole (i.e.
durability and strength) would be taken into account for classification purposes. However, the
“PR Note” is silent with respect to the treatment of footwear featuring outer soles with an
exterior surface of textile materials that do not possess the characteristics usually required for the
-normal use of an outer sole. This uncertainty, while perhaps not intended by the note, would
create problems in the administration of the note.

The second difficulty with the “PR Note” is that it only covers “applied” textile materials.
By contrast, the “Treasury Note” submitted with the request covers materials regardless of their
method of attachment. Since the intention of the “PR Note” is to achieve the same result as that
proposed in the “Treasury Note”, reference to “applied” textile materials should be avoided.

In light of the foregoing, we believe the text of the note as originally suggested would
best reflect the intended scope and would be easier for CBP to administer. :

"In addition to the proposed “Treasury Note”, the Treasury Department set forth multiple subheadings throughout
Chapter 64, which would need to be amended to include a provision for footwear “[ilncluding a layer described by

Additional U.S. Note 5 to this Chapter”.
2 The subheading text corresponding with the “PR Note” provides for the followmg “With an outer soles with
applied textile material that does not possess the characteristics required for the durability of the outer sole in normal

use.”
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Thank you for your consideration. .

Sincerely,

G e S

Myles B. Harmon, Director
Commercial and Trade Facilitation Division

cc: Ms. Shara L. Aranoff, Chairman, U.S. International Trade Commission
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From: HARMON, MYLES B [myles.harmon @dhs.gov]

Sent: Friday, July 02, 2010 2:59 PM
To: Summers, Janis; Traci.Altman@do.treas.gov; Rimmer, Donnette; Beck, David B.;
Bruce_Hirsh@ustr.eop.gov; OROURKE, IEVA K; CONNOR, GREGORY; BROUSSARD,
: JEAN R _
Cc: Timothy.Skud @do.treas.gov
Subiject: RE: 1205-8 footwear and Vacuums
All:

The Treasury-proposed Additional U.S. Note 5 to Chapter 64 is slightly modified as follows:

"For the purposes of determining the constituent material of the outer sole pursuant to Note 4(b) to this Chapfer, no
account shall be taken of textile materials which do not possess the characteristics usually required for normal use of an
outer sole, including durability and sirength.”

New proposed text for the new subheadings to Chapter 64 consequent to the implementation of proposed Additional U.S.
Note 5: ‘ ‘

. Text for the carve-outs

“Including textile material described by Additional U.S. Note 5 to this Chapter, provided that such textile material occupies
the greatest
surface area of the outer sole in contact with the ground”.

Myles B. Harmon . ‘

Director, Commercial and Trade Facilitation Division Office of International Trade U.S. Customs and Border Protection
202 325-0276 (phone)

202 325-0155 (fax)

myles.harmon @ dhs.gov

----- Original Message-----
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Wastingten, BE 20515

July 2, 2010

The Honorable Deanna Tanner Okun
Chairman

United States International Trade Commission
500 E Street, S,W.

Washington, D.C, 20436

Dear Chairman Okun:

We understand that the United States International Trade Commission is prepating to
transmit its final recommendations to the President with respect to investigation number 1205-
8, entitled “Certain Footwear: Recommendations For Modifying the Harmonized Tariff
Schedule of the United States.” As Members of Congress representing states in which
hundreds of Americans are employed by domestic footwear manufacturers, we write to express
support for comments submitted by the Rubber and Plastic Footwear Mcmufacturers
Association (RPFMA) on June 22, 2010,

_ Genfoot, Inc. and New Balance are among the few remaining domestic shoe
manufacturers. Genfoot’s facility in Littleton, New Hampshire employs 150 workers, while
New Balance employs nearly 1,000 individuals at its three manufacturing facilities in Maine
and over 1,200 at its design and manufacturing headquarters in Massachusetts. These are
skilled jobs that bring direct economic benefit to our states and commumtles durmg a period of
high unemployment and stagnant growth.

While other footwear manufacturers have outsourced production jobs, these two
companies have continued to invest in manufacturing here at home. The viability of their
operations, however, has depended on duty rates Congress adopted many years ago on the
recommendation of the U.S, Trade Representative. These duty rates have remained in place in
the Kennedy, Tokyo, and Uruguay Rounds of trade negotiations, and the office of the U.S.
Trade Representative has consistently recognized that they level the playing field and are
essential to the preservation of jobs at these plants. .

But some international manufacturers have devised a way around these tariffs, By
adding a small amount of textile material onto the sole of certain rubber footwear, they have
. successfully had their footwear reclassified as a textile product, and therefore subject to a2 much
lower duty rate. Ifallowed to continue, we believe that the domestic footwear industry, which
provides critical production jobs in our states, could be seriously injured by competing imports.

PRIMTED ON RECYCLED PAPER
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In its comments submitted in response to the Commission’s prehmmary report issued
on May 28", the RPFMA expressed deep concerns about what it views as major flaws in the
Additional Note proposed by the Commission and asked the Commission to revise the
language to reflect recommendations made by the Treasury Department earlier this year.
Specifically, the RPFMA believes the Commission’s proposed language “effectively
eviscerates the purpose for the Note, namely, to close the textile outer sole tariff loophole.”
The RPFMA suggested several options for improving the proposed language, and we strongly
urge the Commission to carefully review these comments and revise its recommendations
before transmitting a final report to the President.

The Commission has an\f"opponunity to ensure that the proposed Additional Note will
be effective in protecting U.S. jobs against unfair trade practices — and we hope you will utilize
this occasion to consult closely with the RPFMA. We look forward to working with you to
save hundreds of jobs and prevent importers from skirting tariff rates that protect domestic

_ footwear.
Sincerely,

;\ % . .

L ol Goxg
Iy 1 V.

!Lf* WA g\ﬁgﬁ _ 0’M T
Olypipia J. Snowe - ™ IolmF Kerry Z Judd Gregg
gd States Senator United States Senator United States Senator

‘ Susan M. Collins Jeanne Shaheen "Scott P, Brown
United States Senator United States Senator United States Senator

mbtand D H (D f

Michael H. Michaud aul W. Hodes Chellie Pmcree
Member of Congress Member of Congress Member of Congress

ce. The Honorable Charlotte R. Lane, Commissioner, ITC
The Honorable Daniel R. Pearson, Commissioner, ITC
The Honorable Shara L. Aranoff, Commissioner, ITC
The Honorable Irving A, Williamson, Commissioner, [TC
The Honorable Dean A, Pinkert, Commissioner, ITC
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UNITED STATES DEPARTMENT OF COMMERCE '

international Trade Administration
" Washington, D.C. 20230

Tuly 13,2010

Marilyn R. Abbott

Secretary of the Commission

United States International Trade Commission
500 B Street, S.W.

Washington, D.C. 20436

RE: Comment on Certain Footwear: Recommendations for Modifying Tariff Schedule of
the United States; Investigation No. 1205-8 (Preliminary)

Dear Ms. Abbott:

This concerns the above-captioned investigation by the United States International Trade
Comrnission (ITC) regarding the administration of Note 4(b) to Chapter 64, Harmonized Tariff
Schedule of the United States (HTSUS).

The current wording of Note 4(b) o Chapter 64 of the HTSUS has created a textile outer sole
tariff loophole that has ddversely impacted U.S. producers of rubber and plastic foolwear. I
understand that the Department of the Treasury has proposcd language for an additional U.S.
Note be inserted to Chapter 64 of ihe HTSUS to close this loophele. ITC’s preliminary
recomuendation is to concur with Treasury’s intenl; however, the ITC has offered modified
language which wolild effectively allow the existing tariff loophole to remain in place. Ialso
understand that U.S. Customs and Border Protecﬂon coneurs with the proposed language

provided hy Treasury.

On behalf of thc Office of L'extiles and Apparcl, which works to maintain the competitiveness of
the U.S! rubber and plastic footwear industry, 1 would like to registerymy support for Treasury’'s
language for an additional U.S. Note to Chaprer 64, in its existing form. T believe this would
dispel any ambiguities in the current H'ISUS for the subject footwear, and eliminate any tariff
loopholes that could subsequently disadvantage U.S. manuiacturers of rubber and plastic
footwear.

Sincerely,

Kim Glas
Deputy Assistant Sceretary for
Textiles and Apparel

ce: David B. Beck

JUL~13~2018 16:46 282 482 2331 26X P.a2
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