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U.S. Department of Justice

Office of Legal Counsel

Office of the Principal Deputy Assistant Atlorney General Washington, D.C. 20530

May 30, 2005

TY GENERAT

, MEMORANDUM FOR JOHN A. RIZZO
SENIOR DEPUTY GENERAY COUNSEL, CENTRAT. INTELLIGENCE AGENCY

Re: Application of United States Obligations Undemdﬂr’de%éﬂf the
Comvention Agains Torture to.Certain T echniques that May Be
Used in the Interrogation of High Value al Qaeda Detainees K

You have asked us to address whether certain “enhanced interrogation techniques”
employed by the Central Intelligence Agency (“CIA") in the interrogation of high value ai Qaeda
detainees are consistent with United States obligations under Article 16 of the United Natioys

i , lhuman or Degrading Treatment or Punishment,
Dac. No. 100-20, 1465 UN. T.5. 85 (entered into force for U.s.

Nov. 20, 1994) (“CAT”). We conclude that use of these techniques, subject to the CIA’s careful
screening criteria and limitations and its Inedical safeguards, is consistent with United States
obligations under Articje 16,

By its terms, Article 16 is limited to

conduct within “territory under [United States]
Jjurisdiction.” We-conclude that territory un

der United States jurisdiction includes, at most, areds

Agency, from Steven.G, Bradbuyy, Principal Deputy Assis,tant Aftorney General, Office of L
Application of 18 U5, $§ 2340-23404 to (e ¢ ]
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United States persons, including both United States citizens and Jawfuy permanent residents,

Because the Beographic limitation o the face of Article 16 renders jt inapplicable to the CIA

interrogation pro Pvent weneed not decide in this memorandum the precise effect, if

‘2ny, of the Senate réscrvation on the geographic reach of United States obligations under Article
- 16. For these reasons, we conclude in Part I that the interrogation techniques where gng as used
by the CIA are not subject to, and therefore do not violate, Article 16,

, contrary to our cénol'us_ion inPart I thoge standards did extend to the CIA
intefrogation program, As detailed below in Part IT1, the relevant constraint here, assuming
- Article 16 did apply, would be the Fifth Amendment’s prohibition of executive conduct that

—

? The reservation Provides ix fuf:

%mwﬁ@m@ﬁﬁm Ot e OOIEgton taer ArticleT6 Tg provent “Cruel,
mmunan Ot degrading treatment or punishment " only insofar as the temmn “cruel, inhoman or
o depading mnpunishqu;tgmeanrmcmebﬁmm?n?ﬁﬂ?‘mnapé Ueatmentor |
punishmeént Prohibited by the Fi[dy-Eigh&g andfor Fourteenth Amendments 1o the Constitution of
the United States.
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omitted); that is, whether it involves the “exercise of power without any reasonable justification
in the service of a legitimate governmental objective,” id. “[CJonduct intended to injure in some
way unjustifiable by any government interest is the sont of official action most likely to rise to
the conscience-shocking level” 4 at 849, Far from being constitutionally arbitrary, the
interrogation techniques at issue here are employed by the CIA only as reasonably deemed
necessary to protect against grave threats to United States interests, & determination that is made
at CIA Headquarters, with input from the osi-scene interrogation team, pursuant to careful
screening procedures that ensure that the techniques will be used as little as possibie on as few

Significantly, you have informed us that the CIA believes that this program is largely responsible
for preventing a subsequent attack within the United. States. Because the CIA interrogation
program is carefully. limited to further a vital government interest and designed to-aveid
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unneeessary or serious harm, we conclude that jt cannot be said to be constitutionally arbitrary,

The Supreme Court’s decisions also suggest that it is appropriate to consider whether, in
light of “traditional executive behavior, of contemporary practice, and the standards of blame
generally applied to them,” use of thé techniques in the CIA interrogation program “is so

‘847 n.8. We have not found evidence of traditional executive behavior or contemporary practice
either condemning or condoriing an interrogation program carefully limited to further a vital
Eovernment interest and-designed to avoid unnecessary or serious harm. We recognize,
however, that use of coercive interrogation techniques in other contexts—in different settings,
for other purposes, or absent the CIA's safeguards—might be thought to “shock the conscience ”
G, e.g.; Rockin v, California; 342 U S. 165, 172 (1952) (finding that pumping the stomach of a
criminal defendant to obtain evidence “shocks the conscience”); U.S. Army Field Manual 34-52:
Inrelligence Interrogation (1992) (“Field Manual 34-32") (detailing guidelines for interrogations
in the context.of trad; tional warfare); Department of State; Country Reports on Human Rights
Practices (describing human-rights abuses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs criticall y
from the CIA interrogation program in ways that would be unreasonable 1o ignore in examining
whether the conduct involved in the CIA program “shock[s] the contemporary conscience.”
Ordinary criminal investigations within the United States: for example, involve fandamental) y
different government. interests and implicate specific constitutional guarantees, such as the
privilege against self-incrimination, that are not at jssue here. Furthermore, the CIA
interrogation techniques have all beeri adapted from military Survival, Evasion, Resistance
Escape (“'SERE_”) training. Although there are obvious difference

s between training exercises
» the fact that the Uriited States uses similar techniques on jts own troops

T A et btz e, — T t_;g‘——.-uw-’..r—g,v;w&ud’_l—u..e.«&ﬂz-’J .

Givgn that the CTA interrogation program is carefully limited to further the Government's
paramount interest ip protecting the Nation while avoiding unnecessary or serious harm, we
conclude that the interrogation program cannot “be said to shock the contemporary conscience”
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when considered in [ight of “traditional executive behavior™ and “contemporary practice.”
Lewis, 523U S. at 847 n 3.

L

Elsewhere, we have described the CIA

Memorandum for John A Rizzo, Senior Deputy General Counsel, Central Intelligence Agency,
from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Application gf 18 IS C. $8 2340-23404 10 Certain Techniques that May Be Used
In the Interrogation ofa High Value ql Qaeda Detainee at 4-15, 28-45 (May 10, 2005)
(“Technigues”); Memorandum for John A_ Rizze, Senior Deputy Genera] Counsel, Central
Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney- General,
Office of Legal Counsel, Re: Application 18 US.C. §§ 2340-23404 10 the Combined Use of
Lertain Technigues in the Interrogation of High Value al Qaeda Detainees at 3-9 (May 10,
2005) (“Combined Use™). Thed escriptions of the techniq

ues, including all limitations and
safeguards applicable to their use, set forth in Technigues and Combined Use are incorporated by

interrogation program in great detail. See

Famaman e S O

) Under the CIA’s guidelines, severa conditions must be satisfied before the CIA
considers employing enh

: fg ennanced techniques in the interrogation of any detainee, The CIA must,

* The CIA has reviewed and confirmed the accuracy of our description of the interrogation program,
including its purposes, methods, limitations, and resulis. .

woe s
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based on available intelligence, conclude that the detainee is an im

- member of an al Qaeda-affiliated group. The CIA must then dctenn@ne, at the Headquarters
level and on a case-by-case basis with (nput from the on-scene interrogation team, that cnhgnced
interrogation methods are needed in a particular interrogation, Finally, the enhanced techniques,

portant and dangerous

: enhanced interrogation techniques
only ifthe CIA’s enemronst Center (“CTC”) determines an idividual to be a “High Value
Detainee,” which the CIA defines as: :

a detainee who, untif time of capture, we have reason fo beljeve: (1) is a senior
member of al~Qai’da or an al-Qai'da associated terrorist group (Jemash
Islamiyyah, Egyptian Islamic Jihed, al-Zarqawi Group, etc.); (2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens ang
organizations, or its allies; or that hag/had direct involvement-in planning and
preparing terrorist actions against the USA or its allies, or assisting the al-Qai’da
leadership in planning and Preparing such terrorist actions; and (3} if rel eased,
constitutes a clear and continuing threat to the USA or its allies.

b0, Acting Assistant Attomc‘y General, Office of Legal Counsel, from

sistant General Counsel, Central Intelligence Agency at 4 (Jan, 4, 2005)
"ax"). The CIA, therefore, must have reason to believe that the detainee s a
senior member (rather than g mere “foot soldier) of al Qaeda or an associated terrorist

organization, who likely has actionable intelligence concerning terrorist threats, and who pases a
significant threat to United States interests.

The “waterboard ” which is the most iritense of the CIA interrogation techniques, is
subject to additional limits. Tt may be used on a High Value Detainee only if the CIA has
“credible intelligence that z terrorist attack is imminen ", “substantial and credib le indicators that
the subject has actionable intelligence that can prevent, disrupt or delay this attack”; and “[o]ther
interrogation methods have failed to elicit the information [or] CIA has ¢lear indications that

BCRSEN rn

other . . ‘methods are unlikely to eficit this information

preventmy the anackfater trom John A, Rx'zzo,ﬂ Actl

Agency, to Daniel Levin Act:

T \ATZT2; PAVE LS N )

Sl custody of 94 detainee
nd has employed enhince techniques (o varyi

e
etainees, We understand that two individuaim
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S



oz setre S
-:e representative of the hieh value detainees on whom enhanced techniques have
_ the CIA took custody of- whom the CIA.

‘been, or might be, used, On ,
believed had actionsble intelligepce conceming the pre-election threat to the United States. See
Letter ﬁ'omﬂc Associate General Counsel, Central Intelligence Agency, to

Daniel Levin, Acting Assistant Attorne General, Office of Legal Counsel at 2'(Aug. 25, 2004)
(“August 25-i,erter"). xtensive connections to various al Qaeda

members of the Taliban, and the al-Zargawi n intefligence indicated
arranged a . . . meeting betweelﬂn

CIA Memo,

Intelligence indicated that prior to his capmre,-“perfqnn[ed] critical
facilitation and finance activities for al-Qa’ide," including “transporting people, funds,and

documents.”. Fax L Offica nf

A is e, OIIOU UL Icha}
Counsel, fro Assistant G sel, Central Intelligence Agency
(March 12, 2004). The CIA also s

! ive part in planning attacks
against United States forces ad extensive contacts with

key members of al Qaeda, including, prior to the <halid Shaykh Muhammad
(“KSM ubaydsh, See id as captured while on a mission
from to" establish contact” with al-Zarqawi. See CIA Directorate of Intetligence,

US Efforts Grinding Down al-Qa'ida 2 (Feb. 21, 2004), - '

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the interrogations of only three detainess to date (KSM, Zubaydah, and ‘Abd Al-
Rahim Al-Nashiri) and has not used it since the March 2003 interrogation of KSM. See Letter
from Scott W. Mulier, General Counsel, Central Intelligence Agency, to Jack L. Goldsmith I,

© Assistant Attorney General, Office of Legal Counsel at 1 (June 14, 2004).

We understand that Abu Zubaydah and KSM are representative of the types of detainees
on whom the waterboard has been, or might be, used.” Prior to his capture, Zubaydah was “one
of Usama Bin Laden's key lieutenants.” CIA, Zayn al-Abidin Muhwnmad Husayn ABU
ZUBAYDAH at 1 (Jan. 7, 2002) (“Zubaydah Biography”). Indeed, Zubaydah was al Qaeda’'s
third or fourth highest ranking member and had been involved “in-every major terrorist operation
carried out by al Qaeda” Memorandum for John Rizzo, Actifig General "Counsel, Centra]
Intelligence Agency, from Jay 5. Bybee, Assistant Attorney General, Office of Legal Counsel,
Re: Interrogation of al Qaeda Operative at 7 (Aug. 1, 2002) (“Interrogation Memorandum’™);
Zubaydah Biography (noting Zubaydah's involvement in the September 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of al' Qaeda in United
States custody. See /G Report at 12,

KSM, “a mastermind” of the September 11, 200
OStUangEroUs A Tesowrce fr-oyerative

1,

attacks, was regarded as “one of al-

Dt v ¥ ¢
ov. 1

Prior to his capture, the CIA
erational leaders . . . based on his

w0r pef S o<
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considered KSM to be one of al Qaeda’s “most important op
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. close relationship with Usama Bin Laden and his reputation among the al-Qa’ida rank and file.”
( Id. Afer the September 11 attacks, KSM assumed “the rols of operations chief for al-Qa’idz
' around the world.” CIA Directorate of Intelligence, Khalid Shaykh Muhammad:- Preeminent
Source on Al-Qa ‘ida 7 (July 13, 2004) (“Preeminent Source™), KSM also planned additional
attacks within the United States both before and after September 11. See id at 7-8;.5ee also The
9/11 Commission Report: Final Report of the Nationa! Commission on Terrorist Attacks Upon
the United States 150 (official gov't ed. 2004) (“9/17 Commission Report™). *. :

2,

Even with regard to detainees who satisfy these threshold requirements, enhanced
techniques are considered oaly if the on-scene interrogation team determines that the detainec is
withholding or manipulating information. In order to make this assessment, interrogators

431 ym

conduct an initial interview “in a relatively-bemion

¥-oeatgn-environ 2 ' evin, Acting
- Assistant Attorney General, Office of Legal Counse, ﬁomWA—ssooiate
'General Counsel, Central Intelligence Agericy, Re: Background Paper on CId 's Combined Use
of Interrogution Techniques gt'3 (Dec. 30, 2004) (“Background Faper”). At this stage, the
detainee is “normally clothed but seated and shackled for security purposes,” and the
interrogators teke “an open, non-threatening approach” Id. In order to be judged participatory,
however, a high value detainee “would have to willingly provide information an actionable
threats and location information on High-Value Targets at large—not lower level information.”
1d. Ifthe detainee faifs to meet this “very high’' standard, the interro
interrogation plan, which generally calls for the use of enhanced tec

. hniques only as necessary
{ and in escalating fashion. See id. at 3-4; Techniques at 5. :

Any interrogation plan that involfves the use of enhanced techniques must be reviewed

and approved by “the Director, DCI Counterterrorist Center, with the concurrence of the Chief,
CTC Legal Group.” George J. Tenet, Dir i (o i

[ onducted Pursuani to thel

at 3 (Jan. 28, 2003) (“Interrogation Guidelines™).” Eac approval lasts for a

period of at most 30 days, see id. at 1.2, although enhanced interrogation techniques are

generally not used for mare than seven ddys, see Backgroumd Paper at 17,
!

* : r example, after medical and psychological examinations found 1o contraindications,
s interrogation-team sought and obtained approval to use the following techniques;

attention grasp, walling, fagj cial slap, wall standing, stress positions,.and sleep

deprivation. See August 25Wetter at 2. The interrogation team “carefully analyzed
Gul’s.responsiveness to different areas of inquiry” during this time and noted that his resistance

L increased as questioning moved to his “knowledge of operational terronist activities.” Jd at3.

. ‘ Al-Nashiri, the only other detainee to be subjected-to the walerboard, planned (he bombing of the U.S S,
T e "'““’Calm‘wméqmwm“asme“cﬁléf O Al Qa3 Speralions T amgd around the ATabian.
9/11 Comumission Report at 153, .

* You have informed us tha
make this delermination personally,

vor st S o
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eigned memory problems (which CIA psychologists ruled out through
mtelligence and miemory tests) in order to avoid answering questions. 7d

At that point, the interrogation team believed ‘maintains a tough, Mujahidin
fighter mentality and has conditioned himself for a physical interrogation.” fd. The team
therefore concluded that “more subtle interrogation measures designed more to weaken
physical ability and mental desire to resist interrogation over the long nun are likely to be more
effective.” Id. For these reasons, the team sought authorization to use dietary manipulation,
nudity, water dousing, and abdominal slap. Jd. at 4-5. In the team’s view, adding these

techniques would be especially helpful ecause he appeared to have a particular
weakness for food and also seemed especially modest. See id at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydah,
but did so only after jt became clear that standard-interropats : :

Interrogatars used enhanced techniques in the interrogation of al-Nashiri with notable results as
early as the first day. See IG Report at 35-36. Twelve days into the interrogation, the CIA

subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id, at 36. : ' ' ‘

3

‘Medical and psychological professionals from the CIA's Office of Medical Services
(*OMS") carefuilly evaluate detainees before any enthanced technique is authorized in order to
ensure that the detainee “is not likely to suffer any severe physical or mental pain or suffering as
a result of interrogation.” 7T echniques at 4; see OMS Guidelines on Medical and Psychological
Support to Detairiee Rendition, Interrogation and Detention at 9 (Dec. 2004) (“OMS
Guidelines™). In addition, OMS officials continuously monitor the detainee’s condition
throughout any interrogation using enhanced techniques, and the interrogation team will stop the
use of particular techniques or the interrogation altogether if the detainee’s medical or
psychological condition indicates that the detainee might suffer significant physical or mental
harm. See Technigues at 5-6. OMS has, in fact, prohibited the use of certain techniques in the

t'_he medical and psychological evaluations or ongoing monitoring suggest that the detainee is
likely to suffer serious harm. Careful records are kept of each interrogation, which ensures

B.

Your office has informed us that the CIA believes that “the intelligenceacquired from

these interrogations has been & key reason why al-Qa'1da hias failed 1 lsunch 3 spectacular attack ~ "~
in the West since 11 September 2001.” Memorandum for Ste inci

Assistant Attorney General, Office of Legal Counsel, from
ﬂ)(}f Counterterrorist. Center, Re: Effectiveness of the CIA Counterintelligence

Interrogation Technigues at 2 (Mar. 2, 2005) (“Effectiveness Memo”). In particular, the CIA

w0e s e
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-believes that it would have been unable to obtain critical information from numerous detainees,
including KSM and Abu Zubaydih, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belief that the general US population was ‘weak,’ lacked
resilience, and would be unable to *dg what was necessary’ to prevent the terrorists from
succeeding in their goals.” /4 a1, Indeed, before the CIA used enhanced techniques in its
interrogation of KSM, KSM resisted giving any answers to questions about future attacks,
simply noting, “Soon, you will know.” Id. We understand that the use of enhanced techniques
in the interrogations of KM, Zubaydah, and others, by contrast ‘has vielded critical information.
See IG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of

_enthanced techniques). As Zubaydah himself explained with Tespect to enhanced technigues,

“brothers who are captured and interrogated are permitted by Allah to provide information when
they believe they have ‘reached the limit of their ability to withhold it’ in the face of
psychological and physical hardships.** Effectiveness Memo at 2. And, indeed, we understand

that since theuseof SRnaneed teohiniques, “KSM and Abu Zubaydah have been pivotal sources
because of their ability and willingness to provide their analysis and speculation about the
cepabilities, methodologies, and mindsets of terrorists.” Preeminent Source at 4.

stantial sel

Nevertheless, current CIA threat reporting in

dicates that,

despite sub

tbacks over
ited -+

a2 B8 s

In vnderstanding the effectiveness of the interrogation program, it is important to keep -
two related points in mind. First, the total value of the program cannot be appreciated solely by
foocusing on individual pieces of information. According to the CIA Inspector General:

CIC frequently uses the information from one detainee, as well as other sources,
to vet the information of another detainee, Although lower-level detainees
provide less information than the high value detainees, information from these

detainees has, on many occasions, supplied the information needed to probe the

high value Gefainees further . - [T]he triangulafion of intelligence provides 5 -

oo Luller knowledge of Al-Qa’ida zctivities than would be possible from g single

detainee.” ‘ e

methods. Intelligence acquired

w0e s R o
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from the interrogation program also enhances other intelligence methods and has helped to buiid
the CIA’s overal] understanding of a] Qaeda and its affiliates. Second, it is difficult to quantify
with confidence and precision the effectiveness of the program. As the IG Report notes, it is
difficult to determine conclusively whether interrogations have provided information critical to
interdicting specificimminent attacks. Sec id. at 88. And, because the CIA has used enhanced
techniques sparingly, “there is imited data on which to assess their individua) effectiveness.” /d
at 89. As discussed befow, however, we understand that interrogations have led to specific,
actionable intellipence as well as a general increase in the amount of intelligence regarding al
Qaeda and its affiliates. See i at 85-91,

With these caveats, we turn to specific examplés that you have provided to us, You have
informed us that the interrogation of KSM~—once enhanced techniques were employed—led to
the discovery of a KSM plot, the “Second Wave,” “to use East Asian operatives to ¢rash g

hijacked sirliner into”.a building-inLos Angeles, Effectiveness Memo 81 3. You have informed
us that information obtained from KSM also led 1o the capture of Riduaa bin Isomuddin, better
known as Hambali, and the discovery of the Guraba Cell, 2 17-member Jemaah Islamiyah cell
tasked with executing the “Second Wavye,” Seeid. at 3-4; CI; Directorate of Intelligence, A1-
Qa ‘ida’s Ties to Other Key Terror Groups: Terrorists Links fn a Chain 2 (Aug. 28, 2G03). More
specifically, we.understand that KSM admitted that he had g Maiid It fverj
large sym of money to an al Qaeda associate, See Fax fro
ﬁDCI Counterterrorist Center, Briefing Notes on the Valie o

Pr. 15, 2005) (“Briefing Notes”). Khan subsequently identified the associate (Zubair), who
was then captured. Zubair, in turn, provided informiation that led to the arrest of Hambali. See
id. The information acquired from these captures allowed CIA interrogators to pose more
specific questions to KSM, which led the CIA to Hambali’s brother, al-Hadi. Using information
obtained from multiple Sources, al-Hadi was captured, and he subsequently identified the Guraba
cell. Seeid at 1.2, With the aid of this additional information, interrogations of Hambalj
confirmed much of what was learned from KSM ¢ :

Interrogations of Zubaydah-—again, once enhanced technigues were employed—
furnished detailed information regarding al Qaeda's “arganizational structure, key operatives,
and modus operandi” and identified KSM as the mastermind of the September 11 attacks. See
Briefing Notes at 4. You have informed us that Zubaydah also “provided significant information
on two operatives, [including] Jose Padilla[}] who planned to build and detonate a ‘dirty bomb’
in the Washington DC area.” Effectivertess Memo at 4., Zubaydal and KSM have also supplied
important information about al-Zarqawi and his network See | gaix L. Goldsmith IT],
Assistant Attorney General g ‘al Cou C
General Counsel, CIA,

° We dis.




More generally, the CIA has informed us that, since March 2002, the iatelligence derived
from CIA detainees has resulted in more than 6,000 intelligence reports and, in 2004, accounted
for approximately half of CTC’s reporting on al Qaeda. See Briefing Notes at 1; see also IG
Report st 86 (noting that from September 11, 2001, through April 2003, the CIA “produced over
3,000 intelligence reports from” a few high value detainees). You-have informed us that the

Substantial majority of this intelligence has come from detainees subjected to enhanced

7 As with K8M, we discuss only a portion of the intelligence obtained through interrogations of Zubaydah,

TOP }EéRET/-NO;dRN
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There are three categories of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. See Background Paper at 4, As noted above,
each of the specific enhanced techniques has been adapted from SERE -training, where similar
techniques have been used, in some form, for years on United States military personnel. See
Techriques at 6; IG Report at 13-14,

1. Conditioning technigues
Conditioning techniques are used to put the detainee in & “baseline” stats, and to -

“demonstrate to the {detainee] that he has no control over basic human needs.” Background
Paper at 4. This “creates . . . a mindset in which [the detainee] leamns to perceive and value his -

pﬁrseﬂ’nl'welfaf&eemfeﬁ;&aﬁmmcdﬁmedsmreﬂmhe information he is protecting.™ Jd.

Conditioning techniques are not designed to bring about immediate results, Rather, these
techniques are useful in view of their “cumulative effect . . ., used over time and in combination
with other interrogation techniqués and intelligence exploitation methods.” Id at 5. The specific
conditioning techniques are nudity, dietary manipulation, and sleep deprivation, ,

" Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation, See Techniques at'7, Although this
technique might cause embarrassment, it does not involve any sexual abuse or threats of sexual

abuse. See id. at 7-8. Because ambient air temperatures aré kept above 68°F, the technique is at
most mildly physically uncomfortable and poses no threat to the detainee’s health. /d at 7.

Dietary manipulation involves substituting a bland, commercial liquid meal for a
detainee’s normal diet. We understand that its use can increase the effectiveness of other
techniques, such as sleep deprivation. Asa guideline, the CIA uses a formula for caloric intake
that depends on a detainee’s body weight and expected leve] of activity and that ensures that
caloric intake will always be set at or above 1,000 kealiday. See id. at 7 & n.10.% By
comparison, commercial wei ght-loss programs used within the United States not uncommonly
limit inteke to 1600 keal/day regardless of body weight. Detainees are monitored at all times to
ensure that they do not lose more than 10% -of their starting body weight. See id. at 7. The CIA
also sets a minimum fluid intake, but a detainee undergoing dietary manipulation may drink &5
much water gs he pleases. See id.

Sleep deprivation invalves subjecting a detainee to an extended‘period of sleeplessness.
Interrogators employ sleep deprivation in order to weaken a detainee's resistance, Althoughup

to 180 hours may be authorized, the CIA has in fact subjected only three detainees to more than

von secer R oo
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96 hours of sleep deprivation. Generzlly, a detainee undergoing this techinique is shackled in a
standing position with his hands in front of his body, which prevents him fom falling asleep but
also allows him to move around within a two- to three-foot diameter. The detainee’s hands are
generally positioned below his chin, although they may be raised above the head for a period not
1o exceed two hours, See id at 11-13 (explaining the procedures at length). As we have
previously noted, sleep deprivation itself generally has few negative effects (beyond tefuporary
cognitive impairment and transient hallucinations), though some detainecs might experience
fransient “unpleasant physical sensations from prolonged fatigue, including such symptoms as

- impairment to coordinated body movement, difficulty with speech, nausea, and blurred vision "

1d. at 37; see also id. 37-38, Subjects deprived of sleep in scientific studies for fonger than the
180-hour limit imposed by the CIA generally retum to normal neurological functioning with as
little as one night of normal sleep. See id at 40. In light of the ongoinig and careful medical
monitoring undertaken by OMS and the authority and obligation of all members of the

iutmogation-;eam,‘and of OMS personnel and other facility staff, to stop the procedure if
necessary, this technique is not be expected to result in any detainee experiencing extreme
physical distress. See id. at 38-39°

‘With respest to the shackling, the procedures in place (which include constant monitoring
‘by detention personnel, via closed-circuit television, and intervention if necessary) minimize the
risk that a detainee will hang by his wrists or otherwise suffer injury from the shackling. See id
at 11. Indeed, these procedures appear to have been éffective, as no detsinee has suffered any
lasting harm from the shackling. Sec jd.

Because releasing a detainee from the shackles.wouid present a security problem and
would interfere with the effectiveness of the technique. 2 detai oing slecp deprivation
frequently wears an adult diaper. See Letter fro Associate General
‘Counsel, Centra} Intelligence Agency, to Dan Levi; ino A ssistant Attorney General, Office
of Legal Counsel at 4 (Oct, 12, 2004) (“October ; Z'*,erter"). Diapers are checked and
changed as needed so that ng detainee would be allowed to remain in a soiled diaper, and the

detainee’s skin condition is monmnitored. See Techniques at 12. You have informed us that diapers
are used solely for sanitary and health reasons and not in order to humiliate the detainee.

2. Corrective technigues

s e ey e,

" In addilion, as we observed in Techniques, certain studies indicate that sleep deprivation might lower
pain threstiojds in some-detainees, See Technigues at 36 n.44. The ongoing medjcal monitoring is therefore
espectally Tmportam when Inteerogators employ (his technique In conjunclion with other techniques. See Combined
Useat 13-14 & n.9, 16. In this regard, we note once again that the CIA has “informed Us that the interrogation
techniques at issue would not be used during a course of extended sleep deprivation with such frequency and
inteasity as to induce in the detainee a persistent condition of extreme physical distress such as may constitute
‘severe physical sulfering.”™ Jd. at 16.
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This category comprises the following techniques: insult (facial) slap, abdominal slap, facial
“hold, and attention grasp. See Background Paper at 5; see also Techniques at 8-9 (describing
these techniques).’? In the facial hold technique, for example, the interrogator uses his hands to

3. Coercive technigues

Coercive techiniques “place the detainee. in more physical and psychological stress” than
the other techniques and are generally “considered to be more effective tonls in persuading 2

sz ceenmStarte i c—undg.rmﬂhaatﬂsmgmﬂeanﬂ
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Tesistant {detainee] to participate with CIA intérrogators.” Background Paper at 7. These
techniques are typically not used simultaneously. The Background Paper lists walling, water
dousing, stress positions, wall standing, and cramped confinement in this category. We will also
treat the waterboard as a coercive technique,

Walling is performed by placing the detajnee against what seems to be a normal wall but
is in fact a flexible false wall. See Technigues at 8. The interrogatar pulls the detzinee towards
him and then quickly slams the detainee against the false wall. The false wall is designed; and a
c-collar.or similar device is used, to help avoid whiplash or similar injury. See id The technique
is designed to create a loud-sound and to shock the detaines without causing significant pain,
The CIA regards walling as “one of the most effective interrogation techniques because it wears
down the [detainec] physically, heightens uncertainty in the detainee about what the interrogator
may do to him, and creates a sense of dread when the [detainee] knows he is about to be walled
agein.” Background Paper at 7. A detainee “may be walled one time (one impact with the wal 0
to make a point or twenty to thirty times consecutively when the interro gator requires a more
significant response to a question,” and “will be walled multiple times” during a session
designed to be intense. 1d. At no time, however, is the techni?ue employed in such 2 way that
could cause severe physical pain. See Techniques at 32 n.38 !

) ' Asnated ia our previous opinions, the siap techniques are not used in a way that could cause severe
P2, See, e.g., Techniques at 89,33 & n.39; Combined Useat 11,

‘ i Although walling “x-a'gars d_own the [detaince] physically,” Background Paper-at 7, and undoubtedly may

: itsa-flexib efalsewatidesigneddo——e oo .
Create a Iou,c} sound when the individual hits it and thus to cause shock and surprise. See Combined Use at6nd,

at provides.a C-collar ef
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14



op secre [ ox G

maximum permissible duration of water exposure depends on the water temperature, which may
be no Jower thag 41°F and is usually no fower than 50°F. See id. at 10. Maximum exposure

durations have been “set at two-thirds the ti

-and experience; hypothermia could be expected to develop in healthy individuals who are

,submergeg/m water of the same temperature” in order-o provide agequate safety margins aga.in;t
hypothermia. /d This technique can easily be used in combination with other techniques and “is

intended to weaken the detainee’s resistan
Id at 9,

c¢ and persuade him to cooperate with interrogators.”

Stress positions and wall standing are used to induce muscle fatigue and the attendant
discomfort. See Te echniques at 9 {describing techniques); see also PREAL Manual at 20

(explaining that stress positions are used ¢
insult”). The use of these techniques is “u

1o create a distracting pressure” and “to humiliate or

Cramped confinement involves placing the detainee in an uncomfortably small container.
Such confinement may last up to eight hours in a relatively farge container or up to two hours in
a smaller container. See Background Paper at 8; T: echnigques at 9, The technique “accelerate[s)

the physical and psychological stresses of
however, cramped confinement “ha[s] not
safehaven offering respite from interrogati

captivity,” PREAL Mmrual at 92 In OMS’s view,
proved particularly effective” because it provides “a
en” OMS Guidelines at 16.

The waterboard is generally considered 1o be “the most traumatic of the enhanced
interrogation techniques,” id. at 17, a conclusion with which we have readily agreed, see
Technigues at 41, Inthis technique, the detainee is placed face-up on a gurney with his head
inclined downward. A cloth is placed over his face on which cold water is then poured for
periods of at most 40 seconds. This creates a barrier through which it is either difficult or
impossible to breathe. The technique thereby “induce]s] a sensation of drowning.” Id. at 13.
The waterboard may be authorized for, at mmost, ene 30-day period, during which the technique

can actually be applied on no more than five.
additional limitations); see also Letter from

Central Intelligence Agency, to Dan Levi
Counsel at 1 (Aug, 19, 2004) (“August 1

scribing, in detail, these and
Associate General Counsel,
sistant Attorney General, Office of Legal
ter”). Further, there can be no more than

two sessions in‘any 24-hour period. Each session—the time during which the detainee is

than two hours. There may be at most six

applications of water lasting 10 seconds or longer during any session, and water may be applied

rOTaoTat Ot 1o TiroTe Tham T2 TiiaTes CUTTI ANy 23~ 0T period. - See | echmtgiar st e

Wﬁmiﬁé‘aﬁ‘mase livait

alions HAVE bean eStablShed s extensive mput from o

OMS, based on experience to date with this technique and OMS's professional judgment that the
ifcalth risks associated with use of the waterboard on a healthy individual subject to these
limitations would be ‘medically acceptable. ™ J4 at 14 (citing OMS Guidelines at 18-19). In

addition, ailthough the waterboard induces

fear and panic, it is not painful. Seeid, at 13,

won e R
' 15

-



We concl _ A
obligations under Article 16 of the CAT because Article 16 bas limited geographic scope. Byits
terms, Article 16 places no obligations on 2 State Party outside “territory under jts jurisdiction.”
The ordirary meaning of the phrase, the use of the phrase elsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrese “territory under it furisdiction” is
best understood as including, at most, areas where a State exercises territory-based jurisd iction;

CIA do not take place in any “territory under [United States] jurisdiction” within the meaning of
Article 16. We therefore conclude that the CIA interrogation program does not violate the
obligations set forth in Article 16. -

Apart fforn the termg of Article 16 as stated in the CAT, the United States undertook its
obligations.under the CAT subject to a Senate reservation that provides: “[T}he United States
considers itself bound by the obligation under Article 16 . .. only insofar as the term ‘eruel
inhuman or degrading treatment or punishment' means the cruel, unusual and inhumane
treatment or punishment prohibited by the Fifth, Bighth, and/or Fourteenth Amendments to the
Constitution of the United States.” There is a strong argument that in requiring this reservation, -
the Senate intended to limit United States obligations under Article 16 to the existing obli gations
already impased by these Amendments, Thése Amendments have been construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured us that
the interrogation techniques are not used within the United States or against United States

- “[We begin with the text of the treaty and the context in which the written words are
used.” Eastern Airlines, Inc. v, Floyd, 499 1.5, 330, 534 (1991) (quotation marks omitied). See
also Vienna Convention on the Law of Treaties, May 23, 1969, art. 3] (1), 1155 UNTS 331,

340 (1980)(“A treaty shalt be interpreted.in good faith in accordance with the ordinary meaning

Jurisdiction other acts of cruel, inhuman or degmding treatment or punishment which do not
amount to torture.” CAT Ast. 16(1) (emphasis added).” This territorial limitation is confirmed

** "The Uniled States is rol a party ta the Vienna Convention and is therefore not bound by.it.
Nevertheless. Article JHY's hasis.on textual )Sis_teﬂéﬁiim:maﬁﬂnal-inwcpwiu_a_.pmcﬁ- '

Kumg “lnlerprctaﬁop.in »Intcr'r.tational Law," i 2 Eﬁtycloge'd'ia of Public International Lew 1436, 1420
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by Article 16’5 explication of this basic obligation: “In particular, the obligations contained in
articles 10, 11, 12 and 13 shaj] apply with the substitution for references to torture of rcferm_ces
to.other forms of cruel, inhuma or degrading tredtment or punishment.” Id. Artictes 11 through
13 impose on each State Party certain specific obligations, each of which i expressly limited to
“terzitory under its jurisdiction." See Infra pp. 18-19 (describing requirements). Although
Article 10, which as incorporated in Article 16 requires each State Party to “ensure that
education and information regarding the prohibition” against cruel, inhiuman, or degrading
treatment or punishment is given to specified Eovemment personnel, does not expressty limit its
obligation te “territory under [each State’s) jurisdiction,” Article 10°s reference to the
“prohibition” against such treatment or punishment can only be understood to réfer (o the
- teritorially limited obligation set forth in Ariicle 16. '

The obligations imposed by the CAT are thus imi i pect-to-eruel:

inhumanor degrading treatment or punishment than with Tespect to torture, To be sure, Article
2, like Article 16, imposes an obligation on each State Party to preveat torture “in any territory
under its jurisdiction.” Article 4(1), however, Separately requires esch State Party to “ensure that
all acts of torture are offenses under its criminal law.” (Emphasis added.) The CAT imposes no
analogous requirement with e5pect to oruel, inhuman, or degrading treatment o punishment, ¢

Because the CAT does not define the phrase “territory under its jurisdiction,” we tumn to
onary definitions of the relevan: terms. See Olympic Airvays v. Rusain, 540 U.S. 644,
654-55 (2004) (drawing on dictionary definitions in interpreting a treaty); Sale v. Haitian
Centers Council, Inc., 509 U.S. 155, 180-8] (1993) (same), Common dictionary definitions of
“jurisdiction” include “[t]he right and power to interpret and apply the law|; aJuthority or
controlf; and t]he territorial range of authority or control.” American Herjtage Dictionary 711
(1973); American Heritage Dictionary 978 (3d ed. 1992) (same definitions): see also Black's
Lenw Dictionary 766 (5th ed, 1979) (*“{a)reas of authority”). Common dictionary definitions of
“territory” include “la]n area of land[; or tihe land and waters under the Jurisdiction of a state,
nation, or sovereign ” American Heritage Dictionary at 1329 (1973); American Heritage
Dictionary at 1854 (3ded. 1992) (same); see afso Black s Law Dictionary at 1321 (“A part of a

ed. 2004) (“[a] geographical area _inc_(uded within & particular government’s jurisdiction; the
portion of the earth's surface that is in a state’s exclusive possession and control™). Taking these

atticle {, when such aCts are commitled by ocat the hisﬁgation of or with the consent or
acquiescence of a public official or othar Ppersoti acling in an official capacity, In particular, the
obligations contained in articles 10, 11, |2 angd 13 shail apply with the substitution for references
to torture of references to other forms of cruel, inhoman or degrading treatment or punishunent,

" In addition, although‘_ Article 2(2) emphasizes that “In}o excepitional circumstances whatsoever, whether
a state of war or g threat of war, internal political instability or any other public emergen tmay be-fayoked as 4

T SUNCIUPH , uic CAT S o QO8OUs provision With fespect o cruel, inhuman_ or degrading treatment
or ;?urtishmellL Because we conglude that the CIA interrogation Program does not implicate United States
obligations tmder Article 16 and that the program would conform fo United States obligations under Artjcle 16 even
if that provision did apply, we need not consider whether the absence of a provision analogous to Article 2(2)
implics that Siate Parties couid derogate from their obligations under Arficle 16 in extrzordinary circumstances

17
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definitions together, we conclude that the most plausible meaning of the term “Yerritory under its
jurisdiction” is the land over which a State exercises authority and coatrol as the government,
Cf. Rasul v. Bush, 124-S. Ct. 26 86, 2696 (2004) (concluding that “the territorial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdiction
- and control™) (intemal quotation marks omitted); Cunard S.S. Co. v. Mellon, 262 U S, 100,123
(1923) (“It now is settled in the United States and recognized elsewhere that the territory subject
1o its jurisdiction includes the land areas under its dominion and control[.]"). .

This understanding of the phrase “territory under its jurisdiction” is confirmed by the way ‘
the phrase is used in various provisions throughout the CAT. Sez 4ir France v, Saks, 470U S.
392, 398 (1985) (treaty drafters “logically would . . . use[] the same word in each article” when
they intend to convey the same meaning throughout); J. Herthan Burgers & Hans Danelius, The
United Nations Convention Aguainst Torture: A Handbook on the Convention 4 gairst Torture

andt Otier Cruel, Inkumian or Degrading Treatment or Punishrment 53 (1988) (“CAT
Handbook) (noting that “it was agreed that the phrase ‘territory under its jurisdiction’ had the
same meaning” in different articles of the CAT).

For example, Article 5 provides:

Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to inmarticle 4 [requiring each State Party to
criminalize ali acts of torture] in the following cases:

(a) When the offences are committed inany ferritory under its jurisdiction or on |
board a ship or ajrcraft registered in that State,

{b) When the alleged offender is 2 national of that State;

(¢) When the victim is a national of that State if that State considers it
appropriate. ‘

CAT art. 5(1) (emphasis added). ‘The CAT thereby distinguishes jurisdiction based on temitory
Tom jurisdiction based on the nationality of either the victim or the perpetrator. Paragraph (a)
also distinguishes jurisdiction based on tecritory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdigtion” to subsume these other types of
Jurisdiction would eliminate these distinctions and render most of Article 5 surplusage. Bach of
Article 55 provisions, however, “like all the other words of the treaty, is to be given a meaning,

 ifreasonably possible, and rules of construction may not be resorted to to render it meaningless

orinoperative.” Facror v. Laubenheimer, 290 U.S. 276 303-04 (1933)

Articles 11 through 13, moreover, use the phrase “teritary under its iugisdiction” in ways

that presuppose that the relevant State exercises the traditional authorities of the government in
such areas. Article 11 requires each State to “keep under systematic review . . . arrangements for
- the custody and treatment of persons subjected to any form of arrest, detention or imprisonment
in any tecritory under its jurisdiction” Asticle 12 mandates that “{eJach State Party shall ensure
that its competent authorities proceed to a prompt and impartial investigation, wherever there is

18 '
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reasonable ground to believe that an ac

t of torture has been committed in any teritory under its

jurisdiction” Similarly, Article 13 requires “{ejach State Party {to] ensure that any individual
who alleges he has been subjected to torture in any ternitory under its jurisdiction has the right to

. complain to, and to have his case promptly and impartially examined by, its competent

autharities.” These provisions assume that the relevant State éxercises traditional governmental

“territory under its jurisdiction ”

. authority—including the authority to arrest, detain, imprison, and investigate crime—within any

Three other provisions underscore this point. Article 2(1) requires each State Party to

.

“take effective legislative, administrative, judicial or other measures to prevent such acts of
torture in any territory under its jurisdiction.” “Tertitory under its jurisd iction,” therefore, is

most reasonably read to refer to areas o
authority—the areas over which States

ver which States exercise broad governmental
could take legislative, administrative, or judicial action

Astiele 5(2), moreover, enjoins “[eJach

State Party ., . to establish its jurisdiction over such

offences in cases where the alleged offender is present in any territory under its jurisdiction and

it does not extradite him.” Article (1)

similarly requires State Parties to extradite suspects or

refer them to “competent authorities for the purpose of prosecution.” These provisions evidently
contemplate that each State Party has authority to extradite and prosecute those suspected of
torture in any “territory under its Jurisdiction.” That is, each State Party s expected to operate as
the government in “territory under its jurisdiction ' - :

This understanding is supported
Lines Co., 516

by the negotiating record. See.Zicherman v, Korean Air

U.S. 217, 226 ( 1996) (“Because & treaty ratified by the United States is not only

the law of this tand, see U.S. Const,, Art. IT, § 2, but also an agreement among sovereign pawers,
we have traditionally considered as aids to its interpretation the negotiating and drafting history

.. -."); Vienna Convention on the Law

of Treaties, art. 32 (permitting recourse to “the
ircumstances of its conclusion” inter alia “to confirm”
original Swedish proposal, which was the basis for the

first draft of the CAT, contained & predecessor to Article 16 that would have required that
“fe]ach State Party undertake[] to ensure that [2 proscribed act] does not take place within its

Jurisdictions.” Draft International Convention Against Torture and Other Cruel, Inhuman or

» 8 203 (emphasis added); CA7 Handbook at ;17, i?mncc

objected that the phrase “within its jurisdiction” was too broad. For example, it was concemed
that the phrase might extend to signatories’ citizens located in territory belonging to other
nations. See Report of the Pre-Sessional Work ng Group, E/CN.4/L.1470 (1979), reprinted in

¥ Article 6 my Suggest an interpretation of the phrase “territory under its Jjurisdiction” that js potenlially

broader than he mdi%q&uﬁdcﬁ@d%&m&am SRS e
alleged to have commilied [certain offenses] is Present” to take the suspected offender into custody. (Emphascs

construed to rendes certain phrases “meaningless or inoperative™). Adicle 6 may thus support the position,

discxlssed below, that “territory under its jurisdi

clion” may exiend beyond sovereign termilory to encompass areas

whf:rc a State excrcises de facto anthority as the Bovernment, such as accupied teritory. See infra p-20. Artigle 20,
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Report of the United Nations Commission on Human Rights, B/CN.4/1347 35, 40 (1979); CAT
Handbook at 48. Although France suggested replacing “within its jurisdiction” with “ig its
territory,” the phrase “any territory under its jurisdiction” was chosen instead. See CAT
Handboo at 48,

There is some evidence that the United States understood these phrases to mean
‘essentially the same thing, See, e.g., Exec. Report 101-30, 101st Cong., 2d Sess., 23 -24
{Aug. 30, 1990) (Senate Foreign Relations Committee Report) (suggesting that the phrase “in
- any territory under its jurisdiction” would impose obligations on a State Party with respect to
conduct committed “ig its territory” but not with respect to conduct “accurring abroad”):
- Convention Against Torture: H, earing Before the Committee on Forelgn Relations, United States
Senate, S. Hrg. 101-718 at 7 (Jan. 30, 1990) (prepared statement of Hon. Abraham D. Sofaer,
Legal Adviser, Department of State) (stating that under Asticle 2, State Parties would be

#

obligated “to take administrative, judicial or other measures to prevent torture within thejr
lerritory’") (emphasis added). Other evidence, however, suggests that the phrase “territory under
its jurisdiction” has a somewhat broader meaning than “in its territory.” According to the record
of the negotiation relating to Articles 12 and 13 of the CAT, “[i]u response to the question on the
scope of the phrase “territory under its jurisdiction’ as contained in these articles, it was said that
it was intended to cover, Inter alia, territories still under colenial rule and occupied territory.”
UN. Doc. E/CN.4/1367, Mar. 5, 1980, at 13. And one commentator has stated that the
negotiating record suggests that the phrase “territory under its jurisdiction” “is not limited to a
State’s land territory, its territorial sea and the airspace over its land and sea territory, but it also
~ applies to territories under military occupation, to colonial territories and to any other territories
over which a State has fictual contro] Id.at 131. Others have suggested that the phrase would

glso reach conduct occurring on ships and aircraft registered in a State. .See CAT Handbook at

“refers to all places that the State Party controls as a governmenta authority, including ships and
aircraft registered in that State™) 16

Thus, although portions of the negotiating record of the CAT may support reading the
phrase “any territory under its jurisdiction” to include not only sovereign territory but also areas
subject to de facto govemnment authority (and perhaps registered ships and aircreft), the
negotiating record as a whole tends to confirm that the phrase does not extend to places where a
State Party does not exercise authority as the government.

The CIA has assured us that the interrogations at issue here do not take place within the

Sovereign territary or special maritime and terfitorial jurisdiction (“SMTT™) of the United States.

See I8 US.C § 5 {defining “United States™); id § 7 (defining SM’TD. As relevant here, we

** “This suggestion 1s in tension with the text of Article 5{1)(a), which sesms to distinguish “territory ynder -
{a State’s] jurisdiction” from “ship{s] or aircraft registered in that State.” See Chan v, Korean Air Lines, Ltd, 490

U.S. 122, 134 n5 (19895 (noting that where Lreaty text is not perfectly clear, the “natural meaning” of the lext “could

properly be conltradicted only by clear drafing history"). Because the CIA has assured us that its interrogations do

not take place on shdps or aircrafy registered in the United States, we need not resolve this issue here.

w0n sk R 6o
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* believe that the phrase “any territory under its jurisdiction” certainly reaches no further than the
sovereign territory and the SMTY of the United States. !’ Indeed, in many respects, it probably
does not reach this far. Although many provisions of the SMTJ invoke térritorial bases of
jurisdiction, other provisions assert jurisdiction on other grounds, including, for example,
sections 7(5) through 7(9), which assert jurisdiction over certsin offenses committed by or
against United States citizens, Accordingly, we conclude that the interrogation program does not
take place within “territory under [United States] jurisdiction” and therefore does not violate
Article 16—even absent the Senate's reservation limiting United States obligations under Article
16, which we discuss n the next section

B.

As & condition 1o its advice and-consent tothe ratification of the CAT, the Senate

required a reservation that provides that the United States i

bound by the obligation under Atticle 16 to prevent “cruel, inhuman or degrading
lreatment or punishm ent,” only insofar as the term “cruel, inbuman or degrading
treatment or punishment” means the cruel, unusual and inhumane treatment or
punishment prohibited by the Fifth, Bighth, and/or Fourteenth Amendments to the
Constitution of the United States,

Cong. Rec. 36,198 (1990). This reservation, which the United States deposited with its
instrument of ratification, is legally binding and défines the scope of United States obligations
under Article 16 of the CAT. See Relevance of Senate Ratification History to Treary
Interpretation, 11 Op.O.L.C. 28,33 (1 987) (Reservations deposited with the instrument of

ratification “are generally binding . . . both internationally and domestically .. in. subsequent
interpretation of the treaty ™) !¢

Under the terms of the reservation, the United States is obligated to prevent “cruel,
inhuman or degrading treatment” only to the extent that such treatment amounts to “the crue,
unusual and inhumane treatment or punishment prohibited by the Fifth, Eighth, and/or
Fourteenth Améndments.” Giving force to the terms of this reservation, treatment that is not

' 2 Aswe have explained, there fs an argument that “(erritory under [a State’s] jurisdiction” might also
include occupied territory, Accordingly, at least absent the Senate’s reservation, Article 16's obligations might
extend 0 occupied termitory. Because the United States is not, cwrrently an occupying power within the meaning of

the laws of war anywhere in the world, we need not decide whether eccupied territory is “termitory under [United
States] jurisdiction.” :

" “The Senate's right to quzlify its consent to ratification by restrvations, amendments and interpretations

Was.established throueh o rauwnlinn;o_the.k;;m@_gulgg’-ﬁ iney-Wes ght-Fh eCorlrolo M e ean-Rore] grrermem— e
Relations 253 ( 1922}, and has beep frequently exercised since :h—gf The Supreme Court has in};‘icatcd ts acceptance
of this pmctice. See Haver v. Yaker, 76 .S, (9 Wall.) 32, 35 (1869); United States v. Sehooner Peggy, 5U.S. (1
Cranch) 103, 107 (1801), See also Canmm{iona{i!y of Proposed Conditions (o Sertate Consent ta the Interim
Convention on the Conservation of North Facific Fur Seals, 10 Op. OLC 12,16 (1986) (“[Tjhe Senate's practice

of conditioning its consent 1o particular treaties is well-established ”).

g e R o
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“probibited by” these amendments would not violate United States obligations as limited by the
reservatiorn. : -

Concetvably, one might read thetext of the reservation as limiting only the substantive
(as opposed to the territorial) reach of United States obligations under Article 16. That would
not be an unreasonable reading of the text. Under this view, the reservation replaced mly the
phrase “cruel, inhuman or degrading treatment or punishment” and left untouched the phrase “in
any temitory under its jurisdiction,” which defines the geographic scope of the Article, The text
of the reservation, however, is susceptible to another reasonable reading—one suggesting that
* the Senate intended tg ensure that the United States would, with respect to Article 16, undertake
no obligations not already imposed by the Canstitution itself Under this reading, the reference
to the treatment or punishment prohibited by the constitutional provisions does not distinguish
between the substantive scope of the constitutional prohibitions-and their geogr aphic scape. As

we discuss below, this second reading is strongly supported by the Senate’s ratification history of |
the CAT. |

The Summary and Analysis of the CAT submitted by the President to the Senate in 1988

expressed concern that “Article 16 js arguably broader than existing U.S. {aw.” Summary and
Analysis of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, i §. Treaty Doc. No. 100-20, at 15, “In view of the ambiguity of the terms,” the
Executive Branch suggested “that U.S. obligations under ths article [Article 16] should be
limited to conduct propibited by the US. Constitution.” S, Bxec. Rep. No. 101-30, at 8 (1990)
(emphasis added); se¢ also iqd at 25-26. Accordingly, it proposed what became the Senate’s 3
reservation in order “ftJo make clear that the United States construes the phrase (“cruel, inhuman |
or degrading treatment or punishment”] to be coextensive with its constitutional guarantecs

against cruel, unusual, and inhumane treatment » Id. at 25.26: 8, Treaty Doc. No. 100-20, at 15
(same). As State Department Legal Adviser Abraham D. Sofeer explained, “because the

Constitution.” Convention Against Torture: Hearing Before the Senate Comm. on Foreign
Relations, 101st Cong. 11 (1990) (prepared statement). The Senate Foreign Relations
Committee expressed the same congern about the potential scope of Article 16 and
recommended the same reservation to the Senate. See S. Exec. Rep. No. 101-30, at 8, 25-26.

ratification history also indicate that the United States did not intend to undertake any obligations
under Article 16 that extended beyond thoge alrcady imposed by the Constitution. The
Admini‘;tration expressed the view that "as indicated in the original Présidentiaf transmittal .

EXIStNE Federatand - SEre sy 2ppears sutticient fo implement the Co'nizention,” except that “new
Federal legislation would be required only 1o establish criminal jurisdiction under Article 5.

m—*—'w-ﬁetta‘fdrﬁenm‘mﬁ'ﬁﬁmmmlms, ASSIstant oecretary; Legislative Affairs,

Department of State (April 4, 1990), in §. Bxec. Rep. No. 101-30, at 41 (emphasis added). Tt was
understood that “the majority of the obligations to be undertakeq by the United States pursuant to
the Convention [were] already covered by existing law” and that “additional implementing
legislation {would] be needed only with respect (o article 5 3. Bxec. Rep. No. 101-30, at 10

o e I

22



Togsﬁc/RET/-NpF{)RN

(emphasis added). Congress then enacted 18 U.5.C. §§ 2340-2349A  the only “necessary

legistation to implement” United States obligations under the CAT, noting that the United States
- would “not become & party to the Convention until the, necessary implementing legislation is

enacted.” S. Rep. No.-103-107, at 365 (1993), Readinig Article 16 to extend the substantive

supports the view that United States obligations under Article 16 were intended to reach no
fhrther—-substantive[y, territorially, or in any other respect—than its abligations under the Fifth,
Eighth, and Fourteenth Amendments.

The Supreme Court has repeatedly suggested in various contexts that the Constitution

does not apply to aliens outside the United States. See, c.g. United Sates v-Belmont, 301US:

324,332 (1937) ("IOJur Constitution laws, and policies have no extraterritorial operation, unless
in respect of our own citizens.”); United States v, Curtiss-Wright Export Corp., 299 U S, 304,
318 (1936) (“Neither the Constitution nor the laws passed in pursuance of it have any force in
foreign territory unless in respect of our own citizens . . "); see also United States v, Verdugo-
Urquidez, 494 U . 239, 271(19%0) (noting that cases relied upon by an alien asserting
constitutional rights “establish only that aliens receive constitutiona) protections when they have
come within the territory of the United States and developed substantial connections with this
country”). Federal courts of appeals, in turn, have held that “[t]he Constitution does not extend
its guarantees to nonresident aliens living outside the United States,” Vancouver Women 's
Health Collective Soc Y v. A.H. Robins Co., B20'F.2d 135 9, 1363 (4th Cir. 1987); that “non-
resident aliens . . . plainly cannot appeal to the protection of the Constitution or laws of the
United States,” Pauling v. McElroy, 278'F.2d 252,254 .3 (D.C. Cir, 1960) (per curiam); and
that a “foreign entity without property or presence in this country has no constitutional rights,
under the due process clause or otherwise " 32 County Sovereignty Comm, Y. Dep 't of State, 292

F.3d 797, 799 (D.C. Cir 2002? (quoting Pegple s Mojahedin Org. of fran v. Dep 't of State, 182
Fid17,22(.C Cir. 1999y,

As we explain below, it is the Fifth Amendment that s potentially. relevant in the present
context. With respect to that Amendment, the-Supreme Court has “rojected the ofaim that aliens
are entitled to Fifth Amendment rights outside the sovereign territory of the United States ”
Verdugo- Urquidez, 494 1.8, at 208. In Verdugo- Urquidez, 494 U §. at 269, the Court noted jts
“emphatic” “rejection of extraterritorial application of the Fifth Amendment” ip Johnson v,
Eisentrager, 339 .8, 763 (1950), which rejected “[t]he doctrine thar the term ‘any person’ in the
Fifth Amendment spreads ifs protection over alien enemies anywhece i the world engaged ig
hostilities against us,” i, at 782, Accord Zadvydas v, Davis, 533 1 s, 678, 693 (2001) (citing
I_’erdugc_»-(]rquidez and Eisentrager and noting that “fijt is well established that” Fifth

AMENAMEN Proteclions "are unavaiiable {o aliens outside of our Beographic borders™). Federal
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courts of appeals have similarly held that “non-resident altens who have insufficient contacts
with the United States are not entitled to Fifth Amendment protections.” Jifry v, F.4.A., 370
F.3d 1174, 1182 (D.C. Cir. 2004); see also Harbury v, Deutch, 233 F.3d 596, 604 (D.C.Cir.
2000) (relying on Eisentrager and Verdugo-Urquidez to conclude that an alien. could not state a
due process claim for toiture allegedly inflicted by United States agents abroad), rev'd on other
grounds sub nom. Christopher v. Harbury, 536 U.S. 403 (2002); Cuban Am. Bar Ass ‘n, Inc. v.
Christopher, 43 ¥.3d 1412, 1428-29 (11th Cir. 1995) (relying on Eisentrager and Verdugo-
Urquidez to conclude that aliens held 2t Guantaname Bay lack Fifth Amendment rights).?

The reservation required by the Senate as a condition of its advice and consent to the
ratification of the CAT thus tends to confirm the territorially limited reach of U.S. obligations

under Article 16.. Indeed, there is a strong argument that, by limiting United States obligatians

_under Article 16 to those that certain provisions-of the-Constitution already impose, the Senate’s

reservation limits the territorial reach of Article 16 even more sharply than does the text of
Article 16 standing alone. Under this view, Article 16 would impose no obligations with respect

% The Court’s declsion in Rasul v, Bush, 124 8. Ct 2686 (2004), is not 1o the contrary. Ta be sure, the
Court stated in a footnote that: ,

Petitioners’ allegations—that, although they have engaged neither in combat nor in acts of
terrorism against ihe United States, they have been held in Executive detention for more than two
years in territory subject to the long-term, exclusive Jurisdiction and control of the United States,
without aceess to courisel and withoot being charged with any wrongdoing—unquestionably
describe “custody in violation of the Constitution or laws or treaties of the United States,”

id. at 2699 (“Whether and what further proceedings fay become necessary . .. are matters that we need not address
now. What'is presently at stake is only whether the federal courts have jurisdiction to determine the legality of the
Executive's potentially indefinite detention of individuals who claim 1o be wholly innocent of wrongdoing.”),
Indeed, the Court granted the petition For writ of certiorar “limited to the following Question: Whether United
States courts lack Jurisdiction {0 consider challenges to the legality of the detention of forcign nationals captured

abroad in conneéction ‘with hostilities and incarcerated at the Guantanamg Bay Naval Base, Cuba.” Rasu/y. Bush,
540 U.S, 1003 (20G3). : '

may apply in ceflain msulzr territories of the United States. See atsq, eg., Reidyv, Covert, 354 U S, 1, 74.75(1957)
(Harlan, ., concurring in Judgment) (discussing‘jnsular Cases), Batzac v, Porto Rico, 258 U.S. 298 (1922). Given

35

Ut theCouerin B SIS GTHIO S UQUCSTaTUS A5 {erTiloTy SUbjeel o o long ey, TXCISIve Jurisdichon
and contro! of the United. States,” Rasul, 124 8. Ct. at 2698 o 15; inthe very sentence that cited Justice Kennedy's
Longqurrence, itis conceivable that fantnate 15 raighy zeflect atmost.a “'il‘*ng!)%slo-corlsideau&he&lermﬂn is

similar in significant respects to the teriitories at issue in the rsuiar Cases. See clsoid al 2696 {rioting tha under
the agreement with Cuba “the United States exercises complete jurisdiction and control over the Guantanamo Bay
Navc_,} Base™) (internal quotation marks omitted); id. at 2700 {Kennedy, ], concurring) (asserting that “Guantanamo
Bayis in every practical Tespect a United Stales territory” and explaining thal *[what matters is the unchailenged
and indefinile controf that the United States hag long exercised over Guantanamo Bay™),

o 5 R o
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to aliens outside the United States.™ And because the CIA has informed us that these téchniques
are not authorized for use against United States persons, or within the United States, they would
not, under this view, violate Article 16, Even-if the reservation is read only to confirm the
territorial limits explicit in Article 16, however, or even if it is read not to bear on this question at
all, the program would still not violate Article 16 for the reasons discussed in Part ILA.
Accordingly, we need not decide here the precise effect, if any, of the Senate reservation on the
Beographic scope of U.S. obligations under Article 16%

518
You have also asked ys to cbnsider whether the CIA interrogation program would violate

the substantive standards applicable to the United States under Article 16 if, contrary to the
conclusions reached in Part [I above, those standards did-extend to-the CIA interrogation

program. Pursuant to the Senate’s reservation, the United States is bound by Article 16 to

prevent “the cruel, unusual and inhumane treatment or punishment prohibited by the Fifth,
“Eighth, and/or Fourteenth Amendments tg the Constitution of the United States.” As we explain,
~ the relevant test is whether use of the CIA's enhanced interrogation techniques constitutes
government conduct that.“shocks the conscience.” Based on our understanding of the refevant
case law and the CIA’s descr ptions of the interrogation program, we conclude that use of the
enhanced interrogation techniques, subject to al] applicable conditions, limitations, and
safeguards, does not “shock the conscience.” We emphasize, however, that thig analysis calls for
the application of a somewhat subjective test with only limited guidance from the Court. We

though, as discussed more ﬁx{ly below, we believe the interpretation of Article 167 substantive
standard is unlikely to be subject to judicial tnquiry.

' Additional analysis may be required in the case of afiens entitled 10 lawiul permanent residen status.
Cormpare Kwong Hai Chew v. Colding, 344 U.8. 590 (1953), with Skavghnessy v. United States ex rel AMezei 345

respect to such aliens,

. # Our analysis is nof affected by the recent enactment of the Emergency Supplomental Appr_opxiations Act
for Defense; the Glaba) War on Teror, and Tsunami Reljef, 2005, Pub. L. No. 109-13, 119 Stat. 231 (2003).
Section 103 a)(1) of that aw provides that .

{njone of the funds » Ppropriated or otherwise made available by this Act shall be obligated or
expended to sub,!‘ect Ay person in the custody or under the physical control of the United States 1o
torture or cruel, inhuman, or degrading treatment or punishment that i prohibited by the

— e i bincsns

f_"(’m_?ﬁhﬂinn' lnu@mﬁ&%&m,&tﬂ@&

119 Stat. at 256 Because the Senate reservation < deposited with the Ifnited Statec lument of ratification e ______

vnusval, and inhumane treatmént o punishmeny prohibited by the fifth amendment, eighth amendment, or
fourteenth amendment to the Constitution of the United States,” /4. § 1031()(2),
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Although, pursuant to the Senate’s reservation, United States obligations under-Article 16
extend to “the cruel, unusual and inhumane treatment or punishment prohibited by the Fifth,

- Eighth, and/or Fourteenth Amendments. to the Constitution of the United States,” only the Fifth
Amendment is poteatially relevant here. The Fourteenth Amendment provides, in relevant part;
“No Stafe shall . . deprive afy person of life, liberty, or property, without due process of law,”
(Emphasis added.) This Amendment does not apply to actions taken by the federal Government.
See; e.g., San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522,

542 1n.21 (1987) (explaining that the Fourteenth Amendment “does not apply” to the federal
Govemnment), Bolling v. Sharpe, 341.U.5, 497, 498-99 (1954) (noting th‘at the Fifth Amendment

The Eighth Amendment prohibits the infliction of “cruel and unusual punj "_(Emphasis
sthe Supreme Court has repeatedly held, the Bighth Amendment does not apply until

there has been a forml adjudication of guilt. Eg., Bell v. Wolfish, 441 U.S. 520, 535 n 1¢

Eighth Amendment becaiise “the Eighth Amendment applies only afer an individual js
convicted of a crime”) (stayed pending appeal). The same conclusion concerning the limited

The Eighth Amendment prohibition of cruel and unusual punishment is, of the
three {constitutional provisions cited in the Senate reservation), the most limited
in scope, as this amendment has consistently been inferpreted as protecting only
“those convicted of crimes.” Ingraham v. Wright 430 U S, 651, 664 (1977). The
“Eighth Amendment does, however, afford protection against torture and il
treatment of persons in prison and similar situations of criminal punishment.

Summary and Analysis of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, i S. Treaty Doc. No. 10020, at 9 (emphasis added).
Because the high value detainees on whom the CIA might use enhanced interrogation techniques
have not been convicted of any crime, the substantive requirements of the Eighth Amendment

would not be relevant here, even if we assume-that Article 16 has app}ication to the CIA’s

The Fifth Amendment, however, is not subject to these same limitations. As potentially

relevant here, the substantive due process component 6f the Fifth Amendment protects against
executive action that “shocks the conscience.” Rochin v. Cdlifornia, 342 U.S, 165, 172 (1952):;

see also County of Sacramento v, Lewis, 573 U.S.833, 846 (1998) (“To this end, for half a

’3' To be sure, trcagmcm amounting to punishment (lel alone, crue] and unusual punishment) generaily
cannot be imposed on individuals who have not been convicted of crimes, But this prohibition flows from the Fifth

Armendment: rather than the Eighth Sce Wolfish, 441 U.S. a(535n, 16; United States v. Salerno, 481 U.S. 739, 746-
47 (1987). See also infra note 26, ‘
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' century now we have spoken of the cognizable level of executive abuse of power as that which
shocks the conscience.”). ™

B.

We must therefore determine whether the CIA interrogation program involves conduct
that “shocks the conscience.” . The Court has indicated that whether government conduct can be
said to “shock the conscience” depends primarily on whether the conduct is “arbitrary in the
constitutional sense,” Lewis, 523 U.S. at 846 (internal quotation marks omitted); that is, whether
it amounts to the “exercise of power without any reasonable justification in the service ofla
legitimate governmental objective,” id. “[Clonduct intended to injure in some way unjustifiable
by any government interest is the sort of official action most likely to rise to the conscience- j
shocking level,” id. at 849, although, in some cases, deliberate indifference to the risk of -

Inflioting such unjustifiable injury might also “shock the conscience," id, at 850-51. The Court
has also suggested that it is appropriate to consider whether, in light of “traditional executive |
* behavior, of contemporary practice, and of the standards of blame geaerally applied to them,”

conduct “is so egregious, so outrageous, that it may fairly be said to shock the contemporary
conscience.” /d. at 847 n.8. % ,

Several considerations complicate our analysis. First, there are relatively few cases in
which the Court has analyzed whether conduct “shocks the conscience,” and these cases involve
contexts that differ dramatically from the CIA interrogation program. Further, the Gourt has
emphasized that there is “no calibrated yard stick” with which to determine whether conduct
“shocks the conscience.” 74 at 847. To the contrary: “Rules of due process are nat ... . subject
to mechanical application in unfamiliar territory.” Jd. at 850. A claim that government conduct

“shocks the conscience,” therefore, requires “an exact analysis of circumstances.” Jd. The Court
has explained:

' Because what is at issue under the text of the Senate reservation is the subset of “cruel, inhusnan or
degrading treatment”™ that is “the cruel, unuswal and inhumane teatmeny | prolibited by the Fifth . .
Amendment[],” we do not believe that the procedural aspects of the Fifth Amendmens are felevant, at least in the
context-of interrogation techniques unrelated to the criminal Justice system. Nor, given the lanpuage of Article 16
and the resérvation, do we believe that United States obligations under this Article include other aspects of the Fifth
Ameridment, such as'the Takings Clause or the various privacy rights that the Supreme Court has found to be
protecied by the Duc Process Clause, :

_ ” It appears that conscience-shocking cotduct is a necessary but perhaps not sufficient condition to
establishing that .cxccuﬁve cqnduct viulal}; substantive due process. See Lewis, 523 U.S. at 847 n:8 (“Only if the

the Constitution if it did not violate 2 fundamental vight or if it were narrowly taifored to serve 2 compelling state
intecest. See, e.g., Washington v. Glucksberg, 521 U S. 702, 721 (1997). Because we conclude that the CLA
interrogation program does ol “shock the conscience,” we need not address these issues here,

roe sECre T/ o5 6oy
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- The phrase [due process of law] formulates a concept less rigid and more fluid
than those envisaged.in other specific and particular provisions of the Bill of
Rights. Its application is less a matter of rule. Asserted denial is to be tested by
an appraisal of the totality of facts in a given case. “That which may, in one

- sefting, constitute a denjal of fundamental fairness, shocking to the universal
sense of justice, may, in other circumstances, and in light of other considerations,
fall short of such g denial.

Id, at 850 (quoting Betts v, Brady, 316 U.S. 455, 462 (1942)) (alteration in ,Léwz‘s).- Our task,

therefore, is to apply in a novel context a highly fact-dependent test with little guidance from the
Supreme Court, : . '

1 .

We first consider whether the ClA inténogaﬁoa program involves conduct that is
“constitutionally arbitrary” We conclude that it does not. Indeed, we find no evidence of
“conduct intended to injure in some way unjustifiable by any government interest,” /d. at 849, or

t 3

of deliberate indifference to the possibility of such unjustifiable injury, see id, at 853,

As an initial matter, the Court has made clear that whether conduct can be-considered to
be constitutionally arbitrary depends vitally on whether it furthers g governméni interest, and, if
it does, the nature and importance of that interest The test is not merely whether the conduct is
“intended to injure,” but rather whether it is “intended to injure in some way unjustifiable by any
Lovernment interest.” Id. at 849 (emphasis added). It is the “exercise of power withoui.any
reasonable justification in the service of a legitimate governmental objective” that can be said to
“shock the conscience.” J4 at 846 (emphasis added). In United States v. Salerno, 481 US. 739,
748 (1987), for exaniple, the Court explained that the Due Process Clause “lays down [no]. ..
categorical imperative,” and emphasized that the Court has “repeatedly held that the
Government's regulatory interest in community safety can, in appropriate circumstances,
cutweigh an individual's liberty interest.” See also Hamdi v, Rumsfeld 124 S. Ct. 2633, 2646
(2004) (plurality opinion) {explaining that the indjvidual’s interests must be weighed against the
Bovemment’s). The government’s interest is thus an important part of the context that must be
carefully considered in evaluating an asserted violation of due process.* '

——

’ ' * The pretrial detention context is informative. Analysis of the Bovemment's interest and purpose in
mposing a condition of ednfinemeny isessential fo determining whether there is 2 vi
context. See Salerno, 481 U.S. at 74750, The government has a lepiti

ol

detention " Walfish, 441 U.8. 4t 537, which 'suppons governmen( action that “may rationally be connected" (o the

~detention- AT Sty \-uqcma;quomuonmdcs’onuued)r'ﬁnbﬁﬁzﬂ, nllicting croel and unisyal

punishment on such detainces would violate due process because the
inflicting punishment prior to Lonvictian _Spe Holfish A4 30.8..01-535-5:

- In addition, Lewis Suggests that the Court's Eighth Amendment jurisprudence sheds a¢ least some light on
the due process inquiry, See 523 U§. a 852-53 (analogizing the due process ingui

context and noting that in both cases “liability should turn on ‘whether force
maintain or restore discipline or maliciously and sadistically for (hy

Hhitley v. Albers, 475U 8, 312,320 {1986)). The interrogation Program we consider does ot involve or allow
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Al Qaeda’s demonstrated ability to launch sophisticated attacks causing mass casualties
within the United States and against United States interests worldwide, as well as its.continuing
etiorts to plan and to execute such attacks, sce Supra p. 9, indisputably pose & grave and
continuing threat. “It is ‘abvious and unarguable’ that no governmental interest is more .
compelling than the security of the Nation.” Haig v. Agee, 453 U.S. 280, 307 (198 1) (citations
omitted); see also Salerno, 481 U S. at 748 (noting that “society’s interest s at its peak” “in
times of war or insurrection”). It is this paramount interest that the Government secks to
vindicate through the interrogation program, Indeed, the program, which the CIA believes “has
been a key reason why al-Qa'ida has failed o launch a spectacular attack in-the West since 11
September 2001," Effectiverress Memo at 2, directly furthers that interest, producing substantial
quantities of otherwise unavaj lable actionable intelligence. As detailed above, ordinary
interrogation technigues had little effact on either KSM.or Zubaydah. Use of enhanced
techniques, however, fed to critical, actionable intelligence such as the discovery of the Guraba

Cell, which-was tasked-with executing KSM's planned Second Wave attacks against Los
Angeles. Interrogations of inces and comparatively lower-tier high
value detainces ch also greatly increased the CIA’s
understanding of our enemy and its plans,

As evidenced by our discussion in Part L the CIA goes to great'lengths to ensure that the
techniques are applied only as reasonably necessary to protect this paramount interest in “the
security of the Nation.” Verious aspects of the Program ensure that enhanced techniques will be

detainee is a “senior member of al-Qaj’da or[its afﬂliates],"yand the detainee has “knowledge of
imminent terrorist thr against the USA” or hds been directly involved in the planning of
attacks. January 4 axat 3 suprap. S, The fact that enhanced techniques have been ysed
10 date in the interrogations of only 28 high value detainees out of the 94 detainees in CIA
custody demonstrates this selectivity.

Use of the waterboard js limited still further, requiring “credible intelligence that a
terrorist attack is imminent; . . . substantia| and credible indicators that the subject has actionable
intelligence that caq prevent, disrupt or delay this attack; and fa detefmination that olther
interrogation methods have failed to elicit the information fand that] .. other . . . methods are
unlikely to elicit this information within the perceived lime limit for preventing the attack”
August 2 Rizzo Fetter (attachmen’t)‘ Once again, the CIA’spracf.ice-conﬁrms the program's
selectivity, CIA interrqgators have used the waterboard bn'only three detainees to date—KSM,

Zubaydah, and Al-Nashir i—and have not used i a 4] since March 2003
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Moreover, enhanced fechniques are considered only when the on-scene interrogation
team considers them necessary because 2 detainee is withholding or manipulating important,
- actionable intelligence or. there is insufficient time to ! [ ple, s
. fecounted above, the CTA used enhanced techniques in the interrogations of KSM and Zubaydah
only after ordinary interrogation tactics had failed, Even then, CIA Headquarters mysi make the
decision whether to use enhanced techniques in any interrogation. Officials at CIA Headquarters
can assess the situation based on the interrogation team’s reports and intelligence from g variety
of other sources ang are therefore we]] positioned to assess the importance of the information

Ouace epproved, techniques are used only in escalating fashion so that it is unlikely that a
detainee would be subjected to more duress than js reasonably necessary to elicit the information
sought.” Thus, no technique is used on & detainee unless use of that technique at that time appears
necessary to obtaining theintelligence. And use of enhanced techniquies ceases “if ghe detainee

Notonly is the interrogation-prbgram closely tied to g Bovernment interest of the highest
order, it is also designed, through jts carefis] limitations angd Screening criteria, to ayoid causing
any severe pain.or suffering or inflicting significant or lasting harm. As the OMS Guidehines
explain, “[iJn all instances the general goal of these techniques is a psychological impact, and not
some physical effect, with » specific goal of ‘dislocate[ingj,[me detainee’s]) expectations
regarding the treatment he believes he will receive.™ OpfS Guidelines at 8.9 (second alteration
in original). Furthermore, techniques can be used only if there are no medical or psychological
contraindications. Thus, no technique is ever used if there is reason to'believe it will cause the
detainee significant menta) of physical harm When enhanced techniques are used, OMS closely
monitors the detaince’s condition to ensure that he does not, in fact, experience severe pain or

suffering or sustaip any significant or tasting harm,

with appropriate tailoring. Rather, oyr inquiry is limited to the program under consideration in
which the technigues do not amount t9 torfure consjdered indepehde'ntly ar in conibination. See
Techniques at 28-45; Combined Use at 9-19. Torture jg categorically prohibited both by the
CAT, see art. 2(2) (“No exceptional circumstances whatsoever | may be invoked 2 5

Justification of torture. ™), and by implemcn’ting legislahonj sec 18 US?_SG_ _?4‘_“{_4_0_;7_3_4(_)_5 ~

The Program, moreover, is designed to minimize the risk of injury or any suffering that is

umntendedﬁ?r elv/ciop fle)igtakzorarors 1€ PUTPOSE OF he program. For example, in dietary
manzpulation, the minimum caloric intake |s set at or above levels used in commercig| weight-
loss programs, thereby avoiding the-po&sibil’ity of significant weight loss. In nudity and water
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whiplash. See Techniques at 8. Wit respect to sieep deprivation, constant monitoring protects
against the possibility that detainees might injure themselves by hanging from their wrists, suffer
from acute edema, or even experience non-transient hallucinations. See Techniques at 11-13.
With the waterboard, interrogators use potable saline rather than plain water so that detainees
will not suffer from hyponatremia and to minimize the risk of pneumonia. See id. at 13-14. The
board is also designed to allow interrogators to place the detainee in 2 head-up position so that
water may be clearéd very quickly, and medical personne! and equipment are on hand should any
unlikely problems actually develop. See id. 14. All enhanced techniques are conducted only as
authorized and pursuant to medical guidelines and supervision.?’

As is clear from these descriptions and the discussion above, the CIA uses enhanced
techniques only-as necessary to obtain information that it reasonably views as vital to protecting
the United States and its interests from further terrorist attacks. The techniques are used only in

the interrogation of thase who are reasonably believed to be closely associsted with al Qaeda and
senior enough to have actionable intelligence concemning terrorist threats. Even then, the
techniques are used only to the extent reasonably believed to be necessary-to obtain otherwise
unavailable intelligence. In addition, the techniques are designed to avoid inflicting severe pain
or suffering, and no technique will be used if there is reason to believe it will cause significant
harm. Indeed, the techniques have been designed to minimize the risk of injury or any suffering
that does not further the Government’s interest in obtaining actionable intelligence. The program
is clearly not intended “to injure in some way unjustifiable by any government interest”" Lewis,
523 U.S. 2t 849. Nor can it be said to reflect “deliberate indifference™to a substantial risk of
such unjustifiable injury. Jd at'851.2% -

¥ The CLA's CTC generally consults with the CIA's Office of General Counset (which in tum may consult
with this Office) when presented with nove) circumstances. This consultation further reduces any possibility thal
CIA interrogators could be thought to be “abusing [their] power, or employing it asan instryment of oppression,”
Lewis, 523 U.S. at 840 (citation and quotalion marks omitted; allération in Lewis); see also Chaves, 538 1.5 3t 774
(opinion of Thomas, 1.}, 50 as to render their conduct constitutionally arbitrary. '

® This is not o say that the interrogation program has worked perfectly. According to the /G Report, the
ClA, at least initially, could not always distinguish detainees who had information but were successtully resisting
interrogation from those who did not actually have the information. See /G Report al 83-85. On at least one
occasion, this may have resulted in what might be deemed inTetrospect to have been the unnecessary usg of
enhanced (echniques. On that occasion, although the on-scen dped 7

giboard one maore time on Zubaydah.g&

See id, at 84-85,

This uxall.L;.lic, however~does uci-ahwefﬁ—“eendaﬁ‘{ﬁm&lﬂiﬂiﬂwc‘iﬂuf“ﬂ OISV AY. r_m.:mdiﬁ_ahlp
by any government interest,” or “deliberate indifference” to the possibility of such-unjustifiable injury. Lewis, 523
11521849, As long as the CIA reasonably belieyed that Zubaydah continved-to withhold sufficiently important

information, use of the waterboard was supported by the Govemment's interest m protecting the NafionTrom
subs?qucnt terrorist attacks. The existence of 2 reasonable, good faith belief is not negated because the factual
predicates for that belief are subsequently determined to be false, Moreover, in the Zabaydah example, CIA
Headquarters dispatched officials to observe the last waterboard session. These officials reported that enhanced
techniques.wete no longer needed. See /G Report at 85, Thus, the CIA did not simply rely on what appeared to be

credible intelligence but rather ceased using enhanced techniques despite this intelligencs.
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2.

We next address whether, considered in light of “an understanding of traditional
executive behavior, of contemporary practice, and of the standards of biame generally applied to
them,” use of the enhanced interrogatioxr-techrﬁques constitutes government behavior that “is s0
.egregiaus, so outrageous, that it may fairly be said to shock the coatemporary consciencei" fa{. at
847 n.8. We have not found evidence of traditional executive behavior or contemporary practice

either.condemning or condoning an interrogation program carefully limited to further a vital

United States regularly condemns conduct undertaken by other countries that bears at Jeast some

~ These traditions provide significant evidence that the use of enhanced interrogation
techniques might “shock the contemporary conscience” in at least some contexts. /d Aswe
have explained, however, the due process inquiry depends critically on setting and circumstance,

in these other contexts, moreover, demonstrates that those standards are not COntrolling here,
Further, as.explained below, the enhanced techniques are all adapted from techniques used by the
- United States o its own.troops, albeit under significantly different conditions. At 2 minimum,

impermissible; that is, in some circumstances, use of these techniques is consistent with
“traditional executive behavior” 2nd “contemporary practice.” Id at 847 n.8. As explained
below, we believe such circumstances are present hero, :

Domestic Criminal Investigations, Use of interrogation practices like thase we consider
here in ordinary criminal investigations might well “shock the conscience.” In Rochin v,
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over a period of three days took four men 10 & paint shack . and used brugal
methods to obtain g conf;ssion from each of them, A rubber bose, a pistol, a

1d at 98-99. The Court characterized thig as “the classic use of force to make a map testify
apainst himself,” which would render the confessiong inadmissible. Id at 101. The Court

But where police take matters in their own hands, seize,victims, beat and pound
them until they confess, there cannot pe the slightest doubt that the police have
deprived the victin of a right under the Constitution. It js the right of the accused
tobetried by a legally constituted court, not by a kangaroo court.

Ia’.' at 101,

part) (“The Coastitution does not countenance the official imposition of severe pain or pressure
fOF DUI‘DOSCS Ofin‘tglfpga:tion T. 1548 fne whether fh%‘ﬁMf@%BﬂéM&%{{M— .

ncrimination Clause, the broader guarantecs of theDue Process Clause, or both.™,

issue in these cases. In addition, the gOvernment interest atissue in each of these cases Wwas the
general interest in ordinary law enforcement (and, in Williams, even that wag doubtfil). That

govermnment interest js strikingly different from what is ot stake here: the nationa] security—in
particular, the protection of the Unjted States and jtg Interests against attacks that may result ip
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concerned with the use of evidence obtained by coercion to bring about & criminal conviction.
See, é.g., 342U8. at 173 (“Due process of law, as a historic and Benerative principle, precludes
defining, and thereby confining, these standards of conduct more precisely than to say that
convictions cannot be brought about by methods that offend ‘a sense of justice.””) (citation
omitted); id, (refusing to hold that “in order to convict a man the police cannot exiract by foree
what is in his mind but can extract what is {n his stomach™)-Seealsg Jacksor v, Denno, 378

re Sealed Case, 310 F 3d 717, 745-46 (For. Intel, Surv. Ct. Rev. 2002) (discussing the Court’s
“special needs” cases and distinguishing “FISA’s general Programmatic purpose” of
“protect[ing] the nation against ferrorists and espionage threats ditected by foreign powers” from :
general crime control). Under the “special needs” doctrine, the Supreme Court has approved of ’
Wwarantless and even suspicioriless searches that serve “special needs, beyond the normal need for
law enforcemeny » Vernonia Sehol Disy 477 v, Aeton, 515U.8. 646, 653 ( 1995} (quotation
marks and citatjon omitted), Thus, although the Court has explained that it “cannot sanction
[ automobile] Stops justified only by the” “gencral interest in crime control,” Indianapolis v,
ond, 531 U.S. 32, 44 (2000) {quatation marks ang citatiog omitted), it suggested that it

might approve of a “roadblock set P to thwart an immipens terrorist attack,” i -See also

crorandum for James B. Co e

Men roe=-eales B, Comey Thenry 4 mesf-@csarai—@@ﬂ%a%&nm
?&EEi's'féhf’A’rtémey General, Office of Legal Counsel, Re: Whether OFAC May Withour
Obtaintng q Judicial Harrant Enter the \fnrrl-%imf-aa@eﬁgn&f%nﬁﬁ Fo-Secare T

Although the Cougt concluded that a statute permitting the indefinjte detention of aliens subject
to a final order of removal but who could not be removed to other countries would raise
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substantial constitutional questions, it suggested that its reasoning might not apply to a statute
that “applied] narrowly t

0 2 small segment of particularly dangeroys individuals, say, suspected
terrorists.” 7d. at 691 {quotation marks and citation omitted),

Accordingly, for these reasons, we do not believe fhat the tradition that emerges from the
police interrogation context provides controlling evidence of 2 relevant executive ‘tradition
prohibiting use of these techniques in the quite différent context of interrogations undertaken
solely to prevent foreign terrorist attacks against the United States and its interests, ‘

approach to intelligence interrogations: Itlists a variety of interrogation techniques that
generally involve only verbal and emotional tactics. In the “emotional Jove approach,” for

example, the interrogator might exploit the fove-a detainee feels for fig fellow soldiers, and use -

this to motivate the detainee to cooperate. [4 at 3-15. Inthe “fear-up (barsh) approach,” “the

feelings of fear.” Jz at3-16. The Field Mamal counsels that “[g)reat care must be taken when
[using this technique] so any actions would not violate the prohibition on coercion and threats ,
contained ig the GPW, Article 177 I Indeed, from the outset, the Field Manyal explains that
‘the Geneva Conventions “and U policy expressty prohibit acts of violence or intimidation,
including physical or mental torture, thireats, insults, or Exposure to inhumane tr’eatmgnt asa
means of or aid to interrogation.” Jg 8t 1-8. As prohibited acts of physical and menta) torture,
the Field Manyual lists “{flood deprivation” and “[albnormal sleep deprivation” fespec_tive!y. Id.

(Jan, 29_,‘ 1987). President Bush, mofcbvcr,_ has EXpressly determined that the Geneva
Convention Relative to the Treatment of Prisoners of War ("GPW™) does not apply to the

' ee-Memar ePresident; TeaTment g ar
Qaeda and T, aliban Detajnees at 1 (Feb. 7, 2002}; see also Memorandum for Alberto R.

iiovme

: e Taynes H-Generyt OIS e arment ot
Defense, from Jay S, Bybee, Assistant Attorney General, Office of Legal Counsel, Re:

A pplica{?’on of Treaties and Laws to af Oaeda andl Taliban Detainees at 9-1¢ (Jan. 22, 2002)
(explaining that GPW does not apply to non-state actors such ag 3] Qaeda). '
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We think that a policy premised o

purporting to bind the CIA does net constitute controllin
contemporary practice with respect to untraditional arm
apply, where the enemy flagrantly viglates the faws of

where the United States cannot identify the enemy
intelligence. '

State Department Repém. Bach year, in the State

Human Rights Practices, the United States condem

n the applicability ofthe Geneva Conventions and not
g evidence of executive tradition and
ed conflict where those treaties do not
war by secrefly attackirig civilians, and

Ot prevent its attacks absent accurate

ns coercive

Practices employed by other countries. Certain of the techniqu
[ me of the CIA interrogation techniques. In
their discussion of Indonesia, for example, the reports list gs “{plsychological torture” conduct
that invelves “food and sleep deprivation,” but give no specific information as to what these

condemned appear to bear some resemblance to so

Department’s Country Reports on

interrogation techniques and other
es the United States has '

- feohniques jnvalve. In their discussiop o£Bgypt, the-reports tist as“nethiods o torture”

Egypt “employ[s] torture tg e}_cprgct‘_inf‘p‘rip_zgt_'i on

“stripping and blindfolding victims; suspending victims. from ceiling or doorframe with feet
just touching the floor; beating victims [with various objects]; .
water.” ‘See also, e.g., Algeria (describing the “chiffon” method, which invalves “placing arag
drenched in dirty water in someone’s mouth”); Iran {counting sleep deprivation as either torture
or severe prisoner abuse); Syria (discussing sleep deprivation and “having cold water thrown on”
defzinees as either torture or “ill-treatment™). The State Department’s inclusion of nudity, water

- - #nd dousing victims with cold

dousing, sieep deprivation, and food deprivation among the conduet it condemns is significant
and provides some indication of an executive foreign relations tradition condemning the use of

To the cxtent they may be relevant, howeve

evidence that the CIA interrogation program “shoc,

do not generally focus on or provide precise descriptions of in

ks the conte

I, we do not believe that the reports provide

Tporary conscience.” The feports

dividual interrogation techniques,

Nor do the reports discuss in any detail the contexts in which the technigues are used. From

resemblance to the CIA interrogation program. Much of the condemned conduct gocs far
beyond the CIA techniques and would almost certainly constitute tortyre under United States

law. See, e.g Egypt (discussing “suspending victi

often undertaken for reasong totally unlike the CIA’s. For exa

ms fromac

eiling or doorframe with feet just

ous objects]™); Syria {discussing finger

apparehtly use their techniques in order to b.btain'sonfcssions, 10 purish, and to extort money.

CUVities, and (o deter others from similar activitie

5" There is

= roelESd0.ceasetheirpalitical
0o indication that techniques are

foreign countries re nol reliable evidence of United States execugjve practice and thus may be of enly limited



of the alleged abuses discussed in the FEPOLts appears to involve either the indiscriminate use of -
force, see, e.g., Kenya orthe targeting of critics of the govemment, see, ¢.g., Liberia, Rwanda,

possess \;ital, actionable intelligence that migtit-avert an attack egainst the United States or its

lnterests.  The CIA uses enhanced technigues oply tothe extentTeasonah] believed necessary to
k] J

Obtain the information and takes great care to avojd inflicting severe pain or suffering or any
lasting or unnesessary harm, In shon, the CIA program is designed to subject detainees to no

. more duress than ig Justified by the Government’s interest in protecting the United States from
further terrarist attacks, In these essential Tespects, it differs from the conducy condemned in the
State Department reports.

SERE Training. There is also evidence that use of these techniques is in some
circumstances consistent with executive tradition and practice: Each of the CIA s enhanced
interrogation techniques has been adapted from military SERE training, where the techniques
Have long been used on Our own troops. See Techniques at 6; IG Report at 13-14. Ip some
instances, the CIA uses 2 milder form of the technique than SERE. Water dousing, as done in
SERE training, involves complete immersion in Wwater that may be below 40°F See Technigues
at 10. This-aspect of SERE training is done outside with ambient ajr temperatures as low as

the CiA i

day of up to two hours.- During a session, water may be applied up to six times for ten seconds
or longer (but never more thag 40 seconds), In a 24-hoyr period, a detainee may be subjected (o
Up to twelve minuteg gf vater application. See j4 at 42, Additionally, the wate

Individuals undergoing SERE training are obviously in a very different situation
from detainees undergoing intcn'ogation; SERE trainees know itis part of a



training program, not a real-life interrogation regime, they presumably knovf it
will last only a short time, and they presumably have assurances that they will not
- . be significantly harmed by the training. '

+ Techniques at 6. On the other hand, the interrogation program we coasider here furthers the - , :
paramount interest of the United States in the security of the Nation more immediately and .
directly than SERE training, which seeks to reduce the possibility that United States military
personnel might reveal information that could harm the national security in the event they are
captured. Again, analysis of the due process question must pay careful attention to these
differences. But we can draw at least one conclusion from the existence of SERE training. Use
of the techniques involved in the CIA's interrogation program-(or at least the similar techniques
from which these have beén adapted) cannot be considered to be categorically inconsistent with
“traditional executive behavior” and “contemporary practice” regardiess of context3' It follows

that use of these techniques will not shock the conscience in at least some circumstances. We
believe that such circumstances exist here, where the techniques are used against unlawful
combatants who deliberately and secretly attack civilians in an untraditional armed conflict in
which intelligence is difficult or impossible to collect by other means and is essential to the
protection of the United States and its interests, where the techniques are-used only when
necessary and only in the interrogations of key terrorist lsaders reasonably thought to have
actionable intelligence, and where every effort is made to minimize unnecessary suffering and to
avoid inflicting significant or lasting harm,

Accordingly, we conelude that, in light of “an understanding of traditional executive
behavior, of contemporary practice, and of the standards of blame generally applied to them.” the
use of the enhanced interrogation techniques in the CIA interrogation program as we understand
it, does not constitute government behavior that “is so egregious, so outrageous, that it may fairly
be said to shock the centemporary conscience.” Lewis, 523 U.S. at 847 n.8,

C.

For the reasons stated, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, do not “shock the conscience.” Given the
relative paucity of Supreme Court precedent applying this test at all, let alone in anything
resembling this setting, as well as the context-specific, faci-dépendent, and somewliat subjective
nature of the inquiry, however, we cannot predict with confidence that a court would agree with
our coriclusion. We believe, however, that the-question whether the CIA’s enhanced
interrogation techniques violate the substantive standard of United States obligations under
Article 16 is unlikely to be.subject to judicial inquiry.

As discussed above, Article 16 imposes no legal obligations on the United States that

;mplésate-the—-CIAJntwngation programin.vien.of the (anguage of Article 16 itself and

" In addition, the fact that individuals voluntarily undergo the techniques ia SERE training is probative,
See Breithaupt v. Abram, 352 1.8, 432, 436-37 (1957) (noting that people regularly voluntarily allow their blood to
v be drawn an_d_ concluding that involuntary tlood testing docs not “shock the conscience”).

rop sCee /I -6
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independently, the Senate’s reservation. But even if this were fess clear (indeed, even if it were
false), Article 16 itself has no domestic legal-effect because the Senate attached 2 non-self-
“execution declaration to its resolution of ratification, See Cong. Rec. 36,198 ( 1990) (“the United
States declares that the provisions of Articles 1 through 16 of the Convention are not self-
exémlting”). It is well settled that non-self-executing treaty provisions “can only be enforced
pursuant to legislation to carry them into effect ” Whitney v. Robertson, 124 U.S: 1?0, 194
(1888); see also Foster v, Neilson, 21U.8. (2 Pet} 253,314 (1 829) (“A treaty is in its nature a
contract between two nations, not a fegislative act. It does not generally effect, of itself, the
object to be accomplished, . . . but {s carried into execution by the sovereign power of the
respective parties to the instrument.”). One implication of the fact that Article 16 is non-self-
executing is that, with respect to Article 16, “the courts have nothing to do and can give no
redress.” Head Maney Cases, 1127.8. 580, 598 (1884). As one court recently explained in the
context of the CAT itself, “Treaties that are not self-executing do-not create judicially=

enforceable rights unless they are first given effect by implementing legislation.” Aunguste v,
Ridge, 305 F.3d 123, 132 n.7 (3d Cir. 2005) (citations omitted). Because (with perhaps one
narrow exception) Article 16 has not been legislatively implemented, the interpretation of its
substantive standard is unlikely to be subject to judicial inquiry.®

® ¥ *

Based on CIA assurances, we understand that the CTA interrogation program is not
conducted in the United States or “territory under [United States] jurisdiction,” and that it is not
authorized for use agaifist United States persons, Accordingly, we conclude that the program
does not implicate Article 16 - We also conclude that the CIA interropation program, subject to
its carefir} screening, limits, and medical monitoring, would not violate the substantive standards

? As noted above, Section 1031 of PublicLaw 109-11 provides tha{ “[n}enc of the funds appropriated or
otherwise made available by this Act shal] be ebligated or expended to subject any person in the custody or under
the physical control of the United States tg . . . Cruel, jnhuman, of degrading treatment or punisiument that is
prohibited by the Constitution, laws, or treaties of the Uniled States.” To the extent this appropriations rides
implements Article 16, it creates 3 narrow domestic law abligation not to expend funds appropriated under Public
Law 109-13 for conduct that violates Article 16. This appropriations rider, however, is wnlikely (o result in judicial
interpretation of Article 16's substantive standards since it does not create a private right of action, See, e.g.,
Alexanderv, Sandoval, 532 U.S. 27 3, 286 (2001) (“Like substantive federal law itself, private rights of astion to
eiiforce federal law must be created by Congress."); Resident Council of Alien Farkway Vill. v. Dep't of Aous. &
Urban Dev., 980 F.24 1043, 1052 (561 Cir. 1993} (*courts have been relyctant to infer congressional intent to create
Private rights under appropridtiors measures™) (citing California v. Sierro Club, 451 U.S. 287 (1981)}.

Itis possible thata court could address the seope of Article 16 if 2 prosecution were brought under the
A.nﬁdcﬁoicnc}' Adt, 31 U.S:C § 1341 (2000), for a violati_on of section 1031's speading restriction. Section

L341(a)1)(A) of title 31 provides that officers oc employees of the | Inifed States may 00t “make or authorize an

" eXpenditiire or-obligation EXCecding an amovnt avallabls in'an appropriation of fund for the expcﬁdit’un:_ or
obligation ™ “[KInowing{] and willfulf] violatifons]” of section 1341(a) are subject to crimigal penalties. fd.

e lal

g LU

? Although the interpretation of Article 16 is urlikely to be subject to judicial inquiry, it is conceivable
that a court might attempt 1o address substantive questions under the Fifth Amendment if, for example, the United
Stales sought a crimina conviction of a high value detainee in an Article [Tl court in the United States using
¢vidence that had been obtained from the detainee through the use of enhanced ‘interrogation techniques,
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Please let us know if we may be of further assistance.

Steven G. Bradbury
ipal Deputy Assistant Attortiey Genera]




