
DIGEST: 
Where a le t ter  contract and the subse- 
quent s u p r c A i n g  zg?-cizirmt are entered 
into dur ing  the sxm fiscal year, the 
cost of b t h  contriicts is obligated 
against the saw fiscal year qpropria- 
tion. Nodever, W ~ E T ~  t h e  let ter contract 
is entered into during cne year and the 
superseding aq-reer-wt is not d i f  i n i t i z e d  
u n t i l  the next fiscal yfar ,  then it is 
approp-iate to  051 iqate on ly  the r m x i m n  
liabiliky which m y  IE i n c u r r d  under 
the  let ter mntracr against appropria- 
tions cz ren t  whm it  is entered i n t o .  
The sup?i-sec!ing cwtract is obligated 
against ap1xoprizticns csrrent when it is 
dzf initized arid er:;ered inko. 

The 
aplyiny 
decision 
133-197 2 i 4 

Director's inquiry is prmpted by 3 i f  ficulty incurraij i n  
principles stated i n  tvo recent decisions OC this O f f i c e .  
i:i th;, m t t e r  of X B ' s  C b 1 i S t i r . q  Tta Year Coctract ?.urhcrity, 

Oclr 
_I--_-._̂  - . ~  

, I *  .$ j: my t)!! , F e k ~ u a r y  16, 1982, sk3tea that .lcttsr mn'x?icts: 
rccorded as obligati.ons only to tile exteat or the mamt necessary to  
cover espnscs to :-e incurred by the contractor prior to  the execution c;E 
the defI.t:I.tive contract, 33 Cc:p. Gen. 418, 421 (1455);  f3-127518, :4ay ,1C, 
i956. 
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Bas-3 u p n  t k s ~  tm dccisicns t h e  Dirt-ctsr questiox w h ~ t l i e r -  le t ter  
contracts entered i r , t o  dqring one fiscal y e x  rray be s u p r s c d e d  by a 
definitized cuntr'act entered i n t g  d u r i n g  a sx'cseqcent fiscai yzar. 
states: 

Ee 
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price c e i l i n g  for a c o n t r a c t  d e f i n i t i z e d  i n  
a subsequent  f i s c a l  year. 
dollar cvmunt is g m e r a l l y  502 or less of 
t h e  to ta l  estimted c a t ,  it is h i g h l y  
u n l i k e l y  t h a t  s.t-ttlernent and d e f i n i t i z a t i o n  
would ornix. Mst l i k e l y ,  t h e s e  letter 
c o n t r a c t s  would have to  tE t e r m i n a t . 4 ,  t h e  
c o n t r a c t o r  t n u l d  receive p a y w n t  €or t h e  
work h e  had par t ia l ly  p r f o r n s d  and the 
G o v e r n w n t  m u l d  be w i t h o u t  t h e  completed 
product or service f o r  which it had 
c o n t r a c t e d .  

Pficauze this 

"Late i n  F i s c a l  Year 1982, we found it 
necessacy to l e t  t-a letter c o n t r a c t s  
coveri-ng b n a  f i d e ,  n o n s e v e r a b l e  require- 
mnts o f  t h a t  f i s c a l  year, f u r - ~ k d  by an  
a n n u a l  a p p r o p r i a t i o n  for tnat f i s c a l  year. 
I t  w a s  a p g a r e n t  t h a t  d e f i n i t i z a t i o n  of 
t h e s e  letter contracts could n o t  tc&e place 
befa-e t h e  f iscal  year ended. Accordingly,  
t h e  a c c o u n t i n g  and a p p r o p i a t i o n  data on 
the faze o f  t h e s e  let ter c o n t r a c t s  provided 
funding  i n  an amount estimted as  s u f f i c i -  
e n t  tc cotTer total c o n t r a . c t  performance 
under  t i l t3  letter c o n t r a c t s  and  t h e  super-  
s e d i n g  d e f i n i t i z e d  contracts. I n  e a c h  
i n s t a n c e ,  t h e  rnaximm. monetary l i . a b i l i t y  of 
the GoTvern;rs_.nt >:as szt  f o r t h  a s  50% of t h a t  
m u n t .  This p r o c e d u r e  appears t o  c o n f l i c t  
w i t h  ycur  d e c i s i o n  i n  B-197274 * * *. 
Hcwever, it is our  view that t h e  foregoing 
p r o c e d u r e  of o b l i g a t i n g  f u n d s  on t h e  let ter 
c o n t r a c t  ( w h i l e  l i m i t i n g  t h e  Gowrnmwnt's 
l i a b i l i t y  to 508: CY less c f  t h a t  a m u n t )  
establishes t h e  m x i m ! ~ m  mneta:--T lial=ilitly* 
of the Government under  t h e  let ter contract_ 
and mqlies w i t h  t h e  ' h n a  f i d e  need '  r u l e  
because  f u n d s  of the a p p r o p r i a t e  f i s c a l  
year have been set aside f o r  d e f i n i t i z a t i o n  
purposes .  

"If t h i s  procedure is m t  acceptable, 
recpest y o u r  a d v i c e  as to  a n  acceptable 
p m c e d u r e  to &<e a d d i t i o n a l  f u n d s  a v a i l -  
able k - c m  an annual  a p p o p r i a t i o n  a f t e r  t h e  
f iscal  y e a r  hzs ended. * * *" 

I t  a m a r s  t h a t  the  q u e s t i o n  p r e s e n t e d  arises from a misconcept ion 
of the -- b n a  -- f i d e  need r u l e .  
incurred t.o sa t i s fy  -- bona f ide  n e e d s  of t h e  perid of a p p r o p r i a t i o n  

Under t h a t  r u l e ,  o b l i g a t i o n s  may o n l y  be 
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a v a i l a b i l i t y .  
particular period !rust bc f u l l y  s a t i s f i e d  durj.ng t h a t  pried. 
u n f u l f i l l e d  need of  one perid ray well bc carried €orwsrd to t h e  n e x t  a s  
a cont inuing need w i t h  t h e  next  p r i o d ' s  appropriat ion being a v a i l a b l e  
f o r  funding. 

T h a t  Ls not to say, however, that_ t h e  w e d s  of a 
An 

we note  t h a t  let ter contrdcts are used only when no other con-  
t ractual a r r angawnt  is ps s ib l e  to cover p i y w n t s  f o r  work which r r r s t  be 
c o m n c e d  imnedi;ltely, b u t  prior to a l l  t h e  detai ls  (mnetims including 
cost) having k c n  agrecd upon by t h e  parties. S 1-3.408. 
Thus when a let ter co!:ilract is entered i n t o ,  t h e  p a r t i e s  contemplate 
reaching agreement as to c e r t a i n  patters which w i l l  later be r-ecurcled i n  
t he  def i n i t i z e d  ;lyi-et?rm?t and t h i s  con t r ac t  w i l l  then supersede the  
letter m r k r a c t .  recause of t h e  i n d e f i n i t e  nature of t h e  transaction to 
which the letter contrxt  ap;?lies ( inc luding  pr ice)  agencies  are r t y i r e d  
to  inclu-ie a state,wnt of the  Cbvernment's maximum l i a b i l i t y  to assure 
t h a t  t!i2 mntraclor JCX?S iict i n c i i r  costs i n  excess of ariwu,?t-c ava i l ab le  
i n  ap-oprlat ions or app?rtioniwnts f o r  t h a t  contract. 
v i o l a t i o n s  of  31 U.S.C. S;S 1341 or 1517 ( f o x - e r l y  31 U.S.C. S 665(a) or 
( h )  r e s p e t i v e l y )  might occur.1/ Thus t h i s  clause l i m i t s  t h e  maximum 
recordable oblicjaticn under t h e  cantract. 

See 41 C.F.R. 

Otherwise, 

Conseq.iently, where a letter contract and t h e  s u b s s p e n t  su,perseding 
ag remen t  are entered into during t h e  saw f i s c a l  year, t h e  cost of both 

- l /  
I- 

31 U.S.C. S 1341 nrovides: 

" ( a ) ( l )  An o f f i m r  or employee of t k  United 
States Goverrnent or of t h e  District of Colmbia  
government m y  not-- 

" ( A )  make or au thor ize  an expend i twe  or 
ob l iga t ion  exceeding an m u n t  a v a i l a b l e  i n  an 
apprapriation or fund f o r  t h e  expendi ture  or 
otligatim; or 

" ( S )  involve e i t h e r  government i n  a 
con t r ac t  or ob l iga t ion  for t h e  payment of mney 
before an a p p r q r i a t i o n  is made un le s s  
authorized by law. * * *I' 

31 u,s,c. s 1517 provides: 

" ( a )  An o f f i c e r  or enployee of t h e  United States 
Governrent or of the District o f  Co1uzbj-a 
government may not make or au tho r i ze  ail 
expendi ture  or ob l iga t ion  exceeding-- 

" ( 1 ) an apportiorurant ; or  
" ( 2 )  t h e  mount permitted by regula t ions  

prescribid undsr s e c t i o n  151 4 (a )  of t h i s  
title. * * *" 
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c o n t r a c t s  is obligated a g a i n s t  t h e  saw f i s c a l  year a p p r o p r i a t i o n .  
However, when t h e  let ter miltract is e n k r e d  i n t o  d u r i n g  o n e  y e a r  and t h e  
d e f i n i . t i z &  a g r - e e m n t  d u r i n g  t h e  n e x t ,  t h e n  it is d p p r o p r i a t c  to obligate 
only t h e  amount of t h e  m x i : ? u n  l i a b i - l i t y  which iwy be i n c u r r e d  under  t h e  
letter c-xxtract s i n c e  t h e  undr2rlying c o n t r x t  dc.,.ii:mi t supports obligat- 
i n g  n o  mre. Once t h e  a g r w m n t  is d s f i n i t i z e d  (which is by r o  m a n s  a 
m r t a i r i t y )  t h e  !.e'i..ter c o n t r a c t  is superseded and t h e  l e g a l  l i a b i l i t y  of 
t h e  par t ies  is s .?ryzd i n t o  the  new c o n t r a c t .  
t h e n  s::pports o b l i g a t i n g  a i ;3 ins t  t h e  mpi-o?r ia t . ion c i i r r e n t  a t  t h e  time it 
is entered i n t o  s i n c e  i t  is, ir;  f a c t ,  a k n a  f i d e  nr& of t h a t  year. %e 
a x x i n t  of t h e  d e f i n i t i z e d  coritract would o r d i n a r i l y  be t h e  to ta l  c o n t r a c t  
cost less e i t h e r  the a c t u a l  costs i n c u r r e d  under  t h e  l e t te r  cmtract 
(when k n m )  m- t h e  a m u n t  of t h e  maximum legal 1 i . a l j i l i t y  perinitted by 
t h e  le t ter  a n t r a c t  (when tlie a c t u a l  COSLS cannot  be deter r r ined)  .2/ - 

- 

The d e f j n i t i z e d  cmiltract 

We pot? t h a t  we have h e l d  t h a t  cos t  i n c r e a s e s  iq cwst r e i r h u r u a n e n t  
c o n t r x t s  which excs.cd cnntract lc la l ly  s t i p u l a t e d  ceilj r7gs si73 which d;- '~ 

n o t  bsr;4 on a n  a n t e c e d e n t  l i b b i l i t y  enr'orcc?a!>le by the m n t r a c t o r  may 
p r o p r l y  be c h a q z d  to f u n d s  a v a i l a b l e  v45en t h e  d i s c r e t i o n a r y  i n c r e a s e  is 
grantsd by t h e  c m t r a c t i n g  o f f i c e r .  
l e g a l l y  l i a b l e  kyond t h e  m u n t  set F o r t h  i n  t h e  let ter c o n t r a c t ,  and 

3/ S i n c e  t h e  Governrent  is n o t  

- '/ See 31 U.S,C. S 1501 which provides: 

" (a )  An aimant s h a l l  be recorded as  an 
o b l i g a t i o n  of t h e  United States Gmrernrrent o n l y  
when s u p p o r t e d  by docurientary e v i d e n c e  of-- 

" ( 1 )  a b i n d i n g  a g r e e n r n t  between an  agency 
and m o t h e r  p x s o n  ( i n c l u d i n g  a n  agency)  t h a t  
1s- 

" ( A )  i n  w r i t i n g ,  i n  a way and form, and for 
a purpose  a u t h o r i z e d  by law; and 

" ( B )  e x e c u t e d  b e f o r e  t h e  end  of t h e  period 
of a v a i l a b i l i t y  f o r  o b l i g a t i o n  of t h ?  appropria- 
t i o n  or fund Used f o r  s p x i f i c  goods to  be 
delivered, r e d  p r o p x t y  to be b u c j h t  or leased 
or work or serJice to be p r o v i d e d ;  * * *" 

- 3/ See o u r  d e c i s i o n  i n  t h e  Fatter of t h e  E n v i r c n m n t a l  P r o t e c t i o n  
Agency--Rquest f c r  C l a r i f i c a t i o n  of 3795732 ,  Z9r.e 11, 198@, 59 
Co'xp. Gen. 5rU, - 61 Carp .  Gen. 609 (19d2).  
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any additional liability is not incurred until th, 0 C m m n t  and 
the contractor definitize thcir  agreerrient, we s e  no reasm for not 
following a rule similar to that articdated with rezprd t o  obligating 
fun& under cost contmcts.  

ccxspt.roller b & a l  
of the U n i t e d  States 
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