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1 M5. ROSEN. Good norning, everyone. |'m
2 Di ane Rosen. |'mthe regional director here at
3 the M dwest Regional Ofice, and | would |ike
4 to wel cone our tribal |eaders, tribal council
5 nmenbers, tribal representatives and Bl A staff
6 who have traveled to cone to today's
7 consultation on the 162 | easi ng regul ati ons.
8 And al so here today I1'd |ike to welconme from
9 the Assistant Secretary's Ofice, we have Bryan
10 Newl and, who's a Special Assistant. Bryan, do
11 you want to raise your hand.
12 We have Elizabeth Appel who's also part of
13 the Assistant Secretary staff. And Roger
14 Kni ght, he's in the back over here
15 (indicating); he's with the Ofice of Economic
16 Devel opnent of Energy, M neral Devel opnent.
17 And we have M ke Black, the Director of the
18 Bureau of Indian Affairs. And also here on our
19 panel is Carrie Prokop, who is with the
20 Solicitor's OOfice, and Kayla Danks is the
21 M dwest Regional Realty Oficer.
22 But before we get started, we'd like to
23 start with a prayer, and Roger Knight -- or I'm
24 sorry, not Roger Knight. Louis Houghton is
25 going to give today's prayer.
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MR, HOUGHTON: |'m honored to have been
asked to give a prayer this norning. As this
young |l ady said, ny nane is Louis Houghton.
I"'ma tribal council secretary for the
W nnebago Tri be of Nebraska, and | just wanted
to wel cone everybody here to this consultation
process. And | hope everyone found this place
better than | did, a hectic norning for ne.

Ckay. If you'd bare with nme. Dear
Fat her, we cone before you today. Thank you
for your many bl essings you have al ready given
us. Heavenly Father, we pray for blessings of
good heal th, happiness, safety for all our
people in attendance here. W pray that you
allow us all tribal nercies to and from here
and to our hones.

Heavenly Father, | pray that you be with
us to hel p everyone understand what is
happeni ng here today. Heavenly Father, | pray
that we all enjoy one another's conpany here.

Heavenly Father, | thank you for all the
many bl essings you have already given us, as |
said. | pray that you be with us again, all of
us here and our relatives.

Heavenly Father, if | have left sonething
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1 out, please take care of themfor ne. | thank
2 you in Jesus Christ's nane. Anen.
3 M5. ROSEN: Thank you very nuch Louis.
4 And now |'d like to turn it over to Bryan
5 New and with the Assistant Secretary's Ofice.
6 Bryan.
7 MR. NEWLAND: Good norning. |It's really
8 good to be up here in Anishnabay territory this
9 norning. | want to thank D ane and her team
10 Kayl a and the other fol ks fromthe M dwest
11 Regi onal O fice for hel ping organize this, and
12 | thank tribal |eaders for attending. And I
13 know it's a difficult -- this was a difficult
14 place to find, and, you know, we got -- we're
15 trying to get an early start, so | appreciate
16 everybody who made it up this norning.
17 My nane is Bryan New and. |'m a nenber of
18 the Bay MIIs Indian conmmunity, Qibway from
19 northern Mchigan, so it feels really good to
20 be up in a place where there's still snowbanks
21 at the end of March and people say "You' s Quys"
22 and "How you doing," and | feel at hone, so
23 it's -- I'mreally glad to be up here. | wsh
24 | could stay.
25 l"mgoing to really briefly kind of run
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through the draft |leasing regs with you, sone
of the highlights, and then we're going to turn
it over to you guys because that's what we're
here to do is to hear your thoughts on it. But
["I'l just let you know when we started this
process, one of the things that -- or a couple
of the things that we wanted to acconplish was
to speed up the tine it takes for the Bureau to
revi ew and approve | eases.

When | was a young kid, living at Bay
MIls, ny parents had to wait for six years for
the Bureau to approve our residential |ease so
they could nortgage, so they could get a
| easehol d nortgage to buy the hone that | ended
up being raised in. And | renenber, you know,
being a little kid and hearing themtal k about
that and being so frustrated and paying the
bills with exorbitant interest rates while that
process was ongoing, so this is really
Inportant to nme, and | know that there are even
worse stories out there in Indian country. So
that's one of the things we wanted to address
in the residential context.

Anot her thing that we wanted to address is

pronoti ng econom ¢ devel opnent in |Indian
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country and energy devel opnent in I ndian
country. And one of the ways we wanted to do
that was to really clarify how we were going to
| ook at | eases and speed up that tineline and
really kind of put the responsibility --
restore that responsibility and authority, to
the greatest extent we could with our statutory
authority, at the tribal level. So that's --
you know, with that in mnd, we kind of -- we
went and we took the previous draft and kind of
retooled themto fit those objectives.

So you'll notice, if you haven't | ooked at
them al ready, the new regulation -- the draft
regul ations are structured differently than the
old ones. They break it out into sub parts
based upon subject matter. So the residentia
| eases have their own subpart with rul es that
apply only to residential |eases, the sane for
busi ness, the sane for renewabl e energy.

A note on agricultural |eases, | know
they're really big in the Geat Plains area.
That is a very conplex issue, and we want to
give it the attention it deserves, and we're
com ng down with a short tine franme before the

end of President Gbhama's first term and we
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1 wanted to get sonething out and didn't want to
2 get -- give agricultural |easing short shrift,
3 SO we're going to conme back and | ook at those

4 regul ati ons nore closely and hopefully get --

5 get those revised as wel|.

6 You see here's kind of a history of how

7 these were devel oped. W spent the |ast year

8 and a half, year really fine-tuning these draft
9 regul ati ons and getting themready to go. And,
10 of course, our tribal consultations are ongoing
11 t hrough the mddle of April

12 One of the things, if you're famliar wth
13 the leasing regulation, you'll notice is a new
14 subpart for wind and sol ar resource

15 devel opnent, renewabl e energy devel opnent. W
16 I ncluded a part in there about permts for w nd
17 and sol ar resource assessnents so we woul dn't
18 have to do the full environnmental scoping for
19 renewabl e energy devel opnent rather than -- you
20 know, when you're putting up net towers, as it
21 stands right now, you have to kind of
22 contenplate the entire wind farm if you wll,
23 and prepare your environnentalist's review
24 docunents based upon the entire wind farm when
25 really all you're doing is checking to see if
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there's even the resource available to do that.
So we wanted to kind of pull back and make t hat
a | ess onerous process and try to pronote
renewabl e energy devel opnent on tribal |ands.

You'll notice here on this slide, you
know, we've gotten a |ot of feedback from
peopl e who are concerned about sone provisions
inthe -- in the draft about the terns of
| eases and the consent requirenents, what have
you, and | just want to clarify that with
respect to those provisions, we tried to push
the envel ope as far as we could, but in a
regul atory context we're really limted by what
Congress tells us we can do.

So this is our proposed tineline. W want
to get a formal rule proposed later this
summer, and we'll conduct additional tribal
consultations at that point. W're likely
going to hit sonme areas that we didn't include
in this round, |ooking tentatively at the G eat
Pl ai ns, Northwest and then, you know, sonewhere
el se, maybe southern California, where they
have a | ot of commercial |easing going on.

Ckay. You see our general |easing

provi sions. You know, this applies to |easing
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on Indian lands. One of the things that | al so
want to point out is that we're taking the
Bureau out of the business of approving
permts. Qur trust responsibility applies to
interest in trust land. A permt is not an
interest in trust land. A permt is permssion
to use the land, to use tribal land. And what
we said is, you know, a ot of tines those

are -- those are really short-term you know - -
those are short-termthings, where people are
com ng out and, you know, they're conducting,
you know, sone type of activity on tribal

| ands, and why shoul d the Bureau have to
sanction that, that's tribal lands, and it's
not encunbering trust land. So we wanted to
try to take the Bureau out of the business of

review ng and approving permts.

You'll see in our general provisions here
we have sone -- sone itens that regard Bl As or
residual -- or trust authority, if you wll, to

enforce | eases and trespass and to take
emergency actions to protect trust assets.

In our residential |easing subpart, you
notice that we have -- for under ten | essors,

we'll allow direct pay with a hundred percent
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1 consent. There's bondi ng and i nsurance

2 provisions in there, which |'msure that a

3 nunber of you have noticed al ready.

4 Anot her thing on the residential context

5 Is the fair market value requirenent. W know
6 that alot -- in a lot of cases, tribes want to
7 | ease residential lots to tribal nmenbers or

8 tribal nmenbers want to subl ease their

9 residential lot to famly nenbers, and, you

10 know, the appraisal and assessnent of fair

11 mar ket value can really slow that down, where
12 both sides really don't have an interest

13 in inmposing fair market value rent on the

14 | essee or the sublessee, so we wanted to nake
15 sure that we covered those contexts and al |l owned
16 for rent for less than fair market val ue where
17 both sides agree to it and there's really no

18 interest. And, you know, the tribal interest
19 is in getting tribal nenbers in a hone in
20 tribal communities, and the interest is not
21 necessarily in making a profit.
22 Here's the -- here's the tineline stuff
23 that | nentioned earlier, the | ease approvals.
24 Wen we get a -- when the Bureau gets a | ease
25 under these new regul ations, the Bureau's going
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1 to have to take a | ook and respond within 30

2 days. And so instead of having these sit there
3 on -- on sonebody's desk in one of the Bureau

4 offices, we're going to try to -- not try, but
5 regul ations are going to require us to get back
6 to the | ease applicant inside of 30 days. 1In a
7 residential context, we know that's going to

8 nmake a big difference, because nost of the tine
9 t hese are not overly conplex |eases, so that

10 can kind of, you know, force our hand to get

11 these out the door. But where there is conplex
12 i ssues that we have to take a cl oser | ook at,
13 the Bureau, as a part of our -- retaining our
14 trust authority, we'll extend that period of

15 time by 30 days, in 30-day increnents, to

16 continue review ng and | ooki ng at those conpl ex
17 I ssues.

18 For subl eases and anendnents and | easehol d
19 nortgages, this is sonething that's going to be
20 hopefully really beneficial to Indian country,
21 SO we're going to have a deened approval in
22 there. So a sublease -- you know, if you have
23 your hone and you're going to sublease it to
24 your son or your daughter or your nephew, you
25 know, that sublease is going to cone into the
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1 Bureau office and we're going to have 30 days

2 to look at that. And if we don't respond

3 within those 30 days, it's going to be deened

4 approved. So there won't be anynore, you know,
5 wai ting on the Bureau to approve subl eases and
6 amendnents and | easehol d nortgages. And we

7 have imted grounds in there for BIA

8 di sapproval of those subl eases.

9 Here you see on this slide the conpliance
10 and enforcenent provisions, when the deened

11 approved | eases becone effective, what we're

12 going to do when there's a | ease violation and
13 how we're going to act. | see your hand up,

14 ma'am |If we can -- | just want to run through
15 these slides and then we'll get to the comrent
16 period after this, and that's pretty nuch goi ng
17 to be the rest of the day. So if you could

18 bare with nme just a couple nore mnutes, |1'd

19 appreciate it.
20 The subpart here on business |eases, this
21 applies to | eases for conmmercial purposes,
22 public, religious, educational and recreation
23 and ot her | eases for m xed use devel opnent. W
24 have the rental requirenents. They're alittle
25 different in the residential context regarding
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1 direct pay. And, you know, we have due

2 diligence, and we're going to | ook at zoning

3 and conpati ble uses and things like that. And,
4 again, you'll notice the bonding and i nsurance
5 provisions as well. Because this is different
6 than the residential context, where it is going
7 to be, you know, nost often, especially in the
8 commercial context, it's going to be profit

9 driven, so we want to ensure that the | andowner
10 Is going to get fair market value for |easing
11 that land, and that's going to require a | ot

12 nore due diligence on the part of the Bureau as
13 wel | .

14 So you see here, though, we still have

15 relatively short tinme frames for the Bureau to
16 | ook at these things, 60 days to | ook at

17 commercial |eases. And then if we have a nore
18 conpl ex deal, if sonebody's building a -- you
19 know, a m xed use retail devel opnent, a power
20 pl ant, you know, manufacturing facility, if
21 there's a |ot of parts to the deal, the Bureau
22 can take an additional 60 days to | ook at that
23 | ease, so you're talking 120 days, which is --
24 I"'ma lawer, |I'mnot very good at math,
25 think 120 days is four nonths.
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1 In the anendnents and subl eases, the
2 | easehol d nortgage process is the sane as under
3 the residential |leases with the deened
4 approved -- you know, the period to respond to
5 the application. |It's going to be the sane as
6 under the residential context. And, again,
7 here conpliance and enforcenent is going to be
8 very simlar to the residential rules. One of
9 the things | want to note here is that what we
10 tried to do by breaking the regs into these
11 subparts that's different fromthe existing
12 | easing regulations is if you're dealing wth
13 just a residential |ease, we wanted fol ks to be
14 able to go to that subpart and not have to flip
15 back and forth all -- and junp, cross-reference
16 all over the leasing regulations, you know, to
17 figure out what exactly the requirenents are.
18 W want -- we want people to be able to | ook at
19 the subpart for residential |eases, conmercia
20 | eases, wind and sol ar | eases, and find nostly
21 everything that they're going to need right in
22 that subpart. So you're going to see a |ot of
23 redundant provi sions throughout these |easing
24 regul ati ons.
25 Wnd and sol ar resource permts, again,
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1 there's going to be -- you know, if you want to
2 put up net towers, if you want to conduct a
3 resource evaluation on tribal trust |ands or
4 i ndi vidual trust lands, you're going to need --
5 This is the only part where we're going to
6 continue to enforce permts, because these
7 permts are nore in the nature of a | ease, a
8 very short-term but we wanted to really kind
9 of limt -- you know, narrow down the
10 envi ronnment al renew process, because we know
11 that can get onerous and very |lengthy at tines.
12 So here you see a WoR permt for a three-year
13 termwith a three-year renewal, and then you
14 can have an option to enter into a long-term
15 wi nd and sol ar power | ease.
16 Here's the kind of unique conpensation
17 requi renents for a wind and solar permt. You
18 know, they're not going to require an apprai sal
19 for this short-termuse, but there's still
20 going to be bondi ng and insurance. You're
21 putting, you know, short-term tenporary
22 I nprovenents on tribal lands. And, again, this
23 is one of the things that's a big priority of
24 the president, to pronote renewabl e energy, and
25 especi ally pronote renewabl e energy devel opnent
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1 on tribal |lands, so we have the 20-day period

2 to approve a WBR permt. You know, you see

3 here this is really -- really short-term so,

4 you know, no assignnents and subpermts and

5 nortgages. You have your enforcenent

6 provi si ons here.

7 And then we have the leasing part for --

8 where you have your wind farm or your solar

9 farm which is -- | don't know how many sol ar
10 farms we're going to have in the upper

11 peni nsul a of Mchigan, but | just wanted to run
12 through this really quickly anyway, where you
13 can have a 25-year termon there and a 25-year
14 renewal period.

15 Here's the conpensation requirenents,

16 again, simlar to the comercial context. And,
17 again, the -- the review and approval period is
18 the sane as in the comercial |easing context
19 as wel | .
20 Conpl i ance and enforcenent, again, very
21 simlar to what you're seeing in the comerci al
22 subpart for -- for those types of | eases.
23 And, you know, we're going to be accepting
24 tribal -- comments fromtribes and ot her
25 interested parties until April 18th on this
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1 round of consultation. You know, if we get a

2 | ot of requests to extend that period, you

3 know, we will consider that. But we're trying

4 to gather everything up by April 18th, go back

5 to the drawi ng board, roll up our sleeves and

6 make the changes that are necessary to get this

7 t hi ng proposed this sunmer, so we can have this

8 rule done by this tinme next year.

9 So with that, | want to thank you all for
10 your time. | know that was rivetting. W're
11 going to sit down and hear the tribal comrents
12 now, and | know that all of us on the federal
13 team are going to be happy to answer any
14 gquestions that you have at this point, so thank
15 you.

16 M5. DANKS: Wth regard to comments, |

17 want to announce that we have a court reporter

18 in the roomand we have two m crophones on the

19 floor. This is going -- this is going to be

20 one of them W have Russell over there in the

21 back; he's going to be covering the m crophone

22 for that part of the room And Tom Burr is

23 going to be covering the mcrophone for this

24 part of the room And you can cone up and get

25 this m crophone, Tom W just want you to
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1 announce your nane and who you're representing
2 so that we can get it docunented in the record.
3 And | believe all of these -- all the coments
4 will be reviewed and taken into consideration

5 in the formul ati on of the next stage of

6 regul ati ons which is proposed.

7 MR. NEWLAND: | saw that when | was up

8 there runni ng through that presentation, that

9 the wonan in the back had questions that -- D d
10 the rest of the presentati on answer your

11 guestions or --

12 UNI DENTI FI ED WOVAN: | forgot.

13 MR, BURNETT: Good norning. M nane is

14 David Burnett, B-u-r-n-e-t-t. I'mfromthe

15 Chehalis Tribe in Washington state. | traveled
16 out here. | want to say thank you for taking
17 the tinme to pull out testinony and thank you

18 for, | guess, allowing tribes to visit with you
19 ahead of tine and nmake coment and input as
20 you -- as you devel op these regul ati ons.
21 W' ve been following this process for
22 probably six years, and it's been a | ong
23 process. And | understand that there may be
24 nore work to be done, but | guess we would --
25 we woul d encourage the tinelines that you have
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1 laid out to -- you know, that if there's any
2 way you can stick to those tinelines, that that
3 woul d be great to get these regulations in
4 place. So we're here, | guess, for kind of two
5 reasons, to continue to support the changes in
6 these regul ations and then, also, to ask our --
7 our fellow tribes here that are far away from
8 Washi ngton state to -- to support that as well.
9 And let ne -- let ne kind of describe a
10 little bit of background from-- from where we
11 are out on the West Coast. |'mnot sure |
12 mentioned |'mthe chairman of the tribe, and
13 we -- we have a -- a business that we've
14 devel oped, and, actually, we devel oped in
15 partnership with a conpany that is based right
16 here nearby in Wsconsin, and that's the G eat
17 Wl f Lodge Resorts. And we -- we -- we built
18 one of those facilities on our reservation in
19 partnership with the Geat Wlf. And in
20 devel opi ng that busi ness, we worked wth our
21 state very closely to try to address all of the
22 taxation issues. It wasn't until after the
23 busi ness was opened and operating that we ran
24 into a -- our local county, who determ ned that
25 it was their job to try to tax that business,
National Court Reporters, Inc. * 888.800.9656 * #56821
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1 and so -- so this is a business that is a

2 majority owned by an Indian tribe |ocated on a
3 reservation and we're finding ourselves in a

4 tax dispute, which doesn't nmake any sense, and
5 everybody who, you know, kind of hears that has
6 that -- has the sane reaction of why woul d you
7 even think you could do this. But yet the

8 county persisted, and we find ourselves in

9 court trying to continue to assert that. So

10 sonme of the |language that's in this -- in this
11 busi ness | easi ng provisions, specifically in

12 Section 162.415, we believe that type of

13 | anguage woul d have benefited us greatly in --
14 earlier in devel oping that business. But even
15 nore, as we devel op new busi nesses, we believe
16 we'll prevail ultimately in court or settlenent
17 or sonehow with regard to this existing

18 busi ness, but it's not sonmething that our tribe
19 or any of your tribes should have to go through
20 to battle these counties over these type of
21 taxation issues. And so sone of the type of
22 | anguage that is in here would -- would very
23 much benefit all of us as it conmes to
24 devel opi ng these busi nesses on our reservation
25 with tribal ownership. So we really support
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1 t hat ki nd of | anguage.

2 Wth business devel opnent, it allows each
3 and every one of us to provide nore services to
4 our tribal nenbers. It becones a great

5 nonf ederal source of revenue, the flexibility

6 that we have in -- in devel oping the prograns

7 as we seek fit. So, you know, just -- it just
8 allows us as tribes to better express our

9 sovereignty and it's -- and it's necessary

10 that -- that we're treated |ike governnents and
11 not taxpayers. So | guess I'll wap up ny

12 coments, but just to say thank you for --

13 thank you for allowing us to testify and

14 encourage that we stick to those tinelines.

15 Thank you.

16 MR. NEWLAND: Thank you, M. Chairman.

17 And | appreciate -- it's good to see you again,
18 and | appreciate your comments on that.

19 And for those who aren't aware of the
20 particul ar provision that the Chairman
21 referenced in the | easing regul ations, he's
22 tal ki ng about the construction of pernmanent
23 i nprovenents on tribal lands. As he referred
24 to your G eat WIf Lodge case that's presently
25 inlitigation, there -- one of the |lower courts
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1 had said that permanent inprovenents on triba
2 | ands are subject to taxation by states and

3 | ocal governments. Section 124.415 of our

4 draft leasing regulations, I'Il just -- 1"l

5 read verbatimso you can hear it, it says, Any
6 per manent inprovenents on the | eased | and shal
7 be subject to 25 CFR 1.4 and, in addition,

8 shall not be subject to any fee, tax

9 assessnent, |evy or other such charge inposed
10 by any state or political subdivision thereof.
11 And, you know, that's one thing that I knowis
12 very relevant to what the Chehalis Tribe has
13 goi ng on and one of the things that the

14 drafters felt very strongly shoul d be included
15 in these regul ati ons.

16 Don't everybody junp at once here.

17 MR KROHN: I'mTimKrohn. I'mwth

18 Fond du Lac Reservation, land information

19 manager .
20 A couple things. On page 82, paragraph D
21 IS mssing in your wite-up. It refers toit,
22 and | don't see it there.
23 We have recreation | eases on Fond du Lac,
24 and we're trying to figure out where they go.
25 W' ve had sone di scussions about it. W were
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1 told, and nowthat | see it in the -- the rules
2 here, the recreation | eases are under business
3 | eases, and we don't kind of -- really kind of
4 consider that as a business, so we want to nmake
5 sure that that's not too onerous. You know,

6 there's -- further on down there it tal ks about
7 doing plans and -- and that kind of stuff. |

8 can't regurgitate it right this mnute, but I

9 know where it is. But we want to make sure

10 that that's not over -- a overbearing burden

11 for recreation | eases.

12 And then | and surveys, we like to have

13 | and surveys on residential |eases, business

14 | eases, possibly recreational |eases, depending
15 if they're close to another boundary, another
16 |l ease. But if they're way off in the woods by
17 t hensel ves, we don't necessarily want to have
18 to go through the expense of doing a | and

19 survey but, rather, use our S that can mark
20 it out very good. But it wouldn't have irons
21 in the ground and that. You know, we can flag
22 it and we're getting close, but the expense for
23 a survey, it's not really necessary. W also
24 have a -- a local surveyor that does very good
25 work. He's reasonably priced, but he doesn't
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1 have the BIA's blessing for being a governnment
2 surveyor, and he doesn't really want to go

3 t hrough those hoops 'cause he's kind of near

4 retirenent, but he's still very good, so we

5 woul dn't want to lose him W may have to when
6 he does retire.

7 Al so, we've had sone di scussi ons about

8 trespassi ng, not necessarily on buildings, but
9 wal king on -- on |and, whether it's trust --

10 tribal trust land, allotnent trust |and,

11 private |and. W haven't found any regul ati ons
12 in the federal rules about trespassing, and

13 when you can do it, when you can't do it. You
14 know, if you're a governnent official doing

15 your stuff, can you go -- go on land after

16 maki ng a reasonable attenpt to get perm ssion?
17 That's all | got for right now

18 MR, NEW.AND: | just want to respond to a
19 coupl e of quick points. | appreciate your
20 remar ks regarding the recreational |eases and
21 how they're going to -- how and whether they're
22 going to be a good fit under the business
23 | easi ng subpart. You know, a | ot of what we're
24 trying to do here is new, and these
25 consul tation sessions are very valuable in
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1 getting insight fromyou on, you know, how do
2 you think they're going to play on the ground.
3 But al so because they're new, they're going to
4 involve a lot of training at the -- at the

5 Bureau |l evel, and |I know that D rector Bl ack,

6 Regi onal Director Rosen, that when the tine

7 conmes that these rules are finalized and to be
8 i npl enented, there are going to be a | ot of

9 trai ning sessions done for our BIA staff to

10 take into account, you know, precisely those
11 types of things, you know. W don't want to --
12 we don't want to, you know, glomon a

13 burdensone process onto, you know, recreational
14 | eases, you know, because they m ght not fit

15 neatly into a business |easing context. So |
16 appreci ate your comments on that.

17 Wth regard to trespassi ng, we know t hat
18 |l easing is -- these rules are of very [imted
19 val ue unl ess there's a back-end enforcenent
20 mechani sm on that, and we have draft
21 trespassing regul ations that are queued up.
22 You know, this regulatory process takes a
23 long tinme, as folks in Indian country know.
24 But, you know, just like the agricultural
25 | easi ng regul ati ons, we want to get to those
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1 very qui ckly because w thout those, you know,
2 we'll really limt, you know, the good that we
3 feel these new regul ations can acconplish. So
4 t hank you.
5 M5. PACGEL: Karen Pagel, Leech Lake. |
6 have a question. W have a -- well, a pipeline
7 canme through us up there and now they're
8 | ooki ng at putting through a big power I|ine.
9 Are they just going to cone through if we
10 object to it or what? Are we covered even
11 t hough we don't want it? They said they can
12 just cone through anyway, you's guys.
13 M5. DANKS: And, Jane, you can junp in
14 here if you want, our right-of-way person. But
15 with regard to tribal trust land, there isn't
16 condemmation authority. So if there's
17 tribal -- if they're trying to go across tri bal
18 | and, they woul d absolutely have to get the
19 consent of the tribal council
20 MR, DANI ELS: And just to back up on that
21 statenent, the current regulations require that
22 tribal consent has to be obtained before you
23 can get a right-of-way, so if the tribe objects
24 to aright-of-way, then there's no way that
25 t hey can, you know, take a right-of-way, so...
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1 M5. JOHNSON: Hi, ny nane is Lisa Johnson.
2 I'"'mfromthe MIle Lacs Band. [|'mthe director
3 of real estate. Just we're going to be

4 submtting also witten comments, and | wanted
5 to go over a couple of our coments right now.
6 But what | would Iike to make a coment on is

7 on page 21, what applicable | aws apply?

8 think that the tribal |aw should be noved ahead
9 of the state and |ocal |aw

10 Al so, in talking about the surveys, Tim
11 Krohn had brought that up, we believe that

12 there are going to be instances where a

13 certified survey is not needed, as in el oquent
14 parts or when you don't have issues of

15 trespass, and | think nmaking tribes have to pay
16 for a certified survey is going to be an undue
17 burden, and where is that noney going to cone
18 fromif you have to do it for every single

19 | ease, so | do believe that that needs to be
20 reeval uated and possibly be at the discretion
21 of the BILS or the LDR reviewer.
22 M5. DANKS: We have our BILS here, and
23 since that question has conme up twi ce, | know
24 that the reqgulations state that they need to
25 have the certified survey, in conpliance with
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1 the DQJ bill and title standards, and | wanted
2 to ask Ken, who is our BILS -- Ken Roy, who is
3 our Indian | and surveyor, do the DQJ title

4 standards require that the surveyor be a

5 cadastral surveyor or a certified surveyor

6 within the state where they're conducting the

7 survey?

8 MR ROY: This is -- this is Ken Roy, the
9 BILS director for the Mdwest region. The DOG
10 t he Departnent 303 nmanual, that doesn't require
11 any surveys as far as |eases, it just addresses
12 the services as far as LDRs and -- Land

13 Descript Reviews, Certificate of Inspections

14 and for possession the chain of survey and the
15 Boundary Assurance Certificate. So there's no
16 sort of requirenent as far as -- you know, it
17 only tal ks about those services, which is

18 different than the certified survey for -- you
19 know, for the |eases that is nentioned in the
20 169 paragraph of the regul ations here. But |
21 can certainly think of scenarios where at | east
22 it's stated that a survey woul d not necessarily
23 be -- be truly needed as far as -- as long as
24 there's a | egal description -- a valid and
25 conci se | egal description, whether it be
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1 aliquot part or whether it even be netes and

2 bounds. And, you know, and as |long as the

3 | egal description review was perfornmed and the
4 Bl LS perhaps concurred with -- with that |egal
5 description and affirnmed that a survey was not
6 necessarily needed.

7 M5. DANKS: Thank you.

8 M5. SMTH. Good norning. M nane is

9 Joanne Smith, and I"'mfromthe Spirit Lake

10 Tribe, and | have a question on your wind --

11 no, your permts. Ckay, we're thinking about a
12 wind farm Now, it says here it's going to be
13 all on tribal land, so we don't need the

14 approval, then, for the BIAto -- we don't need
15 a permt, is this what this is saying, a |lease
16 or a permt if it's on tribal |and?

17 MR. NEWLAND: Under these regul ations?

18 M5. SMTH:.  Yes.

19 MR. NEW.AND: The regul ations, | believe,
20 apply to tribal trespassing.
21 M5. SMTH. It says except as provided in
22 162, anyone seeking -- let's see. Wth the
23 eval uation of the wind and sol ar resource on
24 trust or restricted land, a tribe that installs
25 wi nd eval uati on equi pnent on a tribal |and does
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1 not need a permt. |Is that so then?

2 MR. NEWLAND: For the permt on tribal

3 | ands, | believe you're -- | believe you are

4 correct, then.

5 M5. SMTH. W don't have to go through

6 the Bureau for anything, then, if it's on a

7 hundred percent tribally owned?

8 MR NEWLAND: | think that's just for the
9 eval uati on.

10 M5. SMTH: Just for the evaluation. But
11 we do need a | ease of sone sort then --

12 MR NEWLAND: If you're going to be

13 | easing --

14 M5. SMTH  -- with the conpany?

15 MR. NEW.AND: |If you're going to be

16 | easing the ultimte devel opnent of the -- of
17 the wind project. Let's say you' re partnering
18 with Gtizen's Energy and they're going to

19 | ease on tribal trust lands, they're going to
20 have to go through the | ease approval process.
21 I think what you're referring tois just the --
22 the three-year eval uation period.
23 M5. SMTH: Okay. And then he was talking
24 about recreational |eases. GCkay, we have
25 recreational |eases, also, on -- on our
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1 reservation, and we would prefer not to have

2 them under a busi ness, just |eave themthe way
3 they are and under | ease. Thank you.

4 MR, YANKTON: Good norning. M nane is

5 Justin Yankton. |'mthe assistant treasurer

6 for the Spirit Lake Tribe, and | guess | just

7 have a part two question to Joanne Smith's

8 guesti on when she tal ked about the -- the w nd
9 evaluation now. It says wi nd eval uation

10 equi pnent. Now, we're talking |like nmet towers,
11 you know, that we have to have installed and

12 sitting on tribally owed |land for at |east a
13 year, 12 nonths of -- of data that we need to
14 collect, so we don't -- again, we don't have to
15 get a permt, per se, in order to have the --
16 the wind tower sitting on tribally owned | and
17 then or, again, do we have to? | nean, it's

18 i ke, okay, WndLogics is going to set up the
19 wi nd tower, but the tribe is purchasing the
20 wind -- the actual wind tower. So, again, you
21 know, it's going to be the tribe's equipnent;
22 it's just another -- it's going to be a conpany
23 setting it up and collecting the data for us.
24 MR NEWAND: | believe, and | believe in
25 that instance, then, we're tal ki ng about under
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1 the -- under the draft rule, the tribe isn't

2 going to need the WER perm t.

3 | saw Roger Knight. | think he's hiding

4 in the back. You know, he was really

5 intimately involved in developing this

6 particul ar subpart.

7 MR, KNI GHT: Yes, this portion was nade

8 up if it's by the tribe and for the tribe, then
9 you don't have to go through the permtting

10 process. Wat our group tries to look at is

11 maybe the tribes lease land to their energy

12 group to keep it clean, and then you can go up
13 and put up a net tower in this category --

14 categoric exclusion on it.

15 MR, YANKTON: Roger, right? GCkay, Roger,
16 but this -- this is what's going to happen is
17 it's going to be owned by Spirit Lake Tri be.

18 We're not going to have an energy conpany cone
19 in and build X amount of wi nd turbines and then
20 they collect the revenues off of the -- the
21 energy that is, you know, being produced.
22 That's going to cone through the tribe. It's
23 going to be owned by us, not by a energy
24 cor por ati on.
25 MR. KNI GHT: Yeah, and then this one, what
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1 you' re saying is for the resource assessnent,

2 then you don't have to have a permt. That's

3 where you don't have to have any -- no other

4 agreenents. Then when you go to build the

5 facility, then you're going to have to go

6 t hrough LI BA (phonetic) and all that. But just
7 for the resource assessnent, if it's by the

8 tribe, for the tribe, then the permtting

9 process is not applicable.

10 MR. NEWLAND: If | understand you right,
11 what you're tal king about, then, is Spirit Lake
12 Is doing its own resource evaluation, and then
13 after the data collection you're talking about
14 devel opi ng your own wi nd farm on your own

15 tribal |ands, collecting the revenues yourself
16 as the tribe, and there's no third-party

17 devel opers that are -- that are involved in

18 actually having an interest in the land. |Is

19 that right?
20 MR, YANKTON: Yes. Yes.
21 MR. NEW.AND: Yeah, that's like -- as far
22 as | understand it, at the risk of getting
23 repri manded from one of our Solicitors, the
24 tribe -- the tribes -- you don't have to | ease
25 your land fromyourself, | guess, is what
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1 you're -- that's not what these apply to.
2 MR, YANKTON: Initially, of course, we're
3 goi ng to have sone financial backers in order
4 to get the wind farmup and running. And I
5 would -- talking with our attorneys and stuff
6 and our financial advisors, it sounds |ike they
7 m ght be involved for, let's say, probably the
8 first five to eight years until we're able to,
9 you know, generate enough revenues in order to
10 again purchase the -- the -- or pay them |
11 guess, for their financial backing. Once that
12 happens, after the -- like | can't renenber,
13 bet ween five and ei ght years, once that
14 happens, it -- the wind -- the wind farmw ||
15 be owned wholly and solely by Spirit Lake
16 Nat i on.
17 MR. NEW.AND: | think when we're tal king
18 about those, if you're having -- if you're
19 havi ng i nvestors but the tribe is going to
20 retain ownership in the devel opnent and the --
21 the interests in the land itself, then there's
22 no | ease required. But if you're tal king about
23 an inci dence where the developer is comng in
24 and they're going to run the project, an
25 I ndependent third-party or a corporation is
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1 going to run the project and retain the

2 interest in the |and, you would need a | ease in
3 that instance, even if at the back end the

4 tribe is going to get the project back.

5 M5. DANKS: Especially if you're thinking
6 a nortgage.

7 MR, YANKTON: Ckay. Thank you.

8 MR, KRCHN: Tim Krohn again. You made a

9 conment about the tribes not leasing land to

10 thensel ves. W have a phil osophical debate in
11 our neck of the woods about that. What's your
12 position?

13 We have a housing division with houses.

14 Do we have to have a | ease for those houses?

15 We used to have a housing authority, which has
16 been term nated, that we had a | ease for the

17 housi ng authority for those houses. So, in

18 general, what's the phil osophy on the tribe

19 | easing -- needing a |ease for itself for
20 houses or other activities that exist?
21 MR, NEWAND: 1'Il let -- I'"d Iike Kayl a
22 and our associate to talk about this. But if
23 you're -- if you're tal king about |easing | and
24 to -- leasing, like, a housing plot to a tri bal
25 menber to live in, then the tribal nenber is
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1 getting the interest in the land and you do

2 need a lease in that instance. But if the

3 tribe owns the |and and the tribal governnent

4 Is going to use its own |and, you know, | don't
5 bel i eve you need a |lease in that instance. But
6 I think what you're tal king about is an

7 i ndi vidual tribal nenber is going to be --

8 going to be using the land, that's a -- that

9 sonebody else is getting the interest in the

10 | and, so you do need a less in that instance.
11 MR, KROHN: Well, this case, yeah, a

12 tribal nmenber will be in the house. But (a),
13 they're -- in one case they would be renting

14 t he house from Fond du Lac, and in another case
15 those different nortgage entities, Mitual Help,
16 Nasta, (phonetic) et cetera, | don't -- | can't
17 give you all the nanes and nunbers, but they

18 have the nortgage on the house. And until it's
19 paid off, that |andowner does not -- or that
20 house -- that occupant of the house doesn't own
21 the house until it's paid off. And then once
22 it's paid off, yes, we understand that there
23 has to be a | ease once the occupant owns the
24 house. But until the occupant owns the house,
25 it's owed by a housing division, which is part
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1 of the Fond du Lac governnent. Do we need a

2 | ease in that case?

3 MS. DANKS: You're tal king about in HASDA
4 IS probably what you're referencing, where you
5 get your funding for housing.

6 MR. KROHN: O other sources.

7 M5. DANKS: Yeah, tribally designated

8 housi ng authority. And it's defined in the

9 regul ations, tribal designated housing

10 authority. It's not just -- there can be

11 various ways to define it. Different places

12 have -- you know, within their tri bal

13 governnent, or they have it wth sone other

14 entity. But the thingis, if you're leasing it
15 out to a third party, especially if they're

16 paying rent, then that is a third party because
17 they're paying rent to live there, they're

18 paying for the right to live there; | would say
19 that you have to have a | ease. Now, maybe
20 you' re tal king about naster |eases, |'m not
21 sure. But if it's to a naster |ease to your
22 housi ng authority and then they're doing
23 subl eases, maybe that's what you're
24 r ef er enci ng.
25 MR, KROHN: Well, we do have a naster
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1 | ease for sone areas wth several houses on it
2 and we would like to possibly get rid of that

3 master | ease and just have (a), no |ease, or

4 (b), leases to each individual house is what,

5 you know, we're working wth.

6 M5. DANKS: GCkay. Well, | think that's

7 sonet hing that you woul d have to submt, you

8 know, your requests through the agency. But

9 with regard to -- you can dissolve it if you

10 can get everybody to conply -- | nean everybody
11 to consent, because it's a binding contract and
12 you need consent for the | essee and the | essor.
13 And so -- and then the sublease, too. So you
14 woul d have to submt all your docunents to the
15 agency, and if you had all the proper consent,
16 then you could dissolve it.

17 MR. YOMKIE: Yeah, this is Ml Yowakie.
18 And it's a comrent, but really kind of based on
19 experience as well, as far as, like, a hundred
20 percent tribally owned project that is financed
21 requires a | easehold nortgage or a | ease, which
22 becones part of a financing closing docunent.
23 So I'malnost pretty certain that if it's a
24 hundred percent tribally owned, |ike a w nd
25 ener gy conpany, or whatever, that tribal trust
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1 land, if it -- if it gets financed, it does
2 require a |l easehold nortgage or a | ease, which
3 does becone a part of the financing docunents,
4 cl osi ng docunents, so...
5 MR. NEW.AND: | think you're right,
6 whenever -- and this goes back to your coments
7 today. \Whenever you're tal king about any kind
8 of a contract or a |egal docunent that is going
9 to encunber the tribal land, that's when you're
10 encunbering the trust land and you're going to
11 need a -- you can call it -- you can call it
12 sonet hing el se, but at the end of the day
13 it's -- if sonmeone's paying rent for that
14 interest in the land and there's an encunbrance
15 on the trust land, that's a |l ease, and that's
16 where, you know, the regulations kick in. Dd
17 | get that right?
18 M5. PROKOP: | think you did.
19 M5. DANKS: Plus you can't nortgage tri bal
20 | and.
21 MR, KRCHN: Thank you.
22 MR. NEWLAND: Al right. Thanks.
23 MR, DANIELS: | just want to interject
24 here, you know, you have to have a tri bal
25 entity; | nmean, for exanple, like a wwnd farm
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1 or you're tal king about a housing authority.

2 You have to have a tribal entity and you put

3 the lease in their name, and then, for exanple,
4 i ke wind energy, it could be a -- say if you

5 have a natural resource program you know, you
6 could issue a lease to them and then they

7 woul d be able to do whatever you need for them
8 to do. But, also, we have the authority under
9 the current regul ati ons where you can get a

10 master | ease, say, like, for your housing

11 authority, and then what we can do is we can

12 preapprove a tenant use -- | call themtenant
13 use agreenents, because basically, you know,

14 the housing authority has the naster |ease, and
15 t hen what you do is you, you know, nobve people
16 in or, you know, sonebody nobves out and

17 sonebody noves back in. You can have

18 preapproved tenant use agreenents so that you
19 don't have to come back to the Bureau for
20 approval, you know. So that's the kind of
21 things that you can do under the current regs.
22 And, Bryan, |'mnot sure, but | -- | don't
23 recall if that's in the proposed regul ations,
24 but | think that's sonmething that we really
25 need to have avail abl e, because, | nean, when
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1 you have a housing authority, you know, you

2 gi ve them one nmaster | ease--and we've got this
3 at sone tribes--you give them one naster |ease
4 and then they can issue these | ease, subl eases,
5 nove people in, you know, whatever, and it's a
6 | ot quicker and it's no change in current use

7 of the property, so we don't have to go back to
8 the NEPA cl earance stuff. But | think -- |

9 can't recall, too, Bryan, and I'Il | ook at

10 that, you know, when | get -- when | get the

11 opportunity, but | think you really need to

12 have that available so that the tribes can do
13 stuff like that, so -- Anyway, that's ny

14 comment. Thanks.

15 M5. SMTH: You were tal king about these
16 honmesite | eases on tribal land. Gkay, we have
17 housi ng authority, it's owned by the tribe, and
18 he's tal king about individuals living in these
19 homes. What the tribe does is they | ease out
20 t he whol e 40-acre tract, or whatever, to
21 housi ng authority; there's housing clusters.
22 But that's up to the housing authority to --
23 they're not -- they're rentals, so the housing
24 authority has that | ease there. But on
25 i ndi vi dual home ownership | eases, once that
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1 house is paid off, then that person has to cone
2 in and get that |ease for that tract. W ran
3 into incidences where maybe it should be a
4 | onger term | ease other than 50 years because
5 we ran into problens where the person --
6 anot her person that were noving into the house,
7 they didn't want themon that |and, or they
8 didn't want that house to go to that person, so
9 the housing authority had a problem But it
10 wasn't tribal land. It was individually owned
11 | and, so they had a -- they had to nove the
12 house a coupl e tines.
13 And then another instance, | don't agree
14 with the | ease nortgage. W rent -- we had
15 what, two houses? W had two hones that were
16 built on tribal |and and we gave these
17 i ndi vi dual | easehold nortgages. GCkay, they
18 | ost their hones. They cane to the tribe
19 wanting to -- us to buy themout, pay off their
20 | oan, but the tribe didn't want to do that, so
21 they went up for auction. W were |ucky that
22 two enrolled nenbers of the tribe purchased
23 them they bid on them
24 But | don't agree with the |easehold -- |
25 mean, for the tribe or any individual. On this
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1 one tract, the lady is an elderly |ady and she
2 | eased this land to her grandson, two and a
3 hal f acres; she couldn't do anything about it.
4 The person that bought it has -- was no
5 relative or whatever, but he can live there.
6 She has no say. | don't agree with the
7 | easehold. | nean, | wish they could -- | know
8 it's there and it probably has to stay, but |
9 just don't agree with that in here, for sone
10 peopl e anyway.
11 MR, BLACK: Well, thank you very nuch for
12 your comments. And | don't know, Jim did you
13 have anything you wanted to add to that at this
14 time? We have the realty officer from G eat
15 Plains Regions sitting in the back with us as
16 wel | today, so -- ma'an?
17 M5. YOMKIE: M nane is Madonna Yowaki e,
18 and | wanted to talk --
19 MR, BLACK: What tribe are you with,
20 ma' anf?
21 M5. YOMKIE: I'mwth Turtle Muntain
22 Band of Chi ppewa, except |I'ma nenber of that
23 tribe, but I am-- live in Brooklyn Park,
24 M nnesota. M interest here is that we as a --
25 an Anerican Indian who is enrolled at Turtle
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1 Mount ai ns, but al so as a woman who does

2 busi ness with tribes on tribal |and, and | have
3 not delved into all of the details of what

4 you' ve provided, so | want to nmake that known,
5 but |'m speaking from sone experience in

6 wor ki ng on building out wire line and wirel ess
7 tel ecomunication infrastructure. That isn't

8 addressed in here, and wth the push -- or

9 not -- | wouldn't say the push, but |I think a
10 | ot of tribes are recognizing that they |ack

11 that type of infrastructure as well, and it's
12 limting them from havi ng access -- broadband
13 access and even basic tel ephone service.

14 In the existing environnent, conpanies

15 that operate on tribal |and operate under

16 bl anket easenents or no right-of-ways at all.
17 And so as we have worked with tribes, what |

18 think is inportant in this area is that we have
19 actually worked through a | easi ng process, and
20 we went according to your existing -- the BIA' s
21 exi sting business | eases for that type of
22 project. It was a nmulti site, 17-tower
23 project. And that was -- all the towers were
24 pl aced on tribal trust land. And what is
25 i nportant -- and we're doing that again with
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1 ot her tri bes.

2 And what | want to ask you to consider,

3 and it appears that you have in sone of the

4 | anguage, that -- but | just want to say it out
5 | oud, is that the | eases distinguish between

6 tri bal -owned and nontri bal - owmned devel opnent on
7 tribal trust |and, because tribes should have

8 nore -- nore access and nore opportunity for

9 devel opnent on their land than a

10 nont ri bal - owned conpany would. And | would ask
11 you not to all ow bl anket easenents to

12 nont ri bal - owned conpani es.

13 And | was just -- |'ve seen 99-year | eases
14 to conpani es, perpetual |eases, and | would ask
15 that that not be allowed for nontri bal - owned

16 conpani es to have those type of |eases on

17 tribal trust land. And | want to say that it's
18 kind of a difference, but |I understand the

19 reality of how work is going to get done on
20 tribal |and, and when you're not using
21 certified land surveyors, | would ask that the
22 BIA require -- provide an alternative that
23 hol ds them -- whoever is doing those surveys to
24 certain standards, because ultimtely they
25 becone accountable for that land. And if we
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1 don't have those types of qualified individuals
2 doi ng surveys on our land, | think it leads to
3 what issues are in front of the BIA today in

4 managi ng our |land; there's uncertainty and --

5 and just nanagenent issues. So there has to be
6 sone credential ed aspect to anyone doi ng

7 surveys on tribal land. Thank you.

8 MR. NEWLAND: Thank you for your comments.
9 It's good to hear the perspective from an

10 I ndi an- owned busi ness devel oper who works with
11 tribes on tribal I|ands.

12 | just want to point sonething out. W've
13 heard in a nunber of different contexts a w de
14 range of opinions regarding 99-year | easing

15 authority, and one of the things that we' ve

16 al ways tried to point out is that, you know,

17 | eases are two-party agreenents, and there are
18 a lot of tribes that like that flexibility

19 because it does offer them sone business
20 devel opnent flexibility. But because -- you
21 know, because requl ations and statute all ow
22 99-year |easing doesn't nmean that the triba
23 | andowner has to approve or enter into a | ease
24 for 99 years. And that's one of the things
25 that, you know, I'mreally adamant in about in
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1 the exercise of self-determ nation and

2 sovereign authority is that, you know, just

3 because a big conpany is comng to the table

4 and saying we want a 99-year |ease and the regs
5 allow it does not nean that a tribe has to sign
6 on the dotted Iine. So the 99-year |easing

7 authority for a nunber of tribes does offer

8 that flexibility for |ong-term devel opnent, but
9 that doesn't nean that you have to bunp up

10 agai nst the ceiling of what the rules allow

11 That's just the maxi mum You know, you can go
12 anywhere in between that. But | do appreciate
13 t hat perspective, and we've heard varying

14 comments on that in a nunber of occasions over
15 the last two years. Thank you very nuch.

16 MR, KROHN: Jim Krohn. W haven't talked
17 about allotnents, and | don't have nuch

18 questions with it at this nonent. But in

19 dealing with the M nnesota Chi ppewa Tri be and
20 sone stuff we have going on with that, you have
21 comrent s about 100 percent ownership, and there
22 are instances where when we're going through
23 the buying up of allotnent interests that the
24 sumw ||l not add up to 100 percent. It wll
25 add up to 99.99. And granted in real life,
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1 well, that's really 100 percent, but in the
2 math it's still not 100 percent, and that could
3 be a -- a roadblock at some point in tine. |If
4 sonebody says, Ch,it's not 100 percent; you
5 know, it's close, but not -- not really that
6 magi ¢ nunber and, therefore, it doesn't follow
7 t he rules.
8 MR BLACK: Well, I'massumng you're
9 tal king the 99 percent would be tribally owned.
10 MR, KROHN:  Yeabh.
11 MR, BLACK: And that would largely give
12 maj ority consent for nost of what you' re doing.
13 Now, whether it would fall into the real mof
14 what's proposed in the regs, where you woul dn't
15 need permtting if it's 100 percent owned, |
16 guess those questions would have to be
17 resol ved. But, again, 99 percent, you're
18 pretty close to a hundred.
19 MR, KROHN: Onh, yeah, | know that.
20 MR, BLACK: You know, you are dealing wth
21 the majority consent requirenents there, but |
22 don't know how that would play into here. |
23 think those are the questions that will have to
24 be answered yet.
25 MR. NEW.LAND: | wanted to add to that,
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1 we' ve al ready heard on these proposed regs, and
2 | tried to address it in nmy initial overview of
3 t hese, but we've heard a | ot about the consent
4 requi renments and the ownership requirenents.
5 And, you know, we can't change statutory |aw
6 by -- by reqgulation, and, you know, to the
7 extent that, you know, you guys can provide
8 witten comments to guide us on that, we would
9 certainly wel cone those comments, take themto
10 heart in the review process. W tried to do as
11 much as we could in terns of restoring tribal
12 authority and flexibility in speeding up the
13 process, but we are limted by the |aws that
14 Congress has enacted. And I'mnot as -- |I'm
15 not an expert on allotnment comng fromnorthern
16 M chi gan, but | do know that, you know, that's
17 a very conplicated area and it's governed by a
18 | ot of statutes, and, you know, that really
19 limts what we can do in terns of the
20 regul atory process.
21 Wiy don't we -- it's ten -- going on
22 10 o' clock. Wiy don't we take a 10- or
23 15-m nute break here and then we can all cone
24 back in, and if folks want to continue this
25 di scussion or bring up any other issues, we can
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1 do that at that tine.
2 (Break taken)
3 MR. NEW.AND: Hello. Al right. That was
4 an Indian tine 15 m nutes, but, hey, we'll deal
5 with it. | guess if folks can take their seats
6 and wrap up conversations or continue
7 conversations out in the hall, we can nove
8 forward with our consultation. | know that a
9 few fol ks brought up issues during the break,
10 and one thing | did want to note, that | noted
11 in our last consultation session, is that
12 there's a bill pending before Congress right
13 now known as the HEARTH Act, the Hel ping
14 Enpower and Advance Responsi bl e Tribal Home
15 Owmership Act. And what this |egislation would
16 do woul d restore leasing authority to tribes
17 that want to take it back. So under the HEARTH
18 Act, if it were passed and signed into |aw,
19 tri bes woul d devel op their own | easing
20 ordi nances through tribal law. Because the
21 land is trust land, the tribal ordinances would
22 then be submtted to the Departnent for
23 approval . But rather than having every | ease
24 thereafter submtted to the Bureau for
25 approval, once the secretary approves the
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1 tribal |easing ordinance, then all | easing
2 authority is restored to the tribe, and you
3 won't ever have to conme back to us again to ask
4 for a | easing approval, unless you want to.
5 And that bill is pending before Congress right
6 now. | don't have the bill nunber for you. |
7 know that | would expect we're going to be
8 asked to provide our views as an adm ni stration
9 onit. Until the time that those views are
10 approved by all of the fol ks across the federal
11 governnent, you know, | can't conment on what
12 exactly, you know, we woul d express regarding
13 the HEARTH Act. But | hope you can ki nd of
14 glean that fromwhere we're trying to go with
15 the leasing regulations. But | did want to
16 point that out for folks. So with that, |
17 guess we'll continue if anybody el se has any
18 comments on the draft | easing regul ations.
19 M5. SMTH Wsat's that you said? Wat
20 bill is that?
21 MR. NEWLAND: The HEARTH Act, |ike your
22 hone hearth, HE-A-R-T-H They cone up with
23 these fancy acronyns. | think there's a guy in
24 t he basenent of the capitol building, he's |ike
25 an outer work poet who conmes up with this
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1 stuff.

2 M5. SMTH: That's howit is, the

3 hi gher-ups that cone up with all these new

4 things and they're not on the res.

5 MR, KROHN: Tim Krohn. Bryan and | had a
6 di scussi on during break regarding rentals on

7 tribal land and that in the proposed draft

8 regul ati ons, each -- let's start out with a --
9 there's a nmaster, a master |ease on -- on the
10 | and, and subsequential rental agreenents in a
11 draft have to go through the I A approval. They
12 m ght just sit on their desk for 30 days and go
13 t hrough the pocket of approval type of

14 procedure. But that still requires the tribes
15 to do the submttals and all that paperwork.

16 And in the current regulations, the tribes do
17 not have to get the I A's approval for

18 subsequent rentals. Is that what we -- that's
19 what we discussed. |Is that -- do | have it --
20 do | understand it correctly?
21 MS. DANKS: Do you want ne to answer?
22 MR. NEWLAND: Go ahead.
23 M5. DANKS: The current regul ations
24 provi de that when you submt the original |ease
25 contract, you can submt a subl ease contract
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1 and get preapproval so that you don't have to
2 get further consent for the subleases. So
3 basically it is approved, but it's preapproved.
4 MR KROHN:. Right. And that is not part
5 of the draft regul ations.
6 M5. DANKS: No, it's current.
7 MR. NEWLAND: That's the current
8 regul ations. The draft regulations that we're
9 di scussing wth you today woul d require Bureau
10 approval of the -- express Bureau approval of
11 the first |lease out of trust land. Subl eases
12 woul d require Bureau approval. But as you
13 reference, it can be done in sort of a pocket
14 style, like you -- you know, the term you used,
15 where if the Bureau does not take action within
16 a designated tinme period, the |lease is
17 automatically approved. But that would still
18 require the tribe, or whoever the sublessor is,
19 to notify the Bureau of that |ease, and we have
20 to -- we have to record that al so.
21 MR, KROHN: Ckay. Another issue is within
22 Fond du Lac, we have M nnesota Chi ppewa Tri be
23 | ands opened by the M nnesota Chi ppewa Tri be
24 and we have Fond du Lac Reservation band | ands.
25 W're in the negotiations of -- within the
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1 M nnesot a Chi ppewa Tri be of allocating back

2 those lands to -- to the various bands, but

3 negoti ati ons are |l ong and tedi ous, and they nmay
4 or may not go forth. W still have, generally
5 speaki ng, managenent authority over those

6 | ands, but on the -- The bottomline is it

7 still is Mnnesota Chippewa Tribe | and, Fond du
8 Lac using them Because of the two entities

9 i nvol ved, there would be -- it would be a --

10 like a -- a honmeowner or sonme other entity that
11 we woul d be dealing with; it wouldn't be

12 dealing with ourselves, is that correct?

13 M5. DANKS: Ckay. Now, maybe Tom wants to
14 junp in here. But MCT holds title to trust

15 | and.

16 MR, KROHN:  Yes.

17 M5. DANKS: And then Fond du Lac hol ds

18 title to sone trust land. Their nane is on

19 title, the tribe. So are you talking about
20 Fond du Lac leasing land from MCT?
21 MR, KROHN: Yeah. Well, not Fond du Lac
22 itself | ease -- sonetine -- yeah, sonetines,
23 yes, we do. Sonetinmes it's honeowners,
24 sonetines it's -- it's our governnent
25 bui | di ngs, sonetines it's housing.
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1 M5. DANKS: Ckay. So I'mgoing to let Tom
2 respond to that because he processes your
3 | eases.
4 MR, BURR How it works and what
5 M. Krohn's trying to explain is that we have
6 different entities, the Mnnesota Chi ppewa
7 Tri be and we have Fond du Lac | ands. W have a
8 housi ng corporation through the M nnesota
9 Chi ppewa Tri be, which we have a couple of their
10 i ndi vi dual s here today, representatives, and
11 what happens is that there's a | and ordi nance
12 that the tribe has. Each tribe of the six MT
13 tri bes have the authority under their ordi nance
14 to lease the MCT lands. And that's --
15 that's -- that's gone through the tribal
16 executive conmttee to give the tribes the
17 authority. And what happens is that the tribe
18 I ssues a | ease and then the housing authority a
19 nort gage, because they're going through hone
20 ownership, and then it's put together in a
21 packet, and then it cones to the BIA for review
22 and approval .
23 Ri ght now, you know, what he's tal king
24 about is what they're to do is there's a
25 speci al project going on that they're | ooking
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1 at how are they going to nove these |lands --

2 They're |1 ooking at constitutional reformwth

3 the M nnesota Chippewa Tribe. And if -- if it
4 goes through, they're trying to look at if each
5 one of the bands, if they abolish MCT in the

6 format that it's in, each one of the |ands that
7 are in that respective exterior boundary of

8 each reservation that are MCT, how would -- how
9 woul d we transfer themto each one of the

10 bands, and there's obviously going to be sone
11 bands that are going to be in a better position
12 | andwi se with MCT | ands versus others. So

13 they're |l ooking at how they're going to nake up
14 the difference as well.

15 But with regards to the | easing aspect,

16 they don't |lease from MCT. The tribe has

17 managenent authority of all those MCT | ands

18 within their exterior boundaries, and that's

19 how it works at this tinme. It could change now
20 wth the constitutional reform but that's how
21 it's working at this tine.
22 MR, KROHN: So does these proposed
23 regul ati ons have any bearing on that?
24 MR. BURR  These are -- they're tribal
25 | ands, so, yeah, they would -- they woul d have
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1 a bearing on that at this tinme. But you

2 still have -- the tribe still has the

3 managenent aut hority because they're considered
4 tribal lands at this tinme under the |and

5 or di nance.

6 M5. JOHNSON: Lisa Johnson fromMIIle Lacs
7 again. And this is just in regards to the

8 subl eases. | know different tribes have

9 di fferent housing stock, and, you know, at

10 MIle Lacs we have a significant anount of

11 housi ng stock that's | eased to the housing

12 departnent, and, you know, tenants cone and go,
13 and you' d be tal king about an extrene anount of
14 paperwork if every subl ease has to be submtted
15 to be approved. The gentl enman before who had
16 I ndi cated that sonme kind of a tenpl ate approval
17 of a docunent, that that subl ease docunent is
18 satisfactory, would probably save a |l ot of tine
19 as opposed to trying to approve every subl ease.
20 MR. NEWLAND: | appreciate that. And, you
21 know, | certainly -- you know, these are the
22 types of comments that we're going to take to
23 heart. And | know you nentioned this norning
24 you're going to be submtting witten conment.
25 You know, we're going to sit down and | ook at

National Court Reporters, Inc. * 888.800.9656 * #56821



Tribal Consultation Meeting, 3/31/2011 Page: 58
1 these after -- after the 18th. And, you know,
2 these are only draft regs, so that we're really
3 flexible in what we can do with themat this
4 point. So | appreciate your coments on that,
5 and that's sonething we're going to | ook at.
6 M5. PAGEL: Karen Pagel, Leech Lake. [|I'm
7 wonderi ng why we cannot get our |and records
8 fromthe Bureau office in Bemdji, M nnesota.
9 W have to go over there, they sit there and
10 sonmebody sits with us while we | ook over them
11 W' ve asked for them nunerous tinmes and not hi ng
12 happens.
13 M5. ROSEN:. Tom do you want to answer
14 t hat question?
15 M5. PAGEL: Tom do you want to respond to
16 t hat ?
17 MR BURR Well, what's going on is that
18 we have -- we've paid for backgrounds for
19 certain individuals and certain departnents,
20 nostly the | and departnent with Leech Lake.
21 W' ve al ways nmade them available for themto
22 copy their records and cone in and take what
23 they need for the transaction that they're
24 wor king on. W' ve also had a couple of other
25 of our reservations conme in and do the sane
National Court Reporters, Inc. * 888.800.9656 * #56821



Tribal Consultation Meeting, 3/31/2011 Page: 59

1 thing. W're dealing with -- in our area up in
2 northern M nnesota, all six of our tribes are
3 sel f-governance conpacted tribes, so there's a
4 | ot of variances that we have wth each one of
5 the tribes and the different agreenents with
6 the tribes, but we always nake it avail able for
7 themto cone in. W do have to set up a tine
8 with them because, you know, we're dealing with
9 trust records, and there's criteria that we
10 have to followwith the -- with the dealing
11 with the trust -- with a trust docunent.
12 M5. PACEL: That didn't address ny
13 guestion. |'m asking why we cannot have thenf
14 MR, BURR  You know, we can set up a tine
15 where you can cone in and schedule --
16 MS. PAGEL: No.
17 MR BURR -- and copy sone of our
18 records. You want the actual original records?
19 MS. PAGEL: Qur records, yeah. W want
20 the records. Wiy can't we have then? W're a
21 sel f-governance tribe, all of us are. That's a
22 mai n concern.
23 M5. DANKS: |'mnot sure how you're --
24 usual ly that's negotiated in the contract, the
25 trust records. And our concern wth the Bureau
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1 of Indian Affairs is that the records are
2 preserved, because we have to follow federa
3 archive regul ati ons, FAR
4 M5. PAGEL: What contract?
5 M5. DANKS:. Are they conpacted or
6 contracted?
7 M5. ROSEN: Conpact ed.
8 M5. PACGEL: W're conpacted. W're a
9 sel f-governance tri be.
10 M5. DANKS: kay, conpacted. So the
11 conpact woul d state who naintains the records.
12 MS. PAGEL: No, it doesn't.
13 M5. DANKS: It doesn't? It should is what
14 ' m sayi ng.
15 M5. PAGEL: That's what |'m saying, it
16 shoul d be an issue on our -- if you |ook at our
17 AFAs, our Annual Fundi ng Agreenents, nothing's
18 stated in there outside of the fact that we
19 have to follow their rules for |ooking at them
20 dealing wwth them | nean, there's nothing
21 t hat addresses the fact that they're our
22 records.
23 M5. ROSEN:. (Okay. Diane Rosen, regional
24 director. W have a new superintendent that's
25 going to be com ng on board the end of April.
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1 M5. PACGEL: Is it Joe?
2 M5. ROSEN. It is Patty -- Patricia d by.
3 M5. PAGEL: kay.
4 M5. ROSEN:. And that is one of the things
5 that we can take a | ook at, because from what |
6 understand, that there was a contract with the
7 M nnesot a Chi ppewa Tri be.
8 M5. PAGEL: We're not the M nnesota
9 Chi ppewa Tribe. W're the Leech Lake Band.
10 M5. ROSEN. Right. But you're part of the
11 M nnesot a Chi ppewa Tribe. And from what |
12 understand, is do those records -- do those
13 records belong to, like, the M nnesota Chi ppewa
14 Tri be as a whole and then the bands, so to be
15 able to separate those out. So we can take a
16 | ook at the contract that's already in place
17 that was to have provided those records to each
18 band.
19 MS. PACGEL: Wiat about if they go through
20 the constitutional change then and MCT is
21 abol i shed?
22 M5. ROSEN: Wl l, hopefully the records --
23 we' || have addressed that issue with the
24 records prior to that happening.
25 M5. PAGEL: Well, I'd like to set up a
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1 neeti ng down here --
2 M5. ROSEN:  Sure.
3 M5. PAGEL: -- with you people and the
4 Bureau up there and get sonething --
5 M5. ROSEN: Right.
6 M5. PACEL: -- ironed out here.
7 M5. ROSEN:  Yes.
8 M5. PACGEL: You know, this is just a
9 constant hassle for us, ongoing.
10 M5. ROSEN: And the tribes need the
11 docunents in order for themto do their job.
12 M5. PACEL: That's right.
13 M5. ROSEN:. And that's all part of
14 sel f-determ nation and sel f-governance, and |
15 support that 100 percent. So | will definitely
16 be working with the new superintendent in order
17 to nmake sure that the conpact tribes have the
18 records that they need, so that they can do the
19 job --
20 M5. PACEL: Wuld you set up a neeting
21 with us then down here so | can bring our
22 tribal council nenbers and everyone involved in
23 it?
24 M5. ROSEN: O we can even go up there and
25 neet, along with the superintendent and the
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1 di fferent bands.

2 M5. PAGEL: Ckay.

3 M5. ROSEN: W need to conme up with a plan

4 in order to nake that happen.

5 M5. PAGEL: Al right.

6 M5. ROSEN: And if it's part of the

7 contract that's already in place. But

8 absolutely. Thank you.

9 M5. PACGEL: | have never seen a contract
10 in place. And, like I say, if you take a | ook
11 at our AFA, Leech Lake's read the part on
12 records.

13 M5. ROSEN: From what | understand, the

14 contract -- it was a contract that was to have

15 scanned docunents so that to nake it avail able

16 to the tribes. And that was |i ke several years

17 ago that that apparently was sonething that was

18 put into place.

19 M5. PAGEL: Well, I'man old war horse and

20 |'"ve been there for several years, so | have

21 never seen it.

22 MS. ROSEN:  Ckay.

23 M5. PAGEL: Even the tinmes that we went

24 over there, you know, to try and address sone

25 of these problens, | was never given a contract
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1 to even | ook at.

2 MS. ROSEN:  Ckay.

3 M5. PACGEL: Thank you.

4 M5. ROSEN. Sure. Thank you.

5 MR. NEWLAND: Does anybody el se have any

6 comments on the draft part 162 regul ati ons?

7 THE WTNESS: Good norning. M nanme is

8 Paul a Antoine, and I'mfromthe Sicangu Oyate;
9 Rosewood, South Dakota. | represent the

10 Rosewood Sioux Tribe. |'mthe coordinator of
11 the Sicangu Oyate |land office, and | had a

12 coupl e comments on the procedures here. And

13 one of themwas in -- on Section 162. 406, "Who
14 I's authorized to consent to a business |ease.”
15 W were asking for nore of a clarification on
16 that, and in this Section C, any person who is
17 aut horized to practice before the Departnent of
18 the Interior under 43 CFR Part 1, under the C
19 part, where it says where land is subject to
20 tribal |land assignnents, the individual and the
21 tribe nmust both consent to the | ease, we
22 di sagree with that, that it should only be up
23 to the tribe. And that's -- and | have sone
24 ot her comments, too, but | would |like to submt
25 themin witten. But, also, we would like to
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1 say that we support 162.415. And I'Ill also
2 include that in our -- in our conments as well.
3 And there are several of us that have cone
4 fromthe Rosewood Sioux tribe, but | would al so
5 like to express and say that we really -- that
6 the main thing that we would like is that our
7 tribal treaties are recognized and upheld. And
8 that cones directly fromour -- our council
9 representatives and fromnyself. And we truly
10 believe that that is sonething that is the nost
11 i nportant thing that needs to be addressed.
12 Thank you.
13 MR, SPOTTED TAIL: Good norning. M nane
14 is Charlie Spotted Tail. [|'mthe council
15 representative for the Rosewood Sioux Tri be.
16 Basically I'"m here on the subject of wnd
17 devel opnment. We had an MOA agreenent with the
18 Ctizens Wnd Energy Corporation with the
19 Rosewood Sioux Tribe on a joint venture
20 concerni ng the devel opnent of a 190-negawatts
21 wind farm North Antel ope, called the North
22 Ant el ope Hi ghlands Project 1 and 2. Basically,
23 | guess, we were -- we were kind of stuck with
24 the taxes with the state, and the Rosewood
25 Si oux Tribe has a proposed response to the
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1 State of South Dakota's effort to inpose taxes
2 on their tribe's wind energy project. W have
3 eval uated the correspondence between the R S. T.
4 and the State of South Dakota and ot her
5 materials concerning the recently enacted w nd
6 energy taxes. These taxes were enacted in 2008
7 in the state statute known as House Bill 1320.
8 As the | aw stands today, it is very likely
9 that the state would prevail in taxing
10 nontribally owed wind -- operating wind farm
11 The courts apply a test that is supposed to
12 wei gh federal, state and tribal interests in
13 order to decide whether state taxes may apply
14 to non-Indi an business activities or property
15 within Indian country. This is called a
16 “Bracker" bal anci ng test.
17 We have been working on an approach to
18 change the results in cases involving Bracker,
19 bal ancing to nake it nore likely that the
20 courts wll not allow state taxes to apply,
21 even when a project is owned or operated by a
22 non- I ndi an. Specifically, we reconmend that
23 RS . T. joins with other tribes in petitioning
24 the Departnent to initiate the process of --
25 for revising 25 CF.R 1.4 in order to, one,
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1 provide a basis for preenpting state taxes that
2 m ght inpede these projects; two, nodernize the
3 reservation to reflect the significant changes
4 in federal Indian policy since this regul ation
5 was enacted in 1965.

6 The Secretary of the Interior or his

7 aut hori zed representative nmay in specific cases
8 or specific geographic areas adopt or nake

9 application to Indian lands all or any of such
10 | aws, ordi nances, codes, resolutions or other
11 regul ations referred to in paragraph A of this
12 section as he shall determne to be in the best
13 i nterest of the Indian owner or owners

14 achi eving the highest and best use of such

15 property. The Secretary or its authorized

16 representative nmay consult with the Indian

17 tribe -- Indian owner or owners and nay

18 consi der the uses or restrictions or

19 limtations on the use of other property in the
20 vicinity, and other factors they shall deem
21 appropri ate.
22 Furthernore, the prospects for securing
23 federal reservation to preenpt state taxes is
24 equally bleak. To initiate a proposed
25 regul atory group nmaking to enact such
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1 regul ati ons, one starting point for a

2 regul atory approach to state taxes would be to
3 petition Assistant Secretary Echo Hawk to

4 initiate a notice and comrent procedure to

5 revise 25 CF. R 1.4 as set out below in order
6 to provide a basis for preenpting state taxes

7 t hat inpede the devel opnment of tribal projects,
8 noderni ze -- to nodernize this regulation to

9 reflect the significant changes in federa

10 I ndian policy. Once again, this is a

11 regul ati on that was pronul gated in '65.

12 The proposed approach: The nobst prom sing
13 approach avail able for addressing state taxes
14 Is to encourage the Departnent of Interior to
15 enact regulations directed at protecting

16 on-reservation infrastructure fromstate taxes.
17 Such regul ations could be crafted to cover

18 circunstances where a tribe's control and

19 ownership is I ess than 100 percent. RST could
20 join with other Indian tribes in petitioning
21 the departnent, particularly the Assistant
22 Secretary Echo Hawk to initiate a proposed
23 regul atory rule making to enact such
24 regul ati ons. The Departnent could either enact
25 an entirely new regul ation on this subject or
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1 sinply initiate a process to revise an existing
2 regul ati on.

3 | have sonme other information to this --

4 on the subject, but | think we have testinony

5 probably to be given in witten -- in witten

6 form But | do represent the Rosewood Sioux

7 Tribe and the wi nd devel opnent project.

8 | guess sone of the issues that -- for the
9 changes in federal Indian policy, state taxes
10 that are interfering wth objectives, we need
11 to bal ance state, federal and triba

12 regul ations. The courts wll follow that

13 regul ati on when returning to the Bracker

14 bal ancing test. |If we were to acconplish

15 anything, it is torewite -- to revise the

16 regs, finding a regulatory vehicle to break the
17 Bracker bal ancing test. To cure state tax

18 probl ens fundanentally econom c and energy

19 devel opnment in Indian country, sone feel the
20 RST is the key factor in changing these
21 matters. The RST commttee woul d nake a great
22 contribution to Indian country by taking the
23 | ead on state taxation.
24 | have a little history -- historical
25 thing here fromin 1932 in Wrchester vs.
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1 Georgia. The view that Indian tribes were once
2 whol Iy distinct nations within the state's

3 boundari es, which we have | ong ago departed

4 from Indian tribes have been duplicitously

5 di vested of their sovereignty in certain

6 respects by virtue of their dependent status;

7 that under certain circunstances, a state nmay

8 validly assert authority over the activities of
9 nonmenbers on a reservation, and that in

10 exceptional circunstances, that a state may

11 assert jurisdiction over the activities of

12 tribal nmenbers.

13 Al so, the Congress's overriding goal of

14 incurring self -- tribal self-sufficiency and
15 econom ¢ devel opnent, in part as a necessary

16 inplication of this broad federal commtnent,
17 we have held that tribes have the power to

18 manage the use of their territory and resources
19 by both nenbers and nonnenbers. The exercise
20 of state authority, which inposes additiona
21 burdens on a tribal enterprise, nust ordinarily
22 be justified by the function or services
23 performed by the state in connection with the
24 own reservation activity. And | have -- |'ve
25 pi cked here a dissenting opinion in one of the
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1 court cases. Thus, a state seeking to inpose a
2 tax on a transaction between a tribe and
3 nonmenber nust point to nore than its general
4 interests in raising revenues.
5 Once agai n, Congress's overriding
6 obj ective in encouraging tribal
7 sel f-governnent, the tribe has engaged in a
8 concerned and sustai ned undertaking to devel op
9 and manage the reservation's resources
10 specifically for the benefit of its nmenbers.
11 The project would generate funds for essentia
12 tribal services and provide enpl oynent for
13 menbers who reside on a reservation. OCh, | --
14 | | ooked up sone issues on the Indian Financing
15 Act of '74, 1974, was enacted to be the policy
16 of Congress to help develop and utilize Indian
17 resources, both physical and human, to a point
18 where the Indians will fully exercise
19 responsibility for the utilization and
20 managenent of their own resources and where
21 they wll enjoy a standard of living fromtheir
22 own productive efforts conparable to that
23 enj oyed by non-1ndians in the nei ghboring
24 comunities. Simlar policies underlie the
25 Indian's Self Determ nation and Educati on
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1 Assi stance Act of 1975, as well as the Indian

2 Reor gani zation Act. The intent and purpose of
3 t he Reorgani zation Act was to rehabilitate the
4 I ndian's economc |ife and to give hima chance
5 to develop the initiative destroyed by a

6 century of oppression and paternalism

7 The Indian Cvil Rights Act of '68

8 i kew se reflects Congress's intent to pronote
9 the well -established federal policy by

10 furthering the Indian's self-inprovenent.

11 | guess with that, | just wanted to talk
12 about the history, and I would like to forward
13 some of our -- sone of our information and our
14 intent in -- in the testinony formlater today.
15 Thank you very nuch.

16 MR. NEWLAND: Thank you very nuch for your
17 remarks on that. And, you know, we're well

18 aware of what's going on in South Dakota, as we
19 heard fromthe chairman of the Chehalis Tribe
20 i n WAshi ngton, very simlar issues of states
21 trying to -- states and | ocal governnents
22 trying to inpose taxation on inprovenents on
23 tribal lands. You know, it's a big priority of
24 ours and the Assistant Secretary's office to
25 pronot e renewabl e energy devel opnent on triba
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1 | ands where tribes are partners in that

2 devel opnent. And, you know, we're aware of

3 what that -- what state taxation of those

4 I nprovenents could nean in terns of

5 I ncentivizing or deincentivizing -- or

6 di sincentivizing, rather, w nd energy

7 devel opnment on tribal |lands. So appreciate

8 your comments on Section 415, and, you know,

9 we'll take themto heart when we go back after
10 the consultation and | ook at the rul es again.

11 Anybody el se want to tal k about part 162?
12 MR YOMKIE: | got a question.

13 MR, NEWLAND: Sure.

14 MR. YOMKIE: [|I'm|ooking at page 102,

15 section 162.453. This is Mel Yowakie. It

16 reads here that -- that the Indian | andowner

17 may receive incone derived fromthe | essee from
18 a subl essee under the terns of the | ease. What
19 is defined in ternms of incone? |Is that a
20 one-tinme nonrecurring or is that -- would that
21 be general -- revenues generated on an ongoi ng
22 basis? And | guess |I'mkind of thinking nore
23 inline of a -- like a wireless conmunication
24 tower, where it could be very lucrative, and
25 extending that to, |like, fiber optics where
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1 there's fiber optics going through a
2 reservation could becone part of a state-w de
3 network where it's generating, | would say,
4 mllions of dollars of revenue. That incone
5 IS -- | guess | want a little bit nore
6 clarification on that.
7 M5. DANKS: Generally -- generally when we
8 have a | easing contract, this is tal king about
9 a subl ease, so the |easing contract woul d
10 provide for rental paynent to the |essor, the
11 | andowner. And here it states the -- derived
12 fromthe | essee, and it tal ks about the
13 subl ease. So what it's getting at here is you
14 want -- when you're negotiating the contract,
15 you want to take into consideration whether or
16 not the | andowner wants to receive incone
17 derived fromthe subl ease, because they're
18 al ready guaranteed the incone fromthe original
19 | essee. But the sublease, you know, you turn
20 around and you subl ease it, maybe the | andowner
21 wants to receive a percentage of that incone.
22 You coul d base it on maybe incone proceeds and
23 so on and so forth. So basically that's al
24 that's getting at is --
25 MR YOMKIE: Okay. So it would be a
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1 percentage. And usually you don't know in

2 advance --

3 M5. DANKS: It's just negotiated. It's --
4 | nmean, it's just throwing the option out

5 there, 'cause basically it's the | andowners may
6 recei ve incone derived fromthe | essee fromthe
7 sublease. So it's putting that option on the

8 table. So when you put together the contract,
9 the | andowner -- that's an option that they can
10 take into consideration when they're

11 negotiating the contract. Does that hel p?

12 MR YOMKIE: Yeah. Usually you don't --
13 you don't know in advance if, you know, a

14 carrier -- one carrier is going to subl ease

15 down the road to another carrier. And you can
16 have nultiple carriers on the towers | ocated

17 on the -- renting space. O the sane thing

18 woul d be true for fiber cable, where you -- you
19 know, they can | ease out the fiber to another
20 carrier, nmultiple carriers, and so you're
21 generating lots -- lots of revenue.
22 So you're saying that you could negotiate
23 a percentage of --
24 M5. DANKS: You can negoti ate al nost
25 anything in your original |ease contract. And
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1 in your original |ease contract, you need to

2 | ook at any subl eases. You need to take into

3 consi derati on how subl eases are going to be

4 treated. And so basically that's what this is

5 getting at. So, in other words, you have your

6 original |ease, and then if you want to

7 consi der subl eases, then you wite into your

8 contract -- you have to have a preapproved --

9 right nowin the current regul ati on, you have
10 to have a preapproved sublease. It has to be
11 revi ewed. But you coul d have a preapproved
12 subl ease, and any subsequent subl eases after
13 that you wouldn't have to go back to the BIA
14 But in these regulations, they're going to give
15 you the 30-day tine franme to consider the
16 subl eases; is that correct?

17 MR. NEW.AND: (Nods head).
18 M5. DANKS: And so the | andowner will have
19 an opportunity to take a | ook at every one of
20 t hose subl eases.
21 MR, YOMKIE: Okay. Because | guess the
22 way | see it in current -- the way it is
23 currently is that in a lot of cases the
24 ri ght-of -ways have al ready been defi ned.
25 M5. DANKS: Your right-of-way, you're
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1 tal king right-of-way --

2 MR. YOMKIE: | would say |ike highway

3 ri ght-of-ways, where utilities use -- | nean, |
4 guess it -- and I'mtalking nore in |line of

5 fiber cable.

6 M5. DANKS: Are you tal king about

7 ri ghts-of -ways and not -- because this is --

8 we're tal king about | eases. Rights-of-way,

9 that's going to be different. | think you're
10 tal ki ng about rights-of-way. |'mnot sure.

11 MR. YOMKI E: Yeah, yeah. So | guess

12 take that comrent back.

13 M5. DANKS: So | was responding to

14 subl eases, |'msorry.

15 M5. ROSEN: And those are totally

16 different regulations for rights-of-way.

17 M5. DANKS: |If you want to talk to

18 sonebody afterwards about rights-of-way, we can
19 give you a name, but -- if that will help.
20 M5. FREDERICK: | just had a comment. My
21 nanme is Al ex Ronero-Frederick, and I'mfromthe
22 Si cangu Oyate Lakota, or the Rosebud Sioux
23 Tribe. And the WBR permts and | eases,
24 162.513, | see in the -- with the
25 ar chaeol ogi cal and historic remains, | just
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1 kind of -- on the Rosebud before any | eases are
2 approved, we require archaeol ogi cal clearance

3 and/ or surveys, and |I'd just like the CFR to

4 reflect that in the residential and the

5 busi ness, and also to -- | know t he Rosebud

6 does and | know the Oglala Sioux Tribe does and
7 others in South Dakota, but they have the

8 tribal historic preservation offices maybe to

9 reflect that BIAwIll work with them too, to,
10 you know, determ ne whether or not it's,

11 guess, a significant site or not before

12 devel opnent of any of these WSRs or hones or

13 busi nesses.

14 MR, BLACK: Thank you for those comments.
15 | think those are all things that are part of
16 the overall picture, and | realize, you know,
17 when we're tal king sone of these things, the

18 tribes still have those abilities to

19 i ncorporate those | ocal ordinances and | aws
20 i nto whatever |easing processes they would have
21 i ncorporated within their jurisdictiona
22 boundaries as well. And they still were --
23 there's federal action we still have -- you
24 know, need many cultural and 106 requirenents
25 that would still be held upon us.
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1 M5. YOMNKI E: Madonna Yowakie. This is
2 nore fromny being a nenber of the Turtle
3 Mount ai n Band of Chi ppewa, our land is a small
4 | and base. And what happens when an i ndi vi dual
5 has allotted | and and wants to devel op that or
6 pl ace infrastructure, towers, possibly w nd
7 towers on their land? What rules are they
8 required to adhere to?
9 MR, NEW.AND: Yeah, if it's an
10 i ndividually owned trust land, if it's -- if
11 it's an individual allotnment, it's subject to
12 the Bureau's leasing regulations at part 162.
13 M5. DANKS: Subpart F.
14 MR. NEWLAND: So it's -- so these would --
15 these draft regul ations would apply to that.
16 M5. YOMKIE: Okay. Because |I'mthinking
17 of an instance where an individual nmade an
18 agreenent with a cell phone -- a cell tower
19 conpany and put up the tower, and the tribe
20 wasn't involved at all, and -- and | shoul dn't
21 say at all, but I don't -- I don't know that
22 they weren't involved at all. | don't know if
23 they had to approve it or not. But | think
24 that sonetines the inplications of devel opnent
25 on allotted land and its effect on the tribe at
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1 |arge isn't clear, and nmaybe that's not a
2 conversation for this tine. But | think it's
3 i nportant, because there may be individuals
4 that hold large parcels of allotted | and who
5 think that that's sonething they could do as an
6 i ndividual, and it would be inportant, I
7 think -- | nmean for ne | would like to
8 understand that better, what rights and
9 responsibilities they have. And you're
10 saying it's -- they have to adhere to these
11 regs?
12 MR, NEWLAND: Uh- hnrm
13 M5. YOMKI E:  Thank you.
14 MR. NEWLAND: Anyone el se want to talk
15 about part 162? Over here.
16 MR STRONG Good norning. M nane is
17 Corey Strong fromBois Forte. One of the
18 things that | just want to reiterate what --
19 what Lisa Johnson fromMIlle Lacs and Timfrom
20 Fond du Lac nentioned, too, is that we al so
21 have a | ot of recreational |eases on Bois
22 Forte, and in the sense that we would like to
23 see that actually maybe not lunped into with
24 t he busi ness | eases, because | know that wl|l
25 be confusing for our band nenbers when they're
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1 | ooki ng to, you know, put a cabin up for a

2 summer place on a |lake and all of a sudden

3 we're like, well, nowit's a business |ease,

4 you know, and that will be confusing for them
5 And if we can just keep it recreation, you

6 know, the termnology is -- it will go over a

7 | ot snmoother. And | think even our triba

8 council wll probably question us, why is this
9 call ed a business lease if the regs go through
10 It and it's not a residential |lease. So that's
11 one thing | just would like to coment on.

12 MR, AYRES: H . Jason Ayres; Keweenaw

13 Bay. The sanme -- along the sanme |ines, the

14 recreational |ease, the recreational |eases

15 that we grant at Keweenaw Bay are | eases that
16 are exclusively used by the | essee for summer
17 homes, for exercising treaty rights, hunting,
18 fishing, whatever it mght be. Those types of
19 | eases, | believe, belong under Subpart C. The
20 types of recreational |eases that bel ong under
21 Subpart B would be the | ease -- the
22 recreational |eases where the | essee's intent
23 is to sublet the property to other users,
24 whet her it be for daily, weekly or nonthly
25 uses. Putting all -- lunping all of them under
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1 Subpart B doesn't make a | ot of sense for a | ot
2 of us, because at |east a hundred percent of

3 ours at Keweenaw Bay are for individual use and
4 not subl eases.

5 My ot her comment was to the surveys. To

6 require all |eases have a certified survey is

7 going to put an undue burden on either the

8 tribes or the | essees. Now, | understand in

9 sone cases where they would need to be

10 requi red, whether it's a subdivision, whether
11 you're |l easing to an enterprise, whether it's
12 I ndi an or non-Indian, in those types of cases |
13 coul d understand that. But we've got staff at
14 Keweenaw Bay that have been witing |egal

15 descri ptions and running property |ines and

16 mar ki ng property corners for decades, and to

17 now not recogni ze sonme of their work, again,

18 it's a financial burden in that the tribes

19 certainly can't handle. The individuals, nost
20 of the individuals aren't going to be handl ed
21 -- be able to handle that burden. W're al
22 bei ng cut, as we know, financially, so | would
23 thi nk that maybe some criteria could be created
24 where it could -- whether or not a survey was
25 required to go through a test of sonme sort,
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1 so. ..
2 M5. ANTO NE: | have a comment on that.
3 On a cultural or archaeol ogical surveys -- this
4 Is Paul a Antoi ne again from Rosebud. And I
5 feel that it's of utnost inportance to do that
6 on every -- you know, on every |lease that's
7 assi gned, because if there's no archaeol ogi ca
8 survey done on any tract of |and, there may be
9 sonet hing of cultural significance that's | ost
10 or destroyed. For any tribe, regardless of the
11 price, regardless of the tinme and effort that
12 enpl oyees are putting in, you know, on the
13 amount of |eases, that shouldn't matter. |If
14 there is sonething that is culturally
15 significant to a tribe that's lost, that's
16 priceless. So, | nean, to ne there's no
17 question there. You know, if -- if sonebody
18 has to work an extra day to conplete the
19 | eases, you know, or extra hours and that --
20 and sonething of culturally significance is
21 saved for our tribe, that's -- you know, to ne
22 that's worth it. So | don't even think that
23 shoul d be a issue that cultural or
24 ar chaeol ogi cal surveys should be over wth.
25 They nust be there.
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1 And then, also, | had a question on -- on
2 hi storical or federal archives, and | think --
3 "' mnot sure what her nane is sitting right
4 there. But she commented on that when the | ady
5 asked from Bem dji about getting docunents back
6 or having access to them docunents. Wthin,
7 you know -- ny question is, when them-- when
8 t hose historical docunents are being archived,
9 and | know that they're scanned and, you know,
10 what happens to them after they're scanned,
11 because it's under -- you know, from ny
12 observation, that they're being shredded. Wy
13 aren't they given back to the tribes? And what
14 Is the process for the tribes to retrieve them
15 hi storical docunents to be housed in a tri bal
16 | ocation and tribal archives? That's ny
17 question. Thank you.
18 M5. DANKS: GCenerally when the tribe
19 contracts a program they can -- within their
20 contract, as the regional director stated, they
21 can take all the docunents with them \Wat we
22 do in the Bureau of Indian Affairs just as a
23 backup is we scan or nake copies of those
24 docunents to make sure that there's a backup
25 copy. Also, with regard to | and records,
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1 they're recorded in our Land, Titles and

2 Records Ofice that's |ocated in Aberdeen,

3 Sout h Dakota. And so the agency couldn't give
4 those docunents out if it wasn't inside the

5 contract. But for the purposes of any

6 docunments that we maintain for the federa

7 governnent, we are required to foll ow FAR

8 And the thing is, we have -- we record our
9 docunents in LTRO and what we have now t hrough
10 the new technol ogy, we are able to scan the

11 docunents and any -- like, for exanple, |ease
12 contracts that are expired, and they're no

13 | onger in effect after -- in accordance with 16
14 BIAM after -- it's either three or five, |

15 can't renenber off the top of ny head, 'cause |
16 don't do files every day. But after that,

17 then, what we do is we package up those | ease
18 records that are expired and we send them off
19 to the federal archive center, because they
20 have a controlled center where they won't
21 deteriorate, and it's down in Lexington,
22 Kansas. | guess it's sone big --
23 MR, BLACK: Lenexa.
24 M5. DANKS:. Lenexa. So they preserve the
25 docunents down there. So basically that's just
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1 a high | evel overview
2 M5. PAGEL: Wy -- why aren't they given
3 to the tribe then instead of the Bureau, just
4 send them down to Kansas? | know about that.
5 Way aren't we given an option to get our
6 records back? Wiy do you just take them and
7 forward themto Kansas?
8 M5. DANKS: Are you tal king about the
9 expired | ease contracts? On allotted land --
10 MR. NEWLAND: No, she's -- she's talking
11 about the historical records.
12 M5. DANKS: Oh, the historical records.
13 The | and records, that's negotiated in the
14 contract -- conpact. Then you can have those
15 records. But it has to be provided for in the
16 conpact. So, yes, the tribe receives those.
17 O they can receive them
18 M5. PACGEL: Not the way it's witten into
19 our AFAs. W have to follow the Bureau.
20 That's another thing, D ane, that | w sh
21 you woul d 1 ook at is our AFA.  You know,
22 everything is witten for the Bureau, it's not
23 for us, not for the tribes. They get to keep
24 flexibles in them And they also say that
25 they' Il give us our enployee's training and
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1 everything and they have to pay for it. That's
2 never been done, you know, nothing. But |'m

3 just saying, why aren't we given an option

4 I nstead of the governnent just shipping them

5 of f down to Kansas where we'll never see them
6 agai n?

7 M5. ROSEN. (Ckay. Do you want ne to --

8 MR. NEWLAND: You can if you want.

9 M5. ROSEN: Like | said previously --

10 Di ane Rosen, regional director -- is that we'll
11 have to take a | ook at the records that the

12 M nnesot a agency has on-site, and we can al so
13 take a | ook at those records that have been

14 retired to the federal record center down in

15 Lenexa, Kansas, because we do have the ability
16 to -- while we can't get the originals back

17 fromLenexa, they will provide copies back to
18 us. So -- and |I'mnot sure what -- |ike the

19 vol une that have been retired.
20 Tom do you know as far as how nany
21 records have been retired fromthe agency?
22 MR. BURR |'mnot sure specifically.
23 M5. PAGEL: How do we know when we have
24 no access to then?
25 M5. ROSEN. Well, those are things that
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1 when t he superintendent conmes onboard, that

2 we'll take a ook at. We'll | ook at what has

3 been retired and what records the agency has

4 that should be turned over to the conpact

5 tribes.

6 M5. PAGEL: Right, because we're not given
7 any option at all.

8 M5. ROSEN: So we'll take a | ook at that

9 and cone up with a plan on the best way to do
10 t hat .

11 M5. PAGEL: Thank you.

12 M5. ROSEN:  Un- hmm

13 M5. SMTH  Hello. | don't know if the

14 i ndividuals -- are they tal ki ng about | ease

15 records or are they tal king about their

16 original allotnment folders?

17 M5. PACGEL: W're tal king about all of our
18 records --

19 M5. ROSEN: Yeah, all of their records.
20 M5. PACGEL: ~-- you know, retired down
21 there. Wiy aren't we given an option? Not
22 only our land and stuff, our other val uables,
23 you know, treaties, all that stuff, our
24 contracts, everything. W're just not given
25 any option at all. They're just shipped off to
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1 Kansas.
2 M5. SMTH.  Okay. For our reservation, we
3 had our original allotnent folders have been
4 kept at the agency for as many years as -- |
5 wor ked for the governnent for a few years, 16
6 years before | started working for the tribe.
7 So |I've been working for, |ike, 30, alnost 40
8 years now. And our original allotnent folders
9 wer e al ways kept at the agency, and they're --
10 and they were shipped off, | think, in the
11 "80s. They had told the Bureau they had to
12 have these records shipped off so they can scan
13 t hem and what ever .
14 Okay. W requested those back, and we got
15 them back in a state where they didn't even
16 take care of them They were all -- sone of
17 the docunents were not even in the right
18 fol ders, and we have to put themall back the
19 way they were when they -- before they were
20 shi pped off. So we have them-- At the agency
21 they're in a fireproof safe -- | nean files,
22 and anyone can cone in and request to | ook at
23 their -- some of themdo famly trees, and they
24 have those docunents right there. They can
25 cone in and take a | ook at them they can nake
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1 copies. And -- but | think each tribe or each
2 agency should be able to get those back. |

3 nmean, maybe they won't be kept at the triba

4 offices, but at least they're there for soneone
5 to go take a look at. | don't see why they

6 can't get them back. W got ours back.

7 And for a honesite | ease, |like they were

8 tal ki ng about surveying, that is a big expense.
9 I don't think we should have -- | nean, two and
10 a half acres, why do you need a survey to go

11 out and -- when the staff at the Bureau have

12 been doing that for years. | nean, there's --
13 what's to two and a half acres and go out and
14 mark two and a half acres? Wy do you have to
15 have a surveyor to cone out to do that for

16 then? Wiy is that a requirenent?

17 MR. NEWLAND: Thank you for -- | think the
18 comments on the records issue, not rel ated

19 directly to the leasing right, is a very
20 I nportant issue. You know, going all the way
21 back to the sacred treaty rights, you know,
22 those original docunments are very inportant.
23 And | hear your concerns on those, and, you
24 know, M ke and | are going to go back and, you
25 know, we're going to raise this issue. W'|
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1 talk about it. And I know D ane said she was

2 going to cone back and discuss -- discuss with
3 you goi ng forward for your self-governance

4 conpact. On the surveys, you know, |

5 appreci ate your comments. W have themin the
6 record now We're going to go back and | ook at
7 that issue as well because we've heard it a

8 nunber of tines today.

9 M5. PACGEL: This is vital to our |and

10 | eases. \When we have to go back, you know, and
11 do famly trees and fractionated and find out
12 who' s what and where they are, if they're dead
13 or what, these are vital to land issues. Them
14 records are vital, just as our enrollnent is

15 vital. It does affect our |and | eases and

16 that. | mean, every tine it's brought up, it's
17 shoved aside, or we'll deal with it later.

18 Wl |, that does affect our |and issues, and |
19 want to go on -- on record stating that it's
20 very inportant, 'cause we have -- a |ot of
21 allotnments are in trouble over this. Thank
22 you.
23 MR, BLACK: | just want to comrent real
24 qui ck on the records issue, because | knowit's
25 pretty vital to everybody, just as it is to us.
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1 We have sone very strict regul ations and

2 requi rements in the nmanagenent and preservation
3 of federal records and tribal records, and we

4 use the facility down in Lenexa for the

5 archiving of those facilities. [sic] It's a

6 climate-controlled facility, and we're able to
7 preserve those records nuch better than we can,
8 you know, at some of our |ocal places, our

9 | ocal | ocations.

10 Now, if we have -- I'mgoing to ask Di ane
11 to go up and talk and see if she has her

12 records managenent officer here today and, if
13 possible, if they are here, we can maybe set

14 sonething up after this session is done and

15 have them conme and just kind of give you a

16 real -- have a real quick rundown of the

17 requi renments and how we manage the records that
18 are under our control. So if anybody woul d be
19 interested in that, I'll have D ane check and
20 see if sonebody's available to do that after
21 this session. Thank you.
22 M5. PACGEL: |'mjust a self-governance
23 director. None of ny land staff is here, so |
24 guess you'll deal with it when you set up a
25 meeting? | don't know the ins and outs of
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1 this, you know. |I'mjust there to do
2 sel f - gover nance.
3 M5. ROSEN:  Uh- hmm
4 M5. YOMKI E:  Madonna Yowakie. In
5 consideration of the tinelines that you have
6 for leases in here, have you addressed the
7 title status report process as well in those --
8 the timng, because if deals, business is going
9 to be done, those title status reports have
10 sonme timng requirenents as well.
11 M5. DANKS: In the proposed regul ations, |
12 don't know that -- well, we have to, you know,
13 determ ne who the | andowners are by getting a
14 title status report. There isn't a tineline
15 for receipt -- you know, for -- in this package
16 | didn't see any tineline for, you know,
17 procuring a title status report. But the
18 | andowner negotiates the | ease with whoever.
19 They go out and this is negotiated -- this is
20 negoti ated | easing now. So they go out and
21 they negotiate the | ease. They can get it --
22 you know, contact their agency and get a title
23 status report because they want to | ook at the
24 consent, because you want to cone in wth
25 consent in conpliance with the sliding scale is
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1 what | call it, but the consent requirenents

2 within the regulations. So you want to get a

3 title status report up front in order to

4 procure consent. And you contact the agency,

5 so you should just -- the |Iandowner, if they're
6 negotiating a | ease, or even the | essee -- the
7 | aw provides that the |lessee, if they're

8 negotiating a |l ease with the | andowner, they

9 can contact the agency and get the addresses.
10 But the | andowner needs to go in and get the

11 title status report. And | would ask for that
12 up front. So that's a very good question. You
13 need to ask, you know, to order it up front so
14 it doesn't hold things up is probably the first
15 t hi ng.

16 M5. YOMKIE: That's understood. And if
17 it'"'s atribally driven project, then the

18 | andowner has given authorization to nove

19 forward. But the title status report process
20 itself can be lengthy and add a ot of tine --
21 of docunentation of that |and. That process,
22 when it's not noving along as quickly as the
23 project itself isn't getting financed, when you
24 t hi nk about tine being noney, that that's a --
25 that title status report process, even with al
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1 the authorizations, can be lengthy, and it's in
2 the Bureau of Indian Affairs. And it's not a

3 criticism it's areality. And so it's like

4 that -- that process, if it's not addressed in
5 here, it should be as well, |ike sonme kind of

6 timng considerations for that.

7 M5. DANKS: Yes.

8 M5. YOMNKI E: Because we're assum ng that
9 all the authorizations are in place, it's just
10 where it's sitting in the office that does

11 title status.

12 M5. DANKS: Ckay. And on tribal |and,

13 tribally owned land, it's probably not going to
14 be as big of a process because you have one

15 owner. Wth regard to allotted | and, probates
16 and so on and so forth, they need to be updated
17 to get your certified TSR, and so that's why,
18 you know, when -- when the | andowner cones into
19 the office, that's the first thing that we
20 recommend that they request, and so we'll try
21 to order it up front, and just to renenber to
22 order it up front.
23 Now, with regard to nortgages, a |ot of
24 times the banks want you to get anot her
25 certified TSR proving that that | ease is on the
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1 TSR, and | think that is where the issue cones
2 up. And so sonetines you have to get -- if
3 you're going to nortgage it, you have -- the
4 bank will require it. And that's up to the
5 bank. And sonetinmes they want one after the
6 | easehold is -- but we just give the |andowner
7 what ever they need to get as many TSRs as they
8 need in order to get the | easehol d nortgage.
9 M5. GALLAGHER: Hi, nmy nane is Sandy
10 Gal lagher. I"'mwth the BIA M chigan agency.
11 And | think what she m ght be tal king about is
12 the length of tinme it takes sonetines to get
13 the TSR fromthe title plan. And we have them
14 probl ens al so, you know. Sone we get right
15 away, others it takes nonths. And they don't
16 have any tine frames on the title plan for
17 t his.
18 M5. JOHNSON: This is Lisa fromMlle
19 Lacs. And just tal king about the TSRs again, |
20 was just wondering, you know, at one point what
21 is the criteria on the certified TSRs, 'cause
22 at one point, you know, we were being told
23 that, you know, LTR is only certifying TSRs for
24 nort gages, you know, certifying the TSRs for
25 the allotnents, you know, to show consent in
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1 ownership. You know, that's really inportant.

2 And |I'mjust wondering, you know, do they stil

3 have a step? Because the other issue, too, is
4 even on tribal [ands where you have a tract,

5 say 80 acres, and you may have, you know,

6 numer ous encunbrances on there because you' ve

7 devel oped the property, when you' re doing a new
8 | ease, say on a site, you know, you want to

9 make sure that old encunbrance has been

10 renoved. And if we're not getting any kind of
11 a certified TSR on those types of tracts for

12 t hat purpose, you know, how are we know ng t hat
13 the stuff is being renoved at LTRO and a new

14 | ease is being put in its place, because, you
15 know, you don't subdivide an LTRO. Once you

16 have a tract, you know, a tract nunber, you nay
17 have 56 | eases on that tract. But at the

18 county, you would get a new tract nunber for

19 each of those divisions. You don't do that at
20 LTRO. So, you know, it's up to the real estate
21 departnents to be able to nmake sure that those
22 encunbrances are being renoved. And, you know,
23 they say they're cancel ed, but sonetines they
24 are delayed in the renoval of it at the title
25 pl an.
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1 MR, BLACK: | want to ask M. Geffre to
2 respond back there.
3 MR. CEFFRE: Yeah, ny nane is Jim Geffre.
4 I"'mthe realty officer for Geat Plains
5 Regional O fice. And the Bureau of Indian
6 Affairs uses a TAAMS title, of course, as the
7 ownership of record, and the LTRO only provides
8 certified TSRs for sales and to awards and on
9 the ownership, and also for nortgages. A TAAMS
10 title is realtinme, and as docunents are com ng
11 in fromthe 20 agencies and across the southern
12 states, per se, funneling into LTRO they're
13 reported, they're scanned, and they're put into
14 the system And -- and | understand that the
15 docunents that are conming in, they' re done
16 within days in terns of what -- what goes in --
17 as far as the updating goes to TAAMS title. So
18 when your agency, whether it's a M nnesota
19 agency or a Geat Lakes Agency or a M chigan
20 agency or one of the Geat Plains agencies,
21 goes in there and pushes that button to
22 retrieve a certain -- a TSR it's real close to
23 bei ng actually what's been recorded and shows
24 at the present tinme who the owners are and what
25 t he encunbrances are.
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1 It's not Iike the old days, where you used
2 to have an information system ELRIS, we'd to
3 wait to have batch updates, which would take a
4 day or two. So the TAAMS tine is realtine,
5 so -- and we're not requiring certified TSRs
6 for | eases, you know, and, you know, it is true
7 that on sone of the -- on many of our
8 al | onances on Great Plains and M dwest region
9 t he ownership are, you know, 1,500, 2000
10 owners. And when you get a request for a
11 certified TSR, which requires the chain of
12 title be updated fromthe last tinme it was
13 certified, does take tine for -- for the sales
14 of new owners, et cetera, on the title and
15 t hese nort gages.
16 So when we talk about a holdup for TSRs in
17 the | easi ng process, when we want to go in
18 there and find out who the owners are and what
19 their addresses are, that's a push of the
20 button. At the agency they can provide that to
21 the tribe or the individual |andowner. There's
22 also a report in TAAMS title that will show the
23 owners and a loan -- no ID nunbers, but it wll
24 show the owner and it will also show the
25 address along with that for anybody who's
National Court Reporters, Inc. * 888.800.9656 * #56821



Tribal Consultation Meeting, 3/31/2011 Page: 100

1 interested in leasing that -- you know, that

2 allotnment, in the case of an allotnent.

3 In regards to the title plan separating

4 out -- nmaking new tracts for every |lease, it

5 will list an encunbrance on a title is what it

6 Is. The | ease does not divide the ownership.

7 It encunbers the title. It's a contract. It's

8 a contract against the property.

9 So the Bureau of Indian Affairs, what we,
10 you know -- because -- because it's a contract
11 on title, it encunbers title and it does not
12 convey, we do not in BIA separate the title
13 ownership by -- because we have a | ease A,

14 | ease B, lease C. The only tine that we

15 subdi vide out an allotnent, per se, is if

16 there's a partitionnent; then we'll go back to

17 a dash, b dash, ¢ dash, d. Even |like nortgage

18 and right-of -ways, there's no prem se there.

19 There's no -- there's no legal authority but to

20 di vide that ownership up to create new tracts

21 per | ease, per grazing permts, sand to gravel,

22 what have you.

23 So | hope that helps a little bit on the

24 TSRs, the explanation of that. You know, it is

25 realtine, and | know they have a -- a good
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1 staff there that just pound these records in as
2 they cone in every day to TAAMS title to
3 mai ntain the ones that they can put in the
4 systemimedi ately. So if you have any
5 guesti ons about TAAMS title and that business,
6 TSRs, | would be happy to take those any tine
7 during this process. Thank you.
8 M5. DANKS: Just to respond to your
9 guestion, Lisa, on cancellation, TAAMS al so
10 i ncludes leasing. So any |ease that we
11 receive, or when it expires, so on and so
12 forth, it's all maintained in TAAM5, so you can
13 get an informational TSR starting at the
14 agency. And | know you al ready know that.
15 M5. JOHNSON: | nean, | guess what |'ve
16 been tal ki ng about, you know, over the | ast
17 several years as | get a TSR and | think
18 sonet hi ng shoul d have been -- | tried
19 addressing it earlier, where -- to renove, say,
20 a | ease that has expired --
21 M5. DANKS: Uh- hmm
22 M5. JOHNSON: -- it's still showi ng up on
23 the TSR So those are the kind of things. And
24 that mght be fromthe dunp from LR S to TAANS,
25 and whoever was doing the reconciliation didn't
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1 know whi ch stuff needed to cone off that is now
2 consi dered historical on title. But it's
3 just -- you know, when you're going through and
4 you' ve done this four tines and you're still
5 finding stuff that's on there that should be
6 renmoved, that's -- | guess that's where |I'm
7 you know, wanting to make sure that the
8 encunbrances show on that tract what's actually
9 t here.
10 MR, CEFFRE: JimGeffre. 1In regard to
11 the -- in the old days when you had LRI'S, we
12 had to manually go in the system and expire the
13 | eases. And, first of all, in gas |eases, the
14 agency at Turtle Muntain would | et us know
15 whi ch ones have expired, per se. W have to
16 manual |y do that. Under the new TAAMS -- under
17 the new TAAMS title, it will automatically go
18 away. When an ag | ease expires, it wll
19 automatically go away. So if you have any
20 | eases that are still show ng up on the
21 system -- excuse ne, on the TSR, those are from
22 the LRI S days, probably in those outer m dsts.
23 You have to understand that there's thousands
24 and thousands of |eases com ng in, you know,
25 annually into the LTRO and there nmay have been
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1 sonme -- there may be sone still show ng there.
2 But | think it's a FormC that we're stil

3 using to send that in to the LTRO. And they

4 wi Il take those off, just let them know. But

5 that's fromthe LRI'S conversion days, okay?

6 MR. NEW.AND: All right. Does anybody

7 el se want to get in any comments before

8 everybody's belly starts runbling for |unch?

9 kay. | think that -- | know our agenda
10 said that we would break at noon for | unch;

11 it's quarter to noon. |Is anybody up here going
12 to be upset if we have an hour, 15 mnute |unch
13 i nstead of an hour. No? | didn't think so.

14 Al right. W'Il adjourn until 1 o'clock,
15 and then we'll cone back and continue this

16 di scussion if folks want to -- want to

17 continue. Thank you.

18 (Lunch break taken)

19 MR. NEWLAND: Hello. |Is everybody ful
20 and sl eepy now? All right.
21 VWll, we're going to get back into the
22 rivetting topic of |easing regulations and
23 finish up this consultation session.
24 Agai n, for those folks who are just
25 joining us, | want to say thank you very nuch
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1 for your tinme today. Your comments are going

2 to really shape these regul ati ons goi ng

3 forward. | just want to -- you guys have

4 pi cked up these packets with the draft regs,

5 you' Il see watermarked on every page the word

6 “draft.” And | want to reiterate that these --
7 that this is a draft formright now, and it's

8 very easy for us to incorporate many of the

9 changes that are recomended when we circle

10 back and deci de that, you know, that's a course
11 that we can take. So this -- this discussion
12 Is very valuable and we've heard a | ot of very
13 i nformati ve and good comments that wll

14 hopefully hel p i nprove these regs going

15 f orward.

16 So wth that, | guess | will just open the
17 floor back up to folks if you want -- have any
18 new comrents on the draft |easing regul ations.
19 Not hi ng? Everybody spoke their peace this
20 norning, it sounds |ike?
21 MR. BLACK: Have you told them where to
22 send the coments and stuff?
23 MR, NEUBERGER: Yeah, | think you saw in
24 the PowerPoint, if you have witten comments
25 that you want to submt to us, electronic copy
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1 Is best at -- you can email to
2 consul tati on@i a.gov. O course, you can
3 al ways -- you can always mail a hard copy as
4 well to principal Deputy Assistant Secretary
5 Laverdure.
6 | see a comment or a question here in the
7 back.
8 MR, YANKTON: Justin Yankton from Square
9 Lake Nation. Just one other question on the
10 wi nd and sol ar resource permts. There was a
11 checklist that it says that you would be able
12 to provi de guidance, such as checklists, for
13 provi sions. Were could we -- is there a Wb
14 site or sonething that we could go and get this
15 checklist so that we know we're follow ng the
16 regul ati ons?
17 M5. DANKS: Currently they're processed
18 under the business |ease section in the current
19 regul ations at 25 CFR, 162, Subpart F. But
20 these -- these proposed regul ations, they're
21 trying to streanline themso they're nore
22 specific to wind energy. So now, currently,
23 you woul d process a wi nd energy | ease under 25
24 CFR 162, Subpart F. And so we do have a
25 busi ness | ease handbook whi ch has a sanpl e.
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1 Now, it's just a sanple. It has a checklist in
2 there as a guide, and then there is also a

3 sanpl e | ease. But the Division of Energy and

4 M neral s out of Denver, we have a -- a

5 representative here fromthere, but they also

6 have a nodel, nodel |ease -- or, no, | guess

7 it's a sanple, sanple wi nd energy | ease that

8 you can get out of -- is he still here? Are

9 you still here?

10 UNI DENTI FI ED VO CE:  Yup. The Wnd Atl as.
11 M5. DANKS: And we have a copy of it, but
12 you can get in contact wwth himand they can

13 probably send you a pdf copy. So that's what
14 we have avail abl e now under the current

15 regul ati ons. W would have to, you know,

16 redraft our handbook and our -- anything after
17 t hese regul ati ons are pronul gat ed.

18 MR. NEW.AND: | know that other parts of
19 the regul ations reference sanple | eases as
20 wel |, and, you know, | don't believe that those
21 are incorporated in the draft, the rule. But,
22 you know, that will be -- as these get noved
23 further down the court, we're going to take a
24 | ook at putting those nmaterials together as
25 wel | .
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1 M5. JOHNSON:  Under what nust be incl uded
2 in the provisions, there's a section under six,
3 the lease -- lessee indemifies the United
4 States and I ndi an | andowners agai nst all
5 liabilities or costs relating to the use,
6 handl i ng, treatnent, renoval, storage,
7 transportation or disposal of hazardous
8 materials. |Is this conplying with the
9 responsi bl e party under CERCLA, or has that
10 been | ooked at in the definition of who a
11 responsi ble party is for environnmental |aw?
12 M5. DANKS: | don't really know t he answer
13 to that one.
14 MR, NEWLAND: You know, | think we're
15 going to have to get back to you on that
16 guestion. Maybe if you want to touch base with
17 me afterwards, because | know that there are
18 I ssues -- you know, we deal a lot with issues
19 related to the CERCLA, so let's touch base
20 after.
21 Well, 1'lIl look around for one |ast set of
22 comments. GCh, we got one here.
23 MR. BROWN: Good afternoon. M nane is
24 Darwin Brown, and |I'mvice chair of Spirit Lake
25 Tribe. W have a few of our council here, and
National Court Reporters, Inc. * 888.800.9656 * #56821



Tribal Consultation Meeting, 3/31/2011 Page: 108

1 this is the first tinme |'ve seen the book, so
2 we're going to take this back and review it
3 with our council and we will submt, like you
4 said, online our questions, concerns, but a | ot
5 of it does |ook good. But if we have any ot her
6 I ssues or concerns, we will get themto you
7 guys.
8 MR, NEWLAND: Ckay.
9 MR. BROMN: Ckay? Thank you.
10 MR. NEW.AND: All right. Wth that, |
11 think that -- you know, | think we'll | ook at
12 cl osing up shop here on this consultation. |
13 t hought maybe we woul d get sonme new fol ks after
14 lunch, but it |ooks |Iike everybody got a bite
15 to eat and stuck around.
16 | know that today is opening day of
17 basebal |, and I'mcrossing ny fingers that the
18 Tigers win the Central Division this year and
19 get past those darn Twins. But, in any event,
20 | again want to thank everybody for -- on
21 behal f of the Assistant Secretary for com ng
22 out and participating in this consultation
23 session. | want to thank especially D ane and
24 her team Tammy and Kayl a, also D rector Black
25 for taking the tinme. | know he was up on
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1 Capitol H Il yesterday wth the budget
2 hearings, and he flew out late -- |ate night
3 | ast ni ght because he wanted to be here; and
4 Liz Appel fromour O fice of Regulatory Affairs
5 that do a terrific job on these sort of things,
6 but nost of all you guys for com ng out and
7 sharing your thoughts with us today.
8 "Il be -- you know, I'll be sticking
9 around for a little bit if anyone wants to cone
10 up and ask questions about other matters that
11 the Assistant Secretary's Ofice is handling,
12 and | ook forward to reading your witten
13 coments as they cone in. Do you want to say
14 anyt hi ng?
15 MR, BLACK: Nope, pretty much echo the
16 sane things.
17 MR. NEWLAND: So thank you all very much,
18 and that will conclude our consultation session
19 today on the | easing regul ati ons.
20 (The session ended at 1:25 p.m)
21
22
23
24
25
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REPORTER S CERTI FI CATE

I, Lori Sorenson, a Registered Professional
Reporter in the State of M nnesota, do hereby certify
that the foregoing pages of typewitten materi al
constitutes an accurate verbatimrecord transcribed from
the stenotype notes taken by ne of the proceedi ngs
af orenenti oned before the tribal |eaders, tribal counci
menbers, tribal representatives and Bl A staff on the

31st day of March 2011, at the tines and pl ace specified.

DATED: April 13, 2011
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Lori Sorenson

Regi st ered Professional Reporter
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