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The Government of the United States remains deeply committed to the belief that the U. S.-Japan Enhanced
Initigtive on Deregulationand Competition Policy represents the most important bilatera vehide by which
to address structura and regulatory barriers impeding access to Japanese markets for U.S. goods and
services while smultaneoudy helping to return Japan to sustainable economic growth. The United States
therefore we comes Japan’ s decisionto implement another three-year deregulation program and its Sated
desireto make the Enhanced Initiative “more meaningful.” Withthisinmind, this year’ srecommendations
place anevengreater focus on essentia deregulatory steps the United States Government believes Japan
should undertaketo restructureitseconomy inways that will address consumer interestsand create amore
competitive business environmen.

The United States Government al so wel comes Japan’ s recent determinationto accomplishan information-
technology revolution within five years. To coincide with this laudable god, the telecommunications
component of this submission has been expanded to include information-technology. Reflecting the
crosscutting nature of this sector, 1 T-related policy recommendations appear throughout the submission,
including in energy and in housing.

In June 1997, the Governments of the United States and Jgpan recognized the importance of continued
bilaterdl focus on deregulation when they established this initiative, which identifies key sectors and
structura areasfor particular atentionby the two Governments. The United Stateswel comesthe progress
achieved thus far under the Enhanced Initiative, set out in the First, Second and Third Joint Status Reports
issued by the leaders of the two countries in June 1998, May 1999 and July 2000, respectively. The
United States Government anticipates full implementation of the agreed measures contained in these
reports.

The United States Government is pleased to present to the Japanese Government this submission on
deregulation and competitionpoalicy. In addition to containing numerous specific, concrete proposdsinadl
the sectors covered under the Enhanced Initiative, this submissonaso cdls for sgnificant sructura reform
in Jgpan. This document and the results of numerous bilateral working group meetingsto be held in the
coming months will form the basis for a Fourth Joint Status Report to be issued in the soring of 2001.
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TELECOMMUNICATIONS & INFORMATION TECHNOLOGY

Echoing views long advocated by the United States, consensusis developing in Japan that creation of a
vibrant information technology sector requires a fundamentd re-orientation of both the busness
environment and business-government relaions. Otherwise, the emergence of a*networked economy”
inJapanwill remain hostage to the collusive, inefficient structures and practices of Japan’s“old economy.”

Japan's difficulty in dimulating invesment and growth in information technology has its roots in
telecommunications practices and policies but extendsto other dementsof the sector aswel -- the Internet,
electronic commerce, computer services, and software which form the networked economy.

Japan's response to this challenge has been to propose a range of palicy initiatives, many of which have
merit, suchasdiminatingbarriersto dectronic commerce. Traditiona government responsesto low growth
(i.e. promotion of pecific companies and technologies), however, risk introducing distortions into the
market that prevent true innovation and market-oriented responses, and continue to hobble the sector.

The United States’ experienceisthat the government’ smostimportant role is ensuring that competitionand
the innovationthat drivesit are free to flourish. Thishasbeen achieved by opening the telecommunications
market to competition amnong companies, clearing away outdated rules incompetible with a competitive
environment and ensuring that partici pantswithmarket power, particularly inthe telecommuni cations sector,
are subject to adequate discipline to prevent them from thwarting competition.

TELECOMMUNICATIONS
l. I ndependent Regulator

The current structure of the Ministry of Posts and Tdecommunications (MPT) impairs its ability
to function as a regulator in an impartia and independent manner. Thisis particularly evident in:
(@ poaliticad influence onthe regulatory function, whichtendsto favor NTT; (b) MPT's dua roles
in industrid promotion and regulation, which often conflict -- particularly where individud
companies are identified as vehidlesfor MPT's indudtrid policy gods, and (c) the government's
interests as a substantid shareholder in NTT. The influence of these pressures on regulation is
evident in policies to promote Internet services in Japan. In this case, the Ministry has endorsed
policies, suchasflat-rate access and fiber-to-the-home, designed to expand Internet usage but has
not ensured that sufficient competitive safeguards are in place to prevent NTT from usng these
policies to monopolize the sector.

The imminent restructuring of M PT provides atimdy opportunity toimplement inditutiona changes
in JFY 2000 which strengthen regulatory independence through measures that:



Shied the regulatory functionfrom political influence through stronger structura safeguards
relating to personnd, accountability, and regulatory mandate, including the full separation
of the regulatory function from other Minigterid functions, asin other OECD countries,

Ensure that the regulatory function is completely separate from any industrid promotion
where funding of new technologies and/or servicesisinvolved (A Ministry that both
regulates and promotes industry faces inevitable conflicts of interest that undermine its
ability to act in an impartiad manner, snce promationa activities often benefit one market
participant or groups of participants over others));

Eliminate potentid conflicts of interest between the government's role as shareholder and
regulator of a dominant carrier by fuly divesting government ownership in NTT as
expeditioudy as possble;

Require greater transparency and accountability indecisionmaking (Lack of transparency
obscures and thereby permits ingances in which the policy rationde for regulatory
decisons may be distorted by politica influence and industrid policy gods. Greater
trangparency involves basing regulatory actions on open proceedings rather than closed
study-groups. Currently, M PT-gppointed advisors producerecommendationsunder non-
transparent MPT guidance. The legd status of these recommendations is unclear and the
recommendations aresubject to minima notice and comment, whichrestrictsfulinput from
dl interested participants.); and

Prohibit inditutional promotionand facilitationof amakudari, which raise serious conflicts
of interest.

Dominant Carrier Regulation and Competition Safeguards

An independent regulator needs a strong mandate based on dominart carrier ("asymmetric”)
regulation to operate effectively. The United States Government suggests that the Japanese
Government prepare in JFY 2000 draft legidation to establish a regulatory framework with the
promotionof competitionfor the benefit of consumers asthe primary objective and the fundamenta
criterion guiding dl regulatory action. Specificdly, new telecommunications legidation should:

A.

B.

Set out a clear, pro-competitive mission for an independent regulatory function;
Implement dominant carrier regulation, which involves:

1 Identifying markets and market sesgments where carriers are dominant;



Exercisng more effective oversight over dominant carriers by requiring approva
after thorough examination of rates, terms and conditions for any retall and
wholesde sarvice offerings where the supplier is a dominant carrier.  Such
oversght should give the regulator full authority to set rates (as opposed to current
practice of “inviting” NTT to file a tariff which the regulator cannot unilateraly
dter) and include:

a

Regquirementsto conduct imputationtests on any essentia service offering
subject to competition to ensure absence of anti-competitive cross-
subsdization;

Prohibition on broad-based "trid" services (e.g., discount plans) that
permit NTT torapidly developand depl oy servicesin competitive markets
without adequate competitive safeguards,

Prohibition on joint marketing and bundling of servicesby NTT East and
West and other NTT entities;

Authority to mandate access by competitors to the full range of dominant
carier physca facilities,

Prohibition on NTT regiona operators entering new markets (e.g. long-
distance) until they have demonstrated, based on objective measurements,
that local markets have been fully opened to competition;

I ntroductionof strengthened measuresto ensure that therestructured NTT
entities do not engage in anti-competitive cross-subsidization or impose
inefficiency-related costs on competing carriers.  Specificaly, by theend
of JFY 2000, the Japanese Government should:

(1)  RequiretheNTT Holding Company, NTT East, NTT West, NTT
Communications Corporation, NTT Facilities, and NTT
Commware to publish separate financid reports that meet
Generally Accepted Accounting Practices (GAAP); and

2 Requirethat any NTT reports to MPT on successor companies
interactions (induding finendd, R&D, personnel and other
interactions), as caled for by MPT inits April 1999 response to
NTT’ s restructuring plan, be made public.



0. To support the exercise of more effective oversight, the Japanese
Government should strengthen enforcement activitiesby ensuring that the
regulatory agency hasthe goal of investigating anti-competitive conduct as
well asthe resources and authority to do so, including to audit accounts
and property records of dominant carriers, levy fines, suspend service
offerings, and obtain full and timely access to informetion.

3. Freeing new entrants from regulatory burdens (and regulatory resourcesto focus
on dominant carriers). Specificdly, anew law or regulation should diminate for
new entrants the requirement to file:

a businessplans and changesinbusinessplans or plansfor services offered;
b. cod judtification for service offerings,

C. technica details of network and changes thereto;

d. consignment agreements (e.g. for leased circuits, IRU's, etc.); and

e interconnection agreements between competing carriers.

D. In order to create an environment which promotes the development of and access to
diverse Internet services, MPT should direct the NTT regional companies to modify the
structure of their discount and flat-rate servicesto ensure that they are not anti-competitive

by:

1 Requiring the NTT regiond companies to apply discounted prices for loca
discount services (e.g., Telehodai, Time Plus and flat-rate Internet) to calsthat
terminate on its competitors loca networks; and

2. RequiringNTT to providecapacity-based (flat-rate) interconnectionarrangements
with competing networks for Internet access at the ZC level. This should permit
Internet providers hosted by competitive carriersto offer their subscriberswho are
NTT customersflat-rate access plans that can competewithNTT's OCN service
and ISP'shosted by NTT.

[I1.  Interconnection
A. In CY 2000, the Japanese Government should put in place amended ordinances on

interconnectionthat implement rate reductions inamanner cons stent withdecisions stated
in the Third Joint Status Report which ensure that:
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1 NTT diminate the interconnection surcharge applied to calls originaing or

terminating on ISDN lines,

2. Accderate the rate of reduction in interconnection fees should traffic incresse a

arate greater than that projected by NTT East and West ;

3. Develop capacity-based interconnection rates as an dternative to metered rates

initsreview of the LRIC Modd;

4, Within CY 2000, requirethe NTT regiona companies to provide interconnection

within 9x months of gpplication, without assessng “ premium charges,” unlessthere
is a need for mgor network modification (and to require itemized charges for
modification, subject to independent review);

5. DevelopinJFY 2000 interconnection conditions applicable to NTT DoCoMo as

a “dedggnated carrier” for setting termination rates onto DoComo’s network.
Require NTT DoCoMo to:

a Publish its interconnection tariffs, including rates, terms and conditions,
b. Disclose its computation methodology for interconnection rates;
C. Provide interconnection within sx months of gpplication; and

d. Ensure competing carriers the right to set retall rates for their subscribers
for calsterminating on DoCoMao's network.

6. Edtablish regulations that require NTT regiond companies to expand the list of
functions congdered basic in their tariffsto include al services currently avalable
to NTT customers. For services where NTT can prove that a “value added”
chargeisvdid, NTT should be obligated to provide such services to competing
carriers a wholesde rates.

V.  Rightsof Way and Accessto Incumbent Facilities

A.

During CY 2000, Japan should develop unified regulations to beimplemented throughout
the Japanese Government in JFY 2000 that will require NTT to provide transparent, non-
discriminatory, timdy and cost-based accessto dl poles, ducts, conduits, insdewiring and
rights of way it owns or controls. Such regulations should:



V.

6.

Require NTT to make avalable onatimely bass dl necessary information about
fadilitiesit controls and alow other carriers to ingpect these facilities,

Ensure that rates, terms and conditions for access, use and congtruction are just,
reasonable and non-discriminatory.  MPT should require disclosure of how
charges are calculated in order to ensure contracts arefair;

Edtablish clear rules for costs and burden-sharing associated with surveys and
facility modifications,

Require surveys, construction and ingdlation be made on a non-discriminatory
basis within a specified time frame;

Permit competitive carriers to indal and maintain their own facilities located on
NTT property (including fiber in NTT ducts and conduits); and

Maintain an expeditious and unbiased complaint settlement procedure.

B. Applicationof suchrulesto dectricity companies, utilities railroadsand highway operators
should aso be considered.

1.

As priority measures, by the end of CY 2000, the Japanese Government should:

Extend the interconnection obligations that MPT has placed on certain parts of
NTT snetworks (e.g. up to the manhole closest to the switch) to other bottleneck
fadilities, induding conduits and ducts linking fiber loops and customer premises,

Himinate the “ 30-centimeter” rule that prohibits efficdent use of utility poles for
competitive carriers cables,

Eliminate the Minigtry of Condtruction’s winter/spring road digging moratorium;
Eliminate mandatory 5-7 year intervas between digging of certain roads,

Expliatly permit trenching of cables, as opposed to ingdlation of conduits and
tunnds and

Establish common guidelines to be followed by each and every road authority in
granting carriers permission to dig roads to ingdl their facilities.

Resale/lUnbundling



VI.

A. In JFY 2000, MPT should eliminate dl restrictions on carriers  ability to combine owned

and leased fadilitiesinbuilding their networks, ensuring thet al carriers have the choice to
build, buy or leasefadilitiesin any combination necessary to facilitate thair businesswithout
having to pay for any parts of the network they do not need. Specificaly, MPT should:

1. Permit Typel and Type 1 to lease IRU's, induding wavelength-based IRU’ s, for
any period of time;

2. Require NTT to provide wholesdle productsfor dl service productsin which it is
dominant (leased lines, directory assistance, etc); and

3. Require NTT to provide access, priced a LRIC, to unbundled e ements of:
a Locd loops, including:
(1)  high-capacity lines,
2 sub-loops,
3 dark and lit fiber, including fiber-to-the-home; and
4 ingde wiring owned by a designated carrier.
b. Inter-office tranamission facilities, or trangport, including dark fiber;

C. Enhanced extended link (EEL ), including a combination of an unbundled
loop, multiplexing/concentrating equipment, and dedicated transport;

d. Equipment to connect loop equipment and inthouse wiring, including
remote terminals and passive optica network devices (PONs); and

e Individud wavdengths, where NTT has WDM equipment, in market
segments where NTT is dominant.

Co-Location
To promote the expansonof servicessuchas DS, competing carriers should be dlowed to place

equipment dongsde NTT equipment inNTT buildings or as closeto the MDF as possible for the
mogt efficient construction of their network. MPT should ensure that NTT:



A. Charges competing carriersthe samerate it chargesan NTT group company by making
public rates, terms and conditionsthat NTT group companies enjoy;

B. Fully discloses in a timdy manner information concerning the availability of space in the
locd NTT building;

C. Judtifies the basis for charges,
D. Undertakes congtruction within a set period from the date of gpplication;
E Allows other carriersto carry out maintenance of their own facilities, and

F. Ensures that carriers have access to operation support systems (order, supply,
mai ntenance, recovery, billing and access).

VII. Spectrum M anagement

VIII.

The Japanese Government should introduce transparency into its spectrum management policies,
induding procedures for dlocation and assgnment of spectrum, and, where gppropriate, should
use spectrum auctions. Asafirst step, the MPT should publish details of current procedures and
propose further steps to increase the transparency of the process.

Other |ssues

Diding parity: MPT should ensurethat NTT fully implementsits obligationto provide diding parity
inany and al locations requested by competitive carriers on atimely, reasonable basis.

Number Portability: MPT should ensure that NTT fully implements number portability so any and
dl customers are adle to retain ther telephone numbers when they change operators if they so
choose.

ICAIS: MPT, withMITI, should contributein JFY 2000 to devel oping further andysis of how the
state of competitionand regulatory response (or lack thereof) in the Ada Pecific region contribute
to high Internet costs, based on domestic inputs such as leased lines, backhaul costs, and choice
of loca tdecommunications service providers.

INFORMATION -TECHNOLOGY

In July 2000, the United States Government and the Japanese Government agreed under the Okinawa
Charter on Globa Information Society on key principles to foster the development of the information-
technology sector. The United States is pleased that Japan intends to reviseitslaws for the digital ageto



further facilitate e-busness (including e-commerce and e-government). Given the rate of innovation,
choices of technology and how they can be applied in these areas are generdly best left to the private
sector. Where the Internet is concerned, government should deal narrowly with specific problems, while
cregting an environment where private-sector initiatives can flourish and transactions can take place
securely.  Following are some specific areas where the government can contribute to a more effective
environment in JFY 2000. In many cases, these reflect principles in the Okinawa Charter.

IX.  Promoting Tradein Digital Products
To promote trade in digital products (for example software, games, and music) the United States
and Japan should endorse unfettered market accessfor digita products transmitted eectronicaly
between Japan and the United States (excepting illegd content) and agree to cooperate inensuring
such access in third markets.

X. Carrier Liability

The Japanese Government should expand coverage of the commoncarrier provisonunder Japan's
Teecommunications Business Law to include generd Type Il and specid Type |l carriers.

XI.  Intélectual Property

Robust intellectua property protection is essentid to the growth of eectronic commerce. To this
end, the Japanese Government should:

A. Clarify that the Japanese copyright law prohibits unauthorized “temporary copies’ as per
the WIPO Copyright Tresty;

B. Amend the copyright law to clarify that the persond use exception does not apply in the
digitd environment, Snce it isinconsstent with permissble limitations and exceptions on
rights under the Berne Convention, Article 9(2); the TRIPS Agreement, Artide 13; and
the WIPO Copyright Treaty, Article 10;

C. Amend the Copyright Law to provide for statutory damages, and

D. Ensure, conagent with the WTO TRIPS agreement, that business method patents,
particularly relaing to the Internet, are protected in Japan.

XI1.  Electronic Government Procurement

To further promote e-commerce and e-government, the Japanese Government should:



X111,

XIV.

XV.

A. Ensure that information on government procurement tendersis available viathe Internet
and that bids for contracts are accepted e ectronically and, to the extent possible, make
thisinformation available in English in order to maximize the number of potentia bidders
and thus provide alarger pool of more competitive bids, and

B. Eliminate paper-based requirements for conducting transactions on-line.

Security

Japan should adopt and implement the principlesin the 1992 OECD Guiddines for the Security
of Information Systems regarding user choice, internationa standards, and industry-led, market-
driven development of encryption products and services.

E-Commerce Legal Framework

In preparing its legd framework for globa dectronic commerce, Japan should revise any media
specific laws and evidentiary rules in a manner that is technology-neutral and consstent with the
1996 UNCITRAL Modd Law on Electronic Commerce. In this regard, Japan should:

A.

Revise existing laws and regulations that constrain the growth of e-commerce such as
requirementsfor face-to-face transactions, requirementsfor paper-based documentetion,
and physicd location; and

Implement its digitd Sgnature law in amanner that is flexible and market-based, and adso
clearly respectsthe rightsof partiesto choose the method for authenticating their dectronic
transaction.

Privacy |ssues

A.

Japan is currently drafting a law to protect persona information. In this process, the
Japanese Government should strike the careful bal ancebetween protecting consumersand
the free flow of datafor the private sector that is needed for e-commerce to flourish, as
was agreed in the Okinawa Charter.

Japan's Outline for Basic Legidaionfor Personal Data Protection (or the Draft Outline of
the Privacy Bill) appears to take a more regulatory approach to privacy protection and
represents a clear departure from the Japanese Government’s existing approach to
privacy. The United States recommends that Japan:

1. Continue to support a sdf-regulatory privacy framework with the goa of meking
it more effective rather than moving toward a more regulatory gpproach;
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XVI.

2. Since domestic privacy laws can have an impact on globa e-commerce, Japan
should consult closaly withthe United States and other countriesto ensure that the
fina law is not unduly restrictive so as to stifle e-commerce or create market
barriers, and

3. Allow consumers rather than the government to choose how to manage their
digital identity and to protect their persond information online.

Rulemaking Process

To ensure that dl interested parties have timely, fair and non-discriminatory opportunities to
paticipate in the development of regulations affecting the information-technology sector, the

Japanese Government should:

A. Continue to utilize the Public Comment Procedure for implementing regulations;

B. Provideat least a 30-day comment period, and to the maximum extent possible, a60-day
comment period;

C. Make dl of the comments available to the public; and

D. Provide an opportunity and sufficient time for the public to submit reply comments; and

respond to the public commentsin the find regulations.
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MEDICAL DEVICESAND PHARMACEUTICALS

Japan’s medica devices and pharmaceuticas market is the second largest in the world. Nevertheless,
Americanmanufacturers, whichare global leadersinthese sectors, continue to face regulatory barriersthat
impedethar effortsto introduce new productsin Japan. Thewider availability of innovative medical devices
and pharmaceuticals that offer improved and more cost-effective treatments to patients are crucid to
Japan’ s objective of achieving better hedthcarewhile containing overdl hedthcare costs. Inthefirgt three
years of the Enhanced Initiative on Deregulationand Competition Policy, the United States and Japanese
Governments have made important progress, such as shortening the new drug approva period tol2
months, increasing the use of foreign dinica datafor gpproving medica devices and pharmaceuticals, and
providing provisiond pricesfor certain new medica devices. Thereis, however, substantial room for more
progress under the Enhanced Initiative, particularly giventhat Japanwill soon be embarking ona sweeping
reform of its hedthcare system.

The Government of the United States welcomes continued discussons on the steps the Government of
Japan has taken to implement previous commitments under the Enhanced Initigtive. The United States
Government aso welcomes this opportunity to make new proposals for further market-opening progress
in these important sectors and recommends that the Japanese Government:

l. Recognition of Innovation

A. Promote the Availability of Innovative Pharmaceuticas. Asgtated inthe Third Joint Status
Report, the Japanese Government will continue to discuss reform of the pharmaceutical
pricing systemwithinterested parties, indudingthe United States Government and indudtry.
Discussons will al'so consider the benefits and shortcomings of the current sysemaswell
as dternatives with the god of promoting and rewarding innovation to increase the
availability of innovative pharmaceuticas.

B. Promote the Avalability of Innovative Medical Devices. While taking into serious
congderation the views of industry through active didlogue, develop and implement a
transparent and predictable system to expedite and increase the availability of innovetive
medica devices (C2 products). This sysem would include, for example, provisiond
pricing, reimbursement caculation, and the timing of fina rembursement listing.

. Approval Process

A. Speed the Approval of Innovative Medica Devices. Improve the consistency and speed
of the gpprova process for medica devices by:

1 Clarifying categories for device applications;
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2. Ensuring the consistency of, and adherence to (during the review of gpplications),
advice provided in prior consultations by reviewers, and

3. Providing opportunitiesfor gpplicants to discuss their medical device goplicaions
with senior Ministry of Hedth and Welfare (MHW) officids.

B. Reduce the burden on applicantsunder the Measurement L aw by adopting anotification
system.

C. Speed the Approva of Innovative Pharmaceuticals. The United States Government
welcomesMHW' sdecisionto shortenthe review time for new drug applications (NDAS)
to 12-months. From submissionto approval, continuing efforts should be made to redize
total gpprovd times of 12 months.

1 To enhance understanding of the new NDA 12-month review process, MHW
should issue a Noatification (tsuchi) outlining the steps of the process from
submission to gpprova.

[11.  Acceptance of Foreign Clinical Data

A. Limiting Bridging Studies. Continueto accept foreign clinical dataasthe primary evidence
of dinicd safety and efficacy, and affirmthat bridging studieswould only berequiredwhere
necessary to extrapolate that data to the Adan population. Also take steps to prevent
excessive duplication of dinicd trids which can delay availability of new therapies and
unnecessarily waste drug development resources by:

1 Affirming that as noted in Appendix C of the ICH Guidelines, the three most
relevant racia groups are Asan, Black, and Caucasan;

2. Taking steps to enhance the trangparency and consistency of determining when
bridging studies are required; and

3. Making it unnecessary to conduct an additiond bridging study for an additiona
indication when data to establish extrgpolation to confirm comparability exists to
support the initid indication of amolecule.

V.  Transparency

A. Providing Adequate A ccessto Pricing Organizations. Ensure adequate accessis provided
for gpplicants to present views and discuss rdevant matters before the Drug Pricing
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Organizationand the Specia Organizationfor Insurance-covered Medical Materials, which
will be established in October 2000.

V. Nutritional Supplements
A. Promoting Market Liberdization Continueto inditutionalize and implement the measures

recommended by the Office of the Trade and Investment OmbudsmanonMarch18, 1996
to promote liberaization of the Japanese nutritiona supplements market by:

1. Utilizing foreign data and information to approve products and support
nutritional/hedth benefit daims; and

2. Publicizing the data required and the criteria by which approvals of herbs,
minerds, vitamins, excipients, and nutritional/heath benefit clams are judged.

VI.  Health Care Services
A. Promoting Deregulation Deregulate the healthcare services sector -- induding advertisng

and the scope of services provided -- with an am to improving the efficiency of Jgpan's
hedlthcare system by:

1. Allowinghospitals and healthcare providersto advertise ther servicesand provide
relevant information to patients. This would include internationally recognized
credentials and accreditations, and the avallability of payment or financing terms
for procedures not reimbursed under the nationa hedth insurance system; and

2. Modifying the definition of iryo hojin to alow for a greater scope of activitiesto
be outsourced.
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FINANCIAL SERVICES

The Government of the United States wel comes Japan's successful implementationof the measures under
the 1995 U.S.-JapanM easures Regarding Financia Servi ces, negotiated under the U. S.-Japan Framework
Agreement, aswell as Japan's actions takento date under its Big Bang financid deregulaioninitiaive. The
United States Government will continue to closdy monitor the implementation of the measures that have
beentaken, as well as regard withinterest additiona steps under the Big Bang initiative to further openand
develop the Japanese financial market.

Specific Measures

In this context, the United States welcomes deregulation in the fdlowing areas at the earliest
possible date:

A.

Permit the Postal financid inditutions (Kampo and Yucho) to employ the services of
invesment advisory companies through direct onshore trust arrangements ¢okutei
shintaku) without the requirement to convert asset postions into cash before changing
asset managers.

Smplify the disclosure requirements for investment trusts, including requirements for
drafting and updating a prospectus, and relax the requirements for delivering the
prospectus and disclosure forms to investors by permitting eectronic delivery.

Himinate the requirement for physica certificates for privately placed fixed income
securities and investment trusts.

Permit multiple classes of shares for investment trusts to provide more flexibility and
efficiency in gructuring products.

Require ful mark-to-market accounting for dl investment trusts in order to protect
investors.

Modify the regulations on Japanese Government Bonds (JGBS) to permit foreign holders
who use globd custodians to enjoy the exemption from withholding tax.

Introduce tax-advantaged defined contribution penson plans, in a transparent and
competitive environment for product selection, investment offering, and planadminigration.

Review current requirements for financid ingtitution reporting and record keeping, and
revise or remove those requirements for which there is no clear prudentia or disclosure
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need. Allow financid ingtitutions to maintain records in eectronic form, and where
possible, to distribute reports and filings by € ectronic means.

Transparency

To improve transparency infinancia sector regulatory and supervisory practice, the United States
would welcome measures in the following aress at the earliest possble date:

A. The operations and decison making of industry associations that have a sdf-regulatory,
investor protection, or other public policy role should be conducted in a trangparent and
open fashion.

1 Proposed rulemaking by industry associations should be made avallable for public
comment. Comments received from the public should be taken serioudy in the
formation of fina rules governing associaion members.

2. Written materials -- including regulations, supervisory standards and other
guidance, operating rules and procedures, market studies, and other statistical
compendia -- should be available to the public at reasonable costs of production
and duplication.

Insurance

The United States wel comes efforts by the Government of Japanto more fully deregulate and open
itsinsurance sector to internationa competition. In particular, the United States gppreciates recent
steps by the Financid Services Agency (FSA), to incresse transparency and improve
adminigrative procedures and practices in the insurance sector, including continued deregulation
of the insurance product and rate approval processes, further shortening of examination periods,
and optimizing personnd and other resources.

The Japanese Government has stated that one of the four main objectives of itscentral government
reform program, which will be indtituted in January 2001, isto increase government trangparency.
Buildingonthisobjective inthe insurance sector, the United States urgesthe Japanese Government
to teke additiona measuresto achievethisgod.

A. Transparency inthe Regulatory Reform Process. The FSA plansto further deregulate the
Japanese insurance market, induding thethird sector, may involve the development of new
or modificationof various exiging insuranceregulations and guiddines. AsFSA launches
such regulatory reform efforts relating to areas including, but not limited to, direct mutud
entry into the third sector, sales of insurance products by banks, and the operation of case
agents, the United States urges the FSA to undertake the following measures.
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Adopt the god of increasing competition as one of its guiding principles; and

Afford the insuranceindustry (both foreignand domestic) meaningful opportunities
to be informed of, comment on, and exchange viewswith FSA officids regarding
the formulaion or modification of such guiddines or regulaions, including:

a use of the Public Comment Procedures; and
b. dlowing foreign and domestic insurance industry representatives

membership on FSA-related advisory groups which currently provide
recommendations to FSA on proposed regulatory changes.

Postal Insurance (Kampo). Consgistent with its October 1999 deregulationsubmissonto

the Japanese Government, the United States continuesto regard expans on of government
insurance schemes offered by Kampo in a manner that competes with private sector
insurance product offerings, to be inconsstent with Japan’s gods of deregulation to
promote free, fair, and globa financid markets. The United States also notes that such
schemes fdl outside the scope of the Insurance Business Law, and are not subject to
oversight by the Financid Services Agency (FSA) or the Japan Fair Trade Commission
(JFTC).

1.

The United States urges Japan to hdt any consderation of the expansion of
Kampo underwriting activities to new life or non-life product lines.

Building onthe provisons of the Third Joint Status Report, should the Ministry of
Pogts and Telecommunications (MPT) begin the formulation of any new plansto
expand or modify the insurance products or riders sold by Kampo, the MPT
should gve early natification of such consideration to al interested parties,
including the U.S. Government and foreign insurance providers.

As part of the Japanese Government’s adminidretive reform plans, in 2001 a
“Postal ServicesAgency” (yusei jigyo cho) will beformed andin 2003 a“Postal
Public Corporation” (yusel kosha) will be created. Inpreparing for the trangtion
from the Postal Services Agency to the Postal Public Corporation, the Japanese
Government should affordtheinsuranceindustryand other privatefinancd service
providers (both foreign and domestic) meaningful opportunitiesto be informed of,
comment on, and exchange views with MPT officials on any MPT- proposed
plans, draft legidation and guiddines prior to their promulgation or submisson to
the Diet. This should indude, but not be limited to, full utilization of the Public
Comment Procedures.
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HOUSING

The Government of the United States and the Government of Japan have worked cooperatively to resolve
many outstandingissuesrelated to housng. The United Statesis encouraged by the measuresthe Japanese
Government has announced, such as approva for 4-story wood-frame buildings. The United States
anticipatesthat these deregul atory changeswill lead to many new opportunities for the use of wood-frame
building congtruction and the use of a broad variety of interior products and appliances. The measures
already undertakenby Japan, combined withthe additiond deregul atory measuressuggested below, should
provide moreinformationand choicesto Japanese consumers and lead to better, more affordable housing
for Japanese citizens.

The United States has noted in previous submissions that long-term growth of Japan’s housing sector is
limited by the lack of dgnificant resde and renovation markets and a shortage of quality rental housing.
Encouraging growth of a secondary housing market should bea priority for the Japanese Government and
the Japanese private sector.

The United States notes that informationtechnol ogy is a ready being applied to some aspects of the housng
sector in Japan, such as providing limited assessment information on loca government networks. The
United States urges nationa and loca government offidds to implement further use of information
technology within the housing sector. Faster and broader access to information by consumers will help
increase the variety and qudity of products available and should make housing more affordable and the
sector more environmentdly friendly.

The United States believes that the Japanese Government should renew its efforts to reduce excessve
regulationand reliance on prescri ptive regulations, whichimpedecompetitioninthissector. Implementation
of the fallowing proposa s would address these concerns and help Japanachieve the objective of improving
the quality, affordability and variety of Japanese housing — without compromising safety.

l. Secondary Housing M arket

A. The United States notes that many Japanese live in housing built before code changesin
the 1980's ggnificantly improved the qudity of Japanese housing. The legacy of poorer
qudity homesisthat Japan lacks a devel oped secondary market for housing. Information
required by consumersis not eedly avalladle publicly and discriminatory financid and tax
policies often force consumersto build a new home asthe only viable financid choice. A
key step to help devel op a secondary market isto ensure that consumers have access to
as much information as possible. In this regard, the United States suggests that the
Japanese Government make the housing sector a mode for the Prime Minister's
Information Technology Initiative by undertaking the following measures.
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1 By April 1, 2001, the Japanese Government should take steps to encourage local
governmentsto makeinformationon property assessments publidy avallable onan
annud basis. This information could be made available viathe Internet and should
incorporate not smply the assessment vaue but as much information about the
house and property as possible.

2. By April 1, 2001, the Japanese Government should take steps to encourage local
governments to make sde prices for new and existing homes publicly available on
atimey bags (i.e. within 90 days of the closing date).

B. Promoting growth of a vibrant secondary market will provide Japanese consumers with
more housing options and will prove less wasteful of resources than the current practice
of tearing down existing homes and replacing them with new ones.

1 By April 1, 2001, the Ministry of Construction (MOC) should take steps to
promote the environmental benefits of maintaining and renovating good qudlity
existing homes to help ensure their future resde and re-use.

C. The Japanese Government will ensure that necessary measures are takento harmonizerules
regarding repayment terms and housing related taxes and fees to ensure that maintenance
and renovation of exiging homes and purchase of exiging homes become a serious
dterndive no lessfinancidly atractive to consumers than the building of anew home.

1. By April 1, 2001, the Government Housing Loan Corporation (GHLC) should
Increase the maximum repayment terms for resale detached housing from 25to 35
years, harmonizing the time period with that for resale condominiums.

2. By December 31, 2001, the Government Housng Loan Corporation, in
consultation with the Red Edtate Transaction Modernization Center, should
implement a standard appraisd method that recognizes the importance of
maintenance and renovation in determining the vaue of anew home.

3. By April 1, 2001, the Government of Jgpan should initiate the necessary stepsto
put the registrationtax on sales of existing homes on an equitable basis with that of
new homes, by reducing the tax from 5 percent to 0.3 percent.

. Public Comment Procedures

The United States Government welcomes the MOC' s use of the Public Comment Procedure
regarding the development of cabinet orders, minigterid ordinances, natifications and other rdevant
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regulations related to housng. However, 30 days or less is insufficient time in which to make
technical trandations of complex regulatory matters, analyze substantive problems and provide
gppropriate comment on them.

A.

The United States Government, therefore, urges the MOC to take the necessary steps, by
April 1, 2001, to introduce a 60-day comment period.

Building Regulations and Standards

A.

The Japanese Government has taken steps to make the Building Standard Law (BSL)
performance-based and agreed in previous Joint Status reports to implement
performance-based codes.

1. By April 1, 2001, the MOC should initiate a review of the provisons of the BSL
related to "specid” buildings to ascertain whether they are performance-based.

In July 1999, the Japanese Agriculturd Standard (JAS) Law was amended to dlow testing
organizations overseas to function as JAS-registered grading organizations (RGO) and
JASregistered cetification organizations (RCO). The United States Government
welcomed this sep.  The Ministry of Agriculture, Forestry and Fisheries (MAFF),
however, has subsequently dlaified that a prerequisite for functioning as RGO/RCO isa
determination of equivaency, i.e. adeterminationthat the standards system in the gpplicant
country is equivaent to that of Japan.

1 By December 31, 2000 MAFF should issue a postive determination on the
equivalency of the U.S. standards system so asto alow U.S. testing organizations
to gpply to function as foreign JASregistered grading organizations and/or
JASregistered certification organizations.

The United States Government welcomes MOC's agreement in June 2000, to adopt
appropriatel SO testing methodsto eva uate the performance of structuresandinterior finish
materias such as noncombustible, quasi-combustible and fire-retardant materids.

1. In light of certain testing procedures that are used in Japan, the United States
Government urgesM OC to immediaey adopt thel SO testingmethodsina manner
consgtent with internationaly accepted practices.

Recognizing that proper site placement and design planning can be used to address safety
concerns, the MOC should complete a review by December 31, 2001 of the fire-related
prescriptive height and area limitations in the Building Standard Law, with the view to
diminating them.
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E

By December 31, 2000, the MOC should render a podtive determination on the
equivadency of Oriented Strand Board vis-a-vis plywood, based upon the fina report
provided to MOC in July 2000 by APA -- the Engineered Wood Association.
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ENERGY

The Government of the United States welcomes Japan’ slatest stepsinenergy deregulation. From itsown
experience, the United States Government recognizes that energy deregulation is a complex process that
can involve many bumpsin theroad. Nevertheless, the United States urges the Government of Japan to
take more aggressive steps to promote a regulatory and competitive environment inboth its wholesale and
retall energy sectors that would enable Japan to achieve its gods of reducing eectricity costs to
internationally competitive levels, encouraging innovationand efficiency, and increasing the share of natura
gasin Jgpan’s primary energy supply.

With a speedier energy deregulation program in place, Japan stands to improve its long-term economic
prospects and ensure the success of its new initiative to achieve aninformation-technology revolutioninfive
years. Redizing a“Jgpanee IT society” within this ambitious time frame will depend on Japan’s ability to
expand the supply of less expensive, more efidently delivered power. In short, IT growth and energy
deregulation go hand-in-hand.

The United States Government urges Japan to remove impediments that discourage market entry, gifle
innovation, limit efficiency and keep prices high in its energy sector. While recognizing the importance of
Japan’s partid liberdization of its dectricity market on March 21, 2000, the United States Government
believes additional measures are necessary to promote fair, transparent and non-discriminatory access to
eectricity transmisson and digribution lines aswell asto gas terminas and pipdines. In order to promote
competition in the energy sector and enable Japan to achieve its godls, the United States Government sets
forth below proposals urging Japanto fully implement current reforms and promote further liberdization of
its energy sector.

l. Regulatory and Competition Policy

A. | ndependent Regulatory Authority. The United States Government continues to stressthe
importance of independent regulatory authorities for the eectricity and gas sectors.
Regardless of whether these regulatory authoritiesareinthe Ministry of Internationa Trade
and Industry (MITI) or externd to MITI, they should include a sufficient number of officds
expert in the energy sector, and be independent of any provider of energy or energy
services and of any direct or indirect influence by the energy industry. To this end, when
MITI reorganizesits energy gaff into policy and regulatory divisonsin January 2001, the
new regulatory divisions should:

1. Be assgned expanded expert staff congstent with the sizable monitoring and
enforcement respongbilitiesrequired by the revised Gasand Electric Utility Industry
Laws,
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4.

Be givenanindependently funded budget sufficient to ensure adequate enforcement
and monitoring;

Refrain from accepting detailees from any energy or energy service provider and
require dl of their saff to disclose any finandid interest inenergy or energy service
providers, and recuse themselves from any decision in which they have afinancid
interest; and

Be given dearly defined regulatory powers and respongibilities.

Rulemeking Process. To ensure that dl interested parties have timely, fair and non-

discriminatory opportunities to participate in the development of regulations affecting the
electricity sector, the Japanese Government should:

1

2.

5.

Continue to utilize the Public Comment Procedure;

Provide at least a 30-day comment period, and to the maximum extent possible, a
60-day comment period;

Make dl of the comments available to the public;

Provide an opportunity and suffident time for the public to submit reply comments;
ad

Respond to the public commentsin the find regulations.

Compstition Policy Safeguards.

1

JFTC should publicly clarify thet, in order to preserve the ability of new entrantsto
enter the eectricity market, it will actively enforce the Antimonopoly Act (AMA)
and the Joint JFTC and MITI Guidelines on Fair Electricity Transactions and the
Joint JFTC and MITI GuiddinesonFair Gas Transactions againg any exclusonary
activitiesthat forecl ose accessto the Japanese market inamanner that subgtantialy
restrains competitionor that hasthe effect of preserving or extendingmarket power.

JFTC should ensurethat officids responsble for monitoring the implementation of
eectricity and gasderegulationand for enforcing the AMA withrespecttoactivities
in these industries have sufficient expertise in the respective energy sectors.

JFTC should publicly darify thet, inorder to preserve the ability of new entrants to
participate in the eectricity or gas markets, it will take AMA enforcement action
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agang any activities by incumbent eectricity or gas suppliers to deny essentia
access to gas pipeines and LNG termind fadilities by such new entrants in a
manner that subgtantialy restrains competition or that has the effect of preserving
or extending market power.

Electricity Sector

Japan’ slegd and regulatory framework in the e ectricity sector should include enhanced provisons
for open and non-discriminatory access to transmission and distribution grids, more transparent
pricing of transmissionand distribution services, market incentivesfor congtructing new transmisson
and digtribution lines as demand grows, and greater unbundling of generation, transmission and
digtribution assets within the eectric power industry.

A.

Unbundling and Access to Transmisson and Didribution Grids. Open and non-
discriminatory access to dectric transmisson fadlities for dl competing eectric power
generators is necessary to ensure that Japanese consumers and industry enjoy the lowest
possible ectricity prices. The continued effective verticd integration of generating assets
with transmisson and digtributionassets withinthe service areas of Japan's electric utilities
creates incentives for integrated utilities to use monopoly facilities such as transmisson
systems to discriminate against competing market entrants.  The recent separation of
Japanese utilities accountsfor generation, transmisson and digtribution, while welcome, is
unlikely to erase these incentives. The resulting discrimination hinders the competitionthat
Is needed to lower the costs of dectricity to Japanese consumersand indudry. The United
States Government therefore recommends that the Japanese Government:

1. Implement functiona unbundling whereby al competing generators, induding the
generating arms of the mgjor utilitiesas wel asindependent generators, have equd
access to information on the price and availability of transmission services,

2. Congder operational separation whereby the transmisson grid is operated by an
Independent entity even if ownership remains in the hands of the mgor utilities,

3. Require or provide financid incentives for the divedtiture of generating assets by
utilities if functional and operationd unbundling are found by the scheduled 2003
review to have been ineffectua in inducing adequate competition, as gauged by the
measurements set forth in Section 1l C;

4, Advance the proposed JFY2002 sde of the Electric Power Development

Company (EPDC), st a firm date for the sdle, and sdl off each of the assets of
EPDC separately -- astep that would represent a unique opportunity to encourage
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market participation by new entrants, maximize government revenues, and reduce
costs to industry and consumers,

Create an independently administered power exchange and spot market for
eectricity transactions that will give buyers and sdlers a red-time or day-ahead
option for contracting energy transactions -- adjusting laws and regulations as
required to ensure that gpot transactions can take place eectronicaly;

Egtablishregulations to promoteconstruction of new transmissonlinesbetweenthe
service areas of Japan’s mgjor Utilities, as well as new generation, which would
Increasethe ability of competing generatorsto bringpower to customersthroughout
the country and would therefore both lower costs and enhance the reliability of
service,

Gather information on transmisson capacity avaladle for use by independent
eectricity generators and make this information available to the public;

Require that technica terms and conditions for interconnection of generation
facilities to the grid be clearly specified; and

Egtablish atimetable for extending choice of power suppliersto additiona classes
of cusomers.

Transparency of Pricing for Electricity Transmisson and Didribution High, opaque

transmissontariffsarediflingcompetitionin Japan’ selectricity market. If potentid suppliers
have aclearer picture of how tariffs are caculated and how tariffs arelikely to change inthe
future, they can better assess when new generation facilities would be profitable and are
more likdy to build them in response to the growing electricity needs of industry and
consumers. To encourage new entrants into the Japanese eectricity market, the United
States Government recommends that the Japanese Government:

1.

Require that owners of eectric transmission and distribution lines adopt a uniform
system of accounts and provide a common set of data to government regulators

which is open to inspection by the public;

Require that transmission and digtribution owners provide to the government and
the public, a a minimum, the following information:

a The vdue of each specific asset, and the basis on which the vaue is
caculated (suchasorigind cost, replacement cost, or origind cost adjusted
for inflation); and
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C.

b. The methods by whichtariffs are determined (suchasrate of returnonrate
base, adjustment of previous rates upward for inflation, and/or adjustment
of previous rates downward for an assumed efficiency improvement
factor).

Require utiliies to make publidly avalable their methodologies for calculating
backup power charges and provide an opportunity for the public to comment on
proposed charges before they are findized;

Require transmission owners to provide day-ahead, hour-ahead, and red-time
information on the price and availability of different types of transmisson capacity
to al market participants at the same time, preferably by dectronic means, and

Reguirethe utilities to subject the dataused to caculate utility transmissoncharges
to an independent audit by athird party.

Measuring Progress towards Liberdization The Jgpanese Government has scheduled a
review of the dectricity market liberaization processin 2003. In order to effectively gauge
progress toward genuine competition in the eectricity sector, it is necessary to establish a
basis against which progress can be measured. The United States Government therefore
recommends that the Japanese Government:

1

Conduct a comprehengve interim review of the eectricity market liberdization
process by no later than December, 2001.

Egtablish measurements in early CY 2001 so that progress toward cregting a
comptitive environment canbe gauged inan objective and systematic way for the
proposed interimreview in11.C.1. and thereview scheduled for 2003. The United
States Government recommends that these measurements should include:

a the number of new market entrants by product;

b. the percentage of dectricity supplied by new market entrants;

C. the number of eectricity transactions;

d. the fraction of each class of consumers (indudtrid, commercia and
residentid) which have effective choice of dectricity suppliers,

e the percentage of transmission lines with open access within each utility
service areg; and
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f. the percentage of utilitiesthat have adopted a uniform system of accounts.

3. Make the above measurements public, as wdl as the results of the reviews
mentioned above, so that dl market participants, induding both eectricity suppliers
and dectricity customers, can understand the progress made and make informed
commercia decisons.

Natural Gas Sector

Japan buys 60 percent of world LNGand uses 70 percent of itsL NG to generate dectricity. Thus,
the deregulation of the natural gas sector is crucid for the successful deregulation of the eectricity
sector. A legd and regulatory framework for the naturd gas sector should include provisons for
openand non-discriminatory accessto L NG termind facilitiesand gas pipelines, transparent pricing
of gas transport services, and incentives for congtruction of new pipelines and termind facilities as
demand grows.

A. Unbundlingand Accessto LNG Terminals and Pipelines.  The Japanese Government has
agreed to develop a regulatory framework for open and non-discriminatory access to
exiging and future gas pipdines, which will ensure that Japanese consumers and industry
enjoy the lowest possible gas and dectricity prices. Accessto LNG termind fadlitiesis
oftennecessary to achieve the same benefits. Monopoly LNG termind facilities, therefore,
should be treated under the same regulatory mechaniams as gas pipelines. The United
States Government recommends that Japan:

1. Egtablishlaws and regulaionsthat would alowopen and non-discriminatory access
to both new and existing LNG terminds;

2. Quickly create (even prior to creating a mechanism to enforce open access to
exiging LNG termind capacity) the regulatory mechanism for opening access to
newly congtructed (incrementa) termind capacity as wel as the portion of exigting
termind capacity which is not under long-term contract;

3. Encourage effective use of underutilized termind and pipdine capacity using a
capacity release program;

4, Adopt regulations and incentives to promote construction of new pipelines and
LNG capacity, which would increase the availability of gas transport fadilities to

competing suppliers,
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Unbundle gas transportation and marketing functions to enhance access to gas
pipdines and LNG terminds,

Rationdize safety and operational standards for ports where LNG terminds are
located and extend the time during which LNG ships can dock;

Gather informationongas pipeline and LNG termind capacity available for useby
independent suppliers and make this information available to the public; and

Require that technica terms and conditions for use of gas pipelines and LNG
termind facilities be dearly oecified.

Transparency of Pricing for Gas Trangport. Transparent pricing of gastransport services,

on long-distance pipdines and in LNG terminas dike, is required to enable competing
suppliersto understand the basis uponwhichprices are calculated by service providersand
regulators. Thiswill give competing suppliers a clearer picture of the path that transport
taiffsare likely to take over time, so they can better assesswhenand where gasddiveries
would be profitable and are more likely to ddiver gaswhere industry and consumers need
it. The United States Government recommends that the Japanese Government:

1

Requirethat owners of gaspipdinesand L NG terminds adopt a uniformsystem of
accountsand provide acommonset of data to government regulatorswhichisopen

to ingpection by the public.

Require that owners of monopoly LNG terminds and pipelines provide to the
government and the public, a a minimum, the following information:

a The vdue of each spedific asset and the bass on which the vdue is
caculated (suchas origind cost, replacement cost, or origina cost adjusted
for inflation); and

b. The methods by whichtaiffs are determined (suchasrate of returnonrate
base, adjustment of previous rates upward for inflation, and/or adjustment
of previous rates downward for an assumed efficiency improvement
factor).

Require that data on pipdine access and transmisson tariff structures be made
avalable to dl market participants by publishing this information on a publicly
accessble dectronic bulletin board. This information should be published in a
timdy manner so that market participants canmakeinformed commercia decisons.
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C.

M easuring Progress towards Liberdization of the Gas M arket. The Japanese Government
has scheduled areview of the gas market liberdization processin late 2002.  In order to

effectively gauge progress toward genuine competition in the gas sector, it is necessary to
establish abasis againgt which progress can bemeasured. The United States Government
therefore recommends that the Japanese Government:

1 Conduct a comprehensive interim review of the gas market liberalization process
by no later than December, 2001.

2. Egtablish measurements in early CY 2001 so that progress toward cregting a
competitive environment can be gauged in anobjective and systematic way for the
proposed interim review in 111.C.1. and the review scheduled for late 2002. The
United States Government recommends that these measurements should include:

a the number of new market entrants;

b. the percentage of gas supplied by new market entrants;

C. the number of gas transactions,

d. the fraction of each class of consumers (industrid, commercid and
residentid) which have effective choice of gas suppliers;

e the percentage of pipelinesand L NG termind fadilitiesleased to or owned
by new entrants, and

f. the percentage of owners of gas pipelines and LNG terminds that have
adopted a uniform system of accounts.

3. Make the above measurements public, as wdl as the results of the reviews

mentioned above, so that dl market participants can understand the progress made
and make informed commercid decisons.
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DISTRIBUTION

The ability to move goods quickly and inexpensively fromproducersto consumersis not only akey measure
of economic efficiency, but dso of vitd importance to economies seeking to benefit from the revolution in
informationtechnology. While certain transaction costs associated with the purchase of goodsfrom abroad
are decreasing dramdtically due to advances in dectronic commerce, the physical distribution of
foreilgn-madegoods fromthe port of entry to the end user in Japan remains aheavily regulated and therefore
costly and time-consuming process relaive to other mgjor countries. These distribution costs and time
delays are trade digtorting since they affect purchasing decisons and work againgt the competitiveness of
foreign-made products. Effident distribution systems reduce costs, expand competition and choice, and

lower prices.

l. Customs/Import Processing

The Government of the United States recognizes that the Government of Japan has implemented,
and plans to implement, podtive measures to Implify and automate customs processing.  These
measures include incorporating a new Simplified Declaration Procedure Act, scheduled to take
effect in March 2001, upgrading the Air-NAACS (Nippon Automated Air Cargo Clearance
System in JFY 2001, and significant steps toward paperless processing procedures.

A. In addition to the measures listed above, the Japanese Government is urged to undertake
the following measures:

1

2.

Extend the new Simplified Declaration Procedures Act to express carriers,

Increase the de minimis vaue in the Customs Clearance Law from 10,000 yen to
20,000 yen,

Use FOB vaue rather than CIF as the basis for duty caculations;

Indtitute changes in the hozel system to minimize the need for cargo to enter a
customs area before import permission is granted; and

Appoint alead agency to coordinate responses and to address customs issues as
they relate to clearance.

B. The Japanese Government should aso ensure that the NACCS Operating Company

(NOC):

30



1 Makes public its judtifications for fee schedules and other changes. In thisrespect
NOC solicit public comment for 60 days before implementing any changes,

2. Publishes dl comments received; and
3. Explains why any suggestions were rejected.
. L arge-Scale Retail Stores

Large retail stores enjoy economies of scale, offer greater variety at lower prices, and have a
multiplier effect on loca employment and income. Restrictions on large stores contribute to low
productivity in the digtribution sector. Ina July 2000 study, WHY THEJAPANESEECONOMY ISNOT
GROWING:MICROBARRIERSTO PRODUCTIVITY GROWTH, the McKinsey Globd Indtitute attributes
lowproductivity inthe Japanese retail sector inpart to the large number of "extremely unproductive”
smdl retall storesthat have been protected through the regulation of large stores.

Thislow productivity hinders Japan’ s economic recovery. Implementationof theLarge-ScaeRetall
Store Location Law (Daiten-Ricchi Ho) provides Japan with an opportunity to ensure that the
number of large retailers grows consstent with the interests of Japanese consumers.

A. Conggent withits commitmentsinthe Second and Third Joint Status Reports, MITI should
take the following steps.

1. Closdly review applicationof the Daiten-Ricchi Ho by local governments, and take
appropriate measures to ensure that they apply the Law fairly, reasonably and
uniformly; and

2. Continue to provide information to local governments and openers of large retall
stores on the parameters of the authority of locd governments under the
Daiten-Ricchi Ho with regard to the opening of large-scale stores.

[11.  Promoting Competition in Sectorsin Which Dominant Firms Control the Market.

A. Overly redrictive links between manufacturersand distributors on the wholesdle and retall
level can thwart compstition, diminishing efficiency, consumer choice and environmentd
benefits. It isimportant that dl minigtries and agencies of the Government of Japan with
respong bilitiesfor sectorsinwhich dominant firms control the market promote competition
in the didribution system.

1. MITI should work closely withthe Japan Far Trade Commisson(JFTC)toensure
that dl digtributorsat the wholesde and retall level inhighly oligopalistic sectorsare
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notified that they cannot maintain agreements among themsdvesfor the purpose of
exduding imported or other competitor products. For example, MITI, in
conjunction with the JFTC, shoud monitor fully the Jgpanese flat glass
manufacturersand the glassdi stribution systemto ensure compliance withthe AMA
and promote competition in this sector.
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LEGAL SYSTEM AND INFRASTRUCTURE

Asderegulationand restructuring of the Japanese economy continues, the ability of the business community
in Japan to rely on the Japanese legd system to facilitate business transactions and resolve disputes will
become increasingly important. Itisessentia that Japan undertake the necessary reforms of itslegal system
so that it iseasly accessble and is able to function expeditioudy and efficiently. From the perspective of
cregting a legd environmert in Japan that is conducive to internationa business and investment and that
supports deregulation and structura reform, the United States recommends that the Government of Japan
take the measures outlined below.

L egal Services

Improving the ddlivery of internationa lega and other professond servicesis essentid if Jgpanis
to develop asaninternationd business and financid center. The U.S. Government appreciatesthe
Japanese Government’s recognition in the THIRD JOINT STATUS REPORT ON THE U.S.-JAPAN
ENHANCED INITIATIVE ON DEREGULATION AND COMPETITION PoLicY (THIRD JOINT REPORT) of
“the importance of adequate legd services in an internationa financid center” and the concerns
expressed on the adequacy of the Japanese legd services infrastructure to meet international
business needs. Based on that recognition, it isimportant that Japan address the aspects of itslegd
system that are limiting the ability of Japanese and foreign businesses to obtain in Japan the high
quaity and fully integrated internationd legd servicesthat they find in London, Hong Kong, New
York and other mgor finandd centers. Accordingly, the United States recommends that the
Japanese Government take the following actions:

A. Permit Partnerships and Other Relationships Between and Among Gaiben and Bengoshi
and Other Legd Professonds. The Japanese Government should diminatethe restrictions
on partnership, employment and other cost-sharing relationships between and among
Japanese lawyers (bengoshi) and foreign legd consultants (gai kokuho-jimu-bengoshi or
gaiben), aswell aswithother legd professiondss, induding benrishi, zeirishi, shiho shoshi
and gyosel shoshi, and to alow complete freedom of associationamonglegd professonds
in Japan.

B. Remove Discriminatory Redrictions on Gaiben and Accord Equa Trestment of Gaiben
and Bengoshi. The Japanese Government should remove discriminatory regtrictions that

apply to gaiben, but not to bengoshi, induding:

1. Allowing gaiben to employ bengoshi on the same basis that bengoshi are dlowed
to employ gaiben; and
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2. Removing the discriminatory requirement, not applicableto bengoshi, that agaiben
may give advice on so-called “third country” law (the law of a country other than
the one which is a gaiben's home jurisdiction) only onthe basis of pecific written
advice from a bengoshi or a lawyer admitted to practice in the third country
involved. Japan should dlow agaiben to offer advice on third country law on the
same basis as a bengoshi.

C. Allow Full Credit for Experience in Japan. The Japanese Government should alow a
foreign lawyer to count al of the time in Japan spent practicing the law of the lawyer’ shome
jurisdiction toward meeting the experience required to register asagaiben, not just the one
year dlowed under current practice.

L egal System Reform

The business community is most likely to commit capital and technology to markets with lega
systemsthat are easly accessible and have sufficdent and comprehensive legd services and reliable
disputeresolutionmechanisms. The businesscommunity also seekstransparent and understandable
judicia proceduresthat result inpredictable, reliable, farr and non-arbitrary judicia decisons. Such
procedures, by reducing perceived risks and thereby lowering transaction cogts, strengthen the
financd attractiveness of proposed transactions and increase the likelihood that businesses will
commit resourcesto aparticular market. The United States appreci ates the Japanese Government’s
recognition in the THIRD JOINT RePORT of the need to reformitsjudicia system*to meet the needs
of Japanese society,” and the steps that Japan is taking to increase the number of bengoshi. With
respect to the issues of particular concernto the internationa businesscommunity, the United States
recommends that the Japanese Government take the following actions.

A. Increase the Number of Legd Professonds. The Japanese Government should actively
consder dl possble options that would increase subgtantialy the number of legd
professondsin Japan. Asagenerd principle, the number of legd professonds should not
be set arbitrarily by regul atory authoritiesor by professiona organizations, but rather should
be determined by the demands of the market for lega services. As a sarting point, the
United States urges Japan to implement a specific and substantia increaseinthe number of
bengoshi, suchasthe goa recommended by the LDP sJudicid System Study Group in its
May 2000 report (reaching the level in France within a specified period of time).

B. Litigation Process. The Japanese Government should improve the efficiency and speed of
cvil litigetion by, inter alia:

1 Expanding the number of judges and judicid Steff;
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2. Reducing the time between court filingand decison, by, for example, strengthening
case management by the courts;

3. Improving evidence-gathering mechanisms, including providing sanctions for
Inadequate responsesto inquiries pursuant to Civil Procedure Code (CPC) Artide
163, narrowing the self-use exception under CPC Artidle 220, providing for the
ingpection of fadlities by parties where necessary and expanding the duty to
produce documents under CPC Artide 220 to cover documentary evidence in the
possession of the government;

4. Augmenting the protection of trade secrets during court hearings; and
5. Creating an express and statutorily-based attorney-client privilege.

Arbitration The Japanese Government should reform subgtantidly its Arbitration Law to
ensure that arbitration proceduresin Japan are able to meet moderninternationa business
needs.

Judicid Review of Adminidrative Actions. The Jgpanese Government should augment
judicia oversght over adminigrative agencies by expanding sandingto seek judicia review
of agency actions, as wdl as by expanding the types of agency actions that may be
chdlenged.

Judicid Remedies. The Japanese Government should improve the ability of courtsto issue
and enforce prompt and effective orders to remedy legd violations and ther effects,

induding by:

1. Expanding the scope of avil lawsuitsinwhichinjunctive remedies may be obtained;
ad

2. Strengthening the power of courtsto design injunctive ordersthat are likdy to be
effective.

Judicid System Transparency. TheJapanese Government shouldimprovethetransparency
of judicia proceedings, suchas by providing dl persons withfull, imely and easy accessto
court decisonsand records, while safeguarding trade secrets and other particularly sengtive
or private matters.

Internationa Civil Procedure Convergence. The Japanese Government should ensure that
its avil litigation system is competible to the greatest extent possible with foreign court
procedures and needs, including by:
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Clarifying that service by mail will be consdered vaid service of process under the
Hague Convention for the Service of Processand that foreign judgmentsserved in
that manner will be consdered valid under CPC Article 118; and

Fadilitating the taking of evidence in Japan for usein foreign litigation and taking

sepsto join the Hague Convention on the Taking of Evidence Abroad in Civil or
Commercid Matters.
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COMPETITION POLICY & ANTIMONOPOLY LAW

Safeguarding JFTC’s Independence

The Government of Japan should take forma measures within JFY2000 to preserve the
independence of the Japan Fair Trade Commission (JFTC) after it becomes part of the newly
created Soumusho (Ministry of Genera Affars). Specificdly, it should issue a cabinet order or
decison, or Soumusho should issue a minigteria ordinance or other interna rule, that fully
implements the commitments made by the Japanese Government regarding JFTC independencein
the Third Joint Status Report.

Strengthening AM A Enfor cement

A.

JFTC should make the operation of the surcharge payment system more effective in
supporting the investigationand deterrence of collusive agreements among competitors by,
for example:

1

Adopting a corporate leniency policy that would exclude firms that meet certain
conditions, such as being the firg to notify JFTC of an unlawful practice and
cooperating fuly with JFTC's invedigation, from recommendations and/or
surcharge payment orders,

Ensuring that, wherever possible, 83 of the Antimonopoly Act (AMA) will be
applied to participants in collusve boycotts thet curtail the volume of supply and
thereby affect the price of goods or services in Japan, so that surcharges will be
assessad on such firms; and

Modifying the surcharge rate gpplicable to smdl- and medium-sized enterprises
(generdly only one-hdf the rate gpplicable to large firms) to ensure that the
surcharge fully disgorges the benefits such firms recaived from the collusve
practices.

In order to strengthen the incertives for firms and individuas to cooperate in its
investigations, JFTC should adopt acrimind accusation leniency policy under whichJFTC
would not filea crimind accusation againg firms and individuas that meet certain conditions,
suchasbeing the firg to notify JFTC of unlawful collusve conduct and cooperating fully in
the investigation and prosecution of other participants in such conduct.

JFTC should ensure that rules on unjust low pricing (futo renbai) do not discourage
legitimate, pro-competitive pricing behavior. JFTC should examine establishing a safe
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harbor for firmswith less than an appropriate market share. JFTC should aso examine
taking other necessary measuresto ensure that its rules on unjust low pricing are cons stent
with sound competition policy objectives.

In light of the secret nature of most hard-core antimonopoly violaions and the difficulties
inherent in obtaining evidence of suchviolaions sufficent to take enforcement action under
the AMA, the Japanese Government should seek legidation that would have the effect of
extending the period within which JFTC must issue cease and desist orders (currently only
1 year from the termination of the unlanful practices) or surcharge payment orders
(currently 3 years from the termination of the practices).

[11.  Eliminating Dango

A.

JFTC and the Nationa Police Agency should, to the extent it does not prejudice law
enforcement gods, announce the measures they will take as aresult of their consultations
to reinforce their repective investigation of dango activities thet violate the AMA and/or
Crimind Code.

The Minigry of Justice (MOJ) and JFTC should examine the adequacy of the Crimind
Code, AMA and other laws to prosecute government officids that aid or abet unlawful
dango activities with a view toward introducing legidation necessary to ensure that
government officids are subject to crimind and/or adminigrative sanctions severe enough
to hald themfully accountable for thar involvement insuch activitiesand to adequately deter
such ectivitiesin the future.

In order to ensure that overcharges from dango activities are recovered:

1. The Minigry of Home Affairs should make private suits under section 242 of the
Locd Autonomy Law (Chiho Jichi Ho, Law No. 67 of 1947) more effective by
submitting legidation that lengthens the prescription period (statute of limitations)
and/or darifies tha the prescription period does not start to run until the local
government was aware of, or reasonably should have beenaware of, the unlawful
overcharges, and

2. MOJ should submit legidation to create a private action Smilar to section 242 of
the Loca Autonomy Law that would be applicable to overcharges suffered by
central government agencies.

The Minidry of Construction and the Ministry of Transport should introduce an

adminidrative anti-dango program under which dl bidders on public projects will be
required to submit written certifications that they have not discussed their bid or exchanged
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VI.

bidding information with any other bidder. Such a program should include appropriate
statutory or adminigrative sanctions (such as suspension of designation) for untruthful
certifications.

Promoting Competition in Regulated Industries

JFTC should play anactive role in promoating competition in sectors that continue to be partialy or
fully regulated. To that end:

A.

The Minigry of Posts and Tdlecommunications (MPT) and JFTC should establish ajoint
working group to review ways to promote competition in sectors regulated by MPT
(particularly tdlecommunications, posta insurance and other postal services), including by
submitting gppropriate legidation to the Diet to amend the relevant basic industry law and
by issuing joint guideines that set out rules on appropriate competition in such sectors.
JFTC should smilarly establishjoint working groups withother regul atory agencieswiththe
god of identifying and implementing measures necessary to promote competitionin sectors
regulated by such agencies.

JFTC should publicly darify that, inorder to preserve the ability of new entrantsto enter the
electricity or gas markets, it will take AMA enforcement action againg any activities by
incumbent eectricity or gas suppliersthat deny essential accessto LNG terminds or gas
pipeines by such new entrantsin a manner that subgtantialy restrains trade or that has the
effect of preserving or extending market power.

Preserving Competition in Stock Acquisitions

A.

Inconjunction with Commercid Code reform, JFTC should review the notificationsystem
for stock acquistions and seek an amendment to the AMA that would require pre-
natification for stock and other acquidtions currently covered by AMA Article 10 to the
same extent as mergers currently subject to pre-notification obligations.

The Japanese Government should increase the number of gaff dlocated to JFTC' sreview
of mergers and acquigtions (induding stock acquistions) to ensure that JFTC has the
resources necessary to investigate these transactions fully and to andyze their competitive
effectsin an economicaly sound manner.

Increasing Resour ces of JFTC

The Japanese Government should increase JFTC' s overdl gaff levels by a substantial amount (at
least 40 persons) in JFY 2001.
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VII.

Promotion of Competition in the Distribution Sector

The U.S. Government welcomes agreement by the JFTC inthe Third Joint Status Report to survey
and andyze manufacturer/distributor financid and other relationships in the 2000-2001 time-frame
as part of its measures to promote an efficient and competitive distribution sector. In this regard,
the JFTC should initiate a“highly oligopalidtic industry” survey that focuses on the extent and form
of finanad inter-relationshipslinking manufacturers and distributorsin each of the coveredindustries
to be completed by June 2001. The survey should cover equity ties, provison of loans or other
capital sources, and the sharing of employees, facilities and equipment.

40



TRANSPARENCY AND OTHER GOVERNMENT PRACTICES

Over the past severa years, the Government of Japan has taken dgnificant measures to improve its
regulatory sysem. However, additional measures are necessary if Jgpan is to achieve the level of
trangparency and accountability recognized as essentia by the OECD inits 1999 RevieEw OF REGULATORY
ReForM IN JAPAN. The Japanese Government has stated that one of the four main objectives of the centra
government reform, which will be indituted in January 2001, is to increase government transparency.
Conggent with that objective, the United States urges the Japanese Government to take the following
measures.

l. Public Comment Procedure

While the Japanese rulemaking process has become more transparent in the 18 months that the
Public Comment Procedure hasbeenineffect, it appearsto have had only amargind impact on the
Substance of new regulations. In most cases, the submissionof comments does not appear to have
made any gppreciable difference in the formulation of fina regulatiions, as they have generdly
differed little, if at dl, from the draft regulations. For these reasons, the United States urges the
Japanese Government to take the following measures to improve the use and effectiveness of the
Public Comment Procedure.

A. Extend Public Comment Period. According to the Management and Coordination
Agency’s(MCA) survey of the use of the Public Comment Procedure duringitsfirst year,
in nearly 60 percent of the cases in which the Public Comment Procedure was used,
minisriesand agenciesalowed less than one month for the public to submit comments. In
most cases, that isfar too short for effective use of the Public Comment Procedure. Thus,
the Japanese Government should, effective April 1, 2001, require ministries and agencies
to provide at least a 30-day comment period, and, to the maximum extent possible, a60-
day comment period.

B. Expand Solicitation of Public Comments. According to a survey by Japan’s National
Ingtitutefor Research Advancement (NIRA), the Public Comment Procedure has not been
fully utilized, inpart due to the lack of knowledge of it. NIRA found that while the number
of comments submitted i ncreased whenthe solicitationwas published in anewspaper, such
publication occurred in only 10-20 percent of the cases. In order to encourage greater use
of the Public Comment Procedure, the Japanese Government should srongly encourage
minisiries and agencies to publish solicitations of public comments relevant in trade
publications and the mass media, including English language newspapersin Japan, as well
as to make broader use of the Internet.
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C. Make Comments Public. In most cases, ministries and agencies are only providing
summaries of the public comments. To enhancethe transparency and accountability of the
use of the Public Comment Procedure, and to remove the burden of preparing summaries
of comments, the Japanese Government should require that al comments be made public
within a short period after they are submitted and prior to the formulation of the find
regulation.

D. Incorporate Public Comment Procedure into Law. Because the Public Comment
Procedure was adopted as an adminigrative measure (Cabinet Decision), there is no
independent review of its use, and no adverse consequences to ministriesor agencies that
do not apply it properly. To remedy this serious deficiency, the Japanese Government, by
April 1, 2001, should submit legidation to the Diet to:

1. Incorporate the Public Comment Procedure requirementsinto alaw, by amending
the Adminigrative Procedure Law (Gyoseai tetsuzuki ho), Law No. 88 of 1993,
or enacting anew law; and

2. Authorize the judiciary to hear chdlenges by the public related to the application
and non-application of the Public Comment Procedure by minisriesand agencies,
if necessary, by amending the Adminigrative Case Litigation Act (Gyosei jiken
sosho ho), Law No. 139 of 1962.

E Require Advisory Coundils to Use the Public Comment Procedure. The United States
appreciates that a number of advisory councils have on their own initiative provided an
opportunity for the public to comment on their interim reports. The United States srongly
encourages greater use of this practice. To provide predictability and to promote the
Japanese Government’ s objective of increasing regulatory trangparency, aswell asto build
onthe guiddinesrdating to advisory councils, the Japanese Government should require, by
the end of JFY 2000, dl advisory councils (shingikai), aswel as kenkyukai, kondankai
and benkyokai, and ther subcommitteesand other subsidiary bodies (collectively referred
to as*councils’), to use the Public Comment Procedure whenthey issue interim reports and
preliminary recommendations. Councils should provide sufficient time for the public to
comment (at least 30 days, and, to the maximum extent possible, 60 days). Also, to the
extent possible, councils should provide advance notice of their plans to issue interim
reports, such as the date that they plan to issue the interim report.

. Palicy Evaluation and Regulatory Impact Analysis

A. Policy Evduation Sysem The United States commends the Japanese Government for its
preparaions for a government-wide policy evauation (seisaku hyoka) system, whichwill
be ingtituted with the reorganization of the central government in January 2001. The new
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system, if properly and comprehensvely implemented, has the potentid of improving the
trangparency of the central government and strengthening the accountability of minigriesand
agencies. Inindituting that system, the United States urges the Japanese Government to:
1 Expeditioudy incorporate the policy evauation system into a statute; and

2. Ensure that the new Ministry of Generd Affairs (Soumusho) has the necessary
authority to ensure compliance with the new system.

Regulatory Impact Andyss.

Building on the report of MCA’s Kenkyukai on introduction of policy evaluation and the
draft “ Standard Guiddinesfor Policy Evauation” (Sei saku hyoka ni kansur u hyoujunteki
gaidorain), the Japanese Government should establish an advisory council to develop
recommendations by the end of JFY 2001 for introduction of a government-wide
Regulatory Impact Andyss (RIA) system that would subject regulatory changes with a
sgnificant economic impact to analyss and public notice and comments. The advisory
council should be directed to propose measures that would:

1. Apply cost/benefit analyss (both quantifiable and non-quantifiable) to proposed
regulatory changesthat are likely to have a sgnificant economic impact;

2. Use the best avallable scientific, technicd, and economic data when reviewing
proposed regulations; and

3. Provide an opportunity for interested parties and the public in genera to comment
on the cost/benefit analyses, aswell as on the reasonableness of  the assumptions
and methodol ogies used.

1. Administrative Procedur es and Practices

A.

Adminigrative Proceduresand PracticesRelated to Licenses, Permitsand Approvas. U.S.
indudtry, induding intheinsurancesector, continuesto raise concerns withthe adminidrative
practices of Japanese minidriesand agenciesthat unnecessarily complicate and burden the
process of obtaining licenses, permits and other gpprovals. These concerns persist despite
the Japanese Government’ srepeated assurancesthat minisriesand agenciesarecomplying
with the Adminigraive Procedure Law, which was intended to address many of these
concerns. Building on MCA'’s plans to publish a report of the measures taken by each
government agency inresponseto itsJune 1999 “ Recommendations Based on the Survey
on Securing Fairness and Transparency in Adminigrative Procedures,” M CA should make
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itsreport available to the public and solicit public commentswithin JFY 2000 asto whether
the measures taken by the various government agencies are sufficient.

Adminidrative Guidance. The Japanese Government should amend the Adminigretive
Procedure Law (APL) to expand its requirements with regard to the issuance of
adminidrative guidance in writing. The amended APL should require ministries and
agenciesto issue al adminigtrative guidance in writing.

Public Participation in Development of L egidation

Minigriesand agenciesdréft the vast mgority of legidaionand the Diet generdly enactsit withfew,
if any, amendments. In most cases, there is no opportunity for interested parties, other than those
that may be represented on advisory coundls or that have specia accessto minisriesand agencies,
to have any input into the development of the legidation. Accordingly, the Japanese Government
should take appropriate measures to require minidries and agencies, before they submit draft
legidation to the Diet, to provide anopportunity for the public to review and comment on the draft
legidation, dlowing at least 30 days for public comments, and, to the maximum extent possible, 60

days.

Sdlf-Regulating Or ganizations

A.

Transparency and Accountability. The Japanese Government should require industry
associations, specid public corporations (tokushu hojin) and other organizationsthet are
established under the authority of a law and that serve as a self-regulating organization to
increasethar transparency and accountability. For example, they should berequiredto use
far and trangparent public comment procedures that alow participation by interested
persons before adopting or issuing rules. Among the self-regulating organizations thet
should be subject to such arequirement are:

1. Japanese Federation of Bar Associations (Nichibenren);
2. Investment Trust Management Association;

3. Life Insurance Policyholder Protection Corporation;

4, Non-Life Insurance Policyholder Protection Corporation;
5. Japan Automobile Service Promotion Association;

6. Japan Craft Ingpection Organization; and



7. Japan Securities Dedlers Association.

Deegation by Governmental Entitiess The Jgpanese Government should prohibit
government entitiesfrom del egating governmenta or public policy functions, suchasproduct
certifications or gpprovals, to industry associations, tokushu hojin and other quasi-public
organizations, other than by statutory authorization.

Conflicts of Interest. The Japanese Government should take appropriate measures to
ensurethat thereareno conflictsof interest within salf-regulating organizations betweentheir
regulatory functions and ther obligations to their members. Should suchconflictsarise, the
organization should be obligated to take remedia measures, including transferring such
functionsto anindependent adminidrative body and ensuring transparent non-discriminatory
rulemaking.
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COMMERCIAL CODE

The United States commends the Government of Japan for commencing a mgor initiative to reform its
Commercia Code, scheduled to be completed in 2002. The Commercid Code plays a centra role in
ensuring a postive business climate in Japan for both domestic and foreign firms. Revison of the
Commercid Code will have aprofound effect on the ability of firmsto sructure themsdves effectively for
modern globa capita markets and to operate effidently. 1f done correctly, revison of the Code should
introduce greater flexihility inthe organization, management and capital structure of companies, andimprove
their efficiency and accountability. The revison will dso have key implications onthe ability of foreign firms
to enter and operate in the Japanese market. Implementation of these improvements to the Commercia
Code should have apositive effect on revitdizing Japan’ s economy, and therefore should be adopted with
the earliest possible effective dates within Japan’ s fiscal 2002.

As Japan identifies the areas of the Commercia Codeto be revised, the United States urges the Japanese
Government to ensure that this Commerciad Code reform is sufficently comprehensve and bold so asto
remove the substantial impedimentsto invesment and financid transactions inthe current Codeand to make
corporate management more accountable and efficient. In addition, to ensure that Commercial Code
revisgon takes full account of globa trends in corporate governance and transactions and to incorporate
greater flexibility now to anticipate future trends, the Japanese Government should provide for broad
participation in the revison process by both domestic and foreign interests affected by the revisons.
Accordingly, the United States recommends that the Japanese Government ensure that the fallowing items
are addressed in the revision:

l. Corporate Capital Structure and Transaction Facilitation

A. Eliminating many of the current restrictions onacompany’ scapita structure, rdying instead
on improved corporate disclosure--such as through new accounting standards and the
Securities Exchange Law--to address shareholder and market protection concerns. Such
current capita structure regtrictions include:

1. The 50,000 yen minimum issue pricefor newly issued sharesand itscorrelative per
share net aset vadue limitation in conducting share
splits,

2. Maximum limits of preferred stock, stock warrants and stock options as a
percentage of share capitd,;

3. Limits on warrants and the categories of persons to whom stock options can be
issued;
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4. Limitsonthe redemptionof shares, the terms of preferred stock, subordinated and
participating debt securities and other equity and debt insruments that are
commonly accepted in mgor international securities markets; and

5. Court vauation procedures for in-kind contributions of capitd.

Allowing cross-border share exchanges between companies, in bothdirections, regardless
of nationdlity.

Permitting the compulsory tender of shares by minority shareholders after a successful
takeover, s0 that companies can be taken completely private for stock or cash, and such
acquisitions can result in 100 percent shareholding.

Corporate Governance

A.

Increasing the independence, responsibility and accountability of corporate boards,
including by adopting enabling mechanisms and establishing appropriate incentives.

Revising the requirements of approva by full boards of directors to encourage companies
whose shares are publidly listed to recognize and authorize a greater role in corporate
governance for independent directors and speciadist committees of the board. Board
committees composed of independent directors could be alowed authority to make
decisons on important governance items like compensation, nomination of officers and
directors, and audits. Incentives to use such committees could be inthe release fromother
mechanians that serve the same purpose. For example, acompany opting to have an audit
committeeof independent directorswould not needto have statutory auditors(kansayaku).
This change would be part of a generd effort to make corporate management more
trangparent, accountable and efficient.

Taking measuresto ensure that shareholders meetings for public companies are scheduled
on dates which are not clearly inconvenient for many shareholders to atend.

Prohibiting companies from induding provisonsin thar articles of incorporation that limit
directorsto a certain nationdity or to employees of the company.

Providing more flexible methods for effecting decisions and resolutions of the board of
directorswithout holdinga* physicd” meeting, induding by remote conferences (suchasby
telephone or video conference) and unanimous written consent.

Allowing the use of eectronic, facamile and teephonic voting, improving proxy procedures
and providing for the timely release of shareholder megting materids by dectronic means

47



when sharehol ders have consented to such ddivery to encourage shareholder participation
in corporate governance.

G. Increasing the information that publicly listed corporations are required to disclose and
make avaldble to shareholders, directors and auditors. Consistent with the OECD
Principles of Corporate Governance, a a minimum, corporaions should disclose
information, the omissionor mis-statement of which could influencethe economic decisons
taken by users of that information.

H. Reinforcing the obligations of fiduciaries that manage pension funds to exercise reasoned
judgement concerning the interests of the trust beneficiarieswithregard to voting the shares
under thair management, rather than mply passively aogtaining or uncriticaly giving proxies
to management.

Shareholder Derivative Litigation

Toensurethe accountability of management to sharehol ders, the principlesonsharehol der derivative
litigetion now inthe Commercia Code should be left substantialy unchanged, other than for some
“finetuning” to make them work more farly. Such fine-tuning could include, for instance, clear
codification of the authority of companies to advance expenses and indemnify their directors for
lidbility aridng in certain Stuations, lengthening the time a. company hasto respond to a sharehol der
demand to sue, and requiring that a suing shareholder not have known or have had reasonto know
of the cause to sue at the time he purchased his shares. At the same time, adequate access to
corporate documents should be assured to both sides in derivative suits.

Facilitating Corporate Transactions

Reviang the Commerciad Code so that it flexibly enables and supports market-driventransactions,
rather than sets overly proscriptive rules for both governance and transactions by, for example:

A. Requiring the use of outside statutory auditors (shagai kansayaku) for those publicly listed
companies that choose to retain the “ kansayaku” system rather than usng an audit
committee of independent directors.

B. Encouraging, rather than requiring, the use of datutory auditors for privately held
companies, including wholly owned subsdiaries and privately held joint ventures.

C. Tresting Smilar corporate transactions in a comparable manner, (unless there is a reason
to treat them differently) by, for example, harmonizing the requirement for the preparation
of “farness opinions’ for mergers, de-mergers and share exchanges, where it is currently
required, and asset sdles, whereit is not required.
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Supplement recent progressinadoptinginternationaly acceptabl e accounting standardswith
grict enforcement of the implementation of those standards (through outside audits and
proactive government supervison) in order to ensure that a financid statement accurately
represents the financid condition of acompany. Provide the flexibility in the Commercid
Code to dlow for the establishment of rules conagtent with internationally accepteble
accounting standards without necessitating further changes to the Code itsdlf.

Reducing high regigtration and incorporation fees that apply to companies and assets, and
samplify those procedures.

I ntroducing measuresto increase regul atory trangparency, indudingano actionletter system
for Commercia Code rdlated issues.

V. Public Input into Commercial Code Revision Process

A.

Giventhe important issuesunder consideration in the revision process and potential impact
on domestic and foreign firms, the Japanese Government should alow for input by those
with experience in other internationd financid centers to ensure that the provisonsin the
Commercia Code on corporate governance processes and corporate capital structure
correspond with global standards for capital markets and corporate practices.

The Japanese Government should provide interested foreign legd speciaists and business
representatives meaningful and timely opportunities to participate in the formulation of
recommendations by government advisory committees examining revison of the
Commercia Code.

The Japanese Government should require the advisory councils that are preparing

recommendations on Commercia Code revisonto solicit public commentsonther interim
reports and recommendations.
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