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401(k) PLANS for Small 
Businesses 
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401(k) Plans for Small Businesses is a joint project of the U.S. Department of Labor’s 
Employee Benefits Security Administration (EBSA) and the Internal Revenue Service. 
Its publication does not constitute legal, accounting, or other professional advice. 

To view this and other EBSA publications, visit the agency’s website at: www.dol.gov/ebsa. 
To order publications, contact us electronically at: 
www.askebsa.dol.gov. 
Or call toll free: 866-444-3272. 

For assistance from a benefits advisor, visit EBSA’s website at www.dol.gov/ebsa and click on 

“Request Assistance.”
 
Or call toll free: 866-444-3272.
 

401(k) Plans for Small Businesses (IRS Publication 4222) is also available from the Internal 

Revenue Service at: 

1-800-TAX-FORM (829-3676). 
(Please indicate publication number when ordering.) 

This publication will be made available in alternative format to persons with disabilities upon 
request: 
Voice phone: (202) 693-8664 
TDD: (202) 501-3911 

This publication constitutes a small entity compliance guide for purposes of the Small Business Regulatory Enforcement Fairness Act of 1996. 
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WHY 401(k) PLANS? 
401(k) plans can be a powerful tool in pro­
moting financial security in retirement. They 
are a valuable option for businesses consider­
ing a retirement plan, providing benefits to 
employees and their employers. 

Employers start a 401(k) plan for a host of rea­
sons: 

❑	 A well-designed 401(k) plan can help 
attract and keep talented employees. 

❑	 It allows participants to decide how much 
to contribute to their accounts. 

❑	 Employers are entitled to a tax deduction 
for contributions to employees’ accounts. 

❑	 A 401(k) plan benefits a mix of rank-and­
file employees and owners/managers. 

❑	 The money contributed may grow through 
investments in stocks, bonds, mutual 
funds, money market funds, savings 
accounts, and other investment vehicles. 

❑	 Contributions and earnings generally are 
not taxed by the Federal Government or 
by most State governments until they are 
distributed. 

❑	 A 401(k) plan may allow participants to 
take their benefits with them when they 
leave the company, easing administrative 
responsibilities. 

This booklet highlights some of a 401(k) plan’s 
advantages, some of your options and respon­
sibilities as an employer operating a 401(k) 
plan, and the differences among the types of 
401(k) plans. For more information, a list of 
resources for you and for 401(k) plan partici­
pants is included at the end of this booklet. 

ESTABLISHING A 401(k) PLAN 
When you establish a 401(k) plan, you must 
take certain basic actions. One of your first 
decisions will be whether to set up the plan 
yourself or to consult a professional or finan­
cial institution — such as a bank, mutual fund 
provider, or insurance company — to help 
with establishing and maintaining the plan. In 
addition, there are four initial steps for setting 
up a 401(k) plan: 

❑	 Adopt a written plan document, 
❑	 Arrange a trust fund for the plan’s assets, 
❑	 Develop a recordkeeping system, and 
❑	 Provide plan information to employees 

eligible to participate. 

Adopt a written plan document — Plans 
begin with a written document that serves as 
the foundation for day-to-day plan operations. 
If you have hired someone to help with your 
plan, that person likely will provide the docu­
ment. If not, consider obtaining assistance 
from a financial institution or retirement plan 
professional. In either case, you will be bound 
by the terms of the plan document. 

Once you have decided on a 401(k) plan, you 
will need to choose the type of 401(k) plan 
that is best for you — a traditional 401(k) plan, 
a safe harbor 401(k) plan, or an automatic 
enrollment 401(k) plan. In all of these plans, 
participants can make contributions through 
salary deductions. 

A traditional 401(k) plan offers the maxi­
mum flexibility among the three types of plans. 
Employers have discretion over whether to 
make contributions for all participants, to 
match employees’ deferrals, to do both, or to 
do neither. These contributions can be subject 
to a vesting schedule (which provides that an 
employee’s right to employer contributions 
becomes nonforfeitable only after a period of 
time). Annual testing ensures that benefits for 
rank-and-file employees are proportional to 
benefits for owners/managers. 
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There are several kinds of 401(k) plans that 
aren’t subject to the annual contributions 
testing required with traditional 401(k) plans. 
These are known as safe harbor 401(k) 
plans and, in exchange for avoiding the 
annual testing, employees in these plans must 
receive a certain level of employer contribu­
tions. Under the most popular safe harbor 
401(k) plan (discussed in this publication), 
mandatory employer contributions must be 
fully vested when made. 

An automatic enrollment 401(k) plan 
allows you to automatically enroll employ­
ees and place deductions from their salaries 
in certain default investments, unless the 
employee elects otherwise. This is an effec­
tive way for many employers to increase par­
ticipation in their 401(k) plans. 

The traditional, safe harbor, and automatic 
enrollment plans are for employers of any 
size. 

This booklet addresses traditional and safe 
harbor 401(k) plans. For more information 
on automatic enrollment 401(k) plans, see 
Automatic Enrollment 401(k) Plans for Small 
Businesses (Publication 4674). 

Once you have decided on the type of plan 
for your company, you will have flexibility in 
choosing some of the plan’s features — such 
as which employees can contribute to the plan 
and how much. Other features written into 
the plan are required by law. For instance, the 
plan document must describe how certain key 
functions are carried out, such as how contri­
butions are deposited in the plan. 

Arrange a trust fund for the plan’s assets 
— A plan’s assets must be held in trust to 
assure that assets are used solely to benefit 
the participants and their beneficiaries. The 
trust must have at least one trustee to handle 
contributions, plan investments, and distribu­
tions. Since the financial integrity of the plan 
depends on the trustee, selecting a trustee is 

one of the most important decisions you will 
make in establishing a 401(k) plan. If you set 
up your plan through insurance contracts, the 
contracts do not need to be held in trust. 

Develop a recordkeeping system — An 
accurate recordkeeping system will track and 
properly attribute contributions, earnings and 
losses, plan investments, expenses, and ben­
efit distributions. If a contract administrator 
or financial institution assists in managing the 
plan, that entity typically will help keep the 
required records. In addition, a recordkeep­
ing system will help you, your plan adminis­
trator, or financial provider prepare the plan’s 
annual return/report that must be filed with 
the Federal Government. 

Provide plan information to employees 
eligible to participate — You must notify 
employees who are eligible to participate in 
the plan about certain benefits, rights, and fea­
tures. In addition, a summary plan description 
(SPD) must be provided to all participants. 
The SPD is the primary vehicle to inform 
participants and beneficiaries about the plan 
and how it operates. The SPD typically is 
created with the plan document. (For more 
information on the required contents of the 
SPD, see Disclosing Plan Information to 
Participants.) 

You also may want to provide your employees 
with information that discusses the advantages 
of your 401(k) plan. The benefits to employ­
ees — such as pretax contributions to a 401(k) 
plan (or tax-free distributions in the case of 
Roth contributions), employer contributions (if 
you choose to make them), and compounded 
tax-deferred earnings — help highlight the 
advantages of participating in the plan. 
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OPERATING A 401(k) PLAN 
Once you have established a 401(k) plan, you 
assume certain responsibilities in operating the 
plan. If you hired someone to help in setting 
up your plan, that arrangement also may have 
included help in operating the plan. If not, 
another important decision will be whether 
to manage the plan yourself or to hire a pro­
fessional or financial institution — such as a 
bank, mutual fund provider, or insurance com­
pany — to take care of some or most aspects 
of operating the plan. 

Elements of operating 401(k) plans include the 
following: 

❑	 Participation 
❑	 Contributions 
❑	 Vesting 
❑	 Nondiscrimination 
❑	 Investing 401(k) plan monies 
❑	 Fiduciary responsibilities 
❑	 Disclosing plan information to participants 
❑	 Reporting to government agencies 
❑	 Distributing plan benefits 

Participation 
Typically, a plan includes a mix of rank­
and-file employees and owners/managers. 
However, some employees may be excluded 
from a 401(k) plan if they: 

❑	 Have not attained age 21; 
❑	 Have not completed a year of service; or 
❑	 Are covered by a collective bargaining 

agreement that does not provide for 
participation in the plan, if retirement 
benefits were the subject of good faith 
bargaining. 

Employees cannot be excluded from a plan 
merely because they are older workers. 

Contributions 
In all 401(k) plans, participants can make 
contributions through salary deductions. You 
can decide on your business’s contribution to 
participants’ accounts in the plan. 

Traditional 401(k) Plan 
If you decide to contribute to your 401(k) 
plan, you have further options. You can con­
tribute a percentage of each employee’s com­
pensation for allocation to the employee’s 
account (called a nonelective contribution), 
or you can match the amount your employ­
ees decide to contribute, or you can do both 
(within the limits of the tax law). 

For example, you may decide to add a 
percentage — say, 50 percent — to an 
employee’s contribution, which results in a 
50-cent increase for every dollar the employee 
sets aside. Using a matching contribution 
formula will provide employer contributions 
only to employees who make deferrals to 
the 401(k) plan. If you choose to make 
nonelective contributions, the employer 
contribution goes to each eligible participant, 
whether or not the participant decides to 
make a salary deferral to his or her 401(k) 
plan account. 

Under a traditional 401(k) plan, you have the 
flexibility of changing the amount of employer 
contributions each year, according to business 
conditions. 

Safe Harbor 401(k) Plan 
Under a safe harbor plan, you can match 
each eligible employee’s contribution, dollar 
for dollar, up to 3 percent of the employee’s 
compensation, and 50 cents on the dollar for 
the employee’s contribution that exceeds 3 
percent, but not 5 percent, of the employee’s 
compensation. Alternatively, you can make a 
nonelective contribution equal to 3 percent 
of compensation to each eligible employee’s 
account. Each year you must make either the 
matching contributions or the nonelective 
contributions. The plan document will specify 
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which contributions will be made and this 
information must be provided to employees 
before the beginning of each year. 

Roth Contributions 
401(k) plans may permit employees to make 
after-tax contributions through salary deduc­
tion. These designated Roth contributions, 
as well as gains and losses, are accounted 
for separately from pretax contributions. 
However, designated Roth contributions are 
treated the same as pretax contributions for 
most aspects of plan operations, such as 
contribution limits. 

A 401(k) plan may allow participants to 
transfer certain amounts in the plan to their 
designated Roth account in the plan. 

Contribution Limits 
Employer and employee contributions and 
forfeitures (nonvested employer contributions 
of terminated participants) are subject to a 
per-employee overall annual limitation. This 
limit is the lesser of: 

❑	 100 percent of the employee’s 
 compensation, or 
❑	 $49,000 for 2011 and $50,000 for 2012. 

In addition, the amount employees can 
contribute under any 401(k) plan is limited 
to $16,500 for 2011 and $17,000 for 2012. 

All 401(k) plans may allow catch-up contribu­
tions of $5,500 for 2011 and 2012 for employ­
ees age 50 and over. 

Vesting 
Employee salary deferrals are immediately 
100 percent vested — that is, the money that 
an employee has contributed to the plan 
cannot be forfeited. When an employee 
leaves employment, he or she is entitled to 
those deferrals, plus any investment gains (or 
minus losses) on his or her deferrals. 

In safe harbor 401(k) plans, all required 
employer contributions are always 100 
percent vested. In traditional 401(k) plans, 
you can design your plan so that employer 
contributions become vested over time, 
according to a vesting schedule. 

Nondiscrimination 
To preserve the tax benefits of a 401(k) plan, 
the plan must provide substantive benefits 
for rank-and-file employees, not just business 
owners and managers. These requirements are 
called nondiscrimination rules and compare 
both plan participation and contributions of 
rank-and-file employees to those of owners/ 
managers. 

Traditional 401(k) plans are subject to annual 
testing to assure that the amount of contri­
butions made for rank-and-file employees is 
proportional to contributions made for own­
ers and managers. In most cases, safe harbor 
401(k) plans are not subject to annual non­
discrimination testing. 

Investing 401(k) Plan Monies 
After you decide on the type of 401(k) plan, 
you can consider the variety of investment 
options. One decision you will need to 
make in designing a plan is whether to per­
mit your employees to direct the investment 
of their accounts or to manage the monies 
on their behalf. If you choose the former, 
you also need to decide what investment 
options to make available to the participants. 
Depending on the plan design you choose, 
you may want to hire someone either to 
determine the investment options to make 
available or to manage the plan’s investments. 
Continually monitoring the investment options 
ensures that your selections remain in the best 
interests of your plan and its participants. 

Fiduciary Responsibilities 
Many of the actions needed to operate a 
401(k) plan involve fiduciary decisions. This 
is true whether or not you hire someone to 
manage the plan for you or do some or all of 
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the plan management yourself. Controlling 
the assets of the plan or using discretion in 
administering and managing the plan makes 
you and the entity you hire a plan fiduciary 
to the extent of that discretion or control. 
Hiring someone to perform fiduciary func­
tions is itself a fiduciary act. Thus, fiduciary 
status is based on the functions performed for 
the plan, not a title. 

Some decisions with respect to a plan are 
business decisions, rather than fiduciary 
decisions. For instance, the decisions to 
establish a plan, to include certain features 
in a plan, to amend a plan, and to terminate 
a plan are business decisions. When making 
these decisions, you are acting on behalf of 
your business, not the plan, and therefore, you 
would not be a fiduciary. However, when you 
take steps to implement these decisions, you 
(or those you hire) are acting on behalf of the 
plan and thus, in making decisions, may be 
acting as fiduciaries. 

Basic Responsibilities 
Those persons or entities that are fiduciaries 
are in a position of trust with respect to the 
participants and beneficiaries in the plan. The 
fiduciary’s responsibilities include: 

❑	 Acting solely in the interest of the partici­
pants and their beneficiaries; 

❑	 Acting for the exclusive purpose of pro­
viding benefits to workers participating 
in the plan and their beneficiaries, and 
defraying reasonable expenses of the plan; 

❑	 Carrying out duties with the care, skill, 
prudence, and diligence of a prudent 
person familiar with such matters; 

❑	 Following the plan documents; and 
❑	 Diversifying plan investments. 

These are the responsibilities that fiducia­
ries need to keep in mind as they carry out 
their duties. The responsibility to be prudent 
covers a wide range of functions needed to 
operate a plan. And, since all these functions 
must be carried out in the same manner as a 

prudent person would, it may be in your best 
interest to consult experts in various fields, 
such as investments and accounting. 

In addition, for some functions, there are 
specific rules that help guide the fiduciary. 
For example, the deductions from employees’ 
paychecks for contribution to the plan must 
be deposited with the plan as soon as rea­
sonably possible, but no later than the 15th 
business day of the month following the pay­
day. If you can reasonably make the deposits 
in a shorter time frame, you need to make 
the deposits at that time. 

For plans with fewer than 100 participants, 
salary reduction contributions deposited with 
the plan no later than the 7th business day fol­
lowing withholding by the employer will be 
considered contributed in compliance with the 
law. 

For all contributions, employee and employer 
(if any), the plan must designate a fiduciary, 
typically the trustee, to make sure that contri­
butions due to the plan are transmitted. If the 
plan and other documents are silent or ambig­
uous, the trustee generally has this responsibil­
ity. As part of following the plan documents 
in operating your plan, the plan document 
will need to be updated from time to time for 
changes in the law. 

Limiting Liability 
With these responsibilities, there is also some 
potential liability. However, there are actions 
you can take to demonstrate that you carried 
out your responsibilities properly as well as 
ways to limit your liability. 

The fiduciary responsibilities cover the pro­
cess used to carry out the plan functions 
rather than simply the end results. For 
example, if you or someone you hire makes 
the investment decisions for the plan, an 
investment does not have to be a “winner” 
if it was part of a prudent overall diversified 
investment portfolio for the plan. Since a 

-5-



401k Plans for Small Bus DEC v10 2011.indd Sec1:6401k Plans for Small Bus DEC v10 2011.indd   Sec1:6 12/16/11 2:01 PM12/16/11   2:01 PM

  
  
 
 

  
 
 
 
 
 
 
 
 
 
 

 
  
 
 

 

 
 

 

 
 

              

fiduciary needs to carry out activities through 
a prudent process, you should document the 
decision-making process to demonstrate the 
rationale behind the decision at the time it 
was made. 

In addition to the steps above, there are 
other ways to limit potential liability. The 
plan can be set up to give participants con­
trol of the investments in their accounts. For 
participants to have control, they must have 
sufficient information on the specifics of their 
investment options. If properly executed, this 
type of plan limits your liability for the invest­
ment decisions made by participants. You 
can also hire a service provider or providers 
to handle some or most of the fiduciary func­
tions, setting up the agreement so that the 
person or entity then assumes liability. 

Hiring a Service Provider 
Even if you do hire a financial institution 
or retirement plan professional to manage 
the whole plan, you retain some fiduciary 
responsibility for the decision to select and 
keep that person or entity as the plan’s 
service provider. Thus, you should docu­
ment your selection process and monitor the 
services provided to determine if a change 
needs to be made. 

For a service contract or arrangement to be 
reasonable, service providers must provide 
certain information to you about the ser­
vices they will provide to your plan and all 
of the compensation they will receive. This 
information will assist you in understanding 
the services, assessing the reasonableness of 
the compensation (direct and indirect), and 
determining any conflicts of interest that may 
impact the service provider’s performance. 

Some additional items to consider in selecting 
a plan service provider: 

❑	 Information about the firm itself: affiliations,  
financial condition, experience with 401(k) 
plans, and assets under their control; 

❑	 A description of business practices: how 
plan assets will be invested if the firm will 
manage plan investments or how partici-
pant investment directions will be handled; 
and 

❑	 Information about the quality of 
prospective providers: the identity, 
experience, and qualifications of the 
professionals who will be handling the 
plan’s account; any recent litigation or 
enforcement action that has been taken 
against the firm; the firm’s experience or 
performance record; if the firm plans to 
work with any of its affiliates in handling 
the plan’s account; and whether the firm 
has fiduciary liability insurance. 

Once hired, these are additional actions to 
take when monitoring a service provider: 

❑ 	 Evaluate any notices received from the 
service provider about possible changes 
to their compensation and the other 
information they provided when hired 
(or when the contract or arrangement was 
renewed); 

❑ 	 Review the service provider’s 
performance; 

❑ 	 Read any reports they provide; 
❑ 	 Check actual fees charged; 
❑ 	 Ask about policies and practices (such as 

trading, investment turnover, and proxy 
 voting); and 
❑ 	 Follow up on participant complaints. 

(For more information, see Understanding 
Retirement Plan Fees and Expenses at www. 
dol.gov/ebsa. Click on “Fiduciary Education” 
under “Compliance Assistance” to access the 
publication.) 

Providing Information in Participant-Directed Plans 
When plans allow participants to direct their 
investments, fiduciaries need to take steps 
to regularly make participants aware of their 
rights and responsibilities under the plan 
related to directing their investments. This 
includes providing plan and investment-relat­
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ed information, including information about 
fees and expenses, that participants need to 
make informed decisions about the manage­
ment of their individual accounts. Participants 
must receive the information before they can 
first direct their investment in the plan and 
annually thereafter. The investment-related 
information needs to be presented in a for­
mat, such as a chart, that allows for a com­
parison among the plan’s investment options. 
A model chart is available on www.dol.gov/ 
ebsa. If you use information provided by a 
service provider that you rely on reasonably 
and in good faith, you will be protected from 
liability for the completeness and accuracy of 
the information. 

Prohibited Transactions and Exemptions 
There are certain transactions that are prohib­
ited under the law to prevent dealings with 
parties that have certain connections to the 
plan, self-dealing, or conflicts of interest that 
could harm the plan. However, there are a 
number of exceptions under the law, and addi­
tional exemptions may be granted by the U.S. 
Department of Labor, where protections for the 
plan are in place in conducting the transactions. 

One exemption allows the provision of 
investment advice to participants who direct 
the investments in their accounts. This 
applies to the buying, selling, or holding of 
an investment related to the advice as well 
as to the receipt of related fees and other 
compensation by a fiduciary adviser. 

Another exemption in the law permits you to 
offer loans to participants through your plan. 
If you do, the loan program must be carried 
out in such a way that the plan and all other 
participants are protected. Thus, the decision 
with respect to each loan request is treated as 
a plan investment and considered accordingly. 

Bonding 
Persons handling plan funds or other plan 
property generally must be covered by a 
fidelity bond to protect the plan against loss 

resulting from fraud and dishonesty by those 
covered by the bond. 

Disclosing Plan Information to Participants 
Plan disclosure documents keep participants 
informed about the basics of plan operation, 
alert them to changes in the plan’s structure 
and operations, and provide them a chance 
to make decisions and take timely action with 
respect to their accounts. 

The summary plan description (SPD) — 
the basic descriptive document — is a plain-
language explanation of the plan and must 
be comprehensive enough to apprise partici­
pants of their rights and responsibilities under 
the plan. It also informs participants about 
the plan features and what to expect of the 
plan. 

Among other things, the SPD must include 
information about: 

❑	 When and how employees become 
eligible to participate in the 401(k) plan; 

❑	 The contributions to the plan; 
❑	 How long it takes to become vested; 
❑	 When employees are eligible to receive 
 their benefits; 
❑	 How to file a claim for those benefits; and 
❑	 Basic rights and responsibilities 

participants have under the Federal 
retirement law, the Employee Retirement 
Income Security Act (ERISA). 

The SPD should include an explanation about 
the administrative expenses that will be paid 
by the plan. This document must be given to 
participants when they join the plan and to 
beneficiaries when they first receive benefits. 
SPDs must also be redistributed periodically 
during the life of the plan. 

A summary of material modification 
(SMM) apprises participants of changes made 
to the plan or to the information required to 
be in the SPD. The SMM or an updated SPD 
must be automatically furnished to participants 
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within a specified number of days after the 
change. 

An individual benefit statement (IBS) 
shows the total plan benefits earned by a 
participant, vested benefits, the value of 
each investment in the account, information 
describing the ability to direct investments, 
and (for plans with participant direction) an 
explanation of the importance of a diversified 
portfolio. Plans that provide for participant-
directed accounts must furnish individual 
account statements on a quarterly basis. 
Plans that do not provide for participant 
direction must furnish statements annually. 

As noted above, for plans that allow par­
ticipants to direct the investments in their 
accounts, plan and investment information, 
including information about fees and expens­
es, must be provided to participants before 
they can first direct investments and periodi­
cally thereafter – primarily on an annual basis 
with information on the fees and expenses 
actually paid provided at least quarterly. The 
initial plan-related information may be dis­
tributed as part of the SPD provided when a 
participant joins the plan as long as it is pro­
vided before the participant can first direct 
investments. The information provided quar­
terly may be included with the IBS. 

A summary annual report (SAR) is 
a narrative of the plan’s annual return/ 
report, the Form 5500, filed with the Federal 
Government (see Reporting to Government 
Agencies for more information). It must be 
furnished annually to participants. 

A blackout period notice gives employees 
advance notice when a blackout period occurs, 
typically when plans change recordkeepers or 
investment options, or when plans add par­
ticipants due to corporate mergers or acquisi­
tions. During a blackout period, participants’ 
rights to direct investments, take loans, or 
obtain distributions are suspended. 

Reporting to Government Agencies 
In addition to the disclosure documents 
that provide information to participants, 
plans must also report certain information to 
government entities. 

Form 5500 Annual Return/Report of Employee 
Benefit Plans 
Plans are required to file an annual return/ 
report with the Federal Government, in 
which information about the plan and its 
operation is disclosed to the IRS and the U.S. 
Department of Labor. Plans that must file the 
Form 5500 must do so electronically. These 
returns/reports are made available to the 
public. 

Depending on the number and type of par­
ticipants covered, most 401(k) plans must file 
one of the following forms: 

❑ 	 Form 5500, Annual Return/Report of 
Employee Benefit Plan, 

❑ 	 Form 5500-SF, Short Form Annual 
Return/Report of Small Employee Benefit 
Plan, or 

❑ 	 Form 5500-EZ, Annual Return of One-
Participant (Owners and Their Spouses) 

 Retirement Plan. 

Most one-participant plans (sole proprietor/ 
spouse and certain partnership plans) with 
total assets of $250,000 or less are exempt 
from the annual filing requirement. However, 
regardless of the value of the plan’s assets, a 
final return/report must be filed when a plan 
is terminated. 

Form 1099-R 
Form 1099-R, Distributions From Pensions, 
Annuities, Retirement or Profit-Sharing Plans, 
IRAs, Insurance Contracts, etc. is given to 
both the IRS and recipients of distributions 
from the plan during the year. It is used to 
report distributions (including rollovers) from 
a retirement plan. 
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Distributing Plan Benefits 
Benefits in a 401(k) plan are dependent on 
a participant’s account balance at the time of 
distribution. 

When participants are eligible to receive a 
distribution, they typically can elect to: 

❑	 Take a lump sum distribution of their 
account, 

❑	 Roll over their account to an IRA or 
another employer’s retirement plan, or 

❑	 Purchase an annuity. 

TERMINATING A 401(k) PLAN 
401(k) plans must be established with the 
intention of being continued indefinitely. 
However, business needs may require that 
employers terminate their 401(k) plans. 
For example, you may want to establish 
another type of retirement plan in lieu of 
the 401(k) plan. 

Typically, the process of terminating a 401(k) 
plan includes amending the plan document, 
distributing all assets, and filing a final Form 
5500. You must also notify your employees 
that the 401(k) plan will be discontinued. 
Check with your plan’s financial institution 
or a retirement plan professional to see 
what further action is necessary to terminate 
your 401(k) plan. 

COMPLIANCE 
Even with the best intentions, mistakes in 
plan operation can still happen. The U.S. 
Department of Labor and IRS have correc­
tion programs to help 401(k) plan sponsors 
correct plan errors, protect participants, and 
keep the plan’s tax benefits. These programs 
are structured to encourage early correction 
of the errors. Having an ongoing review pro­
gram makes it easier to spot and correct mis­
takes in plan operations. See the Resources 
section for further information. 

A 401(k) PLAN CHECKLIST 
� 1. Have you determined which type of 401(k) 


plan best suits your business? 


2.	 Have you decided to hire a financial�
institution or retirement plan professional 
to help with setting up and running the plan? 

3.	 Have you decided whether to make contribu-�
tions to the plan, and, if so, whether to make 
nonelective and/or matching contributions? 
(Remember, you may design your plan so that 
you may change your contributions if neces-
sary due to business conditions.) 

� 4. Have you adopted a written plan that 

includes the features you want to offer, 

such as whether participants will direct the 

investment of their accounts?
 

� 5. Have you notified eligible employees and 

provided them with information to help 

in their decision making? 


� 6. Have you arranged a trust fund for the plan 

assets or will you set up the plan solely with 

insurance contracts?
 

� 7. Have you developed a recordkeeping system? 

� 8. Are you familiar with the fiduciary
 
responsibilities?
 

� 9. Are you prepared to monitor the plan’s 

service providers? 


� 10. Are you familiar with the reporting and 

disclosure requirements of a 401(k) plan? 


For help in establishing and operating a 401(k) plan, you 

may want to talk to a retirement plan professional or a 

representative of a financial institution offering retirement 

plans—and take advantage of the help available in the 

following Resources section.
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RESOURCES 
The U.S. Department of Labor’s (DOL’s) 
Employee Benefits Security Administration 
and the IRS feature this booklet and addi­
tional information on retirement plans on 
their websites: 

www.dol.gov/ebsa — Go to “Compliance 
Assistance for Small Employers” or 
“Publications and Reports” for additional 
information to help you understand and oper­
ate your 401(k) plan. This website also has 
information to help your employees under­
stand the importance of saving for retirement 
through an employer-sponsored plan. 

www.irs.gov/retirement — Go to “Plan 
Sponsor/Employer.” This website is filled with 
plain-language information that will help you 
maintain your 401(k) plan properly. All the 
IRS forms and publications mentioned in this 
booklet are available here. 

In addition, the following jointly developed 
publications are available on the DOL and 
IRS websites and can be ordered through the 
toll-free numbers listed below: 

Choosing a Retirement Solution for Your Small 
Business, Publication 3998, provides an over­
view of retirement plans available to small 
businesses. 

Adding Automatic Enrollment to Your 401(k) 
Plan, Publication 4721, explains how to add 
automatic enrollment to your existing 401(k) 
plan. 

Automatic Enrollment 401(k) Plans for Small 
Businesses, Publication 4674, explains a type 
of retirement plan that allows small business­
es to increase plan participation. 

Payroll Deduction IRAs for Small Businesses, 
Publication 4587, describes an arrangement that 
is an easy way for businesses to give employ­
ees an opportunity to save for retirement. 

Profit Sharing Plans for Small Businesses, 
Publication 4806, describes a flexible way 
for businesses to help employees save for 
retirement. 

SEP Retirement Plans for Small Businesses, 
Publication 4333, describes a low-cost retire­
ment savings option for small businesses. 

SIMPLE IRA Plans for Small Businesses, 
Publication 4334, describes a type of retire­
ment plan designed especially for small 
businesses. 

And for business owners with a plan: 

Retirement Plan Correction Programs, 
Publication 4224, provides a brief description 
of the IRS and DOL voluntary correction 
programs. 

Order From: 
DOL: Electronically at www.askebsa.dol. 
gov or by calling 866-444-3272 
IRS: 800-TAX-FORM (829-3676) 

Related materials available from DOL: 
For small businesses: 
Understanding Retirement Plan Fees and 
Expenses 

Meeting Your Fiduciary Responsibilities 

Selecting an Auditor for Your Employee 
Benefit Plan 

Reporting and Disclosure Guide for 
Employee Benefit Plans 

To view these publications, go to 
www.dol.gov/ebsa and click on “Publications 
and Reports.” 

In addition, DOL sponsors two interactive 
websites - the Small Business Retirement 
Savings Advisor, available at www.dol.gov/ 
elaws/pwbaplan.htm, and, along with the 
American Institute of Certified Public 
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Accountants (AICPA), www.choosingaretire­
mentsolution.org. These encourage small 
business owners to choose the appropriate 
retirement plan for their business and provide 
resources on maintaining plans and correcting 
plan errors. 

For employees: 
A Look at 401(k) Plan Fees 

What You Should Know about Your 
Retirement Plan (also in Spanish) 

Savings Fitness…A Guide To Your Money and 
Your Financial Future (also in Spanish) 

Taking the Mystery Out of Retirement 
Planning (also in Spanish) 

Top 10 Ways to Prepare for Retirement (also 
in Spanish) 

Women and Retirement Savings (also in 
Spanish) 

To view these publications, go to 
www.dol.gov/ebsa and click on “Publications 
and Reports.” 

Related materials available from the IRS: 
The Retirement Plan Products Navigator, 
Publication 4460. 

Lots of Benefits, Publication 4118, discusses 
the benefits of sponsoring a retirement plan 
and the stages involved in the life cycle of a 
retirement plan. 

Have you had your Check-up this year? 
for Retirement Plans, Publication 3066, 
encourages employers to perform a periodic 
“check-up” of their retirement plans through 
the use of a checklist, and how to initiate 
corrective action if necessary. 

401(k) Plan Checklist, Publication 4531, a tool 
to help you keep your plan in compliance 
with many of the important tax rules. 

Designated Roth Accounts under a 401(k) or 
403(b) Plan, Publication 4530, discusses this 
popular feature found in many 401(k) and 
403(b) plans. 

Retirement Plans for Small Business (SEP, 
SIMPLE, and Qualified Plans), Publication 560. 

To view these related publications, go to the 
Retirement Plans Community Web page at 
www.irs.gov/retirement and click on “Forms/ 
Pubs/Products” in the left pane. 

The IRS Retirement Plans Navigator, 
www.retirementplans.irs.gov, a Web 
guide for choosing a retirement plan, 
maintaining it and correcting plan errors. 

-11-



401k Plans for Small Bus DEC v10 2011.indd Sec1:13401k Plans for Small Bus DEC v10 2011.indd   Sec1:13 12/16/11 2:01 PM12/16/11   2:01 PM              

December 2011 



401k Plans for Small Bus DEC v10 2011.indd Sec1:14401k Plans for Small Bus DEC v10 2011.indd   Sec1:14 12/16/11 2:01 PM12/16/11   2:01 PM              

Publication 4222 (Rev. 12-2011)  Catalog Number 37055P 
Department of the Treasury  Internal Revenue Service 

www.irs.gov U.S. Department of Labor 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages false
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on '[Press Quality]'] Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug true
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks true
      /AddColorBars true
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks true
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


