American Express Company

warch 6, 2009

CONFIDENTIAL TREATMENT REQUESTED

¥ia Overnight Courier and E-mail

Neil M. Barefsky, Esq.

Special Inspector General
Troubled Asset Relief Program
1500 Pennsylvania Avenue, N.W,
Suite 1604

Washington, D.C. 20220

Re: American Express Company

Dear Mr. Barofsky:

On behalf of American Express Company (“American Express” or the
“Company™), Twrite in response to your letier of February 6, 2009, requesting
information relating to American Express’s {13 use of Troubled Asset Relief Program
("TARP”) Capital Purchase Program funds and (2) compiiance with the executive
compensation requirements for TARP fund recipienis.

American Express was founded in 1850 as a joint stock association and
mcorporated in 1965 as a New York corporation. American Express is & leading global
payments and travel company, providing charge and credit payment card products to
conswmers and businesses around the world, On November 10, 2008, American Express
and its principal operating subsidiary, American Express Travel Related Services
Company, Inc., each received approval from the Board of Governors of the Federal
Reserve System to become bank holding companies under the Bank Helding Company
Actof 1936, American Express owns two insured depository institutions, American
Express Centurion Bank and American Express Bank, FSB,
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Use of TARP Funds

As 2 bank holding company. American Express must maintain capifal

commensurate with its overall risk profile, and it is required 1o act as a source of financial
end managerial strength for its subsidiary banks. Although American Express has not
segregated the TARP Funds or tracked them separately from other available funds,
Ametican Express’s equity capital increased upon the sale of the Series A Preferred and
the Warrant to Treasury under the TARP. Witlin the Company’s capital structure, the
Series A Preferred is reflected as a separate component of equity, and the Warrant iz
included as part of total additional-paid-in-capital.

American Express understands that the goals of the TARP Capital
Purchase Program are to (1) stabilize the financial sysiern by increasing capital in banks
and bank holding companies and (2) restore confidence in the financial svstem so that
credit is available for consumers and businesses. As such, American Express participated
in the TARP Capital Purchase Program to strengthen its capital position and allow it to
continue o operate its charge and credit card business despite the difficult economic
conditions. The Company’s ratic of Tier | capital to risk-weighted assets as of Decerber
31, 2008, prior to receiving the TARP Funds, was 9.7%, and it would have been 13.1%
had the funds been received on December 31 . 2008,

American Express’s participation in the TARP Capital Purchase Program
has enabled it, in a very challenging economic environment. to continue extending credit
H )/ o * £
in the normal course of business to its customers in a manner that the Company believes
is consistent with the goals of the TARP Capital Purchase Program.

American Express extends such credit primarily through its proprietary
credit and charge card products. The Company makes revolving loans to consumers and
small businesses through a variety of proprietary credit card products that it offers. The
Company’s proprietary lending products have a range of different payment terms, grace
periods and rate and fee structures, The Company also facilitates the extension of credit

o consumers through its Global Network Services {“GNS"y business pursuant to which

ihe Company permits banks and other financial institutions to issue cred
for use on the American Fxpress network.

it card products




in addition, the Company extends credit to middle-market and large
s comumercial charge card ‘S?{ECHQES; The American Express
I d and Corporate Purchasing Card help companies manage their ravel,
entertainment and g}a&ﬁabm expenses. As with our consumer and smali business cha arge
cards, credit can %55 tended for up 1o 30 days (depending on when the transaction takes
place during the billing cycle).

TARP Funds have allowed the Company to continue extending credit to
creditworthy consumers and businesses based on prudent business decisions that are not
constrained by insufficient capital. In this connection, in the month of January 2009, the
Company continued 10 extend szgmﬁcaﬁt levels of credit through its charge and credit
cards. As shown in the table below, in Janunary 2009, the number of card transactions
approved on the American Express merchant network in the United States was relatively
unchanged compared to January 2008, Overal] U.S, spending volumes on the network in
January 2009, however, declined 13.2% from January 2008 levels due in large partio a
significant decrease in spending by consumers and businesses in light of current
economic conditions. Consistent with this trend, U.S. managed loan balances at the end
of January 2009 decreased 7.7% from January 2008 levels, and accounts receivable
balances in respect of the Company’s charge card pmdu@s decreased 16.6% from
Janary 2008 levels. Notwithstanding the economic downturn and the fxtmsré;ﬁa?zzv
challenging business environment, the Company’s receipt of the TARP Funds h
permitted it to continue extending substantial amounts of feredit, as éemonsirat»a bx the
Company’s authorization in Jamuary 2009 of | high levels of spending in the United States
consistent with past practice




ine Armerican Express network, managed loans and accounts receivable (in saﬁ‘ case in
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the U.5.) in January 2009 and 2008, with 1 comparisons 1o November and Decernber 7008

January 2008 November 2008

| December 2008

Network {U.8.) Card
Yolumes (Billed

Business) $33.1 billion $38.1 billion 3330 billion $39.3 billion
Year-over-Year
lnerease/(Pecrease) {13295 1§.0% (11 2% (3.9%:}

Mumber of Network

_ Transactions (1.8, 299.7 million 308.5 mijlion

352.1 million

Year-over-Year
inerease/{ Decrease) {1.4%

i

4% (1.8%) 11.79%)

Managed Logns

(U.8)at Menth End | 3503 sillion $62.3 billion %62 4 biltion

Year-over-Vear

Increase/(Decrease) 7% 22.0% {1.99%)

Accounts Receivable

(U.8.) at Month End 521.4 billion $25.7 billion $24.7 billion $23.1 billion
Year-over-Year
Increase/(Decrease) {16.6%: P 2.8% {10.3%) {186.6%)

L I S

Notgs:

Lo Network (U.S.) Card Volumes and Number of Network Transactions (U.5) include volumes
and transactions in respect of both propristary and GNS card products.

2. Managed Loans (1U.8.) consisis of extensions of credit from proprietary credit cards and
ﬁK?EﬂSEGﬁS of eredit from p“{)prseia charge cards that have been converted into revolving
loans. Managed Loans (1]} - includes on-balance sheet loans and off-balance shest
securitized loans.

3. Accounts Receivable (U.5.) consists of e'ﬁensaeﬁs of credit
M‘vs not been converted into revolving loans.

4. Card volumes tend 10 be highest in the

frop proprietary charge cards that

fourth quarter of the vear due o holiday spending,

Executive Compensation

In the Purchase Agrecment with the Treasury in respect of 'zg p&rﬁﬁ;é;&?é{}n
i the TARP Capital Purchase P Program, / ?ﬁej’iéaﬂ Express agreed to take action to
%tb at its com ;}ﬁnsa&gp T’E’Ezﬂ&»?}»ﬁ s with respect o ifs “Senjor Ei“{éi!: itive Officers”
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In connection with the consummation of the sale of the Series A Preferred and
Warrant to the Treasury, on January 9, 2009, American Express delivered 1o the
E 3
(=3

Treasury the contractually required waivers by its five Senior Executive Officers.
The form of this waiver is publicly filed as part of Exhibit 101 of American
Express’s Form 8-K filed with the Securities and Exchange Commission (“SEC)
on January 9, 2009, and copiss of these waivers are alse attached hereto as
Exhibit B

(il

On January 9, 2009, American Express adopied a policy that amended certain of
its benefit plans to ensure that all of its compensation and benefit arrangements
applicable to its Senior Executive Officers comply with the requirements of
Original EESA Section 111(b), including with respect o the limitation on gelden
parachutes in Original EESA Section 111{b)2)C) and with respect 1o the
potential recovery of amounts based on misstated financial information or other
metrics in Original EESA Section 11 1{B)(2)B). American Express represented io
the Treasury in the Purchase Agreement that the necessary changes were made o
the Senior Executive Officer compensation and benefit arrangements. The
amended policy is attached hereto as Exhibit C.

On January 25, 2009, the Compensation and Benefits Commitiee of American
Express’s Board of Directors (the “CBC™) met with the Company’s Chief Risk
Officer 1o review Senior Exacutive Officer compensation arrangements and o
identify the features in such arrangements that could encourage unnecessary and
eXcessive risks that threaten the value of American Express. Based on its review
of the Senior Executive Officer compensation arrangements with the Company’s
Chief Risk Officer, the CBC is able to certify that it has made reasonable efforts
to ensure that such arrangements do not encourage the Senior Executive Officers
1o take unnecessary and excessive risks that threaten the value of the Company.
This certification is currently expected to be part of the CBC's report that is part
of the Company’s annual proxy siatement that it expects to file with the SEC in
preliminary form during the week of March 9, 2009, The Company also expects
that the CBCs review will form the basis on which the Company’s Chief

We refer to Section 111 of the Emergency Economic Stabilization Act (TEESATY
{and its subsections), as in effect on lanuary 9, 2009, as “Origingl FESE Section
F117 The Closing Date referred to in the Purchase Agreement was January 9,
2009, On February 17, 2009, the President signied mio law Section 7001 of the
American Recovery and Reinv

£ 2009 (“ARRA™. Section 7001 of
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¢ To date, the Company has not made changes 1o other, longe
forms of executive compensation to offset the changes ma
the TARP Funds.

2

The Company expects to file its federal income tax retyr
American Express has advised responsible persoune]

As aresult of New EESA Section 111(e) and related guidance from the
5£C, the Company is planning to permit a separate, non-binding vote at its 2009 annual
meeting of shareholders to approve the compensation of executives, as disclosed pursuant

to the compensation disclosure

rules of the SEC. In addition, the Company understands

that the Treasury is in the process of developing new standards applicable to the

A

compensation of the most highly compensated employees of TARP recipients, including
American Express, as mandated by New EESA Section 111(b). Until such standards are

adopted or other guidance from Treasury is received, American Express intends to
continue to comply with the requirements of Criginal FESA Section 111 and the

Treasury regulations thereunder.

i certify that the statements, representations and supperting information

contained in this letter are accurate to the best of my knowledge.

#

e
k3

This letter and the enclosed documents contain confidential and
proprietary commercial and financial information concerning American Express, the
disclosure of which would cause significant harm to the Company. This information

ffms‘&tmes commerpza!

- and financially sensitive information” within the meaning of

JICFR § 1.6 Accordi nﬁi‘» American ixprexg ﬁezefﬂ reguests, pursuant to

the "E" A5UTY’S BESQ osure of Records Regulations, 31 C FR Paf{ I, Subpart A, and for
reasons of business confidentiality and personal or ; acvy, that this letter and the enclosed
documents not be disclosed in response 1o any ?&gm t made T %”Kf;ii‘“" he Freedom of
Information Act, 5 U.S.C. § 552 (“"FOI4™). The foregoing request also applies to

any other materials of any sort that are f"aade by, or at the request of, the Treasury and

mcorporate, refer or relate 0 anv of the matters contained in the enclosed
1 ey
igtier,

this
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Neil M. Barofiky, Bug,
Yarch &, 2008

I the enclosed documents or this letter become the sublact of s FOIA
request, pisase contact Richerd M. Sy, Hsq. at 212-640-5785, and American Express
will provide further information in sunport of this rsguest for confidential reatment,
American Exprass requests that 1 be furnished with 2 copy of all written materials
pertaining to such requast (including, but not limited 40, the request itself and any
dsiermination with respect to such request), American Express also requests that, at the
conclusion of this inguiry, all copies bs retumed to undersigned at the above address,

Very truly yours,

N ;7
DY At U P Zannad
Daniel T. Henry f

Busoutive Vics Pregident and
Chief Finsncial OFlosr

Altachments
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UNITED STATES DEPARTMENT OF THE TREASURY
1500 PENNSYLYVANIA AVENUE, NW
WasumeToN, D.C. 20220

Dear Ladies and Gentlemen:

The company set forth on the signature page hereto (the “Company”) intends to
issue in a private placement the number of shares of a series of its preferred stock set
forth on Schedule A hersto {the “Preferred Shares™) and 2 warrant to purchase the
number of shares of its common stock set forth on Schedule A hereto (the “Warrant” and,
together with the Preferred Shares, the “Purchased Securities”) atd the United States

Department of the Treasury (the “Investor”) intends to purchase from the Company the
Purchased Securities.

The purpose of this letter agreement is to confirm the terms and conditions of the
purchase by the Investor of the Purchased Securities. Except to the extent supplemented
or superseded by the terms set forth herein or in the Schedules hereto, the provisions
contained in the Securities Purchase Agreement — Standard Terms attached hereto as
Exhibit A (the “Securities Purchase Agreement”} are incorporated by reference herein.
Terrmns that are defined in the Securities Purchase Agresment are used in this letter
agreement as so defined. In the event of any inconsistency between this letter agreement
and the Securities Purchase Agreement, the terms of this letter agreement shall govern,

Each of the Company and the Investor hereby confirms its agreement with the
other party with respect to the issuance by the Company of the Purchased Securities and
the purchase by the Investor of the Purchased Securities pursuant to this letter agreement
and the Securities Purchase Agreement on the terms specified on Schedule A hereto.

This letter agreement {including the Schedules hereto) and the Securities Purchase
Agreement (including the Annexes thereto) and the Warrant constitute the entire
agreement, and supersede all other prior agreements, understandings, representations and
warranties, both written and oral, between the parties, with respect to the subject matter
hereof. This letter agreement constitutes the “Letter Agreement” referred to in the
Securities Purchase Agreement.

This letter agreement may be executed in any number of separate counterparts,
each such counterpart being deemed to be an original instrument, and all such
counterparts will together constitute the same agreement. Executed signature pages to this
letter agreement may be delivered by facsimile and such facsimiles will be deemed as
sufficient as if actual signature pages had been delivered.

# k&
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In witness whereof, this letier agreement has been duly sxecuted and deliversd by
the duly authorized representatives of the pariies hersto as of the date written below,

Date:

UNITED STATES DEPARTMENT OF

By
Title: f : -
e Intesim Assistent Secretary
For Finmncial Stability

AMERICAN EXPRESS COMPANY

By:
MName: Kepneth I Chenanli
Title: Chairmen and Chief Executive
Officer '

Signature Page - Letter Agresment UST Beq. No.: 232



In witness whereof, this letter agreement has been duly exceuted and delivered by
the duly authorized representatives of the parties hereto as of the date written below,

UNITED STATES DEPAR TMENT OF
THE TREASURY

By:

Mame:
Title:

AMERICAN EXPRESS COMPANY

Name: Kenneth 1. Chenault
Title: Chairman and Chicf Executive
Officer

By:

Date: y‘?ﬁbf@”}’ ﬁ 2009




FEXHIBIT A

SECURITIES PURCHASE AGREEMENT
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EXHIBIT A

SECURITIES PURCHASE AGREEMENT

STANDARD TERMS

DRARIIOODE 103N YT 30808512



033373

[y

1.3

2.1
2.2

Lad Lad Led Lpd Led
L s Led B e

4.1

4.3
4.4

4.5
4.6
4.7
4.8
4.9
4.10
4.11

PO002-10633

TAEBLE OF CONTENTS

Page

Article I

Purchase; Closing

PUrchase (oo e e r ettt i
CLOSHIZ oo ettt ee e e e, 2
IAETPTEIALION 1ottt sttt e et et 4

Article I

Representations and Warranties

DHSCIOSUIE Lot e, 4
Representations and Warranties of the COmMpPany ..o oo veeiovcceeeeeeeeceeeee s 5

Article TT1

Covenants
Commercially Reasonable BIOTES oo 13
EXPETISES 1.oiviiii ettt et e e en et ee ettt i4
Sufficiency of Authorized Common Stock; Exchange Listing........cocvvvverenennn.. 14
Cerfain Notifications Until CIOSING oot 5
Access, Information and Confidentiality oo, 15

Article IV

Additional Agreements

Purchase for INVeSIMENT. ..ot et 16
LEEENAS .1t ettt es e 16
Certain Transactions ..ot ettt ee et es et i8

Transfer of Purchased Securities and Warrant Shares; Restrictions on Exercise of

The WAITAIT Lot i8
Registration RIGhIS ..o e 19
Voting of Warrant SBares ... 30
Depostiary SHAreSs oot 31
Restriction on Dividends and Repurchases. .o 31
Repurchase of Investor Securities..........., e e e 32
Executive Compensation ... ooiiiiieit s IEUUUPPUURU L33
Bank and Thrift Holding Company Stami ,,,,,,,,,,,,,,,,,,,,,,,, 33
i

V2 IGERIEE 12



412 Predominantly Financial . . e s et 34

Axticle V

Miscellanecus

5.1 TEITTUNATION . Lottt et ettt sttt e 34
52 Survival of Representations and Wafmmzm .......................................................... 35
5.3 ATETAMIENL .ottt s ettt e s ettt e s er e s 3

34 Walver 0T Conditions .o et 35
5.5 Governing Law: Submission to Jurisdiction, Bfe. ..o, 35
B0 NNOTICES Lottt ettt e, 35
ST DefINITONS .ot ettt e e ee e 36
38 ASSIGIMENT oottt 36
5.9 BEVETADIIILY Looviirtis ettt ert e er sttt ettt 36
510 No Third Party Beneflciaries ..o e ev e e, 37

i

D253 D002 100353-NY 02 26845635 12



LIST OF ANNEXES

ANNEX A: FORM OF CERTIFICATE OF DESIGNATIONS FOR PREFERRED STGCK
ANNEX B FORM OF WAIVER
ANNEX C: FORM OF OPINION

ANNEX D FORM OF WARRANT

i

0952210002 10033-MY02 208958512



INDEX OF DEFINED TERMS

Location of

Term Definition
Affiliate 5.7k
Agreement Recitals
Appraisal Procedure 4.5{ci{1;
Appropriate Federal Banking Agency 2.2(s}
Bank Holding Company 411
Bankrupicy Exceptions 2.2{d}
Benefit Plans L2{d(Ev)
Board of Directors 2.2(H
Business Combination 4.4
business day 1.3
Capitalization Date 2.2(b}

Certificate of Designations

Charter

Closing

Closing Date

Code

Common Stock

Company

Company Financial Statements

Company Material Adverse Effect
Company Reports

Company Subsidiary; Company Subsidiaries
control; controlled by; under common control with
Controlled Group

CPP

EESA

ERISA

Exchange Act

Fair Market Value

Federal Reserve

GAATP

Governmental Entities

Holder

Holders” Counsel

Indemnitee

Information

Initial Warrant Shares

Investor

Junior Stock

knowledge of the Company: Company’s knowledge
Last Fiscal Year

O95331-0002-10033-NY 02 268956512

1.2{d)(a11)
E2(d)(i)
1.2{a)
1.2(a)
2.2(n)
Recitals
Eecitals
2.2(h)
2.1{a)
2.2(1)(3)
2.2(1)(1)
5.7(b)
2.2(n)
Recitals
L.2(d)iv)
2.2{n}
2.1(b)
4.9(c)(ii)
411
2.1{(a)
1.2{c)
4.5(k)1)
4.5(k)(ii)
4.5
3.5(b)
Recitals
Becitals
4.8(c)
5.7(¢c)
2.1{b)



Location of

Term Definition
Letter Agreement Recitals
officers 5.7(¢)
Parity Stock 4.8(c)
Pending Underwritten Offering 4.5(0

Permitied Repurchases
Piggyback Registration

Plan

Preferred Shares

Preferred Stock

Previously Disclosed
Proprietary Rights

Purchase

Purchase Price

Purchased Securities
Qualified Equity Offering
register; registered; registration
Registrable Securities
Registration Expenses
Regulatory Agreement

Rule 144; Rule 144A; Rule 159A; Rule 405; Rule 415
Savings and Loan Holding Company
Schedules

SEC

Securities Act

Selling Expenses

Senior Executive Officers
Share Dilution Amount
Shelf Registration Statement
Signing Date

Special Registration
Stockholder Proposals
subsidiary

Tax: Taxes

Transfer

Warrant

Warran! Shares

9533100021003 3-NY02 2584565 12

4.8(a)(i)
4.5(a)(1v)
2.2{n}
Recitals
Recitals
2.1(b}
2.2(u}
Recitals
i1
Recitals
4.4
4.5(k)iii)
4.50)(v)
4.5(k)v)
2.2(s)

4. 5(kv
4.11
Recitals
2.1{b)
2.2{a)
4.5(k)(vir)
4.10
4.8(a)(i)
4.5(a)i)
2.1{a)
4.5(1)
3.1(b)
5.8(a)
2.2{0)

4.4
Recitals
2.2(d)



SECURITIES PURCHASE AGREFMENT - STANDARD TERMS
Eecitals:

WHEREAS, the United States Department of the Treasury (the “Invesior’”) may from
time to time agree to purchase shares of preferred stock and warrants from eligible financial
institutions which elect to participate in the Troubled Asset Relief Program Capital Purchase
Program (“CPP7Y,

WHEREAS, an eligible financial institution electing to participate in the CPP and issue
securities 1o the Investor (referred to herein as the “Compary”) shall enter into a letter agreement
(the “Letier Agreement”) with the Investor which incorporates this Securities Purchase
Agreement — Standard Terms;

WHEREAS, the Company agrees to expand the flow of credit to U.8. consumers and

businesses on competitive terms to promote the sustained growth and vitality of the U.S.
economy;

WHEREAS, the Company agrees to work diligently, under existing programs, to modify

the terms of residential morigages as appropriate to strengthen the heaith of the U S, housing
market;

WHEREAS, the Company intends to issue in a private placement the number of shares of
the series of its Preferred Stock (“Preferred Stock™) set forth on Schedule A to the Letter
Agreement (the “Preferred Shares”) and a warrant to purchase the number of shares of its
Common Stock (“Common Stock”™) set forth on Schedule A to the Letter Agreement (the “initig/
Warrant Shares”) (the “Warran:” and, together with the Preferred Shares, the “Purchased

Securities”) and the Investor intends to purchase (the “Purchase”) from the Company the
Purchased Securities; and

WHEREAS, the Purchase will be governed by this Securities Purchase Agreement —
Standard Terms and the Letter Agreement, including the schedules thereto (the “Schedules™),
specifying additional terms of the Purchase. This Securities Purchase Agreement — Standard
Terms (including the Annexes hereto) and the Letter Agreement (including the Schedules
thereto) are together referred to as this “Agreement”. All references in this Securities Purchase

Agreement — Standard Terms to “Schedules” are to the Schedules attached to the Letter
Agreement.

NOW, THEREFORE, in consideration of the premises, and of the representations,
warranties, covenants and agreements set forth herein, the parties agree as follows:

Article I
Purchase; Closing

1.1 Purchase. On the terms and subject to the conditions set forth in this Agreement,
the Company agrees o sell to the Investor, and the Investor agrees to purchase from the
Company, at the Closing (as hereinafier defined), the Purchased Securities for the price set forth
on sSchedule A (the “Purchase Price”™.

GOZ-I0033-MY 02 2689365 12



12 Closing.

{a} Cn the terms and subject to the conditions set forth in this Agreement, the closing
of the Purchase (the “Closing”™) will take place at the location specified in Schedule A, atthe
time and on the date set forth in Schedule A or as soon as practicable thereafter, or at such other
place, time and date as shall be agreed between the Company and the Investor. The time and date
on which the Closing occurs is referred o in this Agreement as the “Closing Dare”.

{b} Subject to the fulfillment or waiver of the conditions to the Closing in this Section
1.2, at the Closing the Company will deliver the Preferred Shares and the Warrant, in each case
as evidenced by one or more certificates dated the Closing Date and bearing appropriate legends
as hereinafter provided for, in exchange for payment in full of the Purchase Price by wire
transfer of immediately available United States funds to a bank account designated by the
Company on Schedule A,

{c) The respective obligations of each of the Investor and the Company to
consummate the Purchase are subject to the fulfillment {or waiver by the Investor and the
Company, as applicable) prior to the Closing of the conditions that (i} any approvals or
authorizations of all United States and other governmental, regulatory or judicial authorities
(collectively, “Governmental Entities”) required for the consummation of the Purchase shall
have been obtained or made in form and substance reasonably satisfactory to each party and shall
be in full force and effect and all waiting periods required by United States and other applicable
law, if any, shall have expired and (i) no provision of any applicable United States or other law
and no judgment, injunction, order or decree of any Governmental Entity shall prohibit the
purchase and saie of the Purchased Securities as contemplated by this Agreement.

(&) The obligation of the Investor to consummate the Purchase is also subject to the

fulfillment (or waiver by the Investor) at or prior to the Closing of each of the following
conditions:

(1) {A) the representations and warranties of the Company set forth in {x)
Section 2.2(g) of this Agreement shall be true and correct in all respects as though made
on and as of the Closing Date, (v) Sections 2.2(a) through (f) shall be true and correct in
all material respects as though made on and as of the Closing Date (other than
representations and warranties that by their terms speak as of another date, which
representations and warranties shall be true and correct in all material respects as of such
other date) and (2) Sections 2.2(h) through (v) (disregarding all qualifications or
limitations set forth in such representations and warranties as to “materiality”, “Company
Material Adverse Effect” and words of similar import) shall be true and correct as though
made on and as of the Closing Date (other than represeniations and warranties that by
their terms speak as of ancther date, which representations and warrantics shall be true
and correct as of such other date), except to the exient that the failure of such
representations and warranties referred to in this Section 1.2(d)(i)( AX(z} 1o be so true and
correct, individually or in the aggregate, does not have and would not reasonably be
expected to have a Company Material Adverse Effect and (B) the Company ghall have

R
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performed in all material respects all obligations required to be performed by it under this
Agreement at or prior to the Closing;

{iiy  the Invesior shall have received a certificate signed on behalf of the
Company by a senior executive officer certifying to the effect that the conditions set forth
in Section 1.2(d}(1) have been satisfied;

(:i1)  the Company shall have duly adopted and filed with the Secretary of State
of its jurisdiction of organization or other applicable Governmental Entity the amendment
to its certificate or articles of incorporation, articles of association, or similar
organizational document (“Charier”™) in substantially the form atiached hereto as Annex
A (the “Certificate of Designations™) and such filing shall have been accepted:

(iv)  (A) the Company shall have effected such changes to its compensation,
bonus, incentive and other benefit plans, arrangements and agreements {including golden
parachute, severance and employment agreements) (collectively, “Benefir Plans™y with
respect to its Senior Executive Officers (and to the extent necessary for such changes to
be legally enforceable, each of its Senior Executive Officers shall have duly consented in
writing to such changes), as may be necessary, during the period that the Investor owns
any debt or equity securities of the Company acquired pursuant to this Agreement or the
Warrant, in order to comply with Section 111(b) of the Emergency Economic
Stabilization Act of 2008 (“EESA”) as implemented by guidance or regulation thereunder
that has been issued and is in effect as of the Closing Date, and (B) the Invesior shall
have received a certificate signed on behalf of the Company by a senior executive officer
certifying to the effect that the condition set forth in Section 1.2(d)(iv)(A) has been
satisfied;

{v) each of the Company’s Senior Executive Officers shall have delivered to
the Investor a written waiver in the form attached hereto as Annex B releasing the
Investor from any claims that such Senior Executive Officers may otherwise have as a
result of the issuance, on or prior to the Closing Date, of any regulations which require
the modification of, and the agreement of the Company hereunder to modify, the terms of
any Benefit Plans with respect to its Senior Executive Officers to eliminate any
provisions of such Benefit Plans that would not be in compliance with the requirements
of Section 111(b) of the EESA as implemented by guidance or regulation thereunder that
has been issued and is in effect as of the Closing Date:

{(vi}  the Company shall have defivered to the Investor 2 written opinion from
counsel to the Company (which may be internal counsel), addressed to the Investor and
dated as of the Closing Date, in substantially the form attached hereto as Annex C;

(vii)  the Company shall have delivered certificates in proper form or, with the

prior consent of the Investor, evidence of shares in book-entry form, evidencing the
Preferred Shares to Investor or its designee(s): and
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(viily the Company shall have duly executed the Warrant in subsiantially the
form attached hereto as Annex D and delivered such e
its designee(s).

i

xecuted Warrant to the Investor or

I

i3 Interpretation. When a reference is made in this Agreement to “Recitals.”
“Articles,” “Sections,” or “Annexes” such reference shall be to 2 Recital, Article or Section of,
or Annex 1o, this Securities Purchase Agreement — Standard Terms, and a reference to
“Schedules” shall be to a Schedule 1o the Letter Agreement, in each case, unless otherwise
indicated. The terms defined in the singular have a comparable meaning when used in the plural,
and vice versa, References to “herein”, “hereof”, “hereunder” and the like refer to this
Agreement as a whole and not o any particular section or provision, unless the context requires
otherwise. The table of contents and headings conlained in this Agreement are for reference
purposes only and are not part of this Agreement. Whenever the words “include.” "includes” or
“including” are used in this Agreement, they shall be deemed followed by the words “without
limitation.” No rule of construction against the drafisperson shall be applied in connection with
the interpretation or enforcement of this Agreement, as this Agreement is the product of
negotiation between sophisticated parties advised by counsel. All references to “$” or “dollars”
mean the lawful currency of the United States of America. Except as expressly stated in this
Agreement, all references to any statute, rule or regulation are to the statute, rule or regulation as
amended, modified, supplemented or replaced from time to time (and, in the case of statutes,
include any rules and regulations promulgated under the statule) and to any section of any
statute, rule or regulation include any successor to the section. References to a “business day”
shall mean any day except Saturday, Sunday and any day on which banking institutions in the
State of New York generally are authorized or required by law or other governmental actions to
close.

Article 1]
Representations and Warranties

2.1 Disclosure,

{a) “Company Material Adverse Effect” means a material adverse effect on (1) the
business, results of operation or financial condition of the Company and its consolidated
subsidiaries taken as a whole; provided, however, that Company Material Adverse Effect shall
not be deemed to include the effects of (A) changes after the date of the Letter Agreement {(the
“Signing Date”) in general business, economic or market conditions {including changes
generally in prevailing interest rates, credit availability and liguidity, currency exchange rates
and price levels or trading volumes in the United States or foreign securities or credit markets),
or any outbreak or escalation of hostilities, declared or undeclared acts of war or terrorism, in
sach case generally affecting the industries in which the Company and its subsidiaries operate,
(B) changes or proposed changes after the Signing Date in generally accepted accounting
principles in the United States (“GAAP”) or regulatory accounting reguirements, or authoritative
interpretations thereof, {C) changes or proposed changes after the Signing Date in securities,
banking and other laws of general applicability or related policies or interpretations of
Governmental Entities (in the case of each of these clauses ( Ay, (B} and (C), other than changes

A
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or occuriences to the extent that such changes or occurrences have or would reasonably be
expected to have a materially disproportionate adverse effect on the Company and its
consolidated subsidiaries taken as a whole relative to comparable U.8. banking or financial
services organizations), or (D) changes in the market price or frading volume of the Common
Stock or any other equity, equity-related or debt securities of the Company or its consolidated
subsidiaries (it being understood and agreed that the exception set forth in this clause { D) does
not apply to the underlying reason giving rise to or contributing to any such change); or (i1} the
ability of the Company to consummate the Purchase and the other transactions contemplated by
this Agreement and the Warrant and perform its obligations hereunder or thereunder on a timely
basis,

(b} “Previously Disclosed” means information set forth or incorporated in the
Company’s Annual Report on Form 10-K for the most recently completed fiscal vear of the
Company filed with the Securities and Exchange Commission (the “SEC”) prior to the Signing
Date (the “Last Fiscal Year™) or in its other reports and forms filed with or furnished to the SEC
under Sections 13(a), 14(a) or 15(d) of the Securities Exchange Act of 1934 (the “Exchange
Aef”y on or after the last day of the Last Fiscal Year and prior to the Signing Date.

22 Representations and Warranties of the Company. Except as Previously Disclosed,
the Company represents and warrants to the Investor that as of the Signing Date and as of the
Closing Date (or such other date specified herein):

{a) Organization. Authority and Significant Subsidiaries. The Company has been
duly incorperated and is validly existing and in good standing under the laws of its jurisdiction of
organization, with the necessary power and authority to own its properties and conduct its
business in all material respects as currently conducted, and except as has not, individually or in
the aggregate, had and would not reasonably be expected to have a Company Material Adverse
Effect, has been duly qualified as a foreign corporation for the transaction of business and is in
good standing under the laws of each other jurisdiction in which it owns or leases properties or
conducts any business so as to require such qualification; each subsidiary of the Company that is
a “significant subsidiary” within the meaning of Rule 1-02(w) of Regulation $-X under the
Securities Act of 1933 (the “Securities Act”) has been duly organized and is validly existing in
good standing under the laws of its jurisdiction of organization. The Charter and bylaws of the
Company, copies of which have been provided to the Investor prior to the Signing Date, are true,
complete and correct copies of such documents as in full force and effect as of the Signing Date.

B Capitalization. The authorized capital stock of the Company, and the outstanding
capital stock of the Company (including securities convertible into, or exercisable or
exchangeable for, capital stock of the Company) as of the most recent fiscal month-end
preceding the Signing Date (the “Capiralization Date”) is set forth on Schedule B, The
outstanding shares of capital stock of the Company have been duly authorized and are validly
issued and cutstanding, fully paid and nonassessable, and subject to no preemptive rights (and
were not issued in violation of any preemptive rights), Except as provided in the Warrant, as of
the Signing Date, the Company does not have outstanding any securities or other obligations
providing the holder the right to acquire Common Stock that is not reserved for issuance as
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specified on Schedule B. and the Company has not made any other commitment to authorize,
1ssue or sell any Commeon Stock. Since the Capitalization Date, the Company has not issued any
shares of Common Stock, other than (1) shares issued upon the exercise of stock options or
delivered under other equity-based awards or other convertible securities or warrants which were
issued and outstanding on the Capitalization Date and disclosed on Schedule B and {i1} shares
disclosed on Schedule B.

{c} Preferred Shares. The Preferred Shares have been duly and validly authorized,
and, when issued and delivered pursuant {o this Agreement, such Preferred Shares will be duly
and validly issued and fully paid and non-assessable, will not be issued in violation of any
preemptive rights, and will rank pari passu with or senjor to all other series or classes of
Preferred Stock, whether or not issued or outstanding, with respect {o the payment of dividends

and the distribution of assets in the event of any dissolution, liquidation or winding up of the
Company,

{d} The Warrant and Warrant Shares. The Warrant has been duly authorized and,
when executed and delivered as contemplated hereby, will constitute a valid and legally binding
obligation of the Company enforceable against the Company in accordance with its terms, except
as the same may be limited by applicable bankruptey, insolvency, reorganization, moratorium or
similar laws affecting the enforcement of creditors’ rights generally and general equitable
principles, regardless of whether such enforceability is considered in a proceeding at law or in
equity {(“Bankrupicy Exceptions™). The shares of Common Stock issuable upon exercise of the
Warrant (the “Warrant Shares”™) have been duly authorized and reserved for issuance upon
exercise of the Warrant and when so issued in accordance with the terms of the Warrant will be
validly issued, fully paid and non-assessable, subject, if applicable, o the approvals of its
stockholders set forth on Schedule C.

(e) Authorization, Enforceability.

{1} The Company has the corporate power and authority to execute and
deliver this Agreement and the Warrant and, subject, if applicable, to the approvals of its
stockholders set forth on Schedule C, to carry out its obligations hereunder and
thereunder (which includes the issuance of the Preferred Shares, Warrant and Warrant
Shares). The execution, delivery and performance by the Company of this Agreement and
the Warrant and the consummation of the transactions contemplated hereby and thereby
have been duly authorized by all necessary corporate action on the part of the Company
and 1ts stockholders, and no further approval or authorization is required on the part of
the Company, subject, in each case, if applicable, to the approvals of its stockholders set
forth on Schedule C. This Agreement is a valid and binding obligation of the Company

enforceable against the Company in accordance with iis terms, subject to the Bankruptey
Exceptions.

(i)  The execution, delivery and performance by the Company of this
Agreement and the Warrant and the consummation of the transactions contemplated

hereby and thereby and compliance by the Company with the provisions hereof and

e
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thereof, will not (A} violate, conflict with, or result in a breach of any provision of, or
constituie a default (or an event which, with notice or lapse of time or both, would
constitute a default) under, or result in the termination of, or accelerate the performance
required by, or result in a right of termination or acceleration of, or result in the creation
of, any lien, security interest, charge or encumbrance upon any of the properties or assets
of the Company or any Company Subsidiary under any of the terms, conditions or
provisions of (i) subject, if applicable, to the approvals of the Company’s stockholders set
forth on Schedule C, its organizational documents or (ii) any note, bond, mortgage,
indenture, deed of trust, license, lease, agreement or other instrument or obligation to
which the Company or any Company Subsidiary is a party or by which it or any
Company Subsidiary may be bound, or to which the Company or any Company
Subsidiary or any of the properties or assets of the Company or any Company Subsidiary
may be subject, or (B} subject to compliance with the statutes and regulations referred 1o
in the next paragraph, violate any statute, rule or regulation or any judgment, ruling,
order. writ, injunction or decree applicable to the Company or any Company Subsidiary
or any of their respective properties or assets except, in the case of clauses (A1) and
{B), for those occurrences that, individually or in the aggregate, have not had and would
not reasonably be expected to have a Company Material Adverse Effect.

(1ii)  Other than the filing of the Certificate of Designations with the Secretary
of State of its jurisdiction of organization or other applicable Governmental Entity, any
current report on Form 8-K required to be filed with the SEC, such filings and approvals
as are required to be made or obtained under any state “blue sky” laws, the filing of any
proxy statement contemplated by Section 3.1 and such as have been made or obtained. no
notice 1o, filing with, exemption or review by, or authorization, consent or approval of,
any Governmental Entity is required to be made or obtained by the Company in
connection with the consummation by the Company of the Purchase except for any such
notices, filings, exemptions, reviews, authorizations, consents and approvals the failure of
which to make or obtain would not, individually or in the aggregate, reasonably be
expected fo have a Company Material Adverse Effect.

N Anti-takeover Provisions and Rights Plan. The Board of Directors of the
Company (the “Board of Direciors™) has taken all necessary action o ensure that the transactions
contemplated by this Agreement and the Warrant and the consummation of the transactions
contemplated hereby and thereby, including the exercise of the Warrant in accordance with its
terms, will be exempt from any anti-takeover or similar provisions of the Company’s Charter and
bylaws, and any other provisions of any applicable “moratorium™, “control share”, “fair price”,
“Interested stockholder” or other anti-takeover laws and reculations of any jurisdiction. The
Company has taken all actions necessary to render any stockholders’ rights plan of the Company
inapplicable to this Agreement and the Warrant and the consummation of the transactions
contemplated hereby and thereby, including the exercise of the Warrant by the Investor in
accordance with its terms.

(g} No Company Material Adverse Effect. Since the last dav of the last completed
fiscal period for which the Company has filed a Quarterly Report on Form 10-0 or an Apnual
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Report on Form 10-K with the SEC prior to the Signing Date, ne fact, circumstance, event,
change, occurrence, condition or development has oceurred that, individually or in the aggregate,
has had or would reasonably be expected to have a Company Material Adverse Effect.

(k) Company Financial Statements. Each of the consolidated financial statements of
the Company and its consolidated subsidiaries {collectively the “Company Finoncial
Statements”) included or incorporated by reference in the Company Reports filed with the SEC
since December 31, 2006, present fairly in all material respects the consclidated financial
position of the Company and its consolidated subsidiaries as of the dates indicated therein (or if
amended prior to the Signing Date, as of the date of such amendment) and the consolidated
results of their operations for the periods specified therein; and except as stated therein, such
financial statements (A) were prepared in conformity with GAAP applied on a consistent basis
{except as may be noted therein), (B) have been prepared from, and are in accordance with, the
books and records of the Company and the Company Subsidiaries and (C) complied as to form,
as of their respective dates of filing with the SEC, in all material respects with the applicable

accounting requirements and with the published rules and regulations of the SEC with respect
thereto.

(i) Reports.

(i} Since December 31, 2006, the Company and each subsidiary of the
Company (each a “Company Subsidiary” and, collectively, the “Company Subsidiaries’™)
has timely filed all reports, registrations, documents, filings, statements and submissions,
together with any amendments thereto, that it was required 1o file with any Governmental
Entity (the foregoing, collectively, the “Company Reporis™) and has paid all fees and
assessments due and payable in connection therewith, except, in each case, as would not,
individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect. As of their respective dates of filing, the Company Reports complied in
all material respects with all statutes and applicable rules and regulations of the
applicable Governmental Entities. In the case of each such Company Report filed with or
furnished to the SEC, such Company Report (A) did not, as of its date or if amended
prior to the Signing Date, as of the date of such amendment, contain an untrue staternent
of a material fact or omit to state a material fact necessary in order to make the statements
made theréin, in light of the circumstances under which they were made, not misleading,
and (B) complied as to form in all material respects with the applicable requirements of
the Securities Act and the Exchange Act. With respect to all other Company Reports, the
Company Reports were complete and accurate in all material respects as of their
respective dates. No executive officer of the Company or any Company Subsidiary has
failed in any respect to make the certifications required of him or her under Section 302
or 906 of the Sarbanes-Oxley Act of 20072.

(i) The records, systems, controls, data and information of the Company and
the Company Subsidiaries are recorded, stored, maintainsd and operated under means

(including any electronic, mechanical or photographic process, whether computerized or
not) that are under the exclusive ownership and direct control of the Company or the
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Company Subsidiaries or their accountants (including all means of access thereto and
therefrom), except for any non-exclusive ownership and non-direct control that would not
reasonably be expected to have a material adverse effect on the system of internal
accounting controls described below in this Section 2.2(1)(i1). The Company (A) has
implemented and maintains disclosure controls and procedures (as defined in

Rule 13a-15(e) of the Exchange Act) to ensure that material information relating to the
Company, including the consolidated Company Subsidiaries, 1s made known to the chief
executive officer and the chief financial officer of the Company by others within those
entities, and (B) has disclosed, based on its most recent evaluation prior to the Signing
Date, to the Company’s outside auditors and the audit committee of the Board of
Directors (x) any significant deficiencies and material weaknesses in the design or
operation of internal controls over financial reporting (as defined in Rule 13a-15(f) of the
Exchange Act) that are reasonably likely to adversely affect the Company’s ability to
record, process, summarize and report financial information and (v) any fraud, whether or
not material, that involves management or other employees whe have a significant role in
the Company’s internal controls over financial reporting.

) No Undisclosed Liabilities. Neither the Company nor any of the Company
Subsidiaries has any liabilities or obligations of any nature (absolute, accrued, contingent or
otherwise) which are not properly reflected or reserved against in the Company Financial
Statements to the extent required to be so reflected or reserved against in accordance with
GAAP. except for (A) liabilities that have arisen since the last fiscal year end in the ordinary and
usual course of business and consistent with past practice and (B) liabilities that, individually or
in the aggregate, have not had and would not reasonably be expected to have a Company
Material Adverse Effect.

(k) Offering of Securities. Neither the Company nor any person acting on its behalf
has taken any action (including any offering of any securities of the Company under
circumstances which would require the integration of such offering with the offering of any of
the Purchased Securities under the Securities Act, and the rules and regulations of the SEC
promulgated thereunder), which might subject the offering, issuance or sale of any of the

Purchased Securities to Investor pursuant to this Agreement to the registration requirements of
the Securities Act

4y Litigation and Other Proceedings. Except (i} as set forth on Schedule D or (ii) as
would not, individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect, there is no (A) pending or, to the knowledge of the Company, threatenad, claim,
action, suit, investigation or proceeding, against the Company or any Company Subsidiary or to
which any of their assets are subject nor is the Company or any Company Subsidiary subject o
any order, judgment or decree or (B) unresolved violation, eriticism or exception by any
Governmental Entity with respect to any report or relating o any examinations or inspections of
the Company or any Company Subsidiaries,

(m)  Compliance with Laws, Except as would not, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect, the Company and the

0.

09332 1-0002-10033-NY02 2645565.12



Company Subsidiaries have all permits, licenses, franchises, authorizations, orders and approvals
of, and have made all filings, applications and registrations with, Governmental Entities that are
required in order to permit them to own or lease their properties and assets and to carry on their
business as presently conducted and that are material to the business of the Company or such
Company Subsidiary. Except as set forth on Schedule E, the Company and the Company
Subsidiaries have complied in all respects and are not in default or violation of, and none of them
s, to the knowledge of the Company, under investigation with respect to or, to the knowledge of
the Company, have been threatened to be charged with or given notice of any violation of, any
applicable domestic (federal, state or local) or foreign law, statute, ordinance, license, rule,
regulation, policy or guideline, order, demand, writ, injunction, decree or judgment of any
Governmental Entity, other than such noncompliance, defaults or violations that would not,
individually or in the aggregate, reasonably be expected to have a Company Material Adverse
Effect. Except for statutory or regulatory restrictions of general application or as set forth on
schedule B, no Governmental Entity has placed any restriction on the business or properties of
the Company or any Company Subsidiary that would, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect.

(n) Emplovee Benefit Matters. Except as would not reasonably be expected to have,
either individually or in the aggregate, a Company Material Adverse Effect: (A) each “employee
benefit plan” (within the meaning of Section 3(3) of the Employee Retirement Income Security
Act of 1974, as amended (“ERISA™)) providing benefits to any current or former emplovee,
officer or director of the Company or any member of its “Controlled Group” (defined as any
organization which is a member of a controlled group of corporations within the meaning of
Section 414 of the Internal Revenue Code of 1986, as amended {the “Code”)) that is sponsored,
maintained or contributed to by the Company or any member of its Controlled Group and for
which the Company or any member of its Controlled Group would have any liability, whether
actual or contingent (each, a “Plan”) has been maintained in compliance with its terms and with
the requirements of all applicable statutes, rules and regulations, including ERISA and the Code;
(B) with respect to each Plan subject to Title IV of ERISA (including, for purposes of this clause
{B), any plan subject to Title IV of ERISA that the Company or any member of its Controlled
Group previously maintained or contributed to in the six years prior to the Signing Date), (1) no
“reportable event” (within the meaning of Section 4043(c) of ERISA), other than a reportable
event for which the notice period referred to in Section 4043(c) of ERISA has been waived, has
occurred in the three years prior to the Signing Date or is reasonably expected to oceur, (2) no
“accumulated funding deficiency™ (within the meaning of Section 302 of ERISA or Section 412
of the Code), whether or not waived, has occurred in the three years prior to the Signing Date or
is reasonably expected to occur, (3) the fair market value of the assets under each Plan exceeds
the present value of all benefits accrued under such Plan (determined based on the assumptions
used to fund such Plan) and (4) neither the Company nor any member of its Controlied Group
has incurred in the six years prior to the Signing Date, or reasonably expects to incur, any
liability under Title IV of ERISA (other than contributions to the Plan or premiums to the PRGC
in the ordinary course and without default) in respect of a Plan (including any Plan that is a
“multiemployer plan”, within the meaning of Section 4001(c)(3) of ERISA); and (C) each Plan
that is intended to be gualified under Section 401(a) of the Code has received a favorable
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determination letter from the Internal Revenue Service with respect to its qualified status that has
not been revoked, or such a determination letter has been timely applied for but not received by
the Signing Date, and nothing has cccurred, whether by action or by failure to act, which could
reasonably be expected to cause the loss, revocation or denial of such qualified statas or
favorable determination letier.

{0} faxes. Except as would not, individually or in the aggregate, reasonably be
expected to have a Company Material Adverse Effect, (i) the Company and the Company
Subsidiaries have filed all federal, state, local and foreign income and franchise Tax returns
required 1o be filed through the Signing Date, subject to permitted extensions, and have paid all
Taxes due thereon, and (ii) no Tax deficiency has been determined adversely to the Company or
any of the Company Subsidiaries, nor does the Company have any knowledge of any Tax
deficiencies. “7ax” or “Taxes” means any federal, state, local or foreign income, gross receipts,
property, sales, use, license, excise, franchise, employment, payroll, withholding, alternative or
add on minimum, ad valorem, transfer or excise tax, or any other tax, custom, guty,
governmental fee or other like assessment or charge of any kind whatsoever, together with any
interest or penalty, imposed by any Governmental Entity.

(m Properties and Leases. Except as would not, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect, the Company and the
Company Subsidiaries have good and marketable title to all real properties and all other
properties and assets owned by them, in each case free from liens, encumbrances, claims and
defects that would affect the value thereof or interfere with the use made or to be made thereof
by them. Except as would not, individually or in the aggregate, reasonably be expected 1o have a
Company Material Adverse Effect, the Company and the Company Subsidiaries hold all leased
real or personal property under valid and enforceable leases with no exceptions that would
interfere with the use made or to be made thereof by them.

(q) Environmental Liability. Except as would not, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect:

(i} there is no legal, administrative, or other proceeding, claim or action of
any nature seeking to impose, or that would reasonably be expected to result in the
imposition of, on the Company or any Company Subsidiary, any liability relating to the
release of hazardous substances as defined under any local, state or federal environmental
statute, regulation or ordinance, including the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, pending or, to the Company’s knowledge,
threatened against the Company or any Company Subsidiary:

(i) tothe Company’s knowledge, there is no reasonable basis for anv such
proceeding, claim or action; and

(1) neither the Company nor any Company Subsidiary is subject to any

agreement, order, judgment or decree by or with any court, Governmental Entity or third
party imposing any such environmental liability.

11~
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{r} Risk Management Instruments. Except as would not, mndividually or in the
aggregate, reasonably be expected to have a Company Materia) Adverse Effect, all derivative
instruments, including, swaps, caps, floors and option agreements, whether entered into for the
Company’s own account, or for the account of one or more of the Cornpany Subsidiaries or its or
their customers, were entered into (i) only in the ordinary course of business, (i) in accordance
with prudent practices and in all material respects with all applicable laws, rules, regulations and
regulatory policies and (ili) with counterparties believed to be financially responsible at the time;
and each of such instruments constitutes the valid and legally binding obligation of the Company
or one of the Company Subsidiaries, enforceable in accordance with its terms, except as may be
limited by the Bankruptcy Exceptions. Neither the Company or the Company Subsidiaries, nor,
to the knowledge of the Company, any other party thereto, is in breach of any of its obligations
under any such agreement or arrangement other than such breaches that would not, individually
or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.

(s} Agreements with Resulatory Agencies. Except as set forth on Schedule F, neither
the Company nor any Company Subsidiary is subject to any material cease-and-desist or other
similar order or enforcement action issued by, oris a party to any material written agreement,
consent agreement or memorandum of understanding with, or is a party to any commitment letter
or similar undertaking to, or is subject to any capital directive by, or since December 31, 2006,
has adopted any board resolutions at the request of, any Governmental Entity {other than the
Appropriate Federal Banking Agencies with jurisdiction over the Company and the Company
Subsidiaries) that currently restricts in any material respect the conduct of its business or that in
any material manner relates to its capital adequacy, its liquidity and funding policies and
practices, its ability to pay dividends, its credit, risk management or compliance policies or
procedures, ils internal conirols, its management or its operations or business {each item in this
sentence. a “Regulaiory Agreement™), nor has the Company or any Company Subsidiary been
advised since December 31, 2006 by any such Governmental Entity that it is considering issuing,
initiating, ordering, or requesting any such Regulatory Agreement. The Company and each
Company Subsidiary are in compliance in all material respects with each Regulatory Agreement
to which it is party or subject, and neither the Company nor any Company Subsidiary has
received any notice from any Governmental Entity indicating that either the Company or any
Company Subsidiary is not in compliance in all material respects with any such Regulatory
Agreement. "Appropriate Federal Banking Agency” means the “appropriate Federal banking
agency” with respect to the Company or such Company Subsidiaries, as applicable, as defined in
Section 3(q) of the Federal Deposit Insurance Act (12 U.S.C. Section 18 13(a).

(t) Insurance. The Company and the Company Subsidiaries are insured with
reputable insurers against such risks and in such amounts as the management of the Company
reasonably has determined to be prudent and consisient with industry practice. The Company
and the Company Subsidiaries are in material compliance with their insurance policies and are
not in default under any of the material terms thereof, each such policy is outstanding and in full
force and effect, all premiums and other payments due under any material policy have been paid,
and all claims thereunder have been filed in due and timely fashion, except, in each case, as
would not, individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect,
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(u) Intellectual Property. Except as would not, individually or in the aggregate,
reascnably be expecied to have a Company Material Adverse Effect, (i) the Company and each
Company Subsidiary owns or otherwise has the right to use, all intellectual property rights,
mcluding all trademarks, trade dress, trade names, service marks, domain names, patents,
inventions, trade secrets, know-how, works of authorship and copyrights therein, that are used in
the conduct of their existing businesses and all rights relating to the plans, design and
specifications of any of its branch facilities (“Proprietary Rights™ free and clear of all liens and
any claims of ownership by current or former employees, contractors, designers or others and (i)
neither the Company nor any of the Company Subsidiaries is materially infringing, diluting,
misappropriating or violating, nor has the Company or any or the Company Subsidiaries received
any written (o7, to the knowledge of the Company, oral) communications alleging that any of
them has materially infringed, dituted, misappropriated or violated, any of the Proprietary Rights
owned by any other person. Except as would not, individually or in the aggregate, reasonably be
expected to have a Company Material Adverse Effect, to the Company’s knowledge, no other
person is infringing, diluting, misappropriating or violating, nor has the Company or any or the
Company Subsidiaries sent any written communications since January 1, 2006 alleging that any
person has infringed, diluted, misappropriated or violated, any of the Proprietary Rights owned
by the Company and the Company Subsidiaries.

(v Brokers and Finders. No broker, finder or investment banker is entitled to any
financial advisory, brokerage, finder's or other fee or commission in connection with this
Agreement or the Warrant or the transactions contemplated hereby or thereby based upon

arrangements made by or on behalf of the Company or any Company Subsidiary for which the
Investor could have any lability,

Article T
Covenants

31 Commercially Reasonable Efforts.

(a) Subject to the terms and conditions of this Agreement, each of the parties will use
its commercially reasonable efforts in good faith to take, or cause to be taken, all actions, and ©
do, or cause to be done, all things necessary, proper or desirable, or advisable under applicable
laws, s0 as to permit consummation of the Purchase as promptly as practicable and otherwise to
enable consummation of the transactions contemplated hereby and shall use commercially
reasonable efforts to cooperate with the other party to that end.

{b) 1t the Company is required to obtain any stockholder approvals set forth on
Schedule C, then the Company shall comply with this Section 3.1(b) and Section 3.1(c). The
Company shall call a special meeting of its stockholders, as promptly as practicable following
the Closing, to vote on proposals {collectively, the “Stockholder Proposals™ to (i) approve the
exercise of the Warrant for Common Stock for purposes of the rules of the national security
exchange on which the Common Stock is listed and/or (i) amend the Company’s Charter to
increase the number of authorized shares of Common Stock to at least such number as shall be
sufficient to permit the full exercise of the Warrant for Common Steck and comply with the
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other provisions of this Section 3.1(b) and Section 3.1{c). The Board of Directors shall
recommend to the Company’s stockholders that such stockholders vote in favor of the
Stockholder Proposals. In connection with such meeting, the Company shall prepare (and the
Investor will reasonably cooperate with the Company to prepare) and file with the SEC as
promptly as practicable {(but in no event more than ten business days after the Closing) a
preliminary proxy statement, shall use jts reascnable best efforts to respond to any comments of
the SEC or its staff thereon and to cause a definitive proxy statement related to such
stockholders’ meeting to be mailed to the Company’s stockholders not more than five business
days after clearance thereof by the SEC, and shall use its reasonable best efforts to solicit proxies
for such stockholder approval of the Stockholder Proposals. The Company shall notify the
investor promptly of the receipt of any comments from the SEC or its staff with respect to the
proxy statement and of any request by the SEC or its staff for amendments or supplements to
such proxy statement or for additional information and will supply the Investor with copies of all
correspondence between the Company or any of its representatives, on the one hand, and the
SEC or its staff, on the other hand, with respect to such proxy statement. If at any time prior to
such stockholders’ meeting there shall occur any event that is required to be set forth in an
amendment or supplement to the proxy statement, the Company shall as promptly as practicable
prepare and mail to its stockholders such an amendment or supplement, Fach of the Investor and
the Company agrees promptly to correct any information provided by it or on its behalf for use in
the proxy statement if and to the extent that such information shall have become false or
misleading in any material respect, and the Company shall as promptly as practicable prepare
and mail to its stockholders an amendment or supplement to correct such information to the
extent required by applicable laws and regulations. The Company shall consult with the Investor
prior to filing any proxy statement, or any amendment or supplement thereto, and provide the
Investor with a reasonable opportunity to comment thereon. In the event that the approval of any
of the Stockholder Proposals is not obtained at such special stockholders meeting, the Company
shall include a proposal to approve (and the Board of Directors shall recommend approval of)
each such proposal at a meeting of its stockholders no less than once in each subsequent six-
month period beginning on January 1, 2009 until all such approvals are obtained or made.

{c) None of the information supplied by the Company or any of the Company
Subsidiaries for inclusion in any proxy statement in connection with any such stockholders
meeting of the Company will, at the date it is filed with the SEC, when first mailed to the
Company’s stockholders and at the time of any stockholders meeting, and at the time of any
amendment or supplement thereof, contain any untrue statement of a material fact or omit to
state any material fact necessary in order to make the statements therein, in light of the
circumstances under which they are made, not misleading.

3.2 Expenses. Unless otherwise provided in this Agreement or the Warrant, each of
the parties hereto will bear and pay all costs and expenses incurred by it or on its behalfin
connection with the transactions contemplated under this Agreement and the Warrant, including

fees and expenses of its own financial or other consultants, investment bankers, accountants and
counsel.

33 Sufficiency of Authorized Common Stock: Exchange Listing,
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(a) During the period from the Closing Date (or, if the approval of the Stockholder
Proposals is required, the date of such approval) until the date on which the Warrant has been
fully exercised, the Company shall at all times have reserved for issuance, free of preemptive or
similar rights, a sufficient number of authorized and unissued Warrant Shares 1o effectuate such
exercise. Nothing in this Section 3.3 shall preclude the Company from satisfving its obligations
in respect of the exercise of the Warrant by delivery of shares of Common Stock which are held
in the treasury of the Company. As soon as reasonably practicable following the Closing, the
Company shall, at its expense, cause the Warrant Shares to be listed on the same national
securities exchange on which the Common Stock is listed, subject to official notice of issuance,
and shall maintain such listing for so long as any Common Stock is listed on such exchange.

(b} It requested by the Investor, the Company shall promptly use its reasonable best
efforts to cause the Preferred Shares to be approved for listing on a national securities exchange
as prompily as practicable following such request.

3.4 Certain Notifications Until Closing. From the Signing Date until the Closing, the
Company shall promptly notify the Tnvestor of (i) any fact, event or circumstance of which it is
aware and which would reasonably be expected to cause any representation or warranty of the
Company contained in this Agreement to be untrue or inaccurate in any material respect or to
cause any covenant or agreement of the Company contained in this Agreement not to be
complied with or satisfied in any material respect and (i1} except as Previously Disclosed, any
fact, circumstance, event, change, occurrence, condition or development of which the Company
is aware and which, individually or in the aggregate, has had or would reasonably be expected to
have & Company Material Adverse Effect; provided, however, that delivery of any notice
pursuant to this Section 3.4 shall not limit or affect any rights of or remedies available to the
Investor; provided, further, that a failure to comply with this Section 3.4 shall not constitute a
breach of this Agreement or the failure of any condition sei forth in Section 1.2 to be satisfied
unless the underlying Company Material Adverse Effect or material breach would independently
result in the failure of a condition set forth in Section 1.2 to be satisfied.

3.5 Acgcess, Information and Confidentiality.

{a} From the Signing Date until the date when the Investor holds an amount of
Preferred Shares having an aggregate liquidation value of less than 10% of the Purchase Price,
the Company will permit the Investor and its agents, consultants, contractors and advisors (x)
acting through the Appropriate Federal Banking Agency, to examine the corporate books and
make copies thereof and to discuss the affairs, finances and accounts of the Company and the
Company Subsidiaries with the principal officers of the Company, all upon reasonable notice and
at such reasonable times and as often as the Investor may reasonably request and (V) to review
any information material to the Investor’s investment in the Company provided by the Company
to its Appropriate Federal Banking Agency. Any investigation pursuant to this Section 3.5 shall
be conducted during normal business hours and in such manner as not to interfere unreasonably
with the conduct of the business of the Company, and nothing herein shall require the Company
or any Company Subsidiary to disclose any information to the Tnvestor to the extent {1}
prohibited by applicable law or regulation, or (ii} that such disclosure would reasonably be
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expeeted 1o cause a violation of any agreement to which the Company or any Company
Subsidiary is a party or would cause a risk of a loss of privilege to the Company or any Company
Subsidiary {(provided that the Company shall use commercially reasonable efforts to make
appropriate substitute disclosure arrangements under circumstances where the restrictions in this
clause (ii) apply).

(b} The Investor will use reasonable best efforts fo hold, and will usc reasonable best
cfforts to cause its agents, consullants, contractors and advisors to hold, in confidence all non-
public records, books, contracts, instruments, computer data and other data and information
(collectively, “Information”) concerning the Company furnished or made available to it by the
Company or its representatives pursuant to this Agreement {except to the extent that such
information can be shown to have been (i) previously known by such party on a non-confidential
basis, (i1} in the public domain through no fault of such party or (iii) later lawfully acquired from
other sources by the party to which it was furnished (and without violation of any other
confidentiality obligation)); provided that nothing herein shall prevent the Investor from

disclosing any Information to the extent required by applicable laws or regulations or by any
subpoena or similar legal process.

Article IV
Additional Agreements

4.1 Purchase for Investment. The Investor acknowledges that the Purchased Securities
and the Warrant Shares have not been registered under the Securities Act or under any state
securities laws. The Investor (a) is acquiring the Purchased Securities pursuant to an exemption
from registration under the Securities Act solely for investment with no present intention to
distribute them to any person in violation of the Securities Act or any applicable U.S. state
securities laws, (b} will not sell or otherwise dispose of any of the Purchased Securities or the
Warrant Shares, except in compliance with the registration requirements or exemption provisions
of the Securities Act and any applicable U.S. state securities laws, and (¢) has such knowledge
and experience in financial and business matters and in investments of this type that it is capable

of evaluating the merits and risks of the Purchase and of making an informed investment
decision.

4.7 Legends.

{(a) The Investor agrees that all certificates or other instruments representing the
Warrant and the Warrant Shares will bear a legend substantially to the following effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD
OR OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION
STATEMENT RELATING THERETO I8 IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION
FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.”

16

095331-0002-10033-NY02 268956312



(b} The Investor agrees that all certificates or other instruments representing the
Warrant will also bear a legend substantially to the following effect:

TITHIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID.”

{c} 1 addition, the Investor agrees that all certificates or other instruments
representing the Preferred Shares will bear a legend substantiaily to the following effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS
ACCOUNTS, DEPOSITS OR OTHER OBLIGATIONS OF A BANK AND ARE NOT
INSURED BY THE FEDERAL DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT”), OR THE SECURITIES LAWS OF ANY STATE AND MAY
NOT BE TRANSFERRED, S0LD OR OTHERWISE DISPOSED OF EXCEPT WHILE
A REGISTRATION STATEMENT RELATING THERETC IS IN EFFECT UNDER
SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO
AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.
EACH PURCHASER OF THE SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON THE
EXEMPTION FROM SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES REPRESENTED
BY THIS INSTRUMENT BY ITS ACCEPTANCE HEREQF {1) REPRESENTS THAT
IT 18 A “QUALIFIED INSTITUTIONAL BUYER” (AS DEFINED IN RULE 144A
UNDER THE SECURITIES ACT), (2) AGREES THAT IT WILL NOT OFFER, SELL
OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS
INSTRUMENT EXCEPT (A) PURSUANT TO A REGISTRATION STATEMENT
WHICH IS THEN EFFECTIVE UNDER THE SECURITIES ACT, {B) FOR SO LONG
AS THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT REASONABLY
BELIEVES IS A “QUALIFIED INSTITUTIONAL BUYER” AS DEFINED IN RULE
144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
1O WHOM NOTICE IS GIVEN THAT THE TRANSFER IS REING MADE IN
RELIANCE ON RULE 144A, (C) TO THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
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REQUIREMENTS OF THE SECURITIES ACT AND (3) AGREES THAT IT WILL
GIVE TO EACH PERSON TO WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO THE
EFYECT OF THIS LEGEND.”

Il

{(d) In the event that any Purchased Securities or Warrant Shares { i) become registered
under the Securities Act or (i1} are eligible to be transferred without restriction in accordance
with Rule 144 or another exemption from registration under the Securities Act {other than Rule
144A), the Company shall issue new certificates or other instruments representing such
Purchased Securities or Warrant Shares, which shall not contain the applicable legends in
Sections 4.2(a) and (¢} above; provided that the Investor surrenders to the Company the
previously issued certificates or other instruments. Upon Transfer of all or a portion of the
Warrant in compliance with Section 4.4, the Company shall issue new certificates or other
instruments representing the Warrant, which shall not contain the applicable legend in Section

4.2({b) above, provided that the Investor surrenders to the Company the previously issued
certificates or other instruments.

4.3 Certain Transactions. The Company will not merge or consolidate with, or sell,
transfer or lease all or substantially all of its property or assets to, any other party unless the
successor, transferee or lessee party (or ifs ultimate parent entity), as the case may be (if not the
Company), expressly assumes the due and punctual performance and observance of each and

every covenant, agreement and condition of this Agreement to be performed and observed by the
Company.

44 Transfer of Purchased Securities and Warrant Shares: Restrictions on Exercise of
the Warrant. Subject to compliance with applicable securities laws, the Investor shall be
permitted to transfer, sell, assign or otherwise dispose of (“Transfer”) all or a portion of the
Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may
be reasonably requested by the Investor to facilitate the Transfer of the Purchased Securities and
the Warrant Shares; provided that the Investor shall not Transfer a portion or portions of the
Warrant with respect to, and/or exercise the Warrant for, more than one-half of the Initial
Warrant Shares (as such number may be adjusted from time to time pursuant to Section 13
thereof) in the aggregate until the earlier of (a) the date on which the Company {or any successor
by Business Combination) has received aggregate gross proceeds of not less than the Purchase
Price (and the purchase price paid by the Investor to any such successor for securities of such
successor purchased under the CPP) from one or more Qualified Equity Offerings (including
Qualified Equity Offerings of such successor) and (b) December 31, 2009. “Qualified Equity
Offering” means the sale and issuance for cash by the Company to persons other than the
Company or any of the Company Subsidiaries after the Closing Date of shares of perpetual
Preferred Stock, Common Stock or any combination of such stock, that, in each case, qualify as
and may be included in Tier 1 capital of the Company at the time of issuance under the
applicable risk-based capital guidelines of the Company’s Appropriate Federal Banking Agency
{other than any such sales and issuances made pursuant to agreements or arrangements enferad

£

into, or pursuant 1o financing plans which were publicly announced, on or prior to October 13,
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2008). “Business Combination” means a merger, consolidation, statutory share exchange or
similar transaction that requires the approval of the Company’s stockhoiders.

4.5 Kegistration Richis,

{a) Hegistration.

{i) Subject o the terms and conditions of this Agreement, the Company
covenants and agrees that as promptly as practicable after the Closing Date (and in any
event no later than 30 days after the Closing Date), the Company shall prepare and file
with the SEC & Shelf Registration Statement covering all Registrable Securities {or
otherwise designate an existing Shelf Registration Statement filed with the SEC 1o cover
the Registrable Securities), and, to the extent the Shelf Registration Statement has not
theretofore been declared effective or is not automatically effective upon such filing, the
Company shall use reasonable best efforts to cause such Shelf Registration Statement to
be declared or become effective and to keep such Shelf Registration Statement
continuously effective and in compliance with the Securities Act and usable for resale of
such Registrable Securities for a period from the date of its initial effectiveness until such
time as there are no Registrable Securities remaining {including by refiling such Shelf
Registration Statement (or 2 new Shelf Registration Statement) if the initial Shelf
Registration Statement expires). So long as the Company is a well-known seasoned
issuer {as defined in Rule 405 under the Securities Act) at the time of filing of the Shelf
Registration Statement with the SEC, such Shelf Registration Statement shall be
designated by the Company as an automatic Shelf Registration Statement.
Notwithstanding the foregoing, if on the Signing Date the Company is not eligible to file
a registration statement on Form $-3, then the Company shail not be obligated to file 2

Shelf Registration Statement unless and uniil requested to do so in writing by the
Investor.

(ii) Any registration pursuant to Section 4.5(a)(i) shall be effected by means of
a shelf registration on an appropriate form under Rule 415 under the Securities Act {a
“Shelf Registration Statement™). 1f the Investor or any other Holder intends to distribute
any Registrable Securities by means of an underwritten offering it shall promptly so
advise the Company and the Company shall take all reasonable steps to facilitate such
distribution, including the actions required pursuant to Section 4.5(c); provided that the
Company shall not be required to facilitate an underwritten offering of Registrable
Securities unless the expected gross proceeds from such offering exceed (i) 2% of the
initial aggregate liquidation preference of the Preferred Shares if such initial aggregale
liquidation preference is less than $2 billion and (ii) $200 million if the initial aggregate
liguidation preference of the Preferred Shares is equal to or greater than $2 billien. The
lead underwriters in any such distribution shall be selected by the Holders of & majority
of the Registrable Securities to be distributed; provided that 1o the extent appropriate and
permitted under applicable law, such Holders shall consider the qualifications of any
broker-dealer Affiliate of the Company in selecting the lead underwriters in any such
distribution,
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(i) The Company shall not be required to effect a registration {including a
resale of Registrable Securities from an effective Shelf Registration Statement) or an
underwritten offering pursuant to Section 4.5(a): (A} with respect to securities that are
not Registrable Securities; or (B) if the Company has notified the Investor and all other
Helders that in the good faith judgment of the Board of Directors, it would be materially
detrimental to the Company or its securityholders for such registration or underwritten
offering to be effected at such time, in which event the Company shail have the right fo
defer such registration for a period of not more than 45 days after receipt of the request of
the Investor or any other Holder; provided that such right to delay a registration or
underwritten offering shall be exercised by the Company (1) only if the Company has
generally exercised (or is concurrently exercising) similar black-out rights against holders
of similar securities that have registration rights and (2) not more than three times in any
1Z-month period and not more than 90 days in the aggregate in any 12-month period.

(iv)  If during any period when an effective Shelf Registration Statement is not
available, the Company proposes to register any of its equity securities, other than a
registration pursuant to Section 4.5(a)(i) or a Special Registration, and the registration
form to be filed may be used for the registration or qualification for distribution of
Registrable Securities, the Company will give prompt written notice to the Investor and
all other Holders of its intention to effect such a registration (but in no event less than ten
days prior to the anticipated filing date) and will include in such registration all
Registrable Securities with respect to which the Company has received written requests
for inclusion therein within ten business days after the date of the Company’s notice (a
“Piggyback Registration™). Any such person that has made such a written request may
withdraw its Registrable Securities from such Piggyback Registration by giving writien
notice to the Company and the managing underwriter, if any, on or before the fifth
business day prior to the planned effective date of such Piggyback Registration. The
Company may terminate or withdraw any registration under this Section 4.5(a)(iv) prior
to the effectiveness of such registration, whether or not Investor or any other Holders
have elected to include Registrable Securities in such registration.

(v) If the registration referred to in Section 4.5(a)(iv} is proposed to be
underwritten, the Company will so advise Investor and all other Holders as a part of the
written notice given pursuant to Section 4.5(a)(iv). In such event, the right of Investor
and all other Holders to registration pursuant to Section 4.5(a) will be conditioned upon
such persons’ participation in such underwriting and the inclusion of such person’s
Registrable Securities in the underwriting if such securities are of the same class of
securities as the securities to be offered in the underwritten offering, and each such
person will (together with the Company and the other persons distributing their securities
through such underwriting) enter into an underwriting agreement in customary form with
the underwriter or underwriters selected for such underwriting by the Company; provided
that the Investor (as opposed to other Holders) shall not be required 1o indemnify any
persen in conmection with any registration, If any participating person disapproves of the
terms of the underwriting, such person mav elect to withdraw therefrom by written notice
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to the Company, the managing underwriters and the Investor (if the Investor is
participating in the underwriting).

(vi) I either (x} the Company grants “piggyback” registration rights fo one or
more third parties to include their securities in an underwritten of ering under the Shelf
Registration Statement pursuant to Section 4.5(a)(i1) or (v) a Piggvback Registration
under Section 4.5(a)(1v) relates to an underwritien offering on behalf of the Company,
and in either case the managing underwriters advise the Company that in their reasonable
opinion the number of securities requested 1o be included in such offering exceeds the
number which can be sold without adversely affecting the marketability of such offering
{including an adverse effect on the per share offering price), the Company will include in
such offering only such number of securities that in the reasonable opinion of such
managing underwriters can be sold without adversely affecting the marketability of the
offering (including an adverse effect on the per share offering price), which securities
will be so included in the following order of priority: {A) first, in the case of a Piggyback
Registration under Section 4.5(a)(iv), the securities the Company proposes to sell, (B)
then the Registrable Securities of the Investor and all other Holders who have requested
inclusion of Registrable Securities pursuant to Section 4.5(a)(ii) or Section 4.5(a)(iv), as
applicable, pro raia on the basis of the aggregate number of such securities or shares
owned by each such person and (C) lastly, any other securities of the Company that have
been requested to be so included, subject to the terms of this Agreement; provided,
however, that if the Company has, prior to the Signing Date, entered into an agreement
with respect to its securities that is inconsistent with the order of priority contemplated
hereby then it shall apply the order of priority in such conflicting agreement to the extent
that it would otherwise result in a breach under such agreement.

(b} Expenses of Registration. All Registration Expenses incurred in connection with
any registration, qualification or compliance hereunder shall be borne by the Company. All
Selling Expenses incurred in connection with any registrations hereunder shall be borne by the

holders of the securities so registered pro ratfa on the basis of the aggregate offering or sale price
of the securities so registered.

{c) Obligations of the Company. The Company shall use its reasonable best efforts,
for so long as there are Registrable Securities outstanding, 10 take such actions as are under its
control to not become an ineligible issuer (as defined in Rule 405 under the Securities Act) and
{0 remain a well-known seasoned issuer (as defined in Rule 405 under the Securities Actyifit
has such status on the Signing Date or becomes eligible for such status in the future. In addition,
whenever required to effect the registration of any Registrable Securities or facilitate the
distribution of Registrable Securities pursuant to an effective Shelf Registration Statement, the
Company shall, as expeditiously as reasonably practicable:

(i) Prepare and file with the SEC a prospectus supplement with respectto a
proposed offering of Registrable Securities pursuant to an effective registration
statement, subject to Section 4.5(d), keep such registration statement effective and keep
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such prospectus supplement current until the securities described therein are no longer
Registrable Securities.

(i1} Prepare and file with the SEC such amendments and supplements to the
applicable registration statement and the prospectus or prospectus supplement used in
connection with such registration statement as may be necessary to comply with the
provisions of the Securities Act with respect to the disposition of all securities covered by
such registration statement.

(i} Furnish to the Holders and any underwriters such number of copies of the
applicable registration statement and each such amendment and supplement thereto
(including in each case all exhibits) and of a prospectus, including a preliminary
prospectus, in conformity with the requirements of the Securities Act, and such other
documents as they may reasonably request in order to facilitate the disposition of
Registrable Securities owned or to be distributed by them.

(iv)  Use its reasonable best efforts to register and qualify the securities covered
by such registration statement under such other securities or Blue Sky laws of such
Jurisdictions as shall be reasonably requested by the Holders or any managing
underwriter(s), to keep such registration or qualification in effect for so long as such
registration statement remains in effect, and to take any other action which may be
reasonably necessary to enable such seller to consummate the disposition in such
Jurisdictions of the securities owned by such Holder; provided that the Company shall not
be required in connection therewith or as a condition thereto to qualify to do business or
to file a general consent to service of process in any such states or jurisdictions.

{(v) Notify each Holder of Registrable Securities at any time when a
prospectus relating thereto is required to be delivered under the Securities Act of the
happening of any event as a result of which the applicable prospectus, as then in effect,
includes an untrue statement of a material fact or omits to state a material fact required o
be stated therein or necessary to make the statements therein not misleading in light of
the circumstances then existing.

{(vi)  Give written notice to the Holders:

(A)  when any registration statement filed pursuant to Section 4.5{a)or
any amendment thereto has been filed with the SEC (except for any amendment
effected by the filing of a document with the SEC pursuant to the Exchange Act)
and when such registration statement or any post-effective amendment thereto has
become effective;

(B} of any request by the SEC for amendments or supplements to any
registration statement or the prospectus included therein or for additional
information;




(L} ofthe issuance by the SEC of any stop order suspending the
effectiveness of any registration staterent or the initiation of any proceedings for
nat purpose;

(D) of the receipt by the Company or ifs legal counsel of any
notification with respect to the suspension of the qualification of the Common
Stock for sale in any jurisdiction or the initiation or threatening of any proceeding
for such purpose;

() of the happening of any event that requires the Company to make
changes in any effective registration statement or the prospectus related to the
registration statement in order to make the statements therein not misleading
{(which notice shall be accompanied by an instruction to suspend the use of the
prospectus until the requisite changes have been made); and

(F) if at any time the representations and warranties of the Company
contained in any underwriting agreement contemplated by Section 4.5(c)(x) cease
to be true and correct.

{(vil)  Use its reasonable best efforts to prevent the issuance or obtain the
withdrawal of any order suspending the effectiveness of any registration statement
referred to in Section 4.5(c)(viXC) at the earliest practicable time.

(viii} Upon the occurrence of any event contemplated by Section 4.5(cHvyor
4.5(c){(vi)(E), promptly prepare a post-effective amendment to such registration statement
or a supplement to the related prospectus or file any other required document so that, as
thereafter delivered to the Holders and any underwriters, the prospectus will not contain
an untrue statement of a material fact or omit to state any material fact necessary to make
the statements therein, in light of the circumstances under which they were made, not
misleading. If the Company notifies the Holders in accordance with Section 4.5(c)(vIXE)
to suspend the use of the prospectus unti] the requisite changes to the prospectus have
been made, then the Holders and any underwriters shall suspend use of such prospectus
and use their reasonable best efforts to return to the Company all copies of such
prospectus (at the Company’s expense) other than permanent file copies then in such
Holders’ or underwriters” possession. The total number of days that any such suspension
may be in effect in any 12-month pericd shall not exceed 90 days.

(ix)  Use reasonable best efforts to procure the cooperation of the Company’s
transfer agent in setiling any offering or sale of Registrable Securities, including with
respect to the transfer of physical stock certificates into book-entry form in accordance
with any procedures reasonably requested by the Holders or any managing
underwriter{s).

{(x} It an underwritien offering is requested pursuant to Section 4.5(a)(i1), enter
into an underwriting agreement in customary form, scope and substance and take all such
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other actions reasonably requested by the Holders of a majority of the Registrable
Securities being sold in connection therewith or by the managing underwriter(s), if any,
to expedite or facilitate the underwritten disposition of such Registrable Securities, and in
connection therewith in any underwritten offering (including making members of
management and executives of the Company available 1o participate in “road shows”,
similar sales events and other marketing activities), (A) make such representations and
warranties to the Holders that are selling stockholders and the managing underwriter(s), if
any, with respect to the business of the Company and its subsidiaries, and the Shelf
Registration Statement, prospectus and documents, if any, incorporated or deemed o be
incorporated by reference therein, in each case, in customary form, substance and scope,
and, if true, confirm the same if and when requested, (B) use its reasonable best efforts to
furnish the underwriters with opinions of counsel 1o the Company, addressed o the
managing underwriter(s), if any, covering the matters customarily covered in such
opinions requested in underwritten offerings, (C) use its reasonable best efforts to obtain
“cold comfort” letters from the independent certified public accountants of the Company
(and, if necessary, any other independent certified public accountants of any business
acquired by the Company for which financial statements and financial data are included
in the Shelf Registration Statement) whe have certified the financial statements included
in such Shelf Regisiration Statement, addressed to each of the managing underwriter(s), if
any, such letters to be in customary form and covering matters of the type customarily
covered in “cold comfort” letters, (D) if an underwriting agreement is entered into, the
same shall contain indemnification provisions and procedures customary in underwritien
offerings {provided that the Investor shall not be obligated to provide any indermity), and
(E) deliver such documents and certificates as may be reasonably requested by the
Holders of a majority of the Registrable Securities being sold in connection therewith,
their counsel and the managing underwriter(s), if any, to evidence the continued validity
of the representations and warranties made pursuant to clause (1) above and to evidence
compliance with any customary conditions contained in the underwriting agreement or
other agreement entered into by the Company.

(i)  Make available for inspection by a representative of Holders that are
selling stockholders, the managing underwriter(s), if any, and any attorneys or
accountants retained by such Holders or managing underwriter(s), at the offices where
normally kept, during reasonable business hours, financial and other records, pertinent
corporate documents and properties of the Company, and cause the officers, directors and
employees of the Company to supply all information in each case reasonably requested
{and of the type customarily provided in connection with due diligence conducted in
connection with a registered public offering of securities) by any such representative,
managing underwriter(s), attorney or accountant in connection with such Shelf
Registration Statement.

(xi1}  Use reasonable best efforts to cause all such Registrable Securities o be
listed on each national securities exchange on which similar securities issued by the
Company are then listed or, if no similar securities issued by the Company are then listed
on any national securities exchange, use its reasonable best efforts o cause all such
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Registrable Securities to be listed on such securities exchange as the Investor may
designate.

{xitl) Ifrequesied by Holders of a majority of the Registrable Securities being
registered and/or sold in connection therewith, or the managing underwriter(s), if any,
promptly include in a prospectus supplement or amendment such information as the
Holders of a majority of the Registrable Securities being registered and/or sold in
connection therewith or managing underwriter(s), if any, may reasonably request in order
to permit the intended method of distribution of such securities and make all required
filings of such prospectus supplement or such amendment as soon as practicable after the
Company has received such request.

(xiv) Timely provide to its security holders earning statements satisfying the
provisions of Section 11(a) of the Securities Act and Rule 158 thereunder.

(D) Suspension of Sales. Upon receipt of written notice from the Company that a
registration statement, prospectus or prospectus supplement contains or may contain an untrue
statemnent of a material fact or omits or may omit to state a material fact required to be stated
therein or necessary to make the statements therein not misleading or that circumstances exist
that make inadvisable use of such registration statement, prospectus or prospectus supplement,
the Investor and each Holder of Registrable Securities shall forthwith discontinue disposition of
Registrable Securities until the Investor and/or Holder has received copies of a supplemented or
amended prospectus or prospectus supplement, or until the Investor and/or such Holder is
advised in writing by the Company that the use of the prospectus and, if applicable, prospectus
supplement may be resumed, and, if so directed by the Company, the Investor and/or such
Holder shall deliver to the Company (at the Company’s expense) all copies, other than
permanent file copies then in the Investor and/or such Holder’s possession, of the prospectus
and, if applicable, prospectus supplement covering such Registrable Securities current at the time
of receipt of such notice. The total number of days that any such suspension mayv be in effect in
any 12-month period shall not exceed 90 days.

(e} Lermination of Registration Rights. A Holder’s registration rights as to any
securities held by such Holder (and its Affiliates, partners, members and former members) shall
not be available unless such securities are Registrable Securities.

() Furpishing Information.

() Neither the Investor nor any Holder shall use any free writing prospectus
{as defined in Rule 405) in connection with the sale of Registrable Securities without the
prior written consent of the Company.,

{11 It shall be a condition precedent to the obligations of the Company to take
any action pursuant to Section 4.5(c) that Investor and/or the selling Holders and the

underwriters, if any, shall furnish to the Company such information regarding
themselves, the Regisirable Securities held by them and the intended method of
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disposition of such securities as shall be required to effect the registered offering of their
Registrable Securities,

{g) Indemnification.

{1} The Company agrees to indemnify each Holder and, if a Holder is a2
person other than an individual, such Helder’s officers, directors, employees, agents,
representatives and Affiliates, and each Person, if any, that controls 2 Holder within the
meaning of the Securities Act (each, an “/ndemniree”), against any and all losses, claims,
damages, actions, liabilities, costs and expenses (including reasonable fees, expenses and
disbursements of attorneys and other professionals incurred in connection with
investigating, defending, settling, compromising or paying any such losses, claims,
damages, actions, liabilities, costs and expenses), joint or several, arising out of or based
upon any untrue statement or alleged untrue statement of material fact contained in any
registration statement, including any preliminary prospectus or final prospectus contained
therein or any amendments or supplements thereto or any documents incorporated thersin
by reference or contained in any free writing prospectus (as such term is defined in Rule
405) prepared by the Company or authorized by it in writing for use by such Holder {or
any amendment or supplement thereto); or any omission to state therein a material fact
required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading; provided, that the Company
shall not be liable to such Indemnitee in any such case to the extent that any such loss,
claim, damage, Hability {or action or proceeding in respect thereof) or expense arises out
of or is based upon (A) an untrue statement or omission made in such registration
statement, including any such preliminary prospectus or final prospectus contained
therein or any such amendments or supplements thereto or contained in any free writing
prospectus (as such term is defined in Rule 405) prepared by the Company or authorized
by it in writing for use by such Holder (or any amendment or supplement thereto), in
reliance upon and in conformity with information regarding such Indemnitee or its plan
of distribution or ownership interests which was furnished in writing to the Company by
such Indemnitee for use in connection with such registration statement, including any
such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto, or (B) offers or sales effected by or on behalf of
such Indemnitee “by means of” (as defined in Rule 159A) a “free writing prospectus” (as
defined in Rule 405) that was not authorized in writing by the Company.

(i1} If the indemnification provided for in Section 4.5(g)() is unavailable to an
Indemnitee with respect to any losses, claims, damages, actions, liabilities, costs or
expenses referred o therein or is insufficient to hold the Indemmitee harmliess as
centemnplated therein, then the Company, in lieu of indemnifying such Indemnites, shall
contribute to the amount paid or payable by such Indemnitee as a result of such losses,
claims, damages, actions, liabilities, costs or expenses in such proportion as is appropriate
to reflect the relative fault of the Indemnitee, on the one hand, and the Company, on the
other hand, in connection with the statements or omissions which resulted in such losses,
claims, damages, actions, liabilities, costs or expenses as well ag any other relevant
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equitable considerations. The relative fault of the Company, on the one hand, and of the
Indemnitee, on the other hand, shall be determined by reference to, among other factors,
whether the untrue statement of a material fact or omission to state a material fact relates
to information supplied by the Company or by the Indemnitee and the parties’ relative
mntent, knowledge, access to information and opportunity fo correct or prevent such
statement or omission; the Company and each Holder agree that it would not be just and
equitable if contribution pursuant to this Section 4.5(g)(il) were determined by pro rata
allocation or by any other method of allocation that does not take account of the equitable
considerations referred to in Section 4.5(g)(i). No Indemnitee guilty of fraudulent
misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be
entitled to contribution from the Company if the Company was not guilty of such
fraudulent misrepresentation,

) Assignment of Registration Rights. The rights of the Investor to registration of
Registrable Securities pursuant to Section 4.5(a) may be assigned by the Investor to a transferee
or assignee of Registrable Securities with a liquidation preference or, in the case of Registrable
Securities other than Preferred Shares, a2 market value, no less than an amount equal to (1} 2% of
the initial aggregate liquidation preference of the Preferred Shares if such initial aggregate
liguidation preference is less than $2 billion and (ii) $200 million if the initial aggregate
liquidation preference of the Preferred Shares is equal to or greater than $2 billion; provided,
however, the transferor shall, within ten days after such transfer, furnish to the Company written
notice of the name and address of such transferee or assignee and the number and type of
Registrable Securities that are being assigned. For purposes of this Section 4.5(h}, “market
value” per share of Common Stock shall be the last reported sale price of the Common Stock on
the national securities exchange on which the Common Stock is listed or admitted to trading on
the last trading day prior to the proposed transfer, and the “market value” for the Warrant {or any
portion thereof) shall be the market value per share of Common Stock into which the Warrant (or
such portion) is exercisable less the exercise price per share.

(i} Clear Market. With respect to any underwritten offering of Registrable Securities
by the Investor or other Holders pursuant to this Section 4.5, the Company agrees not to effect
{other than pursuant to such registration or pursuant to a Special Registration) any public sale or
distribution, or to file any Shelf Registration Statement (other than such registration or a Special
Registration) covering, in the case of an underwritten offering of Common Stock or Warrants,
any of its equity securities or, in the case of an underwritten offering of Preferred Shares, any
Preferred Stock of the Company, or, in each case, any securities convertible into or exchangeable
or exercisable for such securities, during the period not to exceed ten days prior and 60 days
following the effective date of such offering or such longer period up to 90 days as may be
requested by the managing underwriter for such underwritten offering, The Company also
agrees to cause such of its directors and senior executive officers 1o execute and deliver
customary lock-up agreements in such form and for such time period up to 90 days as may be
requested by the managing underwriter. “Special Registration” means the registration of (A)
equity securities and/or options or other rights in respect thereof solely registered on Form S-4 or
Form 3-8 (or successor form) or (B) shares of equity securities and/or options or other rights in
respect thereof to be offered to directors, members of management, employees, consultants,
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customers, lenders or vendors of the Company or Company Subsidiaries or in connection with
dividend reinvestment plans.

{3 Rule 144: Rule 144A. With a view to making available to the Investor and
Holders the benefits of certain rules and regulations of the SEC which may permit the sale of the
Registrable Securities to the public without registration, the Company agrees to use its
reasonable best efforts to

{1} make and keep public information available, as those terms are undersiood
and defined in Rule 144(c)(1} or any similar or analogous rule promulgated under the
Securities Act, at all times after the Signing Date;

(i1) (A} file with the SEC, in a timely manner, all reports and other documents
required of the Company under the Exchange Act, and (B) if at any time the Company is
not required to file such reports, make available, upon the request of any Holder, such
information necessary to permit sales pursuant to Rule 144A (including the information
required by Rule 144A(d)(4) under the Securitios Act);

(i)  so long as the Investor or a Holder owns any Registrable Securities,
furnish to the Invesior or such Holder forthwith upon request: a written statement by the
Company as to its compliance with the reporting requirements of Rule 144 under the
Securities Act, and of the Exchange Act; a copy of the most recent annual or quarterly
report of the Company; and such other reports and documents as the Investor or Holder
may reasonably request in availing itself of any rule or regulation of the SEC allowing it
to sell any such securities to the public without registration; and

{iv)  take such further action as any Holder may reasonably request, all to the
extent required from time to time to enable such Holder to sell Registrable Securities
without registration under the Securities Act.

(k) As used in this Section 4.5, the following terms shall have the following
respective meanings:

(i) “Holder” means the Investor and any other holder of Registrable
Securities to whom the registration rights conferred by this Agreement have been
transferred in compliance with Section 4.5(h) hereof.

(1) “Holders' Counsel” means onc counsel for the selling Holders chosen by
Holders holding a majority interest in the Registrable Securities being registered.

(i)  “Register,” “registered,” and “regisiration” shall refer to a registration
effected by preparing and (A) filing a registration statement in compliance with the
Securities Act and applicable rules and regulations thereunder, and the declaration or
ordering of effectiveness of such registration statement or (B) filing a prospectus and/or

093331-0002-10033-MY 02268956512



prospectus supplement in respect of an appropriate effective registration statement on
Form S-3.

(iv)  “Registrable Securities” means (A) all Preferred Shares, (B) the Warrant
(subject to Section 4.5(p)) and (C) any equity securities issued or issuable directly or
indirectly with respect to the securities referred to in the foregoing clauses {A)or (B) by
way of conversion, exercise or exchange thereof, including the Warrant Shares, or share
dividend or share split or in connection with a combination of shares, recapitalization,
reclassification, merger, amalgamation, arrangement, consolidation or other
reorganization, provided that, once issued, such securities will not be Registrable
Securities when (1) they are sold pursuant to an effective registration statement under the
Securities Act, (2) except as provided below in Section 4.5(0), they may be sold pursuant
to Rule 144 without limitation thereunder on volume or manner of sale, (3) they shall
have ceased to be outstanding or (4) they have been sold ina private transaction in which
the transferor's rights under this Agreement are not assigned to the transferee of the

securities. No Registrable Securities may be registered under more than one registration
statement at any one time.

(v} “Registration Expenses” mean all expenses incurred by the Company in
effecting any registration pursuant to this Agreement (whether or not any registration or
prospectus becomes effective or final) or otherwise complying with its obligations under
this Section 4.5, including all registration, filing and listing fees, printing expenses, fees
and disbursements of counsel for the Company, blue sky fees and expenses, expenses
incurred in connection with any “road show”, the reasonable fees and disbursements of
Holders” Counsel, and expenses of the Company’s independent accountants in
connection with any regular or special reviews or audits incident to or required by any
such registration, but shall not include Selling Expenses.

(vi)  “Rule 1447, “Rule 14447, “Rule 15947, “Rule 4057 and “Rule 4157 mean,
in each case, such rule promulgated under the Securities Act {or any successor provision),
as the same shall be amended from time 1o time.

(vii)  “Selling Expenses” mean all discounts, seliing commissions and stock
transfer taxes applicable to the sale of Registrable Securities and fees and disbursements
of counsel for any Holder (other than the fees and disbursements of Holders’ Counsel
inciuded in Registration Expenses).

) At any time, any holder of Securities (including any Holder} may elect to forfeit

its rights set forth in this Section 4.5 from that date forward; provided, that a Holder forfeiting
such rights shall nonetheless be entitled to participate under Section 4.5(a)(ivy— (vi) in any
Pending Underwritten Offering to the same extent that such Holder would have been entitled to
if the holder had not withdrawn; and provided, further, that no such forfeiture shall terminate &
Holder’s rights or obligations under Section 4.5(f) with respect to any prior registration or
Pending Underwritten Offeting, “Pending Underwritten Uffering” means, with respect to any
Holder forfeiting its rights pursuant to this Section 4.5(1), any underwritten offering of
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Registrable Securities in which such Holder has advised the Company of its intent to register its
Registrable Securities either pursuant to Section 4.5(a)(it) or 4.5(a)(iv} prior to the date of such
Holder’s forfeiture.

{m)  Specific Performance. The parties hereto acknowledge that there would be no
adequate remedy at law if the Company fails to perform any of its obligations under this Section
4.5 and that the Investor and the Holders from time to time may be irreparably harmed by any
such failure, and accordingly agree that the Tnvestor and such Holders, in addition to any other
remedy to which they may be entitled at law or in equity, to the fullest extent permitied and
enforceable under applicable law shall be entitled to compel specific performance of the
obligations of the Company under this Section 4.5 in accordance with the terms and conditions
of this Section 4.5,

(n)  Nolnconsistent Agreements. The Company shall not, on or after the Signing
Date, enter intc any agreement with respect to its securities that may impair the rights granted to
the Investor and the Holders under this Section 4.5 or that otherwise conflicts with the provisions
hereof in any manner that may impeir the rights granted to the Investor and the Holders under
this Section 4.5, In the event the Company has, prior to the Signing Date, entered into any
agreement with respect to its securities that is inconsistent with the rights granted {o the Investor
and the Holders under this Section 4.5 (including agreements that are inconsistent with the order
of priority contemplated by Section 4.5(a)(vi)) or that may otherwise conflict with the provisions
hereof, the Company shall use its reasonable best efforts to amend such agreements {o ensure
they are consistent with the provisions of this Section 4.5,

{0} Certain Offerings by the Investor. In the case of any securities held by the
Investor that cease to be Registrable Securities solely by reason of clause (2) in the definition of
“Registrable Securities,” the provisions of Sections 4.5(a)(i1), clauses (iv), (ix) and (x)-(xii) of
Section 4.5(c), Section 4.5(g) and Section 4.5(i) shall continue to apply until such securities
otherwise cease to be Registrable Securities. In any such case, an “underwritten” offering or
otber disposition shall include any distribution of such securities on behalf of the Investor by ons
or more broker-dealers, an “underwriting agreement” shall include any purchase agreement
entered info by such broker-dealers, and any “registration statement” or “prospectus” shall

mnclude any offering document approved by the Company and used in connection with such
distribution,

{r) Registered Sales of the Warrant. The Holders agree 1o sell the Warrant or any
portion thereof under the Shelf Registration Statement only beginning 30 days after notifying the
Company of any such sale, during which 30-day period the Investor and all Holders of the
Warrant shall take reasonable steps to agree 1o revisions to the Warrant to permit a public
distribution of the Warrant, including entering into a warrant agreement and appointing a warrant
agent.

4.6 Voting of Warrant Shares. Notwithstanding anvthing in this Agreement to the
contrary, the Investor shall not exercise any voting rights with respect to the Warrant Shares.
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4.7 Depositary Shares. Upon request by the Investor at any time following the

Closing Date, the Company shall promptly enter into a2 depositary arrangement, pursuant to
cusiomary agreements reasonably satisfactory to the Investor and with a depositary reasonably
acceptable to the Investor, pursuant to which the Preferred Shares may be deposited and
depositary shares, each representing a fraction of a Preferred Share as specified by the Investor,
may be tssued. From and after the execution of any such depositary arrangement, and the deposit
of any Preferred Shares pursuant thereto, the depositary shares issued pursuant thereto shall be
deemed “Preferred Shares” and, as applicable, “Registrable Securities™ for purposes of this
Agreement.

4.8 Restriction on Dividends and Repurchases.

{(a) Prior to the earlier of (x} the third anniversary of the Closing Date and (v} the date
on which the Preferred Shares have been redeemed in whole or the Investor has transferred all of
the Preferred Shares to third parties which are not Affiliates of the Investor, neither the Company
nor any Company Subsidiary shall, without the consent of the Investor:

{1) declare or pay any dividend or make any distribution on the Common
Stock (other than (A) regular quarterly cash dividends of not more than the amount of the
last quarterly cash dividend per share declared or, if lower, publicly announced an
intention to declare, on the Common Stock prior to October 14, 2008, as adjusted for any
stock split, stock dividend, reverse stock split, reclassification or similar transaction, (B)
dividends payable solely in shares of Common Stock and (C) dividends or distributions
of rights or Junior Stock in connection with a stockholders’ rights plan); or

(i)  redeem, purchase or acquire any shares of Common Stock or other capital
stock or other equity securities of any kind of the Company, or any trust preferred
securities issued by the Company or any Affiliate of the Company, other than (A)
redemptions, purchases or other acquisitions of the Preferred Shares, {B) redemptions,
purchases or other acquisitions of shares of Common Stock or other Junior Stock, in each
case in this clause (B) in connection with the administration of any employee benefit plan
in the ordinary course of business (including purchases to offset the Share Dilution
Amount (as defined below) pursuant to a publicly announced repurchase plan) and
consistent with past practice; provided that any purchases to offset the Share Dilution
Amount shall in no event exceed the Share Dilution Amount, (C) purchases or other
acquisitions by a broker-dealer subsidiary of the Company solely for the purpose of
market-making, stabilization or customer facilitation transactions in Junior Stock or
Parity Stock in the ordinary course of its business, (D) purchases by a broker-desaler
subsidiary of the Company of capital stock of the Company for resale pursuant to an
offering by the Company of such capital stock underwritten by such broker-dealer
subsidiary, {E) any redemption or repurchase of rights pursuant to any stockholders’
rights plan, (F) the acquisition by the Company or any of the Company Subsidiaries of
record ownership in Junior Stock or Parity Stock for the beneficial ownership of any
other persons (other than the Company or any other Company Subsidiary), including as
trustees or custodians, and (G) the exchange or conversion of Junior Stock for or into
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other Junior Stock or of Parity Stock or trust preferred securities for or into other Parity
Stock (with the same or lesser aggregate liquidation amount} or Junior Stock, in each
case set forth in this clause (G}, solely to the extent required pursuant to binding
contractual agreements entered into prior fo the Signing Date or any subsequent
agreement for the accelerated exercise, settlement or exchange thereof for Common
Stock (clauses (C) and (F), collectively, the “Permitted Repurchases™). “Share Dilution
Amount” means the increase in the number of diluted shares outstanding {determmed in
accordance with GAAP, and as measured from the date of the Company’s most recently
filed Company Financial Statements prior to the Closing Date) resulting from the grant,
vesting or exercise of equity-based compensation to employees and equitably adjusted for
any stock split, stock dividend, reverse stock split, reclassification or similar transaction.

{b) Until such time as the Investor ceases to own any Preferred Shares, the Company
shall not repurchase any Preferred Shares from any holder thereof, whether by means of open
market purchase, negotiated transaction, or otherwise, other than Permitted Repurchases, unless
it offers to repurchase a ratable portion of the Preferred Shares then held by the Investor on the
same terms and conditions.

(c) “Junior Stock” means Common Stock and any other class or series of stock of the
Company the terms of which expressly provide that it ranks junior to the Preferred Shares as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company.
“Parity Stock” means any class or series of stock of the Company the terms of which do not
expressly provide that such class or series will rank senior or junior to the Preferred Shares as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company (in
each case without regard to whether dividends accrue cumulatively or non-cumulatively),

4.9 Repurchase of Investor Securities.

{a) Following the redemption in whole of the Preferred Shares held by the Investor or
the Transfer by the Investor of all of the Preferred Shares to one or more third parties not
affiliated with the Investor, the Company may repurchase, in whole or in part, at any time any
other equity securities of the Company purchased by the Investor pursuant to this Agreement or
the Warrant and then held by the Investor, upon notice given as provided in clause (b) below, at
the Fair Market Value of the equity security.

(b) Notice of every repurchase of equity securities of the Company held by the
Investor shall be given at the address and in the manner set forth for such party in Section 5.6,
Each notice of repurchase given to the Investor shall state: {1} the number and type of securities
to be repurchased, (ii) the Board of Director’s determination of Fair Market Value of such
securities and (jif) the place or places where certificates representing such securities are to be
surrendered for payment of the repurchase price. The repurchase of the securities specified in
the notice shall occur as soon as practicable following the determination of the Fair Market
Value of the securities.
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{c) As used in this Section 4.9, the following terms shall have the following
respective meanings:

(i) “Appraisal Procedure” means a procedure whereby two independent
appraisers, one chosen by the Company and one by the Investor, shail mutually agree
upon the Fair Market Value. Each party shall deliver a notice 1o the other appomiing ifs
appraiser within 10 days after the Appraisal Procedure is invoked. 1fwithin 30 days after
appointment of the two appraisers they are unable fo agree upon the Fair Market Yalue, a
third independent appraiser shall be chosen within 10 days thereafter by the mutual
consent of such first two appraisers. The decision of the third appraiser so appoinied and
chosen shall be given within 30 days after the selection of such third appraiser. [fthree
appraisers shall be appointed and the determination of one appraiser is disparate from the
middle determination by more than twice the amount by which the other determination is
disparate from the middle determination, then the determination of such appraiser shall
be excluded, the remaining two determinations shall be averaged and such average shall
be binding and conclusive upon the Company and the Investor; otherwise, the average of
all three determinations shall be binding upon the Company and the Tnvestor. The costs
of conducting any Appraisal Procedure shall be borne by the Company.

(ii) “Fair Market Value” means, with respect to any security, the fair market
value of such security as determined by the Board of Directors, acting in good faith in
reliance on an opinion of a nationally recognized independent investment banking firm
retained by the Company for this purpose and certified in a resolution to the Investor. If
the Investor does not agree with the Board of Director’s determination, it may object in
writing within 10 days of receipt of the Board of Director’s determination. In the event of
such an objection, an authorized representative of the Investor and the chief executive
officer of the Company shall promptly meet to resolve the objection and to agree upon
the Fair Market Value. If the chief executive officer and the authorized representative are
unable to agree on the Fair Market Value during the 10-day period following the delivery
of the Investor’s objection, the Appraisal Procedure may be invoked by either party to
determine the Fair Market Value by delivery of a written notification thereof not later
than the 30" day after delivery of the Investor’s objection.

4.10  Executive Compensation. Until such time as the Investor ceases 10 own any debt
or equity securities of the Company acquired pursuant to this Agreement or the Warrant, the
Company shall take all necessary action to ensure that its Benefit Plans with respect 1o its Senior
Executive Officers comply in all respects with Section 111(b) of the EESA as implemented by
any guidance or regulation thereunder that has been issued and is in effect as of the Closing Date,
and shall not adopt any new Benefit Plan with respect to its Senior Fxecutive Officers that does
not comply therewith. “Sewior Executive Officers” means the Company's "senior executive
officers” as defined in subsection 111(b)(3) of the EESA and reguiations issued thereunder,
including the rules set forth in 31 C.F.R. Part 30.

411 Bapk and Thrift Holding Company Status. If the Company is a Bank Holding
Company or a Savings and Loan Holding Company on the Signing Date, then the Company shall
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maintain its status as a Bank Holding Company or 8avings and Loan Helding Company, as the
case may oe, 1or as long as the Investor owns any Purchased Securities or Warrant Shares, The
Company shall redeem all Purchased Securities and Warrant Shares held by the Investor prior to
terminating ifs status as a Bank Holding Company or Savings and Loan Holding Company, as
applicable. “Bank Holding Company” means a company registered as such with the Board of
Governors of the Federal Reserve System (the “Federal Reserve”) pursuant to 12 U.S.C. §1842
and the regulations of the Federal Reserve promulgated thereunder, “Savings and Loan Holding
Company” means a company registered as such with the Office of Thrift Supervision pursuant to
12 U.B.C. §1467(a) and the regulations of the Office of Thrift Supervision promulgated
thereunder.

412 Predominantly Financial. For as long as the Investor owns any Purchased
Securities or Warrant Shares, the Company, to the extent it is not itself an insured depository
institution, agrees to remain predominantly engaged in financial activities. A company is
predominantly engaged in financial activities if the annual gross revenues derived by the
company and all subsidiaries of the company (excluding revenues derived from subsidiary
depository institutions), on a consolidated basis, from engaging in activities that are financial in
nature or are incidental to a financial activity under subsection (k) of Section 4 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1843(k)) represent at least 85 percent of the
consolidated annual gross revenues of the company.

Article V
Miscelianeous

5.1 Termination. This Agreement may be terminated at any time prior to the Closing:

{a) by either the Investor or the Company if the Closing shall not have occurred by
the 30" calendar day following the Signing Date; provided, however, that in the event the
Closing has not occurred by such 30" calendar day, the parties will consult in good faith to
determine whether to extend the term of this Agreement, it being understood that the parties shall
be required to consult only until the fifth day after such 30" calendar day and not be under any
obligation to extend the term of this Agreement thereafter; provided, further, that the right o
terminate this Agreement under this Section 5.1(a) shall not be available to any party whose
breach of any representation or warranty or failure to perform any obligation under this

Agreement shall have caused or resulted in the failure of the Closing to occur on or prior to such
date; or

(b} by either the Investor or the Company in the event that any Governmental Entity
shall have issued an order, decree or ruling or taken any other action restraining, enjeining or
otherwise prohibiting the transactions contemplated by this Agreement and such order, decree,
ruling or other action shall have become final and nonappealable; or

Is

{c} by the mutual written consent of the Investor and the Company.
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pesnd

n the event of termination of this Agreement as provided in this Section 5.1, this Agreement
shall forthwith become void and there shall be no liability on the part of either party hereto
except that nothing herein shall relieve either party from liability for any breach of this
Agreement,

5.2 Survival of Representations and Warranties. All covenants and agreements, other
than those which by their terms apply in whole or in part after the Closing, shall terminate as of
the Closing. The representations and warranties of the Company made herein or in any
certificates delivered in connection with the Closing shall survive the Closing without limitation,

53 Amendment. No amendment of any provision of this Agreement will be effective
unless made in writing and signed by an officer or a duly authorized representative of each party;
provided that the Investor may unilaterally amend any provision of this Agreement to the extent
required 1o comply with any changes after the Signing Date in applicable federal statutes. No
failure or delay by any party in exercising any right, power or privilege hereunder shall operate
as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further

exercise of any other right, power or privilege. The rights and remedies herein provided shall be
cumulative of any rights or remedies provided by law.

5.4 Waiver of Conditions. The conditions to each party’s obligation to consummate
the Purchase are for the sole benefit of such party and may be waived by such party in whole or
in part {o the extent permitted by applicable law. No waiver will be effective unless it isin a
writing signed by a duly authorized officer of the waiving party that makes express reference to
the provision or provisions subject to such waiver.

5.5 Governing Law: Submission to Jurisdiction, Ete. This Agreement will be
governed by and censtrued in accordance with the federal law of the United States if and to
the extent such law is applicable, and otherwise in accordance with the laws of the State of
New York applicable to contracts made and to be performed entirely within such State.
Each of the parties hereto agrees (a) to submit to the exclusive jurisdiction and venue of the
United States District Court for the District of Columbia and the United States Court of
Federal Claims for any and all civil actions, suits or proceedings arising out of or relating
to this Agreement or the Warrant or the transactions contemplated hereby or thereby, and
{b) that netice may be served upon (i) the Company at the address and in the manner set
forth for notices to the Company in Section 5.6 and (i} the Investor in accordance with
federal law. To the extent permitted by applicable law, each of the parties hereto hereby
unconditionally waives trial by jury in any civil legal action or proceeding relating to this
Agreement or the Warrant or the transactions contemplated hereby or thereby.

5.6 Notices. Any notice, request, instruction or other document to be given hersunder
by any party to the other will be in writing and will be deemed to have been duly given {a) on the
date of delivery if delivered personally, or by facsimile, upon confirmation of receipt, or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices to the Company shall be delivered as set forth in Schedule A, or
pursuant to such other instruction as may be designated in writing by the Company to the

w35
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Investor. All notices to the Investor shall be delivered as set forth below, or pursuant 1o such
other instructions as may be designated in writing by the Investor to the Company.

It 10 the Investor

United States Department of the Treasury

1500 Pennsylvania Avenue, NW, Room 2312

Washington, D.C. 20220

Altention: Assistant General Counsel (Banking and Finance)
Facsimile: (202) 622-1974

5.7 Diefinitions

{a) When a reference is made in this Agreement to a subsidiary of a person, the term
“subsidiary” means any corporation, partnership, joint venture, limited liability company or other
entity {x) of which such person or a subsidiary of such person is a general partner or (v) of which
a majority of the voting securities or other voting interests, or a majority of the securities or other
interests of which having by their terms ordinary voting power to elect a majority of the board of
directors or persons performing similar functions with respect to such entity, is directly or
indirectly owned by such person and/or one or more subsidiaries thereof.

(b) The term “Affifiate” means, with respect to any person, any person directly or
indirectly controlling, controlled by or under common control with, such other person. For
purposes of this definition, “comrol” (including, with correlative meanings, the terms “conirolled
by” and “under common control with”) when used with respect to any person, means the
possession, directly or indirectly, of the power to cause the direction of management and/or
policies of such person, whether through the ownership of voting securities by contract or
otherwise.

{c} The terms “knowledge of the Company” or “Company s knowledge” mean the
actual knowledge after reasonable and due inquiry of the “officers” (as such term is defined in
Rule 3b-2 under the Exchange Act, but excluding any Vice President or Secretary) of the
Company,

5.8 Assignment. Neither this Agreement nor any right, remedy, obligation nor
liability arising hereunder or by reason hereof shall be assignable by any party hereto without the
prior written consent of the other party, and any attempt to assign any right. remedy, obligation
or liability hereunder without such consent shall be void, except (a) an assignment, in the case of
a Business Combination where such party is not the surviving entity, or a sale of substantially all
of its assets, to the entity which is the survivor of such Business Combination or the purchaser in
such sale and (b} as provided in Section 4.5,

5.9 Severability. If any provision of this Agreement or the Warrant, or the application

thereof {0 any person or circumstance, is determined by a court of competent jurisdiction to be
invalid, void or unenforceable, the remaining provisions hereof, or the application of such
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provision o persons or circumstances other than those as to which it has been heid invalid or
unenforceable, will remain in full force and effect and shall in no way be alfected, impaired or
invalidated thereby, so long as the economic or legal substance of the transactions contemplated
hereby is not affected in any manner materially adverse to any party. Upon such determination,
the parties shall negotiate in good faith in an effort to agree upon a suitable and equitable
substitute provision to effect the original intent of the parties.

510 No Third Party Beneficiaries. Nothing contained in this Agreement, expressed or
implied, is intended to confer upon any person or entity other than the Company and the Investor

any benefit, right or remedies, except that the provisions of Section 4.5 shall inure to the benefit
of the persons referred to in that Section,
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ANNEX A

FORM OF CERTIFICATE OF DESIGNATIONS

[SEE ATTACHED]
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ANNEX B

FORM OF WAIVER

In consideration for the benefits I will receive as a result of my employer’s participation in the
Umnited States Department of the Treasury’s TARP Capital Purchase Program, I hereby
voluntarily waive any claim against the United States or my employer for anv changes 1o my
compensation or benefits that are required to comply with the regulation issued by the
Department of the Treasury as published in the Federal Register on October 20, 2008.

I acknowledge that this regulation may require modification of the compensation, bonus,
incentive and other benefit plans, arrangements, policies and agreements (including so-called
“golden parachute” agreements) that T have with my employer or in which I participate as they
relate to the period the United States holds any equity or debt securities of my employer acquired
through the TARP Capital Purchase Program.

This waiver includes all claims I may have under the laws of the United States or any state
related to the requirements imposed by the aforementioned regulation, including without
limitation a claim for any compensation or other payments I would otherwise receive, any
challenge to the process by which this regulation was adopted and any tort or constitutional
claim about the effect of these regulations on my employment relationship.
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ANNEX C

FORM OF QPINION

{a) The Company has been duly incorporated and is validly existing as a corporation
in good standing under the laws of the state of its incorporation.

(b} The Preferred Shares have been duly and validly authorized, and, when issued and
delivered pursuant to the Agreement, the Preferred Shares will be duly and validly issued and
fully paid and non-assessable, will not be issued in violation of any preemptive rights, and will
rank pari passuy with or senior to all other series or classes of Preferred Stock issued on the
Closing Date with respect to the payment of dividends and the distribution of assets in the event
of any dissolution, liquidation or winding up of the Company.

(©) The Warrant has been duly authorized and, when executed and delivered as
contemplated by the Agreement, will constitute a valid and legally binding obligation of the
Company enforceable against the Company in accordance with its terms, except as the same may
be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws
affecting the enforcement of creditors’ rights generally and general equitable principies,
regardless of whether such enforceability is considered in a proceeding at law or in equity.

() The shares of Common Stock issuable upon exercise of the Warrant have been
duly authorized and reserved for issuance upon exercise of the Warrant and when so issued in
accordance with the terms of the Warrant will be validly issued, fully paid and non-assessable
[insert, if applicable: , subject to the approvals of the Company’s stockholders set forth on
Schedule C.

(e} The Company has the corporate power and authority to execute and deliver the
Agreement and the Warrant and [insert, if applicable: | subject to the approvals of the
Company’s stockholders set forth on Schedule C,] to carry out its obligations thereunder (which
includes the issuance of the Preferred Shares, Warrant and Warrant Shares).

) The execution, delivery and performance by the Company of the Agreement and
the Warrant and the consummation of the transactions contemplated thereby have been duly
authorized by all necessary corporate action on the part of the Company and its stockholders, and
no further approval or authorization is required on the part of the Company linsert, if applicable:
, subject, in each case, to the approvals of the Company’s stockholders set forth on Schedule C}.

3 The Agreement is a valid and binding obligation of the Cornpany enforceable
against the Company in accordance with its terms, except as the same may be limited by
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the
enforcement of creditors’ rights generally and general equitable principles, regardless of whether
such enforceability is considered in a proceeding at law or in equity; provided, however, such
counsel need express no opinion with respect to Section 4.5(g} or the severability provisions of
the Agreement insofar as Section 4.5(g} is concerned,
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ANNEX D

FORM OF WARRBANT

[SEE ATTACHED]
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SCHEDULE A

ADDITIONAL TERMS AND CONDITIONS

Company nformations

Mame of the Company: American Bxpress Company
Corporate or other organizational form: Corporafion
Turisdiction of Organization: New York
Appropriate Federal Banking Agency: Board of Governors of the Federal
Reserve System
Notice Information: American Express Company
200 Vesey Street
Three World Financial Center

MNew York, New York 10283
Attention: General Counsel
Telephone: (212) 640-2000
Pacsimile: (212) 640-0131

with 8 copy to:

‘Sullivan & Cromwell LLP
125 Broad Street
New York, New York 100004
Attention: H. Rodgin Cohen, Esq.
Glen T. Schiever, Esq.
Telephone: (212) 558-4000
Facsimile: (212) 558-3588

Terms of the Purchase:
Series of Preferred Stock Purchased: Fixed Rate Cumulative
Perpetual Preferred Stock,
Serieg A

Per Shars Liguidation Preference of Preferred Stock:  $1,000
WNumber of Shares of Preferred Stock Purchased: 3,388,290

Dividend Payment Dates on the Preferred Stock: February 15, May 15,
Aungust 15, November 15

WY12525:434936.5 8T Sen. Mumber 232



Momber of Tnitis] Warrant Shares: 24264 129

Exercise Price of the Warrant: $20.95 per share
Purchase Price: $2,388,890,000
Closing:
Location of Closing: Simpson Thacher & Bartlett LLP
425 Lexington Avenue
New York, New York 10017
Time of Closing: 9:00 a.m., New York fime
Date of Closing: January 9, 2009

NY12525:434816.8 {JBT Seq. Mumber 232



SCHEDULE B

CAPITALIZATION

Capitalization Date: December 31, 2008

v
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SCHBEDULE C

D STOCKHOLDER APPROVALS

Reguired’ % Vole Reguired

Warrants - Common Stock Issuance

Charter Amendment

Stock Exchange Rules

If no stockholder approvals are required, please so indicate by checking the box: <.

' I stockholder approval is required, indicate applicable class/series of capital stock that are required to

Voo,

MWYIZ323:434936 5 LIST Beq. Nuwnber 232



SUHEDULE D

LITIGATION

List any exceptions to the representation and warranty in Section 2.2(1) of the Securities
Purchase Agreement - Standard Terms.

In December 2008 a purported class action captioned Renee Obester v. American Fxpress
Company, American Express Company Compensation and Benefits Committee ef ¢l {the
“Complain?’y was filed in the U.8. District Court for the Southern District of New York.
The Complaint is brought pursuant to the Employee Retirement Income Security Act of
1974 (“ERISA™) and is pled as a class action pursuant to Rule 23 of the Federal Rules of
Civil Procedure. The purported class is all current and former participants in the
American Express Retirement Savings Plan (the “Plan™), a 401(k) plan under ERISA,
who owned shares of Company stock in the Plan. The Complaint alleges that since
October 31, 2007 the stock of the Company was artificially inflated due to the
concealment of the Company’s true financial and operating conditions, resulting in
financial damages to Plan participanis who owned the stock. The Complaint seeks
unspecified damages on behalf of all participants in the Plan, equitable relief, costs and
attomey fees.

If none, please so indicate by checking the box: [ |

MY12525:434%30.5 LIST Seq. Number 232



SCHEDULEE

COMPLIANCE WITHLAWS

List any exceptions to the representation and warranty in the second sentence of Section
2.2{m) of the Securnities Purchase Agreement — Standard Terms.

If none, please so indicate by checking the box: [X.

List any exceptions to the representation and warranty in the last sentence of
Section 2.2{m} of the Securities Purchase Agreement — Standard Terms.

If none, please so indicate by checking the box: X

NY12523:434526.5 VST Beq. Momber 232



SCHEDULEF

REGULATORY AGREFMENTS

List any exceptions to the representation and warranty in Section 2.2(s) of the Securities
Purchase Agresment — Standard Terms,

If none, please so indicate by checking the box: X

HYI2325:434836.% UST Seq. Mumber 232



WAIVER

In consideration for the benefits [ will receive as & result of my empioyer’s participation
in the United States Department of the Treasury’s TARP Capital Purchase Program, I
hereby voluntarily walve any claim against the Unitad States or my employer for any

changes (o my compensation or benefits that are required to comply with the regulation

issued by the Department of the Treasury as published in the Federal Register on October
20, 2008,

lacknowledge that this regulation may require modification of the comipensation, bonus,
incentive and other benefit plans, arrangements, policies and agreements {including so-
called “golden parachuie” agresments) that I have with my emplover or in which !
participate as they relate to the perfod the United Stmtes holds any equity or debt
securities of my employer acquired through the TARP Capital Purchase Program,

This waiver includes all claims [ may have under the laws of the United States or any
siate related o the requirernents imposed by the aforementioned reguiation, including
without limitation 2 claim for any compensation or other pavments [ would otherwiss
receive, any challenge to the process by which this regulation was adopted and any tort or
constitutional claim about the effect of these regulations on my employment relationship,

Print Name

Date: j@w’}’ 7 2¢

i
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WAIVER

In consideration for the benefiis 1 will receive as 2 result of my employer’s participation
in the United Siates Department of the Treasury’s TARP Capital Purchase Program, |
hereby voluntarily waive any claim against the United States or my emplover for any
changes 1o my compensation or benefits that are required to comply with the regulation
issued by the Depariment of the Treasury as published in the Federal Register on October
20, 2008.

[ acknowledge that this regulation may require modification of the compensation, bonus,
incentive and other benefit plans, arrangements, policies and agreements {including so-
called “golden parachute” agreements) thet [ have with my emplover or in which I
participate as they relate to the period the United States holds any equity or deb
securities of my employer acquired through the TARP Capital Purchase Program,

This waiver includes all claims T may have under the laws of the United States or any
state related to the requirements imposed by the aforementioned regulation, ncluding
without limitation a claim for any compensation or other payments | would otherwiss
receive, any challenge to the process by which this regulation was adopted and any tort or
constitutional claim about the effect of these regulations on my employment relationship.

%W T Nty
Signature /

Damel T Henes
Sk

Pring Name

Tigte: J;%’;’?Wf ?} 2§§?




WAIVER

in consideration for the benefits I will receive as a result of my employer’s participation
i the United States Department of the Treasury’s TARP Capital Purchase Program, I
hereby voluntarily waive any claim against the United States or my employver for any
changes 10 my compensation or benefits that are required to comply with the regulstion

Issued by the Department of the Treasury 2s published in the Federal Register on October
20,2008,

[ acknowiedge that this regulation may require modification of the compensation, bonus,
incentive and other benefit plans, arrangements, policies and agreements (including s0-
called “golden parachute” agreements) that 1 have with my employer or in which 1
participate as they relate to the period the United States holds any equity or debt
securities of my employer acquired through the TARP Capital Purchase Program.

This wailver includes all claims I may have under the laws of the United States or any
state related to the requirements imposed by the aforementioned regulation, including
without limitation a claim for any compensation or other payments 1 would otherwise
receive, any challenge 1o the process by which this regulation was adopted and any tort or
constitutional claim about the effect of these regulations on my smployment relationship.

Signag/f:‘”‘ %ﬁ%f
Gones L) /52&?( -

Print Name

Date:_Jonwery 1, 200§
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WaAlVER

i consideration tor the benelis 1 will receive a8 2 result of my employer's partic]

s partivipation
e United States Department of the Treasuny’s TARP %;iig"}zi& Purchase Program, |
nereby voluntarily waive eny claim against the United Sigtes < my J‘{Epzﬁ}’ﬁf for any
chanyes o my compensation or benefits that are required 1o ca‘p’«;g}f} ith the reguiation

sued by the Departmen of the froasury us published in the Fodersl Ry

egister on Ooiober
20,7008,

Packnowledge that this regulation may requive modification of the compensatian, bonus,
inceniive and othwr benefit plany, arrangements. policies and agreemenms ngluding so-
catled “golden parachute” agreemenis) that | have with my employer or i which |
n:iri‘as:m;g, a8 they relale to the period the Uniied States holds any eouily or debn

gy

securitios of my emplayer sequired through the TARP Capital Purchase Program

This waiver inctudes gll claims | may have under the laws of the United %aeﬂm OF a4y
state related to the requirements imposed by the aforementioned reauiution, including
without limilaton a claim for any compensation or other naviments % would otherwise
receive, any challenge o the process by which this regulation was adopted and any 1oyt or

constitutions] ¢luim aboul the effect of these regulations on my employmunt relationship
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WAIVER

in gonsideration for the benefits | will receive 25 a ?*g%z:s? Q? my emplover’s participation
inn the United Siares ﬁsﬁgaﬁ: ment of the ’frﬁasmy { a"’}waﬁ %z’afmse ??ﬁgi‘&ﬁls
hereby voluniarily waive any claim against the ?ﬁz‘amd Saﬁe:@ or my emplover for any
changes o my compensation or benefits that are required to comply with the regulation
issued by the Department of the Treasury as published in the Federal Register on Ceiober
20, 2008,

o

T acknowlsdge that this regulation may reguire modificasion of the compensation, bonus,
incentive and other benefit plans, arrangements, policies and agreements (including so-
called “golden parschute” agresments) that 1 have with my emplover or in which |
participate as they rslate to the period the United States holds any equity or debt
securities of my employer acquired through the TARP Capital Purchase Program,

This walver includes a1l claims [ may have under the laws of the United States or any
state related to the requirements imposed by the aforementioned regulation, including
without limitation a claim for any compensation or other payments 1 would otherwise
receive, any challenge o the process by which this regulation was adopted and any tort or
constitutional clalm about the effect of these regulations on my employment relationship.

f X;\ AA st M{g{,uf

~—Signature

LOU;g«t @«?&{‘?:\i‘“

Print Name

Date: Janwgs i Lo09
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ARMERICAN EXPRES IMTANY

TARP CAPITAL PURCHASE PROGRAM
SENIOR FXECUTIVE OFFICER COMPENSATION POLICY

,w

%,

{3 Wiv}*}g{;i‘i

terms snall have the
{a) »Arplicable Seversnce from Emplovment™ has the mesning given such
%“« Section 2800 f"j}{f@%} of the Code (as enacted by BSeotion ;ss;a.__%}‘; 5P HE
e 2008-94 and other official guldance issued thereunder.
-ib'} “Beneflt Plans”™ has the meaning given such term by Section 1.20d)1v; of
g

the Purchase Agreement, and shall include, but shall not be limited to: the Amencan Express

TGUE é.zza,@m“; i;.e wnensation Plan, as ammd»ﬁ:{% {the “19GE E{f?”“; the 1998 IUP Maser
ipe , J

greement, as amended; the American B

A sxpress 2007 incentive Compensation Plan, as amended
{the 2007 1CP™" the 2007 1CP Master Agreement, as amended; Fhsz ZUG? ICE Administrative
Guidelines, as $ ame ndad; the Portfolio Grant eward agreements under the 1998 ICF or 2007 1CF,
each as amended %a, ant ual Performance Grant award agreemenss under the 2007 1CP, each a3
' ress Supplemental Retirement Flan, as amended; and the American

nee Plan, as amended.

() “Code” means the Internal Revenue Code of 1986, a5 amended.
£y “Commitice” meoans the Compensation and Bernefits Commitiee of the

Board of Directors of the Company.

(&) “Company” means American bxpress Company. a New York corperation.

i “EESAT mesns the Fmergency Feonomic Stabilization Act of 2008, as
implemented by guidance or regulation thereunder {inc i%ssi ag the United States Treasury interim
final regulations (31 CFR Part 30) published in the Federal Register on October 20, 20083

Pavment” has the meaning

given such

“Lxcess  Parachule
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1 “’"E'zamsa'%'w ' ed §
the Warrant pursuant 1o the Purchase f%ﬁ&iwﬁﬁ

{my  lreasury” means the United States Department of the Treasury.

in} " Warrant” means the warrant (o purchase common stock of the Company
Tregsury in the Transaction.
Z. Prohibition Against Fxeess Parachute Payments. Notwithstanding the torms of
any Benefit Plan, in the event of a Senior Executive Officer's Applicable Severance é’mn!
tmployment daring the Restriction Period, the Company shall not pay 1o the Senior Executive

Officer, and the Senior Executive Officer shall not be entitled 10 receive from the Company, any
bxcess Parachute Payment. In the event that any portion of the payments or hfv‘ﬁs?m i be
received by the Senior Hxecutive Officer under the Benefii ﬁiam on account of his or her
Applicable Severance from Employment would constitute an Excess Parachute Payment, such
payments or benefits shall be reduced 1o the thi*‘zai extent necessary so that no portion i such
constitutes an Excess Parachue Payment, The Senior Executive Officer
whach payments or benefits shall be re *aiuu:ii mzmwﬁ_ however. W ifz he

nil

i vidanes wmmd z}“f‘ryun dery, zé Senior Exgcut { ﬁ;zer sha%i nci Lm.«, z;hs, azgh
10 mduw ?hv amount of any payment subject to Section i@u’%‘* -’& of the Code unless and until all
paymenis that are not subject o Section 409A of the Code have been eliminated (1o., reduced 1o
FETOY,

3 Recovery of Incentive {“e:}mg?emﬁé%ﬁzz During the Restriction Period, in the
cvent that 2 Senior Bxecutive Officer receives from the Company the payment of a bonus or
neentive compen sa wtion, the amount of which 1s based on the {,@*m:}am* s financial statement or
performance criteria, and the financial stater ﬂem or performance criteria on which the paviment is
based are later determined by the Co mmsm &, in m »w‘%z: discmz%m 1o % Waﬁ?ez‘if}%%v iﬁac&‘:'!“
the Company shall recover from the Senior Bx
7 ed W repay wthe ({mpam ine
of the amount paid 16 the Senior Executive (T
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