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FEDERAL ELECTION COMMISSION

11 CFR Part 111
[Notice 2011-15}
Agency Procedure Following the

Submission of Probable Cause Briefs
by the Office of General Counsel

AGENCY: Federal Election Commission.
ACTION: Notice of agency procedure.

SUMMARY: The Federal Election
Commission is establishing an agency
procedure to formalize the agency's
practice in the latter stages of Probable
Cause process in enforcement matters
brought under the Federal Election
Campaign Act of 1971, as amended
(FECA).

DATES: Effective October 28, 2011.

FOR FURTHER INFORMATION CONTACT:
Kathleen Guith, Acting Associate
General Counsel, or Joshua Smith,
Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 694-1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION:

1. Background

The Federal Election Commission
{Commission) is establishing an agency
procedure to formalize the agency's
practice in the latter stages of the
Probable Cause process when, pursuant
to 11 CFR 111.16(d) of the
Commission's regulations, the Office of
General Counsel (OGC) advises the
Commission in writing as to whether or
not it intends to proceed with a
Probable Cause recommendation.

In matters that proceed beyond the
stage in which the Commission has
determined there is reason to believe
that a violation has occurred or is about
to occur, and after the completion of any
investigation, both the FECA, 2 U.S.C.
437g(a)(3), and the Commission’s
regulations, 11 CFR 111.16(a), require
OGC to make a recommendation to the
Commission on whether or not to find
probable cause to believe thata
violation has occurred or is about to
occur.

When OGC makes its
recommendation on whether or not the
Commission should find probable
cause, such recommendation is
accompanied by a brief (Probable Cause
Brief) supporting the recommendation.
A copy of the Probable Cause Brief is
provided to each respondent. 11 CFR
111.16(b). The Probable Cause Brief
must comport with the disclosure
procedures adopted by the Commission
on June 2, 2011. See Agency Procedure
for Disclosure of Documents and
Information in the Enforcement Process,
76 FR 34986 (June 15, 2011).

Once the Probable Cause Brief is
received by a respondent, the
res&ondent has the opportunity to file,
within 15 days, a brief (Reply Brief)
responding to the Probable Cause Brief.
11 CFR 111.16(c). Additionally,
pursuant to a procedural rule adopted
by the Commission in 2007, a
respondent may, as part of the Reply
Brief, request a probable cause hearing
(Probable Cause Hearing) before the
Commission. See Procedural Rules for
Probable Cause Hearings, 72 FR 64919
{Nov. 19, 2007). The Commission will
grant a request for a Probable Cause
Hearing if any two Commissioners agree
that a hearing would help resolve
significant or novel legal issues, or
significant questions about the
application of the law to the facts.

ollowing the filing of the Reply Brief
and the Probable Cause Hearing, if there
is one, OGC must, pursuant to 11 CFR
111.16(d), then advise the Commission,
by a written notice (OGC Notice), as to
whether OGC intends to proceed with
its recommendation or to withdraw the
recommendation from Commission
consideration.

The Commission hereby adopts the
following procedures with respect to the
following issues: (a) Whether or not
OGC must provide a copy of the OGC
Notice to the respondent and (b) if the
OGC Notice contains any new argument,
statement, or facts, or contains new
replies to all or any of the arguments
contained in the Reply Brief, and, if a
Probable Cause Hearing was conducted,
those occurring at the hearing, whether
the respondent should have an
opportunity to reply.

II. Procedure Following the Submission
of Probable Cause Briefs by the Office
of General Counsel

1. The OGC Notice provided to the
Commission by OGC following the
Reply Brief (or if there was a Probable
Cause Hearing, following the hearing),
see 11 CFR 111.16(d), shall
contemporaneously be provided to the
respondent.

2. The OGC Notice may include
information that replies to, or argues
facts or law in response to, the
respondent’s Reply Brief, or arising out
of the Probable Cause Hearing, if any.

3. If the OGC Notice contains new
facts or new legal arguments raised by
OGC and not contained in the Probable
Cause Brief, or raised at the Probable
Cause Hearing, if any, the respondent
may submit a written request to address
the new points raised by OGC. Any such
written request must specify the new
points that the respondent seeks to
address and must be submitted to the
Secretary of the Commission within five

business days of the respondent’s
receipt of the OGC Notice.

4. Within five business days of receipt
of a written request from a respondent,
the Commission may, in its sole
discretion, exercised by four affirmative
votes, allow the respondent to address
in writing the new points raised by the
OGC Notice. If the Commission
approves the request, the Commission
shall provide the respondent with a date
by which the Supplemental Reply Brief
must be filed, which shall in no event
exceed 10 calendar days from
notification to the respondent of the
Commission's approval. Where
necessary, the Commission reserves the
right to request from a Respondent an
agreement tolling any deadline,
including any statutory or other
deadline found in 11 CFR part 111. Any
request that is not approved by the
Commission within five business days
of the Commission’s receipt of the
request shall be deemed denied without
further action by the Commission.

5. All requests and Supplemental
Reply Briefs should be directed to the
Commission Secretary via e-mail
(secretary@fec.gov) or fax (202-208-
3333). Upon receipt of a request, the
Commission Secretary shall forward the
request or brief to each Commissioner
and the General Counsel. Absent good
cause, to be determined at the sole
discretion of the Commission, exercised
by four affirmative votes, late requests
will not be accepted.

IIL Conclusion

Failure to adhere to this procedure
does not create a jurisdictional bar for
the Commission to pursue all remedies
to correct or prevent a violation of the
Act.

This notice establishes agency
practices or procedures. This procedure
sets forth the Commission’s intentions
concerning the exercise of its discretion
in its enforcement program. However,
the Commission retains that sole
discretion and may or may not exercise
it as appropriate with respect to the
facts and circumstances of each
enforcement matter it considers, with or
without notice. Consequently, this
procedure does not bind the
Commission or any member of the
general public, nor does it create any
rights for respondents or third parties.
As such, this notice does not constitute
an agency regulation requiring notice of
proposed rulemaking, opportunities for
public participation, prior publication,
and delay of effective date under 5
U.S.C. 553 of the Administrative
Procedure Act (APA). The provisions of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), which apply when notice and
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comment are required by the APA or
another statute, are not applicable.
Dated: Octaber 6, 2011.
On behalf of the Commission.
Cynthia L. Bauerly,
Chair, Federal Election Commission.
{FR Doc. 2011-26415 Filed 10-12-11; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0198; Directorate
identifier 2011-CE~005-A0]

RIN 2120-AAG4

Alrworthiness Directives; Eclipse
Aerospace, Inc. Airplanes Equipped
With Pratt & Whitney Canada, Corp.
PW610F-A Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to revise an
existing airworthiness directive (AD)
that applies to all Eclipse Aerospace,
Inc. Model EA500 airplanes equipped
with Pratt & Whitney Canada, Corp.
(P&WC) Model PW610F-A engines. The
existing AD currently requires
incorporating an operating limitation of
a maximum operating altitude of 30,000
feet into Section 2, Limitations, of the
airplane flight manual (AFM). Since we
issued that AD, P&WC has developed a
design change for the combustion
chamber liner assembly. This proposed
AD would retain the requirements of the
current AD, clarify the engine
applicability, and allow the option of
incorporating the design change to
terminate the current operating
limitation and restore the original
certificated maximum operating altitude
of 41,000 feet. We are proposing this AD
to correct the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by November 28,
2011,

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

¢ Fax:202-493-2251.

o Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,

Additional Enforcement Materials

Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

» Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Pratt & Whitney
Canada, 1000 Marie-Victorin Blvd.,
Longueuil, Quebec, J4G 1A1 Canada;
telephone: (800) 268-8000; Internet:
http://www.P&WC.ca. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 3294148,

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Eric
Kinney, Aerospace Engineer, FAA, Fort
Worth Aircraft Certification Office, 2601
Meacham Blvd., Fort Worth, Texas
76137, telephone: (817) 222~5459; fax:
(817) 222-5960; e-mail:
eric.kinney@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0199; Directorate Identifier
2011-CE-005-AD"' at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On March 3, 2011, we issued AD
2011-06-06, amendment 39-16631 (76
FR 13078, March 10, 2011), for all
Eclipse Aerospace, Inc. Model EA500
airplanes equipped with Pratt &
Whitney Canada, Corp. (P&WC) Model
PW610F-A engines. That AD
superseded AD 2008-24-07,
amendment 39-15747 (73 FR 70866,
November 24, 2008) and requires
incorporating an operating limitation of
a maximum operating altitude of 30,000
feet into Section 2, Limitations, of the
AFM. That AD resulted from several
incidents of engine surge due to hard
carbon build up blocking the static
vanes at maximum operating altitude of
37,000 feet. We issued that AD to
prevent hard carbon buildup on the
static vane, which could result in engine
surges. Engine surges may result in a
necessary reduction in thrust and
decreased power for the affected engine.
In some cases, this could result in flight
and landing under single-engine
conditions.

Actions Since Existing AD Was Issued

Since we issued AD 2011-06-06,
amendment 39-16631 (76 FR 13078,
March 10, 2011), P&WC has issued a
new service bulletin that incorporates a
design change to the combustion
chamber liner assembly. The current
design of the combustion chamber liner
assembly is a one-piece configuration.
The new design change involves
replacing the combustion chamber liner
assembly with one that has inner and
outer liner assemblies that are held by
cast heat shields.

Upon replacing the combustion
chamber liner assembly on both engines
with the new design combustion
chamber assemblies, the operating
limits of the airplane can be restored to
the original certificated maximum
operating altitude of 41,000 feet.

We have been informed that all new
P&WC Model PW610F-A engines
manufactured for new production
Eclipse Aerospace, Inc. Model EAS00
airplanes will incorporate the new
combustion chamber liner assembly.
The serial numbers for these new
engines will start after PCE-LA0583.
Therefore, to make it clear that this
proposed AD will not be applicable to
the new production airplanes, we need
to clarify the engine applicability to
include an end serial number.

Relevant Service Information

We reviewed Pratt & Whitney Canada
Service Bulletin P&RWC S.B. No. 60077,
dated June 1, 2011. The service
information describes procedures for
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accredited free. Based on the findings of
a review of the tuberculosis eradication
program in Minnesota conducted during
june and July 2011, APHIS has
determined that the zone meets the
criteria for advancement of status
contained in the regulations.

State animal health officials in
Minnesota have demonstrated that the
State enforces and complies with the
provisions of the UMR. The State of
Minnesota has demonstrated that the
modified accredited advanced zone has
zero percent prevalence of cattle and
bison herds affected with tuberculosis
and has had no findings of tuberculosis
in any cattle or bison in the zone since
the last affected herd in the zone was
depopulated in January 2009. Therefore,
Minnesota has demonstrated that the
zone within the State previously
classified as modified accredited
advanced meets the criteria for
accredited-free status as set forth in the
definition of accredited-free State or
zone in §77.5 of the regulations.

Based on our evaluation of
Minnesota's request, we are classifying
the zone consisting of portions of Lake
of the Woods, Roseau, Marshall, and
Beltrami Counties as accredited free,
which results in the entire State of
Minnesota having an accredited-free
classification.

Immediate Action

Immediate action is warranted to
relieve restrictions on the interstate
movement of cattle and bison from
portions of Lake of the Woods, Roseau,
Marshall, and Beltrami Counties in
Minnesota. Under these circumstances,
the Administrator has determined that
prior notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this
action effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule is subject to
Executive Order 12866. However, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action

on small entities. The analysis is
summarized below. The full analysis
may be viewed on the Regulations.gov
Web site (see ADDRESSES above for
instructions for accessing
Regulations.gov) or obtained from the
person listed under FOR FURTHER
INFORMATION CONTACT.

Advancing the status of the former
modified accredited advanced zone in
Minnesota will reduce the interstate
movement restrictions for cattle and
bison originating from portions of Lake
of the Woods, Roseau, Marshall, and
Beltrami Counties. Herd owners in the
area will no longer have to test their
cattle and bison for bovine tuberculosis
in order to move them interstate.
Tuberculosis testing, including
veterinary fees, costs about $10 to $15
per head. The annual cost savings
associated with the removal of those
tests for the 254 herds in the affected
area is expected to be between $110,280
and $165,420, or from $434 to $651 per
herd on average. In addition,
tuberculosis testing costs represent no
more than about 1.7 percent of the
average value of the cattle tested, which
was $870 per head on January 1, 2010,

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.
Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule has no retroactive
effect and does not require
administrative proceedings before
parties may file suit in court challenging
this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
ot seq.).

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Reporting and recordkeeping
requirements, Transportation,
Tuberculosis.

Accordingly, we are amending 9 CFR
part 77 as follows:

PART 77—~TUBERCULOSIS

m 1. The authority citation for part 77
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR
2.22,2.80, and 371.4.

§77.7 [Amended]

W 2. Section 77.7 is amended as follows:
m a. [n paragraph (a), by adding the
word “Minnesota,” after the word
“Massachusetts,”.

u b. By removing paragraph (b)(3).
§77.9 [Amended]

m 3.In §77.9, paragraph (b)(2) is
removed and reserved.

Done in Washington, DC, this 30th day of
September 2011.

Gregory L. Parham,

Administrator, Animal and Plant Health
Inspection Service.

{FR Doc, 2011-25688 Filed 10-3-11; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 104 and 109

[Notice 2011-13]

Interpretive Rule on When Certain
Independent Expenditures Are

“Publicly Disseminated’ for Reporting
Purposes

AGENCY: Federal Election Commission.
ACTION: Notice of interpretive rule.

SUMMARY: The Federal Election
Commission is issuing guidance on
when independent expenditure
communications that take the form of
yard signs, mini-billboards, handbills,
t-shirts, hats, buttons, and similar items
are “publicly disseminated” for
purposes of certain reporting
requirements in Commission
regulations,

DATES: Effective October 4, 2011.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Rothstein, Assistant General
Counsel, Ms. Cheryl A.F. Hemsley or
Mr. Theodore M. Lutz, Attorneys, 999 E
Street, NW,, Washington, DC 20463,
(202) 694~1650 or (800) 424-9530.
SUPPLEMENTARY INFORMATION: An
independent expenditure is “‘an
expenditure by a person fora
communication expressly advocating
the election or defeat of a clearly
identified candidate that is not made in
cooaperation, consultation, or concert
with, or at the request or suggestion of,
a candidate, a candidate’s authorized
committee, or their agents, or a political
party committee or its agents.” 11 CFR
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100.16; see also 2 U.S.C. 431(17).
Political committees and other persons
making independent expenditures
(“Filers”) must file reports disclosing
their independent expenditures at
certain regular intervals. See 2 U.S.C.
434(a)(4) and (c); 11 CFR 104.4 and
109.10(b). In addition, Filers must
report all independent expenditures that
aggregate more than certain dollar
amounts during certain reporting
periods within either 24 hours or 48
hours of the date on which the person
makes or contracts to make independent
expenditures. 2 U.S.C. 434(g). The
Commission’s regulation requires that
Filers “ensure that the Commission
receives these reports by [either 24
hours or 48 hours] following the date on
which a communication that constitutes
an independent expenditure is publicly
distributed or otherwise publicly
disseminated.” 11 CFR 104.4(b)(2); see
also 11 CFR 104.4(c), and (f), and
109.10(c) and (d).

The actual public dissemination date
of independent e):genditure
communications that take the form of
items such as yard signs, mini-
billboards, handbills, t-shirts, hats, and
buttons may be difficult to ascertain,
however, particularly where the items
are disseminated in stages or where the
Filer is an organization that Iurchases
the items from a vendor, and then
retains the items for a period of time
before distributing them to affiliate or
member organizations or to individuals,
such as the organization’s employees,
members or customers, to wear or
display in public. For this reason, the
Commission is issuing this notice to
clarify that a range of acceptable dates
may be used as the public dissemination
date ! for these forms of independent
expenditure communications for both
individual and organizational Filers.

For purposes of the reportin
requirements in 11 CFR 104.4(b)(2), (c),
and {f], and 109.10(c) and (d), the
Commission hereby clarifies that the
Filer may report independent

? This notice focuses on the date on which
independent expenditures are “publicly
disseminated,” rather than the date on which they
are “publicly distributed.” Generally, independent
axpenditures that are made puhlic by broadcast,
cable or satellite are “publicly distributed.” See 11
CFR 100.28(b)(2); see also Explanation and
Justification for Final Rules on Bipartisan Campaign
Reform Act of 2002 Res;anlng, 68 FR 404, 407 (Jan.

expenditure communications that take
the form of items such as yard signs,
mini-billboards, handbills, t-shirts, hats,
buttons, as “publicly disseminated” on
any reasonable date starting with the
date the Filer receives or exercises
control over the items in the usual and
normal course of dissemination, up to
and including the date that the
communications are actually
disseminated to the public.2 Reasonable
dates that may be treated as the date of
public dissemination include, but are
not limited to (1) The date that a Filer
receives delivery of the communication,
(2) the date that a Filer distributes the
communication to its members or
employees for later public
dissemination, (3) the date that a Filer
distributes the communications to its
affiliate or member organizations for
later public dissemination, (4) the date
as of which the Filer authorizes its
members or employees to display the
communication, or (5) the date of actual
Exl:blic dissemination, if that date is
own to the Filer.? In no event,
however, may a Filer choose a date that
is later than the actual date of
dissemination. Similarly, in no event
may a Filer choose a date that is
subsequent to the date of the election to
which the independent expenditure
communication pertains.

The Commission believes that this
interpretation of its regulations provides
Filers with an administratively
workable method for determining the
date of dissemination for these types of
independent expenditure
communications, consistent with the
*“[clongressional intent to emphasize
and ensure timely disclosure” of
independent expenditures. Explanation
and Justification for Final Rules on
Independent Expenditure Reporting, 67
FR 12834, 12837 (Mar. 20, 2002).

This document is an interpretive rule
announcing the general course of action
that the Commission intends to follow.
This interpretive rule does not
constitute an agency action requiring
notice of proposed rulemaking,
opportunities for public participation,
prior publication, or delay in effective
date under 5 U.S.C. 553 of the
Administrative Procedures Act. It does
not bind the Commission or any
members of the general public, nor does

3, 2003). In contrast, all other forms of independ
extendilure comrunications, such as those made
public in newspapers, magazines, or via handbills
are considered to be “publicly disseminated." See
Explanation and Justification for Final Rules on
Bipartisan Campaign Reform Act of 2002 Reporting,
68 FR 404, 407 (Jan. 3, 2003). This particular rule
interprets “publicly disseminated" for those items
that do not have an inherent date certain for public
dissemination, such as yard signs, m!ni-billboards,
handbills, t-shirts, hats, and buttons.

2 Once the public dlsseminaugn date is

communications must be reported pursuant to 11
CFR 104.4(b)(2), {c), and (f), and 108,10(c) and (d).

3 The Commission notes that, for any given
indspend: pendi ication, Filers
should list the same date of dissemination on their
regularly scheduled FEC reports as the date they
listed on their 24- and 48-Hour Independent
Expenditure reports.

it create or remove any rights, duties, or
obligations. The provisions of the
Regulatory Flexibility Act, which appl
when notice and comment are require.
by the Administrative Procedures Act or
another statute, do not apply. See 5
U.S.C. 603(a).

Dated: Septermnber 28, 2011,

On behalf of the Commission.
Cynthia L. Bauerly,
Chair, Federal Election Commission.
[FR Doc. 201125568 Filed 10-3~11; 8:45 am]
BILLING CODE 8715-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0935; Directorate
Identifior 2011-NE-28-AD; Amendment 39~
16813; AD 2011-18~-51R1}

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. TPE331 Model
Turboprop Engines With Certain Dixie
Aerospace, LLC Maln Shaft Bearings

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are revising an existing
emergency airworthiness directive (AD)
for all Honeywell International Inc.
TPE331 model turboprop engines with a
part manufacturer approval (PMA)
replacement Dixie Aerospace, LLC main
shaft bearing part number (P/N)
3108098-1WD, installed. That
emergency AD was not published in the
Federal Register, but was sent to all
known U.S. owners and operators of
these engines. That AD currently
requires an inspection of the airplane
records to determine if a Dixie
Aerospace, LLC main shaft bearing, P/N
3108098-1WD, is installed in the
engine, and if installed, removal of that
bearing from service, before further
flight. This AD requires the same
actions. This AD revision was prompted
by the need to list the affected geaxings
by serial number (S/N} in the AD for
clarification. We are issuing this AD to
correct the unsafe condition on these
products.

DATES: This AD is effective October 19,
2011,

We must receive comments on this
AD by November 18, 2011.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:
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Jeff Jordan/FEC/US To Enforcement Staff
09/06/2011 03:54 PM cc Gregory Baker/FEC/US@FEC, Chamnika
Miles/FEC/US@FEC
bee

Subject Livelink Documents - Saving to Your MUR Folder

Enforcement Staff:

As a friendly Reminder: All documents Intended for the Enf folder found in Livelink should be placed in a
specific Enf Matter subfolder (e.g., MUR 5000 subfolder structure). You should not randomly place
documents in the general Matter folder structure. We will remind you if you mistakenly place a document
in the Matter folder structure, but note that misplaced documents could be deleted when we clean up the
folder structure.

[See the example below of documents placed at random towards the bottom of the slide. These
documents should be in their appropriate subfolder for the MUR ]

If you have any questions, please call me (X1552) or Charnika (X1520).
Thanks
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FEDERAL ELECTION COMMISSION
[Notice 2011-06)
Agency Procedure tor Disclosure of

Documents and Information in the
Enforcement Process

AGENCY: Federal Election Commission.
ACTION: Notice of Agency Procedure.

SUMMARY: The Federal Election
Commission (“Commission™) is
establishing an agency procedure to
formally define the scope of documents
that will be provided to respondents by
the agency, and to formalize the
agency's process of disclosing such
documents, during the Commission’s
investigation in enforcement matters
brought under the Federal Election
Campaign Act of 1971, as amended (the
Act).

DATES: Effective June 30, 2011.

FOR FURTHER INFORMATION CONTACT:
William A. Powers or Ana . Pena-
Wallace, Attorneys, 999 E Street, NW,,
Washington, DC 20463, (202) 694-1650
or (800) 424~-9530.

SUPPLEMENTARY INFORMATION:

1. Recent Changes to the Commission’s
Enforcement Procedures

The Commission has, in recent years,
adopted several changes to its
enforcement process in an effort to
provide complainants, respondents and
the public with greater transparency
with respect to the Commission’s
process.

On May 1, 2003, the Commission
published a Notice of Public Hearing
and Request for Public Comment
concerning its enforcement procedures.
The Commission received written
comments from the public, many of
which urged increased transparency in
Commission procedures and expanded
opportunities to contest allegations.z On
June 11, 2003, the Commission held an
open hearing on its enforcement
procedures during which the
Commission considered written
comments received and oral testimony
from several witnesses. In response to
issues raised in written comments and
at the hearing, the Commission issued
several new agency procedures.?

1 See Enforcement Procedures, 68 FR 23311 {(May

1, 2003) avalleble at Mlp!/www fec.gov/agenda/
p23311.pdf.

zCt:mmems and smtsmems for the record are
available at http://www, ]er: gov/agenda/
agendas2003/notice2 ts.shtml

3 See Statement of Policy Regarding Deposition
Transcripts in Nonpublic Investigations, 68 FR
50688 (Aug. 22 2003), availahle at h(lp 774

On December 8, 2008, the
Commission issued a Notice of Public
Hearing and Request for Public
Comment regarding the compliance and
enforcement aspects of its agency
procedures.¢ There were numerous
written comments filed in response to
the Notice and on January 14-15, 2009,
the Commission received testimony at a
public hearing.s

Some commenters proposed
alternative procedures with respect to
information and documents in the
possession of the Commission. One
commenter recommended instituting a
program whereby potential respondents
in internally generated matters® would
be given a written summary of the
matter and an opportunity to respond in
writing before the Commission makes a
reason to believe (RTB) finding and to
provide earlier notice to respondents
about the Office of General Counsel’s
(OGC) recommendation to the
Commission.? Other commenters urged
the Commission to adopt procedures to
provide respondents with the
opportunity to review and respond to
any adverse course of action
recommended by the Commission’s
Office of General Counsel before the
Commission considers such
recommendation.® Still others requested
even more general access by
respondents to documents and
information held by the Commission.®

FR 3 (Jan. 3, 2005), available at http.//www.fec.gov/
law/policy/2004/notice2004-20., p£’ Procedural
Rules for Probable Cause Hearings, 72 FR 64919
(Nov. 19, 2007), available at http://www.fec.gov/
law/cfr/ej_compilation/2007/notice_2007-21.pdf.

4See Ag Procedures, 73 FR 74495 (Dec. 8,
2008), avmlag{s at http://www.fec.gov/low/policy/
enforcement/notice_2008-13.pdf.

3The ived by the C ission, as
well as the transcript of the hearing are available
at hitp://www.fec.gov/law/palicy/enforcement/
publichearing011409.shtml.

s Enforcement matters may be internally
generated based on information ascertained by the
Commission in the normal course of carrying out
its supervisory responsibilities. See 2 U.S.C. 437g.
These non-complaint generated matters can arise
from interna) referrals to the Office of General
Counsel from the Commission’s Reports Analysis
Division or Audit Division.

7 See Comment of Scott E. Thomas dated January
5, 2009, available at
http://www fec.gov/law/policy/enforcement/2009/
comments/comm15.pdf.

2 See Comments of Perkins Coie LLP Political
Law Group dated ]enuary 5. 2009, svmlahla at
http://www fec.gov/l ylenf t/2009/
comments/comm25. pdf

9 See Comments of Election Law and Government
Ethics Practice Group of Wiley Rein LLP dated
]anuary 5. 2009 availablo at hup //wwwfec gov/

/2009,

law/polic
comma33. ;de Comments of Perkins Coie LLP
Political Law Group dated January 5, 2009,
available at hitp.//www.fec.gov/law/policy/
fi 12009/ / 25.pdf;

Con of I E. Gold dated January 5,

www.fec. 15/
fré8nt 63p50688 pdf: Statement o/ Policy churdmg
Tr Subject to Enf t Pr (]

2008, available at http://www., fec gav/law/pollcy/
pdf:

23

The Commission has since updated
and sugmented several of its procedures
including the adoption of: (1) A pilot
program providing opportunity to
persons requesting an advisory opinion
to appear before the Commission to
answer questions,1° (2) a pilot program
providing audited committees with an
opportunity to request a hearing before
the Commission prior to the
Commission's adoption of a Final Audit
Report,1? and (3) a procedure providing
respondents with notice of a non-
complaint generated referral 2 and an
opportunity to respond prior to the
Commission’s consideration of whether
it has reason to believe that a violation
has occurred.?? Further, in December
2009, the Commission issued a
Guidebook for Complainants and
Respondents on the FEC Enforcement
Process, which provides a step-by-step
guide to assist and educate
complainants, respondents and the
public concerning the Commission
enforcement process.14

The procedure set forth herein
formalizes the Commission’s policy on
disclosure to respondents of relevant
information gathered by the
Commission in the investigative stage of
its enforcement proceedings.

II. Disclosure of Exculpatory
Information

A. Criminal Proceedings: The
Constitutional Obligation Under
Brady—the Government’s Duty To
Disclose

One issue that must inform the
Commission in its consideration of any
procedure regarding the disclosure of
documents and information to
respondents in the enforcement process
is whether, and to what extent, there are
relevant requirements or constraints
imposed by the United States
Constitution. The seminal Supreme
Court case involving the Constitutional

Comments of Robert K, Kelner dated January 5,
2009, avaﬂabla at hnp //www.fec.gov/law/policy/
ts/comm10.pdf.

10 Ses Advisory Opinion Procedures, 74 FR 32160
(uly 7, 2009}, available at http//www.fec.gov/law/
c/r/aiAcompilationlzooslnou'ce_zaas-z 1.pdf.

11 See Procedural Rules for Audit Hearings, 74 FR
33140 (July 10, 2008), available at http://
www.fec.gov/law/cfr/ej_compilation/2009/
notice_2009-12.pdf.

12Non-complaint generated referrals, also
referred to as “internally generated matters,” are
based on information ascenained by the
Commlission in the normal course of carrying out
its supervisory responsibilities. See 2 U.5.C. 437g
and note 6 above.

13 See Procedural Rule for Notice to Respondents
in Non-Complaint Generated Matters, 74 FR 38617
(August 4, 2009), svailable at http://www.fec.gov/
law/cfr/ej_compilation/2009/notice_2008-18.pdf.

14 This Guidebook is available at http://
www.fec.gov/em/respondent_guide.pdf.
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parameters required by, and imposed
upon, the government, in the context of
criminal proceedings, is Brady v.
Maryland.’8 Brady held that the Due
Process Clause of the Fifth Amendment
to the United States Constitution
requires the government to provide
criminal defendants with exculpatory
evidence—i.e., “evidence favorable to
an accused,” that is “material to guilt or
punishment”—known to the
government but unknown to the
defendant.

As noted, the Supreme Court in Brady
held that the Due Process Clause
requires the government to provide
criminal defendants with exculpatory or
potentially exculpatory evidence that is
*‘material to guilt or punishment.” “The
rationale underlying Brady is not to
supply a defendant with all the
evidence in the Government’s
possession which might conceivably
assist in the preparation of his defense,
but to assure that the defendant will not
be denied access to excultﬂatory
evidence known only to the
Government.” ¢ Brady is a rule of
disclosure, not of discovery.?”
Therefore, Brady obligations apply even
when a defendant does not request the
evidence.1® The obligations also apply
regardless of the good faith of the
prosecutor.1® However, no
constitutional duty exists under Brady
to provide evidence already in the
defendant’s possession or which can be
obtained with reasonable diligence.2°

In Giglio v. United States, 405 U.S.
150, the Supreme Court went one step
further by requiring disclosure in
criminal proceedings “[w]hen the
‘reliability of a particular witness may
well be determinative of guilt or
innocence,’ " and the prosecution has
evidence that impeaches that witness’
testimony.2! “Such [impeachment}
evidence is ‘evidence favorable to an
accused’ so that if disclosed and used
effectively, it may make the difference
between conviction and acquittal." 22
For example, courts have held that
impeachment evidence for a key

13 Brady v. Maryland, 373 U.S. 83, 87-88 (1963)
(Brady).

18 Unjted States v. LeRoy, 687 F.2d 610, 619 (2d
Cir. 1983) (citations omitted).

17 Seg United States v. Bagley, 473 U.S. 867, 675
n.7 (1985) (Bagley).

18 Sge United States v. Agurs, 427 U.S. 97, 107~
10 (1976).

19 Brady, 373 U.S. at 87,

20 Sgg, 6.g., United States v. Meros, 866 F.2d 1304,
1308 (11th Cir 1989); Hoke v. Netherland, 92 F.3d
1350, 135556 (4th Cir. 1996); United States v.
Beaver, 524 F.2d 863, 966 (5th Cir. 1975).

21 Giglio v. United States, 405 U.S. 150, 154-55
(1972) (Giglio).

22 Bagley, 473 U.S. at 676 (quoting Brady, 373
U.S. at 87).

testifying witness includes but is not
limited to the following: Prior
statements by a witness that are
materially inconsistent with the
witness's trial testimony; 22 a conviction
of perjury; 2¢ prosecutorial intimidation
of a witness; 25 and plea bargains and
informal statements by the prosecution
that a witness would not be prosecuted
in exchange for his testimony.2é

Because Brady disclosure in criminal
proceedings is required under the Due
Process Clause, legal privileges against
discovery such as attorney-client, work-
product, or deliberative process do not
allow the government in criminal
proceedings to avoid disclosure on these
grounds.2? However, courts have
recognized that Brady does not apply to
attorney strategies, legal theories, and
evaluations of evidence because they are
not “‘evidence."" 28

B. The Legal, Professional, and Ethical
Duties To Disclose—the Lawyer's
Independent Obligations in Criminal
Proceeding

In addition to, and quite separate
from, the Constitutional requirements in
criminal cases, there is broad
acceptance in the legal and judicial
professions that there is also an ethical
obligation to provide exculpatory or
incriminating information to
respondents and litigants that, if not
provided, may negatively impact the
ability of a respondent or litigant to
obtain a just result through a fair and
impartial proceeding with the
government.

For example, Rule 3.8(d) of the
American Bar Association's Model
Rules of Professional Conduct (ABA
Model Rules), imposes an ethical duty
on criminal prosecutors that is separate
and independent from the
Constitutional disclosure obligations
addressed in Brady. The ABA Model
Rules are in force in most State courts
and many Federal Courts. Specifically,
Rule 3.8(d) requires that a criminal
prosecutor “make timely disclosure to
the defense of all evidence or
information known to the prosecutor

231d. at 677.

3¢ United States v. Cuffie, 80 F.3d 514, 517-19
(D.C. Cir. 1986).

25 Simmons v. Beard, 581 F.3d 158, 169 (3rd Cir.
2009).

26 Giglio, 405 U.S. at 154-55; United States v.
Edwards, 191 F. Supp. 2d 88, 90 (D.D.C. 2002);
United States v. Buettner-fanusch, 500 F. Supp.
1287, 1288 {S.D.N.Y. 1980).

37 See Charles Alan Wright & Arthur R. Miller,
Federal Practice & Procedure 254 (4th ed. 2009);
United States v. Goldman, 439 F. Supp. 337, 350
(S.D.N.Y. 1977).

268 Morris v. Yist, 447 F.3d 735, 742 (9th Cir.
2006); U.S. v. NYNEX Corp., 781 F. Supp. 18, 25-
26 (D.D.C. 1991); see Williomson v. Moore, 221 F.3d
1177, 1182 (11th Cir. 2000).

that tends to negate the guilt of the
accused or mitigates the offense” so that
the defense can make meaningful use of
the evidence and information in making
such decisions as whether to plead
guilty and how to conduct its defense.2¢

The Supreme Court has also referred
to the status of a U.S. Attorney in the
‘‘Federal system" as "‘the representative
not of an ordinary party to a
controversy, but of a sovereignty whose
obligation to govern impartially is as
compelling as its obligation to govern at
all; and whose interest, therefore, in a
criminal prosecution is not that it shall
win a case, but that justice shall be
done.’'3° Therefore, both Constitutional
issues and ethical issues must be
considered when a procedure such as
the one enunciated here today is
formulated and adopted.

C. Disclosure in Governmental Civil
Proceedings

Courts have held that the Due Process
Clause does not require application of
Brady in administrative proceedings.3*
Nevertheless, some Federal agencies
recently have applied Brady principles
to their civil administrative enforcement
proceedings. For example, the Federal
Energy Regulatory Commission (FERC)
recently issued a policy statement that
provides res*:ondents with access to
certain exculpatory evidence during that
agency'’s investigations and
adjudications.??2 Under FERC's
regulations, FERC can conduct either an
informal or formal investigation. The
new FERC Policy Statement provides, in
relevant part that **[d]uring the course of
an investigation * * *, Enforcement
staff will scrutinize materials it receives

22 See American Bar Assoclation, Model Rules of
Professional Conduct, Rule 3.8, Special
Responsibilities of a Prosecutor, available at
http://www.abanet.org/cpr/mrpc/rule_3_8.html. See
also Formal Opinion 09-454, Prosecutor’s Duty to
Disclose Evidence and Information Favorable to the
Defense, American Bar Association, Standing
Comumittee on Ethics and Professional
Responsibility, available at http://www.nacdl.org/
public.nsf/whitecollar/Pr ialMisconduct/
$FILE/09-454.pdf.

30 Berger v United States, 295 U.S. 78, 88 (1835);
sea also Statement of Attorney General Eric Holder
Regarding United States v. Theodore F. Stevens,
available at http://www.justice gov/opa/pr/2009/
April/09-ag-288.html.

31 Mister Discount Stockbrokers v. SEC, 768 F.2d
875, 878 (7th Cir. 1985) (no right to exculpatory
evidence In National Association of Securities
Dealers (NASD) proceedings which are treated the
same as administrative agency action); Sanford v.
NASD, 30 F. Supp. 2d 1, 22 n.12 (D.D.C. 1998)
(same); NLRB v. Nueva Eng'g, Inc., 761 F.2d 961,
969 (4th Cir. 1985) (“(Wj e find Brady inapposite
and hold that the AL]J properly denied Nueva's
demand for exculpatory materials.”).

32 Geg FERC Policy Statement on Disclosure of
Exculpatory Materials, Docket No. PL10-1-000, 129
FERC 61,248 (Dec. 17, 2009) (FERC Policy
Statement), available at http://www.ferc.gov/whats-
new/comm-meet/2009/121709/M-2.pdf.
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from sources other than the
investigative subject(s) for material that
would be required to be disclosed under
Brady. Any such materials or
information that are not known to be in
the subject’s possession shall be
provided to the subject.” 33

Similarly, the Securities and
Exchange Commission (SEC) adopted a
rule of practice in 1995 for its civil
enforcement proceedings whereby its
Division of Enforcement shall make
available for inspection and copying
“documents obtained by the Division
prior to the institution of proceedings,
in connection with the investigation
leading to the Division's
recommendation to institute
proceedings.” 3¢ The SEC rule permits
certain documents to be withheld by the
agency, including those documents that
are privileged, pre-decisional or work
product, a document that would
identify a confidential source, or
documents identified to a hearing
officer as being properly withheld for
good cause.35

However, SEC rule 201.230(b)(2)
specifically states that nothing in the
rule “authorizes the [SEC's] Division of
Enforcement in connection with an
enforcement or disciplinary proceeding
to withhold, contrary to the doctrine of
Brady, * * * documents that contain
material exculpatory evidence.” 38
Although the SEC has limited the
application of rule 201.230 to require
the “production of examination and
inspection reports to circumstances
where the Division of Enforcement
intends to introduce the report into
evidence, either in reliance on the
report to prove its case, or to refresh the
recollection of any witness," this
limitation “does not alter the
requirement that the Division produce
documents containing material
exculpatory evidence as required by
Brady v. Maryland." 37

As with FERC and the SEC, the
Commodity Futures Trading
Commission (CFTC) also provides for
disclosure of certain information during
the “'discovery” phase of its formal
adjudications.?® In addition to a

33 See FERC Policy Statement at paragraph 8.

34 See 17 CFR 201.230{a)(1) (2010), available at
http://edacket.access.gpo.gov/cfr_2010/aprqir/pdf/
17¢fr201.230.pdf.

3317 CFR 201.230(b)(1).

3817 CFR 201.230(b)(2).

37 See Securities and Exch C

prehearing exchange of documents,
identities of witnesses, and an outline of
its case, the CFTC's Division of
Enforcement “shall make available for
inspection and copying by the
respondents” certain documents.?®
These documents include all documents
subpoenaed by the CFTC and all
transcripts of investigative testimony
and exhibits to those transcripts.s®
However, the Division of Enforcement
may withhold, for example, the identity
of a confidential source, confidential
investigatory techniques, and other
confidential information, such as trade
secrets.41 Privileged documents and
information may also be withheld by
CFTC's Division of Enforcement.42

In the case of this Commission, as a
Federal agency engaged in proceedings
to find liability of persons under Federal
laws, whase conduct can lead to civil
penalties and potentially has the reach
of the criminal system, it has been the
Commission’s practice to provide
certain types of information to
respondents. The Commission is
formalizing its practice to ensure
effective and fair enforcement of the
Act.

The Commission recognizes that
Brady was decided in the context of a
criminal proceeding and that its
holding, therefore, does not extend, by
its own terms, to a Federal agency civil
enforcement agency proceeding.
However, the Commission is
empowered (a) To civilly pursue matters
that may have potential criminal
consequences, and (b) to engage
respondents in the enforcement process,
and possibly in litigation if the
Commission and respondents are unable
to reach a mutually acceptable
voluntary conciliation agreement, where
a Court may impose a civil monetary
penalty, injunctive, or other relief. See
2 U.S.C. 437g(a)(6)(A).

The Commission has also entered into
a Memorandum of Understanding with
the Department of Justice (DOJ) whereby
the Commission will refer certain
matters to the DOJ for criminal
prosecution review and whereby DOJ

39 See 17 CFR 10.42(s)(1) & (2; 17 CFR
10.42(b)(1).

49 {d. See also In re First National Monetary Corp.,
Opinion and Order, CFTC No. 78-56, CFTC No. 78—
57 (Nov. 13, 1881) {Any material * * * known to
the Division of Enforcement, or which by the
of due diligence may become known to the

Explanation and Justification: Adoption of
Amendments to the Rules of Practice and
Delegations of Authority of the Commission, 69 FR
13166, 13170 (Mar. 19, 2004), available at http./
www.sec.gov/rules/final/34-49412.htm.

38 Soe 17 CFR 10.42 (2010), available at http://
edocket.access.gpo.gov/cfr_2010/aprqtr/pdf/
17¢fr10.42.pdf.

Division, thal is arguably exculpatory and material
to gullt or punish within the ing of Brady

will refer matters to the Commission. %3
Nothing in the procedure adopted
herein is intended to impact in anyway
the Commission’s conduct with respect
to, and relationship with, the DOJ,
including any agreement between the
Commission and the DOJ whereby the
Commission agrees not to disclose
information obtained from the DOJ. The
procedure adopted herein provides for
mandatory withholding of information
by the Office of General Counsel of any
documents or information submitted to
the Commission by the DOJ either
pursuant to an agreement between the
Commission and the DOJ or simply
upon request from the DOJ not to
disclose the information.44 Moreover,
the procedure adopted herein protects
from disclosure not only the
information submitted by the DOJ but
also any information that was derived
from such information, including all
separate documents quoting,
summarizing, or otherwise using
information provided by the DOJ.s5

Accordingly, the Constitutional and
ethical principles of fairness and due
process in Brady, as well as the
procedures adopted by other Federal
agencies, inform the Commission’s
adoption of the procedure announced
today in its civil administrative
enforcement process.

In summary, while the Commission
does not believe that the Constitution
requires the agency to institute a
procedure requiring disclosure of
documents and information, including
exculpatory information, to respondents
in its civil enforcement process, the
Commission’s enforcement proceedings
may, in some instances, inform
potential or concurrent criminal
proceedings. Accordingly, adopting a
formal internal procedure requiring
disclosure of information to respondents
will (1} Eliminate uncertainty regarding
the Commission's position on this issue,
{2) serve the Commission'’s goal of
providing fairness to respondents, and
(3) set forth a written procedural
framework within which disclosures are
made.

111, Current Disclosure Process

Before the Commission may
determine that there is probable cause to
believe a violation of the Act has
occurred or is about to occur, the Act
permits respondents to present directly
to the Commission their interests and
positions on the matter under review.

{and its progenyl should be either provided to
respondent directly, or provided to the [AL]]. for his
determination as to whether it is productible [sic)
or not).

4117 CFR 10.42(b)(2).

4217 CFR 10.42(b)(3).

43 See Department of Justice and Federal Election
iosl dum of Und ding, 43 F

a

5441 (Feb. 8, 1978).

++ See Updated Formal Procedure at paragraph
(b)(1)(v), below.

45 ld
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The Commission’s General Counsel
shall notify respondents prior to any
recommendation to the Commission by
the General Counsel to proceed to a vote
on probable cause.4¢ Included in this
notification is a written brief stating the

osition of the General Counsel on the

egal and factual issues of the case to
which respondents may reply.4” This
allows the Commission to be informed
not only by the recommendations of its
General Counsel, but also by the factual
presentations and legal arguments of
respondents. By requirement of the Act,
ar by its discretion, the Commission has
similar procedures at various stages of
the enforcement process to keep the
Commissioners informed both by its
staff and by respondents.

In addition, while the Commission
may attempt to conciliate matters with
respondents at any time, the Act
requires the Commission to attempt
conciliation after it finds probable
cause.*8 If the Commission determines
that there is probable cause, the Act
requires that, for a period of at least 30
day (or at least 15 days, if the probable
cause determination occurs within 45
days of an election), the Commission
must attempt to correct or prevent the
violation through conference,
conciliation, and persuasion.4®

The General Counsel provides a
probable cause brief to respondents
presenting OGC's analysis of the
information and may address any
available exculpatory evidence. The
Commission's current practice at the
probable cause stage has generally been
to provide respondents, upon request,
with information cited or relied upon
(whether or not cited) in the General
Counsel’s probable cause brief. Where
possible, this has included documents
containing the information upon which
OGC is relying to support its
recommendation to the Commission
that there is probable cause to believe a
violation of the Act has occurred. This
production of documents is subject to
all applicable privileges and
confidentiality considerations,
including the confidentiality provisions
of the Act. Where such considerations
apply, OGC has generally provided only
the relevant information derived from
the document, and not the document
itself. Examples of the types of
documents OGC has provided at this
stage are deposition transcripts,
responses to formal discovery, and
documents obtained in response to
requests for documents. In instances

46 See 2 U.S.C. 437g(a)(3).

47 See 2 U.S.C. 437g(a)(3); see also 11 CFR 111.16.
48 Sge 2 U.S.C. 437g(a)(4).

as/d.

where OGC obtains factual information
from a source other than the respondent
that tends to exculpate the res?ondent,
OGC may note the existence of the
information in its brief, particularly if
OGC does not know whether a
respondent is already aware of the
information.s° In instances where OGC
provides mitigating or exculpatory
information, OGC provides any
documents cited to in connection with
that information, such production is
also subject to the same privilege and
confidentiality concerns noted above.

In two limited instances, OGC may
provide information to respondents
earlier than the probable cause stage in
the enforcement process. First, pursuant
to the Commission's Statement of Policy
Regarding Deposition Transcriptions in
Nonpublic Investigations, all deponents,
including respondent deponents, may
obtain a copy of the transcript of their
own deposition, including any exhibits
that may have been obtained from
sources other than the respondent,
provided there is no good cause to limit
the deponent’s access to the transcript.51
Second, OGC may share information,
including documents, with respondents
during the post-investigative pre-
probable cause conciliation process to
assist in explaining the factual basis for
a violation, That information may
include documents not already in the
respondent’s possession. This practice
is used solely for the purpose of
facilitating conciliation.

As the current practice has
demonstrated, the Commission’s
probable cause considerations and
subsequent conciliation efforts are
furthered when, in presenting their
respective positions, respondents have
the greatest, practicable access to
documents and information gathered by
the agency, including certain
information that might be favorable to
the respondent, This allows both the
Commission’s Office of General Counsel
and the respondents that are under
investigation to present fully informed
submissions and frame legal issues for
the Commission’s consideration.

At the same time, however, the Act
and other laws restrict information that
the Commission may make public
without the consent of persons under

50 When advising the Commission on whether
OGC intends either to proceed with its probable
cause recommendation or to withdraw the
recommendation, OGC will also provide and
discuss the potentially exculpatory evidence, as
well as any available mitigating evidence. See 11
CFR 111.16(d).

81 See Statement of Policy Regarding Depositil'g;

i 68

investigation.52 Investigations that
involve multiple respondents, each of
whom may be at different stages of the
enforcement process, raise questions as
to what documents and information the
Commission may disclose to any given
respondent before determining probable
cause.

The procedure adopted herein is not
intended to expand the disclosure of
information regarding a co-respondent
as to any such information that is
subject to existing confidentiality
requirements under the Act. In order to
reconcile the Commission’s interests in
permitting respondents to present fully
their positions without compromising
the Commission’s confidentiality
obligations, the Commission is
formalizing its procedure. This agency
procedure clarifies how the Commission
will, consistent with the confidentiality
provisions of 2 U.S.C. 437g(A)(12),
enhance its enforcement process by
permitting increased access to
documents and information held by the
Commission.

This procedure will allow efficient,
fair and just resolution of issues
regarding disclosure of exculpatory
information and avoid unnecessary
consumption of respondent and
Commission staff resources in future
proceedings.

IV, The Updated Formal Procedure

The Commission is formalizing its
agency procedure to provide
respondents in enforcement proceedings
with relevant information ascertained
by the Commission as the result of an
investigation. The Commission believes
that, while not mandated by the
Constitution, the principle of Brady, and
its judicial progeny, should apply
fol{owing investigations conducted
under Section 437g of the Act and
Subpart A of Part 111 of the
Commission’s regulations.5?

The Commission believes that
formalizing the procedure will promote
fairness in the Commission's Section
437g enforcement process. The
Commission also believes the procedure
articulated in this Notice will promote
administrative efficiency and certainty,
and will contribute to the Commission’s
goal of open, fair and just investigations
and enforcement proceedings.

For purposes of this procedure, the
term “documents’” includes writings,
drawings, graphs, charts, photographs,
recordings and other data compilations,
including data stored by computer, from
which information can be obtained.

Transcriptions in Nonpublic I i

50688 {Aug. 22, 2003), available at http://
www.fec.gov/agenda/agendas2003/notice2003-15/
fr68n163p50688.pdf.

23 See, e.g., 2 U.S.C. 437g(a)(4)(B){1) and (a)(12).
53 See generally 2 U.S.C. 437g and 11 CFR part
111,
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For purposes of this procedure, the
term ‘“‘exculpatory information” means
information gathered by the Office of
General Counsel in its investigation, not
reasonably knowable by the respondent,
that is relevant to a possible violation of
the Act or the Commission’s regulations,
under investigation by the Commission
and that may tend to favor the
respondent in defense of violations
alleged or which would be relevant to
the mitigation of the amount of any civil
penalty resulting from a finding of such
a violation by a court.

The procedure is as follows:

{a) Documents To Be Produced or Made
Available

(1) Subject to paragraphs (b) through
(e) of this procedure, and unless
otherwise directed by the Commission,
by an affirmative vote of four or more
Commissioners,5¢ the Office of General
Counsel shall make available to a
respondent all relevant documents
gathered by the Office of General
Counsel in its investigation, not
publicly available and not already in the
possession of the respondent, in
connection with its investigation of
allegations against the respondent. This
includes any documents that contain
exculpatory information, as defined
herein. This shall not include any
documents created internally by a
Commissioner or by 8 member of a
Commissioner’s staff. This shall be done
either by producing copies in electronic
format or permitting inspection and
copying of such documents. The
documents covered by this procedure
shall include:

(i) Documents, not in possession of a
respondent, turned over in response to
any subpoenas or other requests, written
or otherwise;

(ii) All deposition transcripts and
deposition transcript exhibits; and

(iii) Any other documents, not
otherwise publicly available and not in
possession of a respondent, gathered by
the Commission from sources outside
the Commission.

(2) Nothing in this paragraph (a) shall
limit the authority of the Commission,
by an affirmative vote of four or mare
Commissioners, to make available or
withhold any other document, or shall
limit the capacity of a respondent to
seek access to, or production of, a

54In any instance in which the Office of General
Counsel has concerns that disclosure of information
pursuant to this procedure would lead to a result
that is materially inconsistent with either the
C ission’s admi ive ibilities or
with the promotion of fairness and efficiency in the
Commisston’s enforcement process, the Office of
General Counsel may seek formal guidance from the
Commission on how it should proceed.

document through timely written
requests to the Commission subsequent
to the production of documents
pursuant to paragraph (d) below. If
respondent submits such a written
request, respondent must, if requested
to do so by the Commission, sign a
tolling agreement for the time necessary
to resolve the request.

(3) Nothing in this procedure requires
the Office of General Counsel to conduct
any search for materials other than those
it receives in the course of its
investigatory activities. This procedure
does not require staff to conduct any
search for exculpatory materials that
may be found in the offices of other
agencies or elsewhere.

(b) Documents That May Be Withheld

(1) Unless otherwise determined by
the Commission, as provided in
subparagraph (2) below, the Office of
General Counsel shall withhold a
document or a category of documents
from a respondent if:

(i) The document contains privileged
information, such as, but not limited to,
attorney-client communications,
attorney-work product, staff-work
product or work product subject to the
deliberative process privilege; provided,
however, if the document contains only
a portion of material that should not be
disclosed, if possible to do so
effectively, the Office of General
Counsel shall excise or redact from such
document any information that prevents
disclosure if the remaining portion is
informative and otherwise qualifies for
disclosure as provided herein, prior to
disclosing the document or information
contained therein;

(ii) The document or category of
documents is determined by the General
Counsel to be not relevant to the subject
matter of the proceeding;

(iii) The Commission is prevented by
law or regulation from disclosing the
information or documents, including,
under certain circumstances,
information obtained from, or regarding,
co-respondents; 55

(iv) The document contains
information only a portion of which
prevents disclosure as provided herein,
and that portion cannot be excised or
redacted without affecting the main
import of the document; or

&) The Commission obtained the
information or documents from the
Department of Justice or ancther
government entity, either pursuant to a
written agreement with the Department

q

83 Ses p is p
issues reg 8 and
may be subject to confidentiality pursuant to
soctions 437g(a)(4)(B){i) and 437g(a}(12) of the Act.
2 U.S.C. 437g(a)(4)(B)(i) and 437g(a)(12).

graph (e) of th
;

d N

addresses
{on that

of Justice, or the other government
entity, not to disclose the information,
documents or category of documents or
upon written request from the
Department of Justice, or the other
government entity. Withholding any
such information obtained from the
Department of Justice also includes
withholding any information that was
derived from such information,
including all separate documents
quoting, summarizing, or otherwise
using information provided by the other
government entity.

(2) For any document withheld by the
General Counse! pursuant to
subparagraphs (1)(i)}-(1)(iv) above, the
Commission may, pursuant to a timely
written request by the respondent or
otherwise, consider whether to make
available such document and, after
consideration of relevant law and
regulation, by an affirmative vote of four
or more Commissioners, may determine,
consistent with relevant law and
regulation, whether or not it is
appropriate to produce such document.
If respondent submits such a written
request, it must be within 15 days of the
Commission’s production of documents
and respondent must, if requested to do
so by the Commission, sign a tolling
agreement for the time necessary to
resolve the request.

(3) For any 3ocument withheld by the
General Counsel pursuant to a written
agreement with, or written request from,
the Department of Justice or the other

overnment entity under subparagraph

1)(v) above, the General Counsel shall
provide a report to the Commission
identifying the documents and
information that has been withheld and
providing the Commission with a copy
of the written agreement with, or
request from, the Department of Justice
or the other government entity.

{c) Withheld Document List

(1) Within ten business days of receipt
of documents disclosed pursuant to
paragraph (d) below, a respondent may
request in writing that the Commission
direct the General Counsel to produce to
the respondent a list of documents or
categories of documents withheld
pursuant to paragraph (b)(1) of this
procedure. If respondent submits such a
written request, respondent must sign a
tolling agreement for the time necessary,
not to exceed 60 days, for the General
Counsel to provide the list of
documents, unless the Commission, by
an affirmative vote of four or more
Commissioners, determines that a
tolling agreement is not required.
Requests for a list of documents or
categories of documents shall be
granted, unless the Commission, by an
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affirmative vote of four or more
Commissioners, denies the request, in
whole or in part. Once the Commission
has voted upon the written request,
respondent may not seek
reconsideration of that decision.

(2) When similar documents are
withheld pursuant to paragraph (b)(1),
those documents may be identified by
category instead of by individual
document.

(d} Timing of Production or Inspection
and Copying

(1) The disclosure of documents and
information referenced herein shall be
made pursuant to a timely written
request by the respondent filed within
fifteen days of the dates specified in
subparagraphs (i) and (ii) below, and
subject to paragraph (e), or unless
otherwise determined by the
Commission by an affirmative vote of
four or more Commissioners. The
General Counsel shall produce in
electronic format, or commence making
documents available to a respondent for
inspection and copying pursuant to this
procedure, at the earlier of the
following:

(i) The date of the General Counsel’s
notification to a respondent of a
recommendation to the Commission to
proceed to a vote on probable cause; or

(ii) No later than seven days after
certification of a vote by the
Commission to conciliate with a
respondent.

(e) Issues Respecting Documents
Provided by, or Relating to, Co-
respondents

(1) If there is more than one
respondent that is under investigation
in the same matter, or in related matters,
before the General Counsel may produce
documents, other than exculpatory
information or documents cited or
relied on in the General Counsel's brief
that accompanies its notice of a
recommendation to vote on probable
cause, to one co-respondent that either
(a) have been provided to the
Commission by another co-respondent
or (b) that relate to another co-
respondent, the General Counsel must
obtain a confidentiality waiver from the
co-respondent who provided the
document or about whom the document
relates. Additionally, the respondent
receiving such documents may be
required to sign a nondisclosure
agreement to keep confidential any
document or information it obtains from
the Commission.

(2) If the co-respondent who provided
the document or about whom the
document relates doas not agree to
provide a confidentiality waiver, the

General Counsel shall, if it is possible to
do so effectively, in accordance with 2
U.S.C. 437g(a)(4)(B)(i) and 437g(a)(12),
summarize or redact those portions of
the document or documents that are
subject to confidentiality under the Act,
or are determined to be in the category
of documents to be withheld under
paragraph (b) in order to remove that
portion of material that may not be
disclosed.

(3) If the co-respondent who provided
the document or about whom the
document relates does not agree to
provide a confidentiality waiver and it
is not possible to effectively summarize
or redact those portions of the document
or documents that are subject to
confidentiality, the General Counsel
shall seek direction from the
Commission, by an affirmative vote of
four or more Commissioners, regarding
how to balance the competing concerns
of disclosure and confidentiality. In any
event, the General Counsel shall
produce complete or appropriately
redacted copies of those documents
cited or relied on in the brief that
accompaniss its notice of a
recommendation to vote on probable
cause, whether or not the documents
have been specifically identified in the
brief.

(4) If the confidentiality issue cannot
be resolved with respect to a co-
respondent (e.g., lack of waiver,
ineffective redaction, etc.), the General
Counsel may, in an appropriate case
make a recommendation to the
Commission for segregation of the
matters under review.

(5) If any document or information
provided to the Commission by a one
co-respondent contains exculpatory
information, or is cited or relied on in
the General Counsel’s brief that
accompanies its notice of a
recommendation to vote on probable
cause for another co-respondent, that
information or document will be
provided to the other co-respondent,
which shall be subject to the same
redactions described in paragraph
{b)(2)(i).

(6) Before disclosing any portion of
the document that raises an unresolved
confidentiality issue, the General
Counsel shall seek a determination by
the Commission, by an affirmative vote
of four or more Commissioners, that
disclosure of a document containing
exculpatory information (redacted,
summarized, or in any other way
altered) conforms to the confidentiality
provisions of 2 U.S.C. 437g(a)(4)(B)(i)
and 437g(a)(12).

{f) Place of Inspection and Copying
Costs and Procedures

(1) Documents subject to inspection
and copying pursuant to this procedure
shall be made available to the
respondent for inspection and copying
at the Commission’s office, or at such
other place as the Commission, in
writing, may agree, A respondent shall
not be given custody of the documents
or leave to remove the documents from
the Commission’s offices pursuant to
the requirements of this procedure
unless formal written approval is
provided by an affirmative vote of four
or more Commissioners.

(2) The respondent may obtain a
photocopy of any documents made
available for inspection. The respondent
is responsible for all costs related to
photocopying of any documents.

(g) Continuing Obligation To Produce
During Conciliation

(1} If, prior to the completion of an
investigation, the Commission votes to
enter into conciliation, the General
Counsel shall take reasonable and
approFriate steps to limit any further
formal investigation related to that
respondent, so long as the respondent
enters into a tolling agreement of the
applicable statute of limitation. If there
is no such tolling agreement, the formal
investigation and conciliation may take
place simultaneously. The tolling
agreement must have a specific time for
its duration approved by the
Commission, by an affirmative vote of
four or more Commissioners, and shall
not be open-ended. If there is more than
one respondent under investigation in
the same matter, or in related matters,
and the Commission votes to enter into
conciliation with one or more
respondents prior to the completion of
a formal investigation, the General
Counsel shall take reasonable and
approrriate steps to limit any further
formal investigation as to those
respondents in conciliation, so long as
the respondents enter into a tolling
agreement of the applicable statute of
limitation. If the Commission recejves
documents in the course of the formal
investigation as to respondents not in
conciliation that would otherwise be
required to be produced under this
procedure during such investigation, the
Commission shall promptly produce
them to the respondent in conciliation
pursuant to this procedure.

(2) If the Commission receives
documents during such conciliation,
from whatever source, the General
Counsel shall within a reasonable
period of time inform the respondent of
any documents obtained that would
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otherwise be required to be produced
under this procedure, and as to such
documents, the General Counsel shall
timely produce them to the respondent,
consistent with the statutory
confidentiality provision preventing
disclosure of any information derived in
connection with conciliation attempts. 2
U.S.C. 437g(a)(4)(B).

V. Failure To Produce Documents as
Required Herein—Remedies and
Consequences

In the event that a document required
to be made available to a respondent
pursuant to this procedure is not made
available, no reconsideration by the
Commission is required, unless the
Commission concludes, by an
affirmative vote of four or more
Commissioners, that there is a
reasonable likelihood that the decision
of the Commission or result of the
conciliation would have been different
than the one made had such disclosure
taken place. Any failure by the
Commission to make a document
available does not create any rights for
a respondent to seek judicial review, nor
any right for a defendant in litigation to
request or receive a dismissal or remand
or any other judicial remedy. A
respondent may not request
reconsideration by the Commission
maore than ten days after the conclusion
of conciliation.

V1. Consequences of Disclosure

Disclosure of documents pursuant to
this procedure is not an admission by
the Commission that the information or
document exculpates or mitigates
respondent’s liability for potential
violations of the Act.

VII. Applicability During Civil
Litigation

In any civil litigation with the
respondent, the discovery rules of the
court in which the matter is pending,
and any order made by that court, shall
govern the obligations of the
Commission. The intention of the
Commission is for this procedure to
serve as internal guidance only and the
procedure adopted herein does not
create any rights that are reviewable or
enforceable in any court.

VIIL Annual Review

No later than June 1 of each year, the
General Counsel shall prepare and
distribute to the Commission a report
describing the application of the
procedure adopted herein over the
previous year. This annual report shall
include the General Counsel's
assessment of whether, and to what
extent, the procedure has provided an

appropriate balance between the
Commission's interest in providing
respondents with relevant documents
and information and the confidentiality
provisions of the Act, consistent with
the Commission's goal of maintaining
open, fair and just investigations and
enforcement proceedings, along with
any recommendations from the General
Counsel regarding how the Commission
could better accomplish that goal.

IX. Conclusion

Failure to adhere to this procedure
does not create a jurisdictional bar for
the Commission to pursue all remedies
to correct or prevent a violation of the
Act.

This notice establishes an internal
agency procedure for disclosing to
respondents documents and information
acquired by the agency during its
investigations in the enforcement
process. This procedure sets forth the
Commission’s intentions concerning the
exercise of its discretion in its
enforcement program. However, the
Commission retains that discretion and
will exercise it as appropriate with
respect to the facts and circumstances of
each enforcement matter it considers.
Consequently, this procedure does not
bind the Commission or any member of
the general public, not does it create any
rights for respondents or third parties.
As such, this notice does not constitute
an agency regulation requiring notice of
proposed rulemaking, opportunities for
public participation, prior publication,
and delay effective under 5 U.S.C. 553
of the Administrative Procedure Act
(APA). The provisions of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), which
apply when notice and comment are
required by the APA or another statute,
are not applicable.

On behalf of the Commission.

Dated: June 2, 2011.

Caroline C. Hunter,

Vice Chair, Federal Election Commission.
{FR Doc. 2011-14096 Filed 6-14-11; 8:45 am|]
BILLING CODE 6715-01-P

FEDERAL MARITIME COMMISSION

Notice of Agreements Filed

The Commission hereby gives notice
of the filing of the following agreements
under the Shipping Act of 1984.
Interested parties may submit comments
on the agreements to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within ten days
of the date this notice appears in the
Federal Register. Copies of the
agreements are available through the

Additional Enforcement Materials

Commission’s Web site (http://
www.fmc.gov) or by contacting the
Office of Agreements at (202) 523-5793
or tradeanalysis@fmc.gov.

Agreement No.: 012093-001.

Title: CSAV/K-Line Space Charter and
Sailing Agreement.

Parties: Compania Sud Americana de
Vapores and Kawasaki Kisen Kaisha,
Ltd.

Filing Parties: Walter H. Lion, Esq.;
McLaughlin & Stern, LLP; 260 Madison
Avenue; New York, NY 10016.

Synopsis: The amendment adds
Greece to the geographic scope of the
Agreement and changes the Agreement’s
name.

Agreement No.: 201211,

Title: Marine Terminal Lease and
Operating Agreement between Broward
County and H.T. Shipping, Inc., and
Hybur Ltd.

Parties: Broward County; H.T.
Shipping, Inc.; and Hybur Ltd.

Filing Party: Candace J. Running;
Broward County Board of County
Commissioners; Office of the County
Attorney; 1850 Eller Drive, Suite 502;
Fort Lauderdale, FL 33316.

Synopsis: The agreement provides for
the lease and operation of terminal
facilities at Port Everglades, Florida,

By Order of the Federal Maritime
Commission.

Dated: June 10, 2011.

Rachel E. Dickon,

Assistant Secretary.

(FR Doc, 2011-14836 Filed 6-14-11; 8:45 am]
BILUNG CODE 6730-01-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License; Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission an
application for a license as a Non-
Vessel-Operating Common Carrier
(NVO) and/or Ocean Freight Forwarder
(OFF)}—Ocean Transportation
Intermediary (OTI) pursuant to section
19 of the Shipping Act of 1984 as
amended (46 U.S.C. chapter 409 and 46
CFR 515). Notice is also hereby given of
the filing of applications to amend an
existing OTI license or the Qualifying
Individual (QI) for a license.

Interested persons may contact the
Office of Transportation Intermediaries,
Federal Maritime Commission,
Washington, DC 20573, by telephone at
(202) 523~5843 or by e-mail at
OTI@fmc.gov.

Allround Forwarding Co., Inc. (NVO &

QFF), 134 West 26th Street, New
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National (Overseas) (BN(O)) passport
with a Hong Kong identification card.
(B) Taiwan. To be eligible to
participate in the program as a result of
a connection to Taiwan, one must be a
resident of Taiwan who begins his or
her travel in Taiwan and who travels on
direct flights from Taiwan to Guam or
the CNMI without an intermediate
layover or stop, except that the flights
may stop in a territory of the United
States en route.
* - * * *

Dated: March 16, 2011,
Janet Napolitano,
Secretary.
[FR Doc. 2011-6555 Filed 3-22-11; 8:45 am]
BILLING CODE 8111-14-P

FEDERAL ELECTION COMMISSION
11 CFR Part 110
[Notice 2011-02]

Interpretive Rule Regarding Electronic
Contributor Redesignations

AGENCY: Federal Election Commission.
ACTION: Notice of interpretive rule.

SUMMARY: Commission regulations
require that a contributor’s
redesignation of a contribution for
another election be in writing and
signed by the contributor. The
Commission construes the requirements
of 11 CFR 110.1{b}(5) and 110.2(b)(5) to
encompass a certain method of
electronic redesignation. The method of
electronic redesignation is described in
the supplementary information below.
DATES: This Interpretive Rule is effective
March 23, 2011.

FOR FURTHER INFORMATION CONTACT:
Allison T, Steinle, Attorney, Office of
General Counsel, 999 E Street, NW.,
Washington, DC 20463 (202) 694-1000
or (800) 4249530,

SUPPLEMENTARY INFORMATION:
Commission regulations require that a
contributor’s redesignation of a
contribution for another election be in
writing and be signed by the
contributor. 11 CFR 110.1(b)(5) and
110.2(b)(5). The Commission, however,
recognizes that it should interpret the
Federal Election Campaign Act of 1971,
as amended, 2 U.S.C. 431 et seq. (“the
Act”) and its regulations “consistent
with contemporary technological
innovations * * * where such
technology would not compromise the
intent of the Act and regulations.”
Advisory Opinion 1999-09 (Bradley for
President); see also Advisory Opinions
2007-30 (Dodd); 2007-17 (DSCC);

1999-36 (Campaign Advantage); 1999-
03 (Microsoft PAC); 1995-09
(NewtWatch).

During the course of an audit, the
Commission recently determined that a
specific redesignation practice provided
the same degree of assurance of the
contributor’s identity and the
contributor’s intent to redesignate the
contribution as a handwritten signature.
Accordingly, the Commission
determined that the practice met the
requirements of 11 CFR 110.1(b)(5). The
Commission believes it is important to
inform the public, including political
committees and their treasurers, of this
determination.

The specific method approved by the
Commission worked in the following
manner: The political committee
informed contributors through postal
mail, with a follow-up e-mail, that, by
visiting a Web site printed in the letter
or by clicking on a link in the e-mail
message that directed contributors to the
Web site, they could redesignate their
contributions to the candidate’s other
authorized committee if they wished to
do s0. Contributors were also informed
that if they did not redesignate their
contributions, they would then receive
refunds automatically. Contributors who
visited the Web site were asked to fill
out an electronic form affirmatively
authorizing the redesignation and
verifying their identity by entering their
personal information, including first
and last name, address, phone number,
e-mail address, occupation, and name of
employer. Upon completing the form,
contributors received a “receipt record,”
thanking them for their redesignation.
The political committee also retained a
record of each electronic redesignation
in a database, including the personal
information provided by eac
contributor making a redesignation, in a
manner consistent with the
recordkeeping requirements for signed
written redesignations under 11 CFR
110.1(1). The Commission concluded
that this process provided assurance of
contributor identity and intent
equivalent to a written signature.

Accordingly, the Commission
construes the written signature
requirements of 11 CFR 110.1(b)(5) and
110.2(b)(5) to encompass the method of
electronic redesignation described
above. Because the specific method
approved by the Commission requires
the contributor to provide personal
information that can be verified against
a committee's records, it provides a
level of assurance as to the contributor’s
identity and intent comparable to that of
a written signature. See Explanation and
Justification for Final Rules on
Contribution Limitations and

Prohibitions, 67 FR 69928, 69934 (Nov.
19, 2002) (Commission declined to
eliminate the written signature
requirement for contributor
redesignations).

The Commission encourages the use
of innovations in technology to
effectuate electronic redesignations. In
that light, committees are advised that
the Commission will consider other
methods of electronic redesignation not
explicitly addressed in this interpretive
rule, provided that they offer a sufficient
degree of assurance of the contributor's
identity and the contributor’s intent to
redesignate. Unless and until the
Commission initiates a rulemaking on
this issue, such consideration may be
provided on a case-by-case basis,
including but not limited to the
Commission’s advisory opinion process
or requests for Commission
consideration of legal questions. See 2
U.S.C. 437f; 11 CFR part 112; Policy
Statement Establishing a Pilot Program
for Requesting Consideration of Legal
Questions by the Commission, 75 FR
42088 (July 20, 2010). Committees are
also advised that this interpretive rule
does not alter or affect the timing or
recordkeeping requirements of 11 CFR
110.1 0r 110.2.

This Federal Register notice
represents an interpretive rule
announcing the general course of action
that the Commission intends to follow.
This interpretive rule does not
constitute an agency rule requiring
notice of proposed rulemaking,
opportunities for public participation,
prior publication, and delay in effective
date under 5 U.S.C. 553 of the
Administrative Procedure Act (“APA”).
As such, it does not bind the
Commission or any members of the
general public, or create or remove any
rights, duties, etc. The provisions of the
Regulatory Flexibility Act, which apply
when notice and comment are required
by the APA or another statute, are not
applicable. See 5 U.S.C. 603(a).

Dated: March 16, 2011.

On behalf of the Commission.

Cynthia L, Bauerly,

Chair, Federal Election Commission.
|FR Doc. 20116758 Filed 3-22-11; 8:45 am]
BILUNG CODE 5715-01-P
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Jeff Jordan/FEC/US To Enforcement Staff

03/14/2011 03:00 PM cc Cynthia Myers/FECIUS@FEC, Kathryn
Ross/FEC/US@FEC, Nora Wheatley-Mejia/FEC/US@FEC,

b Donna Doy/FEC/US@FEC, Leroy Rhinehart/FEC/US@FEC,
CC

Subject Very Important - Sunshine Forms
Hello All:
Please note that some of the circulations to the Commission Secretary's Office have had portions of the
Sunshine form either not filled out or filled out incorrectly. Please remember to place the proper MUR
number on the form and check the appropriate blank on the form (generally this will be the first one
dealing with "confidential” compliance matters under 437g).
If you have any questions, please see your team's secretary or contact me.

Thanks,

Jeff
X1552

Additional Enforcement Materials




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural _materials.shtml.

ENFORCEMENT PROCEDURE 2011-1

Link to WIKIPAGE:

http://ifecas049/FECLiveprd/llisapi.dll?func=11&objld=954229&objAction=WikiView
&vernum=16

Witness Travel Arrangements and Expense Reimbursement

The FEC is obligated to pay certain expenses of, and fees to, witnesses subpoenaed to
testify in FEC depositions. Below is a list of the categories that the FEC must pay,
followed by the process for arranging the payment of these items, and alink to a
template letter to a witness or their attorney that explains the covered expenses,
process, and forms the witness must complete. This letter would ideally be sent with
the subpoena. Doing so may help to avoid the witness assuming that they must pay the
costs of compliance with the subpoena and, for that reason, being more hostile. If the
information is provided too late, the witness may already have made their own airline
reservations, thereby incurring cancellation fees when those reservations are cancelled
to aliow the FEC to pay the costs using approved airlines. Regardless of whether the
witness is cooperative or antagonistic, they should be treated appropriately, and
neglecting any witness's interests is unlikely to further the goals of the deposition.

|I. Categories of Expenses and Fees

A. Airfare: FEC arranges on government contracted carriers

B. Lodging: Witness is responsible for making arrangements. FEC will reimburse
up to the maximum government rate which varies by city and season.
http://www.gsa.gov/portal/category/100120 3

C. Meals and Incidental Expenses: Reimbursement per diem set by GSA for dates
of stay. Individuals receive 75% of per diem for the first and last day of travel. Per diems
vary per city and can be found at the GSA website
http://www.gsa.gov/portal/content/101518 @
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D. Witness Fee: Pursuantto 11 C.F.R. § 111.14, a witness fee that, as of April
14, 2011, is $40.00 per each days attendance as a witness.

E. Mileage: Personal vehicles may be used when advantageous to the
government. The rate for privately owned vehicle (POV) reimbursement rate is $0.51.
as of January 1, 2011 http://www.gsa.gov/portal/content/100715 u

il. Process

A. As soon as you know the date for the deposition submit the cost estimate
memo to the Special Assistant to the General Counsel for the deposition. (Please
submit at least 7 working days prior to deposition) [SAMPLE MEMO- to be updated]

B. Either at the time the subpoena is issued or shortly after, communicate with the
witness (or counsel, if the witness is represented) about the options and what must be
done. A sample letter and relevant forms can be found below.

C. The witness completes the forms and submits them to the attorney's
secretary.

D. The secretary processes the travel authorization and books the air
reservations, after travel authorization number given by finance department.
ltinerary/confirmation sent to witness.

Travel Authorization Form GSA 87.pdf

E. After the witness testifies and incurs expenses, the witness submits supporting
receipts for reimbursement to the secretary.

F. Secretary prepares travel voucher (expense report) and sends to witness for
review and signature.

G. Witness reviews and signs travel voucher, which must be returned within five
days of travel.

H. Witness is reimbursed for expenses and paid the witness fee by electronic
funds transfer.

ll. Sample Letter and Forms

A. Witness Travel Information Letter: Witness-Invitational Travel Letter 2010
revised 4-26-11.doc
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B. Attachments to the Witness Travel Information Letter:

1.  Electronic Version of Witness Travel Information Form: Witness-
|nvitational Travel Form.doc

2. PDF Set of Attachments to Witness Travel Expense Information
Letter: Witness Documents.pdf

Witness Travel Information Form;

Automated Clearing House (ACH) Payment Enroliment Form

C. Travel Voucher Form (expense report) [Completed by Secretary/Signed by
AGC (Approving Official)]: Travel Voucher form 1012 (GSA).pdf
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Jeff Jordan/FEC/US To Enforcement Staff

07/14/2010 03:15 PM cc Gregory Baker/FEC/US@FEC, Leroy
Rhinehart/FEC/US@FEC, Kim Collins/FEC/US@FEC,
b Chamika Miles/FEC/US@FEC, Frankie
cc
Subject Enforcement Staff Responsibilities - Receipt of Hand
Delivery , FAX , or E-mail Documents

Friendly Reminder #2:

ALL “incoming” mail MUST be logged in with the receptionist on the 6th floor - NO EXCEPTIONS!! Thus,
even if you have received a document from a respondent by "hand delivery", "e-mail" or "FAX", it must go
to the receptionist before it comes to CELA for distribution. Obviously, the document must be printed out
and forwarded to the receptionist if it arrives in electronic format. We have noted in previous e-mails the
importance of following this procedure. We are again asking each of you to examine your cases in order
to determine whether there are any documents that appear as though they have not been processed
through CELA (e.g., missing an OGC received date stamp).

If you have any questions, please see Curtis or Charnika.

Thank you for your continued cooperation.
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" ENFORCEMENT PROCEDURE 2010-5

Via EMAIL

FROM: Kathleen Guith

DATE: May 4, 2010

TO: Enforcement Staff

SUBJECT: REMINDER—Civil Monetary Penaities Inflation Adjustments

As we work our way through 2010, it will become more likely that the adjusted civil penalty amounts (reflecting COLA
increases) that became effective last year will apply to activity in your cases. So, as a reminder, on July 1, 2009, the
Commission published "Civil Monetary Penalties Inflation Adjustments” in the Federal Register. Effective July 1, 2009,
new civil penalty amounts are applicable to violations that occur after this effective date, as follows:

1) 11 CFR 111.24(a)(1) Non-knowing and willful violations
The statutory maximum civil penalty amount under section 437g(a)(5)(A), (6)(A) and (6)(B) is increased to
$7,500 (non-knowing and willful)

2) 11 CFR 111.24(a)(2)(i) Knowing and Willful Violations
The statutory maximum civil penalty amount under section 437g(a)(5)(B) and (6)(C) is increased to $16,000
(knowing and willful).

3) 11 CFR 111.24(a)(2)(ii) Knowing and Willful Contributions Made In the Name of Another
The statutory maximum civil penaity amount under section 437g(a)(5)(B) and (6)(C) for violations of section 441f
is increased to $60,000 (441f violations).

4) 11 CFR 111.24(b) Violations of Confidentiality

The statutory maximum civil penalty amount under section 437g(a)(12)(B), is increased to $7,500 for knowing
and willful violations of confidentiality, and Is increased to $3,200 for non-knowing and willful violations of
confidentiality.

If you have any cases that did or will include a statutory penalty amount for activity that occurred after July 1, 2008, please
let your team leader know. Thanks.
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ENFORCEMENT PROCEDURE 2010-4
SUBJECT: Statement of Reasons/Closing Letters/F&LAs

This new procedures were contained in the Memorandum to the Commission dated
November 1, 2010 re: Status of Enforcement FY 2010 (10/1/2009- 9/30/2010)

We also wanted to highlight three new enforcement procedures which are designed to address
recent concerns regarding the timing of the drafting of Statement of Reasons (“SORs”) and the issuance
of closing letters. First, when an SOR is required because a majority of Commissioners voted against
adopting an OGC recommendation to take further action, OGC will complete the draft SOR and provide-
it to CELA for transmission to the Secretary’s Office for circulation within ten business days of the
Commission’s vote. If the deadline of ten business days cannot be met due to some extraordinary
circumstance, OGC will, by the tenth day, send an email to the office of the intended signatories
informing them of the delay and providing a projected date of circulation to the Commission.

Second, OGC will send closing letters to Respondents and Complainants within two business
days of receipt of the final certification formalizing the Commission vote. In the ordinary case, this
timeframe will provide us with an opportunity to resolve any issues resulting either from the substance
of the matter or staffing constraints. For matters requiring an SOR, or matters where the Commission
indicates during the Executive Session that it intends to close a matter but requests modifications to the
Factual &Legal Analysis (“F&LA") which require circulation of a revised F&LA, OGC will send the closing
letters within the normal 2 day timeframe and forward the F&LA or SOR to the parties upon completion.
In instances where the Commission, at an Executive Session, agrees to straightforward modifications to
an F&LA that do not require recirculation of the F&LA, the closing letter will include the approved F&LA.

Finally, in an effort to ensure that closing packages are received by Complainants and
Respondents as soon as possible, if OGC has a fax number or email address for the Complainants or
Respondents, a courtesy copy of the package will be emailed as a .pdf attachment or faxed on the day
the letter is mailed via First Class mail.
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ENFORCEMENT PROCEDURE 2010-3

Ann Marie To Enforcement Staff
Terzaken/FEC/US cc CELA Staff

06/18/2010 11:06 AM bee

Subject Voting Ballot Documents

After a report circulates and CELA or you imports case documents into the voting ballot folder, it would be
helpful to the 9th floor if the attorney or paralegal handling the matter review the folder and reorganize or
relabel the case documents so that they are easy to find. For example, it is helpful to have the documents
labeled in the folder the same way they are labeled in the report. Also, it may be helpful to organize
documents by type of document or, in instances where a case has had multiple reports, by report number.
Thanks in advance for your cooperation.
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ENFORCEMENT PROCEDURE 2010-2

Ann Marie To Enforcement Staff
Terzaken/FEC/US ce
03/30/2010 04:52 PM bee

Subject Fw: RAD referral FGCRs

A little more guidance on FGCRs that involve RAD referrals. This guidance will also apply to Audit
referrals and external complaints that aliege violations that would benefit from a RAD or Audit Review, such
as allegations relating to disclosure problems that have been the subject of RFAIs or violations that are the
subject or were the subject of an audit,

For FGCRs that fall into these categories, it would be helpful to us and to RAD/Audit if we send our draft
FGCR to our RAD/Audit colleagues before we circulate the report to the Commission in order to ensure that
we have as complete and accurate a report as possible. In carrying out this protocol, please keep a few
things in mind.

1) Please consult with RAD and Audit, as necessary, on the background and issues in your matter
before you begin drafting the FGCR. You should try to do this early in your process to help inform your
post-case activation memo and case discussions.

2) Please consult your team leader on whether (always when it's a referral) and when to send your
report to RAD or Audit for review.

3) When possible, give RAD or Audit at least 3 business days prior to circulation to review the
report.

4) if you provided RAD or Audit with an early draft that has since undergone significant changes,
please make sure they receive a courtesy copy of the final before circulation and let them know when you
expect to circulate it. If an early draft has not undergone significant changes, please nevertheless send
them a courtesy copy of the final so that they are aware that the report is about to circulate.

5) When you send the report to RAD, please send it to the relevant Branch Chief (currently
Madelynn Lane or Andy Dodson) and cc the head of RAD (currently Debbie Chacona).

Thank you in advance for your help on this.

---—- Forwarded by Ann Marie Terzaken/FEC/US on 03/30/2010 04:29 PM —---

Ann Marie Terzaken/FEC/US
03/25/201 05:36 PM

Just a quick reminder when you have a RAD referral to send our FGCRs to RAD for review before
circulation.
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ENFORCEMENT PROCEDURE 2010-1

Ann Marie To Enforcement Staff

Terzaken/FECIUS cc Gregory Baker/FEC/US@FEC, Jeff
01/08/2010 04:57 PM Jordan/FEC/US@FEC
. bce

Subject Complaint Summaries

To assist our acceleration of SOL-sensitive matters, it would be helpful if the attorney assigned to a
particular complaint summary note the SOL-sensitive nature of the complaint (SOL within 12 months) in the
summary and separately advise Jeff. CELA will do its best to flag these cases when they come in the door,
but this added step will be helpful too to ensuring SOL-sensitive cases are identified timely. To help you

remember this extra step, | will ask CELA to include a separate SOL sheet with the complaint they send to
you.

Thank you!
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L INTRODUCTION

The purpose of this guidebook is to assist complainants and respondents and educate the
public concerning Federal Election Commission (“FEC” or “Commission”) enforcement
matters, The guidebook summarizes the Commission’s general enforcement policies and
procedures and provides a step-by-step guide through the Commission’s enforcement
process.

This publication also provides guidance on certain aspects of federal campaign finance
law. It does not replace the law or change its meaning, nor does this publication create or
confer any rights for or on any person or bind the Commission or the public. The reader
is encouraged also to consult the Federal Election Campaign Act of 1971, as amended
(“the Act” or “FECA”), Commission regulations (Title 11 of the Code of Federal
Regulations), Commission advisory opinions, and applicable court decisions. All of
these materials can be accessed via the Commission’s website, www.fec.gov. This
Guidebook is a general reference guide, is not intended to be an exhaustive list of
procedures, and does not attempt to address all circumstances that may arise in any given
enforcement matter.

The FEC is the independent federal regulatory agency that holds the exclusive authority
and responsibility for the civil enforcement of the federal campaign finance laws that are
found in the Federal Election Campaign Act of 1971, as amended, 2 U.S.C. § 431 et seq.;
the Presidential Election Campaign Fund Act, 26 U.S.C. § 9001 et seq.; the Presidential
Primary Matching Payment Account Act, 26 U.S.C. § 9031 ef seq.; and Title 11 of the
Code of Federal Regulations. The FEC has jurisdiction over the financing of campaigns
for the U.S. House of Representatives, the U.S. Senate, the Presidency and the Vice
Presidency.

The Commission has six members, no more than three of whom may be of the same
political party. Commissioners are nominated by the President and confirmed by the
Senate. The Chairman and Vice Chairman of the Commission, who are not from the
same political party, serve terms of one calendar year. The Commissioners serve in these
capacities on a rotating basis, with the Chairmanship alternating between the two parties.

The Commission’s core functions include administering the public disclosure system for
campaign finance activity, providing information and policy guidance on campaign
finance laws, encouraging voluntary compliance with campaign finance laws, and
enforcing the campaign finance laws through audits, investigations, and civil litigation.
This guidebook concerns three aspects of the Commission’s enforcement function: the
general enforcement process set forth in 2 U.S.C. § 437g, the Commission’s Alternative
Dispute Resolution program and Administrative Fine program.

As an initial matter, it is important for respondents to be aware that:
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The fact that an entity or person has been designated a “respondent” at the outset
of an enforcement matter does not mean that the Commission has made a finding
or otherwise believes that a violation has occurred or is about to occur;
respondents may admit or deny, in whole or in part, any allegation made against
them.

The FEC’s general enforcement process, as carried out through the Commission’s
Office of General Counsel (“OGC”) and as described below, moves in stages
during which there are opportunities for respondents to respond to the allegations
and present their views to General Counsel staff and to the Commission.

A vote by at least four of the six Commissioners is needed at every stage,
including whether to find reason to believe and initiate an investigation, find
probable cause that a violation has occurred or is about to occur, settle a matter, or
authorize filing a lawsuit. If there are not four votes at any stage, the Commission
will not proceed to the next step of the enforcement process.

With the limited exception of the Administrative Fine program discussed in
Section III.B. below, the Commission does not impose fines for violations of the
campaign finance laws. The Commission seeks the payment of civil penalties
through voluntary settlements with the respondent. If there is no such settlement,
the Commission may file suit in federal district court.

IL GENERAL ENFORCEMENT PROCESS

The enforcement process most often begins in one of the four following ways:

o The filing of a complaint by a person or entity (the “complainant”),
A referral from another government agency,
A referral from the Commission’s Audit Division or Reports Analysis Division
(“RAD”), or

* A voluntary submission made by persons or entities who believe they may have
violated campaign finance laws (often referred to as a sua sponte submission).

The process ends when the Commission determines to take no action or reaches a
settlement with the respondent. If the Commission fails to successfully conciliate
differences with a respondent, it may file a civil lawsuit in U.S. District Court. In certain
circumstances, the Commission may also refer a matter to the U.S. Department of Justice
for criminal prosecution under the Act.

For additional information regarding the rules pertaining to the Commission’s
enforcement process, see 11 CFR Part 111, Subpart A, which sets forth the rules governing
enforcement procedures. These regulations are on the Commission’s website at
http://www fec.gov/law/cfr/ej_citation_part111.shtml. The Commission’s website also
contains documents from closed enforcement matters, all the policy statements cited
herein, and other information about Commission practices and procedures. The links for
this material are included throughout this guidebook.
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A. Sources of Allegations

1. Complaint Generated Matters

Any person may file a complaint if he or she believes a violation of the federal election
campaign laws or Commission regulations has occurred or is about to occur. The
complaint must be made in writing and submitted to the Office of General Counsel,
Federal Election Commission, 999 E Street, N.W., Washington, D.C. 20463. The
original must be submitted, along with three copies, if possible. Upon receipt of the
complaint, OGC circulates a copy to each Commissioner. Facsimile or e-mail
transmissions are not acceptable. A complaint must comply with certain requirements.
2 U.S.C. § 437g(a)(1); 11 CFR 111.4(a)-(d).

A complaint must:

¢ Provide the full name and address of the complainant; and

» Be signed, sworn to and notarized. This means that the notary public’s
certificate must say “...signed and sworn to before me”, or words that
connote the complaint was affirmed by the complainant (such as “under

penalty of perjury”).
Furthermore, in order for a complaint to be considered complete and proper, it should:

o Clearly recite the facts that describe a violation of a statute or regulation
under the Commission’s jurisdiction (citations to the law and regulations
are not necessary but helpful);

o Clearly identify each person, committee or group that is alleged to have
committed a violation;

e Include any documentation supporting the alleged violations, if available;
and

¢ Differentiate between statements based on the complainant’s personal
knowledge and those based on information and belief. Statements not
based on personal knowledge should identify the source of the
information.

Complaints should be as factually specific as possible (e.g., by providing the date or
approximate dates that the activities at issue occurred), and sworn affidavits from persons
with first-hand knowledge of the facts alleged is encouraged. If the allegations in the
complaint are based in whole or in part upon information contained in an advertisement,
news article, or website, the complaint should provide a copy of the relevant
advertisement, news article, or link to the website, if possible. Complaints should be
filed as soon as possible after the alleged violation becomes known to the complainant in
order to preserve evidence and the Commission’s ability to seek civil penalties in federal
district court within the five-year statutes of limitations period (measured from the time
of the violation) provided by 28 U.S.C. § 2462 (civil) and 2 U.S.C. § 455 (criminal).
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The Office of Complaints Examination and Legal Administration (“CELA”) within OGC
is the entry point for processing the complaint. CELA reviews the complaint for
compliance with the required criteria, as described above. If the complaint does not meet
the criteria, CELA notifies the complainant of the deficiencies and that no action can be
taken on the basis of the complaint. 11 CFR 111.5(b). If the complaint is deemed
sufficient, CELA assigns the complaint a Matter Under Review (“MUR”) number,
informs the complainant that the complaint has been received and that the Commission
will notify him or her once the entire matter has been resolved. See 11 CFR 111.5(a)-(b).

Until the matter is closed, the Commission is required by law to keep its actions
regarding the MUR confidential. 2 U.S.C. § 437g(a)(12). Confidentiality requirements,
however, do not prevent a complainant or respondent from disclosing the basis of the
complaint. Information about a Commission notification of findings or about a
Commission investigation may not be disclosed before the matter is made public, unless
the respondent waives the right to confidentiality in writing.

2. Non-Complaint Generated Matters

The primary types of non-complaint generated matters are: (1) those based on referrals
from within the Commission (internally generated from RAD or the Audit Division), (2)
those based on referrals from other government agencies, and (3) those based on sua
sponte submissions (i.e., voluntary submissions made by persons or entities who believe
they may have violated the law). Before the Commission votes on OGC’s
recommendations as to any referral, respondents will have an opportunity to review and
respond to the referral. See Section I.B.2 below.

a. Internal Referrals

e Referrals from the Commission’s Reports Analysis Division

OGC receives referrals regarding apparent violations of the Act and FEC regulations
from RAD and the Audit Division. RAD monitors the filing of disclosure reports filed
with the Commission by federal political committees and other reporting entities, reviews
their contents for compliance with the federal campaign finance laws, and, when
necessary, sends written requests for further information, clarification, and sometimes
correction of potential inaccuracies that appear on disclosure reports. Prior to any
potential referral, RAD will contact the committee or reporting entity and give it an
opportunity to take corrective action, if possible, or provide clarification. Pursuant to
internal Commission thresholds, depending upon the nature and extent of the apparent
violations, and any corrective actions taken, RAD may refer apparent violations to OGC
for possible enforcement action.
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Referrals from the Commission’s Audit Division

The Audit Division conducts audits pursuant to (1) 26 U.S.C. §§ 9007, 9008, and 9038 of
all presidential candidates and nominating conventions that qualify for public financing,
and (2) 2 U.S.C. § 438(b) of committees required to file reports under 2 U.S.C. § 434.
During an audit, the committee will have the opportunity to review and respond to any
proposed or suggested findings made by the Audit Division. Depending upon the nature
and severity of apparent violations identified during an audit, and any corrective actions
taken, such findings may be referred to OGC for possible additional action.

The Final Audit Report, upon which the potential referral is based, will be reviewed by
the full Commission and must be approved by at least four Commissioners. The
committee will receive a copy of the Audit Division’s proposed Final Audit Report, after
which it may request an oral hearing before the full Commission. Two Commissioners
must agree to hold the hearing before the request is granted. The Commission will
inform the committee whether the Commission is granting the committee’s request
within 30 days of receipt of the request. For more information on the audit hearing
process, please refer to the Commission’s Policy Statement on Procedural Rules for
Audit Hearings at http://www.fec.gov/law/cfr/ej compilation/2009/notice_2009-12.pdf.

b. External Referrals

Enforcement proceedings may also originate from other entities referring potential
violations to the Commission, These entities include local and state law enforcement
authorities, federal enforcement authorities, and other federal agencies. The majority of
external referrals received by the Commission originate with the U.S. Department of
Justice (DOJ). The fact that a person is or was the subject of a DOJ investigation or
prosecution does not necessarily preclude the Commission from civilly pursuing that
person for violations the Act, even when the conduct at issue is the same and similar facts
are involved. Also, the FEC may elect to proceed on the civil track at the same time the
DOJ is pursuing the criminal case, but will, under appropriate circumstances, hold cases
in abeyance during the criminal proceedings.

c. Sua Sponte Submissions

Self-reported voluntary submissions (called “sua sponte” submissions) should include the
following:

¢ An admission of each violation, with names and contact information as
appropriate;

e A complete recitation of the facts along with all relevant documentation
that explains how each violation was discovered;

¢ The actions that were taken in response to the violation, if any (e.g., a
report of an internal investigation); and

¢ What other agencies, if any, are investigating the violation (or facts
surrounding the violation).
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To encourage self-reporting, the Commission will often negotiate penalties that are
between 25 and 75 percent lower than those for comparable matters arising by other
means.

In certain circumstances, the Commission may allow persons or entities who voluntarily
report their violations and make a complete report of their internal investigation to
proceed directly into conciliation before the Commission makes a finding as to whether
there is reason to believe the committee violated campaign finance laws or Commission
regulations. Generally speaking, the more complete the submission and the greater the
cooperation from a person or entity that is self-reporting, the more likely a mutually
acceptable “fast track” settlement can be presented to the Commission for its approval.

For more guidance on how to prepare and file a sua sponte submission, please refer to the
Commission’s Statement Regarding Self-Reporting of Campaign Finance Violations (Sua
Sponte Submissions), which can be found on the Commission’s website at

http://www.fec.gov/law/cfr/ej_compilation/2007/notice 2007-8.pdf.

B. Notice to Respondents

A “respondent” is a person or entity who is the subject of a complaint or a referral (or
who files a sua sponte submission) that alleges that the person or entity may have
violated one or more of the federal campaign finance laws within the FEC’s jurisdiction.

1. Complaint Generated Matters

Within 5 days after receiving a properly filed complaint, OGC sends each respondent a
copy of the complaint, a letter describing the Commission's compliance procedures and a
designation of counsel form. 11 CFR 111.5(a). The Commission must provide the
respondent at least 15 days from the date of receipt to respond in writing, explaining why
no action should be taken. 11 CFR 111.6(a). The letter from OGC notes that
respondents have a legal obligation to preserve all documents, records and materials
relating to the matter until such time as they are notified that the Commission has closed
its file in this matter. See 18 U.S.C. § 1519 (establishing penalties for knowing
destruction, alteration, or falsification of records in federal investigations).
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2. Non-Complaint Generated Matters

In RAD referrals and Audit referrals, within five days of OGC’s receipt of such referrals,
OGC sends notification letters to respondents, attaching the documents from RAD that
set forth the basis for the referral or, in the case of Audit referrals, the relevant audit
findings. The respondents have at least 15 days to respond to OGC'’s notification. For
more information, please refer to the Commission’s Procedure for Notice to Respondents
in Non-Complaint Generated Matters, 74 Fed. Reg. 38617-618 (Aug. 4, 2009), also
available at http://www.fec.gov/law/cfr/ej_compilation/2009/notice_2009-18.pdf.

When OGC receives referrals from other government agencies or sua sponte
submissions, it notifies the respondents (other than the sua sponte submitters) of the
allegations by letter containing the same types of information as discussed above. The
respondents have at least 15 days to respond in writing.

The notification letters reflect no judgment about the accuracy of the allegations, but are
merely a vehicle for (1) informing the respondent that the Commission has received
allegations as to possible violations of the federal campaign laws by the respondent, (2)
providing a copy of the complaint or referral document, or in limited circumstances, a
summary thereof, and (3) giving the respondent an opportunity to respond in writing in a
timely manner.

C. The Response

The response is the respondent’s opportunity to demonstrate to the Commission why it
should not pursue an enforcement action, or to clarify, correct, or supplement the
information in the complaint or referral, including possible mitigating circumstances, and
if desired, to ask for early settlement consideration. The Commission may not take any
action on a complaint or referral other than a vote to dismiss, until 15 days after the date
of notification. See, e.g., 2 U.S.C. § 437g(a). Respondents are not required to respond to
the allegations.

There is no prescribed format for responses. While not required, documentation,
including sworn affidavits from persons with first-hand knowledge of the facts, tends to
be helpful. It is also helpful for a respondent to specifically address each allegation in the
complaint. Upon receipt of the response, OGC circulates a copy to each Commissioner.
All responses are reviewed and considered by OGC and the Commissioners.

The Act requires that, before taking any action on a complaint (except to dismiss it), the
Commission must provide a respondent at least 15 days to file a response demonstrating
that no action should be taken But extensions to this 15-day period may be available. To
request an extension of time to respond to a complaint before the Commission considers
the complaint, the respondent should submit a letter to the Commission as soon as
possible after receiving notice of the complaint explaining why the respondent needs
more time.  If an extension is granted, the Commission will take no action on the
complaint until after the new deadline.
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Respondents may contact OGC at any time to ask questions they may have about a
matter, such as the current status of the case. A contact person within OGC (typically a
paralegal or attorney) and phone number is identified in the first notification to the
respondent.

D. Representation by Counsel

Respondents, if they so choose, have a right to be represented by counsel during all or
any portion of the enforcement process, and may designate or change counsel at any
point. A respondent who decides to be represented by counsel must inform the
Commission by sending a “statement of designation of counsel,” a copy of which is
included with the notification letter. Where the respondent is a political committee, the
designation of counsel also covers the treasurer in his or her official capacity unless the
respondent specifies otherwise. Once the Commission receives the “statement of
designation of counsel,” the Agency will communicate only with the counsel unless
otherwise authorized by the respondent.

E. Processing Enforcement Matters

After the 15-day response period (and any extension of time, if granted) has elapsed,
OGC evaluates the complaint and response, if any, using objective criteria approved by
the Commission under its Enforcement Priority System. Matters are prioritized and in
some instances are referred to either the Alternative Dispute Resolution Office or the
Administrative Fine Program (discussed below). In general, matters that are deemed high
priority (generally those reflecting such factors as a substantial amount of activity
involved, high legal complexity, the presence of possible knowing and willful intent, and
potential violations in areas that the Commission has set as priorities) are preliminarily
assigned to the Enforcement Division. Matters not warranting the further use of
Commission resources are recommended for dismissal.

F. Initial Vote to Proceed (Reason to Believe)

With regard to each matter assigned to an attorney in the Enforcement Division, the
General Counsel recommends to the Commission whether or not there is “reason to
believe” the respondent has committed or is about to commit a violation of the law. This
report, called the First General Counsel’s Report, is circulated to the Commissioners for a
vote on whether to approve the General Counsel’s recommendation or to seek an
alternate disposition of the matter. In casting their votes, the Commissioners consider the
complaint, the respondent’s reply, relevant committee reports on the public record, and
the General Counsel’s analyses and recommendations. If the Report receives less than
four approvals, it is scheduled for a closed Executive Session, during which the full
Commission considers the recommendations and votes on the disposition of the matter.
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In the initial stages of the process, the Commission will take one of the three following
courses of action:

¢ Find Reason to Believe

The Act requires that the Commission find “reason to believe that a person has
committed, or is about to commit, a violation” of the Act as a precondition to opening an
investigation into the alleged violation. 2 U.S.C. § 437g(a)(2). A “reason to believe”
finding is not a finding that the respondent violated the Act, but instead simply means
that the Commission believes a violation may have occurred.

A reason to believe finding is generally followed by either an investigation or pre-
probable cause conciliation. For example, a reason to believe finding followed by an
investigation would be appropriate when there is reason to believe a violation may have
occurred, but an investigation is required to determine whether a violation in fact
occurred and, if so, the exact scope of the violation. However, if it appears the
Commission has all of the necessary information regarding the alleged violations, the
Commission may immediately authorize OGC to enter into conciliation with the
respondent(s) prior to a finding of probable cause (called “pre-probable cause
conciliation”) and approve a proposed conciliation agreement attached to the First
General Counsel’s Report. See 11 CFR 111.18.

e Dismiss the Matter

Pursuant to the exercise of its prosecutorial discretion, the Commission may dismiss a
matter when, in the opinion of at least four Commissioners, the matter does not merit
further use of Commission resources. The Commission may take into account factors
such as the small dollar amount at issue, the insignificance of the alleged violation, the
vagueness or weakness of the evidence, or the merits of the response. For example, a
dismissal would be appropriate when the seriousness of the alleged conduct is not
sufficient to justify the likely cost and difficulty of an investigation to determine whether
there is probable cause to believe a violation in fact occurred, or the evidence is sufficient
to support a reason to believe finding but the violation is minor and not likely to be
repeated. In this latter circumstance, the Commission may send a letter cautioning or
reminding the respondent regarding their legal obligations under the relevant statutory
and regulatory provisions.

e Find No Reason to Believe

The Commission will make a determination of “no reason to believe” a violation has
occurred when the complaint, any response filed by the respondent, and any publicly
available information, when taken together, fail to give rise to a reasonable inference that
a violation has occurred, or even if the allegations were true, would not constitute a
violation of the law. For example, a no reason to believe finding would be appropriate
when a violation has been alleged, but the respondent’s response or other evidence
demonstrates that no violation has occurred, a complaint alleges a violation but is either
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not credible or is so vague that an investigation would be unwarranted, or a complaint
fails to describe a violation of the Act.

G. Notification of Reason to Believe Findings

When the Commission approves a recommendation by OGC that it find reason to believe,
the respondent will receive written notification (generally through a letter signed by the
Chairman) of the Commission’s determination shortly thereafter. In matters involving
registered committees, the current treasurer is usually included as a respondent in his or
her official capacity. In rare instances, however, the Commission has made findings
against a treasurer in his or her personal capacity. For eéxample, the Commission may
make a determination that the treasurer acted in a personal capacity when information
indicates that the treasurer knowingly and willfully violated the Act, recklessly failed to
fulfill duties specifically imposed by the Act or intentionally deprived himself or herself
of facts giving rise to the violation. For further information regarding the Commission’s
practice with respect to committee treasurers, please refer to the Commission’s Statement
of Policy Regarding Treasurers Subject to Enforcement Proceedings, 70 Fed. Reg. 3
(January 3, 2005), at http://www.fec.gov/law/policy/2004/notice2004-20.pdf.

If the respondent has not already filed a designation of counsel with the Commission, the
notification letter will again advise the respondent of the right to be represented by
counsel. Enclosed with the notification letter is a copy of the Factual & Legal Analysis
approved by the Commission that provides the basis for the Commission’s decision.

A letter notifying a respondent of a reason to believe finding will apprise the respondent
of the ability to submit any factual or legal materials that the respondent believes are
relevant for the Commission’s consideration or resolution of the matter. Respondents
should not hesitate to provide the Commission with relevant new information or present
the Commission with any errors in the Commission’s recitation of the facts or law. The
Commission receives all responses and considers them when determining whether and
how to proceed with an investigation or conciliation. Any documents or letters that are
sent directly to the Commissioners should also be sent to the Office of General Counsel
to ensure that the materials are properly documented and included in the files related to
the matter.

Respondents or their counsel may also contact the Enforcement Division attorney
handling the matter by telephone, or request a meeting to discuss any issues relating to
the reason to believe findings or other developments in the matter.

Depending on whether further information is required, the Commission may follow a

reason to believe finding with an investigation or proceed to attempt to settle the matter
prior to a finding of probable cause to believe.
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H. Investigation

Upon finding reason to believe that a violation has occurred or is about to occur, the
Commission may authorize an investigation.

Enforcement Division staff may conduct an investigation through informal and formal
methods. Informal methods may include such activities as in-person or telephone
interviews with persons, including respondents or third-party witnesses, and informal
requests for information and documents. Staff may also examine relevant information
from publicly available sources.

Formal methods (also called “compulsory process”) may include subpoenas and orders
for information, documents, or depositions. See 2 U.S.C. § 437d. All subpoenas are
reviewed and approved by the Commission before they are served.

Responses to subpoenas are generally due within 30 days of receipt of such subpoenas,
but extensions may be granted as appropriate. Persons subpoenaed may file motions to
quash with the Commission within five days of receipt of the subpoenas. If a person fails
to respond to a subpoena or order for documents and information, or provides insufficient
grounds for declining to respond or provides an incomplete submission, the Commission
may file a subpoena enforcement action in federal district court. See 11 CFR 111.13(b),
111.15.

A deposition in the enforcement process is subject to special rules. See 11 CFR 111.12,
111.14. A respondent or other witness deponent may have counsel present during the
deposition and shall be paid the same fees and mileage as witnesses in federal courts. If
the deponent lives and works a long distance from Washington, D.C., and the deposition
is scheduled at the FEC’s headquarters, the Commission may also pay for the deponent’s
air, bus, or train fare and if, necessary, overnight lodging, within certain government-
approved parameters. A deponent is responsible for paying all costs for his or her
attorney.

At the deposition itself, the deponent will be placed under oath by the court reporter (who
-is a notary public), and is required to respond to questions by the Commission’s staff
unless the information requested is protected from disclosure by law. Respondent’s
counsel may be present, take notes, consult with the deponent, object to or seek to clarify
certain questions, and, generally at the end, ask questions of the deponent. The court
reporter, paid for by the Commission, will make a verbatim transcript of the deposition.

A deponent has the right to review the deposition transcript, consistent with Federal Rule
of Civil Procedure 30(e). 11 CFR 111.12(c). If there are any changes in form or
substance to the testimony, the deponent may sign a statement listing the changes and the
reasons for making them. Furthermore, the deponent may purchase a copy of the
transcript of his or her own deposition from the court reporter. For further information,
please refer to the Commission’s Statement of Policy Regarding Deposition
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Transcriptions in Nonpublic Investigations, 68 Fed. Reg. 50688-589 (Aug. 22, 2003) at
http://www .fec.gov/agenda/agendas2003/notice2003-15/fr68n163p50688.pdf.

L Early Resolution of MUR (Pre-Probable Cause Conciliation)

Although the Act only requires the Commission to attempt to conciliate matters after a
finding of probable cause, 2 U.S.C. § 437g(a)(4), the Commission has promulgated
regulations for pre-probable cause conciliation to allow for early disposition of
appropriate matters. See 11 CFR 111.18(d). Pre-probable cause conciliation is strictly
voluntary; both the Commission and the respondent must be willing to participate.

If OGC believes that an investigation is not necessary before attempting conciliation, it
may recommend pre-probable cause conciliation before the Commission approves an
investigation. Additionally, respondents can request pre-probable cause conciliation at
any time, even in matters in which the Commission has authorized an investigation. If
the respondent is interested in pursuing a settlement, the respondent should so request in
writing to OGC. Upon receipt of a request for settlement, OGC will make
recommendations to the Commission whether pre-probable cause conciliation is
appropriate at that juncture.

At the time the Commission decides to enter into pre-probable cause conciliation, it
approves a proposed conciliation agreement that serves as the opening settlement offer.
Among other things, the proposed agreement will generally:

¢ Recite the Commission’s reason to believe finding(s),

e Set forth relevant facts and law,

¢ Contain the respondent’s admission of violating specific provisions of the
Act and the Commission’s regulations,

¢ Include an agreement that the respondent will cease and desist from
violating those provisions in the future, and

e Include an agreement to pay a civil penalty and/or possibly take corrective
actions, such as refunding impermissible contributions, amending reports,
hiring compliance specialists, or attending FEC educational seminars.

With respect to the civil penalty, the Act provides that a conciliation agreement entered
into by the Commission may require that the respondent pay a civil penalty “which does
not exceed the greater of $5,000 or an amount equal to any contribution or expenditure
involved.” 2 U.S.C. § 437g(a)(5)(A). In 2009, the statutory penalty was adjusted for
inflation to $7,500. See 11 CFR 111.24(a)(1) (2009). If a respondent knowingly and
willfully violates the Act, the Act provides for a civil penalty “which does not exceed the
greater of $10,000 or an amount equal to 200 percent of any contribution or expenditure
involved.” 2 U.S.C. § 437g(a)(5)(B). The statutory penalty of $10,000 was adjusted for
inflation in 2009 to $16,000. See 11 CFR 111.24(a)(2)(i) (2009). Finally, for knowing
and willful violations of 2 U.S.C. § 441f— contributions made in the name of another—
the Act provides for a civil penalty “which is not less than 300 percent of the amount
involved in the violation and is not more than the greater of $50,000 or 1000 percent of
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the amount involved in the violation.” 2 U.S.C. § 437g(a)(5)(B). The statutory penalty
of $50,000 was adjusted for inflation to $60,000 in 2009. 11 CFR 111.24(a)(2)(ii).
When determining the amount of a civil penalty to be included in a conciliation
agreement, the Commission uses the statutory guidelines described above and considers
the particular facts involved in a specific matter, including all potential mitigating and
aggravating circumstances.

OGC transmits the proposed conciliation agreement to a respondent and invites the
respondent to engage in negotiation concering the proposed agreement. The respondent
should reply to OGC’s invitation to enter into such negotiations within seven days of the
receipt of the offer.

Upon agreeing to enter into conciliation, the respondent may sign the conciliation
agreement and return it to OGC, or the respondent may make a counter-offer.
Negotiations may take place in writing, by telephone, in person, or any combination of
these approaches. A respondent may ask OGC to present a specific counter-offer to the
Commission. Respondents who claim an inability to pay an appropriate civil penalty
may be asked to provide documentation as to their financial condition.

Neither the Act nor the Commission’s regulations specify a time frame for pre-probable
cause conciliation, but OGC attempts to limit it to no more than 60 days. Because the
Commission’s ability to seek civil penalties in federal district court is subject to a five-
year statute of limitation, see 28 U.S.C. § 2462, OGC may request at any stage in the
enforcement process that the respondent agree to toll the statute of limitations, including
during the pendency of the pre-probable cause conciliation process.

Conciliation agreements in closed matters are available on the Commission’s website for
review and comparison. See http://www.fec.gov/iem/em.shtml.

J. General Counsel’s Brief

After the investigation is completed and/or no pre-probable cause conciliation agreement
is reached, if the General Counsel intends to recommend that the Commission find
probable cause to believe a violation has occurred or is about to occur, OGC notifies the
respondent of the intent to make such a recommendation and includes with the
notification a brief stating the General Counsel’s position on the factual and legal issues
of the matter. The respondent is sent a copy of the brief and has at least 15 days to file a
reply brief explaining the respondent's position.

K. Probable Cause Hearing
Respondents are also entitled to request a hearing to present oral arguments directly to the
Commission prior to any decision on whether there is probable cause to believe that a

violation of the Act or the Commission’s regulations has or is about to occur. Such a
hearing may be requested by the respondent in his or her reply brief. The request for a
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hearing is optional, and the respondent’s decision on whether to request one will not
influence the Commission’s decision regarding a probable cause finding.

The respondent must include a written request for a hearing as a part of the respondent’s
brief filed with the Commission Secretary under 11 CFR 111.16(c). Each request for a
hearing must state with specificity why the hearing is being requested and what issues the
respondent expects to address.

The Commission will grant a request for an oral hearing if any two Commissioners
approve the request. If the request is granted, a respondent who appears before the
Commission may discuss any issues presented in its brief, including potential liability
and the amount of any civil penalty.

Hearings are not open to the public. Respondents and their counsel are the only people
from outside the Commission who may attend. Commissioners, the General Counsel and
the Staff Director may ask questions relevant to the matter of the respondent or
respondent’s counsel, if respondent is represented, and may request that the respondent
supplement the record within a set time. The Commissioners may also ask questions
designed to elicit clarification from the General Counsel and the Staff Director.

A court reporter will transcribe the proceedings, and the respondent may purchase a copy
of the transcript from the court reporter. The transcript of the hearings, with possible
appropriate redactions, will be made public as part of the public record when a case is
closed. The Commission determines the format and time allotted for each hearing at its
discretion.

For more detailed information regarding the Commission’s probable cause hearings,
please refer to:
¢ Procedural Rules for Probable Cause Hearings, 72 Fed. Reg. 64919 (Nov. 19,
2007), at http://www.fec.gov/law/cfr/ej_compilation/2007/notice_2007-21.pdf;
and
¢ Amendment of Agency Procedures for Probable Cause Hearings, 74 Fed. Reg.
55443 (October 28, 2009), at
http:/fwww.fec.gov/law/cfr/ej_compilation/2009/notice_2009-24.pdf.

L. Vote on Alieged Violations (Probable Cause to Believe)

After reviewing the briefs of both the General Counsel and the respondent, the
Commission votes on whether there is “probable cause to believe” that a violation has
occurred or is about to occur. Four affirmative votes are required to make a finding of
probable cause to believe. If the Commission does not find “probable cause to believe,”
the case is closed and the parties are notified. In complaint-generated matters where the
Commission does not approve OGC’s recommendation to find probable cause, the
objecting Commissioners are required to issue a Statement of Reasons setting forth the
basis for their rejection, which will appear on the public record and be provided to the
complainant and the respondent(s).
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If the Commission determines that there is “probable cause to believe” the law has been
violated, it must attempt to conciliate with the respondent for at least 30 days, but not
more than 90 days. If the Commission makes a probable cause finding in the 45-day
period immediately preceding any election, then the Commission must attempt to
conciliate a matter for a period of at least 15 days. See 2 U.S.C. § 437g(a)(4)(A).

In order to facilitate these discussions, a Commission-approved proposed conciliation
agreement is sent to the respondent, forming the basis for settlement negotiations. The
provisions included in a pre-probable cause conciliation agreement, described above, are
generally also included in post-probable cause conciliation agreements.

If the Commission determines that there is probable cause to believe that knowing and
willful violations occurred, it may refer such violations to the DOJ for possible criminal
prosecution. 2 U.S.C. § 437g(a)(5)(C).

M.  Resolution of MUR (Conciliation Agreement)

If the General Counsel and the respondent enter into a conciliation agreement, the written
agreement becomes effective once it is approved by the affirmative vote of four
Commissioners and signed by the respondent and the General Counsel. When the
Commission approves a signed conciliation agreement, the Commission closes the
matter, sends a copy of the signed agreement to the complainant and respondent, and puts
documents on the public record. Civil penalty payment checks, which are made payable
to the United States Treasury, are transferred from the Commission to the Treasury for
deposit once the Commission approves a conciliation agreement.

Unless a respondent violates the conciliation agreement, the agreement is a complete bar
to any further action by the Commission based on the same facts. If the respondent
violates the conciliation agreement, however, the Commission can sue to enforce the
terms of the conciliation agreement in federal district court.

N. Litigation

If post~probable cause conciliation does not result in an agreement, OGC may
recommend to the Commission that it authorize a civil action in federal court. The
Commission may only authorize the filing of a civil action by an affirmative vote of at
least four members.

If the Commission provides such authorization, the matter is transferred from OGC’s
Enforcement Division to its Litigation Division, which represents the Commission in all
litigation. Contact information for relevant staff in the Litigation Division is provided in
the letter informing respondents that suit has been authorized.

If the Commission gives such authorization, the Commission will file suit in the District
Court of the United States for the district in which the person against whom such action is
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being brought is found, resides, or transacts business. 2 U.S.C. § 437g(a)(6)(A). The
proceedings are then governed by the Federal Rules of Civil Procedure and the local rules
of the district court.

The Commission may seek a variety of remedies, including a civil penalty that meets the
appropriate statutory guidelines as set forth in 2 U.S.C. § 437g(a)(6). The federal district
court will review the facts of the matter de novo, which means that the court will not rely
exclusively on the administrative record but also on fresh fact discovery by the parties,
and will review the facts anew. See, e.g., American Fed’n of Labor & Congress of Indus.
Orgs. v. F.E.C., 177 F. Supp.2d 48, 63 (D.D.C. 2001).

0. Complainant’s Recourse

If a complainant disagrees with the Commission’s dismissal of a complaint, or any
allegations contain therein, he or she may file a petition in the U.S. District Court for the
District of Columbia. This petition must be filed within 60 days after the date of the
dismissal. 2 U.S.C. § 437g(a)(8).

In addition, if 120 days have passed since the filing of a complaint, and the Commission
has not yet acted on the complaint, the complainant may file suit in district court. 2
U.S.C. § 437g(a)(8)A). As discussed above, however, the Commission may be taking
action on the allegations (e.g., finding reason to believe and conducting an investigation)
that it may not disclose to the public (including the complainant) until the conclusion of
the matter under 2 U.S.C. § 437g(a)(12).

In any case brought against the Commission for dismissing or failing to act on a
complaint, a court may declare that the Commission acted contrary to law and direct the
Commission to conform to that declaration. If the Commission fails to act on the court’s
order within 30 days, complainants may bring a civil action under their own name to
remedy the alleged violation. 2 U.S.C. § 437g(a)(8)(C).

P. Confidentiality

To protect the interests of those involved in a complaint, the law requires that any
Commission action on a MUR be kept strictly confidential until the case is resolved.
These provisions do not, however, prevent a complainant or respondent from disclosing
the substance of the complaint itself or the response to that complaint or from engaging in
conduct that leads to the publication of information contained in the complaint.

Q. Public Disclosure Upon Termination of an Enforcement Matter
Because the public has the right to know the outcome of any enforcement proceeding, a
redacted file is made available to the public in the Press Office and the Office of Public
Records within 30 days after the parties involved have been notified that the entire matter

has been closed. Complaints and responses are placed on the public record, though in
some cases, sensitive or privileged information such as personal phone numbers or
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financial information is redacted. Closed enforcement files are also available for review
at the Enforcement Query System found on the Commission’s web site at
http://egs.nictusa.com/egs/searcheqsError! Hyperlink reference not valid..

R. Overview of Stages and Applicable Timeframes

Stage Number of Days
Complaint Received n/a
Complaint Notification 5 Days
Response to Complaint 15 Days
Reason to Believe Finding n/a
Investigation n/a
Pre-Probable Cause Conciliation 60 Days*
General Counsel’s Brief n/a
Response to General Counsel’s Brief 15 Days
Probable Cause to Believe n/a
Probable Cause to Believe Conciliation 30-90 Days
Disposition n/a

Public Release of closed case file 30 Days

* Not set by statute or regulation.

III. ALTERNATIVE DISPUTE RESOLUTION (“ADR”)

The Commission established the Alternative Dispute Resolution Office (“ADRO”) to
promote compliance with the federal election laws by encouraging settlements outside of
the general enforcement process. In most enforcement matters where a settlement is
involved, the Commission has already voted to find reason to believe a violation has
occurred or is about to occur. In ADR, however, a settlement is generally reached prior
to any finding by the Commission. ADR tends to place greater emphasis on remedial
measures, such as hiring compliance specialists or having persons responsible for FEC
disclosure attending Commission educational conferences.

ADR is an option extended only in appropriate matters based on criteria approved by the
Commission. Once a matter is deemed suitable for ADR, the respondent will receive a
letter from the ADRO asking for a commitment, in writing, to the terms for participation
in ADR, which include (1) engaging in the ADR process; (2) setting aside the statute of
limitations while the complaint or referral is pending in ADRO; and (3) participating in
bilateral negotiations. The respondent should respond to the letter within 15 business
days of receipt; otherwise, the matter may be dropped from further consideration for
ADR and sent to OGC for further processing. After the respondent provides this
information (which involves completing a form enclosed with ADRO’s notification
letter) and any additional information relevant to the matter, ADRO will contact the
respondent or respondent’s counsel to discuss mutually acceptable dates and times for
engaging in bilateral negotiations.
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If the respondent and ADRO are able to reach a mutually acceptable settlement
agreement, ADRQ presents a signed agreement to Commission for approval. All ADR
settlements are placed on the public record. They do not serve as precedents for
subsequent enforcement actions. If the respondent and ADRO are unable to reach a
settlement during bilateral negotiations, the case may be sent to OGC for enforcement
processing.

For more information regarding ADR, please see
http://www fec.gov/pages/brochures/adr.shtml.

IV.  ADMINISTRATIVE FINE PROCESS

Civil fines for violations by registered political committees involving (1) failure to file
reports on time, (2) failure to file reports at all, and (3) failure to file 48-hour notices of
contributions are assessed through the Administrative Fine process. 2 U.S.C. §
437g(a)(4XC); 11 CFR 111.30 - 111.46.

Under the administrative fine regulations, if the Commission finds reason to believe that
a committee violated the law, the Commission sends a letter to the committee containing
the factual and legal basis of its finding and the amount of the proposed fine. Fine
schedules are published in the administrative fine regulations and all fines are calculated
using the formulas in these schedules. 11 CFR 111.43, 111.44. The committee has 40
days from the date of the reason to believe finding to (1) pay the proposed fine or (2)
challenge the RTB finding and/or fine.

Unlike enforcement matters that are handled through OGC or ADRO, the penalties
assessed through the Administrative Fine Program are not subject to settlement
negotiations. So there are no settlement agreements approved by the Commission as
typically occurs when a respondent is on the OGC or ADR enforcement track.

If the committee pays the proposed fine, it sends the payment and remittance form
(provided in the Commission’s RTB letter) to the FEC following the instructions in the
letter. Upon receipt of payment, the Commission makes a final determination, assesses
the appropriate fine, and sends the committee a final determination letter.

If the committee does not pay the proposed fine or submit a challenge, the Commission
makes a final determination, assesses the appropriate fine, and sends the committee a
final determination letter.

If the committee challenges the RTB finding and/or the fine, it must submit a written
response to the Office of Administrative Review (“OAR”). The challenge must include
the reason why the committee is challenging the RTB finding and/or fine, along with
supporting documentation. The FEC only considers challenges that are based on the
following:

e A factual or legal error in the RTB finding;
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A miscalculation of the RTB fine by the FEC; or

¢ A demonstrated use of best efforts to file in a timely manner but being
prevented from filing by reasonably unforeseen circumstances that were
beyond the committee’s control.

The RTB letter includes examples of circumstances that are considered reasonably
unforeseen and beyond the committee’s control, as well as examples that are not
considered reasonably unforeseen and beyond the committee’s control.

The committee’s challenge is reviewed by a reviewing officer who was not involved in
the original RTB finding. After review of the challenge and any information provided by
staff, the reviewing officer makes a recommendation to the Commission and sends a copy
of the recommendation to the committee. The committee has 10 days to respond in
writing to the recommendation. The Commission then either (1) makes a final
determination that a violation occurred and upholds the RTB fine; (2) determines that no
violation occurred because the RTB finding was based on a factual error or the committee
used best efforts to file on time; (3) terminates its proceedings; or (4) makes a final
determination that a violation occurred and modifies the fine.

OAR will notify the committee in writing of the Commission’s decision. If the letter
notifies the committee that the Commission has made a final determination that a
violation occurred, the committee has 30 days from its receipt of such “final
determination letter” to (1) pay the assessed fine or (2) file suit in the U.S. District Court
where the committee or treasurer resides or transacts business.

If the committee pays the fine, it sends the payment and remittance form (provided in the
notification letter) to the FEC following the instructions in the letter. If the committee
chooses to appeal the final determination, it should file suit within the 30-day timeframe
in the U.S. District Court in which it or the treasurer reside or transact business. The
failure to raise an argument in a timely fashion during the administrative process shall be
deemed a waiver of the committee’s right to present that argument in the court petition.

If the committee fails to pay the fine or seek judicial review, the unpaid fine is treated as
a debt under the Debt Collection Improvement Act. The Commission will transfer the
unpaid fine to the Department of the Treasury for collection.

For more information about the Administrative Fine Program, including a fine calculator
and examples of how to calculate a fine, please see http://www.fec.gov/af/af.shtml.

Approved by the Commission 12/17/09
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FEDERAL ELECTION COMMISSION

COMMISSION DIRECTIVE:

MANUAL OF DIRECTIVES | REVOKES: NO. 68

EFFECTIVE DATE:
December 31, 2009

Enforcement Procedures

The purpose of this directive is to provide written guidelines on providing status reports to
respondents and the Commission in enforcement matters, providing the Status of Enforcement to
the Commission, and accelerating the processing of enforcement matters and compliance matters
that have the potential of not being completed before the expiration of the statute of limitations.

L STATUS REPORTS TO RESPONDENTS
A General,

1. Before the Commission Fin n to Believe (“RTB" ise Cl.
Matter, The Office of General Counsel and the Office of Alternative Dispute
Resolution will provide a status report to respondents and the Commission if the
Commission has not voted to find reason to believe, no reason to believe, or to
dismiss the matter within twelve (12) months from receipt of the complaint, referral
from another government agency, referral to the Office of General Counsel or the
Office of Alternative Dispute Resolution from the Reports Analysis Division or the
Audit Division, or sua sponte submission, and at every twelve (12) month interval
thereafter,

2. After the Commission Finds RTB. The Office of General Counsel and the Office of

Alternative Dispute Resolution will provide respondents and the Commission with a
status report if the Commission has not voted on the matter within twelve (12)
months of the reason to believe finding and at every twelve (12) month interval
thereafter,

B. Content, The status report shall include the following information:

1) The matter number and date of receipt of a complaint, sua sponte
submission or referral;

2) Whether the matter is pending with the Office of General Counsel, the
Office of Alternative Dispute Resolution, or the Commission; and

3) A reasonable estimate as to the date by which the Commission is
expected to vote on the matter.

C. Timing. The Office of General Counsel will provide the status report within five (5)
business days of the matter reaching twelve (12) months from receipt and twelve (12)
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months from a reason to believe finding. The Office of General Counsel will also
circulate the status report to the Commission on an informational basis.

118 STATUS OF ENFORCEMENT REPORTS TO THE COMMISSION

A. General. The Office of General Counsel will circulate the Status of Enforcement on a
quarterly basis to the Commission as an automatic agenda item for the next regularly
scheduled Executive Session. The Status of Enforcement shal) be based on information
that shall be made readily accessible to the Commissioners electronically.

B. Content, The Status of Enforcement shall include the following information:

] Statistical information measuring the enforcement program'’s
performance with respect to critical stages of the enforcement process
(initial case processing, First General Counsel's Reports, pre-probable
cause conciliation, post-probable cause conciliation, investigation, and
case closings) and statistical information on civil penalties;

2) A list of all enforcement matters that have been pending for more than
twelve (12) months from receipt without a Commission vote on whether
to find reason to believe, no reason to believe, or to dismiss the matter,
and the date the recommendations of the Office of General Counsel
circulated or are expected to circulate to the Commission. The Status of
Enforcement shall also indicate the date upon which each respondent was
sent a status report in accordance with Section I, above.

3) A list of all enforcement matters that are statute of limitations-sensitive,
which includes all enforcement matters for which part or all of the
violations will fall outside the five year statute of limitations within the
next twelve (12) months, and as to each matter, the date a matter was
received by OGC, the date(s) upon which violation(s) will fall outside
the statute of limitations, whether the respondent has signed an
agreement to toll the statute of limitations, and the Office of General
Counsel’s proposed plan for completing each remaining enforcement
stage, including a proposed schedule and plan for bringing the matter to
the Commission for a vote on probable cause at least six (6) months prior
to any violation falling outside the statute of limitations.

4) A list of all open enforcement matters that are beyond the “reason to
believe” stage (investigation, pre-probable cause conciliation, probable
cause, and post-probable cause conciliation) with a brief update as to the
status of each matter and a reasonable estimate as to the date upon which
the matter will next circulate to the Commission.

C. Timing. The Office of General Counsel will circulate the Status of Enforcement,
including a proposed plan for each matter that is statute of limitations-sensitive, by the
end of the month following the end of each quarter in the fiscal year, namely January 31,
April 30, July 31, and October 31.
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Iv.

REPORT TO THE COMMISSION ON STATUTE OF LIMITATIONS-
SENSITIVE COMPLIANCE MATTERS

Genera|. Representatives of the Office of General Counsel, the Altemnative Dispute
Resolution Office, the Reports Analysis Division and the Audit Division will work
cooperatively as a committee (the “Case Management Committee™) to prepare and
circulate to the Commission on a quarterly basis a report of all statute of limitations-
sensitive compliance matters. The report shall be based on information that shall be
made readily accessible to the Commissioners electronically.

Content. The report of all statute of limitations-sensitive compliance matters shall
include the following information:

1) A list of all compliance matters that are statute of limitations-sensitive, which
includes all compliance matters for which part or all of any reasonably
foreseen violation that is eligible for referral to the Office of General Counsel
for enforcement will fall outside the five year statute of limitations within the
next twenty-four (24) months), and as to each matter, the date(s) upon which
the reasonably foreseen and referable violation(s) will fall outside the statute
of limitations; and

2) the proposed plan for completing the remaining compliance and enforcement
stages, including a proposed schedule and plan for bringing the matter to the
Commission for a vote on probable cause at least six (6) months prior to any
reasonably foreseen violation falling outside the statute of limitations.

Timing. The Office of General Counsel, the Alternative Dispute Resolution Office, the
Reports Analysis Division and the Audit Division will jointly circulate the report of all
statute of limitations-sensitive compliance matters, including a proposed plan for each
matter that is statute of limitations-sensitive, by the end of the month following the end of
each quarter in the fiscal year, namely January 31, April 30, July 31, and October 31.

ACCELERATED PROCESSING OF STATUTE OF LIMITATIONS-SENSITIVE
ENFORCEMENT MATTERS

General. In accordance with the procedures outlined in sections IL.B.3, above, the Office
of General Counsel and Commission will accelerate the processing of all open
enforcement matters that are statute of limitations-sensitive. For enforcement matters,
“statute of limitations-sensitive™ includes all matters in which part or all of the violations
will fall outside the five year statute of limitations within twelve (12) months, All
accelerated processing under this section must include a plan for bringing each matter to
the Commission for a vote on probable cause at least six (6) months prior to any violation
falling outside the statute of limitations

Initial Case Processing. The Office of General Counse! will activate (assign to an
Enforcement attomey) statute of limitations-sensitive matters within fifteen (15) days of
the last response to the complaint or referral or within fifteen (15) days of receipt of a sua

sponte submission.

First General Counsel’s Reports. In statute of [imitations-sensitive matters, the Office of
General Counsel will assign 30-day deadlines to the circulation of the First General

Additional Enforcement Materials




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

Counsel's Report to the Commission, and the Office of General Counsel will submit the
First General Counse!l’s Report to the Commission’s Secretary for circulation consistent
with Section U of Commission Directive 52 (Circulation Vote Procedures).

AGREEMENTS TO TOLL THE STATUTE OF LIMITATIONS
Any agreement to tol] the statute of limitations must be in writing and must be signed

either by the party entering into the agreement with the Commission or by the party’s
legal representative.

The Commission approved Directive Number 68 on December 17, 2009.

Alec Palmer
Acting Staff Director
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CALENDAR OF REPORTING DATES FOR FLORIDA SPECIAL ELECTION
Reg. cert. &
Report Close of | o might mail- | Filing deadiine
books! ing dgadline 9
Committees Involved in Only the Speclal Primary (02/02/10) Must File
Year-End ~WAIVED —

Pre-Primary 01/13/10 201/18/10 01/21/110
April Quarterly 03/31/10 04/15/10 04/15/10
Committees Involved in Both the Special Primary (02/02/10) and Speclal General (04/13/10) Must Flle

Year-End —WAIVED—

Pre-Primary 01/13/10 201/18/10 01/21/10
Pre-General 03/24/10 03/29/10 04/01/10
April Quarterly .......cooivvncevinecccsiieei e 03/31/10 04/15/10 04/15/10
Post-General 05/03/10 05/13/10 05/13/10
July Quarterly 06/30/10 07/15/10 07/15/110

Committees Involved in Only the Special General (04/13/10) Must Flle

Pre-General 03/24/10 03/29/10 04/01/10
April Quarterly 03/31/10 04/15/10 04/15/10
Post-Generaf 05/03/10 05/13/10 05/13/10
July Quarterly 06/30/10 Q7/15110 07/1s110

'The reﬂoning period always begins the day after the closing date of the last report filed. If the committee is new and has not &evtqusly filed
e

a repon,

2Notice that the registered/certified & overnighl

date.

On behalf of the Commission,
Dated: December 8, 2009.
Steven T. Walther,
Chafrman, Federal Election Commission.
[FR Doc. E9-29611 Filed 12-11-09; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL ELECTION COMMISSION
(Notice 2009-28]

Statement of Policy Regarding Placing
First General Counsel's Reports on the
Public Record

AGENCY: Federal Election Commission,
ACTION: Statement of Policy.

SUMMARY: The Federal Election
Commission will resume the practice of
placing all First General Counsel’s
Reports on the public record, subject to
appropriate redaction or withholding.
DATES: December 14, 2009.

FOR FURTHER INFORMATION CONTACT:
Lawrence Calvert, Deputy General
Counsel, or Nicole St. Louis Matthis,
Assistant General Counsel, 999 E Street,
NW., Washington, DC 20463, (202) 694—
1650 or (800) 424-9530.
SUPPLEMENTARY INFORMATION: The
Federal Election Commission is
returning to its prior {)ractice of placing
First General Counsel’s Reports on the
public record to promote transparency.

first report must cover all activity that occurred before the committee registered as a political committee with the
through the close of books for the first report due.

mmission up

t mailing deadline falls on a federal holiday. The report should be postmarked on or before that

1. Background

For approximately the first 25 years of
its existence, the Federal Election
Commission (“Commission”’) placed on
the public record, at the close of an
enforcement matter, all materials
considered by the Commissioners in
their disposition of a case, except for
those materials prohibited from
disclosure by the Federal Election
Campaign Act (“FECA” or “the Act”] or,
in most instances, those exempt from
disclosure under the Freedom of
Information Act ("FOIA").

In 2001, following the decision of the
district court in AFL-CIOv. FEC, 177 F.
Supp. 2d 48 (D.D.C. 2001) (" AFL~CIO"),
the Commission placed on the public
record only those documents that
reflected the very final action in an
enforcement matter and the reasons for
that action. Then, after the court of
appeals decision in the AFL-CIO case,
333 F.3d 168 (DC Cir, 2003), the
Commission adopted an interim policy,
in which it said it would place on the
public record, among other things,
“General Counsel’s Reports that
recommend dismissal, reason to believe,
no reason to believe, no action at this
time, probable cause to believe, no
prabable cause to believe, no further
action, or acceptance of a conciliation
agreement|.]”” See Statement of Palicy
Regarding Disclosure of Closed
Enforcement or Related Files, 68 FR

70423 (Dec. 20, 2003) (“Interim
Disclosure Policy”).

In 2006, the Commission reconsidered
its practice of placing First General
Counsel's Reports on the public record
after a case arose in which the
Commission adopted a recommendation
offered by the Office of General Counsel
(“OGC”) in a General Counsel’s Report,
but rejected one of several underlying
rationales for the recammendation.
Thereafter, OGC began recommending
the approval of a Factual & Legal
Analysis (“F&LA") in all cases, not just
those with reason to believe
recommendations, From January 2007
forward, F&LAs providing an
explanation for lge Commission’s
decisions were placed on the public
record in new enforcement matters, but
First General Counsel’s Reports were
not.

I1. Return to Prior Practice

In the interest of promoting
transparency, the Commission is
resuming the practice of placing all First
General Counsel’s Reports on the public
record, whether or not the
recommendations in these First General
Counsel’s Reports are adopted by the
Commission.

The Commission will place all First
General Counsel’s Reports on the public
record in closed enforcement matters,
prospectively and retroactively, while
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reserving the right to redact portions of
such documents consistent with the
Act, the principles articulated by the
court of appeals in AFL-CIO, and
subject to the Commission’s authority to
withhold material under an exemption
set forth in the FOIA.

Until such time as all previously
undisclosed First General Counsel’s
Reports have been placed on the public
record, the Commission intends to
approve any FOIA request seeking a
First General Counsel’s Report or
accomganying F&LA that has not yet
been placed on the public record, but
reserves the right to redact portions of
such documents consistent with the
Act, the principles articulated by the
court of appeals in AFL-CIO, and
subject to the Commission’s authority to
withhold material under an exemption
set forth in the FOIA.

This document amends an agency
practice or procedure. This document
does not constitute an agency regulation
requiring notice of proposed
rulemaking, opportunities for public
comment, prior publication, and delay
effective under 5 U.S.C. 553 of the
Administrative Procedure Act (""APA").
The provisions of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), which
apply when notice and comment are
required by the APA or another statute,
are not applicable.

On behalf of the Commission.

Dated: December 4, 2009,

Steven T. Walther,

Chairman, Federal Election Commission.

[FR Doc. E9-29609 Filed 12-11-09; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Bank or Bank
Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j})) and
§225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the office of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments

must be received not later than
December 30, 2009.

A. Federal Reserve Bank of Kansas
City (Dennis Denney, Assistant Vice
President) 1 Memorial Drive, Kansas
City, Missouri 64198—0001:

1. The Robert and Norman Ohlde
Trust, Robert and Norma Ohlde,
trustees; Steven and Cynthia Ohlde, all
of Linn, Kansas; and Timothy and Debra
Ohlde, Clyde, Kansas, acting in concert;
to retain/acquire voting shares of
Elkcorp, Inc., and thereby indirectly
retain/acquire voting shares of The Elk
State Bank, both in Clyde, Kansas.

Board of Governors of the Federal Reserve
System, December 9, 2009.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. E9-29651 Filed 12-11-09; 8:45 am]
BILLING CODE $210-01-§

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power lo vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The applications also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of

Governors not later than January 8,
2010.

A. Federal Reserve Bank of Cleveland
(Nadine Wallman, Vice President) 1455
East Sixth Street, Cleveland, Ohio
44101-2566:

1. Excel Bancorp, LLC, St. Clairsville,
Ohio; to become a bank holding
company by acquiring a controlling
interest in Ohio Legacy Corp., and
thereby indirectly acquire Ohio Legacy
Bank, N.A., Wooster, Ohio.

Board of Governors of the Federal Reserve
System, December 9, 2009.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. E9-29652 Filed 12—-11~09; 8:45 am)
BILLING CODE 6210~01-8

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2009-N~0293]

Peter Xuong Lam: Debarment Order

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is issuing an
order under the Federal Food, Drug, and
Cosmetic Act (the act) debarring Peter
Xuong Lam for a period of 20 years from
importing articles of food or offering
such articles for importation into the
United States. FDA bases this order on
a finding that Mr. Lam was convicted of
four felonies under Federal law for
conduct relating to the importation into
the United States of an article of food.
After being given notice of the proposed
debarment and an opportunity to
request a hearing within the timeframe
prescribed by regulation, Mr. Lam failed
to request a hearing. Mr. Lam’s failure
to request a hearing constitutes a waiver
of his right to a hearing concerning this
action.

DATES: This order is effective December
14, 2009.

ADDRESSES: Submit applications for
termination of debarment to the
Division of Dockets Management (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Kenny Shade, Division of Compliance
Policy (HFC-230), Office of
Enforcement, Office of Regulatory
Affairs, Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 240-632-6844.

SUPPLEMENTARY INFORMATION:
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Jeff Jordan/FEC/US To Enforcement Staff

08/09/2008 09:04 AM cc Gregory Baker/FEC/US@FEC, Retha
Dixon/FEC/US@FEC, Elaine Devine/FEC/US@FEC, Leroy
b Rhinehar FEC/US@FEC, Kim Collins/FEC/US@FEC,
cc

Subject Location of Permanent Files in Livelink

Hello Enforcement:

In order to assist you in obtaining the digital copy of our permanent files, we have placed a shortcut in your
"Enforcement - Active Case" folder in Livelink. Additionally, you can gain access through the shared
folder under Voting Ballot Matters at NTSRV1. | have provided screen shots below. We are almost
complete in migrating all Open and Closed matters from DOCs Open. If you have questions concerning
the location of digital permanent files please contact me (X1552) or Charnika (at X1520).

Thanks,

Jeff
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W OGC Matters Circ

Enf - AR 07-01 Earl Richard R,
Morrison Iv

Enf - AR 07-04 Gephardt for
President, Inc

Enf - AR 07-08 (see MUR 6167)
CRAIG ROMERO FOR CONGR.,,

Enf - AR 08-04 (See MUR 5408)
SHARPTON 2004

Enf - AR 08-07 (See MUR 6134)
Cranley for Congress

Enf - AR 08-10 Texans for Henry
Cuellar Congressional Campaign

Enf - AR 08-13 Karen Carter for
Congress

Enf - AR 09-01 PEOPLE FOR
CARL ANDREWS COMMITTEE

€nf - AR 09-04 South Dakota

-
-
-

Enf - AR 07-02R Martinez for
Senate

Enf - AR 07-05 DeMint for
Senate Committee

Size: 1,09 MB

Enf - AR 08-01 O] o . .

ARLEN SPECTER

Enf - AR 08-05 (See MUR 6133)
NATIONAL RIGHT TO LIFE PAC

EnF - AR 08-08 (See MUR 6151)
DERRICK SHEPHERD CAMPAL ..

Enf - AR 08-11 (See MUR 6202)
Missouri Democratic State Co...

Enf - AR 08-14 Kuhl for
Congress

Enf - AR 09-02 League of
Conservation Voters Fund

Enf - AR 09-05 Charlie Stuart for

Fonnrece

Enf - AR 07-03 ISTOOK FOR
CONGRESS

Enf - AR 07-07 CYNTHIA
MCKINNEY FOR CONGRESS

Enf - AR 08-02 (See MUR 6204)
DALLAS COUNTY REPUBLICA...

Enf - AR 08-06 (See MUR 6150)
Joseph Shannon for Congres...

Enf - AR 08-09 EDWARDS FOR
PRESIDENT 2004

Enf - AR 08-12 (see MUR 6177)
21st CENTURY DEMOCRATS

Enf - AR 08-1S Christine
Jennings for Congress

Enf - AR 09-03 Zinga for
Congress

Enf - AR 09-06 Kuhl for

fnnorece :
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Jeff Jordan/FEC/US Enforcement Staff

06/18/2009 09:54 AM Retha Dixon/FEC/US@FEC, Elaine Devine/FEC/US@FEC,
Leroy Rhinehart/FEC/US@FEC, Kim Collins/FEC/US@FEC,
Charnika Miles/FEC/US@FEC, Frankie

Case Summaries by Attorneys - Add Specific Statutory
Violation Reference

Hello Everyone:

I would like to request that all the attorneys who prepare Case Summaries to begin listing the statutory
and regulatory violations at the bottom of their summary paragraph. Even if the complaint has no merit,
please list the alleged violation(s). This effort will assist us in tracking the incoming violations prior to the
FGC being circulated.

| appreciate the assistance.

Jeff
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Jeff Jordan/FEC/US To Enforcement Staff

06/02/2009 12:51 PM cc Gregory Baker/FEC/US@FEC, Kim Collins/FEC/US@FEC,
Retha DixorvFEC/US@FEC, Leroy
Rhinehart FEC/US@FEC, Charnika Miles/FEC/US@FEC

bee
Subject Special Routing Slip for Closed MURs - Effective Today

Hello All:

In our attempt to treat closing matters more expeditiously we are beginning to use a PINK routing slip on
all closing packages delivered to you by CELA. Specifically, the process, beginning today, will be that we
will attach a pink routing slip to a cert and the case files and transmit the package to the Enforcement
attomey assigned to the matter. Once the close-out letters are complete by the Enforcement attorney (or
paralegal) he or she will merely transmit the package back to docket, which will include the pink routing
slip, along with the close-out Jetters and blue or red routing slips. Please make sure that when the letters
are returned to docket for mailing that the PINK routing slip is on top of the package and note on the
routing slip whether the matter is a "Special Press Release” case.

Thank you in advance for your assistance.
if you have any questions please contact Curtis at X1522 or me at X 1552.

Jeff
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ENFORCEMENT PROCEDURE 2009-22

Ann Marie To Enforcement Staff
Terzaken/FEC/US

12/29/2009 12:33 AM

cc

bee

Subject Reminder - Original CAs

Just a reminder that when you accept a signed CA via fax or pdf please be sure to follow-up with counsel
immediately to make sure the CA with the original signature is on its way to our office. If and when the CA
is accepted by the Commission, | need to be able to sign the original. Thanks.
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ENFORCEMENT PROCEDURE 2009-21

Ann Marie To Enforcement Staff
Terzaken/FEC/US e
1072772009 02:27 PM bee

Subject Fw: Enforcement Weekly October 26, 2009

Everyone, just want to emphasize the discussion befow re conclliation agreements to make sure you all
focus onit. The Commission revised a template we sometimes use in CAs so | want to make sure you are
aware of i,

In cases where we ggree to  substantially reduced CP because of the poor financial condition of the
respondent, we typically include a paragraph in the CA that describes the financial condition of the

respondent and ties the financial condition to the CP._ You might recall recent Commission discussions
regarding this type of paragraph in m*\anem. In instances where the
respondent is not a committee (and thererore coes nol airéacy nave a legal obligation to be truthful about its

finances in FEC reports), or in instances where (as in*;elow) information about the committee's
finances is supplemented in‘a material way by representations made during conciliation, we typicaily add
something in this explanatory paragraph that provides a consequence for providing false information to the
Commission re the committee's finances, usyally an obligation to pay the full CP that the Commission would
have otherwise sought. After some discussion last week, the Commission agreed to continue the practice
of provi financial consequence in CAs for false financial informatlon, and they approved the CAs in
the atter as is. Going forward, however, we have been asked to make some modest
changes 10 our lemplate language.

The fanguage in the CAs approved by the Commission in-\ad the following language:

In ordinary circumstances, the Commission would seek a civil penalty based on the
violations outlined in this agreement as well as mitigating circumstances. However, based upon
representations made by Respondents, including submission of financial documentation, the
Commission is taking into account the fact that the GPL is defunct, has no cash on hand, and has
little ability to raise any additional funds. Accordingly, the Commission agrees to depart from the
civil penalty that the Commission would normally seek for the violations at issue, and the
Commission agrees that no civil penalty will be due.  If evidence is uncovered indicating
Respondents® financial condition is not as staied, a total civil penalty of up to six thousand five

hundred dollars (§6,500) shall be immediately due, pursuant to 2 U.S.C. § 437g(a)(S)}A).

The italicized language should be omitted going forward.
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There is a second issue thal hasn't been completely worked out yet, but you should be aware of it.

| We have not received guidance from the Commission as to which
number to place in the CA in instances where the OSQ is greater than the statutory penally. If you face this
Issue In the future, please discuss it with your team leader and KG/SG/me. Thanks.

3. I (7in Lee) -- We circulated o

. memorandum requesting that the Commission accept the signed conciliation
agreements by the Respondents,

In the future, for agreements where the OSO is $6,500 or less, we were
instructed to use similar language as described below:

In ordinary circumstances,. the Commission would seek a civil penalty based on the
violations outlined in this agreement as well as mitigating circumstances. However,
based upon representations made by Respondents, including submission of financiol
documentation, the Commission (s taking into account the fact that the S
defunct, has no cash on hand, and has little ability to raise any additional funds.
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Accordingly, the Commission agrees that no civil penalty will be due. If evidence is
uncovered indicating Respondents’ financial condition is not as stated, a total civil
penalty of up to six thousand five hundred dollars ($6,500) shall be immediately due,
pursuant to 2 U.5.C. § 437g(a)(5)(A).

-—-- Forwarded by Ann Marie Terzaken/FEC/US on 10/27/2009 10:59 AM ---—-

Maura Callaway/FEC/US

10/27/2009 10:47 AM To General Counse{ Staff

cc

Subjec Enforcement Weekly October 26, 2009
t

Enf Weekly October 26, 2003.docx
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ENFORCEMENT PROCEDURE 2009-20

Ann Marie To Enforcement Staff
Terzaken/FEC/US

10/15/2009 12:02 PM

cc
bee

Subject Advisory Opinion Review

As a follow-up to our division meeting in September, | am sending around a roster (see below) for the
advisory opinion review we discussed. When a new advisory opinion request comes in, Cindy will send
the request to the next attorney on the list. The attorney will then follow the AOR through the AQ process
and give a short summary of the issues to all of us at the first division meeting following the approval of the
final AO. This will help us follow hot issues and new developments in the law that are being handled
through the AO process, which will be particularly useful as our Policy friends enter an active AO season in
2010.

If you have any questions, please let me or your team (eader know. Also, if you are interested and have
the time to assist Policy with an AOR from start to finish, please let me know. They would appreciate the
assistance.

Thanks.

----- Forwarded by Ann Marie Terzaken/FEC/US on 10/15/2009 11:52 AM —---

Cynthia Myers/FEC/US

10/15/2009 11:51 AM To Ann Marie Terzaken/FEC/US@FEC

cC

Subjec let's try again - AO Roster
t

AD Enforcement Roster.doc
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ENFORCEMENT PROCEDURE 2009-19

Ann Marie To Enforcement Staff
Terzaken/FEC/US

09/28/2008 09:17 AM

cc
bce

Subject PCTB Hearing Procedures

At the open session last Thurs, the Commission approved (4-1 with Weintraub dissenting) a modification to
our PCTB hearing procedures that allows Commissioners to question OGC staff during the hearings "to
elicit clarification." See Agenda Document 09-48. This modification is consistent with the new
procedures for audit hearings. Your team leaders will discuss at your next team meeting how this
modification will impact preparation for PCTB hearings. We ¢an also discuss this topic at the next division
meeting.

Also FYI| -- The Commission received the first request for an audit hearing since the approval of the new
hearing procedure for audits. | will attach Larry's summary below.

The first request for an audit hearing came in this week: Tennessee Democrats. The request is expected
to circulate to the Commission Monday. This audit raises the question of whether telephone polis that
contain PASO messages about Federal candidates are FEA -- similar to the polling-and-disclaimer issues
we had in a MUR earlier this year involving the DCCC. There's also a question of audit documentation, as
the auditors want to count 11 Harold Ford invoices apparently paid for by TDP as coordinated party
expenditures, and the executive director of the TDP has submitted an affidavit that says that all of the
invoices were misdirected, because they were really for generic party rallies. To be truly generic, and thus
payable with Federal/Levin split (as TDP did), not a candidate could be mentioned at any such rally.
There's no evidence on this point on either side, so that raises the hardy perennial of who's got the burden
of proof in an audit. We've advised Audit that we see no Sunshine obstacle to having the hearing in open
session if the Commission wants to. | believe I'm correct that the Commission has 30 days from receipt of
the request to see if two Commissioners want to grant it.
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ENFORCEMENT PROCEDURE 2009-18

Ann Marie
Terzaken/FEC/US

09/30/2009 09:56 AM

To Enforcement Staff
cc
bee

Subject Emails to the Commission

Quick note/reminder -- When you send emails to the Commission, please be sure to not only cc: KG, SG,
(the Deputy Associate GC's) and me, but also Tommie (GC). Thank you.
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Enforcement Procedure 2009-17

Ann Marie Terzaken/FEC/US
09/30/2009

TO: Enforcement Staff

Subject: MUR 6181 (Krupp)
Reminder Letter Prepared for Mailing

For your general information, please review the attached reminder letter that will be used as the template for
all future EPS dismissals that CELA determines requires a reminder. They will no longer be using
cautionary language.

This template has not been approved for Enforcement cases. At this time, we are continuing to use
cautionary language. If you would like to see a recent example, review the letter from the McClintock
matter, which was handled on Team 2.

Thanks.

----- Forwarded by Ann Marie Terzaken/FEC/US on 09/30/2009 10:08 AM -~---

Jeff Jordan/FEC/US

09/30/2009 10:03 AM To Commissioners

cc Commissioner EAs, Gregory Baker/FEC/US@FEC, Ann
Marie Terzaken/FEC/US@FEC
Subjec  MUR 6181 (Krupp) - Reminder Letter Prepared for Mailing
t .

Commissioners:

In response to the discussion during the Executive Session on September 23, 2009, we have prepared a
"reminder letter" that we intend to use in the Krupp matter, and similarly situated EPS cases in the future.
We intend on mailing the attached letter on Friday at 4:00 PM, unless we receive any feedback from your
office that may warrant further modifications.

If you have any concerns or questions, please contact me on X1552.

Thanks,

Jeff

7,

| =

MUR 6181 Krupp post Executive Session reminder letter.doc
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ENFORCEMENT PROCEDURE 2009-16

EMAIL FROM: Ann Marie Terzaken
DATE: August 4, 2009

TO: Enforcement Staff
----- Forwarded by Ann Marie Terzaken/FEC/US on 08/04/2009 01:54 PM -----

Eugene Lynch/FEC/US
. To Commissioners Office, Rosie Smith/FEC/US@FEC, Christopher

08/04/2009 01:40 PM Hughey/FEC/US@FEC, Rosie Smith/FEC/US@FEC, Robert
Knop/FEC/US@FEC, Amy Rothstein/fFEC/US@FEC, Robert A
Hickey/FEC/US@FEC, Duane Pugh/FEC/US@FEC, Press Office Staff,
Gregory ScottFEC/US@FEC, Public Disclosure Division (PDD) Staff,
Blake Lange/FEC/US@FEC, James Jones/FEC/US@FEC, Stephen A
Gura/FEC/US@FEC, Ann Marie Terzaken/FEC/US@FEC, Kathleen
Guith/FEC/US@FEC

cc

Subject FR Notice 2009-18

Attached is Notice 2009-18, entitled Notice of Agency Procedure for Notice to Respondents in Non-Complaint
Generated Matters, as published in the Federal Register on 8/4/09 (74 FR 38617).
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Federal Register / Vol. 74, No. 148 / Tuesday, August 4, 2009 / Notices

FEDERAL ELECTION COMMISSION

{NOTICE 2009-18)

Agency Procedure for Notice to
Respondents in Non-Complaint
Generated Matters

AGENCY: Federal Election Commission.
ACTION: Agency procedure.

SUMMARY: The Federal Election Commission
(“*Commission’") is establishing a new agency
procedure that will provide respondents in
certain enforcement matters brought under the
Federal Election Campaign Act of 1971, as
amended (““FECA’’) with notice of a non-
complaint generated referral and an
opportunity to respond thereto, prior to the
Commission’s consideration of whether it has
reason to believe that a violation of the Act has
been or is about to be committed by such
respondent. This program will provide
respondents in non-complaint generated
matters procedural protections similar to those

SUPPLEMENTARY INFORMATION:

I. Background

On June 11, 2003, the Commission held a
hearing concerning its enforcement
procedures. The Commission received public
comments, many of which argued for

i d y in C ission
procedures and expanded opportunities to
contest allegations. Comments and statements
for the record are available at: Atip://
www.fec.gov/agenda/agendas2003/
notice2003-09/comments.shtml. In response to

1L. Procedures for Notice to
Respondents in Non-C
Generated Matters
The Commission is issuing a new agency
procedure to provide notification to
respondents of enforcement proceedings based
on information ascertained by the Commission
in the normal course of carrying out its
supervisory responsibilities (i.e., non-
comnplaint generated matters). See 2 U.S.C.
437g. In matters generated by complaints, the
Commission may take no action on the

plaint (other than dismissal) until

issues raised at the hearing, the Cor

issued new agency procedures. See Statement
of Policy Regarding Deposition Transcripts in
Nonpublic Investigations, 68 FR 50688 (Aug.
22, 2003); Statement of Policy Regarding
Treasurers Subject to Enforcement
Proceedings, 70 FR 3 (Jan. 3, 2005).

On December 8, 2008, the Commission issued
a notice of public hearing and request for
public cc on the compli and
enforcement aspects of its agency procedures.
Agency Procedures (Notice of public hearing
and request for public comments), 73 FR
74495 (Dec. 8, 2008). On January 14-15,
2009, the Commission received comment and
testimony. The comments received by the
Commission, as well as the transcript of the
hearing are available at:
hup:Hwww.fec.govilaw/policy/ enforcement/
publichearing011409.shtml.

The Commission received numerous

< ts regarding resp in non-
complaint generated matters not receiving
notice when a matter has been referred to the
Commission's Office of General Counsel
(**OGC’*) for enforcement, One commenter
opined that the Commission should never find
reason to believe (**RTB’’) that a violation
occurred without first giving the respondent
the opportunity to respond. Another
commenter recommended instituting a
program whereby potential respond in

respondents have at least 15 days after
notification of the allegations contained in the
complaint to answer the allegations. See 2
U.S.C. 437g(a)(1). However, the statute does
not afford respondents the same opportunity to
answer allegations in non-complaint generated
matters. This agency procedure is intended to
provide respondents in non-complaint
generated enforcement matters with notice of
the basis of the allegations, and an opportunity
to respond.

For matters arising from a referral from the
Commission's Reports Analysis Division or
Audit Division (**internal referrals’’),
respondents will be notified of the referral
within five days of receipt of the referral by
OGC. The notice will contain a copy of the
referral document and a cover letter setting
forth the basis of the referral and potential
violations of the Act and/or Commission
regulations that arise based upon the referral.
The respondent will then be given an
opportunity to demonstrate that no action
should be taken based on the referral, by
submitting, within 15 days from receipt of the
referral document and cover letter, a written
explanation of why the Commission should
take no action. The Commission will not take
any action, or make any RTB finding against a
respondent based on an internal referral unless
it has considered such response or unless no
such response has been served upon the

non-complaint generated matters are given a
written summary of the matter and an
opportunity to respond in writing before the
Commission makes an RTB finding, in order

of respondents in complai ted matters.
Further information about the procedures for
providing notice to respondents in non-
complaint gencrated matters is provided in the
supplementary information that follows.

DATES: Effective August 4, 2009. FOR
FURTHER INFORMATION CONTACT: Mr.
Mark Shonkwiler, Assistant General el, 999
E Street, NW., Washington, DC 20463, (202)
694-1650 or (800) 424-9530.
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to put respondents on notice about the
potential outcome of the proceeding. Other
commenters urged the Commission to adopt
procedures to notify committees of any
internal referral, and to implement procedures
to provide respondents with the opportunity to
review and respond to any adverse course of
action recommended by OGC before the
Commission considers such recommendation.

C ission within 15 days.

Under current Commission practice, non-
complaint generated matters based on referrals
from the U.S. Department of Justice or any
other law enforcement or governmental
agency (‘‘extemnal referrals’’) are also deemed
to be matters based on information ascertained
in the normal course of carrying out its
supervisory responsibilities. Under the new
procedures, if OGC intends to initiate an
enforcement proceeding based on an external
referral, notice of
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the referral will be provided to respondents in
the same manner as an intemal referral.
However, where immediate notification to a
respondent of an external referral is deemed
inappropriate, OGC will notify the
Commission of the referral within 5 days of
receipt of the referral from the governmental
agency. In cases where, due to law
enforcement purposes, the referral document
may not be provided to a respondent, OGC
will provide the respondent with a letter
containing sufficient information regarding
the facts and allegations to afford the
respondent an opportunity to demonstrate that
no action should be taken. Absent exercise of
the Commission’s discretion (by the
affirmative vote of four Commissioners),
OGC will not proceed with an enforcement
proceeding based on an external referral until
the referral or substitute informational letter is
provided to the respondent.

111. Conclusion

This notice establishes agency practices or
procedures. This notice does not constitute an
agency regulation requiring notice of proposed
rulemaking, opportunities for public
participation, prior publication, and delay
effective under 5 U.S.C. 553 of the
Administrative Procedures Act (“‘APA’"). The
provisions of the Regulatory Flexibility Act, §
U.S.C. 605(b), which apply when notice and
comment are required by the APA or another
statute, are not applicable. The above provides
general guidance concermning notice to
respondents in non-complaint generated
matters and announces the general course of
action that the Commission intends to follow.
This notice sets forth the Commission’s
intentions concerning the exercise of its
discretion in its enforcement program.
However, the Commission retains that
discretion and will exercise it as appropriate
with respect to the facts and circumstances of
each matter it considers. Consequently, this
notice does not bind the Commission or any
member of the general public.

On behalf of the Commission.

Dated: July 29, 2009.
Steven T, Walther,
Chairman, Federal Election Commission.
[FR Doc. E9-18542 Filed 8-3-09; 8:45 am]
BILLING COOE 6715-01-P
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FHFA, through advisory bulletins issued
by the prior regulator of the
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2

Enforcement Procedure 2009-15 (DO #47483)
Ann Marlo To Enforcement Staff
Torzaken/FEC/US e
0712412009 09:10 AM bee

i
Subject CA provisions re substantially reduced civil penalty

See explanation below re new practice with respect 1o substantially reduced civii penallies and
how we should describe them in our conclliation agreements,

For some reason, | was unable 6 cut and paste from the draft email beiow to send you @ fresh
email, so let me just add to what appears below that we should make one additional change to
the new CA provision we intend to use going forward, and that is to simply switch the two
sentences so that we first state what the civil penalty is and then we state the sentence about
how we would normally seek o substantially higher civil penalty.
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ENFORCEMENT PROCEDURE 2009-14 (DO #46737)

EMAIL FROM: Ann Marie Terzaken/FEC/US

Date: 05/29/2009 03:14 PM

To: Enforcement Staff

cc: Lawrence Calvert/FEC/US@FEC, Nicole St Louis Matthis/FEC/US@FEC
Subject: SOR review

As you all know, various SORs have been circulated under the 48-hour
review policy, and we have had questions or concerns about a number of
them. We should continue to raise those guestions and concerns during the
review period, and I need to ask that you keep GLA (particularly Larry and
Nicole) in the loop during this process. For them, the most important
thing is not the substance of our questions/concerns, but rather what the
status is of our discussions and negotiations with the relevant Commission
offices. So, we should continue to alert GLA during the review period
that we have questions and concerns that we plan to raise with
Commissioners, and then we should continue to send them periodic updates
as to the status of the negotiations -- obviously to let them know when
the negotiations have ended, but also before that point, when applicable,
to let them know that they are still ongoing. Keeping them in the loop
will ensure that the SOR is processed for the public record in a timely
manner.

For our attorneys, when you handle the SOR review for Enforcement, please
confer with your team leader and, as appropriate, KG, SG, or me, when you
identify issues that should be raised with the Commissioners who have
signed the SOR.

Thank you!
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Enforcement Procedure 2009-13 (DO #46735)

EMAIL TO: Enforcement Staff

Subject: Original Documents
From: ~ Ann Marie Terzaken/FEC/US
Date: 05/29/2009 03:31 PM

For the integrity of our case files, and to ensure that we keep a complete
inventory of PII (personally identifiable information), please remember to
do two things when handling original documents. In addition to Retha's
recent reminder on making sure all original documents are promptly sent to
CELA, please also place a note in the official case file when you
temporarily or permanently keep original documents in your office. For
example, if you receive discovery that's in a banker's box and you want to
store the documents in your office because they won't fit in the official
file or because you need access to them before you've made a copy, please
alert CELA and make sure the documents are logged in and a memo is placed
in the case file identifying the documents and their location. Also, if
you remove an original document from the case file (please only do this
when absolutely necessary; making a copy is preferable), please make sure
to log it out with a notation in the official file that includes who
logged it out, on what date, and where the info will be stored.

If you ever have questions, please talk to Jeff. Thanks for your
cooperation.
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ENFORCEMENT PROCEDURE 2009-12 (DO #46733)

To: Enforcement Staff

Cc: Retha Dixon/FEC/US@FEC, Elaine Devine/FEC/US@FEC, Leroy
Rhinehart/FEC/US@FEC, Kim Collins/FEC/US@FEC, Charnika Miles/FEC/US@FEC,
Frankie Hampton/FEC/US@FEC, Ruth Heilizer/FEC/US@FEC, Gregory
Baker/FEC/US@FEC

FROM: Jeff Jordan/FEC/US
DATE: 06/18/2009 09:54 AM

Subject: Case Summaries by Attorneys - Add Specific Statutory Violation
Reference

Hello Everyone:

I would like to request that all the attorneys who prepare Case Summaries
to begin listing the statutory and regulatory violations at the bottom of
their summary paragraph. Even if the complaint has no merit, please list
the alleged violation(s). This effort will assist us in tracking the
incoming violations prior to the FGC being circulated.

1 appreciate the assistance.

Jeff
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ENFORCEMENT PROCEDURE 2009-11
(DO # 45678)

EMAIL TO: Team Leaders
FROM: Ann Marie Terzaken
DATE: April 29, 2009

SUBJECT: Discovery

One thing | did want to pass on to you is that the discovery authority memo is close to circulation.
| will ask Peter to send you all the next draft. One thing the memo notes is that we told the
Commn back in 03 that instead of sending up each subpoena for approval, we would describe
our investigation plan in detail and identify likely subpoena recipients in the FGCR. Over time,
our FGCRs have become less descriptive in the investigation section, though some would meet
this standard. As | have discussed with some of you already, going forward, let's make sure all
FGCRs meet this standard. Please ask your team members to keep this in mind when drafting
reports, and let's all keep this in mind when we edit. If you have questions, comments, etc.,
please let me know, or we can discuss it at our next meeting.

Thanks, everyone.

Additional Enforcement Materials




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural _materials.shtml.

ENFORCEMENT PROCEDURE 2009-10
(DOCS Open #45677)

EMAIL TO: Enforcement Staff

FROM: Ann Marie Terzaken

DATE: April 23, 2009

SUBJECT: Special Press Releases

FYI -- The Press Committee has decided to resume special press releases on enforcement
matters. The criteria is now $150,000 in civil penalties, an increase from the previous $50,000
trigger. It's a good idea to refamiliarize yourself with the close-out procedures for special press
release cases so that we do our part to make sure this process works as smoothly as possible. |
will have the procedures circulated around again, particularly for the new folks.

Thanks, everyone.

MUR Close-out Procedures Checklist—Docs Open #41839

MUR Closeout Procedures OQutline—Docs Open #41920
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ENFORCEMENT PROCEDURE 2009-9
(DO #45676)

EMAIL TO: Enforcement Staff

FROM: Ann Marie Terzaken

DATE: March 26, 2009

SUBJECT: Investigative Plans

As you know, investigation pfans should be submitted to Kathleen, Stephen, or me shortly after
an investigation is authorized by the Commission. |found the plan attached below very helpful
and thought | would send it along for your reference.

---- Forwarded by Ann Marie Terzaken/FEC/US on 03/26/2009 09:11 AM --—--

Mark Allen/FEC/US

03/25/2009 06:55 PM To Ann Marie Terzaken/FEC/US@FEC

cc

Subje MUR 6179 (Ward): revised Investigative Plan
ct

‘ Hi Ann Marie-
Please find attached the revised IP. | note that Michael magnanimously acknowledged that he
i modeled the MUR 6179 IP after the IP that Kasey drafted for MUR 5851 (Californians for
Obama).

-
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ENFORCEMENT PROCEDURE 2009-8
(DO #45675)

EMAIL To: Enforcement Staff

FROM:

Date:

Ann Marie Terzaken

March 17, 2009

SUBJECT: Statements of Reason

Please remember that SORs, once signed by the necessary Commissioners and circulated on a
48-hour no-objection basis, must be mailed to the complainant and respondent without delay by
the enforcement attorney assigned to the matter. Before you mail, please confirm with GLA that it

is ready to be mailed. Thank you!
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ENFORCEMENT PROCEDURE 2009-7
DO # 45462

EMAIL FROM: Ann Marie Terzaken
DATE: March 11, 2009

SUBJECT: Commission Notification of Closing Letters

Good afternoon, everyone. As you have seen, we have been sending a monthly SOR log to
Commissioners in the hope of facilitating the timely completion of SORs. To help further in this
regard, I'd like for us to add to our email notifications re closing letters two additional pieces of
information -- who is required to sign an SOR and who is preparing it. So, for example:

MUR 1234 (XTZ) is now closed. The notification letters will be mailed tomorrow moming. The
file may now be made public within 30 days. One or more Statement of Reasons is required in
this matter from Commissioners . , and to be prepared by their offices.

OR
MUR 1234 (XTZ) is now closed. The notification letters will be mailed tomorrow morning. The

file may now be made public within 30 days. One or more Statement of Reasons is required in
this matter from all six Commissioners, and a draft SOR prepared by our office was circulated on

If you have any questions or concerns about this, please raise them at our division meeting
tomorrow, or separately with me if you prefer. Thanks.
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ENFORCEMENT PROCEDURE 2009-6
(DO 45468)

EMAIL FROM: Ann Marie Terzaken
DATE: March 4, 2009

SUBJECT: Admonishment Letters

Just a heads-up -- During the executive session this afternoon, the Commission instructed us to
use admonishment letters with the “softer” language until the Commission decides the issue of
admonishments in the context of the public hearing and our recommendations relating to that
hearing, which will be going up shortly. For an example of a letter with the "softer" language,
please see the revised letter in the recent Shaner EPS dismissal.

Also, if we have any reports pending before the Commission that recommend admonishments in
the traditional sense, please let me know so that we can discuss madifying our recommendation.

Thanks.
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ENFORCEMENT PROCEDURE 20094
(DO #44478)

COMPILATION OF PROCEDURES DISCUSSSED IN ENFORCEMENT

MANAGERS MEETINGS NOTES
(Notes are contained in the Enforcement Manager Meeting Notes folder in Docs Open)

Paralegals Should Attend Case Activation Meetings (2/23/09 PB)
Paralegals should attend case activation meetings to facilitate their early
involvement in cases as well as to generally broaden their exposure to
enforcement cases and issues. Please confirm that your team paralegal is
invited to these meetings and has access to the relevant materials. (Cindy and
Nora are including paralegals on the invitations to the meetings).

Updates to Civil Penalty Chart (2/5/09 APW)
Piease remember to inform Maura if a different civil penalty is used in one of your
cases so that she can update the civil penalty chart appropriately.

Review Legal Cases Cited in GCR Before Executive Session (4/16/09 MS)
During several recent Executive Sessions, Commissioners have questioned staff
quite closely about prior cases cited as precedent for various legal propositions.
While many of these citations were essentially "boilerplate” cases that OGC
routinely cites, Commissioners clearly expect staff to be able to discuss the
specific facts (and distinguishing characteristics) of any case cited in a GCR as
precedent. Accordingly, it is important that all attorneys always read (and have
available copies) of any legal cases cited in their GCR, so that they can respond
to such inquiries at the table.

Executive Session Summaries (new policy) (2/23/09 PB)

Executive Session summaries should be submitted to your supervisor for review
prior to their transmittal to Maura Callaway (this is a new policy). In general, the
summary should provide background on the case and focus on meaningful
"takeaways" from the meeting. A detailed discussion of all of the Commissioners
remarks is not necessary. The summary should be completed within two days
after the meeting. Set forth below is a template summary that fulfills these
objectives.

PPCC—60 Day Target (5/7/09 MA)

Please continue to work towards completing conciliation within 60 days. If you
have not reached an agreement and you are within a few days of the 60 day
target, please discuss whether it makes sense to terminate or continue ppcc with
your team leader and, as applicable, AMT/KG/SG.
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OBJECTION MEMOS (5/7/09 MA)

Objection Memoranda are due by noon Friday of the week prior to the Executive
Session. If you need additional time, please make sure to disserninate the memo
in time for everyone to place them in their binders before they leave for the
weekend. Thank you.

COORDINATE WITH POLICY (5/7/09 MA)

If the subject of a case is relevant to an ongoing rulemaking, such as
coordinated communications and FEA, please touch base with Policy and also
make sure they receive a copy of our Report.

SOLS and Tolling Agreements (5/7/09 MA)

For cases with an SOL within two years, please ask respondents for tolling
agreements in exchange for requested extensions. We can also ask for an SOL
waiver in order to engage in ppcc, since that process is optional at the
Commission's discretion.

SPECIAL PRESS RELEASES (5/28/09)(SL)

Now that we are again releasing "special press releases," the close-out
procedures will be amended to reflect the practice of faxing the close-out
packages to the complainant and respondents the evening before the release or,
if no fax number can be found, sending the close-out package by overnight
courier the day before the release.

SOL DATES and CMS—SOL SENSITIVE MATTTERS (6/25/09)(MA)

In order to ensure accurate SOL dates in CMS, which are relied upon for
case tracking purposes, and in view of various recent inaccuracies, every
Enforcement attorney is being asked to review their cases to make sure the
first and last SOL dates in CMS are accurate, and to revise the SOL dates
as necessary. |t is also very important that attorneys adjust the SOL

dates in CMS where necessary to reflect tolling agreements and Commission
actions, for example, if the Commission determines to take NFA as to
certain respondents and/or activity. If you are unsure of how to

calculate the SOL for a particular violation, please see your team leader
and also consider confirming with Litigation.

Further on the SOL issue, everyone is reminded for SOL-sensitive matters:

* if the Commission finds RTB and enters into ppcc, ask respondent for an
SOL waiver for the period of ppcc; if respondent does not agree to provide
a waiver, after consultation with your supervisor, submit a memorandum
notifying the Commission that we are withdrawing from ppcc; and

* for post-investigation matters in which we are contemplating ppcc, we

should obtain an SOL waiver to cover ppcc before we even submit the GCR to
the Commission recommending ppcc; if respondent does not agree to provide
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a waiver, we should draft a PCTB brief instead of a ppcc GCR.

“Morris'" Pre-RTB Notifications in External Referrals (6/25/09) (MA)
We are expanding our use of the so-called "Morris" letters by sending

pre-RTB notification letters to respondents brought to our attention b
external referrals, such as from DOJ. See, e.g._
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ENFORCEMENT PROCEDURE 2008-3
(DO # 44466)

Ann Marto
Terzaken/FEC/US To Enforcement Staff

03/05/2009 09:44 AM cc Thomasenia DuncanvFEC/US@FEC, Gregory
Baker/FEC/US@FEC
Subject Revisions to Factual and Legal Analysis

In instances where the Commission approves an F&LA subject to revisions consistent with the
table discussion, the Chairman'’s office has requested that we take certaln action before RTB
notificalion packages are sent up to his office for signature. Specifically, he has asked that we
send the revised F8LAs informationatly via email lo the Commissioners' offices to give
Commissioners a brief opportunity to review them before they go out the door. So, when you are
in this situation, please send an email similar to the one Elena sent below and add at the end that
they fet you know if they have any questions by a certain date, which should be two business
days from the date of your email.

If you are in a situation where the Commission found No RTB or dismissal and the F8LA was
revised at the table, even though the notifications are not sent up to the Chairman for signature,
please discuss with your leam leader whether the extent of the revisions necessitates an
informational circutation.

If you have any questions, please let me know. Thanks.
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ENFORCEMENT PROCEDURE 2009-2

(DO #44464)
Ann Marie
Terzaken/FEC/US To Mark Shonkwiler/FEC/US@FEC, Peter
. Blumberg/FEC/US@FEC, Susan
02/27/2009 02:23 PM Lebeaux/FEC/US@FEC, Mark

Allen/FEC/US@FEC, Ana Pena-
Wallace/FEC/US@FEC, Sidney
Rocke/FEC/US@FEC
cc Kathleen Guith/FEC/US@FEC, Stephen A
Gura/FEC/US@FEC, Maura
Callaway/FEC/US@FEC
Subject SORs and closing letters

Just a reminder on closing letters -- OGC is pushing to avoid the hoid up of closing letters for
SORs because of the 60-day deadline for g(a)(8) suits. If you get such a request from the Sth
floor, please let me know with a cc to GLA before you grant the request.

Given the 60-day deadline, it is also important for us to circulate draft SORs soon after the
relevant executive sessions. As | mentioned earlier this week, the monthly SOR log will be going
out next week, and we need to make sure all draft SORs required to be circulate by our office are,
in fact, circulated by early next week. | asked for the draft by COB yesterday, and so far I've
received one. If there are others, please send them to me (or to KG or SG, as applicable) before
the end of the day today.

Thanks.
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ENFORCEMENT PROCEDURE 2009-1
{Docs Open #44463)

Ann Marie
Terzaken/FEC/US To Enforcement Staff
02/24/2009 12:34 PM cc
Subject Fw: Additional Memoranda for Matters with
Objections

FYI -- Darlene would like a heads-up on erratas and supplements to reports. She tends to work
on certs before the sessions so that there's not as much to do after the sessions. Giving her a
heads-up will help her incorporate the errata or supplement into her cert preparation in a timely
manner. Thanks!

—--- Forwarded by Ann Marie Terzaken/FEC/US on 02/24/2009 12:32 PM -----

Darlene Harris/FEC/US

02/24/2009 11:36 AM To Ann Marie Terzaken/FEC/US@FEC

cc Mary Dove/FEC/US@FEC
Subject Additional Memoranda for Matters with Objections

Whenever OGC is going to circulate an errata, supplemental memo, etc., for a matter that has
been objected to, please give me a heads up - - an email from the attorney or team leader would
suffice.

| just saw the errata for MUR 5783, which is on the agenda for tomorrow, and it affects the C.A.
and F&LA. This impacts the vote certification language (the report date and any erratas are
referenced for C.A.s and F&LAs).

Thanks, in advance, for your help.

Darlene Harris

Deputy Secretary of the Commission
Federal Election Commission

999 E Street, NW, Washington, DC 20463
202-694-1038
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2008 QUICK CHECK PRIMARY SIGNATURE POLICY

(DO #5226)

General Counsel's B'rief . Yes ' No ‘ No

PCTB and No PCTB Reports Yes No No

All Reports authorizing civil Yes No No

suit

All other substantive reports Decided at activation Decided at activation | Only if specifically
and memos meeting or later meeting or later designated at

activation meeting
or thereafter

All memos regarding No Yes If designated
extensions of time, extension
of the voting deadlines, and
suspension of rules

All memoranda forwarding Yes, except Yes, only for No
Statements of Reason deadlocked votes deaqlocked v(gtes -

All Ietters to respondents and
complainants re: No RTB,
split votes, or dismissals

Pre-RTB Notification Letters No Yes No
Conciliation Agreements No Yes (Associate) No
All letters enclosing Briefs Yes No No
All letters to respondents and | No No Yes
complainants re: PCTB/No

PCTB finding _

All letters to federal agencies No (except for Yes (Associate) No
including notification of referrals to DOJ)

PCTB/No PCTB

Al letters to DOJ referring Yes No No
FECA violation

Notification letters re: civil suit | No No Yes

. authorization

All Ietters to resudents* Chalrman or Vice Cha|rman
*RTB letters do not need to be reviewed by the Associate GC. These letters may go
directly from the team to CELA.
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Jeff Jordan/FEC/US To Enforcement Staff
12/03/2008 12:57 PM cc Charnika Miles/FEC/US@FEC, Retha
Dixon/FEC/US@FEC, Leroy Rhinehart/FEC/US@FEC,
Gregory Baker/FEC/US@FEC
bee

Subject Important Reminder About Circulations and Document
Processing

There are two important points | would like to remind you about:

1. In ali cases that are in the FGC stage (post-activation), you as an Enforcement Attorney are
responsible for identifying any supplements, amendments, or responses that have arrived since you
received the matter (i.e., activation). If you have received a correspondence falling within one of these
categorles please notify Curtis or Retha in CELA Docket (X1517) so the matter may be circulated to the
Commission on an "Information" basis.

2. In all cases where you have a matter that is circulating on tally, please assist us in_verifying that the
documents in your MUR file are also found in the OGC Shared Drawer we have with the Commission.
This would include all previous reports, responses, supplements, discovery, etc. In the event you cannot
find a particular document please contact Charnika Miles at extension 1520. The link to the shared folder
is:

\\Ntsrv1\voting baliot matters\OGC Matters Circ

If you have any further questions, please feel free to contact me on extension 1552.

Thanks,

Jeff
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Jeff Jordan/FEC/US To Enforcement Staff

11/25/2008 09:54 AM cc Charnika Mites/FEC/US@FEC, Leroy
Rhinehart/ FEC/US@FEC, Retha Dixon/FEC/US@FEC, Kim

b Collins/FEC/US@FEC, Frankie Hampton/FEC/US@FEC,
cc

Subject Friendly Reminder Re: Copies for scanning (2nd request)

CELA is still not receiving the "copy” for scanning, as requested whenever a document is left with us for
processing. Please understand that by not giving us a copy you are delaying the circulation or mailing of
your matter. | have informed my staff to return documents to Enforcement staff where copies have not
been provided. Please work with us so we may more efficiently serve your needs. Of course, in some
instances where there are extreme time concerns, we will work with you.

Thanks,
Jeff
Retha Dixon/FEC/US
Retha Dixon/FEC/US
10/15/2008 12:23 PM To Enforcement Staff

cc Leroy Rhineharty FEC/US@FEC, Charnika
Miles/FEC/US@FEC, Jeff Jordan/FEC/US@FEC
Subject Friendly Reminder Re: Copies for scanning

This is to remind you to make certain that you include a copy, for scanning purposes, when you
submit any documents for circulation to OCS through CELA.

Thank you for your attention and cooperation in this matter.
Retha L. Dixon
Docket Manager

Office of General Counsel
Federal Election Commission
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Joff Jordan/FEC/US To Enforcement Staff

11/17/2008 02:32 PM cc Charnika Miles/FEC/US@FEC, Gregory
Baker/FEC/US@FEC, Maura Callaway/FEC/US@FEC,
b Retha Dixon/FEC/US@FEC, Leroy
cc
Subject Responsibility for Determining Relevant Documents for
Circulation to the Commission

Hello All:

As you may already be aware, as part of your responsibility when reports and memoranda are circulated
to the Commission, you should be checking the shared digital folder OGC has with the Commissioners.
The shared folder contains all the cases on circulation along with the underlying documents available for
the Commissioners to review. It is important that the Commissioners be able to see all the historical
reports, responses, and complaint documents associated with your cases. Accordingly, you are being
asked to access the shared folder at the time you submit a matter for circulation. Please determine
whether the Commissioners have all the documents they need to make their vote.

The link to the shared folder is:

\\Ntsrvivoting ballot matters\OGC Matters Circ

The types of documents, in addition to the report or memoranda on circulation (allow the report on
circulation 2 business days to be scanned), that should be in the shared folder include:

- Response(s) (historically these documents have been attached to the case ratings so you will need to
open the rating to see if the responses are present - going forward we have separated the responses for
scanning purposes)

- Complaint

- Prior GC Report(s) or Memoranda (thus, if you are circulating a 2nd GC Report you should expect to see
the First GC Report)

If believe something may be missing from the shared folder please e-mail or contact Charnika Miles in
CELA at X1520.

Thanks,

Jeff
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FEDERAL ELECTION COMMISSION

COMMISSION DIRECTIVE:
MANUAL OF DIRECTIVES | REVOKES: NO. 52

Revision dated EFFECTIVE DATE:

December 12, 2006 September 10, 2008

SUBJECT:
Circulation Vote Procedure

The purpose of this directive is to provide written guidelines on circulation votes at the Federal
Election Commission. It is intended to supplement other Commission documents and clarify
procedures when matters circulated for a vote are subsequently addressed at a Commission

meeting,'

L CIRCULATION VOTE POLICIES

A. General. Matters requiring formal Commission action that have not been placed on a
meeting agenda will be circulated for a vote. Vote circulations requiring certification shall be
made by the Commission Secretary. In certain instances, the Staff Director, the General Counsel
or the Chief Financial Officer may determine that direct circulation by his or her office is
warranted for administrative matters not requiring certification. All documents circulated to the
Commission for a vote shall include a ballot.

B. Objection and Withdrawal. If a Commissioner objects to a document by the voting
deadline, the matter will be added to the agenda for a meeting® unless the Commissioner formally
withdraws the objection before the meeting by notifying the Commission Secretary in writing or
by e-mail communication. An objection that is “for the record” does not cause a matter to be
added to the agenda for a meeting, The General Counsel shall be consulted in appropriate
instances on matters that have Sunshine Act implications.

Before the Commission discusses at a meeting a document to which there is an objection,
the originating office may withdraw the document. A written or e-mailed notice of withdrawal
shall be given to the Commission Secretary, who will then notify the Commission. Withdrawal
of the document by the originating office nullifies votes previously submitted.

C. Impact of Revisions. Suggested revisions agreed to by the originating office or division
should be addressed by withdrawal and recirculation or by objection and discussion ata
Commission meeting. If a Commissioner suggests minor changes without substantive impact, the
originating office may advise the other Commissioners orally and seek approval of the changes.

' See also Directive No. 10, Rules of Procedure of the Federal Election Commission.
? See also Directive No. 17, Agenda Deadline Procedures and Sunshine Act Regulations.
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D. Timing of Votes; Changing of Votes. A Commissioner may amend, withdraw, or cast a

vote at any point up to the official certification (which normally takes place immediately after the
voting deadline for any matter that has received the requisite four votes and has not received an
objection). Any vote so amended, withdrawn, or cast will have the same effect as a vote cast by
the voting deadline (e.g., an objection to a matter not previously objected to anytime prior to the
official certification would place the matter on a meeting agenda® or, conversely, the withdrawal
of a previously cast objection would negate the need for a meeting discussion if the withdrawal

results in a unanimous tally).

For any circulated matter that is discussed at a Commission meeting, any Commissioner
may cast or change his or her vote at the meeting. Prior votes of individual Commissioners will
stand unless changed at the meeting. If an intervening motion is adopted, prior votes are

superseded.

E. Certification of Votes. Certifications of tally votes and no-objection items will be
prepared by the Commission Secretary as soon as possible after the vote deadline has passed.
The original certification will be kept in the Commission Secretary’s office and a copy with the
official seal will be delivered to the Staff Director, the General Counsel and the Chief Financial

Officer.

F. Suspension of Voting Deadlines, Voting deadlines may be suspended by Commission
approval of such a recommendation circulated on a 24-hour no-objection basis with the following

exceptions: Title 26 certification matters, publication of Non-filers, and setting of filing dates for
special elections. The normal voting deadlines for these exceptions shall prevail.

1L CIRCULATION VOTE PROCEDURES

A, Tally Votes. Sensitive matters shall be circulated on green paper and non-sensitive
matters on white paper. Matters for tally votes shall generally be circulated daily and shall have a
voting deadline of 4:00 P.M. the second Wednesday following the day of circulation, unless the
matter is circulated on a Wednesday, in which case the voting deadline will be the Wednesday
following the dafe of circulation, Public funding certification matters will have a voting deadline
of 4:00 P.M. one full business day (“24-hour deadline™) from the day of circulation.

An office or division may request for cause a compression or an extension of the

timeframe for matters circulated for tally vote (such as certain expedited advisory opinions and
special election notices). If the Staff Director, the General Counsel or the Chief Financial Officer

approves the request, the matter shall be circulated with the appropriate deadline indicated on the
ballot sheet. Offices should be diligent in submitting matters that conform to established
deadlines and only request modifications for exceptional circumstances.

The Chairman, after consultation with the other Commissioners, may extend the voting
deadline for a particular matter circulated for tally vote if it appears that a majority of the
Commissioners will not have an adequate opportunity to review the material.

3 Subject to deadlines established in Directive No. 17.
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B. No-Objection Matters. Sensitive no-objection matters shall be circulated on yellow paper
and non-sensitive matters on white paper. No-objection matters shall generally have a 24-hour
deadline. An office may request for cause a compression or an extension of the timeframe. If
the Staff Director, the General Counse! or the Chief Financial Officer approves the request, the
matter shall be circulated with the appropriate deadline indicated on the ballot sheet.

The Staff Director, or the Staff Director and the Chief Financial Officer,’ shall circulate
recommendations to the Commission on a 24-hour no-objection basis for competitive selections
(in¢luding initial appointments, transfers, and temporary and permanent promotions) for all
positions at the Senior Level (SL), as well as certain pay matters for SL employees.

Additionally, items that have no substantive recommendations of first impression for
consideration by the Commission or documents to which the Commission has given prior
acceptance subject to certain modifications may be circulated on a 24-hour no-objection basis. In
the Administrative Fines Program, reason to believe recommendations and final determination
recommendations where the respondents do not challenge the reason to believe finding may also
be circulated on a 24-hour no-objection basis.

Matters circulated on a 24-hour no-objection basis shall be deemed approved unless an
objection is received in the Commission Secretary’s Office by the voting deadline. An objection
will result in the matter being placed on the agenda of an Open Meeting or Executive Session,
whichever is appropriate, according to the deadlines provided in Directive 17. A vote must be
taken during the meeting, which supersedes all previous no-objection ballots cast.

C. Non-filer Circulation. Reports Analysis Division (RAD) recommendations regarding
publlcatnon of non-filer information will be circulated on gokdenrod paper immediately upon
receipt in the Commission Secretary’s Office. Publication will occur immediately after the vote
deadline or as soon as there are four affirmative votes.

D. Mﬂm&ts_&nmm Section 5 of the Inspector General Act of 1978

(as amended) requires Inspectors General to report to Congress on a semiannual basis for the 6-
month periods ending March 31 and September 30. Section S(b) specifies that the Head of
Agency shall be provided the semiannual reports by April 30 and October 31 for “any comment
such head determines appropriate” and other information as appropriate. The reports are to be
transmitted by the Head of Agency to the Congress within 30 days.

To preserve the independent expression of the Inspector General while assuring the
opportunity for any Commissioner to comment, the following circulation procedures are
established:

The Inspector General shall circulate his or her final report to the Commission, the Staff
Director, the General Counsel and the Chief Financial Officer.

4 Recommendations for personnel actions that do not have budget implications are placed into
circulation by the Staff Director; recommendations for personnel actions that do have budget
implications are placed into circulation jointly by the Staff Director and the Chief Financial
Officer. See Directive No. 17.:

3 See Personnel Instruction 319.1, Senior Level Pay.
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The Staff Director, in coordination with the Chief Financial Officer, will draft the Head
of Agency report containing substantive comment on the Inspector General’s Report. This report
will be prepared for the Chairman’s signature and shalil be circulated for a tally vote.

In order to include the Head of Agency report in the published Inspector General’s
semiannual report, the Staff Director shall provide the Inspector General the approved Head of
Agency report at least two business days prior to the transmittal of the report to Congress. The
Inspector General’s Office will then provide the published semiannual report to the Staff Director

for his or her transmittal.

III. DELIVERY AND PHOTOCOPYING OF DOCUMENTS

A. Deliv ircufati aterials, Matters circulated for tally vote will be delivered to
each Commissioner’s office and other recipients by the Commission Secretary’s Office at 11:00
AM. daily. Other matters will be delivered to each Commissioner’s office and other recipients
by the Commission Secretary’s Office at 11:00 A.M. and 4:00 P.M., Monday through Thursday.
On Friday, there will be a circulation of documents at 12:00 P.M. Expedited or emergency
circulations may be made when warranted by special circumstances.

To assure that matters circulated for tally vote are included in the 11:00 A.M. daily
circulation, documents are due at the Secretary’s Office by 3:00 P.M. the previous working day.
For other matters, to assure inclusion in the 11:00 A.M. circulation, documents are due at the
Secretary’s Office by 5:00 P.M. the previous working day. To assure inclusion in the 4:00 P.M.
circulation, documents are due at the Secretary’s office by 1:00 P.M. the same day. To assure
inclusion in the Friday circulation, documents are due in the Secretary’s Office by 10:00 a.m. that
day. Documents received after these times will only be included in a circulation at the
Commission Secretary’s discretion subject to workload constraints.

B. Photocopying. The Administrative Division shall give priority attention to the
photocopying of circulation vote materials and shall immediately notify the Commission
Secretary of any difficulty in accomplishing requested photocopying services in a timely manner.
The Commission Secretary’s Office will communicate as soon as practicable to the
Administrative Division any known extraordinary circumstances that may affect the production

schedule.

IV. DOCUMENT SIGNING AUTHORITY ON VOTING BALLOTS*

Votes on circulations may only be made via a signed ballot delivered to the Commission
Secretary’s Office. A Commissioner may not delegate to any person his or her vote or decision-
making authority. However, a Commissioner may delegate to a member of his or her staff the

_ authority to affix the Commissioner’s name to a circulation vote provided the Commissioner has
given instructions to the staff member regarding the matter being acted on and the staff member is
acting in accordance with those instructions. In this way, the Commissioner is actually casting
the vote and the staff member is signing in a purely ministerial capacity. In each instance in
which a Commissijoner’s staff member has acted as agent in casting the Commissioner’s vote, the

¢ See Commission Memorandum No. 1247, from General Counsel William Oldaker entitled “Delegation of
Document Signing Authority,” discussed at the April 7, 1977 Commission Meeting.
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Secretary shall maintain with the ballot any written authorization, instructions, or after-the-fact
ratificetion provided by the Commissioner.

No proxy voting shall be permitted in Commission meetings.

This Directive was adopted on September 10, 2008.

eph F. Stoltz
Acting Staff Director
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Jeff Jordan/FEC/US To Enforcement Staff

09/17/2008 12:56 PM cc Gregory Baker/FEC/US@FEC, Ann Marie
Terzaken/FEC/US@FEC, Kathleen Guith/FEC/US@FEC,
b Leroy Rhinehar/FEC/US@FEC, Charnika
cc
Subject New Deadlines for Circulations to the Commission
Secretary's Office

Pursuant to revised Commission Directive 52 there is a new process for circulating matters to the
Commission. Generally, the Commission will have at least one week to consider voting matters and will
receive circulations for tally votes and non-tally votes at two intervals during the day.

Specifically, | have broken down below the cut-off times you should be aware of in processing your
memos and reports through CELA:

For Tally Vote Circulations: The report must be given to the Commission Secretary by no later then 3:00
PM in order to be circulated to the Commission by 11:00 AM the next day. The Commission Secretary
only circulates Tally Vote matters once a day - at 11:00 AM. Therefore, you must bring the report to CELA
no later than 2:30 PM in order to ensure the matter is forwarded to the Commission Secretary by 3:00 PM.

For Non-Tally Circulations: These would include informational memos, no-objection matters, etc.. The
Secretary's Office circulates all non-tally matters at 11:00 AM and 4:00 PM. Thus, the Secretary's Office
needs the non-tally documents in its office at 5:00 PM on the prior day for an 11:00 AM circulation and by
1:00 PM the same day for a 4:00 PM circulation. Accordingly, there are two cut-off times to be concerned
with here. First, for the 11:00 AM circulation CELA needs the document on the prior day by no later then
4:00 PM and for the 5:00 PM circulation CELA will need the document by no later than 12:00 PM the

same day.

If you have a document that exceeds 20 pages (with attachments), please be advised we may need
additional processing time before we circulate it upstairs. Also, any matter that must make it by the
deadline for a particular reason should be clearly labeled as an expedite and be preceded by an e-mail to
Retha and Curtis noting the need to move on the matter once it's received.

NOTE: Any exceptions to the CELA cut-off times should be run through me, and if possible we will

accommodate staff whenever we can. It is unlikely any exceptions to the Secretary's cut-off times will be
permitted; therefore, please plan accordingly.

Recap:
Tally - To CELA by 2:30 PM for next day circulation
Non-Tally - To CELA by 4:00 PM for next morning, and 12:00 PM for same day, circulation.

Thanks,
Jeff
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TABLE 1. TIERING OF TRU WC PROCESSES IMPLEMENTED BY HANFORD BASED ON JUNE 4~7 AND 27, 2007 ON-SITE

BASELINE INSPECTION

WC process elements

Hanford WC T1 changes

Hanford WC T2 changes*

Acceptable Knowledge (AK) and Load
Management.

Nondestructive Assay (NDA)

pl ytation of load gement; AK (5) .........
New waste streams created as a result of com-
bining or separating previously distinct waste

streams; AK (6).

Categories of waste not approved under this base-
tine inspecti (e.g.. soil/gravel, newly-gen-
erated solids including K Basin waste); AK (16).

Real-Time Radiography (RTR)

New equip t or physical modifications to ap-

proved equipment*®; NDA (1)***.

Extension or changes to approved calibration
range for approved equipment; NDA (2)***.

N/A

)

Visual Examination (VE) and Visual
Examination Technique (VET).

WIPP  Waste
(wwis).

Information  System

N/A

Implementation of load management; WWIS (4) ...

Notification to EPA upon completion of AK Accu-
racy Reports; AK (2).

Notification to EPA upon completion of updates to
or substantive modifications****of the following:

—AK Summaries/Waste Stream Profile Forms
(WSPFs) and AK Documentation Reports;
AK (16)

—AK-NDA Communication changes; AK (3)

—Changes to site procedure WMP 400.7.1.9;
AK (4).

Notification to EPA upon generation of new
WSPFs, AK summaries and AK documentation
reports; AK (16).

Notification to EPA upon completion of changes to
software for approved equipment, operating
range(s) and site procedures that require CBFO
approval; NDA (2)***,

Notification to EPA upon the following:

—Implementation of new equipment or sub-
stantive changes®***to approved equipment;
RTR (1)

—Completion of changes to site procedures
requiring CBFO approval; RTR (2).

Notification to EPA upon the following:

—Completion of changes to site VE and VET
procedures requiring CBFO approval; VE
(1) and VET (1)

—Addition of new Summary Category Group
(SCG) or waste stream(s); VE (2) and VET
().

Notification to EPA upon the completion of
changes to WWIS procedure(s) requiring CBFO
approval; WWIS (1).

*Upon recelving EPA approval in this action, Hanford will report all T2 changes to EPA at the end of each fiscal year quarter.
** Modifications to approved equipment include all changes with the potential to affect NDA data relative to waste isolation and exclude minor
changes, such as the addition of safety-related equipment.

***These are discussed In Sections é1
IPAN Units A & B, 8.2.3 for WRAP SHI

and (2) of the section for each NDA system, i.e., 8.2.1 for WRAP GEA Units A & B, 8.2.2 for WRAP
CA and 8.2.4 for PFP Calorimeters and the Room 172 SGSAS.

****Substantive changes means changes with the potential to impact the site's waste characterization activities or documentation thereof, ex-
cludlng changes that are solely related to Environmental Safety & Health (ES&H), nuclear safety, the Resource Conservation and Recovery Act

(RCRA) or are editorial in nature.

1V. Availability of the Baseline
Inspection Report for Public Comment

EPA has placed the report discussing
the results of the Agency's inspection of
the Hanford Site in the public docket as
described in ADDRESSES. In accordance
with 40 CFR 194.8, EPA is providing the
public 45 days to comment on these
documents. The Agency requests
comments on the proposed approval
decision, as described in the inspection
report. EPA will accept public comment
on this notice and supplemental
information as described in section 1.B.
above. EPA will not make a
determination of compliance before the
45-day comment period ends. At the
end of the public comment period, EPA
will evaluate all relevant public
comments and revise the inspection
report as necessary. If appropriate, the
Agency will then issue a final approval
letter and inspection report, both of

which will be pasted on the WIPP Web
site.

Information on the certification
decision is filed in the official EPA Air
Docket, Docket No. A~93-02 and is
available for review in Washington, DC,
and at the three EPA WIPP
informational docket locations in New
Mexico (as listed in ADDRESSES). The
dockets in New Mexico contain only
major items from the official Air Docket
in Washington, DC, plus those
documents added to the official Air
Docket since the October 1992
enactment of the WIPP LWA.

Dated: January 18, 2008.
Elizabeth Cotsworth,
Director, Office of Radiation and Indoor Air.
[FR Doc. E8-1658 Filed 1~29-08; 8:45 am]
BILLING COOE 6560-50-P

FEDERAL ELECTION COMMISSION
[Notice 2008-1)

Rules of Procedure

AGENCY: Federal Election Commission.
ACTION: Notice of Rules of Procedure.

SUMMARY: The Federal Election
Commission is revising its written rules
for conducting its activities to provide
for the circumstance when the
Commission has fewer than four
Members. Further information is
provided in the SUPPLEMENTARY
INFORMATION that follows.

FOR FURTHER INFORMATION CONTACT:
Associate General Counsel Lawrence L.
Calvert, 999 E Street, NW., Washington,
DC 20463, {202) 694~1650 or (800} 424-
8530.

SUPPLEMENTARY INFORMATION: Under 2
U.S.C. 437c(e) the Commission “shall
prepare written rules for the conduct of
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its activities.” In 1978, the Commission
adopted Directive 10 to fulfill this
statutory obligation. See Rules of
Procedures, 43 FR 31433, (July 21,
1978). On December 20, 2007, the
Commission adopted revisions to
Directive 10, which added new section
L, to provide rules of conduct when the
Commission has fewer than four
Members. The Commission is
publishing the revised Directive 10
below in accordance with 2 U.S.C,
437c(e). For the convenience of the
reader, the entire text of Directive 10 is
set forth below including sections A
through K, which have not been
published in the Federal Register since
1978.

Directive 10
A. Meetings

The Commission shall meet at least
once every month and also at the call of
any Member, pursuant to U.S.C.
437¢(d).

1. For the purpose of these rules, the
word Member means a Commissioner
appointed by the President with the
advice and consent of the Senate
pursuant to 2 U.S,C. 437c(a)(1).

2. For the purpose of these rules, the
word meeting means the collegiate
deliberation of at least four Members of
the Commission pursuant to 2 U.S.C.
437¢(d).

B. Quorum

Four Members of the Commission
shall constitute a quorum for the
consideration and resolution of matters
that involve the exercise of its duties
and powers under the Federal Election
Campaign Act of 1971 as amended and
Chapters 95 and 96 of the Internal
Revenue Code of 1954 (the Act). If less
than four Members of the Commission
are present at any time during a
Commission meeting, the Chairman
shall declare a temporary recess until a
quorum is again present at which time
the meeting may resume,

C. Presiding Officer

1. The Chairman of the Commission
shall be the presiding officer over
meetings of the Commission.

2. He or she shall call meetings to
order.

3. The Vice-Chairman shall act as
presiding officer in the absence or
disability of the Chairman or in the
event of a vacancy in the office of
Chairman. In the absence of the
Chairman and Vice-Chairman, the
Members of the Commission present
shall select a presiding officer, to act
during the absence of the Chairman and
Vice-Chairman.

D. Introduction of Business

1. Meetings of the Commission shall
be called to order by the Chairman.

2. The Chairman shall ascertain the
presence of a quorum before proceeding
with the business of any meeting.

3. All business before the Commission
shall be brought by the presiding officer.

E. Motions

1. Any motion shall be reduced to
writing at the request of any Member of
the Commission.

2. Any motion may be withdrawn or
modified by the movant at any time
before it is amended or voted upon.

3. Any principal or secondary motion
that exercises a duty or power of the
Commission under the Act shall require
four votes for approval.

4. Any motion to adjourn or recess
shall require a majority vote of at least
three Members of the Commission for
approval.

5. Any principal or secondary motion
regarding a procedural matter shall
require a majority vote of at least three
Members of the Commission for
approval.

6. For the purpose of these rules, a
procedural motion is any matter not
exercising the powers of the
Commission under the Federal Election
Campaign Act, as amended or Chapter*
95 or 96 of the Internal Revenue Code
of 1954, including but not limited to any
motion to delay a vote on a matter to
any subsequent meeting; or any motion
requesting a status report; or directing
further studies, information and reports
from the General Counsel, the Staff
Director or any.division thereof; or any
motion to waive the timely submission
requirement for circulation of material
for the agenda of the Commission.

7. Motions to Consider

The introduction of a principal
motion puts a matter before the
Commission for deliberation. When any
such matter is under debate the
Chairman shall entertain no motion
except:

(a) A motion to adjourn.

(b) A motion to recess.

(c) A motion to call for the order of
the day.

(d) Motion to Reconsider. The effect
of the adoption of a motion to
reconsider is to place before the
Commission again the question on
which the vote to reconsider was taken
in the exact position in which it was
before the ariginal vote. Four votes are
necessary to adopt a motion to
reconsider. It is in order for any such
motion to be offered by a member who
was on the prevailing side of the
question when it was initially adopted.

(e) A motion to lay a matter over, Any
such motion shall require a majority
vote of at least three members of the
Commission; at least three votes will be
required for any subsequent motion to
take any such matter from the table. Any
such motion shall be undebatable. Any
such matter which is laid on the table
pursuant to these rules shall be taken
from the table pursuant to these rules at
the next subsequent meeting or the
matter dies. In order to table any agenda
item which was placed on the agenda
for a particular meeting by a Member of
the Commission who is absent at that
meeting a vote of a majority of at least
three members of the Commission is
required for approval. A motion to lay
a matter over takes precedence over any
motion to move the previous question.

(f) A motion to postpone
consideration of a matter to a date
certain. Any such motion shall require
a majority vote of at least three members
of the Commission.

(8) A motion to move the previous
question.

(h) A motion in the nature of a
substitute.

(i) A motion to amend. Any motion to
amend takes precedence over the
motion that it proposes to amend but is
subordinate to all other motions. The
effect of the foregoing is that the
adoption of any such motion to amend
does not result in the adoption of the
motion to be amended; instead, that
motion remains pending in its modified
form. Rejection of a motion to amend
leaves the pending motion as it was
before the amendment was offered.

F. Personal Privilege

Any Commissioner may as a matter of
personal privilege obtain recognition to
speak upon any subject matter which in
his or her judgment may affect the
Commission or the Commissioner.

G. General Consent

In cases where there appear to be no
opposition, the Chairman may state that
in the absence of objection, action shall
be considered taken on a matter.

H. Members Subsequently Recorded as
Voting

Whenever any Member of the
Commission who was absent when a
vote was taken subsequently requests
consent to be recorded as having voted
on the matter, he or she shall place the
reason for his or her absence on the
record. Any such request shall be in
order only on the same day on which
the vote was taken.
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I. Points of Order

Points of order shall be debatable at
the discretion of the chair. Any Member
of the Commission may appeal any
decision of the chair but tor any such
appeal to prevail it must receive a
majority vote of at least three Members
of the Commission.

J. Proxies

No vote by any Member of the
Commission with respect to any matter
may be cast by proxy; 2 U.S.C. 437c(c).

K. Miscellany

Any parliamentary situation or
circumstance not addressed in these
Rules shall be governed by Roberts
Rules of Order, Newly Revised or if not
covered therein by a decision of the
Chairman. Any Member of the
Commission may appeal any such
decision of the Chair but for any such
appeal to prevail it must receive a
majority vote of at least three Members
of the Commission.

L. Special Rules To Apply Only When
the Commission Has Fewer Than Four
Members

When the Commission has fewer than
four Members, all of the foregoing
provisions of this directive shall apply,
except as follows:

1. Notwithstanding section A.2 of this
directive, the word “‘meeting’* shall
mean the collegiate deliberation of two
or more Members,

2. Notwithstanding section B of this
directive, all Members of the
Commission must be present to
constitute a quorum for the
consideration or resolution of any
matter. If any Member of the
Commission is absent at any time
during a Commission meeting, the
Chairman shall automatically declare a
temporary recess (notwithstanding the
absence of a call for a quorum) until a
quorum is again present at which time
the meeting may resume.

3. When these special rules are in
effect, the Commission may discuss any
matter otherwise in order for discussion
pursuant to the other provisions of this
Directive. However, the Commission
may not act on any matter except for the
following:

(a) Documents such as Campaign
Guides and any other brochures or
public education materials that may
customarily be voted on by the
Commission;

{b) Notices of filing dates, including
filing dates for special elections;

(c) Any action otherwise requiring
Commission approval with respect to
FEC Conferences or invitations for
public appearances;

{d) Election of which Members shall
serve as chairman and vice chairman
solely for the period during which the
Commission has fewer than four
Members, provided that in each
instance that there is 8 Member eligible
to hold the position pursuant to the
eligibility requirements of 2 U.S.C,
437c(a)(5);

(e) Appointment of an acting general
counsel, an acting staff director, an
acting chief financial officer or an acting
inspector general, approval of temporary
personnel actions at the GS-15 level
and above, and approval of other
personnel actions;

(f) Budget estimates or requests for
concurrent submission to the President
and Congress, and other budget related
matters requiring Commission approval;

) Minutes of previous meetings;

(h) Non-filer notices issued pursuant
to 2 U.S.C. 438(a)(7);

(i) Debt settlement plans pursuant to
11 CFR Part 116;

(j) Administrative terminations
pursuant to 11 CFR 102.4 and
Commission Directive 45;

{k) Systems of Records Notices
pursuant to the Privacy Act;

(1) Policies, procedures and directives
pursuant to the Privacy Act or Section
522 of the Consolidated Appropriations
Act, 2005;

(m) Agency head review of labor-
management agreements;

{n) Any other action where a statute
imposes a duty of ‘“agency head review"
on the Commission;

(0) Appeals under the Freedom of
Information and Privacy Acts;

(p) Sunshine Act recommendations
for items on an agenda;

(g} Contracts;

(r) The FEC Management Plan,
pursuant to OMB Circular A-123 and
the Federal Managers’ Financial
Integrity Act;

(s) Corrective action plans prepared in
response to audits both financial and
non-financial pursuant to FEC Directive
50 and/or the Accountability of Tax
Dollars Act; or,

(t) EEO-related Federal Register
notices.

4. Notwithstanding any provision of
sections E, I or K of this directive,
approval of any motion or appeal
properly before the Commission under
this section L shall require the
affirmative vote of a majority of the
Members of the Commission. However,
if such majority comprises exclusively
the affirmative votes of Members
affiliated with the same political party
(or Members whose positions are
aligned for the purpose of nomination
by the President), then the motion or
appeal shall be deemed not approved.

5. Section H of this directive shall not
be operative during any period in which
these special rules are in effect.

Dated: January 24, 2008.

David M. Mason,

Chairman, Federal Election Commission.
(FR Doc. E8-1565 Filed 1-29-08; 8:45 am]
BILLING CODE 6718-01-P

FEDERAL MARITIME COMMISSION

Notice of Agreement Filed

The Commission hereby gives notice
of the filing of the following agreement
under the Shipping Act of 1984.
Interested parties may submit comments
on the agreement to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within ten days
of the date this notice appears in the
Federal Register. Copies of the
agreement are available through the
Commission’s Office of Agreements
(202-523-5793 or
tradeanalysis@fmc.gov).

Agreement No.: 201177,

Title: Marine Terminal Services
Agreement between Port of Houston
Authority and Hapag-Lloyd AG.

Parties: Port of Houston Authority
and Hapag-Lloyd AG.

Filing Party: Erik A. Eriksson, Esq.;
General Counsel; Port of Houston
Authority; P.O. Box 2562; Houston, TX
77252,

Synopsis: The agreement sets
discounted rates and charges applicable
to Hapag-Lloyd’s container vessels
calling at the port’s [acilities.

Dated: January 24, 2008.

By Order of the Federal Maritime
Commission.

Karen V. Gregory,

Assistant Secretary.

|FR Doc. E8-1575 Filed 1-29-08; 8:45 am])
BILLING CODE §730-01—P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission an
application for license as a Non-Vessel
Operating Common Carrier and Ocean
Freight Forwarder—Ocean
Transportation Intermediary pursuant to
section 19 of the Shipping Act of 1984
as amended (46 U.S.C. Chapter 409 and
46 CFR part 515).

Persons knowing of any reason why
the following applicants should not
receive a license are requested to
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ENFORCEMENT PROCEDURE 2009-10

Susan Lebeaux/FEC/US To Enforcement Staff
10/21/2008 09:30 AM cc
bee

Subject Fw: Use of "Gross"” vs. "Net" in Calculating Civil
Penalties for Misstatements of Financial Activity

FYl.
--—- Forwarded by Susan Lebeaux/FEC/US on 10/21/2008 09:28 AM -----

Susan Lebeaux/FEC/US

10/21/2008 09:28 AM To Commissioners Office

cc Thomasenia Duncan/FEC/US@FEC, Joseph
Stoltz/FEC/US@FEC, John Gibson/FEC/US@FEC, Ann
Marie Terzaken/FEC/US@FEC
Subje Use of "Gross” vs. "Net" in Calculating Civil Penalties for
ct Misstatements of Financial Activity

Commissioners--

In response to a number of questions concerning our use of "gross” vs. "net” amounts in violation
in calculating civil penalties in section 434(b) misreporting matters, here is some additional
information. Although we do not expect this topic to arise with respect to matters on this week's
Executive Agenda, it may be relevant to other matters that have received objections that will be
considered by the Commission in the near future.

We hope this is helpful. Please let us know if you have any questions.
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ENFORCEMENT PROCEDURE 2008-9 (DO #47484)
Ann Marie To Enforcement Staff
Terzaken/FEC/US cc Jeff Jordan/FEC/US@FEC

11/12/2008 10:49 AM bee

Subject Fw: RAD Assistance to OGC Staff Attorneys

Please see the message below re the need to go through the appropriate RAD manager when
requesting info from an analyst. RAD would like to help in any way they can, but they have made
similar requests in the past so that they can manage their own workloads. Please keep this in
mind and go through proper channels. Thank you.

----- Forwarded by Ann Marie Terzaken/FEC/US on 11/12/2008 10:46 AM -----

Stephen A
Gural/FEC/US To Ann Marie Terzaken/FEC/US@FEC
11/12/2008 10:35 AM cc

Subje Fw: RAD Assistance to OGC Staff Attorneys
ct

Fyi

Stephen A. Gura

Deputy Associate General Counsel--Enforcement
Federal Election Commission

(202) 694-1328

----- Forwarded by Stephen A Gura/FEC/US on 11/12/2008 10:35 AM -----

Jeff Jordan/FEC/US

11/12/2008 10:33 AM To Susan Lebeaux/FEC/US@FEC, Stephen A

Gura/lFEC/US@FEC
cc Gregory Baker/FEC/US@FEC

Subje RAD Assistance to OGC Staff Attorneys
ct

At our monthly meeting today it was noted that OGC Enforcement attorneys have been soliciting
the assistance of RAD analysts for mini research projects. My guess is that this is in response to
several objections, which now require more detailed analysis in preparation for up coming
Executive Sessions. Going forward, RAD would like all requests for research related to
Enforcement matters to be tracked through the Branch Chiefs directly, and not through the
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analyst who may be assigned to the particular committee. Thus, please inform Enforcement staff
to contact either Madelynn Lane (authorized branch) or Deborah Chacona (unauthorized branch)
for all research related questions.

Thanks for your assistance.

Jeff
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ENFORCEMENT PROCEDURE 2008-8

(DO #44462)
Ann Marlo
Terzaken/FECIUS To Enforcement Staff
12/1672008 08:26 AM cc Thomasenia Duncan/FEC/US@FEC
Subject Fw: Complaint Summaries (or Week of October
27-31, 2008

Good moming, everyone, With respect to distributing complaint summaries, | found the format
below very helpful and would like to ask our atlorneys to follow a similar format when it's their
turn. Thank you!

--- Forwarded by Ann Mare Terzaken/FEC/US on 12/16/2008 08:23 AM -~

Michael
Columbol/FECUS To General Counsel Staff
11/04/2008 12:45 PM e

Subject ‘Complaint Summaries for Week of October 27-31,
2008

[Note: this procedure has been edited to show four formatling examples)

Please find below short summarias of the complaints received Oclober 27-31, 2008 (also
summarized in the attached memos).

MUR 8109 (Durston for.Congress): Complaint alleges that Durston/Durston for Congress aired
two television ads that failed to fully comply with the Act's disclaimer requirements because they
allegedly contain the written ‘Paid for by Durston for Congress' disclaimer but do not contain a
candidate approval statement.
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MUR 6111 (WOSU Public Media, et al.): Complaint alleges that the two Respondents held a
televised forum for candidates in Ohio's 15th Congressional District that excluded one of the four
candidates on the ballot. Consequently, the Complaint asserts, the respondents (one is a
television station) selected which candidates would benefit from the forum and should be required
to register and report to the Commission as PACs. Further, the three candidates that benefited
from the Respondents’ forum should be required to disclose the respondents' expenditures for the
forum as independent expenditures on their Commission disclosure reports.
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ENFORCEMENT PROCEDURE 2008-7
(DO #44461)

Ann Marie
Terzaken/FEC/US To Ann Marie Terzaken/FEC/US

12/18/2008 12:55 PM cc Enforcement Staff, Lawrence
Calvert/ FEC/US@FEC, Nicole J St
Louis/FEC/US@FEC
Subject Re: F&LAsNotes Link

Actually, let me rephrase. If you are unsure about something, you should consult GLA.
Otherwise, it's optional. Thanks.

Ann Marie
Terzaken/FEC/US To Enforcement Staff
12/18/2008 12:52 PM cc Lawrence Calvert!FEC/US@FEC, Nicole J St
Louis/FEC/US@FEC
Subject F&LAs

I have received a few questions about F&LA's and whether we should be sending them to GLA
for review before we include them in our RTB notification packages. This issue will be the topic of
further discussion, and, in the meantime, you may send them to GLA when you are unsure about
something but doing so is optional. Thanks.
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Enforcement Procedure 2008-6

(DO #44460)
Ann Marie
Terzaken/FEC/US To Enforcement Staff
12/15/2008 01:18 PM cc Nicole J St Louis/fFEC/US@FEC

Subject Fw: SORs

One other thing, gang. Please keep Larry Calvert and Nicole St. Louis in the loop as to our
efforts to get the SORs completed, including cc'ing them on any emails you send to
Commissioners. Thanks.

----- Forwarded by Ann Marie Terzaken/FEC/US on 12/15/2008 01:16 PM -—--

Ann Marie Terzaken/FEC/US

12/11/2008 06:26 PM To. enforcement staff

cc Nicole J St Louis/FEC/US@FEC
Subject SORs

We will be soon sending the Commission a chart on a monthly basis that will identify the cases
that have SORs pending and make clear who's responsible for drafting the SOR - us or the
objecting Commissioners. The purpose is to make sure nothing falls through the cracks and
hopefully keep the timing of them on track so we do not receive as many requests to delay public
release of the MUR. | will also be sending an explanation re when SORs are required and under
what circumstances are they prepared by OGC v. the objecting Commissioners. | will send you
the material once they are finalized.

Please note that it will be GLA's responsibility to follow-up with Commissioners' offices on
pending SORs - to check in on a periodic basis re the status. An exception to this practice will be
in cases where a Commissioner has asked that the close-out letters be held pending the
completion of the SOR. In that case, we will need to rely upon the Enforcement attorney to
check-in with the relevant Commissioner office(s) re the SOR so that we can keep an eye on the
60-day jurisdictional requirement for filing a 437g(a)(8) suit. If you begin to approach 20 days,
please let your team leader know so that we can do what we can to get the closing letters
released.

Thank you for your cooperation.
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ENFORCEMENT PROCEDURE 2008-5 (DO #4222)

Ann Marie
Terzaken/FEC/US To Enforcement Staff
12/16/2008 04:21 PM cc Thomasenia Duncan/FEC/US@FEC

Subject Probable Cause Briefs

Some of you might recall that we used to attach cover memos to our probable cause briefs when
we submitted them to the General Counsel for review -- just a short summary of the basic story
and timeline of the case and any noteworthy issues the GC should be aware of. I'd like to restart
that approach and ask that we include cover memos (1-3 pages) with our briefs. | think it would
also be helpful if we attached the informational memo to the Commission withdrawing from pre-
probable cause conciliation. Our informational memos should follow an approach that airs on the
side of inclusion with respect to the details of the negotiations given the questions we have
received in recent months about the conciliation process in our cases, but if there are details not
specifically mentioned in the informational memo that may be worth noting to the GC, let's add
them to the cover memo as well.

If you have any questions about this, please discuss with your team leaders or you can raise
them with me at our next division meeting, if not sooner. Thank you in advance for your
cooperation.
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Last updated March 11, 2009

MUR Closeout Procedures Training
Public Record Review Process
December 9, 2008

I. The Public Record MUR Review Process

A. MUR File Items That Will Be Incjuded On the Public Record

¢ After the closed, or pending closure, MUR is logged in by the GLA Secretary, the
file is assigned to an Administrative Law Paralegal to take apart and assemble the
packet of documents that are to be placed on the public record. Only the
following documents are included on the public record:
1. The Complaint (Extemally Generated Matter)
2. Referrals from RAD or Audit (Intemally-Generated Matter)

3. Response to complaint and attachments that are already publicly available
(news articles);

4. Pre-RTB letters to potential Respondents and responses thereto (case-by-
case basis);

5. Designation of counsel;

6. Requests for extensions of time and responses;

7. Factual and Legal Analysis (F&LA);

8. Statement(s) of Reasons (SOR);

9. GC Reports, or portions of GC Reports, that recommend (1) dismissal, (2)
reason 10 believe, (3) no reason to believe, (4) no action at this time, (5)
probable cause 10 believe, (6) no probable cause to believe, (7) no further
action, or (8) acceptance of a conciliation agreement (see Interim
Disclosure Policy) if there is no F&LA or SOR to replace the GC Report.

A conciliation agreement does not replace a GC Report;

10. Response to reason to believe notification and attachments that are already
publicly available (news articles);

11. Probable cause brief;

12. Respondent’s reply brief;

S~ eua 0
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13. Transcript of Probable Causc Hearing (This is pursuant to the PCTB

Hearing Statement of Policy. However, these hearings can include
substantial discussion of what went on during pre-PCTB conciliation
which can never be disclosed pursuant to 2 U.S.C. § 437g(a)(4)(B)(i).
Thus, the transcripts must be screened heavily.);

14. Closcout lcttcers;

15. Signed conciliation agrecments (Signed by Commission and Respondent

(or representative));

16. Commission certifications on substantive determinations (e.g., dismissal,

RTB or No RTB, PCTB or No PCTB, no further action, accept the
conciliation agrcement); and

17. Evidence of payment of civil penalty or of disgorgement.

s The following documents are not placed on the public record:

1.

Sua Sponte complaints/submissions (unless also styled as a complaint
against another individual)(c.g. a committee filcs a sua sponte submission
regarding an embezzler on their stafl. [ the Commission treats the one
document both as a sua sponte submission by the committcc and a
complaint against the embezzler, the submission goes on as the
complaint.);

Referrals from another agency, e.g. DOJ, OGE;

GC Reports (1) where there is an F&LA or SOR that disposes of all issues
and all Respondents in the GC Report and (2) that is an intcrim report that.
does not disposc of an issue or Respondent;

GC Reports that are not delineated in the Interim Disclosure Policy (see
above);

Discovery documents. It is FEC policy to withhold all responses to FEC
requests for information whether the request was an informal request for
information or made during the compulsory process (e.g. requests for
clarification, interrogatories, document requcsts) Discovery documents are
the heart of the AFL-CIO case which prompted the Interim Disclosure
Policy;

Deposition Transcripts; and
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7. Commission certifications that are not dispositive (i.e. the certification
does not pertain to a GC Report on the Interim Disclosure Policy list (see
above)). (e.g., approving subpoenas).

8. Other misc. documents in the MUR file such as routing slips.
Note- There is sometimes confusion regarding affidavits. If an affidavit is submitted with a
response to a complaint, response to an RTB finding or included with a brief, the affidavit stays

on. Ifthe affidavit is submitted with informal or formal discovery, it stays off.

B. What Is Redacted From the Public Record File and Why

o The Admin. Law Paralegal is responsible for proposing initial redactions to the
public record MUR file. The Golden Rule is to disclose unless there is a policy,
law or other GLA/Admin. Law supervisor approved reason not to. Information
that is redacted from public record documents include:

1. Substantive information concerning conciliation (§ 437g(a)(4)(B)(i)FOIA
Exemption 3)

2. Information concerning open MURSs (§ 437g(a)(12)(A)/FOIA Exemption
3)

3. Other redactions:

a) All information, in any document, relating to any law enforcement
agency (Federal, State or local) unless it’s public information (i.e.
we keep off referrals to and from DQJ, our interactions with DOJ,
investigative material we’ve shared between the two agencies)
(FOIA Exemption 7)

b) Personal information (e.g. home address, phone, email) (FOIA
Exemption 6)

c) FEC deliberative process— anything OGC recommended to the
Commission that was rejected. (FOIA Exemption S)

d) Discovery biock quotes - references to discovery are OK, unless
it’s a block quote that is the meat of the document. (i.e. if the
block quote is the entire discovery document, redact; if the block
quote is a small portion of a 27 pg discovery document, keep in.)
(Interim Disclosure Policy/supervisor approved reason)

e) How the Commission determines civil penalties (legal strategy)

(FOIA Exemption 5) (Note- The calculations used to determine the
opening offer is kept off under FOIA Exemption 5, the substantive
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information that comes out during negotiations is kept off under §
437g(a)(4)(B)(1)/FOIA Exemption 3)

f) Attorney-client/Attorney work product privileged information
(FOIA Exemption 5)

g) Information of a personal sensitive nature, particularly concerning
parties not a part of the MUR but can also extend to Respondents.
(FOIA Exemption 6)

h) Internal document numbers and other trivial internal codes. (FOIA
Exemption 2)

i) Attachments, other than attachments to complaints, that are not
otherwise publicly available (Interim Disclosure Policy)

¢ Information that should not be redacted includes:
1. Procedural/factual information. (e.g. “We normally do X, Y and Z.”)

2. In GC Reports, discussions of the investigation and citations to
discovery documents. (In the past, this information has sometimes
been redacted. Given that the Commission relied on this
information to reach its determination, we believe this information
is essential to the public’s understanding of the Commission’s
rationale. We will still keep the documents off of the public record
in accordance with the AFL-CIO case and our Interim Disclosure
Policy. However, the documents are still considered agency records
under the FOIA and may be released if FOIAed, unless a FOIA
exemption applies.)

3. Anything that is already public information if there is not some very
good reason to redact it. (This is discretionary and should be done on a
case-by-case basis.)

s After the Admin. Law Paralegal completes their initial review; they will complete
their section of GLA/AL Form 1-B and transfer the file and form to the
Enforcement Attorney.

C. Enforcement Public Record MUR Review Process

¢ The Enforcement staff will be more familiar with the case than the Admin. Law
staff. Therefore, Enforcement is expected to review the proposed public record
file for items that the Admin. Law Paralegal may have missed. This includes, but
is not limited to, items such as:
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1. Does the proposed public record file contain all of the close-out letters
for the Complainant and all Respondents?

2. Is the file closed as to all Respondents?
3. Are all appropriate GC Reports included?

4. Is there a discovery document (informal or formal) included that
shouldn’t be?

5. Should the proposed public record file include another MUR that was
merged into the case?

6. Is there a personal email address or phone number included in the
proposed public record file that should be redacted?

7. Does the proposed public record file include legal strategy that should be
redacted?

8. Does the proposed public record file include conciliation information
that should be redacted?

9. Does the proposed public record file contain information about an open
MUR that should be redacted?

10. Are all appropriate Commission certifications included?

11. Are there any other documents that should be included on the public
record?

12. Are there documents that should be removed from the public record?

e Both the Enforcement Staff Attorney and the Enforcement Team Leader are
expected to write in the space provide on GLA/AL Form 1-B any issues they may
have found when reviewing the case. By initialing GLA/AL Form 1-B, the
Enforcement Staff Attorney and Team Leader are indicating that they have
reviewed the proposed public record MUR file for the items listed above.

o The proposed public record file, with the form, should be delivered to the GLA
Secretary so that it can be logged in.

D. Final Admin. Law Review Procedures

e After logging the file in, the GLA Secretary will return the proposed public record
file to the assigned Paralegal who will make appropnate changes.
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The proposed public record file is then assigned to an Admin. Law Attorney or
the Team Leader who is responsible for (1) ensuring that the appropriate
documents are withheld/included in the file, (2) reviewing proposed redactions,
and (3) reviewing and making a final determination on the Enforcement
comments that the Admin, Law Paralegal has not disposed of.

All Special Press Release cases will also be reviewed by the Associate General
Counsel for General Law and Advice.

Note- Pursuant to 11 C.F.R. 5.4(a)(4) the Commission must have closed MURSs on the public
record “no later than 30 days from the date on which all Respondents are notified that the
Commission has voted to close [the] file.” However, you should know that the Admin. Law
Team must get the case down to Public Records by the 25™ day after the closeout letters are sent
so that Public Records has enough time to prepare the documents for the public record.

II. Procedures for Reviewing Statements of Reasons

A.

When a final Commission circulated SOR is received by Admin. Law, it is
assigned to an Admin. Law Attorney.

The Admin. Law Attorney will immediately circulate GLA/AL Form 3-B and a
copy of the SOR to the Enforcement Staff Attorney and the Enforcement Team
Leader assigned to the case. (The Staff Attorney and Team Leader will each get
their own copies of the form and SOR.) The Admin. Law Attorney will also
begin their review of the SOR.

The Enforcement Staff Attorney and Team Leader must:

1. Check off on Form 3-B whether the SOR “does’ or “does not” contain
information protected by § 437g(a)(4)(B)(i) and 437g(a)(12)(A);

2. Provide the required information in the comment section, when necessary; and

3. Initial and date the form (affirming that they reviewed the SOR for §
437g(a)(4)(B)(i) and § 437g(a)(12)(A) protected information).

The Enforcement Staff Attorney and Team Leader should return their initialed
GLA/AL Form 3-B to the Admin. Law Staff Attorney as soon as possible.

When changes need to be made to an SOR:

» Enforcement staff will contact the Commissioners if the change pertains to an
issue in the case.

e Admin. Law staff will contact the Commissioners if the change pertains to a §
437g(a)(4)(B)(i) or §347g(a)(12)(A) issue.
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F. Revised SORs will be circulated according to the same procedures noted above.

G. The SOR will be made a part of the public record with the rest of the MUR file.
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

[DATE]
MEMORANDUM
TO: Assistant General Counsel [Identify assigned Enforcement team leader)
[/dentify Enforcement staff attorney)
FROM: (Admin Law Team circulating attorney)
SUBJECT:  Statements of Reasons (SOR) — MUR {rumber]
The following MUST be completed and returned to [Admin Law Team circulating
attorney] not later than the end of the 48-hour circulation period:
1. The attached proposed SOR ___ DOES __ DOES NOT contain any references to
open respondents or enforcement matters that would, if released, result in a breach of

confidentiality in violation of 2 U.S.C. § 437g(a)}(12). If you checked “DOES,” above,
explain here:

INITIALS : DATE

Additional Enforcement Materials




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural materials.shtml.

MUR [Number])
Page 2

2. The attached proposed SOR __ DOES __ DOES NOT contain any information
about the conciliation of this matter that would, if released, result in a breach of
confidentiality in violation of 2 U.S.C. § 437g(a)(4). If you checked “DOES,” above,
explain here:

INITIALS DATE

3. Other issues to note for record:

Attachment:

SOR, [identify signing Commissioner(s)], rec’d [date received in GLA)

(Continuation)

GLA Form 3-B
DOCS 32131v1
8/28/2007
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October 18, 2007

JQ/CS
Tran

Shonkwiler

Return: Admin Law
in-box®

NStL/Admin. Law -
Atiny

LC (if SPR)

MUR 5666 (MZM, Inc. PAC)

1. The Admin Law Team must note any issues that are debatable or unsettled under the Interim
Disclosure Policy and other applicable guidance:

Admin. Law Team Paralegal Date

2. Enforcement Staff: Please flag any unusual issues in the case that are not apparent upon review of the
file, e.g., issues raised during Commission meetings. Please check off your concurrence with proposed
contents of file and forward to your Team Leader.

Enforcement Staff Member Date
MUR 5666
Page 1 of 2
GLA/AL Form 1-B
DOCS 21217v3
3/1/2007
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3. Enforcement Team Leader: Please comment, if necessary. Please check off your concurrence and
return this form to Rm. 456. File then will be forwarded to Press Office and Public Disclosure Office.

Enforcement Team Leader Date

4, Admin Law Manager comments and approval for transmittal to Public Records.

File Reviewed by Admin. Law Mgr./Attny Date

MUR 5666

"~ Page2of2
GLA/AL Form 1-B
DOCS 212173
3172007
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MUR CLOSEOUT PROCEDURES OUTLINE
(1ast updated December 9, 2008)

CLOSEOUT PROCESS FOR REGULAR (NON-SPECIAL PRESS
RELEASE) CASES ‘

A. When the Final Report is on Circulation to the Commission:

1. Ensure all open Respondents are addressed in
recommendations of report on circulation.

. Notify Team Paralegal and Team Secretary of impending
closeout so they may be available for assistance.

. Start drafting closeout letters and preparing closeout packages
in cases with numerous respondents.

B. AFTER the Commission has Approved the Recommendations in
the Final GCR or Has Otherwise Closed the Case:

1. If a Statement of Reasons (“SOR”) is required, the Attorney
sends an e-mail to the Commission immediately upon the final
vote reminding the Commission that a SOR is necessary. The
e-mail should “cc” the Administrative Law Staff (“Admin Law
Team”) and Larry Calvert.

NOTE: An SOR is required when OGC recommends going
forward in a MUR, but the Commission votes against the
recommendation or does not have sufficient votes to move
forward. This only applies to complaint generated matters

because the Complainant needs a "decision" or "order"
explaining the rationale of a Commission action as a basis for a
civil suit. There is no need for an SOR in internally generated
matters or sua sponte submissions, but Commissioners can write
one regardless.

+ If a majority of the Commissioners vote against moving
forward on the recommendation, OGC writes a draft and
circulates it to the Commission for them to work with.

* If 3-3 split, the 3 who voted against going forward have to (e
write the SOR. All Commissioners who voted against moving.
forward should either write or sign on to an SOR, so that we
have a written rationale for the vote.

DOCS #41920
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MUR Closeout Procedures Outline

. Upon case closing, CELA will provide to the Attorney the
complete original case file, the final Commission Certification,
and the Closed MUR Routing Slip.

. Compare the Certification with the final recommendations in
the Report. If discrepancies are noted in the Certification (e.g.,
names are misspelled; it does not accurately reflect the
recommendations or the Commission vote), the Attorney
notifies the Commission Secretary, who will issue an Amended
Certification. By contrast, if this Office made an error in the
Report, such as omitting a recommendation for the disposition
of an open respondent, the Attorney drafts and forwards to the
Team Leader a Memorandum to the Commission to correct the
error.

. Review the case file and make sure all the necessary
documents appear in the file. The Attorney determines which
documents (conciliation agreements, F&LAs, dispositive
GCRs) should be included in the closeout packages.

. If GCRs or F&LAs are to be included in the closeout packages,
give them to the Admin Law Team for redaction. Once the
Admin Law staff has redacted the documents and provided
them to the Attorney, the Attorney reviews them for accuracy.

NOTE: All F&LAs and GCRs that are to be included in any
Respondent notifications need to be redacted by the Admin
Law Team. Documents that need to be redacted should be
placed in the box behind the GLA secretary’s (Jackie
Crawford’s) desk.

. The Attorney works with the Team Paralegal in selecting the
appropriate template forms and in drafting the closeout letters
(including respondents who were previously notified that the
case was closed as it pertained to them). The Attorney
provides the Team Paralegal with all available information
necessary for completing the letters (e.g., the case file, and/or
names of opposing counsel and current contact information,
etc.).

. Within five working days of receiving the case file from
CELA, the Attorney transfers the complete case file (with a
copy of the final Commission Certification) to Admin Law for
redaction. Admin Law Staff should receive the file preferably
before the closing letters are mailed.
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MUR Closeout Procedures Outline

10.

11.

12,

NOTE: Case files for matters where the Commission declines
to open a MUR do not appear on the public record. As such,
these files are not given to Admin Law staff. They need to be
returned to CELA.

The Attorney enters on the Closed MUR Routing Slip the date
of transfer to Admin Law and whether an SOR has been or will
be issued in this case, and then forwards the Slip to the Special
Assistant to the Associate GC (Maura Callaway).

The Attorney directs the Team Paralegal or Team Secretary to
prepare mailing envelopes and copy relevant attachments
(conciliation agreements, F&LAs and/or redacted GCRs).

The Attomney reviews the closeout packages and submits them
to the Team Leader/Associate GC for review and signature. If
there is a conciliation agreement, the original agreement signed
by the respondent and accepted by the Commission goes to the
Associate GC for signature, after which the Associate GC
forwards the conciliation agreement to CELA for processing.

NOTE: All CA’s needing the Associate GC’s signature
should be submitted to Cindy Myers with a routing slip, so that
Cindy can log it in. Once it has been signed, Cindy will
forward it to CELA for processing. If the staff attorney needs
the CA immediately, Cindy should be notified and she will
make a copy for CELA and send the original to the attomney.

The Team Leader/Associate GC will return the closeout
packages to the Attorney.

BEFORE the closeout packages are mailed, the Attorney
notifies the Commission via e-mail of case closing, and the
date the closeout packages are to be mailed. See Enforcement
Procedure 2004-1 (DOCS #7501). The case number and name
of primary respondent must be included in the email subject
line and should “cc” the Admin Law Team and Larry Calvert.

* This notification to the Commission should be completed
several hours before the packages are to be mailed; a good
practice is to send the e-mail in the moming if the packages are
to be mailed that afternoon, or send the e-mail in the aftemoon
when the packages are to mailed out the next morning.
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MUR Closeout Procedures Qutline

12

13.

SAMPLE E-MAIL:

MUR 5913 (International Longshoremen's Association) is
now closed. The notification letter will be mailed
tomorrow momming. The file may now be made public
within the next 30 days. No statement of reasons is
required for this matter.

NOTE: Because closed matters are to be placed on the public
record within 30 days, Admin Law prefers that closeout
packages are not mailed on Fridays as this will reduce the
amount of time they have for preparation of the public record.

After the e-mail notification to the Commission of the case
closing, the Attorney forwards the closeout packages to CELA
for mailing.

NOTE: The routing slip should be clearly marked “Close Out
Letters” for proper processing by CELA. Upon receiving a
copy of the closeout package that was mailed, the Attorney
should check with Julia Queen and/or Candace Salley to see if
they have received a copy of the package, and provide a copy
of the packet to them if necessary to expedite the case closing
process.

Once Admin Law has redacted the case file, it will forward the
redacted file to the Attorney to review for accuracy, Admin
Law also provides to the Attomey a cover sheet on which the
Attorey records any discrepancies or other comments. After
the Attorney reviews the file, he or she initials the cover sheet
and forwards it with the file to the Team Leader. Once the
Team Leader has reviewed the file and initialed the cover
sheet, he or she returns it to Admin Law.

NOTE: The Attorney and Team Leader should complete their
reviews of the redacted file as quickly as possible, returning it
to Admin Law along with the cover sheet in two to three
working days.

The Attorney reviews all CMS entry fields for accuracy (e.g.,
“players,” “‘calendar,” “findings,” ““final violations”). The
Attorney directly revises or completes calendar events in the
Case Notebook, which are directly related to the team picks
(such as back and forth drafts and mailings); for other entries in
the Case Notebook (such as the stage entries), and for the
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MUR Closeout Procedures Outline

Entity Notebook, the Attorney notifies CELA of any necessary
changes.

. The Attorney reviews DOCS Open profiles for accuracy and
makes any necessary changes (e.g., in the Document Profile,
verify that “Document Access” in the “Access Control” field
includes “OGC?” (that is, all OGC staff) as read-only, and in the
“Document Status” field, indicate which documents are “Final”
or “Final to Commission,” as appropriate).

CLOSEQUT PROCESS FOR SPECIAL PRESS RELEASE CASES:

Until further notice, all cases will be released through as regular, rather
than special, press releases. As of October 2008, the Commission's Press
Committee is studying possible revisions to the Special Press Release
Policy, including raising the civil penalty threshold.

Special Press Release indicators: (See DOCS #5775, Enforcement Procedure
2003-10, for detailed Press Release information.)

a). Matters in which aggregate civil penalties will exceed SSOK; or,

b). Cases in which the Commission has applied or interpreted a statutory
or regulatory provision for the first time, or is taking its first action
based on any change in the law due to a court decision;

c). Additionally,

i). other matters involving undeveloped and/or important legal
principles, or new trends in political activity that may be of
interest to the public; or

ii). when the Commission has specifically approved a detailed
release.

A. BEFORE the Final GCR is Circulated to the Commission:

1. The Attorney notifies the Team Leader, Associate GC, and
supervisors in Admin Law and CELA that the matter is about
to close and that it is a press release matter.

2. The Attorney notifies the Team Paralegal and Team Secretary
of impending closeout so they may be available for assistance.
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MUR Closeout Procedures Outline

CELA will transmit the complete original case file to Admin
Law for immediate redaction. See Enforcement Procedure
2005-4 (DOCS #22048). The Attorney confirms this
transmittal.

If GCRs or other specific documents that may need to be
redacted are to be provided to respondents or complainant, the
Attorney notifies the Admin Law Team at this time. See
Enforcement Procedure 2005-2 (DOCS #21078).

. The Attorney prepares a summary of the case in “bullet-point”

format. Generally, the bullet points describing the underlying
facts should be copied from the final conciliation agreement(s)
and/or GCRs. The bullet points should note the respondents
with whom the Commission entered into conciliation, how
respondents violated the law, how much each paid in civil
penalties and dispositions of other respondents. See
Enforcement Procedure 2006-4 (DOCS # 21978).

The Attomney submits the draft bullet-point summary along
with the final GCR to the Team Leader for approval.

Upon Team Leader approval of the bullet-point summary and
final GCR, the Team Leader submits these documents to the
Associate GC for immediate review.

Upon the Associate GC’s approval of the bullet-point summary
and final GCR, he or she will submit the final GCR for
circulation to the Commission. The Associate GC will hold the
bullet-point summary until the Commissjon closes the file in
the case.

B. AFTER the Final GCR has Circulated to the Commission and the

Commission has Approved the Recommendations or has
Otherwise Closed the Case:

FOLLOW THE SAME STEPS AS WITH REGULAR (NON-
SPECIAL PRESS RELEASE) CASES. ADDITIONAL OR
ALTERNATE PROCEDURES ARE NOTED IN ITALICS.

1.

Immediately upon the Commission closing the case, the
Attorney reminds the Associate GC to transmit the previously-
approved bullet-point summary to the Press Office. NOTE:
The summary should be transmitted to the Admin Law Team at
the same time.
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MUR Closeout Procedures Qutline

2. If an SOR is required, the Attorney sends an e-mail to the
Commission immediately upon the final vote reminding the
Commission that a SOR is necessary. The e-mail should “cc”
the Admin Law Team and Larry Calvert.

3. The Attorney receives the final Commission Certification and
Closed MUR Routing Slip from CELA.

4. The Attorney compares the Certification with the final
recommendations in the Report and/or the Commission’s
actions at the Executive Session. If discrepancies are noted in
the Certification (e.g., names are misspelled; it does not
accurately reflect the recommendations of the Commission
vote), the Attorney notifies the Commission secretary, who will
issue an Amended Certification. By contrast, if this Office
made an error in the Report, such as omitting a
recommendation for the disposition of an open respondent, the
Attorney drafts and forwards to the Team Leader a
Memorandum to the Commission to correct the error.

5. The Attorney gives the final Report to Admin Law for
redaction, if it will be provided to respondents and/or
complainant. Once Admin Law has redacted all the documents
identified by the Attorney for redaction, the Attorney reviews
them for accuracy.

6. The Attorney notifies the Commission via e-mail of the case
closing; that it is a special press release case and the reason
why, that notification letters will be sent immediately prior to
public release; and that Admin Law will notify the Commission
of the release date. See Enforcement Procedure 2004-1(DOCS
#7501). The case number and name of primary respondent
must be included in the e-mail subject line.

SAMPLE E-MAIL:
On March 20, 2007, the Commission voted tovaccept a
conciliation agreement with America's Foundation and closed

the file in this matter. (The Commission earlier had conciliated
with Highmark Inc. and Bruce Hironimus).

This is a Special Press Release case in light of the civil penalties
totaling over $50,000. GLA will notify the Commission of the
release date.

No Statements of Reasons are required.
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MUR Closeout Procedures Qutline

7. The Attorney works with the Team Paralegal in selecting the
appropriate template forms and in drafting the closeout letters
(including respondents who were previously notified that the
- case was closed as it pertained to them). The Attomey
provides the Paralegal with all available information necessary
for completing the letters (e.g., names of opposing counsel and
current contact information, etc.).

8. The Attorney directs the Team Paralegal or Team Secretary to
prepare mailing envelopes and to copy relevant attachments
(conciliation agreements, F&LAs and/or redacted GCRs).

NOTE: In a case with numerous respondents to be notified,
the tasks of drafting closeout letters and preparing envelopes
should begin prior to the closing of the case.

9. The Attorney enters on the Closed MUR Routing Slip whether
a Statement of Reasons has been issued or will be issued in this
case, and then forwards the Routing Slip to the Special
Assistant to the Associate GC (Maura Callaway).

10. Once the Press Office prepares its draft press release and
provides it to the Attorney, the Attorney reviews it immediately
and discusses it with Team Leader and Associate GC,
particularly regarding any suggested revisions.

NOTE: The timing of the Attorney’s review may be
particularly sensitive because the Attorney may receive the
draft press release at the same time the Attorney is notified that
the press release date is the following day.

11. The Attorney reminds the Associate GC to:
a). forward to the Press Office any comments concerning
the draft press release, and
b). inform Admin Law that the comments have been
Jorwarded.
NOTE: After OGC reviews the draft press release and the
Press Office makes revisions, if any, the Press Office circulates
the press release to the Commission for review.

12. Once Enforcement Staff, Admin Law, the Press Office and the
Public Disclosure Division determine the press release date,
the Attorney finalizes the closeout letters and forwards them to
Team Leader and then the Associate GC, if necessary, for
approval and signatures. NOTE: Staff attorneys should keep
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MUR Closeout Procedures Outline

their Team Leaders and the Associate GC for Enforcement
apprised of the press release date.
DO NOT FORWARD THE LETTERS TO CELA FOR
MAILING AT THIS TIME.

13. Once Admin Law has redacted the case file, it will forward the
redacted file to the Attorney to review for accuracy. Admin
Law also provides to the Attorney a cover sheet on which the
Attorney records any discrepancies or other concerns. After
the Attorney’s review, he or she initials the cover sheet and
forwards it with the file to the Team Leader for review. Once
the Team Leader has reviewed the file and initialed the cover
sheet, he or she returns it to Admin Law. NOTE: The
Attorney and Team Leader should complete their review of the
redacted file as quickly as possible, returning it to Admin Law
along with the cover sheet within two to three days.

C. The Day BEFORE the Press Release Date:

1. The Attorney obtains from CELA the original of any
conciliation agreement signed by respondent and accepted by
the Commission and provides it to the Associate GC for
signature; the Attorney should inform the Associate GC that
the conciliation agreement is part of a press release matter and
must be signed immediately. The Attomey should also attach a
copy of the fully executed conciliation agreement to the closing
letters addressed to that respondent and to the complainant, if
there is one.

NOTE: All CA’s needing the Associate GC's signature
should be submitted to Cindy Myers with a routing slip, so that
Cindy can log it in. Once it has been signed, Cindy will
forward it to CELA for processing. If the staff attorney needs
the CA immediately, Cindy should be notified and she will
make a copy for CELA and send the original to the attorney.

2. The Attorney instructs the Team Secretary to:
a). make one complete copy of each final closeout
package;
b). forward these copies to Admin Law for processing;
c). fax the closeout packages at close of business to the
principal respondents;l and

' In some instances, the closeout packages should be faxed the moming of the press release (e.g., if the
case is to go public on 2 Monday, fax the closeout packages Monday moming, rather than the previous
Friday COB).
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d). transmit the originals to CELA for normal copying and
mailing.

NOTE: Closeout letters to complainants are not faxed.
Letters to complainants should be mailed the day of the
release.

3. The Attomney notifies the Press Office that the letters are ready
for mailing.

D. Additional Tasks

1. Around the day of the press release, Admin Law sends an e-
mail informing the Commission and several OGC personnel,
including the Attorney, that the case file is being sent to the
Press Office.

SAMPLE E-MAIL:
The partial file in MUR 5379 (Alex Penelas US Senate
Campaign) was forwarded to the Press Office and Public
Disclosure Office September 2, 2008. The special press
release is scheduled for tomorrow September 11, 2008.

No Statements of Reasons are required.

2. The Attomey reviews all CMS entry fields for accuracy (e.g.,
“players,” “calendar,” “findings,” “final violations”). The
Attomey directly revises or completes calendar events in the
Case Notebook, which are directly related to the team picks
(such as back and forth drafts and mailings); for other entries in
the Case Notebook (such as the stage entries), and for the
Entity Notebook, the Attomey notifies CELA of any necessary
changes.

3. The Attorney reviews DOCS Open profiles for accuracy and
makes any necessary changes (e.g., in the Document Profile,
verifies that “Document Access” in the “Access Control” field
includes “OGC (that is, all OGC staff) as read-only, and in the
“Document Status” field, indicates which documents are
“Final” or “Final to Commission,” as appropriate).

4. The Attorney reviews the draft FEC Record article on the case.
The draft is sent to the Attorney via e-mail by staff from the
Information Division. The Attorney will forward any
suggested revisions to the Team Leader or directly to the
Information Division.

10
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MUR CLOSEOUT PROCEDURES

CHECKLIST

REGULAR (NON-SPECIAL PRESS RELEASE) CASES

Final Report on Circulation

O Ensure all open Respondents are addressed in recommendations

O Notify Team Paralegal and Team Secretary of impending closeout so they may be
available for assistance

[0 Start drafting closeout letters and preparing closeout packages in cases with numerous
respondents

After Commission Votes to Close the Matter

O If Statement of Reasons (“SOR”) required, send e-mail reminder to Commission and
“cc” Admin Law Team

CELA provides case file, Certification and Closed MUR Routing Slip to attorney
Check accuracy of Certification
Review case file and make sure all necessary documents appear in file

Draft closeout letters using appropriate Templates

o o G a .

Give Factual and Legal Analyses and GCRs that are to be included in closeout
packages to Admin Law for redaction

a

Transfer CELA’s complete case file within 5 working days of receiving file to Admin
Law (preferably before closing letters have been mailed). Include copy of final
Commission Certification.

0 Complete Closed MUR Routing Stip and Return to Speeial Assistant to the Associate
GC (Maura Callaway)

O Submit closeout packages to Team Leader and/Associate GC for review and
signature.

O Submit CAs for Associate GC’s signature to Cindy Myers. Attach routing slip.

Docs # 41839
Revised 12/9/2008
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MUR Closeout Procedures Checklist

O Closeout packages returned to Attorney

O Notify Commissioners via e-mail of the case closing and the date the closeout
packages are to be mailed. E-mail should be sent several hours BEFORE mailing
(e.g., send e-mail in the moming and mail packages in the afternoon, or send e-mail
in the afternoon and mail packages the next day). Avoid sending close out packages
on Fridays. -

O Review Admin Law’s redacted file

O Review CMS entry fields for accuracy and make necessary changes

O Review DOCS Open profiles for accuracy and make necessary changes

SPECIAL PRESS RELEASE CASES

Before Final Report Circulates to Commission

3 Notify Team Leader, Associate GC, Admin Law Team and CELA that press release
matter is about to close

O Notify Team Paralegal and Team Secretary of impending closeout so they may be
available for assistance

O Start drafting closeout letters and preparing closeout packages in cases with numerous
respondents

OO CELA provides case file, Certification and Closed MUR Routing Slip to attorney
Provide documents that need to be redacted to Admin Law

O Prepare “buliet-point” summary of case, submit for approval

After Commission Votes to Close the Matter

O Remind Assoctate GC to transmit bullet-point summary to Press Office and “cc”
Admin Law Team :

O FOLLOW STEPS FOR REGULAR (NON-PRESS RELEASE) CASES
O Give Final Report to Admin Law for redaction
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MUR Closeout Procedures Checklist

O Notify Commissioners via e-mail of the case closing; that it is a special pres release
case and reason why; that notification letters will be sent immediately prior to public
release; and that Admin Law will notify Commission of release date.

O Review draft press release provided by Press Office; Forward Comments concerning
draft press release to Press Office and “cc” Admin Law.

O Once press release date determined, finalize closeout packets. Do not forward the
letters to CELA for mailing at this time.

O Review Admin Law’s redacted file

OO0 DAY BEFORE PRESS RELEASE DATE: Submit CAs for Associate GC’s
signature to Cindy Myers. Attach routing slip.

O Closeout packages returned to Attorney.
o Make 1 complete copy for Admin Law
o Fax closeout packages to Respondents only at close of business (or Monday
morning if case is to go public on a Monday).
o Closeout letters to complainants are mailed the day of the release.
o Transmit original packages to CELA for mailing
o Notify Press Office that letters are ready for mailing

O AROUND DAY OF PRESS RELEASE: Admin Law sends e-mail to Commission

REFERENCES
MUR Closeout Procedures Outline — Docs Open # 41920

Enforcement Procedures # 2003-10, 2004-1, 2005-2, 2005-4, 2006-4
Enforcement Manual Chapter on Closeout Procedures
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MUR Closeout Procedures Training
Public Record Review Process

December 9, 2008

Overview

I. The Public Record MUR Review Process
A. MUR File Items That Will Be Included On the Public Record
B. An Explanation Of What Is Redacted From the Public Record File And Why
C. Enforcement Public Record MUR Review Process
D. Final Admin. Law MUR Review Procedures
II. The Procedures For Reviewing Statements Of Reasons
III. Handouts-

A. Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files
(Interim Disclosure Policy); 68 FR 70426

B. Admin. Law MUR Review circulation form (GLA/AL Form 1-B)
| C. Admin. Law SOR Review circulation form (GLA/AL Form 3-B)

Presented by- Nicole J. St. Louis
Assistant General Counsel, Administrative Law
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issued by the Small Business
Administration at 13 CFR part 121.

Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 50.109 or 10 CFR
72.62) does not apply to this direct final
rule because this amendment does not
involve any provisions that would
impose backfits as defined. Therefore, a
backfit analysis is not required.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

u For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553; the
NRC is adopting the following
amendments to 10 CFR part 72,

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED WASTE
GREATER THAN CLASS C WASTE

» 1. The authority citation for part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 63 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102-
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91~190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.

42(b) and 148(c), (d), Pub. L. 100-203, 101

Additional Enforcement Materials

Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c).(d)). Section 72.46 also
issued under sec. 189, 68 Stat, 955 {42 U.S.C.
22139); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(3]).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a}, 96 Stat.
2252 (42 U.S.C. 10198).

w 2.In §72.214, Certificate of
Compliance 1004 is revised to read as
follows:

§72.214 Llist of approved spent fuel
storage casks.
- * » . *

Centificate Number: 1004.

Initial Certificate Effective Date: January
23,1995,

Amendment Number 1 Effective Date:
April 27, 2000.

Amendment Number 2 Effective Date:
September 5, 2000.

Amendment Number 3 Effective Date:
September 12, 2001.

Amendment Number 4 Effective Date:
February 12, 2002.

Amendment Number 5 Effective Date:
[Reserved).

Amendment Number 6 Effective Date:
December 22, 2003.

Amendment Number 7 Effective Date:
March 2, 2004.

SAR Submitted by: Transnuclear, Inc.

SAR Title: Final Safety Analysis Report for
the Standardized NUHOMS® Horizontal
Modular Storage System for Irradiated
Nuclear Fuel.

Docket Number: 72-1004.

Certificate Expiration Date: January 23,
2015.

Model Number: Standardized NUHOMS®-
24P, NUHOMS® -52B, NUHOMS®-61BT,
NUHOMS®-32PT, and NUHOMS® —-24PHB.

. - * . *

Dated at Rockville, Maryland, this 19th day
of November, 2003.

For the Nuclear Regulatory Commission.
William F. Kane,
Acting Executive Director for Operations.
[FR Doc. 03-31207 Filed 12-17-03; 8:45 am)
BILLING COOE 7590-01-P

FEDERAL ELECTION COMMISSION
11 CFR Parts 4 and 111
{Notice 2003-25)

Statement of Policy Regarding
Disclosure of Closed Enforcement and
Related Files

AGENCY: Federal Election Commission.
ACTION: Statement of policy.

SUMMARY: The Commission is adopting
an interim policy with respect to
placing closed files on the public record
in enforcement, administrative fines,
and alternative dispute resolution cases.
The categories of records that will be
included in the public record are
described below. This is an interim
policy only; the Commission will
conduct a rulemaking in this respect,
with full opportunity for public
comment, in 2004.
EFFECTIVE DATE: January 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Vincent J. Convery, Jr., Assistant
General Counsel, 999 E Street, NW.,
Washington, DC 20463, 202-694-1650
or 1-800-424-9530.
SUPPLEMENTARY INFORMATION: The
“confidentiality provision" of the
Federal Election Campaign Act, 2 U.S.C.
431 et seq., (FECA), provides that: *Any
notification or investigation under
[Section 437g] shall not be made public
by the Commission * * * without the
written consent of the person receiving
such notification or the person with
respect to whom such investigation is
made.” 2 U.S.C. 437g(a)(12)(A). For
approximately the first twenty-five years
of its existence, the Commission viewed
the confidentiality requirement as
ending with the termination of a case.
The Commission placed on its public
record the documents that had been
considered by the Commissioners in
their determination of a case, minus
those materials exempt from disclosure
under the FECA or under the Freedom
of Information Act, 5 U.S.C. 552,
(FOIA). See 11 CFR 5.4(a)(4). In AFL-
CIOv. FEC, 177 F.Supp.2d 48 (D.D.C.
2001), the district court disagreed with
the Commission’s interpretation of the
confidentiality provision and found that
the protection of section 437g(a)(12)(A)
does not lapse at the time the
Commission terminates an
investigation. 177 F.Supp.2d at 56.
Following that district court decision,
the Commission placed on the public
record only those documents that
reflected the agency’s “final
determination’ with respect to
enforcement matters. Such disclosure is
required under section 437g(a){4)(B)(ii)
of the FECA and section (a)(2)(A) of the
FOIA. In all cases, the final
determination is evidenced by a
certification of Commission vote. The
Commission also continued to disclose
documents that explained the basis for
the final determination. Depending
upon the nature of the case, those
documents consisted of General
Counsel’s Reports (frequently in
redacted form); Probable Cause to
Believe Briefs; conciliation agreements;
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Statements of Reasons issued by one or

more of the Commissioners; or, a

* combination of the foregoing. The

- district court indicated that the
Commission was free to release these
categories of documents. See 177
F.Supp.2d at 54 n.11. In administrative
fines cases, the Commission began
placing on the public record only the
Final Determination Recommendation
and certification of vote on final
determination. In alternative dispute
resolution cases, the public record
consisted of the certification of vote and
the negotiated agreement.

Although it affirmed the judgment of
the district court in AFL-CIO, the Gourt
of Appeals for the District of Columbia
Circuit differed with the lower court’s
restrictive interpretation of the

tah ovisiorof2-H:8:€:
437g(a)(12)(A). The Court of Appeals
stated that: “the Commission may well
be correct that * * * Congress merely
intended to prevent disclosure of the
fact that an investigation is pending,”
and that: “deterring future violations
and promoting Commission .
accountability may well justify releasing
more information than the minimum
disclosures required by section
437g(a)."" See AFL-CIOv. FEC, 333 F.3d
168 (D.C. Cir. 2003) at 174, 179.
However, the Court of Appeals warned
that, in releasing enforcement
information to the public, the
Commission must “attempt to avoid
unnecessarily infringing on First
Amendment interests where it regularly
subpoenas materials of a ‘delicate nature
* * * represent{ing) the very heart of
the organism which the first amendment
was intended to nurture and protect.’”
Id. at 179. {Citation omitted). The
decision suggested that, with respect to
materials of this nature, a “balancing” of
competing interests is required—on one
hand, consideration of the
Commission’s interest in promoting its
own accountability and in deterring
future violations and, on the other,
consideration of the respondent’s
interest in the privacy of association and
belief guaranteed by the First
Amendment. Noting that the:
Commission had failed to tailor its
disclosure policy to avoid unnecessarily
burdening the First Amendment rights
of the political organizations it
investigates, id. at 178, the Court found
the agency's disclosure regulation at 11
CFR 5.4(a)(4) to be impermissible. Id. at
179.

The Commission is issuing this
interim policy statement to identify
several categories of documents integral

_to its decisionmaking process that will
- he disclosed upon termination of an
enforcement matter. The categories of

documents that the Commission intends
to disclose either do not implicate the
Court’s concerns, e.g., categories 8, 9
and 10, or, because they play a critical
role in the resolution of a matter, the
balance tilts decidedly in favor of public
disclosure, even if the documents reveal
some confidential information.

With respect to enforcement matters,
the Commission will place the following
categories of documents on the public
record:

1. Complaint or interna) agency
referral;

2. Response to complaint;

3. General Counsel’s Reports that
recommend dismissal, reason to believe,
‘no reason to believe, no action at this
time, probable cause to believe, no
probable cause to believe, no further

attached to, a document specifically
subject to release under this interim
ractice, that document or record will
e disclosed if it is, or was, otherwise
publicly available.

The Commission will place
documents on the public record in all
cases that are closed, regardless of the
outcome. By doing so, the Commission
complies with the requirements of 2
U.S.C. 437g(a)(4)(B)(ii) and 5 U.S.C.
552(a)(2)(A). Conciliation Agreements
are placed on the public record
pursuant to 2 U.S.C. 437g(a)(4)(B)(ii).

The Commission will place these
documents on the public record as soon
as practicable, and will endeavor to do
so within thirty days of the date on
which notifications are sent to
complainant and respondent. See 11

; 1ation
agreement;

4. Notification of reason to believe
findings (including Factual and Legal
Analysis);

5. Respondent’s response to reason to
believe findings;

6. Briefs (General Counsel’s Brief and
Respondent's Brief);

7. Statements of Reasons;

8. Conciliation Agreements;

9. Evidence of payment of civil
penalty or of disgorgement; and

10. Certifications of Commission
votes.

In addition, the Commission will
make certain other documents available
which will assist the public in
understanding the record without
intruding upon the associational
interests of the respondents. These are:

1. Designations of counsel;

2. Requests for extensions of time;

3. Responses to requests for
extensions of time; and

4. Closeout letters.

The Commission is placing the
foregoing categories of documents on
the public record in all matters it closes
on or after January 1, 2004.

The Commission is not placing on the
ublic record certain other materials
om its investigative files, such as

subpoenaed records, deposition
transcripts, and other records produced
in discovery, even if those evidentiary
documents are referenced in, or
attached to, documents specifically
subject to release under this interim
practice. Release of these underlying
evidentiary documents may require a
closer balancing of the competing
interests cited by the D.C. Circuit.
Accordingly, the Commission will
consider the appropriateness of
disclosing these materials only after a
full rulemaking with the opportunity for
public comment. However, if a
document or record is referenced in, or

CFR 111.20(aJ. In the event a Statement
of Reasons is required, but has not been
issued before the date proposed for the
release the remainder of the documents
in a matter, those documents will be
placed on the public record and the
Statement of Reasons will be added to
the file when issued.

With respect to administrative fines
cases, the Commission will place the
entire administrative file on the public
record, which includes the following:

1. Reason to Believe recommendation;

2. Respondent’s response;

3. Reviewing Officer’s memoranda to
the Commission;

4. Final Determination
recommendation;

5. Certifications of Commission votes;

6. Statements of Reasons;

7. Evidence of payment of fine; and

8. Referral to Department of the
Treasury.

With respect to alternative dispute
resolution (ADR) cases, the Commission
will place the following categories of
documents on the public record:

1. Complaint or internal agency
referral;

2. Response to complaint;

3. ADR Office’s case analysis report to
the Commission;

4. Notification to respondent that case
has been assigned to ADR;

5. Letter or Commitment Form from
respondent participating in the ADR
program;

6. ADR Office recommendation as to
settlement;

7. Certifications of Commission votes;

?:i Negotiated settlement agreement;
an

9. Evidence of compliance with terms
of settlement.

When disclosing documents in
administrative fines and alternative
dispute resolution cases, the
Commission will release publicly
available records that are referenced in,
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or attached to, documents specifically
subject to release under this interim
practice.

With this interim policy, the
Commission intends to provide
guidance to outside counsel, the news
media, and others seeking to understand
the Commission's disposition of
enforcement, administrative fines, and
alternative dispute resolution cases and,
thus, to enhance their ability to assess
particular matters in light of past
decisions. In all matters, the
Commission will continue to redact
information that is exempt from
disclosure under the FECA and the
FOIA.

As discussed above, the Commission
hereby is announcing an interim policy.
A rulemaking, with full opportunity for
public comment, will be initiated in
2004.

Dated: December 12, 2003.

Ellen L. Weintraub,

Chair, Federal Election Commission.

{FR Doc. 03~31241 Filed 12-17-03; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-266-AD; Amendment
39-13388; AD 2003-25-05)

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, -103, -106, 201,
-202, -301, -311, and =315 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Bombardier DHC—
8-102, -103, -106, ~-201, -~202, -301,
-311, and -315 airplanes, that currently
requires inspections to detect breakage
in the struts of the rear mount strut
assemblies on the left and right engine
nacelles, and replacement of any broken
struts. The existing AD also requires
eventual replacement of all currently
installed struts with new and/or
reworked struts, as terminating action
for the inspections. The amendment
requires new repetitive inspections of
the strut assemblies for cracking of
struts replaced per the existing AD, and
replacement of any cracked strut with a
new, machined strut, The amendment
also changes the applicability of the
existing AD by adding certain airplanes
and removing certain other airplanes,
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and includes an optional terminating
action for the repetitive inspections. The
actions specified by this AD are
intended to prevent failure of the engine
rear mount struts, which could result in
reduced structural integrity of the
nacelle and engine support structure.
This action is intended to address the
identified unsafe conditions.

DATES: Effective January 22, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 22,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, 123 Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW,, Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, Airframe
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York 11581; telephone (516) 256~7523;
fax (516) 568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-04-09,
amendment 39-8829 (59 FR 8393,
February 22, 1994), which is applicable
to certain Bombardier Model DHC-8-
100 and DHC-8-300 airplanes, was
published in the Federal Register on
October 9, 2003 (68 FR 58283). The
action proposed to require new
repetitive inspections of the strut
assemblies for cracking of struts
replaced per the existing AD, and
replacement of any cracked strut with a
new, machined strut. The action also
proposed to change the applicability of
the existing AD by adding certain
airplanes and removing certain other
airplanes, and proposed to include an
optional terminating action for the
repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA's
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 192
airplanes of U.S. registry that will be
affected by this AD.

The actions that are currently
required by AD 94-04-09 take
approximately 16 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour.
Required parts are provided by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the currently required actions is
estimated to be $1,040 per airplane.

The new detailed inspection that is
required in this AD action takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the required
inspection on U.S. operators is
estimated to be $12,480, or $65 per
airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cast impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The optional terminating action, if
done, will take approximately 16 work
hours per strut to accomplish, at an
average labor rate of $65 per work hour.
Required parts will cost aproxiamately
$800 per strut. Based on these figures,
the cost impact of the optional
terminating action is estimated to be
$1,840 per strut, per airplane.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above,
certify that this action (1) is not a
“significant regulatory action’* under
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ENFORCEMENT PROCEDURE 2008-3
DO #40571

Ann Marle
Terzaken/FEC/US To Enforcement Staff
10/16/2008 04:15 PM cc Gregory Baker/FEC/US@FEC, Jeff
Jordan/FEC/US@FEC
Subject Processing of CAs

Hi all. In the spirit of having good internal controls, | need to ask all of you to follow the procedure
set forth below for signatures on CAs.

From this point forward, | will not be able to sign CAs and give them back directly to you for
inclusion in the public record. | need to ask all of you to instead send the CAs through Cindy with
a routing slip (as you would a report) so that she can log it in and, after | sign, send the document
to CELA for processing. If the CA does not make it to CELA before you send it to public records,
the appropriate CMS entries are not made. CMS entries are critical because they are the only
way that the CA and civil penalty can be accounted for by the Finance Office. In addition, the
penalties need to be in CMS for purposes of running our own stats and accurately answering
questions from the Hill and press about the civil penalties obtained by the Commission.

In difficult circumstances, where there's a rush to get the CA on the public record in special press
release cases, you can go to CELA to make a copy of the original signed CA, leave the copy with
CELA, and then walk the original CA down to GLA or public records.

Thanks for your cooperation.

«©
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ENFORCEMENT PROCEDURE 2008-2
(DO # 38218)

EMAIL TO: Enforcement Staff

FROM: Ann Marie Terzaken
Associate General Counsel

Now that we are beginning to close some of our cases again, please review our
current close-out procedures. You will hopefully recall that with respect to email
notifications to the Commission about closing letters, we changed our procedure
last summer and now send the email notifications before the closing letters go
out. See #3 below. As a matter of practice, | have seen attorneys send the
emails in the morning alerting the Commission that the letters will be going out in
the afternoon, and I've seen emails in the afternoon alerting the Commission that
the letters will be going out the next day. Both are acceptable.

----- Forwarded by Ann Marie Terzaken/FEC/US on 08/06/2008 09:59 AM --—--

Sidney
Rocke/FEC/US To Enforcement Staff
06/14/2007 05:26  ¢¢ Thomasenia Duncan/FEC/US@FEC

PM Subj Update from enforcement mgrs meeting
ect

Several noteworthy points were made at today's Enforcement manager's
meeting:

3. We are slightly modifying our case closing procedure. In all future cases,
please send the standard e-mail to Commissioner's offices regarding case
closure a few hours before the closing letters go out. This will give the
Commissioners some opportunity to respond before notification is sent to
complainants and respondents.
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ENFORCEMENT PROCEDURE 2008-1
(DO #38217)

COMPILIATION OF PROCEDUES DISCUSSED IN

ENFORCEMENT MANAGERS MEETINGS’ NOTES
(Enforcement Manager Meeting Notes folder in Docs Open)

Measuring PPCC/60 days of Negotiation (JM) 4/4/08

We also have changed the method of calculating the time spent in pre-probable
cause conciliation since the last Status of Enforcement memo. We previously
measured the time from the date the Commission authorized pre-probable cause
conciliation until the date the Commission approved the CA or the date the "end
PPCC" memo was circulated and backed out time on each end. Because CMS
now allows us to track the date letters are mailed, we are now measuring pre-
probable cause conciliation based on (1) the mailing date of the letters, minus
three days for receipt, consistent with the notification regulation; and (2) the date
the report recommending approval of the CA or the circulation date of the "end
PPCC" memo, minus seven days for drafting and circulation of the report. This
gives us a full 60 days of negotiation. Because there is a tight turnaround on the
back end, we should begin drafting the relevant report as early as possible.

Questions from Sua Sponte Submitters re: DOJ (MA) 4/17/08

How to respond to questions from sua sponte submitters as to whether they
should contact DOJ: If you have such a situation, you should consult with your
team leader as to how to respond. In cases involving alleged embezzlement, we
can point to the Commission's Statement of Policy: Safe Harbor for Misreporting
Due to Embezzlement, which lists "Notifies relevant law enforcement of the
misappropriation" among the factors for the safe harbor. (This issue arose
recently in Pre-MUR 463 (PAT PAC)).

Responsibility for CMS Entries for Circulated Reports (JM) 6/13/08
PLEASE remember to make CMS entries for reports (and confirm that the dates
have been entered). The most important entry is the date of circulation to the
Commission, which is used to track case progress for Ann Marie and Kathleen's
monthly meetings with Tommie and to calculate our statistics for Status of
Enforcement. As outlined in Maura's June 4 e-mail, Nora or Cindy will take care
of the entries when the réport is signed by the AGC or DAGC but, where the
team leader has signature authority, he or she is responsible for making (or
arranging for) the entry.

Full Copy of Report Package needed for CELA (JM) 6/13/08

Two other administrative matters relating to CELA: (1) Please remember to e-
mail CELA with a new SOL date every time you get a tolling agreement; and (2)
when circulating a report, CELA requires the original version and attachments
(which is circulated) and a full copy of the package (which is scanned) -- Nora
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and Cindy take care of this for reports signed by the AGC or DAGC, but there
may be times when we are responsible for doing so.

Requesting Extensions for File Preps (MS) 6/20/08

Paralegals seeking extensions on CELA file preps should make such requests
through their team leaders, who would be in a position to know whether the
deadline for other assignments was of a higher or lower priority than the file prep
assighments.

Changes in SOL Dates in CMS may now be made by the staff Attorney &
Change SOL dates when you receive tolling agreement

(MS) 6/20/08 and (JM) 6/12/08

In order to expedite the entry of corect/revised SOL Dates, staff attomeys now
have the ability to make entries directly into CMS for their assigned matters,
rather than having to transmit the information to CELA, and later checking o see
that the updates have been made. Please pay particular attention to the SOL's in
your cases.

Via email on 6/13/08 staff was told to remember to e-mail CELA with a new SOL
date every time a tolling agreement is received. However, now that staff are
allowed to change SOL dates in CMS, staff attomeys (not CELA) should change
the date when tolling agreements are received..

Executive Session Prep Meetings are now at2:30 pm (MA) 8/7/08
In the future, prep meetings before Tuesday Executive Sessions will usually be
held on Mondays at 2:30 p.m. in room 417. Note the change in time.

|
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Executive Session Summaries are due two (2) days after the Executive
Session (MA) 8/7/08

Now that the Commission is back, this is a reminder that Executive Session
summaries are due from attorneys to Maura Callaway within two days after their
matter is considered at an Executive Session. This summary, which is included
in the Enforcement Weekly email update, should describe the subject matter of
the case, the actions taken by the Commission, and any significant issues raised
at the Executive Session. The focus is less on the play-by-play at the table and
more on the impact the discussion and/or decision may have on future cases.
Please remember to do these summaries. Everyone finds them very helpful.

Summaries of Recent AOs and Litigation can be found in the Record (JM
9/5/08)

Reminder that summaries of recent advisory opinions and litigation are published
in The Record each month and can be accessed in PDF at
http://www.fec.gov/pages/record.shtml.

Consult with Policy and Litigation in Express Advocacy Cases (MS 10/9/08)
In all cases involving questions of express advocacy, it is important to consult
with both Policy and Litigation so as to coordinate the Commission's legal
positions in various ongoing matters.

Changes in Special Press Release Policy (MS 10/9/08)

The Commission's Press Committee is studying possible revisions to the Special
Press Release Policy. This may include raising the threshold as to the amount of
penalty that triggers a Special Press Release. Until further notice as to when
Special Press Releases are appropriate, it appears that we will be releasing all
cases through as ordinary, rather than special, press releases.

Send Objection Memos electronically and include Secretaries (MS 10/9/08)
Please send out electronic copies of all objection memos; and include the three
Enforcement Team Secretaries (Donna, Kathy and Lien).

Send e-mail after Executive Session if Statement of Reason (SOR) is
required (MS 10/9/08)

As noted in last week's e-mail, staff attorneys are responsible for sending out an
e-mail immediately after an Executive Session if Commission action (such as 3-3
split, or decision to reject a recommendation) in one of their matters requires a
Statement of Reasons.

Touch Base with Commission Offices on Matters Held-over (AW 10/16/08)

If you have cases held over from a previous executive session, please remember
to touch base with the Commissioners offices again to see if they have any new
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information to impart regarding their objections or concerns. And if you have new
information to provide them about a matter that has been held over from a
previous session, please do that as well.

Make Brief Opening Statements at Executive Session (AW 10/16/08)
We continue to have lengthy executive session agendas to get through, so
please make opening statements very brief. A brief statement of the type of
violations concerned and only the essential background facts or information
about the case (maybe one short paragraph of facts) should be enough and
allow the Commissioners to progress through more cases.

Follow Proper Routing when Transmitting Signed Conciliation Agreements
(AW 10/16/08)

On a similar note, please make executive session summaries very brief. Just a
few sentences to impart what happened with the case at the exec session should
suffice.
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Revised 3/5/07

EXAMPLES OF INADEQUATE PURPOSES

Administrative Expenses
Admin.

Advance

Benefits (if to an individual)
Bonus

Bounty

Campaign Expense
Campaign Material
Caucus

., Charges

. Coalition Building

. Collateral

. Collateral Materials
. Commission

. Compensation

. Constituent Qutreach
. Consultant

. Consulting

. Consulting Non-FEA
. Consultant — Political
. Consulting Service

. Contract

. Contract Labor

. Contractual Services
. Convention Expenses
. Convention Services
. Costs

. Delegate

. Delegate Expenses

. Design

. Discount Fees

. Election Day Expense
. Election Night Venue
. Entertainment

. Equipment or Equipment Rental (ifto an

individual)

. Event

. Event Expense

. Event Reimbursement

. Event Supplies (if to an individual)
. Expenses

. Expense Reimbursement

. Fees

. Fundraising (if 10 an individual)

. Fundraising Event

45,
46.
47.
48.
49.
50.
51
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
8s.
86.

Fundraising Expense (if 1o an individual)
Fundraising Fees (if o an individual)
Fundraising Supplies (if to an individual)
General Advice

General Consulting

Generic Campaign Activity
Generic Consulting

General GOTV
Get-Out-The-Vote or GOTV
Gifts

GOTYV Expenses

GOTYV Labor

Grassroots Materials

Invoice

Issue Advocacy

Labor

Literature

Meeting (if to an individual)

Meeting Expenses (if to an individual)
Meeting Supplies (if to an individual)
Miscellaneous or Misc.
Miscellaneous Expense

Office Expense (if to an individual)
Office Services

Office Supplies (if to an individual)
Operating Expenses

Other Expenses

Outreach

Outside Services

Overhead

Party Development

Production

Professional Fees

Professional Fees — Consulting
Professional Services
Promotional Material

Publication

Push Card

Reimbursement

Rendered Service

Services

Services Rendered

Additional Enforcement Materials




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

Revised 3/5/07

. State Convention

. Supplies (if to an individual)

. Technology

. Transfer (Based on type of committee and
relationship with the recipient)

. Utilities (if 1o an individual)

. Voter Bounty

. Voter Contact

. Voter Drive

. Voter ID or Voter Identification

. Voter Registration

. Voter Turnout

. Worker
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ENFORCEMENT PROCEDURE 2007-26

COMPILATION OF PROCEDURES DISCUSSED IN
ENFORCEMENT MANAGERS MEETINGS' NOTES

Explaining Smaller than Normal Civil Penalties (MS) 5/4/07
he Commission rejecled a proposed conciliation agreement in the atter, which,
due lo 8 number of mitigating factors, as well as the practical consideration relating to tho
i funds, contained a civil penally that was substantially less
Several Commissioners expr d the thought that in
cases where the civil penalty was so low that it obviously did not correspond to the amount in
viotation (as reflected by a dramatic reduction from the opening offer), the concilialion agreement
should set forth specific reasons for the reduction in the penally. We need to be careful o inform
the public as to the Commission's reasons for accepling a smaller than normal penalty, without
glving too precise a road map that would sllow groups to “game the system* in order to avoid
penalties. Keep in mind that including a provision describing the reasons for & lower penally is
not an absolute rule, just a provision that we should consider on a case-by-case basis, keeping in
mind the preference for inclusion recently expressed by the Commission.

Utilization of Investigators (MS) 5/4/07 & (KG) 5/14/07

On cases where il appears that we will be utilizing the Investigators (cases where we are likely to
recommend RTB and there are factual issues where it would be efficient to assign an
Investigator), we should try to involve them immediately after case activation, so that they could
provide input and perspective at the activation meeting.

Use of Investigators: Ann Marie reiterated that we need to involve the Investigator(s) immediately
after case activation where it appears that we will be utilizing them down the road. This is
essential so that they may provide their input and perspective at the activation meeling, and so
thal they may have a belter understanding of the issues in the case. Also, in cases that require
more than Isolated assistance from investigators, attormeys are asked to make a concerted effort
lo keep investigators “in the loop® on case updates and invite them lo meselings, where
practicable.
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EMAIL Commissioners Before Closing Letters Are Mailed (SR) 6/14/07

We are slightly modifying our case closing procedure. In all future cases, please send
the standard e-mail to Commissioner's offices regarding case closure a fow hours before the
closing letters go oul. This will give the Cammissioners some opportunity lo respond before
nolification is sent to complainants and respondents.

Preparing F&LAS for all Dispositions at FGCR Stage (SR) 6/14/07

We discussed the recenl changes regarding {he.use of FRLAs and the placement of
FGCRs on the public record. There has been some confusion about this, but one thing that
appears clear is that FELASs should be prepared for all dispositions (RTB, no RTB, and dismissal)
&t the FGCR stage. This will alleviate the need to place-the FGCR on the public record and thus
the burden of redacling the FGCR. It will aiso allow us to include information in the FGCR that

-may nol be appropriate for the public record. We discussed the separate issue of whether F8LAs

or some other method should be used to alleviale the need for placing later GCRs on the public
record to explain NFA dispositions. We will be following up with GLA for their guidance on this
issue.

Supplement Objection Memos by Email (MS) 7/26/07

Ordinarily, Ann Marie would fike to have objection memos submitted by COB on the
Thursday preceding the Executive Session. If more information becomes available on Friday, the
staff attorney can supplement the memo with an e-mail to all recipients. of the memo. An
exception will be granted if a matter is not even objected to until sometime on Thursday, in which
case the memo Is due by noon on Friday. In such cases, the staff altorney should send an e-mail
by COB Thursday notifying Tommie, Ann Marie, Dora and Cynthia of the fact that there is an

‘objection and that the memo will be forthcoming by noon on Friday.

Requesting Commission Secretary to Make Changes(MS) 7/26/07

The Commission Secretary's Office has expressed concern about minor
emors in CAs and F&LASs that the Commission is being asked to approve on an “as is® basis. The
Commission Secretary's Offico believes that such comrections need to be approved by the
Commission via errala or via vote al the Executive Session. All personnel need to show the
same vigilante in reviewing and proofreading such attachments, as they put inlo reviewing and
proofreading the main GCRs.
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SOL Timeline (SL) 9/7/07

We need to remain very sensitive to impending SOL's. For example, if after the
investigation is done, and before we draft a ppcc report, there is only 6 months until the SOL
lapses, we need to get tolling for all extensions. Even that may not be enough, because we
estimate it could take up to a year from the end of an investigation to filing a court complaint in
some matters. If the SOL is short from the outset (even before the investigation), or running short
thereafter, we need to stop and work backwards from the SOL to figure out how long we have to
investigate; under the circumstances we may not be able to follow every fead. If the SOL is a
known problem when you get a case, make this "backwards timeline” a part of your investigative
plan to discuss with Ann Marie. Please keep your team leaders informed thereafter if you have
any concerns about SOL jeopardy weil in advance.

Preparing Summaries of Executive Session Discussions (CT 5/18/07) (JM
10/15/07)

If you have a case discussed at an Executive Session please prepare a short discussion of the
"lessons learned” from the matter and email the summary to Maura Callaway, who will include it
in the Enforcement Weekly. Please see Mark Shonkwiler's team leaders summary from May 4,
2007 for an example of "lessons learned" from the last Executive Session.

When you have a matter before the Commission, please remember to e-mail Maura with a
summary of the table discussion at the Executive Session, highlighting the main points to take
away from the discussion. This information is included in Enforcement Weekly and helps other
attorneys and team leaders who were unable to attend the Executive Session.

Admonishment Language (JM) 10/15/07

The form letter for admonishments is being updated. Ann Marie would like us to use
something stronger than the prior “the Commission reminds you" language when the Commission
authorizes dismissal or no further action with admonishment.

Tracking PCTB Hearing Requests (JM) 10/15/07

When a Respondent has requested a probable cause hearing, please include Maura on
the distribution list for the e-mail informing the Commission of the request so that she can keep
track of the number of requests and whether they are granted or denied.

«
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Title—7 Agriculture
PART 24—~{Removed and reserved)

@ 1. Remove and rescrve part 24,
conststing of §§ 24.1 through 24.21.

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

@ 2. Ravise the authority citation for pant
400 to read as follows:

Authority: 40 U.5.C. 121,43 U.S,C. 421,
® 3. Amend § 400.169 by revising the
lost sentence of h (c) and
paragraph (d) to read as follows:
§400.169 Disputes.
Ll » L} - .

(c) = * * Such determinations will
not be appealable to the Civillan Board
of Contract Appeals.

(d) Appealablg final administrative
determinations of the Carporation undor
gomgraph (a) or (b) of this soction may

appealed to tho Civilian Board of
Contract Appoals in accordance with 48
CFR part 6102.

Title 36—Parks, Forests, and Public
Property

PART 223--SALE AND DISPOSAL OF
NATIONAL FOREST SYSTEM TIMBER

@ 4. The authority citation for part 223
continues to read as follows:

Authority: 00 Stat, 2058, 16 U.5.C. 472a; 08
Stat. 2213, 16 U.S.C. 618, 104 Stat. 714726,
16 U.5.C. 620-620f: unless otherwise noted.
® 5. Amend § 223.138 by removing
zmra?n?h (b)(8) and revising paragraphs
bN7)(i)C) and (D) and by removing
paragraph (b)(7)(1)(E) to read as follows:

§223.138 Procedures tor Debarment.

(b) . o 0

(7) a s

‘i) .« & s

(C) State the period of debarment,
{ncluding offective dates {soo § 223.139);
and

D} S¥eclt’y any limitations on the
terms of the debarment.

. .

Title 48—Federal Acquisition
Regulations System, chapter 4,
Department of Agriculturo.

PART 409-—CONTRACTOR
QUALIFICATIONS

@ 6. Revise the authorlty citation for part
409 to read as follows:

Authority: 40 US.C. 121, 41 U.S.C. 421.
® 7. Remove § 409.470.

PART 432—CONTRACT FINANCING

® 8. Revise the authority citatlon for part
432 to read as follows:

Authority: 40 U.S.C. 121,41 US.C. 421.
® 9. Revise § 432.616 to read as follows:

§432.616 Compromise Actlons,
Compromise of a debt within the

p di or appeal to the

Civilian Board of Contract Appeals is

the responsibility of the contracting

officor.

PART 433—PROTESTS, DISPUTES
AND APPEALS

# 10. Revise the authority citation for
part 433 to read as follows:

Authority: 40 U1.S.C. 131, 41 US.C. 421.

@ 11, Revise § 433.203-70to read as
follows:

§433.203-70 Clivilian Board of Contract
Appeals.

The organization, jurisdiction. and
functions of the Civilian Board of
Contract Appcals, together with its
Rules of Procedure, are set out in 48
CFR part 6101,

Done in Washington, DC, this 25th day of
May 2007.

Mike johanns,

Secretary of Agriculture.

{FR Doc. 07~2702 Filed 6-8-07; §:45 am]
RILLING COOE 3410-01-M

FEDERAL ELECTION COMMISSION

11 CFR Part 104
[Notice 2007-13)

Statement of Policy Regarding
Treasurers' Best Efforts To Obtaln,
Malntain, and Submit Information as
Required by the Federal Election
Campaign Act

AGENCY: Federal Election G §

FECA, any report or records of such
fttee shall be iderod in
compliance with FECA or the statutes
overning tho public financing of
sidontial candidates. In the past, the
Commission has interproted this section
to apply only to a treasurer’s efforts to
obtain required information from
contributors to a political committes,
and not to maintaining information or to
submitting reports. Howevar, the district
court in Lovely v. FEC, 307 P. Supp. 2d
294 (D. Mass. 2004), held that the
Commisslon should consider whether a
treasurer used best efforts under FECA
with regard to offorts made to submit o
report in a timely manner. This Policy
Statement makes clear that the
Commission intends to apply FECA's
best efforts provision to treasurers’ and
committeés’ offorts to obtain, maintain,
and submit information and records to
the Commission consistent with the
holding of the Federal court in Lovely.
Further information is provided in the
supplementary information that follows.
DATES: Effective Date: June 7, 2007,
FOR FURTHER INFORMATION CONTACT: Mr.
Ron B. Katwan, Assistant General
Counsel, or Ms. Margaret G. Perl,
Attorney, 999 E Street, NW,,
Washington, DC 20463, (202) 694-~1650
or (800} 424-9330. |
SUPPLEMENTARY (NFORMATION:

1. Background
A. Statutory and Regulatory Provistons

FECA states the “best efforts defense”
in 2 U.S.C. 432(1) as follows:

When the troasurer of s political committee
shows that best efforts bave been used to
ablain, maintain, and submit the informaten
roquired by this Act for the pnuuo:gs fsuch
committes, any report or any records of sus

{ shn¥l be considered in compll
with this Act or chapter 85 ar chapter 96 of
title 28,

The Commission implemented this
provision In 11 CFR 104.7(0) with
regulatory language virtually identical
to the statutory provision:

ACTION: Statement of Policy.

SUMMARY: The Federal Blection
Commission (the “Commission”) Is
issuing o Policy S t to clarify its
enforcemont policy with respect to the
circumstances under which it intends to
consider a political committee and its
treasurer to be In commpliance with the
recordkeeping and reporting
requirements of the Feders! Election
Campaign Act, as amended {“FECA").
Section 432(i) of FECA provides that
when the treasurer of a political
committee demonstrates that best efforts
were used to obtain, maintain, and
submit the information required by

When the tressurer of a political commitice
shows that best efforts have boun used to
obtain, maintain and submit the tnformation
required by the Act for the political
committes, any report of such cammitteo
shall be considered in campliance with the
Act,

Paragraph (b) of 11 CFR 104.7
specifios tho actions that treasurers of 8
political committee must take to
demonstrato that they have exercised
best efforts to obtain and report the
“{dentificatlon” of each n whose
contribution(s) to tho political
committoe and {ts affiliated political
committees aggregats in excess of $200
in a calendar year (or in on election
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cycle in the case of an authorized
committee).? ‘‘Identification’ includes
the person’s full name, mailing address,
occupation, and name of employer. See
11 CFR 100.12, .

Both the language of FECA and the
Commission's regulation at 11 CFR
104.7(a) apply the best efforts defense
broadly to efforts by treasurers to
“‘obtain, maintain and submit” the
information required to be disclosed by
FECA. In past enforcement actions,
however, the Commission has
interpreted this statutory and regulatory
language to apply only to efforts to
“‘obtain” contributar information.2 This
interpretation draws from an exarple
contained in the pravision’s legislative
history. See H.R. Rep. No. 96-422, at 14
(1979) (“One illustration of the
application of this [best efforts] test is
the current requirement for a committee
to report the occupation and principal
place of business of individual
contributars wha give in excess of
$100").

B. The Lovely Decision

In Lovely, a political committee
challenged an administrative fine the

1'The U.S. Court of Appeals for the District of
Columbia Circuil referred to 11 CFR 104.7(b) as a
*“Commission regulation interpreting what political
committees must do under [FECA] to demonstrate
that they have exercised their ‘best efforts’ to

age donors to disclose certain p

identifying information.” Republican Nat'!l Comm.
v. FEC, 76 F.3d 400, 403 (D.C. Cir. 1996).

21n 1980, the Commission explained that “(iln
d ining whether or not a ittee has
exercised ‘best efforts,’ the Commission's primary
focus will bre on the systam established by the

or g disch e Py

Amendments to Federal Election Campaign Act of
1971; Regulations T d to Congress, 45 FR
15080, 15086 [Mar. 7, 1980) (emphasis added). In
1993, the Commission referred to "'the requirement
of [FECA] that treasurers of political committees
exercise best efforts to obtain, maintain and report
the complete identification of each contributor
whose contribulions aggregate more than $200 per
calendar year." Final Rule on Recordkeeping and
Reporting by Political C Best Efforts, 58
FR 57725, 57725 (Oct. 27, 1993). And in 1997, the
Comumission stated that “{t|reasurers of political
committees must be able to show they have
axercised their best efforts to obtain, maintain and
report (. b identification inf ion].”
Final Rule on Recordkeeping and Reporting by
Political Committees: Best Efforts, 62 FR 23335,
23335 (Apr. 30, 1897). In 2003, the Commission
asserted in the Lovely litigation: “the Commission
has long interpreted the best efforts provision as

creating a limited safe harbor regarding committees

b

to report that
may be beyond their ability to obtain,” FEC
Supplemental Brief at 1, Lovely (Civil Action No.
02-12498-PBS). Furthermore, *'when Congress
originally enacted the ‘best efforts’ provision, it
could not have been more clear that it was creating
a limited defense regarding the imbiligy to obtain
specific infc ion that was to be
disclosed, not the failure to file reports on time,"
Id. at 12-13. The Lovely court summarized the
Commission’s argument: “The FEC in its briefing
claims that it limits the reach of the best efforts
statute to bast efforts to ‘obtain’ contributor
information."” Lovely, 307 F. Supp. 2d at 300.

Commission had assessed for failing to
file timely a report. The committee
argued that it had made best efforts to
file the report and that this constituted
a complete defense to the fine, The
court concluded that the plain language
of the Act requires the Commission to
entertain a best efforts defense in the
Administrative Fine Program (“AFP"),
and that it was unclear from the record
if the Commission had done so.

In so holding, the court drew on the
legislative history of the best efforts
provision, and specifically noted the
1979 amendments to FECA that made
the best efforts defense “applicable to
the entirety of FECA, rather than merely
to one subsection.” Lovely, 307 F. Supp.
2d at 299. The court quoted the
provision’s legislative history:

The best offorts test is specifically made

pplicable to recordkeeping and reporting
requirements in both Title 2 and Title 26. The
test of whether a committee has complied
with the statutory requirements is whether its
troasurer has exercised his or her best efforts
to obtain, maintain, and submit the
information required by the Act, If the
treasurer has exercised his or her best efforts,
the committee is in compliance. Accordingly,
the application of the best efforts test is
cantraf] to the enforcement of the
recordkeeping and reporting provisions of the
Act. Itis xge opinion of the Committee that
the Commission has not adequately
incorporated the best efforts test into its
administration procedures, such as the
systematic review of reports.
Id. (emphasis added) (quoting H.R. Rep.
No. 96—422, at 14 (1979), reprinted in
1979 U.S.C.C.A.N. 2860, 2873).

After remand of the Lovely case, the
Commission acknowledged in its
Statement of Reasons that “(t}he Court
held that FECA's ‘best efforts’ provision
. . . requires the Commission to"
consider whether a committee's
treasurer exercised best efforts to submit
timely disclosure reports.” Statement of
Reasons in Administrative Fines Case
#549 at 1 (Oct. 4, 2005), available at
http:/fwww.fec.gov/law/
law_rulemakings.shtmi under the
heading *‘Best Efforts in Administrative
Fine Challenges.”” (“Lovely Statement of
Reasons™). Upon further review, the
Commission determined that the
committee’s treasurer had not made best
efforts in filing the report in question
and assessed a civil money penalty. Id.
at 5.

C. Proposed Policy Statement

The Commission sought public
comment on a Proposed Statement of
Policy that would clarify the
Commission’s current enforcement
practice to consider whether the
treasurer and committee made best
efforts ta obtain, maintain or submit the

required information under 11 CFR
104.7(a). See Proposed Statement of
Policy Regarding Treasurer’s Best Efforts
to Obtain, Maintain, and Submit
Information as Required by the Federal
Election Campoign Act, 71 FR 71084
(Dec. 8, 2006). The Commission
received two comments, which are
available at http://www.fec.gov/law/
policy.shtml under the heading "“Best
Efforts.” One comment made several
recommendations as to how the
Commission could further clarify the
best efforts defense by incorporating the
business management concept of “best
practices’ regarding corporate
operation, financial controls, risk
prevention and risk assessment., The
comment also suggested that the Policy
Statement provide guidance to political
committees and treasurers regarding
what conduct would qualify under the
best efforts defense, and not rely solely
on examples of conduct that would not
qualify under the defense. The other
comment-was not relevant to this Policy

- Statement.

II. Policy Regarding the Best Efforts
Defense

Although the court decision in Lovely
only concerned permissible defenses
within the AFP, the Commission has
decided to adopt the court’s
interpretation of the best efforts defense
with regard to other enforcement
matters. While the Commission's
enforcement practices formerly reflected
the view that the best efforts defense
was limited to obtaining certain
contributor identification information
(see note 2 above) the Commission

. recognizes that this narrow application

of the defense in previous enforcement
matters derives from a single example of
the defense’s application in its 1979
legislative history.3 In light of these
considerations, the Commission hereby
notifies the public and the regulated
community through this Policy
Statement that henceforth it intends to
apply the best efforts defense of 2 US.C.
432(i), as promulgated at 11 CFR 104.7,
not only to efforts made to obtain
contributor information as currently set
forth in section 104.7(b),* but also to

3A respondent’s in an enf
matter that best efforts were made to maintain and/
of submit required information was formerly
idered b P

the C ission to be a gating
factor, but not an outright defense to an alleged
violation of the dkecping and reporting
requirements.

4 As stated above, the standards for determiming
whether the best efforts defense is applicable in the
context of obtaining specific contributor
information are set forth at current 11 CFR 104.7(b).
This Policy Statement does not affect or modify
thase standards.
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efforts made to abtain other information,
to maintain all information required by
the statute, and to submit required
information on disclosure reports. .

This Policy Statement does not affect
the Commission's AFP, but applies only
to matters in the Commission's
traditional enforcement and audit
programs, and in the Alternative
Dispute Resolution program (ADR").
The Commission recently completed a
rulemaking adding a best efforts defense
to the enumerated defenses available in
the AFP. See Final Rules for Best Efforts
in Administrative Fines Challenges, 72
FR 14662 (Mar, 29, 2007). In that
rulemaking, the Commission
incorporated the statutory best efforts
standard, while taking into account the
unique streamlined nature of the AFP.
See id. at 14666, ’

The Commission considers best
efforts to be "“a standard that has
diligence as its essence.” E. Allan
Farnsworth, On Trying to Keep One's
Promises: The Duty of Best Efforts in
Contract Law, 46 U, Pitt. L. Rev. 1, 8
(1984). As the Commission explained in
its Lovely Statement of Reasons at 2:

Section 432(i) creates a safe harbor for
treasurers who ‘“‘show(] that best efforts”
have been made to report the information
required to be reported by the Act. “Best" is
an adjective of the superlative degree. "*Best
efforts” must therefore require more than
"“some” or “'good" efforts. Congress’s choice
of a “'best efforts” standard, rather than &
*good faith” standard, suggests that a
treasurer cannot rely upon his or her
earnestness or state of mind to gain the
shelter of Section 432(i)’s safe harbor. Rather,
a treasurer has the burden of showing that
the actions taken—the efforts he or she made
to comply with applicable reporting
deadlines—meet lge statute's demanding
benchmark.

With respect to 11 CFR 104.7(a), the
Commission intends to consider a
committee's affirmative steps to keep
adequate records and make accurate
reports, as well as the reasons for its
failure to obtain, maintain, or submit
information properly. The Commission
generally intends to consider the
following: (1) The actions taken, or

- systems implemented, by the committee
to ensure that required information is
obtained, maintained, and submitted;
{2) the cause of the failure to obtain,
maintain, or submit the information or
reports at issue; and (3) the specific
efforts of the committee to obtain,
maintain, and submit the information or
reports at issue. This general policy
does not modify other guidance and
policy standards issued by the
Commission addressing specific
circumstances, such as the Internal
Controls for Political Committees, and
Policy Statement Regarding Safe Harbor

for Misreporting Due to Embezzlement,
72 FR 16695 (Apr. 5, 2007), both
available at http://www.fec.gov/law/
policy.shtml.

The Commission will generally
conclude that a committee has shown
best efforts if the committee establishes
the following:

» At the time of its failure, the
committee took relevant precautions
such as double checking recordkeeping
entries, regular reconciliation of
committee records with bank
statements, and regular backup of all
elactronic files;

e The committee had trained staff
responsible for obtaining, maintaining,
and submitting campaign finance
information in the requirements of the
Act as well as the committee's
procedures, recordkeeping systems, and
filing systems;

o The failure was a result of
reasonably unforeseen circumstances
beyond the control of the committee,
such as a failure of Commission
computers or Commission-provided
software; severe weather or gther
disaster-related incidents; a widespread
disruption of information transmission
over the Internet not caused by any
failure of the committee’s computer
systems or Internet service provider; or
delivery failures caused by mail/courier
services such as U.S. Postal Service or
Federal Express; and .

o Upon discovering the failure, th
committee promptly took all reasonable
additional steps to expeditiously file
any unfiled reports and correct any
inaccurate reports.

In contrast, the Commission will
generally conclude that a committee has
not met the best efforts standard if the
comrnittee’s failure to obtain, maintain,
or submit information or reports is due
to ane; of the following:

+ Unavailability, inexperience,
illness, negligence or error of committee
staff, agents, counsel or connected
organization(s); .

o The failure of a committee's
computer system;

o Delays caused by committee
vendors or contractors;

¢ A committee's failure to know or
understand the recordkeeping and filing
requirements of the Act, or the Act’s
filing dates; or

o A committee’s failure to use
Commission-or vendor-provided
software properly.

Under this policy, the Commission
intends to consider the best efforts of a
committee under section 432(i) when
reviewing all violations of the
recordkeeping and reporting
requirements of FECA, whether arising
in its traditional enforcement docket

(Matters Under Review), audits, or the
ADR Program. The best efforts standard
is an affirmative defense and the burden
rests with the political committee and
its treasurer to present evidence
sufficient to demonstrate that best
efforts were made. The Commission
daes not intend to consider the best
efforts defense in any enforcement or
ADR matter, or in an audit unless a
respondent or audited committee asserts
the facts that form the basis of that
defense.

Effective as of this date, the
Commission intends to apply the best
offorts standard to all matters currently
before the Commission in which a
respondent has already asserted such a
defense, and any matters in the future
involving treasurers’ and political
committees’ obligation to obtain,
maintain, and submit information or
reports. When treasurers make a
sufficient showing of best efforts, the
treasurers or committees shall be
considered in compliance with FECA.

The above provides general guidance
concerning the applicability of the
Commission’s best efforts defense and
announces the general course of action
that the Commission intends to follow.
This Policy Statement sets forth the
Commission's intentions concerning the
exercise of its discretion in its
enforcement and audit programs.
However, the Commission retains that
discretion and will exercise it as
appropriate with respect to the facts and
circumstances of each matter or audit it
considers, Consequently, this Policy
Statement does not bind the
Commission or any member of the
general public. As such, it does not
constitute an agency regulation
requiring notice of proposed
rulemaking, opportunities for public
participation, prior publication, and
delay in effective date under 5 U.S.C.
553 of the Administrative Procedure Act
(“APA"), The provisions of the
Regulatory Flexibility Act, which apply
when notice and comment are required
by the APA or another statute, are not
applicable. ’

Dated: June 1, 2007.
Robert D. Lenhard,
Chairman, Federal Blection Commfssfon.
FR Doc. E7-10897 Filed 6-6-07; 8:45 am]
BILUNG CODE 6715-01-P
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FEDERAL ELECTION COMMISSION
11 CFR Part 104
[NOTICE 2007-9)

Statement of Policy; Sate Harbor for
Misreporting Due to Embenlement

AGENCY: Federal Election Commission.
ACTION: Statement of policy.

SUMMARY: The Commission is issuing a
Statement of Policy to announce that it
is creating a safe harbor for the benefit
of political committees that have certain
internal controls in place to prevent
misappropriations and associated
misreporting. Specifically, the
Commission does not intend to seek
civil penalties against a political
committee for filing incorrect reports
due to the misappropriation of
committee funds if the committee has
the specified safeguards in place.
EFFECTIVE DATE: April 5, 2007.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Stoltz, Assistant Staff Director,
Audit Division, 999 E Street, NW.,
Washington, DC 20463, (202) 694-1200.
SUPPLEMENTARY INFORMATION: The
Commission has encountered a dramatic
increase in the number of cases where
political committee staff
misappropriates committee funds.
Misappropriations are often
accompanied by the filing of inaccurate
disclosure reports with the FEC, leaving
committees vulnerable to a FEC
enforcement action and potential
liability for those reporting errors. In
response to the rise in this activity, the
Commission has concluded that the
following internal controls are minimal
safeguards a committee should

img ement to prevent misappropriations
and associated misreporting.

This policy does not impose new legal
requirements on political committees;
rather it creates a safe harbor. If the
following internal controls are in place

at the time of a misappropriation, and
the post-discovery steps described
below are followed by the committee,
the FEC will not seek a monetary
penalty on the political committee for
filing incorrect reports due to the
misappropriation of committee funds.?
The Commission will also consider the
presence of some, but not all, of these
practices, or of comparable safeguards,
as a mitigating factor in considering any
monetary liability resulting from a
misappropriation,2

A. Internal Controls

O All bank accounts are opened in the
name of the committee, never an
individual, using the committee’s
Employer Identification Number,
not an individual’s Social Security
Number,

[ Bank statements are reviewed for
unauthorized transactions and
reconciled to the accounting
records each month. Further, bank
records are reconciled to disclosure
reports Frior to filing. The
reconciliations are done by
someone other than a check signer
or an individual responsible for
handling the committee’s
accounting.

O Checks in excess of $1000 are
authorized in writing and/or signed
by two individuals. Further, all
wire transfers are authorized in
writing by two individuals. The
individuals who may authorize
disbursements or sign checks
should be identified in writing in
the committee's internal policies.

0 An individual who does not handle
the committee’s accounting or have
banking authority receives
incoming checks and monitors all
other incoming receipts. This
individual makes a list of all
committee receipts and places a
restrictive endorsement, such as:
For Deposit Only to the Account of
the Payee” on all checks.

O Ifthe committee has a petty cash
fund, an imprest system 3 is used,

1 The internal controls set forth here represent the
minimum efforts a committee must taka to qualll'y
for this safe harbor. The FEC p!

and the value of the petty cash fund
should be no more than $500.

B. Post-Discovery of Misappropriation

Activity

As soon as a misappropriation is
discovered, the political committee:

O Notifies relevant law enforcement of
the misappropriation.

O Notifies the FEC of the
misappropriation.

O Voluntarily files amended reports to
correct any reporting errors due to
the misappropriation, as required

the FEC.

This notice represents a general
statement of policy announcing the
general course of action that the
Commission intends to follow. This
policy statement does not constitute an
agency regulation requiring notice of
proposed rulemaking, opportunities for
public participation, prior publication,
and delay in effective date under 5
U.S.C. 553 of the Administrative
Procedures Act (“APA”). As such, it
does not bind the Commission or any
member of the general public. The
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 605(b), which apply when
notice and comment are required by the
APA or another statute, are not
applicable.

Dated: March 22, 2007.

Robert D. Lenhard,

Chairman, Federal Election Commission.

[FR Doc. E7—6299 Filed 44-07; 8:45 am|]

BILLING CODE 6715-01-P

FEDERAL ELECTION COMMISSION

11 CFR Part 111
[Notlce 2007-8]
Policy Regarding Selt-Reporting ot

Campaign Finance Violations (Sua
Sponte Submissions)

AGENCY: Federal Election Commission.
ACTION: Statement of Policy.

SUMMARY: In order to encourage the self-
reporting of violations about which the
Commission would not otherwise have
learned, the Commission will generally

id on internal ) besl ices at
http:/fwww.fec.gov/law/; I#guide
2 This policy does not absolve or mnigale FEC
liability for individuals

the last replenist and the i
always equals the stated amount of the fund. thn
l.he fund is replemshad the amount of the

ded since

the misappropriations,
3 An impres! fund is one in which the sum of the
disbursements recorded in the petty cash log since

als the
the prior e lenislxmsm and should bring the cash
balance back to the stated amount. Only one person
should be in charge of the fund.
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Internal Controls and Political Committees

Under the Federal Election Campaign Act (FECA) and the Commission’s regulations all
political committees are required to file accurate and complete disclosure reports. A
system of internal controls can contribute to the accuracy of a committee’s disclosure
reports. While neither FECA nor the regulations require any particular set of internal
controls, implementing effective internal controls plays an important role in meeting
those requirements, since misappropriation of funds or unintentional error generally lead
to the filing of inaccurate disclosure reports. Conversely, a lack of internal control and
oversight can create an environment that contributes to misappropriation of funds, a lack
of concern for the accuracy of committee accounting records, and misreporting to the
Commission. With respect to misappropriations, in recent years the Commission has
noticed an increasing number of instances where committee assets are misappropriated,
generally by committee staff. In most of these cases, the staff person who engaged in the
misappropriation was a trusted individual who was not properly supervised. There were
often no systems of internal control in place that provided an independent check on the
activity of those who process the committee’s transactions. Absent some basic checks
and balances, some people will inevitably give in to temptation. Finally, a system of
internal controls, including policies, procedures and budgets, can contribute to the
efficient and effective use of committee funds.

As a result, effective internal controls provide the triple benefit of assisting the committee
in meeting its goals, protecting committee assets, and facilitating the filing of accurate
disclosure reports. To that end, the Commission has prepared the following best
practices recommendations. These are not mandatory requirements but are intended to
assist committees in protecting their assets and complying with the requirements of the
FECA.

We have noted that when the issue of internal control is raised with political committees,
often their representatives’ respond that they are small operations staffed by volunteers
and can’t afford elaborate systems of controls. It is, however, in the interest of both the
committee and its staff, volunteer or paid, to establish a system of internal controls that
will prevent or quickly detect any misappropriation while getting the maximum benefit
from the funds that are available. The amount of money involved in the political process
has grown rapidly over the past election cycles and it appears that trend will continue.
This trend suggests that. as with any business, as the volume of activity grows, the risks
and the need to control those risks grow with it.

The responsibility of establishing the necessary control procedures falls to a political
committee’s treasurer. Internal controls need not be elaborate or expensive to provide
reasonable assurance that funds will not be misappropriated. Most importantly, costs
associated with recovery from misappropriations, both monetary and non-monetary, are
likely to be greater than the cost of prevention. The cost of inefficient use of committee
resources may not be recoverable.
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This guide should not be the only resource that is consulted. In addition te accounting
professionals, there are numerous resources that can be found on the Internet. For
example the Small Business Administration offers an internal control check list that can
be used as a starting point. A copy can be located at

http://www.prescott.edu/faculty _staff/faculty/scorey/documents/sba_2004a.pdf. The
Government Accountability Office has published a guide for Government Agencies titled
Standards for Internal Control in the Federal Government that explains the components
and principles of internal control (http://www.gao.gov/special.pubs/aj00021p.pdf). There
are also many other organizations that have posted their control procedures on the Web
ranging from State and local government agencies, to educational institutions, to religious
organizations. For example, the Comptroller of the State of Connecticut
(http://www.osc.state.ct.us/manuals/AcctDirect/contents.htm) has an Accountability
Directive that, in Appendix B, SECTIONS APPLICABLE TO ALL AGENCY
PROGRAMS, includes not only internal control checklists, but flow charts. Much has
been written on internal control by experts in the field, the material in this document
borrows from a number of those sources.

Naturally, no one set of controls will be right for all political committees. Small
organizations that have only a few people involved will have very different needs and
resources than a large corporate or union Separate Segregated Fund that has a significant
staff and access to the internal auditing resources of the connected organization. This
document is aimed at the smaller organizations. Of course, effective internal control
depends heavily on the separation of key functions among more than one person.

What are Internal Controls?

Internal control is a process designed to ensure that an organization's goals are met with

respect to:
¢ Effective and efficient operations
¢ Reliable financial reporting,
¢ Compliance with laws and regulations, and
¢ Protection of the organization’s assets

The best internal control system can provide only reasonable, not absolute, assurance that
these goals are met. Any system may be defeated either by accident or intentionally
through collusion. However, a well-designed system will reduce the risk that errors or
intentional acts will occur or go undetected.

The internal control process typically includes the following elements:

Control Environment

Risk Assessment

Control Activities

Information and Communication
Monitoring

Additional Enforcement Materials




This document does not bind the Commission,
nor does it create substantive or procedural rights.

For more information, see http://www.fec.gov/law/procedural_materials.shtml.

Although this may sound complicated, in a small organization it is actually very simple.
The following describes each of the elements:

Control Environment. At the core of any organization are its people with their
individual attributes such as integrity and competence, and the environment in which they
operate. There are three key aspects to controlling the environment: 1) Limiting the
number of people who have access to any accounting function, assets or records system,
2) Maintaining a separation of functions so that no single individual has complete control
over financial transactions, and 3) Providing proper instruction and guidance to relevant
staff. Ideally, a committee should utilize the smallest number of individuals needed to
accomplish the work and still maintain a separation of duties. These individuals should
have an understanding of the importance of control procedures and the role they play in
ensuring accurate reporting of all financial activities.

Risk Assessment. The committee must be aware of, and deal with, the risks it faces both
monetary and non-monetary. Naturally some assets, such as cash, are more easily
diverted than others and the control procedures should take into account the risk that each
type of asset presents. Then the committee can establish cost effective ways of managing
the related risks.

Control Activities. Control policies and procedures must be established to ensure that
risks are minimized. Depending on the size of the organization these procedures may be
simple and limited, or complex and more extensive. A simple example would be to
assign one person to record transactions and file disclosure reports, while another to
review and reconcile them to reports and accounting records.

Information and Communication. Information and communication systems surround
all of these activities. They enable people to gather and share the information needed to
conduct, manage, and control operations.

Monitoring. The entire process must be monitored, and modifications must be made as
necessary. In this way, the system can react dynamically, changing as conditions
warrant. In many political committees this is a critical part of the equation. Staff and
structures change often and sometimes radically. Therefore it is necessary to reconsider
the procedures in place to assure they are still effective and appropriate to the current
circumstances.

Follow-up. Once a deficiency in internal control is identified, it is incumbent upon
committee management to take steps to minimize the risk. After identifying a potential
problem, it is expected that action will be taken to reasonably assure that the committee’s
affairs will be conducted in a manner that meets the internal control and organizational
goals discussed above.
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Selected Procedures for Internal Controls

As alluded to earlier, separation of duties is the key ingredient in any internal control
system. Without that separation, it is virtually impossible to be reasonably assured that
the organization’s internal contro! goals are met. In a small organization there may be as
few as two or three individuals involved in the processing, recording and reporting of
transactions, With careful planning and assigning of duties it is possible to establish an
elementary internal control system with very few people. If the committee staff is very
small maintaining some level of separation of duties and independent review is of prime
importance. The Treasurer can provide independent review so long as he or she does not
process transactions on a day to day basis or prepare disclosure reports.

The controls discussed below include those over cash and non-cash assets that are readily
convertible into cash (e.g., liabilities whose liquidation will require the use of cash, such
as accounts payable and notes payable). The areas discussed below represent particular
vulnerabilities the Commission has identified based on its regulatory experience. They
do not represent an exhaustive list of assets to be safeguarded.

Bank Accounts

A. Limit the number of bank accounts to those absolutely required to manage the
committee’s business. It may, for example, be more convenient to have separate
accounts for the primary and general elections and/or receipts and disbursements.
Obviously, the fewer the accounts, the greater the control and the smaller the
opportunity for errors or wrongdoing.

B. A political committee should obtain from the Internal Revenue Service an
employer identification number (“EIN”) in the name of the committee and all
committee bank accounts should be in the name of the committee and utilize the
committee EIN. Never approve the opening of an account in the name of an
individual or using an individuals Social Security Number. The mailing address
should be a committee address and the statements should be delivered unopened
to a person not charged with processing transactions. Only the treasurer or his
designee should be permitted to open and close bank accounts. Those with such
authority should be specifically named in writing.

C. Limit the number of persons authorized to sign checks. In addition, checks in
excess of a certain dollar amount should require the signature of two responsible
individuals. The recommended threshold is $1,000. Facsimile signatures should
be prohibited unless controlled by a check-signing machine with a numerical
sequence counter. No signature stamps should be allowed.

D. Debit and credit cards must be carefully controlled since they represent easy
access to committee assets. The committee’s bank or credit card issuer may be
helpful in this regard. It may be possible to place dollar restrictions on cards, both
on a per transaction basis and a cumulative limit. Once expenditures are
approved, the limit can be re-established. Limits or prohibitions can also be
placed on cash withdrawals.
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E. Review the transactions on bank statements and reconcile the statements to the
accounting records each month in a timely manner. Many committees find that
the use of one of the commercially available small business accounting software
packages is useful in this process. They often include a simplified pre-
programmed process for reconciling the accounts and locating differences. The
review and reconciliation are essential to determining if any errors occurred,
unauthorized checks were issued or receipts were stolen. Someone should
reconcile the bank statement other than the check signers and those controlling the
checking account and processing transactions. The individual responsible for
reconciling the account should receive the bank statement unopened. This one
step of segregating the processing of transactions and the reconciliation of
accounts would have prevented or quickly revealed a number of the
misappropriations and the associated false reporting that the Commission has
observed in recent years. It is also an excellent technique for discovering errors
and omissions that occur accidentally.

F. Prior to filing each report, a reconciliation between bank and accounting records
and the disclosure reports should be undertaken. The use of electronic banking
can contribute to the timely reconciliation process and allow reconciliations to be
easily done when reports do not coincide with bank statement dates. Access to
the electronic banking system should be limited.

G. Require all wire transfers to be pre-authorized by two responsible individuals and
immediately recorded in the accounting records. A committee sequential
identification number (similar to a check number) is often helpful in recording
and controlling wire transfers. A gap in the sequence number indicates a wire
transfer that was not recorded. The Commission has encountered situations where
the failure to record wire transfers has resulted in substantial misstatements in
disclosure reports. Naturally, the reconciliation of the checking accounts to the
accounting records and the disclosure reports will help prevent the filing of
€IToneous reports.

H. Finally, investigate other control related services that the committee’s bank may
be able to provide. With electronic banking, information is available instantly
that can contribute to a more secure control environment. Also banks may be able
to screen checks that are drawn on committee accounts during their processing for
compliance with agreed upon criteria.

Receipts

A. Make a list of receipts when the mail is opened. Ideally, the person opening the
mail and preparing the list should be independent of the accounting function. A
responsible official should periodically (during the monthly bank reconciliation if
not more often) compare the list with the recorded amount for the deposit and the
deposit amount on the bank statement. Some committee’s have found using a
lockbox service (to independently open mail, record the contributions, and make
bank deposits) to perform this part of receipt processing beneficial. Such services
may be available through the bank.
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B. The employee responsible for opening the mail should complete to following:

— Place restrictive endorsements, such as For Deposit Only to the Account
of the Payee, on all checks received. Account number can be added but
that addition may cause a security concern by providing each contributor
the committee’s account number..

— Prepare a list of the money, checks, and other receipts.

— Forward all receipts to the person responsible for preparing and making
the daily bank deposits. Cash and check receipts should be deposited
intact daily.

C. If the committee receives contributions via debit and credit card, the same type of
information described above for checks and cash should be assembled for those
contributions'. The same verification to bank deposits should also be performed.
The procedure will depend on the system that the credit card processor has in
place. These control issues should be taken into account before selecting a firm to
process the committee’s credit card contributions. Commission Advisory Opinion
1999-9 (available on the Commission’s Web Site) provides guidance concerning
the solicitation and receipt of credit card contributions. Although the Opinion
was issued in the context of the Presidential Primary Matching Fund program, it is
useful guidance for credit card contributions in non-pubicliy funded campaigns as
well,

D. Prohibit delivery of unopened business mail to employees having access to the
accounting records.

E. Contributions that are received by committee personnel at events and in person
should be subject to the same procedures as those received via mail. Lists should
be made and the checks submitted to the person(s) doing other contribution
processing.

Secure undeposited receipts in a locked cabinet at all times.

. Cash refunds should require approval.

. Locations where the physical handling of c