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Service Bulletin 737-53A1166, dated June
30, 1994; Boeing Service Bulletin 737—
53A1166, Revision 1, dated May 25, 1995; or
Part 6 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1166,
Revision 2, dated May 25, 2006; constitutes
terminating action for the inspections
required by this AD.

(1) Installation of the preventative
modification.

(2) Replacement of the cracked chord and
installation of the preventative modification.

Alternative Methods of Compliance
(AMOCs)

(s)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved for AD 95-12—-17 are
approved as AMOCs for the corresponding
provisions of this AD.

(5) For airplanes identified in tables 2, 3,
and 5 of paragraph 1.E., “Compliance” of
Boeing Alert Service Bulletin 737-53A1166,
Revision 2, dated May 25, 2006: The
Manager, Seattle ACO, approves the
inspection methods, thresholds, and
repetitive intervals therein as an AMOC for
the inspections of Structurally Significant
Ttems (SSIs) F—29A and F-29B required by
paragraphs (g) and (h) of AD 2008-08-23,
Amendment 39-15477 (Boeing 737-100/200/
200C Supplemental Structural Inspection
Document (SSID) D6-37089, Revision E,
dated May 1, 2007), and paragraphs (g) and
(h) of AD 2008-09-13, Amendment 39—
15494 (Boeing 737-400/500/600 SSID D6—
82669, dated May 1, 2007). This approval
applies only to SSIs F-29A and F-29B of the
applicable SSID and only for the portions of
the BS 727 outer chord that have been
inspected or that have been repaired or
modified in accordance with Boeing Alert
Service Bulletin 737-53A1166, Revision 2,
dated May 25, 2006. All provisions of ADs
2008-08-23 and 2008—09-13 that are not
specifically referenced in this paragraph
remain fully applicable and must be done. If
operators request this AMOC, they must
revise their FAA-approved maintenance or
inspection program to incorporate the
alternative inspections in this paragraph.

Related Information

(t) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
ACO, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: (425) 917—
6450; fax: (425) 917-6590; e-mail:
alan.pohl@faa.gov.

(u) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—-766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on July 26,
2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-19904 Filed 8—4-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Chapter Vi

[Docket No. 110711380-1379-01]

RIN 0694—-XA37

Retrospective Regulatory Review
Under E.O. 13563

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Notice of inquiry.

SUMMARY: The Bureau of Industry and
Security (BIS), Department of
Commerce, is currently engaged in the
Export Control Reform Initiative, which
will fundamentally reform the U.S.
export control system. Retrospective
review of the regulations administered
by BIS is an essential aspect of the
Export Control Reform Initiative. In
addition to this effort, and pursuant to
President Obama’s direction in
Executive Order 13563, BIS is
conducting a retrospective review of
portions of the Export Administration
Regulations, Chemical Weapons
Convention Regulations, Additional
Protocol Regulations, and National
Defense Industrial Base Regulations to
determine how they might be clarified
or streamlined to be more effective or
less burdensome. Through this notice of
inquiry, BIS seeks public comments on
how it should undertake its
retrospective review of regulations.

DATES: Comments must be received by
BIS no later than February 1, 2012.
ADDRESSES: Comments may be
submitted to the Federal rulemaking
portal (http://www.regulations.gov). The
regulations.gov ID for this notice of
inquiry is: BIS-2011-0027. In order to
maximize the open exchange of ideas,
BIS strongly encourages comment
submission through regulations.gov.
However, comments may also be
submitted via e-mail to
publiccommments@bis.doc.gov or on
paper to Regulatory Policy Division,
Bureau of Industry and Security, Room
2099B, U.S. Department of Commerce,
Washington, DC 20230. Please refer to
RIN 0694—XA37 in all comments and in
the subject line of e-mail comments. All
comments (including any personally
identifying information) will be made
available for public inspection and
copying.

FOR FURTHER INFORMATION CONTACT:
Hillary Hess, Director, Regulatory Policy
Division, Office of Exporter Services,
Bureau of Industry and Security at 202—
482-2440 or rpd2@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Executive Order 13563

On January 18, 2011, President Barack
Obama issued Executive Order 13563,
affirming general principles of
regulation and directing government
agencies to improve regulation and
regulatory review. Among other things,
the President stressed the need for the
regulatory system to allow for public
participation and an open exchange of
ideas, as well as promote predictability
and reduce uncertainty. The President
also emphasized that regulations must
be accessible, consistent, written in
plain language, and easy to understand.
As part of its ongoing effort to ensure
that its regulations are clear, effective,
and up-to-date, BIS is issuing this notice
of inquiry soliciting public comments
on its existing and proposed rules, with
the exception of those rules related to
the Export Control Reform Initiative, as
described below. BIS requests that
comments on rules related to export
control reform be submitted in response
to those specific rules and notices rather
than to this broader notice of inquiry,
which pertains to other aspects of the
Export Administration Regulations and
to the Chemical Weapons Convention
Regulations, the Additional Protocol
Regulations, and National Security
Industrial Base Regulations.

The Export Control Reform Initiative

In August 2009, the President directed
a broad-based interagency review of the
U.S. export control system with the goal
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of strengthening national security and
the competitiveness of key U.S.
manufacturing and technology sectors
by focusing on current threats and
adapting to the changing economic and
technological landscape. The review
determined that the current export
control system is overly complicated,
contains too many redundancies, and,
in trying to protect too much,
diminishes our ability to focus our
efforts on the most critical national
security priorities. As a result, the
Administration began the Export
Control Reform Initiative, which will
fundamentally reform the U.S. export
control system. The Export Control
Reform Initiative is designed to enhance
U.S. national security and strengthen
the United States’ ability to counter
threats such as the proliferation of
weapons of mass destruction. The
Administration determined that
fundamental reform is needed in each of
the export control system’s four
component areas: transformation to a
single control list, a single licensing
agency, a single information technology
system, and a single primary
enforcement coordination agency. The
Administration is implementing the
reform in three phases. The first two
phases involve short- and medium-term
adjustments to the current export
control system, with a focus on
establishing harmonized control lists
and processes among the Departments
of Commerce, State, and the Treasury, to
the extent practicable, in order to build
toward the third phase of the single
control list, licensing agency,
information technology system, and
enforcement coordination agency.
Under this approach, new criteria for
determining what items need to be
controlled and a common set of policies
for determining when an export license
is required will be implemented. The
control list criteria will be based on
transparent rules, which will reduce the
uncertainty faced by our allies, U.S.
industry, and its foreign partners, and
will allow the government to erect
higher walls around the most sensitive
items in order to enhance national
security.

On December 9, 2010, BIS issued a
proposed rule (75 FR 76653) describing
the proposed new License Exception
Strategic Trade Authorization (STA)
that will be an initial step in the Export
Control Reform Initiative. License
Exception STA will authorize, with
conditions, the export, reexport and
transfer (in-country) of specified items
to destinations that pose relatively low
risk of unauthorized uses. To safeguard
against reexports to destinations that are

not authorized under License Exception
STA, it will impose notification and
consignee statement requirements on
these transactions. Also on December 9,
BIS issued an Advance Notice of
Proposed Rulemaking (75 FR 76664)
soliciting public comments on how the
descriptions of items on the Commerce
Control List (CCL) could be clarified and
made more ‘“positive” in the sense of
using objective parameters rather than
subjective criteria to determine the
items’ classifications, which in turn
determine license requirements. This
notice also sought public comments on
“tiering” items in a manner consistent
with the control criteria the
Administration has developed as part of
the reform effort: The degree to which
an item provides the United States with
a critical, substantial, or significant
military or intelligence advantage; and
the availability of that item outside
certain groups of countries. The
Department of State’s Directorate of
Defense Trade Controls published
requests for comment on revisions to the
U.S. Munitions List on December 10,
2010 (75 FR 76930).

BIS received numerous comments on
the proposed License Exception STA
and the CCL notice, most of them
detailed, thoughtful, and technically
expert. BIS issued the final rule
implementing License Exception STA
on June 16, 2011 (76FR 35276) having
benefited significantly from such public
participation, and anticipates that the
continuing effort to coordinate,
simplify, and harmonize export controls
across agencies will be similarly
informed by public response to the
notice.

A core proposal intended to bring
about the initiative’s national security
objectives is to transfer jurisdiction over
less significant defense articles,
principally generic parts and
components, that are controlled by the
regulations administered by the State
Department to the export control
regulations administered by the
Commerce Department, which are more
capable of having controls tailored to
the significance of the item and the
degree of risk associated with its export
to different groups of countries. This
plan will advance the national security
objectives of export control reform by
allowing for greater interoperability
with our NATO partners and other close
allies and also will strengthen the
industrial base by removing incentives
for foreign companies to design out or
avoid US-origin content. This plan will
also significantly reduce the licensing
and other collateral burdens on
exporters and the government while at
the same time harmonizing the system

to allow for the eventual creation of a
single list of controlled items
administered by a single licensing
agency. (See “Proposed Revisions to the
Export Administration Regulations
(EAR): Control of Items the President
Determines No Longer Warrant Control
Under the United States Munitions List
(USML),” published on July 15, 2011
(76 FR 41958).)

In the coming months, the agencies
involved in the Export Control Reform
Initiative will continue the regulatory
modifications necessary to harmonize
export control lists and definitions,
which will involve issuing a number of
proposals. This effort will draw heavily
on the resources of those agencies, but
it will require the efforts of members of
the public as well, who take time from
their normal duties to review proposals
and submit comments.

Export Administration Regulations

The Export Control Reform Initiative
is BIS’s top priority, and as noted above,
BIS requests that submission of reform-
related comments be directed toward
each specific proposal as it is published
rather than as part of a general response
to this notice of inquiry. Many key
aspects of the EAR—which items are
subject to the EAR and when they
require licenses to which destination—
will be addressed substantively by the
Export Control Reform Initiative. In this
notice of inquiry, BIS seeks comments
on aspects of the EAR that are not
immediately affected by the reform
initiative and that could be clarified or
streamlined to be more effective or less
burdensome.

Controls imposed by the EAR protect
the national security and advance the
foreign policy interests of the United
States, creating a necessary licensing
burden. This necessary licensing burden
entails an equally necessary compliance
burden. BIS seeks comments identifying
any unnecessary compliance burden
caused by rules that are unduly
complex, outmoded, inconsistent, or
overlapping, and comments identifying
ways to make any aspect of the EAR
more effectively protect the national
security or advance the foreign policy
interests of the United States.

Chemical Weapons Convention
Regulations

The Chemical Weapons Convention
Regulations (15 CFR parts 710 through
729) (CWCR) implement certain
obligations of the United States under
the Convention on the Prohibition of the
Development, Production, Stockpiling
and Use of Chemical Weapons and on
Their Destruction, known as the CWC or
Convention.
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Additional Protocol Regulations

The Additional Protocol Regulations
(15 CFR parts 781 through 786) (APR)
implement certain obligations of the
United States under the Protocol
Additional to the Agreement Between
the United States of America and the
International Atomic Energy Agency
Concerning the Application of
Safeguards in the United States of
America, known as the Additional
Protocol. These obligations relate to
nuclear fuel cycle-related activities.

National Security Industrial Base
Regulations

The National Security Industrial Base
Regulations (15 CFR 700 through 705)
include the Defense Priorities and
Allocations System, Reporting of Offsets
Agreements in Sales of Weapon Systems
or Defense-Related Items to Foreign
Countries or Foreign Firms, and Effect
of Imported Articles on the National
Security. Because the rules regarding
reporting of offsets agreements were
recently revised (74 FR 68136), BIS is
not soliciting comments on 15 CFR part
701 with this notice of inquiry. BIS also
published a proposed rule regarding the
Defense Priorities and Allocations
System Regulations (75 FR 32122) and
has yet to publish a final rule. BIS is not
soliciting comments on 15 CFR part 700
with this notice of inquiry.

Public Comments

With respect to improving existing
rules or eliminating outmoded ones, BIS
would like to receive comments that are
as specific and well-supported as
possible. Helpful comments will
include a description of a problem or
concern, available data on cost or
economic impact, and a proposed
solution. BIS also welcomes comments
on rules the public considers effective
or well designed. BIS is also interested
in information on foreign countries’
implementation of export controls. In
the interest of fostering open exchange,
BIS encourages those interested in
submitting comments to peruse those
already posted on regulations.gov.

Dated: August 1, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-19947 Filed 8—4—11; 8:45 am]
BILLING CODE 3510-33-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 23, and 39

RIN 3038-AD51

Customer Clearing Documentation and
Timing of Acceptance for Clearing;
Correction

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking;
Correction.

SUMMARY: This document corrects
incorrect text published in the Federal
Register of August 1, 2011, regarding
Customer Clearing Documentation and
Timing of Acceptance for Clearing.

FOR FURTHER INFORMATION CONTACT: John
C. Lawton, Deputy Director and Chief
Counsel, 202—418-5480,
jlawton@cftc.gov, or Christopher A.
Hower, Attorney-Advisor, 202—418—
6703, chower@cftc.gov, Division of
Clearing and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION: In FR Doc.
2011-19365 appearing on page 45737 in
the Federal Register issue of Monday,
August 1, 2011, the following
corrections are made:

§1.72 [Corrected]

On page 45737, in the left column, in
§1.72(e), the text ‘“Prevents compliance
with the time frames set forth in
§1.73(a)(9)(ii), § 23.609(a)(9)(ii),” is
corrected to read, “Prevents compliance
with the time frames set forth in
§1.74(b), § 23.610(b),”.

§23.608 [Corrected]

On page 45737, in the middle column,
in § 23.608(e), the text ‘“Prevents
compliance with the time frames set
forth in § 1.73(a)(9)(ii),
§23.609(a)(9)(ii),” is corrected to read,
“Prevents compliance with the time
frames set forth in § 1.74(b),
§23.610(b),”.

Dated: August 1, 2011.
David A. Stawick,
Secretary of the Commission.
[FR Doc. 2011-19874 Filed 8-4-11; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 167
[Docket No. USCG-2005-21650]

Port Access Route Study: In the
Waters of Montauk Channel and Block
Island Sound

AGENCY: Coast Guard, DHS.

ACTION: Notice of availability of
Preliminary Study Recommendations
with request for comments.

SUMMARY: The Coast Guard announces
the availability of Preliminary Study
Recommendations of a Port Access
Route Study evaluating the continued
applicability of and the need for
modifications to the current vessel
routing measures in the Waters of
Montauk Channel and Block Island
Sound. The goals of the study are to
help reduce the risk of marine casualties
and increase vessel traffic management
efficiency in the study area. Preliminary
recommendations indicate that marine
transportation safety would be
enhanced through modifications to the
existing vessel routing systems. The
Coast Guard solicits comments on the
preliminary recommendations
presented in this document so we can
complete our Port Access Route Study.

DATES: Comments and related material
must either be submitted to our online
docket via http://www.regulations.gov
on or before October 4, 2011 or reach
the Docket management facility by that
date.

ADDRESSES: You may submit comments
identified by docket number USCG—
2005-21650 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.
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PUBLIC SUBMISSION

Docket: BIS-2011-0027
Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563

Comment On: BI1S-2011-0027-0001
Retrospective Regulatory Review Under E.O. 13563

Document: BIS-2011-0027-0002
001 Comment by BCA Integration and Compliance

Submitter Information

Name: Kathryn A Farmer
Organization: BCA Export Integration and Compliance

General Comment

Suggestion to make the EAR easier to use:
- Indent the Subsections. Use the same indent level scheme thorughout.
- Include a Definition or Explanation of the different levels, for example:
742.2
(a)
&)
(i)
(B)

- Allow for this type of formatting to be copied and pasted into a Word Document ....with the
indents
- This will help me interpret the sub-sub-sub sections of the sub-sub sections.

Thanks for the opportunity to send in my suggestions.
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From: Cecil Hunt <CHunt@wiltshiregrannis.com>
Sent: Monday, November 21, 2011 3:11 PM

To: PublicComments
Subject: BIS-2011-0027; RIN 0694-XA37
Attachments: PECSEA IC November 14 2011.pdf

A copy 1is being submitted through http://www.regulations.gov.

RIN 0694-XA37
Regulations.gov BIS-2011-0027

Reform the Export Administration Regulations by Removing Burdensome and
Pointless Requirements that U.S. Exporters Obtain an “Import
Certificate”

The Department of Commerce Export Administration Regulations (EAR)
impose a requirement that an “International Import Certificate” or a
comparable document (IC) be obtained from the importer’s government
before a wide range of exports may be licensed. The case for lifting
this burden
from U.S. exporters was made in my November 14, 2011 statement to the
President’s Export Council Subcommittee on Export Administration, a copy
of which is attached to this submission.

The main points are these:

1. The IC is a relic of a post-World War II trade control cooperation
mechanism that no longer exists. Former partners of the United States no
longer require their exporters to obtain an IC.

2. The IC does not provide information or rights needed to enforce
export controls.

3. The EAR requirement that a signed original of the foreign
government certificate be obtained demands time-consuming mail exchanges
among the exporter, importer and government authorities.

4. Where the EAR do not require an IC, they often require an end-user
statement (EUS) containing





representations and commitments from the customer with respect to the use
and disposition of controlled goods. An EUS, which does not involve the
foreign government, could replace the IC.

Attachment

Submitted by: Cecil Hunt
Wiltshire & Grannis LLP

Washington, D.C.

Cecil Hunt

Wiltshire & Grannis LLP

1200 Eighteenth Street, NW, Suite 1200
Washington, DC 20036

T: 202-730-1309 F: 202-730-1301

chunt@wiltshiregrannis.com





November 201 |

Memorandum to: The President’s Export Council
Subcommittee on Export Administration

From: Cecil Hunt, Wiltshire & Grannis LLP, Washington, D.C.

THE INTERNATIONAL IMPORT CERTIFICATE -
A BURDENSOME RELIC

Exporters and importers often bear the burden of obtaining an “international
import certificate,” (commonly abbreviated as “|C”) or some variant of such a
document. This document had its origin in measures taken by the United States and
other Western nations soon after World War Il to limit trade to the East. | believe that
the IC has little, if any, usefulness in the existing international trade environment and
that other measures can better serve trade control needs. U.S. government agencies
should assess the need for ICs and work with other governments to eliminate or
reform this red-tape relic. The need for alternative documentation should also be
studied.

The IC basics are these: The exporter’s government may require the exporter
to obtain an IC certified by authorities in a cooperating importing country; the guts of
the document is a representation by the importer that it is importing described
commodities and will not reexport them without approval of the importer’s
government; the importer’s government certifies on the IC that this representation has
been made to it. The IC is then used by the exporter to obtain an export license.

The IC system originated in the 1940s when Western governments established a
cooperative East-West trade arrangement that included a “Coordinating Committee”
(“CoCom”) to administer a common control list and to coordinate permitted
exceptions to trade restrictions. The precise rationale for the IC system is now murky.
It does appear to have been designed to give the country of origin confidence that the
commodities would not improperly move beyond the cooperating importing country,
but to impart that confidence in a way that would not require the importer’s
government to limit its discretion or to acknowledge extraterritorial jurisdiction of the
exporter’s government. The IC system also provided for issuance of a “delivery
verification” (“DV”) upon request from the exporter’s authorities.

CoCom no longer exists, but at least some of its former member governments
continue to administer vestiges of the IC system, even if they do not require their
exporters to obtain an IC. The Department of Commerce still requires U.S exporters
to obtain an |IC for many exports to these countries, and the United States has
established IC-type arrangements with several additional countries, including India and
the Peoples Republic of China.





President’s Export Council, Subcommittee on Export Administration, Page 2

Consider what a U.S. company goes through if an intended export is one that
requires an IC. The Department of Commerce regulations require that the exporter
receive a signed original of the IC before licensed goods can be shipped. A facsimile is
not acceptable, so electronic communication will not get the job done. The process
entails much back and forth. The customer must obtain and complete the blank form
prescribed by its authorities and insert product data supplied by the exporter in the
terms required by the export licensing agency. An authorized importer official must
sign the importer representation. The importer must submit the form (by mail) to its
authorities for a certifying signature and return (by mail) so that the IC can be sent
(after translation, if not in English) to the exporter (by international mail), who must
have the signed original IC in hand before exportation. A 2010 Paperwork Reduction
Act filing for renewal of OMB authorization for use of the IC estimated “time per
response” as sixteen minutes! It might well take less time than that for the customer to
decide to buy from a non-U.S. source!

There is another type of export control documentation that is more widely used
than the IC/DV system. Export control authorities in the United States and many other
countries often require some form of representations and assurances from end-users
with respect to the use and disposition of items to be authorized for export. Such
documentation can make a significant contribution to the authority and ability of the
exporter’s government to take legal action against diversion of controlled items.
Department of Commerce regulations accept such end-user statements for many
exports to countries that do not participate with the U.S. in a form of IC system. The
Commerce regulations call this document the “statement by ultimate consignee and
purchaser”, but the abbreviated term “end-user statement” (EUS) will be used here to
refer to any such export control document that, unlike the IC, does not have to be
acted upon by the customer’s government.

The Department of State has long used the IC in its control of Munitions List
items. To its credit, State’s Directorate of Defense Trade Controls has published notice
of a proposed end to its use of the IC as “duplicative and unnecessary” (76 FR 41438,
July 14, 2011). There has been no indication that the Department of Commerce is
considering a similar move. This is a good time for a comprehensive consideration of
eliminating or streamlining the IC/DV system.

The following are among the questions that should be addressed. Has the IC any
control or enforcement advantage over the end-user statement? For example, has an
IC ever been essential to a successful enforcement action or been invoked to obtain a
foreign government’s cooperation in dealing with an actual or threatened diversion?
How many governments that respond to U.S. requests for an IC require their own
exporters to obtain an IC or a comparable document for exportation? Even if the IC
system is not to be completely eliminated, what changes could be made to it and to
other export control documentation provisions to speed the process through use of
electronic means of communication and authentication of documents? If selective
requirement of an EUS can serve control objectives, why exclude its use in the
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exportation of controlled software and intangible technology? What justification is
there for broadly excluding destinations in the Americas from EUS requirements?

Standard customs entry documentation should provide the importer’s
authorities with information they can use if they wish to cooperate to achieve trade
control objectives shared with the exporter’s government. Such documentation is not
selectively applicable to U.S.-origin trade, and it can be provided at the port of entry
upon the completion of the transaction, rather than requiring that the customer make a
special submission at the outset to a possibly distant ministry office.

Intergovernmental consultation will be in order, given the origin of the IC system
in multilateral and bilateral governmental arrangements. These consultations could well
provide an opportunity to strengthen procedures for the exchange of information by
authorities as needed, but without imposing unnecessary documentation requirements
on business.

It would be very helpful if this Subcommittee were to examine these trade
documentation issues and, if it sees fit, report its findings to the President’s Export
Council. If the agencies involved decide to overhaul the IC system and related
requirements, the exporting community would doubtless share its experience and
concerns. Many export control reforms are currently underway; this should be added
to the list.
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PUBLIC SUBMISSION

Docket: BIS-2011-0027
Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563

Comment On: BI1S-2011-0027-0001
Retrospective Regulatory Review Under E.O. 13563

Document: BIS-2011-0027-0003
003 Comment by Carley James Franklin

Submitter Information

Name: Carley James Franklin
Organization: IT Security

General Comment

One of the comments that | would like to make is regarding the following type of wording in the
EAR. This just one example that is fresh on my mind.

It has to do with Category 5, Part 2, Note 4 and reads:

Note 4: Category 5, Part 2 does not apply to items incorporating or using “cryptography” and
meeting all of the following:

a. The primary function or set of functions is not any of the following:

1. “Information security”;

2. A computer, including operating systems, parts and components therefor (sp);

Etc...etc.

This appears to be a double negative which tends to confuse the person who is classifying an
item that contains encryption
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PUBLIC SUBMISSION

Docket: BIS-2011-0027
Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563

Comment On: BI1S-2011-0027-0001
Retrospective Regulatory Review Under E.O. 13563

Document: BIS-2011-0027-0004
004 Comment by Dolby Laboratories

Submitter Information

Name: Brad Akin
Organization: Dolby Laboratories, Inc.

General Comment

Please allow companies with products, technologies, software and services that are not designed
for military use to "opt-out™ of the Export Administration Regulations. Although our company's
products, technologies, and software are subject to the EAR because of their DSP operating
speed, testing capabilities, and/or cryptography, they are not useful to the military.

Every company should be given the opportunity to describe why their products should not be
subject to the EAR and have it reviewed annually (or semi-annually) by BIS. Companies that
hire foreign nationals could continue to provide thorough review for deemed export requirements
as per USCIS and the 1-129 form. But if the company has a technology control plan AND can
make the case that their products, software, technologies and services are not of value to the
military (or the enemy), then the enormous costs of complying with the EAR can be greatly
reduced. Ideally, this would allow more spending on innovation, hiring more employees, and
keeping jobs stateside.

Thank you for your consideration.
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From: Mark Miller <Mark.Miller@Multek.com>

Sent: Thursday, January 19, 2012 4:40 PM

To: PublicComments

Subject: Comments Under Retrospective Regulatory Review

We wish to comment on the existing process of classification requests for
material subject to the EAR.

In the past year we had reason to submit applications wvia SNAP-R for
exports of material on the CCL. After a lengthy time, we were advised
orally that licenses were no longer required for exports of the subject
material. We asked for confirmation in writing, but none forthcame until
the RWA was received weeks later. Subsequently we discovered from
industry sources that another company had submitted CCATS much earlier in
the year which ruled that the material was no longer controlled. We did
not see any corresponding notice in the Federal Register advising the
public of the change in control status.

Because those CCATS decisions were not publicized, we sought our own

CCATS on the material; again, after a lengthy period, we received a
confirming CCATS.

Exports by our company were delayed by months in this process.
Fortunately none of the affected customers cancelled their orders during
this time.

If an item is deemed no longer subject to export licensing, it seems that
the public interest would be better served if that information was made
public.

If you need further information, please do not hesitate to contact me.

Regards

Mark Miller

Corporate Logistics Manager

Multek Flexible Circuits / Sheldahl Technical Materials
507 663 8453 Phone

507 664 8453 Fax





952 221 2302 Mobile

Legal Disclaimer: The information contained in this message may be
privileged and confidential. It is

intended to be read only by the individual or entity to whom it is
addressed or by their designee. If the

reader of this message is not the intended recipient, you are on notice
that any distribution of this

message, in any form, is strictly prohibited. If you have received this
message in error, please

immediately notify the sender and delete or destroy any copy of this
message






THE Louis Berger Group, INc.

January 24, 2012

Regulatory Policy Division

Bureau of Industry and Security, Room 2099B
U.S. Department of Commerce

Washington D.C. 20230

Subject: RIN 0694-XA37
Retrospective Regulatory Review Under E.O. 13563

Thank you for providing The Louis Berger Group (LBG) with the opportunity to submit
suggestions for clarifying, streamlining or improving existing U.S. export regulations. This letter
proposes specific changes to a key provision of the Export Administration Regulations. We
believe that these proposed changes, if implemented, would improve this provision by making it
less burdensome and more responsive to the needs of U.S. federal government agencies,
contractors and grantees operating outside of the continental United States (OCONUS)
Specifically, this provision of the EAR is:

740.11 (b)(2)(ii) License Exception GOV —

(i1) Items for official use by personnel and agencies of the U.S. Government. This
provision is available for items consigned to and for the official use of any agency of the
U.S. Government.

Currently, this license exception only applies to items that are both consigned to and for the
official use of an agency of the U.S. Government. It does not include or explicitly address items
exported by a contractor or grantee in support of their performance OCONUS of federal
government contracts or other activities officially sanctioned by the Government.

As a prime contractor to several U.S. Government agencies — including among others, the
Department of Defense, the United States Agency for International Development, and the
Department of Justice - LBG undertakes projects around the world and is frequently required to
export, re-export and/or retransfer controlled items, software and/or technology in support of our
contracts with these agencies. Many of these projects involve extremely tight delivery
requirements to destination countries which, for various reasons, are viewed with certain
sensitivities by the U.S. Government. As a result, normal license processing times — even when
expedited to the best of our abilities - can lead to delays that jeopardize the timely and successful
completion of our contracts and the missions which they support.

LBG proposes that Part 740.11(b)(2)(ii) be modified to expressly extend the license exception to
include export, re-export and/or retransfer of controlled items by federal government contractors
and grantees to the extent that such transactions are required or intended to further performance

1250 23rd Street NW | Washington, DC 20037 USA
Tel 202.331.7775 | Fax 202.293.0787 | ww.lonéhegger.com





of a federal government contract, grant, or other officially sanctioned U.S. Government business,
subject to the following conditions:

1. The Contractor or Grantee must be able to present, upon request at the time of export/re-
export or retransfer, a valid and relevant U.S. Government contract or grant;
2. Records of each transaction must be kept for five years; and
3. No export, re-export or retransfer can be made to a party otherwise individually
sanctioned by the U.S. Government [as identified by such screening tools as EPLS].
Proposal:

740.11 (b)(2)(ii) License Exception GOV —

(ii) Items for the conduct of the official business of the United States Government by
personnel and agencies of the U.S. Government and its contractors and/or grantees
thereof. This provision is available for items consigned to any agency of the U.S.
Government or to contractors or grantees for the conduct of official business of the U.S.
Government.

Note 1 to 740.11(b)(2)(ii)

Contractors or grantees conducting transactions pursuant to paragraph (ii) of this section
must (1) be able to present upon request a valid and relevant U.S. Government contract
or grant and (2) maintain records of each transaction for five years.

n.b. Condition No 3 (above) is currently addressed in the main by General Prohibitions 4-7 (Part
736.2 of the EAR)

U.S. Government Precedents:

L

IL.

Part 538.531 of OFAC’s Sudanese Sanctions Regulations authorizes all transactions that
are for the conduct of the official business of the U.S. Government by contractors and
grantees thereof, subject to conditions as summarized above.

Part 126.4 of DDTC’s International Traffic in Arms Regulations (ITAR); Shipments by
or for United States Government agencies

(a) Although the construct of 126.4 is somewhat different from OFAC’s and is rather
complex, it appears similar in intent. Subpart (a) does NOT require a license “for
carrying out any foreign assistance, cooperative project or sales program authorized by
law and subject to control by the President by other means” when certain conditions are
met (namely, when all aspects of the transaction are effected by a U.S. Government
agency or when the export is covered by a U.S. Government Bill of Lading). In addition,
it exempts the permanent transfer of defense articles from a licensing requirement when
the transfer is “pursuant to a grant, sale, lease, or loan or cooperative project under the
Foreign Assistance Act of 1961....”





(b) Subpart (c) does NOT require a license for the permanent export of defense
articles for end-use by a U.S. Government agency when the export is pursuant to a
contract with an agency of the U.S. Government and the end user is a U.S. Government
Agency or facility subject to certain additional conditions.

(©) As with our proposal to modify Part 740.11(b)(2)(ii) of the EAR, consideration
should also be given to revising Part 126.4 of the ITAR in keeping with both the spirit of
Executive Order 13563’s retrospective review of export provisions and the current way
U.S. Government Agencies conduct business (via contractors).

Adoption by BIS of the OFAC scheme for authorizing official U.S. Government activity will
clarify the general intent of 740.11 (b)(2)(ii) which is to facilitate and expedite U.S. Government
sponsored business activities. It will streamline U.S. export regulations by harmonizing BIS and
OFAC provisions, driving a more consistent approach across export licensing agencies. It will
make the GOV License Exception more effective by adding provisions to address the way U.S.
Government agencies conduct business in the 21 century - i.e. making more and more use of
contractors and grantees. And it will make the regulations less burdensome by doing away with
an outmoded control while continuing to protect the national security and advance the foreign
policy of the United States through the aegis of having the License Exception tied to an official
contract with a U.S. Government agency.

LBG urges BIS to consider this proposal on its merits for the benefit of all U.S. contractors and
grantees engaged in furthering the global objectives and missions of the U.S. Government. The
undersigned would be happy to discuss this proposal, provide additional information or answer
specific questions. Thank you again for your interest and for this opportunity to be heard.

Regards, ﬁz’—

Andrew Parr

Export Compliance Manager
The Louis Berger Group
1250 23" Street N.W.
Washington D.C. 20037

(202) 303-2655
aparr@louisberger.com






PUBLIC SUBMISSION

Docket: BIS-2011-0027
Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563

Comment On: BI1S-2011-0027-0001
Retrospective Regulatory Review Under E.O. 13563

Document: BIS-2011-0027-0005
007 Comment by Borderview LLC

Submitter Information

Name: Joel D VanderHoek
Organization: Borderview LLC

General Comment

In relation to Supporting Documentation required to be attached to Export License Applications,
and other documents required to be submitted to BIS, where a signature is required: please
clarify in the Regulation that BIS accepts electronic / digital signatures as acceptable on these
documents, per the Federal E-SIGN law, and the White House's Government Paperwork
Elimination Act (GPEA). Specifically, the GPEA provides that Electronic Signatures are "not to
be denied legal effect, validity or enforceability” as provided on the White House's website
(http://www.whitehouse.gov/omb/fedreg_gpea2/). Though the Regulation does not currently
expressly prohibit such Electronic Signatures, nor does any written policy of BIS disallow such
electronic signatures, specific clarification in the Regulation to this end would clarify BIS'
acceptance of applicable Federal laws, and would provide for a safe and legally binding method
for exporters and importers to electronically exchange such documents for review and signature,
rather than a time-consuming and expensive process of mailing paperwork around the globe for
pen-and-ink signature. This suggestion is very much in line with the intent of this NOI, as well as
the overall intent of the President's ECR initiative.

Note that the U.S. Department of State, Directorate of Defense Trade Controls (DDTC) has
already issued prompt Advisory Opinion of their acceptance of such Electronic Signatures on
documents under their jurisdiction (see attached Advisory Opinion).

Attachments
Advisory_Opinion_Electronic_Signatures 10192011
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United States Department of State

Bureau of Political-Military Affairs
Directorate of Defense Trade Controls

Washington, D.C. 20520-0112

In Reply Refer to
DTC Case GC 2665-11
OCT 06 201
Mr. Joel D. Vanderhoek
Borderview LLC.
7407 Montana Place
Lynden, WA 98264

YOUR LETTER DATED: September 8, 2011
SUBJECT: Advisory Opinion under the Provisions of 22 CFR 126.9

Dear Mr. Vanderhoek:

The Department of State has reviewed your request concerning whether electronic
signatures are authorized when uploading documents for further review and
approval of export applications.

The Department of State determined that submission of documents with electronic
signatures are accepted, Therefore, you are authorizes to upload documents with
electronic signatures in place of handwritten signatures.

This determination does not imply that the transaction will be approved at the time
of application. Your request will be considered in light of U.S. foreign policy and
national security concerns when your request is submitted

If you have any questions, please contact Mr. Julio A. Santiago, (202)663-2810,
santiagoja@state.gov.

| Office of Defense Trade Controls Licensing

Page 1 of 1
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EXPORT PROCEDURES CO., INC. I\L : \il Suite 200 - 109 South High Street - Zelienople PA 16063 USA - 724.452.6816 - FAX 724.452.0486

January 30, 2012

Regulatory Policy Division
Bureau of Industry and Security
U.S. Department of Commerce
Washington, DC 20230

Re: RIN 0694-XA37
Dear Bureau of Industry and Security,

Thank you for this opportunity to provide comment with regard to the retrospective review of the
Export Administration Regulations as provided in the August 5, 2011 Federal Register notice of
inquiry, 76 FR 47527-29. The below comment seeks to address an aspect of the EAR that could
be clarified or streamlined to be more effective or less burdensome, and specifically, to identify
an unnecessary compliance burden caused by a rule that is inconsistent. This comment also
seeks to identify a way to make one aspect of the EAR more effectively protect the national
security interests of the United States.

This is to request consideration for changes to EAR Parts 758 and 772 with regard to “Routed
Export Transactions”. The ability to use “Routed Export Transactions” enables U.S. exporters to
implement terms of sale so that assignment of seller and buyer responsibilities can be flexible in
order to meet transaction requirements. U.S. exports are enhanced by the ability of U.S.
exporters to use this type of transaction. The term “Routed Export Transaction” in the Foreign
Trade Regulations (FTR) and the Export Administration Regulations (EAR) are not entirely
compatible, however, thus, causing confusion for exporters.

In the FTR, a “Routed Export Transaction” must have two (2) components in order to meet the
definition: the foreign buyer (FPPI) authorizes its U.S. agent to arrange the contract of carriage
for the export of the goods and to be responsible for the export clearance. If both of these
components are not met, then the transaction does not meet the definition. This definition is
very useful to exporters because it allows the flexibility to assign responsibilities in the sale of
goods according to contract terms. ‘

EAR Part 772, however, requires only one component to meet the definition of a “Routed Export
Transaction’: the foreign buyer (FPPI) authorizes its U.S. agent to arrange the contract of
carriage for the export of the goods.

RIN 0694-XA37 January 30, 2012 page 1





It would be helpful if the EAR is revised to define a “Routed Export Transaction” with two (2)
components to meet the definition: the foreign buyer (FPPI) authorizes its U.S. agent to arrange
the contract of carriage for the export of the goods and to be responsible for determining and
obtaining the export license authority.

In this way, the definition of a “Routed Export Transaction” would be compatible in the EAR
and FTR. The meaning of the term would, thus, be easily understood by exporters. This
revision would reduce confusion regarding the term as it could be explained by Burecau of
Industry and Security representatives in a way that is compatible in both sets of regulations. In
addition, export records would be more accurate because exporters would indicate the “Routed
Transaction” block accurately on the Electronic Export Information form.

The requested revision would be beneficial because exporters will not relinquish authority over
export licensing and export documents incorrectly. U.S. national security would be enhanced
because the requirements of “Routed Export Transactions” will be easier to understand and
implement. “Routed Export Transactions” will be implemented only when the FPPI provides
the required written certification stated in EAR Part 758.3, thus, insuring that responsibility for
export licensing is clearly identified in transactions.

Please feel free to contact me with questions. I would welcome the opportunity to work on a
team dedicated to this clarification as it is such an important topic for industry. Thank you for
your consideration.

Sincerely yours,

Catherine E. Thornberry
Export Consultant and Licensed Customs Broker

RIN 0694-XA37 January 30, 2012 page 2






® , Mark Sagrans

' 1007 Market Street
D-7054-1
Wilmington, DE 19898
Telephone: (302) 774-4356
Fax: 1-302-355-2860

January 30, 2012
BY E-MAIL-

Regulatory Policy Division
Bureau of Industry and Security
U.S. Department of Commerce
14" & Pennsylvania Ave, NW
Washington, DC 20230

ATTN: RIN 0694-XA37 -

RE: E.L du Pont de Nemours & Co. — Comment on Retrospective Regulatory’
Review Under E.O. 13563 '

Dear Sir or Madam: |

E.I du Pont de Nemours & Co. (“DuPont”) welcomes the Administration’s Export
Control Reform Initiative and hereby responds to the Department of Commerce, Bureau of
Industry and Security (“BIS”) August 5, 2011 Notice of Inquiry titled “Retrospective Regulatory
Review Under E.O. 13563, In this comment, DuPont proposes a solution to the overly
complicated and outmoded controls on ceitain widely available chemicals and chemical
processing equipment under the Export Administration Regulations (“EAR”), DuPont believes
this solution would lessen the licensing and compliance burdens on both BIS and industry,
thereby allowing BIS to better focus its efforts on the most critical national security and foreign

" policy prioritics.

1. Issue and Summary of Proposed Solution

Many of the current controls on chemicals and chemical processing equipment are

outmoded in the light of global availability and hinder U.S. companies’ competitiveness in the

: 76 Fed. Reg. 47527 (August 5, 2011).
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global market, These unnecessary burdens exemplify the very problem that the Administration
seeks to resolve through the Export Control Reform Initiative. The solution DuPont proposes is
both practical and efficient, because BIS can use the existing structure of the EAR Commerce
Country Chart found at Supplement No. 1 to Part 738 (“Country Chart”) and the EAR
Commerce Controi List found at Supplement No. 1 to Part 774 (“CCL”) to more efficaciously
authorize the export of certain chemicals and chemical processing equipment to countries with,
as the terms of the AG Guidelines for Transfers of Sensitive Chemical or Biological Items (“AG
Guidelines”) provide for, “consistently excellent non-proliferation credentialls."2 The DuPont
proposed solution would thus be consistent with the United States’ obligations as a member of

the Australia Group (“AG”) and is well within the Department of Commerce existing scope of

authority.

II. . Proposed Solution

The DuPont proposed solution requires three steps. The first step is to identify countries
that meet the “consistently excellent non-proliferation credentials” standard found at Guideline
"No. 2 of the AG Guidelines. United States has discretion under the AG Guidelines to apply
expedited licensing measures to such countries. The second step is to indentify, with input from
-industry, those cohtro]led chemicals and processing equipment that are presently widely
availaﬁle in global markets outside of the AG Partner States. The third step is to revise the CCL
to utilize the now semi-dormant third column of Chemical and Biological Controlél on the
Country Chart (““CB Column 3”), Once completed, DuPont’s plan would allow for the more
efficacious authorization of exports for the identified chemicals and equipmént to the list of

acceptable countries.
A. Step One: Create a Country List

DuPont believes the most prudent way to construct a list of countries that meet the AG

Guidelines’ standard of “consistently excellent non-proliferation credentials” (hereafter, the

2 Australia Group Guideline No. 2 available at http://www.australiagroup.net/en/guidelines.html,
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“CENPC List”} is to begin with the 125 countries BIS originally proposed as being suitable for
Strategic Trade Authorization (“STA”) for “[t]ransactions subject to national security controls of
lesser sensitivity” and the 37 countries BIS proposed as being suitable for STA for transactions
controlled for multiple reasons.” The resultant list of 162 countries would then be further
modified by either adding or removing particular countries that may or may not meet the AG
Guidelines’ standard for 1‘easoﬁs such as those offered below. DuPont believes basing the
CENPC List on these proposed STA countries is appropriate because BIS has alrcady
determined that these “destinations pose little risk of unauthorized uses” and that “U.S. national
security and foreign policy justify authorizing transactions [to these countries] without the delay
and expense of obtaining an export license.” While the final vetting of a CENPC List would of

course lie with BIS, DuPont respectfully suggests the following further modifications:

¢ Remove any of the 32 countries currently subject to CB Column 3 controls, the most relevant -
-CB controls for this exercise (e.g., Bahréin, Georgia, Jordan, Kazakhstan, Qatar, Saudi
Arabia, and Taiwan).

¢ Remove any countries designated as controlled for National Security purposes and so listed
under Country Group D:1 at Suﬁplement No. 1 to Part 740 of the EAR (e.g., Cambodia and
Laos).

* Remove any couniries not a party to the Chemical Weapons Convention (“CWC”) or the
Biological Weapons Convention (“BWC”) (e.g., Andorra, Chad, Comoros, Djibouti, Guinea,
Kiribati, Marshall Islands, Mauritania, Micronesia, Namibia, Nauru, Samoa, and Tuvalu);

. Fmally, adding Cyprus to the draft CENPC List because it is a current AG Partner and
signatory to both the CWC and the BWC,

The result of this exercise is a draft CENPC List of 129 countries, all of whom are
participants in the AG, the CWC, and/or the BWC, not under current CB Column 3 restriction

and have been previously determined by BIS to pose little risk of unauthorized uses, (A list of

* Export Control Modernization: Strategic Trade Authorization License Exception, 75 Fed. Reg,
76,653 (proposed Dec. 9, 2010).

4 1d. at 76,654,
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these countries is provided as Attachment 1.) Authorizing license exception qualified exports to
~ these destinations, especially for items with wide global availability outside the AG, is clearly
consistent with the AG Guidelines. AG Guideline No. 2 states, “it is a matter for the
Government’s discretion to determine whether and to what extent to apply expedited licensing

measures in the case of transfers to destinations it judges possess consistently excellent non-

proliferation credentials.”
B. Step Two: Identify Widely Available Chemicals and Equipment

In response to BIS 's request for comments published in the Federal Register on
December 9, 2010,> DuPont suggested a method of ‘tiering’ chemicals controlled under ECCN
1C350.% In its comment, DuPont proposed adjusting the tiers by which BIS proposed controlling
the export of chemicals based upon a given chemical’s availability outside of the AG Partner |
States. DuPont viewed BIS tiering proposal as an excellent opportunity to update U.S. export
controls related to chemicals and chemical processing equipment. Specifically, DuPont believes
that a tiered approach might have more appropriately controlled the trade of chemicals and
chemical processing equipment based on the chemicals’ and processing equipﬁJent’s respective
availability from solely or predominantly within the AG Partner community versus those widely
available outside the AG. Although BIS has since decided to delay tiering of CCL-controlled
items, DuPont believes the controls on these widely available chemicals and chemical equipment
remain too rigid to allow U.S. chemical companies to remain competitive in the global market.
Because DuPont knows its proposal would impact the chemical and chemical processing
equipment industries at large, we propose that a comprehensive list of applicable chemicals and
processing equipment be constructed by the effected industries themselves. The simplest and
most transparent method to gather this information is through a Notice of Inquiry or Proposed
Rule from BIS seeking such input, One consequence of this approach, for example, suggested

- already in our previous tieriﬁg response, might be that sodium cyanide under ECCN 1C350.d.17

5 Commerce Control List: Revising Descriptions of Ttems and Foreign Availability, 75
Fed. Reg. 76,604 (Dec. 9, 2010).
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could quality for control under CB Column 3 whereas potassium cyanide, captu'red under ECCN

1C350.d.12, might remain controlled under CB Column 2.

C. Step Three: Revitalizing CB Column 3

| In 2003, BIS revised the EAR to expand controls on chemicals to make the EARlicensing
requirements “consistent with the AG” guidelines.” In so doing, BIS effectively gutted CB
Column 3 controls. The only current function is to require exporters to obtain a license to export
such low-to-no risk items as Vabcines, iﬁununotoxins, medical products, and diagnostic and food
testing kits to Anti-Terrorist controlled destinations under Export Control Classification Number
(“ECCN”} 1C991. Furthermore, when BIS rémoved the specific CB Column 3 designation from
all but one ECCN on the CCL it removed any distinction of proliferation risks between non-AG
countries and for the purposes of licensing reqtliremenfs. Nearly seven years later, DuPont
respectﬁllly‘sﬁggests that many of the items captured by these dramatically expanded licensing_
requirements do nlot require such controls due to ever-increasing global availability outside the_
AG Partner States and due to BIS’ more contemporafy country level of relevant risk analysis.
The 2005 expanded controls have made it more difficult for the U.S. chemical and chemical
equipment industries to compete in the global market, as well as creating a significant and
unnecessary administrative, license-pfocessing burden for BIS. Fortunately, in 2005, BIS left in
the EAR the very tool needed to modify licensing requirements to remedy this situation:

revitalize CB Column 3,

DuPont proposes that the CCL be amended to indicate CB Column 3, rather than CB
Column 2 as a reason for control to the final list of ECCNs (or their paragraphs or
subparagraphs) generated by industry and approved by BIS, Concurrently, BIS would amend the
Country Chart to include a CB Column 3'mark for every country not found to have consistently
excellent non-proliferation credentials — i.e., those countries excluded from the CENPC List.

Thus, chemicals and processing equipment that are widely-available outside of the AG Partner

! 'Expansion of the Country Scope of the License Requirements that Apply to
Chemical/Biological (CB) Equipment and Related Technology; Amendments to CB-Related
End-User/End-Use and U.S. Person Controls, 70 Fed. Reg. 19,688 (April 14, 2005).
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States would fall from CB Column 2 to CB Column 3 and could be exported without license to

the CENPC countries because of their significantly lesser proliferation and re-export risk.

IIT. Conclusion

DuPont appreciates the Department of Commerce Notice of Inquiry and the opportunity
to propose a remedy to the 2005 expansion of control of certain chemicals and chemical
processing equipment. DuPont understands that its proposal requires a thoroughly vetted list of
items and destination countries, but urges BIS to take the first step toward implementing these

' changes in order to bring the U.S. export controls on chemicals and chemical processing
equipment up to date, If BIS were to settle on a list of countries and ECCNs for chemicals and
processing equipment widely available outside of the AG Partner States, then implementing a
revised CB Column 3 to control exports outside the CEN_PC List of countries would be a
dramatic step towards the type of export control reform the Administration seeks. In addition,
this change would have a positive impact on U.S. competitiveness in the global chemicals
market, Chemicals are one of the largest exports of the United States. Nearly 800,000
Americans rely on jobs in the chemistry indu-stry. Developing and prodilcing the products of
chemistry creates a ripple effect that is responsible for almost five million American jobs and 26
percent of America’s GDP that touches nearly every sector of our economy including '
agriculture, construction, technology, manufacturing and retail trade. Removing unnecessary
export control barriers and burdens would only contribute to the Administration’s efforts to
increase U.S. exports. Accordingly, DuPont respectfully requests that BIS publish a Notice of
Inquiry directed at the chemical and chemical processing industry seeking information and

industry input on this matter.
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Should you-have any questions or require further information, please do not hesitate to

contact the undersigned at (302) 774-4356.

Respectfully submitted,

Mark E. Sagrans
Corporate Counsel

Attachment (1)





Aftachment 1: Suggested CENPC List

Algeria Gambia (The) Norway
Antigua Germany ‘Palau
Argentina Ghana Panama
Aruba Greece Papua New Guinea
Australia Grenada Paraguay
Austria Guatemala Peru
Bahamas Guinea-Bissau, Philippines
Bangladesh, Guyana Poland
Barbados Honduras Portugal
Belgium Hong Kong Romania
Belize Hungary Rwanda
Benin Iceland Saint Kitts & Nevis
Bhutan India Saint Lucia
Saint Vincent and the

Bolivia Ireland Grenadines
Bosnia and Herzegovina Italy San Marino
Botswana _ Jamaica Sao Tome & Principe
Brazil - Japan Senegal
Brunei - Kenya ‘Seychelles
Bulgaria Kosovo Singapore
Burkina Faso Latvia Slovakia
Burundi Lesotho Slovenia
Canada Liechtenstein Solomon Islands
Cape Verde Lithuania South Africa
Central African Republic Luxembourg South Korea

Macedonia (Former
Chile Yugoslav Republic) Spain
Colombia Madagascar Surinam
Costa Rica Malawi Swaziland .
Croatia Maldives Sweden
Cyprus Mali Switzerland
Czech Republic Malta Tanzania
Denmark Mauritius Thailand
Dominica Mexico Togo
Dominican Republic Monaco Tonga
East Timor Montenegro Trinidad & Tobago
Ecuador Morocco Tunisia
El Salvador Mozambique Turkey
Equatorial Guinea Nepal Ukraine
Estonia Netherlands United Kingdom
Ethiopia Netherlands Antilles Uruguay
Fiji New Zealand Vanuatu
Finland Nicaragua Vatican City
France Niger Western Sahara
Gabon Nigefia Zambia







From: Robert Feke <robert.feke@am.kwe.com>

Sent: Tuesday, January 31, 2012 8:36 PM

To: PublicComments

Subject: RIN 0694-XA37

Attachments: FPPI Explanation.pdf; FPPI Document-SIM .pdf; U S
Designated Agent

Document (Form) .doc; KWE SLI II.xls; Monk msg (SLI).eml

To: whom it may concern

Allow me to submit the following suggestions to revising Part 758 of the
EAR:

1) All references to the Shipper’s Export Declaration (SED - Form
7525-V) should be deleted since subject form no longer is required (see
Docket Number: 031009254-6014-03 / RIN 0607-AA38 in the Federal
Register) .

2) Reference to requirement of submitting Electronic Export
Information in AES for items exported under authorization VEU should
specify if requirement applies regardless of value.

3) Reference to requirement to obtain Power of Attorney should
specify exactly which individual at USPPI or FPPI should provide said
document. Export counselors at both the Foreign Trade Division of

the U.S. Census Bureau and the Bureau of Industry and Security have
advised me that only an officer of a corporation, a legal representative,
or a person with signatory power should sign and provide Powers

of Attorney to an authorized forwarding agent. Additional clarification
regarding which individuals at a USPPI or FPPI should sign written
authorizations would be helpful also.

4) Part 758.3(b) desperately needs to be revised to prevent members
of the exporting community from thinking mistakenly that a forwarding
agent becomes the exporter (shipper) on all shipping documentation if the
FPPI agrees to accept licensing responsibility in a routed export
transaction. Since Part 758.3(b) refers only to a forwarding agent being
shown as the exporter on an application for a license in a routed export
transaction, this part of the EAR should be revised to say more
specifically and clearly that the forwarding agent can become an exporter
only on a license application in a routed export transaction if the FPPI
has agreed to accept licensing responsibility. The revised text should
say clearly and explicitly that Part 758.3(b) does not dictate that the
forwarding agent be shown as shipper/exporter on other shipping
documents, such as commercial invoice, packing list, air waybill, or bill
of lading. Please see attached files from one of our customers that
serve as examples of common misinterpretation of Part 758.3(b).
Misinterpretation of Part 758.3(b) by our customers has been a





frequent source of irritation and frustration, and has lead to our
company losing business over disputes with our customers as to the
meaning of the text in the section of the EAR.

5) Please revise reference to the written authorization form to say
that a Shipper’s Letter of Instruction (SLI - sample copy is included in
the attached Excel file) is an acceptable form of a written
authorization. Attached e-mail from C. Harvey Monk, former Chief of the

Foreign Trade Division of the U.S. Census Bureau, supports my request for
this revision.

I thank you very much for inviting members of the trade to offer
suggestions to improve the clarity and meaning of the EAR. I appreciate
your kind and careful consideration to the suggestions that I have
offered in this e-mail.

Kind regards,

Robert (Bob) Feke,

Director, UHQ Operations Dept.
Kintetsu World Express (USA) Inc.
Middleburg Heights (CLE), Ohio USA
TEL: 440.826.1938

FAX: 440.826.4348

CELL: 330.671.7007

e-mail: robert.fekel@am.kwe.com

Email secured by Check Point





The Export Control Team at 3M in the United States is responsible for overseeing compliance
with U.S. export control regulations worldwide for 3M. Under U.S. export control regulations, a
company that exports a product from the United States has the legal responsibility to comply
with all U.S. export laws and regulations. There are specific responsibilities under these
regulations when parties agree to a routed transaction. This letter is intended to provide
information on those responsibilities.

In a routed export transaction, the foreign principal party in interest (“FPPI”), through a power of
attorney, authorizes a U.S. forwarding agent to facilitate the export of items from the United
States on its behalf. In their July 10, 2000, Federal Register notice, the Bureau of Export
Administration and the Bureau of Census explain:

In a "routed export transaction”, the foreign principal party in interest agrees to
terms of sale that may include assuming responsibility for export licensing. This
rule provides that when the foreign principal party expressly assumes
responsibility in writing for determining license requirements and obtaining
necessary authorization, that foreign party must have a U.S. agent who becomes
the "exporter" for export control purposes.

The assumption of this responsibility in the letter between the FPPI and 3M provides that:

(a) the FPPI agrees to assume responsibility for exports, including the determination of whether
an export license or other authorizations are required for the products exporting;

(b) the FPPI has designated its U.S. agent to 3M;

(c) the FPPI has instructed 3M that its agent, as required by U.S. law, is accepting responsibility
for the preparing and filing of the required “Shipper’s Export Declaration” (SED) or AES filing,
and will comply with all US export control laws in accurately reporting the product and export
information provided by 3M.

The SED/AES record will show 3M as the USPPI, but indicate the transaction is a routed export
transaction. The U.S. Agent is also responsible for providing the USPPI, when requested, with a
copy of appropriate documentation verifying that the information provided by the USPPI (3M)
was accurately reported on the SED/AES record.

(d) the U.S. Agent will represent itself as the exporter on behalf of the FPPI on all other
documentation.

I hope that this letter provides sufficient background about the requested letter. If you have any
questions, I hope that you will not hesitate to contact me at:

Heather Olson

3M Trade Compliance

Phone: 651-737-0159

Email: hvolsonl@mmm.com

Trade Compliance Department
May 21, 2008






Telephone Nos. (02) 771-1996 / 771-1997 Fax No. (02) 771-2144 E-mail: sales @ sim-mktg.com

| SIM MARKETING CORPORATION
l I 17" floor Insular Life Corporate Centre, Tower 2, Filinvest, Alabang, Muntinlupa City 1781

3M Company

3M Trade Compliance

3M Center, Bldg 225-4S-18
St. Paul, MN 55144 USA

Re: Assumption of Export Responsibilities
To: 3M Export Trade Compliance Team:

We [SIM MARKETING CORPORATION], acknowledge that we are the Foreign
Principal Party in Interest (FPPI) in a routed transaction(s) in which 3M is the U.S.
Principal Party in Interest. With respect to our purchase of 3M products for delivery to
our U.S. agent, [Kintetsu World Express (USA) Inc.], we hereby agree and represent
that we will assume responsibility for determining export licensing requirements for
and/or obtaining any required export licenses in cooperation with 3M, if applicable,
export reporting, and any other export regulatory compliance as required.

We understand that hazardous items will not be allowed in these Routed Transactions.

We have authorized [Kintetsu World Express (USA) Inc.] in the U.S. to act on our
behalf in carrying out those obligations and have provided them with a Power of
Attorney or other appropriate written authorization, thus the forwarding agent will be the
exporter for purposes of the export of these items. We recognize that 3M will require a
signed acknowledgement from [Kintetsu World Express (USA) Inc.] accepting this
legal obligation. We also agree to require our forwarding agent to provide 3M with
copies of AES transmissions.

Regards,

ik o

Signature:
Name (Printed): MR. RUSTICO A. BAYANI JR.
Title: General Manager

Date: December 14, 2011





[To be typed on letterhead of U.S. Agent]

3M Company

3M Trade Compliance

3M Center, Bldg 225-4S-18
St. Paul, MN 55144 TUSA

Date:
Re: Assumption of Export Responsibilities

[name of customer], acknowledges that they are the Foreign
Principal Party in Interest (FPPI) in a routed transaction in which
they have authorized (u.s. agent name)as their U.S. Agent.

To comply with the Export Regulations pertaining to routed
transactions, 3M requires verification that (u.s. agent name) has
been granted POA (or other authorization) on behalf of (name of
Customer), and that (u.s. agent name) has agreed to act in this
capacity.

We understand that hazardous items will not be allowed in these
Routed Transactions.

3M remains the Principal Party in Interest for AES reporting
purposes only. (u.s. agent name) is the shipper/exporter on all
other export documentation. As required of the USPPI in a Routed
Transaction, the information for AES reporting will be provided to
(u.s. agent name) when the material has been received by (u.s.
agent name) .

(Please reference §758.3(a) of the EAR for further
information which can be located at:
http://www.access.gpo.gov/bis/ear/ear data.html )

U.S. Agent Signature

Name (Printed)

Title

Date




http://www.access.gpo.gov/bis/ear/ear_data.html



SHIPPER'S LETTER OF INSTRUCTIONS

1a.U.S. PRINCIPAL PARTY IN INTEREST (USPPI) (COMPLETE NAME AND ADDRESS)

ZIP CODE

b.USPPI's EIN (IRS) OR ID NO. c. PARTIES TO TRANSACTION

RELATED NON-RELATED

KWE

THIS DOCUMENT FOR AIR SHIPMENTS O

4a ULTIMATE CONSIGNEE (COMPLETE NAME AND ADDRESS)

YES

INSURANCE REQUESTED :

| no | |

IF YES, AMOUNT $

b. INTERMEDIATE CONSIGNEE (COMPLETE NAME AND ADDRESS)

$

DECLARED VALUE FOR CARRIAGE

NUMBER OF PIECES

DATE:

5. FORWARDING AGENT

RESERVED AWB # SHPR. REF. NUMBER

|6- POINT (STATE) OF

KINTETSU WORLD EXPRESS (USA) INC.

RIGIN OR FTZ NO. 7. COUNTRY OF ULTIMATE DEST.

8. LOADING PIER (VESSEL ONLY) [9. MODE OF TRANSPORT (Specify)

14. CARRIER IDENTIFICATION CODE

15. SHIPMENT REFERENCE NO.

10. EXPORTING CARRIER 11. PORT OF EXPORT 16. ENTRY NUMBER

17. HAZARDOUS MATERIALS

YES NO
]
12. PORT OF UNLOADING 13. CONTAINERIZED (VESSEL ONLY) 18. IN BOND CODE 19. ROUTED EXPORT TRANSACTION
YES YES NQ
NO |
SHIPPER MUST CHECK ONE: SPECIAL INSTRUCTIONS TO KINTETSU:
PREPAID COLLECT
-0r- I
21. DIF 22. SCHEDULE B/HTS No.(s) 23, QTY. 24, KG.WT. 25. VIN/PRODUCT #/VEHICLE TITLE NUMBER 26.VALUE (U.S. DOLLARS, omit cents)

27.LICENSE NO./LICENSE EXCEPTION SYMBOL/AUTHORIZATION 28. ECCN (WHEN REQUIRED)

IMPORTANT:

PLEASE COMPLETE ALL APPLICABLE ITEMS,
THEN SIGN YOUR NAME

29. DULY AUTHORIZED OFFICER OR EMPLOYEE  |THE USPPI AUTHORIZES THE FORWARDER NAMED ABOVE
TO ACT AS FORWARDING AGENT FOR EXPORT CONTROL

IAND CUSTOMS PURPOSES.

WITH PEN AND INK IN BLOCK NO. 29.

The shipper certifies that the particulars on the face hereof are correct, agrees to the
CONDITIONS ON THE REVERSE HEREOF, accepts that carriers liability is limited as
stated in 4(c)on the reverse hereof and accepts such value unless a higher value for
carriage is declared on the face hereof subject to an additional charge and that
insofar as any part of the consignment contains restricted articles, such part is
properly described by name and is in proper condition for carriage by air according
to applicable governmental regulations and official tariffs.

WE HAVE SHIPPED THE SHIPMENT DESCRIBED HEREIN TO KWE ON
(DATE) VIA TRUCK LINE

RECEIPT OR P.O.#

PREPAID COLLECT
Received in apparent good order at
Driver's signature:
SHIPPER'S AIRPORT
DOOR TERMINAL
DATE TIME |

You must indicate whether shipment is to be forwarded Prepaid or Collect:

Shipper: ) ) ) )
Unless otherwise noted shipment will go COLLECT (see mid page).

Hereunder the sole responsibility of the company is as indirect carrier,

AES / EEI INFORMATION

Shipper (USPPI) filed EEl in AES: L1 YES L] no
If YES, enter ITN here:

subject to the provisions contained herein, in its air waybill and its tariff
or tariffs, copies of which are available on request, or as agent for the
direct carrier after issuance of direct carrier's air waybill. The company
is to use reasonable care in the selection of carriers, forwarders, agents
and others to whom it may entrust the shipment.

The carrier's maximum total liability for all claims for or relating to goods lost, damaged, destroyed or delayed, including claims for indemnification, is $20 per kilo. Shipper
may elect to increase the maximum total liability by declaring a higher value for carriage in the space provided above and paying additional valuation charges. Failure to
declare a value “for carriage” will maintain maximum total carrier liability at $20.00 per kilo. Carrier maintains cargo liability insurance in the amount of $250,000.00 per any

one occurrence for its benefit. Shipper may purchase insurance for its own benefit.

This document contains two pages. Page two contains the condition of contract. By signing page one, you are

acknowledging that you have read page two and have agreed upon its terms.

Page 1 of 2





CONDITIONS OF CONTRACT

(1)  Asused in this contract, ‘Convention” means the Convention for the Unification of Certain Rules Relating to International Carriage by Air, signed at Warsaw,
12 October 1929, or that Convention as amended by The Hague Protocol , 1955 whichever may be applicable to carriage hereunder, “Air Waybill” is equivalent to “air
consignment note’, ‘shipper’ is equivalent to ‘consignor’, “carriage’ is equivalent to “transportation” and “carrier’ includes the air carrier issuing this Air Waybill and
all air carriers that carry the goods hereunder or perform any other services related to such air carriage. For the purposes of the exemption from and limitation of
liability provisions set forth or referred to herein, ‘carrier” includes agents, servants, or representatives of any such air carrier. A consignee or other party who
contracts for carriage hereunder shall be considered to be both the shipper and, respectively, the consignee or other party, whereupon the nominal shipper shall
become the shipper’s agent. Carriage to be performed hereunder by several successive carriers is regarded as a single operation.

(2) (a) carriage hereunder is subject to the rules relating to liability established by the Convention unless such carriage is not ‘international” carriage” as defined by
the Convention. (See carrier’s tariffs and conditions of carriage for such definition); (b) to the extent not in conflict with the foregoing, carriage hereunder and other
services performed by each carrier are subject to: (i) applicable laws (including national laws implementing the Convention), Government regulations, orders and
requirements, (ii) provisions herein set forth, and (iii) applicable tariffs, rules, conditions of carriage, regulations and timetables (but not the time of departure and
arrival therein) of such carrier, which are made part hereof and which may be inspected at any of its offices and at airports from which it operates regular services;

(c) for the purpose of the Convention, the agreed stopping places (which may be altered by carrier in case of necessity) are those places, except the place of departure
and the place of destination, set forth on the face hereof or shown in carrier’s timetables as scheduled stopping places for the route;

(d) in the case of carriage subject to the Convention, the shipper acknowledges that he has been given an opportunity to make a special declaration of the value of the
goods at delivery and that the sum entered on the face of the Air Waybill as “Shipper’s/Consignor’s Declared Value for Carriage”, if in excess of $20.00 per kilogram,
constitutes such special declaration of value.

(3) Insofar as any provision contained or referred to in the Air Waybill may be contrary to mandatory law, Government regulations, orders, or requirements, such
provision shall remain applicable to the extent that it is not overridden thereby. The invalidity of any provision shall not affect any other part hereof.

(4)  Except as the Convention or other applicable law may otherwise require;

(a) carrier is not liable to the shipper or to any other person for any damage, delay or loss of whatsoever nature (herein collectively referred to as ‘damage’) arising out
of or in connection with the carriage of the goods, unless such damage is provided to have been caused by the negligence or willful fault of carrier and there has been
no contributory negligence of the shipper, consignee or other claimant;

(b) carrier is not liable for any damage directly or indirectly arising out of compliance with laws, Government regulations, orders or requirements or from any cause
beyond carrier’s control;

(c) the charges for carriage having been based upon the value declared by the shipper, it is agreed that any liability shall in no event exceed the shipper’s declared
value for carriage stated on the face hereof, and in the absence of such declaration by shipper, liability of carrier shall not exceed $20.00 per kilogram of goods
destroyed, lost, damaged or delayed; all claims shall be subject to proof of value;

(d) a carrier issuing an Air Waybill for carriage exclusively over the lines of others does so only as a sales agent.

(5) It is agreedthat no timeis fixed for the completion of carriage hereunder and that carrier may without notice substitute alternate carriers or aircraft. Carrier
assumes no obligation to carry the goods by any specified aircraft or over any particular route or routes or to make connection at any point according to any particular
schedule, and carrier is hereby authorized to select, or deviate from the route or routes of shipment, notwithstanding that the same may be stated on the face hereof.
The shipper guarantees payment of all charges and advances.

(6) The goods, or packages said to contain the goods, described on the face hereof, are accepted for carriage from their receipt at carrier’s terminal or airport office
at the place of departure to the airport at the place of destination. If so specifically agreed, the goods, or packages said to contain the goods; described on the face
hereof, are also accepted for forwarding to the airport of departure and for reforwarding beyond the airport of destination. If such forwarding or reforwarding is by
carriage operated by carrier, such carriage shall be upon the same terms as to liability as set forth in Paragraphs (2) and (4) hereof. In any other event, the issuing
carrier and last carrier, respectively, in forwarding or reforwarding the goods, shall do so only as agents of the shipper, owner, or consignee, as the case may be, and
shall not be liable for any damage arising out of such additional carriage, unless proved to have been caused by its own negligence or willful fault. The shipper, owner
and consignee hereby authorize such carriers to do all things deemed advisable to effect such forwarding or reforwarding, including, but without limitation, selection
of the means of forwarding or reforwarding and the routes thereof (unless these have been herein specified by the shipper), execution and acceptance of documents of
carriage (which may include provisions exempting or limiting liability) and consigning of goods with no declaration of value, notwithstanding any declaration of value
in the Air Waybill.

(7)  Carrier is authorized (but shall be under no obligation) to advance any duties, taxes or charges and to make any disbursements with respect to the goods, and the
shipper, owner and consignee shall be jointly and severally liable for the reimbursement thereof. No carrier shall be under obligation to incur any expense or to make
any advance in connection with the forwarding or reforwarding of the goods except against repayment by the shipper. Ifitis necessary to make customs entry of the
goods at any place, the goods shall be deemed to be consigned at such place to the person named on the face hereof as customs consignee or, if no such person be
named, to the carrier carrying the goods to such place or to such customs consignee, if any, as such carrier may designate.

(8)  Atthe request of the shipper, and if the appropriate premium is paid and the fact recorded on the face hereof, the goods covered by the Air Waybill are insured
on behalf of the shipper under an open policy for the amount requested by the shipper as set out on the face hereof (recovery being limited to the actual loss or damage
not exceeding the insured value) against all risks of physical loss or damage from any external cause whatsoever, except those arising directly or indirectly from war
risks, strikes, riots, hostilities, legal seizure or delay or inherent vice, and subject to the terms and conditions of such open policy which is available for inspection by
the shipper. Claims under such policy must be reported immediately to an office of carrier.

(9) Except as otherwise specifically provided in this contract, delivery of the goods will be made only to the consignee named on the face hereof, unless such
consignee is one of the carriers participating in the carriage, in which event delivery shall be made to the person indicated on the face hereof as the person to be
notified. Notice of arrival of the goods will, in the absence of other instructions, be sent to the consignee, or the person to be notified, by ordinary methods; carrier is
not liable for nonreceipt or delay in receipt of such notice.

(10) (a) no action shall be maintained in the case of damage to goods unless a written notice, sufficiently describing the goods concerned, the approximate date of the
damage, and the details of the claim, is presented to an office of carrier within seven days from the date of receipt thereof, in the case of delay, unless presented within
14 days from the date the goods are placed at the disposal of the person entitled to delivery, and in the case of loss (including nondelivery) unless presented within 120
days from the date of issue of the Air Waybill.

(b) any rights to damages against carrier shall be extinguished unless an action is brought within two years after the occurrence of the events giving rise to the claim.

(11) The shipper shall comply with all the applicable laws, customs and other Government regulations of any country to, from, through or over which the goods may
be carried, including those relating to the packing, carriage or delivery of the goods, and shall furnish such information and attach such documents to this Air Waybill
as may be necessary to comply with such laws and regulations. Carrier is not liable to the shipper or any other person for loss or expense due to shipper’s failure to
comply with this provision.

(12) No agent, servant or representative of carrier has authority to alter, modify or waive any provision of this contract.

(13) The carrier reserves the right under applicable governmental regulations or otherwise to act alternatively as agent of either the shipper or direct air carrier with
respect to the goods carried hereunder whenever the conditions so warrant.

(this form last revised on 31 January 2011 - RSF) Page 2 of 2





From: c.harvey.monk.jr@census.gov
Sent: Thursday, May 26, 2005 11:41 AM
To: Robert Feke

Subject: Re: RIN 0607-AA38

You are correct. A sample of a power of attorney and written
authorization can be found in Appendix B of the proposed rule. Because
export information will be file electronically and if you use the same
agent to file your export information on a routine basis you only need to
issue the power of attorney or written authorization once. If you use a
number of different agents to file your export information, you can put
on a shipper's letter of instruction the written authorization. If you
have any further question please give me a call. Thank you

C. Harvey Monk Jr

Chief, Foreign Trade Division
U.S. Census Bureau
301-763-2255
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PUBLIC SUBMISSION

Docket: BIS-2011-0027
Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563

Comment On: BI1S-2011-0027-0001
Retrospective Regulatory Review Under E.O. 13563

Document: BIS-2011-0027-0008
011 Comment by Borderview International

Submitter Information

Name: Joel D VanderHoek
Organization: Borderview International

General Comment

BIS should clarify in the regulations that it accepts documents with electronic signatures with
export license application submissions via SNAP-R. This would bring BIS into compliance with
the Federal E-SIGN Law, as well as the Government Paperwork Elimination Act. An example
might be a Form BIS-711 (End User Statement) that is required to be completed by the Ultimate
Consignee on an export, and signed. In such a case, the BIS-711 should be allowed to be
electronically signed by the Ultimate Consignee, using an electronic signature service such as
DocusSign.

According to Federal law, such signatures are not to be "As far as | understand, Electronic
Signatures are "not to be denied legal effect, validity or enforceability”, as provided on the White
House's website (at http://www.whitehouse.gov/omb/fedreg_gpea2/):

The Government Paperwork Elimination Act (GPEA) requires Federal agencies, by October 21,
2003, to provide individuals or entities the option to submit information or transact with the
agency electronically and to maintain records electronically when practicable. GPEA specifically
states that electronic records and their related electronic signatures are not to be denied legal
effect, validity, or enforceability merely because they are in electronic form. It also encourages
Federal government use of a range of electronic signature alternatives.



http://www.regulations.gov/#!docketDetail;D=BIS-2011-0027

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0001

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0008




January 29, 2012

Regulatory Policy Division

Bureau of Industry and Security, Room 2099B
U.S. Department of Commerce

Washington D.C. 20230

Subject: RIN 0694-XA37
Retrospective Regulatory Review Under E.O. 13563
License Conditions: Review, Guidelines, Publication

Thank you for providing an opportunity to submit suggestions for clarifying, streamlining or
improving existing U.S. export regulations. This letter proposes the creation of a joint
Government and industry led effort charged with conducting a comprehensive review of a key
but historically overlooked aspect of the export license process — i.e. the license conditions
imposed by BIS which pave the way for individual approvals. The goal would be to publish in
Part 750: Application Processing, Issuance and Denial of the Export Administration Regulations
(EAR) a standard set of license conditions along with general guidelines on how and when
particular conditions are to be imposed. I believe that the result of this effort, when published,
would improve the license process by adding transparency, clarity and potentially more
uniformity and consistency to what has been to this time a rather opaque process.

In my twenty plus years of export control/compliance experience both inside and outside the
Government, I have been both the sender and receiver of license conditions. Many were devised
during the Cold War and may not have kept pace with present day challenges. On numerous
occasions I witnessed the imposition of conflicting, overlapping, unnecessary, and sometimes
unenforceable conditions. I’ve seen inimical, nonsensical, and/or otherwise annoyance type
conditions along with those that legitimately safeguard our nation. I’ve witnessed the imposition
of burdensome reporting requirements and suffered through many an implementation feeling that
the time and expense of pulling together the data was in many instances a costly and generally
wasted effort.

Some of this can’t be helped and there may be good reason or benefit behind it, but the overall
process suffers from a lack of transparency. Exporters aren’t typically informed of the
conditions until the end of a 30-45 day licensing process. And with deadlines approaching they
are faced with a stark choice — accept the entire set of conditions as an almost fait accompli (no
matter how onerous or potentially misplaced one or more may be) or seek redress and face
delays of unknown duration which could negatively impact the manufacturer, the exporter and/or
their customer’s bottom line.





For me the solution appears simple: Publish a standard set of license conditions along with
general guidelines on their imposition. However, prior to publication review the current list with
an eye towards retiring those that are ineffective, unenforceable, or otherwise no longer
applicable; revise those that remain appropriate with updates and/or edits to simplify or
streamline their focus and/or application; and/or create new conditions to address modern
challenges (if/as necessary).

Adoption of this course of action will add transparency to an important aspect of the licensing
process, renew and/or refresh the terms by which transactions can be safeguarded, and help
expedite and streamline the license issuance process. Iurge BIS to consider this proposal on its
merits for the benefit of the entire U.S. exporting community and its customers. [ will be happy
to discuss this proposal, provide additional information or answer specific questions. Thank you
again for your interest and for this opportunity to be heard.

Regards,

Andrew Parr
Export Control/Compliance Practitioner
Arlington, Virginia 22201

(703) 622-5175
Ajparr2010@gmail.com
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January 29, 2012

Regulatory Policy Division

Bureau of Industry and Security, Room 2099B
U.S. Department of Commerce

Washington D.C. 20230

Subject: RIN 0694-XA37
Retrospective Regulatory Review Under E.O. 13563
Entity List: Enhance “Bad Actor” Identification

Thank you for providing an opportunity to submit suggestions for clarifying, streamlining or
improving existing U.S. export regulations. This letter requests BIS to publish more complete
and/or detailed address information on each of the entities that it sanctions in Supplement 4 to
Part 744 of the EAR. At a minimum it would be helpful for exporters to know the city and state
of the party— if the actual street address is not available or otherwise not suitable for publication.

Thankfully, this is a relatively minor issue for BIS. Over 90% of the current listings (including
most if not all of the more recent additions) already publish city and/or state identifiers (if not the
actual street address). However, for a relatively small and typically older subset this information
is not in the public domain; and therefore, positive identification is not always assured. Positive
identification of the “bad actors” is essential to prevent unauthorized transactions or to clear
legitimate businesses or persons which have similar names.

The issues surrounding the positive identification of U.S. Government sanctioned parties are
more acute in other Agencies such as: Treasury’s OFAC specially designated parties and State’s
debarred parties. In addition to updating the small set of BIS entities for whom complete address
information is not currently available, I would ask BIS to encourage other Agencies to match the
level of information that BIS makes public.

Regards,

Andrew Parr
Export Control/Compliance Practitioner
Arlington, Virginia 22201

(703) 622-5175
Ajparr2010@gmail.com
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TechAmerl

WHERE THE FUTURE BEGINS

February 1, 2012
Sent via email

Regulatory Policy Division

Bureau of Industry and Security (BIS)
Room 2099B

U.S. Department of Commerce

14th St. and Pennsylvania Ave. NW
Washington, DC 20230

Re: Retrospective Regulatory Review Under E.O. 13563

Federal Register / Vol. 76, No. 151 / Friday, August 5, 2011 / Notice of Inquiry
RIN 0694-XA37

Dear Sir or Madam:

TechAmerica would like to thank the Department of Commerce for the opportunity to
comment on this retrospective review of portions of the Export Administration
Regulations, Chemical Weapons Convention Regulations, Additional Protocol
Regulations, and National Defense Industrial Base Regulations to determine how they
might be clarified or streamlined to be more effective or less burdensome. Our
comments listed below attempt to provide (1) a description of the issue; (2) cost or
economic impact; (3) proposed solutions; and (4) where applicable, rules of other
countries that are well designed.

In today’s challenging economic environment, global companies are structuring
transactions, negotiations, sourcing models and outsourcing models in global supply
chains to mitigate economic and business disruption risks. Global supply chains require
our member companies to maximize process standardization, consistent application of
policies, procedures and processes on a global scale to ensure that their sourcing and
customer supply models prevent value leakage to the company and optimize supply chain
visibility and security.





Part 740 License Exceptions
740.10(b)(3)

Description: Overall, License Exception RPL is beneficial to the U.S. High Tech
industry but the structure of the license exception regulation is unduly complex, overlaps
to 740.9 TMP License Exception and is inconsistent and unclear in definition and
coverage to make its use in a global supply chain feasible.

“Replacements for defective or unacceptable U.S.-origin equipment. (i) Subject to the
following conditions, commodities or software may be exported or reexported to replace
defective or otherwise unusable (e.g., erroneously supplied) items.”

Proposed solution: The language in this citation would benefit from (a) greater clarity;
(b) fewer carve outs by Country Group; and (c) the addition of export/re-export scenarios.
Additionally, consistent Commerce interpretation and administrative guidelines in the use
of this license exception is needed. Critical definitions of the conditions and nature of the
goods “unacceptable” and “erroneously supplied” should be clarified and expanded to
cover “short shipments” of controlled parts and components. Today Licensing Officers
frequently advise that use of RPL is not available for a “short shipment” shipping error
but is available for a wrong part shipping error for items that would normally ship with
the higher level product or system and be licensed with the system. Based upon the
global supply chain for technology products the current language (U.S.-origin) makes
license exception RPL unusable. In order to make License Exception RPL usable, this
US-origin requirement should either be modified or completely removed.

Economic impact: In the semiconductor manufacturing industry, many individual items
are controlled based upon Reasons for Control such as NS, NP, and CB. There is the
chance that an EAR 99 or AT controlled system may contain many 2B350 and 2B230
items within it. This section of license exception RPL should also include a condition
that allows use of RPL when one of these items is left out of the system during
manufacturing. As of now, companies have to submit an I'VL application and wait 4 to 6
weeks to obtain the I'VVL in order to replace the system. This delay in issuing a license
due to the restrictive nature of RPL can put revenue recognition for a high value system
at risk without providing substantive benefit to enhanced national security for the U.S., as
the part would have been authorized under the original export license exception or EAR
99.

Part 752 Special Comprehensive License

Description: The Special Comprehensive License is the most rigorous for
qualification, licensing process and oversight by BIS and has the greatest administrative
burden for the license holder, license consignees and end users. Until December, 2011





the license still required the submission of multiple multi-copy forms on carbon paper
created on typewriters. The regulations governing the license with the highest visibility,
oversight and control by the U.S. Government have not implemented regulatory changes
since 1998 to align the regulations with current practices. Areas of the Special
Comprehensive License program that could benefit from greater regulatory clarity, less
administrative burden and greater return on resource and compliance efforts to special
comprehensive license holders and consignees are:

752.2: Eligible Activities: Enhance activities authorized under SCL to include
manufacturing and expand foreign sourcing coverage.

752.3: Eligible Items: Currently, certain commodities controlled for Missile
Technology, Chemical/Biological Warfare, and Short Supply, as well as other non-
National Security controlled items are not allowed to be approved on the SCL. Items
controlled for nuclear non-proliferation can be approved on the SCL on a case by case
basis. Many parts utilized in the manufacture of semiconductors are controlled under
these “reasons for control” but the end use is for the manufacture of commercial
semiconductors. In addition, many of the items approved for the Validated End User
program for The People’s Republic of China are limited or even prohibited from the
SCL. These commodities should not be restricted for SCL coverage as SCL provides the
greatest visibility and access to the supply chain structure and end users to the US
Government, and SCLs are issued to companies with demonstrated compliance programs.

752.10 Changes to the SCL: Multiple forms to make small changes or edits, including
removing an end user or small changes to the name of the consignee or end user are
unduly burdensome. These changes should be reportable by the license holder without
requiring modification to the license due to extended processing times and inability to get
simple modifications through the review process timely. This includes simple
amendments including extension of validity periods requiring full interagency review.

Cost or economic impact: The time and economic costs of the mandatory Internal
Control Program subject to system review by BIS and the rigorous compliance
requirements that require additional interfaces, logic and decision trees to be programmed
into a global trade management system, self-audits, training and license administration
diminish the benefit of the SCL license when logical commodities common in equipment
are restricted from coverage on the SCL. The effort to manage the gaps and obtain
licenses for non-SCL eligible items adds to the management and administrative burden of
the program.

Proposed Solution: Amend the restrictions that prohibit the inclusion of these exempted
ECCNSs in non-maintained regulations to be covered on a case by case basis based on end





use and controls implemented by the Special Comprehensive License holder and
consignees.

Other countries’ solutions: Other bulk license regimes allow these same commaodities
on their bulk licenses with shorter processing times and less intensive interagency review
with pre-qualified license holders and consignees.

Validated End User (VEU)

The VEU program should be expanded to include Taiwan (Republic of China), Singapore
and other countries that have demonstrated willingness to implement a robust export
control program instead of disadvantaging them with a more restrictive license
environment.
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TechAmerica would like to thank the Department of Commerce for the opportunity to
provide comments on the Retrospective Review.

Sincerely,

3T el %

Ken Montgomery
Vice President, International Trade Regulation
TechAmerica






PUBLIC SUBMISSION

Docket: BIS-2011-0027
Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563

Comment On: BI1S-2011-0027-0001
Retrospective Regulatory Review Under E.O. 13563

Document: BIS-2011-0027-0011
015 Comment by Institute of Makers of Explosives

Submitter Information

Name: Lon Dimitrios Santis
Organization: Institute of Makers of Explosives

General Comment

IME is the safety and security association for the commercial explosives industry. Our members
manufacture explosives that are exported under the EAR. IME supports the regulatory review but
cautions against making changes to ECCNs 1C018 and 1C992 without careful consideration.
About ten years ago, IME worked with BXA and DTRA to revise the decriptions of these two
EAR items. These revisions have proven to work well for all parties involved.



http://www.regulations.gov/#!docketDetail;D=BIS-2011-0027

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0001

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0011
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Februaryl, 2012

Semiconductor Industry Association Comments on
Retrospective Regulatory Review Under E.O. 13563

The Semiconductor Industry Association (*SIA™) isthe premier trade association
representing the U.S. semiconductor industry. SIA is made up of over 60 companies that
account for nearly 90 percent of the semiconductor production of this country. SIA
members are America’ s top exporting industry, with 82 percent of their sales outside the
United States; accordingly, access to growing marketsis critical for the viability of the
industry.

SIA is pleased to submit the following comments in response to the request for
public comments issued by the U.S. Department of Commerce’'s Bureau of Industry and
Security (“BIS”) on how the agency should undertake the retrospective review of its
regulations.

SIA understands that the BIS is particularly interested in comments directed at
improving the wording, requirements and overall structure of the Export Administration
Regulations (“EAR”). For most SIA member companies, streamlining and improving
export controls can best be achieved through policy changes. Hence, SIA’s comments
below are targeted at such policy changes.

l. Establishment of Intra-Company Transfer License Exception

Establishment of a streamlined intra-company transfer license exception that is
integrated with an exporter’sinternal control program would greatly facilitate legitimate
trade while still protecting national security interests.

SIA member companies operate globally and must contend with repetitive and
substantial case-by-case export licensing requirements on an intra-company basis for
exports of products, equipment and technology to foreign subsidiaries, suppliers and
vendors. Properly structured, an intra-company transfer license exception, including
deemed exports, could create a simplified but more effective holistic control system,
rather than relying on atransactional approach. To be viable, such alicense exception
would have to be less onerous and complicated than the current transaction-by-
transaction licensing burden.

SIA has long maintained that such an intra-company transfer license exception
can be both workable and effective. See SIA comments at Attachment 1.

! Retrospective Regulatory Review Under E.O. 13563: Notice of Inquiry, 76 Fed. Reg. 47,527 (Aug. 5,
2011) (“Notice of Inquiry”).






. Creation of a Bulk Deemed Export License

With research and manufacturing facilities spanning the globe, SIA member
companies employ large numbers of foreign nationals. In addition, with foreign students
at U.S. universities representing over half of masters and over seventy percent of PhD
graduates in semiconductor-related fields, foreign nationals comprise a major segment of
the pool of prospective employees for U.S. high technology companies.

A single license application should identify the applicable technologies, training,
internal control and reporting procedures for al foreseeable deemed exports. Once such
alicenseis approved, it should be possible for individual foreign nationals to be added to
the license merely by having BIS scrutinize the relevant information pertaining to that
individual.

At minimum, in the absence of an appropriate intra-company transfer license
exception, the creation of abulk deemed export license would provide significant
benefits to exporters. 1t would eliminate the burdensome and unnecessary duplication of
time and effort currently associated with the submission of numerous deemed export
licenses for the same business venture, while maintaining the appropriate requirement
that every foreign national be carefully vetted before being granted access to sensitive
information.

1. Improvementsto License Exception STA

License Exception STA has the potential to be very helpful to the
U.S. semiconductor industry if certain modifications could be implemented. In
particular, China should be made an eligible destination for this License Exception. The
China market represents the largest single country market in the world for
semiconductors. Moreover, during the last decade China's semiconductor market growth
has far exceeded that of the rest of the world. The China market is much too extensive
and diverse to be wholly excluded from the STA License Exception.

The Commerce Department should adopt measures to make License Exception
STA availableto all reliable usersin China. See Attachment 1 for further SIA comments.

V. Mandated Deadlinefor Decision on Deemed Export License Application

Currently, the BIS has no firm deadline for acting on deemed export license
applications. Accordingly, applicants may have to wait several months for resolution of
such applications. Such delays can cause hardships to companies seeking both to comply
with the EAR and advance their commercial interests via development of sensitive
technologies.

SIA recommends that the EAR be amended to include a provision requiring that
the BIS rule on any deemed export license request within 30 days of the license request’s





submission. Recognizing that in certain circumstances the BIS may need extratimeto
resolve particularly complicated matters, the decision date for the license request could
be extended to no later than the date 45 days after the license request was submitted, but
only if the BIS (i) provides notice to the applicant that such isthe case, and (ii) indicates
the specific reasons why the delay is required.

Such aprovision should provide greater predictability to the current license
process.

V. The Appropriate Control Status of Integrated Circuits

The control of integrated circuits should be made consistent with their inherent
characteristics and integrated circuits should be subject to control only when they are
defined with particularity or they are “specially designed” for the item into which they
areincorporated. In summary, SIA has maintained:*

o All integrated circuits are necessarily components and so
should be controlled exclusively as components on the
EAR;

o Only application-specific integrated circuits (“*ASICS’)
should be controlled;

. Export controls on ASICs should be limited only to those
ASICs associated directly with the controlled element of an
end item enumerated on the EAR,; and

. As it pertains to components, the definition of “ specially
designed” contained in the EAR should be given a clear
and common sense meaning and should be aligned with the
definition of that term provided by the State Department in
its December 2010 Advanced Notice of Proposed
Rulemaking.®

Adoption of these measures would greatly not only benefit the U.S.
semiconductor industry, but also enhance national security.

* * * * *

2 L etter from the Semiconductor Industry Association to Timothy Mooney Re: Proposed Revisions to
Export Administration Regulations, Comments of the Semiconductor Industry Association,
RIN 0694-AF17 (Sept. 13, 2011). (Attachment 2.)

3 Semiconductor Industry Association Comments on Proposed Revisions of U.S. Munitions List Category
V11, RIN 1400-AC 96 (Dec. 22, 2011). (Attachment 3.)
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SIA appreciates the opportunity to provide these comments on improvements to
the EAR and looks forward to continuing its cooperation with the U.S. Government on
this subject. Please feel freeto contact the undersigned or SIA’s counsel, Clark
McFadden of Dewey & LeBoeuf LLP, if you have questions regarding these comments.

(o L

Cynthia Johnson David Rose
Co-Chair, SIA Trade Compliance Committee ~ Co-Chair, SIA Trade Compliance Committee

Attachments
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February 7, 2011

Office of Exporter Services

Regulatory Policy Division

Bureau of Industry and Security, Room 2705
U.S. Department of Commerce

Washington, D.C. 20230

ATTENTION: RIN 0694—-AF03

Re: Export Control Modernization: Strategic Trade Authorization License
Exception (75 Fed. Reg. 76.653)

Ladies and Gentlemen:

The Semiconductor Industry Association (“SIA”) is the premier trade association
representing the U.S. semiconductor industry. Founded in 1977 by five microelectronics
pioneers, SIA unites over 60 companies that account for nearly 90 percent of the
semiconductor production of this country.

SIA is pleased to respond to the request for comments on the proposed
rulemaking to add the Strategic Trade Authorization (“STA™) License Exception to the
Export Administration Regulations. SIA supports the Administration’s Export Control
Reform Initiative and agrees with the view expressed by the Administration that the
current export control system is overly complicated, contains too many redundancies and
attempts to protect too much.

STA understands that as part of the export control reform effort, the Commerce
Department has proposed the creation of License Exception STA, which would permit
the unlicensed export, reexport and transfer abroad of commodities, software and
technology to countries that the Bureau of Industry and Security (“BIS”) has determined
pose little risk of unauthorized use or diversion, if exporters, reexporters and transferors
comply with certain requirements.

As a general matter, SIA supports license exceptions that reduce administrative
burdens on exporters and add flexible and predictable export, reexport and transport
options. However, while License Exception STA might provide benefit to some U.S.
industries, SIA does not believe the proposed license exception would offer much value
to its member companies principally because of the conditions and limitations it would
impose on customers.





U.S. Department of Commerce
Bureau of Industry and Security
February 7, 2011

Page 2

Potential Inclusion of Category 3 Items in Tier 1

The proposed rulemaking begins by stating that under a revised export control list
structure, Tier 1 items (i.e., items critical to the military or intelligence advantage of the
United States) would not be within the scope of License Exception STA. The proposed
rulemaking goes on to note that the Administration is focusing on whether the export of
items, among others, listed under Export Control Classification Number (“ECCN™)
3A001 — the category which identifies a variety of general purpose integrated circuits —
should be eligible for License Exception STA.

SIA is concerned about potential placement by the Commerce Department of
items in ECCN 3A001 in Tier 1 or a revised Commerce Control List (CCL). An item
should not be placed in a tier based upon on its classification under a particular ECCN;
instead, the listing of an item in a particular tier should be based on the national security
significance or military or intelligence advantage to the United States posed by the item
itself. Broadly placing categories of items into Tier 1 is a flawed approach and risks
over-controlling large numbers of items for the sake of simplicity or expediency.

In any event, SIA does not believe the items included under ECCN 3A001 should
merit inclusion in Tier I. Semiconductors and integrated circuits are mere components
that are incorporated into end items and sub-assemblies and generally merit a lesser level
of control than these end items. Indeed, the listing of integrated circuits for purposes of
export control should be based on criteria that derive from the special features or
characteristics of integrated circuits. On this basis, two principles should apply to the
classification of integrated circuits:

1. An integrated circuit should be classified in a subsidiary category to the
end item in which it is incorporated; it should not be listed in its own right
but only as a component of an end item.

2. An integrated circuit component should have to meet two criteria:

(i) it is an application specific integrated circuit ("ASIC") or custom
integrated circuit and is not a general purpose or general
commercially applied component; and

(i1) it has identifiable technical parameters that are peculiarly
responsible for the features that produce the military advantage or
national security sensitivity in the end item in which the integrated
circuit is incorporated.'

The JEDEC Solid State Technology Association defines an ASIC as: “An integrated circuit
developed and produced for a specific application or function and for a single customer.”
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License Exception STA Is not Likely To Be an Attractive Option for Semiconductor

Exporters

Notwithstanding whether License Exception STA will be available for the export
or reexport of semiconductor components controlled under ECCN 3A001, SIA has a
number of concerns regarding the requirements for use of the proposed license exception:

License Exception STA would impose significant requirements on
exporters, reexporters, transferors and consignees. These burdens are of
particular significance with respect to customers. Customers in allied
nations rely on license exception Additional Permissive Reexports (APR)
so they can proceed under the law and regulation of their home country in
their export and transfer activities. Most will find it objectionable in
principle to have to submit instead to the extra-territorial jurisdiction of
the United States. Moreover, it is often difficult to get foreign customers
to agree to sign documents subjecting them to U.S. export controls.
Antagonizing customers is simply too great a risk in order to avoid the
administrative burdens of export licenses. In such circumstances, U.S.
companies would likely prefer to apply for a validated export license than
use License Exception STA.

The requirement for a completely new destination control statement for
only those transactions undertaken pursuant to License Exception STA is
unnecessary. All consignees who are party to such a transaction are
already required to agree in writing to abide by U.S. export control laws
and regulations. The requirement for the use of a different destination
control statement for those items exported, reexported or transferred under
License Exception STA introduces more complexity into an export control
system that is already overly complicated and contains too many
redundancies.

The requirement that the Export Control Classification Numbers for items
shipped pursuant to License Exception STA be included on all export
control documents for a given transaction adds an information burden that
does not affect the existing obligations of the parties to the transactions.

The absence of the People’s Republic of China (“PRC”) as an eligible
destination under the proposed License Exception STA greatly reduces the
value of the license exception to SIA member companies. According to a
recent PricewaterhouseCoopers report, in 2009, the PRC’s $93 billion
semiconductor market represented 41 percent of the world market while
the $38 billion U.S. market was the world’s second largest market. The
report found that “China’s semiconductor consumption market has grown
many times faster than the worldwide market as a result of two driving
factors: the continuing transfer of worldwide electronic equipment
production to China and the above-average semiconductor content of that
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equipment” due to its large participation in mobile markets such as cell
phones.

Intra-company Transfer License Exception

A far more constructive and attractive license exception than STA would be an
Intra-company Transfer (“ICT”) License Exception. SIA has long urged the Commerce
Department to create an intra-company transfer license exception that authorizes U.S.
companies to provide access to export-controlled technology, products and equipment
within the perimeters of their global operations.

SIA acknowledges that BIS previously considered the creation of an ICT license
exception and published a proposed rule in the Federal Register in October 2008
(Establishment of License Exception Intra-Company Transfer (ICT), 73 Fed. Reg.
57,554). Unfortunately, the proposed License Exception ICT would have imposed a
substantial application process as well as a number of time-consuming and continuing
administrative tasks. These measures would have greatly impeded any streamlining
benefits that the license exception might have offered over existing licensing alternatives.
Indeed, the proposed rule looked less like a license exception and more like today’s
burdensome Special Comprehensive License with additional requirements. '

SIA member companies operate globally and must contend with substantial case-
by-case export licensing requirements on an intra-company basis. This activity spans
“deemed exports” of technology to controlled country foreign nationals as well as actual
exports and reexports of commodities and technologies to foreign subsidiaries. It is
generally characterized by multiple, repetitive, low risk transactions that require an
inordinate amount of export licensing activity and resources.

Deemed export license applications have resulted in major complications
affecting the employment and treatment of foreign nationals in the United States and in
overseas facilities. Since foreign nationals comprise over half of masters and three
quarters of Ph.D. graduates from U.S. universities in semiconductor related fields, foreign
nationals are an important segment of the existing and prospective employees for U.S.
high technology companies. The need for global companies to have a global workforce
and the attractiveness of working for world-class U.S. technology companies also drives
this situation. Unfortunately, the history of the deemed export rule is one in which U.S.
high technology companies often must ask their newly-hired foreign national employees
to sit idle during the lengthy process of obtaining a deemed export license. This is
harmful to the company and the employee. It has a disproportionately negative effect on
the ability of STA member companies to attract and retain highly-skilled workers.

SIA member companies are heavily invested in the United States, but also operate
substantial production, R&D and other facilities around the world. This global reach
frequently requires companies to transfer equipment, technology and other items to their
foreign sites that require individual validated licenses. The process necessitates case-by-
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case filing of license applications as well as requests for license renewals and upgrades.
It also entails having to contend with license conditions that range from technology
limitations to specified operating procedures to record keeping requirements. The need
to obtain transaction-by-transaction licenses for actual intra-company exports can
negatively affect the operations of foreign sites or subsidiaries. Delays in the issuance of
a license can slow production, research and other activities; similarly, license conditions
can constrain the activities of U.S. subsidiaries in ways that limit productivity and
innovation. At the same time, there is no compelling reason to believe that the current
transactional approach would protect U.S. security interests with any greater efficacy
than a holistic intra-company license exception.

STA member companies need flexibility to operate within their global subsidiaries
and to organize and rationalize their global workforces. This is essential to their global
competitiveness and their global leadership in technology development. Current U.S.
export licensing requirements fall short of providing the needed flexibility.

STA views the creation of an appropriate ICT license exception as a needed step to
minimize some of the unnecessary problems associated with the rules for deemed and
actual exports. Like License Exception STA, however, the degree to which exporters
could actually benefit from any license exception will depend in large part on whether it
can, in fact, reduce effort, delay and uncertainty relative to the current licensing
alternatives.

SIA appreciates the opportunity to comment on the proposed rule and looks
forward to continuing its cooperation with BIS on these issues. Please feel free to contact
the undersigned if you have questions regarding these comments.

ot

Cynthia Johnson David Rose
Co-Chair, SIA Trade Compliance Committee Co-Chair, SIA Trade Compliance Committee

DC1322393.8
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December 22, 2011

Semiconductor Industry Association Comments on
Proposed Revision of U.S. Munitions List Category VIII

The Semiconductor Industry Association (“SIA”) is the premier trade association
representing the U.S. semiconductor industry. SIA is made up of over 60 companies that
account for nearly 90 percent of the semiconductor production of this country. SIA
members are America's top exporting industry, with 82 percent of their sales outside the
United States; accordingly, access to growing markets is critical for the viability of the
industry.

SIA is pleased to submit the following comments in response to the request for
public comments issued by the U.S. Department of State on proposed revisions to
Category VII of the U.S. Munitions List ("USML") ("Proposed Revisions").'

I. Summary

SIA's concerns regarding the State Department proposal are focused on the
treatment of components generally and ICs in particular. The Proposed Revisions do not
address some of the key export control anomalies for integrated circuits ("ICs"), such as
their treatment as end items rather than components. However, the Proposed Revisions
do offer a useful definition of "specially designed" — a term that surely will have a far-
reaching impact on the export control treatment of ICs.

SIA maintains that the export control status of ICs should be determined in
accordance with one overarching principle and two control criteria: The overarching
principle is that each IC's control status should be determined entirely by the control
status of the end item into which the IC is to be incorporated. ICs have no utility or
impact standing alone and, by definition, are not end items. The two control criteria for
ICs are (1) only ICs that are designed or developed to be employed in a specific
application should be controlled, and (2) only application-specific ICs that are tied
directly to a controlled element of an end item should be controlled.

The draft definition of "specially designed" put forward by the State Department
in the Proposed Revisions is largely consistent with the above principle and control
criteria and for that reason can serve as a good point of departure for any unified
definition of that term in the Administration's export reform initiative. The State
Department definition is straightforward and tied directly to the common understanding
of the words "specially designed." To be sure, certain minor modifications and
clarifications to the State Department definition are needed (including specific

! Amendment to the International Traffic in Arms Regulations: Revision of U.S. Munitions List Category
VI, 76 Fed. Reg. 68,694 (Nov. 7, 2011) ("Proposed Revisions").






clarifications for ICs), but the basic structure of the definition is sound and should be
employed to develop a unified definition of the term "specially designed" for both the
USML and the Commerce Control List ("CCL").

In any event, the State Department definition is more reasonable and practical
than the definition recently announced by the Commerce Department. :

Lastly, ICs alone should not be classified as defense articles and hence subsection
(d) of Category XV of the USML setting forth certain radiation hardened ICs should be
eliminated.

II. Introduction

The Administration's initiative to remove items currently listed on the USML that
no longer warrant control under the International Traffic in Arms Regulations ("ITAR")
is welcome. Effective reform of export controls for integrated circuits ("1Cs") will
facilitate U.S. leadership in information technology to the benefit of national security and
U.S. growth and prosperity.

The Advanced Notice of Proposed Rulemaking ("ANPRM") emphasized that the
most significant of the proposed revisions is that it establishes a positive list for parts and
components with the only exceptions pertaining to certain "specially designed" parts and
components.” SIA agrees with the State Department that, as a general matter, a positive
listing of controlled components should be the norm. However, since no ICs are
identified on a positive list for Category VIII of the USML — and this is likely to be the
case with most other USML categories -- SIA will focus its comments on the definition
of "specially designed."”

SIA agrees with the State Department that the agency should employ "specially
designed" as a control criterion only under exceptional circumstances. Nevertheless,
SIA recognizes (as does the State Department) that there is likely to be a need for a
residual, "catch all" category of controlled components that cannot be included on any
positive listing of controlled items. It is with respect to this residual listing of
components that the definition of "specially designed" will be critical.

In addressing export controls applicable to ICs, the State Department should keep
in mind that the underlying technology associated with such devices and the most
advanced applications to which ICs are put are now driven overwhelmingly by consumer
products. While utilizing semiconductor technology, the defense sector accounts for only
a small fraction of U.S. semiconductor output, and military items rarely utilize the most
advanced semiconductor technology.

2 Proposed Revisions to the Export Administration Regulations (EAR): Control of Items the President
Determined No Longer Warrant Control Under the United States Munitions List (USML), 76 Fed. Reg.
41,958 (July 15, 2011) ("Commerce Proposed Revisions").

3 Revisions to the United States Munitions List, 75 Fed. Reg. 76,935 (Dec. 10, 2010} (Advanced Notice of
Proposed Rulemaking) ("ANPRM").






III.  The Appropriate Control Status of Integrated Circuits

As a preliminary matter, all ICs are necessarily components. ICs have no utility
or impact standing alone and can serve only as components to other items. Their
functionality and impact depend entirely upon the item to which they are connected or
incorporated. The derivative nature of ICs means that they should not be set forth on a
control list as independent defense articles or dual use end items. Instead, the export
control status of ICs should attach to that of the end items in which they are to be
incorporated.

This approach to the control of ICs is wholly consistent with the principles of the
export reform effort and the Administration’s interest in making the control lists more
focused and positive. By linking an IC to the end item in which it is to be incorporated,
and in particular to the objective criteria of the end item that has led to the end item’s
inclusion on the USML, the State Department will not only gain a much stronger nexus
between the control of ICs and national security sensitivity, but also clarify the USML
and permit exporters to better and more easily determine the export control classification
of ICs.

Consistent with establishing the necessary connection between a component and
the end item into which it is incorporated, the definition of "specially designed”
applicable to ICs should consist of two elements: (1) only ICs that are designed or
developed to be employed in a specific application should be controlled, and (2) only
application-specific ICs that are tied directly to a controlled element of an end item
should be controlled.

A. Only ASICs Should Be Export Controlled

Export controls on ICs should be limited to custom-made or application-specific
ICs ("ASICs"). In contrast to a general purpose IC, an ASIC or a custom-made IC is
dedicated to a specific application, and, hence, has a compelling connection to the end
item in which it is incorporated. The characteristics of an ASIC assure that there will be
a distinct relationship between the IC and the end item.*

B. Export Controls on ASICs Should be Limited to Those ASICs Associated
Directly With the Controlled Element of the End Item

An IC should be captured on a control list only if it is directly associated with
enabling a military advantage or national security sensitivity of an end item as described
in and through the objective criteria of the control list. Through imposition of a strict
criterion related to the controlled technical parameters of end items, ASICs that provide
benign functions that are separate from or contribute only indirectly to the functionality

* The longstanding definition of the JEDEC Solid State Technology Association for an ASIC is relevant
and appropriate: “An integrated circuit developed and produced for a specific application or function and
for a single customer.” This definition captures a custom IC designed particularly to conform to a single
customer’s unique requirements. By utilizing existing industry terminology, exporters will have a clear
basis upon which to classify an IC.





of a defense article, such as routine communications or memory capabilities, will not be
captured as controlled components.

Application of this second control criterion will also assure that the control of an
ASIC is based on the function or the utility of the IC as it relates to the controlled features
of an end item, not merely on the form or fit of the IC. While end items have many
specific requirements for ICs, including size, weight, pin-count, buses and connectors,
such peripheral requirements are usually related to form and fit, and do not capture the
actual function of the IC.

IV.  The State Department's Definition of ""Specially Designed" Is Reasonable
and Serves As a Good Baseline for a Unified Definition of That Term

A. The State Department Definition

In its ANPRM,” the State Department made several points with which SIA agrees.
First, SIA agrees with the State Department that the use of a Positive List for controlled
items is preferable to the current situation and as a general matter will serve both the U.S.
Government and exporters quite well.

Second, SIA agrees that it is difficult to construct a Positive List for all
components, especially for a category as complex and diverse as ICs. Therefore, a
Positive List will likely need to be supplemented with a residual, "catch-all" category of
items that will be described qualitatively, rather than listed explicitly.

Third, SIA agrees that, in developing the residual category of controlled items that
is parallel to but separate from the Positive List, the use of the term "specially designed"
as a control criterion should occur only "when required by multilateral obligations or
when no other reasonable option exists."®

Finally, SIA agrees with the State Department that in those situations in which
"specially designed" must be employed because "no other reasonable option exists," that
term must be given a definition that is consistent with the meaning of the words of the
term, is readily understandable and effectively captures the relevant national security
sensitivities. Subject to these caveats, all of which SIA supports, the State Department in
the ANPRM put forward a definition of "specially designed."7

The definition of "specially designed" in the Proposed Revisions, which replicates
the draft definition of "specially designed" provided in the December 2010 ANPRM, is as
follows:

3> ANPRM at 76,939.

Id.

7 1d.





.. . the term "specially designed" means that the end item, equipment, accessory,
attachment, system, component, or part (see ITAR §121.8) has properties that (i)
distinguish it for certain predetermined purposes, (ii) are directly related to the
Sfunctioning of a defense article, and (iii) are used exclusively or predominantly in
or with a defense article identified on the USML.®

While it could and should still be improved, this definition comes close to capturing the
appropriate control criteria for components outlined above. What's more, the definition is
eminently reasonable and practicable. Accordingly, this definition should serve as the
foundation on which a final, unified definition of "specially designed" is built.

Unlike the "specially designed" definition proposed by the Commerce
Department earlier this year,9 the ANPRM definition is straightforward, meaningful, and
relatively easy to apply. Furthermore, the definition of the term derives from the
meaning of the words themselves.

B. Required Modifications to the State Department Definition

As noted above, any viable definition of "specially designed" applied to
components must limit the applicability of that term to components that are application-
specific (e.g., in the case of ICs, ASICs). The requirement that a component’s design and
development be specific to the end item in which it is to be incorporated for the
component to be controlled is based upon the plain meaning of the word “specially.” A
component must be more than merely "designed" for an end item. Its design must have
specific or extraordinary features that are distinct for the end item.

The ANPRM definition of "specially designed" stipulates that for an item to be
"specially designed" it must have "properties that distinguish it for certain predetermined
purposes." That requirement goes some distance to capturing the essence of SIA's first
control criteria for ICs. However, in the context of components, "specially designed"
should be ascribed only to items that are particular and specific to a certain application
and not general purpose or multifunctional. In the case of ICs, this means ASICs or
custom-made ICs. In the context of the ANPRM definition, it should be made clear that
the "purpose" for which the component is designed is narrow and specific (such as
reentry telemetry), rather than broad and generic (such as computing or navigation).
Furthermore, items that are simply capable of being employed for a certain purpose
should not be controlled unless they are actually designed with distinguishing features for
that purpose.

The limitation of the "specially designed" designation to those items employed for
"certain predetermined purposes" is appropriate and meaningful only to the extent that
this is a true limitation. If this criterion captures only ASICs and custom-made ICs, then
it is appropriate. Alternatively, if this criterion instead captures all devices employable to

s Proposed Revisions at 68,695 — 68,696.

? Commerce Proposed Revisions at 41,980 — 41,981.





perform computing or navigation, then it is far too open-ended and will likely result in
the inappropriate application of export controls on ICs that are multifunctional and
generic. For that reason, the language of this element of the ANPRM definition should
be tightened.

The second requirement for "specially designed" contained within the ANPRM
definition — that an item must possess properties that are "directly related to the
functioning of a defense article” -- is logical and reasonable. It is certainly the case that a
component must possess qualities that are directly related to a controlled end item for the
component to be worthy of control. Like the first criterion, this requirement could be
usefully refined. A component that is "directly related" to a marginal or peripheral
dimension of a defense article should not be deemed "specially designed" for the
functionality of the defense article. For example, while it would be appropriate to place
controls on an ASIC that is directly related to the firing mechanism of a tank, it would not
be appropriate to place controls on an ASIC that is directly related to a simple gage for
monitoring oil pressure.

Like the first and second elements, the third element of the ANPRM definition —
that an item must possess properties that are "used exclusively or predominantly in or
with a defense article” to be "specially designed" for that defense article — could benefit
from further clarification. First, introducing a criterion based on use, rather than design
per se, is unnecessary. An effective definition of "specially designed" should not have to
go beyond design-based criteria. In many instances a use-based criterion is a poor proxy
for design-based criterion. This is especially true when use is largely dependent upon
the control status of an item. Various components that are currently incorporated into
defense articles could easily and without modification be incorporated into purely
commercial end items, yet the use of the components in non-defense articles is precluded
by the simple fact that the components are export controlled. In short, a use-based
criterion often can be self-reinforcing and circular.

A subservient, but still significant, problem with the third element of the ANPRM
definition is the use of the term "predominantly." Insofar as "predominant" may be
interpreted to mean "more than in any other," it is possible that this requirement could
capture items that are used in a defense article in a minority or quite small proportion of
the total applications.!” Only if a component is incorporated into a defense article well
over half of the time should the component be worthy of control.

In order to forestall these problems, the State Department should replace "used"
with "designed" in the third element of the "specially designed" definition.'’
Alternatively, the agency could replace "predominantly" with "overwhelmingly."

10 If a component has four uses and the shares of those uses are 10%, 20%, 30% and 40%, then is possible
that one could determine that the use accounting for 40% of total use is "predominant.”

"1t should also be emphasized that for ICs design is not simply an expression of intent. On the contrary,
for ICs design is a tangible and objective layout of materials and circuits than can be assessed in the same
way as the product itself.





In its Proposed Revisions, the State Department notes that it and the Commerce
Department intend to develop a definition of "specially designed" that "would be
common to the USML and the CCL." SIA strongly supports the adoption of a single,
cross-cutting definition of "specially designed" for both the USML and the CCL.
Maintaining two distinct definitions for the same term would needlessly undermine
alignment of the two control lists and would be unnecessarily confusing. A single,
unified definition of "specially designed" for both the USML and the CCL would avoid
confusion and second-guessing on the part of both the U.S. Government and industry
representatives as the process of moving items from the USML to the CCL progresses.

The ANPRM definition of "specially designed" set forth in the Proposed
Revisions is logical and represents a sound foundation on which the State Department
and the Commerce Department may build a final, unified definition of "specially
designed." As SIA has previously indicated, the "specially designed" definition proposed
by the Commerce Department earlier this year at least with respect to components is
woefully deficient and flawed,'” and hence that definition should not form the basis for
any unified "specially designed" definition.

At the same time, the ANPRM definition, while certainly headed in the right
direction, does need some important modifications and clarifications prior to adoption on
a unified basis. Specifically, SIA recommends that the following modifications be made
to the ANPRM definition:

... the term "specially designed" means that the end item, equipment, accessory,
attachment, system, component, or part (see ITAR §121.8) has properties that (i)
distinguish it for « certain predetermined pwrpeses and specific upplication, (i)
are directly related to the functioning of a defense article or end item
enumerated on the CCL, and (iii) are weed designed exclusively or
predominantly s-et=wsith for a defense article identified on the USML or an end
itern enumerated on the CCL.

In addition, SIA recommends that the following Note addressing ICs in particular be
added to this definition:

Note: With respect to integrated circuits, this definition is intended to capture
custom or application-specific integrated circuits ("ASICs"), as distinct from
general or multipurpose devices.

If these adjustments and 1C-specific clarification are made, then the revised ANPRM
definition of "specially designed" will capture the essence of SIA's control criteria for ICs
outlined above, and will serve as a coherent and effective definition that can be applied
uniformly throughout the USML and the CCL.

"2 etter from SIA to U.S. Department of Commerce, RIN 0694-AF17 (Sept. 12, 2011).
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V. Radiation Hardened ICs Should Be Controlled Only to the Extent That They
Meet the Revised Definition of "Specially Designed" Provided Above and
Should Be Moved from the USML to the Commerce Control List

Despite SIA's long established protest that ICs can serve only as components (not
end items), the U.S. Government continues to control all radiation hardened ICs as
defense articles or major end items under the ITAR. The treatment of radiation hardened
ICs on the USML is misguided and should be corrected. There is no compelling reason
why radiation hardened ICs should be treated any difterently than all other types of ICs.

A, Radiation Hardened ICs, Like Other Types of ICs, Should Have
Their Control Status Determined Entirely by Their Relationship to
the End Items in Which They Are Incorporated

As is the case with all other types of ICs, radiation hardened ICs should have their
export control status determined exclusively by the relationship between the ICs and the
end items in which they are incorporated.

While the term radiation hardened initially may have been a design characteristic
of USML items only, that is not the case today. The normal civilian manufacturing
process for ICs has evolved whereby ordinary ICs simply from the process of scaling or
getting smaller now exhibit some of the same radiation hardness characteristics that were
a unique attribute 30-40 years ago in specially designed military circuits. The change in
commercial technology is an unavoidable feature of technological progress. As circuit
sizes shrink and civilian technologies advance, many commercial ICs are on a collision
course with the outdated parameters of Category XV(d) of the USML.

In these circumstances, there is no compelling reason why radiation hardened ICs
should be treated any differently than other types of ICs. If a radiation hardened IC is an
ASIC that is dedicated to one of more of the control characteristics associated with an
end item, then that it is appropriate for export controls to be associated with the radiation
hardened IC. However, if an IC, whether radiation hardened or not, is not an ASIC that
is dedicated to one of more of the control characteristics associated with an end item, then
no export controls should be associated with that IC. That a device is radiation hardened
should be irrelevant to its control status. Only device characteristics tied directly and
inextricably to the controlled characteristic(s) of the end items in which the radiation
hardened IC is incorporated should be relevant to the device's control status.

B. Even if the Definition of '"Specially Designed' Proposed Above Is Not
Adopted, Radiation Hardened ICs Should Not Be Listed as Defense
Articles on the USML

Continuing progress in semiconductor technology has brought certain advanced
civilian ICs close to some or all of the radiation hardness ("rad hard") parameters laid out
in Category XV (d) of the USML, thereby potentially subjecting such devices to
munitions controls. In July 2007, certain technical parameters in the USML were





adjusted to prevent civilian, general purpose integrated circuits from being controlled as
defense articles.

While necessary and helping to maintain the competitiveness of the U.S.
semiconductor industry, the July 2007 amendment has only prolonged the arrival of the
day when high volumes of mass market ICs will once again qualify as defense articles.
Thus, due to the march of technology yet another adjustment to the rad hard parameters
of the USML will become necessary.

Continually adjusting the technical parameters of the USML is shortsighted and
ineffective. It is shortsighted because it maintains a treadmill for control changes that are
unrelated to national security concerns, driven instead by civilian technology trends. It is
ineffective because civilian technology trends are not the basis for incorporation of
components into defense articles for military or space applications. A permanent solution
is required.

Instead of adjusting the technical parameters of the USML every few years, this
last remaining aberration where ICs are treated as defense articles should be eliminated.
The control of ICs on the USML, like the CCL, should be determined by a "specially
designed" definition tied to the particular defense articles in which the IC is incorporated.

SIA appreciates the opportunity to comment on the Proposed Revisions and looks
forward to continuing its cooperation with the U.S. Government on this subject. Please
feel free to contact the undersigned or SIA’s counsel, Clark McFadden of Dewey &
LeBoeuf LLP, if you have questions regarding these comments.

[ L

Cynthia Johnson David Rose
Co-Chair, SIA Trade Compliance Committee Co-Chair, SIA Trade Compliance Committee
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September 13, 2011

Mr. Timothy Mooney

Regulatory Policy Division

Bureau of Industry and Security
U.S. Department of Commerce

14™ Street Pennsylvania Ave., N.W.
Washington, D.C. 20230

ATTENTION: RIN 0694-AF17

RE:  Proposed Revisions to Export Administration Regulations: Control of
Items the President Determines No Longer Warrant Control under United
States Munitions List (Federal Register Notice of July 15, 2011)

Dear Mr. Mooney:

The Semiconductor Industry Association (“SIA”) is the premier trade association
representing the U.S. semiconductor industry. Founded in 1977 by five microelectronics
pioneers, SIA unites over 60 companies that account for nearly 90 percent of the
semiconductor production of this country.

SIA is pleased to submit the following public comments in response to the request
for public comments issued by the Commerce Department's Bureau of Industry and
Security ("BIS") on proposed revisions to the Export Administration Regulations
("EAR") to incorporate items deemed no longer necessary of control on the U.S.
Munitions List ("USM:L") ("Proposed Revisions").!

SIA supports President Obama's initiative to conduct a broad-based review of the
U.S. export control system, and strongly agrees with former Secretary of Defense Gates'
conclusion that fundamental reform of the U.S. export control system is necessary to
enhance national security. Such reform can offer the additional advantage of eliminating
regulation at its bureaucratic worst: imposing significant costs on government and
industry with no benefit to national security or other U.S. interests.

L Summary

The Administration's initiative to remove items currently listed on the USML that
no longer warrant control under the International Traffic in Arms Regulations ("ITAR")
is long overdue. Real reform of export controls for integrated circuits ("ICs") will

! Proposed Revisions to the Export Administration Regulations (EAR): Control of Items the President
Determined No Longer Warrant Control Under the United States Munitions List (USML), 76 Fed. Reg.
41,958 (July 15, 2011) ("Proposed Revisions").
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facilitate U.S. leadership in information technology to the benefit of national security and
U.S. growth and prosperity.

SIA's concerns are focused on the treatment of components generally and ICs in
particular. The Department's proposal does not address some of the key export control
problems for ICs, such as their treatment as end items rather than components. It would
also fundamentally alter the treatment of components as a result of a new definition of
"specially designed." Unfortunately, this definition falls far short of what is needed and
does not meet the standards of being "single, clear, and objective" and "easily understood
and applied by exporters" that the Department itself established for the definition.

SIA maintains that the export control status of ICs should be determined entirely
by the control status of the end items into which those components are to be incorporated.
Insofar as ICs have no utility or impact standing alone and, by definition, are not end
items, it is illogical and counterproductive for ICs have their control status determined
independently of the control status of the end items into which the ICs are to be
incorporated. Only ICs possessing both of the following characteristics should be subject
to export controls:

. The IC was designed or developed to be employed in a specific application
that is controlled; and

e  TheIC is peculiarly responsible for one or more of the controlled elements
of the end item for which it was designed or developed and into which it is
to be incorporated.

This simplified treatment of ICs would mean removing a single item from the
USML (radiation hardened ICs, listed in Category XV(d)). Changes to the Commerce
Control List ("CCL") would need to be more extensive, including elimination of much of
categories 3 and 5 of the CCL, but would constitute more focused control with much less
complexity.

If the Administration is not ready at this time to adopt such fundamental reform of
the export control regime with respect to ICs, then the Department should make the
following revisions to address the principal flaws in the proposed definition of "specially
designed:"

1. Include within paragraph (d) (1) all "minor components” that cannot be
disassembled without destruction or material impairment, as such
components are functionally the same as "parts;"

2. Remove from paragraph (d)(3) the requirement that only components of end
items in “serial production” be eligible for the exclusion, as serial
production needlessly excludes other important types of production;
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3. Delete "form" and "fit" from paragraphs (d)(3) and (d)(4), as these terms
unavoidably introduce marginal and non-substantive considerations that
should not define the exclusion;

4.  Delete Note 2, as maintaining two distinct terms for what is essentially the
same concept is contrary to the goal of alignment of export control regimes
and is unnecessarily confusing;

5. Add a new Note to the “specially designed” definition stating that to qualify
as "specially designed, "an integrated circuit must be (i) designed and/or
developed for a specific application or function and for a single customer,
and (ii) peculiarly responsible for achieving or exceeding the controlled
performance levels, characteristics, or functions of an enumerated end item
in which it is to be incorporated; and

6. Include within Note 1 to the definition a definitive statement that "specially
designed" does not mean "capable of use in" or "capable of use for," in order
to preclude continued disagreement (and potential litigation) over that issue.

A threshold goal of the Proposed Revisions is to ensure that no item will be
subject to greater export control after the implementation of the Proposed Revisions.
However, the proposed "specially designed" definition will result in many ICs currently
classified as EAR99, or falling within another current ECCN that is subject only to anti-
terrorism controls (e.g., 3A991), qualifying under the definition of “specially designed"
and hence subject to more stringent export controls. This result alone should prompt the
Department to refrain from implementing the new definition of "specially designed" for
components. By making the revisions outlined above, the Department can avoid such
“re-control.”

1I. Introduction

SIA welcomes the opportunity to respond to the request for comments on the
proposed revisions to the EAR to incorporate items deemed no longer necessary of
control on the USML. The export control reform initiative launched by the President and
conducted under the auspices of the National Security Council (“NSC”) is important and
long overdue, and SIA urges the Administration to move expeditiously to complete it.
National security interests, as well as the international competitiveness of U.S. industry,
have much to gain from a more streamlined and focused export control system. Export
control reform can also eliminate unnecessary burdens on government and industry.

SIA’s comments naturally concentrate on the appropriate treatment of ICs on the
CCL and the USML. The adoption of common principles for the classification and
treatment of semiconductors is essential to a positive listing of ICs based on objective
criteria.
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As it considers the Proposed Revisions, the Department of Commerce’s Bureau of
Industry and Security (“the Department”) must recognize that for the Proposed Revisions
to be successful, it is imperative that no part or component be subject to increased control
merely as a result of those revisions. Any implementation of the Proposed Revisions that
results in re-control or new control would constitute a step backwards.

In addressing export controls applicable to ICs, the Department should keep in
mind that the underlying technology associated with such devices and the most advanced
applications to which ICs are put are now driven overwhelmingly by consumer products.
While utilizing semiconductor technology, the defense sector accounts for only a small
fraction of U.S. semiconductor output, and military items rarely utilize the most advanced
semiconductor technology.

A healthy and vibrant consumer led semiconductor industry generates exports,
productivity and highly skilled jobs, all ingredients of a strong economy that can support
national security. By being able to maintain a global leadership position, the U.S.
semiconductor industry helps to assure that the United States will not fall behind other
nations in information technology that supports national security. ICs have been the
single largest export of the United Sates over the past five years, so lowering unnecessary
barriers to the export of such devices is very much in the national interest. When national
defense requires a truly specialized, specifically designed IC, it is the groundwork
established in a healthy civilian industry that will allow defense development in a timely
manner.

III.  The Appropriate Control Status of Integrated Circuits

A. As Components, ICs Should Always Have Their Control Status
Determined Entirely by Their Relationship to the End Item in Which
They Will Be Incorporated

All'ICs are necessarily components. ICs have no utility or impact standing alone
and can serve only as components to other items. Their functionality and impact depend
entirely upon the item to which they are connected or incorporated. The derivative nature
of ICs means that they should not be set forth on a control list as independent defense
articles or dual use end items. Instead, the export control status of [Cs should attach to
that of the end items in which they are to be incorporated.

In addition to connecting ICs with their end items, the Department should
implement clear and objective criteria to distinguish those ICs that warrant export control
from those that do not.

SIA has long urged the Department to employ two basic and easily discernible
criteria in determining the control status of an IC.
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1. Export Controls on ICs should be Limited to ASICs

The first criteria to determine the control status of an 1C should be whether the IC
is of general application or whether the IC is designed for a specific application. That is,
"general purpose” ICs should be treated differently than application-specific ICs
("ASICs").

An ASIC or custom IC serves a specific application, and, hence, has a compelling
connection to the end item. The characteristics of an ASIC assure that there will be a
distinct relationship between the IC and the end item.> Export controls on ICs should
therefore be limited to ASICs.

2. Export Controls on ASICs Should be Limited to Those "Peculiarly
Responsible" for the Controlled Element of the End Item

The second control criterion for the determination of the control status of an IC
should be the contribution that the ASIC makes to the function or features that cause the
end item to be controlled. An IC should be captured on a control list only if it is
peculiarly responsible for enabling a military advantage or national security sensitivity of
an end item as described in and through the objective criteria of the control list.

With respect to a component, "peculiarly responsible for" means a direct and
proximate causal relationship or nexus that is a central, special or exclusive cause of a
controlled feature or function (i.e., the objective technical criteria) of the end item in
which the component is incorporated. Peculiarly responsible for is more than a necessary
or contributory cause. Instead, peculiarly responsible for is so closely and particularly
connected to the controlled feature of the end item that the same control status is justified
for the component, 3

% The longstanding definition of the JEDEC Solid State Technology Association for an ASIC is relevant
and appropriate: “An integrated circuit developed and produced for a specific application or function and
for a single customer.” This definition captures a custom IC designed particularly to conform to a single
customer's unique requirements. By utilizing existing industry terminology, exporters will have a clear
basis upon which to classify an IC.

3 For example, suppose the controlled feature of an automobile is the ability to attain a speed of 300 mph.
The radio is a component of the automobile but makes no contribution whatsoever to the speed of the
automobile. The radio should not qualify as a controlled component. The tires are components that are
essential to the automobile's movement; they do contribute to the achievement of a speed of 300 mph. But
the tires do not provide the core capability or distinctly enabling contribution that accounts for the
automobile reaching the 300 mph level. Even though they are “capable of” contributing to the automobile
travelling at 300 mph, the tires should not qualify as a controlled component. In contrast, the engine
creates the power, particularly and directly, to enable the automobile to travel at a speed of 300 mph. It has
been designed and developed for the particular automobile. The engine, therefore, is the component that
provides the special capability that is peculiarly responsible for achieving the controlled speed of 300
mph. The engine should qualify as a component to be controlled in the same fashion as the end item in
which it is incorporated.
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Through imposition of a strict criterion related to the controlled technical
parameters of end items, ASICs that provide benign functions that are separate from or
contribute only indirectly to the national security features of an end item, such as routine
communications or memory capabilities, will not be captured as controlled components.

Application of this second control criterion will also assure that the control of an
ASIC is based on the function or the utility of the IC as it relates to the controlled features
of an end item, not merely on the form or fit of the IC. While end items have many
specific requirements for ICs, including size, weight, pin-count, buses and connectors,
such peripheral requirements are usually related to form and fit, and do not capture the
actual function of the IC.

B. I1Cs Should Never Be Controlied In and Of Themselves, and the CCL
and the USML Should Be Reformed Accordingly

CCL Category 3 should be extensively amended. Currently, ECCN 3A001.a
broadly controls “General purpose integrated circuits™ without regard to: (i) the particular
end item to which the IC are associated; (ii) the particular application to which the ICs
are tied; or (iii) whether any of the ICs' specified technical parameters bear a compelling
relation to controlled features or functions of the end items in which they are to be
incoporated.

CCL Category 3 should be revised to set forth only particular electronics end
items that are controlled, much like USML Category XI. Identification of controlled end
items should be based on an item’s inherent character and functionality relating to
national security sensitivity. In particular, ECCN 3A001.a should eliminate all ICs set
forth therein and broadly distributed in “subcategory A.” Instead, identification and
control of all ICs should be based exclusively on their inclusion in a particular end item
and their qualifying under the two criteria for control of ICs discussed above.

A similar change should be made for radiation hardened ICs covered by USML
Category XV (d) (see discussion below).

This approach to the control of ICs is wholly consistent with the principles of the
export reform effort and the Administration’s interest in making the control lists more
focused and positive. By linking an IC to the end item in which it is to be incorporated,
and in particular to the objective criteria of the end item that has led to the end item’s
inclusion on the CCL, the Department will not only gain a much stronger nexus between
the control of ICs and national security sensitivity, but also clarify the CCL and permit
exporters to better and more easily determine the export control classification of ICs.

IV.  The Proposed Definition of "Specially Designed" Is Fundamentally Flawed

With respect to ICs, the CCL and the USML suffer from two primary
deficiencies. First, a variety of ICs are listed as end items and controlled as such even
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though alone they are incapable of serving as end items. Second, ICs that qualify under
the CCL as "specially designed" or under the USML as "specifically designed" are
subject to control. These decisive terms, however, have no regulatory definition. In
practice, the implementation of these terms has been so elastic that their meaning has
become unrecognizable. The Department's proposed regulations perpetuate the first
problem, while attempting to address the second.

The Proposed Revisions set forth a definition of "specially designed," providing
for the first time a definition of that term. Under the revisions proposed by the Department,
the definition of "specially designed" will dictate the treatment of parts and components that
are not otherwise controlled as end items. Unfortunately, as discussed below, the proposed
definition of "specially designed" is fundamentally flawed, is unnecessarily complicated
and falls short of the Administration's reform objectives for export control.

SIA urges the Department to revise and simplify the definition of "specially
designed" so as to make it more practicable and understandable.

A, Paragraph (b) of The Proposed Definition Provides No Logical or
Comprehensible Link to the Plain Meaning of the Words “Specially
Designed” And Should Be Revised

The Department's proposed definition of "specially designed” begins with
paragraph (a) covering all items other than parts and comonents.” The term "specially
designed" consists of two elements: to be "specially designed,” an item it must be (i)
designed, a process that involves a purpose and an architecture, and (ii) designed
specially, that is, in some extraordinary and particular way. Paragraph (a) constitutes an
affirmative definition that provides substance to each of the elements of "specially
designed." Design is extended to mean "development” and "specially” is given to be
peculiarly responsible for achieving controlled performance levels. This constitutes, by
and large, a simple and sensible approach to the definition of "specially designed."

In paragraph (b) pertaining to parts and components, the Department abandons
this straightforward definition of "specially designed." Instead, it declares that all parts
and components of items enumerated on the CCL are "specially designed," and then
proceeds to describe certain exclusions.

Unlike paragraph (a), paragraph (b) of the proposed definition is wholly arbitrary:
It provides no affirmative or substantive connection to either element of the term
"specially designed.” Instead, it merely points to any part or component of controlled
items with certain exclusions. As such, the proposed definition provides no positive
meaning to the term "specially designed." This proposed definition could be made

4 Proposed Revisions at 41,980.
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applicable to virtually any term related to parts and components regardless of its plain
meaning. Indeed, it is unlike any other definition in Part 772.1 of the EAR.

The exclusions set forth in paragraphs (c¢) and (d) of the proposed definition
narrow the scope of paragraph (b). However, as discussed in the following section, these
exclusions are unduly complicated and far from self-executing. A more logical and
comprehensible approach would be to follow the definition set forth in paragraph (a) so
as to clarify and infuse with actual meaning the definition of "specially designed" for
parts and components.

Accordingly, consistent with the approach in paragraph (a), SIA urges the
Department to modify paragraph (b) as follows:

(b) A “‘specially designed’” “‘part’’ or ‘‘component’ is a *‘part’” or

“‘component’’ the design and/or development of which is specific to e+ an end
item ‘enumerated’ in a category of the CCL and having one or more properties
peculiarly responsible for achieving or exceeding the controlled performance

levels, characteristics, or functions of such end item. >

This revised definition would generally meet the two criteria that SIA has
advocated for the treatment of ICs.

First, for a part or component to be specially designed for an end item, the part or
component must be specific to the end item. A part or component that is not specific to
an end item, and instead has many uses, cannot be said to be specially designed for the
end item. At the same time, this requirement for specificity ties the component to the
treatment of the end item in which it is to be incorporated.

The second necessary, but not sufficient, condition for a part or component to be
specially designed for an end item is that the part or component contain one or more
characteristics that are peculiarly responsible for the elements of the end item that are
deemed worthy of control. A part or component that is to be incorporated into an end
item, but does not contribute meaningfully to the controlled characteristic(s) of the end
item, should not be said to be "specially designed" for the end item in an export control
context. That remains the case even if the component is a "major component" — i.e., one
without which the end item would be inoperable. Every end item enumerated on the
CCL has certain characteristics that the Department has determined are sensitive and
should not be widely disseminated without control. It is those characteristics, and only
those characteristics, that should be the target of export controls. Other characteristics of
the end item (e.g., the fact that it is made of steel or is able to transport people in an air-
conditioned environment) are irrelevant to the export control status of the end item. Only

> This definition does not mandate that a part or component be used exclusively for a single end item, and
so is distinguishable from the “specially designed” definition adopted by the Missile Technology Control
Regime (“MTCR").
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"parts" and "components" possessing qualities that are inextricably and substantially tied
to the elements of end items targeted by export controls should be deemed to be
"specially designed" for those end items.

Conforming paragraphs (a) and (b) would obviate the need for the exclusions in
the treatment of components provided in paragraphs (c) and (d) of the proposed
definition. Making the definition of “specially designed” simpler and more concise
would have obvious advantages in terms of the clarity and understandability of the
definition. At the same time, the revisions suggested here would not result in any
lessening of the export controls appropriately placed on “parts” and “components” that
contribute meaningfully to the elements of end items at which such controls are targeted.

In order to clarify definitively the meaning of “specially designed” for ICs —a
large and important subcategory of “parts” and “‘components” — the Department should
also add a note (“Note 4”) to the “specially designed” definition to address ICs. That
new note should state as follows:

To qualify as "specially designed,” an integrated circuit must be (i) designed
and/or developed for a specific application or function, and (ii) peculiarly
responsible for achieving or exceeding the controlled performance levels,
characteristics, or functions of an enumerated end item in which it is fo be
incorporated.

B. If Retained, The Current Exclusions to the Proposed Definition
Should be Clarified, Simplified and Made Self-Executing

The first exclusion from the "specially designed" definition for parts and
components is set forth in paragraph (c). This exclusion states that an item is not
considered "specially designed" if it is separately enumerated on the USML or inan
ECCN that does not have "specially designed" as a control criterion. This exclusion has
the effect of ensuring that ICs currently controlled as end items remain so controlled,
even though they may not otherwise qualify as "specially designed" under any common
sense or substantive meaning of the term.

The exclusion of components separately listed on the CCL results in a continuing
and unjustified treatment of ICs as end items, an approach to which SIA takes strong
exception. No matter how the Department proceeds with the definition of "specially
designed,” the Department should amend the CCL to eliminate the listing of ICs as end
items.

The remaining exclusions to the “specially designed” definition, contained in
paragraph (d) of the proposed definition, narrow the expansive scope of the proposed
definition, but are too complex and unclear to be effective. Indeed, the triple negatives
used in paragraphs (d)(2), (d)(3) and (d)(4) are extremely difficult to decipher.
Accordingly, if the Department insists on retaining the current exceptions in paragraph
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(d), then it should modify those exceptions to make them less confusing, less subjective
and more self-executing.6

The exclusion provided in paragraph (d)(1) can be improved by including within
that exclusion all components that cannot be disassembled without destruction or material
impairment. As discussed below, all ICs should be treated in the same manner as parts
because they meet the fundamental export control requirement for a part: they cannot be
disassembled. The Department should ensure that the exclusion provided in paragraph
(d)(1) applies to all ICs by replacing "part used in multiple types of civil item" with "part
or minor component not subject to disassembly designed for civil items" and adding
“ICs” after “such as” in the paragraph.

Alternatively, the Department could create the following new exclusion for minor
components:

A minor component designed for civil items that is not normally subject to
disassembly without destruction or permanent impairment, such as integrated
circuils, capacitors, resistors, diodes and other semiconductor devices.

The exclusion provided in paragraph (d)(2) is appropriate, but there is a open
question as to whether a component designated “specially designed™ under paragraph (b)
would necessarily have that designation reversed as a result of paragraph (d)(2). If this
exclusion necessarily means that any item currently classified as EAR99, 3A9991 or
5A991 will not be deemed “specially designed” for an enumerated end item under
paragraph (b) of the new definition, then SIA has no objection of this exclusion.
However, if that is not the necessary meaning of the exclusion, then the exclusion is
objectionable and requires modification.

The requirement that an end item must be in “serial production” in paragraph (d)
(3) is misguided. Requiring that the end item into which a part or component is to be
incorporated be in “serial production” for the exclusion to apply is too limiting. It is
quite possible that a part or component will be well into production and available to
significant numbers of entities when it is employed in the "development" or launch of an
end item not in serial production. There is no apparent reason why such a part or
component should not qualify for this exclusion.’

S The Department has a stated purpose of making the "specially designed" definition "clear and objective”
and "easily understood and applied by exporters". Proposed Revisions at 41,967, 41,968.

7 SIA maintains that serial production is not an appropriate standard to define an exclusion from the reach
of "specially designed." The Department should not include any "serial production" requirement in this
exclusion. However, if the Department insists on including such a standard, then it should impose the
"serial production” requirement on the part or component, not on the end item, and it should require simply
that a part or component be designed or developed for serial production in order to qualify for the
exclusion. Exclusion from "specially designed" should not have to await actual serial production.
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Lastly, the use of the phrase "form, fit and function" in paragraphs (d)(3) and
(d)(4) and the use of the phrase “one-for-one replacement basis” in paragraph (d)(4)
unavoidably introduces complexity and opaqueness into those exclusions and limits their
ability to be self-executing. SIA has no quarrel with the proposition that items with
different functionality should be considered substantively different from one another and
parts and components with different functionality or that modify the function of an end
item should not be eligible for these exclusions. However, the same cannot be said for
form and fit.

First, items that differ in terms of form and fit may well be substantively the same
in terms of function. Second, determining the form and fit of a part, component, or end
item is an inherently subjective exercise and a stakeholder cannot have much confidence
that his or her determination of an item's form and fit will match that of the Department.
Similarly, determining whether an item is a "one-for-one" replacement for another item is a
difficult and unavoidably subjective exercise, and a stakeholder cannot have much
confidence that his or her conclusion on that issue will match that of the Department.

As currently drafted, paragraphs (d)(3) and (d)(4) will require stakeholders to seek
advice (or classification rulings) from the Department in order to ascertain whether these
exclusions apply to their products. The need for such government assistance is contrary
to the objective of an efficient regulatory regime. Accordingly, the Department should
remove the words "form" and "fit" and the term "one-for-one" replacement from
paragraph (d) of the "specially designed" definition.

C. If Retained, The Proposed Definition of “Specially Designed” Will
Likely Result In Controlling “Components” That Are Currently Not
Controlled

A threshold goal of the Proposed Revisions is to ensure that no product will be
subject to greater export control after the implementation of the Proposed Revisions.
However, as currently drafted, there are likely to be many ICs that will be subject to
greater control after the implementation of the Proposed Revisions. Indeed, a variety of
ICs currently classified as EAR99, 3A991 or 5A991 and which are the product of
"general" design would be deemed to be "specially designed" under the proposed
excessively broad definition of that term, thereby becoming subject to new controls.

Under the proposed "specially designed" definition, any component of an end
item enumerated on the CCL is deemed to be "specially designed"” for that end item,
regardless of whether the component in fact is designed specially for the end item.
Certain exceptions are provided in paragraph (d) of the definition, but only two of those
exceptions apply to components. Moreover, the two exceptions applicable to
components are broadly relevant only to components used either in de-controlled end
items that are serially produced, or as replacement parts.
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Many ICs are captured by the basic definition of "specially designed" and fall
outside of the groups of components to which the limited exclusions apply. For example:
ICs categorized in ECCN 3A991 that are incorporated both into computers covered by
ECCN 4A003 and into other EAR99 limited quantity end items are captured by the
"specially designed" definition. For non-replacement ICs meeting this description that
are incorporated into EAR end item(s) that will never reach "serial production” the listed
exceptions are irrelevant. Such ICs will be deemed "specially designed" for the 4A003
computers, regardless of their actual characteristics and capabilities. Other ICs fall
within the broad groups of components to which the limited exclusions apply, but
nonetheless will fail to qualify for those exceptions due to the exclusions within the
exceptions. For example:

. ICs classified under 3A991 often must be shipped in bulk prior to and as a
prerequisite for serial production for various types of computers. That is, the
launch of a computer product is not possible until a host of component parts
(including a large number of ICs) are received, tested and incorporated into
the product by the computer manufacturer. In order to qualify for exception
(d)(3), a component must be used in an uncontrolled end item that is in
serial production. Accordingly, ICs incorporated both into computers
covered by ECCN 4A003 and into EAR99 computers that have yet to
launch would be classified as "specially designed" for the 4A003 computers
simply because serial production of the EAR99 computers (and perhaps the
4A003 computers as well) is impossible until a large number of such
general-purpose ICs has been received by the computer manufacturers. This
is a significant problem that will face many SIA members supplying
computer manufacturers, and is in direct conflict with the Department's
stated goals.

. An IC that is to be incorporated both into an EAR99 end item that has
reached serial production and into an enumerated end item in a slightly
different form will not qualify for the exception in paragraph (d)(3), even if
the IC's functionality is identical when used in the two different end items.

. An IC that is employed as a replacement part for an EAR99 end item in a
different form or fit from the IC it is replacing (e.g., with different
packaging) will not qualify for the exception in paragraph (d)(4), even if the
new IC's functionality is identical to the IC it is replacing.

These are not isolated or trivial examples. On the contrary, a large number and volume
of ICs currently not subject to control will be controlled if the Department implements
the proposed definition of "specially designed." This result alone should force the
Department to reconsider its proposal.
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D. The Same Definition of ""Specially Designed" Should Be Employed for
both the USML and the CCL

Note 2 to the proposed definition of "specially designed" states that the definition
does not apply to the phrase "specifically designed" in the USML. The concept of
"specifically designed" does not differ from the concept of "specially designed."
Accordingly, the same term should be used in both contexts and the definition given to
that term should be the same. Maintaining two distinct terms for what is essentially the
same concept needlessly undermines alignment of the two control lists and is
unnecessarily confusing.

E. The Department's Stated Goals For The Definition of ""Specially
Designed' Are Not Met

In the Proposed Revisions, the Department states several goals in creating a
definition for "specially designed."® Most of those goals are not met by the proposed
definition of that term.

First and foremost, the Department has not created a single definition of
"specially designed." As noted in the previous section, the definition of "specifically
designed" remains within the ITAR, notwithstanding that the concept of "specially
designed" is essentially identical to the concept of "specially designed." In addition, the
Missile Technology Control Regime (“MTCR”). definition of "specially designed" will
remain in force and is distinct from the definition put forward by the Department.
Accordingly, the U.S. Government will not have in place a single definition of "specially
designed" if the Proposed Revisions are implemented.

Second, the proposed definition of "specially designed" will not be "easily
understood and applied by exporters, prosecutors, juries and the U.S. Government." In
fact, as discussed above, the proposed definition is open-ended, convoluted and
subjective, and cannot be accurately said to contain "objective, knowable, and clear
requirements" as the Department proposes.9

Third, there is no basis for the Department to exclude "simple or multi-use parts
such as springs, bolts and rivets"'? from export controls while retaining controls on ICs.
ICs share with springs, bolts, rivets and other such items the characteristics of being
single items that are not subject to disassembly and are employed for multiple civil end
uses. Any goal of excluding from controls "simple or multi-use parts" must be extended
also to exclude from controls ICs that are multi-use and not subject to disassembly.

8 Proposed Revisions at 41,968.
" 1d.
10 Id.





U.S. Department of Commerce
Bureau of Industry and Security
September 13, 2011

Page 14

Finally, and most importantly, the proposed definition of "specially designed"
could result in greater controls being placed on ICs than is currently the case, thereby
violating the Department's stated goal of avoiding such expansion of controls.'’ As
discussed in section IV.C above, the excessively broad coverage of paragraph (b) of the
proposed "specially designed" definition coupled with the subjectivity and complexity of
paragraph (d) of the proposed definition strongly suggests that ICs currently falling
within EAR99 or ECCN 3A991 could face heightened export controls if that proposed
definition is implemented.

V. Note 1 to the ""Specially Designed' Definition Should Be Elaborated to Reject
Definitively A “Capable of” Standard

If the modifications to the "specially designed" definition discussed above are
implemented, SIA supports the inclusion of Note 1 to the proposed definition of
"specially designed." However, that note should be modified to explicitly state that
"specially designed" does not mean "capable of use in" or "capable of use for." In light
of the past challenges surrounding the use of a "capable of" standard, it is imperative that
the Department definitively state that "specially designed" can no longer be interpreted in
such a fashion.

SIA suggests that the following language be added at the end of Note 1 to the
definition:

Simply because a part, component or end item is capable of being
used in or for an end item, subsystem or system does not render
that part, component or end item "specially designed" for the end
item, subsystem or system. Only if an item is (i) designed and/or
developed for a specific application or function and for a single
customer, and (ii) peculiarly responsible for achieving or
exceeding the controlled performance levels, characteristics, or
functions of an enumerated end item in which it is to be
incorporated will the former item be deemed "specially designed”
for the latter item.

Given the importance of this issue, and its long history of confusion and
controversy, SIA believes that such a clarifying addition is necessary.
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VI The Same Control Treatment Afforded Parts Should Be Afforded Minor
Components, Or, At A Minimum, the Same Control Treatment Afforded
Parts Should Be Afforded ICs

A. Minor Components Not Subject to Disassembly Should Be Afforded
The Same Control Treatment As Parts

All items that are single elements and are not subject to disassembly without
destruction or material impairment should be afforded the same export control treatment.
For an item that cannot be disassembled without destruction or material impairment, the
fact that the item was assembled is irrelevant. Accordingly, "parts" and "minor
components" that are single elements and are not subject to disassembly without
destruction or material impairment should be treated the same under the Proposed
Revisions. There is no reason to treat these items differently, as all minor components
that are single elements and are not subject to disassembly for export control purposes
share all of the critical characteristics of parts.

The only distinction between a "part" and a "minor component" that is both a
single element and not subject to disassembly is that the former is unassembled and the
latter is assembled -- a distinction without a difference for export control purposes. If the
various parts within a minor component cannot be removed from the minor component,
then there is no danger of those component parts being re-exported or transferred, and
there is no reason to treat such a minor component any differently than a part for export
control purposes.

B. Alternatively, At A Minimum, The Same Treatment Afforded Parts
Should be Afforded I1Cs

If the Department should choose not to afford all minor components the
same treatment as parts, then, at a minimum, the Department should afford ICs
the same treatment as "parts" throughout the Proposed Revisions. ICs are ina
very real sense the screws, nuts ands bolts of the electronic age. They are the
building blocks used to create a host of electronic and non-electronic items —
from computers to MP3 players to automobiles to watches to refrigerators. ICs
universally are not subject to disassembly and are single discrete elements.
Accordingly, the Department should afford the same export control treatment to
ICs and "parts." In particular, ICs should be included in paragraph (d) (1) of the
"specially designed" definition.

C. The Definition of Components Should Not Include Assemblies

The Department's proposed definition of "component” wrongly equates
components and assemblies. Components and assemblies are distinct items that should
not be commingled or made coexistent. The definition of "component” should be
limited to items that are not subject to disassembly. Components that can be
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disassembled should be treated as assemblies. In contrast to the distinction between a
part and a component, the distinction between a component and an assembly is real: an
assembly can be broken down so that its components can be separately re-exported.

VII. Radiation Hardened ICs Should Be Controlled Only to the Extent That They
Meet the Revised Definition of ""Specially Designed' Provided Above and
Should Be Moved from the USML to the Commerce Control List

Despite years of protest from SIA, the U.S. Government continues to control all
radiation hardened ICs as defense articles or major end items under the ITAR. The
placement of radiation hardened ICs on the USML is misguided and should be corrected.
There is no compelling reason why radiation hardened ICs should be treated any
differently than all other types of ICs.

A. Radiation Hardened ICs, Like Other Types of ICs, Should Have
Their Control Status Determined Entirely by Their Relationship to
the End Items in Which They Are Incorporated

As is the case with all other types of ICs, radiation hardened ICs should have their
export control status determined exclusively by the relationship between the ICs and the
end items in which they are incorporated.

While the term radiation hardened initially may have been a design characteristic
of USML items only, that is not the case today. The normal civilian manufacturing
process for ICs has evolved whereby ordinary ICs simply from the process of scaling or
getting smaller now exhibit some of the same radiation hardness characteristics that were
a unique attribute 30-40 years ago in specially designed military circuits. The change in
commercial technology is unavoidable in this regard. As circuit sizes shrink the
commercial IC is on a collision course with the outdated parameters of Category XV(d)
of the USML.

In these circumstances, there is no compelling reason why radiation hardened ICs
should be treated any differently than other types of ICs. If a radiation hardened IC is an
ASIC that is peculiarly responsible for one of more of the control characteristics
associated with an end item, then that it is appropriate for export controls to be associated
with the radiation hardened IC. However, if an IC, whether radiation hardened or not, is
not an ASIC that is peculiarly responsible for one of more of the control characteristics
associated with an end item, then no export controls should be associated with that IC.
That a device is radiation hardened should be irrelevant to its control status. Only device
characteristics tied directly and inextricably to the controlled characteristic(s) of the end
items in which the radiation hardened IC is incorporated should be relevant to the
device's control status.

Accordingly, only radiation hardened ICs that are peculiarly responsible for one
or more of the controlled characteristics of an end item on the USML should be





U.S. Department of Commerce
Bureau of Industry and Security
September 13, 2011

Page 17

controlled under the ITAR, and only radiation hardened ICs that are peculiarly
responsible for one or more of the controlled characteristics of an end item enumerated
on the new Commerce Munitions List should be deemed "specially designed" for that end
item.

B. Even if the Definition of "Specially Designed" Proposed Above Is Not
Adopted, Radiation Hardened ICs Should Not Be Listed as Defense
Articles on the USML

Continuing progress in semiconductor technology has brought certain advanced
civilian ICs close to some or all of the radiation hardness ("rad hard") parameters laid out
in Category XV (d) of the USML, thereby potentially subjecting such devices to
munitions controls. In July 2007, certain technical parameters in the USML were
adjusted to prevent civilian, general purpose integrated circuits from being controlled as
defense articles.

While necessary and helping to maintain the competitiveness of the U.S.
semiconductor industry, the July 2007 amendment has only prolonged the arrival of the
day when high volumes of mass market ICs will once again qualify as defense articles.
Thus, due to the march of technology yet another adjustment to the rad hard parameters
of the USML will become necessary.

Continually adjusting the technical parameters of the USML is shortsighted and
ineffective. It is shortsighted because it maintains a treadmill for control changes that are
unrelated to national security concerns, driven instead by civilian technology trends. It is
ineffective because civilian technology trends are not the basis for incorporation of
components into defense articles for military or space applications. A permanent solution
is required.

Instead of adjusting the technical parameters of the USML every few years, this
last remaining aberration where ICs are treated as defense articles should be eliminated.
The control of ICs on the USML, like the CCL, should be determined by a "specially
designed" definition tied to the particular defense articles in which the IC is incorporated.

VIII. Other Specific Comments On The Proposed Revisions Unrelated To Part
772.1

A. The Commerce Munitions List Should Include Only Items That Are
Actually Munitions

Only items that are in fact munitions should be set forth on the Commerce
Munitions List. That is, only items that are (i) arms, (ii) ammunition or (iii) implements
of war should be included on the Commerce Munitions List. The distinction between
"munitions" and "dual use items" is valid, longstanding and well understood throughout
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the world. That distinction should be clarified and maintained, rather than being blurred
or eliminated.

Accordingly, the final phrase in Note 3 to the proposed definition of "specially
designed" should be eliminated. If an item falls within an existing ECCN, then it should
remain in that ECCN, not be moved to the Commerce Munitions List. No dual use item
should be included on the Commerce Munitions List. Only items that (i) are currently on
the USML and worthy of reduced controls, and (ii) otherwise qualify as munitions should
be placed onto the Commerce Munitions List (i.e., assigned a "600 series" classification).

SIA solidly supports the Administration's initiative to lower export controls on
items currently listed on the USML that the President has determined no longer warrant
control under the AECA. However, items that are not in fact munitions should not be
placed on the Commerce Munitions List and should instead be placed elsewhere on the
CCL. One possibility would be for the Department to create a second new series ("650
series") that would contain items (i) that have moved from the USML to the CCL but are
not munitions, and (ii) that previously fell within ECCNs ending in "01 g.n!?

B. If the Definition of ""Specially Designed" Is Not Modified as Described
Above and Dual Use Items Are Retained on the Commerce Munitions
List, Then the Proposed Restrictions on License Exceptions for
Components of "600 Series' Items (§740.2(a)(13)(ii)) Should Be
Revised

As discussed above, the Department should significantly revise and clarify the
definition of "specially designed." In addition, the Department should ensure that only
actual munitions — arms, ammunition and implements of war — are placed on the
Commerce Munitions List. If those changes are made, then SIA has no particular quarrel
with the proposed changes to Part 740.2(a) (13). However, if the Department refrains
from making those suggested changes to the definition of "specially designed" and the
composition of the Commerce Munitions List, then the Department should revise the
proposed changes to Part 740.2(a) (13). Specifically, the Department should remove all
restrictions on license exceptions for all "dual use" items assigned a "600 series" CCL
classification.

Any item that currently qualifies for a license exception should continue to
qualify for a license exception after the Proposed Changes are implemented. To the
extent that certain items currently on the CCL will move into the new "600 series" on the
CCL, it is possible that restrictions will be imposed on the exportation of those items that
do not currently exist. The Department should ensure that such a tightening of export
controls does not occur. Again, the simplest and more direct way in which to do so
would be for the Department to ensure that only products currently on the USML will

12 Proposed Revisions at 41,966.
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appear on the new Commerce Munitions List."> If the Department is unwilling to adopt
such a policy, then it must gerrymander a solution to the problem by placing the license
restrictions laid out in proposed paragraph 13(i) of Part 740.2 only on "series 600"
products that previously resided on the USML and were subject to ITAR control.

C. If the Definition of '"Specially Designed' Is Not Modified as Described
Above and Dual Use Items Are Retained on the Commerce Munitions
List, Then a 25 Percent De Minimis Rule Should Be Maintained for
Items on the Commerce Munitions List

As discussed above, the Department should significantly revise and clarify the
definition of "specially designed." In addition, the Department should ensure that only
actual munitions are placed on the Commerce Munitions List. However, if the
Department refrains from making those suggested changes to the definition of "specially
designed" and the composition of the Commerce Munitions List, then the Department
should continue to permit all dual use items on the Commerce Munitions List to qualify
for the "25% De Minimis Rule" in paragraph (d) of Part 734.4.

Given the worldwide and ultra-competitive nature of the IC industry, it is
imperative that foreign manufacturers not be discouraged from employing U.S.-origin
ICs in their products. Lowering the de minimis threshold for any IC from 25 percent to
10 percent would serve as a significant discouragement to the use of that IC in a foreign-
made end-item. Accordingly, if the Department is to achieve its stated objective of
"reducing the incentive for foreign manufacturers to design out of their products U.S.-
origin content," it must ensure that no IC placed on the Commerce Munitions List be
prevented from qualifying for the "25% De Minimis Rule."

D. No Limitation Should Be Placed on In-Country Transfers of
Licensable Items

SIA renews its longstanding objection to the imposition of limitations on in-
country transfers of licensable items. Such limitations have no basis in a regulatory
regime aimed at exports. To extend export regulations to domestic transactions in
unjustified and unnecessary. The prospect that an item exported to an entity in a foreign
country may be transferred to another entity in the same licensed country is inherent in
the assessment of an export transaction. Accordingly, Part 740 of the EAR should be
revised to exclude all mentions of “transfers (in-country).”

1 As discussed above, certain items that are currently on the USML do not belong on either the USML or
the Commerce Munitions List. One notable example is radiation hardened ICs that are not peculiarly
responsible for the controlled characteristic of any munitions item. Accordingly, while only items currently
on the USML should move to the Commerce Munitions List, not every item that is removed from the
USML should be placed on the Commerce Munitions List.
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E. The Revised Version of § 740.10 Continues Inappropriately to Deny
License Exception RPL to Next Generation ICs that Are Shipped as
Replacement Parts

As currently drafted, the definition of "replacement part" in Part 740.10 excludes
items that "improve or change the {performance or productivity} of the end item upon
which they are installed."'* Given "Moore's law" and the exponential speed at which
change occurs within the IC industry, it is likely that many, if not most, ICs shipped as
replacement parts for electronic devices will "improve the performance or productivity”
of the electronic devices. Accordingly, few ICs actually shipped as replacement parts
will be permitted to qualify for license exception RPL.

It is entirely appropriate for the Department to exclude from qualification for
license exception RPL those ICs that improve or enhance one or more controlled
characteristics of an end item enumerated on the CCL. However, it is not appropriate for
the Department to exclude from qualification for license exception RPL those ICs that
improve or enhance the performance or productivity of an end item without affecting in
any meaningful way a controlled characteristic of an end item enumerated on the CCL.
ICs falling into the latter category should qualify for license exception RPL, provided that
they meet all of the qualifying requirements.

SIA appreciates the opportunity to comment on the Proposed Revisions and looks
forward to continuing its cooperation with the U.S. Government on this subject. Please
feel free to contact the undersigned or SIA’s counsel, Clark McFadden of Dewey &
LeBoeuf LLP, if you have questions regarding these comments.

(e L

Cynthia Johnson David Rose
Co-Chair, SIA Trade Compliance Committee ~ Co-Chair, SIA Trade Compliance Committee

14 Proposed Revisions at 41974.
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February 1, 2012

Hillary Hess

Director, Regulatory Policy Division

Office of Exporter Services

Bureau of Industry and Security

U.S. Department of Commerce, Room 2099B
14" Street and Pennsylvania Avenue NW
Washington, DC 20230

Subject: RIN 0694-XA37,
Notice of Inquiry: Retrospective Regulatory Review Under E.O. 13563

Dear Ms. Hess:

The Boeing Company (Boeing) welcomes the opportunity to respond to the
referenced Notice of Inquiry seeking comments on “any unnecessary compliance burden
caused by rules that are unduly complex, outmoded, inconsistent, or overlapping” (Federal
Register notice Vol. 76, Number 151, of Friday August 5, 2011), together with suggestions to
increase the effectiveness of the Export Administration Regulations (EAR), amongst other
regulations. This is a worthwhile effort and we look forward to concrete steps by BIS to address
the issues identified below.

Our comments herein address license exceptions, recordkeeping requirements,

licenses and approval conditions, parties of concern, name changes, and the ease of reading the
EAR. Below please find Boeing’s detailed comments.

l. License Exceptions

Missile Technology (MT) controls on commercial aviation items.

While understanding the statutory restrictions related to MT controls, Boeing strongly
urges an effort to review and update these controls. Of particular concern are controls on
common and essential commercial aviation items, such as Inertial Reference Units (IRUs) (ECCN
7A103). IRUs are present in every commercial airplane and since these items are expensive,
few airlines hold them in stock. Boeing urges a relaxation of licensing requirements for IRUs,
especially to established airline operators and repair facilities. We respectfully recommend that
the export of IRUs be eligible for the Country Group B exception (GBS) or the Strategic Trade
Authorization exception (STA).





Another area where MT controls are overly burdensome is the case of temporary
exports/re-exports of intangible items by US persons for their personal use while on travel or
temporarily assigned abroad -- for example, technology, including on hand-carried laptop
computers. License Exception TMP does not extend to exports of MT-controlled intangible
items. Another example is licensable reference material carried on board flight-test airplanes.
Boeing is required to obtain export licenses for flight-test documents leaving the U.S. that are
never provided to other parties, but are used only by Boeing staff during test flights outside of
the U.S.

Expansion of License Exception RPL

License Exception RPL does not allow for licensable parts to be forward deployed
and staged abroad as spares for future re-export to customers to exchange parts under
warranty. It also requires one for one exchange between the original exporter and the end
user. This presents challenges because the industry trend is for airlines to source parts from
distribution centers or Maintenance, Repair, and Overhaul centers (MROs) closer to aviation
hubs. As an example, the need for an IRU can cause an airplane to be removed from revenue
service, which can have significant financial consequences for the airline. Because of its
commitment to customer service, safety of flight, and the need for reliability of aircraft and
flight schedules, Boeing seeks to provide an immediate response when customers require
replacement parts under warranty.

A recommended solution would be to permit global Boeing distribution centers or
well-established and trustworthy MROs to use the RPL exception, rather than the original
exporter of the item to be replaced. Items could be exported to these locations under license
and when a replacement is needed it would be provided by the distribution center or MRO out
of their inventory under RPL in exchange for the damaged one. The damaged part would go to
the distribution center/MRO and be destroyed, refurbished and returned to stock for future
redeployment, or sent to a repair station. Additional assurances could be provided by
considering such centers or MROs for a Validated End User or Trusted Exporter type of
authorization.

Increase in Limited Value Shipment (LVS) Values

Boeing recommends that BIS update LVS dollar values and periodically adjust them
for inflation.

l. Recordkeeping

Improve BIS document retention

From Boeing experience, there may be opportunities for improvement in BIS
tracking and retention of technical control plans, reports, and other license documentation
submitted to BIS by exporters and other parties to export transactions. For example, Boeing is





frequently asked by BIS to produce documents previously provided directly to the BIS
EARreports web address by the ultimate consignee/end-user in accordance with license
conditions. These requests appear unnecessary because BIS already possesses the documents.

Create a mechanism to notify BIS of unused licenses

We understand and support current BIS policy that does not require applicants to return
licenses to BIS. On occasion, Boeing is asked for documentation regarding licenses that were
never used because of changed business conditions. Boeing suggests that BIS create a
mechanism under which exporters may notify BIS of unused licenses. If a simple license close-
out notice were instituted it could benefit BIS and exporters.

. Licenses and Approval Conditions

Boeing offers the following recommendations for reducing the burden and increasing
the effectiveness of EAR requirements in the area of licenses and conditions.

License conditions not grounded in EAR

o At times we see approval conditions that impose restrictions that are not
present in, or go beyond, applicable regulatory language in the EAR. We
understand that approval conditions are a product of interagency input, but
believe this tendency should be closely monitored. For example, a license to
export ECCN 1E001 technology may have conditions restricting non-
licensable (e.g. ECCN 1E994 or EAR99 level) technology such as systems
access, requirements documents, or non-licensable material properties.

Review and standardization of license conditions, especially for technology exports

Boeing occasionally receives license approvals that contain unnecessary, unclear, and/or
conflicting conditions. Such situations cause business delay and consume resources from both
industry and BIS to clarify. These situations could often be prevented with careful and concise
drafting. Issues of concern include:

o Wording in one condition that allows the export to proceed, only to be
followed by another condition that appears to disallow or limit the
transaction. For example an initial condition will allow the export of
technology as explained in the license application, but a subsequent
condition will state that technology “not already in the public domain”
cannot be discussed or released;

o The use of ITAR terminology rather than defined EAR terms, e.g.
‘manufacturing know-how’, ‘technical data’;





o Conditions that are inconsistent with precedent and similar work scope
licenses;

o 0Odd or absent punctuation - a misplaced comma or period can change
interpretations in many cases;

o Conditions requiring a report, but no clarity on whether a negative report is
required when no exports are made against the license.

Consider the need for redundant compliance documents

License approval conditions, as well as the EAR itself, compel parties receiving
controlled technical data, hardware, or software to comply with restrictions on re-export or
transfer. License conditions are shared with ultimate consignees/end-users, which notify them
of these requirements. The further requirement to obtain a Letter of Assurance (LOA), either
per Part 748, Supplement 2, for NS-controlled items, or as an approval condition is a redundant
and unnecessary compliance burden that we recommend be removed. For example, Boeing
has received conditions requiring non-U.S. aviation safety agencies to sign LOAs when the
conditions of the license already prohibit re-export.

Simplify the process to obtain an amended license

Occasionally licenses are issued that contain an error, either on the part of the exporter
or BIS. In Boeing'’s experience, obtaining an amended or corrected license from BIS is difficult
and time-consuming. Additionally, such amended licenses are only available in hard copy, and
do not form part of the SNAP record. Boeing recommends the establishment of fixed time
periods to amend licenses, e.g. five business days for exporters to notify BIS of an error and 10
business days for BIS to issue an amended license which is then posted in SNAP.

V. Parties of Concern

Exporters share the concerns of the U.S. government regarding the diversion of
licensable items and Boeing diligently screens for restricted parties. Occasionally, when seeking
a license, we face unexpected delays due to concerns about a particular party that are raised in
the interagency review process. Exporters would be better served if these individuals or
entities were placed on publicly-available restricted party lists. Such transparency would
prevent industry from expending resources on pursuing transactions with such parties of
concern.

Boeing recognizes the need for certain lists of parties to remain out of the public
domain, for reasons of investigation or monitoring. We would request that parties of concern
be publicized to the maximum extent possible, in order that industry participate in, and
support, U.S. efforts toward technology and transaction denial.





Concerns raised over parties listed on license applications can result in interagency
reviews extending six months or more. Boeing requests that BIS pursue a more streamlined
and efficient interagency resolution process that does not exceed 30 calendar days.

V. Ultimate Consignee/End User Name Changes

Clarify the appropriate actions to take when exporters become aware of ultimate
consignee/end user name changes. Past informal guidance has indicated that name
changes are not always material but standardized explicit guidance is needed. Additionally,
it is not clear whether exports must stop until a replacement or amended license is issued
to reflect a name change. This would present a serious business disruption so it is
important to have full published guidance.

VL. Reading the EAR

We appreciate that BIS re-instated its user-friendly version of the EAR on its
webpage. Further improvements could be realized by employing indentations to better
define the text and paragraphs, and inserting ‘hot’ links in the online version to related
control text.

Boeing has provided comments to the Bureau of Industry and Security in the past on
various aspects of the EAR, either through the Technical Advisory Committees or in
response to Federal Register notices. We believe these past submissions also contain
information related to the objectives of this Inquiry. Comments have covered Foreign
Policy-based Export Controls, the Utilization Rate of Export Licenses issued by BIS, the Effect
of Export Controls on Decisions to Use or Not Use U.S.-origin Parts and Components in
Commercial Products, Improvements to the EAR, and Anti-Terrorism Controls Criteria. We
refer you to these submissions in addition to the areas we cover above.

Thank you again for this opportunity to present recommendations for improving the
effectiveness and efficiency of the EAR. Please do not hesitate to contact me should you
have any questions, or desire additional information. You can reach me by phone at 703-
465-3505, or via e-mail at stephanie.a.reuer@boeing.com.

Sincerely,

Stephanie A. Reuer
Director, Global Trade Controls
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Executive
nternotional Trode Compliance

1299 Pennsylvanio Ave NW
Washington, D.C. 20004-2414
United States of America

T 202 637 4206
F 202 3305119
kathleen.palma@ge.com

Regulatory Policy Division
Bureau of Industry and Security
Room 2705

U.S. Department of Commerce
Washington, D.C. 20230

Regulation Id: B15-2011-0027

February 1, 2012

Subject: Comments on Retrospective Regulatory Review Under £.0. 13563
Reference: RIN 0694-XA37

Dear Ms. Hess,

The General Electric Company, acting through its GE Aviation business unit [GEA), submits the following
comments for the Notice of Inquiry, dated August 5, 2011, on a Retrospective Regulatory Review under EO.
13563. GEA appreciates the opportunity provided by the Bureau of Industry and Security (BIS) to comment on
those portions of the Export Administration Regulations (EAR} that require clarification to be more effective.
GEA has identified ten {10} Parts that would benefit from streamlining or clarification.

SPECIFIC COMMENTS

® 15 CFR 732: Steps for Using the EAR

GEA recommends for BIS to simplify Part 732. This part is overly repetitive and unclear. Furthermore, GEA
believes this section should just cross-reference, not repeat, other EAR sections.

@ 15 CFR 734: Scope of the Export Administration Regulations

GEA recommends 734.7{a}{1) be updated to reflect internet as a an acceptable mode of publication in
recognition that most public access to information today is conducted aver the internet. The EAR currently
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lists electronically available information, but only recognizes such availability through a “library.” Given that
internet searches are currently mostly free to anyone in the interested public, the EAR shouid be modernized
to remove any ambiguity or question that information made available on the internet for general public
access not subject to the EAR. Moreover, GEA recommends the addition of an example to this effect in Section
F of Supplement 1 to Part 734.

® 15 CFR 736: General Prohibkitions

GEA believes that the General Prohibitions should be removed from the EAR. This section is just repeating
items captured in other parts. The only general prohibition not captured elsewhere, General Prohibition 8, is
outdated.

GEA believes that Supp. 1. To Part 736 should be removed. GEA recommends General Order No. 1 be removed,
as it is outdated; for General Order No. 2 to be moved to Part 746: and for General Order No.4 to be moved to
Part 740.

@ 15 CFR 746: Embargoes and Special Sanctions

GEA recommends for the Department of Commerce and the Department of Treasury to try and reconcile all
overlapping regulations on embargoes and special sanctions to eliminate inconsistencies and contradictions.
Additionally, GEA believes BIS should provide additional guidance on licensing to these destinations. Lastly,
GEA needs to update this part to reflect all current legal citations, as some are currently missing.

® 15 CFR 748: Applications (Classification, Advisory and License) and Documentation

(1) GEA recommends the deletion of any reference to paper application, as these are out-of-date.
Additionally, GEA recommends that Supp.1 to Part 748 should be updated how to complete SNAP-R and
not a paper application. While SNAP-R uses the same numbering system, some of the instructions in
Supp. 1 to Part 748 do not translate well when completing a SNAP-R application.

{2) GEA believes the sections referencing import certificates should be deleted. The import certificate

requirement stems from Coordinating Committee on Export Controls (“CoCom”), which is no longer in
place. Therefore, some of the countries required to provide this document no longer issue it.

GEA recommends the inclusion of the conditions to the VEU approval or a specific requirement by the
exporter to obtain any conditions placed on the VEU authorization from the VEU. Currently, only the VEU
requestor has access to these; however, the usage of this authorization is not limited to the request.

® 15 CFR 750: Application Processing

GEA recommends the deletion of any reference to paper approval, as these are out-of-date.





@ 15 CFR 752: Special Comprehensive License

With the creation of License Exception STA, special comprehensive licenses may no longer be
practical. GEA would recommend either the deletion of this section or for it to be replaced with an
Intra-Company License.

15 CFR 760: Antiboycott

GEA recommends for the Department of Commerce and the Department of Treasury to try and
reconcile the two (2] sets of Antiboycott Regulation to eliminate inconsistencies and controdictions.

® 15 CFR 762: Recordkeeping

GEA recommends the inclusion of a definition for correspondence required to be retained under this
Part. In today's world of electronic communications where global transactions are conducted via
email and internet, it is not clear what correspondence this Part requires to be retained. Moreover,
GEA believes BIS should include examples of intangible export exempted from recordkeeping
requirements (e.g. software logs)

@ 15 CFR 764: Enforcement

GEA would like to point out that Part 764 gives Libya & more lenient treatment for activities involving
installed base items than any other country including regime partners and cooperating countries
subject to 764.5(e). GEA believes, so long as the export violation has been self-disclosed, a similar
exception should be granted to destinations in Country Group B.

GEA appreciates the opportunity to provide comments on this Notice of Inquiry. If you have any
questions or require additional information concerning this submission, please contact the
undersigned at (202) 637-4206 or by email at: kathleen.palma@ge.com or Laura J. Molinari at (202}
637-4401 or by email at: laura.molinari@ge.com

Sincerely,

Mﬁ_%ﬁé-«___—

Kathleen Lockard Palma
International Trode Compliance
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Bureau of Industry and Security
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U.S. Department of Commerce

14™ St and Pennsylvania Ave., NW
Washington, D.C. 20230

Attn: RIN 0694-XA37

Re:  Retrospective Regulatory Review under E.O. 13563 (76 Fed. Reg. 47527,
August 5, 2011)

Dear Ms. Hess:

United Technologies Corporation (“UTC”)! appreciates the opportunity to submit
these comments on the Bureau of Industry and Security’s (“BIS”) in response to its
solicitation on how the Regulations might be clarified or streamlined to be more effective or
less burdensome. BIS specifically seeks comments on aspects of the Export Administration
Regulations (“EAR”), not immediately affected by the ongoing Export Reform initiative, that
cause an unnecessary compliance burden because they are unduly complex, outmoded,
inconsistent, or overlapping. These comments cover the following items:

Clarification of Missile Technology as Reason for Control under 9B Entries
Licensing alignment with Department of State Agreements

L Clarification of Missile Technology as Reason for Control Under 9B Entries

ECCNs 9B001 through 9B004 include “MT Column 1” license requirements, but state
“MT applies only to equipment for engines that meet the characteristics described in 9A001.”
This can be interpreted to mean that MT1 applies to 9B equipment for any 9A001 engine, or
only for those 9A001 engines controlled for MT reasons, i.e., those that meet the
characteristics listed in 9A101. We believe the second interpretation is correct, but are
concerned that the imprecise reason for control language causes confusion.

! UTCisa global, diversified corporation based in Hartford, Connecticut, supplying a broad range of high technology

products and services to the aerospace, power generation, security, transportation, and building systems industries. UTC’s
companies are industry leaders, among them Hamilton Sundstrand aerospace and industrial systems; Pratt & Whitney aircraft
engines, space propulsion systems and industrjal turbines; Sikorsky helicopters; Carrier heating, air conditioning and
refrigeration systems; Otis elevators and escalators; UTC Fire & Security electronic security and fire safety systems; and
UTC Power fuel cell and power systems.

CARRIER | HAMILTON SUNDSTRAND | oms | PRATT & WHITNEY | SIKORSKY | UTC FIRE & SECURITY l UTC POWER
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As clarification, we suggest that the License Requirements for 9B001 through 9B004
be modified to state:

“MT applies only to equipment for engines that meet the characteristics listed in
9A101.”

We believe this language is clearer and does not change the intended license requirements.
II. Licensing alignment with Department of State Agreements

In general, BIS licenses are simpler to prepare than their Directorate of Defense Trade
Controls (“DDTC”) counterparts. BIS licenses are not split into Technical Assistance
Agreements (“TAA”) and Manufacturing License Agreements (“MLA”), and also do not need
supporting DSP-5 and DSP-73 licenses. However, DDTC agreements and licenses have
useful features absent in BIS licenses — longer terms and the ability to amend.

As part of the Administration’s export control reform proposals, items the President
determiners no longer warrant control on the U.S. Munitions List (“USML”), and their
associated “technology”, will be transferred to the Commerce Control List (“CCL”).
However, in many cases, some items will end up with their constituent components on both
control lists. As an example, under the proposed rules the High Pressure Turbine components
for a F100 gas turbine engine would be controlled under ITAR Part 121.1 Category
XIX(f)(2), while the Low Pressure Turbine components for the same engine would be
controlled under ECCN 9A619. This will require some items now covered by a MLA with a
given supplier to move to a new BIS license.

Although it is not explicitly stated in the regulations, BIS policy is to grant licenses for
a two-year period, up to five years. Recently, we have been informed that applicants should
request a five year term in order to reduce the number of applications. UTC strongly supports
this change. However, five years is still far short of the typical ten years for a DDTC
agreement. Many aircraft support programs require long-term agreements to ensure the
supply of parts to the military, and to keep prices in check.

We recommend that BIS formally establish the policy of granting licenses for a term
of at least five years, and where there is a BIS license associated with a DDTC agreement, a
term of up to ten years in order to align the renewal process. This would decrease the burden
on both industry and the licensing officers, as it would require fewer licenses to be written and
processed.

In addition, the DDTC process supports amending agreements as necessary to address
changes in parties, scope, or value. This is reasonable, as DDTC agreements can run for ten
years or more, and it is impossible to capture events like name changes, mergers, and shifting
delivery needs a decade out. If the terms are extended, then an amendment process for BIS
licenses would also be useful.

The ability to amend a BIS license would streamline both the granting and
management of licenses. Instead of having to submit a whole new application for the addition
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of a consignee, for example, an applicant could address the issue via a simple amendment.
Today, even minor changes to a license require it to be cancelled and replaced with a new
license with a new identifying number. This requires a burdensome administrative process,
because from a workload standpoint even a minor change is indistinguishable from a new
license. It would be a significant benefit to both industry and government if minor BIS
license changes, including addressing such things as typographical errors, could be dealt with
via a streamlined amendment process.

We recommend that BIS establish the policy of granting licenses for terms of at least
five years, and up to ten years when associated with a DDTC agreement. Additionally, we
recommend that some form of amendment process be made available for BIS licenses. This
would also be a positive first step in establishing a single licensing process.

For additional information, please contact the undersigned at (202) 336-7467, Jim
Lemon at UTC at (202) 336-7462, or Ari Novis at Pratt & Whitney at (860) 557-2353.

Sincerely,

Ak Gt —

Peter S. Jordan
Director, Senior International Trade Counsel
United Technologies Corporation
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Office of Exporter Services

Attn: Ms. Hillary Hess

Director, Regulatory Policy Division
Bureau of Industry and Security
U.S. Department of Commerce
Room 2099B

Washington, DC 20230

EMAIL: publiccomments@bis.doc.gov

RE: RIN 0694-XA37 (Retrospective Regulatory Review Under E.O. 13563)
To Whom It May Concern,

| am writing on behalf of the Association of University Export Control Officers (AUECO), a group of senior
export practitioners at accredited institutions of higher learning in the United States. AUECO members
monitor proposed changes in laws and regulations affecting academic activities and advocate reforms
that will improve the efficiency and effectiveness of the United States export control system. AUECO is
specifically interested in contributing to the export reform effort in order to ensure that the resulting
regulations do not have an adverse impact on academic pursuits.

As noted in the Notice of Inquiry referenced above, “The President has emphasized that the regulations
must be accessible, consistent, written in plain language, and easy to understand.” AUECO is submitting
the following comments about the deemed export rule and other aspects of the EAR commonly
encountered by university compliance personnel. The recommendations below focus on ways that will
reduce the compliance burden at universities while continuing to protect the national security and
advance the foreign policy of the United States.

General Comments

Application of the deemed export rule in an university setting has historically presented a challenge to
not just universities, but also to the companies and federal agencies that sponsor research. While there
are well-established provisions in the EAR that significantly reduce the compliance burden for
universities and clearly reflect the intent to shield university research from onerous regulation, it is
AUECQ’s position that room for improvement remains. Since reforming the deemed export rule under
the EAR has not been undertaken to date, AUECO appreciates this opportunity to address the issue.
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The observations below identify specific provisions of the EAR that are inconsistent, outdated, or are
complicating the deemed export rule for universities. It is our hope that by providing a description of
the current problems with the deemed export rule, available data on cost or economic impact, and
proposed solutions we can affect changes that will foster a robust university environment that will
undoubtedly ensure that the U.S. remains at the forefront of technological innovation in science,
technology, engineering and mathematics (STEM).

Part 734.8 Fundamental Research

The need to shield university research from the chilling effect of license requirements under the deemed
export rule is well recognized under the provisions found in 734.8. The open and free exchange of ideas
amongst intellectual peers is a key attribute of universities and has long been recognized in NSDD-189".
It is therefore unfortunate that provisions found in 734.8 are not effectively addressing the deemed
export licensing concerns that universities have.

Outdated reliance on institutional locus for a determination of Fundamental Research

University activities are becoming increasingly international in scope and include outreach, education
and research activities which involve citizens, students, faculty and staff from virtually every country in
the world. While many of these activities take place within the United States, it is essential for
universities to keep pace with globalization and expand their activities to international locales and
involve international populations in the interest of improved cultural and educational opportunities for
everyone.

In 734.8(b)1, the EAR states that university based research will normally be considered fundamental
research, but then notes that the definition of “university” only includes institutions that are “located in
the United States”. This requirement of “located in the United States” frequently creates difficult
situations where a foreign person is permitted to work on research in the U.S. that qualifies as
fundamental research under 734.8. However, the same person may not be permitted to continue the
same project outside of the United States, even if it is undertaken at an international location operated
and controlled by a U.S. university because the activity no longer squarely fits within the criteria
identified for a fundamental research determination.

Example: An example is the creation of SiCN (Silicon Carbonitride)(found in 1C007e, f.2)
ceramic composite materials in a U.S. university laboratory for experimental piezoelectric
analysis. The research is funded via an NSF program, meets the criteria for fundamental
research, and an Australian foreign national graduate student can be involved without a
deemed export license. However, the same research could not be performed on the Australian
campus of a U.S. academic institution under the auspices of fundamental research.

!t is the policy of this Administration that, to the maximum extent possible, the products of fundamental research
remain unrestricted. It is also the policy of this Administration that, where the national security requires control,
the mechanism for control of information generated during federally-funded fundamental research in science,
technology and engineering at colleges, universities and laboratories is classification. Each federal government
agency is responsible for: a) determining whether classification is appropriate prior to the award of a research
grant, contract, or cooperative agreement and, if so, controlling the research results through standard
classification procedures; b) periodically reviewing all research grants, contracts, or cooperative agreements for
potential classification. No restrictions may be placed upon the conduct or reporting of federally-funded
fundamental research that has not received national security classification, except as provided in applicable U.S.
Statutes.





This problem is only exacerbated by the increased internationalization of U.S. universities. In order to
remain competitive with universities in every other country, U.S. universities must keep abreast of
globalization and expand their activities to international locales.

Concern: This outdated requirement of physical presence in the U.S. in order to qualify as fundamental
research is not realistic and inhibits the type of international collaboration that is necessary for the U.S.
to maintain preeminence in higher education.

Recommendation: AUECO respectfully suggests that the definition of “university” found in 734.8(b) be
amended to include “any institution of higher education with accreditation in the United States”
[emphasis added]. With this change, the international research activities of institutions of higher
education with accreditation in the United States could proceed in a timely fashion without the burden
of seeking a license for low-risk situations. In those situations where additional oversight may be
deemed necessary, a record-keeping and reporting requirement could be recommended.

Additionally, AUECO recommends that the language in 734.8 be amended to clearly reflect that
collaborative research with a foreign university is eligible to qualify as fundamental research. Provided
that the foreign university is not subject to an end-user based control policy in 744 and is not located in
a country subject to special restrictions contained in 7462, AUECO feels that the institutional locus of the
research should not be determinative of the fundamental research designation.

Part 734.9 Educational Information

In accordance with 734.9, educational information is excluded from the EAR if it is released by
instruction in catalog courses and associated teaching laboratories of academic institutions. However,
instruction at a university does not only occur in catalog courses and associated teaching labs.
Universities can release educational information and “instruct” individuals in a wide variety of online
forums.

Recommendation: AUECO recommends that 734.9 be re-written to remove impediments that are
created by use of the terms “instruction” ,“catalog course”, and “associated teaching laboratory”.
AUECO recommends permitting the entire scope of educational activities to be allowed without a

license, including research laboratory activities associated with degree requirements.

Part 734.11 Government-Sponsored Research Covered By Contract Controls

The provisions of 734.11 allow a university to accept specific national security controls on U.S.
government funded research. Provided that the university abides by the specific national security
controls reflected in the research award document, the university will still be able to determine that the
activity qualifies as fundamental research under 734.8.

What becomes problematic is U.S. government funded researched that is awarded to a company and
then subcontracted to a university. If the specific national security restrictions are “flowed down” to the

? AUECO realizes that additional regulations may impact the activity such as those administered by the Office of
Foreign Assets Control.





university via the company’s subcontract, is the university still safely within the provisions of 734.11(and
Supplement No. 1 Questions E(1) and E(2)?

Concern: Confusion about the applicability of 734.11 to U.S. government funded research awarded to a
company and subsequently subcontracted to a university may inhibit universities from utilizing 734.11.

Example: Pursuant to its academic freedom policy, a university is limited to only accepting
research that qualifies as “fundamental research” under 734.8. A program manager at a
defense agency contacted this university to explore the possibility of involving it in an
opportunity for research funding. The university expressed interest since the defense agency’s
request involved a particular area of expertise for the university’s faculty. The defense agency
funded the activity through a company, and the university submitted its research proposal to
that company. The proposed activity was basic in nature and consisted of a general workshop
designed to inform future directions of research for the defense agency. The workshop was
open to the public.

During subsequent contract negotiation, mandatory flow-down restrictions (i.e. pre-publication
review and approval by the government) were discovered resulting in the university being
forced to withdraw from the contract. The university proposal had been accepted for funding
at $150,000, so the contract restrictions involved in this award for an open workshop resulted in
a significant loss of research funding for the university.

Recommendation: Amend the language contained in 734.11 to include direct or indirect U.S.
Government funding. AUECO recommends that 734.11 apply to situations where U.S. government
research funding exists, the only problematic restrictions for a fundamental research designation
involved are those being imposed by the government, and the university involved is willing and capable
of abiding by those restrictions if they can otherwise designate the activity as fundamental research.

Part 740 License Exceptions

The license exceptions found in Part 740 serve as authorization allowing for the exportation of items
subject to the EAR under stated conditions. The exceptions help minimize the compliance burden faced
by universities, since they can eliminate the need to obtain a deemed export license in some situations.

The EAR does not have a license exception that is reciprocal to 125.4(b)10 in the ITAR. As noted in our
comments to BIS on September 13, 2011 in response to RIN 0694-AF17, 125.4(b)(10) permits disclosures
of unclassified technical data in the U.S. by U.S. institutions of higher learning to foreign persons who
are their bona fide and full time regular employees if certain conditions are met®. Without a
reciprocating provision under the EAR, transfers of export-controlled technical data by universities to
their employees is more restrictive.

Example: University possesses ITAR controlled technical data. The University may share this
technical data with its bona fide full time employee if the provisions in 125.4(b)10 are met.

*The employee must have a permanent abode in the U.S. throughout his/her employment period, must not be a
national of proscribed countries, and the institution must inform the employee in writing of the obligation not to
transfer the technical data to other foreign nationals. See 22 C.F.R. 125.4(b)10.
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However, if dual-use export controlled technical data were involved, the university would need
to obtain a deemed export license before sharing it with its employee.

Concern: The license requirements for sharing export controlled technical data under the EAR are more
burdensome and restrictive than the ITAR.

Recommendation: AUECO strongly recommends providing a license exception in Part 740 that will
serve to decrease the licensing burden on universities in the same manner as 125.4(b)10 of the ITAR.

Additionally, since applying for and obtaining deemed export licenses creates burdensome delays in a
time sensitive research climate, and often requires resources that most universities do not have, the
creation of a licensing exemption that could be utilized for transfers of dual use technical data to
university students is recommended. Any exports made under such a license exception could be limited
by BIS for exports that pose the most significant risk or concern. For example, certain ECCNs or
countries might be ineligible for the exception. This would help ease the licensing and compliance
burden for activities that do not clearly qualify for the exclusions contained in 734.

Part 772 Definition of Use

Part 772 defines use as “Use (All categories and General Technology Note)—Operation, installation
(including on-site installation), maintenance (checking), repair, overhaul and refurbishing” (emphasis
ours). This inclusive definition is manageable for universities because fundamental research may utilize
CCL controlled equipment for a wide range of research activity. Mere operation of a CCL item does not
typically expose a foreign national to technology required for the development, production or threshold
of “use.” As aresult, deemed export licenses are generally not required for foreign nationals to utilize
such equipment on university campuses which greatly reduces the compliance burden.

The Deemed Export Advisory Committee (DEAC) Report submitted to the Secretary of Commerce
recommended that a simpler process that does not require distinguishing among research results and
the use of research equipment be adopted®. Additionally, AUECO notes that the U.S. Senate has stated
that the use of technology by universities should not be treated as a regulated export (and hence
should not require a deemed export license)®.

Recommendation: AUECO feels that the current definition of “use” is practical for U.S. university
research activities. AUECO understands that the movement of items from the USML to the CCL presents
a particular challenge to BIS because of the potential need for increased national security vigilance for
these newly added items. AUECO recommends that the current definition of “use” be maintained
during the export control reform initiative. AUECO also recommends that export control reform does
not result in the restriction of “developmental” technologies and materials such that universities can no
longer conduct fundamental research in those areas.

* See The Deemed Export Rule In the Era of Globalization, pg. 23, December 20, 2007.

>See Sense of the Senate provision in $.2198, sec. 401, “It is the sense of the Senate that the use of technology by
an institution of higher education in the United States should not be treated as an export of such technology for
purposes of section 5 of the Export Administration Act of 1979 (50 U.S.C. App. 2404) and any regulations
prescribed thereunder, as currently in effect pursuant to the provisions of the International Emergency Economic
Powers Act (50 USC 1701 et seq.), or any other provision of law, if such technology is so used by such institution for
fundamental research.”





Other Observations: A Lack of Awareness/Understanding

It is apparent to AUECO that a great deal of confusion exists in government, industry, and even
academia about the applicability of the deemed export rule in the university setting. While AUECO
appreciates the efforts that have been made to date to provide guidance and clarification, the following
points are being made in the hopes that lingering consternation can be addressed.

While it is the express intent of various agencies of the United States Government to exclude
fundamental research from export control restrictions, there is still a significant amount of confusion
regarding precisely what type of research qualifies for this exclusion, in what setting the exclusion will
apply and which party is responsible for ensuring compliance.

Example: A U.S. government agency makes several multi-million dollar research awards to
multiple recipients, including universities. At a proposer’s day conference, attendees are
informed that research results will be publishable. However, the research award contains a
publication restriction requiring review and approval of all information pertaining to any part of
the contract. Two university recipients of the award object to the presence of this restriction on
the basis that it could jeopardize the fundamental research status of the activity. The funding
agency assures them that the presence of the restriction is not problematic for fundamental
research because they will provide approval for all publications pursuant to the assurances
made at the proposer’s day conference.

Recommendation: AUECO believes there is still a significant amount of confusion regarding precisely
what type of research qualifies as “fundamental research” and encourages the Bureau of Industry and
Security to provide specific guidance to government and industry, as well as academic institutions.

As noted in the DEAC Report, other nations depend largely upon their visa processes, intelligence
information and commercial intellectual property controls rather than a formalized deemed export
licensing scheme. AUECO strongly recommends that BIS fully evaluate these approaches and consider
implementing reforms that will not burden U.S. universities with deemed export licensing requirements
that peer universities in other countries do not have. The chilling effect of a burdensome regulatory
climate results in a less prepared workforce with new graduates well -grounded in theoretical
knowledge, but with little or no experience in practical application of that knowledge. The costs of this
lack of experience are passed on to the U.S. industrial base that becomes obliged to provide additional
on the job training. Additionally, U.S. graduates may become less competitive in a global workforce if
practical education is less restrictive outside the U.S.

Recommendation: AUECO notes that the UK Department for Business Innovation & Skills, Export
Control Organisation has published specific “Guidance on Export Control Legislation for Academics and
Researchers in the UK”®. AUECO feels that BIS should fully evaluate this document, the UK’s approach
to export controls, academics and research, and determine if a similar approach would benefit not only
U.S. universities, but also members of industry and the government that sponsor research.

® Export Control Organisation. “Guidance on Export Control Legislation for Academics and Researchers in the UK.”
UK Department for Business Innovation & Skills. (2010, March) Retrieved 12 January 2012, from
http://www.bis.gov.uk/assets/biscore/eco/docs/guidance-academics.
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Finally, AUECO recognizes the effort and resources that BIS has expended to provide guidance on the
topic of deemed exports. However, most guidance to date is not specifically tailored to university
issues. Merely having university representatives attending BIS training seminars does not provide the
type of specialized guidance that is needed.

Recommendation: AUECO recommends that BIS should customize a webpage to address issues that are
particularly challenging for universities such as the deemed export rule. AUECO believes that while the
current BIS website has a breadth of relevant and helpful information, the content is peppered across
too many webpages, is overly complex, and is not as useful as possible. AUECO also believes that
guidance for industry and government on what to consider when sponsoring research at a university
would also prove helpful.

Closing

AUECO appreciates this opportunity identify provisions in the EAR that could be simplified, updated or
clarified in an effort to minimize the disruptive impact of the deemed export rule on university research.
We strongly recommend that deemed export reform be prioritized in the President’s Export Control
Reform Initiative. Modernization of the deemed export rule is essential to allowing U.S. universities to
produce graduates with not only theoretical knowledge, but also experience in the practical application
of that knowledge such that graduates are prepared to contribute to the U.S. industrial base.

AUECO supports the efforts of the Bureau of Industry and Security to improve existing rules of the EAR
in concert with export reform. However, we believe that unless specific measures are taken to reduce
the burden for the academic community, export reform will be a fruitless endeavor that will not increase
U.S. competitiveness. AUECO is providing the comments above in the hopes that they will foster a
clearer understanding of the deemed export rule’s impact on university research. This understanding,
coupled with the recognition that such research is essential to the health of the U.S. industrial base and
the overall economy, should serve as the impetus to make deemed export reform a priority.

Sincerely,

Gretta Rowold

Chair

Association of University Export Control Officers
Website: http://aueco.org/

Email: auegogroup@gmail.com
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Response to:
Bureau of Industry and Security

Federal Register Notice Vol. 76, No. 151

[Docket No. 110711380-1379-01]

RIN 0694-XA37

Retrospective Regulatory Review under E.O. 13563

The comments below are suggested input in response to the U.S. Department of Commerce’s
(DOC) Notice of Inquiry cited above. DOC has solicited public comment on its existing
regulations, including the Export Administration Regulations (E.A.R.). DOC “seeks comments on
aspects of the E.A.R. . .. that could be clarified or streamlined to be more effective or less
burdensome.” In addition, DOC “seeks comments identifying any unnecessary compliance burden
caused by rules that are unduly complex, outmoded, inconsistent, or overlapping, and comments
identifying ways to make any aspect of the E.A.R. more effectively protect the national security or
advance the foreign policy of interests of the United States. Comments must be received by DOC
no later than February 1, 2012.

POCs: Gary D. Hagen, gary.hagen@pnnl.gov, 509.375.2506.
Michael F. Andre, michael.andre@pnnl.gov, 509.372.4793.

The views expressed herein are our own and do not necessarily represent the views of, and should
not be attributed to, PNNL.

1. The first proposed improvement to the E.A.R. consists of a request to clarify the application

b EAN19

of “use” “technology” as it pertains to certain items such as Materials, Chemicals,
Microorganisms and Toxins. But the question here could also easily apply to other
categories as well such as Materials Processing. As an example, ECCN 1C202 applies to
aluminum and titanium alloys with certain specific characteristics. Under this entry, “Re/ated
Controls” are found listed for 1E001 (“development’ and “production”) and 1E201(“use”). Since
“us¢’ is defined as the specific information necessary for all six criteria: “operation,
installation (including on-site installation), maintenance (checking), repair, overhaul and
refurbishing.” While none of those six terms earns their own definition in Part 772, the
precise definition of what might be meant by a material being operated, repaired, or
overhauled is unclear. Thus, what the critical issues associated with a deemed export of such
alloys is also not perhaps as well defined as it could be. The answers become no clearer when
applied to chemicals, mircroorganisms, toxins, or materials processing. Technical
information for such items is more easily construed for the other definitional terms of
technology (“development” and “production”), but in the interest of national security, it seems
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that new dedicated terminology focused on technologies applicable to weaponizing of
microorganisms or toxins might be more aprgpos. At the same time, perhaps the “use”
ECCNs for these items (e.g., 1E201, and their ilk) might be considered as candidates for
streamlining (deletion).

A second area with room for improvement in making the regulations more effective and less
burdensome would be for consistency in the listings of “Re/ated Controls.” Sometimes related
technology controls are stated within an item entry, and yet other times the compliance staff
only find related items by conducting an exhaustive, manual review of the category’s
technology listings. Inasmuch as some controls are listed for whole groups of ECCNss (e.g.,
“all 1C (except. . .)), or by ranges (e.g., “1A225 to 1A227”), in this format only doing a
tedious manual search works; automated searches are precluded. A small grid of controlled
ECCNs might be one solution, or simply an exhaustive paragraph listing all related, fu//
ECCN:S. In short, any reformatting of the affected ECCN listings in such a way as to enable
a fully automated search would be helpful.

On the Commerce Country Chart, of the E:1 countries listed, Syria states a specific
subparagraph (§746.9),and North Korea gives two subparagraph references (§§ 742.19 and
746.4), whereas Cuba and Iran both simply refer to “part 746” rather than giving the specific
subsections (746.2 and 746.7 respectively). For consistency and ease of use, recommend that
the subparagraph level reference be used for all entries.

Another area that could benefit from additional clarity is the current confuscation of CCL
and USML found under certain ECCN numbers. 6A004 is one such example where under
“Related Controls”” we learn that optical systems defined by 6A004.c.1-c.4 and 6A004.d are all
USML items under the jurisdiction of DDTC. If it has an ECCN, then why is it ITAR?
Conversely, if it is ITAR, why is it given an ECCN rather than just a related controls note
reminding readers that “space gualified” optics are regulated under the USML? Although “space
qualified’ is found as a defined term in Part 772, the definition given could benefit from a
more positive listing of technical criteria rather than the current rather generic verbiage
“designed, manufactured and tested to meet requirements . . .’ Exactly what those technical
requirements are would be most helpful. If only the criteria already mentioned in Category
XV of the ITAR are intended, then making that point explicit would be helpful. If other,
please specify.

Information does not always appear to be located in the most appropriate section within the
CCL. Cameras controlled under 6A003 are one such example. Rather than including
technical classification criteria information inside the “Reason for Control” for cameras such as
6A003.b.4.b that have “a frame rate greater than 60 Hz, or that incorporate a focal plane array with
more than 111,000 elements . . .,” why not create a new ECCN sub-listing that addresses those
cameras that fit these technical criteria. Then simply state the affected ECCN numbers
under “Reason for Control” rather than turning “Reason for Control” into a de facto ““List of Items
Controlled.” Under the current arrangement, our calls to the manufacturer yielded the ECCN





6A003.b.4.b.. However, upon closer review of the CCL, we discovered that we needed
additional information from the vendor to determine the actual reasons for control in the
format published currently in the E.A.R. Specifically, we needed to ask the frame rate in
hertz and we had to ask one of our scientists how to calculate the number of focal plane
array elements. A thorough description of all technical aspects of the items controlled in the
“List of Items Controlled” would be preferred and would save time and effort by allowing those
who classify (technical specialists) to focus on the “Lisz of Items Controlled” and those who are
reviewing export licensing requirements (export compliance specialists) to focus on the
“Reasons for Control’

While the online version of the E.A.R. is normally used, sometimes the paper version is
easier and quicker to navigate when flipping between multiple regulatory Parts. However,
our experience with both N'TIS and GPO is we haven’t received a single printed update to
the E.A.R. in two years running. If Commerce is going to continue to offer a paper version
of the regulations, then it stands to reason that such copies ought not to be obsolete four
months before they are mailed to customers. The advertised email change updates from
NTIS were never received to support our 2011 subscription. While we monitor the Federal
Register daily, cutting and pasting FR notices into the E.A.R. is not a productive or practical
solution. In 2011, there were at least a baker’s dozen worth of changes to the E.A.R. just in
the first six months, some of which were quite substantial such as the update in May which
revised 53 ECCNs throughout the CCL to implement all the changes to the Wassenaar list.
None of the thirteen changes were ever issued by NTIS before we finally cancelled our
E.AR. subscription with them last summer.

Kudos to BIS for standing up the online E.A.R. in a more readable and searchable format at
http://www.bis.doc.gov/policiesandregulations/ear/index.htm. Thanks very much.
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Northrop Grumman Corporation

NORTHROP GRUMMAN Export / Import Shared Services

/’/ 2980 Fairview Park Drive
Falis Church, VA 22042

February 1, 2012

Regulatory Policy Division
Bureau of Industry and Security
U.S. Department of Commerce
14™ and Pennsylvania Ave., N.W.
Washington, D.C. 20230

ATTN: Hillary Hess

SUBJECT: RIN 0694-XA37

Dear Ms. Hess:

In response to the Department’s request for comments in the referenced Federal Register Notice above,
Northrop Grumman offers the following comments regarding further streamlining of the Export
Administration Regulations (EAR) published by the Department. Our comments are generally focused on
additional guidance to use the current EAR, rather than restructure of the existing regulations.

1

2)

3)

We recommend the Department create detailed “Encryption Guidelines,” which could reduce the
complexity of operational compliance with the export requirements for encryption items and
software. While the Department’s encryption training class provides a similar binder for participants,
the limited availability of the class, and the growing proliferation of robust commercial encryption,
contributes to the need for simplified guidance.

We recommend creation of a matrix of license exceptions (similar to the country chart), so we can
more easily cross check eligibility to use the exceptions. This would assist in reviewing which
License Exceptions are applicable for certain ECCNs to a specific destination, if the transaction is
not eligible for NLR.

We suggest either providing both the country chart in Supplement 1 to Part 738 in the same section
as Supplement 1 to Part 740 so all country information can be accessed in one location with
guidance on the difference in purpose for each of the supplements or some additional discussion
with the TACS about how to combine/streamline into one supplement. Requirements for each
country should be available in one location in the regulations.





4) We suggest an alternative approach to the flowcharts for incorporating the review of the General
Prohibitions into the license determination process. Currently, the prohibitions are not grouped
together and approached as a whole; instead, they are broken into different areas of the flowchart.
We think it may be helpful to group them together earlier in the determination process so that
exporters are clear their transaction review has incorporated a thorough review of all the general
prohibitions, as well as avoid additional workflow (e.g. time) to complete the license/exemption
determination.

We appreciate the Department’s outreach to assure that a wide variety of comments are received, and to
extend the deadline for the comment period until February 1, 2012. If you need any clarification or would
like to discuss any of the above comments, please contact me at beth.mersch@ngc.com or 703-280-4056.

Sincerely,

i
/ )J : >
Méry lizabeth (Beth) Mersch

Director, Export Operations
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