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KICKBACKS IN CATARACT SURGERY

MONDAY, MAY 23, 1988

U.S. SENATE,
SpeciAL COMMITTEE ON AGING,
Philadelphia, PA.

The committee met, pursuant to notice, at 9 am., at the US.
Courthouse, Philadelphia, PA, Senator John Heinz presiding.

Present: Senator Heinz. :

Also present: Larry Atkins, Minority Staff Director; Nancy
Smith, Professional Staff, Maddy Glist, Press Assistant; Chester
Ching, Fellow; and Skip Irvin, Professional Staff. :

OPENING STATEMENT OF SENATOR JOHN HEINZ

Senator HeINz. Ladies and gentlemen, good morning. This hear-
ing of the Special Committee on Aging will come to order.

T'm Senator John Heinz, the ranking minority member of the
committee. This hearing, as you have been informed, is on cataract
surgery and the kickbacks that it involves today. After my opening
statement, we’ll turn to our witnesses who I'll thank for being with
us. Some of them have come considerable distances and we very
much appreciate your participation.

Last year over a million older Americans regained their sight
through the miracle of modern cataract surgery. What was only a
decade ago a rarely used procedure requiring a 3-day hospitaliza-
tion is today a common and simple operation, taking less than an
hour in an out-patient clinic.

~ Offering great benefit to the patient at relatively low risk, cata-

ract surgery has become one of the most frequent operations in-
volving the elderly and one of medicine’s most lucrative specialites.
It is a multi-billion dollar industry financed almost entirely by
Medicare.

It is also an industry shared by an uneasy partnership of ophtha-
molgists, on the one hand, and optometrists, on the other. Ophtha-
mologists are surgeons who specialize in diseases of the eye and
who rely, in large part, on optometrists for patient referrals. Op-
tometrists do vision screening and testing, prescribe corrective
lenses, and with the advent of legislative changes in 1980 and 1986,
may provide and charge Medicare for services provided to cataract
patients after surgery—services only ophthamologists were paid for
in the past. :

Like many other lucrative activities, cataract surgery has its
small share of profiteers. The big cataract profits come from creat-

ing a network of optometrists to maintain a constant flow of refer-
(¢Y) '
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rals to the surgeon and by minimizing the amount of time surgeons
spend with any particular patient.

Managers, brokers, and other middlemen help assemble and op-
erate these networks. Surgeons are pressured to perform only sur-
gery. Optometrists are encouraged to see patients immediately
before and after surgery. The result is an unjustifiable risk to pa-
tients from a small but growing number of greedy profiteers
aiming medical practice at financial reward instead of good patient
care.

Unfortunately Congress and the Health Care Financing Adminis-
tration have contributed to this problem. In 1986, Congress enacted
legislation that permitted reimbursement of optometrists as physi-
cians for any procedures that they were licensed by the State to
perform. HCFA'’s subsequent separation of the billing without clear
guidelines on the proper role of optometrists in cataract surgical
care has given the promoters of referral networks a rallying cry.

HCFA and Congress, they say, have encouraged a very broad use
of optometrists in providing follow-up care—a trend that has
opened the door to highly questionable referral agreements and
kickbacks between willing surgeons and optometrists.

In some instances, as we’ll hear today, surgeons are being held
hostage by optometrists who refuse to send patients unless they are
guaranteed the post-operative care and, hence, Medicare payment.
In other cases, ophthalmologists are courting optometrists with
promises of very profitable post-operative referrals and bonuses
like VCR’s and other inducements in order to get exclusive rights
to the optometrist’s cataract patients.

As ranking member of the U.S. Senate Special Committee On
Aging, I scheduled this hearing after a staff investigation provided
convincing evidence that the incentives for induced and very profit-
able referrals are having an impact on the practice of cataract sur-
gery.

Today I am releasing, and enclosed for the record, our staff
report entitled “Kickbacks In Cataract Surgery.” Most significant-
ly, the pattern of fee splitting and highly disturbing referral prac-
tices that has developed is a situation that Congress has helped to
create. Therefore, we in Congress need to get answers to some criti-_
cal questions and get them quickly.

First, are we seeing a trend with financial rewards increasingly
encouraging practitioners to adopt careless or flawed techniques?

Second, is there a danger for elderly patients of unnecessary sur-
gery, surgery that risks the health of the patient because of inad-
equate post-operative follow-up? Third, how is Medicare’s reim-
bursement for cataract surgery contributing to this pattern?

And fourth, what change should Congress make in the reim-
bursement of cataract surgery, for example, by setting clear stand-
ards for what Medicare will and won’t pay for in the way of serv-
ices by optometrists in connection with cataract surgery?

The main victims of the powerful financial pressures present in
cataract surgery are the tens of thousands of elderly each year who
develop complications in their eye surgery, and who might have
kept their sight with better care.

While only a small percentage of surgery patients develop post-
operative complications of any kind—blindness or the loss of an



eye is particularly tragic if it was preventable by merely exercising
standard good medical practice. With the advances of the last
decade, cataract surgery has been safe and amazingly effective for
the millions of older Americans who have gotten improved vision
without a hitch. There is no reason to sacrifice this high standard
of success by allowing seniors to fall prey to what I fear is a grow-
ing number of cataract profiteers.

I'm very pleased that we have such a fine panel of witnesses here
today to help us investigate and to flesh out these problems. I
woulid like to begin with Doctor Glenn Pomerance ‘of Ooltewah. .

Did I get that right, Doctor, :

Dr. POMERANCE. RIGHT.

Senator HEINz. Ooltewah, Tennessee, and then we’ll have Doctor
Wright, Mrs. McGee and Ms. Sugarmann in that order.

So, Doctor Pomerance, please proceed. I would appreciate it if all
of you would keep your statements to 5 minutes or less, and the
reason I make that request is that we have only a little less than 2
hours for this hearing. That is because I must return to Washing-
ton for some votes on the INF treaty which will be on the floor late
this morning so I will try and keep my questions concise, and I ask
youdto keep your testimony as concise as possible, but please pro-
ceed. . - .

[The staff report “Kickbacks in Cataract Surgery” follows:]



KICKBACKS IN CATARACT SURGERY
Staff Report by the
Minority Staff of the Senate Special Committee on Aging
Senator John Heinz, Ranking Member
May 23, 1988

EXECUTIVE SUMMARY

Recent changes in Medicare reimbursement for cataract surgery
have had the effect of sanctioning referral practices and
patterns of care that are ethically questionable and may
Jeopardize the health of older Americans.

® 1980 and 1986 legislation allows optometrists to be reimbursed
by Medicare for post-operative surgical cataract dervices.

e The opportunity for Medicare reimbursement of both
ophthalmologists and optometrists for pre- and post-operative
cataract care has led to kickbacke and induced referrals
between some members of these professions.

¢ These "kickback" arrangements have had a direct impact on
patient care by:

-- Encouraging surgery to soon or in inappropriate cases

-- Minimizing the amount of essential pPre-operative '
evaluation and post-surgical oversight by .
ophthalmologists. - )

-- Premising referrals on a surgeon’s willingness to refer
patients back to the optometrist, rather than on the
surgeon’'s qualifications, proximity to the patient, or
the patient’s personal choice.

A growing number of cataract surgeries are being performed in
this country, making the potential for abuses even greater.

® Cataracts account for 35 percent of all existing visual
impairments and 53 percent of all new visual impairments.

e In the last 6 years the number of cataract surgeries
reimbursed by Medicare increased from 327,000 in 1981 to an
estimated 1.1 million in 1987. This number is estimated to
Jump to 2 million by 1990.

Kickbacks and induced referral arrangements include: formal and
informal agreements of exclusive co-referrals, referral
recruiting, and cooperative outreach agreements.

® Associations of ophthalmologists promise exclusive referrals
for post-operative care to optometrists, free education
seminars, contributions to optometric PACs, Medicare billing
services and access to legal counsel to member ODs who refer
cataract patients.

® OD managed companies have engaged the services of selected
MDs, who work out of the same office or fly/drive in on
selected days to perform surgery, with the understanding that
all post-operative care will be performed by the optometrists.

® Optometrists cooperate with MDs and do outreach screening
using mobile vans that travel to nursing homes and senior
centers, and immediately schedule a patient for surgery
(without a thorough pre-operative exam) with a cooperating
surgeon. .

® Optometrists are pressuring ophthalmologists through letters
or phone calls to surgeons explaining that no referrals will
be made unless they agree to refer-back for post-operative
care. .




staff Recommendations

e Modify the mechanism for reimbursing ophthalmologists and
optometrists to disengage decisions regarding surgical
intervention and post-operative care from financial
incentives.

e Set standards for pre- and post-cperative care as conditional
for Medicare reimbursement.

® Require studies on the relative outcomes of patients based on’
the different approaches to post-operative care.

e Implement PRO legislative authority for mandatory second
opinion of cataract (and other) surgery. Fully implement PRO
authority for quality review of pre-operative surgical and
post-operative components of cataract care.

e Monitor implementation of Medicare Fraud and Abuse provisions
enacted under Public Law 100-93 to clearly define as
kickbacks.

¢ Better educate Medicare beneficiaries about cataract surgery,
about the importance of a thorough pre-operative eye and
health exam and the proper course of post-operative care, and
encourage beneficiaries to seek an independent second opinion.

THE PROBLEM

Recent legislative and administrative changes in Medicare-
reimbursement for cataract surgery have had the effect of
sanctioning referral practices and patterns of care that are
ethically questionable and may jeopardize the health of older
Americans. In 1980 and again in 1986, Congress passed
legislation allowing optometrists to be reimbursed by Medicare
for post-surgical cataract services that only ophthalmologists
had been reimbursed for in the past. Medicare guidelines issued
in 1987 have further clarified reimbursement for optometrists and
created the opportunity for highly questionable referral
arrangements and kickbacks between consenting ophthalmologists
and optometrists.

Under such agreements, medical practice decisions are being
increasingly driven by professional and, profit motives rather
than medical judgment:

e Some ophthalmologists, who depend on optometrists for
patient referrals, are being held hostage by optometrists
who refuse to refer patients unless they are guaranteed
that the patient will be returned to them for post-
operative care. -

o Some surgeons are recruiting optometric referrals with
financial kickbacks, investment opportunities, and
promises of post-operative referrals back to the
optometrist.

e Patients of some optometrists are referred to
ophthalmologists from another geographic area or operated
on by surgeons who fly or drive in from a distance for
surgery, with the hometown optometrist taking over all of
the patient’s post-operative care.

These changes in medical practice are putting patients at
risk of inappropriate cataract surgery and poor post-operative
care. In each case, the surgeon’s role in the pre- and post-
operative care of cataract surgery is being limited to the
surgery itself, and optometrists are taking greater
responsibility for medical decision-making and oversight
immediately surrounding surgery. Purthermore, these changes
encourage cataract surgery in cases where more conservative
approaches could be used. Despite the lack of data on the
prevalence of such arrangements or the incidence of poor patient
outcomes, there are sufficient cases of questionable agreements,
unnecessary surgery and poor post-operative care to warrant
Congressional attention.

Similar financial agreements emerging among other co-
dependent health practitioners may also jeopardize patient care,
and will come under increasing scrutiny as Congress continues to
respond to the rise in physician costs.



CATARACT SURGERY
Cataracts

A cataract is any opacity of the lens, whether it is a small
local opacity or complete loss of transparency, caused by trauma,
inflammation, metabolic or nutritional defects, radiologic
damage, or simply an advanced senile change. (1)

Cataracts account for 35 percent of all existing visual
impairments and 53 percent of all new visual impairments in the
population as a whole.(2) Senile cataracts are the most common
form of cataract and the third leading cause of legal blindness
in the United States.(3) An estimated 27.4 percent -- nearly
one-third of all persons 65 years of age and older have a senile
cataract. B

Cataract §urge;¥

Cataract surgery involves the removal of the clouded lens
and its replacement with an artificial, intraocular lens which is
either made of plastic or polypropylene. Surgical removal of the
cataract is presently the only course of treatment. Typically,
patients are fitted with corrective glasses until their visual
impairment is severe and the cataract is “ripe" (hardened).
Common myths in cataract surgery include: the earlier the
surgery the better; once a cataract reaches the "ripe" stage, it
must be taken out as soon as possible; all cataracts should be
removed. Only under very rare circumstances is there a reason
for emergency (or "same-day") surgery.

While as many as 95 percent of cataract surgeries are
complication-free, serious complications do arise post-
operatively that, unless treated appropriately and quickly, may
result in reduced vieion or loss of an eye. These complications
include bleeding, leakage, infection, retinal detachment,
glaucoma, dislocation of lens, or edema. Typically, patients are
treated with antibiotics and steroids following surgery to
prevent or control infection.

Trends in Cataract Surgery

The technology of cataract surgery has advanced
significantly in just the past five to 10 years. Prior to 1980,
cataract surgery was performed on largely an inpatient basis with
an average length of stay of three to six days. Since then,
technological advances and Medicare incentives for ambulatory
surgery have radically altered the setting for cataract surgery.
By 1987, nearly 71 percent of the estimated 1.3 million cataract
surgeries were being performed in hospital outpatient

departments, 22 percent in ambulatory care centers (ASCs), and
the remainder were being performed in physician offices or on an
in-patient basis.(4) Currently, there are a total of 591
Medicare-certified ASCs that perform ophthalmic surgery -- the
majority of which involve cataract extraction. (4)

MEDICARE REIMBURSEMENT

Although the annual incidence of cataracts 1s considered to
be constant, the number of cataract surgeries performed has
incraased dramatically in recent years, due largely to advances
in the science of cataract extraction and intraocular lens
insertion. 1In the last six years, the number of cataract
surgeries reimbursed by Medicare has increased from 327,000 in
1981 to an estimated 640,000 in 1985. The Office of the
Inspector General estimates that by 1990, the number of Medicare-
reimbursed cataract surgeries will increase to two million. (6)

Medicare provides prospective reimbursement for in-patient
surgery under Part A of Medicare through DRG 39. Physician
cataract surgical services are reimbursed under Part B -- whether
performed in-patient or out-patient basis. Medicare pays 80
percent of reasonable prevailing physician charges as calculated
by carriers in their region.

[



Medicare is by far the predominant payor of cataract care in
the U.S., accounting for 85
percent of all cataract

CATARACT SURGES%;S IN THE U.S. Purgeries performed in
1987.(8) Medicare
expenditures for cataract
surgery have also increased
dramatically since the early
1980‘s. In 1981, Medicare
expenditures for
cataract/aphakia totaled $877
million. This amount -
increased to $1.4 billion by
1986 -- nearly 6 percent of

edicare Medicare Part B outlays that

85% year -- and is expected to
reach a total of $6 billion
by 1990.(7)

Medicare-Reimbursed Cataract Surgeries and Bxpenditures

Year # Surgeries Millions of Dollarse
1981 327,000 s 877
1985 640,000 $. 907
1986 919,000 $1,400
1990 2,000,000 $6,000

CATARACT SURGERIES AND EXPENDITURES
REIMBURSED BY MEDICARE
1981 AND 1986 ACTUAL) AND 1890 (ESTIMATED)

$6000
1
5000
Surgeries
4000 n {in thousands)
00 Exneﬁditures
{in $ millions
* 2000
1000 $877
327
[}
1981

Per-procedure reimbursement varies considerably by site and
by state. Medicare payments for cataract/aphakia surgery for
surgical and post~surgical care are paid on a global fee basis
based on prevailing rates. A 1986 study by the Office of the
Inspector General found that payments varied from a low of $1,416
for surgery performed in physician’s office to a high of $5,550
for in-patient surgery.(8) The same study documented an equally
broad range in payment amounts within and across states; ranging
from $960 to $3,251 per hospital outpatient procedure. . The
Health Care Financing Administration reports an average per case
payment of $1,640. .

Per Procedure Medicare Reimbursement

Total Reimbursement Outpatient Reimbursement

By Site By State
Hosp. In-Patient: $2,472/$5,550 california: §$1,286/§3,251
Hosp. Out-Patient: $2,482/$6,740 Florida: $1,200/52,224
Ambul. Surg. Ctr: $2,037/$3,703 Penn: $1,143/81,851
Physician Office: $1,416/53,158 Texass $1,156/$1,818

Washington: $ 960/§1, 634




Por individual surgical practices, the increasing volume of
surgeries capable of being performed on a daily basis and
increasing numbers of older consumers promises a potentially
lucrative Medicare market. In its 1986 study of cataract
surgery, the Office of the Inspector General found that 10 out of
38 ophthalmologists were paid between 1.0 and 6.4 million dollars
in 1984.(8)

Legislative History

Under Medicare, reimbursement is provided for the diagnosis
and treatment of cataract conditions with certain exceptions.
Excluded from Coverage are: 1) routine physical examinations
that led to the detection of a cataract but were not prompted by
a patient complaint; 2) eyeglasses or contact lenses except post-
‘surgical lenses that are considered by Medicare to be prosthetic
devises; 3) examinations resulting from refractive error; and 4)
procedures performed to determine the refractive state of the
eye. As orginally passed, Medicare reimbursement to optometrists
was limited to "establishing the necessity for prosthetic
lenses."(9)

In 1980, legislation was passed that permitted optometrists
to be considered as physicians for the purpose of reimbursement
for the post-operative care of aphakic patients (cases where a
lens has been lost, nearly all of which are due to cataracts).
The 1980 legislation also called for a report to Congress by the
Secretary of Health and Human Services on legislative
recommendations to further expand coverage of procedures
performed by optometrists. The findings of the Administration’s
study (issued in December, 1982) recommended against any further
expansion of the law -- a position repeated in testimony before
the House Committee on Energy and Commerce in January, 1984
(10,11). Despite the Administration’s position to the contrary,
the Congress passed and the President signed into law provisions
in the Omnibus Budget Reconciliation Act of 1986 (OBRA’86) that
expand coverage of optometrists to include all services

. Optometrists are certified to provide under state licensure or
regulation.

At the same time, in both the 1986 and 1987 budget
reconciliation acts, Congress reduced reimbursement for cataract
surgery. 1In 1986, Congress cut the maximum allowable prevailing
charge by 10 percent; in 1987, cataract surgery was included as
one of 12 "overpriced" procedures subject to a 2 percent across-
the-board cut, and additional cuts on a sliding scale when
charges exceed 85 percent of the national average.

HCFA Guidelines

Neither the 1980 or 1986 provisions specified how
optometrists should be paid for post-surgical care. The
Administration finally issued guidelines on how reimbursement
would be structured in April, 1987. These guidelines have
provided for separate billing of optometric services without
establishing any uniform standards for involvement of
optometrists in post-surgical care. .

The opportunity for induced referrals and kickbacks stems,
in part, from the way Medicare reimburses for post-operative care
that is "co-managed* by ophthalmologists and optometrists. 1In
order to protect against duplicative billing, ophthalmologists
(who are paid a single, global fee for cataract surgery and post-
operative care) must indicate on the billing form that the
patient has been referred to an optometrist for post-operative
care by applying a code (Modifier 54) to the ophthalmologist’s
billing form. Optometrists may be reimbursed up to 10 percent to

The effect of the modifier has been to encourage fee-
splitting and induced referrals. Although evidence suggests that
these types of arrangements were going on prior to 1987,
"Modifier 54" has become a *hook" some optometrists are using to
refuse to refer patients for surgery unless the are assured the
referral for post-surgical care and that some ophthalmologists

‘are using to “"court* referring optometrists with promises of
post-operative Medicare paybacks.




ROLES OF OPTOMETRY AND OPHTHALMOLOGY

There are currently 17,000 ophthalmologists and 25,000
optometrists practicing in the U.S.(12,13) Ophthamologists are
available at a ratio of 5.0 to 100,000 population, while ’
optometrists are available at a ratio of 10.4 to 100,000
population. Ophthalmologists are widely distributed across the
U.S. -- less than one percent of the population is without the
services of ophthalmologists. (13)

Training

Optometrists and ophthalmologists are separately trained,
separately reviewed and certified by state boards, and separately
accredited.

‘ophthalmology is a surgical specialty within the field of
- medicine. Ophthalmologists complete four years of medical
education (which usually includes two years of didactics and two
years of clinical rotations), and one year of internship after
receiving their M.D. In addition, to be certified by the
American Board of Ophthalmology, ophthalmologists must complete
three years of training in an ophthalmology residency program.

The requirements for licensure as a Doctor of Optometry
(0.D.) vary by state, but all require that a practitioner be a
graduate of an approved program of optometry and pass a written
proficiency examination. Most optometry programs require that
applicants have completed two years of college and passed an
admission test, and an estimated 78 percent of all optometrists
hold B.A. degrees. Optometry training programs include four
years of didactic, laboratory and clinical training with
instruction covering basic and optical science, optics and lens
design, and application.

State Licensure

state laws vary significantly in the governance of
optometric practice. Generally, an optometrist is defined by
state statutes as one who is licensed to examine eyes and correct
refractive errors using ocular techniques or by prescribing and
fitting corrective lenses. Until recently, optometrists were
also expected to detect, but not treat, diseases of the eye. At
present, 48 states have expanded this authority to permit
optometrists to use diagnostic drugs and 23 have passed laws
allowing them to use therapeutic drugs. Two other states
-(Pennsylvania and Louisiana) are currently considering
therapeutic drug legislation and two others (Maryland and Alaska)
have passed diagnostic bills that are before their governors for
signature.

state laws generally refer to allowable diagnostic and
prescriptive procedures, but do not specify the situations in
which these procedures may be applied. This lack of specificity
is used by some to assert that optometrists are not authorized to
perform these functions and by others to argue that they are not
precluded from performing them.

The Omnibus Budget Reconciliation Act of 1986 (OBRA'86)
rmitted optometrists to receive Medicare reimbursement within
the scope of state laws and regulations. Since OBRA’86, several

states have been pressured to clarify state statute relative to
the authority of optometrists to participate in the post-
operative care of surgical patients. The results of these
reviews vary. North Carolina’s attorney-general has sanctioned
the inclusion of post-operative care in the definition of
optometry, while the Pennsylvania Board of Medicine has ruled out
the performance of post-surgical care by optometrists.

oles ataract Surge

while ophthamologists and optometrists generally agree on
the protocol for pre- and post-surgical care, they strongly
disagree on which points of intervention are best or should only
be managed by the surgeon.
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Both the optometric and ophthmalic professions agree that
the final decision to proceed with surgery rests with the
attending surgeon (ophthalmologist) and the patient and that the
decision should factor in the extent of visual impairment, the
patient’s overall health, and the overall condition of the eye.
They also agree that all cataract patients should be seen by the
attending surgeon the day immediately following surgery, and that
the final refraction and prescription of corrective glasses can
be performed by an optometrist. It is the period between post-
operative day one and this last visit where there is considerable
disagreement between the professions and among ophthalmologists.

Treatment §§gge MD's View OD’'s View
Detection & Referral -- agree, OD or primary physician --
Pre-Operative Exam MD oD, verified
Examine Cataract : by MD -
Thorough Eye/Med Exam

urge: MD MD
Day ) Post-Op. Exam MD MD
Adjust medication *
Check for leakage, bleeding
Day S ’ MD MD or OD if no
Adjust medication complications
Check for leakage, .
infections
Week 2-3 MD MD ox OD if no
Adjust/stop meds complications
Check for leakage,
infection.
Week 6 MD MD or OD if no
Check for infection complications
Week 7/8-10 MD MD or OD

Refract & order lens

The lack of consensus is based on differing views on the
ability of optometrists to detect post-operative complications
and take appropriate, corrective actions. This is further
complicated by differences in opinion on the adequacy of
optometric training for post-operative patient management and on
differing interpretations of state licensing authority for
optometrists.

KICKBACKS, INDUCED REFPERRALS AND QUALITY PROBLEMS

Patterns of kickbacks and induced referrals take a variety
of forms: formal and informal agreements between practioners
that involve exclusive co-referrals; optometrists pressuring
ophthalmologists by refusing to send cataract patients unless
they do the post-operative care; ophthalmologists recruiting
referrals from optometrists by promising post-operative referrals
and more; and cooperative outreach arrangements where
optometrists screen and schedule patients for surgery without any
pre-operative exam by the surgeon.

The Committee has collected evidence of the following
financial or professional inducements:

® Ophthalmologists have formed associations and solicit
membership from optometrists by promising them exclusive
referrals for post-operative care, free education
seminars (in post-operative practice and Medicare
billing), contributions to optometric PACs, Medicare .
billing services, and access to legal counsel.

® Management companies, owned or directed by optometrists,
‘have engaged the services of a selected ophthalmologist
who either works out of the same office or flies/drives
in on selected days to perform surgery with the
understanding that all pre- and post-operative care will
be performed by the optometrists.




11

® Individual practitioners have informal agreements where
optometrists exclusively refer to their cooperating
surgeon, often at great distances, with the understanding
that they will either receive the patient back
immediately or receive some financial remuneration.

e Optometrists have engaged in outreach screening using
mobile vans that travel to nursing homes and senior
citizen centers and immediately schedule patients for
surgery (rather than conducting a thorough pre-operative
exam) with a cooperating surgeon.

e Optometrists ha?e gsent letters or made calls to surgeons
explaining that no referrals will be made to them unless
they agree to refer-back for post-operative care.

e Surgeons have sent letters to optometrists explaining
their desire to "redirect" their practice to surgery
itself and rely on optometrists for pre- and post-
operative care. In once case, an ophthalmologist sent
out letters warning that Medicare was about to implement
a prior-approval system and that it would be best refer
to all potential candidates for surgery soon before
Medicare made it more difficult to get reimbursed.

Financial and professional inducements for and against the
involvement of optometrists in post-operative care have the
potential of altering medical decisions, minimizing the
involvement of the attending ophthalmologist in the period
surrounding cataract surgery, and having a direct impact on the
quality of care cataract patients are receiving. The results of
these arrangements are:

e To encourage surgery sooner and in cases that previously
would have been more conservatively managed.

® To minimize the amount of essential pre-operative
evaluation and post-surgical oversight oy
ophthalmologists.

e To encourage referrals to surgeons based on ‘an
ophthalmologist’s willingness to use the Modifier 54
rather than on surgical qualifications, proximity to the
pacient, or the patient’s personal choice.

e To contribute to patterns of referring patients to
surgeon’s several hours (or states) away, posing a
serious risk if post-operative complications develop.

CONGRESSIONAL AND ADMINISTRATIVE ACTIONS

Previous Hearings on Cataract Surgery

Hearings in 1978, 1979, and 1984 before the House Ways and
Means and Energy and Commerce Committees reviewed the
reimbursement of cataract services, and led to the legislative
changes in reimbursement in 1980 and 1986.

Concerns about unnecesssary surgery and fraud and abuse in
marketing of intraocular lenses prompted hearings before the
Senate and House Aging Committees in 1985. Senate hearings on
unnecessary surgery led to legislation requiring mandatory second
opinion in Medicare that the Congress passed in 1985.

Current Studies on Kickbacks in Cataract Surgery

In the wake of the Health Care Financing Administration’s
issuance of instructions for reimbursement in April of 1985,
various studies have been initiated to follow up on allegations
of induced referrals and kickbacks and poor quality care.

e In October, 1987, HCPA Administrator Roper requested an
internal investigation by the Office of the Inspector
General (0IG) into allegations of system "gaming"” and
poor quality care.
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® Two other studies have been requested by the House
Committee on Ways and Means. A General Accounting Office
(GAO) investigation similar to that of the 0IG’s {s
underway as well as a study by the Office of Technology
Assessment (OTA) on the question of whether optometrists
are medically prepared to manage the care of cataract
patients post-operatively.

® ' An investigation into cases of questionable ophthalmic
and optometric agreements and related cases of
unnecessary or poor quality cataract care has been
undertaken by the Senate Aging Committee minority staff.

Anti-Kickback Legislation

On August 18, 1987, the "Medicare and Medicaid Patient and
Program Protection Act of 1987, originally introduced by Senator
John Heinz, was signed into law (Public Law 100-93). This
legislation was developed in response to growing concern for the
occurence, and lack of enforcement authority over kickbacks,
bribes and rebates under Medicare. Key prohibitions in the
statute include: Solicitation or receipt of any. remuneration or
offering or paying any remuneration (including kickbacks, bribes
or rebates), directly or indirectly, overtly or covertly, in cash
or in kind: in return for referring an individual to a person for
the furnishing or arranging for the furnishing of any item or
service for which payment may be made in whole or in part under
Medicare. . The statute also lists four exceptions to these
" prohibitions regarding circumstances where costs are
appropriately disclosed, bona fide employment situations, written
vendor agreements, and payment practices specified by the
Administration in regulationa.

Public Law 100-93 requires that proposed regulations
implementing the law be issued by August, 1988 and that final
regulations be issued by August, 1989.

PRQ Review

The Consolidated Omnibus Reconciliation Act of 1985 requires
that the Secretary of the Department of Health and Human Services
develop guidelines for prior-certification of certain surgical

_procedures. The Secretary has specified that cataract surgery is
subject to mandatory review, in contrast with nine other
surgeries that may be reviewed at the discretion of the Peer
Review Organizations (PROs).

The Omnibus Budget Reconciliation Act of 1986 also requires
that PRO quality review be extended to Medicare services provided
in non-hospital settings, including ambulatory centers and
physician offices. RAll PROs are scheduled to phased-into
ambulatory review by April of 1989 and pilot projects to test
approaches to physician office reviews are to begin in January,
1989. As yet, it is uncertain whether PRO review of cataract
surgery will adequately cover the review of post-operative as
well as surgical components of cataract care.

OPTIONS FOR CONGRESSIONAL/ADMINISTRATION RESPONSE

A number of optjons exist for preventing and halting
questionable agreements and kickbacks among consenting
ophthalmologists and optometrists and ensuring that cataract care
provided under Medicare is appropriate and of the highest
possible quality. These include the following:

‘® Modify the mechanism for relmbursing ophthalmologists and
optometrists to disengage decisions regarding surgical
intervention and post-operative care from financial
incentives.

® Specify, as a condition of Medicare reimbursement,
minimum guidelines for pre- and post-operative care that
include: the conduct of a thorough, pre-operative exam;
notification and consultation with a patient’s personal
physician or proxy prior to surgery; patient disclosure
of the Medicare practice standards, their right to choice
among practitioner, and of any referral agreements
between attending ophthalmologists and optometrists; a
one-day post-operative examination by the attending
surgeon; and such other standards as developed through
consensus among practitioners and consumers.
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® Require studies on the relative outcomes of patients

based on the different approaches to post-operative care.

e Make PRO authority for second opinion (at least of

representative sample of) cataract surgery and post-
surgical quality review mandatory as part of the pending
regulations in compliance with the Consolidated
Reconciliation Act of 1985.

e Tighten PRO quality review of cataract surgery and post-

operative care performed in ambulatory care settings and
require focused reviews of cataract surgery performed in
physician pilots scheduled to begin in January, 1989.

e Monitor implementation of Medicare Fraud and Abuse

provisions enacted under Public Law 100-93 to clearly
define as kickbacks informal arrangements for which the
primary remuneration is "in kind* payments such as pre-
or post-operative referrals, contributions to independent
but related entities (such as political action
committees) and other "paybacks" as indicated.

e Better educate Medicare beneficiaries about cataract

surgery, about the importance of a thorough pre-operative
eye and health exam, and encourage beneficiaries to seek
an independent second opinion.
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CASE EXAMPLES
INDUCED REFERRALS AND KICKBACKS IN POST-OPERATIVE CATARACT CARE

As early as 1980, ophthalmologists entered into "underground"
agreements with optometrists for post-operative care that included
financial kickbacks and gifts.

Case: A North Carclina group of ophthalmologists offered $100 in
post-operative payments, video cassettes, free seminars,
free transportation and overnight accommodations for patient
referrals. (December, 1984)

Case: A Florida Clinic letter acknowledges same-day surgery and
thanks optometrist for referral with $100 check. (January,
1985)

Case: Ophthalmologists in an eastern state report, "Some renegade
ophthalmologists, more monetarists than ethicists, have for
years paid under-the-table kickbacks to optometrists for
post-operative care as marketing strategy to ensure
continued patient referrals. Patients for dollars.*
(December, 1984)

Some optometrists, in order to capture the post-operative Medicare
market, refuse to refer patients to ophthalmologists for treatment
unless they are guaranteed referrals for post-operative care. . This
encourages referrals based on economic agreement rather than the
quality or proximity of the surgeon.

Case: Dr. X in an eastern state has been called repeatedly by
optometrists asking if he refers for post-operative care.
When he answers "no," he is told, "You know you’ll lose
referrals." When asked if he will ever refer post- .
operatively he responds, "1'1l1 be forced to. Otherwise, I
will not receive any referrals or have to extend my practice
to do primary care in order to generate referrals." (April,
1988)

Case: An ophthalmic practice in eastern state contends, "Our group
practice has already been bombarded by such requests from
optometrists eager to cash in on this financial bonanza.

The implications to those of us who feel the patient is ot
best served by this approach is certaialy clear. No sign-
off, no referrals." (August, 1987)

Case: An ophthalmologist in Pennsylvania cites one typical example
of inducad referral. “I received a phone call from an
optometrist (in anther town) where there are several
ophthalmologists. The doctor asked me if I was familiar
with the new Medicare modifier, and then said that if I was
willing to send the patient back to him for post-operative
care, he had two patients to refer for surgery. I was
surprised to hear from him in the first place as I rarely
received any referrals from him in the past. What was

implied was that if I did not ‘play ball' with him, he could
take those patiente elsewhere."

Case: An ophthalmologist in Pennsylvania received a call from an
optometrist with a patient who needed cataract surgery. The
optometrist asked if the ophthalmologist participated in the
*Optometrist-Ophthalmologist situation whereby the
optometrist did the follow-up care." After the
ophthalmologist made it clear that he felt responsible for
the follow-up care, the optometrist then told the
ophthalmologist that he would lose raferrals if he did not

“participate in this type of thing.” (August, 1987)

Case: In a letter from the referring optometrist to the
ophthalmologist who performed the surgery, the optometrist
wrote, "I am very displeased with the fact that I was not
afforded the opportunity to participate in the 90 day post-
operative- period...In the future, I fully expect to
participate in the care of my patients.* .
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Case: Two ophthalmologists in a Pennsylvania were contacted by -
“two different optometrists who suggested referrals based on
returning the patient for post-op care...One said that Dr. X
returns them one week after surgery.-®

ase: An ophthalmologist in Arizona was contacted by a local

optometrist who had previously referred several patients to
him. The optometrist told him that all of her cataract
cases were being referred to two other clinics, one of them
about 20 miles away. She asked if the ophthalmologist would
be willing to accept cataract referrals and allow her to do
the post-op care. The ophthalmologist replied "no” and has
not received any referrals since that conversation.

Some ophthalmologists are courting optometrists (through dinnerse
and “post-operative management seminars") with promises of post-
operative Medicare business along with financial and other types of
remunerations (kickbacks) in return for selective surgical
referrals.

Case: Staff of a Medicare carrier were asked to speak on the
application of Modifier 54, only to find themselves at a
pre-arranged and "highly suspect” dinner hosted by a
ophthalmic group for optometriets, with the clear intent of
encouraging selective surgical referrals in return for post-
operative referrals. (March, 1988)

Case: An ophthalmologist reports, "We have ophthalmologists in
this area who are purchasing ultrasound instruments and
gifting them to optometrists to serve as an inducement for
the optometrists to refer cataract patients. The
optometrists are performing the ultrasound axial length
measurements and charging Medicare for same. They then
refer the patient with the cataract to the ophthalmologist
for surgery.*

Lage: In a letter sent to optometrists in Arizona, offering a
seninar in cataract management, an eye center announces that
it "is pleased to offer doctors of optometry a unique
opportunity ... to be involved in total patient management
throughout the course of cataract development, surgical
treatment, and post-operative care." and that "Doctors of
Optometry have the skill and instrumentation to provide .the
post-operative care in their own offices. Therefore,
following surgery, your patient may return to your office.”
The purpose of the course is "to educate Doctors of
Optometry about Current Approaches to Cataract Care and to
launch this opportunity for cooperative, quality patient
care delivery.* . ;

Some ophthalmologists and third party management groups are
establishing Associations that cooperative (selectively referring)
optometrists may join for a membership fee that buys them:
donations in their name to state optometric PACs; .continuing .
education seminars; reimbursement and optional billing services for
post-operative care; attorney services; and other benefits. -

Case: Letter from a Pennsylvania eye center announces creation of
membership association. For a membership fee of $500,
optometrists (who refer patients to the Center) receive:
PAC donation of $100, quarterly seminars worth $50-$100,
optional billing, reimbursement for post-operative care;
attorney services. (July, 1987)

Case: Several optometric eye centers have been set up in
California that invite optometrists to enter as shareholders .
in the corporation for $3,000 in cash. Another $2,000 is
contributed later. Optometrists refer patients to a closed
panel of ophthalmologists. Proceeds from reimbursements and
private charges are shared by the ophthalmologists and the
corporation. Corporate earnings are then paid back to
optometrist-shareholders in the form of advertising, legal
fees, profits, and dividends. (October, 1987)

Lase: A New York advertising promotional agency through its use of
an illegal name presents itself in its commercials as a
medical entity. This group offers cataract surgery at no -
cost to the Medicare patient, including free transportation.
All the patient would have to do is to claim that they were
8 hardship case with no proof of this fact required. In
return for these referrals, the nine physicians pay the
agency 50% of their surgical fee.
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In letters to ophthalmologiste across the country, a
California marketing firm describes their search for
ophthalmologists who would have exclusive rights to the
promotional program that they offer. This promotional
program consists of a mailing to all households in the area
with a resident over 65 years of age, provision of all
administrative services for the program, and exclusive
rights to all referred patients for up to three years.

In some instances, cataract surgery is being done sooner than is
medically necessary as a result of incentives for referral by
optomezrist% in anticipation of post-operative follow-up.

Case:

gase:

Ophthalmologists in an eastern state assert that “Greedy
ophthalmologists linking with greedy optometrists set up
closed loop networks where major eye surgery is sanctioned
and performed under very questionable diagnoses and
indications."

In a letter to an optometrist, a Missouri ophthalmologist
emphasized that Medicare is requiring state PRO pre-approval
of all cataract surgery candidates scheduled after January
1,.1987. He writes, "If you have any patients who are
probable candidates for surgery or other medical referral,
it may be appropriate to encourage patients to get care
before December 31, 1986, while Medicare coverage is still
predictable.* -

Some ophthalmologists and optometrists are entering into formal

"co-management" agreements that stretch the pre-operative
diagnostic role of optometrists to their professional limit such
that ophthalmologists first see their patients on the same day or
minutes before surgery is performed and drastically scale back
their post-operative role. This can lead to premature or
unnecessary surgery and can block the early detection of post-
operative complications.

Case:

Case:

Case:

In October, 1987, an ophthalmologist who was facing charges
of the North Carolina State Board of Examiners, c :
acknowledges that he did not perform the 24 hour post- .
operative examination in several cases but delegated such
examinations to nurses and optometrists and never saw some
patients anytime during the post-operative period.

!

Several senior citizens received a surprise visit by a
mobile screening unit at their senior center in Oklahoma.
After getting a free screening by optometrists, two people
were told that they needed to have cataract surgery done in
a city 200 miles away. Transportation was to be provided
and post-operative care was to be provided by local
optometrisgts. One of the patients got a second opinion and
found out that she did not need surgery. The other came
down with a cold and went to see his family physician who
referred him for a second opinion. Again, surgery was not
indicated.

An optometrist in an eastern state accompanies patients for
(and observes, which in itself is fine) same day surgery -
but then takes over the immediate after-care of patient,
along with a $500 check from the attending surgeon. .

A Florida eye clinic offers free cataract and glaucoma
screenings. If the patient’s vision is below 20/300, he is
provided transportation to an ophthalmologist who is

about an hour to an hour and a half in each direction. In
one case, a patient was told that he had a cataract which
was "ready to explode in'their eye and needed emergency
surgery.“ After undergoing surgery, post-operative care was
provided by the local optometrist in the area.

One case cited by an Oregon ophthalmologist involves his
patient who previously suffered from herpes of the face and
eye and whose poor vision is caused by a damaged optic
nerve. The patient went to see a local optometrist who
referred her to another ophthalmologist with whom he worked.
This ophthalmologist performed the cataract surgery without
requesting the patient’s previous medical and optical
records. The patient does not remember ever seeing the
ophthalmologist for post-operative care. The patient’s
vieion was not improved by the cataract and implant surgery.
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* Some patients are being sent to "cooperative" ophthalmologists at
great distances from their homes (at times in buses and at times
with hotel costs covered by participating surgeons). This suggests
that the decision to proceed with surgery is being made, in
essence, by the referring optometrist and only validated by the
surgeon after surgery has been scheduled. If complications arise,
the patient must either travel hours to esee the surgeon or be
admitted to an emergency room.

Case:

Case:

Case:

Case:

An ophthalmologist in an eastern state is, at his own :
expense, busing patients in from other states and arranging -
for their overnight lodging -- then sending them back
without any post-operative involvement on his part.

In an Utah eye clinic, out-of-town patients often are
examined and have surgery the same day before returning to
their homes where the local optometrist provides the post-
operative care. In the past, this eye clinic has recruited
optometrists by offering $85.00 per surgical referral.

A rural hospital in North Carolina was approached by a group
of ophthalmologists who operate a large ophthalmological
outpatient clinic in a city about 150 miles away with a plan
to fly down to see patients in the morning at the office of
a local optometrist and perform cataract operations in the
hospital in the afternoon and provide post-operative care
the next morning. The ophthalmologist would then return to
his home and leave the balance of the post-operative care to
the optometrist. If any complications arise, either the
patient would have to be flown up to the ophthalmologists or
they would have to fly down because the ophthalmologists
zere unable to arrange any local ophthalmologists to cover
or them.

In a small community in Oregon, local optometrists who have
their offices one mile of five ophthalmologists refer their
patients to ophthalmologists in a small town that is four
and a quarter hours away. These patients must drive through
the largest metropolitan area in the state and through the
state capitol to reach this other small community. Post-
operative care is provided by the local optometrists.

A patient in West Virgina was told by her local optometrist
that she needed cataract surgery and she had to go to an .
ophthalmologist located 200 miles away. Despite her wish to
be followed post-operatively by a physician closer to home,
she was told that she needed to be seen by the optometrists
and other staff of the operating ophthalmologist so she

" continued to make the 200-mile drive. She only saw the

ophthalmologist briefly before surgery and during the
surgery itself. . - .

+ Some ophthalmologists are blocking peers from co-managing patient
care with optometrists ~- actions that run counter to current Medicare
law and encourage optometrists to refer patients to cooperative
ophthalmologists out of town or state.

Case:

The Washington State Academy of Ophthalmology filed a
petition in October, 1986 with the Washington State Medical
Disciplinary Board urging a ruling that would bar .
ophthalmologists from making surgery after-care referrals to
optometrists. The Board declined to issue a binding ruling
but did reiterate a previous Board proscript stating that
veconomic motivation shall not be the basis for referral."
The Washington Academy continues to pressure their members
to not co-manage with optometrists.

+« Some optometrists are not referring patients back to surgeons on a
timely basis when post-operative complications arise.

Case:

A patient was referred to an optometrist for post-operative
care. The attending ophthalmologist then left town on
vacation, entrusting follow-up care to the optometrist
exclusively. Complications developed on day six that were
misdiagnosed by the optometrist. 12 hours later, the
patient went to an emergency room and was referred to an
ophthalmologist who immediately performed surgery. She has
lost her vision and may also lose her eye as a result.
(March, 1988)
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* Articles on "how to co-manage" are appearing in trade journals,
some of which encourage ‘same day surgery and abbreviated
post-operative oversight by the attending surgeon for the
“convenience” of the patient.

Case:

Article in Pebruary, 1988 Review of QOptometry by an
optometrist advising, "... see if you can schedule surgery
before the surgeon even meets the patient.... After the
patient has had surgery, you can immediately take over the
patient’s care." .

* Some ophthalmologists who are reluctant to give up their patients
. post-operatively (for professional, monetary or malpractice
reasons), but risk losing referrals if they do not cooperative with
optometrists, are continuing to.do the acute post-operative work,
but passing off the dollar value under Medicare to the optometrist.

Case:

Case:

The OIG has found lower than expected cases where the
Modifier 54/55 has been used, suggesting that
ophthalmologiste are continuing to provide post-operative
care and finding other ways of "appeasing” referring
optometrists.

A senior official of a Medicare carrier admitted to being
told that ophthalmologists are performing all post-operative
care but passing along that portion of the Medicare
reimbursement for which optometrists are now eligible in
order to ensure continued surgical referrals.
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MEMBER SURVEY, AMERICAN ACADEMY OF OPHIHAIMNOGISTS, MAY, 1988

DESCRTPTION OF SURVEY

A survey was conductedbytheAnencanAcadenyof
Ophthalmology to document the experiences of physicians with
potential abuses of the Medicare reimbursement for cataract surgery
by certain health care practitioners. This survey was distributed
to various state leaders (141) and other Academy members chosen at
randam (300). Eight questions were asked about the incidence of
networklng and referral arrangements and related quality of care
issues.

The limitations of the survey should be emphasized at the
onset. They include problems of self-selection and potential bias,
especially among state leaders who are more likely to respond to
the survey. Nevertheless, the data provide insight into the types
of referral patterns being observed.

RESULTS )
* 207 responses were received, 46.9% of the total of 441.

* 11.6% of respondents personally encountered or were aware of
selective referral arrangements by optametrists that are
contingent on release of post-operative care to referring OD’s.

*  3.9% of respondents personally encountered or were aware of
financial or other forms of renumeration to referring
optametrists to encourage referrals.

* 20.8% of respondents persocnally encountered or were aware of
marketing plans involving referral agents with no medical
expertise.

*  35.3% of respondents observed that patients were being sent
unnecessarily long distances for surgery and returned
immediately after surgery.

* 26.1% of respondents observed that in suggestive referral
arrangements, patients were diagnosed as needing cataract
surgery before medically indicated.

*  24.6% of respondents observed that patients were receiving same
day surgery with little or no pre-operative involvement by an
ophthalmologist.

*  6.3% of respondents observed increasing cases of post-cperative
camplications.

*  25.6% of respondents observed large changes in referral
patterns during the last 9-12 months.
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STATEMENT OF GLENN POMERANCE, M.D., OOLTEWAH, TN

Dr. POMERANCE. Good morning, and thank you, Senator Heinz.
My name is Glenn N. Pomerance and I'm an ophthalmologist in
private practice in Chattanooga, Tennessee. I'm here today to
relate my experiences in an ophthalmic/optometric network.

In 1984, after 8 years of military service in which I worked close-
ly with optometrists in the non-competitive, collaborative military
healthcare environment, I was approached by a health care man-
agement firm to move my practice to Chattanooga where a group
of optometrists was interested in establishing a network which
would use a single provider of medical and surgical care.

A contract was negotiated in which I engaged the firm to
manage the business elements of my practice. As owner of the
practice all medical decisions were my responsibility and right. The
manager, as agent for me, was to provide the facilities and person-
nel for the practice. At the same time, the manager entered into a
contractural relationship with a diagnostic optometrist who was to
practice at the same location. There was approximately 80 optom-
etrists in the network.

Before I ever arrived in Tennessee, my application for a medical
license in Tennessee was challenged by a local opthalmologist who
sits on the Board of Medicine. The challenge was based on some
feared future ethical or legal impropriety. My license was withheld
until I initiated legal action.

After my arrival in Tennessee, I was denied staff privileges at
the public hospital and was rejected for membership in every medi-
cal society I sought to join. I have subsequently won membership
and privileges but only after legal challenge.

Interested optometrists formed and invested in a partnership
which lent the manager money for capital and operational expendi-
tures at 22 percent interest per annum. The manager contributed a
percentage of its earnings to optometric organizations and causes.
The leaders of the optometric referral group attempted to exercise
control of the medical practice.

I was warned on numerous occasions that it was unacceptable for
me to allow a patient sent for cataract surgery to return home
without it. I resisted this effort to make the decisionmaking process
anything but an informed one between physician and patient di-
rected at a clearly defined patient benefit.

The manager contended that the success of its venture might be
thwarted if the prescribed number of cataract surgeries was not
performed. Furthermore, I was admonished by the board not to
refer to certain physicians in the community. The manager direct-
ed me to employ a general practitioner to cover my highly special-
ized practice when I was away from my office so that the diagnos-
tic optometrist could continue to see and treat Medicare patients.

I was urged to allow the optometrist to use my medical license by
authorizing, as if I could, performance of medical and surgical
treatment, clearly outside of his license. The manager and optomet-
ric group wanted me to provide immediate, same day surgery for
all surgical candidates. They wanted me to relinquish post-opera-
tive care of surgical patients to the family optometrist on the day-
of surgery.
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They wanted me to operate at a facility which was not of my
choice. They wanted me to use medical devices which were selected
by the manager.

I did not yield to any of these demands, believing none to be in
the best interest of my patients.

When the Health Care Financing Administration implemented
its decision to split out post-operative care and to pay optometrists
for it, the manager submitted by billings to Medicare only for the
surgical services, but I performed duplicate post-operative surgical
services without reimbursement in the interest of responsible pa-
tient care. I believe many of the activities of the manager and the
network were designed to alienate me from my colleagues, and to
coerce me, by cooperation with the group.

As a result of these intractable problems, I terminated my con-
tract and moved my practice down the street. The manager cooper-
ated with the leaders of the optometric network to discredit me in
the community. The manager sought to obtain a court order to
have the medical records of my patients returned to them. The op-
tometrists were sent a letter by the manager falsely stating that I
had taken, without permission, records and equipment belonging to
the manager.

The optometrists were provided with a complete list of every pa-
tient ever referred to me along with a suggested letter to be sent to
those patients urging that they abandon my care. Finally, the man-
ager has filed a multimillion dollar lawsuit alleging breach of con-
tract and has broadcast this fact to optometrists and patients.

The manager still operates the referral network. The current
surgeon commutes by stretch limousine over 100 miles approxi-
mately 1 day a week to operate on patients who have been deter-
mined by optometrists to need surgery. He gets paid only for the
surgery, and that is all he does.

In my opinion, the patient is abandoned at a critical point in the
surgical treatment. Although many optometrists have been in-
structed in limited post-operative management, none has the medi-
cal or surgical experience of the operating surgeon.

A short course in post-operative patient care by a cooperating
surgeon is not a substitute for an experience obtained in residency.
A certificate issued by a commercial enterprise in which one has a
financial interest is suspect as an objective measure of competence.

Management of the post-operative condition, in my opinion, is in-
separable from the operative event and should therefore only be
performed by a competent medical practitioner. Yet government
policy and payment appear to support this behavior.

I sit before you an island in the medical community, still not ac-
cepted by my colleagues, shunned by the majority of optometrists
in the region, perplexed as to the progressive erosion of quality
care in my specialty, chagrined by the apparent lack of concern by
federal agencies over the importance of these changes and buoyed
only by my sense of achievement in restoring useful vision and
meaningful lives to my.aging patients.

I'll be happy to answer any questions you might have.

Senator HEinz. Doctor Pomerance, thank you very much. I'll re-
serve all questions until we hear the testimony of everybody on the
panel, so I will now turn to Doctor Wright.
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Doctor Wright, thank you for being here. I understand you’re
from Kinston, North Carolina.

STATEMENT OF CHARLES WRIGHT, M.D., KINSTON, NC

Dr. WrigHt. Without a “G,” yes, we dropped the “G” when King
George gave us trouble in the Revolutionary War.

Senator Heinz, thank you for the opportunity to speak here
today. My name is Walter Wright and I am a general ophthalmol-
ogist from Kinston, North Carolina, a small city in the eastern part
of the State.

L, like most of my colleagues, offer primary as well as secondary
care to all age groups but my own surgical practice is heavily
weighted toward the elderly, the black and often indigent Medi-
care-insured population.

Cataract surgery contributes significantly to my surgical. prac-
tice, but it does not constitute the main thrust of my overall prac-
tice, nor does it occupy a large portion of the time I spend with
patients.

During my early years in practice, I was approached by optom-
etrists wanting to send cataract surgical patients to me, but only if
I agreed to allow the optometrist to diagnose the problem, schedule
the surgery from their offices, and run preliminary tests, which, of
course, generate Medicare fees, prior to the surgery.

I was specifically not to examine the patient before or after sur-
gery, but rather return them immediately to the care of the optom-
etrist. When I refused, I was assured I would never receive refer-
rals and I did not.

In my current practice situation, I have received an unsolicited
letter from a nearby optometrist who indicated that he, and any
other optometrists he could influence, has been sending referral
cataract patients out of town because the practice I joined had a
reputation for not referring their post-operative patients to optom-
etrists.

I have also had conversations with a surgeon, who is not partici-
pating in optometric referral networking, who told me that his
price for acquiring patients on referral was simply $135 per pa-
tient, $5 more than the surgeon to whom the referrals had been
previously sent. He suggested I contact lccal optometrists and
simply offer more money if I wanted to acquire cataract referrals.
Of course, I did not and I have not.

But the main reason I'm appearing before you today, Senator, is
to speak on behalf of the silent victims of this outright buying and
selling of patients . . . the nearly 30 million Americans over age 65
in this country.

Although people are living longer now (with 2.5 million Ameri-
can over age 85), as a result of the improved physical, financial,
and mental health situations they enjoy today, for the first time in
history they can look forward to these extra years of life as some-
thing to treasure, not something to fear.

But our senior citizens want to remain independently able to
care for themselves, which requires, among other things, adequate
eyesight. This eyesight is what allows them to drive an automobile,
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to maintain the ability to read the Bible, the newspaper, and in-
structions on medication bottles.

The prospect of losing adequate vision, and thus their independ-
ence, is one of the most potent fears expressed to me almost daily
by elderly patients, and it creates tremendous vulnerability and
willingness on their part to do virtually anything to avoid losing
their sight.

I present to you now, Senator, a casebook prepared by myself
and my colleagues that, with your permission, I would like to have
included in the record.!

Senator Heinz. This——

Dr. WriGHT. You have three copies of it.

Senator HEiNz. Very well, without objection the entire case will
be part of the record, Doctor Wright.

Dr. WrigHT. Thank you.

I feel certain it will demonstrate the varied, and sometimes quite
imaginative, methods used by optometry/ophthalmology referral
networks to exploit the vulnerability of our elderly citizens. And it
will show how the Medicare payment system can induce the same
senior citizens to unwittingly be subjected to surgery that is very
often inappropriate or totally unnecessary.

We can show actual cases in which elderly patients with docu-
mented 20/20 vision and no visual complaints have been told by
the optometrists that they have cataracts which must be surgically
removed immediately to prevent them from losing their driver’s li-
cense or becoming blinded. The sense of urgency implied in these
statements is totally inappropriate for cataract development.

Eye surgeons participating in these referral networks have put
television and VCR machines, complete with tapes made by the
surgeon, in the offices of optometrists who meet certain referral
criteria. Outright offers of monetary fees have been made on a per
capita basis to cover the costs said to be usually charged for post-
operative care.

We can also show cases, Senator, where optometrists call surgical
centers and actually schedule the patients for cataract surgery;
have vans, supplied by the surgeons, pick up and transport the pa-
tients at no charge; provide free overnight accommeodations for the
night following surgery; assure the patients that no attempt will be
made to collect their portion of the Medicare deductible for other
charges, thus assuring them of absolutely free surgery; and then
return them to the care of the referring optometrists pursuant to
an arrangement that will guarantee the optometrists a fee-generat-
ing opportunity under current Medicare law.

Recently, more innovative arrangements have been made in
which optometrists within a community already served by well es-
tablished eye surgeons have scheduled patients for surgery to be
performed by itinerant surgeons.

These surgeons often fly into such communities and perform var-
ious surgical procedures on patients they have not examined prior
to the scheduling of the surgery. The post-operative care of these
patients is then relegated to the referring optometrists, the sur-

! See appendix 4, p. 133.
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geons fly home, and again a guaranteed fee-generating opportunity
has been provided to the optometrists.

In summary, Senator, one of our greatest natural resources,
senior citizens, your parents and mine, are being reduced to a com-
modity that is bought and sold. They have become the silent vic-
tims of referral networks that take advantage of their extreme vul-
nerability and coerce them into what is many times unnecessary
surgery. :

The really tragic feature of this is that Medicare, through its
payment policy, is a willing participant and I think this simply has
to stop.

Thank you, Senator.

Senator Heinz. Doctor, I thank you very much for some very elo-
quent testimony and we will examine your casebook extremely
carefully. I understand it goes well beyond the subject of cataract
surgery per se and into other issues. Is that not correct?

Dr. WriGHT. That is absolutely correct.

Senator HeiNz. I'd like to welcome Mrs. Isabella McGee who has
come all the way from Salt Lake City, Utah, to be with us.

Mrs. McGee, I understand that because of your vision situation
you're going to ask your niece, I believe her name is Mrs.
DeYoung. :

Mrs. DEYounG. That’s correct.

Senator HEiNz. To read your testimony I understand that you
would be pleased and able to answer any questions; is that right,
Mrs. McGee?

Mrs. McGEE. Yes.

Senator HeiNz. We welcome you, Mrs. McGee or Mrs. DeYoung,
please proceed.

Mrs. DEYouNG. Good morning, Senator. In this statement when I
refer to “I”, it is Mrs. McGee.

Senator Heinz. I understand.

STATEMENT OF ISABELLA McGEE, SALT LAKE CITY, UTAH,
ACCOMPANIED BY LIL DeYOUNG

Mrs. DEYounGg. My name is Isabella McGee. I am 70 years old -
and I do receive Medicare benefits.

I do not have a right eye anymore. I lost my eye because of an
infection after outpatient surgery. It was a kind of infection that
has to be treated right away. '

When I went back to the clinic for follow-ups they didn’t have
the same person look at me each time. When I went back with pain
because of the infection, I had an optometrist look at my eye. He
didn’t think I had an infection. He thought I had something else.
Because of an untreated infection, they had to take my eyeball out.

With the Senator’s permission, I don’t want to mention any
names here today. I just want to tell you, as best I can, what hap-
pened to me.

My family doctor knew I had cataracts. I also had some kind of
drainage problem in both eyes. He referred me to a particular eye
surgeon. I wanted to make sure he was a good surgeon, so I called
our Department of Business Regulations. They told me he was a
very good eye surgeon.
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I met the surgeon when he examined my eyes at his clinic. He
said I'd have very good vision in my right eye if I did a certain
kind of procedure.

Eleven days later he did the operation. It lasted about a half
hour, from 11 to 11:30 in the morning. I was home by noon. I never
saw my surgeon again until I was in the hospital because of compli-
cations. That was nine visits to the clinic over a 2-month period
without seeing my surgeon.

Every time I went to the clinic for follow-up appointments, I saw
whatever doctor they gave to me. I never knew that some of these
doctors were ophthalmologists or some were optometrists. Even if
they told me, I wouldn’t have known the difference.

I had to go back to the clinic more often because problems were
developing. My weight dropped from 105 pounds to 90 pounds. One
night I just paced the floor because my right eye was hot and burn-
ing.

I went into the clinic the next day. The doctor who saw me was
an optometrist I learned later. He told me to use more steroid
drops and come back in 4 days. I learned later that this medication
should not have been prescribed for my infection.

I called their answering service very early the next morning—on
a Saturday—because my eye still hurt. They told me to come in
and a doctor would see me. This time it was an ophthalmologist,
but not my surgeon. He took one look at my eye and sent me to the
hospital straight away.

I stayed in the hospital for a week over Christmas. My surgeon
came in to visit me and brought me flowers. That was nice but his
money couldn’t fix what was wrong with me. ‘

It was a real hard stay in the hospital. They had to put a needle
right in my eye and I could feel every bit of it. It was Christmas
and my family waited until after the holiday to celebrate Christ-
mas with me.

When I got home from the hospital, I went back to the same
clinic three more times. On the third time they told me I might
lose my right eye. That was because of the infection.

Nobody will ever know how hard that was. I might have given
up right there if it wasn’t for my family. When they told me I
might lose my eye, I lost my trust in those doctors.

I went back to my family doctor and he sent me to another eye
doctor for a second opinion. This new doctor told me I had a blind
and painful right eye and there was nothing that could be done to
save it. He sent 'me for a third opinion and when they agreed, the
eye was taken out.

Since then, I have had cataract surgery on my left eye. It’s
harder to have the surgery when you just have one eye. This time I
went to a woman surgeon. She promised me she would do all the
follow-up exams herself, and she did too. She did a good job.

My right eye is still having problems. The new eye irritates the
socket and I'm taking medication for that.

This has been an ordeal for me and I'm really grateful for my
family. I live at home with my husband of 53 years. He had a
stroke so I have to do everything for him—cooking, bathing, every-
thing. Also my niece works and I take care of her little boy. I
really need one good eye to take care of everybody.
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I hope you do something so this kind of thing doesn’t happen to
someone else. I think optometrists are good for certain things. But
when I had my infection, I think I should have been examined by a
different kind of eye doctor. I hope you change this so someone else
does not have to go through what happened to me.

Thank you, Senator. :

Senator HEINz. Mrs. McGee, thank you for some very difficult,
but nonetheless very valuable testimony for our committee and for
our hearing record. I know it has not been easy for you to think
about what you've been through and to relive it a second time as I
know you have during these last few moments and we really are
extremely grateful to you for going through all of that hardship
and heartache all over again.

I think your trip is well worth it, and the pain that you have
shared with us will make a lasting impression on my colleagues as
well as myself. I really do thank you.

Mrs. Sugarmann. Mary Sugarmann, you have come from Pitts-
burgh, Pennsylvania, my hometown. We welcome you and I thank
you for being here. Would you please proceed with your testimony.

STATEMENT OF MARY SUGARMANN, PITTSBURGH, PA

Mrs. SuGARMANN. Good morning, Senator. ‘

My name is Mary Sugarmann and I am from Pennsylvania. I'm
here today to talk about my cataract surgery which took place on
February 17, 1988. :

My surgeon came to see me immediately after the surgery to say
everything went well and to tell me to report to his office the fol-
lowing day where I would see this associate as he himself would
not be in but wanted me to come in on Friday, the 19th, when he
would look at my eye.

My daughter took me to the doctor’s office on the 18th to have
the patch removed from my eye where I was seen by my doctor’s
associate. At that time I had no idea that he was not a surgeon but
was, in fact, an optometrist.

At this time, he told me that my eye looked fine and he did not
believe that it would be necessary for me to come in the next day
but to call that morning and he would let me know. This I did, and
was told that it was not necessary to come in to the office.

My eye felt fine, so on Monday, the 22nd, I returned to work and
had no problems. The following day, the 23rd, the morning went
fine. About 11:30 my eye began to water and pain so I called the
doctor’s office and was told to come in, which I did right away.

Again my doctor was not there and I was seen by the optometrist
who, after examining my eye and putting in some eye drops, told
me to go home, take a couple Tylenol, and take a nap. Because of
the pain I was not able to rest and as the day went on, the pain got
worse.

My daughter called me about 8 p.m. and when she realized how'
much pain I was in, left work to come and take me to the emergen-
cy room at the hospital where I had the eye surgery. There I was
seen by an eye surgical resident who, after examining my eye, had
my daughter and me follow him to another hospital where I was
seen by a surgeon.
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At about midnight that night I was taken to the operating room
for surgery because my eye was greatly infected. Again on Thurs-
day, the 25th, about 5 p.m., I was taken to surgery. On recovery
from that surgery I was told that I would not regain the sight of
my eye.

On Saturday and Sunday the surgeon who did the cataract sur-
gery came to visit me in the hospital and both times told me this
should never have happend and probably occurred in the operating
room.

Looking back on the events that happened, I wonder, if the op-
tometrist had sent me back to the hospital on the 23rd to see a sur-
geon instead or sending me home, that things might not have
turned out differently.

Senator HEinz. Mrs. Sugarmann, thank you very much.

Let me start with you. Did your surgeon tell you before surgery
ghag you would not be seen by him but by an optometrist the next

ay?

Mrs. SuGARMANN. Not before surgery, no.

Senator Heinz. Would it have made a difference to you if you had
known?

Mrs. SucarMANN. No, I probably wouldn’t have thought any-
thing of it.

Segator Heinz. You assumed he would have been another sur-
geon’

Mrs. SUGARMANN. Right.

Senator HEINzZ. And now that you’'ve been through this, would it
make a difference?

Mrs. SUGARMANN. Oh, yes, now it would make a difference. I
would make sure I was seen by a surgeon.

Senator Heinz. By an ophthalmologist?

Mrs. SUGARMANN. Yes.

Senator Heinz. Who was a trained M.D.?

Mrs. SUGARMANN. Right.

Senator HEinz. I must say I think there are a lot of people who
are confused by the difference between an optometrist and an oph-
thalmologist. You discovered that where there are complications
after surgery, there is a very critical difference, one that made a
difference to you more than likely in the loss of an eye.

Mrs. SuGARMANN. Yes, because there was about 10 hours differ-
ence that might have been different.

Senator HEINz. Now, did the optometrist that followed you after
your surgery tell you he was an optometrist?

Mrs. SugarMANN. No.

Senator HEiNz. And you would not have known the difference if
he had; is that right?

Mrs. McGek. That'’s right.

Senator HEINz. Did that seem at all strange to you at the time?

Mrs. SUGARMANN. Probably not. .

Senator HEiNz. What advice would you give to other people who
are thinking of having cataract surgery today? '

Mrs. SucarMANN. First of all that they go to a qualified ophthal-
mologist and that also, especially afterward, be seen by him.

Senator HEINz. So you would insist that they be seen by the sur-
geon after the operation? '
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Mrs. SUGARMANN. Yes.

Senator HEiNz. I think you've illustrated that point the very
hardest possible way by living through the consequences of not
being able to do now what you would recommend to everybody. I
thank you for your testimony.

Let me ask Mrs. McGee. Mrs. McGee, you said that you never
saw the surgeon who operated on your eye until after you were
rushed to the hospital for emergency surgery; is that right?

Mrs. McGek. That’s right.

Senator HEiNz. Did that seem at all strange to you at the time?

Mrs. McGEeEk. Yes.

Senator HeiNnz. Now, how do you feel about that situation—that
you did not see a doctor well in advance or sufficiently in advance
of the surgery?

Mrs. McGee. Well, I don’t think it’s right for us to go see our
doctor and then we can’t see him, we have to see other doctors and
I think that surgeon that done it, the surgeon should be the man to
see you. I don’t think we ought to be tossed from one to another.

Senator HEINz. Now, how is it that you actually got to see a sur-
geon on the day of your emergency surgery? Did you call someone?
How did that come about?

This is when you had to have your emergency surgery subse-
quent to your cataract operation.

Mrs. McGek. I got up at 4 in the morning and I was so miserable,
I was so sick. I only weighed 90 pounds and I just couldn’t go on so
I got up and called the doctor’'s number and I got a nurse and she
told me that there was no doctor on hand right at that minute but
ls)hekwould get ahold of the doctor and she’d have him call me right

ack.

So I waited and finally she called me back and she said for me to
increase my medicine 1 drop every hour and she would try to get
in touch with the doctor and have him call me and talk to me.

So awhile later that doctor, she couldn’t get ahold of him, she got
ahold of another doctor, and he told me to keep on with the medi-
cine, to put hot packs on my face and as soon as they could get
ahold of the surgeon that was in charge at that time, he would call
me. Well, he never did call me.

So finally my sister came and she just took one look at me and
she called the answering service back and she told them, “We've
got to have help.” She says, “My sister is real ill,” and she says, -

“We've got to get ahold of some doctor.”

" So she finally connected us to this head surgeon and he told us to
be at his office at 9 in the morning.

So my sister got me up and got me dressed and took me down to
the clinic and he wasn’t there at that time. We had to wait about
15 minutes for him to get there. And when he came, he took us up
to his office and he just took one look at me and he said to my
sister, he says, “She has got to go to the hospital, she has an infec-
tion. And we must get her over to the hospital as fast as we can.”

So I went over to the hospital and checked in and first thing they
did was put the IV in my arm and then this surgeon, not the sur-
geon that did the operating, his assistant, came in and told me that
they’d do everything they could to help me.
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Senator HEINz. Is that when they said that you were probably
going to lose your eye?

Mrs. McGEeE. No, they didn’t tell me in the hospital I was going
to lose my eye. I had left the hospital and gone back to the clinic.
After I got out of the hospital I had to go back to the clinic. I think
it was the next day or the following day.

And he told me then that the possibility was that I'd have to lose
my eye and he would let me know definitely. So a couple of days
later he called me back and told me that the eye had to be re-
moved on account of my health. My health was down.

Senator HEiNz. Now, you described a situation where you awoke
very early in the morning, you tried to reach your doctor through
the answering service or through the nurse and a doctor, or some-
one you thought was a doctor, called you back. N

I understand, correct me if I'm wrong, that the person who called
you back was not a surgeon or ophthalmologist but, in fact, was an
0.D., a doctor of optometry; is that right?

Mrs. McGee. I think the first doctor that came to me in the hos-
pital was an ophthalmologist.

Senator HeiNz. No, I meant on the phone.

Mrs. McGeE. The one on the phone, I couldn’t tell you what he
was. I don’t know.

Senator Heinz. I understand that the one who called you back
and said to you to put more drops in your eye was in all likelihood,
an 0.D., a doctor of optometry.

Mrs. McGek. I don’t know who that surgeon was at all that gave
me those instructions, gave the nurse instructions.

Senator HEINz. Mrs. McGee, I think you’ve illustrated extremely
well and with a great personal tragedy to yourself what happens
when there is not appropriate and necessary post-operative care
provided by somebody who is fully trained to diagnose and properly
treat the kinds of symptoms that were so apparent to the physi-
cian, the ophthalmologist, when he finally saw you. .

The physician who you saw when you went to the hospital at 9
or 9:30 that morning clearly, as you’ve testifed to, took one look at
you and realized you had a serious problem, an infection.

I think that between you and Mrs. Sugarmann you have illus-
trated very clearly and very tragically and sadly what can happen
in those instances when complications arise and when properly
trained people are not involved in promptly seeing, diagnosing, and
treating those problems.

On behalf of my colleagues on the committee, we very much
share your concern and frustration and above all, thank you both
for being willing to tell your story here at this hearing.

Let me at this point turn to Doctor Pomerance and Doctor
Wright. _

Doctor Pomerance, in your testimony, you’ve described yourself
as an island in the medical community. Are you an isolated case or
are there others who are caught like you between these financial
inducements of optometrists and the professional pressures of oph-
thalmologists?

Dr. PoMERANCE. I think there are others who are involved in
this. Many of them are willing participants because of the lucrative
nature of their practices.

88-297 0 - 89 - 2
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Many of them don't realize what they're getting into until
they’re there and then because of the isolation from the medical
community and the coercion by the optometric system of referrals,
find that they can’t back out of it. Many of them are unwilling par-
ticipants.

Senator HEiNz. Now, you worked at a center which was part of a
chain of centers, as I understand it. These are not uncommon.

To your knowledge, do these kinds of centers rely on optom-
etrists to make the decision to go with surgery and take over pa-
tient care the day after surgery? :

Dr. POMERANCE. I can’t speak to all of the systems obviously
since I was only a participant in one, but in this particular one the
decisionmaking process was to be theirs entirely, that the patient
needed surgery, when the patient was to be released back to the
optometrist and in conjunction with the manager of the practice,
which obviously had a financial arrangement with the optometrists
who were practicing privately, the decisionmaking process for such
things as intraocular lenses, location of surgery, whether it be an
ambulatory surgery, or a hospital-based one, they attempted to
make. I tried to detach myself from their decisionmaking process
in an attempt to remain objective and do what was in the best in-
terest of my patient.

Senator HEinz. Now, you testified that you left so as to provide
what you thought was appropriate medical care to the patients
that you had been seeing.

If you had agreed to, so to speak, play ball, how do you believe
that would have affected the quality ofy care of the patients that
were your responsibility at the center?

Dr. POMERANCE. Primarily it interfered—it would have inter-
fered with an objective decisionmaking process between doctor and
patient. That has been a tried and true long-term benefit to patient
to be able to deal with the physician one-on-one and there is no
place for anybody else to interfere with the decisionmaking.

Sefiator HEINZ. You mentioned decisionmaking. Can you be con-
crete about that? Does that mean you would have been pressured
to perform, if you had agreed to play ball, surgery that might have
been more conservatively managed?

Dr. POMERANCE. Yes, I think there were many instances of pa-
tients who did not get cataract surgery at my practice because
their particular vision problem: No. I, l(?;dn’t present the problem
to them and No 2. could be more conservatively managed with
spectacles or other techniques.

Senator HEINZ. So there can be a wrong presumption fed by the
reimbursement for cataract surgery, that surgery should be per-
formed even when it’s not necessary, when it’s not the best course
for the patient. Is that what we're saying?

Dr. PoMERANCE. I think the financial inducements tend to taint
and release it from its normally objective standpoint.

Senator HEINz. What would you recommend be done at the State
and/or Federal level to address this problem?

Dr. PoMERANCE. That is a complicated problem and it doesn’t
iendl itself neatly to a simple answer. I think starting on the State

evel—

Senator HEINZ. Let me ask a fundamental question.
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Are you saying that there should be no role for O.D.’s or optom-
etrists in cataract surgery?

Dr. POMERANCE. I'm not saying that at all. As a matter of fact,
my participation in the military health care delivery system gave
me a great respect for what optometrists do and what they’re able
to do and as long as they are properly credentialed and trained to
perform and the surgeon is comfortable with their performance, 1
feel there can be a role for them.

However, I do not feel that the decisionmaking process between
the patient and the doctor needs to be forced or coerced in any
way. I feel that the current referral arrangements which exist and
the current payment options which exist through Medicare defi-
nitely are pushing both parties into making decisions that are not
necessarily in the best interest of the patient.

Responding to your original question about what can be done, I
think it needs to start at the State level where regulatory boards
need to readdress the definition of the roles of each of these profes-
sional groups.

They need to further define what is the operative period and
what is not and also they need to assure the public that proper cre-
dentialing and experience is obtained so that co-management of
post-operative patients is safe and in the best interest of the pa-
- tient.

The second thing that can be done is disengaging the medical de-
cision-making from financial incentives. I think the unbundling of
the surgical and post-operative fees was a mistake and gave the
wrong message to both professions, that it was an acceptable prac-
tice, when indeed it might not be.

I think peer review standards need to be elucidated which would
hold the M.D. accountable for whatever decision was made on
behalf of the patient and that would certainly, I think, alleviate
many decisions that are made because of the fear of adverse peer
review.

And most important, I think as has been graphically demonstrat-
ed by the testimony of Mrs. Sugarmann, and even more so by Mrs.
McGee, that the patient must be fully informed and must render
informed consent. They must know who the players are.

All doctors wearing white coats are not the same and I think
they need to be absolutely told, before the surgery, where they're
going, what the ground rules are and let the patient decide wheth-
er this is what they want.

I think they also need to be informed of the fiduciary relation-
ships existing between an optometrist or an optometric group and
the referred-to ophthalmologist.

Senator HEINz. Let me ask you concerning your reference to the
mistake that Congress made in unbundling payments.

Now, prior to 1980 and 1986, the law was that here was a global
fee, but it only went to ophthalmologists, to doctors. In 1980 we
permitted a modifier to be used for payments for aphakia, if I pro-
nounced that correctly?

Dr. PoMERANCE. You did.

Senator Heinz. And in 1986 we permitted, for all types of cata-
ract surgery, for optometrists to be reimbursed, and that such re-
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imbursement goes up to 20 or so percent of the cost of the proce-
dure billed to Medicare by the ophthalmologist.

Now, what would you propose as an alternative to that? You're
saying we made a mistake, as I understand what you said, in let-
ting optometrists participate in that way. :

What should we do instead? And I ask that because the reason
that the Congress did what it did was to avoid the possibility of
double billing. The idea -of having an optometrist paid out of the
global fee was to prevent a second billing by an optometrist for
services that the ophthalmologist might well have rendered. There-
fore both double billing and possibly double services, which is in
nobodg"s interest, especially not the taxpayers’ interest, can be pre-
vented.

How do we solve the problem without creating the other one that
drove Congress to do what it did?

Dr. PoMERANCE. I can understand the problem. This is an expen-
sive procedure for the Government performed on many millions of
people in the course of several years. I think if you define—if the-
States are able to define what is the operation and the post-opera-
tive period and make that the responsibility of the ophthalmologist
and allow him to bill Medicare and get a fee as had previously ex-
isted with the global fee and then define an arbitrary point in time
which is by mutual agreement and with expert advice that patient.
might be released from the M.D.’s care to go back and be cared for
by the optometrist and get services from the optometrist, I feel that
might be reimbursable, I believe, in and of itself.

Again it's not an easy problem and one of the reasons I think
that went into the decisionmaking process to unbundle was to solve
the problem of under-the-table payments for the post-operative
management by a physician to optometrists which is well known—
which is well known to have occurred.

Senator HEINz. That’s before, in a sense, it was legalized?

Dr. PoMERANCE. In a sense that’s exactly my point, in that it was
legalized and that again is a wrong message. The message is that -
it’s acceptable behavior to relinquish the patient immediately after
surgery to go back to the optometrist who may or may not be com-
petent to take care of him.

" The problem here, I think, is the role of the States in defining
what is satisfactory care and I think professional review organiza-
tions, which exist now to monitor many medical services, can be
used to help in this regard as well.

Senator HEINz. Let me ask Dr. Wright.

Dr. Wright, you painted a very bleak picture of how patients are
being deceived into surgery and you described, in part, some of the
tactics used to do that. ,

What are some of the common myths and arguments used to ma-
nipulate people and how can we better educate and protect con-
sumers against that?

Dr. WriGHT. I think the main point that needs to be stressed,
Senator Heinz, is that cataracts do not occur or worsen overnight.
The very idea that someone would think that anybody over 65
doesn’t have early cataract changes is a bit silly; almost 100 per-
cent of human beings that have been on Earth 65 years have cata-
racts. So making the diagnosis of early cataract changes should be
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segregated in the public’s mind from having a cataract that is
somehow functionally significant.

Second, cataracts don’t blind you in the sense of the usual use of
that word. I have never heard an ophthalmologist use the term
“blind” except in the instance in which there is virtually no light
perception in the eye and that is an irreversible circumstance.

I think that cataracts can blind you over a long period of time
but it is a different type of blindness and presumably it’s reversi-
ble. It’s reversible if you had the surgery yesterday; it's reversible
if we do it tomorrow, or a week from tomorrow, or next year; and
the patient, in terms of education along these lines, needs to under-
stand that the myth of going blind rapidly or needing emergency
cataract surgery is just that, it's a myth. There’s plenty of time to
seek a second opinion; there’s plenty of time to talk to your family
physician about your other problems and get his or her advice;
there’s plenty of time to consult your family and make a lot of de-
cisions before you (no pun intended), just blindly follow some refer-
ral path.

Senator HEINz. I'm not going to have time this morning to go
into the details of your casebook, but I understand that there are
some 50 cases in your book that cover instances of ophthalmic-only
induced necessary surgeries and question management of eye dis-
eases that are not related to cataracts by optometrists but illus-
trate the kickbacks or induced referrals that are only part of the
story.

Am I correct?

Dr. WriGHT. That is correct.

Senator HEINz. Let me get to the real heart of the issue. As I
asked Doctor Pomerance, what in your view needs to be done to
prevent the kinds of practices that have been described today?

Dr. WrigHT. I think in the interest of time I would simply say
that I certainly agree with Doctor Pomerance, that unbundling of
fees must be stopped. The way that it is being done right now can
be spread through other areas of medicine, and I think we're al-
ready seeing how it is not the answer to the problem.

Most States can establish for themselves a standard of care and
they don’t do it by sitting down and deciding what one will be. It
can be done and it has been done in North Carolina by polling
every single surgeon qualified to perform this surgery. What you
find when you do that is virtually 98 percent, at least in our State,
are convinced that several post-operative visits up to 5 to 7 weeks
after the surgery are necessary and a part of the services that they
render to their patients.

Senator HEINz. So you're saying that there is a substantial con-
sensus in the medical community as to what appropriate standards
of quality care are?

Dr. WriGHT. I disagree that it’s difficult to set a standard. I very
much agree that a standard is there by the very nature that this
operation has been going on for years and even the most up-dated
techniques have been performed on millions of Americans and I
think the standards that the vast majority of ophthalmologists
agree on—that you couldn’t get 98 percent of them to agree the
sun was shining—but they do agree on what post-operative care is
necessary.
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Senator HEINz. Is there any other medical procedure that is per-
formed as frequently on senior citizens as cataract surgery?

Dr. WriGHT. I'm sorry, I would have no way of answering that.

There certainly is no elective surgical procedure, to my knowl-
edge, on that age group that has been posted as often in hospitals
where I've worked. So in my own experience the answer is that cat-
aract surgery is by far the most frequently performed elective sur-
gery on the over 65 population.

Senator HEINz. One final point of clarification. You're not saying
that optometrists, O.D.’s shouldn’t have some role in post-operative
care.

If I understand what you're saying, the boundary of where the
ophthalmologist or surgeon leaves off and the optometrist’s role
begins needs to be carefully defined and it can be defined by
common standard medical practice?

Dr. WriGHT. I think so, but it does require that the Health Care
Financing Administration (and that the Congress in directing
them) understand that quality of control—quality control of cata-
ract surgery can be and should encompass considerations for pre-
and post-operative standards of care.

These standards are very well-defined and I do not find the ambi-
guity that others have talked about.

Senator HeiNz. Doctor Wright, thank you very much, Doctor Po-
merance, Mrs. McGee, Ms. Sugarmann. We thank you all very
much for being a part of our hearing. - .

We have one other panel of providers and the Government that
we want to hear from and I thank you all and appreciate very
much your participation here today. Thank you.

Our next panel consists of the Deputy Inspector General, Mr.
Bryan Mitchell; Doctor ‘Hunter Stokes who is the Secretary for
Government Relations at the American Academy of Ophthamology;
Mr. Harvey Hanlen, 0.D., Chairman of the Federal Relations Com-
mittee of the American Optometric Association; Charles Booth, the
Director of Office Reimbursement Policy, Health Care Financing
Administration, and Mr. Eric Kriss, the President and Chairman of
Medivision, Inc.

Thank you very much for being here.

I'd like to start with Mr. Mitchell.

STATEMENT OF BRYAN MITCHELL, DEPUTY INSPECTOR GENER-
AL, U.S. OFFICE OF INSPECTOR GENERAL, WASHINGTON, DC

Mr. MrrcHELL. Good morning, Mr. Chairman.

I am Bryan Mitchell, Acting Deputy Inspector General of the De-
partment of Health and Human Services.

In 1985 we testified before the House Select Committee on Aging
on fraud, waste, and abuse in the field of cataract surgery. We pre-
sented our report on Medicare cataract implant surgery, including
details on the kickback arrangements for eye care as well. That
study was on eye care issues.

Overall, 112 investigations related to eye care have led to 17
criminal convictions, the exclusion of 50 eye care professionals for
Medicare program participation and the imposition of $1.8 million
in civil monetary penalties.
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The cataract surgery industry is already a multibillion dollar in-
dustry. According to billing data maintained by the Health Care
Financing Administration, in 1985 surgeons billed $1.2 billion of
which Medicare allowed $907 million.

In 1986, Medicare allowed amounts for surgeons increased to $1.4
billion. The average surgeon in our sample of the case that I will
talk about later who performed his own follow-up care annually,
received $930,000 Medicare payments; but surgeons in our sample °
who refer patients back to optometrists, receive, on the average,
$1.9 million annually from Medicare, because of their higher
volume.

These figures, of course, may not be representative of all oph-
thalmologists but they do indicate that cataract surgery is a lucra-
tive practice.

Senator HEINz. Just to be clear on that, because those are stun-
ning numbers, you're saying that the ophthalmologists that use an
O.D. to deliver some care on average receives more than twice as
much money from Medicare to the tune of $1.9 million per year
from cataract surgery alone than the physician who does all the
work his or herself?

Mr. MrrcHELL. That’s correct.

Senator Heinz. Please continue.

Mr. MircHELL. We were very pleased that Congress took strong
action in OBRA 1985 and OBRA 1986 and 1987 to reduce cataract
surgery fees, limit the markup on IOL and insure equality in pay-
ment for fees paid to ambulatory surgical centers and hospitals.

The coverage of services provided by optometrists was further ex-
panded by OBRA 1986 which authorized Medicare to pay optom-
etrists directly for any service that they are authorized to perform
under their respective State laws.

The Medicare Program generally pays a global fee for cataract
surgery. That global fee covers the pre-surgical evaluation of the
patient, the surgery itself, and the post-cataract surgery follow-up
visits.

HCFA established a billing procedure which allows for the.split-
ting of the global fee between the ophthalmologist and the optom-
etrists, by requiring the ophthalmologist to place a number “54” at
the end of the surgical procedure code.

This modifier “54” identifies for the Medicare carrier that the
ophthalmologist is not going to perform post-cataract surgery
follow-up visits. The Medicare carrier reduces the Medicare pay-
ment by an established percentage. These range from 5 percent to
30 percent. The difference going to the optometrist who does per-
form the follow-up visits and who notifies the carrier of a request
for payment by using the related modifier “55.”

In our current study it was designed to examine the referral ar-
rangements that were allowed for by that change. We focused on
the frequency of such arrangements, potential impact of this prac-
tice on the patient and the Medicare program, the reimbursement
implications and the potential for fraud and abuse.

We randomly selected and examined the payments made on
behalf of 1,000 Medicare beneficaries in eight different locations.
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Our report has not been completed; however, based on analysis
to date, we have some preliminary findings, and we will be happy,
Senator, to submit for the record a copy of that report.!

Senator Heinz. We thank you.

Without objection your entire report will be part of our entire
hearing record.

Mr. MircHELL. Based on the data and our analysis to date we
have found that in 97 percent of the cases we reviewed the ophthal-
mologists billed Medicare a global fee for cataract surgery. The
modifier, the split billing, was used in only 3 percent of the cases.

However, 28 percent of the ophthalmologists we interviewed
permit split billings. These ophthalmologists receive about a third
of their cataract surgery patients as referrals from optometrists.

. The ophthalmologists in our sample who used optometrists for

follow-up care compared to those who perform their own post-surgi-
gal care generally have fewer years in practice; perform a much
higher percentage of their surgeries in ASC’s; having a much
higher percentage of their patients referred to them from an op-
tometrist, 33 percent as compared to 7 percent; tend to follow their
patients for a shorter time after surgery; perform a significantly
greater number of cataract surgeries, resulting in a much higher
annual payment from Medicare, that is, $1.9 million for those who
allow optometrists to run the follow-up care versus $930 for those
who don’t.

We also sought to determine the extent of services performed by -
ophthalmologists when optometrists billed for follow-up surgical
care. We found that 88 percent of the ophthalmologists personally
examined all their patients prior to and the day following surgery
to identify potential surgical complications. This even though they
are on a split billing rate.

As I have previously stated, we found that in 97 percent of the
cases the ophthalmologists in our sample billed and received the
global fee payment. In only 3 percent of cases did the surgeon use
the modifier indicating that the post-surgical follow-up care would
be provided by another professional.

We discovered that a small percentage of optometrists also bill
Medicare for payments even though the ophthalmologists had
billed for and received the global fee. We believe that HCFA will
resolve this problem administratively with the carriers.

In conclusion, Mr. Chairman, we anticipate that the rapid,
almost explosive growth of these arrangements and the fact that
we still have under review 60 eye care cases may represent a need
for further legislation. ‘

As you know, we have previously recommended requiring a man-
datory second surgical opinion program for elective surgeries. We
continue to believe that a second surgical opinion program is the
best way to make beneficiaries more informed consumers of health
care services.

We also strongly support the recent decision by HCFA to require
the PRO’s to certify the need for all cataract surgeries prior to sur-

! See appendix 6, p. 279.
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gery, although such certification lacks consumer educgtion benefits
of second surgical opinions.

The Office of the Inspector General is concerned thiat Medicare is
indeed vulnerable to abusive referral arrangements. The recent
identification of local physicians who have received kickbacks from
laboratories clearly illustrates how vast these referral networks
can be, and how easily abused.

Finally, I would like to emphasize that although we believe that
overpayments identified in our study should be recovered through
administrative actions, we would view a pattern of such behavior
as a submission of false claims, subject to prosecution.

The Medicare and Medicaid Patient and Program Protection Act
of 1987 to which we’re indebted to your leadership, Mr. Chairman,
gives us expanded authorities to deal with cases such as these. We
will continue our efforts to prosecute, exclude and sanction health
care professionals who attempt to defraud the Medicare and Medic-
aid programs.

Thank you.

[The prepared statement of Mr. Mitchell follows:]
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TESTIMONY
OF
BRYAN MITCHELL
DEPUTY INSPECTOR GENERAL
DEPARTMENT OF HEALTH AND HUMAN SERVICES
BEFORE THE
SPECIAL COMMITTEE ON AGING
ON
OPTOMETRY - OPHTHALMOLOGY REFERRAL ARRANGEMENTS
MAY 23, 1988

GOOD MORNING, MR. CHAIRMAN AND MEMBERS OF THE SPECIAL
COMMITTEE ON AGING. I AM BRYAN MITCHELL, ACTING DEFUTY
INSPECTOR GENERAL OF THE DEPARTMENT OF HEALTH AND HUMAN
SERVICES. I AM HERE THIS MORNING AT YOUR REQUEST TO SHARE
THE PRELIMINARY RESULTS OF OUR CURRENT STUDY ON CATARACT
SURGERY. HOWEVER, BEFORE éLABORATING ON THE FINDINGS OF THAT
STUDY, I WOULD LIKE TO PROVIDE ' THE COMMITTEE WITH SOME
BACKGROUND ON THIS ISSUE AND THE EXTENT OF QUR IMNVOLVEMENT IN

THIS AREA.
BACKGROUND

CATARACT SURGERY IS THE PROCEDURE MOST FREQUENTLY PERFORMED
ON THE MEDICARE POPULATION IN THE UNITED STATES TODAY. ABOU?

1.3 MILLIOK AMERICANS WILL HAVE A CATARACY REMOVED THIS VEAR..

HISTORICALLY, CATARACT SURGERY WAS PERFORMED IN AN INPATIENT

HOSPITAL SETTING. SURGERY TOOK AS LONG AS 2 HOURS AND

USUALLY WAS PERFORMED UNDER GENERAL ANESTHESIA. RNOSPITAL .

STAYS OF UP TO 7 DAYS WERE USUALLY THE R'UL‘B, BUT TRAT LENGTH
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OF STAY HAS BEEN GREATLY REDUCED, AND TODAY MOST CATARACT

SURGERIES ARE PERFORMED IN AN AMBULATORY SETTING.

IN 1985, THE OFFICE OF INSPECTOR GENERAL TESTIFIED BEFORE THE
HOUSE SELECT COMMITTEE ON AGING 'ON FRAUD, WASTE AND ABUSE IN
THE FIELD OF CATARACT SURGERY. AT THAT HEARING, WE PRESENTED

OUR REPORT ON MEDICARE CATARACT IMPLANT SURGERY.

THE STUDY PRESENTED AT THAT HEARING WAS PART OF OUR

INCREASING INVOLVEMENT IN EYE CARE ISSUES. IN ADDITION TO
" INSPECTIONS OF POLICY ISSUES, WE HAVE INVESTIGATED CASES
WHERE MEDICARE WAS BILLED FOR SERVICES NOT RENDERED; OR
BILLED FOR SERVICES AFTER THE SURGEON HAD BEEN EXCLUDED FROM.
THE MEDICARE AND MEDICAID PROGRAM; OR IN CASES WHERE THE
SURGEON B;LLED MEDICARE FOR MORE EXPENSIVE SERVICES THAN
PROVIDED.

LET ME HIGHLIGHT FOR YOU SOME OF OUR CASES.

AN OPHTHALMOLOGIST BILLED THE MEDICARE PROGRAM FOR A SURGICAL
LASER PROCEDURE CALLED ARGON LASER TRABECULOPLAS