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  DON Agency-Level Acquisition Dispute Mediation  

When both parties agree to a form of alternative dispute resolution (ADR), it can                                                                             be a very effective tool for problem resolution.  “ADR procedures may be used at any time that the contracting officer has authority to resolve the issue in controversy.”
 Two popular Acquisition ADR processes employ Armed Service Board of Contract Appeals (ASBCA) judges as neutrals and are described in the ASBCA’s  Rules:
 the settlement judge procedure,
 (an evaluative mediation process); and the summary trial with binding decision procedure, (an arbitration-like process).
 

DON agency-level acquisition dispute mediation (Agency Mediation) provides DON contracting officers and attorneys another, less formal ADR option to consider.  Agency Mediation assigns a neutral DON mediator with acquisition litigation experience to help the parties resolve their acquisition disputes quickly.  The assigned DON mediator will not have a stake in the outcome of the dispute, must conduct the mediation in an impartial manner, and must withdraw from the mediation if unable to serve in a neutral role.  DON mediators facilitate the parties’ voluntary outcome.  They neither provide an evaluation of the merits of the claim nor advocate an outcome.  Agency Mediations can be terminated by either of the parties or the mediator; if the mediation is terminated the dispute will proceed as if no mediation occurred.


In Agency mediation the DON mediator helps the parties structure the dispute negotiations to expand the opportunity for solutions. The DON mediator facilitates the parties' resolution of the dispute by acting as a catalyst, focusing discussions, and assisting in the exchange of information.  Mediation sessions typically involve the use of joint meetings and private sessions, called caucuses, to identify issues and explore resolution options.  The DON mediator uses a facilitative mediation style and will not provide a neutral evaluation of the parties’ claims or defenses, but might ask tough questions, typically in the caucuses.  These probing questions clarify issues, raise issues for consideration, and reality-test the parties’ assumptions.  


Mediation caucuses provide a confidential opportunity for discussion: the DON mediator will keep all Dispute Resolution Communications (DRCs) confidential in accordance with the ADR Act of 1996
 and the Agency Mediation Consent to Mediate form.  The mediator will not willingly testify for or against either party in a court of law or an administrative process.  Neither the mediator nor the Agency Mediation program administrators will keep a written record of DRCs made at the session.

Contact the DON ADR Program Office (202-685-7000, adr@ogc.law.navy.mil) for help in determining when ADR is appropriate, and which ADR process is most appropriate.

� FAR33.214(c)


� � HYPERLINK "http://docs.law.gwu.edu/asbca/rule.htm" ��http://docs.law.gwu.edu/asbca/rule.htm�


� � HYPERLINK "http://docs.law.gwu.edu/asbca/info/doc/SETTJDGE.DOC" ��http://docs.law.gwu.edu/asbca/info/doc/SETTJDGE.DOC�


� � HYPERLINK "http://docs.law.gwu.edu/asbca/info/doc/SMRYTRIL.DOC" ��http://docs.law.gwu.edu/asbca/info/doc/SMRYTRIL.DOC�


� 5 U.S.C. § 571 et. seq.





