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Chapter I


INTRODUCTION


This is the 30th Annual Report of the Marine 
Mammal Commission, covering the period 1 Janu
ary through 31 December 2002.  It is being sub
mitted to Congress pursuant to section 204 of the 
Marine Mammal Protection Act of 1972. 

Established under Title II of the Act, the Ma
rine Mammal Commission is an independent agency 
of  the Executive Branch.  It is charged with review
ing and making recommendations on domestic and 
international actions and policies of  all federal agen
cies with respect to marine mammal protection and 
conservation and with carrying out a research pro
gram. 

The purpose of this report is to provide timely 
information on management issues and events un
der purview of  the Marine Mammal Commission 
in 2002. The report is provided to Congress, fed
eral and state agencies, public interest groups, the 
academic community, private citizens, and the in
ternational community.  When combined with past 
reports, it describes the evolution and progress of 
U.S. policies and programs to conserve marine mam
mals and their habitats.  To ensure accuracy, report 
drafts were reviewed by federal and state agencies 
and knowledgeable individuals. 

The Commission Chairman, after consulta
tion with the Council on Environmental Quality, 
the National Science Foundation, and the National 
Academy of Sciences/National Research Council 
and with the concurrence of other Commission
ers, appoints persons to the nine-member Commit
tee of  Scientific Advisors on Marine Mammals.  The 
Marine Mammal Protection Act requires that com
mittee members be scientists who are knowledge
able in marine ecology and marine mammal affairs. 

Appropriations to the Marine Mammal Com
mission in the past five fiscal years have been as 
follows: FY 1998, $1,185,000; FY 1999, 

$1,240,000; FY 2000, $1,265,000; FY 2001, 
$1,696,260; and FY 2002, $1,956,000. The 
Commission’s appropriation for the current fiscal 
year, FY 2003, is $3,050,000. 

Thirty Years of  the Marine 
Mammal Protection Act 

October 2002 marked the 30th anniversary 
of the Marine Mammal Protection Act. The Act 
was the first of a series of landmark environmen
tal laws enacted in the early 1970s that included 
the Clean Air Act, Clean Water Act, the Endan
gered Species Act, the Magnuson Fisheries Con
servation and Management Act, the Coastal Zone 
Management Act, the National Forest Management 
Act, and others. 

The Marine Mammal Protection Act was the 
first legislation to call for an ecosystem approach 
to natural resource management and conservation. 
It prohibited the hunting, killing, capture, and/or 
harassment of marine mammals unless the propo
nent of an activity could demonstrate that the ac
tivity would not cause the affected animals to be 
reduced below their optimum sustainable popula
tion level. In effect, this new requirement shifted 
the burden of  proof  from government conserva-
tion/management agencies to resource users to 
demonstrate that taking of a marine mammal would 
not be detrimental to the affected species or stocks. 
The Act also established the Marine Mammal Com
mission and its Committee of Scientific Advisors 
to oversee and advise federal agencies on measures 
needed to meet the Act’s goals and provisions. 

Although the United States was still engaged 
in the commercial harvest of  some marine mam
mals in 1971, the general public was clearly inter
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ested then, as now, in the protection of  these spe
cies.  Three issues provided a major impetus for 
the enactment of the Act: 

(1) the failure of the International Whaling
Commission (IWC) to prevent the overexploitation 
and near extinction of stocks of large whales 
throughout the world; 

(2) the killing of hundreds of thousands of
dolphins each year in the eastern tropical Pacific 
Ocean by tuna fishermen; and 

(3) the clubbing and skinning of tens of thou-
sands of newborn harp seals each spring in ice fields 
of the North Atlantic for the fur market. 

Since Congress passed the Act, many new con
cerns related to marine mammal conservation have 
demanded attention. These include the following— 
• the unintentional take of many marine mammals
incidental to commercial fisheries; 
• mortality and injury from ship strikes;
• offshore oil and gas development; 
• point and nonpoint source pollution;
• human sources of ocean noise; and
• climate change.

Scientists and managers have made significant 
progress over the last 30 years in understanding 
marine mammal populations and addressing the 
issues that affect them and the ecosystems of which 
they are a part. Most marine mammal stocks in 
U.S. waters and many stocks elsewhere around the 
world are in better condition now than in 1972 
when Congress passed the Act.  Table 1 gives ex
amples of how Americans and others around the 
world have changed their perspectives on marine 
mammal conservation.  Congress has amended the 
Act periodically in response to changing biologi-
cal/ecological knowledge and socioeconomic con
ditions.  The following briefly describes some of 
the accomplishments scientists and managers have 
made since 1972 and challenges that lie ahead. 

Commercial Whaling 
In 1986 the IWC adopted a moratorium on 

commercial whaling pending review of the status 
of  the exploited whale stocks and revision of  pro
cedures for determining and enforcing catch limits. 
Subsequently, the IWC Scientific Committee as
sessed the status of  various whale stocks and rec
ommended a revised procedure for estimating catch 
levels that could be sustained at levels that would 
lead to recovering and/or maintaining affected 
stocks at their maximum net productivity levels. 

The IWC has been unable to agree on an observa
tion and inspection regime to ensure compliance 
with catch levels that might be authorized. Con
sequently the moratorium remains in place. How
ever, in 1993 Norway, which had objected to and 
therefore was not bound to the moratorium, re
sumed commercial exploitation of minke whales 
in the North Atlantic.  Also, Japan has authorized 
the taking of minke whales in the Antarctic and 
minke, sperm, sei, and Bryde’s whales in the west
ern North Pacific under a provision of the Interna
tional Whaling Convention that allows IWC mem
bers to take whales for scientific research. 

The Tuna-Dolphin Problem 
This has been one of the most contentious 

marine mammal conservation problems since Con
gress passed the Marine Mammal Protection Act 
in 1972. Litigation brought by both environmen
tal groups and affected fishery groups has stymied 
Congressional and Executive branch efforts to find 
a long-lasting resolution. In its first five years of 
existence (1974–1978), the Marine Mammal Com
mission and its Committee of Scientific Advisors 
devoted more resources to assessing the effects of, 
and possible means for preventing, the mortality 
and injury of  dolphins in the eastern tropical Pa
cific tuna fishery than to all other marine mammal 
conservation issues combined.  Estimated mortal
ity has been reduced from more than 400,000 in 
1972 to fewer than 1,500 in 2002. However, the 
practice of setting purse seines around dolphin 
schools to catch tuna that associate with the dol
phins continues and may be preventing recovery 
of at least three dolphin stocks that were severely 
depleted by the fishery before mortality rates were 
reduced. On the last day of 2002 the Department 
of Commerce announced that it had concluded that 
tuna purse seine fishing on dolphins posed no more 
than a negligible impact on three dolphin popula
tions, thereby enabling imports of tuna from for
eign countries into U.S. markets with “dolphin-
safe” labels.  Environmental groups immediately 
filed suit to prevent the tuna imports. 

The Harp Seal Problem 
The killing of newborn, whitecoat harp seals 

in Canada was controversial for two reasons: club
bing was believed by many environmental groups 
and scientists to be inhumane; and the level of take 
of both harp and hooded seals was thought by some 
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scientists and resource managers to be unsustain
able and causing substantial population declines. 
The Marine Mammal Protection Act prohibited 
import into the United States of  marine mammals 
and products from marine mammals that were 
nursing or less than eight months old when taken 
from the wild. This stopped the importation of 
whitecoat furs into the United States. 

Substantial markets for seal skins remained 
in Europe. By 1981 more than 200,000 mostly 
newborn harp seals were being killed annually in 
Canada. In 1983 the European Union banned im
portation of  furs from harp and hooded seals. 
Catches plummeted to a low of 25,934 harp seals 
and 33 hooded seals in 1986. Between 1983 and 
1995 harvests averaged fewer than 55,000 harp 
seals and 1,000 hooded seals, far below the annual 
catch levels of 186,000 harp seals and 2,340 to 
15,000 hooded seals authorized by Canada. At 
the same time, catastrophic declines in cod catches 
occurred in the Northwest Atlantic. Many fisher
men and fishery managers in Canada, however, at
tributed the decline in cod to increases in the harp 
seal population. Notwithstanding the greater like
lihood that the cod decline was due to overfishing, 
Canada began subsidizing the harp seal hunt in 
1994. In 1995 Canada increased the allowable 
catch to 250,000. The subsidies have been contin
ued. In 1997 Canada authorized a catch of 
275,000, which many scientists believe cannot be 
sustained and will cause the affected population 
to be reduced substantially below its maximum net 
productivity level. In the meantime, cod stocks 
have shown no sign of recovery. 

Unintentional Bycatch of Marine 
Mammals in Commercial Fisheries 

Marine mammals are caught unintentionally in 
nearly all commercial fisheries.  Recognizing this, 
Congress included in the Marine Mammal Protec
tion Act a provision for permitting the take of  ma
rine mammals incidental to commercial fisheries 
when the taking would not disadvantage the affected 
species or stocks. As enacted originally, the Act pro
hibited taking from stocks that were endangered, 
threatened, or depleted, or from which the status 
was uncertain.  A court ruling in 1987 (Kokechik 
Fishermen’s Association v. Secretary of  Commerce) raised 
questions as to whether incidental take permits could 
be issued to many of the fisheries known to catch 
marine mammals unintentionally.  Such a prohibi

tion would have severely curtailed many fisheries, 
leading Congress, in 1988, to enact a five-year ex
emption to the permitting requirement.  This en
abled the National Marine Fisheries Service, in con
sultation with the Commission to develop a new 
regime to govern incidental taking.  The Commis
sion recommended guidelines for the new regime 
in July 1990. Among other things, the Commis
sion recommended that the new regime allow the 
incidental taking of endangered, threatened, and 
depleted marine mammals when the taking will not 
significantly delay recovery of the affected species 
or stock.  The Commission’s recommended guide
lines provided the basis for the potential biological 
removal concept that constitutes the foundation of 
the new incidental take regime adopted in the 1994 
amendments to the Marine Mammal Protection Act. 
The regulatory regime implementing these amend
ments attempts to minimize the impacts on both 
affected fishermen and marine mammal stocks. 

Recent Environmental Threats 
to Marine Mammals 

Many threats to marine mammals and their 
ecosystems were not recognized or anticipated when 
the Marine Mammal Protection Act was enacted in 
1972: entanglement in lost and discarded fishing 
gear and other types of persistent marine debris; 
collisions with ships; disturbance and possible mor
tality associated with loud sounds from human 
sources; and introduction of increasing amounts 
of fertilizers, pesticides, pharmaceuticals, and other 
chemical contaminants into the world’s oceans. 

Marine Debris—The marine debris problem 
arose from the use of nonbiologically degradable 
plastics and other synthetic materials for fishing 
nets and lines, and packaging materials such as soda 
and beer six-pack holders.  Scientists first recog
nized the problem in the late 1970s and early 1980s 
when increasing numbers of fur seals on the Pribilof 
Islands breeding grounds were entangled in bits of 
discarded fishing gear, six-pack holders, etc. Be
cause of the associated decline in the fur seal popu
lation, the Commission recommended in 1982 that 
the National Marine Fisheries Service convene an 
international workshop to assess the magnitude and 
sources of the problem and what could be done to 
address it. The workshop was held in Honolulu in 
November 1984 and led to a worldwide effort to 
document and eliminate the causes of the prob
lem. The Presidential Task Force on Persistent 
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Marine Debris, on which the Commission partici
pated, called on the United States to support and 
implement international and domestic regulations 
to prohibit intentional dumping of plastic prod
ucts in marine waters. 

Ocean Noise—The first indication that hu
man sources of ocean noise might be a problem 
surfaced in the late 1970s when ringed seal distri
butions off the north coast of Alaska changed in 
response to high-energy seismic surveys exploring 
for offshore oil and gas deposits.  The effects were 
biologically insignificant, leading Congress to 
amend the Marine Mammal Protection Act in 1981 
and again in 1986 to exempt such activities from 
the Act’s general moratorium on taking.  This en
abled the National Marine Fisheries Service and 
the Fish and Wildlife Service to authorize taking 
of small numbers of marine mammals incidental 
to such activities when the effects would be negli
gible. 

Conservationists raised new concerns in the 
early 1990s when the Defense Department funded 
studies to determine whether high-intensity (very 
loud), low-frequency sounds could be transmitted 
across ocean basins to detect changes in ocean tem
perature related to global warming.  Cetaceans pro
duce similar sounds, presumably to communicate 
over distances of hundreds if not thousands of 
miles.  Scientists and environmental groups raised 
concerns that the sound transmissions would mask 
these low-frequency communications or otherwise 
interfere with the normal behavior of  a variety of 
marine species, including fishes and sea turtles as 
well as marine mammals. Marine mammal studies 
done as part of  the Acoustic Thermometry of 
Ocean Climate Program found some subtle changes 
in the distribution, movement, and other behavior 
patterns of the animals studied. The effects were 
judged to be biologically insignificant. 

Further concerns were raised in 1996 when 
the Navy announced plans to deploy a low-fre-
quency active (LFA) sonar to detect new classes 
of  quiet submarines at distances up to 200 miles. 
Concerns over sound in the marine environment 

were heightened in March 2000 when at least 17 
cetaceans, including 14 beaked whales, beached 
themselves in the northern Bahama Islands follow
ing a Navy exercise involving use of midfrequency
range sonars.  Similar stranding incidents have oc
curred along other coasts where military operations 
were using mid-range sonars. 

Although the sources and characteristics of 
sounds used for these purposes differ, the poten
tial effect that some types of noises may have on 
cetaceans is unknown but possibly significant. En
vironmental groups have challenged permits issued 
by the National Marine Fisheries Service and other 
government programs regarding various sources of 
sounds in the marine environment. Gaining a bet
ter understanding of how different types of sound 
affect different species of marine mammals is a 
high priority. 

Conclusion 
The Marine Mammal Protection Act has fos

tered a better understanding of marine mammals 
and their habitats.  The Marine Mammal Commis
sion and its Committee of Scientific Advisors has 
been instrumental in overseeing implementation 
of the Act, focusing attention on new management 
issues, and advising federal agencies and others on 
innovative solutions to resolve highly contentious 
scientific and management issues. At the time it 
passed, the Marine Mammal Protection Act took 
an unprecedented approach to conservation and 
management of  overexploited species.  It has been 
successful in stemming the tide of overexploitation 
and ushering the recovery of marine mammal popu
lations.  Future threats to marine mammals will 
continue to arise, bringing new challenges to re
searchers and managers.  Advances in marine mam
mal and other realms of science and evolution of 
the Act and policies regarding its implementation 
hold the best opportunity to ensure that healthy 
populations of marine mammals will exist for fu
ture generations. 

5






Chapter II


REAUTHORIZATION OF THE

MARINE MAMMAL PROTECTION ACT


The Marine Mammal Protection Act was en
acted in 1972. Since then, it has been amended and 
reauthorized several times.  The most recent autho
rization, enacted in 1994, extended appropriation 
authority for carrying out the provisions of  the Act 
through fiscal year 1999. Although the Act has not 
been reauthorized since then, its provisions remain 
in effect and Congress continues to appropriate 
funds to carry out its mandates. 

As a matter of course, Congress examines the 
implementation of the Act during the reauthoriza
tion process.  It is not uncommon for amendments 
to be made at such intervals.  For example, major 
amendments were enacted in 1984, 1988, and 
1994, the last three times the Act was reautho
rized. The Act may also be amended at other times, 
as it was in 1997 when significant changes were 
made to the Act’s tuna-dolphin provisions (see 
Chapter IV). Most recently, the Act was amended 
by the Marine Mammal Rescue Assistance Act of 
2000, enacted as Title II of Public Law 106-555. 
This Act created the John H. Prescott Marine Mam
mal Rescue Assistance Grant Program and directed 
the Secretary of Commerce to initiate a study of 
the environmental and biological factors that may 
be contributing to the increase in mortality events 
involving the eastern North Pacific stock of gray 
whales.  The grant program is discussed in Chapter 
VI of this report. 

Background 
Congress began the most recent process to 

reauthorize the Marine Mammal Protection Act in 
1999. As discussed in previous annual reports, the 

Subcommittee on Fisheries Conservation, Wildlife, 
and Oceans of the House Resources Committee 
held an initial hearing in June 1999. The Marine 
Mammal Commission and the other federal agen
cies with primary responsibilities under the Act 
testified on implementation of the 1994 amend
ments and identified problems that may warrant 
additional legislation. The statement submitted by 
the Commission provided a comprehensive review 
of the 1994 amendments, described the steps taken 
to implement those amendments, and identified 
those provisions that had yet to be fully imple
mented. The statement also identified particular 
areas where further amendments may be useful and 
on which Congress may want to focus attention as 
it considers reauthorizing the Act. A summary of 
the Commission’s recommendations and the full 
text of  the Commission’s statement were included 
in the 1999 annual report. 

Further hearings were held in April 2000 be
fore the House Subcommittee on Fisheries Con
servation, Wildlife, and Oceans.  The Chairman 
of the Commission testified at the first of two hear
ings.  That hearing examined implementation of 
section 118 of the Marine Mammal Protection Act, 
the regime to govern the taking of marine mam
mals incidental to commercial fisheries enacted in 
1994. The Commission’s testimony summarized 
the requirements of the applicable statutory pro
visions and actions taken to establish take reduc
tion teams to address the most significant sources 
of  marine mammal mortalities and serious injuries. 
The Commission noted that the existing statutory 
framework was fundamentally sound but offered 
suggestions as to how the process might be im
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proved.  Further discussion of  the Commission’s 
recommendations and the full text of its statement 
can be found in the 2000 annual report. 

At a second hearing, also held in April 2000, 
representatives of the National Marine Fisheries 
Service, the Fish and Wildlife Service, and Alaska 
Native organizations provided testimony that ex
amined efforts to develop and implement coop
erative agreements between the Services and those 
organizations under section 119 of the Marine 
Mammal Protection Act. All participants in that 
hearing recognized the benefits to the conserva
tion of marine mammals that had been and could 
be derived from such agreements.  However, they 
also identified shortcomings regarding the existing 
provisions and recommended that the Act be 
amended to authorize the parties to enter into en
forceable agreements that would allow for the man
agement of  subsistence harvests before an affected 
marine mammal stock is designated as depleted. 
As discussed in the Commission’s 2000 annual re
port, the two Services, along with the Commis
sion, met with representatives of Alaska Native 
organizations following that hearing to fashion a 
proposal for Congressional consideration that 
would expand the existing authority for coopera
tive agreements to enable the parties to set har
vest limits for both depleted and nondepleted spe
cies. 

The joint proposal on co-management of sub
sistence taking by Alaska Natives was a central 
element of a proposed bill transmitted to Congress 
by the Secretaries of Commerce and the Interior 
during the 2000 legislative session. That bill also 
would have authorized appropriations for the Ma
rine Mammal Commission, the Department of 
Commerce, and the Department of the Interior to 
carry out their responsibilities under the Act 
through fiscal year 2005. Further, the bill recom
mended extensive revisions to the Act to address 
various problems that had arisen since the last re
authorization and to clarify certain provisions of 
the 1994 and 1997 amendments. Among other 
things, the bill proposed by the Administration 
would have amended the Act to clarify the pur
poses for which marine mammals may be exported 
from the United States, streamline the process for 
permitting the import of  polar bear trophies from 
Canada, prohibit the display of cetaceans in trav
eling exhibits, expand the coverage of section 118 
to include incidental taking by certain recreational 

fishermen, eliminate the requirement to prepare a 
take reduction plan for those strategic stocks for 
which fishery-related mortality and serious injury 
are negligible, increase the available penalties un
der the Act, authorize funding for research grants 
under section 110 of the Act, and revise the statu
tory definition of  the term harassment.  The Ad
ministration reviewed and reworked the draft bill 
during 2001 and 2002 and submitted a new pro
posal to Congress in 2002. 

The Subcommittee on Fisheries Conservation, 
Wildlife, and Oceans of the House Resources Com
mittee again turned its attention to Marine Mam
mal Protection Act reauthorization during the 2001 
session of  Congress.  On 11 October 2001 the Sub
committee held a day-long oversight hearing on the 
Act to consider a broad range of topics bearing on 
reauthorization and possible amendments. The 
Commission’s Chairman participated on a panel of 
government agencies and, along with the heads of 
the National Marine Fisheries Service and the Fish 
and Wildlife Service, provided an assessment of 
the implementation of the 1994 amendments to 
the Act and identified areas where amendments 
would be useful. A representative of the Depart
ment of State also participated on that panel, pre
senting testimony concerning the bilateral polar 
bear agreement concluded between the United 
States and Russia in October 2000. Other panels 
focused on issues related to ocean noise and the 
deployment of Navy sonar systems, marine mam-
mal–fishery interactions, cooperative efforts be
tween Alaska Natives and federal agencies to man
age subsistence hunting of marine mammals, 
public display permits, and the conservation of 
California sea otters.  The text of  the Commission’s 
testimony, which focused on updating the Subcom
mittee on recent actions taken to implement the 
1994 amendments, identifying those actions that 
had yet to be completed, and calling attention to 
those areas where amendments might be warranted, 
can be found in Appendix D of  the Commission’s 
2001 annual report. 

On 9 November 2001 the Commission was 
sent a series of follow-up questions from members 
of the Subcommittee. Those questions focused 
on four issues—ocean noise, the Act’s definition 
of harassment, polar bear sport hunting, and prob
lems associated with the maintenance of polar 
bears at a traveling exhibit in Puerto Rico.  The 
Commission drafted its responses to these ques
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tions and submitted them for interagency review 
and coordination in mid-December.  Clearance 
through that process took longer than expected 
and, as a result, the Commission’s responses were 
not transmitted to Congress until 29 March 2002. 
Copies of those responses can be obtained by con
tacting the Commission. 

Activities in 2002 

Introduced Bill 
Representative Wayne T. Gilchrest, Chairman 

of  the Subcommittee on Fisheries Conservation, 
Wildlife, and Oceans, introduced H.R. 4781 on 21 
May 2002 to reauthorize appropriations under the 
Act through fiscal year 2007. The bill sought to 
address some, but not all, of the issues identified 
by the Commission and others at previous reau
thorization hearings.  The bill deferred consider
ation of some major issues, such as the desirability 
of adding a mechanism to restrict subsistence hunt
ing by Alaska Natives before a stock becomes de
pleted, until a new recommended bill had been pro
vided by the Administration. 

Among the amendments that had been advo
cated by the Commission and other agencies at re
authorization hearings, H.R. 4781 would have— 
• authorized appropriations under the Act for a
five-year period; 
• amended the Act’s cultural exchange provision 
[section 101(a)(6)] to clarify that exports of ma
rine mammal products as part of such exchanges 
by Alaska Natives and Native inhabitants of Rus
sia, Canada, and Greenland, as well as imports, are 
authorized; 
• eliminated the notice and comment requirements
for each permit authorizing the importation of a 
polar bear trophy from Canada, replacing it with a 
semiannual reporting requirement; 
• added an explicit prohibition on the unauthorized
release of captive marine mammals; 
• required take reduction plans prepared under sec-
tion 118(f) to consider the impacts of recreational 
as well as commercial fisheries; 
• increased the presence of National Marine Fish-
eries Service employees at the meetings of  take 
reduction teams; 
• required the Service to reconvene take reduction 
teams before publishing any take reduction plan 
that differs from that recommended by the team; 
and 

• eliminated the provision restricting the amount
the Commission can spend on experts or consult
ants to $100 per day. 

The bill also included several provisions that 
had not been specifically recommended by the 
Commission or other federal agencies, either in the 
proposed bill submitted by the previous Adminis
tration or in Congressional testimony.  For example, 
H.R. 4781 would have directed the Secretary of
Commerce to conduct additional research on the 
nonlethal removal and deterrence of nuisance pin
nipeds, aimed primarily at pinniped-fishery inter
actions. The bill also would have amended the 
Whaling Convention Act of  1949 (16 U.S.C. § 916c) 
to allow Alaska Native subsistence hunters to seek 
and receive assistance in towing struck whales to 
shore in emergency situations.  Another provision 
of the bill would have changed the Marine Mam
mal Protection Act’s grandfather provision appli
cable to the importation of polar bear trophies from 
Canada to allow the importation of all bears taken 
legally in Canada before 18 February 1997, the date 
on which the Fish and Wildlife Service published 
its regulations allowing imports from some, but not 
all, of  the Canadian populations.  This would re
place the existing provision, which allows impor
tation of those bears taken before 30 April 1994, 
the date on which the 1994 amendment authoriz
ing imports was enacted. Imports of polar bear 
trophies taken after the cut-off date would con
tinue to be allowed only if the bear was taken from 
one of  the populations approved by the Service. 
Other amendments included in the Gilchrest bill 
would have extended existing certificates of ex
emption issued under the Endangered Species Act 
that allow for the manufacture and sale of 
scrimshaw products for an additional eight years 
and would have eliminated the requirement that 
the Marine Mammal Commission be staffed by no 
fewer than 11 employees. 

Congressional Hearing 
The House Subcommittee on Fisheries Con

servation, Wildlife, and Oceans convened a hear
ing on 13 June 2002 to solicit comments on H.R. 
4781. The Commission’s Chairman provided tes
timony on behalf of the Commission. Other agen
cies represented on a panel of government wit
nesses included the Department of Defense, the 
Navy, the National Marine Fisheries Service, and 
the Fish and Wildlife Service.  A second, nongov
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ernment panel consisted of representatives of en
vironmental organizations, commercial and sport 
fishermen, and, representing the scientific commu
nity, a research oceanographer.  (See Appendix D 
of  this report for the Commission’s testimony.)  The 
statements of the other witnesses who testified at 
the hearing can be found at the House Resources 
Committee’s web site (http://www.house.gov/re-
source s/107cong/f i she r i e s/2002 jun13/  
agenda.htm). 

For the most part, the Commission believed 
that the proposals included in H.R. 4781 were ap
propriate, but believed that several of the provi
sions needed to be expanded to address a broader 
range of  issues.  For example, the Commission sup
ported the proposed amendment concerning ex
ports of marine mammal handicrafts for purposes 
of cultural exchanges, but advocated further 
amendments to update other provisions of the Act 
to account for the export prohibition added by the 
1994 amendments.  The Commission also recom
mended an amendment to the prohibition section 
of the Act to reinstate a provision originally en
acted in 1981 but dropped under the 1994 amend
ments.  Reinstatement of  that provision would 
clarify that, in an enforcement action involving the 
unlawful transport, purchase, or sale (and now ex
port) of a marine mammal, it is irrelevant whether 
the underlying taking also constituted a violation 
of the Act. 

The Commission supported the proposed 
amendment to expand coverage of take reduction 
plans to include certain recreational fisheries, but 
questioned whether the National Marine Fisheries 
Service would be able to collect the necessary in
formation to do so unless conforming amendments 
were made to related provisions to establish regis
tration, monitoring, and reporting requirements. 
The Commission also supported the proposal to 
direct additional efforts at developing effective, 
non-lethal methods for deterring pinnipeds from 
engaging in harmful interactions with fishing op
erations.  The Commission noted, however, that 
the language used in the bill suggested that it was 
seeking to address a broader range of issues in
volving “nuisance pinnipeds.”  It therefore sug
gested that the Committee provide additional guid
ance as to what types of problems it expected the 
research to address. 

The Commission also supported the proposed 
amendment to streamline the process for issuing 

permits authorizing the importation of  polar bear 
trophies from Canada.  In doing so, the Commis
sion noted that providing additional opportunity 
for public comment at the permitting stage was 
unnecessary because the only issue to be resolved 
is whether the bear was legally taken from an ap
proved population.  The Commission’s testimony 
provided some technical drafting suggestions to 
clarify the intent of  the provision and to conform 
other provisions of the Act to the proposed amend
ment. 

The Commission expressed its appreciation 
for the intent behind the proposed amendment to 
eliminate the minimum staffing requirement for the 
agency, thereby providing the Commission with 
greater flexibility in allocating its resources to meet 
its responsibilities.  The Commission’s Chairman 
explained, however, that there also needs to be a 
recognition that there is some minimum staff size 
below which the Commission is no longer able to 
function effectively or to meet the demands of its 
increasing workload. He pointed out that Con
gress previously had determined that 11 was the 
minimum size below which operation of the Com
mission would be compromised and sought assur
ance that, by proposing this amendment, the Com
mittee was not backing away from its tradition of 
support for and recognition of the value of having 
a fully staffed and effectively operating Marine 
Mammal Commission. 

The Commission was most concerned with 
what had been omitted from the bill. Foremost 
among these were amendments to clarify the Act’s 
definition of  the term “harassment” and to expand 
the existing authority for establishing cooperative 
agreements under section 119 of the Act to autho
rize the National Marine Fisheries Service and the 
Fish and Wildlife Service to enter into enforceable 
harvest management agreements with Alaska Na
tive organizations.  Such agreements would allow 
the parties to manage subsistence taking of ma
rine mammals before a stock becomes depleted. 
The Commission noted that such a provision had 
been included in a working draft bill circulated by 
Committee staff during 2001 and sought clarifica
tion as to whether its omission from the introduced 
bill reflected a determination by the Committee 
that a harvest management amendment does not 
merit further consideration. 

The Commission called on the Subcommit
tee to consider several other possible amendments 
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to address issues that had been raised by the Com
mission and others at previous reauthorization hear
ings.  With respect to the regime governing the tak
ing of marine mammals incidental to commercial 
fishing operations, the Commission recommended 
that the Subcommittee consider amendments to 
(1) specify that a take reduction plan need not be
prepared for those strategic stocks for which mor
tality or serious injury related to fisheries is incon
sequential, (2) clarify that it constitutes a violation 
of the Act to participate in any category I or II 
fishery without having registered under section 
118, regardless of whether incidental takes occur, 
(3) specify that all participants in category I or II
fisheries, whether registered or not, are subject to 
the observer requirements of  section 118, and (4) 
add a provision to enable reliable information to 
be collected on the numbers and types of fishery-
related mortalities and injuries involving Califor
nia sea otters.  The Commission’s testimony also 
noted that funding for the observer program es
tablished under section 118 has not always been 
sufficient and recommended that the Subcommit
tee consider possible solutions, including securing 
contributions from the involved fisheries. 

Permit-related issues also merited inclusion 
in the Commission’s testimony.  Although some of 
the issues highlighted by the Commission at previ
ous hearings had been addressed in the introduced 
bill, the Commission remained concerned about the 
appropriateness of  maintaining cetaceans in travel
ing exhibits, which present special problems for 
successful husbandry.  The Commission’s testimony 
also described problems with the current provisions 
for authorizing marine mammal exports. This 
prompted the Commission to recommend that the 
interested parties meet to consider better ways to 
achieve the goal of providing reasonable assurance 
that marine mammals exported from the United 
States will be well cared for throughout their main
tenance in captivity, and that realistically reflects 
the ability of  U.S. agencies to identify and correct 
deficiencies at foreign facilities, while not establish
ing unnecessary barriers to the exchange of  marine 
mammals among qualified facilities. 

The Commission’s testimony raised several 
other issues as deserving the attention of  Congress 
during the reauthorization process.  Those included 
possible amendments to provide greater flexibility 
in funding options for the Marine Mammal Unusual 
Mortality Event Fund, to update the Act’s penalty 

provisions to reflect changed economic circum
stances since they were enacted 30 years ago, to 
allow forfeiture of  a vessel’s catch for fishing in 
violation of section 118 of the Act, and to give 
the National Marine Fisheries Service similar au
thority to that in place for the Fish and Wildlife 
Service that allows fines collected under the Act 
to be used for the protection and recovery of ma
rine mammals. The Commission also recommended 
that the Subcommittee consider updating section 
110 of the Act to direct the responsible agencies 
to pursue pressing, broad-scale research, such as 
an investigation of ecosystem-wide shifts in the 
Bering and Chukchi Seas and an examination of 
possible changes in the coastal California marine 
ecosystem that may be contributing to the recent 
declines in the California sea otter population. The 
Commission also thought that Congress should 
consider establishing a take reduction process for 
activities other than commercial fisheries, such as 
ship strikes of  whales. 

The Subcommittee Chairman had also asked 
that the Commission’s testimony address implemen
tation of the bilateral polar bear agreement con
cluded between the United States and Russia in 
October 2000. In response, the Commission 
briefly discussed the expected benefits of the 
agreement, which, among other things, will give 
the parties the ability to regulate the number of 
bears removed from the Bering-Chukchi Seas popu
lation, will help ensure that the United States is 
fully meeting its obligations under the multilateral 
1973 Agreement on the Conservation of  Polar 
Bears, and will lead to enhanced research efforts, 
which are expected to improve our ability to esti
mate the size of  the population and to determine 
whether authorized removals are sustainable. The 
Commission noted that, before the bilateral agree
ment takes effect, the Senate must provide its ad
vice and consent. The Commission’s testimony 
indicated that draft implementing legislation had 
been prepared and was being reviewed within the 
Administration. 

The Commission expressed its support for 
implementation of the agreement and noted that 
the agreement also is strongly supported by the 
Alaska Native community and by several conser
vation organizations.  The Commission encouraged 
the Subcommittee to take all necessary action to 
see that implementation of  the agreement occurs. 
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Mark-up of H.R. 4781 
The Subcommittee on Fisheries Conservation, 

Wildlife, and Oceans met to mark up H.R. 4781 
on 25 July 2002. At that time, Congressman 
Gilchrest offered an amendment in the nature of a 
substitute bill, which included three substantive 
amendments.  First, the proposed authorization for 
exports of marine mammals under section 
101(a)(6) of the Act was expanded to include ex
ports of marine mammal products legally possessed 
by a citizen of the United States in conjunction 
with travel outside the United States.  Second, an 
extension of the specific authorization of appro
priations to carry out cooperative agreements en
tered into between federal agencies and Alaska 
Native organizations under section 119 was added 
to the bill. Third, the proposed expansion of the 
incidental take regime for commercial fisheries to 
include some recreational fisheries at the take re
duction stage was further expanded to bring recre
ational fisheries with high rates of incidental tak
ing more fully within the program for monitoring 
and reducing such taking.  At the hearing, the Sub
committee chairman indicated that just because 
other proposed provisions had not been included 
in the substitute bill, it did not necessarily mean 
that they would not be considered later in the leg
islative process. 

Administration Bill 
The Clinton Administration transmitted a 

comprehensive reauthorization recommendation to 
Congress in 2000. When the Bush Administration 
came to office in 2001, it reassessed that proposal 
so it could submit its recommendation to Congress 
regarding reauthorization of the Marine Mammal 
Protection Act. The agencies with primary respon
sibility for implementing the Act, as well as other 
agencies with an interest in the Act, spent much 
of 2001 and 2002 updating and seeking consensus 
on a new Bush Administration bill. 

The General Counsel of the Department of 
Commerce on 18 September 2002 transmitted to 
Congress a new recommended Administration re
authorization bill, entitled “the Marine Mammal 
Protection Act Amendments of 2002.” The bill 
would have authorized appropriations for the Ma
rine Mammal Commission, the Department of 
Commerce, and the Department of the Interior to 
carry out their responsibilities under the Act 
through fiscal year 2007. In addition, the bill rec

ommended extensive revisions to the Act to ad
dress various problems that had arisen since the 
last reauthorization and to clarify certain provisions 
of  the 1994 and 1997 amendments.  Although pat
terned on the bill proposed in 2000, the bill trans
mitted to Congress in 2002 differed in several re
spects.  The similarities and differences between 
the two proposals are discussed below.  The full 
text of the proposed amendments, as well as the 
accompanying statement of purpose and need, can 
be found at the National Marine Fisheries Service’s 
web page (http://www. nmfs.noaa.gov/prot_res/ 
PR2/ MMPA_ Reauthorization). 

Management of  Taking by Alaska Na-
tives—As with the bill proposed in 2000, a central 
provision of the 2002 Bush Administration bill was 
the harvest management provision worked out be
tween the National Marine Fisheries Service, the 
Fish and Wildlife Service, the Marine Mammal 
Commission, and representatives of the Alaska 
Native hunting community.  Unlike existing sec
tion 119, which currently enables the National 
Marine Fisheries Service and the Fish and Wildlife 
Service to enter into cooperative agreements with 
Alaska Native organizations, the harvest manage
ment agreements entered into under the new pro
vision would be enforceable by both parties.  Thus, 
any limitation on when, where, how, or how many 
marine mammals may be taken that was agreed to 
by the parties to the agreement would be binding 
on all members of the Alaska Native tribes or or
ganizations that are signatories to the agreement. 
Currently, such limitations can be established only 
after the affected marine mammal stock has been 
determined to be depleted and, even then, only 
through formal rulemaking.  Harvest management 
agreements would be limited to Alaska Native 
tribes or tribally recognized organizations as a means 
of ensuring that the Native party had sufficient 
authority to enforce the agreement with respect to 
its membership.  The proposed amendment would 
require the Service to provide draft regulations to 
harvest management partners  before imposing re
strictions on Native taking and to seek their ad
vice before making a depletion finding concerning 
any species or stock covered by such an agreement. 
In addition, the proposed amendment would: (1) 
provide for cooperative enforcement by the Ser
vices and Native organizations, (2) provide an op
portunity for public review and comment prior to 
approval of a co-management agreement, and (3) 
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authorize specific funding to carry out the new pro
visions. 

The 2002 proposal differs in certain respects 
from that proposed in 2000. Among other things, 
the agreements would be referred to as “harvest 
management agreements” rather than “co-manage-
ment agreements.”  Under the revised proposal, 
agreements would need to describe the underlying 
tribal authority and the procedures that will be used 
to promulgate and enforce regulations or ordi
nances under that authority.  Language was also 
added to the proposal to clarify that agreements 
with tribal authorities would not apply to taking, 
transporting, selling, or possessing a marine mam
mal for purposes other than subsistence or the cre
ation and sale of authentic Native handicrafts and 
clothing.  In addition, a conforming amendment 
included in the 2000 proposal to address how re
turn of management authority for marine mammals 
to the State of Alaska would be affected by har
vest management agreements was dropped from 
the 2002 proposal as being unnecessary.  The 2002 
proposal also added a disclaimer indicating that the 
proposed amendments are not intended to affect 
in any way the existing authorities of Alaska Na
tive villages, Alaska Native tribes, tribally autho
rized organizations, or any other Alaska Native 
organizations.  The last difference was the addi
tion in the 2002 proposal of a definition of the 
term “tribally authorized organization.” 

Cultural Exchanges and Exports—As part 
of  a package of  permit-related amendments en
acted in 1994, Congress added a provision to pro
hibit the export of marine mammals for purposes 
other than public display, scientific research, or 
enhancing the survival of  a species or stock. Al
though this prohibition is subject to exceptions set 
forth elsewhere in the Act, it was added late in the 
1994 reauthorization process, and its drafters ne
glected to include any such exceptions. Thus, cer
tain types of  exports that had been permissible be
fore 1994 arguably could no longer be authorized. 

The 1994 amendments also added section 
101(a)(6) to the Act to allow marine mammal prod
ucts to be imported into the United States if they 
are (1) legally possessed and exported by a U.S. citi
zen in conjunction with foreign travel, (2) obtained 
by an Alaska Native outside the United States as 
part of a cultural exchange, or (3) owned by a Na
tive inhabitant of Russia, Canada, or Greenland 
and are being imported for noncommercial purposes 

in conjunction with personal travel or as part of a 
cultural exchange with an Alaska Native. How
ever, the drafters of this provision did not antici
pate enactment of the export prohibition. Thus, 
many U.S. citizens may not be able to avail them
selves of the import provision because they could 
not have legally exported the item in the first place. 
Similarly, Natives from other countries who bring 
marine mammal items into the United States un
der this provision may face difficulties when they 
try to take those items with them when they de
part. 

To address these and related problems, both 
the bill proposed in 2000 and that proposed in 2002 
would have amended several sections of the Act 
to indicate when exports of marine mammals or 
marine mammal products are allowed. Among 
other things, the amendments proposed by the 
Clinton Administration would have clarified that 
exports are permissible or may be authorized in 
the following instances: exports related to foreign 
travel or as part of a cultural exchange, exports of 
authentic Native handicrafts, and exports related 
to a waiver of  the Act’s moratorium on taking or 
importing marine mammals.  The 2000 proposal 
would also have clarified that permits may be is
sued to authorize the export of marine mammals 
for purposes of  public display, scientific research, 
and species enhancement. Although such exports 
are currently allowed, the existing provisions are 
geared toward transfers of marine mammals from 
U.S. facilities, which does not require a permit, 
rather than the take of  marine mammals from U.S. 
waters for direct export to foreign facilities.  The 
proposed amendments to section 104 would have 
supplemented the existing mechanisms for autho
rizing exports by allowing permits to be issued to 
authorize certain exports not currently covered by 
the existing provisions, but would not have required 
that a permit be obtained in those instances where 
a permit currently is not required.  With two ex
ceptions, the Bush Administration’s proposal 
tracked the provisions of the 2000 bill. The 2002 
bill no longer proposed amendments to section 
101(a)(6), dealing with foreign travel and cultural 
exchanges, or to section 101(b), dealing with ex
ports of Native handicrafts, because of concerns 
expressed by some agencies about whether these 
provisions were consistent with the equal protec
tion clause of  the U.S. Constitution. 
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Both versions of the proposed bill would also 
have amended the Act’s prohibition section to re
vert to language enacted in 1981, but changed by 
the 1994 amendments. The proposed change would 
close a potential loophole by clarifying that unau
thorized transports, purchases, sales, or exports of 
marine mammals or marine mammal parts consti
tute violations of the Act regardless of whether 
the underlying taking was legal. 

Permit-Related Amendments—Three sec
tions of both the 2000 bill and that recommended 
by the Bush Administration would have addressed 
specific problems that have arisen with respect to 
permits under the Act.  As discussed in previous 
Commission reports, the 1994 amendments added 
a provision authorizing the issuance of  permits for 
the importation of polar bear trophies from Canada. 
Currently, the Fish and Wildlife Service is required 
to publish in the Federal Register a notice of  the re
ceipt of  the application for each such permit and a 
notice of  issuance for each permit.  Inasmuch as 
the only determination to be made is whether the 
trophy to be imported was legally taken in Canada 
before the enactment of the 1994 amendments or 
from an approved population, and because no pub
lic comments on individual imports have been sub
mitted, the proposed bill would have streamlined 
the permitting process by eliminating these publi
cation requirements.  In their place, to ensure that 
the public continues to have access to information 
on these types of  permits, the Service would have 
been required to make available on a semiannual 
basis a summary of  all such permits issued or de
nied.  The Service would still have been required 
to publish a notice of any application received 
seeking authority to import a polar bear trophy 
taken from an unapproved population. Although 
some technical corrections were made in the 2002 
proposed bill, it remained substantively identical 
to the earlier proposal. 

Another question that has arisen in the past 
several years is whether releasing captive marine 
mammals to the wild constitutes a taking that re
quires authorization under the Act. The Commis
sion, the National Marine Fisheries Service, and 
others subscribe to the view that releasing marine 
mammals has the potential to injure the animals or 
wild populations exposed to the animals and, there
fore, is a taking.  This position was adopted by the 
presiding administrative law judge in a 1999 ruling 
in an enforcement proceeding brought by the Na

tional Marine Fisheries Service against individuals 
who had released two long-term captive dolphins 
without obtaining authorization. The bill proposed 
in 2000 would have codified this interpretation by 
adding an explicit prohibition on releasing captive 
marine mammals unless authorized by a permit or 
under section 109(h) of the Act, which authorizes 
the rehabilitation and release of stranded marine 
mammals.  Because of  the Navy’s concerns that 
marine mammals that it maintains for military and 
research purposes might fit under this provision, 
the Bush Administration bill added an exception 
to exclude the temporary release of  such animals. 

The 1994 amendments to the Marine Mam
mal Protection Act eliminated most of the author
ity of  the National Marine Fisheries Service and 
the Fish and Wildlife Service over captive marine 
mammals.  One result of  this shift in agency re
sponsibilities was the invalidation of a long-stand-
ing National Marine Fisheries Service policy against 
issuing permits for traveling displays of  dolphins 
or other cetaceans.  This policy had been instituted 
because of the high stress levels and other risks 
posed by such exhibits on this group of  animals. 
Both the 2000 proposal and the Bush Administra
tion proposal would have reinstated the ban on trav
eling cetacean exhibits through an amendment to 
the Act’s prohibition section. 

Fisheries Provisions—As discussed in 
Chapter IV, the 1994 amendments to the Marine 
Mammal Protection Act established a new regime 
to govern the taking of marine mammals inciden
tal to commercial fishing operations.  This regime 
replaced an interim exemption for commercial fish
eries that had been in place since 1988. The bill 
proposed in 2000 and that proposed by the Bush 
Administration in 2002 would have struck the in
terim exemption provisions (section 114 of the 
Act), which are no longer operative, and would have 
made certain modifications to the current provi
sions.  Most notably, the proposed amendments 
would have expanded the coverage of the inciden
tal take regime to include not only commercial fish
eries, but certain recreational fisheries as well. This 
proposed change was considered desirable because, 
in some areas, recreational fishermen use the same 
gear and fishing techniques as do commercial fish
ermen, yet are not subject to the requirements of 
section 118 pertaining to monitoring, reporting, and 
take reduction. The specific amendments proposed 
in the 2002 bill to address taking incidental to rec
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reational fisheries took a more targeted approach 
than did the 2000 proposal by directing efforts at 
those recreational fisheries with the highest inci
dence of marine mammal mortalities and serious 
injuries. 

Other possible amendments included in both 
Administration’s proposals would have (1) clari
fied that it is a violation of the Act to engage in a 
fishery that frequently or occasionally takes ma
rine mammals (category I and II fisheries) without 
having registered; (2) clarified that owners of ves
sels engaged in category I and II fisheries are re
quired to carry an observer when requested, 
whether or not they are registered; (3) consolidated 
all section 118 prohibitions into a single subpara
graph to eliminate possible confusion; (4) elimi
nated the requirement to prepare a take reduction 
plan for a strategic stock if  it is determined that 
fishery-related mortality and serious injury are hav
ing a negligible impact on that stock; and (5) re
quired that California sea otters be factored into 
monitoring and observer placement decisions, even 
though takings of this species would still not be 
authorized. Both the 2000 bill and the 2002 bill 
also proposed deleting subsection 120(j) of the Act, 
which contains provisions applicable to the Gulf 
of Maine stock of harbor porpoises that are no 
longer needed. 

The Bush Administration bill contained ad
ditional provisions that had not been included in 
the 2000 Administration proposal. It would have 
revised the provisions concerning take reduction 
teams to require the Secretary to assign a technical 
liaison to each team and to reconvene each team 
to review proposed regulations implementing the 
take reduction plan and any proposed changes to 
the draft plan prepared by the team. In addition, 
the 2002 bill included a new section that would 
have directed the Secretary of Commerce to un
dertake and fund research to develop improved 
fishing methods and gear aimed at reducing the take 
of marine mammals incidental to fishing opera
tions. 

The 2000 and 2002 proposed bills also rec
ommended several technical changes to the Act’s 
tuna-dolphin provisions to correct or clarify cer
tain provisions of the 1997 International Dolphin 
Conservation Program Act. 

Enforcement and Penalties—The fines and 
other penalties that may be assessed under the Ma
rine Mammal Protection Act have not been in

creased since the Act was originally enacted in 
1972. To account for inflation since that time and 
to enhance effective enforcement of the Act, both 
the 2000 bill and that recommended by the Bush 
Administration would have increased the maximum 
civil penalty from $10,000 to $50,000 for each vio
lation. Maximum criminal fines would have been 
increased from $20,000 to $100,000 per violation. 
Similarly, the maximum fine that could be assessed 
against a vessel for violating the Act would have 
been increased from $25,000 to $50,000. Another 
proposed amendment included in both bills would 
have allowed for the seizure and forfeiture of a 
vessel’s cargo (including fish) for fishing in viola
tion of the provisions of section 118 of the Act. 

The proposed amendments also would have 
added a new provision explicitly prohibiting vari
ous actions that frustrate implementation and en
forcement of the Act. The recommended provi
sion would make it illegal to refuse a lawful vessel 
boarding, interfere with an authorized search or in
spection, or submit false information in an investi
gation. Under the Bush Administration proposal, 
an enhanced penalty of up to $200,000 would have 
been made available for offences involving the use 
of a dangerous weapon, that causes bodily injury 
to enforcement officials, or that places enforcement 
officials in fear of  imminent bodily injury. 

One other proposed amendment included in 
the 2002 bill, but not the 2000 proposal, would 
have directed the Secretary to seek to enter into 
agreements with state law enforcement agencies 
to establish, implement, and fund cooperative en
forcement efforts under the Act. 

Marine Mammal Commission—The Ma
rine Mammal Protection Act currently limits the 
amount that the Commission may compensate ex
perts or consultants to $100 per day.  This limita
tion, in today’s economy, prevents the Commis
sion from securing the services of  virtually all ex
perts and consultants.  Both proposed bills would 
have eliminated this restriction and placed the Com
mission on an equal footing with other government 
agencies. 

Marine Mammal Health and Stranding 
Response—Under both the 2000 and the 2002 
proposed bills, appropriations would have been au
thorized to carry out Title IV of the Marine Mam
mal Protection Act for a five-year period. In addi
tion, proposed amendments to section 402 (data 
collection), section 403 (stranding response agree
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ments), and section 406 (indemnification) would 
have specified that these provisions apply to dis
entanglement activities as well as to stranding re
sponses.  Under a proposed amendment added to 
the 2002 bill, general funding provided to imple
ment the Act, whether or not earmarked for un
usual mortality response, could have been placed 
in the unusual mortality event fund. 

Research Grants—Section 110 of the Ma
rine Mammal Protection Act authorizes the Na
tional Marine Fisheries Service and the Fish and 
Wildlife Service to make grants or otherwise fund 
research pertaining to the protection and conser
vation of marine mammals and identifies specific 
research projects to be undertaken. All of the 
projects specified under this provision, however, 
should now have been completed. Therefore, the 
Bush Administration proposal submitted to Con
gress in 2002 recommended that the provisions 
applicable to those projects be deleted. In addi
tion, it was proposed that section 110 be expanded 
to clarify that research be directed not only at spe
cific marine mammal issues but at ecosystem-level 
problems as well. In this regard the proposed lan
guage identified studies of two such problems that 
should be given high priority — a Bering Sea– 
Chukchi Sea ecosystem study and a study of the 
California coastal marine ecosystem. This proposal 
was substantially the same as that recommended 
by the previous administration except that it did 
not include a separate funding authorization for 
research projects under section 110. 

Definition of Harassment—Although ha
rassment has been one element of  the term “take” 
since the Marine Mammal Protection Act was en
acted in 1972, a definition of harassment was not 
added to the Act until 1994. Under that defini
tion, Level A harassment is any act of pursuit, tor
ment, or annoyance that has the potential to injure 
a marine mammal or marine mammal stock in the 
wild. Level B harassment is defined as any act of 
pursuit, torment, or annoyance that has the poten
tial to disturb a marine mammal or marine mam
mal stock  in the wild by causing disruption of 
behavioral patterns, including, but not limited to, 
migration, breathing, nursing, breeding, feeding, or 
sheltering.  The definition has been subject to dif
fering interpretations.  For example, as discussed 
in Chapter IX, the National Marine Fisheries Ser
vice, in the context of small-take authorizations, 
has recently adopted the position that, to consti

tute Level B harassment, any disturbance must sig
nificantly disrupt behavior  patterns.  The  Commis
sion, in contrast, has noted that the statutory defi
nition of harassment contains no such threshold, 
requiring only that an action have the potential to 
disrupt behavioral patterns.  Further in this regard, 
the Commission has noted that using a significance 
criterion would likely complicate enforcement of 
the Act, requiring that the Service, to sustain a case, 
show not only that a marine mammal has been dis
turbed but that any such disturbance has had bio
logical significance (e.g., by adversely affecting the 
animal’s survival or reproductive potential). 

To eliminate the ambiguities in the current 
definition and to provide greater predictability, the 
bills proposed in 2000 and 2002 would have rede
fined the term “harassment.”  Level A harassment 
would have been redefined to mean any act that 
injures or has the significant potential to injure a 
marine mammal or marine mammal stock in the 
wild. The definition of Level B harassment would 
have been split into two parts.  First, Level B ha
rassment would be any act that disturbs or is likely 
to disturb a marine mammal or marine mammal 
stock in the wild by causing disruption of  natural 
behavioral patterns, including, but not limited to, 
migration, surfacing, nursing, breeding, feeding, or 
sheltering to a point where such behavioral pat
terns are abandoned or significantly altered. Sec
ond, Level B harassment would be any act directed 
toward a specific individual, group, or stock of  ma
rine mammals in the wild that is likely to disturb 
the mammal or mammals by disrupting behavior, 
including, but not limited to, migration, surfacing, 
nursing, breeding, feeding, or sheltering. 

Additional Amendments in the 2002 Bill— 
Two other provisions in the recommended bill sub
mitted by the Administration in 2002 had no coun
terparts in the 2000 bill. A new provision was added 
that would have amended section 112 of the Act 
to require the Secretary of Commerce to use exist
ing authorities under the Act to reduce the inci
dence of ship strikes of whales and to encourage 
further investigation of methods for avoiding such 
ship strikes. The other new proposal would have 
amended an existing provision of the Act that au
thorizes the Fish and Wildlife Service to use fines 
collected thereunder for the protection and recov
ery of marine mammals under its jurisdiction to 
confer similar authority on the National Marine 
Fisheries Service. 
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Related Legislation—During the 2002 ses
sion of Congress, two other bills proposing amend
ments to the Marine Mammal Protection Act were 
introduced. On 10 October 2002, Senator 
Murkowski, on behalf of himself and Senator 
Stevens, introduced S. 3104 to repeal the long-term 
goal for reducing the incidental mortality and seri
ous injury of marine mammals incidental to com
mercial fishing operations to insignificant levels ap
proaching a zero rate. Under the 1994 amendments 
that goal was to have been achieved by 2001.  Fo
cus on this issue was prompted by the filing of a 
lawsuit by environmental groups in August 2002 
alleging failure of the National Marine Fisheries 
Service to comply with the requirements of  sec
tion 118 of the Act as they pertain to the zero 
mortality rate goal. (See Chapter IV for a discus
sion of  this case.)  Congressman Young of  Alaska 
and Congressman Jones of North Carolina intro
duced H.R. 5597, an identical bill, in the House of 
Representatives, also on 10 October. 

Congressman Young introduced another bill, 
H.R. 4883, on 6 June 2002 to reauthorize the Hy-
drographic Services Improvement Act of  1998 and 
for other purposes.  Although not in the original 
bill, the provision that had been included in H.R. 
4781 (the Marine Mammal Protection Act reau

thorization bill discussed above) concerning emer
gency assistance for subsistence whalers was added 
to the bill prior to its passage. The bill was signed 
into law as Public Law 107-372 on 19 December 
2002. Although, technically, this is a free-stand-
ing provision, it is related to the Marine Mammal 
Protection Act, as well as the Endangered Species 
Act and the Whaling Convention Act. It is the 
only part of the Marine Mammal Protection Act 
bill that became law during the 2002 session and 
allows Alaska Native subsistence hunters to seek 
and receive assistance in towing struck whales to 
shore in emergency situations. 

As discussed in Chapter XI, the conditions 
under which several polar bears were being main
tained by a circus exhibiting the animals in Puerto 
Rico received considerable Congressional attention 
during 2001 and 2002. In response, Congressman 
Blumenauer and more than 30 co-sponsors intro
duced H.R. 3932, the “Polar Bear Protection Act 
of  2001,” on 12 March 2002.  That bill would not 
have amended the Marine Mammal Protection Act, 
but would have added a provision to Title 18 of 
the U.S. Code to make it unlawful to make avail
able any polar bear for use in a traveling show or 
circus.  The bill, however, was not enacted. 
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Chapter III


SPECIES OF SPECIAL CONCERN


Section 202 of the Marine Mammal Protec
tion Act directs the Marine Mammal Commission, 
in consultation with its Committee of Scientific 
Advisors, to make recommendations to the De
partment of Commerce, the Department of the In
terior, and other federal agencies on research and 
management actions needed to conserve species 
of  marine mammals. 

To meet this charge, the Commission devotes 
special attention to particular species and popula
tions that are vulnerable to various types of hu-
man-related activities, impacts, and contaminants. 
Such species may include marine mammals listed 
as endangered or threatened under the Endangered 
Species Act or as depleted under the Marine Mam
mal Protection Act (Table 2).  In addition, the Com
mission often directs special attention to other spe
cies or populations of marine mammals not so 
listed whenver special conservation challenges 
arise that may affect them. 

During 2002 special attention was directed 
to a number of endangered, threatened, or depleted 
species or populations.  As discussed below, these 
include North Atlantic and North Pacific right 
whales, humpback whales in Alaska, the western 
North Pacific stock of gray whales, mid-Atlantic 
coastal bottlenose dolphins, Cook Inlet beluga 
whales, vaquita in the Gulf of California, Hawai
ian monk seals, Steller sea lions, southern sea ot
ters, and Florida manatees. 

Other species not so listed, but which received 
special attention during 2002, include eastern 
North Pacific gray whales, killer whales in the east
ern North Pacific, Gulf of Maine harbor porpoises, 
bottlenose dolphins (other than the mid-Atlantic 
coastal bottlenose dolphins), Pacific walruses, har
bor seals in Alaska, polar bears, and sea otters in 
Alaska and Washington. 

North Atlantic Right Whale 
(Eubalaena glacialis) 

The North Atlantic right whale was once abun
dant in coastal waters on both sides of the North 
Atlantic Ocean, but is now one of  the world’s most 
endangered species of mammal, terrestrial or ma
rine. Only a single population numbering about 
300 whales survives in the North Atlantic.  At least 
two separate populations existed historically.  The 
eastern population along the coast of Europe was 
eliminated by commercial hunting that began in 
the 11th century and continued through the early 
1900s.  The western population, whose remnants 
are now found primarily along the coast of North 
America between Florida and southeastern Canada, 
was first exploited by Basque whalers in the Gulf 
of  St. Lawrence in the mid-1500s.  By the early 
1600s thousands of western North Atlantic right 
whales had been killed, and by the early 1900s, its 
survivors numbered only a few hundred whales at 
most, and perhaps just a few tens of  animals. With 
the exception of the eastern North Pacific right 
whale population found off Alaska in summer, the 
western North Atlantic right whale population is 
easily the most endangered marine mammal popu
lation in U.S. waters. 

There are two other right whale species (the 
southern right whale, E. australis, found only in the 
Southern Hemisphere, and the North Pacific right 
whale, E. japonica), which also were hunted nearly 
to extinction by the early 1900s.  (Although North 
Pacific and North Atlantic right whales are now 
considered separate species, both are still grouped 
together as northern right whales on the U.S. list of 
endangered and threatened species as shown in 
Table 2).  Because of  their perilous status, all right 
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Figure 1. Unique patterns of collosities, such as those on the head of this right whale, change little after a right 
whale’s first year of  life and can be used to identify individual animals. (Photo by Moira Brown, courtesy of  the 
Center for Coastal Studies.) 

whales were protected under an international ban 
on hunting that also included gray whales.  The 
ban was adopted by the League of Nations in 1935 
and has been carried forward by the International 
Whaling Commission since the late 1940s. Al
though the ban made these the first whale species 
to receive international protection, some nations 
were slow to adopt the measure, and some whalers 
continued to kill right whales illegally.  With time, 
however, acceptance of the ban increased, and 
since the 1970s, it appears that right whales have 
received full protection from deliberate hunting. 

Information on North Atlantic right whales 
before the 1970s is limited largely to commercial 
catch records that are incomplete at best. Esti
mates of their abundance and understanding of 
their distribution before the 1970s are therefore 
poor.  Over the past 25 years, however, scientists 
with research organizations and government agen
cies have photographed, identified, and catalogued 
almost every right whale in this population. Iden
tification is based on scars and unique callosity 
patterns (i.e., raised patches of roughened skin 
found on the head, lips, chins, above the eye, and 
behind the blowholes [see Fig. 1]).  Resighting his
tories recorded in this catalogue enable research
ers to assess movements, calving rates, survivor
ship, scarring rates, and other life history param
eters vital for monitoring the population’s status 
and trends.  The combination of  sighting data and 

genetic data collected on known individuals since 
1988 has made the North Atlantic right whale popu
lation one of the best-studied large whale popula
tions in the world. 

From early spring through fall, most North 
Atlantic right whales are found off New England 
and southeastern Canada where four major feed
ing habitats have been identified. These include 
(1) Cape Cod Bay, used principally between Janu
ary and April, (2) the Great South Channel and 
northern edge of Georges Bank east of Cape Cod, 
used mainly from April through early July, (3) the 
lower Bay of  Fundy, just north of  the U.S.-Cana-
dian border, used most intensively from August to 
October, and (4) the Roseway Basin off the south
ern tip of Nova Scotia, used in summer and fall. 
Females with nursing calves seem to prefer more 
protected inshore areas (e.g., Cape Cod Bay and 
the Bay of Fundy). Although some whales remain 
in New England waters year-round, it is not known 
where most right whales spend the winter. 

Since the 1970s the western North Atlantic 
right whale population has shown little evidence 
of  recovery and may now be declining. A recent 
modeling study suggests that its numbers grew at 
perhaps as much as 2.5 percent per year in the 
1980s, but have been decreasing at about that rate 
since the early 1990s.  This trend stands in sharp 
contrast to most other large whales, including the 
southern right whale, which has increased steadily 
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at 4 percent or more per year in recent decades. 
Deaths due to ship strikes and entanglement in 
commercial fishing gear (principally lines from lob
ster traps and gillnets, as determined by material 
removed from entangled whales and identified to 
date) appear to be a major reason for the 
population’s failure to recover.  From 1991 through 
2002 nearly half of all right whale carcasses (16 
of 34 carcasses) found along the eastern United 
States and Canada have been attributed to these 
two causes (12 ship strikes and 4 entanglements). 

Other unrecorded deaths from these and other 
causes are likely.  In 2001, for example, a badly 
entangled right whale, whose condition declined 
markedly as numerous rescue efforts failed to re
move the attached gear, disappeared as it was be
ing tracked with a satellite-monitored telemetry tag. 
It is thought to have died, but because its carcass 
was not found, it is not listed as a known death. 
At least eight other whales have disappeared after 
being last seen seriously entangled, and other 
whales killed by ships or entanglement undoubt
edly go completely unobserved.  As noted below, 
seven new seriously entangled whales (one of 
which was subsequently found dead) were seen in 
2002. 

When combined with natural mortality and 
the species’ low rate of reproduction (on the aver
age, adult females bear a single calf every three to 
six years), this level of human-related mortality 
could be the difference between a population that 
is declining and one that otherwise would increase. 
The modeling study noted above found that elimi
nating the deaths of just two female right whales 
per year could reverse the current decline. Since 
the early 1980s when directed right whale studies 
began, an average of about 12 calves per year has 
been born. A record high of 31 calves was seen in 
2001, and 22 were counted in 2002. These high 
calf counts are encouraging, but they follow record 
low calving years between 1998 and 2000 when 
only six, four, and one were counted, respectively. 
Some researchers believe that the large fluctuations 
in annual calf counts reflect year-to-year changes 
in right whale food supplies, which could affect 
the fitness of  adult females to carry calves to term. 
The encouraging reports of high calf counts in the 
past two years have been tempered by the death 
of at least 9 of the 53 calves born during that pe
riod. 

Under the Endangered Species Act and the 
Marine Mammal Protection Act, the National Ma
rine Fisheries Service is the lead federal agency re
sponsible for right whale recovery work, but many 
other agencies and groups also perform vital tasks. 
In addition to the Marine Mammal Commission, 
cooperating federal and state agencies include the 
Army Corps of  Engineers, the Coast Guard, the 
Environmental Protection Agency, the Navy, the 
Florida Fish and Wildlife Conservation Commis
sion, the Georgia Department of Natural Re
sources, the Maine Department of Natural Re
sources, the Massachusetts Division of Fisheries, 
and the Rhode Island Division of Fish and Wild
life. Key nongovernmental partners include the 
Center for Coastal Studies, the Humane Society 
of the United States, the International Fund for 
Animal Welfare, the Massachusetts Environmen
tal Trust, the National Fish and Wildlife Founda
tion, the New England Aquarium, the University 
of Rhode Island, the University of Georgia, and 
the Woods Hole Oceanographic Institution.  Re
covery work also is closely coordinated with the 
Canada Department of Fisheries and Oceans, 
which leads Canada’s recovery efforts. 

To guide and coordinate recovery work, the 
National Marine Fisheries Service prepared a right 
whale recovery plan in 1991 and subsequently es
tablished various advisory teams.  Among these are 
two regional implementation teams charged with 
overseeing research and management activities. 
One team focuses on right whale feeding grounds 
off New England, and the other focuses on the 
calving grounds off Florida and Georgia. Pursu
ant to the Marine Mammal Protection Act, the Ser
vice also established the Atlantic Large Whale Take 
Reduction Team to help mitigate the incidental 
take of  right whales in commercial fishing gear. A 
representative of the Marine Mammal Commission 
has participated in meetings of  all three teams. 

As discussed in previous annual reports, the 
Commission helped initiate right whale research 
off  the U.S. East Coast in the late 1970s and made 
the initial recommendations for preparing a right 
whale recovery plan in the 1980s.  In 1996, 1998, 
and 2000 the Commission conducted reviews of 
right whale recovery work by key program partici
pants to identify research and management priori
ties.  Results of  those reviews are described in past 
annual reports.  The following describes develop
ments and activities in 2002. 
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Figure 2. Known mortality of North Atlantic right whales, 1970–2002. (Assignments for cause of death in 2002 
are preliminary.) 

Right Whale Mortalities 
and Injuries in 2002 

Since 1970, when the collection of data on 
right whale mortalities along the eastern United 
States first began, 58 dead right whales have been 
found along the eastern U.S. and Canadian coasts, 
including five in 2002 (see Fig. 2).  Perhaps two or 
three times the number of known deaths go unre
corded because carcasses drift far offshore where 
they are eaten by scavengers and sink undetected. 
As a result, the total number of deaths, including 
those due to ship strikes and entanglements, un
doubtedly exceeds the numbers shown in Figure 2. 
Of the five carcasses found in 2002, three died of 
unknown causes, at least one was hit by a ship, 
and at least one died of injuries from entanglement 
in fishing gear.  All were either calves or yearlings 
and four were females. 

Right Whale Deaths—The first carcass 
found in 2002 was a male calf spotted by a right 
whale aerial survey team about 95 nmi east of  Cape 
Ann, Massachusetts, on 10 June. Due to weather 
and the animal’s decomposed state, it could not be 
towed ashore for necropsy.  Some tissue samples 
were collected at sea, but cause of death could not 
be determined.  The second carcass, also a calf, 
was found by a recreational boater on 22 August, 
23 nmi east of  Ocean City, Maryland.  Although 
badly decomposed, it was towed to shore and found 
to have a deep propeller wound on its back, indi

cating that it had been struck by a ship while alive 
and died as a result. 

The third carcass was a yearling found on 3 
September by a recreational fisherman about 20 
nmi east of Chincoteague, Virginia. The fourth 
carcass was a calf  first seen by a passing U.S. Navy 
vessel on 6 September about 90 miles southeast 
of  Ocean City, Maryland.  Due to their advanced 
decomposition, neither of the two whales was re
trieved. However, two badly decomposed carcasses 
assumed to have been the same animals subse
quently washed ashore—one on 16 September 
south of  Oregon Inlet on North Carolina’s Outer 
Banks and the other on 25 September at False Cape 
State Park, Virginia. Genetic samples were taken 
to verify that they were the same dead animals seen 
and sampled offshore, but results of those analy
ses were not available as of the end of 2002. In 
neither case could a cause of  death be determined. 

The last carcass found in 2002 was a yearling 
(whale #3107) that washed ashore on Nantucket 
Island, Massachusetts, on 12 October.  It was ema
ciated and had a deep wound on its tail stock. Pre
liminary analyses suggest that wounds on the tail 
stock contributed to the whale’s death.  The whale 
was previously seen entangled in commercial fish
ing gear on 6 July in the Bay of Fundy off Nova 
Scotia’s southwestern coast.  At that time it had 
several wraps of line around its tail stock and an 
orange buoy attached to the trailing line. After 
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several unsuccessful disentanglement attempts, the 
attached gear was removed on 1 September by 
which time the attached rope had cut a deep gash 
into the animal’s tail stock.  It was last seen alive 
but in poor condition in the Great South Channel 
on 30 September. 

Right Whale Injuries—In addition to the 
yearling that died apparently of entanglement 
wounds, six other serious and potentially fatal en
tanglements were documented in 2002. On 12 
February an adult male added to the right whale 
catalogue in 1981 (whale #1424) was found seri
ously entangled by an aerial survey team five miles 
off Amelia Island, Florida. It had line caught in its 
mouth, looping over the back, and trailing 150 to 
300 feet behind the flukes.  It was resighted off 
Cape Cod, Massachusetts, on 29 March, notice
ably thinner.  A whale disentanglement team at
tached a satellite telemetry tag to the trailing line 
on 17 April to help follow the animal for rescue 
efforts, but the tag fell off  the following day.  It 
was briefly resighted east of Nantucket on 6 May 
and 12 May and was last seen, still entangled, 15 
miles east of Cape Cod on 18 June. 

On 7 April 2002 an entangled yearling (whale 
#3120) was seen by a party boat captain 15 miles 
south-southeast of  Cape Fear, North Carolina.  It 
had rope caught in the mouth with wraps around 
the rostrum, body, and possibly a flipper, and a 
buoy was attached to the trailing line. The whale 
could not be relocated for disentanglement, but was 
briefly resighted on 23 May in the Great South 
Channel off  Cape Cod, Massachusetts.  On 25 July 
it was resighted in the Bay of Fundy in poor condi
tion and still entangled. A telemetry tag was at
tached during an unsuccessful disentanglement ef
fort on 24 August, but it came off the next day 
with some, but not most, of the line. The whale 
had not been resighted as of the end of 2002. 

On 12 June an entangled adult male (whale 
#1427) was reported by a recreational boater 15 
miles east of  Atlantic City, New Jersey. The whale 
had line caught in its mouth and possibly around 
its flipper; about 150 feet of line and an attached 
buoy were trailing from its flukes.  Cuts from the 
rope were evident on its head and flipper.  About 
300 feet of  line was removed the same day, and a 
satellite tag was attached to the remaining line to 
help relocate the animal for further disentangle
ment work. Unfortunately a well-meaning charter 
boat captain cut the buoy off two days later, and 

the whale was last seen on 21 June off Georgia, 
still entangled in the remaining gear. 

The other seriously entangled whales included 
an adult female (whale #2330) seen with two wraps 
of  line through the mouth and around the rostrum 
on 4 August in the Bay of Fundy and last seen 10 
August; another adult female (whale #1815) was 
seen only once off the southern tip of Nova Scotia 
with line across the back behind the blowhole; and 
an unidentified right whale was seen once on 30 
August in the central Bay of Fundy with one, and 
possibly two, tight wraps of  line around the ros
trum.  One other minor entanglement that was seen 
involved an adult female (whale #2040) accom
panied by a calf in Baie de Chaleur, New 
Brunswick, in the western Gulf  of  St. Lawrence 
with line on the tail and in the mouth. That whale 
was resighted in good condition without attached 
gear and still accompanied by its calf in the Bay of 
Fundy on 17 September. 

Thus, including the whale that died of appar
ent entanglement injuries and the minor entangle
ment, a total of eight right whales was seen en
tangled in 2002, six of which were still seriously 
entangled on last sighting. 

Entanglement of Right Whales 
in Fishing Gear 

Entanglement in commercial fishing gear 
poses a serious threat to right whales.  In 2002 there 
were at least one death likely due to entanglement 
and six potentially fatal entanglements.  This was 
the largest number of such entanglements on record. 
Because disentanglement efforts either were not 
possible or were unsuccessful, all six of the whales 
with potentially fatal entanglements remained en
tangled when last seen in 2002. A recent analysis 
also documents 48 whales observed with serious 
entanglements between 1970 and 2002, at least 
eight of which have not been resighted in the past 
six years and have likely died. 

Atlantic Large Whale Take Reduction 
Plan—The Marine Mammal Protection Act re
quires that the National Marine Fisheries Service 
convene take reduction teams to help develop take 
reduction plans for “strategic” marine mammal 
stocks whose members are incidentally killed or 
seriously injured by commercial fisheries in U.S. wa
ters.  Stocks of  marine mammals that are listed as 
endangered or threatened under the Endangered 
Species Act are automatically considered strategic 
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stocks.  The Marine Mammal Protection Act fur
ther directs that the goal of take reduction plans 
shall be to reduce the number of deaths and seri
ous injuries among strategic stocks to levels below 
their calculated potential biological removal level 
(PBR) within six months of  a plan’s implementa
tion date.  PBR is calculated using a formula de
signed to estimate the number of animals that can 
be removed from a stock each year (other than by 
natural causes) while still maintaining a high de
gree of assurance that it will continue to increase 
toward or remain at its optimum sustainable popu
lation level. Because of its critically endangered 
status, the PBR for North Atlantic right whales has 
been determined to be zero. 

Although it often is impossible to identify the 
source of ropes and lines removed from entangled 
right whales and other large whales, most of the 
material removed from whales along the U.S. East 
Coast that has been identified has been from gillnets 
or lobster traps.  The Atlantic Large Whale Take 
Reduction Plan has therefore focused exclusively 
on reducing entanglement risks from these fisher
ies.  Three basic approaches have been used: (1) 
disentangling whales, (2) seasonal or temporary 
fishing closures in times and areas where right 
whales occur most often, and (3) requirements that 
fishing gear incorporate features that might make 
it less likely to entangle whales. 

Although all three approaches seem appro
priate and important, the Commission has written 
to the Service on numerous occasions expressing 
its belief that the plan as developed has done little 
to reduce entanglement risks. Among other things, 
the Commission believes that the plan has placed 
too much reliance on abilities to disentangle whales; 
made too many exceptions to fishery closures, 
which have resulted in little reduction in fishing 
activity and little protection against increased fish
ing effort in high-use right whale habitats; and re
lied too heavily on gear restrictions that, in most 
cases, offered questionable benefits for reducing 
entanglement risks.  It therefore has recommended 
repeatedly that the Service adopt more restrictive 
seasonal fishing closures within designated right 
whale critical habitats (see Fig. 4) and stronger re
strictions regarding required gear characteristics. 

As right whale deaths and entanglements con
tinued in 2001, the Service reconvened the Atlan
tic Large Whale Take Reduction Team on 27–28 
June 2001 to obtain advice on strengthening the 

take reduction plan. The team includes represen
tatives of regional gillnet and lobster fisheries, en
vironmental groups, the scientific community, and 
involved federal and state agencies, including the 
Marine Mammal Commission. After considering 
the team’s advice, the Service proposed three sets 
of regulatory changes to the plan in the fall of 2001. 
As discussed below, the Commission commented 
on all three rules, which were subsequently adopted 
by the Service early in 2002. 

Gear Design Requirement—On 1 Octo
ber 2001 the Service proposed changing a list of 
gear technology options previously established for 
lobster traps and gillnets.  Under previous regula
tions, the Service required that lobster fishermen 
select one of several options, including use of line 
7/16-in. or less in diameter for buoy lines.  That 
option was based on an assumption by the Service 
that whales could break line up to that thickness 
and thereby free themselves if they became en
tangled. Because use of such line was common 
practice, this option allowed most fishermen to 
comply with the requirements without changing 
their gear.  The Service’s October proposal called 
for deleting this option in 2003 because it had de
termined that line thickness was not necessarily 
proportionate to breaking strength. 

Other options on the Service’s list included 
weak links on buoy lines and gillnet float lines.  By 
making it easier for buoys to separate from lines 
and gillnet float lines to break, it was thought that 
whales might be less likely to become entangled or 
injured. Depending on gear type, the Service’s Oc
tober proposal called for requiring weak links with 
lower breaking strengths than previously required. 

Figure 3. A breaching North Atlantic right whale. 
(Photo by Amy Knowlton, courtesy of the New 
England Aquarium.) 
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Figure 4. Designated critical habitats and mandatory ship reporting zones for 
North Atlantic right whales.  (Figure by Leslie Ward and Alex Smith, courtesy 

ever, floating line forms loops 
that rise up into the water 
column and pose entangle
ment risks for whales.  Neu
trally buoyant line remains on 
or near the bottom, thus 
eliminating loops in the wa
ter column that could en
tangle whales. 

On 10 January 2002 the 
Service published its final 
regulations for new lobster 
and gillnet gear requirements. 
The Commission’s recom
mendations were not 
adopted. With regard to the 
recommendation of the Com
mission and others that neu
trally buoyant line be required 
for lobster traps, the Service 
noted that it was still investi
gating its use, but that it had 
added its use as an option in 
some areas and as a require
ment in a new seasonal man
agement area (see below). 

Dynamic Area Man
agement Closures—On 2 
October 2001 the Ser vice 
published a proposed rule 
under authority of the Marine 
Mammal Protection Act and 
the Endangered Species Act 
to establish procedures for 
temporarily restricting fishing 
on short notice in areas where 
concentrations of whales 

of the Florida Marine Research Institute.) 

With regard to this proposal, the Commission 
on 31 October recommended that, given the inef
fectiveness of the 7/16-in. line as a way to reduce 
entanglement risks, the Service should immediately 
eliminate this as a gear option rather than waiting 
until 2003 and that it should add a requirement 
that neutrally buoyant or sinking line be used im
mediately in certain high-use right whale habitats 
and for all ground lines between lobster traps by 1 
January 2003.  Most lobster fishermen currently 
use floating line to link strings of lobster traps be
cause heavier line chafes on submerged rocks.  How-

were observed.  Based on a 
study of past right whale 

sightings by Service scientists, it was determined 
that when three or more whales were seen feeding 
within an area such that their density was 0.04 
whale per sq. nmi., it was likely that a group of 
whales would remain in the area for two or more 
weeks as they exploited a local food source. There
fore, the Service proposed that, upon receiving a 
single report of three or more right whales at a den
sity of 0.04 whales per sq. nmi from a reliable 
source (e.g., right whale researchers, the Coast 
Guard, or whale-watching boats), it would 
promptly determine whether and what regulatory 
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measues might be needed based on certain 
indentified factors such as the weather, how much 
gear was set in the area, and whether other fishery 
closures were in effect in the area.  No confirma
tion of  the sighting was necessary. 

If the whale sighting criteria were met, the 
Service would publish a notice of  the temporary 
regulations in the Federal Register. Once a notice is 
filed, it takes three to five days for publication. 
The Service indicated it would take steps to ad
vise affected fishermen of  the rules as soon as it 
filed its regulatory notice and the regulations would 
then go into effect two days after publication. Thus, 
fishermen could begin removing or modifying their 
gear depending on the requirements.  The rules 
would remain in effect for up to 15 days unless the 
Service rescinded them sooner or extended them 
based on the continued presence of whales in the 
area. The area covered would include all waters 
within 15 nmi of  the group’s initial sighting.  The 
possible restrictions could include a requirement 
that all gillnets and lobster traps be removed from 
the area or that fishing be limited to gear with cer
tain modifications that the Service determined safe 
for whales.  However, because the Service did not 
identify gear modifications that could be allowed 
in dynamic management areas, its regulatory op
tions were restricted to a requirement for remov
ing gear.  If  the Service decided not to implement 
regulations, it would issue an alert requesting vol
untary efforts to remove fishing gear and avoid set
ting new gear in the area. 

By letter of 31 October 2001 the Commis
sion expressed support for the proposed rule, but 
recommended that the Service describe how it in
tended to apply the factors identified for determin
ing whether to impose restrictions.  On 9 January 
2002 the Service published final rules for desig
nating dynamic area management zones, but in
cluded no further discussion of how it planned to 
apply its identified decision factors. 

Seasonal Area Management—On 28 No
vember 2001 the Service published proposed rules 
to establish a seasonal management area in waters 
immediately north of the designated right whale 
critical habitat in the Great South Channel. The 
area, frequently used by groups of feeding whales 
in the spring, includes a band stretching from the 
shoreline of Cape Cod and the southern Massa
chusetts Bay to the seaward boundary of  the U.S. 
Exclusive Economic Zone. During the spring, lob

ster gear set in the area would have to be equipped 
with sinking or neutrally buoyant ground lines, a 
single buoy line per string of traps, and a weak link 
attached at the buoy on buoy lines with a maxi
mum breaking strength of  1,500 lbs. for offshore 
areas and 600 lbs. for inshore and nearshore areas. 
Set gillnets would have to (1) be equipped with 
five weak links (maximum breaking strength of 
1,100 lbs.) on each net panel, (2) be held in place 
by an anchor with the holding power of  a 22-lb. 
Danforth-style anchor to provide the drag neces
sary for whales to break the weak link, and (3) have 
a weak link (1,100-lb. maximum breaking strength) 
attached at the buoy to the buoy line. 

In announcing the proposed rule, the Service 
cited evidence of a right whale that was seriously 
entangled and injured in a lobster trap equipped 
with a weak link. In its 13 December 2001 com
ments to the Service, the Commission therefore 
supported designation of the new seasonal man
agement area, but recommended that the rules pro
hibit all gillnet and lobster fishing within the area 
during the designated season. On 9 January 2002 
the Service published final rules for the seasonal 
management area as initially proposed. The Ser
vice did not adopt the Commission’s recommen
dation. 

Gillnet Fishing in the Right Whale Calv
ing Grounds—Regulations adopted as part of the 
Atlantic Large Whale Take Reduction Plan pro
hibit some, but not all types of gillnet fishing in 
the right whale calving grounds off Florida and 
Georgia during the winter calving season. On 27 
March 2002 the Service proposed rules to prohibit 
the nighttime use of “straight-set” gillnets in the 
calving grounds between mid-November and the 
end of March. Straight-set gillnets are gillnets set 
in a straight line. They are used in the area to 
target schooling fish and are usually retrieved 
within 30 minutes of being set. They were ex
cluded from the initial gillnet fishing restrictions 
for the area because the Service believed that, 
given the brief time they were deployed and the 
constant presence of  the fishermen, they posed no 
risk to right whales. 

In its proposed regulations, the Service noted 
that it continues to believe that daytime sets of 
straight-set gillnets do not pose a risk to right whales 
because the fishermen would be on-site in the event 
of  an entanglement.  However, it determined that 
nighttime fishing is more hazardous because fish
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ermen “are not as actively involved with straight-
set gear” and because whales are more difficult to 
see at night. The new restrictions, which cover 
waters from Savannah, Georgia, to the center of 
Florida’s east coast, were adopted by the Service 
and published in the Federal Register on 26 Septem
ber 2002. 

Efforts to Implement Dynamic Area Man-
agement—The Service’s efforts to implement its 
own regulations for the new dynamic area man
agement approach were weak and inconsistent. On 
most occasions when groups of whales were 
sighted and reported to the Service by reliable 
sources, the Service delayed decisions on desig
nating temporary management zones or chose not 
to impose restrictions on fishing gear.  Contrary to 
its adopted regulations, the Service decided that a 
second observation was needed before initiating a 
closure. Actions taken to implement the program 
in 2002 are shown in Table 3. 

On 14 April 2002 a right whale aerial survey 
team reported a group of 10 right whales about 30 
nmi east of  Cape Ann, Massachusetts.  After con
sidering its decision-making factors for several days, 
the Service published a Federal Register notice on 
26 April requiring that all gillnets and lobster gear 
be removed from an area covering about 1,100 sq. 
nmi effective 29–30 April. Thus, it took the Ser
vice 14 days after the initial sighting to require fish
ermen to remove their gear from the dynamic area. 

The regulated area expanded to about 1,700 sq. 
nmi for the period 1–13 May.  Because about 600 
sq. nmi of the temporary management area over
lapped the seasonal management area that was due 
to expire on 1 May, the Service decided to defer 
the requirement for the overlapping area until that 
time. 

Several other sightings of right whale groups 
were made by Service scientists and other reliable 
sources off Massachusetts during this period. 
However, instead of relying on past analyses that 
indicate that an initial sighting likely reflects a feed
ing group that will remain in the area where it was 
sighted, the Service adopted a policy that, before 
triggering a management action, it would require 
sightings on successive surveys to verify that whales 
were using the area. This decision was made de
spite the possibility that subsequent surveys could 
be and, in fact, frequently were delayed several days 
due to weather or other factors, and that whales 
could be present in the area but not seen by ob
servers. 

As May progressed, most right whale sightings 
shifted southward into the Great South Channel 
critical habitat where right whale survey teams ob
served the largest concentration of  right whales 
(more than 70 individuals) since research efforts 
began in the 1980s.  Many of  these animals were 
located in and around the western part of the des
ignated critical habitat (an area called the “sliver”) 
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that the Service had excluded from its critical habi
tat rules banning gillnets.  The Service continues 
to allow gillnet fishing in that area because of its 
use as a fishing area for groundfish. 

The Service had closed all waters east of  Cape 
Cod, including the sliver area, to groundfish fish
ing during May to protect depleted fish stocks. 
Thus, there was no need to close the area in May. 
However, the concentration of whales in the Great 
South Channel persisted through the end of  May. 
In light of the continued presence of whales, the 
Service issued an advisory on 31 May requesting 
that fishermen voluntarily refrain from setting fish
ing gear in the Great South Channel. The advisory 
noted that the Service was not establishing rules 
under its dynamic area management authority “be
cause that program was developed to protect right 
whales outside of existing critical habitat.”

 Concerned about the risk that gillnets would 
pose given such a large concentration of right 
whales and aware that the rules adopted by the 
Service for dynamic area management zones in
cluded no provisions excluding its application in 
critical habitat, the Commission sent a letter by 
facsimile on 31 May to the Director of the Ser
vice. In its letter the Commission noted that the 
Service’s decision not to establish a closure under 
its new dynamic area management authority was 
both illogical and contrary to the best interests of 
the species.  Concluding that it made no sense for 
the Service to be able to protect whales outside 
critical habitat but not within it, the Commission 
recommended that the Service reexamine its rule 
and immediately institute a temporary closure of 
the area to gillnetting either under that authority 
or under the emergency regulation provisions in 
section 118 of the Marine Mammal Protection Act. 

Although record high numbers of right whales 
continued to be sighted through mid-June in the 
critical habitat area, including in and around the 
sliver area, the Service took no action to prevent 
gillnet fishing in the sliver area until the end of 
June, when fishing in the area typically subsides. 
At that time, it filed a notice published on 1 July 
requiring that gillnets be removed from the west
ern portion of the critical habitat and that no new 
gillnets or lobster traps be set in the area during 
the period 1–15 July.  In the western section of  the 
regulatory area, the Service asked that fishermen 

voluntarily remove gear and avoid setting new gear. 
It is unknown to what extent fishermen complied 
with the request. By early July, whale sightings 
had declined significantly.  The dynamic area man
agement zone expired on 15 July. 

On 18 July the Service responded to the 
Commission’s 31 May letter.  In its letter, the Ser
vice stated that the dynamic area management au
thority was intended to be used outside designated 
right whale critical habitat but could be used in 
designated critical habitat when necessary. Al
though the gillnet fishing area within the critical 
habitat was not closed in June, the Service noted 
that other parts of the critical habitat were closed 
to both gillnets and lobster traps between 1 April 
and 30 June. It apparently considered that those 
measures afforded adequate protection. In view 
of  those measures, the Service advised that it would 
use the dynamic area management measures within 
that critical habitat only from 1 July through 31 
March. 

The Service invoked its dynamic area man
agement authority twice more in 2002. On 20 No
vember 2002 a group of eight right whales was 
sighted near Jeffreys Ledge off New Hampshire. 
On 3 December a Federal Register notice was pub
lished announcing that, effective 5 December, the 
Service would require all anchored gillnets and lob
ster traps to be removed from a 1,600-sq.-nmi area 
around the whale sighting location and that no new 
gear could be set in the area until 20 December. 
On 10 December the Service published another 
Federal Register notice rescinding the rule due to 
rough weather conditions that made it unreason
able to expect fishermen to remove their gear.  In
stead, the Service advised that it was asking fish
ermen to voluntarily remove their gear and avoid 
setting new gear through 20 December.  It is not 
known to what extent fishermen did so. 

The final use of the provision in 2002 was in 
an area called Cashes Ledge, a bank east of New 
Hampshire. On 13 December and again on 19 
December, aerial survey teams reported sightings 
of  five and eight right whales, respectively, in that 
area. On 24 December the Service asked lobster 
and gillnet fishermen to voluntarily remove their 
fishing gear from the area for the period of 24 De
cember 2002 to 7 January 2003.  A Federal Register 
notice announcing the voluntary dynamic manage
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ment area was published on 30 December.  It is 
not known to what extent fishermen removed gear. 

For the dynamic area management system to 
be effective, the Service must find a way to imple
ment a regulation within 48 hours of the time a 
congregation of whales is first sighted by a reliable 
observer.  Experience in 2002 demonstrated the 
Service’s inability or unwillingness to implement 
its own regulations expeditiously. 

As noted above, the Service’s rules for dy
namic management areas contemplated, but did not 
identify, provisions to allow certain types of  fish
ing gear considered safe for whales to be used within 
established dynamic management areas.  As of  the 
end of  2002 the Service was developing a proposed 
rule for publication in early 2003 to identify such 
gear. 

Future Management Efforts—As noted 
above, 2002 was a record year for observed right 
whale entanglements.  During the Marine Mammal 
Commission’s 8–10 October 2002 annual meet
ing, a representative of  the Service briefly summa
rized information on the status of  the entangled 
whales and the rulemaking actions undertaken ear
lier in the year.  Because it was clear that take re
duction plan goals were not being met, it was noted 
that the Service planned to reconvene the Atlantic 
Large Whale Take Reduction Team early in 2003 
to seek its advice on needed measures.  It also was 
noted that the Service’s Northeast Regional Of
fice was planning to prepare an environmental im
pact statement to analyze the range of options 
available under the large whale take reduction plan 
to further reduce entanglement risks. 

Based on information provided at the meet
ing, the Commission wrote to the Service on 27 
November 2002 expressing concern about the ad
equacy of  the Service’s take reduction measures. 
It noted that the recent high numbers of lethal and 
potentially lethal entanglements clearly demon
strate that the current approach falls well short of 
what is needed to solve the problem. The Com
mission therefore reiterated its previous recommen
dations that the Service prohibit all gillnets and 
lobster traps in designated right whale critical habi
tats during periods of peak whale occurrence in 
those areas. 

In addition, the Commission recommended 
that the Service immediately establish a deadline 
of 1 January 2004 by which date ground lines on 
strings of two or more lobster traps set along the 

eastern U.S. coast must be either sinking line or 
neutrally buoyant line to eliminate line floating in 
the water column where it could entangle whales. 
Noting that buoy lines and ground lines associated 
with crab and fish traps pose no less of a hazard 
for whales than lobster traps, the Commission also 
recommended that the Service require that all gear 
modifications currently applicable to the lobster 
fishery also be made applicable to any crab or fish 
traps set in the ocean north of Ft. Pierce, Florida. 

As of  the end of  2002 the Service had  not 
announced a date for the next meeting of the At
lantic Large Whale Take Reduction Team, and it 
was unclear when the Service would take additional 
steps to improve its take reduction plan, when the 
environmental impact statement on the plan would 
be available, or whether section 7 consultations 
under the Endangered Species Act would be 
reinitiated on fisheries known to entangle right 
whales. 

Section 7 Consultations 
Given the Service’s statutory responsibility to 

manage fisheries in the Exclusive Economic Zone 
in compliance with section 7 of the Endangered 
Species Act, it has consulted with itself on poten
tial effects of  the lobster trap, monkfish gillnet, 
groundfish gillnet, and spiny dogfish gillnet fisher
ies on right whales and other endangered and threat
ened species.  On 14 June 2001 the Service com
pleted four biological opinions on the fishery man
agement plans that regulate those fisheries.  Re
cent rates of right whale entanglement in fishing 
gear used in these fisheries caused the Service to 
conclude that each of these fisheries, as initially 
proposed, was likely to jeopardize the continued 
existence of  right whales.  As reasonable and pru
dent alternatives to the initial proposal, the Ser
vice developed measures for (1) additional gear 
research and gear modification requirements, (2) 
development of a dynamic area management pro
cess to temporarily close or manage fisheries in ar
eas where right whale feeding aggregations are seen, 
(3) development of seasonal management areas in
right whale feeding grounds outside critical habi
tat where either (a) fishing would be prohibited in 
seasons when whales are likely to occur or (b) fish
ermen would be required to use fishing gear that 
“has been proven to prevent serious injury or mor
tality to right whales.” 
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As noted above, in 2002 at least eight right 
whales were entangled in fishing gear, seven of 
which were considered to be in life-threatening situ
ations, including one in which the animal was sub
sequently found dead. The Service’s biological 
opinions on the four fisheries required 
reconsultation when one or more whales was “se
riously injured.” Despite the large number of po
tentially life-threatening entanglements, the Service 
did not determine that “serious injury” had oc
curred until a right whale that had previously been 
observed entangled in fishing gear washed ashore 
on Nantucket Island on 12 October.  The whale 
had serious lacerations in its tail stock thought to 
be caused by ropes.  As of  the end of  2002 the 
Service had not reinitiated consultations with it
self regarding entanglements despite stipulations 
to do so as set forth in its previous consultation 
decision. The Service, however, offered grants to 
fishermen to help support development of  inno
vative fishing gear designs that would reduce whale 
entanglement risks. 

Collisions between Ships and 
Right Whales 

Most human-related right whale deaths are 
caused by collisions with ships.  Between 1991 and 
the end of 2002 ship strikes have caused at least 
35 percent (12 of 34) of all documented deaths, 
including an animal found off Maryland in 2002. 
Based on the large size of propeller slashes and 
massive injuries, such as crushed skulls and bro
ken vertebrae, evident on carcasses, it appears that 
large vessels are the cause of most, if not all, le
thal collisions. 

To prevent ship strikes, the National Marine 
Fisheries Service has relied on voluntary efforts by 
vessel operators to look out for and avoid hitting 
whales.  To promote this strategy, the Service, in 
cooperation with other agencies, has encouraged 
and partially supported aerial right whale surveys 
in key right whale habitats to locate whales and 
alert mariners of  their locations.  These early warn
ing systems, first developed in the southeastern 
calving grounds in 1994 and in feeding grounds 
off New England in 1996, have relied heavily on 
cooperation and support from the Coast Guard; 
the Navy; the Army Corps of  Engineers; state agen
cies in Florida, Georgia, and Massachusetts; and 
nongovernmental research organizations. When 
whales are sighted in the southeastern calving 

grounds, their locations are relayed as quickly as 
possible to the Coast Guard (in as little as 10 min
utes in some cases), which forwards that informa
tion and a request for caution to vessel operators 
via broadcast notice to mariners, voice radio, and 
NAVTEX (a telex communications system aboard 
most large vessels). The early warning system in 
the Southeast has provided information on a near 
real-time basis to mariners, but the program for the 
northeastern feeding grounds reports sightings to 
the shipping industry by facsimile at the end of 
each day. 

In addition, the Service and others have de
veloped videos, placards, brochures, and additions 
to nautical publications such as East Coast vol
umes of  the U.S. Coast Pilot and navigation charts 
to educate mariners about the threat ships pose to 
right whales and steps they can take to reduce col
lision risks, such as maintaining a sharp lookout 
and using reduced speed in areas where right whales 
are likely to occur.  The Commission assisted in 
developing a number of  these outreach materials. 

The Navy, which operates two major port fa
cilities adjacent to right whale calving grounds (i.e., 
the Kings Bay submarine base in southern Georgia 
and the Mayport Naval Base in northern Florida), 
has implemented more restrictive measures for the 
operation of its vessels during the calving season. 
Among other things, the Navy minimizes its op
erations within the calving area and directs that 
most of its vessels entering or leaving port use a 
course perpendicular to shore during the calving 
season to minimize travel through the calving 
grounds and use reduced speed (generally less than 
15 knots) when near reported right whale sighting 
locations less than 12 hours old. 

To supplement these efforts, the Commission 
recommended that the Coast Guard and the Ser
vice advise the International Maritime Organiza
tion (IMO) of the threats that large ships pose to 
right whales and seek its assistance in mitigation 
efforts.  The IMO is a specialized agency of  the 
United Nations that coordinates international man
agement of  shipping.  Among other things, the IMO 
has authority to approve mandatory ship reporting 
systems, as well as speed and routing measures, in 
international waters.  In 1997 the Commission 
helped draft an initial background paper to the IMO 
on collisions with right whales and the possible need 
for IMO action to help protect them. 
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The Service and the Coast Guard, with assis
tance from the Marine Mammal Commission, sub
sequently submitted a proposal to the IMO to es
tablish two mandatory ship reporting systems: one 
in the southeastern U.S. calving grounds and the 
other in the northeastern feeding grounds off Mas
sachusetts (see Fig. 4).  These systems were ap
proved by the IMO and became operational in 1999. 
They require that operators of large vessels (more 
than 300 gross tons) entering the two areas con
tact a shore station for information on right whales, 
including recent sighting locations, and advice on 
how to avoid hitting them.  To help assess vessel 
traffic risks for whales, the vessel operators also 
must provide certain information, including their 
destination, route, and speed. 

Overall, only about 50 percent of the ships 
entering ports in the two areas were in compliance 
with the reporting requirements in 2000 and 2001. 
The Coast Guard and the National Marine Fisher
ies Service therefore took steps beginning late in 
2001 to clarify reporting procedures and to issue 
warnings to vessels not reporting.  In 2002 the 
Coast Guard began citing vessels for not reporting. 

In 2002 compliance levels increased to 72.7 
percent in the northeastern area and to 58.2 per
cent in the southeastern area in November and 
December.  In early 2002 staff  with the Service, 
the Florida Fish and Wildlife Conservation Com
mission, and the Coast Guard also completed an 
analysis of vessel traffic patterns in both areas based 
on data gathered from the reporting vessels.  In 
part, the analysis revealed that the tracks of com
mercial vessels entering the southeastern U.S. calv
ing grounds form fans that spread out from points 
a few miles off entrances to the ports of Jackson
ville and Fernandina Beach, Florida, and 
Brunswick, Georgia, with most coming from the 
southeast. About three-fourths of these vessels 
reported speeds of  18 knots or less.  Off  southern 
New England, many vessels follow the designated 
shipping lanes within the western boundary of the 
Great South Channel right whale critical habitat, 
but many others cross the southern and central parts 
of the critical habitat. About three-fourths of the 
ships entering the northeastern area were traveling 
at 16 knots or less. 

New Regulatory Measures—On several 
occasions in the past, the Commission has recom
mended to the Service that vessel speed and rout
ing measures be developed to minimize collision 

risks to right whales.  To help in this regard, the 
Commission recommended to the Service and, in 
1999, provided partial support for a study, in con
sultation with the commercial shipping industry, 
to identify additional measures. The study and sub
sequent report, conducted under auspices of the 
two regional right whale implementation teams, was 
completed in August 2001 (see Russell et al. 2001, 
Appendix C) and transmitted to the Service. 

The report recommended various routing and 
speed measures for vessels 65 ft. (20 m) or longer. 
Because right whales are believed to migrate close 
to shore, seasonal 10-knot speed limits were rec
ommended within 20 nmi (37 km) of major port 
entrances between southern New England and 
northern Georgia during migratory periods.  For the 
calving grounds, it recommended a seasonal 10
knot speed limit within about 25 nmi (46.2 km) of 
the northeastern Florida and southern Georgia 
coasts, and that a study be done to determine if 
new mandatory traffic lanes for the three ports 
would significantly reduce travel in the areas where 
right whales occur most often. The report also rec
ommended that the Coast Guard conduct a port 
access route study, which includes analyses of  eco
nomic and environmental impacts, to ensure navi
gation safety.  For feeding grounds off  Massachu
setts, it recommended a combination of measures: 
requiring vessel traffic to follow existing shipping 
lanes through the Great South Channel; a seasonal 
10-knot speed limit for a segment of those lanes; 
and a dynamic management system to impose short-
term 10-knot speed limits in other segments of 
those lanes, as well as elsewhere within the spe
cies’ range in U.S. waters, when groups of  whales 
are observed feeding. 

On 18 October 2001 the southeastern imple
mentation team wrote to the Service noting that 
the study represented a commendable job of con
solidating information on the various issues and 
formulating management options.  It recommended 
that the report be further considered and that, as 
recommended in the report, additional studies be 
undertaken to assess economic impacts of the iden
tified speed and routing measures, consider the pos
sibility that ships may move to ports outside the 
calving grounds due to the new restrictions, com
plete a risk assessment to evaluate the effective
ness of various recommended measures, and carry 
out a port access study, which is a prerequisite for 
any new regulatory measures affecting a port. 
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The northeastern implementation team sub
mitted comments on the report to the Service on 
29 January 2002. It noted that the process used to 
develop the report had provided ample opportu
nity for all concerned parties to express their views. 
Although there was not unanimous support among 
team members for all of the recommendations in 
the report, most of the recommended measures 
were supported by a majority of the team. In gen
eral, most of the team supported the basic con
cepts of establishing mandatory routing and speed 
restrictions through high-use right whale areas.  The 
team also noted that an economic analysis was 
needed to assess potential economic impacts of 
the various measures.  In this regard, the Marine 
Policy Center at Woods Hole Oceanographic In
stitution conducted a preliminary analysis of the 
economic impacts based on the report. The team 
also identified an additional regulatory recommen
dation not included in the report. It recommended 
requiring that vessel operators or others involved 
in the accidental injury or death of right whales 
report such incidents to the Service. 

Recognizing that information on the causes 
of vessel-related right whale deaths was limited, 
the Commission also organized a study to compile 
and evaluate information on collisions between 
large whales of all species and motorized vessels 
worldwide. The results, published in early 2001 
(see Laist et al. 2001 in Appendix C) and provided 
to the Service and other involved agencies and 
groups, revealed that all sizes and types of vessels 
may hit whales, but that lethal and serious injuries 
are almost always caused by large vessels – par
ticularly those longer than 80 m (262 ft.). The 
analysis suggested that vessel speed likely is a fac
tor in the probability of serious and lethal colli
sions and that a vast majority of reported colli
sions involving serious or lethal injuries to whales 
have been caused by vessels traveling 13 knots or 
greater.  Such injuries appear to occur rarely at 
speeds of  10 knots or less.  It also found that whales 
were almost never seen before they were hit or they 
were seen only at the last moment when it was too 
late to avoid a strike. Thus, it concluded that, where 
measures are needed to reduce collision risks for 
whales, advance planning to alter vessel operating 
procedures (e.g., ship speed or routing) will likely 
be needed. 

During 2002 staff of the National Marine 
Fisheries Service reviewed the report by Russell et 

al. and other information, including results of  the 
study organized by the Commission. At its annual 
meeting on 8–10 October 2002, the Commission 
was advised that a proposal to reduce ship colli
sion risks for right whales was nearing completion 
and that measures under consideration included 
vessel speed and routing.  Based on information 
provided at the meeting, the Commission, in con
sultation with its Committee of Scientific Advi
sors, wrote to the Service on 27 November. 

In its letter, the Commission noted that, al
though constructive steps had been taken to es
tablish mandatory ship reporting systems for two 
key right whale habitats, right whales continued to 
be killed by ships and fishing gear at high levels 
and that unless more determined commitments are 
made now, the population would face a real possi
bility of declining to levels from which recovery 
may be impossible. With regard to further actions 
to prevent ship strikes, the Commission noted that 
restrictions on both vessel speed and routing 
seemed appropriate, but that the process of devel
oping a proposed plan of action was taking too 
long, particularly given that regulatory actions once 
proposed still face a long and uncertain path to 
implementation. The Commission therefore rec
ommended that the Service complete a proposed 
plan of action and accompanying timetable to re
duce ship strike risks as quickly as possible and 
that it circulate the plan and timetable to the Com
mission and other concerned parties for comment. 

The Commission also noted that speed and 
routing for at least some areas would require ac
tion by the IMO, which could take several years to 
develop and implement.  For other areas, however, 
it noted that such measures might be implemented 
more quickly under domestic authority.  The Com
mission therefore requested that the Service com
plete and disseminate an analysis identifying what 
speed and routing measures could be taken under 
domestic authority, what actions would require 
IMO approval, and what new legal authority, if 
any, would be needed to implement regulatory ac
tions such as those identified in the Russell report 
on recommended management measures. 

At the end of  2002 the Service had yet to 
announce the specific regulatory actions it planned 
to propose to reduce collision risks in U.S. waters, 
nor had it responded to the Commission’s letter. 

Shipping Lanes in Canada—In late sum
mer and fall, up to two-thirds of the North Atlan
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tic right whale population, including most mother-
calf pairs, spend at least part of their time feeding 
in Canadian waters in the Bay of Fundy between 
Nova Scotia and northern Maine. Each year about 
800 ships call at the ports of Saint Johns and 
Bayside in New Brunswick; Digby and Hantsport 
in Nova Scotia, and Eastport, Maine. These ships 
transit designated shipping lanes that cut across 
the eastern half  of  the region’s right whale feeding 
grounds.  At least three right whales are known to 
have been struck and killed along these lanes since 
1992. Like efforts to alert mariners to the pres
ence of  whales in key U.S. right whale habitats, the 
Canadian Coast Guard advises vessels using these 
lanes of the location of recent right whale sightings 
and urges vessel operators to exercise caution to 
avoid hitting the whales.  To help inform mariners 
of the importance of the area for right whales, a 
15- by 12-nmi area around the core feeding area 
was designated in 1993 as a right whale conserva
tion area by the Canada Department of Fisheries 
and Oceans, and information on right whales has 
been placed on the back of  regional nautical charts. 

To further protect right whales from vessel 
traffic in these lanes, Transport Canada, the agency 
that regulates shipping in Canada, in cooperation 
with the Department of Fisheries and Oceans and 
the Canadian Coast Guard, submitted a proposal 
to the IMO in April 2002 to shift a portion of the 
designated lanes about 4 nmi east to move vessel 
traffic farther from the core feeding area. Based 
on past whale sightings, it is estimated that the shift 
could reduce the probability of ships encountering 
whales by as much as 80 percent. Canada’s pro
posal was approved by the IMO’s Subcommittee 
on Safety of Navigation at its 8–12 July 2002 meet
ing and was forwarded to the Marine Safety Com
mittee for final adoption.  The IMO’s Marine Safety 
Committee subsequently met in early December 
2002 at which time the Canadian proposal was 
adopted, thereby clearing the way for Transport 
Canada to implement the new lane configuration 
on 1 July 2003 in time for the next whale season in 
the Bay of  Fundy. 

Petition To Amend Critical Habitat 
Section 4 of the Endangered Species Act au

thorizes the Secretary of Commerce to designate 
as critical habitat areas that are determined to con
tain physical or biological features essential for the 
survival of  species under their jurisdiction that are 

listed as endangered or threatened under the Act. 
Such designations serve to formally recognize the 
importance of these areas as habitat for a listed 
species.  It also requires that federal agencies con
sult with the Service to assess the effects of  any 
activities they may fund or authorize in that area 
that could adversely affect the survival of  that spe
cies or modify the ability of the area to support 
that species. 

In 1990 the Northern Right Whale Recovery 
Team petitioned the National Marine Fisheries Ser
vice to designate three areas off  the U.S. East Coast 
as critical habitat for northern right whales.  Those 
areas included waters along the coast of Florida 
and Georgia, where most females calve and begin 
nursing their young, and two feeding areas off Mas-
sachusetts—one in Cape Cod Bay and the other in 
the Great South Channel east of  Cape Cod.  To 
assist in considering that petition, the Marine Mam
mal Commission funded a study to review avail
able right whale sighting data for each of those 
areas and to evaluate information on the occur
rence of whales relative to criteria for designating 
critical habitat (see Kraus and Kenney 1991 in 
Appendix B). Based on that report and other in
formation available at that time, the Service des
ignated critical habitat in all three areas in June 
1994 (see Fig. 4). 

Since then, research has provided new infor
mation on the extent to which right whales use 
those three areas and adjacent waters.  Based on 
that information, the Ocean Conservancy, a na
tional environmental organization, submitted a 
petition to the Service on 9 July 2002 to expand 
the existing critical habitat boundaries.  For the 
southeastern U.S. calving grounds, the petition 
sought to extend the offshore boundary from 
roughly 15 to 30 nmi between Brunswick, Geor
gia, and St. Augustine, Florida, and from 5 to 10 
nmi offshore between St. Augustine and a point 
about 30 miles south of Cape Canaveral, Florida. 
For the two feeding areas off  Massachusetts, the 
petition sought to establish a single expanded area 
that encompassed both the Cape Cod Bay and the 
Great South Channel critical habitats and the wa
ters in between.

 Under provisions of the Endangered Species 
Act, the Service must determine within 90 days of 
receiving such a petition whether it includes sub
stantial scientific information indicating that the 
action may be warranted. On 19 November 2002 
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the Service announced in the Federal Register that it 
had determined that the petition contained infor
mation satisfying this requirement and that it was 
therefore requesting comments on the petitioned 
action. The Act requires that, within 12 months 
of the date on which the petition is received, the 
Service must publish a determination on whether 
it intends to deny the petitioned action, adopt it, 
or implement a modified approach. At the end of 
2002 the Commission expected to provide com
ments to the Service in early 2003. 

North Atlantic Right Whale 
Recovery Plan 

In the late 1980s, at the recommendation of 
the Marine Mammal Commission, the National 
Marine Fisheries Service appointed a Northern 
Right Whale Recovery Team to draft a recovery 
plan for northern right whales.  At that time, right 
whales in the North Atlantic and North Pacific were 
considered to belong to a single species and thus, 
in 1991, the National Marine Fisheries Service 
adopted a final recovery plan identifying research 
and management priorities necessary to promote 
recovery of  right whales in both areas.  Since that 
time, new information and experience has rendered 
the plan out of  date and the Service has taken steps 
to develop two new plans—one for the North At
lantic right whale and one for the North Pacific 
right whale. 

As described in its previous annual report, the 
Commission provided comments to the Service on 
a draft of a new North Atlantic Right Whale Re
covery Plan on 6 September 2001. Due to limited 
staff and other urgent matters, including the need 
for new regulations to reduce ship strike and en
tanglement risks for right whales, the Service was 
unable to complete and adopt a new North Atlan
tic Right Whale Recovery Plan in 2002. As of the 
end of  2002 the Service hoped to do so early in 
2003. 

National Whale Conservation Fund 
As described in previous annual reports, the 

National Fish and Wildlife Foundation established 
a National Whale Conservation Fund to help ob
tain public and private funding for projects that 
would benefit the conservation of whale popula
tions in U.S. waters, but that have not been under
taken because of  limited government funds.  The 
idea for the Fund was developed by the Commis

sion based on a review of the right whale recovery 
program at its annual meeting in 1996. That re
view found that constraints on federal funding were 
severely hampering right whale recovery work. The 
fund was subsequently created in response to a 
1999 law sponsored by Senators Judd Gregg and 
Ted Stevens that directed the Foundation to ad
minister the fund in consultation with the Marine 
Mammal Commission and the National Marine 
Fisheries Service.  The purpose of  the fund is to 
help support research, management, conservation, 
and education/outreach activities related to the 
conservation and recovery of  whales, particularly 
those that are most endangered. 

Initial efforts to establish the fund were ham
pered by a lack of seed money; however, in 2001 
Congress provided $250,000 earmarked for this 
purpose.  With those funds, the Foundation orga
nized an administrative structure, including a fund 
council to oversee fund development, and made 
its initial grant to the Center for Coastal Studies to 
support work on disentangling right whales and 
other large whales along the U.S. East Coast. 

In 2002 the fund dispersed more than 
$125,000 to support projects related to humpback 
whales and North Atlantic right whales.  Work re
lated to right whales included projects by (1) the 
Woods Hole Oceanographic Institution to assess 
their hearing and communication capabilities, (2) 
the New England Aquarium to convene annual 
meetings of the North Atlantic Right Whale Con
sortium to review and share new information on 
right whale biology, ecology, and conservation, and 
(3) the Center for Coastal Studies to study North
Atlantic right whale genetic diversity and popula
tion structure. 

In 2002 the fund also was asked by the Na
tional Marine Fisheries Service to help disperse 
grants to state agencies in support of their right 
whale conservation activities and to fund research 
to develop “whale-friendly” fishing gear. The 
Foundation and council agreed and subsequently 
received $1.1 million for related work by agencies 
in Atlantic coastal states and $175,000 for work 
on designing whale-friendly fishing gear.  At the 
end of 2002 the fund had requested proposals for 
this work and was in the process of  awarding grants. 
Also in 2002 the Foundation took steps to develop 
a large whale conservation plan to help identify 
funding priorities and to expand its fund-raising 
efforts.  Results of  the latter effort included a pre
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liminary commitment by the Pacific Life Founda
tion to serve as a corporate partner and sponsor 
for the fund. 

North Pacific Right Whale 
(Eubalaena japonica) 

North Pacific right whales, like right whales 
in the North Atlantic Ocean, were severely de
pleted by commercial whaling and are now among 
the world’s most endangered mammals (Fig. 5). 
Two populations are thought to survive, one in the 
western North Pacific off Russia and the other in 
the eastern North Pacific off Alaska. The status 
of both populations is poorly known. The west
ern population is thought to number in the low hun
dreds although reliable information to support that 
estimate has not been published. The eastern popu
lation appears to number a few tens of animals, 
making it the most endangered marine mammal 
population in U.S. waters. 

Early in the 1960s the eastern population ap
parently numbered in the low hundreds and pre
sumably was recovering slowly.  However, between 
1962 and 1967 Soviet whalers killed more than 
350 animals in the southeastern Bering Sea and 
Gulf of Alaska, despite an international ban on 
the hunting of  all  right whales.  It appears that this 
illegal whaling virtually eliminated the population. 
Between the late 1960s and the mid-1990s 
sightings of right whales in the eastern North Pa
cific were rare, widely scattered, and almost always 
involved solitary animals.  Then, in the summer of 
1996, a group of four animals was reported in the 
southeastern Bering Sea. Each year since then, 
the National Marine Fisheries Service has under
taken aerial, shipboard, and/or acoustic surveys 
of  the area during the summer. 

Results of  those sur veys have yielded 
sightings of between 3 and 13 whales per year in a 
60-by-100-nmi area about 200 nmi north of Unimak 
Pass in the eastern Aleutian Islands.  Although more 
than 40 whales have been involved in the various 
sightings since 1996, many of those have probably 
included resightings of  the same individuals. 

Figure 5. The deviated nostrils of  right whales, including this North Pacific right whale, create a V-shaped blow 
that is unique among cetaceans and is useful in identifying species in the field. (Photo by Richard LeDuc, courtesy 
of  the National Marine Fisheries Service.) 
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Photo-identification techniques have identified 
only 13 individuals in the Bering Sea as of the end 
of 2002. Along with three other eastern North 
Pacific right whales photo-identified in other areas 
(one off San Clemente Island, California, in 1992; 
one off  the southern Baja Peninsula, Mexico, in 
1996; and the third off Kodiak Island, Alaska, in 
1998), the total number of known individuals is 
16. Biopsy samples have been collected from 10 
individuals, nine of  which have been males.  Dur
ing 2002 six sightings of between one and three 
animals were recorded, including one sighting of a 
cow-calf  pair.  The latter sighting is particularly 
noteworthy because it is the first confirmed report 
of a right whale calf anywhere in the North Pa
cific Ocean since the early 1900s and included the 
only known female identified in the population to 
date. 

Critical Habitat Petition 
The annual sightings of right whales in the 

same area of the southeastern Bering Sea in recent 
years suggest that the area is a summer feeding 
grounds for what remains of this population. 
Based on this information, the Center for Biologi
cal Diversity wrote to the National Marine Fisher
ies Service on 4 October 2000 to petition that a 
large portion of the southeastern Bering Sea be 
designated as critical habitat for right whales un
der provisions of the Endangered Species Act. The 
Service found that the petition provided sufficient 
scientific information to warrant consideration and 
published a Federal Register notice on 1 July 2001 
requesting comments. 

As noted in its previous annual report, the 
Commission responded to the request on 11 July 
2001. In its letter the Commission noted that the 
repeated right whale sightings in recent years along 
with historical whaling records from that area pro
vide a reasonable basis for concluding that the pe
titioned area contains features essential for the 
population’s survival.  Given experience with 
North Atlantic right whales, it also noted that en
tanglement in commercial fishing gear and colli
sions with ships could be potential threats to east
ern North Pacific right whales.  The Commission 
therefore recommended that the Service proceed 
with designating the area as critical habitat with a 
view toward modifying its boundaries at a future 
date as better data on the population’s distribution 
become available. To improve information in this 

regard, the Commission also recommended that the 
Service initiate a study to tag right whales in the 
southeastern Bering Sea with satellite telemetry tags 
to track their movements and habitat-use patterns. 
It also recommended that the Service (1) examine 
photos of North Pacific right whales for scars that 
might indicate interactions with fishing gear or col
lisions with ships, and (2) assess the extent to which 
gillnets and crab traps that might entangle right 
whales occur within the petitioned area during the 
summer months when the whales are present. 

On 18 September 2002 the Service responded 
to the Commission’s letter noting that, although it 
had not yet decided how to proceed on the peti
tioned action, it was considering the use of satel
lite telemetry but did not plan to carry out such a 
study until it reviewed concerns raised by some 
scientists about the effects of tag implants on North 
Atlantic right whales.  It also noted that it had found 
no evidence of scars from interactions with either 
fishing gear or vessels in any of the right whale 
photographs taken in the southeastern Bering Sea. 

On 20 February 2002 the Service published 
a Federal Register notice announcing that it had de
termined that the petitioned action to designate 
critical habitat for eastern North Pacific right whales 
was not warranted at this time. The notice ad
vised that, although the Service recognized the des
ignation may be a prudent action, it concluded that 
the extent of critical habitat could not be deter
mined because essential biological requirements of 
the population were not sufficiently understood. 
It therefore advised that it would continue to ana
lyze issues raised by the petition following the 
completion of  planned 2002 right whale surveys 
and research. 

Marine Mammal Commission Review 
During the Commission’s 8–10 October 2002 

annual meeting, representatives of  the Service pro
vided information on the status of  North Pacific 
right whales and results of  the 2002 field surveys. 
The surveys, which involved aerial, shipboard, and 
acoustic survey techniques, were more extensive 
than those used in past years.  They expanded the 
search area from a core 60-by-100-nmi sighting area 
to a broader area covering surrounding waters in 
the southeastern Bering Sea and the northern Gulf 
of Alaska. As noted above, six sightings were made 
of 1–3 whales each, including a cow-calf pair, all 
of which were within the core area. Hydrophones 
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documented numerous right whale vocalizations 
in the core area during the course of  the surveys; 
however, efforts to locate many of these vocaliz
ing whales were unsuccessful, and it was not pos
sible to determine the number of whales present. 
There were no sightings and no whale vocaliza
tions heard in waters outside the core area. 

No steps were taken to deploy satellite te
lemetry tags during the 2002 field season. The 
Commission was advised that the Service now con
sidered such tagging to be the highest priority re
search need for eastern North Pacific right whales 
and apparently is satisfied that such tagging can be 
done safely.  Unfortunately, the Service also ad
vised that it had been unable to schedule shiptime 
on one of its vessels to study North Pacific right 
whales in 2003. 

Based on this information, the Commission 
wrote to the Service on 27 November 2002.  In its 
letter, the Commission recommended that, if the 
Service is unable to dedicate one of  its own ves
sels to tag and survey right whales in the south
eastern Bering Sea in the summer of 2003, the Ser
vice provide such funding as may be needed to 
charter a vessel to carry out that research. As of 
the end of 2002 it was not clear whether and what 
research might be undertaken during 2003. 

Gray Whale 
(Eschrichtius robustus) 

Gray whales (Fig. 6) are divided into two dis
crete populations, one on either side of the North 
Pacific Ocean. The eastern population migrates 
along the West Coast of  North America between 
winter calving grounds along Baja California, 
Mexico, and summer feeding grounds in the Bering 
and Chukchi Seas between Alaska and Russia. The 
annual migration of some gray whales back and 
forth between calving and breeding grounds can 
exceed 10,000 miles, making it the longest annual 
migration of any mammal. The western popula
tion occurs along the Asian coast, where it migrates 
between summer feeding grounds off Sakhalin Is
land, Russia (about 500 miles north of the Japa
nese island of Hokkaido), and winter calving 
grounds at an unknown location suspected to be 
in the South China Sea. 

Commercial whaling severely depleted both 
populations between the mid-1800s and early 
1900s.  As a result, gray whales were protected 
under a ban on commercial hunting adopted by the 
League of  Nations in the mid-1930s.  This ban, 
which also covered right whales, was the first in
ternational agreement to protect a whale species 
from commercial whaling.  The ban on commer
cial gray whale catches has been carried forward 
since the late 1940s by the International Whaling 
Commission. Gray whales also were listed as en
dangered under the Endangered Species Conser
vation Act of  1969, the predecessor to the U.S. 
Endangered Species Act of 1973. 

Under this protection, eastern gray whales 
made one of the most complete recoveries of any 
large whale population that had been depleted by 
commercial whaling.  By the early 1990s eastern 
gray whales had recovered to levels thought to be 
at or near the preexploitation population size, and 
in 1994 the Service removed the population from 
the U.S. list of  endangered and threatened species, 
making it the first marine mammal population (and 
the only one to date) to be delisted.  Recently, how
ever, concern arose about its status after the num
ber of  gray whales found dead along the U.S., Ca
nadian, and Mexican coasts increased sixfold and 
calf  production dropped to record lows. 

Unlike the eastern population, the western 
population has shown no signs of  recovery.  It is 

Figure 6.  Western gray whale breaching off  the coast 
of  Sakhalin Island, Russia.  (Photo by David Weller, 
courtesy of  the National Marine Fisheries Service.) 
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one of  the world’s most critically endangered popu
lations of whales and remains listed as endangered 
on the U.S. list of  endangered and threatened spe
cies. 

During the Marine Mammal Commission’s 
2002 annual meeting on 8–10 October in San Di
ego, California, information on the status and con
servation of  both gray whale populations was pre
sented by researchers with the Service and reviewed 
by the Commission and its Committee of Scien
tific Advisors on Marine Mammals.  Results of  that 
review are discussed below. 

The Eastern North Pacific 
Gray Whale Population 

The eastern population of gray whales was 
reduced to perhaps 1,000 to 2,000 whales by the 
early 1900s by commercial whaling. It had recov
ered to an estimated level of more than 20,000 
whales by 1994 when it was removed from the U.S. 
endangered and threatened species list. Upon re
moval of a species from that list, the Endangered 
Species Act requires that a five-year monitoring 
program be undertaken to ensure that the Act’s 
protection is no longer needed. The National Ma
rine Fisheries Service implemented such a program, 
and in March 1999 it convened a workshop to re
view the results and consider further actions. 

Participants at that workshop concluded that 
eastern gray whales were at or near carrying capac
ity (i.e., the maximum number of individuals sup
portable by the ecosystem) and were neither en
dangered nor threatened as defined by the Act. 
They noted, however, that continued monitoring 
of the population offered important opportunities 
to gain insight into a number of significant bio
logical and management issues.  Among these are 
how to estimate the carrying capacity of large whale 
populations; how abundance levels change as popu
lations reach carrying capacity levels; and what fac
tors are likely to regulate the abundance of large 
whale populations once they reach carrying capac
ity. Accordingly, workshop participants recom
mended that monitoring efforts be continued for 
an additional five years.  As discussed below, shortly 
after that workshop the population began to show 
signs of a decline, further underscoring the need 
for continued monitoring. 

Recent Strandings and Calf Production— 
In 1999 and 2000 unprecedented numbers of gray 
whales were found dead or dying along the coast

line between Alaska and Mexico.  Before 1999 gray 
whale strandings had averaged about 40 a year, with 
a record one-year total of  87 carcasses.  In 1999 
and 2000 stranding totals leaped to 284 and 377. 
Most of the whales were adults and subadults in 
unusually thin condition, suggesting that limited 
prey availability had been a factor in their deaths. 
Aerial photogrammetric studies of migrating whales 
undertaken by the Service beginning in 1997 to 
assess the condition of live whales also supported 
this conclusion. By measuring the ratio of whale 
lengths to widths in photos of animals migrating 
southward from their feeding grounds, Service re
searchers developed an index to assess the fatness 
and general condition of  the whales.  The results 
of studies in 1999 and 2000 revealed a marked 
increase in the number of  unusually thin whales. 

Also in 1999 and 2000 calf counts of gray 
whales migrating north from their calving grounds 
past Point Piedras Blancas, California, declined 
sharply to the lowest levels on record. Between 
1994, when the Service began annual counts, and 
1998, an average of nearly 375 calves was counted 
annually, with a maximum of  501 calves in 1997 
and a low of 194 calves in 1995. In 1999 and 
2000 the counts dropped to 141 and 96. 

As this information became available, the 
Commission wrote to the Service on 7 August 2001 
and again on 15 January 2002, recommending that 
the Service develop a second five-year research 
plan, complete a stranding response plan to better 
coordinate gray whale stranding investigations, as
sess effects of the 1999–2000 die-off on the 
population’s status, and review planned research 
to ensure that information is adequate to assess 
the population’s status and conservation needs. 

On 5 March 2002 the Service responded to 
the Commission’s letters.  Based on information 
gathered since 1994, the Service continued to be
lieve that the eastern gray whale population was 
neither endangered nor threatened and did not war
rant protection under the Endangered Species Act. 
A second five-year monitoring program under the 
Act’s post-delisting provisions, therefore, was not 
required. However, recognizing the importance of 
further monitoring, the Service noted that it 
planned to continue annual calf counts on north
bound migrations through at least 2004 and that it 
had conducted additional population counts on 
southbound migrations in the winters of 2000– 
2001 and 2001–2002. It also noted that steps had 
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been taken to improve the stranding response pro-
gram and that it was analyzing effects of the 1999– 
2000 die-off  on the population’s status. 

At the Commission’s October 2002 annual 
meeting, Service representatives noted that lim-
ited prey could have affected both mortality and 
calf production in 1999 and 2000. They noted 
that increased attention had been focused on ex-
amining conditions in the population’s main feed-
ing grounds in the Bering and Chukchi Seas.  Gray 
whales feed mostly on small benthic organisms, par-
ticularly small shrimplike animals called amphi-
pods, by filtering mouthfuls of soft muddy sedi-
ment through their baleen. In the 1980s benthic 
ecologists reported a decline in the abundance and 
size of amphipods in a key gray whale feeding area 
south of Bering Strait and north of St. Lawrence 
Island in the north-central Bering Sea. They sug-
gested that the increase in gray whale abundance 
may have been the cause. There is evidence that 
amphipod abundance in the area has remained low 
since then. Although the cause of the amphipod 
decline remains uncertain, climate change, as well 
as increased gray whale foraging, are possible fac-
tors.  Nevertheless, the gray whale population con-
tinued to increase through the 1990s. 

To help assess gray whale feeding activity, the 
National Marine Fisheries Service conducted an 

aerial survey in 2001 over parts of  the eastern 
population’s  feeding grounds.  Surveys in the 1980s 
revealed that most feeding activity occurred in a 
shallow basin located in the northernmost Bering 
Sea.  Survey flights in 2001, however, found few 
whales in that area. Instead, a dense concentra-
tion of feeding whales was found north of the 
Bering Strait in the southern Chukchi Sea where 
few whales had been seen in the 1980s.  Although 
only a small proportion of the population was seen 
during the 2001 flight and although whale distri-
bution may change from year to year, results of 
the 2001 survey suggested that the species’ princi-
pal feeding grounds may have shifted in the past 
15 years to areas north of Bering Strait. 

Service scientists have attempted to correlate 
trends in calf production with changes in seasonal 
ice cover at the time whales arrive at their feeding 
grounds in spring.  In some years when ice is slow 
to retreat through the Bering Strait, gray whale ac-
cess to the most productive feeding grounds, now 
possibly located north of the strait, might be de-
layed or shortened, leaving females in poor condi-
tion and less able to either become pregnant or suc-
cessfully carry a calf  to term.  Results of  the in-
vestigation found a strong correlation.  Years of 
heavy spring ice cover in the northern Bering Sea 
were followed by low calf counts the following 

spring, but years of light spring ice 
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Figure 7. Gray whale population abundance. 
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Population Status and Trends—Abun-
dance estimates for eastern gray whales are based 
on winter counts made as gray whales migrate south 
along the coast of California to their calving 
grounds.  National Marine Fisheries Service re-
searchers have made 22 such counts since 1967. 
Recent counts leave little doubt that the eastern 
gray whale population declined as a result of the 
1999–2000 die-off.  Population estimates for the 
winters of 1997–1998, 2000–2001, and 2001– 
2002 declined from 26,635 (95 percent confidence 
interval 21,877 to 32,428) to 18,761 (95 percent 
confidence interval 15,429 to 22,812) to 17,414 
(95 percent confidence interval 14,322 to 21,174), 
respectively. 

The magnitude of the recent decline, how-
ever, may be far less than the 12,313 suggested by 
these point estimates.  During the Commission’s 
annual meeting, Service scientists noted that, given 
the imprecision of population estimation tech-
niques, counts sometimes produce what appear to 
be artificially high and low numbers when counts 
are viewed in a longer-term context (Fig. 7).  In 
this regard, the count during the winter of 1997– 
1998 produced an estimate that appears suspi-
ciously high. In addition, when the estimates are 
viewed over 30 years, it appears that the popula-
tion size increased between the 1970s and early 
1980s and remained relatively stable within a range 
of about 18,000–23,000 between the mid-1980s 
and 1999. Thus, the decline in 1999 and 2000 
may only have been a few thousand animals.  Based 
on this information, Service scientists concluded 
that the decline in 1999 and 2000 had ended, and 
that it was caused by changes in environmental 
conditions that affected gray whale foraging pat-
terns, which in turn affected the condition of adult 
whales.  In the future, year-to-year variations in 
environmental conditions can be expected to pro-
duce periodic fluctuations in the population. 

Future Research and Monitoring Plans—
During its October 2002 meeting, the Commission 
was advised by the Service that it planned to con-
tinue annual calf counts for the foreseeable future 
and to continue aerial photogrammetric studies 
through 2003, at which time it would reevaluate 
the results.  The Service does not plan to conduct 
a new population count during the winter of 2002 
to 2003, but expects to carry out another survey in 
two or three years if funding is available. 

In response to this information, the Commis-
sion wrote to the Service on 27 November 2002 
concurring with the Service’s view that the eastern 
gray whale population appears to be fluctuating 
within the range of carrying capacity in response 
to year-to-year variations in environmental condi-
tions.  It commended the Service for its recent ef-
forts to assess and monitor the status of eastern 
gray whales and recommended that funding and 
support be continued at the levels provided in re-
cent years to carry those studies forward. 

Subsistence Whaling—Native residents in 
Russia and the United States take gray whales for 
subsistence and cultural purposes under quotas set 
by the International Whaling Commission (IWC). 
The quotas are based on requests by Russian and 
U.S. delegations to the IWC on behalf  of  their re-
spective Native communities.  At its 1998 meet-
ing, the IWC adopted a five-year quota of 620 
whales, with no more than 140 whales to be taken 
in any one year, for 1998 to 2002.  Historically, the 
vast majority of gray whales have been taken in 
Russia, with just a few taken by Alaska Eskimo 
whalers.  For example, during the previous five-
year quota period (1994 to 1998), annual catches 
ranged between 42 and 122, with only two gray 
whales reported taken by Alaska Natives during 
that entire period.

 In the past, a small share of the gray whale 
quota was requested for Alaska Natives; however, 
given their preference for bowhead whales and their 
limited interest in hunting gray whales, no request 
was made on their behalf to take gray whales when 
the 1998–2002 quota was considered. To meet 
the needs of  Makah whalers of  Washington State, 
however, the U.S. delegation requested and was 
granted a share of five whales per year, with the 
remaining 135 allocated to Russian hunters. 

Since 1998 the Makah Tribe and the Depart-
ment of Commerce have taken steps to reestab-
lish a traditional gray whale hunt that has not been 
practiced since early in the 1900s. As a result of 
court action in 2001 on a suit challenging the ad-
equacy of  the Department’s environmental assess-
ment on the Makah Tribe’s whaling program, the 
Department was directed to complete and circu-
late a new environmental assessment in 2002. The 
Service completed a revised assessment, which 
again was challenged for its adequacy in a new law-
suit filed in January 2002 (Anderson v. Evans). The 
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plaintiffs also contended that whaling by the tribe 
must be authorized under the Marine Mammal Pro-
tection Act, not merely under the quota issued by 
the International Whaling Commission. On 20 
December 2002 the U.S. Court of  Appeals for the 
Ninth Circuit reversed the district court ruling and 
ruled for the plaintiff  on both courses of  action. 
In light of the uncertainty and controversy over 
the impacts of Makah whaling, the court ordered 
the Service to prepare an environmental impact 
statement.  In particular, the ruling concluded that 
the environmental assessment had not adequately 
considered the potential impact of whaling on the 
small local group of gray whales that use the Strait 
of  Juan de Fuca between Washington and British 
Columbia, Canada, as a feeding grounds or the pre-
cedent the tribe’s resumption of  whaling could set 
for other areas. 

More important, the court determined that 
whaling by the Makah Tribe remains subject to the 
Marine Mammal Protection Act.  In so ruling, the 
court found that the provision of the Act that al-
lows taking authorized by preexisting treaties and 
agreements with the Makah Tribe was inapplicable 
in this case.  Further, the court ruled that applying 
the Marine Mammal Protection Act taking prohi-
bition to the Makah whaling rights recognized in 
the 1855 Treaty of  Neah Bay is necessary to achieve 
the Act’s conservation purpose.  Because the court 
found the Marine Mammal Protection Act appli-
cable to whaling by the Makah Tribe, it did not 
need to consider the merits of the plaintiffs’ alter-
native argument that the whaling rights contained 
in the treaty had been abrogated by enactment of 
the statute. 

As of the end of 2002 the federal agencies 
and the tribe were considering their options, which 
include seeking rehearing by the court of appeals 
or seeking review of  the case by the U.S. Supreme 
Court. 

Against this backdrop of legal challenges, 
Makah whalers killed and landed one whale in 1999 
but have taken no other whales since then. In 2002, 
as in 2001, they refrained from engaging in any 
whaling activity.  However, one gray whale was 
struck, but not landed, in June 2002 by Alaska Na-
tives from the village of Little Diomede in the 
Bering Strait. Apparently because of a very poor 
bowhead whale hunting season in the spring of 
2002, village whalers attempted to take a gray whale 
instead. During the course of the hunt, one of the 

whalers was killed. As noted above, the gray whale 
quota no longer includes provisions for Alaska 
Natives to take gray whales.  As a result, an infrac-
tions report may need to be filed with the IWC 
when it meets next year (see also the IWC section 
in Chapter V). 

With the expiration of the gray whale quota 
in 2002, the U.S. and Russian delegations to the 
May 2002 IWC meeting requested an extension of 
the gray quota at the same level for another five-
year period (i.e., 620 whales with no more than 
140 whales taken in any one year). The request 
was granted for the period 2002 to 2007 with five 
whales per year to be available to Makah whalers. 

The Western North Pacific 
Gray Whale Population

As recently as the 1970s, the western gray 
whale was thought to be extinct. However, a small 
remnant population is now known to have survived 
and is recognized as one of  the world’s most criti-
cally endangered large whale populations.  Its only 
known feeding grounds, off Sakhalin Island, Rus-
sia, occurs in an area where several major oil and 
gas fields are currently undergoing intensive explo-
ration and development. One offshore drilling plat-
form has already been constructed within 20 km 
of  the population’s principal feeding area and oth-
ers are planned. Noise, oil spills, routine discharges, 
ship traffic, and other perturbations associated with 
offshore oil and gas exploration and development 
pose risks both to the remaining whales and their 
habitat. 

In view of  the population’s critical status, the 
IWC adopted a resolution concerning western gray 
whales at its 23–27 July 2001 annual meeting.  The 
resolution called on the population’s range states 
(i.e., those nations with jurisdiction over waters in 
which the population occurs) and other interested 
parties to expand research and monitoring efforts 
on the population, eliminate any sources of hu-
man-caused mortality, and reduce all sources of 
disturbance to the western gray whale population. 

Also concerned about the critical status of 
this population, the Marine Mammal Commission 
wrote to the National Marine Fisheries Service on 
15 January 2002 recommending that Service sci-
entists work cooperatively with their Russian coun-
terparts to design, fund, and implement research 
and recovery measures necessary to ensure the long-
term conservation of  this population.  The Ser-
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vice responded to the Commission’s letter on 15 
March 2002 noting that, although its scientists were 
continuing to work closely with their Russian col-
leagues, the Service was unable to increase its sup-
port for work on western gray whales due to criti-
cal needs for other marine mammal species in U.S. 
waters.  Recognizing the importance of  ongoing 
research and monitoring to identify impacts and 
mitigation needs, the Commission provided par-
tial funding to help support the joint U.S.-Russia 
monitoring studies during the summer of 2002 (see 
also Chapter VIII).  Involved scientists with Texas 
A&M University and the National Marine Fisher-
ies Service presented results of  the 2002 field sea-
son and previous research seasons during the 
Commission’s 8–10 October annual meeting. 

Oil and Gas Exploration and Develop-
ment—To evaluate possible effects on gray whales 
and mitigation needs resulting from planned de-
velopment of  oil reserves off  Sakhalin Island (see 
Fig. 8), Sakhalin Energy Investment Company Lim-
ited (the oil consortium led by Royal Dutch/Shell, 
which is developing one of the major offshore oil 

Figure 8. The location of Sakhalin Island, Russia, and 
the western gray whale study site. 

and gas fields nearest to the gray whale feeding 
grounds) circulated and requested comments on a 
document early in 2002 entitled “Western Gray 
Whale Protection Plan: A Framework of Monitor-
ing and Mitigation Measures Related to Sakhalin 
Energy Oil and Gas Operations on the Northeast 
Coast of Sakhalin Island, Russia.” The Commis-
sion responded to the request on 30 August 2002. 

The company’s plan concluded that the ac-
tivities of  the Sakhalin Energy Investment Com-
pany have not had any long-term negative effects 
on the gray whale feeding habitat. The document, 
however, did not describe the spatial and temporal 
overlap between gray whale feeding activity and 
oil and gas operations or the cumulative effects of 
all ongoing and planned activities in the region. In 
addition, baseline information was not collected 
on gray whale foraging distribution before explora-
tion activities began. The Commission therefore 
questioned whether such a conclusion could be jus-
tified. The Commission noted that detection and 
mitigation of possible adverse effects on gray 
whales would depend to a considerable extent on 
the quality and objectivity of scientific research 
and monitoring programs.  It encouraged the com-
pany to provide adequate support to continue gray 
whale monitoring studies.  It also recommended 
that mechanisms be provided for the independent 
review and oversight of gray whale research and 
monitoring activities, and that the results of those 
studies be made freely available to the public and 
outside reviewers. 

As of the end of 2002 the Commission had 
not received a response from the company or a re-
vised document. 

Western Gray Whale Research and 
Monitoring—Since 1997 Russian and U.S. scien-
tists have surveyed gray whales off  Sakhalin Is-
land (Fig. 8) for two to four months each summer 
between June and October.  Other than informa-
tion from Russian aerial surveys between the 1960s 
and 1980s and a few days of dedicated photo-iden-
tification surveys in 1994 and 1995, virtually noth-
ing is known about the use of this area by gray 
whales before 1997. 

Between 1994 and the end of the 2002 field 
season, 118 individual whales have been photo-
identified, including five new animals (other than 
calves) seen for the first time in 2002. The studies 
document a high degree of site fidelity among the 
individual whales to this feeding area, and a vast 
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majority of the population is now thought to be 
included in the photo-identification catalogue. 
Since 1995 researchers have counted a total of 31 
calves (between 2 and 8 per year), including 7 in 
2002. Many of these calves have not been 
resighted after the year of  their birth, suggesting 
that calf  survival is low.  Biopsy samples from 93 
individuals also have been collected. Analyses of 
these samples reveal a strong bias toward males 
among both calves and older animals.  Fewer than 
20 reproductively active females have been identi-
fied. 

The population’s principal feeding area ap-
pears to be a narrow band of coastal waters about 
5 km wide and 70 km long off the northeastern 
shore of Sakhalin Island. A second feeding area 
used by fewer whales also has been identified far-
ther offshore.  An existing oil and gas platform has 
been constructed 20 km offshore, southeast of  the 
coastal feeding area, and, as indicated above, other 
platforms are to be placed in the area.  In 2001 
high-intensity seismic surveys were conducted over 
a six-week period near the feeding grounds.  Dur-
ing that period, the whales moved south, away from 
the area being surveyed.  After the surveys ended, 
the whales returned to the area, suggesting that 
the sound generated by the seismic activity may 

have temporarily displaced them from preferred 
feeding areas. 

Like the thin whales seen in the eastern gray 
whale population in 1999 and 2000, researchers 
off Sakhalin Island also have reported relatively 
high numbers of “skinny” whales apparently in 
poor health (Fig. 9).  Between 1999 and 2001 the 
numbers of whales seen in this condition were 17, 
31, and 19, respectively. Although most of  these 
whales were observed to be underweight in only 
one year, nine whales appeared thin in two of those 
years, and five were seen in this condition all three 
years.  In 2002, 15 skinny whales were observed. 
The cause of this condition is uncertain, but seems 
likely to be related to some nutritional problem (e.g., 
limited prey availability or limited access to key 
feeding areas). 

Because of the potential for human-related 
impacts along migratory corridors and calving 
grounds off the southeastern coast of Asia, as well 
as on the feeding grounds, project scientists ex-
pressed serious concern for the future survival of 
the population. They noted that the proximity of 
whales to seismic surveys, drilling, ship traffic, and 
other activities associated with offshore develop-
ment could displace gray whales from essential 
feeding areas, and that oil spills, dredging, and other 

Figure 9. Comparison of a well-nourished (top) and a skinny (bottom) western gray whale. The dip along the 
back of the skinny whale behind the blowhole and skull (right side of photos) and the bulge of the scapula 
(shoulder bone) in the concavity near the water line indicate a thin blubber layer and an undernourished condition. 
(Photos by David Weller, courtesy of  the National Marine Fisheries Service.) 
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forms of  pollution and construction could impact 
gray whale prey resources. 

Project scientists noted that ongoing work 
was under way to back-calculate population size, 
conduct survival and mark-recapture abundance 
estimates, determine patterns of  paternity and so-
cial relatedness, and synthesize research findings 
from the past seven years.  In addition, they pro-
vided details on a special meeting on western gray 
whales scheduled by the IWC Scientific Commit-
tee for 22–25 October 2002 in Korea. The pur-
pose of  that meeting was to review information 
on the status of the population and identify future 
research and monitoring needs throughout its range. 
The meeting, which included scientists familiar 
with data on the population, including those from 
most of  the population’s range states (Russia, 
China, Japan, and the Republic of Korea) was sub-
sequently held as scheduled. A meeting report will 
be submitted to the IWC at its 2003 annual meet-
ing. 

Based on information provided at its Octo-
ber 2002 annual meeting, the Commission wrote 
to the Service on 27 November 2002.  It observed 
that the photo-identification catalogue and biopsy 
database offer a valuable opportunity to monitor 
the health and status of individual whales and de-
termine overall trends in the population.  It also 
noted that further research and monitoring on west-
ern gray whales could be very 

Humpback Whales in the

Central North Pacific


(Ldf`osdq`mnu`d`mfkh`d)

Humpback whales occur in all the world’s 

oceans and were severely depleted by commercial 
whaling during the early 1900s.  In the North Pa-
cific alone, more than 28,000 whales were killed 
during that period.  One analysis suggests that 
15,000 humpback whales inhabited the North Pa-
cific Ocean before commercial whaling began. By 
the mid-1960s their numbers may have been re-
duced to as few as 1,000 whales.  Following a simi-
lar measure adopted for the North Atlantic hump-
back whales in 1955, the International Whaling 
Commission prohibited the taking of humpback 
whales in the North Pacific Ocean in 1966, and 
the ban has remained in place since then. 

Three populations are currently recognized to 
occur in the North Pacific Ocean, the largest be-
ing the central North Pacific population. Like all 
humpback whale populations, this population mi-
grates annually between winter calving and mating 
grounds in the Tropics and summer feeding grounds 
in temperate and boreal latitudes.  Between No-
vember and May whales use the coastal waters of 
the main Hawaiian Islands as calving and mating 
grounds.  Based on aerial surveys conducted 

helpful in advancing our un-

Figure 10. Humpback whales were severely depleted by commercial whaling. 
Their largest population in the North Pacific Ocean, the central North Pacific 
stock, migrates between winter calving grounds in coastal waters of Hawaii 
and summer feeding grounds along the coast of the Gulf of Alaska. (Photo 
by Ann Zoidis, courtesy of Allied Whale.) 

derstanding of the effects of 
human activities and environ-
mental variables on whale 
populations in general.  For 
example, comparisons of 
trends in the occurrence of 
skinny whales in both the east-
ern and western populations 
could help clarify whether and 
how broadscale climatic 
events affect whale popula-
tions.  The Commission there-
fore commended the Service 
for facilitating collaborative 
research with Russian gray 
whale scientists and recom-
mended that support be in-
creased as much as possible to 
carry this work forward for the 
foreseeable future. 
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throughout the main Hawaiian Islands in 1993, 
1995, 1998, and 2000, the population appears to 
have been increasing at an average annual rate of 
about 7 percent per year.  The most recent survey 
produced an abundance estimate of 4,491 whales 
(95 percent confidence interval 2,044 to 5,836). 

The other two stocks of humpback whales in 
the North Pacific Ocean are the western stock, 
which calves in the Bonin and Ryukyu Islands south 
of the main islands of Japan (estimated to number 
a few hundred whales), and the eastern stock, which 
calves along the west coast of Mexico and Central 
America (estimated to number about 1,000 whales). 

Humpback whales rarely feed while on their 
winter calving grounds.  Instead they subsist on fat 
reserves stored in their blubber during the summer 
feeding season. At the end of the calving season, 
humpback whales in Hawaii migrate north to feed-
ing grounds along the northern rim of the North 
Pacific Ocean, principally in coastal waters along 
the Gulf of Alaska from British Columbia to the 
Alaska Peninsula. The 2,000–3,000-mile trip re-
quires about two months.  Some individuals, how-
ever, have been tracked to waters along the Aleu-
tian Islands and into the Bering Sea where their 
summer feeding range may overlap with the west-
ern North Pacific stock. The summer feeding range 
of the eastern stock occurs in coastal waters be-
tween California and British Columbia. They feed 
principally on krill and small schooling fish (e.g., 
herring, walleye pollock, anchovies, and capelin). 

Many individual whales in the central North 
Pacific population exhibit strong patterns of site 
fidelity to specific feeding grounds off Alaska, but 
this does not appear to be the case on the Hawai-
ian wintering grounds.  For example, there is little 
evidence that the whales that regularly use particular 
feeding areas in Alaska (e.g., Prince William Sound 
or southeastern Alaska) return repeatedly to the 
same islands in Hawaii year after year.  There is, 
however, evidence that at least some whales travel 
in loose aggregations between islands in Hawaii. 
Although it has been suggested that the whales gen-
erally move in a northwesterly direction from the 
island of Hawaii toward Oahu as the winter sea-
son progresses, evidence for this is limited, and in-
dividual whales have been documented to move in 
both directions between individual islands within 
a season. Their distribution in the Hawaiian archi-
pelago is principally in waters less than 100 fath-
oms (183 m) deep in the main Hawaiian Islands, 

and they are rarely seen in the remote Northwest-
ern Hawaiian Islands. 

With an 11³-month gestation period and a 
one-year nursing period, adult females generally 
produce a single calf  every two to three years. 
When competing for access to females in estrous, 
adult males frequently vocalize, breach, and slap 
the ocean surface with their tails in apparent at-
tempts to attract females or ward off  other males. 

Hawaiian Humpback Whale
Sanctuary

On 4 November 1992 Congress passed Pub-
lic Law 102-587 designating certain waters within 
the 100-fathom (183 m) bathymetric contour 
around the main Hawaiian Islands as the Hawai-
ian Islands Humpback Whale National Marine 
Sanctuary (see Fig. 11).  Its purposes are to help 
protect humpback whales and their habitat in Ha-
waii, educate the public about the relationship be-
tween the whales and Hawaii’s marine habitat, 
manage human uses consistent with the enabling 

Figure 11. The Hawaiian Humpback Whale National 
Marine Sanctuary (shown in black) was designated in 
1992 in certain Hawaiian waters within the 100-
fathom contour to help protect humpback whales. 
(Figure courtesy of the National Marine Sanctuary 
Program.) 
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legislation, and identify marine resources of na-
tional significance for possible inclusion in the sanc-
tuary at a later date. Approximately half of the 
1,370-sq.-mi. sanctuary is included in a contigu-
ous area between the islands of Molokai, Maui, 
and Lanai in the central portion of the main Ha-
waiian Islands.  The remainder includes isolated 
strips of coastal waters on the north shores of 
Hawaii, Oahu, and Kauai. 

The National Marine Sanctuary Program in 
the National Oceanic and Atmospheric 
Administration’s National Ocean Service and the 
State of  Hawaii manage the sanctuary.  Sanctuary 
regulations prohibit approaching humpback whales 
closer than 100 yards and operating aircraft below 
1,000 feet when over a humpback whale (except 
during takeoffs and landings). 

When NOAA designated the sanctuary, it 
committed to the State of Hawaii that, within five 
years of adopting a sanctuary management plan, it 
would evaluate progress toward implementing the 
sanctuary.  The agency also agreed to submit the 
results of its five-year evaluation and any proposed 
revisions that might affect state waters to the Gov-
ernor of Hawaii for approval. The initial manage-
ment plan and implementing regulations were 
adopted in the spring of 1997. 

The National Ocean Service completed its 
review and a draft revised sanctuary management 
plan early in 2002. The Service proposed to leave 
sanctuary boundaries and regulations unchanged, 
but to modify its sanctuary management plan to 
include a revised set of goals, priorities, and pro-
grams for the next five years.  On 21 March 2002 
the Service wrote to the Commission and other 
agencies, organizations, and individuals asking for 
comments on its revised draft management plan. 

The revised plan included a description of 
sanctuary accomplishments since 1997. Among 
other things, it noted that the sanctuary had train-
ed and funded an enforcement officer to work on 
whale protection during the annual calving season, 
helped fund more than 20 studies and research 
projects, and implemented numerous community 
outreach efforts to promote public awareness and 
protection of the humpback whales in Hawaiian 
waters.  During the five years, the number of  whales 
observed had increased and Hawaii’s whale-watch-
ing industry had grown to an estimated $11 million 
per year in direct revenues.  The National Ocean 
Service proposed restructuring the sanctuary man-

agement program according to lists of seven goals, 
24 objectives, and numerous other activities. 

On 14 May 2002 the Marine Mammal Com-
mission responded to the National Ocean Service’s 
request for comments on the revised draft man-
agement plan. The Commission concluded that 
the importance of the sanctuary for protecting 
humpback whales and continuing research and edu-
cation programs would likely increase in the fu-
ture. In general, the proposed provisions seemed 
appropriate and useful, and the Commission rec-
ommended that the plan be adopted subject to cer-
tain modifications described below. 

Whale-Watching Regulations—With re-
spect to whale-watching, the Commission noted 
that several measures in the draft plan might be 
modified to improve protection of  the whales.  First, 
although the established regulations prohibit ap-
proaches closer than 100 yards to a humpback 
whale, a vessel may find itself closer than 100 yards 
because whale-watching vessels may drift toward 
the focal animal or whales may move toward a ves-
sel. The regulations, however, provide no guid-
ance or procedures for vessel operators should they 
decide to withdraw from a whale that has moved 
closer than 100 yards.  The Commission therefore 
recommended that the National Ocean Service 
revise the regulations to describe procedures ves-
sel operators should use when leaving whales that 
are closer than 100 yards (e.g., upon starting the 
engines for departure leave them running in idle 
for a brief period, move directly away from the 
whale at slow speed, and avoid sudden changes in 
engine speed or direction). 

Second, the Commission noted that a recent 
review of collisions between whales and ships (see 
Laist et al. 2001 in Appendix B) had found that all 
types of vessels may hit and injure whales, includ-
ing whale-watching vessels.  In most cases, whales 
that are hit are not seen beforehand. The review 
also found that collisions causing serious injuries 
to whales had rarely been documented for vessels 
traveling at less than 14 knots.  Noting that unseen 
whales may occur near observed whales and that 
collisions between whale-watching boats and hump-
back whales have been documented, the Commis-
sion recommended that the regulations be revised 
to require use of speeds of 12 knots or less when 
within one nautical mile of  any observed whales. 

Third, the Commission noted that compliance 
with approach rules could be improved substan-
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tially if passengers aboard whale-watching vessels 
were aware of required approach procedures and 
phone numbers for reporting observed violations. 
This would provide an incentive for self-policing 
by commercial vessels and might help in identify-
ing private vessels observed violating approach 
rules.  The Commission therefore recommended 
that the regulations be revised to require that com-
mercial whale-watching operators post placards 
aboard their vessels describing the rules for ap-
proaching humpback whales off Hawaii and pro-
viding the phone numbers to call to report viola-
tions. 

Identification of Other Significant Re-
sources—When the humpback whale sanctuary 
was designated in 1992, Congress directed that ef-
forts be undertaken to identify and evaluate sig-
nificant marine resources other than humpback 
whales that should be included within the sanctu-
ary boundaries.  During the process of  developing 
the initial sanctuary management plan, a Sanctu-
ary Advisory Committee and the public identified 
a number of additional significant resources, in-
cluding Hawaiian monk seals, sea turtles, and coral 
reefs.  Actions to address the Congressional direc-
tive, however, were deferred by the National Ocean 
Service.  The draft revised plan therefore proposed 
a new schedule for this process that would begin 
in 2006 and be implemented in 2007 or thereafter. 
The Commission recommended that the Service 
accelerate the draft management plan schedule for 
considering new marine resources that might be 
added to the scope of the sanctuary management 
and that Hawaiian monk seals be among the added 
resources considered during that process. 

Research and Management Information 
Exchange—The draft plan also called for con-
tinuing a number of research and monitoring stud-
ies to assess humpback whales and the effects of 
human activities on them and their habitat. Many 
researchers are conducting studies on aspects of 
humpback whale behavior and biology in Hawaii. 
To enhance communications among researchers, 
managers, and the public, the draft plan proposed 
various activities, including the development of a 
research web site and a research newsletter and 
holding informational workshops and seminars. 
Although noting that these measures seemed ap-
propriate and helpful, the Commission recom-
mended that the revised plan also explicitly include 
provisions to organize an annual meeting of re-

searchers, stakeholders, and managers to exchange 
information on recent activities, findings, and plans 
to promote arrangements for data sharing and dis-
cuss issues of mutual concern. 

Final Revised Sanctuary Management 
Plan—The National Ocean Service responded to 
the Commission’s recommendations by letter of 
24 July 2002, and in August it published a new 
sanctuary management plan. In response to com-
ments from the Commission and others, the Ser-
vice amended its proposed plan to accelerate the 
schedule for considering other marine resources to 
be addressed under sanctuary management. Un-
der the new schedule, consideration of other ma-
rine resources is to begin in 2004 with a decision 
on which resources to include to be made in 2005. 
The Service did not adopt the Commission’s rec-
ommendations to modify the whale-watching regu-
lations or to include explicit plans for convening 
annual meetings of  researchers.  The revised plan 
was subsequently provided to the Governor of 
Hawaii for approval and became effective on 9 
September 2002. 

Alaska Whale-Watching Regulations
On 31 May 2001 the National Marine Fisher-

ies Service adopted final rules that established a 
100-yard approach limit in Alaska waters and re-
quired that vessels operate “at slow, safe speed 
when near a whale.”  In adopting the rule, the Ser-
vice noted that specific speed limits, as had been 
recommended by the Commission in comments 
provided to the Service, were not adopted because 
the Service had concluded that they were not en-
forceable or practical. In this regard, it indicated 
that some vessels had “clutch-in speeds” (i.e., the 
slowest speed a vessel could go without disengag-
ing the engine) of 10 to 14 knots and could not 
operate safely at slower speeds.  The Commission 
had recommended that the Service require whale-
watching vessels to travel at less than 13 knots. 

The Commission wrote to the Service on 18 
June 2001 questioning the rationale for its speed 
provision and recommending that the rules be re-
vised to set forth specific speed limits within ex-
plicit distances around whales.  The Service’s 16 
October 2001 response advised that it did not plan 
to revise the regulations and reiterated its conclu-
sions that specific speed limits were not enforce-
able or practical. In the opinion of the Commis-
sion, the Service’s rationale was not compelling. 
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Nevertheless, the Service advised the Commission 
that it likely would interpret the term slow, safe 
speed as 15 knots or less. 

The Commission disagreed with the Service 
on its interpretation of available data, and on 27 
December 2001 it again wrote to the Service.  It 
noted that whales have been killed or seriously in-
jured by collisions with ships traveling at 14 to 15 
knots and that the Service’s interpretation of  those 
speeds as “slow, safe speeds” would still pose a 
risk to whales.  It also noted that vessels frequently 
operate safely at less than their “clutch-in speed” 
and requested a detailed explanation as to what 
vessels had clutch-in speeds greater than 10 knots. 
To the extent that using speeds slower than a cited 
speed may endanger vessel safety, the Commission 
noted that speed restrictions could exempt situa-
tions where vessel or human safety could be com-
promised. 

Noting that the public had not had an oppor-
tunity to comment on the speed restriction adopted 
by the Service, the Commission therefore recom-
mended that the Service develop and seek public 
comments on a revised rule limiting approach 
speeds to 12 knots within a one-half mile of any 
humpback whale in inland waters and within a mile 
in offshore waters of Alaska. It also recommended 
that a provision be added to the rules to require 
the posting of  approach rules aboard whale-watch-
ing vessels so that passengers would be aware of 
the provisions and vessel operators would be less 
likely to violate them.  Finally, the Commission 
noted that the Service had no requirements for 
vessel operators to report to the Service when they 
knowingly hit a whale. The Commission therefore 
recommended that the Service develop regulations 
to require such reporting. 

On 30 April 2002 the Service responded to 
the Commission’s letter.  The Service noted that it 
would continue to monitor interactions between 
whales and vessels in Alaska, but that it did not 
have data to determine that there was a need to 
modify the approach rules at this time.  The Ser-
vice also noted that enforcement constraints were 
its primary concern about citing a specific speed 
limit and that such concerns were expressed by its 
office of  enforcement and the Coast Guard’s 17th 
District. The Service further noted that most 
whale-watching vessels in Alaska had a top speed 
of  20 knots.  It may therefore be difficult to argue 
that 15 knots is indeed slow.  Nevertheless, the 

letter stated that the Service believed that “a suffi-
cient case for violations could be made for vessels 
traveling above the 12–15 knot range.” 

With regard to identifying vessels that have 
clutch-in speeds greater than 10 knots, the Service 
stated that some Coast Guard vessels had such 
clutch-in speeds.  It did not dispute the 
Commission’s understanding that such vessels 
could operate safely below their clutch-in speeds. 
It therefore remains unclear why the Service con-
cluded that a speed limit of 12 knots is impracti-
cal. With regard to requiring that commercial 
whale-watching operators post approach rules, the 
Service noted that brochures and placards are cur-
rently distributed to vessel operators to provide to 
their customers and to post and that it conducts 
regular training sessions with tour companies to 
explain approach guidelines and regulations.  Con-
cerning the recommendation on requiring reports 
of collisions that kill or seriously injure whales, 
the Service noted that it would consider the rec-
ommendation further. 

Stock Structure 
During its November 2001 annual meeting, 

the Commission considered information from re-
cent photo-identification analyses that suggests that 
humpback whales in the central North Pacific popu-
lation are partitioned into relatively discrete groups 
of  whales that use individual feeding grounds (e.g., 
southeastern Alaska, Prince William Sound, the 
Kodiak Island area, and the eastern Aleutian Is-
lands area). For example, of  287 whales photo-
graphed in southeastern Alaska between 1990 and 
1993, only four were observed on other Alaska 
feeding grounds.  Thus, although whales using dif-
ferent feeding grounds may interbreed on the win-
ter calving grounds in Hawaii, whales in different 
feeding grounds seem to form discrete subpopula-
tion units. 

With little exchange between feeding groups, 
the replacement of animals lost from any one group 
by those of another group is likely to occur very 
slowly.  For this reason, the Alaska Scientific Re-
view Group (a group of marine mammal experts 
that helps the Service review and update Alaska 
marine mammal stock assessment reports) recom-
mended in December 2000 that the Service de-
velop separate population estimates and potential 
biological removal levels for each identified sum-
mer feeding area. 
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The Marine Mammal Commission concluded 
that this recommendation had merit. Therefore, 
by letter of 27 December 2001, the Commission 
expressed the view that, when there is strong evi-
dence that the loss of a regional group of marine 
mammals is unlikely to be replaced within a few 
generations by members of the same species from 
surrounding areas, the Service should treat that 
group as a separate management unit for purposes 
of preparing marine mammal stock assessment re-
ports.  It also noted, however, that subdivisions 
into such units be approached cautiously.  It noted 
that such decisions seem warranted only when there 
is strong evidence to indicate that members of a 
group exhibit a high degree of site fidelity and dis-
creteness from other population components, that 
they represent an ecologically significant part of 
the regional ecosystem, that immigration from other 
areas is not likely to occur for at least several gen-
erations, and that their geographic extent comprises 
a significant part of  the population’s overall range. 
Noting that groups using at least some Alaska feed-
ing grounds appear to meet these criteria, the Com-
mission recommended that the Service develop 
separate stock assessments for the humpback 
whales using southeastern Alaska, Prince William 
Sound, and, if  information warrants, other Alaska 
feeding areas. 

In its 30 April 2002 response, the Service 
noted that, although southeastern Alaska appears 
to support a discrete group of whales, some infor-
mation suggests that whales using more westerly 
feeding areas, including Prince William Sound, may 
move between feeding areas.  Given the Scientific 
Review Group’s recommendation, it advised that 
the Service’s National Marine Mammal Laboratory 
would likely be receiving funds in 2002 to update 
abundance estimates for the total central North 
Pacific population and for that portion that for-
ages annually in southeastern Alaska.  The Service 

also noted that it hoped to provide that informa-
tion to the review group in the fall of 2002 to help 
draft the 2003 stock assessment reports. 

The Alaska Scientific Review Group met on 
4–5 November 2002 and, among other things, re-
viewed information on the central North Pacific 
humpback whale population. In preparation for 
the meeting, the Service provided funds to the 
University of Alaska to develop an estimate of the 
portion of the North Pacific stock that feeds in 
southeastern Alaska. Although final results of the 
work were not available in time for the meeting, 
the group recommended an approach for revising 
the population’s stock assessment report such that 
the feeding group of humpback whales in south-
eastern Alaska would continue to be recognized as 
part of the central North Pacific stock, but that a 
separate potential biological removal (PBR) level 
would be calculated for the whales feeding in south-
eastern Alaska. The PBR level is an estimate of 
the number of whales that can be removed from a 
stock annually (other than by natural causes) while 
still maintaining a high degree of assurance that it 
will increase toward or remain at its optimum sus-
tainable population level. New abundance and 
growth rate estimates for the southeastern Alaska 
feeding group, which are needed to calculate the 
PBR level, are expected to be incorporated into 
the draft stock assessment reports that will be made 
available in 2003. 

As a related matter, Service scientists and 
collaborators met in December 2002 to begin plan-
ning a North Pacific–wide research project on the 
structure of  populations, levels of abundance and 
status of humpback whales in the Pacific. If fund-
ing can be secured, the project will be initiated in 
2003. If successfully completed, the project could 
provide much information for revising and improv-
ing the North Pacific Ocean humpback whale stock 
assessments. 
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Killer Whales in the

Eastern North Pacific


(Nqbhmtrnqb`)

Killer whales occur in all oceans of the world 

but are more abundant in temperate and colder 
waters within 800 km (500 mi) of  coasts.  In the 
North Pacific, killer whales are divided into three 
nonassociating forms or ecotypes referred to as 
“resident,” “transient,” and “offshore.”  Resident 
and transient forms show distinctive differences 
in genetic composition, morphology, diet, ecology, 
distribution, movement patterns, and social struc-
ture.  The offshore form is less well described, but 
appears to be more closely related to the resident 
form than to the transient form.  One of  the more 
notable differences among these forms is their diet. 
All killer whales are considered top-level preda-
tors, but the diet of resident killer whales appears 
to be composed of  fish, whereas the transient form 
appears to prey primarily on marine mammals.  The 
diet of  the offshore form has not been character-
ized but is assumed to be fish. 

Within each of these three ecotypes, killer 
whales in the eastern North Pacific (Fig. 12) are 
divided into various stocks, each of which also ex-
hibits structure in the form of  social groups.  Resi-
dent whales occur in associations of matrilineal 
groups, which generally include fewer than 40 in-
dividuals, although large aggregations involving 
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multiple pods may also occur.  The social struc-
ture and reproductive behavior of transient killer 
whales appears to be more variable. They are gen-
erally found in small groups (fewer than 10 indi-
viduals) but also may occur as solitary animals or 
in temporary pairs.  Offshore killer whales, on the 
other hand, tend to occur in large groups of 25 to 
75 individuals.  The reasons for these differences 
are not well understood but may reflect foraging-
related natural selection over evolutionary time pe-
riods or adaptations to foraging conditions over 
shorter ecological time periods.  For each ecotype, 
association in groups presumably facilitates coop-
erative behavior (e.g., hunting, calf-rearing).  Group 
cohesion may be maintained by a range of behav-
iors, including the production of a number of dif-
ferent sounds that are presumably used by killer 
whales for communication, orientation, and forag-
ing. 

Stock Structure, Abundance, 
Trends, and Status 

The National Marine Fisheries Service cur-
rently recognizes five killer whale stocks in the 
eastern North Pacific: (1) a northern resident stock 
(British Columbia through Alaska), (2) a southern 
resident stock (inland waters of  Washington State 
and southern British Columbia), (3) a transient 
stock (Alaska to Cape Flattery, Washington), (4) a 
California/Oregon/Washington Pacific coast stock 
(Cape Flattery, Washington, through California), 

Figure 12. Two resident killer whales near Harrow Strait in the Pacific Northwest.  (Photo by Brad Hanson, 
courtesy of  the National Marine Mammal Laboratory.) 
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Figure 13. North Pacific killer whale distibution. Figure inset illustrates the wide distribution of killer whale 
stocks in the eastern North Pacific. The larger background figure shows distribution of the southern resident 
killer whale stock in Puget Sound, a larger view of the small square in the inset figure. 

and (5) an offshore stock (southeastern Alaska 
through California). The Service’s minimum popu-
lation estimate for the northern resident stock is 
723 animals.  The minimum estimate for the south-
ern resident stock is 78 animals, which is a decrease 
of 19 animals since 1995. The minimum estimate 
for the transient stock is 346 whales. Abundance 
has not been estimated for the California/Oregon/ 
Washington coastal stock. The minimum abun-
dance estimate for the offshore stock is 209.  Trends 
for the northern resident stock, transient stock, 
California/Oregon/Washington coastal stock, and 
offshore stock cannot be described based on the 
available data.  Trends for the southern resident 
stock are described below, as are trends for the AT1 
population of transient killer whales from Prince 
William Sound area. 

None of these recognized stocks is listed as 
threatened or endangered under the Endangered 
Species Act or designated as depleted under the 
Marine Mammal Protection Act. However, the sta-
tus of killer whale stocks in the eastern North Pa-

cific has become an issue of considerable concern 
in the past few years due to their potential role as 
predators and their interactions with, and vulner-
ability to, human activities.  These issues have been 
confounded by the fact that scientists are now de-
scribing subgroups within these stocks based on 
genetic, geographic, social, morphological, ecologi-
cal, or other characteristics, and the level of pro-
tection they should be afforded under the Marine 
Mammal Protection Act and the Endangered Spe-
cies Act is a matter of debate. 

Killer Whale Predation 
Predation on Other Marine Mammals— 

Killer whale predation is the leading hypothesis for 
the decline of the northern sea otter in the central 
Aleutian Islands region. Such predation also may 
be a factor in other areas of decline (Alaska Penin-
sula west through the Aleutian Islands, Kodiak Ar-
chipelago, Pribilof  Islands, and Bristol Bay area) 
although direct evidence is lacking.  The hypoth-
esis is that transient killer whales have increased 
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their predation of sea otters to compensate for 
declining availability of  other prey, including Steller 
sea lions.  Killer whale predation is also consid-
ered a possible contributing factor in the decline, 
or lack of  recovery, of   the western population of 
Steller sea lions in recent years.  However, data 
required to confirm these hypotheses are not avail-
able in sufficient detail. The circumstantial evi-
dence is stronger with respect to the decline of 
sea otters in the central Aleutian Islands although 
additional research is needed in both cases.  In par-
ticular, data are needed on the rate of killer whale 
predation on sea lions and sea otters from direct 
observations or inferred from better information 
on killer whale abundance, trends, and diet. Re-
search programs to address these questions are 
being initiated by the National Marine Fisheries 
Service (with respect to Steller sea lions) and the 
Fish and Wildlife Service (with respect to north-
ern sea otters).  Continued long-term support for 
these programs will be necessary if they are to pro-
vide the needed information. 

Predation on Fishes Taken in Commer-
cial Fisheries—In the southeastern Bering Sea and 
Prince William Sound, killer whales interact with 
longline fisheries for Pacific halibut, sablefish, and 
Greenland turbot. The whales sometimes damage 
or remove fish and damage gear.  Studies of  such 
depredation in the 1980s indicated that the killer 
whales tended to target the larger fish caught, that 
depredation occurred on at least 20 percent of bot-
tom longline sets in the southeastern Bering Sea, 
and that an estimated 25 percent of the total catch 
was lost in Prince William Sound. A review of 
killer whale/longline interactions in the 1980s sug-
gested that this phenomenon was spreading to the 
Aleutian Islands.  Longline fisheries exist through-
out the Aleutian Islands and along the continental 
shelf break (200-m isobath) in the Bering Sea. Such 
interactions may spread as killer whales learn to 
take advantage of the foraging opportunities pre-
sented by longlines with hooked fish. 

In turn, the whales may be injured by inges-
tion of hooked fish, entangled in the longline gear, 
or shot by fishermen. The Service estimates that 
between 1995 and 1999 the average number of 
killer whale mortalities resulting annually from such 
interactions in the Bering Sea/Aleutian Islands re-
gion was about 0.8 whales.  Estimated killer whale 
mortality due to groundfish fisheries during the 
same period was similar, suggesting an average to-

tal mortality rate of about 1.4 whales per year in 
the Bering Sea and Aleutian Island region. How-
ever, surveys conducted in 1992 by the Service 
also indicated that 8 of  182 killer whales observed 
in the Bering Sea and Gulf of Alaska exhibited 
evidence of  gunshot wounds.  The mortality rate 
from such wounds is unknown. In Prince William 
Sound, 8 of the 35 whales in the AB pod, which is 
involved in most fishery interactions, were lost 
between 1986 and 1988. Some of those losses 
may have been due to gunshot wounds although 
shooting was prohibited after 1986. An additional 
13 whales were lost from this pod after the Exxon 
Valdez oil spill. 

A variety of techniques has been tried to re-
duce or eliminate such interactions, including 
acoustic deterrents (e.g., “bang pipes” and seal 
bombs) and modified fishing procedures, such as 
operating vessels in teams that alternately retrieve 
lines so that one crew can keep animals away while 
the other retrieves hooked fish.  To date, none of 
these techniques has proven to be particularly suc-
cessful. As described in Chapter VIII, the Marine 
Mammal Commission provided support for a 2002 
workshop to develop measures to mitigate inter-
actions between cetaceans and longline fisheries. 

Vulnerability to Human Activities 
Southern Resident Killer Whale Stock— 

Southern resident killer whales occur primarily in 
the inland waters of Puget Sound and southern 
British Columbia, and occasionally range as far 
south as California (Fig. 13).  Status of  the stock 
before the 1960s is unknown, but it may well have 
been reduced at that time due to indiscriminate 
shooting, which was known to occur, and other 
human-related mortality.  In the 1960s and early 
1970s the stock was diminished by the live cap-
ture and removal of at least 48 whales for aquari-
ums and display facilities.  Abundance in 1974 was 
71 whales (Fig. 14).  The stock began to recover in 
the mid- and late 1970s, declined during the early 
1980s, and then recovered to 97 whales in 1995. 
Since 1995 the stock has declined by about 20 per-
cent, and abundance in 2001 was 78 whales.  This 
recent decline appears to have resulted from de-
creases in both fecundity and survival although the 
change in survival appears to be the more signifi-
cant factor.  The decrease in survival is particu-
larly worrisome because it has involved not only 
immature animals, but also mature females.  Ma-
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structure and the 
probability of 
extinction of the 
southern resident 
stock. On 28 
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the Service sent 
the draft report 
of the review 
team to the Ma-
rine Mammal 
C o m m i s s i o n  

Figure 14. Southern resident killer whale abundance, 1974–2002. with a request 

ture females usually have a high probability of sur-
vival and are critical to the stock’s ability to re-
cover because of their role in reproduction. 

Shortage of  prey, exposure to contaminants, 
and disturbance have been identified as three hu-
man-related factors that may be contributing to the 
recent decline of the southern resident stock. 
Salmon, particularly chinook salmon, appear to be 
the major prey of these fish-eating resident killer 
whales.  Comparisons of  historical and current 
chinook salmon levels in this region suggest that 
their numbers have declined markedly, perhaps by 
50 to 70 percent or more, throughout the range of 
the southern resident stock. As top-level preda-
tors, these whales also carry high levels of con-
taminants accumulated through the food chain. The 
manner and extent to which these contaminants 
affect the whales is unknown, but they may affect, 
among other things, immune system function and 
reproduction. In addition, southern resident killer 
whales are exposed to a variety of potential hu-
man-related disturbances from shipping, fishing, 
recreational boating, and whale-watching.  Here, 
too, the manner and extent to which such poten-
tial forms of  disturbance affects these whales are 
unknown, but such disturbance may affect their 
distribution and habitat use patterns, behavior, or 
ability to communicate using sound. 

On 1 May 2001 the Center for Biological Di-
versity and other groups petitioned the National 
Marine Fisheries Service to list the southern resi-
dent stock as endangered or threatened under the 
Endangered Species Act and to designate critical 
habitat for the stock. On 13 August 2001 the Ser-
vice published a notice in the Federal Register, find-
ing that listing may be warranted. It convened a 
biological review team to assess killer whale stock 

for comments. 
The draft report indicated that the probability of 
extinction of the southern resident stock was 
greater than 10 percent over the next 100 years 
and greater than 85 percent over the next 300 years 
if  the current trend continues.  However the con-
clusion of the report hinged on the question of 
whether the southern resident stock constitutes a 
“distinct population segment,” which it had previ-
ously interpreted (with the Fish and Wildlife Ser-
vice [Federal Register 61:4722]) to be a segment that 
must be “discrete” from other populations and “sig-
nificant” to the taxon (species or subspecies) to 
which it belongs.  Ample evidence indicates that 
the stock is a discrete unit. Thus, the issue was 
whether it is significant to its taxon. The review 
team “could not identify with any certainty the true 
taxa for killer whales.”  Nonetheless, the team con-
cluded that the southern resident stock was not 
significant and therefore did not constitute a dis-
tinct population segment. 

In reaching its conclusion, the review team 
relied on four criteria established by the joint policy 
statement for determining significance: 

(1) persistence of the discrete population seg-
ment in an ecological setting unusual or unique for 
the taxon; 

(2) evidence that loss of the discrete popula-
tion segment would result in a significant gap in 
the range of the taxon; 

(3) evidence that the discrete population seg-
ment represents the only surviving natural occur-
rence of a taxon that may be more abundant else-
where as an introduced population outside its his-
toric range; and 

(4) evidence that the discrete population seg-
ment differs markedly from other populations of 
the species in its genetic characteristics. 
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The team also noted that other criteria may 
be used, as appropriate. The evaluation of these 
criteria depends heavily on the taxonomic status 
of  killer whales. 

In a 22 March 2002 letter to the Service, the 
Marine Mammal Commission commented that the 
outdated state of killer whale taxonomy appears 
to undermine the rationale for the preliminary con-
clusion that the southern resident stock is not sig-
nificant. The Commission suggested that the Ser-
vice consider additional information as to whether 
the stock is significant. In particular, the Commis-
sion recommended that the Service review the find-
ing and purpose of the Endangered Species Act, 
wherein Congress recognizes the esthetic, ecologi-
cal, educational, historical, recreational, and sci-
entific value of various species to the nation and 
its people, and establishes as a purpose of the Act 
the conservation of  the ecosystems upon which 
threatened and endangered species depend. In view 
of the uncertainty regarding the taxonomic status 
of killer whales and the importance of such infor-
mation in the Service’s rationale, the Commission 
also recommended that the Service act in a pre-
cautionary manner to ensure recovery and conser-
vation of the southern resident killer whale stock. 

On 1 July 2002 the Service published its final 
determination that listing of  the southern resident 
killer whale stock was not warranted at this time 
and under its current taxonomic status because it 
does not constitute a species, subspecies, or dis-
tinct population segment under the Endangered 
Species Act. At the same time, the Service con-
curred that “the issue of classifying Southern Resi-
dent killer whales into a particular DPS cannot be 
resolved until the taxonomic structure of O. orca is 
clarified.”   Therefore, the Service committed to 
reconsider the taxonomy of killer whales within 
four years.  On the same day the Service published 
a notice that it was anticipating that it would pro-
pose to designate the southern resident stock as 
depleted under the Marine Mammal Protection Act 
and was seeking comments on the proposed listing 
and potential conservation measures.  On 6 Au-
gust 2002 a group of environmental organizations 
and individuals informed the Service of  their in-
tent to sue the Service over its determination that 
listing under the Endangered Species Act was not 
warranted. 

Representatives of  the Service reviewed the 
status of eastern North Pacific killer whale stocks, 
including the decisionmaking process regarding the 
southern resident stock, at the Marine Mammal 
Commission’s annual meeting on 8–10 October 
2002. On 18 November 2002 the Commission 
wrote to the Service to provide additional com-
ments and recommendations pertaining to the 
southern resident stock. The Commission again 
questioned the use of current taxonomy of killer 
whales as a basis for denying protection to the stock 
under the Endangered Species Act. With regard 
to the four criteria used to determine “significance,” 
the Commission pointed out that it could be rea-
sonably argued that the southern resident stock 
occupies an ecological setting unique for the spe-
cies because it is the only resident stock along the 
entire Pacific coast of Washington, Oregon, and 
California. 

The Commission also pointed out that the loss 
of this stock could result in a significant gap in the 
range of the taxon because transient, offshore, or 
other resident killer whales with overlapping or 
adjacent distributions may not expand into the 
range of the southern resident stock if it were ab-
sent. It is not clear, for example, that other 
ecotypes could replace southern residents because 
they differ significantly in behavior and ecological 
requirements.  There is no evidence of  such ex-
pansion to date, nor is there evidence that south-
ern resident whales have excluded them from do-
ing so.  Because the Service committed to conduct 
a review of killer whale taxonomy within four years, 
the Commission also recommended that the Ser-
vice develop a plan for carrying out this review 
and for ensuring that the information needed to 
make a more informed decision is available for the 
review. 

With regard to the Service’s notice of  pro-
posed rulemaking to designate the southern resi-
dent stock of killer whales as depleted under the 
Marine Mammal Protection Act, the Commission 
concurred that the available evidence is sufficient 
to demonstrate that the stock is below its optimum 
sustainable population range and warrants such 
designation. Because the same information used 
to determine that the stock is depleted may be used 
to determine when that designation is removed 
(i.e., the stock has recovered), the Commission rec-
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ommended that the Service proceed with the des-
ignation but postpone a determination of  the re-
covery level until it has had time to conduct an 
adequate review of the literature to provide the 
best science-based estimate of the recovery level. 

Finally, the Commission commented on the 
similarities and distinctions between listing the 
stock under the Endangered Species Act and des-
ignating it as depleted under the Marine Mammal 
Protection Act. The foremost distinction is the 
consultation requirement under section 7 of the 
Endangered Species Act, which provides an ex-
plicit mechanism for identifying, evaluating, and 
modifying (if required) federal actions that may 
jeopardize a listed species or destroy or adversely 
modify its critical habitat. Section 7 consultation 
does not have a counterpart under the Marine Mam-
mal Protection Act, and by declining to list the 
southern resident stock under the Endangered Spe-
cies Act, the Service had failed to avail itself  of 
this important tool for identifying and addressing 
threats to the stock and its habitat. The Commis-
sion also noted that designation of critical habitat 
and consultations on federal actions under the En-
dangered Species Act provide clear and direct 
mechanisms for protecting habitat of threatened 
and endangered species.   The Marine Mammal 
Protection Act addresses habitat concerns more 
broadly and provides a mechanism under which 
the Service may develop and implement conserva-
tion and management measures for areas of eco-
logical significance. The Commission therefore 
recommended that the Service use its authority to 
protect important habitat as it develops a conser-
vation plan for the southern resident killer whale 
stock. 

On 18 December 2002 the Center for Bio-
logical Diversity, Friends of  the San Juans, People 
for Puget Sound, the Orca Conservancy, Ocean 
Advocates, Earth Island Institute, Ralph Munro, 
and Karen Munro filed suit against the National 
Marine Fisheries Service and the Department of 
Commerce.  The plaintiffs challenged the Service’s 
determination that listing under the Endangered 
Species Act was not warranted. 

AT1 Group of  Transient Whales—The AT1 
group of transient killer whales occurs in Prince 
William Sound and the Kenai fjords.  They feed on 
marine mammals, and Dall’s porpoises and harbor 
seals are thought to be major prey.  When first as-
sessed in 1984, the group consisted of  22 animals. 

Currently, the group has declined to nine animals 
(five females and four males). The cause(s) of the 
decline have not been confirmed, but suspected 
causes include the Exxon Valdez oil spill, exposure 
to other contaminants, reduction in prey availabil-
ity (see Chapter III, section on harbor seals in 
Alaska), and human-related disturbance. 

On 14 November 2002 the Alaska Center for 
the Environment, Alaska Community Action on 
Toxics, Center for Biological Diversity, Coastal Coa-
lition, Defenders of  Wildlife, Eyak Preservation 
Council, and the National Wildlife Federation pe-
titioned the National Marine Fisheries Service to 
designate the AT1 group of transient killer whales 
as depleted under the Marine Mammal Protection 
Act. On 22 November 2002 the Service published 
a notice of the availability of the petition and so-
licited comments on it. 

In a 23 December 2002 letter to the Service 
the Marine Mammal Commission commented that 
the question of whether the AT1 group should be 
designated as depleted appears to hinge on two 
questions: Does the AT1 group constitute a stock 
and is the AT1 group below its optimum sustain-
able population level. The Marine Mammal Pro-
tection Act defines a “population stock” or “stock” 
as “a group of marine mammals of the same spe-
cies or smaller taxa in a common spatial arrange-
ment, that interbreed when mature.” The Alaska 
Scientific Review Group had previously reviewed 
evidence that AT1 is a separate stock and, in a 13 
December 2001 letter, recommended that the Ser-
vice recognize it as such. The Commission con-
curred with the scientific review group. 

The limited information available to address 
the second question suggests that the AT1 group 
is below its optimum sustainable population level. 
The group consisted of 22 animals in 1984. As-
suming that (1) 22 is a minimum indicator of the 
environmental carrying capacity for this group, and 
(2) the lower limit of the optimum sustainable
population occurs at 60 percent of the carrying 
capacity (an assumption previously used by the 
Service for other marine mammals), then the cur-
rent abundance of nine animals is less than the 
optimum sustainable population level. 

The Commission’s letter regarding the AT1 
group recognized that the designation of such a 
small group of animals as a stock would require a 
new management approach with new challenges. 
The designation of the group as depleted and sub-
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sequent management actions would also be con-
founded by a number of  sources of  uncertainty, 
including the relationships of the AT1 group to 
other killer whale groups, and the multiple factors 
that may have led to its decline. In view of these 
and other sources of  uncertainty, the Marine Mam-
mal Commission recommended to the Service that 
it take a precautionary approach to management 
of the AT1 group and designate it as depleted. 

Future Research and Management
In its 18 November 2002 letter to the Na-

tional Marine Fisheries Service, the Marine Mam-
mal Commission emphasized the need for a sus-
tained long-term research program on killer whales 
in the eastern North Pacific. The role of these 
animals as top predators and their vulnerability to 
human interactions had led to a number of signifi-
cant concerns that are difficult to address in the 
absence of baseline life history and demographic 
information on these animals.  In its letter, the 
Commission noted that future support is needed 
for studies of  their biology, taxonomy, population 
dynamics, and ecology. Although these animals 
may have substantial influence on North Pacific 
ecosystems, they also may be vulnerable to changes 
occurring in these ecosystems as a result of natu-
ral factors or human activities.  If, for example, the 
prey of transient killer whales in the Gulf of Alaska 
and Aleutian Islands region has declined signifi-
cantly due to the removal of large numbers of large 
whales and the nearly 90 percent decline of Steller 
sea lions, then killer whales may have been forced 
to switch to secondary prey (e.g., sea otters) with 
significant effects on their foraging success (e.g., 
energy balance), reproduction, survival, and, ulti-
mately, population trends.  The evidence collected 
in recent surveys suggests far fewer transient killer 
whales than expected. The low number of 
sightings may indicate that transient killer whale 

numbers in this region are, in fact, depleted.  For 
these and other reasons, the Marine Mammal Com-
mission recommended to the Service that it de-
velop a long-term research plan for North Pacific 
killer whales to provide the level of  information 
needed to understand their population trends and 
their role in North Pacific ecosystems and to de-
velop conservation programs needed to provide a 
suitable level of protection to ensure that they re-
main functioning elements of  those ecosystems. 

Rescue and Release of A73 
A73 is a two-year-old female killer whale from 

the A pod of the northern resident stock in Cana-
dian waters.  In the summer of  2002 she was ob-
served alone, and presumably orphaned, for sev-
eral months in Puget Sound, where she had begun 
to interact with vessels and ferries.  Out of  con-
cern for her health and poor prospects for her sur-
vival as a lone animal, the National Marine Fisher-
ies Service decided in late May 2002 to capture 
her for rehabilitation and release back in her home 
waters.  On 14 June 2002 she was captured and 
transported to a National Oceanic and Atmospheric 
Administration facility near Seattle, where she re-
ceived medical care and was fed a diet of salmon. 
After treatment for parasites and bacterial infec-
tion, she was cleared for release. On 13 July she 
was transported by ferry to a facility in northern 
Vancouver.  She began interacting almost immedi-
ately with killer whales in the area and was released 
the next day.  Before release, the whale was tagged 
to allow tracking of  her movements.  Since then, 
she has been observed with other whales on nu-
merous occasions and appears to be faring well. 
The rescue and release effort appears to have been 
a successful collaboration of  the Service, Canada’s 
Department of Fisheries and Oceans, the 
Vancouver Aquarium, and whale advocacy groups. 

57




Marine Mammal Commission – Annual Report for 2002 

Cook Inlet Beluga Whale

(Cdkoghm`osdqtrkdtb`r(

Beluga whales are found in seasonally ice-cov-

ered waters throughout arctic and subarctic regions. 
With the exception of those in Cook Inlet and ad-
jacent waters of the northern Gulf of Alaska, most 
beluga whales in U.S. waters are thought to winter 
in the Bering Sea in open leads and polynyas in the 
pack ice. In spring and summer, they are found in 
coastal areas or the offshore pack ice. Five stocks 
are recognized in U.S. waters based on the species’ 
discontinuous summer distribution and on mito-
chondrial DNA analyses that indicate clear genetic 
differences among animals using different summer-
ing areas.  The five stocks are named after their 
primary summering areas, which are located in 
Cook Inlet, Bristol Bay, the eastern Bering Sea, the 
eastern Chukchi Sea, and the Beaufort Sea. 

The most isolated population of beluga whales 
in U.S. waters is found in Cook Inlet and is sepa-
rated from the other four summer populations by 
the Alaska Peninsula. Because of their proximity 
to Anchorage, beluga whales in Cook Inlet are ex-
posed to the largest urban coastal area in Alaska. 
Analyses by the National Marine Fisheries Service 
of beluga whale sightings in Cook Inlet over the 
past 30 years indicate that the stock’s summer range 
has contracted substantially in recent years.  Com-
pared with sightings in the 1970s and 
1980s, animals are rarely seen now in 1600 offshore waters or the southern 
reaches of the inlet. In early summer 1400 
when the National Marine Fisheries 1200 Service conducts aerial surveys of  the 
population, beluga whales are concen- 1000 
trated in a few groups in the upper 800 reaches of the inlet around the Susitna 
River delta, Knik Arm, Turnagain 600 
Arm, and Chickaloon Bay. 400 Aerial surveys of  beluga whales 
in Cook Inlet have been conducted by 200 
the Service annually in June or July 0
since 1994. Data from those surveys 
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years. The 1999 surveys yielded an abundance 
estimate of 367 (CV = 0.14), somewhat higher but 
not significantly different than the 1998 estimate. 
The 2000 surveys produced the lowest index count 
(184 whales) since systematic surveys began.  How-
ever, when corrected to account for missed whales 
and missed groups of whales, the 2000 estimate 
was 435 whales. The coefficient of  variation 
around this estimate (0.23) again was rather large 
and it is likely that the apparent increase in the 
abundance estimate for the stock between 1999 
and 2000 was the result of interannual variation in 
the survey results, rather than growth in the popu-
lation. This is borne out by the results of the 2001 
and 2002 surveys.  For 2001 the Service estimated 
the stock to number 386 whales (CV = 0.087). 
The range of estimates within the 95 percent con-
fidence interval was 325 to 459 whales.  The 2002 
surveys produced an index count of  192 beluga 
whales.  When that count is corrected to account 
for whales missed during the surveys, the best es-
timate of stock abundance is 313 beluga whales 
(CV = 0.12). The ranges of estimates within the 
95 percent confidence interval is 248 to 396 
whales.  Although lower than the estimates of  stock 
size obtained in recent years, the difference between 
the 2002 estimate and those for 1998–2001 is not 
statistically significant. Abundance estimates dat-
ing back to 1994, and the confidence limits around 
those estimates, are provided in Figure 15. 

indicate that the Cook Inlet popula- 1994 1995 1996 1997 1998 1999 2000 2001 2002 

tion declined from an estimated 653 Year 
(CV = 0.43) individuals in 1994 to 347 
(CV = 0.29) in 1998. This constitutes Figure 15. Abundance estimates of the Cook Inlet stock of beluga
about a 47 percent decline in four whales.  (Data provided by the National Marine Fisheries Service.) 
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Stock Assessment 
Under the Marine Mammal Protection Act, 

the National Marine Fisheries Service is required 
to prepare a stock assessment for each marine mam-
mal stock under its jurisdiction that occurs in U.S. 
waters.  These assessments are to be updated an-
nually for strategic stocks, such as the Cook Inlet 
beluga whale, which is considered strategic because 
it has been designated as depleted.  The Service 
published a notice of availability of its 2001 final 
assessment for Cook Inlet beluga whales on 8 
March 2002.  The Service made available the draft 
2002 assessment for this stock, along with those 
for the other marine mammal stocks under its ju-
risdiction, for public review and comment on 19 
April 2002. 

One issue that has been somewhat contro-
versial for this stock is what recovery factor to use 
for calculating the stock’s potential biological re-
moval level.  This calculation is based on the stock’s 
estimated minimum population size, its maximum 
net productivity rate, and a recovery factor rang-
ing from 0.1 to 1.0, depending on the status of the 
stock. The potential biological removal level is 
the maximum number of animals, not including 
natural mortalities, that can be removed from the 
stock while providing reasonable assurance that it 
will recover to or remain within its optimum sus-
tainable population level. The Alaska Scientific 
Review Group, appointed by the Service to pro-
vide advice on the status of Alaska marine mam-
mal stocks, meets at least once a year to evaluate 
information on the Cook Inlet beluga whale stock. 
At its meeting in April 1999 the group evaluated 
information concerning the Cook Inlet beluga 
whale population and concluded that it should be 
considered a “high risk” stock because of its low 
abundance, declining trend, limited range, and sus-
ceptibility to catastrophic events. As a result of 
that review, the scientific review group recom-
mended that the National Marine Fisheries Service 
use a recovery factor of 0.1 when calculating the 
potential biological removal level for this stock. 
Despite this advice, the Service’s stock assessment 
report used a recovery factor of 0.5. Subsequent 
reports, including the final 2001 report and the 2002 
draft report, used a recovery factor of 0.3, which 
is halfway between the 0.1 recovery factor gener-
ally used for endangered species and the factor of 
0.5 associated with depleted and threatened stocks. 
Using this value and the minimum population esti-

mate of  360 whales obtained in 2000, the Service 
calculated a potential biological removal level of 
2.2 whales for this stock in the draft 2002 assess-
ment. 

The Commission submitted comments on the 
draft assessments on 24 July 2002. One of the 
general observations made by the Commission was 
that many of the reports, particularly those for 
stocks in Alaska, concluded that a particular ac-
tivity was not affecting the marine mammal stock 
because no data existed to document a potential 
impact, even when no investigation of the issue 
had been conducted. The Commission pointed out 
that such conclusions depended, in part, on the 
power of the monitoring efforts being made to de-
tect such effects and recommended that the reports 
discuss such efforts, rather than establishing a “no-
effect” determination as the default conclusion. 

This was a problem noted by the Commis-
sion in its specific comments on the draft assess-
ment report for Cook Inlet beluga whales.  In this 
regard, the Commission pointed out that the re-
port indicated that three large stranding events that 
had occurred between 1996 and 1999 had not re-
sulted from human causes.  However, the report 
did not discuss the nature and extent of the efforts 
undertaken to determine the cause or causes of 
the strandings.  Similarly, the Commission noted 
that the apparent lack of adverse effects on beluga 
whales by municipal, commercial, and industrial 
activities may reflect the level of investigation of 
those factors rather than the fact that such effects 
were not occurring. 

Native Subsistence Harvest 
Section 101(b) of the Marine Mammal Pro-

tection Act allows Alaska Natives to take marine 
mammals for subsistence purposes or for making 
and selling handicrafts provided that the taking is 
not done in a wasteful manner.  Only if  a stock has 
been determined to be depleted or has been listed 
as endangered or threatened may any other limits 
be placed on such taking.  The National Marine 
Fisheries Service designated the Cook Inlet stock 
of beluga whales as depleted in May 2000. 

According to figures derived from a variety 
of sources and provided by the Alaska Beluga 
Whale Committee (a group made up of Alaska 
Native beluga whale hunters and biologists), the 
estimated subsistence harvest of  beluga whales 
from Cook Inlet averaged about 15 animals per year 
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between 1990 and 1994. It is generally accepted, 
however, that this figure underestimates the take 
because it does not include all beluga hunters us-
ing the Cook Inlet area or all animals that were 
struck and lost.  The Cook Inlet Marine Mammal 
Council, a Native group formed in 1992, estimated 
that more than 30 whales were taken annually by 
subsistence hunters in Cook Inlet from 1990 
through 1994. 

The most thorough surveys of  beluga whale 
subsistence harvests in Cook Inlet were undertaken 
in 1995 and 1996 by the Cook Inlet Marine Mam-
mal Council. The Council reported that 70 whales 
were taken in 1995, including 26 that were struck 
and lost. The kill in 1996 was estimated to be 98 
to 147 whales, including an estimated 49 to 98 
whales struck and lost.  In 1997, 70 whales were 
estimated to have been taken, of which an esti-
mated 35 were struck and lost.  The National Ma-
rine Fisheries Service estimates that 42 whales 
were taken in 1998 although other information, 
including an unverified report of 20 whales taken 
during one weekend in June by hunters from out-
side the Cook Inlet region, suggests that the actual 
number may have been much larger. Taking at these 
unsustainable levels resulted in about a 50 percent 
reduction in Cook Inlet beluga whale numbers dur-
ing the 1990s. 

The imprecision of the estimates of subsis-
tence taking during much of the 1990s prompted 
the Commission and others to recommend that the 
National Marine Fisheries Service adopt marking 
and tagging regulations, as provided for by section 
109(i) of the Marine Mammal Protection Act. In 
response, the Service promulgated such regulations 
in 1999, requiring Alaska Native hunters to report 
each Cook Inlet beluga whale landed and to present 
the lower left jawbone of  the whale for marking. 
Since establishment of the reporting and marking 
requirements, however, there have only been two 
reported landings of  beluga whales. 

Part of the impetus for the increased number 
of beluga whales being taken was the availability 
of commercial outlets for beluga whale muktuk (a 
popular Native food composed of the skin and 
blubber of the whale) in Anchorage. The National 
Marine Fisheries Service has determined that such 
sales are authorized under the provision of section 
101(b) of the Marine Mammal Protection Act that 
allows edible portions of marine mammals taken 
by Alaska Natives for subsistence purposes or for 

the creation of authentic Native handicrafts to be 
sold in Native villages and towns.  Under the 
Service’s interpretation of  the Marine Mammal 
Protection Act, Anchorage is considered to be a 
Native village. Because of the demand for muktuk, 
beluga whales taken near Anchorage had a signifi-
cant cash value. Before 1999 some hunters re-
portedly took large numbers of beluga whales for 
the muktuk, which they sold privately or at Native 
food stores in Anchorage. 

The overharvest and precipitous decline of 
the Cook Inlet beluga whale has led to a number 
of actions to prevent further decline and to bring 
about the eventual recovery of the stock. At first, 
action was limited to a decision by some hunters 
to refrain voluntarily from taking whales.  Subse-
quently, a free-standing legislative provision was 
enacted as part of the 1999 Emergency Supple-
mental Appropriations Act, Public Law 106-31, 
that prohibited until 1 October 2000 the taking of 
a beluga whale from the Cook Inlet stock unless 
authorized by a cooperative agreement between the 
National Marine Fisheries Service and an Alaska 
Native organization.  Allowing the Service to limit 
the taking of Cook Inlet beluga whales for a 16-
month period was believed to provide sufficient 
time for the agency to either (1) conclude a com-
prehensive co-management agreement with Native 
hunters or (2) list the stock as endangered or threat-
ened under the Endangered Species Act or as de-
pleted under the Marine Mammal Protection Act 
and complete a rulemaking to restrict the hunt. 

In October 2000 the Service published pro-
posed regulations to govern the hunting of Cook 
Inlet beluga whales under the Marine Mammal Pro-
tection Act. When it became apparent that the 
Service could not conclude the rulemaking quickly 
enough to provide the needed protection to the 
stock, Congress passed a revised provision in De-
cember 2000. That provision, enacted as section 
627 of Public Law 106-553, extended indefinitely 
the prohibition on hunting Cook Inlet beluga whales 
unless authorized by the National Marine Fisher-
ies Service through a cooperative agreement. As 
discussed below, the rulemaking to establish har-
vest limits has yet to be completed. 

As a result of these actions, no beluga whales 
were reported to have been taken during the 1999 
season.  Although the Service entered into a coop-
erative agreement with the Cook Inlet Marine 
Mammal Council to allocate one strike to the Na-
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tive Village of  Tyonek for 2000, no whale was 
struck during the year.  In June 2001 the Service 
again entered into a cooperative agreement with 
the Cook Inlet Marine Mammal Council authoriz-
ing one strike to Tyonek.  This time the hunt proved 
successful, with the single strike resulting in the 
landing of a whale. No other taking of a Cook 
Inlet beluga whale was reported during 2001. The 
cooperative agreement between the National Ma-
rine Fisheries Service and the Cook Inlet Marine 
Mammal Council entered into in June 2002 again 
authorized the Village of  Tyonek to strike one 
whale. In addition, Native hunters residing in An-
chorage were authorized one strike. The Anchor-
age hunters struck and landed a large male whale 
on 22 July 2002.  Hunters from Tyonek tried un-
successfully to find a suitable whale during 2002. 
On those occasions when whales were spotted, the 
groups included calves.  This prompted the hunt-
ers to proceed cautiously to ensure that a female 
whale accompanied by a calf was not inadvertently 
taken.  As a result, no strike was made by Tyonek 
village hunters during 2002. 

Stock Status and Related Litigation
The National Marine Fisheries Service desig-

nated the Cook Inlet beluga whale as depleted un-
der the Marine Mammal Protection Act on 31 May 
2000. The  Service also determined on 22 June 
2000 that listing under the Endangered Species Act 
was not warranted at that time, primarily because 
it believed that overharvest by subsistence hunt-
ers was the primary threat to the stock and was 
being adequately addressed by limitations imposed 
by Public Law 106-31 and by regulations that the 
Service planned to promulgate pursuant to the 
depletion designation under the Marine Mammal 
Protection Act. 

Dissatisfied with the Service’s reasoning, the 
groups that had petitioned the Service to list the 
Cook Inlet stock of beluga whales under the En-
dangered Species Act filed suit in September 2000 
challenging the Service’s decision not to proceed 
with a listing proposal (Cook Inlet Beluga Whale et 
al. v. Daley). The court issued its ruling in the mat-
ter on 20 August 2001, finding that the Service 
had acted within its discretion in declining to list 
the Cook Inlet beluga whale under the Endangered 
Species Act. The plaintiffs appealed the district 
court ruling in October 2001.  However, in July 
2002, before the appellate court had considered 

the matter, the groups that had filed the case with-
drew their appeal. 

Regulation of  Native Harvest 
Section 101(b) of the Marine Mammal Pro-

tection Act provides authority for the Service to 
regulate the taking of depleted species of marine 
mammals by Alaska Natives when necessary for 
the conservation of  the affected species or stock. 
Such regulations, however, may only be prescribed 
through formal rulemaking, which affords affected 
Natives and other interested parties the opportu-
nity for a hearing on the record, through which an 
administrative law judge develops the record of 
the proceeding and subsequently provides a rec-
ommended decision to the agency.  Section 103(d) 
of  the Act sets forth the rulemaking procedures 
and the information that must be published by the 
agency prior to, or concurrent with, the publica-
tion of  a proposed rule.  Among other things, the 
agency is to make available to the public any Com-
mission recommendations provided to the Service 
that relate to the regulations. 

Following the Service’s designation of  the 
Cook Inlet beluga whale as depleted in May 2000, 
it began to develop regulations to limit subsistence 
taking.  The Commission supported these efforts, 
and in a July 2000 letter concluded that such an 
action was essential to conserve the depleted stock 
of  beluga whales. 

The Service convened a formal hearing on 
5–8 December 2000 at which the proposed regu-
lations were considered. The Commission partici-
pated as one of  seven parties at the hearing. 

Rather than relying on an adversarial process 
whereby posthearing briefs are submitted by the 
parties, the presiding administrative law judge en-
couraged the parties to work cooperatively to ar-
rive at compromise solutions.  Heeding that ad-
vice, the parties tentatively agreed to an interim 
quota of six beluga whales over the next four years, 
with four of the allowable strikes to go to the Vil-
lage of  Tyonek. The parties also agreed that the 
Service would convene a meeting of  agency and 
other scientists to design a proposal for a longer-
term, flexible management regime to be consid-
ered by the parties and to develop criteria for de-
termining when the agreed-to harvest limits should 
be modified in response to unusual mortalities. 

The Commission, along with representatives 
of  the National Marine Fisheries Service and the 
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Village of  Tyonek, continued to pursue discussions 
to resolve these issues.  These efforts culminated 
in the submission on 2 October 2001 of proposed 
stipulations and a draft final rule by the three par-
ties.  Under that proposal, the agreement for six 
strikes over four years would be formalized and an 
emergency suspension provision would be added. 
The parties would request that the judge retain ju-
risdiction over the issue of strike limits for 2005 
and establish a process for developing a long-term, 
science-based harvest regime that (1) provides rea-
sonable certainty that the population will recover 
within an acceptable period of time, (2) takes into 
account the uncertainty with respect to the popu-
lation dynamics and vital rates of the Cook Inlet 
beluga whale population, (3) allows for periodic 
adjustments of allowable strike levels based on the 
results of  abundance surveys and other relevant 
information, (4) provides assurance that the strike 
levels will not be reduced below those for 2001– 
2004 unless substantial information indicates that 
taking must be reduced to allow recovery of the 
stock, and (5) can be readily understood by diverse 
constituencies. 

Under the proposed stipulations, the National 
Marine Fisheries Service is to develop a proposed 
schedule for accomplishing this no later than March 
2004. The Service would provide funding to Alaska 
Native subsistence users necessary to facilitate their 
meaningful participation in that process.  Related 
provisions would prohibit hunting before 1 July of 
any year and prohibit the taking of maternally de-
pendent calves and adults accompanied by such 
calves.  Further, the proposed stipulation would 
recognize the need to develop objective standards 
for identifying maternally dependent calves to pro-
vide sufficient guidance to hunters and enforce-
ment officials. 

Under the proposal, the sale or purchase of 
any part or product of a Cook Inlet beluga whale 
would be prohibited except for authentic Native 
articles of handicrafts and clothing made from non-
edible byproducts of  legally taken whales.  The pro-
posal would, however, allow customary and tradi-
tional barter and sharing practices to continue. The 
parties also recognized the possible enforcement 
problems that could develop if parts and products 
of beluga whales from other populations were to 
enter into commerce in the Cook Inlet area. In 
response, the proposed stipulations would require 
that all cooperative agreements authorizing the take 

of Cook Inlet beluga whales include a mechanism 
to identify legally taken beluga whales from that 
population (e.g., through the collection and 
archiving of genetic samples). Further, the pro-
posed stipulation would ask the judge to retain ju-
risdiction over this issue and consider remedial 
action if it appears that parts and products from 
other beluga populations are being sold in areas 
and in ways that undermine enforcement of  the 
restrictions on the taking and sale of Cook Inlet 
beluga whales. 

The three parties also developed the frame-
work for the process and criteria that would be used 
to allocate strikes among Cook Inlet subsistence 
hunters.  Recognizing that the Natives themselves 
have the greatest knowledge and understanding of 
subsistence use patterns and needs, the Service 
would defer to allocation recommendations that 
reflect the consensus of  the hunting community. 
When consensus is not reached, priority would be 
given to Cook Inlet tribes and hunters that demon-
strate a long-term pattern of  use of  and reliance 
on Cook Inlet beluga whales.  Factors that would 
be considered include the duration, history, depen-
dency, and cultural significance of  such hunting 
and the availability of alternative subsistence re-
sources.  The parties also recognized that the Vil-
lage of  Tyonek had already established that it has 
a historical and continuing tradition of reliance on 
Cook Inlet beluga whales as a mainstay of the 
tribe’s subsistence way of  life.  They also recog-
nized that other tribes and hunters may be able to 
establish similar claims. As with other issues not 
fully resolved, the judge would retain jurisdiction 
to consider any petitions from the parties challeng-
ing the modification of these criteria. 

The administrative law judge issued his rec-
ommended decision on 29 March 2002. That de-
cision recommended that the regulations originally 
proposed by the Service be amended to conform 
to the stipulations discussed above, which, with 
only a few exceptions, were agreed to by the other 
parties.  The Service published a notice of avail-
ability of  the recommended decision in the Federal 
Register on 7 May 2002, seeking public comment. 
Inasmuch as the Commission had already agreed 
to the modifications to the proposed rule recom-
mended by the judge, the Commission did not sub-
mit any comments at that point in the rulemaking. 
A copy of  the judge’s recommended decision, the 
Federal Register notice soliciting comments, and the 
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comments submitted are all available on the 
Service’s web site (http://www.fakr.noaa.gov/ 
protectedresources/whales/beluga/belugapr.htm). 

No further action to finalize the regulations 
or to convene the working group to design the long-
term harvest regime apparently had been taken by 
the Service during 2002. This prompted the Com-
mission to write to the Service on 31 December 
2002. The Commission noted that the administra-
tive law judge’s decision directs the Service to sub-
mit a final recommendation for the long-term re-
gime to him no later than 15 March 2004. In light 
of that deadline, and the considerable work that 
needs to be done to develop the regime, the Com-
mission recommended that the Service take prompt 
action to develop a schedule for convening the 
agreed-to workshop and provide it to the parties 
as soon as possible. The Commission also re-
quested that the Service provide it with an update 
on the status of  the rulemaking, noting that the 
comment period on the judge’s recommended de-
cision had closed seven months ago. 

Although the rulemaking has yet to be com-
pleted, the taking of Cook Inlet beluga whales is 
limited by the Service under the provisions of  Pub-
lic Law 106-553.  Nevertheless, the Service still 
needs to issue final regulations under the Marine 
Mammal Protection Act to establish criteria for set-
ting strike limits and for resolving other issues re-
lated to harvest management. 

Gulf of Maine

Harbor Porpoise


(Ognbndm`ognbndm`)

Harbor porpoises occur in relatively discrete 

regional populations throughout temperate coastal 
waters of  the Northern Hemisphere (Fig. 16).  One 
such population (referred to here as the Gulf of 
Maine population or stock) is confined to the south-
ern Bay of Fundy and northern Gulf of Maine in 
summer, but occurs from Maine to New Jersey in 
the spring and fall and as far south as North Caro-
lina in winter.  In the 1980s information suggested 
that several thousand porpoises per year were be-
ing incidentally entangled and drowned in gillnet 
fisheries in the Bay of  Fundy, Canada, and in wa-
ters off New England. Although the size of the 
porpoise population was unknown at that time, it 
was thought that the catch level was not sustain-
able. 

The situation prompted the Sierra Club Legal 
Defense Fund in September 1991 to petition the 
National Marine Fisheries Service to list the Gulf 
of Maine harbor porpoise stock as threatened un-
der the Endangered Species Act. The Service 
found merit in the petitioned action and published 
a proposed rule to list the stock as threatened early 
in 1993; however, final action was deferred. In 
2001 the Service withdrew its proposal (see the 

Figure 16. Harbor porpoises, growing to only about 2 m in length, are among the smallest of all cetaceans and 
are frequently caught incidentally in gillnets. (Photo by Ari Friedlaender.) 
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previous annual report) in light of  new informa-
tion on stock size and actions being taken to re-
duce porpoise bycatch under a take reduction plan. 

The National Marine Fisheries Service con-
ducted harbor porpoise population surveys in 1991, 
1992, 1995, and 1999.  Although the first survey 
yielded a population estimate of 37,500 porpoises 
(95 percent confidence interval 26,700–86,400), 
the most recent survey estimate was 89,700 por-
poises (95 percent confidence interval 53,400– 
150,900). The difference between these two esti-
mates likely is due primarily to better spatial cov-
erage in the 1999 survey and improved statistical 
methods; however, an actual increase in numbers 
is also possible, if  not likely, given evidence of 
declining bycatch levels over the past decade. 

From the 1960s, when regional gillnet fishing 
began, until the mid-1980s, almost all of the 
region’s porpoise bycatch was in U.S. and Cana-
dian gillnet fisheries for groundfish (i.e., cod, had-
dock, and flounder). As gillnetters began targeting 
other species (e.g., dogfish and monkfish), harbor 
porpoises were caught in those fisheries as well. 

In the late 1980s the Service began placing ob-
servers aboard a sample (about 5–10 percent) of 
New England groundfish gillnet vessels to estimate 
bycatch levels.  By comparing the number of  por-
poises taken and amount of  fish caught on observed 
trips with total fish landings for the fishery, bycatch 
estimates were generated for the entire New En-
gland groundfish fishery.  In 1993 the Canada De-
partment of Fisheries and Oceans began a similar 
program in the Bay of  Fundy.  In the early 1990s 
observers began covering the New England dog-
fish and monkfish fisheries, and in the mid-1990s 
observers also began covering gillnet fisheries south 
of New England targeting dogfish, monkfish, and 
coastal finfish (i.e., shad, weakfish, bluefish, and 
rockfish). 

Bycatch estimates from these observer efforts 
through 2001 (the latest year for which complete 
annual analyses are available) are shown in Table 
4. Because some fisheries known to catch harbor 
porpoises have gone unmonitored, particularly in 
the early 1990s, these estimates are incomplete to 
various degrees.  For example, between 1990 and 
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1992 no estimates were available for fisheries in 
Canada where harbor porpoises are known to have 
been taken. Even in recent years, some compo-
nents of coastal gillnet fisheries that appear to be 
catching harbor porpoises in the mid-Atlantic 
(based on stranded porpoises with net marks found 
in unsampled areas) have not been covered by the 
observer program or factored into bycatch esti-
mates.  In addition, a few harbor porpoises are 
caught and killed annually in herring weirs in the 
Bay of  Fundy, Canada. 

Nevertheless, estimates show a substantial 
decline in porpoise bycatch over the past decade. 
The estimate of 80 harbor porpoise takes within 
U.S. waters in 2001 represents a decrease of  85 
percent from the 2000 estimate of 529. The 2001 
bycatch estimate is being reviewed by the Service 
and its Atlantic Scientific Review Group for incor-
poration in the draft 2003 Gulf of Maine harbor 
porpoise stock assessment report, which is expected 
to be available for public review in 2003. Final 
bycatch estimates for U.S. fisheries in 2002 were 
not available at the end of the year, but prelimi-
nary analyses suggest that they remained low dur-
ing 2002. 

Although porpoise bycatch in U.S. waters has 
continued to decline in recent years, new data from 
the Canada Department of Fisheries and Oceans 
revealed an increase in bycatch during 2001 in the 
Bay of  Fundy.  Because fishing effort in Canadian 
waters did not increase in 2001, the increased 
bycatch appears to be related to unusually large 
numbers of porpoises in the Bay of Fundy in 2001. 
In 2002 the Department suspended its Bay of 
Fundy monitoring program due to financial con-
straints.  Without a monitoring program, it will be 
difficult to estimate overall 2002 bycatch. How-
ever, assuming that the 2002 bycatch for the Bay 
of Fundy did not exceed the level reported for 
2001, it seems likely that the total take for the year 
remained below the stock’s currently estimated 
potential biological removal level of 747 porpoises 
per year (see below). 

There appear to be two reasons for the over-
all decrease in porpoise bycatch during the past 
decade. First, the National Marine Fisheries Ser-
vice adopted time-area fishing restrictions for the 
purpose of reducing harbor porpoise bycatch. 
Those restrictions, which the Service incorporated 
into a harbor porpoise take reduction plan (see 
below), include seasonal fishing closures, areas in 

which gillnets must meet certain specifications 
(e.g., twine diameter and net lengths) that have a 
relatively low bycatch risk, and seasonal manage-
ment areas where gillnets must be equipped with 
acoustic deterrents, or “pingers.”  Pingers are soda-
can-sized devices that emit periodic sound pulses 
at specified frequencies to alert porpoises to the 
presence of  nets.  Based on a scientific study, 
pingers can reduce bycatch as much as 90 percent 
when they are attached to bridles between each 
net panel in a gillnet string and are properly main-
tained. 

Second, and perhaps more important, bycatch 
has declined because of increasingly stringent fish-
ery management measures, such as time-area fish-
ing closures and limits on both landings and days 
at sea, enacted to protect overfished stocks of 
groundfish and monkfish. Some of these closures 
occur in areas of historically high porpoise bycatch 
that are not included in the harbor porpoise take 
reduction plan. In addition, fishery management 
measures have compelled many participants to leave 
these fisheries, thereby reducing the number of 
gillnets.  Although it is unclear precisely how much 
of the bycatch reduction is due to either one of 
these two sets of measures, it seems likely that 
harbor porpoise bycatch is currently at a sustain-
able level. (Canadian fishery managers have not 
imposed requirements for the use of pingers or 
other gear restrictions in the Bay of  Fundy, and 
past declines in bycatch levels for that area have 
been achieved largely as a result of reductions in 
fishing effort to protect depleted fish stocks.) 

Harbor Porpoise 
Take Reduction Plan 

To manage the incidental take of  marine mam-
mals by commercial fisheries in U.S. waters, the 
Marine Mammal Protection Act was amended in 
1994 to require that the National Marine Fisheries 
Service prepare stock assessment reports for all 
cetacean and pinniped stocks in U.S. waters.  In 
part, each assessment is to calculate a potential 
biological removal (PBR) level that estimates the 
number of animals that can be removed from the 
stock annually (not including natural mortality), 
while maintaining a high degree of assurance that 
the stock will continue to increase toward or re-
main at its optimum sustainable population level. 
The formula for calculating PBR relies, in part, on 
the lower limit of  a population’s estimated range 
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of abundance (i.e., minimum population size) and 
its estimated maximum productivity rate. Based 
on data available when the first harbor porpoise 
stock assessment was completed in 1995, the Ser-
vice estimated bycatch levels to be several times 
higher than the stock’s PBR level, which was then 
calculated to be 403 porpoises per year. 

If  incidental taking exceeds a stock’s calcu-
lated PBR level, the Service is required to con-
vene a take reduction team to develop a take re-
duction plan. The Marine Mammal Protection Act 
requires that take reduction plans reduce the bycatch 
to below the PBR level within six months of imple-
mentation and subsequently reduce those takes to 
levels approaching a zero mortality rate. With re-
gard to harbor porpoises, the latter goal was to be 
met by April 2001. 

In response to these requirements, the Ser-
vice established two harbor porpoise take reduc-
tion teams.  In February 1996 it established a Gulf 
of Maine team to address gillnet fisheries off New 
England, and in February 1997 it formed a mid-
Atlantic team for gillnet fisheries between New 
York and North Carolina.  Each team includes rep-
resentatives of regional fisheries, environmental 
groups, the scientific community, and involved fed-
eral and state agencies. A representative of  the 
Commission has participated on both teams. 

Each team developed a different regulatory 
approach to reduce porpoise bycatch in its region. 
The Gulf of Maine team recommended seasonal 
fishing closures in high bycatch areas and manage-
ment zones in which gillnets had to be equipped 
with pingers.  The mid-Atlantic team also recom-
mended seasonal fishing closures, but instead of 
relying on pingers, it chose to recommend require-
ments for using certain fishing practices (e.g., lim-
ited soak times—that is the length of time a net is 
allowed to remain in the water after being set) and 
gear characteristics (e.g., twine diameter for mesh, 
mesh size, tie-downs to limit the vertical height of 
nets, and the number and length of nets). This 
choice was based on observer data that suggested 
that nets meeting those specifications caught far 
fewer porpoises. 

As discussed in previous annual reports, the 
Service was slow to act on the teams’ recom-
mended plans, thus prompting a lawsuit by envi-
ronmental organizations.  In December 1998 the 
Service adopted a Gulf  of  Maine Harbor Porpoise 
Take Reduction Plan that combined recommenda-

tions by both teams.  Regulatory measures for New 
England included six seasonal management zones 
in which fishing was either prohibited or permit-
ted only if gillnets were equipped with pingers (see 
Fig. 17).  Measures for mid-Atlantic gillnet fisher-
ies included seasonal fishery closures and seasonal 
restrictions on the fishing practices and gear char-
acteristics mentioned above. The regulatory mea-
sures were implemented under authority of the 
Marine Mammal Protection Act, rather than the 
Magnuson-Stevens Fishery Conservation and Man-
agement Act, to prevent changes during the pro-
cess used by regional fishery management councils 
to annually adjust fishery management measures. 
The take reduction plan also included nonregulatory 
tasks to address research, enforcement, bycatch 
monitoring, and education needs. 

Late in 2000 the Service reconvened the two 
teams to review progress and to develop further 
recommendations for reducing bycatch. At those 
meetings, the teams were advised that, based on 
the 1999 population survey, the PBR level had been 
recalculated to be 747 porpoises per year.  Although 
bycatch appeared to have dropped below that level 
(final estimates for 1999 bycatch levels were not 
available at the time of  those meetings), Service 
representatives reminded members of the teams 
that the Marine Mammal Protection Act requires 
that incidental take levels be reduced to “insignifi-
cant levels approaching a zero mortality and seri-
ous injury rate.”  Although the Service has not yet 
defined this standard, it advised the teams that, 
for planning purposes, a bycatch of no more than 
10 percent of PBR (i.e., 75 porpoises per year) 
likely would satisfy that goal. Recognizing that 
such a reduction by the statutory deadline of April 
2001 was unlikely, the Service proposed a new date 
of 2 December 2003 as the target for reaching the 
zero mortality rate goal. 

At its meeting, the Gulf of Maine team was 
advised that some boats had been fishing illegally 
without pingers in management zones requiring 
their use. The team therefore recommended that 
at-sea boardings be undertaken by enforcement 
officers to check for illegal fishing and that an an-
nual certification program on using pingers be es-
tablished for anyone fishing in a management area 
requiring pingers. The team also recommended that 
fishery observers be provided with devices to (1) 
test whether pingers were working properly on nets 
that catch porpoises and (2) estimate the overall 
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Figure 17. Time-area management zones under the Gulf  of  Maine Harbor Porpoise Take Reduction Plan. 
(Figure by Caroline Good, courtesy of  the National Marine Fisheries Service.) 
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proportion of deployed pingers that may not be 
functioning properly in the operational fishery.  For 
waters south of New England, the mid-Atlantic 
team expressed concern that observer coverage had 
declined from 5 to 2 percent in the observed fish-
eries, that it was not covering all segments of the 
gillnet fleet, and that the observer coverage was 
not large enough to accurately determine if  or when 
the zero mortality rate goal was achieved. It there-
fore recommended that the Service increase ob-
server sampling to at least 6 percent of  the overall 
mid-Atlantic gillnet fishing fleet—the level of ob-
server coverage calculated as being necessary to 
obtain a statistically reliable estimate of bycatch 
levels approaching the zero mortality rate goal of 
75 porpoises or less. 

Both teams also strongly recommended that 
the Service conduct a scientific experiment to as-
sess the effectiveness of acoustically reflective 
netting, which is made of hollow-core strands filled 
with barium sulfate that theoretically reflects sound 
more readily than conventional nylon nets so that 
echo-locating porpoises can more easily detect and 
avoid the nets.  The teams recommended that field 
tests be undertaken to compare bycatch rates in 
the new nets with those of gillnets equipped with 
pingers. 

Finally, both teams expressed concern about 
relying on take reduction measures outside the har-
bor porpoise take reduction plan (i.e., closures un-
der fishery management plans) to reduce harbor 
porpoise bycatch. They noted that measures un-
der fishery management plans could be relaxed or 
altered at the recommendation of fishery manage-
ment councils to meet fish management objectives 
and thereby incidentally increase porpoise bycatch. 
The Gulf of Maine team therefore recommended 
that the Service prepare a proposal to integrate key 
fishery management plan closures for groundfish 
into the harbor porpoise take reduction plan so that 
regional fishery council actions would not inciden-
tally increase porpoise bycatch. As noted in previ-
ous annual reports, the Marine Mammal Commis-
sion made a similar recommendation to the Ser-
vice by letter of 17 November 2000. The mid-
Atlantic team, however, concluded that it was pre-
mature to integrate fishery management closures 
into the harbor porpoise take reduction plan. In-
stead, it recommended that the Service develop a 
process for calculating the effect of proposed 
changes to fishery management plans on harbor 

porpoise bycatch, and that it consult with the fish-
ery management councils and the two take reduc-
tion teams to identify any measures that may be 
needed to protect harbor porpoises, given those 
effects. 

On 2 February 2001 the Service responded 
to the Commission’s 17 November letter noting 
that it would consider effects of proposed changes 
to fishery management plans on harbor porpoises 
when it reviewed required environmental assess-
ments or environmental impact statements on fish-
ery management plan amendments.  Where pro-
posed changes would increase harbor porpoise 
bycatch, the Service noted that it would discuss 
those changes with the council and ask the harbor 
porpoise take reduction teams to recommend 
changes to the harbor porpoise take reduction plan 
to compensate for those increases.  It also noted 
that it would consider the Gulf  of  Maine team’s 
recommendation to integrate all measures neces-
sary to protect harbor porpoises under that plan. 

Due to the significant reductions in porpoise 
bycatch levels and other high-priority issues, ef-
forts to implement recommendations made by the 
two teams in 2000 have been limited and neither 
team was convened in 2001 or 2002. New home-
land security responsibilities within the Coast 
Guard and resource limitations within the Service 
resulted in a decrease in enforcement efforts in 
2002. However, several enforcement actions re-
lated to porpoises were undertaken in 2002, and 
several violations from previous years remained un-
der investigation. In 2002 one case from a previ-
ous year was settled with the imposition of an 
$8,000 fine and a loss of 30 days at sea. 

The Service also substantially increased its 
registry of East Coast gillnetters by incorporating 
fishermen with state fishing permits that do not 
fish in federal waters.  Many of  these fishermen 
had not registered previously pursuant to the pro-
visions of section 118 of the Marine Mammal Pro-
tection Act for authorization to incidentally catch 
marine mammals during their commercial fishing 
operations.  No steps have yet been taken to re-
quire annual certification of gillnetters using 
pingers or to incorporate key time-area fishing clo-
sures adopted under the fishery management plans 
into the harbor porpoise take reduction plan. How-
ever, with regard to area closures, the Service con-
tinued to review changes implemented under its 
fishery management plans and in 2002 it deter-

68




Chapter III – Species of Special Concern 

mined that none of the changes would require 
amending the harbor porpoise take reduction plan. 

With regard to nonregulatory recommenda-
tions made by the two teams, the Service con-
tracted for a full-time fishing gear technology spe-
cialist to work with fishermen in the mid-Atlantic 
region on developing fishing techniques to reduce 
marine mammal bycatch. The position was mod-
eled after a successful program initiated by the Ser-
vice in New England. 

Although the Service has not funded the rec-
ommended field experiment to assess the effective-
ness of new acoustically reflective netting to re-
duce porpoise bycatch, it did work with a gear 
manufacturer to produce a few nets for use by mid-
Atlantic gillnetters interested in evaluating their 
fishing characteristics. As a related matter, the 
Service also has funded research to determine 
whether captive bottlenose dolphins can detect the 
new reflective netting more easily than traditional 
net material (bottlenose dolphins also are caught 
incidentally in gillnets – see the section on that 
species elsewhere in this chapter). 

Some encouraging field tests with the new 
reflective netting have been done in Canada and 
Denmark. In the Bay of  Fundy, Canada, in 1998 
and 2000 no harbor porpoises were caught in 231 
sets with reflective netting compared with a catch 
of 12 porpoises in 467 sets of traditional nylon 
nets.  The reflective nets caught far fewer seabirds 
than all nylon nets, and both types of nets caught 
fish at comparable rates.  Trials in a Danish gillnet 
fishery in the North Sea in 2000 produced similar 
results.  Researchers in those trials, however, con-
cluded that the reason for reduced porpoise bycatch 
was the stiffer nature of the reflective netting rather 
than its increased detectability by porpoises. 

To determine if  deployed pingers are work-
ing properly, the Service developed a device to test 
whether pingers are emitting signals at required fre-
quencies.  Fishery observers monitoring the New 
England gillnet fishery began using the devices on 

a limited basis in the fall 2002 fishing season. It 
also was recommended that testing be done to as-
sess the effectiveness of pingers that emit higher 
frequencies that would not attract seals.  In antici-
pation of  such testing, the Service also contracted 
for the development and production of a device to 
detect a broader frequency range. A prototype was 
tested in 2002 and apparently worked well. With 
regard to testing new pingers, the Service took 
steps in 2002 to develop a rule to authorize ex-
perimental fishing under the harbor porpoise take 
reduction plan. The purpose of  the proposed rule, 
expected to be published in 2003, is to facilitate 
efforts to test new porpoise bycatch reduction tech-
nologies. 

With regard to its observer program, the Ser-
vice has not taken steps to expand fishery observer 
coverage to levels necessary to accurately estimate 
low levels of bycatch that would approach the zero 
mortality rate goal. However, the expanded data-
base of registered gillnetters should provide an 
improved basis for planning observer efforts to 
monitor harbor porpoise bycatch by providing a 
more complete and accurate description of the fish-
ery.  Additional funding recently made available to 
the Service for monitoring landings of  target spe-
cies in the New England groundfish fishery also 
may improve porpoise bycatch data for that area 
in the short term. 

Notwithstanding the limited efforts to imple-
ment the recommendations made by the two har-
bor porpoise take reduction teams since 2000, it 
appears that bycatch levels remained well below 
the stock’s PBR level through 2001 and remained 
low in U.S. waters in 2002.  The overall bycatch 
for 2002 likely will remain uncertain because 
bycatch monitoring efforts in the Bay of Fundy 
were suspended by the Canada Department of 
Fisheries and Oceans. At the end of  2002 the 
Department apparently had no plans to reinitiate a 
monitoring program in 2003. 
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Vaquita

(Ognbndm`rhmtr)


The vaquita is one of  the world’s rarest ma-
rine mammals (Fig. 18).  It was first described in 
1958, but, due to its elusive nature, little is known 
about it. Vaquita are generally similar to harbor 
porpoises with respect to life span, patterns of 
growth, age at sexual maturity, seasonal reproduc-
tion, and mating season. In contrast to the harbor 
porpoise, the calving interval for adult female 
vaquita may be greater than one year. This has 
important implications for the potential growth rate 
of the population and therefore its ability to com-
pensate for human-related sources of mortality and 
recover from low population levels.  The vaquita 
is found only in the shallow (<50 m), nearshore 
(<40 km) waters of the northern Gulf of Califor-
nia (Fig. 19). 

Abundance, Trends, and Status 
Little information is available on population 

abundance and trends.  A survey conducted in 1993 
resulted in an abundance estimate of  224 animals. 
A more complete survey conducted in 1997 re-
sulted in an abundance estimate of 567 animals, 
with a 95 percent confidence interval from 177 to 
1,073. The difference between the two estimates 
does not indicate population growth because the 
1997 survey involved greater effort and covered a 

Figure 18. The vaquita is one of the smallest cetacean 
species with males reaching a maximum size of about 
1.4 m and females about 1.5 m. (Photo by Caterina 
D’Agrosa.) 

greater area, including extremely shallow areas of 
the northern Gulf of California. 

Historical abundance was almost certainly 
greater than current abundance, and the decline 
appears to be due, at least in part, to incidental 
mortality in fisheries conducted from the early 
1900s to the present. Data collected as late as 
1993 to 1995 suggested 39 to 84 vaquita mortali-
ties per year in gillnet fisheries for chano, shrimp, 
and shark and, to an unknown degree, by illegal 
fishing for totoaba. If the population numbered in 
the hundreds during this later period, then the level 
of take is greater than the species’ potential rate 
of  increase, and it must have been declining.  Cur-
rent population trends cannot be described. 

The International Union for the Conservation 
of Nature has listed the vaquita as critically en-
dangered. In 1979 the Convention on International 

Figure 19. Distribution 
of the vaquita is believed 
to be limited to the 
extreme northern Gulf 
of California although 
some sightings have been 
reported in the southern 
Gulf. 
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Trade in Endangered Species of  Wild Fauna and 
Flora listed vaquita on Appendix I. Both Mexico 
and the United States list the vaquita as endan-
gered, thereby providing some measure of protec-
tion under both countries’ domestic laws. 

Threats 
Currently, incidental mortality in fisheries re-

mains the most significant threat to the vaquita. 
Although gillnets still appear to pose the greatest 
threat, a smaller but significant number of vaquita 
are also killed in trawl nets.  Fisheries-related mor-
tality appears to be driving the population toward 
extinction, perhaps in the foreseeable future. 

A recent review of risk factors affecting the 
vaquita identified three other possible threats: habi-
tat alteration, pollution, and inbreeding depression. 
Since the 1940s water has been diverted from the 
Colorado River for agricultural, industrial, and do-
mestic uses, thus reducing flow to the upper Gulf 
of California. The reduced flow may lead to a re-
duction in productivity and consequently adversely 
affect habitat for many species in the northern Gulf. 
Evidence to date, however, suggests that produc-
tivity has not yet been dramatically reduced, and 
the current risk of extinction to vaquita from this 
factor is currently low.  Nevertheless, monitoring 
of nutrients and productivity in the northern Gulf 
is essential to determine if  and when such changes 
might occur. 

Pollutants also pose a threat to vaquita.  Some 
contaminants have been shown to reduce repro-
ductive fitness and suppress immune system func-
tion of  marine mammals.  Freshwater drainage into 
the northern Gulf of California contains pollut-
ants from agricultural runoff  from both the United 
States and Mexico.  However, contaminant levels 
in vaquita are low relative to levels detected in 
other species, and the risk to vaquita appears to be 
low at the current time. 

Inbreeding depression is a decrease in popu-
lation growth or potential for recovery due to the 
increased expression of deleterious alleles in small 
populations. Although genetic data and risk mod-
els based on these data indicate that inbreeding 
depression is not currently a problem for vaquita, 
it may limit the population’s ability to recover, par-
ticularly if the population continues to decline. 

Recovery Efforts 
Mexico—In June 1993 the Mexican govern-

ment established the Upper Gulf of California and 
Colorado River Delta Biosphere Reserve to pro-
tect endemic species, such as the vaquita and 
totoaba. In 1996 a management plan for the re-
serve was completed, and a reserve director and 
staff were appointed to implement the plan. The 
plan describes the physical, biological, social, and 
economic environments of the area and reviews 
activities under way to study and protect the unique 
resources in the reserve.  Among the goals identi-
fied in the plan are reducing immediate threats to 
vaquita and other protected species and ensuring 
the managed and sustained use of  the area’s natu-
ral resources.  Associated measures limit tourism, 
research, fishing, and aquaculture in certain areas 
of  the reserve.  However, vaquita have not been 
sighted in areas where fishing is prohibited, and 
gillnet fishing is still permitted in portions of  the 
reserve where vaquita sightings are more likely to 
occur.  In addition, other important vaquita habi-
tat falls outside the reserve boundaries and is not 
protected. 

In 1997 Mexico’s National Fisheries Institute 
convened a panel of international scientists, the 
International Committee for the Recovery of the 
Vaquita (CIRVA), to draft a recovery plan for 
vaquita. The plan recommended, among other 
things, (1) moving the borders of the biosphere 
reserve to better encompass the distribution of 
vaquita and (2) phasing out gillnets and shrimp 
trawls from the core area of  the biosphere reserve, 
starting with an immediate ban on large-mesh 
gillnets. 

International—At its 1991 meeting the In-
ternational Whaling Commission (IWC) Scientific 
Committee recommended that actions be taken to 
fully enforce the totoaba fishery closure. The com-
mittee also recommended that a management plan 
be developed that includes evaluation of inciden-
tal take of vaquita in fisheries and a program to 
monitor the status of  the species.  At its 1994 meet-
ing the IWC Scientific Committee commended the 
Mexican government for its efforts to protect the 
vaquita, but concluded that the reported levels of 
incidental catch could result in extinction of the 
species.  It therefore reiterated its recommenda-
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tions that the incidental mortality of vaquita be 
monitored and that surveys be conducted to im-
prove abundance estimates.  In response to the 
Scientific Committee’s findings, the IWC adopted 
a resolution in 1994 commending the Mexican gov-
ernment for creating a biosphere reserve in the 
upper Gulf of California and encouraging it to de-
velop a management plan for the reserve.  At the 
1995 meeting Mexico reported to the IWC on ac-
tions taken with regard to the reserve, including 
efforts to enforce existing regulations and improve 
measures to prevent environmental degradation. 
As noted above, the reserve plan was completed 
in 1996. 

At its June 1996 meeting the IWC Scientific 
Committee again reiterated its concern about the 
vulnerability of the species and again recommended 
that immediate action be taken to eliminate bycatch 
of vaquita in all fisheries in the upper Gulf of Cali-
fornia. The committee also encouraged more re-
search on degradation of the estuarine habitat in 
the upper Gulf of California and the potential ef-
fects on vaquita. The IWC subsequently adopted 
a resolution on small cetaceans, which congratu-
lated the Mexican government for developing the 
biosphere management plan and for its strategy for 
recovery of the vaquita, but also endorsed the con-
clusion of the recovery plan that, to ensure the 
survival of  vaquita, all bycatch needs to be elimi-
nated as soon as possible. 

Current Efforts 
Recovery efforts for the vaquita are compli-

cated by socioeconomic considerations. Three 
communities within the biosphere reserve rely on 
fishing.  The two larger communities, Puerto 
Peñasco and San Felipe, have diversified econo-
mies with strong trade and service sectors and their 
reliance on fishing appears to be declining.  El Golfo 
de Santa Clara is a much smaller community, with 
few trade and service activities, and relies almost 
exclusively on fishing for its economy.  Nonethe-
less, despite a decline of fisheries in the late 1980s 
and early 1990s and some subsequent economic 

diversification, the fishing industry is still an im-
portant source of  income in all three communities. 
Finding a long-term solution will require the de-
velopment of alternative economic opportunities 
for workers currently involved in the northern Gulf 
fisheries, particularly those using gillnets.  CIRVA, 
the World Wildlife Fund, and Conservation Inter-
national are currently working with Mexico’s Min-
ister of  the Environment on a joint strategy that 
consists of  four elements: conservation, education, 
understanding and incorporating socioeconomic 
considerations, and establishing a legal framework 
for conservation. 

In October 2002 the Mexican Minister of the 
Environment implemented a ban on shrimp trawl-
ing and large-mesh gillnet fishing in the core area 
of  the biosphere reserve, as recommended in the 
vaquita recovery plan.  Local trawl fishermen and 
their families protested by interfering with U.S.– 
Mexican border operations for several days.  The 
Ministry capitulated and allowed local fishermen 
to continue to trawl in the biosphere reserve al-
though fishermen from outside the area were 
banned from trawling in the closed areas.  On 19 
December 2002 the Marine Mammal Commission 
wrote to the U.S. Department of  State to inform 
officials about the endangered status of the vaquita, 
alert them to the volatile situation involving re-
covery measures, and request assistance in identi-
fying appropriate means for international coopera-
tion to facilitate vaquita recovery. 

For the past two years, the Commission has 
provided funding to the Programa Nacional de 
Investigación y Conservación de Mamíferos 
Marinos from the National Institute of  Ecology to 
study the potential for acoustic detection tech-
niques to determine abundance, habitat use, and 
distribution of vaquita (see Chapter VIII). These 
acoustic detection techniques will also be useful 
for monitoring the success of the recovery plan. 
Initial results indicate that the range of the vaquita 
appears to be much more restricted than scientists 
previously believed. 
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Bottlenose Dolphins in the

Atlantic and Gulf of Mexico


(Stqrhnorsqtmb`str)

Bottlenose dolphins are cosmopolitan in dis-

tribution, occurring in most coastal areas in tem-
perate and tropical regions of the world. They are 
the most common marine mammal along the U.S. 
southeastern and Gulf  of  Mexico coasts. In the 
western North Atlantic, bottlenose dolphins be-
long to either of two different ecotypes—coastal 
or offshore. These ecotypes are distinguished on 
the basis of their distribution, genetic composition, 
morphology, parasites, and prey.  Relatively little 
is known about the distribution of the offshore 
ecotype, which typically occurs in deep waters of 
the continental shelf and inner continental slope. 
In coastal areas dolphins occur along the outer 
coastline and in bays, sounds, inlets, estuaries, and 
other inland waters. 

Within these ecotypes, bottlenose dolphins 
comprise different stocks — groups of animals that 
are more or less reproductively isolated from other 
groups within the same ecotype. The degree of 
reproductive isolation is important not only be-
cause it serves as a basis for genetic and evolu-
tionary separation of stocks, but also because it is 
a determinant of  a stock’s vulnerability to, and 
ability to recover from, both natural and human-
related adverse influences.  Efforts to distinguish 
reproductive stocks are complicated by the diffi-
culty of studying these animals in their natural en-
vironment, by the fact that animals from different 
stocks cannot be separated on the basis of appear-
ance, and by the fact that different stocks some-
times have geographic ranges that overlap tempo-
rally and spatially. 

In 1987 and 1988 a large number of bottle-
nose dolphins stranded along the eastern coast of 
the United States. The geographical pattern of  the 
die-off was taken as evidence of a single coastal 
migratory stock. In 1993 the National Marine Fish-
eries Service designated that stock as depleted 
under the Marine Mammal Protection Act. In 1997, 
10 years after the die-off, the Service established a 
research program to investigate stock structure, 
primarily using genetics, but also using photo-iden-
tification, telemetry, stable isotope ratios, and in-
formation from strandings.  Initial efforts have fo-

cused along the Atlantic coast because this region 
includes the depleted, provisional coastal migra-
tory stock and because of documented high levels 
of incidental take in gillnet fisheries in the coastal 
waters of the mid-Atlantic. 

Preliminary results have provided additional 
insights into possible stock structure along the 
Atlantic coast and suggest the possibility of  at least 
seven stocks of  the coastal ecotype (Fig. 20). 
These apparent stocks consist of migratory ani-
mals as well as year-round and seasonal residents 
in bays, sounds, and estuaries of the mid-Atlantic 
and southeastern states.  Little work has been done 
to delineate stocks south of the North Carolina/ 
South Carolina border; several stocks may occur 
along the coast and in the estuaries and bays of 
South Carolina, Georgia, and the east coast of 
Florida. The bottlenose dolphin take reduction 
team convened by the National Marine Fisheries 
Service in 2001 is operating under the assumption 
that seven coastal bottlenose dolphin stocks exist 
in coastal waters of the western North Atlantic. 

Between 1992 and 1998 the Service con-
ducted six abundance surveys between New York 
and Florida; a comprehensive survey was carried 
out in 2002. Estimating the abundance of bottle-
nose dolphins is complicated by the difficulties 
associated with distinguishing coastal and offshore 
ecotypes, seasonal movement patterns that result 
in overlapping distribution of the coastal stocks, 
the difficulty of covering the majority of the At-
lantic coast in a single survey, and uncertainty 
about the best analytic methods. The results of 
the most recent survey were being analyzed at the 
end of 2002 and are expected to be available in 
the first half  of  2003.  Existing information is in-
sufficient for trend analysis for any of the stocks 
in the coastal waters of the Atlantic coast. Off-
shore bottlenose dolphins in the western North 
Atlantic have an estimated population size of 
30,633 based on two large-vessel surveys con-
ducted in 1998, but this estimate is confounded by 
some of  the same assessment problems.. 

Similar issues arise in the Gulf  of  Mexico, 
where stock structure is even less clear.  In March 
2000 the Service hosted a meeting in Sarasota, 
Florida, to discuss the most efficient ways to re-
solve questions about the species’ stock structure 
in the Gulf.  Service personnel presented a brief 
report of that meeting to the Commission at its 
2000 annual meeting in St. Petersburg Beach, 
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Florida, and indicated that funds would be sought 
to begin a comprehensive research program simi-
lar to that now under way along the Atlantic coast. 
In a 12 December 2000 letter to the National Ma-
rine Fisheries Service, the Commission agreed that 
comprehensive studies along the Atlantic coast 
provided a good framework for future dolphin re-
search in the Gulf  of  Mexico.  The Commission 
commended the Service for its efforts in this re-
gard and urged it to expedite funding for such re-

search. As of  the end of  2002, the Service’s South-
east Fisheries Science Center was seeking, but had 
not yet received, funding to conduct comprehen-
sive bottlenose dolphin studies in the Gulf of 
Mexico. 

Lacking better information, the Service cur-
rently recognizes 38 stocks in the Gulf of Mexico 
region (outer continental shelf, continental shelf 
edge and continental slope, western coastal, north-
ern coastal, eastern coastal, and 33 resident stocks 

Figure 20. Current management unit delineations used by the Mid-Atlantic Bottlenose Dolphin Take Reduction 
Team. 
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in contiguous, enclosed, or semienclosed bodies 
of  water adjacent to the Gulf  of  Mexico).  For 
most of these stocks, abundance estimates are out-
dated and therefore unreliable.  Existing informa-
tion is insufficient for trend analysis for most cur-
rently recognized stocks of bottlenose dolphins in 
the Gulf  of  Mexico.

  The lack of  information on bottlenose dol-
phin stock structure in these regions is a major 
impediment to assessment of their status and 
trends, which are most meaningfully described on 
the basis of  reproductively discrete stocks.  Simi-
larly, the lack of  information on stock structure 
impedes the analysis of effects from die-offs, fish-
eries interactions, coastal development, oil and gas 
operations, and other factors that pose potential 
threats to bottlenose dolphins.  However, deter-
mining the status of and risks to stocks will be 
difficult even after stocks have been identified. 

Threats to Bottlenose Dolphin Stocks
A variety of factors, both natural and human-

related, may threaten the well-being of individual 
dolphins or the status of  dolphin stocks.  Natural 
factors include predation by large sharks, disease, 
parasites, exposure to naturally occurring biotoxins, 
changes in prey availability, and loss of  habitat due 
to environmental variation. Human-related fac-
tors include loss of habitat due to coastal develop-
ment, exposure to pollutants, disturbance, vessel 
strikes, entanglement in debris, noise and pollu-
tion related to oil and gas development, direct and 
indirect interactions with recreational and commer-
cial fisheries, and injury, mortality, or behavior 
modification that may result from direct human 
interactions such as the feeding of  wild dolphins. 
These factors may act independently or synergisti-
cally.  For example, exposure to pollutants may re-
duce immune system function, thereby lowering 
resistance to disease; human-related contamination 
of coastal waters may increase the likelihood of 
phytoplankton blooms that result in increased con-
centrations of biotoxins; or direct interactions such 
as feeding of dolphins may increase the likelihood 
of  dolphin injury or mortality due to vessel strikes. 
Compared with offshore bottlenose dolphins, 
coastal dolphins may be at greater risk to human-
related threats due to their greater proximity to 
human activities. 

Die-Offs—The effects of various threats to 
bottlenose dolphins in the southeastern and mid-

Atlantic United States have manifested themselves 
most obviously in a series of at least six die-offs 
observed over the past 15 years.  Animals stranded 
on beaches provide the most obvious evidence of 
a die-off, but it is not clear that those animals pro-
vide a complete and reliable basis for characteriz-
ing total mortality during an event (e.g., some dead, 
stranded animals may not be found; some dead 
animals may not strand or wash ashore; and 
stranded animals may wash up great distances from 
the location of their death). 

The most recent known die-off of bottlenose 
dolphins in the southeastern United States occurred 
from May to August 2001 in the vicinity of the 
Indian River Lagoon along the eastern coast of 
Florida. At least 35 animals died, and the cause of 
death is under investigation. During the height of 
the mortality event, fish, crab, and seabird kills also 
occurred in the lagoon. Scientists attributed these 
deaths to low levels of dissolved oxygen. Because 
of several cases of human illness due to the con-
sumption of pufferfish containing saxitoxin, there 
have been subsequent investigations into whether 
the dolphin mortality event could be attributed to 
saxitoxin poisoning via pufferfish. Such events are 
of concern not only because of their impact on 
the local populations, but also because they may 
serve as general indicators of  the health of  coastal 
ecosystems. 

The effect of a die-off on a particular stock 
of  dolphins can only be determined if  that stock 
has been identified and sufficient background in-
formation exists to put the die-off  in perspective. 
Such information includes stock abundance, sta-
tus and trends, and composition. Because the stock 
structure of  bottlenose dolphins along the south-
eastern coast and in the Gulf of Mexico is poorly 
understood, as are the abundance, status, and trends 
of  each stock, it is difficult to determine the sig-
nificance of  the observed die-offs. 

Contaminants—Bottlenose dolphins, par-
ticularly those occurring in coastal and inland wa-
ters, are exposed to contaminants from a variety 
of sources including agricultural and residential 
runoff, deposition of  airborne pollutants, vessel 
discharges, pollution from oil and gas exploration 
and drilling, and sewage and other waste from 
coastal developments. Although a considerable 
number of studies have documented the presence 
and increasing concentration of contaminants in 
marine mammal tissues (including those of bottle-
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nose dolphins), the effects of those contaminants 
on the health of both individuals and marine mam-
mal populations have been difficult to assess.  Based 
on studies of other species, the potential effects 
of contaminants are direct health risks to individual 
animals (e.g., impairment of  immune function) as 
well as impairment of  their ability to reproduce. 
Contaminant loads for some chemicals may in-
crease over time due to bioaccumulation, and some 
contaminants may be passed directly from mother 
to fetus. 

In December 1998 the Commission recom-
mended that the National Marine Fisheries Service 
consult with the Environmental Protection 
Agency, the Minerals Management Service, and 
relevant coastal state agencies to determine what 
was being done to assess the sources, levels, and 
effects of anthropogenic contaminants present in 
bottlenose dolphins in waters of  the U.S. Atlantic 
and Gulf  states.  In December 2000 the Commis-
sion recommended that the Service initiate care-
fully controlled experiments and testing to clarify 
the effects of anthropogenic toxins on individual 
dolphins and on dolphin populations.  The Com-
mission noted that both the report of the 
Commission’s October 1998 workshop on marine 
mammals and persistent ocean contaminants and 
a 1998 report by the International Whaling Com-
mission Scientific Committee recommended using 
index populations of marine mammals, including 
bottlenose dolphins, in a multifaceted research 
approach combining behavioral observations, life 
history research, ecological assessment, health 
monitoring, and toxicology. The Service provided 
$25,000 and $36,000 in 2001 and 2002, respec-
tively, for studies of  the effects of  organochlorine 
contaminants and mercury/selenium dynamics on 
the Sarasota Bay population of  dolphins.  Prelimi-
nary results from these studies indicate that con-
centrations of organochlorines in dolphin blubber, 
milk, and plasma are of potential health concern 
for first-born calves and for males as they age and 
accumulate high concentrations of contaminant 
residues.  Females that have given birth to more 
than one calf carry lower concentrations in their 
tissues as a result of passing contaminants via pla-
centa and milk. 

Tourism and Direct Human Interac-
tions—In recent years, commercial ventures that 
encourage close and sometimes illegal interactions 
between humans and dolphins have proliferated in 

the southeastern United States (see also Chapter 
IX). These ventures offer members of the public a 
variety of experiences from watching to swimming 
with wild dolphins.  In some cases, these activities 
constitute harassment, whereas in others the legal 
status is less clear. The feeding of  free-ranging 
dolphins, an activity explicitly prohibited under 
National Marine Fisheries Service regulations, also 
has persisted in various locations. 

To document the extent, nature, and effects 
of such activities, the Commission contracted for 
a study to (1) review the literature on the topic of 
human-dolphin interactions and (2) quantify and 
describe the development of swim-with-the-dol-
phin programs in the Florida panhandle. The study 
was completed in April 2000 (see Appendix B; 
Samuels and Bejder 1998). Although the report 
acknowledged a lack of  information about the ef-
fects of human-dolphin interactions, it concluded 
that (1) dolphins are vulnerable to injury and death 
as a result of human contact; (2) animals appear-
ing tolerant or even seeking such contact have al-
ready been placed at risk by extensive habituation 
achieved through considerable human effort; (3) 
such contact can disrupt important natural behav-
iors of wild dolphins; and (4) a precautionary ap-
proach is necessary to ensure the protection of wild 
dolphins from the adverse effects of human-dol-
phin interactions. 

At the Commission’s 2000 annual meeting, 
representatives of  the Service reviewed the status 
of such activities in the southeastern United States 
and expressed concern about the individual and 
cumulative effects of close interactions between 
humans and dolphins.  They advised the Commis-
sion that new draft regulations to address these 
interactions would soon be circulated to the Com-
mission and other agencies for comment. In its 12 
December 2000 letter to the Service, the Commis-
sion commended such efforts and urged haste in 
adopting clear, rational regulations and guidelines. 
The Commission also urged the Service to consult 
with other involved agencies (e.g., the Fish and 
Wildlife Service and the public display industry) 
to assure that a consistent message reached the 
public. The Commission noted that patrons of 
public display facilities offering swim-with-the-
dolphin or dolphin-feeding exhibits may be con-
fused about what constitutes appropriate behavior 
with marine mammals in the wild and that regula-
tions adopted by the Service should be consistent 
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with those issued by the Fish and Wildlife Service 
for species under its charge. 

In July 2001 the National Marine Fisheries 
Service consulted with the Commission regarding 
a draft policy developed to address the issue of 
interactions between the public and marine mam-
mals in the wild. The policy was intended to clarify 
those interactions constituting harassment. In its 
16 July 2001 letter responding to the Service, the 
Commission expressed its understanding that the 
Service still intends to promulgate regulations clari-
fying those interactions between the public and 
wild marine mammals that constitute harassment. 
The Commission agreed that the policy would help 
provide the public with needed guidance regarding 
such activities until appropriate regulations could 
be implemented. On 30 January 2002 the Service 
published an advanced notice of proposed 
rulemaking in the Federal Register requesting com-
ments on types of regulations and other measures 
that would be appropriate to prevent harassment 
of  marine mammals.  At the end of  2002 the Ser-
vice had taken no further action on these regula-
tions. 

Enforcement is an important element of man-
agement efforts to avoid harassment of bottlenose 
dolphins (and other marine mammals) by direct 
human interaction. At the Commission’s 2000 
annual meeting, representatives of  the Service dis-
cussed problems relating to inadequate and inef-
fective enforcement of regulations intended to pro-
tect bottlenose dolphins and other marine life. They 
noted that enforcement has been compromised by 
an inadequate number of enforcement officers, the 
extensive coastline to be covered, and the large 
number of competing, high-priority demands re-
quiring attention (e.g., investigation of  interactions 
between shrimp fisheries and turtles). In its 12 
December 2000 letter to the Service, the Commis-
sion strongly recommended that staffing and ef-
forts be increased significantly, not only for bottle-
nose dolphins, but also for other species for which 
the Service is responsible.  The letter noted that 
the Commission also had urged both the Fish and 
Wildlife Service and the Florida Division of  Law 
Enforcement to increase their enforcement capa-
bilities.  Finally, the letter recommended that the 
Service develop a coordinated enforcement strat-
egy involving all three agencies in Florida.  At the 
Commission’s 2002 annual meeting in San Diego, 
the issue of enforcement arose again with respect 

to the harassment of Hawaiian spinner dolphins 
(see Chapter IX). 

Fisheries Interaction and Take 
Reduction Efforts 

Bottlenose dolphins interact with commercial 
and recreational fisheries throughout their range 
along the southeastern North Atlantic and Gulf 
of  Mexico coasts.  They may be killed or seriously 
injured incidental to a variety of fishing operations 
and gear types including gillnets, crab pots, haul/ 
beach seines, long-haul seines, pound nets, and stop 
nets.  They also may be injured or killed by con-
suming fish caught by hook-and-line fisheries or 
taken as bycatch in fishery-generated debris such 
as lost netting and lines. 

Evidence and estimates of fishery interactions 
suggest that fishery-related mortality exceeds the 
potential biological removal level of several coastal 
stocks depleted by the 1987–1988 die-off and thus 
may be impeding their recovery.  Therefore, the 
National Marine Fisheries Service convened a take 
reduction team in November 2001 to begin the 
process of developing a plan to reduce the fishery-
related take of bottlenose dolphins along the east-
ern North Atlantic coast from New Jersey south-
ward. The team consists of representatives of the 
different fisheries involved, that Atlantic States 
Marine Fisheries Commission, the Mid-Atlantic 
Fishery Management Council, the South Atlantic 
Fishery Management Council, the National Marine 
Fisheries Service, fishery management agencies of 
the affected states, universities in the regions af-
fected, conservation organizations, animal welfare 
organizations, and the Marine Mammal Commis-
sion. 

The take reduction team met four times in 
2002. Progress was hampered by lack of scientific 
and observer data, particularly on abundance and 
bycatch mortality.  Therefore, devising mitigation 
measures that were both palatable to all stakeholders 
and that the Service could show would significantly 
decrease bycatch proved difficult. Despite these 
problems, the team reached consensus on a plan 
on 25 April 2002. The plan consisted of a mix of 
education and outreach programs, research needs, 
and regulatory measures, such as limits on mesh 
size and soak times.  On 15 August 2002 take re-
duction team members were notified by the Na-
tional Marine Fisheries Service that, for some of 
the management units (i.e., stocks), the regulatory 
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measures were inadequate to reduce mortality and 
serious injury of bottlenose dolphins to below the 
potential biological removal level. Therefore, the 
team will reconvene in April 2003 to attempt to 
reach consensus on more effective measures. 

On 4 November 2002 the Commission re-
sponded by letter to a Federal Register notice from 
the National Marine Fisheries Service requesting 
comments on its intent to prepare an environmen-
tal impact statement on the bottlenose dolphin take 
reduction plan. The letter highlighted the impor-
tance of  obtaining adequate information to evalu-
ate the alternatives in the environmental impact 
statement.  Specifically, the Commission noted the 
need for reliable information on the stock struc-
ture of the affected bottlenose dolphins, abundance 
of each stock, potential biological removal levels, 
and levels of incidental mortality and serious in-
jury in the fisheries after the implementation of 
take reduction measures. 

Conservation Plan 
As described in previous annual reports, the 

Commission has recommended repeatedly repeat-
edly that the National Marine Fisheries Service 
develop and implement a bottlenose dolphin con-
servation plan for the putative western North At-
lantic coastal migratory stock. As noted above, 
this stock was declared depleted in 1993, based on 
estimates that it may have declined by more than 
50 percent as a result of the 1987–1988 die-off. 
On 25 May 2001, almost 15 years after the die-off 
and 8 years after the depleted designation, a draft 
plan was forwarded to the Commission for review 
and comment. The draft plan provided an over-
view of  the species’ history, a review of  its natural 
history characteristics, a summary of known and 
possible human-related and natural factors that 
may threaten the population or impede its recov-
ery, an outline of  needed and prioritized research 

and conservation actions, a schedule for imple-
menting those actions, and their projected costs. 
Necessary actions included (1) identification of 
stock structure of  coastal bottlenose dolphins, (2) 
estimation of abundance for each stock, (3) as-
sessment of human-related sources of mortality 
for each stock, (4) assessment of the overall status 
of each stock, (5) retrospective analysis of the 
1987–1988 die-off, (6) establishment of a 
biomonitoring program to assess the incidence of 
disease, (7) examination and characterization of 
factors that could change carrying capacity for 
bottlenose dolphin stocks, and (8) establishment 
of a coordinator position to ensure implementa-
tion of the plan. 

The draft plan also suggested that, in the ab-
sence of  information to determine the stock’s op-
timum sustainable population level (i.e., that level 
above which the population would no longer be 
considered depleted), the time to recovery could 
be estimated using model simulations if human-
related mortality of dolphins remains under the 
potential biological removal level. 

By letter of 15 June 2001 the Marine Mam-
mal Commission commended the Service and its 
contractors on the overall quality of  the conserva-
tion plan and provided comments. The 
Commission’s two main questions were whether 
the Service has adequate funding to implement the 
plan and whether the Service would prepare a simi-
lar plan for bottlenose dolphins in the Gulf of 
Mexico, where dolphin populations are threatened 
by many of  the same problems observed along the 
Atlantic coast. The Commission also encouraged 
the Service to release the plan to the public for 
further comment. As of 31 December 2002 the 
Service was updating the plan with the new infor-
mation on stock structure, abundance, and take 
reduction efforts.  It anticipated release of  the draft 
plan for public comment in early 2003. 
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Hawaiian Monk Seal

(Lnm`bgtrrbg`thmrk`mch)

The Hawaiian monk seal is one of  the world’s 

most endangered seals.  Numbering about 1,400 
animals, it occurs only in the Hawaiian Archipelago. 
Most monk seals live in six major colonies (French 
Frigate Shoals, Laysan Island, Lisianski Island, 
Pearl and Hermes Reef, the Midway Islands, and 
Kure Atoll) in the remote, largely uninhabited atolls 
of  the Northwestern Hawaiian Islands (Fig. 21). 
The dearth of historical records or accounts of 
monk seals in the main Hawaiian Islands suggests 
that they have been rare in that area throughout 
the islands’ human history.  However, over the past 
decade, both monk seal sightings and births have 
increased significantly in the main Hawaiian Islands, 
raising the possibility that the area could become a 
more important part of the species’ range and en-
hance future recovery prospects. 

In the 1800s monk seals in the Northwestern 
Hawaiian Islands were killed by sealers, ship-
wrecked sailors, and other visitors, resulting in a 
major decline in their abundance. Although some 
uncertain level of recovery likely occurred by the 
mid-1900s, human activities on several of the 
atolls, particularly the Midway Islands, probably 
limited that recovery.  Between the mid-1950s 
(when the first monk seal counts were made) and 
the early 1980s, their numbers declined by nearly 
50 percent. This was the result of steep declines 
at all but the easternmost colony (i.e., French Frig-
ate Shoals), where seal numbers had increased 
steadily.  Human activity associated with  a naval 
air station on the Midway Islands and a Coast Guard 
LORAN station on Kure Atoll is thought to have 
been a significant factor in the declines at the 
westernmost atolls. 

In the early 1980s efforts to protect and man-
age monk seals improved, and by the mid-1980s 
seal counts at all of the colonies west of French 

Figure 21. The Hawaiian Archipelago.  The Northwestern Hawaiian Islands contain all major breeding colonies 
of  Hawaiian monk seals. 
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Frigate Shoals began to increase slowly  (Fig. 22). 
However, in the late 1980s the colony at French 
Frigate Shoals, by then nearly three times the size 
of  the second-largest colony, began a steep decline. 
This caused the total monk seal abundance to de-
crease even further through the early 1990s, even 
though all other colonies remained relatively stable 
or increased slowly.  At French Frigate Shoals, the 
occurrence of underweight pups, very low juve-
nile survival, and comparatively small adult females 
strongly indicated that limited availability of prey 
for young seals and breeding females was the cause 
of the decline. Since the mid-1990s total popula-
tion size has remained relatively stable. During 
this period, the decrease at French Frigate Shoals 
has slowed to a level roughly equal to the increases 
at the westernmost atolls.  Because very few fe-
males born at French Frigate Shoals have survived 
to maturity over the past decade and juvenile sur-
vival rates have remained low, the number of  breed-
ing-age seals is beginning to decline, and both pup 
production and population size at that colony are 
expected to decline for at least several more years. 

The small, isolated nature of islets and reef 
systems in the Northwestern Hawaiian Islands 
makes monk seals and other marine species in the 
area particularly vulnerable to human impacts and 

1995 2000 

natural environmental change. It appears that 
trends in the size of monk seal colonies have been 
affected by combinations of factors that differ from 
colony to colony.  The factors thought to have been 
most important include human disturbance of 
hauled-out seals, entanglement in marine debris 
(particularly derelict trawl nets and line from fish-
ing gear), prey removal by commercial fisheries, 
changes in prey abundance due to shifts in regional 
climate and current patterns, naturally occurring 
biotoxins (e.g., ciguatera), shark predation, and 
aggressive behavior by some adult male monk seals 
toward pups, juveniles, and adult females. 

As discussed in past annual reports, the Ma-
rine Mammal Commission held a review of the 
Hawaiian monk seal recovery program in 1995. 
Since then, several developments have occurred 
that could significantly affect the success of ef-
forts to conserve and protect Hawaiian monk seals. 
Among other things— 
• the National Marine Fisheries Service has sig-
nificantly increased funding and staff support for 
research and recovery work in the Northwestern 
Hawaiian Islands; 
• all federal waters within 50 nmi of major monk
seal breeding colonies (except the Midway Islands) 
were designated in December 2000 as the North-
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western Hawaiian Islands Coral Reef Ecosystem 
Reserve and are now being considered for national 
marine sanctuary status; 
• new regulations for commercial fisheries in the
Northwestern Hawaiian Islands have been devel-
oped and continue to be subject to scrutiny; 
• the Navy closed its air station on the Midway
Islands and transferred ownership of the atoll and 
surrounding waters to the Fish and Wildlife Ser-
vice for use as a national wildlife refuge; 
• efforts have been made to establish an ecotourism
program at the Midway Islands; 
• steps have been taken to improve information 
on monk seal foraging behavior; 
• years of  planning to replace a seawall at Tern 
Island in French Frigate Shoals have nearly reached 
the construction phase; 
• the increasing occurrence of monk seals on
beaches in the main Hawaiian Islands has raised 
new management challenges; and 
• the National Marine Fisheries Service restruc-
tured its Hawaiian Monk Seal Recovery Team to 
update the Hawaiian Monk Seal Recovery Plan. 

In light of these developments, the Commis-
sion convened a panel on 15–17 April 2002 in Ho-
nolulu, Hawaii, to reexamine Hawaiian monk seal 
recovery needs.  The panel included seven marine 
mammal scientists and managers with experience 
in Hawaiian monk seals and marine mammal con-
servation.  During the program review, representa-
tives of  the National Marine Fisheries Service (the 
lead federal agency responsible for monk seal re-
covery work) and other involved federal and state 
agencies and groups reviewed recent and planned 
activities related to monk seals.  The panel sum-
marized its findings and recommendations in a re-
port to the Commission in August (see Appendix 
B, Marine Mammal Commission 2002).  After con-
sidering its findings, the Commission transmitted 
the report and its recommendations on 10 Septem-
ber 2002 to the National Marine Fisheries Service, 
the Fish and Wildlife Service, the National Ocean 
Service, the Coast Guard, and the Hawaii Divi-
sion of  Aquatic Resources.  Results of  that review 
and other actions by the Commission and involved 
agencies undertaken in 2002 are described below. 
As of the end of 2002 most of the agencies had 
not yet replied to the Commission’s letters. 

Population Assessment
The Honolulu Laboratory of the National 

Marine Fisheries Service is responsible for assess-
ing the status of monk seals in the Northwestern 
Hawaiian Islands and the main Hawaiian Islands. 
During the Commission’s April program review, 
laboratory scientists described the current program. 

In the Northwestern Hawaiian Islands, field 
crews annually visit each of the species’ six major 
breeding colonies for various lengths of time be-
tween late winter and late summer to gather data 
on the status of the colony and undertake various 
management activities (e.g., disentangling seals, re-
moving debris from beaches, moving weaned pups 
away from areas of  high shark predation or aggres-
sive male seals, removing individual sharks patrol-
ling pupping beaches, and translocating aggressive 
male seals). Gathered data are analyzed and inte-
grated into an evolving population model on a 
colony-by-colony basis to help evaluate their sta-
tus and management needs.  The personnel and 
logistics costs of working in such remote areas 
make the field program the most expensive ele-
ment of  the laboratory’s monk seal recovery work 
(about $1.2 million of its $2 million 2002 monk 
seal program). Future plans call for continuing the 
assessment and recovery work, optimizing program 
results by adjusting deployment schedules and data 
collection priorities, assessing the use of satellite 
imaging to count seals on beaches, and developing 
photo-identification techniques to better track life 
history trends. 

The review panel was impressed by the 
laboratory’s field program.  Funding support for the 
program has doubled since the Commission’s 1995 
program review, the fieldwork is well organized, 
and the data collected on this species over the past 
years now constitute perhaps the best long-term 
dataset for any seal species worldwide. The panel 
recommended that the laboratory continue its an-
nual population assessment at all six breeding colo-
nies. To optimize field work, the panel recom-
mended that data collection focus on determining 
mortality causes at each colony—particularly 
Lisianski and Laysan Islands where the colonies 
have not been increasing and recently may have 
begun a downward trend. The panel also recom-
mended that greater effort be made to tag and 
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monitor monk seals in the main Hawaiian Islands 
and that the laboratory contract or hire an addi-
tional scientist to help process and analyze data in 
a more timely manner.  It also recommended that 
the population model be expanded to include data 
on monk seals in the main Hawaiian Islands and 
be used routinely to assess possible risks and ben-
efits of  management options. 

The Commission concurred with the panel’s 
findings.  In its 10 September letter to the National 
Marine Fisheries Service, the Commission com-
mended the Service for substantially increasing the 
laboratory’s funding for monk seal recovery since 
1995, and it recommended that additional funding 
be provided to hire one more staff member to pro-
cess and analyze the data, and to expand monk 
seal monitoring in the main Hawaiian Islands. 

In 2002 the Service continued its field re-
search and mitigation work at all major breeding 
sites.  At year’s end preliminary results indicated 
that for the second year in a row, juvenile survival 
rates were low at all breeding sites.  In the past, 
low juvenile survival had been a problem princi-
pally at Laysan and Lisianski Islands, and particu-
larly at French Frigate Shoals.  However, the total 
number of births in the Northwestern Hawaiian 
Islands increased slightly from 178 in 2001 to 196 
in 2002. Also for the second year in a row, mean 
beach counts declined at the westernmost colo-
nies (i.e., Kure, the Midway Islands, Pearl and 
Hermes Reef).  Those declines reverse an overall 
trend of  slow, steady increases at Pearl and Hermes 
Reef and Kure Atoll and a rapid increase at the 
Midway Islands since the early 1990s. 

Hawaiian Monk Seal Foraging Ecology— 
Information on monk seal foraging areas, prey pref-
erences, and prey availability is essential to under-
stand the effects of commercial fisheries and other 
factors on the carrying capacity of atoll ecosys-
tems that support monk seal colonies, particularly 
the colony at French Frigate Shoals.  In the early 
1990s the Honolulu Laboratory relied primarily on 
scat analyses for such information.  It has since 
developed and tested several new techniques, in-
cluding satellite tracking to locate feeding areas, 
time-depth recorders to determine foraging depths, 
video cameras mounted on individual animals 
(“crittercams”) to film at-sea foraging behavior and 
habitat preferences, fatty acid analyses to identify 
the composition of monk seal diets from blubber 
samples, and assessments of  reef  fish populations. 

Although these studies have vastly improved 
information, fundamental uncertainties about for-
aging patterns remain because these may differ by 
age and sex.  Also until very recently, most work 
has avoided targeting juveniles and adult females 
whose diminished survival rates and poor condi-
tion appear most responsible for the declines at 
French Frigate Shoals.  Work on these age and sex 
groups had been avoided because of concern over 
the possible effects of  instrumenting and sampling 
the animals.  However, reductions in the size of 
instrumentation and statistical analyses indicating 
that such research on adult males has not compro-
mised their survival suggest that it may be safe to 
apply these techniques to juveniles and adult fe-
male seals.  In 2001 the laboratory held a monk 
seal foraging research workshop to help plan fu-
ture work. It advised the panel that for the 2002 
field season, the laboratory planned to suspend 
most foraging fieldwork (except for crittercam stud-
ies) to analyze the backlog of foraging data already 
collected and plan future work based on those re-
sults.  It also plans to continue to fund analyses of 
fatty acids from several hundred seal and prey 
samples already collected. 

The panel supported the laboratory’s decision 
to curtail fieldwork pending the ongoing data analy-
ses and recommended that fatty acid analyses be 
completed as soon as possible.  It also suggested 
that further crittercam work on adult male seals 
was unnecessary.  To plan future work, the panel 
recommended that, by the 2004 field season at the 
latest, the laboratory develop a peer-reviewed for-
aging plan that sets forth specific hypotheses to be 
tested. It recommended focusing on the effect of 
prey availability on the condition and survival of 
weaned pups, juveniles, and adult females, particu-
larly at French Frigate Shoals.  It also urged that 
long-term studies be undertaken on individual seals 
to determine whether and how prey preferences 
and foraging patterns change as animals mature. 

In its 10 September letter to the Service, the 
Commission concurred with the panel’s foraging 
research recommendations.  To assure that future 
studies are as cost-effective as possible, the Com-
mission recommended that the Honolulu Labora-
tory develop a detailed foraging plan that identi-
fies (1) the specific hypotheses to be tested, (2) 
the sample sizes by age, sex, and location for each 
of  the various foraging study approaches (e.g., 
crittercam, satellite tracking, time-depth recorders, 
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fatty acid studies, etc.), (3) the rationale for the 
identified sampling regimes, and (4) how the vari-
ous research components would be integrated. 

Interactions with Commercial Fisheries— 
Hawaiian monk seals feed on a variety of  prey, 
including small reef fishes, octopuses, lobsters, and 
other crustaceans.  Many of  these species are tar-
geted or caught incidentally in lobster traps.  Be-
cause of the sharp decline in monk seal numbers 
at French Frigate Shoals since the early 1990s, the 
Commission has repeatedly recommended to the 
National Marine Fisheries Service and the West-
ern Pacific Regional Fishery Management Council 
that (1) research be undertaken to improve under-
standing of possible effects of the lobster fishery 
on monk seal prey availability, and (2) pending re-
sults of that research, a precautionary approach be 
followed to reduce fishing in areas where prey re-
moval could adversely affect a colony. Although 
the Service provided research funding, the precau-
tionary management recommendations were not 
adopted. Instead the Service maintained that in-
formation on monk seal foraging was not sufficient 
to conclusively document effects of the fishery on 
monk seals. 

By the late 1990s lobster stocks at banks 
where monk seals from French Frigate Shoals feed 
were severely overfished. The Hawaiian Monk Seal 
Recovery Team, also concerned about effects of 
lobster fishing on the declining colony at French 
Frigate Shoals, recommended in 1999 that the fish-
ery be closed for three years to allow the lobster 
stocks to recover.  Early in 2000 Earthjustice, a 
public interest law firm, sued the Service for fail-
ing to properly manage the fishery and prevent 
impacts to monk seals.  By that time the French 
Frigate Shoals colony had declined to about one-
third the size it had been in the late 1980s.  Con-
cerned about the status of the lobster stocks, but 
without reference to the fishery’s possible effect 
on monk seal prey availability, the Service subse-
quently closed the region’s lobster fishery for the 
2000 fishing season. 

In December 2000 President Clinton signed 
Executive Order 13178 designating federal waters 
within 50 nmi of the Northwestern Hawaiian Is-
lands as the Northwestern Hawaiian Islands Coral 
Reef  Ecosystem Reserve (see below). The order 
imposed a cap on the number of commercial fish-
ing permits and set harvests at levels authorized 
during the previous year.  Because a catch limit on 

lobsters was in place through December 1999, and 
no lobster fishing occurred during the year prior to 
the order, it was unclear whether or at what level 
lobster fishing might be resumed under terms of 
the order.  The Service has kept the fishery closed 
since the order was signed, but has also initiated 
studies to resolve questions about the status of 
the region’s lobster stocks.  The Western Pacific 
Regional Fisheries Management Council has ques-
tioned the legality of  the Executive Order’s fish-
ery-related provisions and indicated its interest in 
reopening the lobster fishery. 

Fishery Management of  State Waters— 
Most waters within 3 miles of emergent land in 
the Northwestern Hawaiian Islands are under ju-
risdiction of the State of Hawaii (some are within 
the boundaries of two National Wildlife Refuges 
managed by the Fish and Wildlife Service — the 
Midway Islands National Wildlife Refuge and the 
Hawaiian Islands National Wildlife Refuge). In the 
past, the state has not imposed permit or regula-
tory restrictions on commercial fishing in its wa-
ters and has instead relied on management mea-
sures adopted by the Service at the recommenda-
tion of  the Western Pacific Regional Fisheries Man-
agement Council. As noted in past annual reports, 
the Commission wrote to the Hawaii Department 
of Land and Natural Resources in May 1999, urg-
ing it to adopt measures to preclude lobster fishing 
in state waters pending results of ongoing monk 
seal foraging research. 

In December 2001 the Department’s Division 
of Aquatic Resources announced a proposed rule 
to designate state waters in the Northwestern Ha-
waiian Islands as a fishery management area to 
ensure sustainable use of  the area’s living resources. 
Under the measure, a permit would be required to 
enter and remove living marine resources from state 
waters in the Northwestern Hawaiian Islands.  On 
30 January 2002 the Commission wrote to the Di-
vision, noting that the rule would provide a needed 
mechanism to manage fishing vessels and other 
vessels in state waters in the Northwestern Ha-
waiian Islands.  It commended the Division for its 
attention to the area’s marine resource protection 
needs. 

Noting its concern about the lobster fishery, 
the area’s vulnerability to human impacts and ex-
ploitation, and the need to coordinate federal and 
state management actions in the area, the Com-
mission recommended that the Division clarify and 
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expand the section of  the proposed rule setting 
forth the goals of the management area. Specifi-
cally, it recommended adding language noting that 
a precautionary management approach would be 
used when deciding whether to issue permits and 
that management decisions would seek to comple-
ment those in the adjacent reserve and national 
wildlife refuges. To mitigate impacts caused by 
the accidental grounding of fishing vessels and 
other craft, which have occurred several times in 
recent years, the Commission also recommended 
that the rule require permittees to have insurance 
adequate to cover the costs of removing their ves-
sel and associated debris, should they founder on 
area reefs. 

Many others commenting on the proposed rule 
expressed similar concerns, and after consideration, 
the Division determined that further changes were 
needed to clarify management goals for the area. 
Late in 2002 a revised proposal was being trans-
mitted to the Governor for approval before its re-
lease for a second round of public comment. 

Panel Review—At the Commission’s April 
2002 program review, the panel was advised that 
at least six commercial fisheries have been proposed, 
authorized, or previously operated in the North-
western Hawaiian Islands: a longline fishery for 
swordfish and other pelagic species, a lobster trap 
fishery, a hook-and-line fishery for bottomfish, a 
longline shark fishery, a precious coral fishery, and 
a fishery for reef-associated species.  Few cases of 
hooked seals or other direct interactions with com-
mercial fisheries have been reported in the North-
western Hawaiian Islands since the early 1990s 
when steps were taken to prohibit pelagic longline 
fishing within 50 nmi of the Northwestern Hawai-
ian Islands.  Since designation of  the coral reef 
ecosystem reserve in December 2000, only one 
commercial fishery, the bottomfish fishery, has been 
authorized to fish in the Northwestern Hawaiian 
Islands. 

As discussed below, the National Oceanic and 
Atmospheric Administration’s National Ocean 
Service is considering action to convert the reserve 
to a national marine sanctuary. A Service official 
advised the panel that the Western Pacific Regional 
Fisheries Management Council would be respon-
sible for recommending fishery management mea-
sures for the sanctuary and that, notwithstanding 
Executive Order restrictions in place for the re-
serve, it was possible that proposals to convert the 

reserve to a sanctuary could include measures to 
allow lobster fishing and possibly other fisheries. 

The panel found that the Service and the 
Council had been responsive to direct interactions 
between monk seals and commercial fisheries, but 
also concluded that commercial fisheries may have 
contributed to the decline of prey species, particu-
larly lobsters and octopuses, eaten by monk seals. 
It therefore recommended that the Service limit 
future fishing (including lobster fishing) within 50 
nmi of the Northwestern Hawaiian Islands to that 
which is consistent with fishery restrictions set forth 
in Executive Orders for the reserve, and that the 
Council incorporate all of those measures into its 
fishery management recommendations for the na-
tional marine sanctuary proposal. The panel also 
recommended that the Hawaii Division of Aquatic 
Resources implement a management program for 
the proposed fishery management area in state 
waters that is consistent with fishery management 
provisions for the established reserve. 

The Commission concurred with the panel’s 
findings and recommendations.  In its 10 Septem-
ber letters to the National Marine Fisheries Ser-
vice and the National Ocean Service, the Com-
mission recommended that all fishery management 
measures set forth in the Executive Orders be in-
corporated into any proposal for making the re-
serve a national marine sanctuary.  In its 10 Sep-
tember letter to the Hawaii Division of Aquatic 
Resources, the Commission noted that the panel’s 
recommendations relative to the proposed North-
western Hawaiian Islands’ fishery management area 
were consistent with the Commission’s 30 January 
letter to the Division and it again urged that the 
Division adopt a management program that 
complements the management of marine species 
within the reserve. 

Northwestern Hawaiian Islands Coral 
Reef  Ecosystem Reserve 

As noted above, on 4 December 2000 Presi-
dent Clinton signed Executive Order 13178 estab-
lishing the Northwestern Hawaiian Islands Coral 
Reef  Ecosystem Reserve.  Its purpose is to “en-
sure the comprehensive, strong, and lasting pro-
tection of the coral reef ecosystem and related 
marine resources and species of the Northwestern 
Hawaiian Islands.”  The reserve includes all sub-
merged lands and waters (except those within the 
Midway Islands National Wildlife Refuge) from the 
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3-mile limit of state jurisdiction out to a distance 
of 50 nmi along the center axis of the island chain. 
The National Ocean Service was assigned man-
agement responsibility under provisions of the 
National Marine Sanctuary Act and directed to 
pursue steps to designate the area as a national 
marine sanctuary consistent with provisions estab-
lished for the reserve.  The order also directed that 
a reserve advisory council be established, made up 
of members representing state and federal agen-
cies (including the Marine Mammal Commission) 
and nongovernmental stakeholders, to provide ad-
vice on reserve research and management matters. 

The order placed a cap on the number of per-
mits and harvest levels for commercial fisheries. 
It also called for designating marine preservation 
areas within which all fishing (except for the hook-
and-line bottomfish fishery in some areas) was to 
be prohibited; limiting harvests of  other living and 
nonliving resources; prohibiting oil and gas devel-
opment; limiting discharges of materials; and pre-
venting anchoring directly on coral reefs.  After an 
opportunity for public comment, a second Execu-
tive Order (No. 13196) was signed on 8 January 
2001 finalizing many of  these restrictions.  During 
2001 the National Ocean Service provided staff 
and funding to begin administering the reserve and 
started a process for possible conversion of the 
reserve to a marine sanctuary. 

Conversion to National Marine Sanctuary 
Status—Executive Order 13178 directed that 
steps be taken “to initiate the process to designate 
the Reserve as a national marine sanctuary (in or-
der to) supplement or complement the existing Re-
serve.” The National Ocean Service began a 
scoping process early in 2002 to solicit public com-
ments and advice on issues to be addressed in a 
proposal to convert the reserve to sanctuary sta-
tus.  By letter of  23 May 2002 the Commission 
responded to the Service’s request. 

In its letter, the Commission noted that it had 
written more than a dozen letters between 1991 
and 1999 to the National Marine Fisheries Service 
and the Western Pacific Regional Fishery Manage-
ment Council recommending precautionary man-
agement measures to protect monk seals from the 
effects of  lobster fishing.  Those recommendations 
were rejected by the Service and the Council on 
grounds that information was insufficient to de-
termine the importance of  lobsters in the monk 
seal diet. In this regard, the Commission noted 

that Executive Order 13178 directs that “the Re-
serve shall be managed using available science and 
applying a precautionary approach with resource 
protection favored when there is a lack of infor-
mation regarding any activity, to the extent not 
contrary to law.”  It also directs that action to des-
ignate a sanctuary supplement or complement re-
serve measures.  Noting that past management of 
commercial fishing had not always embraced a pre-
cautionary approach, the Commission observed 
that the directive to apply a precautionary man-
agement approach was particularly important and 
needed, and it recommended that this approach, 
as well as other management provisions set forth 
for the reserve in the Executive Order, be included 
explicitly in any proposal to designate the area as a 
national marine sanctuary. 

The Commission also recommended that, 
during the process of considering sanctuary sta-
tus, (1) agreements be developed to include 
nearshore waters under jurisdiction of the state and 
the Fish and Wildlife Service within the sanctuary 
boundaries, (2) sanctuary resources be used to help 
meet logistical needs of researchers and natural 
resources managers with other federal and state 
agencies working in the Northwestern Hawaiian 
Islands, (3) a research and monitoring plan be de-
veloped, (4) cooperative agreements be established 
with other agencies involved in managing and pro-
tecting the region’s living marine resources, and (5) 
cooperative measures be developed to ensure that 
the numbers, distribution, and activities of re-
searchers and visitors to the Northwestern Hawai-
ian Islands do not adversely affect monk seals or 
other protected wildlife. 

Draft Reserve Operations Plan—To guide 
management pending a decision on sanctuary des-
ignation, the reserve and sanctuary staff  prepared 
and requested comments on a draft reserve opera-
tions plan. On 17 May 2002 the Commission, in 
consultation with its Committee of Scientific Ad-
visors, commented on the draft plan. The Com-
mission noted that the draft plan did not clearly or 
prominently identify the purpose of  the reserve as 
set forth in the Executive Order or its directive 
that the reserve be administered using a precau-
tionary management approach. The Commission 
therefore recommended that the National Ocean 
Service revise the draft plan to explicitly set forth 
the fundamental principles contained in Executive 
Order 13178. 
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The Commission also noted that the descrip-
tion of Hawaiian monk seals did not reflect the 
species’ endangered status or identify any of the 
major threats, such as entanglement in marine de-
bris, commercial fishing, and human disturbance, 
potentially affecting its recovery. The Commis-
sion therefore recommended that the draft plan be 
expanded to provide such information, specify what 
actions would be taken to foster monk seal recov-
ery, and identify possible authorized activities (e.g., 
certain research, recreational, or commercial fish-
ing activities) that could adversely affect monk seals 
and the steps that would be taken to avoid such 
impacts.  As a related matter, a section of  the draft 
on developing permit procedures did not appear 
to reflect that task’s importance, and the Commis-
sion therefore recommended that it be revised to 
identify the development of  permit regulations as 
a top priority. 

The Commission also recommended that the 
draft plan be revised to identify the need for devel-
oping a comprehensive research and monitoring 
plan and for describing the reserve’s role in evalu-
ating and assisting regional research and monitor-
ing activities. 

Panel Review—During the Commission’s 
April 2002 monk seal program review, a represen-
tative of  the National Ocean Service advised the 
panel of  efforts to implement the reserve and to 
begin considering its designation as a national ma-
rine sanctuary.  In addition to points noted above, 
the panel was advised that a 36-foot research ves-
sel was being constructed for the reserve and that 
a 225-foot research vessel also would be available 
periodically, the reserve had helped fund work to 
remove derelict net debris from Northwestern Ha-
waiian Islands reefs, and plans were being devel-
oped to construct a reserve interpretative center 
for the public. 

The panel concluded that designation of the 
reserve was a constructive step that has increased 
protection for monk seals and other species in the 
Northwestern Hawaiian Islands.  It recommended 
that the precautionary approach and fishery man-
agement measures in the Executive Orders be in-
corporated into any proposal to convert the reserve 
into a sanctuary.  It also recommended that reserve 
managers establish an interagency task force or 
coordinating committee involving the National 
Marine Fisheries Service, the Fish and Wildlife 

Service, the Hawaii Department of  Land and Natu-
ral Resources, and the Coast Guard to coordinate 
research and management activities in the region. 
The panel also recommended that a portion of the 
reserve’s funding and vessel support be used to help 
provide logistical support for research and man-
agement activities carried out by other agencies 
involved in regional resource conservation. 

The Commission concurred with the panel’s 
recommendations on the reserve.  In its 10 Sep-
tember letter to the National Ocean Service, the 
Commission noted that implementation of the re-
serve offers an unprecedented opportunity to fur-
ther conservation goals and underscored the im-
portance of communication and coordination with 
other agencies and groups.  The Commission rec-
ommended that the National Ocean Service imple-
ment the panel’s reserve-related recommendations. 

As of the end of 2002 the National Ocean 
Service had not yet advised the Commission as to 
what steps were being taken to address its recom-
mendations concerning the reserve.  A representa-
tive of the Commission has participated in all 
meetings of  the reserve advisory council and at 
the end of  the year, the National Ocean Service 
was revising the draft reserve operations plan and 
reviewing comments on converting the reserve into 
a national marine sanctuary. 

Entanglement in Marine Debris
Entanglement in marine debris constitutes a 

significant hazard for Hawaiian monk seals. Al-
though many types of debris pose entanglement 
threats, most serious entanglements have involved 
derelict trawl nets and fishing line that drift into 
the Northwestern Hawaiian Islands from unknown 
locations around the North Pacific Ocean. Based 
on studies in the mid-1990s it appears likely that 
thousands and perhaps tens of thousands of der-
elict nets and net fragments have become lodged 
in reefs throughout the island chain. Derelict net-
ting and line also entangles and kills sea turtles and 
other marine species and abrades, breaks, smoth-
ers, and otherwise damages fragile coral formations. 

Most seal entanglements involve juvenile ani-
mals, perhaps because of their greater curiosity and 
smaller size. Seals are often able to free themselves 
with little or no injury, but those that cannot free 
themselves quickly are likely to die or sustain seri-
ous injuries.  Although few entangled seals have 
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been found dead, the potential for significant im-
pacts is high, given the amount of derelict net de-
bris around monk seal colonies. 

Since 1982 field teams deployed by the Ho-
nolulu Laboratory to monitor monk seal colonies 
have routinely disentangled seals whenever neces-
sary and possible. They also routinely removed 
hazardous debris from island beaches.  The num-
ber of  observed entanglements averaged more than 
15 per year in the late 1990s and reached a record 
high of  25 in 1999.  In 2000 observed entangle-
ments decreased abruptly to five, one of  lowest 
totals since records were first kept in 1982. In 2001 
eight seals were seen entangled. Because field sea-
sons at most colonies typically last a few weeks to 
a several months, more entanglements undoubt-
edly occur than are reported. 

Since 1996 teams of divers have been sent to 
the Northwestern Hawaiian Islands to remove der-
elict nets and lines from reefs and also ships to 
pick up debris gathered from beaches by monk seal 
field crews. This effort, which involves many co-
operating agencies and groups, was initially funded 
primarily by the Honolulu Laboratory’s monk seal 
recovery program and the National Fish and Wild-
life Foundation, with contributions of  labor and 

equipment from many sources.  In 2001 support 
was significantly increased to more than $3 mil-
lion, provided largely through the National Oce-
anic and Atmospheric Administration’s coral reef 
conservation program and the Northwestern Ha-
waiian Islands Coral Reef  Ecosystem Reserve. 
With these funds, the duration of field visits and 
the number of dive teams were greatly expanded. 
Between 1998 and 2001 approximately 105 met-
ric tons (116,000 kg) of net debris was removed 
from the islands and surrounding reefs.  More than 
half of that total (approximately 57 metric tons, 
62,800 kg) was collected in 2001. This expanded 
level of cleanup work is expected to continue 
through at least 2003. 

Based on cleanup results and plans described 
at the Commission’s April 2002 program review, 
the panel was impressed by the extent of work done 
to date. It recommended that the reef clean-ups 
and accumulation studies be continued and that 
monk seal field teams continue to disentangle seals 
and remove hazardous debris from atoll beaches. 
The panel also recommended that greater effort be 
focused on identifying the origins of the derelict 
netting and line so that education programs and 
other mitigation measures can be developed to 

Figure 23.  Hawaiian monk seal pups on Trig Island, French Frigate Shoals, have experienced high rates of  shark 
predation. The pup in the foreground had its left hind flipper completely removed by a shark attack and died 
shortly after the picture was taken.  (Photo by Brenda Becker, courtesy of  the National Marine Fisheries Service.) 
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curtail the discharges or losses at the source. In 
its 10 September letters to the National Marine 
Fisheries Service, the National Ocean Service, and 
the Fish and Wildlife Service, the Commission 
noted its concurrence with the panel’s recommen-
dations. 

During 2002, 10 entangled seals were ob-
served by the field crews.  One of  those was a pup 
that apparently became entangled in debris on the 
beach at Lisianski Island and died. Of the other 
nine entanglements, six animals were released with 
human assistance and three were able to escape 
unaided. All but one entanglement occurred in the 
Northwestern Hawaiian Islands. The exception 
was an adult female found on Kauai with nylon 
line around its neck, which was removed by a bi-
ologist with the Division of  Aquatic Resources. 
In 2002 cleanup work was extended to a six-month 
field season. A total of 107 metric tons (118,000 
kg) of debris (more than all previous years com-
bined) was removed and brought back to Oahu for 
disposal.  Work was done at all atolls in the chain 
with most of the debris removed from Pearl and 
Hermes Reef.  Accumulation study sites at Kure, 
Lisianski, and Pearl and Hermes Reef  continued 
to be monitored and, as of the end of 2002, a pa-
per on accumulation rates was nearing completion. 
Directed efforts to determine the sources of  the 
debris have still not received funding. 

Shark Predation and Aggressive Male
Seals at French Frigate Shoals

As noted above, the colony of monk seals at 
French Frigate Shoals has declined to about one-
third its size in the mid-1980s.  Although there is 
strong evidence that this decline has been at least 
partly the result of  limited prey availability, in re-
cent years other factors have also been involved. 
In particular, there has been a significant increase 
in shark predation on pups (see Fig. 23).  To date, 
such predation has been identified as a problem 
only at French Frigate Shoals.  In 1999 more than 
25 percent of the pups born at the atoll (25 of 92) 
were thought to have been killed by Galapagos 
sharks patrolling two main pupping islands as close 
as a few feet from the beach. Virtually all of the 
pups were lost at two of  the atoll’s several islands 
—Trig Island and Whaleskate Island.  (Since then 
Whaleskate Island has virtually disappeared due 
to erosion and currently is not suitable as a pup-
ping site.) Staff of the National Marine Fisheries 

Service believe that this problem may be the result 
of  learned behavior by a few individual sharks. 

Another problem at French Frigate Shoals has 
been aggressive behavior by adult male seals.  This 
behavior, which also appears to be a learned one, 
is exhibited by just a few individual adult male seals 
at this atoll and is manifested in attacks on pups. 
The victims may drown or die from infected 
wounds.  In 1991 after several such cases were 
documented, an adult male responsible for the at-
tacks was euthanized under a permit.  In 1998 af-
ter another series of attacks, two identified adult 
males were translocated. After both of these ac-
tions, the number of  observed attacks and injuries 
declined. 

A similar approach of identifying and remov-
ing problem animals has been tried to address the 
recent increase in shark predation. In 1997 and 
1998 monk seal field teams began tagging sharks 
patrolling the pupping beach at Trig Island with 
spaghetti tags; they identified at least 14 individual 
Galapagos sharks exhibiting the behavior at that 
time. In 2000 a research project began using sonic 
tags to assess the sharks’ behavior and movement 
patterns.  National Marine Fisheries Service per-
sonnel also caught and killed two sharks in 2000 
and five in 2001. Because the problem was lim-
ited largely to Trig and Whaleskate Islands, field 
crews also relocated some weaned pups to other 
islands within the atoll where shark predation was 
not observed or considered rare.  In 2000 and 2001 
shark-related deaths declined to six and nine ani-
mals, respectively.  In 2002 the National Marine 
Fisheries Service, with strong support from the 
Hawaiian Monk Seal Recovery Team, sought per-
mission from the Fish and Wildlife Service (which, 
as manager of the Hawaiian Islands National Wild-
life Refuge, has jurisdiction over the atoll and ad-
jacent waters) to expand the effort and take up to 
15 sharks per year in 2002 and 2003. 

Based on infor mation provided at the 
Commission’s April 2002 program review, the panel 
concluded that work to identify and remove prob-
lem sharks and aggressive adult male seals has been 
appropriate, but that efforts to address shark pre-
dation have proceeded too slowly.  It therefore rec-
ommended that the National Marine Fisheries Ser-
vice and the Fish and Wildlife Service consult on 
steps to accelerate progress to identify and remove 
problem sharks.  It also suggested that the hypoth-
esis that shark predation is a learned behavior prac-
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ticed by a few sharks could be tested by removing 
sharks identified as exhibiting predatory behavior 
on pups.  If  such predation is not limited to a few 
sharks, further lethal taking may be ineffective and 
ill-advised. 

In its 10 September letter to the Fish and 
Wildlife Service, the Commission noted that it 
shared the Service’s concern about removing sharks 
from the reef ecosystem. It also believed, how-
ever, that a limited shark kill could mitigate a seri-
ous problem for monk seals with a minimal effect 
on the atoll shark population. It therefore recom-
mended that the Service consult with the National 
Marine Fisheries Service to develop new permit 
conditions that would allow a more aggressive ef-
fort to identify and remove sharks observed pa-
trolling Trig Island pupping beaches. 

Following the April 2002 program review, the 
Fish and Wildlife Service authorized efforts to take 
up to 15 Galapagos sharks exhibiting predatory 
behavior through the 2003 field season. Recog-
nizing the important role of sharks as top preda-
tors in the atoll’s food chain and the need to justify 
their removal from nearshore waters at Trig Island, 
the Fish and Wildlife Service recommended that 
systematic observational data be collected to docu-
ment shark attacks on pups and to determine the 
size of the Galapagos shark population at French 
Frigate Shoals.  It also required that a report be 
provided on results of efforts after each increment 
of five sharks is taken. At the end of the 2003 
field season, results of the effort are to be reexam-
ined. 

During the 2002 field season, two sharks were 
killed at Trig Island and only three shark-related 
pup deaths were recorded on the island. However, 
efforts to tag and kill sharks patrolling the beach 
have made them more wary and difficult to tag and 
catch.  Thus, tagging efforts have had limited suc-
cess.  Also, shark-related deaths at atoll islands 
other than Trig and Whaleskate rose sharply in 2002 
to eight pups.  Whether these were sharks accus-
tomed to preying on monk seal pups at Trig and 
Whaleskate or new individuals is not known. 

During the 2002 field season, observations 
of  injuries to pups due to aggressive male seals 
remained low at levels not considered to be a prob-
lem. 

Construction of  a New Seawall at Tern Is-
land—Tern Island at French Frigate Shoals is the 
only island between the main Hawaiian Islands and 

the Midway Islands with buildings and an airstrip 
to support a permanent human presence.  The is-
land was expanded from about 11 acres to more 
than 40 acres by the Navy during World War II, 
and its current buildings were erected by the Coast 
Guard for use as a LORAN station in the 1960s 
and 1970s.  The island is now occupied year-round 
by Fish and Wildlife Service staff  as a field station 
for the Hawaiian Islands National Wildlife Refuge. 
The facilities provide vital support for fieldwork 
at the atoll. 

The future of the field station and the island 
itself is in doubt because the sheet-metal bulkhead 
built by the Navy more than 50 years ago to pro-
tect the island and its airstrip has rusted through at 
many points.  The bulkhead must be replaced soon 
to prevent (1) the loss of facilities and the support 
they provide for essential research and manage-
ment, (2) the dispersal of contaminants and debris 
buried on the island at unknown locations, (3) the 
loss of limited terrestrial habitat used by monk seals 
and many other species, and (4) the creation of 
entrapment hazards for seals and sea turtles.  Over 
the past 15 years the Fish and Wildlife Service has 
contracted for the design of a new seawall, ob-
tained about $11 million for its construction (about 
$4.1 million short of the estimated replacement 
cost), and taken many other steps to plan for con-
struction that could begin as soon as 2003. 

In 2000 a former Coast Guard dump site con-
taminated with PCBs was discovered in an erosion 
pocket behind a breach in the bulkhead. The Coast 
Guard promptly took steps to remove contaminated 
soils.  Although most of  the contaminated soils 
were removed, the extent of contamination was 
larger than anticipated and the cleanup effort did 
not remove all contaminants to levels meeting 
Environmental Protection Agency standards.  Re-
maining cleanup work is estimated to cost $1.3 
million. The Coast Guard District Office requested 
additional funds for cleanup work, but in early 2002 
it was unclear whether they would be made avail-
able. Failure to complete the cleanup could allow 
contaminants to erode into the surrounding lagoon, 
delay construction plans, and increase construc-
tion costs. 

Based on infor mation provided at the 
Commission’s April 2002 program review the panel 
recommended that the Fish and Wildlife Service 
take all possible steps to secure the funds neces-
sary to complete the seawall project as quickly as 
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possible, and that the Coast Guard ensure that fund-
ing is made available to complete cleanup of the 
dump site. The panel also recommended that the 
National Marine Fisheries Service and the Fish and 
Wildlife Service consult to ensure that everything 
possible is done to allow monk seal field crews at 
French Frigate Shoals to continue their monitor-
ing and mitigation work during the construction. 

The Commission concurred with the panel’s 
findings.  In its 10 September letter to the Fish and 
Wildlife Service, the Commission reiterated the 
panel’s recommendation that everything possible 
be done to secure the funding needed to complete 
the Tern Island seawall project as quickly as pos-
sible. In its 10 September letter to the Coast 
Guard, the Commission commended the Coast 
Guard for its past work to clean up the Tern Island 
dump site and recommended that it approve fund-
ing to complete the cleanup and that it consult with 
the Fish and Wildlife Service on how best to inte-
grate additional cleanup work into the seawall con-
struction schedule. 

On 11 October 2002 the Coast Guard re-
sponded to the Commission’s letter, noting that it 
had spent approximately $3 million to clean up the 
Tern Island dump site and removed 95 percent of 
the contaminants. Although recognizing the con-
cerns expressed in the Commission’s letter, it noted 
that it believed that additional cleanup work at the 
site would achieve nominal results at an exorbi-
tant cost. Given other more pressing cleanup 
needs, the agency was not planning to approve the 
funding request. As of the end of 2002 the Fish 
and Wildlife Service had not responded to the 
Commission’s letter. 

Ecotourism at the Midway Islands
Since the early 1900s the Midway Islands have 

been used for various purposes, including a trans-
Pacific cable station, a stop for early trans-Pacific 
clipper flights, and a naval air station. The naval 
air station was expanded substantially in the 1960s 
to handle large jets and support a crew of nearly 
3,000 people. During the 1960s and 1970s monk 
seals virtually disappeared from the atoll. In the 
mid-1990s the Navy closed the facility and, after 
spending $50 million to clean up contaminants on 
the island, it transferred ownership of the atoll to 
the Fish and Wildlife Service in 1996 for use as 
the Midway Islands National Wildlife Refuge. Since 
closure of the air station, monk seals have reoccu-

pied the atoll. By 2001 the colony was estimated 
to number about 65 seals and was growing slowly. 

When the Fish and Wildlife Service took own-
ership of the atoll, it assumed an obligation to main-
tain the airfield, which serves as an emergency land-
ing site for trans-Pacific jets and a refueling station 
for Coast Guard air patrols and certain other air-
craft. To meet these obligations and defray opera-
tional costs, the Service contracted with a conces-
sionaire to maintain the airfield and other island 
facilities and to operate a public visitation program 
consistent with the purposes of the refuge. Al-
though there were concerns that visitors could dis-
turb monk seals and impede their recovery at the 
atoll, education and management actions to pro-
tect the seals were put in place and proved effec-
tive. 

The concessionaire, however, reported that 
it was unable to make a profit and requested ap-
proval to conduct new activities for visitors that 
might increase revenues.  Also fishery interests pro-
posed a project to develop a fisheries support base 
on the Midway Islands that could provide revenues 
for the concessionaire. The Service rejected these 
proposals due to their incompatibility with refuge 
objectives. Therefore, in 2002 the concessionaire 
withdrew from the agreement and, pending the 
development of  new plans to maintain the runway 
and operate a refuge visitor program, the Service 
has suspended visitor access to the atoll indefinitely. 

Based on information provided by represen-
tatives of  the Fish and Wildlife Service at the April 
2002 monk seal program review, the panel com-
mended the Service for its efforts to manage visi-
tor activities at the atoll in a manner compatible 
with protection needs for monk seals and other 
wildlife.  It recommended that the Service consult 
with the National Marine Fisheries Service if  plans 
are developed to reinstate a visitor program or to 
allow new human uses.  The Commission expressed 
its concurrence with the panel’s findings and rec-
ommendations in its letter of 10 September to the 
Fish and Wildlife Service.  At the end of  2002 a 
public access program at the atoll had not been 
reinstated. 

Hawaiian Monk Seal Recovery 
Planning

The National Marine Fisheries Service formed 
a Hawaiian Monk Seal Recovery Team in 1980 and 
adopted a Hawaiian Monk Seal Recovery Plan in 
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1983. For most of  the past 15 years the recovery 
team, made up primarily of marine mammal scien-
tists, met annually in early December to review past 
and ongoing recovery actions and provide advice 
on planning for the following spring and summer 
field season. 

In November 2000 the Service unexpectedly 
canceled the team’s December meeting and re-
scheduled it for late March 2001.  The Service sub-
sequently decided to reconstitute the team and to 
request that it update the 1983 recovery plan. The 
new team, which is larger than the former team, 
includes one former team member and a greater 
number of representatives from agencies and 
groups with interests related to monk seal conser-
vation. Most of the new members, however, have 
had little direct experience with past monk seal 
conservation issues. 

In March 2002 the new team met for the first 
time. It developed an outline for a revised draft 
recovery plan and assigned drafting responsibili-
ties to team members and the staff of the National 
Marine Fisheries Service, with a view toward de-
veloping a final draft plan by December 2002. 

Based on information provided during the 
Commission’s April 2002 program review, the panel 
concluded that the new team provided a good mix 
of agency officials and scientific experts and that 
updating the monk seal recovery plan was urgently 
needed. Given the limited familiarity of most team 
members with past monk seal recovery efforts, the 
panel also concluded that it was appropriate and 
necessary for the Service’s staff  to help draft parts 
of the plan and it recommended that, to the extent 
possible, the Service’s staff  draft background sec-
tions of the plan. The panel also recommended 
that the updated plan define specific research and 
management objectives, describe the various tasks 
required to meet those objectives in sufficient de-
tail to estimate needed costs and time frames, and 
identify the specific agencies or groups to be as-
signed lead responsibility for tasks such as public 
outreach, marine debris cleanup, responding to 
monk seal haul-outs in the main Hawaiian Islands, 
and mitigating shark predation impacts. 

Although the panel believed that a new re-
covery plan should be completed as soon as pos-
sible, it considered it more important that the plan 
be done well, which might not be possible, given 
the planned schedule. It therefore recommended 
that the Service consider holding a team meeting 

before December 2002 to review plan elements and, 
if  necessary, defer finalizing a draft plan until a 
meeting in 2003. The panel also recommended 
that the new team assume the role of  the former 
team with regard to annually reviewing research 
and management plans for the next field season 
and that it meet each year in December for this 
purpose. 

The Commission concurred with the panel’s 
findings and recommendations.  In its 10 Septem-
ber letter to the Service, the Commission com-
mended the Service for its efforts to update the 
recovery plan and recommended that the Service 
implement the panel’s recommendations. 

In the fall of 2002 it became apparent that 
limited progress had been made on drafting a plan 
since the team’s March meeting and that it was 
unlikely that an additional team meeting would be 
held before December.  Therefore, upon learning 
of the situation, the Commission after consulting 
with the National Marine Fisheries Service, con-
tracted with an individual to work with the recov-
ery team to help assemble and complete a draft 
plan. 

Figure 24. Hawaiian monk seals recently have begun 
hauling out at popular swimming beaches on the 
island of  Kauai.  Volunteers post signs with yellow 
tape to keep people at a respectful distance. (Photo 
by Shawn C. Farry/David W. Laist, courtesy of  the 
Hawaii Division of Aquatic Resources/Marine 
Mammal Commission.) 
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The contractor assembled a preliminary draft 
plan based on the 1983 plan and new text written 
by recovery team members and scientists from the 
Service’s Honolulu Laboratory. At its second meet-
ing on 4–6 December 2002 the team reviewed the 
draft and identified issues and recommendations 
to highlight in the document. It was agreed that 
the Commission’s contractor would edit and incor-
porate those points in a revised draft of the back-
ground sections of the plan that would be reviewed 
by the team at its next meeting in April 2003. The 
chair of the recovery team will take the lead on 
developing a set of recommendations that will be 
included in the plan. The team is expected to pro-
vide a draft recovery plan to the Service by the 
end of 2003. 

Monk Seals in the Main Hawaiian 
Islands 

Historical information indicates that monk 
seal occurrence in the main Hawaiian Islands has 
been rare but that sightings and births have in-
creased significantly in recent years.  Whereas only 
one birth was recorded in the main Hawaiian Is-
lands before 1988, one to four births per year were 
documented in the following decade, and seven 
and eleven births were reported in 2000 and 2001, 
respectively.  Based on a minimum count of  52 
seals in 2001, the total number now in the main 
Hawaiian Islands likely numbers at least 100. Most 
animals occur on the westernmost islands, includ-
ing Kauai and Niihau; however, births and sightings 
have been reported on all islands. 

Although their increase in the main Hawaiian 
Islands raises promising prospects for the species’ 
recovery, it also poses new management challenges. 
Monk seals haul out regularly on some popular rec-
reational beaches where they sometimes are ha-
rassed by people. They also have given birth on 
popular beaches and on at least two occasions in 
the past two years they have bitten swimmers.  In-
teractions between seals and both domestic pets 
and feral animals also pose threats of disease trans-
mission to the seal population. 

The Pacific Islands Area Office of the Na-
tional Marine Fisheries Service is responsible for 
management activities related to monk seals, but 
currently it has only one staff member and one full-
time contract employee to address management 
needs for monk seals, sea turtles, and all other pro-
tected marine species throughout Hawaii and the 

Pacific Islands region. As a result, volunteers and 
officials with state and local governments respond 
to most monk seal haul-outs.  In many cases, they 
cordon off the immediate area around seals to limit 
how closely people can approach them  (Fig. 24). 
In one case, however, a popular beach on Kauai 
was closed by the State of Hawaii at the recom-
mendation of  the Service to protect a mother and 
pup.  Such actions can have significant impacts on 
local tourist-based economies and have raised con-
cerns among some residents and local businesses 
about the presence of  seals on beaches. 

To improve response efforts, the Pacific Is-
lands Area Office considered holding a workshop 
to examine possible approaches for managing in-
teractions between monk seals and people in the 
main Hawaiian Islands, but because of funding 
constraints, it was unable to plan or schedule such 
a meeting.  The Hawaii Division of  Aquatic Re-
sources has helped to respond to many haul-out 
events and is interested in expanding its role in re-
sponse work, but also has limited staff and fund-
ing.  It is, however, considering steps to address 
this need by establishing a cooperative agreement 
with the Service and requesting a grant to help 
develop a program under provisions of section 6 
of the Endangered Species Act. 

Panel Review—Based on information pro-
vided at the Commission’s April 2002 program re-
view, the panel concluded that occupation of  the 
main Hawaiian Islands by seals could significantly 
enhance the species’ recovery and, if properly man-
aged, could provide a valuable economic benefit, 
given widespread interest in ecotourism and ma-
rine mammals.  It also was apparent that the staff 
and funding to address related management needs 
are inadequate and that an effective, coordinated 
strategy to minimize harmful interactions between 
people and seals was lacking.  The panel concluded 
that developing a cooperative federal-state strat-
egy to address these issues was perhaps the recov-
ery program’s most urgent need. 

The panel therefore recommended that (1) the 
Service’s Pacific Islands Area Office provide addi-
tional staff and funding specifically to address 
monk seal management needs in the main Hawai-
ian Islands, (2) the Hawaii Division of Aquatic 
Resources proceed with plans to develop a coop-
erative agreement with the Service under section 
6 of the Endangered Species Act to help address 
monk seal management needs, and (3) the Marine 
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Mammal Commission, in collaboration with the 
Service and the Hawaii Division of  Aquatic Re-
sources, convene a workshop at the earliest pos-
sible date to develop a multiagency plan of action 
to respond to monk seal haul-out events. 

The Commission concurred with the panel’s 
recommendations.  In its 10 September letter to 
the National Marine Fisheries Service, the Com-
mission recommended that the Service (1) provide 
such additional funding as may be needed to hire 
at least one additional fulltime staff member to 
coordinate and carry out work to manage human 
interactions with monk seals in the main Hawaiian 
Islands, (2) develop a cooperative agreement with 
the Hawaii Division of Aquatic Resources under 
section 6 of the Endangered Species Act to ex-
pand and formalize that agency’s role in respond-
ing to monk seal haul-out events, and (3) establish 
a monk seal management task force with appropri-
ate state and local agencies and volunteer groups 
to coordinate haul-out response work. In making 
these recommendations, the Commission noted 
that it was essential that added support for the 
Pacific Islands Area Office not come at the ex-
pense of funding provided to the Honolulu Labo-
ratory for its monk seal recovery work. 

Workshop Preparations—In light of  the 
panel’s findings, the Marine Mammal Commission 
took steps shortly after the April program review 
to organize the recommended workshop.  On 7 June 
2002 it wrote to both the National Marine Fisher-
ies Service and the Hawaii Division of Aquatic 
Resources transmitting draft terms of  reference for 
the workshop and offering to provide funding for a 
workshop in the fall of 2002. It asked each agency 
to help defray meeting costs and to participate on 
a workshop steering committee.  The terms of  ref-
erence proposed a meeting of monk seal biologists, 
resource managers, veterinarians, and other inter-
ested parties to (1) review information on monk 
seal haul-out patterns, pinniped behavior, and in-
teractions between people and seals on beaches, 
(2) develop a plan of action to address interac-
tions between seals and people on main Hawaiian 
Island beaches, and (3) recommend related research 
and management actions. 

Both agencies agreed to help cover workshop 
costs and participate on the steering committee. 
Because most interactions between people and 
seals occur on Kauai, it was agreed that the meet-
ing should be held on Kauai in late October. The 

steering committee developed final terms of  refer-
ence, a draft agenda, and a list of prospective par-
ticipants.  It also invited a series of  background 
papers on monk seal distribution and haul-out pat-
terns, the effects of human disturbance on monk 
seals, the potential role of monk seals in the main 
Hawaiian Islands in the species’ recovery, distur-
bance, disease considerations, legal requirements, 
experience in managing seals on recreational 
beaches in California, management actions to date 
by federal and state agency officials and volunteers, 
possible management options, and the use of an 
adaptive management approach. 

Management Actions on Kauai—While 
preparations were being made for the workshop, 
representatives of  the Service and the Division met 
several times with key individuals involved in re-
sponding to monk seal haul-outs on Kauai, includ-
ing county officials, volunteers, and representatives 
of  the hotel and tourist industry.  During the meet-
ings, they discussed and agreed on steps to better 
coordinate efforts to respond to haul-out events. 

In addition, the Service transferred funds to 
the Division to contract for a person to serve tem-
porarily as a monk seal coordinator on Kauai. The 
role of  the coordinator was to assist the Service 
and the Division in monitoring and managing monk 
seal haul-outs on Kauai by documenting and re-
sponding to such events (especially those on 
crowded beaches); meeting with volunteers, hotel 
managers, county officials, and others to help clarify 
their respective roles in monk seal haul-out re-
sponse efforts; and serving as liaison between lo-
cal response efforts and staffs of  the Service and 
the Division. Shortly before the workshop the Di-
vision hired a coordinator to serve through at least 
January 2003. 

Results of  the Workshop—On 29–31 Oc-
tober the Commission, the National Marine Fish-
eries Service, and the Hawaii Division of  Aquatic 
Resources jointly convened the Workshop on the 
Management of Hawaiian Monk Seals on Beaches 
in the Main Hawaiian Islands in Koloa, Kauai, 
Hawaii. A representative of the Commission 
chaired the meeting, which involved more than 70 
participants from federal, state, and local agencies, 
volunteer groups, the local hotel and tourist indus-
try, environmental organizations, and the scientific 
community. 

Because of resource limitations within the 
National Marine Fisheries Service for responding 
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to monk seal haul-out events, state and local 
agency officials, volunteers, environmental groups, 
and local businesses had stepped forward with little 
or no support to assist in protecting hauled-out seals 
in the main Hawaiian Islands.  Although most seals 
appear to have received adequate protection, re-
sponse efforts were sometimes undertaken with 
little guidance.   At times this led to great frustra-
tion and strained relations among those attempt-
ing to help.  Recognizing the importance of  the 
work, however, participants of all groups expressed 
a strong desire to continue assisting response ef-
forts to ensure that monk seals are able to coexist 
with people in harmony in the main Hawaiian Is-
lands. 

To help forge partnerships and cooperation 
in this regard, workshop participants recommended 
that island coordinators be designated or hired to 
work closely with local officials, businesses, resi-
dents, environmental groups, and volunteers to 
address haul-out events.  It was agreed that this 
was most urgently needed on Kauai and that the 
recent hiring of a temporary coordinator for Kauai 
was an important step in that direction. It also 
was recommended that a single toll-free telephone 
number be set up for the public to report monk 
seal sightings and that the coordinators should de-
termine on a case-by-case basis who, if  anyone, 
should respond and what follow-up actions are 
necessary. 

To clarify who should be involved and how, it 
was suggested that a three-tier system be devel-
oped. Persons designated as “Level 1” would as-
sist with tasks that did not involve the “taking” of 
seals as defined under the Marine Mammal Protec-
tion Act and Endangered Species Act. Such tasks 
would include posting seal safety zones (i.e., signs 
and yellow tape around seals), monitoring seals 
from a safe distance, and public education. “Level 
2” would include people who would do those ac-
tivities and also be authorized to disturb or handle 
seals for certain limited purposes, such as assess-
ing potential injuries, herding seals out of hazard-
ous situations, disentangling some seals not seri-
ously entangled or injured, or assisting people in 
Level 3 activities.  “Level 3” would include people 
authorized and trained to treat sick or injured seals, 
translocate seals to other locations, or address other 
serious intervention needs. 

Because of the need to respond quickly to 
situations that could require legal authorization to 

disturb or handle animals, it was recommended that 
the Service train and authorize a pool of  people 
on each island to carry out Level 2 activities.  Those 
people could include agency officials and interested 
volunteers.  Although Level 1 activities would not 
require such authorization, those participating at 
that level were recognized as fundamental for ad-
dressing most haul-out events and it was felt that 
people involved at that level should receive train-
ing and certificates of participation to ensure that 
their activities are carried out in a consistent, safe 
manner.  The greatest number of  people will be 
needed to carry out Level 1 activities and many, if 
not most, of  them could be volunteers. 

Other management recommendations in-
cluded— 
• reviewing existing education materials and efforts
to evaluate their effectiveness; 
• posting seal safety zones that are as small as pos-
sible to be effective; 
• providing volunteers, agency officials, and other
response participants cards or other means of iden-
tifying what they have been certified or authorized 
to do; 
• avoiding the use of physical barriers to limit seal
access to areas except perhaps to keep animals off 
roads; 
• herding or translocating seals be undertaken only
when (1) seals are in high-risk situations (e.g., on 
roads or boat ramps), (2) weaned pups are in popu-
lated areas where they could become acclimated 
to human attention, (3) seals are at risk from an 
unusual event (e.g., a hazardous substance spill), 
and (4) seals exhibit behavior that poses risks to 
human safety; 
• developing a graduated set of methods for herd-
ing seals to safety such that least-disruptive meth-
ods are tried first; and 
• convening a forum annually to review and share 
new information and new management approaches. 

The workshop participants also identified 
steps and individuals to help implement those rec-
ommended management measures. They urged that 
agency or foundation funding be sought to extend 
the appointment of the temporary monk seal co-
ordinator on Kauai and that efforts be pursued to 
make the position permanent through grants un-
der section 6 of the Endangered Species Act or 
establishing it as a new position within the Na-
tional Marine Fisheries Service. Workshop par-
ticipants also were identified to— 
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• define roles and responsibilities for work at dif-
ferent levels based on the three-tier system noted 
above; 
• develop a framework for training people involved
at the different response levels; 
• develop protocols for herding, capturing, and
moving seals; and 
• identify procedures to authorize individuals to
carry out work that may constitute “taking” as de-
fined under the Marine Mammal Protection Act 
and Endangered Species Act. 

Finally, workshop participants identified 50 
specific research needs under the topics of popu-
lation dynamics, life history and ecology, abundance 
and distribution, foraging and food needs, genet-
ics, health and disease, interactions between seals 
and people, and the effectiveness of management 
activities. 

At the end of the year, a final workshop re-
port was being readied by the Commission for pub-
lication early in 2003. 

Steller Sea Lion

(Dtldsnoh`rita`str)


Steller sea lions are found along the rim of 
the North Pacific Ocean from the Channel Islands 
in southern California to Hokkaido, Japan, and 
north into the Bering Sea and Sea of Okhotsk. 
Their center of abundance has been in the Aleu-
tian Islands and Gulf of Alaska where historically 
nearly three-fourths of all Steller sea lions inhabit-
ing U.S. territory were found.  Steller sea lions haul 
out on land to mate, bear their young, nurse, avoid 
predators, and rest (Fig. 25).  The location of rook-
eries is probably based on proximity to food sources, 
protection from terrestrial and marine predators, 
topography, surf  conditions, and other factors. 
Steller sea lions are generally considered 
nonmigratory although some individuals, particu-
larly juveniles and adult males, may disperse widely 
outside the summer breeding season. Most adult 

Figure 25. Steller sea lion rookery.  (Photo courtesy of  the National Marine Fisheries Service.)
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sea lions return to their birth site for reproduction. 
The various rookeries are therefore considered a 
“metapopulation” (i.e., a population consisting of 
smaller populations) with limited exchange be-
tween sites. 

Trends in Abundance 
In the 1950s worldwide abundance of Steller 

sea lions was estimated at 240,000 to 300,000 ani-
mals.  Since then, abundance has declined severely 
throughout the central and western part of the spe-
cies’ range (Table 5).  The western population has 
declined by about 85 percent since the mid- to late 
1970s, and at some sites sea lions have nearly dis-
appeared. The decline was first noted in the east-
ern Aleutian Islands, but then spread westward and 
eastward to include all areas west of 144ºW longi-
tude (i.e., Cape Suckling, approximately 100 km 
east of Prince William Sound, Alaska). The rate 

of decline appears to have been most severe in the 
late 1980s when the number of sea lions in the 
central and western Gulf of Alaska and eastern 
and central Aleutian Islands dropped precipitously. 
Counts have generally continued to decline since 
then. 

Over the last decade, counts in the central 
and eastern Gulf of Alaska declined at an average 
of  about 8 to 10 percent annually.  In the far-west-
ern region of the Aleutian Islands, only 871 adults 
and juveniles were counted in 2002, compared with 
2,869 in 1992, indicating a decrease of 70 percent 
in a single decade. The large decrease in the count 
for the western Aleutian region and the continuing 
decline of the total western population (overall, 
about 4 percent annually) heighten concern for the 
status of this population and underscore its vul-
nerability.  For the U.S. western population, counts 
of animals older than pups were generally higher 
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in 2002 than in 2000 (5.5 percent at trend sites), 
but pup counts continued to decline. Additional 
counts are needed to determine if  the decline is 
continuing. 

Counts of Steller sea lions in Russia reveal a 
similar decline over the past three decades.  Counts 
in Russian territory have been infrequent and lim-
ited, but recent data suggest that abundance at 
rookeries in the Sea of Okhotsk and some regions 
of the Kuril Islands may be stable or increasing 
slightly, but counts at rookeries on the Kamchatka 
Peninsula are still depressed and some rookeries 
have been abandoned altogether. 

In contrast to the observed trends of  the west-
ern population, combined counts from the eastern 
population (along the western coast of North 
America east and south of Prince William Sound) 
have increased at about 1–3 percent annually over 

the last three decades.  The observed population 
growth in this region reflects recovery from peri-
ods of intentional sea lion killing in the early to 
mid-1900s. 

Status under the 
Endangered Species Act

The National Marine Fisheries Service has 
lead responsibility for management of Steller sea 
lions.  Its research and management partners in-
clude the Alaska Department of Fish and Game, 
North Pacific Fishery Management Council, Uni-
versity of Alaska, Alaska SeaLife Center, North 
Pacific Universities Marine Mammal Research Con-
sortium, Alaska Sea Otter and Steller Sea Lion 
Commission, the tribal governments of the Pribilof 
Islands, and a number of other nongovernmental 
entities including environmental organizations. 

Figure 26. Steller sea lion critical habitat. 
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In 1990 the Service designated the Steller sea 
lion as threatened under the Endangered Species 
Act. At the recommendation of the Marine Mam-
mal Commission and others, the Service established 
the Steller Sea Lion Recovery Team in 1990 and 
adopted the Steller Sea Lion Recovery Plan in 1992 
to help guide recovery efforts.  The designation in 
1990 treated the species as a single population. In 
1993 critical habitat was designated as (1) all wa-
ters within 20 nmi (37 km) of rookeries and major 
haul-out sites west of 144ºW longitude; (2) three 
special foraging areas in Shelikof Strait, the south-
eastern Bering Sea, and Seguam Pass in the central 
Aleutian Island chain; and (3) waters and lands 
within 0.9 km (3,000 feet) of rookeries and major 
haul-out sites east of  144ºW longitude (Fig. 26). 

Subsequent research indicated that the spe-
cies consists of at least two populations distinguish-
able on the basis of  geography, demography, and 
genetic composition.  On 5 May 1997 the Service 
therefore published final rules designating the popu-
lation west of  144ºW longitude (Fig. 26) as endan-
gered while maintaining the threatened status for 
the population east of that line. The Steller Sea 
Lion Recovery Team and the Marine Mammal Com-
mission supported those revisions. The Service 
concluded that it was not necessary to modify des-
ignated critical habitat for Steller sea lions, but 
noted that it was reassessing the effectiveness of 
existing protective measures with a view toward 
improving them. 

Causes of the Decline 
The causes of the decline of the western 

population of Steller sea lions have been a matter 
of extensive debate and controversy. Available 
baseline information on the population prior to the 
mid-1970s is sparse. As noted in a recent National 
Research Council report (see below), “...the cause, 
or causes, of the early phase of the sea lion de-
cline will likely remain a source of speculation and 
debate.”  Existing information does not indicate 
that disease, pollution, and entanglement in ma-
rine debris have been significant contributors to 
the decline.  Some recent evidence suggests that 
sea lions in Alaska have relatively large contami-
nant levels, but the evidence is not consistent with 
the geographic pattern of the decline. Known con-
tributing factors include commercial harvests of 
sea lions from the late 1950s to the early 1970s, 
subsistence harvests by Alaska Natives, other le-

gal and illegal killing (which has not been and prob-
ably cannot be quantified), killer whale predation, 
and incidental catch in the trawl fisheries in the 
Bering Sea and the Gulf of Alaska and other fish-
eries.  Suspected contributors to the decline include 
natural environmental changes and competition 
with commercial fisheries. 

Existing data and analyses indicate that the 
decline of the western population has resulted from 
poor growth and survival of  juveniles and low re-
productive success.  The evidence for poor juve-
nile growth and survival is based on field observa-
tions and population modeling.  The evidence for 
low reproductive success is based on observations 
of low pregnancy and birth rates, slow growth (lead-
ing to older age at maturity), and changes observed 
in the age structure of  the population.  These data 
are all consistent with the hypothesis that nutri-
tional stress has been an important part of the cause 
of the decline. 

In the late 1990s debate regarding the causes 
of the nutritional stress focused on the relative im-
portance of fisheries versus natural environmental 
changes as they may affect the quality and quan-
tity of  prey available to sea lions.  Scientists recog-
nized the potential for competition between fish-
eries and Steller sea lions in the late 1970s and 
early 1980s when fishery management plans were 
being developed. In the last three years Congress 
has appropriated more than $100 million to inves-
tigate the decline of  Steller sea lions.  Results of 
that largely increased research effort have yet to 
bear light on the debate. An alternative hypoth-
esis has been that the sea lion decline was due to a 
shift in environmental conditions that led to a 
change in available prey to species that are of less 
nutritional value to sea lions.  Distinguishing be-
tween these two possibilities has been difficult 
because both may have similar effects on sea lions 
and because the existing fishery management strat-
egy allows fishing throughout the regions of  con-
cern and does not provide suitable control regions 
for comparing environmental versus fishery-related 
effects. 

Recently killer whale predation also has been 
suggested as an explanation for the decline of  sea 
lions, or at least their failure to recover.  One “cas-
cade” hypothesis posits that the killing of large num-
bers of large cetaceans in Alaskan waters from the 
1950s to the 1970s reduced prey for transient 
(mammal-eating) killer whales. The killer whales 
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then shifted their foraging patterns by increasing 
predation on Steller sea lions and other smaller 
marine mammals.  As sea lion numbers declined, 
the killer whales increased predation on sea otters, 
thereby causing their abundance to decline. An-
other hypothesis is that killer whales are impeding 
recovery of Steller sea lions irrespective of any 
cascade effects initiated by whaling. Although this 
is a plausible hypothesis and there is no doubt that 
some killer whales prey on sea lions, there is little 
direct evidence that the rate or amount of preda-
tion has been a significant factor in the sea lion 
decline in the Bering Sea/Aleutian Islands region 
or the Gulf  of  Alaska.  Recent surveys indicate 
that there are few transient killer whales in the 
waters around the Aleutian Islands, particularly 
when compared with the number of transient killer 
whales in Southeast Alaska where sea lion num-
bers are growing.  As noted in the earlier section 
on killer whales, research on killer whales is being 
expanded and will require continued support to 
determine the role and status of  killer whales in 
North Pacific marine ecosystems. 

Multiple factors have contributed to the sea 
lion decline, with the importance of different fac-
tors changing over time (e.g., commercial harvest-
ing, incidental mortality in fishing gear). Much of 
the debate regarding “the cause” has pitted one 
factor against another, but the causes are most 
likely not mutually exclusive.  For example, if 
Steller sea lions are nutritionally stressed, they may 
spend more time foraging at sea, thereby increas-
ing their vulnerability to predators such as killer 
whales.  If  natural oceanographic changes have 
reduced the quantity and quality of prey available 
to sea lions, then they may be more vulnerable to 
competition with fisheries.  Thus, focusing on a 
single cause belies the complex interactions lead-
ing to the decline of the western population of 
Steller sea lions.  In 2002 two review panels were 
convened to consider potential causes of the sea 
lion decline. Their reports are summarized at the 
end of this section. 

Steller Sea Lion Subsistence Harvests 
and Co-Management

For centuries Alaska Natives have hunted 
Steller sea lions for subsistence. Little is known 
about historic harvest levels.  From 1992 to 2001 
the National Marine Fisheries Service contracted 
with the Alaska Department of Fish and Game to 

conduct a statewide assessment of annual subsis-
tence harvests of  Steller sea lions and harbor seals. 
The assessment was based on household surveys 
in 60 coastal villages where sea lions or harbor seals 
were taken for subsistence purposes.  In 2002 fund-
ing was provided to the Alaska Native Harbor Seal 
Commission to conduct this assessment. The har-
bor seal commission will continue to use house-
hold surveys as its basic harvest monitoring tool 
but is initiating some changes to increase confi-
dence in the accuracy of  the surveys. 

Virtually all sea lions taken in the subsistence 
harvest are from the western population.  The ma-
jority are taken around the Pribilof Islands in the 
Bering Sea. Harvesting also occurs near Akutan 
and Kodiak Islands and in Prince William Sound. 
The estimated number of  Steller sea lions harvested 
in Alaska in recent years declined from 549 in 1992 
to 178 in 1998, 164 in 2000, and 198 in 2001 
(Table 6). A survey was not conducted in 1999 
and the survey estimate for 2002 is not yet avail-
able. 

In July 2000 and June 2001 the National Ma-
rine Fisheries Service signed co-management agree-
ments with the tribal governments of St. Paul and 
St. George Islands (the only inhabited islands in 
the Prbilofs). The agreements cover both Steller 
sea lions and northern fur seals and establish two 
six-member co-management councils (one for each 
island) composed of three representatives from the 
Service and three from the tribal authority.  The 
councils develop annual management plans for the 
subsistence harvests, identify monitoring and re-
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search needs, and provide for local decisionmaking 
on the harvests, including which rookery or rook-
eries to harvest, the numbers to be taken, and the 
timing of  the harvests.  Under the agreements, tribal 
ecosystem officers oversee the harvests to ensure 
that they are humane and nonwasteful. Measures 
are being taken to reduce the number of animals 
struck and lost, fully utilize harvested animals, 
accurately monitor hunting effort, and obtain bio-
logical samples in support of  research efforts.  Fi-
nally, the agreements provide for gradual transfer 
of  some National Marine Fisheries Service activi-
ties related to monitoring and management of fur 
seal and sea lion rookeries and haul-out areas; re-
moval of marine debris from the rookery/haul-out 
areas and, when possible, disentangling animals 
caught in debris; management of tourist and other 
public interactions; and providing mentors and em-
ployment opportunities for local youth and adults 
regarding natural resource research and manage-
ment. 

From 2000 to 2002 representatives of the 
National Marine Fisheries Service met intermit-
tently with the Alaska Sea Otter and Steller Sea 
Lion Commission, the Aleutians East Borough, and 
the Alaska Department of Fish and Game, Subsis-
tence Division, to consider real-time harvest moni-
toring at sites where most harvesting occurs.  Such 
an approach integrates annual community-based 
monitoring of  these primary sites with informa-
tion from biennial statewide surveys.  The goal is 
increase the accuracy of  estimated harvest levels, 
particularly for the Steller sea lion. The Alaska 
Sea Otter and Steller Sea Lion Commission and 
the Aleutians East Borough would participate by 
coordinating the community-based harvest moni-
toring in much the same manner as the tribal gov-
ernments in the Pribilof Islands are monitoring har-
vests at those islands. 

The Alaska Sea Otter and Steller Sea Lion 
Commission is also preparing a draft co-manage-
ment agreement to present to the National Marine 
Fisheries Service during the first half  of  2003. The 
draft agreement will call for an expansion of the 
role of the Commission and recognition of the 
tribal government as an equal partner with respect 
to subsistence harvesting as well as other manage-
ment issues for Steller sea lions. 

Fisheries Management and the
Debate Regarding Fishery Effects 

The Alaska groundfish fisheries are managed 
under fishery management plans required by the 
Magnuson-Stevens Fishery Conservation and Man-
agement Act. The plans are developed by the 
North Pacific Fishery Management Council and the 
National Marine Fisheries Service.  Because they 
establish the conditions under which the fisheries 
are conducted, the plans ultimately determine the 
nature and extent of fishery effects that may occur 
on the associated marine ecosystems, including 
listed species and critical habitat. The Service and 
the Council are required to assess the potential en-
vironmental effects of the fisheries in accordance 
with the National Environmental Policy Act and 
the Endangered Species Act. 

Fisheries managers have been aware of the 
potential for competition between Steller sea lions 
and the Alaska groundfish fisheries since the de-
velopment of the fishery management plans in the 
late 1970s and early 1980s.  Between 1990 (when 
the species was first listed under the Endangered 
Species Act) and 1998 the Service took a number 
of actions and established a number of regulations 
to reduce possible effects of commercial fisheries 
on Steller sea lions.  Those measures are too de-
tailed to list here, but they generally have aimed to 
provide protection from competition in areas 
around rookeries and haul-out sites and to spatially 
and temporally disperse the fisheries to avoid the 
potential for localized depletion of  prey. 

At the same time, questions were raised re-
garding the suitability and sufficiency of those ac-
tions to protect these ecosystems in general and 
Steller sea lions in particular.  From 1998 to the 
end of 2002 debate over the adequacy of fishery 
measures intensified further and involved a range 
of  actions by the Service and the Council, section 
7 consultations under the Endangered Species Act, 
supplemental environmental impact statements 
under the National Environmental Policy Act, law-
suits, and external reviews by outside scientists. 
The chronology of  these events from 1998 to the 
end of  2001 is described in the Commission’s 2001 
annual report. 

On 8 January 2002 the National Marine Fish-
eries Service published in the Federal Register an 

100




Chapter III – Species of Special Concern 

emergency interim rule implementing measures per-
taining to the effects of Alaska groundfish fisher-
ies on the western population of  Steller sea lions. 
The measures had been developed by a committee 
convened by the North Pacific Fishery Manage-
ment Council to address concerns about fishery ef-
fects as described in two documents—a Novem-
ber 2000 programmatic biological opinion on the 
fishery management plans and a second opinion in 
October 2001 that was based on telemetry infor-
mation describing sea lion distribution at sea and 
foraging patterns.  The emergency interim rule was 
to be in effect through 8 July 2002 but on 16 May 
2002 was extended to 31 December 2002. 

On 22 February 2002 Greenpeace, the Ameri-
can Oceans Campaign, and the Sierra Club sub-
mitted a supplemental complaint against the Ser-
vice alleging inadequate management of the Alaska 
groundfish fisheries and their effects on Steller sea 
lions.  On 24 April 2002 the plaintiffs filed their 
motion challenging the November 2000 and Oc-
tober 2001 biological opinions, including the rea-
sonable and prudent alternative developed by the 
Council’s committee, passed with some modifica-
tion by the Council, and accepted and implemented 
by the Service.  A reasonable and prudent alterna-
tive is a recommended action developed during 
section 7 consultations to avoid a conclusion that 
the action would likely jeopardize the species or 
adversely modify its critical habitat. The plaintiffs 
asserted that the measures incorporated into the 
reasonable and prudent alternative of  the Octo-
ber 2001 biological opinion were less-protective 
than those in the November 2000 opinion and that 
the Service had failed to explain how the less pro-
tective measures would avoid jeopardizing the 
western population or adversely modifying its criti-
cal habitat. The plaintiffs also challenged the 
Service’s contention that the large-scale reductions 
in prey availability occurring as a direct result of 
the fishery’s harvest strategy would not likely jeop-
ardize the species or adversely modify its habitat. 

On 4 September 2002 the National Marine 
Fisheries Service published in the Federal Register a 
proposed rule to implement the measures devised 
by the Council on a permanent basis (i.e., 2003 
and beyond). 

On 21 November 2002 a report entitled “Sci-
entific Review of  the Harvest Strategy Currently 
Used in the BSAI [Bering Sea/Aleutian Islands] and 
GOA [Gulf  of Alaska] Groundfish Fishery Man-

agement Plans” was presented to the Council (see 
below under “Related Reviews.” 

On 18 December 2002 the U.S. District Court 
for the Western District of Washington ruled on 
three claims in the lawsuit against the National 
Marine Fisheries Service.  The court ruled that the 
Service had not acted in an arbitrary and capri-
cious manner when it concluded in its November 
2000 biological opinion that the overall harvest 
strategy and the global control rule do not cause 
jeopardy and adverse modification. However, the 
court did rule that certain elements of  the Service’s 
October 2001 biological opinion were arbitrary and 
capricious. The November 2000 and October 
2001 opinions differed in a number of respects but 
particularly with regard to the level of protection 
provided around rookeries and haul-out sites.  In 
the 2001 opinion the Service put forth a zonal ap-
proach that subdivided critical habitat to provide 
differing levels of protection based on telemetry 
studies of  sea lion foraging patterns.  The court 
ruled that the Service failed to account for known 
nearshore bias in these data and therefore had failed 
to rationally connect its zoning approach to the 
available data. The court also found that the Ser-
vice had failed to conduct the required analysis of 
the effects of fishing within the proposed zones 
with respect to the jeopardy and adverse modifica-
tion standards required by the Endangered Spe-
cies Act. For those reasons, the court remanded 
the 2001 biological opinion back to the Service. 
At the end of 2002 representatives of the two par-
ties met to decide a course of action subsequent 
to the court’s ruling.  An agreement was reached 
that the fisheries would go forward as planned based 
on measures stemming from the reasonable and 
prudent alternative of  the October 2001 biologi-
cal opinion, and that the Service would have until 
June 2003 to revise its biological opinion in accor-
dance with the court’s order. 

Recovery Planning and Research 
Recovery Planning—The National Marine 

Fisheries Service, Steller Sea Lion Recovery Team, 
Alaska Department of Fish and Game, North Pa-
cific Universities Marine Mammal Research Con-
sortium, Alaska SeaLife Center, and North Pacific 
Fishery Management Council are conducting re-
search on the Steller sea lion and its decline. The 
recovery team completed a recovery plan, adopted 
by the Service in 1992, and then focused primarily 
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on research needs related to the decline. Between 
December 1997 and February 1999 the recovery 
team held two meetings and four workshops to 
consider past and future research directions. The 
workshops focused on four main areas: behavior, 
telemetry studies, physiology, and foraging ecol-
ogy. The motivation for these workshops and other 
recovery team recommendations was to provide a 
basis for updating research and recovery objectives 
in the revised recovery plan. In general, those rec-
ommendations emphasized that Steller sea lion re-
search efforts should be considered in a broader 
ecological or ecosystem context; the research agen-
cies should develop a strategic plan to guide and 
coordinate research efforts; the plan should include 
a Steller sea lion model with both demographic and 
bioenergetic components; research should be con-
tinued and expanded on life history patterns (par-
ticularly with respect to pups and juveniles), vital 
rates (reproduction and survival), age structure, 
physiological condition, and foraging ecology; man-
agement and research efforts should address the 
effects of  fisheries managed by the state (e.g., 
salmon and herring) as well as federally managed 
fisheries; pollock removals from critical habitat 
should be reduced; adaptive management strate-
gies should be developed to assess the efficacy of 
existing protection measures including exclusion 
zones; and methods for assessing subsistence har-
vests of Steller sea lions should be improved. 

In October 2001 the National Marine Fisher-
ies Service reconstituted the Steller Sea Lion Re-
covery Team, which then met in January, March, 
August, and November 2002. At its January meet-
ing the team reviewed the recovery planning pro-
cess under the Endangered Species Act, the 
Service’s recovery planning guidelines, activities 
of  the previous recovery team, draft terms of  ref-
erence for the team, and current research efforts 
related to Steller sea lions.  Revision of  the recov-
ery plan is the team’s primary task.  At its March 
meeting the team reviewed its final terms of  refer-
ence, genetics research to characterize Steller sea 
lion population structure, and recovery criteria us-
ing population viability analysis and indicator 
checklists.  The team then had additional discus-
sions regarding revision of the recovery plan. At 
its August meeting, the team reviewed research bud-
get projections; ongoing research efforts by the 
Alaska Department of Fish and Game, National 
Marine Fisheries Service, and Alaska SeaLife Cen-

ter; and the research permitting process.  The re-
mainder of the meeting focused on developing re-
covery criteria and revising the recovery plan. The 
November meeting focused primarily on revision 
of the plan, but also included additional review of 
population viability analyses and genetic research 
indicating that two distinct population segments 
may exist within the current western population. 

Research—At the Marine Mammal 
Commission’s 2001 annual meeting, staff  from the 
National Marine Fisheries Service provided an 
overview of  research related to Steller sea lions 
being conducted in 2001. In fiscal year 2001 Con-
gress increased the Service’s funding for Steller sea 
lion research from $4.85 million in 2000 to $43.15 
million. The Service dispersed this funding among 
25 research institutions for a total of about 150 
different studies.  More than half  ($27.3 million) 
of the total 2001 budget was provided to research 
organizations outside the federal government. A 
research coordinator was appointed at the Service’s 
Alaska Fisheries Science Center, and coordination 
meetings were held in January, July, and Septem-
ber 2001. Research themes included studies to 
investigate Steller sea lion life history, foraging, and 
vital rates; fish stock assessment; ecosystem com-
position and dynamics; predation by killer whales 
and sharks; disease and contaminants; and other 
anthropogenic effects. A substantial portion of  the 
2001 funding ($15 million) supported about 30 
competitive grants.  Those grants were aimed at 
investigating hypotheses about the effects of fish-
ing, environmental change, disease, contaminants, 
predation, and other anthropogenic factors. 

The total research budget in 2002 was about 
the same ($40.15 million), but a larger portion 
($25.65 million) was directed to federal agency re-
search.  The Service used 2002 funds to support 
nearly 200 research projects, all of which were con-
sistent with the general research framework devel-
oped the previous year.  A number of  research co-
ordination meetings were held in 2002, with focus 
on modeling, evaluation of killer whale predation, 
fatty acid analyses of  sea lion prey, and the pres-
ence and effects of  contaminants. 

The increase in funding resulted in a corre-
sponding increase in applications for scientific re-
search permits received by the National Marine 
Fisheries Service.  Historically, although a number 
of research agencies and organizations have con-
ducted research on Steller sea lions, the research 
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has been authorized under three permits held by 
the National Marine Mammal Laboratory, Alaska 
Department of Fish and Game, and the Alaska 
SeaLife Center. As a result of  the new funding 
and a competitive grants process for dispersing a 
portion of those funds, the National Marine Fish-
eries Service received 12 permit applications over 
a two-year period. 

Taken together, the research permits re-
quested authorization to harass, capture, sample, 
or otherwise take a total number of sea lions 
equivalent to several times the maximum popula-
tion estimate, including the capture and handling 
of approximately 18 percent of the estimated num-
ber of  pups born each year.  On 27 July 2001 and 
again on 2 August 2002 the Marine Mammal Com-
mission wrote to the Service to raise concerns and 
make recommendations regarding the potential for 
adverse effects resulting from the marked increase 
in Steller sea lion research. The Commission’s let-
ters noted that unless carried out in a well-designed 
and integrated manner, the adverse effects of mul-
tiple projects may confound an already complex 
investigation into causes of the decline of the west-
ern population.  For that reason, the Service should, 
among other things, review research permits care-
fully to ensure that research projects are essential, 
well designed, and carried out by suitably experi-
enced personnel; avoid unnecessary duplication of 
research activities and ensure coordination of ef-
forts, including sharing of data; identify potential 
adverse effects of research projects; monitor those 
effects (both to determine if, when, and how ad-
verse effects occur and also because such effects 
may affect interpretation of research results); and 
assess the cumulative significance of adverse ef-
fects.  In particular, the Commission encouraged 
completion of the recovery plan, which should 
serve as the overall guide for the research effort. 

In compliance with the National Environmen-
tal Policy Act, the Service prepared an environ-
mental assessment on the proposed issuance of the 
new permits and modifications of  the existing per-
mits.  The assessment was signed in June 2002 with 
a finding of no significant impact. The finding was 
based, in part, on the requirement that all research 
participants cooperate in the development of a plan 
for research collaboration and monitoring. The plan 
was intended to provide a framework to ensure that 
(1) the research does not involve unnecessary du-
plication and will not result in unnecessary harass-

ment of sea lions, (2) potential adverse effects are 
minimized, (3) information on the cumulative and 
synergistic impacts of the research is collected, and 
(4) future research addresses the conservation and 
recovery needs of the Steller sea lion. In Novem-
ber 2002 the Service also issued a biological opin-
ion on the proposed research. The opinion con-
cluded that the issuance of  the proposed permits 
was not likely to jeopardize the continued exist-
ence of the endangered western population or 
threatened eastern population or result in the de-
struction or adverse modification of  their critical 
habitat. 

The substantial funding for Steller sea lion re-
search in 2001 and 2002 should provide important 
insights into possible causes of the decline and the 
nature of  North Pacific marine ecosystems.  Sum-
maries of much of the research conducted in 2001 
and 2002 were to be presented at a symposium in 
early January 2003. 

Marine Mammal Commission 
Recommendations 

Since 1998 much of the debate about effects 
of the Alaska groundfish fisheries on Steller sea 
lions has focused on the question of whether the 
two compete for the same prey resources.  The 
potential for competition has been assessed on the 
basis of two questions: (1) do the fisheries and 
sea lions use the same resources (same prey or tar-
get species, in the same geographic regions, during 
the same seasons, of the same size, from the same 
depth), and (2) is removal of those resources by 
the fisheries contributing to the decline of the west-
ern Steller sea lion population or impeding its re-
covery. The first question has been confirmed for 
pollock, Atka mackerel, and Pacific cod fisheries. 

The second question has been addressed by 
considering the potential for fisheries to cause lo-
cal depletion of prey relative to the needs of Steller 
sea lions.  That is, the term “local depletion” has 
been used to describe a reduction in available prey 
occurring as a result of fishing concentrated in time 
(within a given season or year) or space (particu-
larly in Steller sea lion critical habitat) and of suf-
ficient magnitude to diminish foraging success of 
sea lions and, consequently, their ability to repro-
duce and survive.  The potential for such deple-
tion cannot be evaluated directly for several rea-
sons: (1) information on prey stocks is not suffi-
ciently accurate and precise to reliably assess their 
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local distribution and abundance; (2) stock assess-
ments have been conducted during the summer, 
and stock distributions change between the time 
of assessment and the fall, winter, and spring sea-
sons, when most fishing occurs; and (3) the abso-
lute abundance and density of prey needed to sup-
port a recovery of the Steller sea lion population is 
unknown. Because the absolute abundance or den-
sity of  prey, and fisheries-induced changes in such, 
cannot be described reliably by season and loca-
tion, relative measures of change have been used 
to indicate the potential for local depletion. Spe-
cifically, local depletion has been considered more 
likely when a local harvest rate significantly ex-
ceeds the overall harvest rate or when various 
measures of  the fisheries (e.g., catch per unit ef-
fort) indicate a detectable and significant reduc-
tion of the target stock during a particular fishing 
season in a particular area. 

The manner in which the concept of local 
depletion has been analyzed to date leads to two 
important concerns.  First, because the potential 
for local depletion has been evaluated only in the 
context of annual fishery effects, the assumption 
is made that long-term fishery effects (i.e., those 
that occur over more than one year) do not con-
tribute to local depletion. This is important be-
cause, under a fishing strategy based on maximum 
sustainable yield (MSY), the long-term goal of  fish-
eries is to reduce spawning biomass of target stocks 
to approximately 40 percent of the level expected 
in the absence of  fishing.  In fact, the harvest strat-
egy that the Service and the Council use in these 
fisheries is based on the assumption that reducing 
the prey stock by 80 percent (i.e., to 20 percent of 
its expected level in the absence of a fishery) does 
not jeopardize the western population of Steller 
sea lions or adversely modify its critical habitat. 
Furthermore, this assumption is applied to a whole 
suite of groundfish stocks that are prey of sea li-
ons. 

The assumption that such changes do not have 
significant ecological effects was formalized in the 
global harvest control rule used by the Council and 
the Service to determine the appropriate fishing 
mortality rate for the target stock and incorporated 
into the reasonable and prudent alternative of  the 
November 2000 programmatic biological opinion. 
The rule, in modified form, was also included in 
the substitute alternative developed by the Council’s 
reasonable and prudent alternative committee.  The 

assumption that it is ecologically safe seems ques-
tionable. A November 2002 report to the North 
Pacific Fishery Management Council suggested that 
such a reduction could propagate through the food 
web and cause large changes in other populations. 
The Marine Mammal Commission does not believe 
that the assumption has been adequately analyzed 
in either section 7 consultations or in environmen-
tal impact statements on the fisheries.  In its letters 
of 31 July 2001 and 19 October 2001 to the Ser-
vice, the Commission commented on these ana-
lytical shortcomings and recommended that the 
Service conduct the required analyses of  the eco-
logical effects of  the MSY-based fishing strategy 
used to manage these fisheries. 

The second concern regarding the assessment 
of localized depletion is that the appropriate 
baseline for assessing fishery effects is, in essence, 
the environment under fished, or status quo, con-
ditions.  The draft supplemental environmental im-
pact statement on the fisheries evaluated the ef-
fects of various alternatives relative to the envi-
ronment as it currently exists under fished condi-
tions.  In its 31 July 2001 letter to the Service, the 
Marine Mammal Commission noted that compari-
sons of alternatives based on the status quo may 
indicate potential effects relative to current condi-
tions, but may not indicate the full effects of the 
alternatives because the comparisons fail to ac-
count for the long-term effects of  fishing under 
the MSY-based fishing strategy.  For that reason, 
the Commission recommended that the Service 
revise its supplemental environmental impact state-
ment to include a no-fishing alternative to ensure 
that a proper baseline is used for assessing and dis-
closing the full effects of different fishery manage-
ment alternatives. 

The concept of local depletion of prey has 
also been a central concern in developing reason-
able and prudent alternatives.  The measures com-
posing these alternatives have been designed to (1) 
avoid competition for prey in areas around sea lion 
rookeries and haul-out sites, particularly during the 
winter when sea lions appear to be most vulner-
able to reductions in prey availability; (2) disperse 
fishing spatially (in accordance with the distribu-
tion of the stock) over the remaining area of the 
fishery; (3) disperse fishing temporally during the 
remainder of the year; and (4) linearly reduce fish-
ing mortality when the target stock spawning bio-
mass is between 40 and 20 percent of the expected 

104




Chapter III – Species of Special Concern 

level in the absence of fishing and prohibit fishing 
when it drops below 20 percent of that reference 
level. 

In its 19 October 2001 letter to the Service, 
the Marine Mammal Commission pointed out that 
the first three principles noted above are based 
largely on temporal and spatial measures that may 
mitigate within-year effects of the fisheries but do 
not address long-term effects of  catch levels set 
under an MSY-based fishing strategy.  The global 
harvest control rule determines harvest rate on the 
basis of current stock biomass relative to expected 
biomass in the absence of  fishing.  It assumes that 
spawning biomass of the target stock can be re-
duced by 60 to 80 percent without significant eco-
logical consequences.  However,  the analytical ra-
tionale necessary for this assumption and for en-
suring that the fisheries are not likely to cause jeop-
ardy to Steller sea lions has not been provided. 

In addition to the above recommendations 
regarding analysis of  the MSY-based fishing strat-
egy and incorporating a no-fishing alternative into 
the programmatic supplemental environmental im-
pact statement for analytic purposes, the Marine 
Mammal Commission’s 19 October 2001 letter 
made three other recommendations to the Service. 
The first pertained to the Service’s ability to corre-
late specific management measures to actual 
changes in the rate of sea lion population growth 
(or decline). In its October 2001 biological opin-
ion on the conservation measures developed by 
the Council’s reasonable and prudent alternative 
committee, the Service based its no-jeopardy de-
termination on an analysis of  expected growth rates 
under the alternative in the November 2000 bio-
logical opinion. The analysis assumed an under-
standing of the efficacy of management measures 
that does not accurately reflect the uncertainty as-
sociated with the Service’s ability to explain the 
past decline of the western population or predict 
the near-term population trend.  Because the analy-
sis may therefore mislead decisionmakers and the 
public regarding the confidence they can have in 
the proposed reasonable and prudent alternatives, 
the Commission recommended that the Service re-
vise its supplemental environmental impact state-
ment either to include a basis for the implied level 
of understanding or to more accurately reflect the 
uncertainty associated with the expected effects 
of the measures being considered. 

In its 19 October 2001 letter to the Service 
the Commission also pointed out the general need 
for explicit descriptions of important uncertainties 
regarding fishery effects, the studies needed to ad-
dress those uncertainties, and the power of exist-
ing studies to detect and explain significant effects 
when they occur.  Finally, the Commission noted 
important uncertainties regarding the telemetry data 
and the assumptions made by the Service in sup-
port of  its new strategy for protecting sea lions 
and their prey around rookeries and haul-out ar-
eas.  The Commission recommended that the Ser-
vice review its interpretation of the satellite te-
lemetry data and corresponding protective mea-
sures in light of (1) the uncertainties associated 
with the existing data and (2) its obligation to as-
sure that the western population of Steller sea li-
ons is not jeopardized and its critical habitat not 
adversely modified by the effects of the ground-
fish fisheries. 

Related Reviews 
During the last two years the North Pacific 

Fishery Management Council commissioned three 
reviews related to possible causes of the Steller 
sea lion decline and potential effects of the Alaska 
groundfish fisheries. 

National Academy of Science—In Decem-
ber 2002 a panel convened by the National Acad-
emy of Science, National Research Council, re-
leased the executive summary of its report entitled 
“The Decline of the Steller Sea Lion in Alaskan 
Waters: Untangling Food Webs and Fishing Nets.” 
The panel was convened at the request of Con-
gress through the North Pacific Fishery Manage-
ment Council. The summary divided potential 
causes into those that may affect sea lions (1) from 
the top down (i.e., from higher in the food web 
such as predation by killer whales or sharks, inci-
dental catch in fishing gear, illegal shooting or sub-
sistence harvests in excess of  reported levels, pol-
lution, or disease) and (2) from the bottom up (e.g., 
reduced availability or quality of prey due to fish-
eries or climate regime shifts, nonlethal factors af-
fecting sea lion foraging efficiency, or pollutants 
extracted through the food web). 

The summary concluded that “[i]n the exist-
ing body of  information about Steller sea lions, 
there is no conclusive evidence supporting either 
the bottom-up or top-down hypotheses.”  The panel 
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also concluded that bottom-up hypotheses invok-
ing nutritional stress are unlikely to represent the 
primary threat to recovery and that top-down 
sources of  mortality (e.g., predation on sea lions) 
appear to pose the greatest threat to the current 
population. The panel also concluded that “there 
is insufficient evidence to fully exclude fisheries 
as a contributing factor to the continuing decline.” 
It noted that resolution of this conflict requires a 
management approach that not only improves the 
chances for recovery of the western population 
of Steller sea lions but also facilitates scientific 
study of  associated management measures. The 
summary listed a number of possible approaches 
for investigating the effects of fishing on Steller 
sea lions, including their preferred approach — 
contrasting rookeries around which fishing would 
be prohibited with rookeries around which fish-
ing would be allowed. 

The summary noted that multiple factors 
probably contributed to the early phases of the 
decline, but the data are insufficient to identify or 
describe them fully.  It also stated that finer-scale 
spatial analysis would be required to understand 
region-specific causes of  the decline.  Finally, the 
summary listed a number of key areas in need of 
research and monitoring including population 
trends, vital rates, critical habitat, environmental 
conditions, and the feeding habits and population 
size of  sea lion predators. 

November 2000 Programmatic Biologi-
cal Opinion—The North Pacific Fishery Manage-
ment Council convened a panel of four indepen-
dent scientists to review the November 2000 pro-
grammatic biological opinion prepared by the 
National Marine Fisheries Service on the effect 
of the Alaska groundfish fisheries management 
plan on Steller sea lions.  In its report, completed 
in September 2001, the panel concluded that the 
fisheries may have negative effects on Steller sea 
lions, but that few data are available to assess the 
key hypotheses and most of the data indicating 
effects is circumstantial. It also noted that much 
of the data indicating potential effects is outdated 
and that the factors driving the current decline 
could be entirely different from those that were 
most important in the earlier stages of the decline. 
The report noted the lack of  crucial information 
on vital rates and sea lion distribution and ex-
pressed skepticism about the utility of scat stud-

ies as a tool for monitoring seasonal trends in sea 
lion diets. 

With regard to the design of field experiments 
to investigate Steller sea lion/fishery interactions, 
the panel was pessimistic about the utility of a re-
search design in the November 2000 opinion. The 
design was based on subdivisions of critical habi-
tat into fishing zones and no-fishing zones.  The 
panel also considered a range of response variables 
that could be used to investigate these interactions 
and concluded that it would be very difficult to dis-
tinguish fishery effects from ecosystem effects and 
the effects of  other fish predators.  The panel ques-
tioned whether large-scale manipulative experi-
ments were timely, given the limited fine- and meso-
scale data on sea lion foraging and the effects of 
fishing on prey behavior but also noted that the 
desire to learn whether fishing is having an effect 
on sea lions may outweigh the desire to conduct 
preliminary studies leading to the large-scale experi-
ment. 

With regard to reports on other stressed pinni-
peds, the panel was unaware of direct evidence that 
prey depletion by fisheries had affected the demog-
raphy of seal populations although it noted that there 
is clear evidence that environmentally induced 
changes in prey availability have had such effects. 
The review indicated that demographic or popula-
tion changes from prey reductions either are clearly 
apparent without scientific study or are relatively 
subtle and require time series of monitoring data. 
It also noted that changes had occurred in first-year 
survival of  affected pinnipeds in all the examples 
identified. 

With regard to the draft biological opinion on 
the conser vation measures developed by the 
Council’s reasonable and prudent alternative com-
mittee, the panel expressed little confidence in the 
new analyses of telemetry data as a sound basis for 
drawing conclusions about the effectiveness of the 
reasonable and prudent alternative on the popula-
tion dynamics of  Steller sea lions.  It attempted to 
simulate the effects of the proposed measures but 
concluded that there were considerable doubts 
about the reliability of  such simulations.  The panel 
noted that under all the alternatives simulated, lo-
cal populations at the western and eastern extremes 
of the range were predicted to continue their de-
cline over the next 20 years. The panel reviewed 
the biomass ratio estimate used by the Service to 
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address the question of whether the fishery caused 
adverse modification of critical habitat. It con-
cluded that this analysis did not address the cen-
tral issue of local depletion and is inconsistent with 
the Service’s position that such depletion is a likely 
cause of  the recent decline of  sea lions.  They con-
cluded that the biomass ratio analysis has little merit 
with respect to the assessment of adverse modifi-
cation. 

With respect to research recommendations, 
the panel gave priority to assessing population 
trends and vital rates, and better understanding of 
mechanisms underlying the current decline in the 
western population of  Steller sea lions.  Research 
recommendations (not in order of priority) were 
listed as monitoring trends in population size and 
distribution, estimating vital rates, investigating the 
temporal and spatial scales of foraging, investiga-
ting sea lion diet, modeling efforts to integrate for-
aging and reproductive energetics, retrospective 
data analysis, and investigating the hypothesis of 
local depletion of  prey. 

E3/$ Fishery Harvest Strategy—In Novem-
ber 2002 the Council received a report from a dif-
ferent committee of seven scientists it had con-
vened to provide an independent scientific review 
of  the current harvest strategy implemented in fish-
ery management plans for the Bering Sea/Aleu-
tian Islands region and the Gulf of Alaska. The 
purpose of this review was to examine, among 
other things, the ecosystem effects of maintaining 
fished populations at or near 40 percent of their 
expected levels in the absence of fishing, also 
known as the F40% fishery harvest strategy.  The 
North Pacific Fishery Management Council uses 
this strategy to determine catch levels for Alaska 
groundfish. The panel concluded that in a single-
species context, the use of the F40%-based approach 
appears to have worked well for most of the fished 
stocks in the Bering Sea/Aleutian Islands region 
and the Gulf of Alaska. Rockfish and pollock in 
the Gulf  of Alaska were noted as exceptions.  The 
review cautioned that species that have low pro-
ductivity or episodic recruitment may be particu-
larly vulnerable to this system for determining catch 

levels.  With respect to ecosystem effects, the panel 
concluded that the current harvest strategy “makes 
only a slight adjustment for possible ecosystem 
needs” and that the procedure for doing so is ad 
hoc. 

The panel noted that fishing to achieve maxi-
mum sustainable yield in a single-species context 
“will inevitably reduce the equilibrium biomass 
very substantially from the unfished condition, and 
will inevitably shift considerably the age and size 
structure of  the target stock.  These changes to 
the target stock could propagate through the food 
web, and effect large changes in the populations 
of  other species.”  (Emphasis in original.) 

The panel further noted that 
(a) harvest management strategy, such 
as F40%, that by design reduces the biom-
ass of the target stock ... by a large frac-
tion, will, all other things being equal, 
reduce the total consumption by higher 
trophic levels by a similar large fraction, 
and we would expect the predator popu-
lations to be reduced accordingly....  And, 
in fact, all other things often are not 
equal, especially in ecosystems, and 
there are a variety of mechanisms 
whereby the reduction in target stock 
biomass by a harvest strategy such as 

could cause a more than propor-F40%
tional reduction in the populations of 
predators dependent on those same 
stocks for prey. 
The panel noted that the level of protection 

required for species that prey on target fish stocks 
is a policy decision. In this regard, the Magnuson-
Stevens Fishery Conservation and Management 
Act is not sufficiently explicit with respect to con-
flicts between utilization of fishery resources and 
protection goals.  Finally, the panel noted the im-
portance of  marine reserves in management aim-
ing to take into account ecological and ecosystem 
considerations and emphasized the importance of 
systematic and well-designed monitoring to an eco-
system-based management approach. 
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Pacific Walrus

(Ncnadmtrqnrl`qtr


chudqfdmr)

Walruses are subdivided into two subspecies: 

the Atlantic walrus (O. r. rosmarus) and the Pacific 
walrus (O. r. divergens).  The Pacific walrus is dis-
tributed along the continental shelf of the Bering 
and Chukchi Seas (Fig. 27).  In winter, they mostly 
occur in polynyas and open leads in two major con-
centrations—one south of St. Lawrence Island and 
the other in Bristol Bay.  In the summer, most fol-
low the retreating pack ice, migrating north into 
the Chukchi Sea. However, many adult males re-
main in the Bering Sea to rest and molt at terres-
trial haul-out sites. 

Because of their large size (they can weigh 
more than 3,500 lbs.) and prominent tusks, they 
are one of  the most recognizable pinnipeds (Fig. 
28). Walruses do not use their tusks to dig for 
food as is commonly believed. Rather, they use 
them for fighting and displays of dominance with 
other walruses, for defense against predators, as 
picks to pull themselves out of the water onto ice 
floes, and to kill and tear apart seals. 

Pacific walruses can live for up to 40 years. 
Unlike most pinnipeds, which produce pups every 
year, walruses produce calves every two to three 
years.  They breed in late winter and usually give 
birth in mid-May of  the following year.  Walruses 

feed mostly on clams and other benthic inverte-
brates in shallow waters, usually less than 80 m; 
however, some have been known to feed on ma-
rine mammals such as seals.  The species’ only non-
human predators are polar bears and killer whales, 
but adult walruses are formidable fighters and do 
not make easy prey. 

The preexploitation population size of the 
Pacific walrus is estimated at about 200,000 to 
250,000 animals.  For several thousand years, Na-
tive communities have hunted walruses for food, 
their hides, and their ivory with little or no appar-
ent effect on the population’s abundance.  Com-
mercial hunting of  the Pacific walrus began in ear-
nest in the mid-1800s, causing wide fluctuations 
in abundance over the next century.  Hunting ef-
fort was intense in the 1860s and again in the 1930s, 
with a peak in 1937–1938, when more than 8,000 
Pacific walruses were taken in Russia alone.  By 
the 1950s the population was reduced to approxi-
mately 50,000 to 100,000 animals.  In the 1960s 
the Soviet Union and the State of Alaska indepen-
dently established conservation measures to pro-
tect the Pacific walrus, and the population subse-
quently rebounded.  From 1975 to 1990 U.S. and 
Russian scientists conducted joint rangewide aerial 
surveys every five years to estimate abundance of 
the Pacific walrus population.  The last such sur-
vey in 1990 resulted in an estimate of 201,039 
animals. 

No surveys of  Pacific walrus have been con-
ducted since 1990, partly because they are expen-

Figure 27. Range of  the Pacific walrus.


sive and difficult to coordinate. In addition, past 
surveys produced population estimates with such 
wide-ranging confidence intervals that they were 
of  little value for detecting population trends. 
Given the age and limitations of  past surveys, there 
is no reliable information on current trends in abun-
dance. However, reports from Native hunters and 
scientists of thin animals and low calf production 
and sur vival have led to concerns about the 
population’s status. 

The Fish and Wildlife Service is the lead fed-
eral agency responsible for conservation of  wal-
ruses.  The Service carries out its walrus conser-
vation program in close cooperation with the 
Alaska Eskimo Walrus Commission, an organiza-
tion of  Native walrus hunters established in 1978 
to help conserve the walrus population, the Alaska 
Department of  Fish and Game, and the U.S. Geo-
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Figure 28. Walruses are easily distinguished from other pinnipeds by their prominent tusks.  Their genus name, 
Odobenus, is from the Greek word for tooth. (Photograph by Lloyd Lowry and Kathy Frost.) 

logical Survey.  They are also aided by university 
researchers and environmental groups. 

In 1994 the Fish and Wildlife Service adopted 
a Pacific walrus conservation plan to help guide 
research and management of  walruses. As dis-
cussed in previous annual reports, the plan was 
developed following recommendations by the Ma-
rine Mammal Commission, the Alaska Eskimo 
Walrus Commission, and Native communities. 

At its 2001 annual meeting in Anchorage, 
Alaska, the Marine Mammal Commission con-
ducted a comprehensive review of  the walrus re-
search and management program.  Following that 
review, the Commission wrote to the Fish and Wild-
life Service on 28 December 2001 making recom-
mendations regarding population assessment, har-
vest monitoring, international cooperation, and co-
management activities.  The Service replied on 20 
March 2002. The details of the recommendations 
and the Service’s responses are described below. 

Subsistence Harvest 
Walruses are an essential economic and cul-

tural resource for Native communities in Alaska 
and Russia. They provide food, as well as ivory 
and hides for Native handicrafts.  The annual wal-
rus hunts and handicrafts they support are impor-
tant for maintaining cultural traditions and as a 
source of  income for Native communities. 

The Marine Mammal Protection Act allows 
the harvest of  marine mammals by Alaska Natives 
for subsistence purposes or for making authentic 
Native articles of handicrafts and clothing, pro-
vided the take is not wasteful. If a marine mam-
mal population is below its optimum sustainable 
population level, Native takes are subject to regu-
lation by the Fish and Wildlife Service.  Because 
the most recent abundance survey was conducted 
in 1990, there is no reliable current estimate of 
population size. As noted, there are some signs 
that the population may have declined in recent 
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decades, but in the absence of  recent survey data, 
it is not known if  the Pacific walrus population is 
at or below its optimum sustainable population 
level or precisely what level of  harvest would be 
safe. 

The Service and the walrus commission work 
together with Native communities to manage the 
subsistence harvest, collect biological samples from 
harvested animals, and monitor the walrus popu-
lation. The subsistence harvest in Alaska is moni-
tored two ways:  through ivory tagging and a data 
collection and biological sampling program. The 
Fish and Wildlife Service initiated the walrus ivory 
marking, tagging, and reporting program in 1988 
to help monitor the harvest and prevent illegal 
trade in ivory.  It requires that all walrus tusks be 
tagged within 30 days after a walrus is taken.  Be-
cause calves, which lack tusks, are also taken, and 
because compliance with tagging requirements is 
less than 100 percent in some villages, tagging data 
do not reflect all walruses that are landed.  In the 

1960s and 1970s the Alaska Department of Fish 
and Game carried out a harvest monitoring pro-
gram that the Service took over in 1980.  The pro-
gram employs people in the four principal walrus 
hunting villages to record catch data and collect 
biological samples as hunters return from their 
hunts. The Service derives its harvest estimates 
by comparing and extrapolating data from the two 
programs. 

Some walruses sink and are not recovered 
after they are shot. No current records are kept on 
the number of  walruses struck and lost; however, 
an analysis of data collected between 1952 and 
1972 suggested that 42 percent of  walruses shot 
during the hunt in Alaska were not recovered. 
Using this ratio as a correction factor results in 
annual estimates of  the number of  walruses struck 
and lost, and therefore the total number of wal-
ruses killed in Alaska Native hunts (Table 7). 
Based on the harvest monitoring program and tusk 
tagging, the estimated catch level in Alaska for 
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2001 (the latest year for which complete data are 
available) was 1,806 walruses, much lower than in 
1999 or 2000. Preliminary data from the marking, 
tagging, and reporting program in 2002 include 
1,475 walruses as of  the end of  the year. This 
suggests that the 2002 catch level will be similar 
to the number taken in 2001 when 1,404 tusks were 
tagged. 

Walrus Harvest in Russia 
The Fishery Department in the Russian 

Federation’s Agricultural Ministry is the agency re-
sponsible for managing walruses in Russia.  Since 
1992 only Native people have been allowed to 
harvest walruses in Russia. Current harvest limits 
set by the Fishery Department are 3,000 walruses 
annually.  Due to severe economic constraints, 
Russia suspended its walrus harvest monitoring and 
research programs in 1998. Recognizing the need 
for estimates of  the Russian subsistence harvest, 
in 1999 the Alaska Eskimo Walrus Commission 
and the Fish and Wildlife Service secured funding 
from various sources, including the North Slope 
Borough and the National Park Service, to train 
and support Native villagers from the Chukotka 
region in Russia in the collection of  walrus har-
vest data. That support continued through 2002. 
Harvest monitors reported a Russian catch of 
1,332 walruses in 2001. 

In its 28 December 2001 letter to the Fish 
and Wildlife Service, the Marine Mammal Com-
mission commended the Service and the Alaska 
Eskimo Walrus Commission for their cooperative 
and effective efforts to estimate harvest levels in 
Alaska. The letter also recommended that the Ser-
vice advise the Native hunters of the uncertain 
status of  the Pacific walrus population and the 
potential risk of overexploitation, and that it would 
be unwise to increase the number of  walruses 
taken for subsistence purposes, given the current 
uncertainties.  In its 20 March 2002 response, the 
Service agreed with the Commission’s concerns and 
outlined ways that it planned to work with the 
Alaska Eskimo Walrus Commission to communi-
cate with Native hunters and communities.  Iden-
tified methods included annual visits to walrus-
harvesting villages, presentations at meetings of 
the Alaska Eskimo Walrus Commission, and prepa-
ration and distribution of  a bulletin to walrus hunt-
ers. 

Research 
Section 117 of the Marine Mammal Protec-

tion Act requires that the Secretaries of Commerce 
and the Interior prepare and periodically update 
stock assessment reports for each marine mammal 
population in U.S. waters.  Those reports are used 
to help manage interactions between marine mam-
mals and commercial fisheries and must take into 
account all sources of  human-related mortality. 
The reports must include estimates of each 
population’s size and a potential biological removal 
(PBR) level. The latter is calculated using a for-
mula designed to estimate how many animals can 
be removed annually from the marine mammal 
stock (not including natural mortality) while main-
taining a high degree of assurance that the stock 
will remain at or increase toward its optimum sus-
tainable population level.  Variables include the 
best estimate of minimum population size. In 2002 
the Service completed a new stock assessment re-
port for the Pacific walrus population.  Because of 
the lack of  recent survey data, the assessment did 
not include a population estimate or an estimate 
of  PBR. As a result, it is not possible to determine 
if  subsistence harvests are sustainable. 

A rangewide walrus population survey has not 
been done since 1990, partly because surveys pro-
duced abundance estimates with very wide confi-
dence intervals.  Factors limiting the precision of 
rangewide aerial surveys are the vast and remote 
areas to be covered; frequent fog and bad weather; 
the patchy, unpredictable distribution of  walruses; 
uncertainty as to the proportion of  walruses in the 
water and not visible to observers at the time of  a 
survey; and difficulty in counting animals that are 
visible only briefly from passing survey planes and 
that tend to haul out in large, tightly packed groups.

  In 2000 the Fish and Wildlife Service and 
U.S. Geological Survey held a workshop to evalu-
ate methods for determining the abundance and 
status of Pacific walruses.  Participants recom-
mended a series of studies to develop or improve 
survey methods: (1) develop and test techniques 
to use satellite telemetry to develop a correction 
factor for the proportion of  walruses at sea during 
the time of  the survey; (2) investigate new remote 
sensing technologies (i.e., using satellite imaging 
and thermal sensors) to count animals on land and 
to assess haul-out distribution patterns on sea ice; 
(3) assess mark-recapture methods as an alterna-
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tive to rangewide aerial surveys; (4) reexamine past 
survey designs for insights into optimal time and 
amount of  survey effort required; and (5) test video 
systems to verify and document observer counts 
during aerial surveys. 

After reviewing research in each of these ar-
eas at its October 2001 annual meeting, the Ma-
rine Mammal Commission wrote to the Fish and 
Wildlife Service in December 2001, recommend-
ing that it design, schedule, and complete a new 
rangewide walrus population survey by 2005 or 
sooner if prospects for effective new techniques 
prove promising. The Commission also recom-
mended that, as soon as a new survey is sched-
uled, the Service produce a draft survey design and 
sampling protocol and convene a meeting with rep-
resentatives of  the U.S. Geological Survey, the 
Alaska Eskimo Walrus Commission, Russian sci-
entists, the Alaska Department of Fish and Game, 
the Marine Mammal Commission, and other inter-
ested parties to review the survey design.  In its 20 
March 2002 response to the Commission, the Ser-
vice agreed that 2005 was a reasonable target for 
conducting a new walrus survey and that it would 
develop a timeline and survey design for review by 
all parties.  Based on promising results from re-
mote sensing studies (see below), the Service is 
optimistic about developing a survey design by the 
end of 2003. 

Satellite Telemetry—One of  the highest-
priority recommendations by participants at the 
2000 workshop was for satellite telemetry studies 
to develop more accurate correction factors for 
survey counts.  One of  the problems with previ-
ous population estimates has been a lack of infor-
mation on the amount of  time that walruses spend 
in the water and thus are unseen by survey teams. 
Satellite tagging was identified as a way to deter-
mine the proportion of  time walruses spend in the 
water versus time spent hauled out on ice. Be-
cause Pacific walruses live in the pack ice far from 
shore for much of the year, they are often difficult 
to access.  In addition, they are large animals that 
are difficult to sedate and dangerous to handle. 
Thus, safe, reliable techniques for applying satel-
lite tags to walruses are not yet available.  The U.S. 
Geological Survey embarked on a project in 2002, 
partially funded by the Marine Mammal Commis-
sion (see Chapter VIII), to develop remote tagging 

capability so that a large number of animals can be 
tagged without having to be captured. 

Remote Sensing—Participants at the 2000 
workshop also recommended investigating the use 
of remote sensing to help in the population assess-
ment. The original goal was to use remote sensing 
to identify walrus distribution at the time of  the 
survey to help stratify aerial survey effort.  How-
ever, results of studies in 2001 at Bristol Bay 
showed that counts derived from IKONOS satel-
lite imagery corresponded closely to actual counts 
made that same day, indicating that this technique 
may be useful in deriving abundance estimates.  In 
addition, thermal imaging has shown promise in 
accurately estimating walrus abundance in real time. 
Therefore, in 2002 the Fish and Wildlife Service 
continued efforts to explore the possibility of us-
ing remote sensing and thermal imagery to aid in 
estimation of abundance. 

Biomonitoring—In its December 2001 let-
ter to the Service, the Marine Mammal Commis-
sion recommended that the Service and the Alaska 
Eskimo Walrus Commission organize and imple-
ment an expanded long-term program to annually 
collect and archive a representative sample of wal-
rus tissues from animals harvested at the various 
hunting villages in Alaska and, as possible, Russia. 
The Commission believed that the subsistence har-
vest offered an underutilized opportunity to col-
lect biological samples for several areas of research, 
including age-specific reproduction, prey selection, 
contaminant levels, and other life history param-
eters.  A sample series extending across a time span 
of decades could offer valuable insights into the 
population’s status and causes of  population trends 
that would not be possible otherwise. In its 20 
March 2002 response, the Service advised that it 
anticipated receiving funding under a co-manage-
ment initiative under the Marine Mammal Protec-
tion Act to identify sample collection priorities.  As 
a related matter, the Service noted that results from 
samples obtained from past subsistence harvests 
had shown that contaminant concentrations were 
considerably lower than values reported for Atlan-
tic walrus and populations of  other arctic pinni-
peds.  In 2002 the Service received $1.27 million 
to support work under cooperative agreements. 
Approximately one-third of that amount went to 
the Alaska Eskimo Walrus Commission, which 
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planned to use part of those funds to convene a 
workshop in 2003 to formulate a detailed research 
plan, including a harvest biomonitoring program. 

Co-Management Activities
Section 119 of the Marine Mammal Protec-

tion Act allows for the Fish and Wildlife Service 
to enter into cooperative agreements with Alaska 
Native organizations to conserve marine mammals 
and manage subsistence harvests.  In 1997 the Fish 
and Wildlife Service entered into such an agree-
ment with the Alaska Eskimo Walrus Commission 
to formalize and strengthen joint walrus conser-
vation efforts.  In 2002 the Service disbursed ap-
proximately $400,000 to the walrus commission 
to support its annual meeting, harvest monitoring 
programs, and a youth internship program. 

International Cooperation 
Recognizing mutual interests in conserving 

marine mammal populations that range across the 
U.S.–Russian border, the Fish and Wildlife Service 
initiated steps after the breakup of  the former So-
viet Union to formalize cooperative arrangements 
for research and management activities on Pacific 
walruses, as well as polar bears. A protocol ex-
pressing mutual interests in negotiating a bilateral 
agreement on polar bears was signed in 1992 and a 
similar agreement was signed on Pacific walruses 
in 1994. 

U.S. and Russian officials agreed to complete 
negotiations on the polar bear agreement before 
proceeding to negotiate the walrus 
agreement. The polar bear agreement 
was signed in October 2000 and sent 
to the Senate on 15 July 2002 where 
it awaits ratification. No steps were 
taken in 2002 to advance a similar 
agreement with respect to the Pacific 
walrus.  As noted, however, the Ser-
vice and members of the Alaska Na-
tive community continue to cooper-
ate on efforts to monitor walrus har-
vests in both the United States and 
Russia and to carry out various wal-
rus research initiatives. 

Figure 29. New genetic information on 
harbor seals may result in a redefinition 
of stock structure. (Photo courtesy of 
Lloyd Lowry and Kathy Frost.) 
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Harbor Seals in Alaska

(Ognb`uhstkhm`qhbg`qchh)


Harbor seals (Fig. 29) are nonmigratory ma-
rine mammals found in subarctic and temperate 
waters of the North Atlantic and North Pacific 
Oceans and contiguous seas.  In the North Pacific, 
their distribution extends from San Ignacio Lagoon, 
Mexico, around the North Pacific Rim to Hokkaido, 
Japan, and into the Bering Sea to the Pribilof Is-
lands and northern Bristol Bay. They generally are 
found near shore in estuaries or protected waters 
but may range far out to sea in deep pelagic waters 
or up freshwater rivers and into lakes. 

The National Marine Fisheries Service is the 
lead federal agency responsible for the management 
and conservation of  harbor seals in U.S. waters. 
The Protected Resources Division of the Alaska 
Regional Office has the lead management respon-
sibility in Alaska. Harbor seals are taken by Alaska 
Natives for subsistence purposes and are co-man-
aged by the Service and the Alaska Native Harbor 
Seal Commission. Research support is provided 
by the Service’s National Marine Mammal Labora-
tory of the Alaska Fisheries Science Center and 
the Southwest Fisheries Science Center.  Research 
is also conducted by the Alaska Department of 
Fish and Game, the Alaska Native Harbor Seal 
Commission, the Alaska SeaLife Center, scientists 
from various universities, and the National Park 
Service in Glacier Bay National Park and Preserve. 
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Stock Identification 
Until recently, the National Marine Fisheries 

Service recognized three management units of  har-
bor seals in Alaska. However, it recently deter-
mined that these units are no longer consistent with 
the best available scientific information on stock 
structure.  New genetic information shows that 
harbor seals in Alaska have limited dispersal pat-
terns and may be divided into 12 or more stocks. 
For that reason, the Alaska Regional Scientific 
Review Group wrote to the Service on 13 Decem-
ber 2000 recommending that the Service redefine 
harbor seal stocks and stock boundaries in Alaska. 
Redefinition is required to (1) establish appropri-
ate management units, (2) interpret counts and 
trends and determine stock status, (3) identify 
stock-specific research needs, and (4) ensure that 
appropriate management measures are in place for 
each stock.  At the Commission’s 14–16 Novem-
ber 2001 annual meeting in Anchorage, the Ser-
vice presented the new genetic information and 
indicated that they would be proceeding with re-
definition of  stock structure based on that and other 
information. The Marine Mammal Commission 
concurred with that decision in a 31 December 2001 
letter to the Service. 

On 26 August 2002 the Service published in 
the Federal Register a notice indicating that the Ser-
vice and the Alaska Native Harbor Seal Commis-
sion had outlined a process for redefining harbor 
seal stock structure.  The process includes (1) pub-
lic notification of the genetics results that indicated 
multiple stocks, (2) solicitation of additional in-
formation pertinent to the stock structure ques-
tion, and (3) discussion and recommendations re-
garding the use of  the existing information to des-
ignate stock structure.  The genetics data have been 
peer-reviewed at a number of scientific meetings 
and published in a scientific journal. The Federal 
Register notice solicited additional information per-
tinent to this issue. 

On 25 September 2002 the Marine Mammal 
Commission responded to the Service’s notice and 
concurred with the overall importance of the ge-
netics data in stock identification. The Commis-
sion questioned a reference by the Service to the 
use of  nonscientific information for the purposes 
of  determining harbor seal stock structure and re-
quested that all information be made publicly avail-
able to allow meaningful review.  The letter em-
phasized the need first to describe stocks on the 

basis of  the best available information and then 
adapt management programs to that information, 
rather then define stocks to suit existing manage-
ment. Finally, the letter indicated that a number 
of harbor seal stocks in Alaska may be below their 
optimum sustainable population range. Suitable 
management responses to these declines have been 
delayed due, in part, to the need for resolving the 
stock structure issue.  For that reason, the Marine 
Mammal Commission recommended that the Ser-
vice, with the Alaska Native Harbor Seal Com-
mission, move forward expeditiously to (1) rede-
fine stock structure in accordance with the new 
scientific information, (2) review the status of  the 
newly defined stocks, and (3) develop and imple-
ment suitable recovery and conservation measures. 
At the end of  2002 the Service and the Alaska 
Native Harbor Seal Commission had not yet held 
final discussions on the use of  the new informa-
tion to redefine stock structure. 

Abundance and Trends 
In Alaska, the Service monitors harbor seal 

abundance by dividing the state into five regions 
and counting seals in a different region each year. 
Thus, the harbor seal population of the entire state 
is assessed every five years.  In addition, the Alaska 
Department of Fish and Game assesses popula-
tion trends in five areas by conducting annual or 
biennial counts near Ketchikan and Sitka, in Prince 
William Sound, around the Kodiak Archipelago, 
and in Bristol Bay.  Additional research is conducted 
by the Service and the Department to (1) charac-
terize haul-out patterns so that the number of seals 
counted can be adjusted or expanded to a total 
abundance estimate and (2) correct the counts by 
removing variability due to factors such as tide, 
time of  day, weather, wind speed, direction, cloud 
cover, and visibility. 

Southeast Alaska—The Service’s most re-
cent estimate of harbor seals in Southeast Alaska 
was 37,450 based on adjusted counts during the 
autumn molt in 1993. Trend surveys have shown 
that harbor seal numbers near Ketchikan increased 
about 7.4 percent annually from 1983 to 1998, with 
a slowing of population growth to about 5.6 per-
cent annually from 1994 to 1998. Before passage 
of the Marine Mammal Protection Act, tens of 
thousands of harbor seals were killed in Alaska for 
commercial purposes and because they were con-
sidered to be competitors for commercially valu-
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able fish species.  The recent increase in harbor 
seal abundance near Ketchikan may represent re-
covery from the preceding period of population 
reduction. Near Sitka, adjusted counts increased 
at about 0.7 percent annually from 1984 to 2001, 
but suggest a decrease from 1995 to 2001 at about 
-0.4 percent annually.  In Glacier Bay, recent analy-
ses of data from 1992 to 2002 indicate an unex-
plained harbor seal decline of 14.5 percent annu-
ally. Although harbor seals in Southeast Alaska 
are generally thought to be increasing, this conclu-
sion is based largely on trends in the Ketchikan 
region and is not consistent with the trends near 
Sitka or in Glacier Bay. 

Gulf of Alaska and Aleutian Islands—The 
Service’s most recent estimate of  harbor seal num-
bers in the Gulf of Alaska (including the Aleutian 
Islands) is 35,981 based on surveys conducted in 
1996. This number appears to have declined sig-
nificantly over the past several decades.  Counts in 
Prince William Sound decreased by about 63 per-
cent from 1984 to 1997. The decline started be-
fore the Exxon Valdez oil spill in 1989, but was 
most severe in the year of the spill. Over the past 
decade seal abundance in this area has declined at 
3 to 4 percent annually.  Counts in the Kodiak Ar-
chipelago from 1976 to 1992 revealed an even 
more severe decline. During that period, counts 
on Tugidak Island (south of  Kodiak Island) 
dropped from nearly 7,000 to fewer than 1,000, a 
decline of 85 to 90 percent. From 1993 to 2001 
adjusted counts in the Kodiak area increased at 
about 6.6 percent annually although the number 
of harbor seals in this region still remains signifi-
cantly depressed relative to numbers observed in 
the 1970s. 

The first survey specifically designed to cen-
sus harbor seals in the Aleutian Islands was con-
ducted by the Service in 1994 and resulted in an 
unadjusted population estimate of 3,489. Because 
counts were not conducted in the Aleutian Islands 
before 1994, trends in this region cannot be as-
sessed. The Service conducted harbor seal sur-
veys in the Aleutian Islands in 1999 and in the Gulf 
of  Alaska in 2001 but the results of  these surveys 
are not yet available. 

Bering Sea—The Service’s most recent esti-
mate of harbor seal abundance in the Bering Sea is 
13,312, based on surveys conducted during the 
autumn molt in 1995. In this region, the status 
and trends of harbor seals are less clear due to lim-

ited baseline data and the undetermined influence 
of  covariates (e.g., some counts were conducted 
during the pupping season whereas others were 
conducted during the molting season; the effects 
of tides may be considerable but were not ac-
counted for in the surveys).  Nonetheless, the avail-
able data suggest a significant decline, at least in 
some areas.  Counts on Otter Island in the Pribilof 
Islands declined by more than 80 percent from 
1,175 in 1974 to 202 in 1995. Counts on the north 
side of the Alaska Peninsula declined by more than 
60 percent from 1975 to 1995, or about 3.5 per-
cent per year.  Harbor seal numbers in northern 
Bristol Bay also declined in the 1970s and 1980s. 
In the 1990s counts during the pupping and molt-
ing periods in Nanvak Bay in the northern Bristol 
Bay region increased at 9.2 percent and 2.1 per-
cent annually, respectively, indicating that some 
reversal of  the previous decline may be occurring. 
However, counts in this region (and elsewhere in 
the Bering Sea region) may be unreliable because 
of the possible misidentification of spotted seals 
as harbor seals. Adjusted counts in Bristol Bay 
from 1998 to 2001 indicate that harbor seal num-
bers in this region may be stable or declining slowly. 
The Service conducted a survey of  harbor seals in 
the Bering Sea in 2000, but the results are not yet 
available. 

Factors Contributing to the Harbor Seal 
Decline—A range of factors may have contrib-
uted to the observed declines of  harbor seals in 
Alaska. These may vary by region and by time. 
Natural factors could include ecosystem changes 
that alter the quality and quantity of available food 
or habitat; predation by killer whales, sharks, and 
Steller sea lions; disease; and emigration. Human-
related factors could include past commercial har-
vests, illegal killing, subsistence harvests by Alaska 
Natives, incidental mortality in fisheries, reduced 
fitness due to contaminants, entanglement in ma-
rine debris, and changes in the quality or quantity 
of available food or habitat due to fisheries re-
moval of  prey (e.g., competition for important prey 
species). Available data are not sufficient to evalu-
ate the relative importance of each of these fac-
tors in the decline of harbor seals in Alaska. 

Co-Management of Harbor Seals
Beginning in 1992 the National Marine Fish-

eries Service contracted with the Alaska Depart-
ment of  Fish and Game to survey Native house-
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holds to estimate the number of harbor seals taken 
annually for subsistence purposes.  From 1992 to 
2001 (excluding 1999), estimates of the annual 
harvest were between about 2,000 and 2,900 ani-
mals.  The most recent survey was for 2001 and 
indicated 1,797 seals were harvested and 234 were 
struck and lost for an estimated total of  2,031 seals. 
Estimates of  the subsistence harvest in 2002 are 
not yet available. 

Because harbor seals are a traditional subsis-
tence resource for Alaska Natives, the Service 
works with Alaska Native groups on matters per-
taining to subsistence hunting and related research. 
On 29 April 1999 the Service and the Alaska Na-
tive Harbor Seal Commission signed a co-manage-
ment agreement pursuant to section 119 of the 
Marine Mammal Protection Act. The purposes of 
the agreement were to (1) develop an annual ac-
tion plan for co-management of the subsistence 
harvest of  harbor seals, (2) promote the sustained 
health of harbor seal populations to protect Alaska 
Native culture, (3) promote scientific research to 
support management decisions, (4) identify and 
resolve management conflicts, and (5) provide in-
formation to subsistence hunters and the public at 
large to increase understanding of the sustainable 
use, management, and conservation of  harbor seals. 
The agreement establishes a harbor seal co-man-
agement committee comprising three members 
each from the Alaska Native Harbor Seal Com-
mission and the National Marine Fisheries Service. 
The primary purpose of the committee is to de-
velop the annual action plan, the main elements 
of  which are population monitoring, harvest man-
agement, education, and research recommenda-
tions. 

In September 2000 the Service and the har-
bor seal commission held a workshop in Juneau, 
Alaska, to identify specific objectives for the first 
action plan under the co-management agreement. 
Workshop participants were invited from academia, 
federal and state governments, and Alaska Native 
tribes on the basis of their expertise in population 
monitoring, harvest management, and education. 
The workshop resulted in the formulation of  an 
action plan for 2001 setting forth responsibilities 
for both the Service and the commission. 

The co-management agreement between the 
Service and the Alaska Native Harbor Seal Com-
mission provides for cooperative monitoring of the 
subsistence harvest and an opportunity for research-

ers and Alaska Native hunters to conduct coop-
erative research using biological samples collected 
from harvested animals. The sampling efforts pro-
vide tissues and information that can be used to 
address research questions on topics including, but 
not limited to, stock structure, diet, health and 
condition, contaminant loads, and age and sex com-
position of  harvested animals and the wild popu-
lation. By taking advantage of the sampling op-
portunities provided by the subsistence harvests, 
scientists and hunters provide important informa-
tion that is difficult to collect with nonlethal study 
methods. 

At its 2001 annual meeting, the Marine Mam-
mal Commission was informed that the Alaska 
Native Harbor Seal Commission and the Service 
were working to improve cooperation on joint re-
search efforts.  The Alaska Department of  Fish 
and Game, which has played a key role in harbor 
seal research in Alaska for several decades, has also 
participated in cooperative research on harbor seals. 
The contributions of these and other research par-
ticipants (e.g., the Alaska SeaLife Center and re-
searchers from various universities) should enhance 
the results of the sample program, but the infra-
structure for such cooperation appears to require 
additional development.  For that reason, in its let-
ter of 31 December 2001 the Commission recom-
mended that the Service continue to work closely 
with the Alaska Department of Fish and Game 
and the Alaska Native Harbor Seal Commission to 
ensure that they are able to take full advantage of 
the sampling opportunities associated with the sub-
sistence harvest. 

Funding
Over the past decade Congress has allocated 

funds for various research and management 
projects related to harbor seals in Alaska. Those 
funds have been administered through the National 
Marine Fisheries Service in the form of  grants and 
contracts, and have provided the support for basic 
research on harbor seals, monitoring of subsistence 
harvests, and related activities.  In each of  fiscal 
years 2000 and 2001, the total amount to be allo-
cated for these purposes was about $900,000. Al-
though historically the majority of these funds were 
directed toward the harbor seal research program 
in the Alaska Department of Fish and Game, Con-
gress revised the allocation of those funds for fis-
cal year 2002, dividing the allocation between the 
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Alaska Native Harbor Seal Commission and the 
Alaska SeaLife Center.  The state’s research pro-
gram was continued through cooperative efforts 
with the Service and the Alaska SeaLife Center. 
At the end of  2002 funding to maintain the state’s 
program in 2003 and beyond had not been identi-
fied. This program carries out important long-term 
research to provide scientific information needed 
for management. Such research includes studies 
of population abundance and trends, vital rates 
(survival and reproduction), other life history char-
acteristics (e.g., pupping and molting phenology), 
foraging patterns and diet, distribution and move-
ment patterns, and contaminant levels in seals and 
their effects.  The loss of  funding for the state pro-
gram will likely have a significant impact on man-
agement of harbor seals in Alaska. 

In 2002 the Alaska Native Harbor Seal Com-
mission received $439,000. The commission used 
those funds to assess statewide subsistence har-
vests of harbor seals and Steller sea lions (in col-
laboration with the Subsistence Division of the 
Alaska Department of Fish and Game); hire a sur-
vey coordinator; support collection, processing, and 
archiving of  tissue samples from harvested ani-
mals; coordinate with researchers who may use the 
samples for research; and hold a workshop of re-
searchers from around the state to review studies 
of  vessel disturbance and its effects on harbor seals. 

In 2002 the Alaska SeaLife Center also re-
ceived $439,000. They used those funds to de-
ploy remote-controlled video cameras to monitor 
harbor seal numbers and haul-out activity in Aialik 
Bay; document vessel traffic in the region and the 
effects of vessels on harbor seal activity patterns; 
study the health, condition, and diet of harbor seals 
using captive animals; monitor movement patterns, 
health and condition, and vital rates of wild seals; 
process and distribute samples from the subsistence 
harvest to examine contaminant levels; and obtain 
reproductive tracts to investigate reproductive pa-
rameters. 

Each of these organizations—the Alaska De-
partment of Fish and Game, the Alaska Native 
Harbor Seal Commission, and the Alaska SeaLife 
Center—has the potential to contribute signifi-
cantly to research needed for management and con-
servation purposes.  The amount of  funding and 
the manner in which the funds are distributed among 
these programs could have significant implications 
for harbor seals in Alaska. At the end of 2002 it 

was not clear how much funding will be available 
from federal sources in fiscal year 2003 or how the 
funds would be distributed. 

Sea Otter

(Dmgxcq`ktsqhr)


Before commercial hunting began in the mid-
1700s, an estimated 150,000 to 300,000 sea otters 
occurred in coastal waters throughout the rim of 
the North Pacific Ocean from northern Japan to 
Baja California, Mexico.  In 1911 hunting was pro-
hibited under the terms of  an international treaty 
for the protection of North Pacific fur seals and 
sea otters signed by the United States, Japan, Great 
Britain (for Canada), and Russia. By then, only a 
few thousand otters remained. The survivors were 
scattered among small colonies in remote areas of 
Russia, Alaska, British Columbia, and central Cali-
fornia. 

After 1911 sea otters recolonized or were re-
introduced into much of their historic range. By 
1972, when the Marine Mammal Protection Act 
was passed, the California population had grown 
from as few as 50 to more than 1,000 individuals 
and had recolonized more than 370 km (200 mi) 
of the California coast. By the 1980s, remnant 
groups in Alaska had recolonized much of their 
historic range and grown in abundance to levels 
that may have approached historic levels.  Several 
hundred otters were moved from Amchitka Island 
and Prince William Sound, Alaska, in the late 1960s 
and early 1970s to reestablish populations in south-
eastern Alaska and along the outer coasts of Wash-
ington and Oregon. The Oregon translocation 
failed, but the Washington population has grown 
steadily after a slow start. However, by the early 
to mid-1990s surveys indicated that populations 
in certain regions of Alaska had experienced sharp 
declines, and that growth and recovery had unex-
pectedly ceased in California. This section reviews 
the status and major issues pertaining to research 
and management of  sea otters in Alaska, Washing-
ton, and California. 

Sea Otters in Alaska 
The range of sea otters in Alaska extends from 

the southeastern tip of the state to Attu Island near 
the western end of the Aleutian Islands in a nearly 
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Gulf of Alaska in 1996, Prince William Sound in 
1999, and the Cook Inlet/Kenai Fjords region in 
2002. The sum of  these surveys provides a best 
estimate of 16,552 otters and a minimum estimate 
of  13,955 otters. The majority of  those animals 
occur in Prince William Sound, where an estimated 
750 to 2,650 otters were killed in 1989 as a result 
of  the Exxon Valdez oil spill. Scientists from the 
U.S. Geological Survey estimate that, after the ini-
tial mortality from the spill, sea otter numbers in 
the western portion of the Sound increased by 
about 750, but have not changed since 1994. The 
2002 estimate of sea otters in the Cook Inlet/Kenai 
Fjords area is slightly higher than an estimate from 
1989. Based on these estimates, the Service be-
lieves that the number of sea otters in south-cen-
tral Alaska is stable or increasing slightly. 

Estimates of sea otter abundance and trends 
for southwestern Alaska (Alaskan Peninsula and 
Bristol Bay coasts, and Aleutian, Barren, Kodiak, 
and Pribilof Islands) contrast significantly with 
those in other regions of the state. A combination 
of  surveys conducted throughout this region dur-
ing the period from 2000 to 2002 indicates a best 
estimate of the total population of 41,474 otters 
and a minimum estimate of  33,203 otters.  Sur-
veys in the late 1950s and early 1960s indicated 
that sea otters in this region were recovering from 
the exploitation before 1911 and data collected in 
the 1980s indicate that they may have reached 
55,000 to 74,000 animals.  Beginning in 1992, how-
ever, evidence indicated that sea otter numbers 

continuous arc stretching nearly 2,000 miles (Fig. 
30). Because of their vast geographic range, re-
search and management of sea otters present sig-
nificant challenges due to the logistical difficulties 
associated with working in remote sites and the 
accompanying expense. As a result, abundance and 
trends of the species and the variable factors af-
fecting them are evaluated by combining informa-
tion from various subregions to provide an overall 
assessment. 

Abundance and Trends—The Fish and 
Wildlife Service’s most recent estimate of  abun-
dance in southeastern Alaska (from Cape Yakataga 
to the Dixon Entrance) is based on a combination 
of  adjusted boat and aerial surveys conducted be-
tween 1994 and 1996. They indicate a best esti-
mate of 12,632 otters and a minimum estimate of 
9,266 otters, but the data are becoming outdated 
and less reliable as indicators of current abundance. 
The current population descended from 412 ani-
mals translocated from Prince William Sound in 
the late 1960s, and the translocation undoubtedly 
has been a success.  Unpublished results of  sur-
veys conducted in the Cross Sound/Icy Strait area 
and in Glacier Bay since 1994 indicate continued 
growth, at least in these areas.   Nonetheless, it is 
not clear that these observations are representa-
tive of trends throughout southeastern Alaska and, 
currently the overall trend in this region is uncer-
tain. 

The Service’s most recent estimate of  abun-
dance for south-central Alaska (from Cape 
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were declining in a number of areas in the south-
western part of  the state.  An aerial survey of  the 
Aleutian Islands in 1992 revealed declines of more 
than 50 percent since 1965 in the central Aleutian 
Islands.  These results were corroborated by inde-
pendent boat surveys in the 1990s.  In 2000 the 
aerial survey was repeated and found an overall 
decline of  70 percent since 1992.  Surveys of  the 
Alaskan Peninsula in 2000 and 2001 indicated that, 
since 1986, otter numbers had declined by more 
than 90 percent along the southern coast of the 
Alaskan Peninsula and between 30 to 50 percent 
along the northern coast. A 2001 survey of  the 
Kodiak Archipelago indicated a decline of as much 
as 40 percent since 1994. 

Causes of the Declines—The causes of the 
declines in southwestern Alaska are uncertain. 
Some evidence suggests that in certain regions (i.e., 
the central Aleutian Islands) the declines are due 
to increased mortality, perhaps due to killer whale 
predation. One hypothesis put forth to explain the 
declines is that the harvesting of  nearly 500,000 
large whales in the North Pacific (including the Gulf 
of Alaska and the Bering Sea) in the 1950s to 
1970s may have reduced the availability of prey 
for killer whales, which then shifted their foraging 
to Steller sea lions.  Because sea lion numbers have 
declined by 85 percent or more since the 1970s, 
the killer whales may have again altered their for-
aging patterns to include sea otters, leading to their 
decline. In view of the extensive range of sea ot-
ters in southwestern Alaska and recent reports that 
the number of marine mammal–eating killer whales 
is relatively small, the extent to which this hypoth-
esis may explain the decline of sea otters is not 
clear.  It is also not clear that the factors causing 
the decline are the same in all areas or have been 
the same throughout the period of the decline. 

Stocks and Status—Immediately after its 
2000 survey, the Fish and Wildlife Service desig-
nated the sea otter in the Aleutian Islands (Unimak 
Pass to Attu Island) as a candidate species for list-
ing under the Endangered Species Act. Due to 
lack of funding no action was taken on the listing 
proposal in 2000 or the first half of 2001. In Au-
gust 2001 the Center for Biological Diversity peti-
tioned the Service to list the entire Alaska stock 
of sea otters as depleted under the Marine Mam-
mal Protection Act. The Service denied the peti-
tion in November 2001.  It based its determina-
tion on phylogeographic evidence that sea otters 

in Alaska actually comprise three se-parate stocks 
(southeast, south-central, and southwest) and that 
the southeastern and south-central stocks appear 
to be stable or increasing.  In its notice, the Service 
stated that it planned to formally recognize three 
separate stocks by completing new assessments for 
each and then would propose to list the southwest 
stock under the Endangered Species Act. On 28 
March 2002 the Service published a Federal Register 
notice requesting comments on the draft stock as-
sessment repor ts. At the Marine Mammal 
Commission’s annual meeting on 8–10 October 
2002 representatives of  the Service advised the 
Commission that, in late September 2002, the 
Alaska Regional Office had forwarded a proposal 
to list the southwest stock under the Endangered 
Species Act to the Service’s headquarters in Wash-
ington, D.C.  On 9 October 2002 the Service pub-
lished in the Federal Register a notice announcing 
the availability of the final 2002 stock assessment 
reports for the three newly recognized sea otter 
stocks. 

On 6 December 2002 the Marine Mammal 
Commission wrote to the regional director of the 
Fish and Wildlife Service commending the Service 
and other contributors for completing the stock 
assessment reports, reviewing research and man-
agement needs, and initiating the Endangered Spe-
cies Act listing process for the southwest Alaska 
stock of  otters. The Commission also recom-
mended that the Service complete its listing pro-
cess expeditiously and, assuming that the stock is 
listed, assemble a recovery team to develop a re-
covery plan.  The Service responded to the Com-
mission on 26 December 2002, noting that, due 
to a backlog of court-ordered Endangered Species 
Act rules, their goal was to publish the proposed 
rule in the first quarter of  2003. 

Research—As noted in the Commission’s 
2001 annual report, representatives of the Fish and 
Wildlife Service presented an overview of  the sta-
tus and trends of sea otters in Alaska, related re-
search, and anticipated management actions at the 
Commission’s 2001 annual meeting in Anchorage, 
Alaska. As a result of the meeting, the Commis-
sion wrote to the Service on 31 December 2001 to 
recommend that the Service develop and imple-
ment a plan to investigate the nature of the de-
cline of sea otters in southwestern Alaska and to 
facilitate recovery. Although listing under the En-
dangered Species Act would eventually lead to re-
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search and recovery actions, the listing process, 
convening a recovery team, and developing a re-
covery plan could take several years. The Com-
mission therefore recommended that the Service 
proceed immediately with research and recovery 
planning until such time as an official team and 
plan are in place. The Commission also recom-
mended that the Service review its existing research 
program to ensure that funding and studies were 
being appropriately directed in view of the declin-
ing status of sea otters in southwestern Alaska. 
On 18 January 2002 the Service responded that, 
among other things, it had begun preparation for a 
workshop to develop a research and management 
plan. 

The workshop was held on 3–4 April 2002 
and included participants from federal agencies, 
Alaska Native organizations, academic institutions, 
the Alaska SeaLife Center, and conservation orga-
nizations.  The participants identified needed re-
search on reproduction, foraging and condition, 
disease, contaminants, human impacts, and preda-
tion. They emphasized the need to continue and 
to expand trend indices and develop standardized 
large-scale aerial surveys to better monitor abun-
dance and trends.  Finally, they emphasized the 
need for additional studies where declines were 
observed, collaboration with the National Marine 
Fisheries Service on predation studies, and use of 
the Commander Islands (where sea otter popula-
tions have not been declining) as a research con-
trol site. 

Co-Management—Under section 119 of the 
Marine Mammal Protection Act, the Fish and Wild-
life Service entered into an annual cooperative 
agreement with the Alaska Sea Otter and Steller 
Sea Lion Commission on 10 July 2002. This com-
mission is composed of village representatives 
from Kodiak Island, the Chugach region, the Aleu-
tian and Pribilof Islands, Cook Inlet, Bristol Bay; 
and southeastern Alaska. Under the agreement, 
the Service is to provide the Alaska Sea Otter and 
Steller Sea Lion Commission with $465,000 over 
two years to support its co-management efforts 
related to subsistence uses of sea otters in Alaska. 
The commission serves to coordinate Alaska Na-
tive activities related to sea otters within the re-
gion represented by its membership.  Such activi-
ties include monitoring population trends, collect-
ing biological samples to support research, and de-
veloping regional sea otter management plans. 

Requests to Capture and Export Sea Ot-
ters—On 15 June 2001 the Fish and Wildlife Ser-
vice published a notice in the Federal Register seek-
ing comments on applications from Aquamarine 
Fukushima to collect three sea otters and Ibaraki 
Prefectural Oarai Aquarium to collect five sea ot-
ters from Alaska for export to Japan for public dis-
play.  On 31 July 2001 the Marine Mammal Com-
mission responded by noting that the Fish and 
Wildlife Service and the National Marine Fisher-
ies Service had recently conducted a joint review 
of export provisions in the Marine Mammal Pro-
tection Act. The review indicated that the Act 
does not authorize the issuance of  export permits, 
although transfers of marine mammals from do-
mestic facilities to foreign facilities are authorized 
if certain requirements are met. On that basis, 
and because the applicants did not meet the re-
quirements to obtain a permit to take the requested 
animals for purposes of  public display, the Com-
mission recommended that the Service refrain from 
issuing the requested permits, or any other export 
permits, until the Act is amended to accommo-
date those activities.  The Service denied the per-
mit applications on 26 July 2002 based on other 
grounds.  In response to the Commission’s com-
ments, the Service said that it did not agree with 
the view that an export permit could not be issued 
but did not provide any rationale for its position. 

In its comments on these applications, the 
Commission also noted that the 1994 amendments 
precluded the issuance of  a permit to take marine 
mammals from areas subject to U.S. jurisdiction and 
export them directly to a foreign facility.  Because 
it is not clear that this was the intent of Congress, 
the Commission encouraged the Service to work 
with appropriate congressional committees to iden-
tify and correct any unintended consequences of 
the 1994 amendments prohibiting the exportation 
of  marine mammals. 

Sea Otters in Washington
At the Marine Mammal Commission’s 2002 

annual meeting representatives of  the U.S. Fish and 
Wildlife Service and the Washington Department 
of  Fish and Wildlife provided an overview of  the 
Washington sea otter population and major issues 
affecting research and recovery efforts.  Prior to 
1911 sea otters were extirpated from Washington 
by commercial hunting.  In 1969 and 1970 a total 
of 59 otters was translocated from the Aleutian 
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sea otters in Washington is 
found primarily in the region between Pillar Point 
in the Strait of  Juan de Fuca and Point Grenville 
on the outer coast, with most of the population 
concentrated between Cape Alava and Destruc-
tion Island (Fig. 32). 

Status—At the Commission’s meeting a rep-
resentative of  the Service indicated that the Ser-
vice was preparing to solicit information for a sta-
tus review of  the Washington sea otter population. 
The need for a status review was prompted, in part, 
by recent genetic studies and estimates of the en-
vironmental carrying capacity for otters in their his-
toric range in Washington (Columbia River to Port 
Townsend). The status of  the population relative 
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to its optimum sustainable population is unknown 
due to a number of uncertainties, such as habitat 
quality and use, population expansion, and prelimi-
nary evidence of declining growth rates in rocky 
habitat along the Olympic Peninsula.  The Service 
representative indicated that a Federal Register no-
tice announcing initiation of the status review 
would be published in the near future to inform 
the public about the review and to seek comments 
and other pertinent information.  The notice had 
not been published as of the end of 2002. 

The Service and the Washington Department 
of Fish and Wildlife are updating the stock assess-
ment report for Washington sea otters as required 
by the Marine Mammal Protection Act. The pre-
vious assessment was completed in 1996 and is 
outdated. Progress on the report was delayed while 
the agencies solicited information on sea otter in-
teractions with tribal fisheries.  That information 
has now been provided and the draft revised stock 
assessment report is expected to be available early 
in 2003. 

The State of  Washington has designated the 
sea otter population along its coast as endangered 
under state law and is in the process of revising 
their draft recovery plan originally released for pub-
lic comment in 2000. The plan is expected to pro-
vide useful information for the Service’s status re-
view and to identify criteria for downlisting and 
delisting the Washington population of  sea otters 
for the state’s purposes if  the population contin-
ues to grow. 

Factors Affecting Recover y—At the 
Commission’s meeting, representatives of  the Ser-Figure 32. The current range of Washington sea otters


extends primarily from Pillar Point to Point Grenville. 
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Wildlife also described a number of factors that 
may be affecting sea otter recovery in Washington 
or may do so in the foreseeable future. The poten-
tial effects of oil spills are considered a significant 
concern because of the amount of shipping activ-
ity in nearby coastal regions (e.g., the Strait of  Juan 
de Fuca, Gray’s Harbor, Columbia River).  Oil spills 
have occurred in this area in the past (e.g., spills 
from the vessels Tenyo Maru, Nestucca, and New 
Clarissa), and currents may carry oil to areas inhab-
ited by sea otters. 

Sea otter/fishery interactions are also a sig-
nificant concern because sea otters occur in areas 
where salmon are fished with drift and set gillnets 
and where other fisheries occur for crabs, clams, 
and sea urchins.  Interactions are expected to in-
crease if the sea otter population expands its range 
to the south or into the Strait of Juan de Fuca, 
where commercial and recreational shellfisheries 
are more common. 

Disease and mortality also may affect sea ot-
ter recovery in Washington.  Twenty-two otter car-
casses were reported in 2000 and 27 were reported 
in 2002. Investigations into the causes of death 
indicate that the otters had been exposed to a num-
ber of diseases including leptospirosis and proto-
zoal encephalitis and, as should be expected, were 
infected with various parasites.  Samples taken from 
live-captured animals also indicate that this popu-
lation has come into contact with morbillivirus. 

Management Needs—Finally, at the 
Commission’s meeting, representatives of  the Ser-
vice and the Washington Department of  Fish and 
Wildlife identified a number of resource and other 
needs to ensure effective management of sea otter 
recovery in Washington.  Those included the fol-
lowing— 
• Funding to support recovery activities. At present, 
Service support for management activities required 
by the Marine Mammal Protection Act (e.g., prepa-
ration of stock assessment reports) is largely lim-
ited to the allocation of year-end funds, if they are 
available. 
• Better coordination among federal, state, and tribal agen-
cies and organizations involved in issues pertinent to sea 
otter recovery.  In addition to the U.S. Fish and Wild-
life Service and the Washington Department of 
Fish and Wildlife, involved agencies include the 
U.S. Geological Survey, the National Park Service, 
the National Marine Sanctuary Program, the Na-
tional Marine Fisheries Service, and  tribal organi-

zations.  Cooperation is important to ensure shar-
ing of  information and coordination of  activities 
where multiple parties have recovery-related re-
sponsibilities (e.g., sharing of  fisheries bycatch in-
formation and responding to sea otter mortalities). 
• Funding to support an effective research and monitoring 
program. Research and monitoring of the sea otter 
in Washington has been conducted by the U.S. 
Geological Survey and the lead scientist studying 
this population has retired. In the absence of his 
leadership and contributions to research and moni-
toring, funds historically allocated to the Survey 
for research on sea otters in Washington may no 
longer be available. 
• Collaboration with Canadian scientists and managers. 
Sea otters were also reintroduced to the Vancouver 
Island region of southern British Columbia, and 
that population has grown to about 2,000 animals. 
The Vancouver and Washington populations may 
soon merge into a single transboundary stock if 
they have not done so already.  Representatives of 
the Fish and Wildlife Service and Washington De-
partment of  Fish and Wildlife currently serve on 
the recovery team for the Canadian population, as 
is the retired scientist from the U.S. Geological 
Survey.   Continued collaboration is needed to en-
sure that research and management efforts are con-
sistent and coordinated across the border. 

On 23 December 2002 the Marine Mammal 
Commission wrote to the Fish and Wildlife Ser-
vice recommending that the Service (1) provide 
adequate resources to complete the stock assess-
ment report for Washington sea otters, (2) estab-
lish a position for a Washington State sea otter co-
ordinator or take other steps as may be necessary 
to ensure that the efforts of all cooperating agen-
cies and groups are well coordinated, and (3) con-
tinue to support and facilitate cooperative research 
and management in Washington and British Co-
lumbia to resolve questions regarding the relation-
ship between these two sea otter populations. 

Sea Otters in California 
Pelt hunters and trappers nearly eliminated 

sea otters in California prior to the early 1900s. 
Only a remnant population of about 50 animals or 
fewer remained along the central coast near Big 
Sur when hunting and trapping of sea otters was 
prohibited by international treaty in 1911. Since 
then the population gradually has spread north as 
far as Half  Moon Bay, with occasional sightings 
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tor inasmuch as the majority of the dead animals 
recovered in past years appear to have been in rela-
tively good condition at the time of  death.  Few 
animals are found each year with gunshot wounds, 
which suggests that shooting is not a large source 
of  mortality.  However, existing evidence, which 
is based on stranded animals, may not reliably in-
dicate the number of animals actually shot. None-
theless, at the Commission’s meeting most of  the 
discussion about factors affecting recovery focused 
on fisheries, disease, and contaminants. 

Two types of  fishing gear have caused most 
concern regarding bycatch mortality of sea otters 
in California waters. The first is large-mesh, set 
gill and trammel nets.  Those nets were first banned 
in limited areas off southern California in Septem-
ber 2000, and in October 2002 the California De-
partment of  Fish and Game imposed a permanent 
ban on the use of gill and trammel nets in waters 
less than 60 fathoms deep between Point Reyes 
and Point Arguello.  The prohibition was intended 
to protect sea otters as well as common murres 
and other marine life taken as bycatch in fisheries 
using these nets.  In December 2002 a group of 
independent halibut and sea bass fishermen from 
San Luis Obispo County filed suit against the Cali-
fornia Department of Fish and Game challenging 
the closure to 60 fathoms.  Several conservation 
groups, led by the Defenders of Wildlife, are seek-
ing to intervene on behalf  of  the Department.  The 
plaintiffs claimed that the Department had unrea-
sonably combined gill and trammel nets in the pro-
hibition, that it had unreasonably combined the sea 

bass fishery with the
350 

near or north of  San Francisco, and south to Santa 
Barbara and the Channel Islands. Counts conducted 
since the early 1980s indicate that the population 
grew fairly steadily until 1995, then declined 
through 1999. The counts have been both higher 
and lower since then without a clear trend (Fig. 
33). Counts of pups during the same period have 
been considerably more variable but indicate a co-
incident increase to 1996 and 1997, a sharp drop 
in 1998, and a return to mid-1990s levels since 
then. The apparent decline in total numbers since 
1995 was not expected, given recent estimates that 
the state’s coastal ecosystem could support as many 
as 16,000 otters.  Recent counts indicate that the 
current statewide population is probably about 
2,100 to 2,300 animals (Fig. 33). 

Factors Affecting Recovery—At the Ma-
rine Mammal Com-mission’s 2002 annual meeting 
representatives of  the U.S. Geological Survey, Fish 
and Wildlife Service, California Department of  Fish 
and Game, and various stakeholder groups pre-
sented information on potential factors that may 
be impeding recovery of sea otters in California. 
The existing evidence suggests that the lack of  re-
covery since 1995 is probably not due to a repro-
ductive failure.  Instead, the available data suggest 
that the lack of recovery is due to additional mor-
tality of all age classes, including the prime age 
classes from age three to ten. Factors known or 
suspected of  causing mortality include starvation, 
entrapment or entanglement in fishing gear, dis-
ease, contaminants, sharks, and illegal shooting. 
Starvation does not appear to be a significant fac-
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Figure 33. California sea otter population spring counts, 1984–2001. 
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Pots and traps are the other type of  fishing 
gear that may cause sea otter mortality.  Along the 
central California coast traps are used to catch 
cabezon, grass bass, sea trout, and gopher cod. In 
southern California they target sheepshead, lobster, 
and crab.  The landings from trap fisheries in cen-
tral California increased considerably and coinci-
dentally with the halt of sea otter recovery after 
1995. It is not clear that the two are related be-
cause little direct evidence is available to evaluate 
whether there is a cause-and-effect relationship. A 
trap fishermen from central California present at 
the Commission’s 2002 meeting indicated that he 
had never taken a sea otter in his traps and that 
trap fisheries in central California must use 5-in.-
dia .rings in the entrances to their traps, which are 
thought to be too small to allow most otters to 
enter or become entrapped. However, it is not clear 
that a 5-in. ring is sufficient to preclude small ot-
ters from entering the traps. The 5 inch restriction 
on ring diameter has been required by the Califor-
nia Department of Fish and Game since 2001 in 
waters north of  Point Conception.  The fisherman 
indicated that he did not believe that similar ring 
restrictions would work in waters south of  Point 
Conception because they would preclude capture 
of the targeted species (sheepshead, lobster, and 
crab). Whether trap fisheries have contributed to 
the recent sea otter decline off central California 
is uncertain because only a small fraction of the 
fishing effort is monitored by observers. 

At the Commission’s meeting a representa-
tive of the California Department of Fish and 
Game also reviewed evidence pertaining to the role 
of disease in the dynamics of the California sea 
otter population. The available data from freshly 
dead animals indicate that disease was a signifi-
cant factor in 35 to 45 percent of  the deaths.  Pro-
tozoan infections by Toxoplasma gondii or Sarcocystis 
neurona accounted for 20 to 25 percent of the dis-
ease findings, and evidence from live animals indi-
cates that these infectious agents are common, 
particularly in waters near human population cen-
ters.  Such results should be viewed with some cau-
tion because it is not yet clear that the freshly dead 
carcasses found are reliable indicators of all deaths 
in the population. Nonetheless, disease appears 
to play an important role in the population dynam-
ics of the California sea otter and the evidence sug-
gests that some of that disease results from human 
activities.  The term “pathogen pollution” has re-

cently been used to describe the prevalence of 
pathogens in certain areas due to human popula-
tion or the translocation and introduction of non-
native or domestic fauna. The introduction or in-
creasing prevalence of these pathogens may over-
whelm the immune systems of native animals such 
as sea otters.  Other diseases, such as acanthoceph-
alan peritonitis (inflammation of the peritoneum 
due to infestation by acanthocephalan worms), and 
bacterial and fungal infections also were observed 
and their prevalence may vary geographically and 
temporally. 

Contaminants also may affect California sea 
otters by impairing reproduction or compromising 
immune function, thereby increasing susceptibil-
ity to disease. In late January 2002 The Otter 
Project sponsored a workshop of experts on con-
taminants, disease, and the biology of  sea otters 
to consider the possible effects of contaminants 
and to develop a research plan for investigating 
those effects.  Potentially important contaminants 
include DDT and related compounds, PCBs, met-
als, and tributyltin. Because such contaminants 
often originate from or are concentrated by human 
activities, their effects may vary throughout the 
range of sea otters depending on human demo-
graphics. 

Other factors affecting or potentially affect-
ing the recovery of the sea otter in California in-
clude the risks of an oil spill and the translocation 
program initiated in 1987. The following sections 
describe those issues. 

Oil Spill Prevention and Response—Con-
cern that a large oil spill could kill a large portion 
of the California sea otter population has had sig-
nificant influence on recovery efforts since 1977, 
when the population was listed as threatened. A 
number of steps have been taken to avoid such an 
impact, including the development of the translo-
cation program described below.  At the Marine 
Mammal Commission’s 2002 annual meeting, a 
representative of the California Department of 
Fish and Game described the current state of ef-
forts to prevent an oil spill and to respond, should 
one occur.  In 1991 the Department created the 
Oil Spill Prevention and Response Division spe-
cifically for this purpose. The division assumes a 
number of responsibilities pertaining to oil spills, 
including monitoring and inspecting sites and ac-
tivities that may result in spills, developing regula-
tions to prevent such events, and developing con-
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tingency plans describing what needs to happen 
should an event occur.  In 1996 the division also 
initiated the Oiled Wildlife Care Network at the 
University of  California at Davis. The network 
has since been expanded to include other facilities 
with the capacity to care for oiled wildlife, includ-
ing otters. The division, in concert with various 
stakeholder groups and other management agen-
cies (e.g., International Maritime Organization, 
California Department of   Fish and Game, U.S. 
Coast Guard), has succeeded in moving oil tanker 
lanes 50 miles offshore, has developed a vessel traf-
fic information system, and has established a moni-
toring program to determine the distribution of 
otters and other wildlife so that it can identify ar-
eas of particular concern and conduct appropriate 
prevention and response operations when neces-
sary. 

Translocation Program and Zonal Man-
agement—The potentially serious consequences 
of an oil spill, and concerns about sea otter effects 
on fisheries that had developed in the absence of 
the otters, led to the development of a transloca-
tion program. In 1980, after consultation with the 
Fish and Wildlife Service and the California De-
partment of Fish and Game, the Marine Mammal 
Commission recommended to the Service that it 
address both concerns by developing a transloca-
tion program with zonal management. 

The history of the program and the Marine 
Mammal Commission’s involvement in it are de-
scribed in detail in past reports.  The potential util-
ity of the program was recognized in the sea otter 
recovery plan completed in 1982. Although the 
Endangered Species Act at that time included pro-
visions for translocating species, the Marine Mam-
mal Protection Act did not. Therefore, Public Law 
99-625 was passed in 1986 to address that prob-
lem and allow a translocation program to proceed. 
In 1987 the Fish and Wildlife Service developed 
regulations implementing Public Law 99-625, de-
veloped a plan for the program, and signed a memo-
randum of understanding with the California De-
partment of Fish and Game to help coordinate the 
program. The program called for the establishment 
of a colony of sea otters within a “translocation 
zone” around San Nicolas Island. The goal was to 
build the colony to the point where it contained at 
least 150 otters and produced at least 20 offspring 
annually so that it could be used as a source of 
animals should a disaster make it necessary to seed 

recovery of the parent population along the cen-
tral California coast.  To avoid fishery interactions 
in southern California, other islands and coastal 
regions south of  Point Conception to the Mexican 
border were incorporated into a “management 
zone” that was to be kept free of  otters. 

From 1987 to 1990 a total of 140 sea otters 
was released at San Nicolas Island. All but one of 
the otters were taken from the wild parent popula-
tion. From 1987 to 1993 the Fish and Wildlife 
Service removed 24 otters from the management 
zone. The translocated population did not grow 
as expected, and many of the translocated animals 
and their offspring either returned to the mainland 
parent population, moved to other locations where 
they were not observed, or died.  The number of 
independent animals at the island dropped from 
27–28 during 1987–1990 to a low of 13 in 1992– 
1993. From 1987 to 2002 a total of 75 pups was 
born. Since 1993 the number of animals at the 
site has increased, albeit slowly.  No animals were 
removed from the management zone after 1993 
due to several factors, including the deaths of ani-
mals in 1993 during capture and release efforts. 
Beginning in the late 1990s relatively large num-
bers of otters from the parent population to the 
north started showing up seasonally in the man-
agement zone. Subsequent tracking studies have 
shown that those animals were not simply moving 
south of  Point Conception from neighboring ar-
eas.  Rather, many of  them were males moving 
considerable distances from central California af-
ter the reproductive season. From 1998 to 2002, 
50 to 150 animals have been observed in the man-
agement zone.  The Fish and Wildlife Service, in 
consultation with the California Department of 
Fish and Game, decided not to remove those ot-
ters because of the expense and the difficulty of 
capturing the animals and moving them safely. 

In 1998 the Service held public meetings to 
discuss the future of the translocation program and 
reinitiated consultation on it under section 7 of 
the Endangered Species Act. In April 2000 the 
Commercial Fishermen of  Santa Barbara, Inc., and 
several other groups filed suit in the U.S. District 
Court for the Central District of California seek-
ing to compel the Fish and Wildlife Service to re-
move the sea otters that had moved into the man-
agement zone.  A number of  conservation organi-
zations (Friends of the Sea Otter, Defenders of 
Wildlife, Humane Society of the United States) in-
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tervened on behalf  of  the Service.  The plaintiffs 
contended that the Service’s failure to remove the 
otters violated the regulations implementing Pub-
lic Law 99-625. The Service completed its sec-
tion 7 consultation on the translocation program 
in July 2000. The biological opinion issued as a 
result of that consultation concluded that contin-
ued efforts to contain sea otters north of  Point 
Conception would likely jeopardize the continued 
existence of the population. The conclusion was 
based on the evidence of a decline in the parent 
population since 1995, concerns about potentially 
lethal effects of capturing otters from the manage-
ment zone and potential disruption of  the parent 
population with reintroduction, and a conclusion 
that expansion of the sea otters’ range in Califor-
nia appears to be necessary to ensure recovery.  At 
the same time the Service issued a press release 
indicating that it was undertaking a comprehen-
sive review in accordance with the National Envi-
ronmental Policy Act to determine whether the 
translocation and containment program should be 
continued, modified, or terminated.  In January 
2001 the Service published a notice in the Federal 
Register stating that it would not capture and re-
move otters from the area south of  Point Concep-
tion pending completion of its reevaluation of the 
translocation and containment program. In July 
2001 the Commercial Fishermen of  Santa Barbara 
and other plaintiffs withdrew their lawsuit seeking 
to compel the Service to remove otters from the 
management zone, pending the Service’s final de-
cision as to whether the translocation program 
should be continued, modified, or terminated. 

In 2002 the Service continued its evaluation 
of  the translocation program. At the Commission’s 
annual meeting a representative of  the Service 
advised the Commission that the draft environ-
mental impact statement could be released for re-
view as early as February 2003. The statement 
would consider three alternatives: maintaining the 
management zone, reducing the size of the man-
agement zone, or declaring the translocation pro-
gram a failure. Within the third alternative, the 
Service was also considering three options:  remov-
ing all sea otters from the management zone and 
from the translocation zone in accordance with 
regulations implementing Public Law 99-625, re-
moving all the otters from the translocation zone 
but leaving those in the management zone, and 

leaving all otters in place, whether in the manage-
ment zone or the translocation zone. 

At the Commission’s 2002 annual meeting 
representatives of a number of groups urged the 
Commission to recommend to the Service that it 
declare the translocation program a failure. At the 
end of 2002 deliberations regarding the future of 
the translocation program were ongoing. 

Recovery Planning—The California sea ot-
ter was listed as threatened under the Endangered 
Species Act in 1977, and the first recovery plan 
was completed in 1982. Among other things, the 
original plan recognized the threat posed by pos-
sible oil spills and aimed to minimize the associ-
ated risks; recommended the development of new 
sea otter colonies outside the then-existing sea ot-
ter range; advocated a reduction in vandalism, ha-
rassment, and incidental take; emphasized the im-
portance of incorporating recovery measures into 
local coastal development plans; set the optimum 
sustainable population range as a target for recov-
ery; and sought to establish an effective research 
program to assess and monitor the status of sea 
otters and their habitat. 

In 1988 the Service informed the Commis-
sion that it was considering reconstituting the re-
covery team to help revise the recovery plan. The 
Commission concurred that a number of tasks iden-
tified in the original plan had been completed and 
that a review seemed appropriate but also suggested 
that the review and subsequent development of 
an implementation plan might be accomplished by 
the agencies and parties involved in recovery ef-
forts without reconvening the team. The Service 
did not agree and reconstituted the team, which 
met once in 1989 and several times in 1990. The 
meetings considered, among other things, needed 
revisions to the recovery plan. 

By 1991 a revised plan had been drafted and 
submitted to the Commission for review. After 
reviewing the draft plan the Commission replied 
that it reflected intuitively reasonable conclusions, 
but that they were not adequately supported by 
the information and analyses in the draft.  A sec-
ond draft was prepared by the Service and circu-
lated to the recovery team late in 1994. It was 
under internal review by the Service until mid-
1996, when it was released to the Commission and 
others for review.  In September 1996 the Com-
mission provided comments, but no further action 
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was taken to complete the recovery plan in 1996 
or 1997. At the Commission’s 1999 annual meet-
ing in Seaside, California, the Service informed the 
Commission that it had developed a new schedule 
and planned to complete a draft revision of the 
recovery plan for public review early in 2000 and 
have the revised plan in place by midyear. 

The Service released the new draft plan in 
February 2000.  In April 2000 the Commission 
commented on the plan, noting that it failed to fo-
cus on what appeared to be the task of greatest 
immediate importance—identifying and eliminat-
ing or mitigating the cause or causes of the appar-
ent ongoing population decline. The Commission 
therefore recommended that the revision be re-
structured to give priority to those measures nec-
essary to stop and reverse the decline. At the 
Commission’s October 2002 annual meeting, the 
Service informed the Commission that it expected 
to release a final revision of the draft recovery plan 
in January 2003. 

At the 2002 meeting the Service and the Com-
mission discussed the importance of finalizing the 
recovery plan and the complications imposed by 
the lack of an up-to-date plan to guide the recov-
ery effort. Both recognized that progress had been 
made in some important areas and that revision of 
the plan clearly had been confounded by the num-
ber of difficult and controversial management is-
sues to be addressed and the multiple stakeholder 
groups involved or interested in sea otter recovery. 
In a December 2002 follow-up letter from the Com-
mission to the Service, the Commission recom-
mended that the Service make every effort to meet 
its schedule for completing the final revised recov-
ery plan in January 2003 and ensure that the plan 
describes how the recovery effort will be imple-
mented, including the role of the recovery team, 
tasks to be accomplished, agencies or parties re-
sponsible for each task, means of coordinating re-
covery efforts, and the staffing and other resources 
needed to carry out those efforts.  The Commis-
sion also recommended that the Service reconsti-
tute the recovery team and convene periodic meet-
ings to discuss recovery-related issues and develop 
advice for the Service and, as needed, facilitate 
common-ground meetings for the affected parties 
to express their concerns and seek resolution of 
recovery-related issues. 

Florida Manatee

(Sqhbgdbgtrl`m`str


k`shqnrsqhr)


The Florida manatee is a subspecies of the 
West Indian manatee that occurs only in the south-
eastern United States, occupying the northern limit 
of the species’ range. Under the Endangered Spe-
cies Act, West Indian manatees are listed as en-
dangered throughout their range, which extends 
along the Atlantic coast of the Americas from the 
southeastern United States to northern Brazil. Like 
all manatees, Florida manatees are herbivores that 
inhabit coastal waters and rivers and feed on 
aquatic plants, particularly sea grasses. 

Although Florida manatees have ranged as far 
north as Rhode Island in summer, they are unable 
to survive long periods in waters below about 18ºC 
(65ºF). Thus, in winter they are confined almost 
exclusively to the lower two-thirds of the Florida 
peninsula. Before the 1950s the availability of 
warm water likely restricted their winter range even 
more.  Historical information on their winter dis-
tribution and abundance is limited, but it seems 
likely that manatees were largely restricted to the 
Everglades in southern Florida, where areas of 
warm water within the manatee’s thermal toler-
ance occur year-round, and perhaps a few small 
areas north of the Everglades (e.g, natural springs 
or deep holes that retain heat), such as those used 
by manatees today. 

Since the 1950s warm-water outfalls from 
power plants on both coasts of Florida have effec-
tively extended the manatee’s winter range to 
coastal areas north of  the Everglades. Those 
outfalls actually may have improved the ability of 
manatees to survive cold winter periods by pro-
viding more reliable warm-water refuges.  A large 
majority of Florida manatees now retreat to artifi-
cial warm-water sources during prolonged winter 
periods of cold weather that lower water tempera-
tures.  As water temperatures rise in the spring, 
manatees disperse throughout Florida, with some 
animals regularly moving north along the Atlantic 
coast to Georgia and South Carolina and others 
west along the Gulf of Mexico coast to Louisiana. 
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Reliable estimates of the total number of 
Florida manatees are not available because turbid 
coastal water and rivers make them difficult to 
count during aerial surveys.  However, winter sur-
veys carried out during cold periods, when a ma-
jority of  animals congregate at warm-water refuges, 
have established a minimum population size. The 
highest manatee count was made during a January 
2001 survey when 3,276 animals were seen. 
Roughly half  that number occur on Florida’s At-
lantic coast and half on its Gulf of Mexico coast, 
with almost no movement from one coast to the 
other.  Because winter counts can vary by 50 per-
cent or more, and it is not known how many ani-
mals are away from refuges or not seen when counts 
are made, it has not been possible to use these sur-
vey data to estimate total abundance. Neverthe-
less, increasing counts from other databases since 
the late 1970s strongly suggest that the population 
has increased by some uncertain amount. How-
ever, recent trends for some areas, principally south-
western Florida, are unknown. 

The greatest threats to Florida manatees are 
human-caused deaths, principally collisions with 
watercraft, and the loss or alteration of habitat. 
To evaluate the causes of  death, the Florida Ma-
rine Research Institute of the Florida Fish and 
Wildlife Conservation Commission retrieves and 
examines all reported manatee carcasses whenever 
possible.  As shown in Table 8, approximately one-
third of all known manatee deaths are due to hu-
man causes.  Over the past five years, at least 28 
percent have been caused by watercraft. In 2002 
watercraft-related deaths reached a record high of 
98, of which 95 were in Florida. This is the third 
new record in the last five years. 

Manatee deaths due to watercraft have in-
creased steadily since the 1980s, and the rate of 
increase has exceeded the rate of increase for total 
mortality, indicating that the problem is becoming 
worse. According to analyses cited by the Fish 
and Wildlife Service, between 1976 and 2001 wa-
tercraft-related deaths increased annually at a rate 
of 7.3 percent compared with an annual increase 
of about 6 percent for total manatee mortality.  In 
the last 10 years the average annual increase in 
watercraft-related manatee deaths has risen about 
10 percent per year compared with about 7.5 per-
cent per year for total mortality.  Thus, the propor-
tion of total mortality due to watercraft is increas-
ing. 

Manatees also are subject to periodic die-offs 
due to exposure to brevetoxins produced by red 
tides.  As noted in Chapter VI, at least 33 mana-
tees are thought to have died during a red tide event 
in the spring of 2002 in southwestern Florida. 

The loss of essential habitat, particularly sea 
grass beds on which manatees feed and warm-wa-
ter refuges, also poses major threats to Florida 
manatees.  Over the past 50 years coastal develop-
ment has significantly altered Florida’s coastal eco-
systems.  Increased turbidity and other forms of 
pollution have eliminated most of  Florida’s sea 
grass beds (although regrowth has occurred in some 
areas) and reduced the number of natural, quiet 
secluded areas used by manatees to rest, give birth, 
and nurse their young in safety. 

As for warm-water power plants, those built 
before the 1980s are permitted to discharge heated 
cooling water directly into coastal waters.  Such 
discharges are prohibited at plants built since 1980. 
Most of those older plants, however, are reaching 
the end of their planned operational lives and, un-
less they are repowered (i.e., their existing electric 
generating units are replaced with new, more effi-
cient equipment), they could be shut down in the 
near future. If outfalls from those plants are elimi-
nated and not replaced, many manatees that have 
learned to use them may be unable to find alterna-
tive refuges and die. Those that do find other ref-
uges may find that development and habitat alter-
ation have limited food resources in those areas, 
making them unable to support a large influx of 
displaced animals.  Even natural warm-water 
springs face an uncertain future. Increased pump-
ing of groundwater for domestic, agricultural, and 
industrial uses has lowered watertables and caused 
significant reductions at some major natural warm-
water refuges.  If  this trend continues, springs now 
used by manatees may not discharge enough warm 
water for animals to survive winter periods. 

The Fish and Wildlife Service and the Florida 
Fish and Wildlife Conservation Commission share 
lead responsibility for developing and carrying out 
manatee recovery activities.  In the 1980s and early 
1990s, with support from the Florida Legislature, 
directives by the Florida Governor and Cabinet, 
and a well-conceived manatee recovery plan, co-
operation between the two agencies and other con-
cerned parties produced a well-directed conserva-
tion strategy.  Among other things, that strategy 
featured a research program focused on manage-
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ment-related information needs, the development 
of a broad network of boat speed regulatory zones 
and a few small no-entry areas at warm-water ref-
uges, and initiatives to guide the construction of 
new boating facilities in key manatee habitats (e.g., 
through the review of  related permit applications 
and the incorporation of facility siting plans into 
county manatee protection plans). 

Over the past five years, the willingness of 
involved parties to work cooperatively to resolve 
issues has dissolved into a bitter discord marked 
by litigation and polarized views regarding further 
conservation needs.  On the one hand, some par-
ties, noting that minimum abundance estimates for 
manatees have nearly tripled since the early 1980s, 
have resisted any new efforts to establish boat 
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speed zones or constrain the construction of  new 
watercraft facilities. They maintain that popula-
tion recovery seems to be progressing under exist-
ing measures and the population appears to be large 
enough to sustain current mortality levels.  On the 
other hand, some parties note that expanded ef-
forts to count manatees may have accounted for 
much of the increase in minimum abundance esti-
mates, that the number of boating facilities and 
boats in important manatee habitat areas contin-
ues to multiply, that management measures have 
to date demonstrated little effectiveness in limit-
ing increases in watercraft-related manatee deaths, 
and that a long-range strategy to prevent the loss 
of  essential manatee habitats, such as warm-water 
refuges and sea grasses, has not been developed. 
In the face of  Florida’s still burgeoning human 
population, many worry about the long-term safe-
guards for coastal habitat and species. 

The Governor of Florida brought concerned 
parties together to resolve disparate views at a 
“manatee summit” on 19 October 2000. The Fish 
and Wildlife Service revived an inactive manatee 
recovery team to help update the Florida Manatee 
Recovery Plan, and this was approved in 2001. 
However, neither effort was directed at establish-
ing an ongoing process for working through differ-
ences. 

The Marine Mammal Commission attempted 
to help resolve outstanding issues by conducting a 
detailed review of the manatee recovery program 
at its annual meeting in October 2000 in St. Pe-
tersburg, Florida. As discussed in previous an-
nual reports, Commission recommendations result-
ing from that meeting were provided to the involved 
agencies.  Among other things, it recommended 
that the Fish and Wildlife Service— 
• increase funding to establish an enforcement task
force to target boat speed zones of particular con-
cern around the state on a periodic basis, 
• proceed with rulemaking to designate new mana-
tee refuges to help control boating activity in key 
areas and protect warm-water refuges, with a goal 
of expanding the system of such areas over the 
long term, 
• work with the state and the Army Corps of  Engi-
neers to develop criteria for distinguishing between 
boating facilities that would and would not jeopar-
dize manatees, and 
• convene regular meetings of the recovery team
to help identify and implement recovery activities. 

The Commission also recommended that, as 
part of state efforts to accelerate the completion 
of county manatee protection plans, the Florida 
Fish and Wildlife Conservation Commission work 
with other federal and state agencies to develop 
specific criteria on how to protect manatees and 
manatee habitat for use in preparing and evaluat-
ing county manatee protection plans.  It also 
strongly endorsed a proposal to add 100 new offic-
ers to the Florida Division of Law Enforcement to 
help improve enforcement of new boat speed 
zones.  Most of  these recommendations were ei-
ther not adopted or only partially adopted. 

In 2002 little was done by the lead agencies 
to bring parties together, and views of the con-
cerned parties became increasingly polarized dur-
ing the year.  Lawsuits and threats of  additional 
lawsuits dominated the attention of involved agen-
cies and parties.  Actions undertaken in 2002 are 
discussed below. 

Watercraft-Related Manatee Deaths 
Manatee deaths due to watercraft are the prin-

cipal cause of human-related mortality and are in-
creasing at a faster rate than total known mortal-
ity, suggesting that the problem is becoming worse. 
Almost all of these deaths are caused either by 
wounds from propellers or by blunt trauma impacts 
from fast-moving boats (Fig. 34).  To address the 
problem, managers have relied principally on es-
tablishing a broad network of boat speed zones in 
13 key counties where manatees occur.  Because 
boaters cannot reliably detect and avoid manatees, 
managers sought to slow boats down in those parts 
of waterways where manatees are most likely to 
occur to provide time for manatees to avoid on-
coming boats. 

Over the past 12 years, speed zones have been 
established throughout waterways in those 13 
counties as well as other parts of the state. Most 
of the zones have been developed and imple-
mented by the Florida Fish and Wildlife Conser-
vation Commission and its predecessors in consul-
tation with county officials and local interest groups. 
Establishment of these zones has relied on nego-
tiations to balance the needs of both manatees and 
boaters through use of various types of seasonal 
and year-round speed zones.  These include chan-
nel-exempt, channel-inclusive, and shoreline speed 
zones with various speed limits (e.g., idle or slow 
speeds outside channels but 25 mph in marked 
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channels), high-speed water sports areas, and, in a 
few limited cases at warm-water refuges, small no-
access areas.  Both the Florida Fish and Wildlife 
Conservation Commission and the Fish and Wild-
life Service increased efforts in this regard in 2002 
(see below). Other management tools that have 
been brought to bear include enforcement of those 

Figure 34. Collisions between watercraft and manatees 
are one of the major causes of Florida manatee deaths, 
and the vast majority of living manatees bear multiple 
scars from nonlethal collisions. (Photo by Robert K. 
Bonde, courtesy of the Sirenia Project, Center for Aquatic 
Resource Studies, U.S. Geological Survey.) 

zones, limiting or conditioning permits for the con-
struction of  new boat access facilities (e.g., mari-
nas, boat ramps, and docks) in key manatee habi-
tat, and public education and outreach. 

In 2002 Fish and Wildlife Service enforce-
ment officers organized 12 two- or three-day en-
forcement operations to improve compliance with 
manatee-related speed zones in Brevard, Collier, 
Lee, Sarasota, and Volusia Counties.  The initia-
tives targeted boaters in areas of poor compliance 
that had high numbers of watercraft-related mana-
tee deaths.  Serivce officers issued tickets to 670 
violators during these operations.  During 2002 the 
Coast Guard also cited 711 violators for exceeding 
posted speed limits in various parts of Florida. 

Although boat speed zones likely have helped 
limit the number of watercraft-related manatee 
deaths to some unknown extent, their effect has 
not been evident in overall watercraft-related mor-
tality trends, which have continued to increase. 
This may be due to a number of  factors.  In part, 
the continuing increase may reflect increasing num-
bers of  manatees.  However, the 10 percent rate 
of increase in watercraft-related deaths in recent 
years exceeds what could reasonably be expected 
to be the potential maximum rate of manatee popu-
lation growth. It is unclear how fast manatee abun-
dance may have grown in recent years, but for some 
areas, recent declines in adult survival rates sug-
gest that population growth rates may have slowed 
and even declined in recent years. 

Increasing numbers of boats also may be re-
sponsible for the increase in watercraft deaths.  Data 
from the Florida Division of Law Enforcement 
reported that 829,000 state-registered vessels and 
about 300,000 out-of-state boats used Florida wa-
terways in 1999. Two years later in 2001, those 
combined figures had risen nearly 20 percent to 
943,600 state-registered vessels and 400,000 out-
of-state boats.  Given this rate of  increase, it is 
possible that boat speed zones have helped stem 
the increase in watercraft-related deaths but not 
enough to prevent the problem from becoming 
worse. The recent increase in the number of boats 
has risen faster than it did in the 1980s and early 
1990s but could slow with the recent economic 
downturn of  the past few years.  It seems highly 
unlikely, however, that the number of  boats will 
decrease in the foreseeable future, given Florida’s 
steadily increasing human population. 
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Low rates of boater compliance in established 
zones also may be a factor.  Studies undertaken by 
the Florida Marine Research Institute have revealed 
low levels of compliance by boaters in some areas, 
with operators of relatively small outboards and 
personal watercraft responsible for most violations 
of  posted speed limits.  Obviously, if  zones are 
established and posted but not widely obeyed, they 
will not be effective. It also is possible that speed 
limits established for some areas have not provided 
a level or form of  protection commensurate with 
manatee protection needs.  For example, in some 
areas where high-speed traffic has been allowed 
adjacent to shoreline or nonchannel speed zones 
in deference to boating interests, watercraft-related 
manatee deaths have remained high. 

It also is possible that manatees may have lim-
ited abilities to evade even slow-moving boats. 
Although this is possible, it does not appear to have 
been a factor in recent trends.  If  this were the 
case, one would expect an increase in the propor-
tion of animals killed by propeller wounds and a 
decrease in the proportion killed by blunt trauma 
impacts because boats in key manatee habitats 
spend more time traveling slowly in response to 
new speed zones.  However, there has been no 
obvious change in these proportions since work 
began to expand the network of boat speed zones 
in the early 1990s.  Of  406 watercraft-related 
manatee deaths between 1979 and 1991, 39 per-
cent were caused by propeller wounds, 55 percent 
by blunt impact, and 6 percent by a combination 
of  both or unspecified causes.  Of  the 585 water-
craft-related deaths from 1992 through 2001, 33 
percent were caused by propellers, 57 percent by 
impact, and 10 percent by a combination of both. 
Thus, there does not appear to have been an in-
crease in deaths that might arguably be linked to 
boats traveling at slow speeds. 

To resolve questions about factors that influ-
ence the effectiveness of boat speed regulatory 
zones, it may be necessary to treat some speed 
zones as index sites where detailed monitoring and 
perhaps some management manipulation (e.g., vari-
ous documented levels of enforcement, signage, 
and public education) would be undertaken. As-
sessing the effectiveness of different types of zones 
seems particularly important. The latter probably 
would require comparing data on watercraft-related 
manatee deaths in a particular area during periods 
of  different regulatory regimes.  Areas in which past 

watercraft-related deaths have been relatively fre-
quent (e.g., the Barge Canal and Sykes Creek in 
Brevard County) may provide the best opportuni-
ties in this regard.  In the near term, further en-
forcement, public education, and attention to the 
adequacy of zones in high-mortality areas seem 
warranted. 

Proposed Incidental Take Rules—The 
Marine Mammal Protection Act prohibits both the 
intentional and unintentional taking of marine 
mammals unless authorized under certain limited 
exceptions.  Under the Act, taking includes harass-
ing, injuring, or killing.  One of  the Act’s excep-
tions to this provision is section 101(a)(5), which 
authorizes the Fish and Wildlife Service, upon re-
quest, to develop regulations that would allow spe-
cific activities to incidentally, but unintentionally, 
take small numbers of  marine mammals.  In issu-
ing such regulations, the Service must find, in part, 
that the total take by the requested activity over 
the period that the regulations are in effect (i.e., a 
maximum of five years) would have no more than 
a negligible impact on the affected species or stock. 

In partial response to a settlement agreement 
for a lawsuit filed by several environmental groups 
against the Fish and Wildlife Service and the Army 
Corps of  Engineers, the Service published proposed 
regulations on 14 November 2002 under section 
101(a)(5) to help implement measures to limit wa-
tercraft-related manatee deaths. The proposed 
regulations identified procedures that the Service 
would use to issue letters of authorization to cer-
tain government agencies whose programs autho-
rize the operation of watercraft or the construc-
tion of watercraft access facilities in three areas of 
Florida.  Specifically, the letters would authorize 
the incidental but unintentional take of manatees 
under the Army Corps of  Engineers’ section 404 
Clean Water Act permitting program.  Under that 
program, the Corps issues dredge and fill permits 
required for the construction of  marinas, docks, 
and certain other watercraft access facilities. The 
process for issuing letters of authorization also 
would be available to other state and federal agen-
cies should they choose to request a letter of au-
thorization for their government programs concern-
ing watercraft operations or watercraft facilities that 
could affect manatees. 

Procedurally, the proposed regulations pro-
vided that, upon receiving a request from a gov-
ernment agency for incidental take authorization, 
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the Service would review the agency’s described 
program to determine if  it would cause watercraft-
related deaths to exceed negligible levels.  For de-
pleted species, such as the Florida manatee, gener-
ally accepted guidance defines negligible levels of 
taking as those that (1) do not exceed 10 percent 
of  a population’s net productivity, and (2) do not 
delay the projected time required for the popula-
tion to reach its optimum sustainable population 
level by more than 10 percent.  The Service indi-
cated its intention to use the latter standard to de-
termine negligible levels of  take for manatees.  To 
make this determination, the Service also noted 
that it planned to use a population model that was 
still under development. 

If  it is determined that the agency’s program 
could cause levels of taking that exceed negligible 
levels, the Service would then identify additional 
measures to prevent such an occurrence. If it could 
not make a finding that take levels could be main-
tained at negligible levels, it could not issue a let-
ter of  authorization.  For purposes of  limiting tak-

Figure 35. 
Florida 
manatees 
occur in at 
least four 
discrete 
stocks: 
northwestern 
and 
southwestern 
Florida, the 
Atlantic 
coast, and the 
upper St. 
Johns River. 
(Figure by 
Sirenia 
Project, 
courtesy of 
the U.S. 
Geological 
Survey.) 

ing by watercraft, the Service advised that it would 
rely on the following general types of measures: 
(1) rules to restrict boat speed and waterway ac-
cess, (2) enforcement of  those rules, (3) boater 
education and awareness programs, (4) measures 
in county manatee protection plans and govern-
ment permit programs to guide the location and 
development of new watercraft access facilities, 
and (5) technological measures, such as propeller 
guards.  If  specific measures were deemed neces-
sary to prevent taking in excess of negligible lev-
els, the Service would include those in its letter of 
authorization to the requesting agency. 

As indicated above, to issue such regulations 
the Service must find that the levels at which mana-
tees are taken by watercraft will not exceed negli-
gible levels.  Florida manatees have been divided 
into four separate stocks (Fig. 35).  For two of  these 
regional subpopulations, the upper St. Johns region 
and northwestern Florida, the Service concluded 
that watercraft-related deaths currently are at neg-
ligible levels and that no additional mitigation mea-
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sures would be needed to implement the Corps’ 
permit program.  For one region, the Atlantic coast 
region, it concluded that current mortality levels 
exceed negligible levels but that additional mitiga-
tion measures plus existing measures would reduce 
impacts to negligible levels.  For the fourth region, 
southwestern Florida, the Service concluded that 
information was not adequate to make a determi-
nation at this time.  To reach these conclusions, 
the Service considered information on watercraft-
related deaths and compared the status of the four 
manatee subpopulations with population bench-
marks developed to provide measurable criteria for 
downlisting and delisting manatees under the En-
dangered Species Act. 

At the end of 2002 the Commission was de-
veloping comments and recommendations on the 
Service’s proposed rule. 

The Service’s proposal reflects a novel, albeit 
perhaps ill-suited, use of section 101(a)(5) author-
ity.  This section of  the Act was developed to pro-
vide a mechanism for authorizing insignificant lev-
els of take by individuals or industry groups en-
gaged in specific activities for a set period of time, 
rather than for government programs making deci-
sions on thousands of individual projects on an 
ongoing basis. 

In attempting to use this section to address 
watercraft impacts, the Service’s proposal raises a 
number of significant substantive and procedural 
issues.  First, the Service’s conclusions that cur-
rent levels of watercraft-related manatee deaths 
are currently below or near negligible levels for three 
of the four Florida regions are questionable and 
lack supporting calculations to show that its cho-
sen negligible impact standard (i.e., not delaying 
recovery time to optimum sustainable levels by 
more than 10 percent) would be met. Under the 
other generally accepted standard not considered 
by the Service (i.e., not exceeding 10 percent of  a 
population’s net productivity), the net productiv-
ity level for the total Florida manatee population 
would have had to have been at least 980 for the 
98 watercraft-related deaths in 2002 to be consid-
ered negligible; and even that level would include 
no consideration for serious injuries and other 
forms of  nonlethal taking.  Such a high net pro-
ductivity is unrealistic for a population that may 
number little more than 3,276 and whose females, 
at best, successfully rear a single calf every two 
years. 

Also, the Service asked for comments on a 
proposal to use a population model not yet com-
pleted to assess negligible impact levels. There was, 
however, no way to test the model’s utility for this 
purpose. As required by the provisions of section 
101(a)(5), the proposal also did not set forth the 
specific research, monitoring, or mitigation mea-
sures that would be needed to assure that impacts 
do not exceed negligible levels.  Instead, the regu-
lations deferred decisions on those measures to a 
point when opportunity for public review and com-
ment on a requested authorization would not be 
provided. 

Given these points, it appeared that a more 
appropriate approach for identifying and imple-
menting needed measures to reduce watercraft-re-
lated mortality would be through developing county 
manatee protection plans that meet established 
standards and criteria of  acceptability. The Com-
mission had previously recommended such an ap-
proach following its review of the manatee pro-
gram in 2000. In 1989 such plans had been man-
dated for some counties as part of the Florida 
Growth Management Act, but only a few counties 
prepared them. In view of the controversy sur-
rounding the issuance of  permits for watercraft 
access facilities and the establishment of boat 
speed regulatory measures, it also appeared highly 
desirable that a long-term issue resolution process 
be established to bring all concerned parties to-
gether to help develop an optimal strategy for iden-
tifying and implementing additional manatee pro-
tection measures as may be needed. At the end of 
2002 the Commission was in the process of sum-
marizing these and other comments in a letter to 
be sent to the Service early in 2003. 

Manatee Sanctuaries and Refuges
Regulations adopted by the Fish and Wildlife 

Service in 1979 authorize the agency to designate 
manatee sanctuaries and manatee refuges for the 
purpose of manatee protection. Manatee sanctu-
aries are areas in which all human activities are 
precluded, and manatee refuges are areas where 
specified human activities may be regulated. Be-
fore 2001 these regulations had been used to es-
tablish only seven small manatee sanctuaries (about 
50 acres combined) in Kings Bay, a warm-water 
refuge at the head of  the Crystal River on Florida’s 
west coast. 

134




Chapter III – Species of Special Concern 

Pursuant to negotiations to settle a lawsuit 
filed in January 2000 by several environmental 
groups against the Service and the Army Corps of 
Engineers alleging violations of federal statutes pro-
tecting manatees, the Service agreed to pursue ac-
tions to designate additional manatee sanctuaries 
and refuges.  The Service subsequently requested 
comments and advice on potential new sites and, 
as noted in previous annual reports, the Commis-
sion suggested several possible areas.  Based on 
submitted comments and its own analyses, the Ser-
vice published a proposed rule on 10 August 2001 
to designate 12 new manatee refuges and 4 new 
sanctuaries. 

Designation of the Barge Canal and Sykes
Creek Manatee Refuges—On 7 January 2002 
the Service published a final rule to designate two 
of the 16 areas it had proposed as new manatee 
sanctuaries and refuges.  The two areas, located 
within about a mile of each other on Merritt Island 
near Cape Canaveral, were designated as manatee 
refuges for the purpose of strengthening boat speed 
restrictions.  One was located in a portion of  Sykes 
Creek (846 acres) and the other was in a dredged 
cut called the Barge Canal (683 acres). The Ser-
vice decided to defer action on the other 14 sites 
in lieu of steps the State of Florida planned to take 
to consider additional protection needs for those 
and other areas under state authority. 

The two designated areas are heavily used by 
manatees as a travel corridor.  Sixteen watercraft-
related manatee deaths have been recorded in the 
area as of 2000, making it among the most deadly 
areas in Florida for manatees.  The Barge Canal, 
about seven miles long and 150 feet wide, is heavily 
used by recreational boaters transiting between the 
Intercoastal Waterway, Sykes Creek, and the Ba-
nana River.  Under state rules, much of  the Barge 
Canal had been regulated as a channel-exempt 
speed zone, with a 25 mph limit in the channel and 
a slow speed limit along the banks, with four slow-
speed segments along portions of the channel. 
High-speed boat traffic also has been allowed in 
Sykes Creek, which connects to the Barge Canal. 
Because of continuing manatee mortalities in both 
areas, the state had previously proposed to make 
both areas a slow-speed zone, but due to rule-mak-
ing appeals filed to block the action, it was unclear 
whether or when the rule would go into effect.  The 
Service therefore decided to proceed with desig-
nating the two areas as manatee refuges and to re-

quire year-round slow speeds in case the state was 
unable to implement its rule. 

Proposed Exemption Process—On 16 
April 2002 the Service proposed amending its new 
regulations for the Barge Canal to establish a pro-
cess for authorizing exemptions to the slow-speed 
restrictions.  The proposed rule was prompted by a 
request from a boat manufacturer with facilities 
along the canal who wanted to be able to continue 
testing new boat designs at high speeds in the ca-
nal. The Service also proposed issuing an exemp-
tion to the company if  it was determined that no 
manatees would be taken during testing operations. 
The rule noted that the Service had concluded that 
it may be possible to conduct the activity without 
placing manatees at risk by using observers or tech-
nological methods to ensure that no manatees are 
present in the area when the boats are tested. 

The Commission commented on the proposed 
rule on 28 June 2002, noting that available records 
indicate that at least two manatees had been struck 
and killed in the Barge Canal by the company’s 
boats and that granting the exemption would set 
an ill-advised precedent. Among other things, it 
noted that high-speed travel areas existed within 
two miles of  the company’s facilities, a 15-minute 
trip each way at slow speeds.  It also noted that an 
exemption to operate vessels at high speed in a 
confined, heavily traveled corridor where other 
boats were limited to slow speed could pose a navi-
gation hazard. In addition, the exemptions could 
complicate efforts to assess the effectiveness of 
the new slow-speed rules.  By carefully monitoring 
watercraft compliance and documenting enforce-
ment efforts, the new refuges could provide an 
important opportunity for assessing the potential 
effectiveness of both boat speed restrictions and 
enforcement efforts. 

The Commission also questioned the Service’s 
conclusion that it may be possible for observers 
and technological detection methods to assure that 
no manatees are present in the area during times 
of  testing.  It noted that visual detection of  mana-
tees would be limited due to poor water clarity in 
the Barge Canal, and that detection technologies, 
such as acoustic detection or sonar, had not been 
proven reliable. As a general matter, the Commis-
sion therefore recommended that any applicant 
asserting that it would be possible to assure that 
manatees are not present in a given area at a given 
time be required to demonstrate that ability. 
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The Commission also noted that, although the 
proposed exemption process allowed for public 
review of submitted applications, it did not pro-
vide a similar opportunity to review the Service’s 
views on the request or any terms and conditions 
that it planned to require. The Commission there-
fore recommended that the exemption process be 
revised to provide public notice and opportunity 
to comment on the Service’s intent to approve, 
deny, or condition a requested exemption and the 
rationale for its proposed action. 

As of  the end of  2002 the Service had taken 
no further action on its proposed amendment rule, 
and it was unclear if it planned to grant the re-
quested exemption to test boats at high speed in 
the Barge Canal. 

Other Manatee Sanctuaries and Ref-
uges—In the spring of 2002 the Florida Fish and 
Wildlife Conservation Commission initiated a 
rulemaking process to consider possible measures 
to protect certain manatee habitats, including ar-
eas that the Service had proposed to designate as 
manatee sanctuaries and refuges.  In July 2002, 
however, the District Court for the District of 
Columbia found that the Service’s decision to de-
fer action on its proposed sanctuaries and refuges 
violated the terms of  a 7 November 2001 settle-
ment agreement reached between the Service and 
environmental groups on the abovenoted lawsuit. 

On 20 September 2002 the Service therefore 
published emergency rules to designate four of  the 

sanctuaries and three of the refuges that it had pre-
viously deferred (Table 9). All seven areas were 
associated with warm-water refuges on Florida’s 
west coast. With the approach of winter, the 
Service’s notice advised that it had determined that 
manatees in those areas were at risk of imminent 
danger without the action. The four sanctuaries, 
which prohibit all waterborne activity from 1 Oc-
tober through 31 March, included the Blue Waters 
Manatee Sanctuary (4.1 acres) adjacent to the 
Homosassa Springs State Wildlife Park, and warm-
water outfalls at three power plants in Tampa Bay 
— the Bartow Electric Generating Plant (181.5
acres), and the Tampa Electric Company’s Big Bend 
plant (76.2 acres) and Gannon plant (2.7 acres). 
The three refuges included waters immediately ad-
jacent to the three sanctuaries in Tampa Bay and 
established slow and idle speed zones also effec-
tive from 1 October through 31 March. 

The emergency rules were to be effective from 
1 October 2002 through 20 January 2003. On 8 
November 2002 the Service published final rules 
making all but one of the seven sanctuaries and 
refuges permanent.   Because of  a more protective 
county ordinance at the manatee refuge associated 
with the Gannon power plant, the Service with-
drew that refuge.  The final rules also changed the 
effective period for the other six refuges to 15 
November to 31 March and modified most of the 
area boundaries to make them conform with state 
and local measures. 
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The Service’s 8 November 2002 final rules 
also designated seven other manatee refuges (Table 
9) with year-round requirements for using slow 
speed, channel-exempt slow speed, and/or shore-
line slow speed. Several of the designated areas 
were smaller than those initially put forth in the 
Service’s 10 August 2001 proposed rules. 

Thus, including the Barge Canal and Sykes 
Creek established in January 2002, the Service des-
ignated four new manatee sanctuaries (totaling 64 
acres) and 11 new manatee refuges (totaling 7,269 
acres) during 2002. 

State Regulator y Areas—As part of  a 
settlement agreement on a lawsuit concerning 
manatee protection filed by several environmental 
groups against the Florida Fish and Wildlife Con-
ser vation Commission, the latter considered 
rulemaking action during the spring of  2002 to 
establish new boat speed zones in 16 areas around 
the state. Most of those areas included waters that 
had been proposed for designation as manatee ref-
uges and sanctuaries in the 10 August 2001 Federal 
Register notice published by the Fish and Wildlife 
Service. The Florida conservation commission sub-
sequently held public hearings in the summer of 
2002, and in the fall of  2002 it adopted rules to 
proceed with 10 of the 16 sites under consider-
ation. As of the end of 2002 one site had been 
posted and work was under way or being planned 
to post the remaining nine sites. 

Assessing Boater Compliance—To assess 
compliance with established zones, the Florida 
Marine Research Institute, the Fish and Wildlife 
Service, Mote Marine Laboratory, and others have 
supported studies at various speed zones around 
the state.  The studies involve placing observers 
along regulated waterways to monitor and record 
data on boat traffic and vessel speed. Such studies 
are labor-intensive and expensive. 

To explore the development of  a less expen-
sive, more efficient way to monitor compliance, 
the Commission and the Fish and Wildlife Service 
provided funding to the Florida Marine Research 
Institute in 2001 to contract for the development 
of a remotely operated photographic system to 
monitor vessel traffic and vessel speeds on water-
ways used by manatees.  The intent was to develop 
an easily portable system that could record and 
transmit photos of vessels and data on vessel speed 
over a wireless Internet connection to a remote site 
and threby speed the process of gathering compli-

ance data. In 2002 the contractor developed such 
a device but, because of difficulty in obtaining a 
laser range-finding device, data collection capabili-
ties were somewhat limited compared with the ini-
tially envisioned system. As of the end of 2002 
the Commission and the Institute were working 
with the contractor to identify options to overcome 
the technical difficulties.  It is hoped that, with fur-
ther efforts, the device can be perfected in 2003. 

Management Strategies for
Warm-Water Refuges

Almost all manatees in Florida depend on 
natural or artificial warm-water refuges to survive 
winter cold periods (Fig. 36). About 60 percent of 
the manatees seen during the maximum count of 
3,276 animals in January 2001 occurred at power 
plant outfalls.  Because of  threats to manatees at 
both natural warm-water springs and power plant 
outfalls, the third revised Florida manatee recov-
ery plan assigns its highest priority ranking to tasks 
necessary to implement a long-term strategy for 
ensuring a safe, dependable network of  warm-wa-
ter refuges.  In 1999 the Service convened a work-
shop to identify research and management actions 
needed to develop such a strategy.   Shortly after 
that workshop, a warm-water task force composed 
of agency and industry representatives was estab-
lished to help plan and oversee related work. 

Figure 36. Natural and artificial warm-water refuges 
with at least one count of 40 or more Florida 
manatees (power plants are identified in roman and 
natural springs in italics). (Figure by Leslie Ward, 
courtesy of the Florida Marine Research Institute.) 
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In 2002 to support a warm-water task force 
adaptive management planning initiative, the Fish 
and Wildlife Service provided funds to the U.S. 
Geological Survey and the Florida Fish and Wild-
life Conservation Commission to develop a mana-
tee response model and related research. With 
those funds, researchers increased efforts to sur-
vey and photo-identify manatees at East Coast 
power plants to assess manatee responses to vari-
ous temperature and climate changes.  Task force 
members also worked to standardize the collec-
tion of  temperature data at the various plants.  Pre-
liminary modeling efforts are scheduled to begin 
early in 2003. 

Because of the possibility that power plants 
now used by manatees could be retired and closed, 
the Commission has recommended that consider-
ation be given to constructing nonindustry-depen-
dent warm-water refuges within the current winter 
range of  manatees.  Such refuges might minimize 
the discharge of heated water into waterways to 
minimize thermal pollution while replacing exist-
ing industry-dependent warm-water refuges.  As 
discussed in the previous annual report, the Florida 
Power & Light Company contracted for studies to 
(1) consider possible sites for such refuges along
the east coast of Florida where it operates several 
power plants used by manatees and (2) assess the 
engineering feasibility, land requirements, and con-
struction costs associated with a solar-powered 
water-heating system that could support manatees 
through the winter at a site on the east coast. 

Results of  the former study were completed 
in 2001 and are reported in the previous annual 
report. It identified four possible sites based on 
factors such as proximity to sea grass feeding areas 
and local boat traffic patterns.  The second study, 
completed in 2002, concluded that existing solar 
heating technology could provide a requisite 
amount of war m water to maintain a small 
embayment at temperatures that would sustain 
manatees through the winter. To maintain a 100 
by 150-ft. embayment six feet deep at a tempera-
ture of  68ºF, construction costs for an adequate 
field of  solar energy collectors were estimated at 
approximately $135,000. This cost would increase 
to about $750,000 to maintain a temperature of 
80ºF.  It was estimated that one-half  acre would 
be required for the solar field. Additional costs 
would be required for maintenance, pumping, and 
possibly land acquisition (many of the potential 

sites identified in the initial study were adjacent to 
publicly owned lands and thus many require no land 
acquisition). 

During 2001 and 2002 Florida Power & Light 
Company also undertook work to repower its Fort 
Myers power plant on the west coast of Florida. 
The plant outfall has been used by more than 300 
manatees on several occasions during cold periods 
in recent winters, and on one occasion was reported 
to have more than 400 animals.  To proceed with 
repowering work in January 2002, the company had 
to temporarily shut down the warm-water discharge 
from the plant’s generating units.  For the sole pur-
pose of  ensuring an adequate warm-water refuge 
for manatees that have come to depend on the 
plant’s effluent, the company temporarily installed 
an auxiliary oil-fired water heating unit called a 
“donkey boiler” for the winter period of reduced 
plant discharges.  Although the heated area was 
smaller than that produced by the operating plant, 
manatees continued using the outfall under the tem-
porary arrangement. Work to repower the plant 
and resume the warm- water discharge was com-
pleted before the onset of winter at the end of 
2002. 

Entrapment in Flood Gates
The second largest source of human-related 

manatee mortality has been the crushing or drown-
ing of animals that become pinned in closing flood 
gates and navigation locks.  Most of  these water 
control structures are owned or operated by either 
the South Florida Water Management District or 
the U.S. Army Corps of  Engineers.  In 1994 mana-
tee deaths in such structures reached a record high 
of  16 animals.  To prevent such deaths, the two 
agencies, at the urging of the Florida Bureau of 
Protected Species Management and the Fish and 
Wildlife Service, initiated engineering studies to 
develop mechanisms to be installed on gate and 
lock doors that, like elevator doors, would auto-
matically stop and reverse closing operations when 
a manatee became caught in them. 

After considerable effort and design work, 
promising devices were developed in the mid-
1990s for both flood gates and navigation locks. 
The Corps and the District developed a list of more 
than 20 structures to be retrofitted with the new 
devices and secured funding to begin installation 
work. The first flood gate was equipped in 1997 
and the first navigation lock was retrofitted in 1998. 
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Since then the agencies have been installing the 
devices as time and funding permit.  Initial work 
has focused on those structures that had the high-
est manatee mortality.  Manatee deaths at gates 
and locks equipped with new devices have dropped 
to very low levels.  When deaths have occurred, 
adjustments have been made to further reduce the 
entrapment risks.  As of  the end of  2002, 12 struc-
tures had some type of protection devices in place 
and work was under way at another flood gate. 
During 2002, five manatees were killed at water 
control structures, but none of  them occurred at 
structures that have been retrofitted with the new 
devices. 

Petition to the State of Florida to 
Reclassify Manatees

Florida manatees are listed as endangered 
under both the U.S. Endangered Species Act and 
state law.  In light of  the January 2001 count of 
3,276 manatees, the Coastal Conservation Asso-
ciation of Florida petitioned the Florida Fish and 
Wildlife Conservation Commission to reevaluate 
the status of  Florida manatees under state law.  The 
Association believed that, under state law, mana-
tees could be delisted or downlisted to a status of 
“threatened” or “species of special concern.” In 
response to the petition, the Florida conservation 
commission requested comments on the status of 
Florida manatees relative to the state’s definitions 
for the various protected species categories. 

The terms “endangered,” “threatened,” and 
“species of special concern” are defined in Chap-
ter 68 of the Florida Administrative Code and were 
adopted in 1999 based on definitions used by the 
World Conservation Union to define “critically 
endangered,” “endangered,” and “vulnerable” spe-
cies.  The World Conservation Union’s definitions 
were developed to identify species most urgently 
in need of protection on a worldwide basis and 
apply to any species of plant or animal. The defi-
nitions are complex and stringent and are ill-suited 
to species such as marine mammals that are long-
lived, wide-ranging, slow-reproducing, and slow to 
recover.  For example, definition of  a critically en-
dangered species includes such criteria as having a 
population size of less than 50 individuals, a popu-
lation size of fewer than 250 individuals that also 
is declining at a rate of 25 percent per generation, 

a distribution of less than 40 square miles, and a 
projected decrease in population size of at least 
80 percent within the next 10 years. 

In the early 1990s the World Conservation 
Union proposed that these definitions be used as 
listing criteria for species protected under the Con-
vention on International Trade in Endangered Spe-
cies of Fauna and Flora. At that time, the Com-
mission wrote to the Fish and Wildlife Service, 
which represents the United States at Convention 
meetings, commenting that several highly endan-
gered marine mammals would not meet the listing 
criteria and that the criteria were flawed, at least 
as they applied to marine mammals. 

On 9 August 2002 the Marine Mammal Com-
mission responded to the Florida conservation 
commission’s request for comments on the peti-
tion. In its letter the Marine Mammal Commission 
reiterated its concerns about the World Conserva-
tion Union’s criteria and enclosed a copy of  its 1993 
letter to the Service.  It noted that the Florida mana-
tee did not appear to qualify under any criteria 
adopted by the state to define “endangered” or 
“threatened species,” or “species of  special con-
cern.” It also noted, however, that the definitions 
of  those terms were entirely inappropriate for as-
signing marine mammals and certain other species, 
such as sea turtles, to those categories.  It noted, 
for example, that under the state’s definitions, 
North Atlantic right whales, which number about 
300 animals—and are rarer than giant pandas and 
most tigers — also would not qualify as either en-
dangered or threatened. As a general matter, the 
Commission noted that the criteria did not ad-
equately address species that are long-lived, wide-
ranging, slow to reproduce, and slowly recovering 
from depletion. 

The Marine Mammal Commission, therefore, 
recommended that the Florida conservation com-
mission revise its definitions and criteria for the 
three protected species categories to take into ac-
count life history characteristics that typify marine 
mammals.  Pending such revisions, it recommended 
that Florida manatees remain listed as endangered 
species under state law. 

As of  the end of  2002 the Florida conserva-
tion commission was scheduled to consider the pe-
titioned action at its first meeting in 2003. 
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Chapter IV


MARINE MAMMAL/FISHERIES

INTERACTIONS


Fishing operations may disturb, harass, injure, 
or kill marine mammals either accidentally or de
liberately. Conversely, marine mammals may take 
or damage bait and fish caught on lines, in traps, or 
in nets; damage or destroy fishing gear; or poten
tially injure fishermen trying to remove them from 
fishing gear.  Further, marine mammals and fisher
men sometimes compete for the same fish and shell
fish resources. 

The Marine Mammal Protection Act was 
amended in 1994 to establish a new regime gov
erning the take of marine mammals incidental to 
commercial fishing operations.  As in the past, how
ever, the incidental take of dolphins in the eastern 
tropical Pacific tuna fishery continues to be regu
lated under separate provisions of the Act. Imple
mentation of the 1994 fisheries regime is discussed 
in this chapter.  Also discussed are amendments to 
the Marine Mammal Protection Act enacted in 1997 
pertaining to the eastern tropical Pacific tuna fish
ery and actions being taken to implement those 
amendments.  Fishery interactions affecting spe
cific species, including Hawaiian monk seals, Steller 
sea lions, harbor porpoises, bottlenose dolphins, 
and right whales, are discussed in the individual 
species’ sections in Chapter III. 

Implementation of the 
Incidental-Take Regime for 

Commercial Fisheries 
Since its enactment in 1972 the Marine Mam

mal Protection Act has contained provisions for 
authorizing the taking of marine mammals inci
dental to commercial fishing operations.  The 1987 

ruling in a lawsuit challenging an incidental-take 
permit issued to Japanese salmon fishermen oper
ating in U.S. waters (Kokechik Fishermen’s Association 
v. Secretary of  Commerce), however, threw into ques
tion whether, under then-existing provisions, such 
permits could continue to be issued to many other 
fisheries known to take marine mammals.  In re
sponse, Congress passed a five-year interim exemp
tion to govern taking incidental to commercial fish
ing operations.  During that time a new long-term 
incidental-take regime was to be developed. Ef
forts to design the new regime, including develop
ment of recommended guidelines by the Commis
sion, are discussed in past annual reports. 

These efforts led to the amendment of the 
Marine Mammal Protection Act in 1994 to estab
lish a new regime to govern the taking of marine 
mammals incidental to commercial fishing opera
tions.  Three new sections (sections 117, 118, and 
120) were added to the Act to address interactions 
between commercial fisheries and marine mammals. 

Section 117 requires the preparation of ma
rine mammal stock assessments to provide a sci
entific basis for the new incidental-take regime. In 
part, the assessments are intended to identify stra
tegic stocks for which take reduction plans must 
be prepared. Strategic stocks are those that (1) 
have a level of direct human-caused mortality ex
ceeding the calculated potential biological removal 
level, (2) are designated as depleted under the 
Marine Mammal Protection Act, (3) are listed as 
endangered or threatened under the Endangered 
Species Act, or (4) are likely to be listed as endan
gered or threatened in the foreseeable future. 

Section 118 sets forth the requirements of the 
1994 incidental-take regime. It directs the National 
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Marine Fisheries Service to publish a list of  com
mercial fisheries classified into three categories ac
cording to the frequency with which they kill or 
seriously injure marine mammals.  Certain require
ments (e.g., a registration requirement and a re
quirement to carry observers) are applicable, de
pending on a fishery’s classification.  The amend
ments focus resources on the most pressing prob
lems— those involving strategic stocks.  Such take 
reduction plans are to be developed for each stra
tegic stock subject to frequent or occasional mor
tality or serious injury.  The Service is to convene 
a take reduction team with members representing 
a range of interests to recommend measures to be 
included in a take reduction plan adopted by the 
Service to reduce incidental take of  marine mam
mals in commercial fisheries. 

Section 120 addresses interactions between 
pinnipeds and fishery resources.  It provides a 
mechanism for states to apply to the National Ma
rine Fisheries Service to obtain authorization to 
lethally take pinnipeds in certain instances.  Sec
tion 120 also directs the Service to investigate the 
impacts of growing sea lion and harbor seal popu
lations on the recovery of salmonid stocks and on 
coastal ecosystems in Washington, Oregon, and 
California, and to establish a task force to examine 
problems involving pinnipeds and aquaculture 
projects in the Gulf of Maine. 

The new regime includes a mechanism for 
authorizing a limited incidental take of marine 
mammals listed as endangered or threatened un
der the Endangered Species Act, something the 
original statute and the interim exemption did not 
provide. Such authorizations may be issued under 
section 101(a)(5)(E) of the Marine Mammal Pro
tection Act, provided the National Marine Fisher
ies Service (or the Fish and Wildlife Service for 
manatees and southern sea otters) determines that 
(1) the incidental mortality and serious injury will
have a negligible impact on the species or stock, 
(2) a recovery plan has been or is being developed
under the Endangered Species Act, and (3) if re
quired, a monitoring program for relevant fisheries 
has been established under section 118. 

Actions involving the preparation of stock 
assessments and take reduction plans are discussed 
below and, as they relate to specific marine mam
mal stocks, in Chapter III. Implementation of the 
other requirements of section 118 and provisions 

applicable to endangered and threatened species, 
to deterring marine mammals from damaging fish
ing gear or catch, and to authorizing the lethal re
moval of pinnipeds adversely affecting the recov
ery of certain salmonid stocks are also discussed. 

Stock Assessments 
Section 117 of the Marine Mammal Protec

tion Act requires the Secretaries of Commerce and 
the Interior to prepare and periodically update stock 
assessment reports for each marine mammal stock 
that occurs in U.S. waters. This provision also re
quires that three regional scientific review groups 
be established to assist in the development of these 
reports.  These groups were established in 1994 
for Alaska; the Pacific coast, including Hawaii; and 
the Atlantic coast, including the Gulf  of  Mexico. 
They include experts in marine mammal biology, 
commercial fishing technology and practices, and, 
in the case of Alaska, Native subsistence uses. 
Among other things, scientific review groups are 
to advise the Secretaries on (1) the estimated size, 
status, and trends of marine mammal stocks, (2) 
uncertainties and research needs regarding stock 
separation, abundance, and trends, (3) needed re
search with respect to possible modifications in 
fishing gear and practices to reduce the incidental 
mortality and serious injury of marine mammals, 
and (4) the potential impacts of  habitat destruc
tion on marine mammals and, for strategic stocks, 
conservation measures to reduce such impacts. 

Based on the advice of the scientific review 
groups and public comment on draft stock assess
ments, the Secretaries are to publish a final assess
ment report for each stock. Among other things, 
each assessment is to provide an estimate of the 
potential biological removal level for the stock. As 
defined in the Act, a stock’s potential biological 
removal level is the maximum number of animals, 
not including natural mortality, that can be removed 
from the stock while allowing it to reach or remain 
at its optimum sustainable population level. The 
potential biological removal level is calculated by 
multiplying three variables: the stock’s minimum 
population estimate, one-half of its theoretical or 
estimated maximum net productivity rate at a small 
population size, and a recovery factor of between 
0.1 and 1.0, depending on the status of the popu-
lation. 
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National Marine Fisheries Service 
The National Marine Fisheries Service pub

lished its original stock assessment reports in 1995. 
Assessments are to be reviewed at least annually 
for strategic stocks and at least once every three 
years for other stocks.  Revisions made to stock 
assessments by the National Marine Fisheries Ser
vice in past years are discussed in previous annual 
reports. 

The Service published a notice of  availabil
ity of the final stock assessments for 2001 in the 
Federal Register on 8 March 2002.  The reports for 
the Alaska, Atlantic, and Pacific stocks may be ac
cessed on the National Marine Fisheries Service’s 
website at http://www.nmfs.noaa.gov/prot_res/ 
PR2/Stock_Assessment_Prog ram/sars.html 
#Overview. 

The Service announced the availability of 
draft revised stock assessment reports for 2002 in 
a Federal Register notice published on 19 April 2002. 
The Service proposed revisions to 23 of  the 60 
assessment reports for stocks occurring in the At
lantic and Gulf of Mexico area. The proposed re
visions applied to 14 strategic and 9 nonstrategic 
stocks and, for the most part, pertained to abun
dance and mortality estimates.  The report pertain
ing to the western North Atlantic coastal stock of 
bottlenose dolphins was substantially revised to 
reflect new information on stock structure.  Al
though the Service identified it as a single stock, 
that stock is divided into seven “management 
units.”  Unit-specific abundance and mortality data 
were provided, as were separate calculations of 
potential biological removal levels for each unit. 
The Service proposed a change in the status of 
one stock, the western North Atlantic pygmy sperm 
whale stock. The stock would be changed from 
nonstrategic to strategic in light of  new informa
tion indicating that fishery-related mortality ex
ceeds the stock’s potential biological removal level. 

Revisions to 13 of the 56 marine mammal 
stocks occurring in U.S. waters along the Pacific 
coast and Hawaii were proposed for 2002. Based 
on recent genetic analyses, the Service proposed 
splitting the two stocks of harbor porpoise that it 
had previously identified as occurring along the Cali
fornia coast into four distinct stocks.  One of  the 
new stocks, that occurring in Monterey Bay, is con
sidered to be a strategic stock, with fishery-related 
mortality exceeding its potential biological removal 
level by a factor of nearly eight. The eastern North 

Pacific transient stock of killer whales, previously 
listed as a Pacific stock, was reclassified as an Alas
kan stock. A proposed revision to the Hawaiian 
monk seal stock assessment would separate mor
talities and serious injuries that occur in derelict 
fishing gear from those attributed to active fishing. 
. 

Of the 33 marine mammal stocks that occur 
in Alaska waters, revisions to the assessment re
ports for 15 were proposed for 2002. Decisions 
were based primarily on new estimates of abun
dance or human-related mortality.  The draft re
ports for ringed, ribbon, spotted, and bearded seals 
included new, higher estimates of  the numbers 
taken by subsistence hunters.  The draft report for 
the eastern North Pacific stock of gray whales in
cluded new information concerning the unusually 
high number of whales found stranded during 1999 
and 2000 and presented preliminary data from 2001 
that suggest that stranding rates have returned to 
“normal.” 

The Commission, in consultation with its 
Committee of Scientific Advisors, reviewed the 
draft stock assessments and provided comments 
to the Service by letter of  24 July 2002.  The Com
mission questioned the practice of combining or 
grouping stocks for the purpose of estimating abun
dance, potential biological removal levels, or mor
tality estimates, noting that this was inconsistent 
with the statutory requirements concerning stock 
assessments.  Combining data for species groups 
has the potential to underestimate the risk to those 
species with lower abundance, slower growth rates, 
or higher interaction rates.  The Commission noted, 
for example, that combining the analyses for long-
finned and short-finned pilot whales, or those for 
Mesoplodon beaked whales, may result in underesti
mating the risks to some of  those species. 

The Commission also questioned the Service’s 
decision to include data on fishery- and other hu-
man-related mortalities and serious injuries only 
when incidents could be confir med.  In the 
Commission’s view, requiring confirmation runs 
counter to the precautionary principle built into 
the Marine Mammal Protection Act and would tend 
to result in underestimates.  Similarly, the Com
mission took issue with conclusions in some as
sessment reports, particularly those for the Alaska 
region, that certain effects were not occurring be
cause they had not been observed.  The Commis
sion cautioned that such conclusions of no-effect 
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should be based, in part, on monitoring effort be
ing made to detect such effects. 

The Commission’s comments also noted in
consistencies in the way observer data concerning 
mortalities and serious injuries were treated in the 
assessments.  In some instances, data from fisher
ies with low observer coverage were used to esti
mate overall mortality rates, but for other fisheries 
the data were deemed to be too unreliable a basis 
for extrapolating take levels. Also of  concern to 
the Commission was the questionable reliability of 
observer-based estimates of  take in those fisher
ies where observer coverage was low. The Com
mission noted, for example, that coverage in the 
Atlantic squid, mackerel, and butterfish trawl fish
ery is less than 1 percent and the resulting esti
mates of take for common dolphins shows great 
interannual variability (from 0 to 940). The Com
mission believed that such lack of precision and 
accuracy does not inspire confidence in the exist
ing monitoring program for this fishery or in the 
Service’s assessment of  the potential effects of  the 
fishery on dolphins.  The Commission therefore 
encouraged the Service to consider the adoption 
of  standards for setting observer coverage levels. 

The Commission also commented specifically 
on the draft assessments for 34 stocks. 

At the end of 2002 final 2002 stock assess
ment reports for the marine mammal stocks under 
the jurisdiction of the National Marine Fisheries 
Service had not been completed but were expected 
to be available early in 2003. 

Fish and Wildlife Service 
The Fish and Wildlife Service published ini

tial assessment reports for the eight stocks of ma
rine mammals under its jurisdiction on 4 October 
1995. Three stocks, the Florida and Antillean 
stocks of  the endangered West Indian manatee and 
the threatened California stock of sea otters, were 
determined to be strategic stocks. 

As discussed in previous annual reports, the 
Fish and Wildlife Service issued draft revised stock 
assessments for southern sea otters in California, 
northern sea otters in Washington, and the Florida 
and Antillean stocks of  West Indian manatees in 
April 1997. The final reports for those stocks were 
never published, and they have not been updated 
since that time. 

The Service published a notice of  availabil
ity of draft revised stock assessment reports for 

Pacific walruses, polar bears, and sea otters occur
ring in Alaska on 28 March 2002. The key change 
proposed by the Service was the splitting of  Alaska 
sea otters, which had originally been identified as 
a single stock, into three separate stocks. The south
western Alaska stock, which has experienced a dra
matic decline over the past decade and is a candi
date for listing under the Endangered Species Act, 
was identified as a strategic stock. The other two 
stocks, south-central Alaska and southeastern 
Alaska, were considered to be nonstrategic. 

The Commission provided comments to the 
Fish and Wildlife Service on the draft revisions by 
letter of 26 June 2002. The Commission noted 
that some of  the information used to estimate 
population sizes of the sea otter stocks was dated 
and therefore of  questionable reliability.  In view 
of the significant decline of sea otters in south
western Alaska, the Commission believed that ob
taining updated population estimates for all three 
stocks was a high priority.  The Commission also 
provided specific comments on the individual as
sessments. 

The Service published a notice of  availabil
ity of the final assessment reports for the marine 
mammal stocks that occur in Alaska in the Federal 
Register on 9 October 2002. Those assessments 
retained the separation of Alaska sea otters into 
three stocks. With respect to the Commission’s 
concern about the need for more recent sea otter 
abundance estimates, the Service indicated that it 
had requested the U.S. Geological Survey’s Divi
sion of Biological Resources to conduct new aerial 
surveys of  the southeastern Alaska population. 
The Service noted, however, that although that 
survey is currently under way, it will take two to 
three years to complete. The final reports for the 
Alaska stocks prepared by the Fish and Wildlife 
Service are available online at http://www.r7. 
fws.gov/mmm/sar. 

The Incidental-Take Regime 
Section 118 of the Marine Mammal Protec

tion Act sets forth the regime governing the take 
of marine mammals incidental to most commer
cial fishing operations.  It requires classification of 
all U.S. fisheries according to the frequency with 
which marine mammals are taken, registration by 
fishermen participating in fisheries that frequently 
or occasionally take marine mammals, monitoring 
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and reporting of incidental taking, and reduction 
of incidental mortality and serious injury of ma
rine mammals in commercial fisheries to insignifi
cant levels approaching zero within seven years. 
The section also requires the preparation of a take 
reduction plan for each strategic stock subject to 
frequent or occasional mortality or serious injury 
in fishing operations.  Each plan is to include rec
ommended regulatory or voluntary measures to 
reduce incidental mortality and serious injury and 
recommend dates for achieving specific objectives. 
The immediate goal of the plans is to reduce, within 
six months, incidental mortality and serious injury 
to levels less than the potential biological removal 
level calculated in the stock assessment. The long-
term goal of  the plans is to reduce incidental mor
tality and serious injury to insignificant levels ap
proaching a zero rate within five years, taking into 
account the economics of  the fishery, existing tech
nology, and applicable state or regional fishery 
management plans. 

Implementing Regulations 
As discussed in previous annual reports, the 

National Marine Fisheries Service published regu
lations implementing section 118 in 1995. Among 
other things, the regulations include procedures for 
vessel owners to register for an authorization cer
tificate, observer and reporting requirements, and 
criteria for classifying fisheries.  Minor changes to 
the regulations were published in 1999. 

Although the original proposed rule published 
by the Service in 1994 included a proposed defini
tion to be used to determine when the zero mor
tality and serious injury rate goal of the Act had 
been achieved, this element of the regulations has 
never been finalized. As such, this issue remains 
unresolved. This is an important omission because 
section 118(b) of the Act requires that commer
cial fisheries reduce incidental mortality and seri
ous injury of marine mammals to insignificant lev
els approaching a zero mortality and serious injury 
rate by April 2001.  More specifically, take reduc
tion plans developed under section 118 are to be 
designed to achieve the zero mortality and serious 
injury rate goal for the covered fisheries within five 
years of  a plan’s implementation. Toward this end, 
the amendments require that the National Marine 
Fisheries Service review the progress of  commer
cial fisheries in meeting this zero mortality rate goal 
and report its findings to Congress.  The report was 

to have been submitted by 30 April 1998. How
ever, the Service has yet to complete the report. 

This lack of action prompted the Center for 
Biological Diversity and other organizations to file 
suit against the National Marine Fisheries Service 
on 13 April 2002 in U.S. district court alleging vio
lations of the Marine Mammal Protection Act. The 
plaintiffs are seeking to have the court compel the 
Service to complete and transmit its report to Con
gress on the progress being made to achieve the 
zero mortality rate goal. The plaintiffs also claimed 
that the Service was violating the Act by failing to 
convene a take reduction team for each strategic 
stock that interacts with a fishery with frequent or 
occasional mortality or serious injury of marine 
mammals (i.e., category I and II fisheries) and to 
develop and implement take reduction plans for 
those stocks.  As of  the end of  2002, the lawsuit 
was still pending.  The Commission understands, 
however, that filing the complaint with the court 
has prompted the Service to revisit the need to 
publish regulations defining the term “zero mor
tality and serious injury rate goal.”  Service staff 
has informed the Commission that they expect to 
conclude the rulemaking in 2003. 

Several provisions of the incidental-take re
gime for commercial fisheries are aimed at reduc
ing marine mammal mortalities and serious inju
ries to certain levels.  As such, there needs to be 
some mechanism for differentiating between seri
ous and nonserious injuries.  Regulations promul
gated by the Service in 1995 define serious injury 
as any injury that will likely result in the mortality 
of a marine mammal. However, it is not always 
apparent at the time a marine mammal is released 
from fishing gear whether its injuries are life-threat-
ening.  To address this issue, the Service convened 
a workshop in April 1997 to consider ways to de
termine what injuries are to be considered serious. 
Representatives of the Marine Mammal Commis
sion participated in the workshop. 

The workshop report, published in 1998, iden
tified the different ways in which marine mammals 
may be injured by various types of fishing gear and 
assessed the likelihood that different types of ma
rine mammals would survive such injuries.  (A link 
to the report is provided on the Service’s website 
at http://www.nmfs.noaa.gov/prot_res/PR2/ 
Fisheries_Interactions/fisheriesinteractions.html.). 
The workshop report included general guidelines 
for determining when injuries should be consid
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ered serious.  For large whales, participants gener
ally agreed that any entanglement that resulted in 
the animal trailing gear such that its mobility or 
ability to feed was impeded should be considered 
a serious injury.  For small cetaceans, animals that 
ingest hooks, are trailing gear when released, or 
swim away abnormally after being released should 
be considered seriously injured. For pinnipeds, 
animals should be considered seriously injured if 
they are trailing gear or are hooked in the mouth. 
The Service has drawn on the report to develop 
internal guidelines for determining what constitutes 
a serious injury but has yet to publish draft guide
lines for public review and comment. 

Take of  Endangered and 
Threatened Species 

The incidental-take regime enacted in 1994 
includes a provision for authorizing the incidental 
taking of species listed as endangered or threat
ened, provided certain findings are made. On 30 
October 2000 the Service published in the Federal 
Register a notice of  issuance of  a three-year permit 
to authorize the incidental take of fin whales (Cali-
fornia/Oregon/Washington stock), humpback 
whales (California/Oregon/Washington/Mexico 
stock), Steller sea lions (eastern stock), and sperm 
whales (California/Oregon/Washington stock) in 
the California/Oregon drift gillnet fishery for 
thresher shark and swordfish. These are the only 
marine mammal stocks listed under the Endangered 
Species Act for which taking incidental to com
mercial fishing is currently authorized. That is, no 
authorizations are in place for fisheries in the Alaska 
region, the northeast region, or the southeast re
gion (including the Gulf of Mexico). It is expected 
that the Service will review these authorizations 
during 2003. 

List of Fisheries 
A key feature of the incidental-take regime is 

the annual publication of a list of fisheries placing 
each U.S. fishery into one of  three categories based 
on the frequency with which marine mammals are 
killed or seriously injured. Vessel owners partici
pating in category I or category II fisheries must 
register and are subject to certain other require
ments.  Those participating in category III fisheries 
need not register for an incidental-take authoriza
tion, but are required to report any marine mam

mal mortality or injury that occurs incidental to 
their operations. 

Under regulations published by the National 
Marine Fisheries Service, a category I fishery is one 
in which annual mortality and serious injury of ani
mals from any marine mammal stock are equal to 
or greater than 50 percent of  the stock’s potential 
biological removal level. A category II fishery is 
one in which annual mortality and serious injury 
are between 1 and 50 percent of  the stock’s poten
tial biological removal level, provided that the to
tal number of mortalities and serious injuries from 
all fisheries combined is greater than 10 percent of 
the stock’s potential biological removal level.  All 
other fisheries (i.e., those that, combined with other 
fisheries, do not take more than 10 percent of a 
stock’s potential biological removal level or that 
individually take less than 1 percent of  any stock’s 
potential biological removal level) are placed in 
category III.  In the absence of reliable informa
tion concerning the frequency with which marine 
mammals are killed or seriously injured incidental 
to a fishery, the National Marine Fisheries Service 
assesses the proper placement of the fishery by 
evaluating factors such as fishing techniques and 
gear used, available deterrence methods, target 
species, seasons and areas fished, stranding data, 
the species and distribution of marine mammals in 
the area, and comparisons with similar fisheries. 

The Service published a Federal Register no
tice on 17 January 2002 indicating that the final 
list of fisheries for 2001, published on 15 August 
2001, would remain in effect throughout 2002. The 
list includes 6 category I fisheries, 33 category II 
fisheries, and 140 category III fisheries. Although 
proposed changes to the list of fisheries for 2003 
had yet to be issued as of the end of 2002, the 
Service staff  expects that they will publish them 
early in 2003. 

Take Reduction Plans 
Section 118 of the Marine Mammal Protec

tion Act requires the National Marine Fisheries 
Service to develop a take reduction plan for each 
strategic stock that interacts with a category I or 
category II fishery (i.e., a fishery that frequently or 
occasionally kills or seriously injures marine mam
mals). That section directs the Service to estab
lish take reduction teams to assume the lead in 
developing  plans.  The teams are to include mem
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bers representing federal agencies, affected coastal 
states, appropriate fishery management councils, 
interstate fishery commissions, academic and sci
entific organizations, environmental groups, the 
commercial and recreational fishermen that inci
dentally take the species or stock, and any affected 
Alaska Native or Native American tribal organiza
tions.  Representatives of  the Commission have 
participated as members of most of the take re
duction teams. 

Where human-caused mortality and serious 
injury of a stock are believed to be equal to or 
greater than the stock’s potential biological removal 
level, a take reduction team is to prepare and sub
mit to the Service a draft take reduction plan within 
six months of  the team’s establishment.  For other 
strategic stocks, draft take reduction plans are to 
be submitted within 11 months of  the team’s es
tablishment. Within 60 days of receiving a draft 
take reduction plan, the Service is to publish the 
plan in the Federal Register, along with any proposed 
changes and proposed regulations to implement the 
plan, for public review and comment. After a pub
lic comment period of no more than 90 days, the 
Service has 60 days in which to publish a final take 
reduction plan and implementing regulations.  Af
ter publication of the final plan, take reduction 
teams are to continue to meet to monitor the plan’s 
implementation. 

To date, the National Marine Fisheries Ser
vice has established six take reduction teams— the 
Gulf  of  Maine Harbor Porpoise Take Reduction 
Team, the Pacific Offshore Cetacean Take Reduc
tion Team, the Atlantic Offshore Cetacean Take 
Reduction Team, the Atlantic Large Whale Take 
Reduction Team, the Mid-Atlantic Harbor Porpoise 
Take Reduction Team, and the Bottlenose Dolphin 
Take Reduction Team.  Because of  significant 
changes in the fisheries covered by the Atlantic 
Offshore Cetacean Take Reduction Plan, that team 
was disbanded in 2001.  The Service intends to 
evaluate the need for a new take reduction team to 
address the taking of marine mammals in these 
offshore fisheries as new mortality and serious in
jury estimates become available. 

Activities of the Mid-Atlantic and Gulf of 
Maine Harbor Porpoise Take Reduction Teams are 
discussed in the harbor porpoise section of Chap
ter III. Activities of the bottlenose dolphin team 
are discussed in the bottlenose dolphin section of 
Chapter III. Actions taken by the Service and the 

Atlantic Large Whale Take Reduction Team regard
ing the take reduction plan for endangered whales 
taken in gillnet and lobster pot fisheries along the 
Atlantic coast are discussed in the North Atlantic 
right whale section of Chapter III. 

The final team, the Pacific Offshore Cetacean 
Take Reduction Team was constituted in 1996 to 
address the incidental take of several species of 
beaked whales, short-finned pilot whales, pygmy 
sperm whales, sper m whales, and humpback 
whales in the category I drift gillnet fishery target
ing thresher sharks and swordfish in waters off Cali
fornia and Oregon. As discussed in previous Com
mission reports, the recommendations of this team 
that nets be set a minimum of 11 m (36 ft) below 
the water surface and that low-intensity acoustic 
deterrent devices (pingers) be used on nets have 
been incorporated into a final take reduction plan 
and implemented by regulation. Those measures 
have reduced incidental mortalities and serious in
juries to below the potential biological removal lev
els of  the affected marine mammal stocks. 

Intentional Taking 
Unlike the interim exemption that governed 

incidental taking from 1988 to 1995, the regime 
established under section 118 prohibits intentional 
lethal taking of marine mammals in commercial 
fishing operations.  The only exception is in situa
tions where lethal taking is “imminently necessary 
in self-defense or to save the life of another per
son in immediate danger.” 

Although intentional lethal take is not al
lowed, fishermen and others may take marine mam
mals by nonlethal means to deter them from dam
aging gear, catch, or other property under certain 
circumstances.  Section 101(a)(4) of  the Marine 
Mammal Protection Act directs the National Ma
rine Fisheries Service and the Fish and Wildlife 
Service to publish a list of  guidelines to govern 
measures for safely deterring marine mammals.  In 
the case of marine mammals listed as endangered 
or threatened, the Services are to recommend spe
cific measures that can be used to deter the ani
mals nonlethally.  The use of  certain deterrence 
measures that have a significant adverse effect on 
marine mammals may be prohibited. 

The National Marine Fisheries Service pub
lished proposed deterrence regulations in 1995, of
fering guidance on passive, preventive, and reac
tive measures that could be taken to deter marine 
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mammals.  The Service proposed four general prin
ciples regarding acceptable deterrence measures. 
In addition to the statutory directive that such 
measures not result in the death or serious injury 
of the animal, the measures should not (1) result 
in the separation of a female marine mammal from 
its unweaned offspring, (2) break the skin of a 
marine mammal, (3) be directed at a marine 
mammal’s head or eyes, or (4) be used to deter pin
nipeds hauled out on unimproved private property. 
The Service also proposed to prohibit the use of 
any firearm or other device to propel an object that 
could injure a marine mammal, the use of any ex
plosive device to deter cetaceans, the use of ex
plosives more powerful than seal bombs to deter 
seals or sea lions, the translocation of any marine 
mal, or the use of tainted food or bait or any other 
substance intended for consumption by the ma
rine mammal. Deterrence of marine mammals 
listed as endangered or threatened under the En
dangered Species Act would not be authorized 
under the proposed regulations.  Rather, measures 
to deter listed species safely would be subject to a 
separate rulemaking.  Commission comments on 
the proposed regulations are summarized in the 
1995 annual report. 

As of the end of 2002 final deterrence regu
lations had yet to be published by the National Ma
rine Fisheries Service.  The Fish and Wildlife Ser
vice had yet to publish any guidelines or proposed 
regulations with respect to deterrence of those spe
cies of marine mammals under its jurisdiction. 

Pinniped/Fisheries Interactions 
Since passage of the Marine Mammal Protec

tion Act, a number of seal and sea lion popula
tions in U.S. waters have increased substantially. 
At the same time, reports of seal and sea lion in
teractions with commercial fisheries, aquaculture 
projects, and protected stocks of salmon have also 
increased. Such interactions typically involve dep
redation of catch, damage to gear, and, in the case 
of wild salmon stocks, predation of dwindling 
numbers of salmon as they attempt to negotiate 
migratory barriers, such as locks, dams, and water
falls.  Pinniped/fishery interactions have been a 
particular source of concern in California, Oregon, 
and Washington and in the Gulf of  Maine. 

In response to these concerns, Congress added 
section 120 to the Marine Mammal Protection Act 
in 1994. To address predation on depleted salmon 

stocks, section 120 calls for establishing pinniped/ 
fishery interaction task forces to identify research 
and management needs and to make recommen
dations concerning requests for lethal taking au
thority. Where nonlethal management alternatives 
prove ineffective, lethal removal of individual seals 
or sea lions contributing to the problem may be 
authorized. To address other concerns, section 120 
also directs that various analyses and reports be 
completed to help assess the need for, and to iden
tify, possible responsive measures.  The reports and 
recommendations made by the Service as part of 
those reports are discussed in past annual reports. 

To date, only the State of  Washington has re
quested lethal removal authority for pinnipeds un
der section 120. That authorization was issued by 
the National Marine Fisheries Service to enable 
the state to address the taking of  winter-run steel
head salmon by California sea lions at the 
Chittenden, or Ballard, Locks in Seattle. From the 
early 1980s to 2001 the number of steelhead re
turning to spawn in streams emptying into Lake 
Washington declined from nearly 3,000 to just 42 
per year. 

The original authorization was issued to the 
Washington Department of  Fish and Wildlife in 
1994 and granted authority for the lethal removal 
of individual sea lions provided that (1) the ani
mals had been observed taking steelhead at the 
site, (2) nonlethal means of deterrence had failed, 
and (3) the identified animals were present during 
the time of  the steelhead run.  That authorization 
expired in 1997, but was extended for an additional 
four-year period. Under those authorizations, sea 
lions have been relocated, nonlethal deterrence 
measures have been taken (e.g., an acoustic array 
was installed around the locks to deter sea lions 
from approaching the area where salmon are most 
vulnerable to depredation), and three sea lions were 
placed in captivity.  No taking by lethal means has 
been necessary. 

On 19 October 2001 the Service published a 
notice in the Federal Register indicating that the State 
of  Washington was seeking to extend its letter of 
authorization for an additional five-year period. No 
other changes were proposed to the authorization. 
In its request to the Service, the State of  Washing
ton cited the continuation of severely depressed 
returns of steelhead and the continuing need to be 
able to remove any sea lion that meets the criteria 
of the authorization. The State noted that it had 
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no specific plans for lethal removals but requested 
that the authorization be extended so that, as a 
last resort, it could respond in a timely manner to 
sea lion predation that could not be controlled by 
nonlethal means.  A notice that the Service had 
extended the pinniped removal authority through 
30 June 2006, as proposed, was published in the 
Federal Register on 5 February 2002. 

The Tuna-Dolphin Issue 

For reasons not fully understood, schools of 
large yellowfin tuna (those greater than 25 kg [55 
lbs]) tend to associate with dolphin schools in the 
eastern tropical Pacific Ocean. This area covers 
more than 18.1 million km2 (5 million mi2), stretch
ing from southern California to Chile and westward 
to Hawaii.  Late in the 1950s U.S. fishermen began 
to exploit this association by deploying large purse 
seine nets around dolphin schools to catch the tuna 
swimming below.  Despite efforts by fishermen to 
release the dolphins unharmed, some animals be
come trapped in the nets and are killed or injured. 
Estimated dolphin mortality in the early years of 
the fishery was in the hundreds of thousands per 
year.  Efforts to reduce the incidental mortality of 
dolphins in this fishery have been a primary focus 
of the Marine Mammal Protection Act since it was 
enacted in 1972. More recently, efforts have fo
cused on identifying the possible effects of chas
ing and encircling large numbers of dolphins in the 

fishery grew.  This is reflected in Figure 37, which 
shows the number of dolphin sets being made by 
the U.S. and foreign fleets.  Along with these shifts 
in the fishery came changes in the associated dol
phin mortality.  As reflected by mortality data pre
sented in Table 10, progress made by the United 
States to reduce dolphin mortality under the Ma
rine Mammal Protection Act was offset by in
creased mortality from growing foreign operations. 
This prompted Congress to amend the Marine 
Mammal Protection Act in 1984 and again in 1988 
to establish comparability requirements for nations 
seeking to export tuna to the United States.  Im
ports of yellowfin tuna caught in the eastern tropi
cal Pacific were banned from countries that failed 
to adopt a tuna-dolphin program comparable with 
that of the United States or whose fleet exceeded 
the incidental-take rate of  the U.S. fleet by a cer
tain amount. In addition, imports of yellowfin tuna 
from intermediary nations that imported tuna from 
nations subject to a primary embargo were made 
subject to a secondary embargo.  Additional re
quirements also were placed on U.S. tuna fisher
men. 

The 1988 amendments and the resulting threat 
of tuna embargoes brought about a substantial re
duction in dolphin mortality by foreign fleets.  Be
tween 1989 and 1992 reported mortality by the 
foreign fleet dropped by more than 80 percent. An
other factor contributing to the drop in dolphin 
mortality was the La Jolla Agreement, an agree
ment entered into voluntarily by the tuna-fishing

tuna fishery each year 
that may not be re
flected in the reported 
mortality figures, but 
that may be impeding 
the recovery of de 
pleted dolphin stocks. 

Background 
The eastern tropi

cal Pacific tuna fishery 
was dominated by U.S. 
vessels during the 
1960s and early 1970s. 
In the late 1970s and 
early 1980s the U.S. 
fleet declined and the 
number of foreign ves
sels participating in the 
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Figure 37.  Sets on dolphins by U.S. and foreign vessels, 1979–2002. 
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nations in 1992. The specific provisions of the La 
Jolla Agreement are discussed in past annual re
ports and included vessel-specific mortality limits. 
When in 1993 an individual vessel’s performance 
in reducing dolphin mortality was tied directly to 
its ability to continue to make dolphin sets through
out the year, reported dolphin mortality dropped 
even more precipitously.  Although part of  the de
cline that occurred during that four-year period was 
attributable to fewer sets being made on dolphins, 
the primary factor in reducing incidental dolphin 
mortality was a marked reduction in the average 
number of dolphins killed per set. 

Even though the international tuna fleet had 
been quite successful in reducing incidental dol

phin mortality from unsustainably high levels in 
the 1980s, under the comparability requirements 
applicable under the 1988 and 1992 Marine Mam
mal Protection Act amendments, yellowfin tuna 
caught in the eastern tropical Pacific was excluded 
from the U.S. market if  it was from countries whose 
vessels continued to set on dolphins. This 
prompted six parties to the La Jolla Agreement— 
Colombia, Costa Rica, Ecuador, Mexico, Panama, 
and Venezuela—to issue a statement in 1995 urg
ing the United States to lift the embargoes then in 
effect. They contended that catching tuna in com
pliance with the International Dolphin Conserva
tion Program, established under the La Jolla Agree
ment, was environmentally sound and that the in
creased use of fishing methods that did not involve 
setting on dolphins would harm biodiversity by in
creasing the discard of juvenile tuna and the 
bycatch of  nontarget species other than dolphins. 
The six nations stated that the situation was en
dangering their continued participation in the pro
gram established under the La Jolla Agreement. In 
response, Congress in mid-1995 began to consider 
the need for changes to the Marine Mammal Pro
tection Act’s tuna-dolphin provisions, particularly 
those concerning the tuna embargoes. 

Concerned that an opportunity to consolidate 
the gains in dolphin conservation made under the 
La Jolla Agreement was slipping away, five envi
ronmental groups initiated discussions with repre
sentatives of Mexico in September 1995 to explore 
the possibility of a multilateral agreement among 
tuna-fishing nations to formalize and strengthen 
the International Dolphin Conservation Program 
and lift U.S. tuna embargoes.  These discussions 
led to a compromise supported by the tuna fishing 
nations, some environmental groups, and the United 
States. 

This compromise ultimately formed the basis 
for the Declaration of Panama, an agreement signed 
by representatives of the United States and 11 other 
nations on 4 October 1995. These nations declared 
their intention, contingent on the enactment of 
changes in U.S. law, to formalize the La Jolla Agree
ment as a binding international agreement and to 
incorporate additional dolphin protection measures. 
The envisioned changes to U.S. law included al
lowing access to the U.S. market for all tuna, 
whether caught by setting on dolphins or not, pro
vided that it was caught in compliance with the 
agreement. The Declaration of Panama also called 
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on the United States to redefine the term dolphin-
safe to include any tuna caught in the eastern tropi
cal Pacific by a purse seine vessel in a set in which 
no dolphin mortality was observed, rather than ap
plying that term only to tuna caught on trips dur
ing which no dolphin sets were made. Among other 
things, the new international agreement was to es
tablish annual stock-specific quotas on dolphin 
mortality based on minimum population estimates 
and to limit overall mortality to no more than 5,000 
a year. 

The international agreement envisioned by the 
parties to the Declaration of Panama, the Agree
ment on the International Dolphin Conservation 
Program, was concluded in May 1998 and entered 
into force on 15 February 1999. 

Reported Mortality and 
Fishing Effort 

Under the Agreement on the International 
Dolphin Conservation Program, each vessel of 
greater than 400 short tons of carrying capacity is 
required to carry an observer on each fishing trip 
made in the eastern tropical Pacific Ocean. At 
least 50 percent of  the observers placed on a 
nation’s vessels are to be from the Inter-American 
Tropical Tuna Commission’s observer program, 
with the remainder coming from a parallel national 
program, should the nation decide to establish one. 
Among other things, the observers are to report 
the number of dolphins killed and seriously injured 
in purse seine sets.  Data from these reports are 
reflected in the estimates of dolphin mortality pro
vided in Table 10.  Estimated dolphin mortality, 
particularly for the early years of  the fishery, are 
based on significantly lower levels of  observer cov
erage. The United States achieved 100 percent 
observer coverage beginning in 1989.  Full ob
server coverage on the foreign fleets was not 
achieved until 1995. 

Since 1993 dolphin mortality incidental to the 
eastern tropical Pacific tuna fishery has remained 
at a level believed by most to be biologically insig
nificant. Nevertheless, as discussed below, those 
dolphin stocks that were depleted over the years 
by the tuna fishery have failed to show signs of 
recovery as one would expect in light of the re
ported mortality levels. 

Although still a preliminary estimate, it ap
pears that reported dolphin mortality in 2002 will 
be the second lowest since the fishery began, de

spite a marked increase in the number of sets on 
dolphins.  The increase in dolphin sets during 2002 
follows a recent trend in the fishery (Fig. 37).  In 
1999, 8,648 dolphins sets were made. This num
ber increased to more than 9,235 in 2000 and 9,577 
in 2001. A preliminary estimate of fishing effort 
for 2002 made by the Inter-American Tropical Tuna 
Commission indicates that about 12,430 dolphin 
sets were made during the year. 

The International Dolphin 
Conservation Program Act 

Efforts to amend U.S. law as called for by the 
Declaration of Panama culminated in enactment 
of  the International Dolphin Conservation Program 
Act on 15 August 1997. The new law made sev
eral changes to the U.S. tuna-dolphin program. 
Amendments to section 304 of the Marine Mam
mal Protection Act directed the Secretary of Com
merce, in consultation with the Marine Mammal 
Commission and the Inter-American Tropical Tuna 
Commission, to conduct a study of the effects of 
chase and encirclement on dolphins and dolphin 
stocks taken in the course of purse seine fishing 
for yellowfin tuna in the eastern tropical Pacific. 
The study was to consist of  abundance surveys 
and stress studies designed to determine whether 
chase and encirclement are having a “significant 
adverse impact on any depleted dolphin stock in 
the eastern tropical Pacific Ocean.”  Specifically, 
the amendments required the National Marine Fish
eries Service to survey the abundance of  depleted 
dolphin stocks during calendar years 1998, 1999, 
and 2000. The stress studies were to include (1) a 
review of relevant stress-related research and a 
three-year series of necropsy samples from dol
phins killed in dolphin sets, (2) a one-year review 
of relevant historical demographic and biological 
data related to dolphins and dolphin stocks, and 
(3) an experiment involving the repeated chasing
and capturing of dolphins by means of intentional 
encirclement. 

The Service was directed to make an initial 
finding by March 1999, based on the preliminary 
results of the research program and any other rel
evant information, as to whether the intentional 
encirclement of dolphins was having a significant 
adverse effect on any depleted dolphin stock. A 
final finding was to be made between 1 July 2001 
and 31 December 2002 and a report of that find
ing submitted to Congress.  If  the Service deter
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mined that there was no significant adverse effect, 
the definition of dolphin-safe tuna would be 
changed to include all tuna harvested in sets in 
which no dolphin mortality was observed. 

The amendments also directed the National 
Marine Fisheries Service to engage in other research 
to further the goals of the International Dolphin 
Conservation Program.  The Service, in consulta
tion with the Marine Mammal Commission and 
with the cooperation of the nations participating 
in the International Dolphin Conservation Program 
and the Inter-American Tropical Tuna Commission, 
is to conduct such research, which may include 
projects to (1) devise cost-effective fishing meth
ods and gear designed to reduce or eliminate inci
dental mortality and serious injury of dolphins, (2) 
develop cost-effective methods for catching ma
ture yellowfin tuna that do not require setting on 
dolphins, (3) carry out assessments of dolphin 
stocks taken in the eastern tropical Pacific tuna 
fishery, and (4) determine the extent to which the 
incidental taking of nontarget species, including 
juvenile tuna, occurs in the eastern tropical Pacific 
tuna fishery and assess the impact of  such taking. 

Although still subject to the dolphin-safe la
beling requirements, all tuna caught in the eastern 
tropical Pacific after the effective date of the 
amendments may be imported into the United 
States, provided it was caught in accordance with 
the requirements of the International Dolphin Con
servation Program.  The amendments further re
quired that the total dolphin mortality limits and 
the per-stock limits for nations importing tuna to 
the United States not exceed the 1997 levels and 
be consistent with the objective of progressively 
reducing dolphin mortality to a level approaching 
zero.  The amendments lifted the zero quota and 
stock-specific restrictions that have prevented U.S. 
fishermen from setting on dolphins.  U.S. fisher
men are now able to apply for a permit allowing 
them to take dolphins in accordance with the pro
visions of  the International Dolphin Conservation 
Program.  Unlike the multiyear, general permits 
issued to the American Tunaboat Association in 
the past, individual vessels are required to obtain 
annual permits. 

The amendments took effect on 3 March 
1999, the date that the Secretary of State certified 
to Congress that a binding international agreement 
establishing the International Dolphin Conserva
tion Program had been adopted and was in force. 

The parties to that agreement, other than the United 
States, are Costa Rica, Ecuador, El Salvador, Gua
temala, Honduras, Mexico, Nicaragua, Panama, 
Peru, and Venezuela.  In addition, Bolivia, Colom
bia, the European Union, and Vanuatu are apply
ing the agreement provisionally. 

Implementation of the 
1997 Amendments 

As noted earlier, the International Dolphin 
Conservation Program Act requires the National 
Marine Fisheries Service to consult with the Ma
rine Mammal Commission regarding implementa
tion of mandated research into the effects of chase 
and encirclement on depleted dolphin stocks.  Other 
research in furtherance of the goals of the Interna
tional Dolphin Conservation Program required un
der the Act is also to be conducted in consultation 
with the Commission.  In addition, the Service is 
required to consult with the Commission in devel
oping regulations to implement the new provisions 
governing the taking of marine mammals in the 
eastern tropical Pacific tuna fishery. 

Initial Finding—Under the terms of  the In
ternational Dolphin Conservation Program Act, the 
National Marine Fisheries Service was to make an 
initial finding by the end of March 1999 as to 
whether the intentional encirclement of dolphins 
is having a significant adverse effect on any de
pleted dolphin stock in the eastern tropical Pacific. 
The Service made its initial finding on 29 April 
1999 that, although the northeastern offshore stock 
of spotted dolphins and the eastern stock of spin
ner dolphins did not appear to be increasing at the 
expected rates, there was insufficient evidence to 
conclude that chase and encirclement are having a 
significant adverse impact on those stocks.  The 
rationale for the finding and a summary of the data 
on which it was based are discussed in past Com
mission annual reports.  However, before that find
ing became effective and the labeling requirements 
under the Act were changed, environmental groups 
successfully challenged the finding in U.S. district 
court. The court invalidated the initial finding, 
based largely on the Service’s failure to collect and 
consider at least preliminary data from all of the 
studies mandated under the International Dolphin 
Conservation Program Act before making the de
termination.  That ruling was subsequently upheld 
by the Ninth Circuit Court of Appeals, which fur
ther directed that the Service, in making the find
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ings under the Act, must determine whether or not 
chase and encirclement are having significant ad
verse effects on depleted dolphin stocks.  That is, 
the court ruled that it was insufficient for the Ser
vice to find by default that there is no significant 
adverse impact simply because there is inconclu
sive evidence. 

Decision Framework—Shortly after enact
ment of  the International Dolphin Conservation 
Program Act, the Commission wrote to the Na
tional Marine Fisheries Service recommending that 
it establish a framework for carrying out the re
quired consultations. Among other things, the 
Commission urged the Service to develop and cir
culate the criteria it would use to make the initial 
and final findings as to whether chase and encircle
ment of dolphins were having a significant adverse 
effect on any depleted dolphin stock. The Com
mission noted that these determinations were likely 
to be controversial and believed that the Service 
could best insulate itself from possible claims that 
it was not being objective by developing the crite
ria before collection and analysis of the data from 
the mandated studies. 

As discussed in previous annual reports, the 
Service agreed and, beginning in December 1998, 
convened a series of meetings to develop decision-
making criteria. Representatives of the Marine 
Mammal Commission and the Inter-American 
Tropical Tuna Commission participated in two of 
those meetings.  The participants at those meet
ings reached general agreement that appropriate 
criteria should be based on addressing two general 
questions.  First, based on data concerning the 
abundance and trends of depleted dolphin stocks, 
have the populations failed to grow at expected 
rates? Second, if there has been such a failure, is it 
attributable to fishery-related causes?  The Service 
published a report providing a detailed discussion 
of  the framework developed at the 1998 meeting. 
That framework was used in making the initial find
ing in 1999. A complete summary of the consul
tations regarding the decision framework can be 
found in the Southwest Fisheries Science Center 
Administrative Report LJ-00-16, published in Janu
ary 2001, which is available from the National 
Marine Fisheries Service. 

Although the Service had informed the Com
mission that it planned to conduct further consul
tations regarding the decision framework and the 
underlying research projects in 2001, no such con

sultations took place. Instead, the Director of the 
Service’s Office of  Science and Technology wrote 
to the Commission on 20 April 2001 to explain 
that the Service had recently held a workshop, in
volving both agency scientists and top-level policy 
officials, to review the development of the deci
sion process.  One of  the principal outcomes of 
that workshop was the recognition of “... a clear 
distinction between scientific advice and the policy 
elements of  the decision.”  Although the Service 
recognized its obligation to consult with the Com
mission about the research mandated by the Inter
national Dolphin Conservation Program Act, it 
apparently saw no need for ongoing consultation 
with respect to the development of the policy as
pects of  the decision criteria.  Rather, the Service 
indicated its intention to complete the develop
ment of a “draft decision process” internally and 
seek the advice of the Commission and others only 
after the draft was complete. 

The Service published a notice in the Federal 
Register on 15 February 2002 announcing the avail
ability of its proposed organizational decision pro
cess and seeking comments.  The draft process 
identified four basic questions that the Service 
would have to address to determine whether chase 
and encirclement were having significant adverse 
effects— 
• the “ecosystem question”—during the period in
which the eastern tropical Pacific tuna fishery has 
operated, has the carrying capacity for dolphins 
declined substantially or has the ecological struc
ture of that ecosystem changed substantially in any 
way that could impede depleted dolphin stocks from 
growing at expected rates? 
• the “direct mortality question”— for any depleted
dolphin stock, does the estimated fishery-related 
mortality (including direct mortality and, where 
appropriate, quantifiable levels of indirect mortal
ity) exceed the mortality standard considered ap
propriate by the Secretary? 
• the “indirect effects question”— for each depleted
dolphin stock, is the estimated number of dolphins 
affected by the tuna fishery, considering data on 
sets per year, mortality attributable to the fishery, 
indicators of stress in blood, skin, and other tis
sues, the separation of mothers and calves during 
chase and encirclement, and any other relevant in
formation, at a level that is cause for concern? 
• the “abundance question”—for each depleted
dolphin stock, is the estimate of  the observed 
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population growth rate sufficient so as not to risk 
recovery or appreciable delay in recovery time of 
the stock to its optimum sustainable population 
level? 

The draft decision process, however, did not 
attempt to quantify the levels that would prompt 
the Service to find that there has been a significant 
adverse impact on dolphin stocks from any of 
these sources. 

The Federal Register notice also indicated that 
the Service intended to appoint two expert panels 
to provide assessments concerning the questions 
set forth in the proposed decision process.  In ad
dition, the Service invited the submission of  in
formation to be factored into the final finding and 
proposed criteria to be used to determine the weight 
to be given different sources of  information. 
Among other things, the Service would consider 
the relevance and timeliness of  the information 
and whether it had been independently peer-re-
viewed and made available to the Service for veri
fication. The Service also indicated that informa
tion from outside sources needed to be submitted 
by 1 May 2002 to allow time for review before us
ing it in the decisionmaking process. 

The Commission submitted comments on the 
proposed organized decision process by letter of 
19 April 2002. That letter traced the history of 
consultations between the Commission and the Ser
vice regarding the need to develop objective, sta
tistically based criteria for making the required find
ings and noted the Service’s earlier commitment 
to develop such criteria. The Commission ex
pressed concern about the Service’s backing away 
from that commitment under the new proposal. In 
this regard, the Commission noted that the pro
posed organized decision process contained no cri
teria that would indicate when possible adverse 
impacts of the tuna fishery would be considered 
“significant.” The Commission further noted that, 
although the Service has no statutory obligation to 
develop such explicit decisionmaking criteria, it 
continued to believe that doing so would provide 
the best way to ensure that the Secretary’s finding 
is well reasoned and well supported, understand
able to the public, and likely to withstand judicial 
scrutiny if  challenged. Although noting the diffi
culties in finalizing such criteria in time to be used 
for the final determination, the Commission en
couraged the Service to draw on the work that had 
already been done to the extent possible. 

The Commission also expressed appreciation 
for the Service’s concerns about the need to sepa
rate the science and policy aspects of the decision-
making process. The Commission noted, however, 
that this did not mean that the policy criteria for 
determining significance could not be established 
ahead of time and incorporated into the decision 
framework that the Service had been working on. 
The Commission offered to assist the Service in 
any way it could in formulating and applying such 
criteria. 

The Commission also provided comments on 
the Service’s proposal as to how it would evaluate 
scientific information submitted by outside sources. 
It noted that the applicable statutory provision 
clearly envisioned that the final determination re
garding the effects of chase and encirclement 
would take into account all relevant information, 
whether developed by the Service or others.  Nev
ertheless, there was a need to recognize that, 
whereas the information developed by the Service 
had been subject to considerable scrutiny, this was 
not necessarily the case with information provided 
by others.  The Commission therefore concurred 
with the Service’s view that the weight accorded 
information considered in making the determina
tion should reflect the quality of the methods used 
to collect it and the extent to which it has been 
peer-reviewed. The Commission believed that it 
was imperative that, before any information is fac
tored into the final determination, the Service be 
given an opportunity to review it for purposes of 
verification. Toward this end, the Commission 
supported the process for reviewing information 
proposed by the Service and the proposed 1 May 
cutoff date, which, the Commission noted, should 
enable the Service to complete the review and veri
fication process before relying on such informa
tion in making the final determination. 

The Service published the final organized de
cision process in the Federal Register on 23 August 
2002, addressing the comments submitted by the 
Commission and others.  Although some revisions 
were made in response to comments, the substance 
remained unchanged. Among other things, the de
scription of the “indirect effects question” was re
vised to clarify that the Service would be deter
mining whether such effects were occurring “at a 
magnitude and degree that would risk recovery or 
appreciably delay recovery” of depleted dolphin 
stocks. Another noteworthy change was the 

154




Chapter IV – Marine Mammals/Fisheries Interactions 

redesignation of the “abundance question” as the 
“growth rate question” to clarify that it is the rate 
at which dolphin stocks are recovering, rather than 
their absolute abundance, that is the focus of the 
inquiry. 

As for the Commission’s concerns, the Ser
vice thought that the organized decision process 
provided a sufficiently sound basis for weighing 
the information that would be factored into the 
final determination without the need for preestab
lished, quantified criteria. The Service noted that 
the science report it would issue before making the 
determination would indicate the confidence in
tervals and probabilities associated with the re
search findings, and the final determination made 
by the Secretary would explain how those data were 
used to make the finding.  In the Service’s view, 
the decision process would provide a sound basis 
for the Secretary to weigh the complex informa
tion that would be factored into the determination 
and result in a finding that was “informed, trans
parent, and defensible.” 

Science Report—Before finalizing a report 
summarizing the findings of the research conducted 
under the International Dolphin Conservation Pro
gram Act, the Service sought extensive input from 
outside reviewers.  First, the research results un
derwent a year-long peer review process conducted 
by the Center for Independent Experts (CIE) at 
the University of Miami to ensure the quality of 
the information to be used to make the final find
ing.  Second, the Service convened two expert 
panels—the Ecosystem Panel and the Indirect Ef
fects Panel—to provide views on those issues 
where the data were particularly complex or un
certain. Panel members were chosen by a commit
tee that included representatives of  the Service, 
the Marine Mammal Commission, the Inter-Ameri-
can Tropical Tuna Commission, and nongovern
mental marine mammal scientists.  The recommen
dations provided by individual panel members, as 
well as other information concerning the science 
report and final determination on the effects of 
chase and encirclement on depleted dolphins can 
be found online at http://www.nmfs.noaa.gov/ 
prot_res/PR2/Tuna_ Dolphin/tunadolphin.html. 

Following completion of  the reviews, the 
National Marine Fisheries Service on 18 Septem
ber 2002 provided the Commission and the Inter-
American Tropical Tuna Commission with 
prepublication copies of its “Report of the Scien

tific Research Program under the International 
Dolphin Conservation Program Act” for review and 
comment. The report discussed the various ele
ments of the research program and the findings 
with respect to the abundance of depleted dolphin 
stocks, environment and ecosystem issues, fishery 
effects, and stock assessments. 

The Commission, in consultation with its 
Committee of Scientific Advisors, provided com
ments on the report by letter of 25 October 2002. 
It noted at the outset that its comments were be
ing offered in the context of the appellate court 
ruling in Brower v. Evans, which specified that the 
Marine Mammal Protection Act requires that the 
Secretary of  Commerce “affirmatively find whether 
or not there is a significant adverse impact before 
the dolphin-safe labeling standard can be relaxed.” 
Against that backdrop, the Commission com
mented specifically on the various sections of the 
report. 

With respect to population trends, the Com
mission noted that, although changes in fishing 
practices have resulted in a marked reduction of 
observed dolphin mortality in tuna nets, the three 
depleted dolphin populations that occur in the east
ern tropical Pacific do not appear to have experi
enced the growth expected in light of those reduced 
mortality rates.  Generally accepted population 
theory on density dependence suggests that, at their 
reduced abundance levels, these populations 
should exhibit a growth rate approaching 4 per
cent per year.  However, the information provided 
in the report indicated clearly that northeastern 
offshore spotted dolphins and eastern spinner dol
phins have failed to recover at such rates.  Because 
of  inadequate information concerning the historic 
population size of the coastal spotted dolphin 
stock, no conclusions could be drawn about its 
trends.  The Commission believed that, based on 
these trends, the concern reflected in the Interna
tional Dolphin Conservation Program Act appeared 
to be well founded. That is, even in the absence 
of  biologically significant levels of  observed fish-
ery-related mortality, the practice of  chasing and 
encircling dolphins to catch tuna may be having 
significant effects on the ability of these popula
tions to recover from their depleted status. 

The Commission next discussed the factors 
other than the tuna fishery that might be impeding 
the recovery of depleted dolphin stocks in the east
ern tropical Pacific. The primary alternative hy
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pothesis is that the eastern tropical Pacific envi-
ronment/ecosystem has changed in a manner that 
has lowered the environmental carrying capacity 
for dolphins, thereby impeding or preventing the 
populations from returning to prefishery abun
dances.  The Commission noted that such effects, 
if they have occurred, may be highly complex and 
difficult to assess, with respect to both the direc
tion and magnitude of  any such changes.  Although 
comments from the members of the ecosystem 
expert panel convened by the Service suggested 
that some changes may have occurred in the east
ern tropical Pacific since the inception of the tuna 
purse seine fishery, the Commission believed that 
the available information was clearly insufficient 
to support a conclusion that any such changes 
would explain the failure of dolphin stocks to re
cover.  Furthermore, the Commission hypothesized 
that, because dolphins are long-lived and have life 
history strategies that promote population stabil
ity even when there is environmental variability, 
environmental changes, if they occurred, may have 
had no significant effect on the dolphins. The Com
mission agreed that, based on the available infor
mation, the possibility that significant environmen-
tal/ecosystem changes have affected recovery of 
the eastern tropical Pacific dolphin stocks cannot 
be ruled out conclusively. The Commission ad
vised, however, that any environmental change 
sufficient to cause a three- to fivefold shift in the 
carrying capacity would likely have been of suffi
cient magnitude to be detectable. This being the 
case, the Commission did not believe that the avail
able data supported a conclusion that environmen-
tal/ecosystem changes have prevented dolphin 
stocks from recovering. 

As to the possibility that fishery-related ef
fects beyond the reported incidental mortality may 
be occurring, the Commission concurred with the 
draft report that mortality resulting from the sepa
ration of mothers and their calves, mortality due 
to predation that may be facilitated by the chase/ 
capture/release process, and mortality that results 
from heightened levels of stress associated with 
chase and capture but that may not be manifested 
until hours or even days after release, may all be 
occurring. The Commission noted in particular 
that, based on the research conducted by the Ser
vice, it appeared that mortality associated with the 
separation of mothers and calves during chase and 
encirclement was a potentially large source of un

observed mortality.  The Commission also agreed 
with the Service’s suggestion that stress associated 
with chase and capture may be contributing to the 
apparent lack of recovery by causing reproductive 
failure within the dolphin populations.  In addi
tion, the Commission raised a concern not consid
ered in the report that the recovery of dolphin popu
lations may be impeded if the tuna-dolphin bond, 
which is central to this whole issue, has positive 
benefits to dolphins that are diminished or denied 
either immediately through removal of tuna or over 
longer periods as a result of fishery-induced reduc
tions in the abundance or biomass of large tuna. 
The Commission noted that a number of such po
tential benefits are possible, although almost noth
ing is known about their existence or significance. 

The Commission next considered the infor
mation provided in the report that indicated that, 
when one considers the relatively large number of 
times that dolphin schools are chased and captured 
during a year (on average each dolphin is chased 
between five and ten times per year and encircled 
about one to three times per year), the level of 
additional mortality or reduced fecundity required 
to impede recovery is relatively small (on the order 
of a few animals per set). The Commission noted 
that potentially significant effects may be small, 
and therefore difficult to detect, and that the situ
ation is further complicated by the fact that mul
tiple factors, each potentially small in itself, may 
be cumulatively affecting the dolphin stocks.  For 
that reason, the Commission believed that there 
was a need to evaluate the effects of tuna fishing 
practices in light of the combined effects of these 
multiple factors. 

In commenting on the adequacy of the avail
able scientific information for characterizing fish
ery effects other than observed mortality, the Com
mission agreed with the Service that there was not 
a sufficient foundation on which to quantify any 
increase in dolphin mortality that might occur dur
ing chase operations, reproductive failure result
ing from stress, facilitated predation, postrelease 
capture myopathy, or disruption of  the tuna-dol-
phin bond. Despite these shortcomings, the Com
mission concluded that the information assembled 
under the Service’s research program was sufficient 
to demonstrate a significant occurrence of mother-
calf separation and to provide evidence of stress-
induced injuries that may have lethal or sublethal 
(e.g., reproductive) consequences of  population
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level significance. However, due to the limitations 
of the research conducted under the International 
Dolphin Conservation Program Act, including in
adequate sample sizes for some studies (in part 
because fishing nations failed to provide adequate 
opportunities for sample collection), the Commis
sion did not believe that the full nature of the hy
pothesized stress effects, and their implications for 
population recovery, could be fully described. 

Based on its review of the scientific report, 
the Commission concluded that (1) generally ac
cepted, density-dependence population theory sup
ports the view that depleted dolphin stocks in the 
eastern tropical Pacific are not exhibiting the re
covery one would expect in light of the consider
able reduction in observed mortality incidental to 
the tuna fishery; (2) although environmental/eco-
system changes may have occurred in the eastern 
tropical Pacific and may have affected dolphin re
covery, large-scale changes that would explain the 
lack of growth of depleted dolphin stocks were 
not detected by the Service’s research program and, 
consequently, the nature and extent of  any such 
ecosystem effects remain hypothetical; (3) unob
served fishery-related effects need not be large 
(when viewed on a per-set basis) to prevent or sig
nificantly impede dolphin population recovery; and 
(4) the practice of chasing and encircling dolphins
to catch tuna may have a number of  unobserved 
and indirect effects that have not yet been ad
equately characterized or quantified but that, in 
combination, could be impeding population recov
ery.  For these reasons, the Commission believed 
that there was an insufficient basis for making a 
determination that the practice of  chasing and en
circling dolphins with purse seine nets in the east
ern tropical Pacific tuna fishery is not having a sig
nificant adverse impact on depleted dolphin stocks. 
The Commission further indicated that the results 
of  the Service’s research program, although not 
conclusive, provided evidence that the practice of 
chasing and encircling dolphins is having adverse 
effects on the recovery of depleted dolphin stocks 
and that the magnitude of those effects, at both 
the individual and population levels, may be sig
nificant. 

The science report formed the basis for the 
Secretary of  Commerce’s final determination on 
the effects of chase and encirclement. The report 
was made available to the public in conjunction 
with the issuance of  the finding. 

Final Finding—The National Oceanic and 
Atmospheric Administration’s Assistant Adminis
trator for Fisheries (the head of the National Ma
rine Fisheries Service), on behalf  of  the Secretary 
of Commerce, issued the final finding required un
der the International Dolphin Conservation Pro
gram Act on 31 December 2002. The Assistant 
Administrator found that “... [b]ased on the infor
mation reviewed, ... the intentional deployment on 
or encirclement of dolphin[s] with purse seine nets 
is not having a significant adverse effect on any 
depleted dolphin stock in the [eastern tropical Pa
cific].” The rationale for the finding was not pro
vided at that time. Rather, the announcement said 
that a Federal Register notice would be published 
containing more information on the finding.  The 
announcement also noted that the final science re
port would be transmitted to Congress within 90 
days.  The announcement specified that the find
ing was to become effective immediately, meaning 
that suppliers could begin labeling tuna caught by 
encircling dolphins as being “dolphin-safe,” pro
vided that no dolphins were killed or seriously in
jured during the sets in which the tuna were caught. 

Within hours of the release of the final find
ing, environmental organizations filed suit in the 
U.S. District Court for the Northern District of  Cali
fornia challenging the finding, claiming that it was 
not supported by the research findings and other 
information and therefore that it was arbitrary and 
not in accordance with the applicable law (Earth 
Island Institute v. Evans). No further action on this 
matter occurred during 2002. 

Other Issues—Section 303 of the Marine 
Mammal Protection Act, as amended by the Inter
national Dolphin Conservation Program Act in 
1997, requires the National Marine Fisheries Ser
vice, in consultation with the Department of State, 
the Marine Mammal Commission, and the U.S. com
missioners to the Inter-American Tropical Tuna 
Commission, to issue regulations to implement the 
International Dolphin Conservation Program.  The 
Service published an interim final rule implement
ing the provisions of the International Dolphin 
Conservation Program Act on 3 January 2000. 

As discussed in the previous annual report, 
environmental groups filed suit in the U.S. Court 
of  International Trade (Defenders of  Wildlife v. 
Hogarth) challenging several aspects of the regula
tions shortly after they became effective. The plain
tiffs contended that certain provisions of the in
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terim final rule were inconsistent with the under
lying statutory provisions.  Among other things, the 
plaintiffs alleged that the regulations (1) did not 
accurately track the statutory provisions concern
ing stock-specific dolphin mortality limits, (2) pro
vided unauthorized exceptions to the requirement 
that each nation’s fleet not exceed its assigned an
nual dolphin mortality limit, (3) did not require af
firmative findings to be made annually, (4) allowed 
backdown of purse seine nets to be completed up 
to 30 minutes after sundown, rather than no later 
than 30 minutes before sundown, (5) provided im
permissible exceptions concerning tracking require
ments and segregation of dolphin-safe and non-
dolphin-safe tuna, and (6) failed to provide incen
tives for vessel captains to reduce dolphin mortal
ity.  The plaintiffs also alleged that the Service had 
violated the National Environmental Policy Act 
by not preparing an environmental impact state
ment and by omitting or misinterpreting crucial in
formation in the environmental assessment the 
agency did prepare. 

The court issued its decision on 7 December 
2001, ruling in favor of  the National Marine Fish
eries Service on all claims. With respect to the 
provision pertaining to sundown sets, the court 
found that, although the regulation at issue con
flicts with the wording of the statutory provision, 
it does not conflict with the intent of Congress, 
which is paramount in matters of interpretation. 
Citing numerous references to the completion of 
sets no later than 30 minutes after sundown, both 
in the preexisting provisions of the Act and in the 
international agreement, the court was not con
vinced that the use of the word “before” was a 
true expression of  congressional intent.  The court 
also found that the Service’s environmental assess
ment was adequate to meet the requirements of 
the National Environmental Policy Act.  In mak
ing this ruling, the court noted that, although the 
Act demands that accurate information be used in 
preparing the assessment, there was no requirement 
that the Service use the “best available scientific 
evidence,” as plaintiffs had contended.  Further in 
this regard, the court determined that the Service 
was not required to include in the assessment the 
information set forth in the 1999 report to Con
gress on the initial finding of the effects of chase 
and encirclement. 

The plaintiffs appealed the trade court’s rul
ing on 5 February 2002, seeking review of  two is-

sues—whether the regulatory provision concern
ing the cutoff time for completing sundown sets is 
consistent with the statutory requirement and 
whether the environmental assessment prepared in 
conjunction with the rulemaking was sufficient to 
meet the requirements of the National Environ
mental Policy Act.  Although the appeal of  the case 
has been briefed and argued, the appellate court 
had not issued its ruling as of  the end of  2002. 

As discussed above, the International Dolphin 
Conservation Program Act requires the National 
Marine Fisheries Service to engage in research apart 
from that directed at making the findings on the 
effects of  chase and encirclement.  The Service is 
also to conduct research to further the goals of the 
International Dolphin Conservation Program.  Sec
tion 304 (b)(2) of the Marine Mammal Protection 
Act specifies that such research may include projects 
to (1) devise cost-effective fishing methods and 
gear designed to reduce or eliminate incidental 
mortality and serious injury of dolphins, (2) de
velop cost-effective methods for catching mature 
yellowfin tuna that do not require setting on dol
phins, (3) carry out assessments of dolphin stocks 
taken in the eastern tropical Pacific tuna fishery, 
and (4) determine the extent to which the inciden
tal taking of nontarget species, including juvenile 
tuna, occurs in the eastern tropical Pacific tuna fish
ery and assess the impact of  such taking. 

Since enactment of that provision in 1997 the 
Commission has, on several occasions, sought in
formation from the Service regarding plans for con
ducting such research.  Most recently, this issue 
was discussed at the Commission’s 2002 annual 
meeting.  At that meeting, Service representatives 
confirmed that, because of  the focus on the stud
ies that formed the basis for the Secretarial find
ings on chase and encirclement, the agency had 
yet to initiate any such research. Those represen
tatives indicated that, now that that research had 
ended, it could consider allocating resources to 
developing improved fishing techniques and prac
tices.  They noted that the Department of  Com
merce had requested $3 million for tuna-dolphin 
research in its Fiscal Year 2003 budget submission. 
Although the Service scientists indicated a desire 
to conduct follow-up studies related to the chase 
and encirclement research (e.g., additional moni
toring of dolphin abundance), depending on the 
amount ultimately allocated, some funding may be 
directed at this other line of research. 
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Affirmative Findings and Embargoes— 
The regulations implementing the International 
Dolphin Conservation Program Act set forth pro
cedures and criteria for making affirmative find
ings for tuna-harvesting nations.  Only countries 
with such a finding are permitted to export yellow
fin tuna and yellowfin tuna products into the United 
States.  During 2001 affirmative findings were 
made for Mexico and Ecuador, giving them access 
to the U.S. market through 31 March 2002.  On 19 
April 2002 the National Marine Fisheries Service 
published a notice in the Federal Register that it had 
renewed the affirmative finding for Ecuador, al
lowing tuna imports to continue through 31 March 
2003. A similar renewal for Mexico was published 
on 25 June 2002. 

On 22 May 2002 the Service published a no
tice in the Federal Register announcing an embargo 
of  tuna imports from Peru.  Inasmuch as Peru was 
harvesting tuna in the eastern tropical Pacific 
Ocean using purse seine vessels with greater than 

400 short tons of  carrying capacity, no such im
ports could be allowed until an affirmative finding 
is made under the International Dolphin Conser
vation Program Act.  Peru joins Belize, Bolivia, 
Colombia, El Salvador, Guatemala, Honduras, 
Nicaragua, Panama, Spain, Vanuatu, and Venezu
ela as being subject to a prohibition on importing 
tuna to the United States.  Although an affirma
tive finding has not been made for Costa Rica, tuna 
harvested by its vessels is not embargoed because 
it does not have any purse seine vessels with greater 
than 400 short tons of carrying capacity that fish 
in the eastern tropical Pacific Ocean. 

Tuna embargoes are also to be imposed against 
nations that import yellowfin tuna from harvest
ing countries embargoed from importing tuna di
rectly to the United States.  Such embargoes pre
vent nations from gaining access to the U.S. mar
ket for their tuna by shipping through a secondary 
nation.  Currently, no intermediary nation embar
goes are in place. 
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INTERNATIONAL ASPECTS OF MARINE

MAMMAL PROTECTION AND


CONSERVATION


The Departments of Commerce, the Interior, 
and State, in consultation with the Marine Mam
mal Commission, are instructed by section 108 of 
the Marine Mammal Protection Act to take such 
actions as may be appropriate or necessary to pro
tect and conserve marine mammals under existing 
international agreements, and to negotiate addi
tional agreements as needed to achieve the pur
poses of  the Act.  Furthermore, section 202 of  the 
Act requires that the Marine Mammal Commission 
recommend to the Secretary of State and to other 
federal officials appropriate policies regarding in
ternational arrangements for protecting and con
serving marine mammals. During 2002 the 
Commission continued to provide advice to the 
U.S. delegations to the International Whaling Com
mission, the Arctic Council, and the Convention 
on International Trade in Endangered Species of 
Wild Fauna and Flora. In addition, the Commis
sion provided advice to the Department of the In
terior on implementation of the United States– 
Russia Bilateral Polar Bear Agreement.  These ac
tivities are discussed below. 

International Whaling 
Commission 

The International Whaling Commission (IWC) 
was established under the International Conven
tion for the Regulation of Whaling, which was 
signed by the United States in 1946. The goal of 
the IWC is to manage commercial and aboriginal 
subsistence whaling to conserve whale stocks. 

Nevertheless, commercial whaling before the 1970s 
reduced many whale stocks to levels approaching 
biological extinction. This and other concerns led 
to passage of the Marine Mammal Protection Act 
of 1972. The Marine Mammal Commission, in 
consultation with its Committee of Scientific Ad
visors, as part of its responsibilities under the Act, 
advises the Departments of Commerce and State 
on measures necessary to ensure that commercial 
and aboriginal subsistence whaling do not cause 
any whale stock to be reduced or maintained be
low its optimum sustainable level. Activities re
lated to the 2002 meetings of the IWC are de
scribed below. 

Preparations for the 2002 Meeting 
The National Oceanic and Atmospheric Ad

ministration (NOAA) acts as the lead agency rep
resenting the United States at IWC meetings. To 
prepare for the annual meeting in 2002, NOAA 
convened interagency committee meetings, which 
included congressional representatives, to help 
develop and review U.S. positions on major issues 
scheduled for discussion. A representative of the 
Marine Mammal Commission participated in these 
meetings. 

The principal issues facing the IWC and its 
Scientific Committee at their 2002 meetings in
cluded the following— 
• an application by Iceland to rejoin the IWC with
a reservation exempting it from the moratorium 
on commercial whaling; 
• further development of a Revised Management
Scheme for commercial whaling; 
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• a joint U.S.–Russia quota request for bowhead 
whales for the period 2003 through 2007 on be
half of Alaska Eskimo whalers and Russian Na
tives; 
• a joint U.S–-Russia quota request for gray whales 
for the period 2003 to 2007 on behalf of the 
Makah Tribe of Washington and Russian Natives; 
• research whaling by Japan, which takes minke
whales in the Southern Ocean Sanctuary and minke, 
Bryde’s, and sperm whales in the North Pacific 
Ocean; 
• a proposal from Japan to expand its North Pa-
cific research whaling program to include 50 sei 
whales and 50 minke whales by coastal whalers; 
• a request by Japan seeking authorization for 
coastal, community-based whalers to catch up to 
50 minke whales per year; 
• the effects of climate change and environmental
contaminants on cetaceans; 
• the need to conserve highly endangered whale 
populations; 
• proposals to create whale sanctuaries in the South
Atlantic and South Pacific Oceans; and 
• a proposal to abolish the Indian Ocean Sanctu-
ary. 

The 2002 Meetings of  the IWC 
The 54th annual meeting of the IWC was held 

20–24 May 2002 in Shimonoseki, Japan. Immedi
ately before the meeting, six nations—Benin, 
Gabon, Mongolia, Palau, Portugal, and San 
Marino—became parties to the whaling conven
tion and voting members of the Commission. Key 
actions by the IWC at the meeting included— 
• rejecting Iceland’s attempt to rejoin with a reser
vation to the moratorium on commercial whaling; 
• rejecting a proposal to provide Japan with 50
minke whales for “small-type coastal whaling”; 
• renewing all aboriginal subsistence whaling quo-
tas with the exception of  the U.S.–Russia request 
for bowhead whales; and 
• declining to establish whale sanctuaries in the
South Pacific and South Atlantic Oceans; (the pro
posal to abolish the Indian Ocean Sanctuary was 
withdrawn and not subject to a vote). 

Also, the IWC made little progress on the 
Revised Management Scheme but scheduled a spe
cial meeting on 14–17 October 2002 to continue 
work on various aspects of the scheme. 

Iceland’s Application to Rejoin the IWC— 
For the second consecutive year, the IWC rejected 

Iceland’s attempt to rejoin the organization with a 
reservation to the moratorium on commercial whal
ing (i.e., paragraph 10(e) of the IWC Schedule). 
Iceland was unwilling to join without that reserva
tion and, after the vote, the Icelandic delegation 
delivered a statement of protest in the plenary ses
sion and refused to attend as an observer.  In the 
statement, Iceland’s representative reiterated its 
challenge to the Commission’s competency to de
cide whether to admit Iceland. Iceland also claimed 
that the Commission had acted contrary to its rules 
of procedure and that the chair had acted contrary 
to the underlying provisions of the whaling con
vention. Iceland singled out the United States, 
charging that it had failed to carry out its duties as 
depositary government under the convention by 
refusing to accept Iceland’s submission for mem
bership subject to a reservation without approval 
by the IWC members.  In Iceland’s view, the United 
States should have acknowledged Iceland as a con
tracting party in 2002 upon its revised request to 
rejoin the IWC. The United States disputes each 
of  these claims. 

Aboriginal Subsistence Whaling—Three 
of four requests for aboriginal subsistence whaling 
quotas were renewed at the 2002 meeting.  By con
sensus, IWC members approved an annual take of 
up to 140 eastern North Pacific gray whales for 
subsistence purposes by the Makah Tribe of  Wash
ington and Russian Natives, with a total allowable 
catch of 620 whales for the years 2003 through 
2007. Bequian subsistence whalers in St. Vincent 
and The Grenadines may take a total of four hump
back whales for the years 2003 through 2007, sub
ject to certain additional catch limits for 2006 and 
2007. Greenland Natives may annually take up to 
19 fin whales and 187 minke whales for the years 
2003 through 2007.  As discussed below, Japan and 
other countries blocked the U.S.–Russian request 
to renew the existing five-year quota for a subsis
tence take of bowhead whales from the Bering– 
Chukchi–Beaufort Seas stock by Alaska and Rus
sian Natives. 

The IWC Scientific Committee reported that 
it had made progress in developing a strike limit 
algorithm and an associated aboriginal subsistence 
whaling procedure covering the Bering–Chukchi– 
Beaufort Seas bowhead whale stock. The Com
mittee recommended a bowhead whale strike limit 
algorithm that is derived by averaging the results 
from two highly regarded procedures employing 
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different philosophies as representing the best sci
entific tool it has and the best advice it can give 
for meeting IWC management objectives.  It also 
recommended that future resources be focused on 
developing a new algorithm covering the gray whale 
harvest and addressing data shortcomings associ
ated with the Greenland whale hunt. 

Although supporting the new bowhead whale 
algorithm in principle, the United States stated that 
the current aboriginal management scheme has been 
effective and that agreement on a new scheme 
should not occur unless it is a clear improvement 
over the current system, and until a total aborigi
nal management package is developed. The IWC 
endorsed and adopted the new bowhead whale al
gorithm in principle. 

In outlining the most recent census results and 
abundance estimates involving the Bering– 
Chukchi–Beaufort Seas stock of bowhead whales 
and the eastern North Pacific stock of gray whales, 
the Scientific Committee found no reason to change 
the management advice it had provided in 2001 or 
its conclusion that aboriginal subsistence needs and 
quotas proposed for these stocks fall well below 
allowable catch limits.  The Scientific Committee 
reported again that annual takes of up to 102 Bering 
–Chukchi–Beaufort bowhead whales and up to 463 
eastern North Pacific gray whales are consistent 
with the requirements of the schedule and are sus
tainable. Moreover, the Committee noted that a 
50 percent carryover from the last year of one block 
to the first year of  the next can be permitted with
out impacting the overall block limit. 

Japan’s Small-Type Coastal Whaling and 
the Bowhead Quota—On the second day of the 
meeting, the IWC rejected Japan’s request for a 
quota for 50 minke whales for its small-type coastal 
whaling operations.  Japan has requested, but has 
not obtained, a minke whale quota for its coastal 
whaling operations every year since 1988. The ma
jority of IWC members regard coastal whaling as a 
commercial operation and thus inconsistent with 
the IWC moratorium on commercial whaling. In 
addition, necessary information on minke whale 
stock structure was lacking.  In response to this 
development, Japan and other countries blocked 
every attempt to reach consensus on the bowhead 
whale quota in an effort to force the United States 
to accept Japan’s coastal whaling proposal.  The 
United States did not accept such an arrangement. 
Japan’s actions forced the IWC to vote on the U.S.– 

Russian bowhead whale quota proposal with the 
proposal failing by one vote to gain the required 
three-quarters majority. 

The Revised Management Scheme—Fol-
lowing the 2001 IWC annual meeting, an expert 
drafting group met intersessionally in Cambridge, 
England, in October 2001 and in Auckland, New 
Zealand, in February 2002 to continue work to 
develop a Revised Management Scheme under 
which commercial whaling might be resumed. Al
though the expert drafting group made some 
progress on observer requirements and the design 
of a compliance review committee, many funda
mental and difficult issues remained. In general, 
Japan and Norway continued to reject a strong 
monitoring and observation program.  One prod
uct of those expert drafting group meetings was a 
marked-up version of the text that highlighted 
major disputes, including (1) whether the scheme 
should include DNA tracking of whale meat or 
other procedures to verify that whale products in 
the marketplace come from authorized harvests; 
and (2) whether costs of the scheme should be 
borne by the whaling nations or by the IWC as a 
whole. 

At the 2002 annual meeting, the Revised 
Management Scheme working group supported two 
recommendations of the expert drafting group: (1) 
a statement of principle indicating that the Revised 
Management Scheme is intended to ensure com
pliance with the convention and (2) a procedural 
mechanism whereby subsequent details of a Re
vised Management Scheme may be developed. 
With the exception of Japan, the working group 
also agreed upon the duties of a compliance re
view committee. Otherwise, there was no progress 
in resolving the outstanding issues pertaining to 
supervision and control.  The chair of  the working 
group proposed an intersessional meeting of com
missioners to continue working on the scheme. 

In the plenary session, Japan and Sweden pro
posed to amend the schedule with competing ver
sions of the Revised Management Scheme. Nei
ther proposal gained the necessary three-quarters 
majority for adoption. Japan’s proposal, which in
cluded a proposal to remove the commercial whal
ing moratorium, modified some essential expert 
drafting group recommendations and omitted oth
ers.  Further, it did not provide for certain funda
mental aspects related to supervision and control, 
such as a transparent DNA registry that would de
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ter commercial whaling abuses that have occurred 
in the past. In contrast, the Revised Management 
Scheme amendment proposed by Sweden and sev
eral other countries contained elements necessary 
for an adequate monitoring program. However, 
the United States did not support Sweden’s pro
posal at that time because the measure lacked the 
broad support that would be needed to ensure ef
fective implementation and not prompt IWC par
ties to file formal objections. 

In recognition of the lack of progress on the 
Revised Management Scheme and in recognition 
of the continuing areas of disagreement, the IWC 
agreed to convene an intersessional meeting of 
commissioners on 14–17 October 2002 in Cam
bridge, England, to continue working on the 
scheme. 

Whale Sanctuaries—At its 2001 annual 
meeting, the IWC had recommended guidelines for 
the Scientific Committee to use during its 2002 
review of  the Indian Ocean Sanctuary, which pro
hibits all whaling in the ocean basin. The Com
mission reviewed those guidelines at the 2002 an
nual meeting.  Several delegations requested more 
time to complete their review.  Japan nevertheless 
proposed to eliminate the Indian Ocean Sanctuary 
but later withdrew its proposal. 

Australia and New Zealand presented a pro
posal, unsuccessfully considered at previous IWC 
meetings, to establish a South Pacific sanctuary. 
Whaling countries strongly opposed the proposal. 
Caribbean countries expressed concerns that range 
states had not been adequately consulted. After 
further discussion on the merits of  the sanctuary, 
the proposal failed to receive the three-quarters 
majority needed for adoption. 

As at the 2001 annual meeting, Brazil and 
Argentina had proposed the establishment of a 
South Atlantic sanctuary.  In response to criticism 
in 2001 that Brazil had not consulted other coun
tries that border the South Atlantic Ocean, Brazil 
reported that it had consulted with the range states 
of  Gabon, Togo, Congo, Uruguay, and Namibia. 
Countries opposed to the concept of sanctuaries 
raised concerns over the merits of the proposed 
sanctuary.  The proposal failed to receive the three-
quarters majority needed for adoption. 

Status of Whale Stocks—Prior to the 2002 
IWC meeting, its Scientific Committee met to re
view the status of whale stocks.  The Committee 
completed a comprehensive assessment of North 

Atlantic humpback whale stocks and agreed that 
knowledge of humpback whales in this area had 
been greatly increased. The Committee concluded 
that humpback whale populations are increasing 
in a number of areas, including the Gulf of Maine, 
Iceland, and the West Indies.  The rate of  increase 
of  the West Indies breeding population is estimated 
to have been 3 percent per year between 1979 and 
1992, with the 1992 population estimated to num
ber 10,752 animals.  The Committee noted, how
ever, that questions related to delineation of popu
lation structure require additional work. 

The Committee again expressed concern over 
the status of the North Atlantic right whale and 
reiterated its past recommendation that every ef
fort be made to reduce sources of anthropogenic 
mortality. For North Pacific right whales, the Com
mittee strongly recommended that every effort be 
made to gather information about their status and 
to take whatever measures are necessary to assist 
in their recovery. 

The Scientific Committee noted that the west
ern Pacific gray whale population numbers fewer 
than 100 whales and is one of  the world’s most 
endangered populations of  large whales.  It reiter
ated that every effort should be made to reduce 
sources of anthropogenic mortality and disturbance 
to zero to save this population from extinction. The 
Committee recommended that the ongoing U.S.– 
Russian research and monitoring program be con
tinued and expanded, that no seismic work be con
ducted in or near the summer feeding ground (ad
ditional seismic surveys are planned there in 2002 
and 2003) off the northeastern coast of Sakhalin 
Island, and that the IWC facilitate a workshop to 
assess the current status of the population and 
develop a long-term research and monitoring pro
gram. South Korea offered to host a special IWC 
workshop on the status of western gray whales in 
October 2002. The workshop subsequently was 
held and a report of its findings will be made avail
able at the 2003 IWC meeting. 

The Scientific Committee continued its as
sessment of the status of Southern Hemisphere 
minke whales to determine if  the most recent sur
vey results indicate a major decline from earlier 
years.  Additional work on this issue will continue 
for the next three to five years. 

An international group of 16 scientists pre
sented a paper to the Scientific Committee detail
ing their concerns about the proposed expansion 

164




Chapter V – International Aspects 

of  Japan’s lethal scientific research program in the 
North Pacific.  In the group’s opinion, the program 
lacks meaningful quantifiable measures by which 
to judge performance. Therefore, the proposal 
would not be acceptable to major national or in
ternational funding agencies.  They also questioned 
its classification as “scientific whaling,” which is 
allowed under the whaling convention. The re
view of  Japan’s proposal was inconclusive. 

Humane Killing and Associated Issues— 
Japan opened discussion of this agenda item by 
noting that it no longer intended to submit detailed 
data on whale killing methods to the IWC. It stated 
that it would continue its research on killing meth
ods and efforts to reduce time to death for whales, 
but that in the future it would report research re
sults to academic societies for publication as it 
deems appropriate. 

Denmark reported on improvements in hunt
ing methods in the Greenland hunt, which included 
testing of a penthrite grenade and secondary kill
ing methods.  Denmark also presented data on the 
number of  struck and lost whales.  Russia reported 
on improvements in its whale-killing methods and 
noted that the time to death and number of pro
jectiles being used decreased from last year.  Rus
sia also noted the assistance of the Alaska Eskimo 
Whaling Commission in helping Chukotka Natives 
improve their hunting methods.  Norway reported 
on the minke whale hunt during 2001 and noted 
that the use of penthrite grenades resulted in in
stantaneous death 78 percent of the time. Japan 
reported briefly on its whaling in the Antarctic un
der a scientific research permit and reported that 
the time to death and instantaneous death rate 
achieved by three new gunners were worse than 
those achieved by experienced gunners. 

Several delegations requested information on 
Japan’s whaling under a special scientific research 
permit in the North Pacific.  Japan reported that it 
is using a new Norwegian penthrite grenade. The 
United States reported on its use of a new penthrite 
grenade (developed with Norwegian assistance) in 
the bowhead whale hunt carried out by Alaska 
Eskimos and noted that difficult and unpredict
able ice conditions affect hunting efficiency.  Sev
eral delegations pressed all reporting countries to 
provide more detailed information on their hunts, 
including additional information on time to death. 
The United Kingdom, supported by many other 
countries, expressed concern about the high increase 

in bycatch of whales in Japanese fisheries since 
changes in Japan’s domestic legislation began al
lowing the commercial use of bycatch animals.  The 
United Kingdom also submitted a list of questions 
to the government of Japan concerning the killing 
of  small cetaceans. 

The Commission decided to hold a workshop 
on whale-killing methods in Germany before the 
2003 IWC annual meeting. 

Whale-Watching Activities—Several mem
bers (i.e., Australia, New Zealand, Germany, the 
United States, and the United Kingdom) supported 
the continued development of responsible whale-
watching and noted its economic benefits.  New 
Zealand noted that whale-watching is under the 
competence of the IWC because the industry per
tains to the use of  whales.  Brazil and Argentina 
supported whale-watching as a nonlethal, sustain
able industry that can provide economic benefits 
for coastal areas and general education as a tourist 
industry.  Spain commented that it is working on a 
national plan for whale-watching. 

The IWC endorsed a Scientific Committee 
recommendation that a workshop be held on the 
development of scientifically based whale- and 
dolphin-watching management. Although the 
workshop will not be officially sponsored or funded 
by the IWC, it is scheduled to take place before 
the 2003 IWC annual meeting. 

Japan, Norway, Antigua and Barbuda, and 
Russia argued that the IWC does not have compe
tence to regulate whale-watching.  Japan and Nor
way specifically noted that the economic potential 
of the whale-watching industry is unknown and 
that commercial whaling would be more profitable. 
Furthermore, the two countries believe that the 
proposed whale-watching science workshop is out
side the competence of the IWC. Antigua and 
Barbuda noted that whale-watching should not be 
a priority of the IWC. 

Other Matters—During the meeting, the 
United Kingdom reported on the availability of 
whale meat from Greenland and Russia in a local 
market in Nagasaki and held up samples it had 
obtained from a nongovernmental organization. 
Japan asked the United Kingdom to turn the 
samples over to them. The United Kingdom re
fused and asked the United States to conduct an 
independent analysis to determine the species rep
resented by the samples.  Near the end of  the meet
ing, the Japanese reported that they had conducted 
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an investigation into the U.K. allegations and had 
concluded that it was just a case of  mislabeling. 
The United Kingdom and the United States agreed 
that the samples should be examined further. 

The Commission will hold its 2003 annual 
meeting in Berlin, Germany. 

Special IWC Meeting 
The IWC held a special one-day meeting on 

14 October 2002 to consider Iceland’s member
ship in the IWC, renewal of the bowhead aborigi
nal subsistence whaling quota, and a resolution 
from Japan on coastal whaling.  By the end of  this 
meeting, Iceland was admitted with a reservation 
to the moratorium on commercial whaling, the 
bowhead quota had been adopted by consensus, 
and Japan’s resolution was defeated. A commis-
sioners-only meeting to continue work on the Re
vised Management Scheme was held on 15–17 
October.  Some progress was made on catch veri
fication, cost allocations, and establishment of a 
new compliance review committee. Subworking 
groups are to be established to continue work on 
the first two issues.  The Commission also discussed 
the relationship between completing the Revised 
Management Scheme and lifting the commercial 
whaling moratorium, limiting whale harvests to 
within 200 miles of land and prohibiting trade as 
temporary confidence-building measures, and de
veloping a code of conduct on scientific research 
whaling and animal welfare issues. 

Icelandic Membership—For the third time 
in two years, the Commission voted on Iceland’s 
proposal to rejoin the IWC with a reservation to 
the moratorium on commercial whaling.  On 10 
October 2002 Iceland deposited another formal 
request to rejoin the IWC with such a reservation. 
Previous attempts by Iceland to rejoin the IWC with 
a reservation were rejected at the IWC’s 2001 and 
2002 annual meetings.  Iceland’s application was 
accompanied by the identical reservation to para
graph 10(e) of the IWC Schedule (i.e., the com
mercial moratorium).  Iceland’s request was also 
accompanied with a statement that read— 

[N]otwithstanding this (the reservation), 
the Government of Iceland will not au
thorize whaling for commercial purposes 
by Icelandic vessels before 2006 and, 
thereafter, will not authorize such whal
ing while progress is being made in ne
gotiations within the International Whal

ing Commission on the revised manage
ment scheme.  This does not apply, how
ever, in case of the so-called moratorium 
on whaling for commercial purposes, 
contained in paragraph 10 (e) of the 
schedule, not being lifted within reason
able time after the completion of the 
revised management scheme. Under no 
circumstances will whaling for commer
cial purposes be authorized in Iceland 
without a sound scientific basis and an 
effective management and enforcement 
scheme. 
The Commissioners voted four times on 

Iceland’s proposal.  After procedural votes and chal
lenges, the Commission recognized Iceland as a 
member with a reservation to paragraph 10(e) of 
the Schedule.  Subsequently, Australia, Mexico, 
Italy, the United Kingdom, Sweden, and France 
indicated that they would deposit objections to 
Iceland’s reservation.  The United States made a 
statement indicating its expectation that Iceland 
will be a constructive participant in the work of 
the IWC, especially with regard to the Revised 
Management Scheme. The United States also noted 
its hope that Iceland will not authorize whaling un
less and until the IWC lifts the moratorium on com
mercial whaling. 

Bowhead Whale Subsistence Quota—As 
discussed above, at the May 2002 IWC annual 
meeting, Japan had blocked renewal of the aborigi
nal subsistence whaling quota for bowhead whales 
used by U.S. and Russian Natives.  Between June 
and October, Japan reversed its position and agreed 
not to block renewal of a quota. At the special 
meeting, Japan announced that it continued to have 
concerns with the status of the bowhead whale 
stocks but would not block consensus adoption of 
the quota. At this point Antigua and Barbuda, 
Dominica, St. Lucia, Palau, and Guinea expressed 
concerns about the bowhead whale stock, in ef
fect blocking adoption by consensus.  Neverthe
less, the Commission eventually adopted a quota 
of 280 whales to be landed from 2003 through 
2007. No more than 67 whales are to be struck in 
any year, with no more than 15 unused strikes from 
previous years to be carried over into a subsequent 
year.  The United States and Russia agreed to lan
guage that assured Commission members that the 
advice of the Scientific Committee concerning this 
stock will be followed once the results of the in
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depth assessment on the bowhead whale stocks 
are available in 2004. 

Japanese Coastal Whaling—After the bow
head whale quota was adopted, the Commission 
addressed Japanese coastal whaling.  On 11 Octo
ber, Japan circulated to all parties a proposed reso
lution to authorize its coastal whaling.  The text of 
the resolution (1) referenced the establishment of 
an appropriate catch quota for minke whales con
sistent with paragraph 10(e) of the Schedule of 
Regulations and would require that any quota be 
based on scientific advice from the Scientific Com
mittee; (2) noted Japan’s intention to prepare an 
action plan that would apply pending adoption of 
the Revised Management Scheme and establish con
ditions for catches and distribution of whale prod
ucts; and (3) called for consideration of an amend
ment to the Schedule to establish an appropriate 
catch quota at the 2003 annual meeting. 

Several countries opposed the proposed reso
lution, questioning, in particular, how Japan could 
operate its coastal whaling program consistent with 
the commercial whaling moratorium. These coun
tries also opposed creating a new category of whal
ing apart from commercial whaling, aboriginal sub
sistence whaling, and scientific research whaling. 
The United States supported the resolution because 
Japan committed to satisfying the two long-stand-
ing concerns about Japanese coastal whaling that 
the United States has voiced at previous IWC meet
ings, namely that any coastal whaling program be 
(1) consistent with the moratorium on commercial
whaling and (2) based on advice from the Scien
tific Committee.  U.S. support for the resolution 
does not commit the United States to support a 
Schedule amendment giving Japan a quota for 
coastal whaling at the 2003 IWC annual meeting. 
The burden remains on Japan to produce an action 
plan detailing how its coastal whaling program 
would be consistent with the moratorium on com
mercial whaling and in accordance with the advice 
of the IWC Scientific Committee. The United 
States reserved its right to assess any Japanese pro
posal for coastal whaling based on the criteria noted 
above and on other factors it believes are appro
priate. The proposed resolution failed by a vote 
of  16 in favor, 19 opposed, and 2 abstentions. 

The Arctic Council 
Human activities in the Arctic, such as coastal 

and offshore oil and gas development, may have 
adverse effects on marine mammals and their habi
tats.  In addition, human activities outside the Arctic 
may be adversely affecting the Arctic food web, 
including marine mammals and people who rely 
on fish and wildlife for subsistence. Recent stud
ies indicate that a variety of persistent organic com
pounds and other pollutants originating from hu
man activities in the middle latitudes are being car
ried by air and water currents to the Arctic, where 
they accumulate in the tissues of species through
out the food chain, including humans. 

In September 1989 representatives of the 
eight Arctic countries—Canada, Denmark (for 
Greenland), Finland, Iceland, Norway, the Soviet 
Union, Sweden, and the United States—met in 
Rovaniemi, Finland, to discuss cooperative mea
sures to protect the Arctic environment. The prin
cipal impetus for this meeting was the Chernobyl 
nuclear accident and pollution from Russian min
ing activities near the Finnish border, both of which 
created a desire to help the Soviet Union address a 
number of  environmental concerns.  From this 
beginning, the Arctic Council was eventually es
tablished in 1996 and is today one of the highest-
level venues where Arctic nations discuss the Arc
tic environment, including their concerns about the 
habitat and conservation of  Arctic marine mam
mals.  The Council is notable for being one of  the 
first international forums that strives to accommo
date the traditional subsistence and cultural needs 
and practices of indigenous people through their 
active participation as permanent members.  Pre
vious Marine Mammal Commission annual reports 
give a more detailed account of the history and 
development of the Arctic Council. 

The Arctic Council has developed five prin
cipal working groups to deal with these issues.  The 
Arctic Monitoring and Assessment Program 
(AMAP) evaluates and monitors the health (hu
man and wildlife) and ecological risks associated 
with contamination from radioactive waste, heavy 
metals, persistent organic pollutants, and other 
pollutants.  The Conservation of Arctic Flora and 
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Fauna (CAFF) program aims to ensure adequate 
habitat protection and seeks to strengthen wildlife 
protection through a regional network of protected 
areas and effective conservation practices. This 
program provides a forum for scientists, indigenous 
people, and conservation managers to exchange 
data and information on issues of  mutual interest 
and concern regarding the biology, ecology, and 
utilization of fish, wildlife, forests, and other liv
ing resources in the Arctic. The Emergency Pre
vention, Preparedness, and Response (EPPR) 
working group developed an environmental disas
ter “risk assessment” for the Arctic, reviews emer
gency notification systems, and recommends clean
up and response measures. The Protection of  the 
Arctic Marine Environment (PAME) program con
ducts an ongoing evaluation of  the legal instru
ments associated with protection of the Arctic eco
system, including the development of regional 
guidelines for offshore oil and gas operations in 
the Arctic.  Finally, the Sustainable Development 
Working Group (SDWG) was established to pro
tect and enhance the economies, culture, and health 
of the inhabitants of the Arctic. The group is re
sponsible for facilitating preparation of develop-
ment-related proposals for consideration by the 
Council, recommending to the Council projects that 
appear to merit consideration, and overseeing 
implementation of projects approved by the Coun
cil. 

The Department of State has overall lead re
sponsibility for developing and overseeing imple
mentation of U.S. policy regarding the Arctic.  The 
National Oceanic and Atmospheric Administration 
has lead responsibility for U.S. participation in the 
AMAP working group.  The Alaska Office of  the 
U.S. Fish and Wildlife Service has lead responsibil
ity for U.S. participation in the CAFF working group. 
To help meet these responsibilities, U.S. positions 
regarding policy-related matters are developed 
through an interagency Arctic Policy Group chaired 
by the Department of State. This group includes 
representatives of the Arctic Research Commis
sion, the Environmental Protection Agency, the 
National Science Foundation, and the Departments 
of  Commerce, Defense, Energy, the Interior, and 
Transportation, and the Marine Mammal Commis
sion. Representatives of the State of Alaska, 
Alaska Native organizations, industry, and public 
interest groups are consulted to assist in develop
ing policies regarding issues that affect them. 

Federal agency interest in and contributions 
to the work of the Arctic Council are increasing, 
due in part to growing recognition of both the glo
bal and regional importance of  the issues. The 
Marine Mammal Commission will continue to take 
part in domestic discussions of Arctic Council is
sues, to send representatives to working group and 
other meetings bearing on marine mammals under 
the aegis of the Arctic Council, and to make rec
ommendations as appropriate concerning the or
ganization and content of the work of the Arctic 
Council. 

Recent Arctic Council Activities 
Chairmanship of  the Council for 2000–2002 

was held by Finland. In 2002 two meetings of the 
senior Arctic officials were held, one in May in Oulu, 
Finland, and one in October in Saariselka, Finland, 
prior to the Arctic Council meeting in the same 
location. The Marine Mammal Commission worked 
with the Department of State, other federal agen
cies, Alaska Native organizations, and the Alaska 
Governor’s office to develop U.S. positions for these 
meetings.  The United States maintains the view 
that it is inappropriate for the Arctic Council to be 
involved in issues relating to the take of marine 
mammals and other living resources and trade in 
products made from them. This policy was devel
oped as a direct order from President Clinton in 
1997 in reaction to an attempt by Canada to ad
dress takings of marine mammals in the Council. 
President Bush reconfirmed the position in August 
2001. 

In 1997 the AMAP working group delivered 
a report entitled Arctic Pollution Issues to the minis
ters of the Arctic Environmental Protection Strat
egy.  The report was a nontechnical description of 
what is currently known about a wide range of 
pollutants and their effects on the environment and 
on human health in the Arctic. In September 1998 
the working group delivered a comprehensive sci
entific report entitled The AMAP Assessment Report 
to the Council. Since then the working group has 
been attempting to address more recent topics not 
covered in the initial assessments (e.g., the use of 
the antifouling paint additive, tributyltin, and bro
minated flame retardants). It met in April 2002 in 
the Faroe Islands and in October 2002 in 
Rovaniemi, Finland, where it held the Second 
AMAP Symposium to update information on heavy 
metals, persistent organic pollutants, radionuclides, 
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human health, and changing pathways. A nontech
nical summary, Arctic Pollution 2002, was delivered 
at the symposium, and more-technical findings pre
sented at the meeting are being published. 

In 2000 the Arctic Council negotiated and 
adopted a framework for the Sustainable Devel
opment Program.  Two issues were contentious. 
First, several countries, led by Denmark, favored 
an extensive, prescriptive document to define the 
program, outline specific activities to be under
taken, and emphasize certain philosophical points 
of  view, particularly regarding the use of  marine 
mammals.  The United States favored a brief  docu
ment summarizing the general intent of the pro
gram without specific details or opinions. In the 
end, the U.S. approach was taken. 

In 2001 the CAFF Working Group produced 
Arctic Flora and Fauna: Status and Conservation, and 
in 2002 the group produced  Arctic Flora and Fauna: 
Recommendations for Conservation. Both books serve 
as references for nonspecialists and are the prod
uct of  10 years of  CAFF-sponsored projects.  The 
books are intended to inform a wide audience about 
Arctic conservation issues and serve as a basis for 
measuring conservation progress.  In August 2002 
the CAFF working group met in Abisko, Sweden, 
to discuss the Circumpolar Protected Areas Net
work and the topic of  marine protected areas.  This 
group plans further work to examine ecologically 
important marine areas.  In addition, the group is 
continuing efforts to develop a monitoring network 
for nine species or species groups, one of which is 
ringed seals. 

Arctic Climate Impact Assessment 
The Marine Mammal Commission is con

cerned about the possible effects of climate change 
on the Arctic environment, including Alaska Na
tive communities.  In 2000 the Commission and 
representatives of those communities convened a 
workshop on the nature and causes of  observed 
changes in sea ice and the condition of marine 
mammals in the Arctic. The workshop also dis
cussed how such changes may affect Native com
munities.  The final report from the workshop pro
vides a series of recommendations for addressing 
issues associated with environmental change in the 
Arctic (see Huntington et al. 2000, Appendix B). 

The Arctic Council has directed the AMAP 
and CAFF working groups to assess the effects of 
climate change on Arctic ecosystems.  The work

ing groups, in cooperation with the International 
Arctic Science Committee, developed a proposal 
for an Arctic climate impact assessment, which the 
Arctic Council approved at its October 2000 meet
ing.  The assessment will address climate change, 
ozone depletion, and ultraviolet radiation and their 
impacts on the Arctic environment, human health, 
and human activities. The assessment will be pre
sented to the Council in 2004. A representative 
of the Commission is participating in the prepara
tion of the assessment. 

Convention on International 
Trade in Endangered Species 

of  Wild Fauna and Flora 
The Convention on International Trade in 

Endangered Species of Wild Fauna and Flora 
(CITES) is the primary international framework for 
ensuring that international trade in animals and 
plants is not detrimental to their survival.  The 
Convention entered into force in 1975. Currently 
160 countries have signed and ratified the agree
ment. Within the United States, the Fish and Wild
life Service is the lead agency for implementing 
the Convention. The National Marine Fisheries 
Service, the Marine Mammal Commission, the U.S. 
Customs Service, the Animal and Plant Health In
spection Service, the International Trade Admin
istration, the U.S. Trade Representative, and other 
agencies provide technical expertise and partici
pate in CITES meetings, including conferences and 
technical meetings. U.S. positions and policies are 
coordinated through regular meetings of a CITES 
interagency coordination committee, on which the 
Marine Mammal Commission participates. 

Under CITES, species are grouped into three 
appendices depending on their conservation sta
tus, and trade in them is correspondingly regulated. 
Appendix I includes those species considered to 
be threatened with extinction and that are or may 
be affected by trade. Appendix II includes species 
that are not necessarily threatened with extinction 
but could become so unless trade in them is strictly 
controlled. Species may also be included on Ap
pendix II if they or their products in trade are so 
similar in appearance to a protected species that 
the two could be confused. Appendix III includes 
species that any party identifies as being subject to 
regulation within its jurisdiction for the purpose 
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of preventing or restricting exploitation and for 
which the party needs the cooperation of other 
parties to control trade. Additions and deletions 
of species listed on Appendices I and II require 
concurrence by two-thirds of the parties voting on 
a listing proposal. Species may be placed on Ap
pendix III unilaterally by any party in the range of 
the species. 

CITES countries may propose adding or de
leting species from the appendices or transferring 
species from one appendix to another before any 
meeting of  the Conference of  the Parties.  Before 
the 2002 meeting, Japan submitted proposals to 
transfer most Northern Hemisphere stocks of minke 
whales from Appendix I to Appendix II and the 
western North Pacific stock of  Bryde’s whales from 
Appendix I to Appendix II. Adoption of those pro
posals would have allowed limited international 
trade in these species. 

At all recent CITES meetings, the United 
States has strongly opposed the downlisting of any 
species or population of whales subject to the IWC 
moratorium on commercial whaling.  The United 
States, as well as several other CITES parties, con
siders it inappropriate to consider downlisting any 
whale species or population until the IWC has com
pleted its Revised Management Scheme. 

Actions Taken at the 
2002 Conference of  the Parties 

The 12th meeting of the Conference of the 
Parties to CITES took place in Santiago, Chile, 3– 
15 November 2002. Parties dealt with several 
marine mammal topics and charted new territory 
in marine conservation when they listed three com
mercially traded marine taxa—whale sharks, bask
ing sharks, and seahorses (32 species)—in Appen
dix II. After extensive and highly charged debates 
on whales, the parties rejected Japan’s proposals 
to reopen commercial trade in minke and Bryde’s 
whale products and voted to limit trade in the Black 
Sea population of  bottlenose dolphins.  Details of 
the marine mammal issues are provided below. 

Whale Proposals—Before the November 
meeting, Japan submitted two proposals to downlist 
Northern Hemisphere stocks of minke whales and 
western North Pacific stock of  Bryde’s whales from 
Appendix I to Appendix II.  Japan’s proposal would 
have effectively allowed the reopening of interna
tional commercial trade in whale products.  After 
arriving at the meeting the Japanese delegation re

alized that it had made a significant drafting error 
in each proposal. The initial proposals would have 
allowed trade only in whale products taken within 
territorial waters of  CITES nations.  In committee 
action, Japan subsequently proposed to amend its 
initial proposals to include trade in products from 
animals harvested on the high seas.  The United 
States believed the proposed amendments were 
inadmissible under CITES rules because they would 
have widened the scope of  the proposals.  The 
committee chair and many nations agreed with the 
United States’ interpretation, and Japan was re
quired to rely on its original proposals.  Norway, 
Iceland, and several countries from the Caribbean 
and Africa supported Japan. The United States 
opposed the proposals on the basis of the relation
ship between CITES and the IWC (see below) and 
because the stocks do not meet CITES downlisting 
criteria that require that effective management re
gimes be in place.  For commercial whaling, the 
United States believes that the IWC’s long-debated 
Revised Management Scheme is the mechanism to 
provide effective management of  whaling.  Aus
tralia, the European Union, and several Latin 
American countries shared the U.S. position. 

Japan’s proposal to downlist Northern Hemi
sphere stocks of minke whales failed in commit
tee by a vote of  41 in favor, 54 opposed.  Japan’s 
proposal to downlist the western North Pacific 
stock of  Bryde’s whales failed by a margin of  43 in 
favor, 63 opposed. These votes marked an ero
sion of  support for Japan’s whaling proposals since 
the 2000 CITES meeting when similar proposals 
achieved a simple majority but not the necessary 
two-thirds vote of  the parties. 

In a final effort to gain support for its whale 
trade proposals, Japan raised its minke whale 
downlisting proposal for reconsideration in the clos
ing plenary session and amended it to include only 
one stock, the Okhotsk–West Pacific stock.  Ja
pan also attempted to revise the minke whale pro
posal with an amendment that would have expanded 
the scope of the initial proposal. The plenary chair 
ruled against allowing the amendment that had 
earlier been rejected. The proposal was again de
feated by a vote of 53 in support, 66 opposed. Ja
pan did not attempt to reopen the Bryde’s whale 
proposal. The plenary adopted the committee de
cision to reject the Bryde’s whale proposal. 

Black Sea Bottlenose Dolphin—The Re
public of Georgia submitted a proposal to transfer 
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the Black Sea bottlenose dolphin from Appendix 
II to Appendix I. This subspecies, which is iso
lated from other populations of bottlenose dol
phins, is found only in the Black Sea. Its popula
tion has declined greatly due to its overexploitation, 
diminished food resources, pollution, and other 
factors affecting the Black Sea ecosystem. The 
size of the current population is unknown. No 
estimates exist of sustainable levels of take. The 
United States agrees with Georgia that any take 
for purposes of exhibit or export is potentially det
rimental to the population. 

The Republic of  Georgia’s proposal to trans
fer the Black Sea bottlenose dolphin from Appen
dix II to Appendix I received a simple majority in 
committee (40 in favor, 31 opposed, and 39 ab
stentions) but failed to get the necessary two-thirds 
majority for adoption. Georgia reopened discus
sion during the plenary by amending its proposal 
to retain the Black Sea bottlenose dolphin on Ap
pendix II but with a zero export quota for commer
cial purposes.  The parties approved the amended 
proposal with 86 in favor, 26 against, and 10 ab
stentions. 

CITES’ Relationship to the IWC 
In recent years CITES parties have debated 

the relationship between CITES and other inter
national conventions and organizations such as the 
IWC and the United Nations Food and Agricul
tural Organization (FAO).  In 1982 the IWC im
posed a moratorium on the commercial take of 
large whales pending development of a Revised 
Management Scheme that would ensure adequate 
protection for affected whale stocks.  The IWC re
quested that the CITES parties assist the IWC by 
including in CITES Appendix I those whale spe
cies subject to the moratorium. Many CITES par
ties, including the United States, supported the IWC 
request and continue to oppose any proposals to 
revise appendix designations for whales before the 
IWC has adopted a Revised Management Scheme 
for commercial whaling.  Whaling nations and their 
supporters believe that there is a need for indepen
dent action under CITES using the Convention’s 
own criteria when listing species on the appendi
ces, without taking into consideration the views or 
actions of the IWC. The issue has become more 
important now that Japan takes whales under a 
scientific research program and Norway has initi
ated the first international trade in whale products 

in more than a decade by shipping minke whale 
products from its commercial harvest to Iceland. 

The Convention stipulates that when a pro
posal for a marine species is received for consider
ation by CITES parties, the CITES Secretariat must 
consult “intergovernmental bodies having a func
tion in relation to those species” for their comments. 
In anticipation of such a request, the IWC at its 
May 1999 annual meeting in Grenada overwhelm
ingly adopted a resolution directing its Secretariat 
to advise CITES parties that the IWC had not yet 
completed work on its Revised Management 
Scheme and that catch limits of zero for commer
cial whaling remain in force. A representative of 
the IWC attended the 2002 CITES meeting and 
reaffirmed the IWC position that it is the interna
tional organization with primary competence to 
manage whaling and that until the IWC adopts a 
Revised Management Scheme, the IWC lacks an 
effective whale harvest regulatory program.  Japan 
and Mexico had submitted conflicting proposed 
resolutions addressing the relationship of CITES 
and the IWC. After limited debate, both parties 
withdrew their proposals. 

The United States and Japan independently 
submitted proposals asking the parties to formal
ize CITES’ relationship with FAO to coordinate 
both organizations’ activities on CITES marine and 
fish issues.  The two countries, which usually dis
agree on issues of  this type, developed terms of 
reference for a memorandum of understanding call
ing for FAO and CITES to, among other things, 
establish provisions for FAO scientific review of 
CITES proposals to list exploited marine species 
(including whales). 

Polar Bear Agreements 
Alaska is home to two discrete stocks of po

lar bears: the western or Chukchi/Bering Seas 
stock, shared with Russia, and the southern Beau
fort Sea stock, shared with Canada. In addition, 
there are several other stocks that occur through
out the Arctic in Canada, Greenland, Norway, and 
Russia.  Polar bears can traverse vast territories, 
often crossing national boundaries and into inter
national waters.  As such, efforts to conserve polar 
bears require international cooperation, at least for 
those stocks that cross international boundaries. 
Recognizing this, and because of concern over the 
dramatic increase in the number of polar bears 
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being taken by hunters in the 1950s and 1960s, 
the United States and other countries where polar 
bears occur negotiated the international Agreement 
on the Conservation of  Polar Bears.  The Agree
ment was concluded in 1973 by the governments 
of  Canada, Denmark (for Greenland), Norway, the 
Soviet Union, and the United States.  Among other 
things, the Agreement limits the purposes for which 
polar bears may be taken, prohibits certain meth
ods of taking, and requires the parties to protect 
habitat components that are important to polar 
bears, such as denning and feeding sites and mi
gratory corridors. 

Prior to reauthorization of the Marine Mam
mal Protection Act in 1994, the Marine Mammal 
Commission and others questioned whether the Act 
or other domestic statutes provided sufficient le
gal authority for the United States to implement 
fully all provisions of the Agreement on the Con
servation of  Polar Bears, particularly those related 
to habitat protection. This prompted the Com
mission to contract for an examination of the 
Agreement, the Marine Mammal Protection Act, 
and other domestic legislation to identify possible 
inconsistencies and how they might be reconciled. 
The report of that study was provided to the Fish 
and Wildlife Service in January 1994.  (It was sub
sequently updated to reflect amendments to the 
Marine Mammal Protection Act enacted later that 
year; see Baur 1995, Appendix B). 

In response to these concerns, Congress 
amended section 113 of the Marine Mammal Pro
tection Act in 1994 to require the Secretary of the 
Interior, in consultation with the Secretary of State 
and the Marine Mammal Commission, to review 
the effectiveness of  U.S. implementation of  the 
Agreement, particularly with respect to habitat pro
tection. A report based on the review was to be 
submitted to Congress by 1 April 1995. The 
amendments also required the Secretary to initiate 
a multilateral review of the effectiveness of the 
Agreement and to work with the four other parties 
to establish a process by which future reviews of 
the Agreement would be conducted. A third new 
provision added to the Act in 1994 called on the 
Secretary of the Interior, acting through the Secre
tary of State, and in consultation with the Marine 
Mammal Commission and the State of Alaska, to 
consult with Russian officials on the development 

and implementation of enhanced cooperative re
search and management programs for the shared 
polar bear stock. 

In 1995 the Fish and Wildlife Service con
vened a meeting of representatives of interested 
governmental agencies and nongovernmental or
ganizations to review U.S. implementation of  the 
Agreement.  The Service subsequently prepared a 
draft report assessing U.S. compliance with each 
of  the agreement’s provisions and with a resolu
tion adopted by the parties to the Agreement con
cerning the taking of female bears, cubs, and den
ning bears. A full discussion of  the draft report 
and the Commission’s comments thereon can be 
found in past annual reports.  Among the key is
sues under review was whether the United States 
was in full compliance with the habitat protection 
provisions of the Agreement and whether the is
suance of incidental-take authorizations under the 
Marine Mammal Protection Act was consistent with 
the terms of  the Agreement.  Although the Ser
vice has done considerable work on the report, it 
has yet to be finalized and transmitted to Congress. 
The Service expects to complete the report and 
provide it to Congress during 2003. 

As for the directive to consult with the other 
parties on the effectiveness of the Agreement, the 
Fish and Wildlife Service wrote to those countries 
in 1997 seeking assistance in conducting the re
view. The Service received final reviews from 
Canada, Norway, and Greenland, but, as of  the 
end of 2002, was waiting for a final response from 
the Russian Federation.  A preliminary response 
from Russia suggested that there may be some in
terest in opening up the 1973 agreement for modi
fication. Once all final responses are in hand, the 
Service intends to prepare a report on international 
compliance with the Agreement and the other par
ties’ views on further steps that are needed. 

Efforts to pursue greater cooperation between 
the United States and Russia with respect to the 
Chukchi/Bering Seas polar bear stock culminated 
in the signing of the Agreement between the gov
ernment of the United States of America and the 
government of  the Russian Federation on the Con
ser vation and Management of  the Alaska-
Chukotka Polar Bear Population in October 2000. 
That agreement, and steps taken toward its imple
mentation, are discussed below. 
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United States–Russia Bilateral 
Polar Bear Agreement 

The western or Chukchi/Bering Seas polar 
bear stock, which ranges between Alaska and Rus
sia, has traditionally been used for subsistence by 
Native people in both the United States and Rus
sia, although hunting has been banned in Russia 
since 1956. With the breakup of the Soviet Union, 
however, came renewed interest by Natives resid
ing in Russia in resuming subsistence hunting of 
polar bears. This led to a growing concern that 
subsistence hunting in Russia, combined with the 
existing levels of taking by Alaska Natives under 
the Marine Mammal Protection Act, might ad
versely affect the shared stock, and prompted the 
Fish and Wildlife Service’s Alaska Regional Direc
tor and a representative of the Russian Ministry of 
Ecology and Natural Resources to sign a protocol 
in 1992 indicating the parties’ intentions to con
clude a bilateral agreement on the conservation 
and use of polar bears from that stock. The num
ber of bears reported as being taken by Alaska 
Natives under the Fish and Wildlife Service’s mark
ing and tagging program are provided in Table 11. 
No comparable data of take levels in Russia are 
available. Although taking polar bears in Russia 
is not currently authorized, anecdotal information 
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suggests that some hunting is occurring, perhaps 
at a significant level. 

Beginning in 1994, representatives of Native 
organizations and government agencies from the 
United States and Russia held technical discussions 
concerning joint conservation of  the shared stock 
of polar bears occupying the Chukchi, Bering, and 
eastern Siberian Seas. These discussions led to 
adoption of  the Protocol on U.S./Russia Techni
cal Consultation for the Conservation of  Polar 
Bears of the Chukchi/Bering Sea Regions in Sep
tember 1994. Further scientific and technical dis
cussions on a proposed government-to-government 
agreement were held with Russian officials during 
1995 and 1998, culminating in the adoption in early 
1998 of an ad referendum text of a bilateral agree
ment for submission to the two governments for 
approval. Participants in those negotiating sessions 
again included federal officials, including a repre
sentative of the Marine Mammal Commission, and 
representatives of the State of Alaska, the affected 
Native communities, and conservation organiza
tions. 

After reviewing the text, the Russian Federa
tion and, to a lesser extent, the U.S. Department of 
State suggested revisions, and a final negotiating 
session was held in Anchorage, Alaska, in March 
2000.  As with past negotiating efforts, the U.S. 
delegation included a representative of the Com
mission. Those negotiations resulted in a new text 
that was circulated for approval within the respec
tive governments and was provided to the other 
three nations party to the Agreement on the Con
servation of  Polar Bears for their review.  After 
incorporating technical changes to reconcile the 
English and Russian texts, the Agreement between 
the government of the United States of America 
and the government of  the Russian Federation on 
the Conservation and Management of  the Alaska-
Chukotka Polar Bear Population was signed in 
Washington, D.C., on 16 October 2000. 

The Agreement specifies that subsistence tak
ing by Native residents of Alaska and Chukotka 
are to be the only allowable consumptive uses of 
the affected stock of  polar bears.  Under the Agree
ment, a joint commission composed of four mem-
bers—a governmental official and a representative 
of its Native people from each jurisdiction— is to 
establish annual taking limits that may not exceed 
the sustainable harvest level determined for the 
stock. The allowable take will be divided equally 
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between the two parties, but, subject to approval 
by the joint commission, either party may transfer 
a portion of  its allowable take to the other party. 
Once in place, the joint commission will establish 
a scientific working group to assist in setting an
nual sustainable harvest levels and identifying sci
entific research to be carried out by the parties. 
Other provisions of the Agreement prohibit the 
taking of denning bears, females with cubs, or cubs 
less than one year old, and the use of aircraft and 
large motorized vessels for hunting polar bears. 
Also, the Agreement directs the parties to under
take all efforts necessary to conserve polar bear 
habitats, particularly denning areas and those ar
eas where polar bears concentrate to feed or mi
grate. Implementation of these provisions is ex
pected to help ensure that the United States is in 
full compliance with the provisions of the multi
lateral 1973 polar bear treaty.  The full text of  the 
agreement and related information can be found 
at the website maintained by the Fish and Wildlife 
Service’s Alaska Region (http://www.r7.fws.gov/ 
mmm/pbsigning/agreement.html). 

Before the Agreement can take effect, it must 
be approved by the Senate. This being the case, 
President Bush transmitted the agreement to the 
Senate on 15 July 2002, seeking its advice and con
sent. As of the end of 2002, Senate action had yet 
to be taken. In addition, domestic legislation to 
implement certain provisions of the Agreement will 
be needed. The Department of the Interior, in 
consultation with the Marine Mammal Commis
sion and the State Department, developed draft 
implementing legislation, which was submitted for 
interagency review in April 2002.  At year’s end, 
the Interior proposal was still undergoing review 
and clearance prior to submission to Congress.  It 
is expected that proposed implementing legislation 
will be transmitted to Congress early in 2003. 

Although the Agreement has yet to enter into 
force, the parties met in Moscow on 6–7 June 2002 
to discuss steps that had been taken or that were 
needed to implement the Agreement, including 
actions related to the establishment and organiza
tion of the bilateral polar bear commission. As 
with other meetings concerning the agreement, a 
Commission representative participated on the U.S. 
delegation, which included both government offi
cials and Alaska Native representatives. 

The parties discussed additional steps needed 
to bring the agreement into effect.  The U.S. repre

sentatives provided a description of the legislative 
process being followed to ratify and implement the 
Agreement. The Russian delegation explained that 
no further action was needed on its part to ratify 
the agreement, but that implementing acts would 
be needed. The Russian delegation also indicated 
that it intended to wait for the United States to 
ratify the agreement before beginning work on its 
laws.  In response, the United States delegation en
couraged the Russians to begin drafting those laws 
sooner, to avoid delays in implementation once 
action by the U.S. Congress has been taken. 

The U.S. delegation provided their Russian 
counterparts with a discussion document outlin
ing the issues that it believes need to be consid
ered in establishing and operating the joint com
mission that will oversee implementation of the 
Agreement. The Russian representatives indicated 
that they would review that document and pro
vide comments to the Fish and Wildlife Service, 
which they did in November. These have been 
incorporated into a revised draft that will be circu
lated by the Service for further review.  Although 
the parties continue to work toward addressing is
sues related to the joint commission, they have rec
ognized that, ultimately, it will be up to the com
mission itself to adopt the procedures that will 
govern its operation. 

At this Moscow meeting, the Fish and Wild
life Service described the harvest management pro
gram in place in Alaska and provided an overview 
of ongoing population assessment work. It also 
noted that it had held a joint workshop with 
Chukotka and Alaska Natives on harvest moni
toring techniques that had led to the development 
of a draft management plan by the Association of 
Traditional Marine Mammal Hunters in Russia. 
Drawing on that experience, the parties agreed to 
continue close cooperation on these and related 
efforts.  A specific point of  concern raised by the 
U.S. delegation was the need for closer coopera
tion in conducting population surveys and other 
research, including access of  U.S. research vessels 
to Russian waters.  Although the meeting partici
pants reached no resolution of this matter, they 
agreed to work together to address the issue, per
haps by designing a cooperative study specifically 
focused on polar bears that could be submitted 
jointly to the authorizing agencies. 

The parties also discussed the role of Alaska 
and Chukotka Natives in implementing the Agree
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ment. The United States representatives explained 
that the situation is clear on the U.S. side, with the 
Nanuuq Commission representing polar bear hunt
ers in Alaska. They noted, however, that, although 
the Association of  Traditional Marine Mammal 
Hunters has been identified as the group represent
ing Natives in Chukotka, the relationship between 

the hunters and the Russian government needed 
to be clarified. Both parties expect that the roles 
of the Native organizations will be further defined 
in a Native-to-Native agreement that is currently 
under development and through the adoption of 
allocation and enforcement mechanisms by the 
joint commission. 
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MARINE MAMMAL MORTALITY EVENTS


Unusual mortality events involving marine 
mammals appear to have increased in frequency 
and scale over the past several decades.  The ap
parent increase may be due to actual increases in 
mortality, more extensive observation, better re
porting, or some combination of these. Events 
have been documented around the world for a wide 
range of  species.  More than 17,000 harbor seals 
died in the North Sea in 1988; more than 1,000 
striped dolphins died in the Mediterranean Sea in 
1990–1991; as many as 200 Mediterranean monk 
seals died along the northwestern coast of Africa 
in 1997; more than 1,600 New Zealand (Hooker’s) 
sea lions died on the Auckland Islands, south of 
New Zealand, in January–February 1998; and more 
than 10,000 Caspian seals died along the 
Kazakhstan coast in April and May 2000. Similar 
events have occurred in the United States over the 
past 25 years involving Hawaiian monk seals in 
the Northwestern Hawaiian Islands; harbor seals, 
humpback whales, white-sided dolphins, and har
bor porpoises in New England; harbor seals, Cali
fornia sea lions, and gray whales on the Pacific 
coast; bottlenose dolphins along the east and Gulf 
of Mexico coasts; and manatees in Florida. These 
events can have devastating impacts on marine 
mammal populations, particularly those that are 
already threatened or endangered. 

Mortality events may be triggered by a vari
ety of factors, both natural and human-related. The 
distinction between human-related and natural fac
tors is becoming more difficult to discern because 
human activities may indirectly affect the occur
rence of otherwise natural factors, causing mortal
ity events.  For example, the frequency, severity, 
and location of toxic algal blooms may be chang
ing as a consequence of  global warming and ma
rine pollution. In 1996 manatees along the south

western coast of Florida died after exposure to 
brevetoxin, a biotoxin produced by Karenia brevis, 
an organism that causes red tides and formerly 
known as Gymnodinium breve. In 1998 the death of 
California sea lions off the central California coast 
was linked to domoic acid, a neurotoxin produced 
by the alga Pseudonitzchia australis. The unusually 
high mortality of bottlenose dolphins along the 
coast of northwestern Florida in 1999 and 2000 
also appears to have been caused by one or more 
blooms of toxic algae, suspected to have been K. 
brevis. In 2002 several die-offs, one involving mul
tiple species of marine mammals and seabirds, were 
attributed to toxic algal blooms (see below). 

Other mortality events may be caused by dis
ease.  Morbilliviruses (which cause distemper in 
dogs, measles in humans, and rinderpest in hoofed 
mammals) are thought to be responsible for sev
eral recent events involving Mediterranean monk 
seals, harbor seals, bottlenose dolphins, and striped 
dolphins.  Cetaceans and pinnipeds succumbing to 
these viruses may have been exposed to them only 
recently, thus having no acquired immunity to them, 
or more virulent forms of  the viruses may be 
evolving.  In 2002 as many as 21,000 harbor seals 
in northern Europe perished from phocine distem
per virus (see below), only 14 years after a similar 
massive die-off in the same region. 

High levels of environmental contaminants 
also may contribute to mortality events.  In gen
eral, the effects of contaminants are poorly under
stood, but they may adversely affect reproduction, 
hormonal function, or immune system function. 
Populations of  animals that are affected by con
taminants may be more susceptible to disease or 
less able to recover after a mortality event. Hu-
man-related activities and events, such as oil spills 
and possibly operation of some powerful sonars 
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(see Chapter VII), also may cause mortality events. 
Thus, mortality events may be caused by single or 
multiple factors. 

Unusual Mortality Events in 
2002 

Harbor Seals in Northern Europe 
From May to December 2002 about 21,000 

harbor seals in northern Europe perished from 
phocine distemper virus.  Dead harbor seals were 
first observed in late May on islands in the Kattegat 
Channel between Denmark and Sweden. From 
there the observations spread to southern portions 
of  Sweden and Norway, Germany, the Netherlands, 
Belgium, northern France, England, and Ireland. 
The number of deaths peaked locally at different 
times, but the overall peak occurred in September. 
Transmission of  the disease may have been facili
tated by the fact that major reproductive events 
occur in late spring and summer months, bringing 
seals together to mate, give birth, and nurse their 
young. 

Samples taken from dead animals throughout 
the range of the die-off consistently indicated that 
the animals succumbed to phocine distemper vi
rus.  Affected animals exhibited signs of  respira
tory and immunological distress that probably im
peded their ability to forage and increased their sus
ceptibility to secondary infections.  Many of  the 
seals were thought to have died from starvation. 
By December 2002, when the event was consid
ered over, approximately 40 to 50 percent of the 
seals in the affected areas had been lost. A small 
number of grey seals also perished, but they gener
ally appeared resistant to the virus. 

A similar die-off in 1988 involved 17,000 to 
18,000 seals in the same area and also was attrib
uted to the same virus.  Although survivors of  the 
earlier epidemic might have had or developed im
munity, it is not clear that disease resistance per
sisted to 2002. In addition, the majority of the 
seals in these regions in 2002 had been born after 
the 1988 event and may have had no immunity to 
the disease. Contaminants were also thought to 
have contributed to the earlier decline by affecting 
immune system function. The role of contami
nants in the 2002 decline is not clear although 
marine pollution in this region reportedly has been 
reduced since 1988. 

Multispecies Mortality Event in 
California 

From February to August 2002 hundreds of 
marine animals stranded along the central and 
southern coasts of California, and a smaller num
ber were observed along the Baja coast of  Mexico. 
The first observations of  the event involved com
mon dolphins, but subsequent observations indi
cated that California sea lions, sea otters, harbor 
seals, bottlenose dolphins, and a number of spe
cies of  marine birds (e.g., brown pelicans, grebes, 
loons) also were involved. In addition, a gray 
whale, a Dall’s porpoise, and a humpback whale 
also stranded during the same period. It is not clear 
that all these strandings resulted from the same 
cause or causes or that observations in Mexico were 
related to those along the central and southern 
California coast. The peak number of strandings 
occurred in May.  By July the number of  affected 
animals was notably reduced. 

Live stranded animals exhibited signs of leth
argy and disorientation, experienced seizures, or 
were comatose. Necropsy results indicated unusual 
adhesions in the thoracic and abdominal cavities. 
Analyses of urine and stomach samples indicated 
that the animals may have been exposed to domoic 
acid. Degeneration of neurons in the hippocam
pal region of the brain is one of the diagnostic in
dicators of  domoic acid poisoning.  However, such 
degeneration is difficult to detect because the hip
pocampus is small and difficult to find and pre
serve in some species.  In addition, degeneration 
may not be observed in animals where acute poi
soning rapidly led to death. Domoic acid, produced 
by the diatom Pseudonitzchia australis, is passed up 
the food chain through both fish and shellfish and 
can become concentrated to the point that it threat
ens marine mammals and marine birds.  Similar, 
albeit smaller, mortality events linked to domoic 
acid poisoning were reported in California in 1998 
and 2000. 

Domoic acid may also pose a threat to hu
man health. It was first linked to human illness in 
1987 when a number of people on Prince Edward 
Island, Canada, became ill and several died after 
eating tainted blue mussels.  In California in 2002, 
state officials advised the public against eating 
sport-caught shellfish, crabs, sardines, and ancho
vies because of  the potential for poisoning.  No 
related human illnesses were reported. 
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Pilot Whales 
For reasons that are unclear, mass strandings 

of several species of marine mammals frequently 
occur on Cape Cod, Massachusetts.  In the 1990s 
nearly 20 stranding events occurred in this area. 
On 29 July 2002 fifty-seven pilot whales stranded 
alive on Cape Cod. Staff and volunteers of the 
Cape Cod Stranding Network and New England 
Aquarium responded and organized health assess
ments and marking of  each animal (Fig. 38).  Forty-
six animals were refloated and swam away, three 
were euthanized, and eight died naturally.  Full 
necropsies were conducted on the 11 animals that 
died. On 30 July 2002 the remaining 46 whales 
stranded again. Attempts to refloat and herd the 
animals into deeper water using acoustic deterrents 
and boats were unsuccessful.  Twelve animals died 
naturally and 34 were euthanized. Basic data, such 
as sex, length, tag information, and skin and teeth 
samples, were taken from these animals and their 
carcasses were sunk offshore. 

This event was one of the largest in recent 
history.  Previous pilot whale strandings in the Cape 
Cod area include 10 whales in July 2000 and 31 
animals in December 1991. It is not known why 
animals mass strand, but hypotheses include navi
gational error, local bathymetric and geographic con
ditions (i.e., mass strandings sometimes recur in 

the same area), anomalies in the earth’s electro
magnetic field, and disease (i.e., a pod following 
one sick leader). Blood samples taken from 17 
live animals during this event may help in under
standing the cause of  mass strandings. 

Manatees in Southwestern Florida 
From mid-March to mid-May 2002 about 50 

manatee carcasses were found along the shores of 
southwestern Florida, with most of the carcasses 
in Sarasota, Charlotte, Lee, and Collier Counties. 
The evidence for cause of death varied for each 
animal. The majority were thought or suspected 
to have resulted from exposure to brevetoxin pro
duced by the dinoflagellate Karenia brevis. A num
ber of bottlenose dolphins stranded in the same 
area in late February although it is not known if 
the dolphin and manatee strandings were related. 

Most of the manatees involved appeared to 
have been in good condition at the time of death. 
They often had food in their gastrointestinal tracts 
and showed no outward signs of poor condition, 
disease, or injury.  Prior to death, some animals 
exhibited signs of  paralysis with seizures.  Necrop
sies revealed some degree of congestion in their 
kidneys, lungs, liver, and meninges.  Brevetoxin was 
detected in liver, kidney, lung, urine, stomach, and 
fat samples collected from 33 animals, with high-

Figure 38. Stranded pilot whales on Cape Cod, Massachusetts, in July 2002 and participants in the stranding 
response.  (Photo by E. Touhey, courtesy of  the Cape Cod Stranding Network.) 
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est amounts generally found in the stomach con
tents.  Coincidentally, high levels of  brevetoxin were 
observed on foraging substrates (e.g., blades of  sea 
grass). 

A particularly large manatee die-off involv
ing at least 149 manatees occurred under similar 
conditions in 1996 and was attributed to 
brevetoxin.  Historically, such events appear to be 
related to high winter productivity of K. brevis over 
the shelf and shelf break areas west of the Florida 
peninsula, when currents drive the toxic alga shore
ward. During these same periods, manatees shift 
from winter refuges to coastal estuaries and may 
be more exposed to red tides.  Red tides resulting 
from K. brevis blooms have been documented in 
this region since the mid-1800s.  Whether and to 
what extent their patterns of  occurrence (e.g., fre
quency, concentration, location, duration, timing) 
have changed since then is unknown. 

Beaked Whales in the Canary Islands 
and Gulf  of  California 

On 24–25 September 2002, 15 beaked whales 
stranded on the coasts of  Feurteventura and 
Lanzarote Islands in the Canary Islands.  Nine died 
(seven Ziphius cavirostris, one Mesoplodon europaeus, 
and one M. densirostris) and six were returned to 
the sea. Two additional sightings of whales float
ing at the surface suggest that a larger number of 
animals may have been involved. Several of the 
stranded animals had crustaceans and cephalopods 
in their stomachs, indicating that they had eaten 
recently.  External examination of  the animals did 
not reveal the cause of  stranding.  Similar beaked 
whale strandings have occurred in recent years in 
association with military exercises, and it has been 
suggested that military sonars may be a causative 
factor. 

The September 2002 stranding event coincided 
with a Spanish invitational naval exercise that in
volved participants from nine nations and included 
one U.S. Navy ship.  The purpose of  the exercise 
and the nature and extent of sonars used have not 
been fully described,. Preliminary investigations 
purportedly indicated that exposure to high sound 
levels may have contributed to the strandings, but 
the nature of the evidence has not been described 
and more extensive follow-up investigations have 
not been completed. The Environmental Depart
ment of the government of the Canary Islands is 
leading the investigation of the strandings, and the 

Society for the Study of Cetaceans in the Canary 
Archipelago provided assistance with the initial 
field response. The government of the Canary Is
lands asked the Spanish Navy to halt the exercises, 
and it did so.  Since 1985 this is the seventh strand
ing event in the Canary Islands involving beaked 
whales, some of which have coincided with naval 
exercises. 

At the Commission’s annual meeting in San 
Diego in October 2002, scientists from Scripps 
Institution of Oceanography and the National 
Marine Fisheries Service reported on two beaked 
whales (a female and male Z. cavirostris) stranded 
alive on the shore of Isla San Jose in the Gulf of 
California. The animals were initially sighted alive 
on 24 September 2002 by fishermen and were dis
covered dead the following day by marine mam
mal scientists from the U.S. National Marine Fish
eries Service.  The scientists contacted a nearby 
vessel to seek assistance in removing and preserv
ing the heads of the whales for later investigation 
of cause of death, but the request was denied. The 
vessel was the R/V Maurice Ewing, which was be
ing operated by scientists from the Lamont-Doherty 
Earth Observatory of  Columbia University and 
supported by the National Science Foundation. 
Researchers aboard the vessel were using air guns 
to conduct geophysical research. The proximity 
of  their research to the stranded whales suggests 
that the air gun noise may have caused the whales 
to strand. 

These two mortality events are discussed more 
fully in Chapter VII. 

Working Group on Marine 
Mammal Unusual Mortality 

Events 
As noted in previous Commission reports, the 

deaths of more than 700 bottlenose dolphins along 
the U.S. mid-Atlantic coast in 1987–1988 led to 
the Marine Mammal Health and Stranding Response 
Act of 1992 (Title IV of the Marine Mammal Pro
tection Act). Among other things, the Act directed 
the Secretary of Commerce to (1) establish an ex
pert working group to provide advice on measures 
necessary to better detect and respond appropri
ately to future unusual marine mammal mortality 
events; (2) develop a contingency plan for guiding 
responses to such events; (3) establish a fund to 
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compensate people for certain costs incurred in re
sponding to unusual mortality events; (4) develop 
objective criteria for determining when sick and 
injured marine mammals have recovered and can 
be returned to the wild; (5) continue development 
of the National Marine Mammal Tissue Bank; and 
(6) establish and maintain a central database for
tracking and accessing data concerning marine 
mammal strandings. 

Responsibility for these activities has been del
egated to the National Marine Fisheries Service. 
The Service, in consultation with the Marine Mam
mal Commission and the Fish and Wildlife Service, 
established the Working Group on Marine Mam
mal Unusual Mortality Events composed of ma
rine mammal experts from around the country. The 
working group consists of 12 voting members, each 
appointed for a three-year term, plus one repre
sentative each from the National Marine Fisheries 
Service, the Fish and Wildlife Service, the Envi
ronmental Protection Agency, and the Marine Mam
mal Commission. In addition, Canada and Mexico 
are each represented by a nonvoting member.  The 
group held its first meeting in April 1993 and has 
met annually since then.  Service staff  members 
have been designated to consult the group when
ever increases in stranding rates or other factors 
suggest that an unusual mortality event may be 
occurring. 

The working group has developed criteria to 
help decide when unusual mortality events are oc
curring.  The criteria are (1) a marked increase in 
the number of strandings compared with historic 
records; (2) strandings of animals at an unusual 
time of year; (3) an increase in the number of 
strandings in a localized area (possibly suggesting 
a localized problem), over a growing area, or 
throughout the geographic range of a species or 
population; (4) a difference in the species, age, or 
sex composition of the stranded animals compared 
with that which usually occurs in the area or time 
of year; (5) the appearance of similar or unusual 
pathologic findings or differences in the general 
condition of stranded animals compared with what 
is usually seen; (6) abnormal behavior in living ani
mals in an area where mortality is occurring; and 
(7) the stranding of  critically endangered species. 
The working group helped prepare a National Con
tingency Plan for Response to Unusual Marine 
Mammal Mortality Events, published by the Na
tional Marine Fisheries Service in September 1996, 

and the Contingency Plan for Catastrophic Mana
tee Rescue and Mortality Events, published by the 
Fish and Wildlife Service in 1998. 

The working group met in Silver Spring, Mary
land, on 11–13 March 2002 for its annual meeting. 
At its meeting the group was provided an update 
of several mortality events prior to 2001 and re
viewed events in 2001 (i.e., bottlenose dolphins in 
the Indian River Lagoon of Florida, Hawaiian monk 
seals, and harp seals). A contingency plan for the 
Hawaiian monk seal was described, and plans were 
developed for revising the national contingency 
plan. Other topics discussed included recommen
dations for monitoring after an event was deemed 
over, the significance of repeat events (e.g., related 
to annual toxic blooms), protocols for assessing the 
role of biotoxins in an event, archiving tissue 
samples for future analyses, release guidelines for 
animals captured and rehabilitated during an event, 
and progress in the establishment and use of a na
tional database on strandings, including unusual 
mortality events. 

Prescott Grant Program 
In December 2000 Congress passed the Ma

rine Mammal Rescue Assistance Act of 2000, 
which amends Title IV of the Marine Mammal Pro
tection Act. It instructs the Secretaries of  Com
merce and the Interior to conduct, subject to the 
availability of appropriations, a grant program to 
be known as the John H. Prescott Marine Mammal 
Rescue Assistance Grant Program. The initial au
thorization was for 2001, 2002, and 2003. The 
purpose of the program is to provide financial as
sistance for marine mammal stranding network 
participants to carry out several critical activities 
including (1) recovery or treatment of stranded 
marine mammals, (2) collection of data from liv
ing and dead stranded marine mammals, and (3) 
operational costs directly related to the aforemen
tioned activities.  Awards may be granted for up to 
three years with a cumulative total of $100,000 
per eligible participant. 

The National Marine Fisheries Service and 
the Fish and Wildlife Service administer the grant 
program. A total of $5 million was authorized for 
each of fiscal years 2001 through 2003, to remain 
available until expended. Of this annual amount, 
$4 million was to be available to the Secretary of 
Commerce and $1 million to the Secretary of the 
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Interior. The Secretaries are to ensure that the funds 
are distributed equitably among the stranding net
works, taking into account episodic mortality events 
in the preceding year, average annual stranding and 
mortality events, and the size of marine mammal 
populations inhabiting a geographic area within a 
region. Preference is to be given to facilities with 
established records for rescuing and rehabilitating 
sick and stranded marine mammals.  As of  the end 
of 2002, Congress had not yet acted on the agen
cies’ FY 2003 appropriation. 

On 7 June 2001 the National Marine Fisher
ies Service issued a draft implementation plan for 
the program. On 29 June 2001 the Commission 
wrote to the Service commending it for efforts to 
prepare the plan and recommending that (1) state 
and local governments be allowed to apply for sup
port related to pinniped strandings, as well as ceta
cean strandings, (2) the Service make allowances 
for applications from inexperienced applicants to 
allow for new ideas and broader participation in 
stranding programs, and (3) the Service implement 
the program jointly with the Fish and Wildlife Ser
vice under a single integrated set of priorities, cri
teria, and procedures so that plans for manatees, 
sea otters, and other species are coordinated. 

On 14 January 2002 the National Marine Fish
eries Service published in the Federal Register a so
licitation for applications under the Prescott grant 
program.  Technical and merit review panels were 
established and met in June 2002 to review the 88 
proposals that were received. Of the $7.9 million 
available to the Service ($4 million each for 2001 
and 2002 less administrative expenses), about $5.6 
million was committed to fund 66 of  88 proposals. 
Of the remaining $2.3 million, $1.3 million was 
carried over to the next funding cycle, $600,000 
was set aside for emergency funding (of which 
$200,000 was spent in 2002 and $400,000 was 
carried over), and the remainder was used for ad
ministrative costs.  At the end of  2002, negotia
tions were continuing on about a dozen proposals. 

The Department of  the Interior’s budget re
quest for fiscal years 2001 and 2002 did not in
clude a request for Prescott funds, and no funds 
were appropriated to the Fish and Wildlife Service 
in those years.  At the end of  2002 the Service had 
not yet developed a program for dispersing Prescott 
Grant funds for marine mammal species under the 
Service’s management (i.e., manatee, sea otter, 
walrus, and polar bear). 
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EFFECTS OF SOUND

ON MARINE MAMMALS


Sound is a common element of the marine 
environment. It originates from a variety of natu
ral sources such as wind, rain, waves, storms, light
ning strikes, volcanic eruptions, ice breakup and 
movements, surf, coastal erosion, and transport of 
sand, rocks, and boulders.  Perhaps because light 
transmission is relatively limited in water, sound is 
an important source of  information that organisms 
use both passively (listening) and actively (produc
tion of sound) to sense their environment and to 
communicate, forage, socialize, and reproduce. 

Sound also is introduced into the marine en
vironment by human activities, including commer
cial shipping; recreational and other noncommer
cial boating; seismic testing related to geophysical 
studies and oil and gas exploration; sonar systems 
used for military purposes and by fishing vessels; 
and coastal development, including construction, 
dredging, blasting, and demolition. The potential 
effects of anthropogenic sound on marine mam
mals and other species was not recognized when 
the Marine Mammal Protection Act was enacted 
in 1972. Over the past three decades this issue 
has become highly controversial. The controversy 
stems from concern that under certain conditions 
human-generated sounds may adversely affect the 
survival and productivity of  marine organisms, in
cluding marine mammals.  Possible effects include 
deaths due to physical trauma, as might occur as a 
result of a blast injury or from exposure to high-
intensity sounds; permanent or temporary hearing 
loss; short-term or long-term changes in behavior 
or physiological condition resulting in stress; and 
masking of natural sounds used to communicate, 
find food, or otherwise sense the surrounding en
vironment. 

Actual effects on individual marine mammals 
and their populations depend on a number of fac
tors. These may include the intensity, frequency, 
and duration of the sound; the location of the 
sound source relative to the potentially affected 
animals and key features of their habitat; whether 
the sound source is moving or stationary; the spe
cies, age, sex, reproductive status, activity, and 
hearing ability of the animals; the extent to which 
the animals use similar sounds to communicate, 
locate and capture prey, sense their environment, 
etc.; and the frequency with which animals are ex
posed to the sounds.  For example, exposure to high-
intensity sounds with rapid onset, such as those 
produced by underwater volcanic explosions, can 
injure and kill animals close to the sound source 
but may cause nothing more than a temporary startle 
response to animals located farther away.  Simi
larly, some animals exposed frequently to a par
ticular sound may grow accustomed to it and show 
little response, but others may become sensitized 
to the sound and respond more intensely over time. 
Also, some animals may respond differently to par
ticular sounds if they are in deep offshore waters 
versus shallow coastal waters, in murky versus clear 
water, or in enclosed versus open waters. 

After enactment of the Marine Mammal Pro
tection Act, studies done in Alaska and Canada in 
the late 1970s and early 1980s found that the dis
tribution and behavior patterns of ringed seals, bow
head whales, and beluga whales sometimes were 
affected by sounds produced by ships, recreational 
and other noncommercial boating, aircraft, air guns, 
and other equipment used in offshore oil and gas 
exploration and development. Subsequent studies 
done in California and elsewhere found that gray 
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whales and other marine mammals also can be af
fected in a variety of ways by sounds of human 
origin. The findings of these and other studies have 
been reviewed in various works and reports, in
cluding a series of reviews by the National Research 
Council. 

A considerable amount of research has been 
conducted on the nature of sound in the marine 
environment and its potential effects. Key areas 
of ongoing or needed research include character
ization of sounds produced by known sources; 
transmission of sound through the marine envi
ronment; ambient sound levels and changes in those 
levels over space and time; hearing and sound pro
duction of marine animals; behavioral and physi
ological responses to anthropogenic and natural 
sounds; the abundance and distribution of marine 
mammals and other species that may be affected, 
particularly those species thought to be vulnerable 
to the effects of  introduced sounds (e.g., beaked 
whales); and research methods and the develop
ment and application of  new technologies. The 
Navy, which clearly has a need to understand and 
use sound in the oceans to fulfill its various mis
sions, spent approximately $11.5 million on re
search related to the effects of sound on marine 
mammals in 2002. Similarly, the Minerals Manage
ment Service spent approximately $3.5 million on 
research in 2002 to investigate the effects of seis
mic noise on bowhead whales in the Beaufort Sea 
and sperm whales in the Gulf  of  Mexico and the 
effects of sound generated by oil and gas industry 
activities on polar bears and ringed seals in the 
Arctic. 

Although much has been learned, available 
information generally is insufficient to reliably and 
fully assess how a number of sound sources affect 
marine mammals or other marine organisms (e.g., 
fish, fish eggs and larvae, sea turtles, diving birds, 
etc.). Commercial shipping, for example, appears 
to be the largest contributor of human sound in 
the world’s oceans, but its effects are largely un
known. It is not known whether marine mammals 
and other marine organisms have become used to 
and are not being affected adversely by ship-gen-
erated sounds, whether some species or age/sex 
groups avoid shipping routes or otherwise alter their 
behavior or habitat-use patterns, whether alterations 
in behavior or habitat-use patterns affect survival 
or productivity, or whether repeated exposure to 
shipping noise causes stress and has adverse ef

fects on growth, reproduction, disease resistance, 
etc. 

Uncertainty about the effects of various 
sound sources confounds management efforts to 
provide suitable levels of protection for marine 
mammals and marine ecosystems while avoiding 
unnecessary constraints on those activities that 
generate the sound. A wrong conclusion that a 
sound does not have a significant effects on ma
rine mammals could lead to important, adverse 
consequences.  A wrong conclusion that a sound 
does have a significant effect could lead to unnec
essary restrictions on sound-generating activities. 
Research is essential to reduce the probability of 
these potential errors.  Without such research, an 
absence of evidence regarding effects simply means 
that managers are unable to determine whether or 
not possible effects are significant. The National 
Academy of Science/National Research Council 
2000 report on sound recommended research in a 
variety of areas to reduce uncertainties and the 
probability of related management errors. 

Much of the controversy regarding sound ef
fects has centered around certain military activi
ties and geophysical seismic research. Those ac
tivities and their potential effects have been de
scribed in environmental analyses required under 
several pertinent congressional acts.  The National 
Environmental Policy Act requires disclosure of 
possible environmental effects of major federal 
activities.  The Marine Mammal Protection Act 
requires authorization to take marine mammals 
incidentally.  And the Endangered Species Act re
quires that federal actions do not jeopardize spe
cies listed as endangered or threatened and do not 
destroy or adversely modify habitat designated as 
critical for listed species. The Marine Mammal 
Commission, in consultation with its Committee 
of Scientific Advisors, works with other agencies 
and organizations to (1) identify and determine how 
best to resolve uncertainties regarding the effects 
of human-generated sounds, (2) ensure that such 
sounds are not having more than negligible effects 
on small numbers of marine mammals, and (3) 
avoid unnecessary restrictions on sound-produc-
ing activities. 

The remainder of this chapter describes no
table events in 2002 related to military activities 
and seismic research. The focus on these topics is 
not intended to imply that these are the only or 
most significant sound-related issues of concern. 
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Effects of Sonar and Seismic 
Surveying on Beaked Whales 

Islands of the Bahamas 
As noted in the Commission’s previous an

nual report, at least 17 cetaceans, including 14 
beaked whales (9 Ziphius cavirostris, 3 Mesoplodon 
densirostris, and 2 unidentified beaked whales), 2 
minke whales, and 1 spotted dolphin, stranded on 
island beaches in the northern Bahamas (Abaco, 
Grand Bahama, and Eleuthera) on 15 and 16 March 
2000. Most of the animals were alive when they 
stranded. Eight of the beaked whales and the spot
ted dolphin died. Six of the beaked whales were 
pushed off  the beaches and swam away, and both 
minke whales returned to deeper water without 
assistance. These animals may or may not have 
survived. 

The strandings coincided with U.S. Navy ac
tivities in the waters around the Bahama Islands. 
The Bahamian government requested an investi
gation and asked the National Marine Fisheries Ser
vice to assist. Both the Navy and the Service pro
vided funding and personnel for the investigation. 
An antisubmarine warfare training exercise had 
been under way near the areas at the time that the 
strandings occurred. Those exercises involved 
standard, midfrequency range tactical sonars.  The 
investigation attempted to determine if  the 
strandings may have been the product of unusual 
oceanographic conditions or concentrations of 
beaked whales particularly sensitive to the trans
missions from the tactical sonars. 

On 19 May 2000 the Commission wrote to 
the Navy to inquire as to whether all appropriate 
steps were being taken to determine the cause of 
the strandings and, if Navy activities were impli
cated, whether reasonable steps were being planned 
to avoid such occurrences in the future. The Com
mission pointed out that efforts to stop the devel
opment and use of  high-energy sound sources for 
national defense and other purposes were likely to 
intensify if such uncertainties were not resolved 
satisfactorily.  The Commission recommended that 
the Navy and the National Marine Fisheries Ser
vice hold a workshop to review what was being 
done to determine the cause of  the strandings, to 
identify what else might reasonably be done, and 
to identify reasonable steps to avoid such situa
tions in the future if naval activities were impli

cated. Because of concern that the strandings may 
have resulted from activities conducted as part of 
the Navy’s Littoral Warfare Advanced Develop
ment (LWAD) program, the Commission also 
pointed out that it would be inadvisable to pro
ceed with further at-sea tests associated with the 
LWAD program before the investigation of  the 
strandings was completed and the results made 
public. Subsequent review of the Bahamas 
strandings indicated that LWAD was not involved. 

On 5 June 2000 representatives of  the Navy, 
the National Marine Fisheries Service, and the 
Commission met to review the preliminary results 
of the stranding investigation. The results of that 
review were summarized in a letter sent from the 
Navy to the Service on 9 June 2000.  Among other 
things, the Navy indicated that it was conducting 
a complete reconstruction of  the sound field in 
the area where antisubmarine training exercises had 
been conducted and that preliminary results of that 
assessment suggested that oceanographic condi
tions may have allowed the sonar transmissions to 
travel farther than normal without significant at
tenuation. The Navy also indicated its concurrence 
that the necropsies supported the hypothesis that 
the whales had sustained pressure-related or audi
tory trauma before stranding. 

On 20 December 2001 the Navy and the Na
tional Marine Fisheries Service issued a “Joint In
terim Report [on the] Bahamas Marine Mammal 
Stranding Event of 14–16 March 2000.” The re
port noted that most, but not all, parts of the in
vestigation had been completed and stated that— 

Based on the way in which the strandings 
coincided with ongoing naval activity 
involving tactical mid-frequency range 
sonar use in terms of  both time and ge
ography, the nature of  the physiological 
effects experienced by the dead animals, 
and the absence of any other acoustic 
sources, the investigation team con
cludes that tactical mid-range frequency 
sonars aboard U.S. Navy ships that were 
in use during the sonar exercise in ques
tion were the most plausible source of 
this acoustic or impulse trauma. 
The interim report also indicated that a com

bination of factors appears to have led to the 
deaths.  Those include presence of  a strong sur
face duct that allowed sonar transmissions to 
propagate over greater distances than normal, un
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derwater bathymetry in the area where the testing 
occurred, intensive use of multiple active sonars 
over an extended period of time, a constricted 
channel with limited egress, and the presence of 
beaked whales, which appear to be particularly sen
sitive to sounds produced by the sonars.  The re
port recommended that future research focus on 
identifying such problematic conditions so that they 
can be avoided and briefly described a range of 
studies meriting consideration. It indicated that 
“[t]o the maximum extent practical, the Navy will 
adopt measures in its future peacetime training, 
including those involving the use of tactical mid
range sonars, to avoid the taking of marine mam
mals.” 

The Marine Mammal Commission believes 
that the conclusions are well supported and that 
the recommended research and proposed mitiga
tion measures are appropriate. 

Canary Islands 
On 24–25 September 2002 a total of 15 

beaked whales stranded on the coasts of 
Feurteventura and Lanzarote Islands in the Canary 
Islands.  Nine died (seven Ziphius cavirostris, one 
Mesoplodon europaeus, and one M. densirostris) and 
six were returned to the sea. Two additional 
sightings of  whales floating at the surface suggest 
that a larger number of animals may have been 
involved.  Several of  the stranded animals had crus
taceans and cephalopods in their stomachs, indi
cating that they had eaten recently.  External ex
amination of the animals did not reveal the cause 
of  stranding. 

The strandings coincided with a Spanish in
vitational naval exercise, NEOTAPAN.  The ex
ercise involved participants from nine nations and 
included one U.S. Navy ship. The nature and ex
tent of sonar used during the exercise have not 
been fully described. Preliminary investigations 
purportedly indicated that exposure to high sound 
levels may have contributed to the strandings, but 
the nature of the evidence has not been described 
and more extensive follow-up investigations had 
not been completed by the end of 2002. The En
vironmental Department of the government of the 
Canary Islands is leading the investigation of the 
strandings.  The Society for the Study of  Cetaceans 
in the Canary Archipelago assisted with the initial 
field response. The government of the Canary Is
lands asked the Spanish Navy to halt the exercises, 

and the Spanish Navy agreed to do so.  Since 1985 
this is the seventh stranding event in the Canary 
Islands involving beaked whales, several of which 
appear to have coincided with naval exercises. 

Gulf  of  California 
At about the same time that beaked whales 

stranded on the Canary Islands, two beaked whales 
(a female and male Z. cavirostris) stranded on the 
shore of Isla San Jose in the Gulf of California. 
The animals were initially sighted alive on 24 Sep
tember 2002 by fishermen and were discovered 
dead the following day by vacationing marine mam
mal scientists from the U.S. National Marine Fish
eries Service.  The scientists radioed the research 
vessel Maurice Ewing to request that it contact a 
local scientist who could respond to the stranding. 
The vessel did so.  Later, the vacationing scientists 
attempted to contact the vessel again to request 
assistance in salvaging and preserving the whales’ 
heads for subsequent investigation of cause of 
death. They could not tell if their request had been 
successfully received because radio contact was 
poor.  The Maurice Ewing was being operated by 
scientists from the Lamont-Doherty Earth Obser
vatory of Columbia University under a grant from 
the National Science Foundation.  Researchers 
aboard were using high-intensity (from 220 dB to 
263 dB) air guns to study the continental rift zone 
in the Gulf of California. The timing of their re
search to the stranded whales suggests that the air 
gun noise may have caused the whales to strand. 
The research was temporarily halted at the end of 
September but resumed about a week later. 

At the Marine Mammal Commission’s annual 
meeting in October 2002 two of  the Service sci
entists described their observations of  the dead 
whales and the events surrounding their discovery. 
They recommended reviews of this incident and 
the Canary Islands incident, as well as a larger over
view to assess the likelihood of additional inci
dents and their significance. They recommended 
research to identify where deep-diving whales and 
seismic research may overlap, to determine the 
extent to which such events are detectable, to de
termine whether sub-lethal acoustic levels could 
be used for geophysical research, to review past 
events for clues that might indicate how such 
events could be prevented, to assess the frequency 
and significance of such events on a global scale, 
and to evaluate species-specific vulnerability to 
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seismic surveys. They suggested that mitigation 
methods would likely not be sufficient if they re
lied on visual observation or passive acoustic tech
nology to detect deep-diving whales.  Finally, they 
suggested that season/area closures and sublethal 
sound intensity levels for geophysical research may 
be the only effective mitigation measures. 

On 18 October 2002 the Center for Biologi
cal Diversity filed suit against the National Sci
ence Foundation to suspend the seismic research 
that it alleged had led to the deaths of the two 
beaked whales.  The suit claimed that the National 
Science Foundation had violated the National En
vironmental Policy Act by failing to conduct the 
required environmental assessment and, if required, 
environmental impact statement. The suit also 
claimed that the National Science Foundation had 
violated the Marine Mammal Protection Act by 
failing to seek incidental take authorization before 
its decision to financially support the research. The 
Department of Justice, representing the National 
Science Foundation, contended that neither stat
ute applied to the research activities because they 
were being conducted within the Mexican Exclu
sive Economic Zone, and therefore beyond the ju
risdictional reach of either Act. 

The matter came before the U.S. District Court 
for the Northern District of California on an expe
dited basis when the plaintiff filed a motion for a 
temporary restraining order to halt the research. 
In its 28 October 2002 ruling granting the re
quested temporary restraining order, the court 
found that the plaintiff had met its burden of show
ing both a likelihood of success on the merits of 
its claims and the possibility of  irreparable harm if 
the research were allowed to continue. In the 
court’s preliminary view, both the Marine Mammal 
Protection Act and the National Environmental 
Policy Act applied to the seismic surveys because 
the waters of the Gulf of California beyond 
Mexico’s territorial sea are part of  the high seas, 
rather than subject to Mexican sovereignty.  More
over, the court found that the federal defendant 
had failed to identify any foreign policy implica
tions that would weigh against requiring compli
ance with the National Environmental Policy Act 
in this instance. 

As of the end of 2002 it was unclear whether 
the National Science Foundation would pursue fur
ther consideration of the merits of the case by the 
district court. Interagency discussions involving 

the Marine Mammal Commission and other inter
ested agencies were under way to develop a uni
fied position on the jurisdictional reach of the 
Marine Mammal Protection Act’s taking prohibi
tion before deciding on a course of action. 

Littoral Warfare Advanced 
Development Program 

The Navy’s Office of  Naval Research spon
sors the Littoral Warfare Advanced Development 
(LWAD) program to develop and test techniques 
and technologies, including several operational and 
new experimental active sonars, that may be use
ful for detecting and tracking submarines in shal
low coastal waters.  One week after the cetacean 
strandings in the Bahama Islands on 15–16 March 
2000, the Marine Mammal Commission received a 
copy of a letter to the Navy from the Natural Re
sources Defense Council and the Humane Society 
of the United States expressing concern that the 
strandings may have resulted from tests related to 
the LWAD program. 

In follow-up inquiries with the Navy, the 
Commission learned about the purpose of the pro
gram and that further testing was scheduled off 
New Jersey between 22 May and 7 June 2000. 
Before both the test in the Bahama Islands and the 
planned New Jersey tests, the Office of Naval 
Research had prepared environmental assessments 
and initiated informal Endangered Species Act 
consultations with the regional offices of the Na
tional Marine Fisheries Service to assure that the 
tests would not adversely affect any species listed 
as endangered or threatened under the Act or as
sociated critical habitat.  The Service’s Northeast 
Region had questioned the Navy’s determination 
that the tests off New Jersey would not adversely 
affect any listed species.  The Service also pointed 
out that a small-take authorization under the Ma
rine Mammal Protection Act would be required if 
the tests were likely to incidentally take marine 
mammals.  Subsequently, the Navy cancelled those 
parts of  the May–June 2000 LWAD tests involv
ing high-energy sound sources and invited Service 
scientists to use the time at sea to conduct marine 
mammal surveys.  By letter of  23 August 2000 the 
Service again advised the Navy that formal con
sultations under the Endangered Species Act and 
small-take authorizations pursuant to section 
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101(a)(5) of the Marine Mammal Protection Act 
are required if species protected under either of 
these Acts are likely to be affected by testing or 
related activities. 

In September 2001 the Natural Resources 
Defense Council, Defenders of Wildlife, the Hu
mane Society of the United States, and Santa 
Monica Baykeeper filed suit in the U.S. District 
Court, Central District of California, to enjoin any 
active sonar tests or operations pursuant to the 
LWAD program until the Navy conducted envi
ronmental assessments required by the National 
Environmental Policy Act, obtained incidental take 
authorizations required by the Marine Mammal 
Protection Act, and undertook consultations re
quired by the Magnuson-Stevens Fishery Conser
vation and Management Act and the Endangered 
Species Act. The suit alleged (1) that the Navy 
had violated the National Environmental Policy 
Act by failing to evaluate the LWAD program as a 
whole, rather than just evaluating individual ac
tions taken under the program; (2) that one par
ticular test (Sea Test 02-2) was by itself  a major 
federal action that may significantly affect the hu
man environment and the Navy’s failure to com
plete an environmental assessment is a violation 
of  the National Environmental Policy Act; (3) that 
sea tests have the potential to take an unknown 
number of marine mammals and the Navy violated 
the Marine Mammal Protection Act by failing to 
apply for a small take or incidental harassment au
thorization; (4) that the LWAD program is likely 
to have adverse effects on species listed under the 
Endangered Species Act or their critical habitat and 
that the Navy’s failure to consult with the National 
Marine Fisheries Service on the program as a whole 
was a violation of  that Act; and (5) that the LWAD 
program and each of the tests conducted thereun
der were likely to have adverse effects on fish habi
tat designated for protection under the Magnuson-
Stevens Fishery Conservation and Management 
Act and the Navy’s failure to consult with the Na
tional Marine Fisheries Service was a violation of 
that Act. Plaintiffs sought summary judgment on 
their first and fourth claims.  The Navy sought sum
mary judgment on all claims, arguing that the plain
tiffs lacked standing with regard to the LWAD pro
gram as a whole and must limit their claims to in
dividual sea tests.  In the alternative, the Navy 
sought summary judgment arguing that (1) the 
LWAD program is not a reviewable agency action 

and the National Environmental Policy Act does 
not apply outside U.S. territory, and (2) program
matic consultation under the Endangered Species 
Act was not required because LWAD in its entirety 
has not issued a programmatic planning document, 
such consultation would be impractical, and for 
the issues of this case the Endangered Species Act 
does not apply outside U.S. jurisdiction. 

On 17 September 2002 the court ruled that 
the plaintiffs do have standing with respect to 
LWAD because they had demonstrated that they 
have observed and enjoyed wildlife in many of  the 
specific areas where LWAD operations have been 
conducted.  The court rejected the Navy’s argu
ment that the National Environmental Policy Act 
is not applicable outside territorial seas.  However, 
the court then found that the LWAD program, as 
distinct from its component parts, is not subject to 
review under the National Environmental Policy 
Act because the program as a whole is not clearly 
defined and resources to carry out the program are 
not firmly committed at any particular time, nor is 
there necessarily a clear picture of what future ac
tions will be taken or what possible environmental 
consequences might occur, and the individual tests 
conducted on the program are not necessarily con
nected or cumulative.  The court also ruled that 
LWAD is not subject to programmatic review un
der the Endangered Species Act. This effectively 
grants the Navy the discretion to determine whether 
the program as a whole or its component parts are 
the appropriate subject of consultation. 

The case was dismissed in December 2002. 

SURTASS LFA Sonar 
During the Cold War both the United States 

and the former Soviet Union developed and used 
passive listening systems to detect and track the 
movements of  submarines.  Both countries also 
built quieter submarines that cannot be detected 
and tracked with passive listening systems and de
veloped alternative systems for detecting and track
ing those submarines, including low-frequency ac
tive sonar.  In the last decade, additional nations 
have employed the technology. 

In July 1996 the Department of the Navy 
published a Federal Register notice announcing its 
intent to prepare an environmental impact state
ment on planned operational deployment of a low-
frequency active sonar designed to enhance its an
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tisubmarine warfare capability.  In July 1999 the 
Department made available for public comment 
its Draft Overseas Environmental Impact State
ment and Environmental Impact Statement for [its] 
Surveillance Towed Array Sensor System Low Fre
quency Active (SURTASS LFA) Sonar.  In August 
1999 the Navy submitted to the National Marine 
Fisheries Service a request for authorization, in ac
cordance with section 101(a)(5)(A) of the Marine 
Mammal Protection Act, to take small numbers of 
marine mammals incidental to the planned opera
tional deployment of  the SURTASS LFA sonar. 
In October 1999 the Service published in the Fed
eral Register an advance notice of proposed 
rulemaking concerning the Navy’s request.  These 
actions and the Commission’s responses to them 
are described in previous annual reports. 

In January 2001 the Navy published a final 
environmental impact statement concerning the 
planned deployment of  the SURTASS LFA sonar. 
In March 2001 the National Marine Fisheries Ser
vice published in the Federal Register proposed regu
lations to authorize and govern the taking of ma
rine mammals incidental to operational use of the 
sonar.  The proposed regulations incorporated by 
reference the risk analysis and other information 
included in the Navy’s final environmental impact 
statement.  Based on that information and the miti
gation measures proposed by the Navy, the Ser
vice preliminarily concluded that use of the 
SURTASS LFA sonar as described in the impact 
statement would result in the incidental taking of 
only small percentages of the affected marine mam
mal species and populations and that the effects 
on the distributions, sizes, and productivity of those 
species and populations would be negligible. Rec
ognizing that certain aspects of the proposed regu
lations were likely to be controversial, the Service 
held public hearings in Los Angeles, Honolulu, and 
at its headquarters in Silver Spring, Maryland, to 
receive comments on the proposed regulations from 
the public and interest groups. 

Commission representatives attended the pub
lic hearing held in Silver Spring, Maryland, in May 
2001. Most of the members of the public and rep
resentatives of interest groups who spoke at the 
hearing expressed concern about the adequacy of 
the Navy’s environmental impact statement and 
the measures proposed by the Navy and the Na
tional Marine Fisheries Service to avoid or miti
gate possible harmful effects on marine mammals. 

The Commission understands that similar concerns 
were expressed at the hearings held in Los Angeles 
and Honolulu in April 2001. 

In June 2001 the Commission, in consulta
tion with its Committee of Scientific Advisors, for
warded comments on the proposed regulations to 
the Service.  Among other things, the Commission 
noted that the data and analyses provided in the 
environmental impact statement and referenced in 
the Federal Register notice were insufficient to be con
fident that the proposed action would affect only 
small numbers of  marine mammals and have only 
negligible effects on the affected species and stocks. 
The Commission also pointed out that the “negli
gible effects” determination was based on a num
ber of assumptions and that the monitoring and 
mitigation programs proposed by the Navy and ten
tatively endorsed by the Service appeared insuffi
cient to confirm the validity of  the assumptions. 
The assumptions included the following— 
• For injury to occur, “an animal would have to be 
within the 180-dB sound field at the onset of a 
transmission, the likelihood of which is similar to 
that of a ship collision with the animal. The prob
ability of either of these events occurring is nearly 
zero because of the visual and acoustic monitor
ing that would be utilized whenever the SURTASS
LFA sonar is transmitting.” 
• The studies done to assess the behavioral effects
of  LFA sonar transmissions on marine mammals 
provide an adequate and sufficiently comprehen
sive basis for making assumptions about the po
tential behavior effects on all species and under all 
circumstances even though those studies were lim
ited to four cetacean species thought likely to be 
particularly sensitive to low-frequency sounds and 
no animals were exposed in the course of the stud
ies to received levels above 155 dB. 
• Possible harmful effects on the hearing and be
havior of marine mammals can be avoided by not 
operating the LFA sonar in areas where received 
sound levels will exceed 180 dB within 12 nmi (22.2 
km) of any coastline or within four proposed “bio
logically important areas” and when marine mam
mals are known to be within the LFA mitigation 
zone (180 dB received level sound field). 
• Up to 95 percent of marine mammals within the
LFA mitigation zone will be detected during both 
day and night operations using a combination of 
visual and passive acoustic monitoring and an ac
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tive high-frequency marine mammal monitoring 
(HFM3) sonar. 
• The HFM3 sonar, which is similar to “fish-finder”
sonars used by many commercial fishermen, is un
likely to result in the death, injury, or disruption of 
a biologically important behavior of any species 
of marine mammal. 
• Uncertainties concerning the possible cumulative
effects of  the LFA sonar will be addressed satis
factorily by a long-term research program being 
planned by the Navy but not described in either 
the environmental impact statement or the Federal 
Register notice. 

The Commission pointed out that the valid
ity of most, if not all, of these assumptions could 
be confirmed by expanding the required monitor
ing and reporting programs and by asking the Navy 
to specify the research it anticipates conducting to 
resolve the uncertainties concerning the signifi
cance of  possible cumulative long-term behavioral 
effects and the effectiveness of  the HFM3 sonar. 
The Commission recommended that these and a 
number of related matters be addressed in any fi
nal regulations issued by the Service. 

The effect of human-generated sounds on 
marine mammals was one of the topics addressed 
at a Marine Mammal Protection Act oversight hear
ing on 11 October 2001. The hearing, held by the 
House Subcommittee on Fisheries Conservation, 
Wildlife and Oceans, was held to receive comments 
from certain government agencies, the scientific 
community, and organizations with special inter
ests in the Act and related issues.  The Navy’s views 
regarding the SURTASS LFA sonar and related is
sues were presented in a statement by the Deputy 
Chief  of  Naval Operations for Warfare Require
ments and Programs. Among other things, the 
statement indicated that there is an immediate and 
critical national security need for the operational 
deployment of  the SURTASS LFA sonar; the im
pact statement prepared to assess the possible en
vironmental effects of  the LFA sonar was the most 
comprehensive and exhaustive, scientifically based 
impact assessment ever undertaken by the Navy 
for a major seagoing combat system; extensive peer-
reviewed research and risk analyses were done in 
the process of developing the impact statement 
and results support the conclusion that operational 
use of  the LFA sonar will have negligible effects 
on marine mammals; and following issuance of a 

small-take authorization by the National Marine 
Fisheries Service, “the Navy will provide a detailed 
long-term monitoring plan, which will include— 
• Navy and independent scientific analyses of the
proposed mitigation measures, including verifica
tion of the effectiveness of the HFM3 sonar; 
• Careful measurements and modeling of  the LFA 
sound field at various depths and ranges prior to 
and during operations to ensure compliance with 
the 180 dB geographic restriction and the 145 dB 
diver criterion; 
• Additional research conducted in collaboration
with other Navy oceanographic research laborato
ries and U.S. academia, such as Woods Hole 
Oceanographic Institution and the Scripps Institu
tion of Oceanography ... to help address the out
standing critical issues on the direct and indirect 
effects of man-made low-frequency sound on ma
rine mammal stocks.” 

On 16 July 2002 the National Marine Fisher
ies Service published in the Federal Register a final 
rule authorizing the taking of  marine mammals in
cidental to the operation of  SURTASS LFA sonar. 
The Service found, among other things, that such 
takes will have a negligible impact on the species 
and stocks of marine mammals and will not have 
an unmitigable adverse impact on the availability 
of  those marine mammals for subsistence purposes. 
On 23 July 2002 the Navy published in the Federal 
Register a notice of its final decision to employ two 
SURTASS LFA sonar systems based on its view 
that these systems are essential for detection of 
quiet submarines and that if they are to be effec
tive they must be used for training as well as in real 
combat situations. 

On 7 August 2002 a coalition of environmen
tal groups (Natural Resources Defense Council, 
Inc., Humane Society of the United States, Ceta
cean Society International, League for Coastal Pro
tection, Ocean Futures Society, and Jean-Michel 
Cousteau) sued the Navy and the National Marine 
Fisheries Service to block the deployment of  the 
Navy’s SURTASS LFA sonar systems.  On 30 Au
gust 2002 the National Marine Fisheries Service 
published in the Federal Register a notice that the 
Navy had been given a one-year letter of authori
zation to take marine mammals incidentally dur
ing operation of  these systems. 

On 31 October 2002 the U.S. District Court 
for the Northern District of California granted the 
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plaintiffs’ motion for a preliminary injunction. The 
court found that plaintiffs were likely to prevail on 
a number of issues, stating as follows: 

These include the likelihood of estab
lishing that authorization of harassment 
of up to 12 percent of marine mammals 
violates the “small numbers” limitation 
and that NMFS has impermissibly nar
rowed the definition of harassment, in 
violation of  the MMPA; that NMFS 
acted arbitrarily in postponing the des
ignation of additional “off limits” areas 
within the ocean where marine mammals 
and endangered species are likely to be 
particularly abundant, and did not suffi
ciently analyze reasonable alternatives, 
in violation of  NEPA; and that, by rely
ing on an illegal regulatory definition of 
adverse modification and not including 
proper incidental take statements in its 
two biological opinions, NMFS violated 
the ESA. 
In addition the court noted that the plaintiffs 

had raised serious questions regarding the Service’s 
choice of specified geographic regions (i.e., areas 
where operations would be precluded to avoid ef

fects on marine mammals) and its conclusion that 
the taking will not have more than a negligible im
pact. The court also concluded that plaintiffs had 
not shown that they were likely to prevail on their 
arguments that (1) the use of a 180-dB threshold 
is an improper indication of when marine mam
mals may be injured by SURTASS LFA sonar, (2) 
the Service’s interpretation of  “specified geographic 
region” was too broad, (3) the Navy should have 
prepared a supplemental environmental impact 
statement in view of the beaked whale strandings 
in the Bahamas associated with naval exercises, 
and (4) the Navy had unreasonably relied on an 
unpublished white paper not subject to public re
view.  The court issued a preliminary injunction, 
but the injunction did not impose a complete ban 
on peacetime use of  SURTASS LFA sonar.  The 
Navy was allowed to use SURTASS LFA sonar in 
certain regions of the North Pacific Ocean and has 
begun to do so.  Use of  the sonar was restricted by 
extending the coastal buffer zone beyond 12 nmi 
and including additional biologically important ar
eas.  The parties were ordered to and did meet and 
confer on the terms of  the injunction in Novem
ber 2002. A hearing on the merits of the lawsuit is 
scheduled for June 2003. 

191






Chapter VIII


RESEARCH AND STUDIES PROGRAM


The Marine Mammal Protection Act requires 
that the Marine Mammal Commission maintain a 
continuing review of research programs conducted 
or proposed under authority of the Act; undertake 
or cause to be undertaken such other studies as it 
deems necessary or desirable in connection with 
marine mammal conservation and protection; and 
take every step feasible to prevent wasteful dupli
cation of  research.  To accomplish these tasks, the 
Commission conducts an annual survey of  feder
ally funded research on marine mammals; reviews 
and recommends steps that should be taken to pre
vent unnecessary duplication and improve the qual
ity of research conducted or supported by the Na
tional Marine Fisheries Service, the Fish and Wild
life Service, the Minerals Management Service, and 
other federal agencies; convenes meetings and 
workshops to review, plan, and coordinate marine 
mammal research; and contracts for studies to help 
identify and develop solutions to domestic and in
ternational problems affecting marine mammals 
and their habitats so as to facilitate and comple
ment activities of  other agencies. 

Survey of  Federally Funded 
Marine Mammal Research 

Research on marine mammals and their habi
tats is conducted or supported by a number of fed
eral departments and agencies.  To determine the 
nature of this research and assess ways in which it 
can best be coordinated and used to facilitate ma
rine mammal conservation, each year the Commis
sion requests information on marine mammal and 
related research being conducted, supported, and 
planned by these departments and agencies. 

For the 2000 survey, the Commission re
quested information from the following federal 

agencies, departments, and offices: the Depart
ment of Agriculture; the Department of the Air 
Force; the Department of  Commerce’s National 
Ocean Service, National Marine Fisheries Service, 
Office of Oceanic and Atmospheric Research, and 
National Sea Grant College Program; the Depart
ment of  the Interior’s Fish and Wildlife Service, 
Minerals Management Service, Biological Re
sources Division of  the U.S. Geological Survey, and 
National Park Service; the Department of  the 
Navy; the Department of State; the Department 
of  Transportation’s U.S. Coast Guard; the Envi
ronmental Protection Agency; the National Aero
nautics and Space Administration; the National 
Institutes of Health; and the National Science 
Foundation.  The Commission also requested in
formation from the Smithsonian Institution. 

The information obtained is being summarized 
for publication in the Commission-sponsored re
port “Survey of  Federally Funded Marine Mam
mal Research and Studies FY94–FY00.” This will 
be available early in 2002 from the National Tech
nical Information Service (see Appendix B, War
ing 1981 through 2000, for previous surveys). 

Workshops and Planning Meetings 
In 2002 the Marine Mammal Commission pro

vided comments and recommendations to other 
federal agencies on a broad range of issues affect
ing the conservation and protection of  marine 
mammals and marine mammal habitats.  The is
sues included protection and recovery of endan
gered, threatened, and depleted species; interac
tions between marine mammals and fisheries; the 
possible direct and indirect effects of coastal and 
offshore development on marine mammals; people 
swimming with and otherwise directly interacting 
with cetaceans; response to marine mammal 
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strandings and unusual mortality events; public 
display of marine mammals; applications for sci
entific research permits; and requests for authori
zation to take small numbers of marine mammals 
incidental to a variety of  industrial, military, and 
scientific activities. 

Members of the Commission, its Committee 
of Scientific Advisors, and staff also helped orga
nize or participated in meetings and workshops 
to— 
• review and recommend actions to update or
implement recovery plans for Hawaiian monk seals, 
Florida manatees, North Atlantic right whales, 
humpback whales, Steller sea lions, and the 
California population of sea otters; 
• review and further develop take reduction plans
for the East Coast gillnet fishery and other fisheries 
that incidentally kill and seriously injure right 
whales and bottlenose dolphins; 
• facilitate implementation of the Marine Mammal
Health and Stranding Response Program; 
• prepare for the 2002 meetings of the International
Whaling Commission and its Scientific Committee; 
• oversee U.S. participation in the Arctic Council 
and its working groups established to give effect 
to the Arctic Environmental Protection Strategy; 
• identify and coordinate federal agency efforts to 
resolve uncertainties concerning the possible 
effects of anthropogenic noise on marine mammals; 
• review the National Marine Fisheries Service’s 
research program to determine whether dolphin 
populations that have been depleted due to 
mortality associated with the tuna purse seine 
fishery in the eastern tropical Pacific Ocean are 
recovering and, if not, whether the failure to recover 
is due to chase and capture by tuna purse seiners; 
• review co-management needs for certain marine
mammal species in Alaska, including polar bears, 
walruses, and the Cook Inlet stock of  beluga 
whales; 
• identify management alternatives necessary to
prevent collisions between ships and North 
Atlantic right whales and entanglement of right 
whales in fishing gear; 
• investigate possible approaches for managing
interactions between monk seals and people in the 
main Hawaian Islands; 
• review the population status of Florida manatees;
• review issues related to the availability of  warm-
water refuges for manatees, now and in the 
foreseeable future; 

• review modeling efforts related to analysis of boat-
related mortality of manatees; 
• review and identify management actions
necessary to implement the Northwest Hawaiian 
Islands Coral Reef  Ecosystem Reserve; and 
• participate in reviews of unusual mortality events
involving pilot whales, manatees, harbor seals, and 
beaked whales, and investigations of  those events. 

Commission-Sponsored 
Research and Study Projects 

As funding permits, the Marine Mammal Com
mission supports research to further the purposes 
and policies of the Marine Mammal Protection Act. 
In particular, it convenes workshops and contracts 
for research and studies to help identify and deter
mine how best to minimize threats to marine mam
mals and their habitats.  Since it was established in 
1972, the Commission has contracted for more than 
1,000 projects ranging in amounts from several 
hundred dollars to $150,000. 

Research and studies supported by the Com
mission in 2002 are described below.  Final reports 
of most Commission-sponsored studies are avail
able from the National Technical Information Ser
vice (NTIS) or directly from the Commission. 
These are listed in Appendix B.  Papers and re
ports resulting entirely or in part from Commis-
sion-sponsored activities and published elsewhere 
are listed in Appendix C. 

Workshops, Reviews, and Analyses 
The Second International Conference on 

Marine Mammals of  the Holarctic (North Pa
cific Wildlife Consulting, Anchorage, AK)—The 
Second International Conference on Marine Mam
mals of the Holarctic was convened 10–15 Sep
tember 2002 in Baikal, Russia. The purpose of 
the conference was to provide a forum for  presen
tation of recent research on marine mammals in 
arctic regions, to determine priorities for future 
research, and to develop cooperative programs for 
conservation, research, and education pertaining 
to these marine mammals.  Marine Mammal Com
mission funds enabled the contractor to publish 
the conference abstracts and supported participa
tion by some researchers.  The abstracts, in both 
Russian and English, are available from the Com
mission. 
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Florida Manatee Population Ecology and 
Management Workshop (Society for Marine 
Mammalogy, Lawrence, KS)—Since the 1970s 
the Florida manatee has become one of the most 
studied marine mammals in U.S. waters.  During 
that period, the population is thought to have ex
perienced some undetermined level of  growth. 
Most recently, the State of  Florida has been peti
tioned to reconsider the listing of the manatee as 
endangered under Florida law, based on evidence 
that it has recovered to the point that listing is no 
longer necessary. The question of  whether to 
downlist the Florida manatee and its actual status 
are matters of  considerable controversy, and avail
able scientific evidence is not sufficient to provide 
reliable estimates of  the population’s abundance 
and trends. 

In April 2002 the manatee population work
ing group organized a workshop, partially funded 
by the Marine Mammal Commission, to review re
search and attempt to define the current status of 
the manatee population. The Commission also pro
vided funds to the Society for Marine Mammalogy 
to ensure that the workshop report is widely dis
seminated to the public, the scientific community, 
and natural resource managers.  It is expected that 
the workshop report will be available in 2003. 

Analysis of  Mortality Trends in Florida 
Manatees (Florida Fish and Wildlife Conser
vation Foundation, St. Petersburg, FL)—In the 
mid-1970s the U.S. Fish and Wildlife Service and 
the University of Miami began a program to sal
vage and examine all dead manatees found in 
Florida. Their intent was to determine, where pos
sible, the circumstances surrounding each death. 
The salvage program was transferred to the State 
of Florida in 1985. In the mid-1990s a detailed 
analysis of manatee mortality data was undertaken 
to review mortality patterns and trends based on 
records of 2,074 manatee carcasses collected be
tween 1974 and 1992. Since 1992 more than 2,000 
additional carcasses have been collected. In 2002 
the Marine Mammal Commission provided support 
to the State of  Florida to analyze the information 
collected from these additional carcasses. The 
analysis will be conducted by an independent ana
lyst, who will also provide a summary of the pub
lished scientific literature on manatee population 
dynamics.  The Commission anticipates receiving 
a final report in 2004. 

Photo-Identification of Humpback 
Whales (Megaptera novaeangliae) in the 
Shumagin Islands, Alaska (J. Straley Investi
gations, Sitka, AK)—The winter distribution of 
endangered North Pacific humpback whales con
sists of   reproductive aggregations in Hawaiian 
waters and in waters south of Japan. In the sum
mer, the whales disperse around the North Pacific 
Rim for feeding.  As a consequence of  this annual 
migration, study of humpback abundance and re
productive behavior has focused on animals near 
Hawaii, whereas studies of foraging tend to occur 
in various regions around the North Pacific Rim. 
Historical records indicate that humpback whales 
were once common south of the Alaska Peninsula 
in summer months, but animals in this region have 
been poorly studied. Initial studies in the Shumagin 
Islands region revealed that the whales in that area 
are from several breeding populations, suggesting 
that breeding populations are not necessarily seg
regated during the summer feeding season. With 
support from the Marine Mammal Commission, the 
contractor collected sighting information on indi
vidual humpback whales to estimate local abun
dance and distribution and characterize habitat-use 
patterns.  In addition, the contractor collected tis
sue samples for genetic analyses of  stock struc
ture of humpback whales in the North Pacific. 
Photo-identification and genetic analyses revealed 
that humpback whales in the Shumagin Islands are 
from four North Pacific breeding grounds, with 
most coming from breeding grounds in Hawaii. The 
final report is available from the Marine Mammal 
Commission. 

Innovative Techniques for Assessing An
thropogenic Impacts on Great Whales (Cen
ter for Coastal Studies, Provincetown, MA)— 
Entanglement in fishing gear is a documented 
source of injury and mortality to cetacean species, 
including the humpback whale.  Unfortunately, bi
ases and limitations in detecting the occurrence of 
entanglements make it difficult to determine en
tanglement rates and changes in those rates over 
time. Since 1997 the Center for Coastal Studies 
has studied entanglement rates of humpback 
whales in the Gulf of Maine by monitoring scars 
on their caudal peduncles.  In 2002 the Marine 
Mammal Commission provided partial support for 
a second study to compare entanglement rates be
tween this population and the population breeding 
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in the Hawaiian Islands.  The contractor also will 
use this information to examine potential suble
thal effects of entanglement, especially with re
gard to reproduction. The Commission anticipates 
that the Center for Coastal Studies will publish the 
study results in 2003. 

Abundance of Steller Sea Lions and Sea 
Otters at the Commander Islands (Russia) and 
Observations of  Predation by Killer Whales 
(North Pacific Wildlife Consulting, Anchorage, 
AK)—Unexplained declines have been docu
mented for northern fur seals, Steller sea lions, har
bor seals, and sea otters in the Bering Sea and Gulf 
of Alaska. Declines in Steller sea lions and sea 
otters have been especially severe. Recent trends 
in abundance of both species at the Commander 
Islands, located at the western end of the Aleutian 
Islands, indicate that local populations of these two 
marine mammal species are stable in marked con
trast to the declines observed elsewhere in the Aleu
tian Islands.  The reason for these differences is 
not clear, but there may be important implications 
for recovery efforts for both species.  Killer whale 
predation is one of the leading hypotheses for ex
plaining at least part of the current decline in sea 
lions and sea otters in other regions of the Aleu
tian Island chain. The Marine Mammal Commis
sion provided partial support for studies of these 
marine mammals in the vicinity of the Commander 
Islands.  Specifically, the investigators will moni
tor and estimate abundance of the northern fur seal, 
Steller sea lion, and sea otter populations; collect 
data on distribution and pod structure of  killer 
whales in nearshore waters; and monitor killer 
whale activities near Steller sea lion rookeries and 
concentrations of  sea otters. The Commission re
ceived a preliminary report in October 2002 and 
anticipates receiving a final report in 2003. 

A Multidisciplinary Perspective on the 
Nature and Importance of  Changes in Arctic 
Sea Ice as Perceived by Alaska Natives and 
Western Scientists (Huntington Consulting, 
Eagle River, AK)—In February 2000 the Marine 
Mammal Commission hosted a workshop that re
sulted in a report entitled “Impacts of Changes in 
Sea Ice and Other Environmental Parameters in 
the Arctic.” As a consequence of  the workshop, 
western scientists and Alaska Natives have been 
collaborating on a research project to provide de
scriptions of arctic sea ice conditions in recent 
winters, as observed by Alaska Natives.  Such de

scriptions are intended to take advantage of local, 
traditional knowledge of Alaska Natives and pro
vide descriptions of sea ice changes on a scale 
smaller than that available through remote sensing 
technology.  Changes in sea ice conditions that may 
result from long-term environmental trends may 
have profound effects on arctic ecosystems, the 
living resources they contain, and the Alaska Na
tive cultures they sustain. The contractor will trans
late and publish Alaska Native observations of  sea 
ice as planned subsequent to the initial workshop 
and complete a manuscript describing multidisci
plinary perspectives (anthropological, physical, and 
indigenous) on sea ice and the importance of those 
observed changes. The Commission anticipates 
receiving the report in 2003. 

Cetacean Interactions with Commercial 
Longline Fisheries in the South Pacific Region: 
Approaches to Mitigation (New England 
Aquarium, Boston, MA)—Conflicts between 
longline fisheries and cetaceans (particularly sperm 
whales, killer whales, pilot whales, and false killer 
whales) are known to exist in many areas and ap
pear to be increasing in both scope and scale. Such 
conflicts may adversely affect both the cetaceans 
(through hooking or entanglement) and the fisher
ies (loss of  catch and destruction of gear).  As a 
consequence, they may affect the attitudes of fish
ermen toward cetaceans and may lead to attempts 
to kill or injure cetaceans.  Such interactions ap
pear to be increasing in the South Pacific, where 
hooked fish are being removed from longlines by 
small toothed whales.  The contractor convened a 
workshop in November 2002, bringing together 
fishermen and scientists from the private sector 
and government to discuss whale depredation of 
fish captured in commercial longline fishing op
erations in the South Pacific and other regions. 
Specifically, the goal of  the workshop was to es
tablish a network of stakeholders to continue to 
improve nonlethal mitigation of this interaction. 
The contractor will provide a report of the work
shop to the Commission in 2003. 

Revision of Hawaiian Monk Seal Recov
ery Plan (Lloyd Lowry, Fairbanks, AK)—The 
original Hawaiian Monk Seal Recovery Plan was 
completed in 1983 by the then leader of the Pro
tected Species Program of the Honolulu Labora
tory, National Marine Fisheries Service, in coop
eration with the Hawaiian Monk Seal Recovery 
Team.  Since 1983 the plan has been supplemented 
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twice with work and research plans, but has never 
been completely revised. Over the past 20 years, 
the nature of the factors affecting the species and 
the research and management efforts aimed at re
covery have changed considerably.  In 2001 the 
Hawaiian Monk Seal Recovery Team was recon
stituted and provided with a number of objectives, 
including revision of the plan. The team has met 
to discuss the plan and other issues and devised a 
strategy for its completion.  Unfortunately, progress 
to date has been limited, and it is unlikely that the 
schedule for revision will be met. Because the plan 
is intended to be the primary guide to research and 
recovery activities, delay in plan revision may re
sult in a corresponding delay in research and re
covery efforts.  In 2002 the contractor, funded by 
the Marine Mammal Commission, worked with the 
National Marine Fisheries Service and the Hawai
ian Monk Seal Recovery Team to complete a first 
draft of the revised recovery plan. 

South American Marine Mammal Meet
ings (Society for Marine Mammalog y, 
Lawrence, KS)—The South American Society of 
Marine Mammal Specialists was established in 1984 
in Buenos Aires, Argentina. The Latin American 
Society of Specialists on Aquatic Mammals was 
founded in 1996. The 10th and 4th meetings of 
these societies, respectively, were held jointly in 
Valdivia, Chile, from 14 to 19 October 2002.  These 
meetings have been the only opportunity for many 
Latin American marine mammalogists to present 
and discuss the results of their research. The con
ference facilitated the exchange of scientific infor
mation and ideas among researchers, students, and 
technicians from South America and other regions. 
Funds from the Marine Mammal Commission and 
the Society for Marine Mammalogy  supported par
ticipation in the meetings by invited lecturers and 
students.  The conveners will provide a summary 
of the workshop to the Commission in 2003. 

Development of Remotely Deployed 
Transmitters on Pacific Walrus (U.S. Geologi
cal Survey, Anchorage, AK)—Management and 
conservation of  the Pacific walrus has been con
founded by the difficulty of  studying these animals. 
They occur at the Bering Sea ice edge and in pack 
ice where they are difficult to approach. In addi
tion, they are large animals that are difficult to se
date and dangerous to handle. As a result, basic 
information such as abundance, distribution, move
ment patterns, haul-out patterns, survival, and re

production are all poorly understood. Such infor
mation is vital to management and conservation 
of the species, including assessment of various 
possible threats to the population. The contractor 
is developing more effective means of assessing 
the status of  the Pacific walrus based primarily on 
remote tagging techniques. 

Acoustic Primer: Underwater Sound and 
Marine Mammals (Richard Stern Associates, 
LLC, Boalsburg, PA)—Human activities, such 
as commercial shipping, seismic testing, construc
tion, sonar, and military exercises, have greatly in
creased the amount of sound in the ocean envi
ronment. The effects of such introduced sound 
on marine mammals recently has become a con
cern, based on evidence that ambient levels have 
increased over time and the knowledge that sounds 
can have physical and behavioral effects on ma
rine mammals that may reduce their survival and 
reproductive rates and, hence, their population 
trends.  The nature and effects of  introduced sound 
in the marine environment are poorly understood. 
The lack of understanding has confounded the 
debate about whether and to what extent such 
sound production must be managed. In 2002 the 
Marine Mammal Commission provided funding for 
a contractor to write a general description (a primer) 
of sound in the marine environment and its poten
tial significance to marine mammals.  The intent is 
to better inform persons who are not experts in 
marine acoustics but who may be involved with 
management decisions or otherwise concerned 
about potential adverse effects of anthropogenic 
sound in the marine environment. The Commis
sion anticipates receiving the report in 2003. 

Research of Cetacean Populations Using 
Bioacoustics in the Upper Gulf  of  California: 
Why is the Vaquita Distribution Extremely 
Restricted? (Programa Nacional de 
Investigación y Conservación de Mamíferos 
Marinos, Ensenada, Mexico)—Vaquita are en
demic to the northern Gulf of California and con
sidered to be one of the most endangered marine 
mammals in the world (see Chapter III). Concern 
for the species’ survival has been expressed by the 
Mexican government and in many national and in
ternational forums.  In 1997 Mexico began to de
velop a recovery strategy for the species and es
tablished a committee of international and national 
experts known as the International Committee for 
the Recovery of  the Vaquita.  Among other things, 
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the committee has stressed the importance of re
search activities to provide the data necessary for 
conservation actions, in particular, research on 
vaquita distribution and habitat use. Due to the 
difficulty of sighting these small, shy animals, the 
committee recommended the use of acoustic tech
niques to investigate distribution and habitat use. 

The Commission funded a study in 2001 in 
which the contractor investigated the potential use 
of  acoustic detection techniques in determining 
habitat use and distribution of vaquita. That work 
indicated that the range of the vaquita is much 
more restricted than previously believed. The in
vestigators are uncertain, however, if their con
clusion is correct or an artifact of their acoustic 
detection technology.  In 2002 the Commission pro
vided funds to the investigators to improve their 
technology to enhance their ability to detect vaquita 
and more accurately assess their abundance and 
distribution. The Commission anticipates receiv
ing a report on this research in 2003. 

Translation of  Russian Documents on 
Marine Mammal Research (North Pacific 
Wildlife Consulting, Anchorage, AK)—The Ma
rine Mammal Commission and the National Ma
rine Fisheries Service possess copies of  three Rus
sian documents on marine mammal research: 
“Northern Fur Seals,” “Results of  Steller Sea Lion 
Research in the Russian Far East Carried Out by 
TINRO from the 1930s to the 1990s,” and “Scien
tific Papers in the Area of  Research, Conserva
tion, and Harvest of  Marine Mammals Published 
in the USSR and Russia, 1945–1998.” These docu
ments were developed in the course of earlier con
tracts with Russian scientists.  However, they were 
written in Russian and are therefore of limited util
ity to scientists and managers unable to read Rus
sian. The Marine Mammal Commission funded a 
contractor to translate from Russian to English the 
first two documents and partially translate the Rus
sian marine mammal literature database (i.e., titles 
and key words)  to make the information available 
to a wider range of  scientists and managers.  The 
Commission anticipates receiving copies of the 
translated reports in 2003. 

Recovery, Archive, and Analysis of  Photo-
Identification Data for the Eastern North Pa
cific Gray Whale on Winter Breeding/Calving 
Range (Whale Trust, Paia, HI)—Over the past 
three decades, the eastern North Pacific gray whale 
population has recovered to a level thought to be 

at or near environmental carrying capacity.  In 1999 
and 2000 the population experienced extensive mor
tality as evidenced by large numbers of stranded 
dead and dying whales along the western coast of 
North America from Alaska to Mexico.  Calf  pro
duction also declined sharply, apparently in con
cert with the die-off, and many live whales appeared 
to be in poor condition. The die-off appeared to 
have ended by 2001, but counts of the population 
as it moved southward and northward during sea
sonal migrations were considerably lower than in 
past years. The dynamics of  the eastern North 
Pacific gray whale are a matter of considerable in
terest because the population was listed as endan
gered prior to 1994, and because scientists have 
had few opportunities to observe the demographic 
changes that occur as a large cetacean population 
approaches or reaches carrying capacity. 

In the 1970s and 1980s the population was 
considerably smaller and in a period of growth. 
During that time, photo-identification studies were 
conducted to investigate elements of life history 
of  gray whales.  Much of  the data from the 1970s 
and 1980s still exists but is stored as photographs 
or on other media that are degrading with time. 
This degradation will soon result in the loss of data 
that may be useful for understanding the long-term 
demography of  the population and its recovery. 
The contractor is converting data from photographic 
and other short-lived media to digital format for 
long-term preservation and studies.  The Commis
sion anticipates that the contractor will complete 
the work in 2003 and make results available to other 
researchers. 

Western Gray Whales off  Northeastern 
Sakhalin Island, Russia: Photo-Identification 
and Health Monitoring Studies (Texas A&M 
Research Foundation, College Station, TX)— 
The western population of gray whales appears to 
consist of about 100 animals.  It therefore consti
tutes one of the most endangered marine mammal 
populations in the world. Little is known about 
this population, but understanding of it has im
proved greatly in the past six years as a result of 
collaborative research efforts by Russian and U.S. 
scientists.  Their studies have focused on the popu
lation in the vicinity of what is probably its most 
important feeding ground off the northeastern 
coast of Sakhalin Island, Russia. At this site, the 
foraging patterns of  these animals may be disrupted 
by increasing industrial activity related to the ex
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ploration, drilling, and recovery of oil. In 2002 
the contractors continued long-term studies to iden
tify the factors affecting the status of this popula
tion and the effects of those factors on gray whale 
foraging, survival, and reproduction.  Specifically, 
they estimated annual return, survival rates, popu
lation abundance, and patterns of site fidelity for 
known individuals; documented the health status 
of  whales determined to be unusually thin in 1999– 
2001; recorded calf  production; and determined 
habitat use and primary feeding areas.  Scientists 
reported on their research during the Commission’s 
annual meeting in San Diego in October 2002 (see 
Chapter III). 

History of  the Marine Mammal Protec
tion Act and the Marine Mammal Commission 
and Its Committee of Scientific Advisors (Rob
ert J. Hofman, Chevy Chase, MD)—The U.S. 
Marine Mammal Protection Act, enacted in 1972, 
is unique in at least three ways: (1) it was the first 
legislation anywhere in the world to mandate an 
ecosystem approach to the conservation of  living 
marine resources; (2) it established an independent, 
three-person commission to provide oversight for 
implementation of the Act and a nine-person sci
entific committee to advise the commission on 
matters of science; and (3) it has evolved over the 
years in response to both scientific knowledge and 
practical problems unforeseen when it was enacted. 

The Act provides direction for management 
of  marine mammal populations and also serves as 
a model to improve decisionmaking in wildlife 
management in general. Understanding the Act 
and its history is essential to implementing it fully 
and anticipating future changes and needs.  In 2002 
the Marine Mammal Commission provided fund
ing for a report on the history of the Marine Mam
mal Protection Act, the Marine Mammal Commis
sion, and its Committee of Scientific Advisors that 
will help guide scientists, legislators, and organiza
tions with interests and responsibilities related to 
conservation of  marine mammals and the marine 
environment. A report is anticipated in 2003. 

General 
Survey of  Federally Funded Marine Mam

mal Research (Southern Illinois University, 
Carbondale, IL)—The Marine Mammal Protec

tion Act requires that the Marine Mammal Com
mission conduct a continuing review of marine 
mammal research conducted or supported by fed
eral agencies.  Information concerning marine mam
mal research conducted or supported by other fed
eral agencies in fiscal year 2001 is being collected 
and will be forwarded to the contractor.  Subse
quently the contractor will prepare a draft report 
synthesizing the information.  The draft will be sent 
to the responding agencies to verify the accuracy 
of  the information.  As with previous reports, the 
final report will be reviewed by the Commission, 
in consultation with its Committee of Scientific 
Advisors, to identify possible duplicative research 
and means to avoid duplication. The series of re
ports is available through the National Technical 
Information Service. 

Assessment of the Activities of the Arctic 
Council and Its Subsidiary Working Groups 
(Huntington Consulting, Eagle River, AK)— 
In 1991 the eight arctic nations (Canada, Denmark, 
Finland, Iceland, Norway, Russia, Sweden, and the 
United States) adopted the Arctic Environmental 
Protection Strategy, through which they address 
issues of  pollution and conservation on a circum
arctic basis.  In 1996 the eight nations established 
the Arctic Council as a high-level forum to better 
address issues of common concern, in particular 
issues of environmental protection and sustainable 
development. The Council has subsumed the four 
programs and working groups established to help 
implement the Arctic Environmental Protection 
Strategy. They are the Arctic Monitoring and As
sessment Program; Conservation of Arctic Flora 
and Fauna; Emergency Prevention, Preparedness, 
and Response; and Protection of the Arctic Ma
rine Environment. The Council also has estab
lished a Sustainable Development Working Group. 
Persons designated by each nation as senior arctic 
officials act as liaisons and provide coordination 
of activities between the biennial meetings of the 
Council. The contractor represented the Commis
sion at the meeting of the senior arctic officials 
and at meetings of the Arctic Monitoring and As
sessment Program Working Group and the Work
ing Group on Conservation of  Arctic Flora and 
Fauna, as discussed in Chapter V. 
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Chapter IX


PERMITS AND AUTHORIZATIONS TO

TAKE MARINE MAMMALS


The Marine Mammal Protection Act places a 
moratorium, subject to certain exceptions, on the 
taking and importing of  marine mammals and ma
rine mammal products. The Act defines taking to 
mean “to harass, hunt, capture, or kill, or attempt 
to harass, hunt, capture, or kill any marine mam
mal.” One such exception provides for the issu
ance of  permits by either the Fish and Wildlife 
Service or the National Marine Fisheries Service, 
depending on the species of marine mammal in
volved, for the taking or importation of marine 
mammals for purposes of scientific research, pub
lic display, or enhancing the survival or recovery 
of a species or stock. Amendments enacted in 
1994 provide for the issuance of  permits to autho
rize the taking of marine mammals in the course 
of educational or commercial photography and for 
importing polar bear trophies from certain popula
tions in Canada. The 1994 amendments also pro
vided a general authorization for scientific research 
in lieu of  a permit when the level of  taking will 
not exceed Level B harassment. With the excep
tion of those for the importation of polar bear tro
phies, the Marine Mammal Commission is to re
view all permit applications. 

Another of  the Act’s exceptions provides for 
the granting of  authorizations by the National Ma
rine Fisheries Service and the Fish and Wildlife Ser
vice for the taking of  small numbers of  marine 
mammals incidental to activities other than com
mercial fisheries, provided that the taking will have 
only a negligible impact on the affected stocks. 
Small-take authorizations incidental to several such 
activities are summarized in this chapter. 

This chapter discusses the Commission’s re
view of  permit applications and authorization re
quests that it received in 2002. This chapter also 
discusses information on importation of  polar bear 
trophies, the status of  permit-related regulations, 
considerations with respect to the export of ma
rine mammals to foreign facilities, and steps taken 
to address interactions between wild marine mam
mals and members of the public who seek to ap
proach, swim with, photograph, or feed them. In 
many instances, these interactions constitute ha
rassment of wild marine mammals as defined un
der the Marine Mammal Protection Act and its 
implementing regulations. 

Permit Application Review 
Permits for scientific research, public display, 

species enhancement, and photography all involve 
the same four-stage review process: (1) receipt and 
initial review of the complete application by ei
ther the National Marine Fisheries Service or the 
Fish and Wildlife Service; (2) publication in the 
Federal Register of  a notice of receipt of  the appli
cation, inviting public review and comment, and 
transmittal to the Marine Mammal Commission; 
(3) review of the application by the Commission,
in consultation with its Committee of Scientific 
Advisors, and transmittal of its recommendation 
to the Service; and (4) final action by the Service 
after consideration of comments and recommen
dations by the Commission and the public. If cap
tive maintenance of animals is involved, then the 
Services must consult with the Animal and Plant 
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Health Inspection Service of  the U.S. Department 
of Agriculture to ensure that the facility is compli
ant with the Animal Welfare Act requirements (i.e., 
licensed for public display or registered for scien
tific research)(see also Chapter X). 

Once a permit is issued, a permitee can re
quest an amendment from the responsible agency, 
provided the proposed change meets statutory and 
regulatory requirements.  Depending on the extent 
of the proposed change, an amendment may be 
subject to the same notice, review, and comment 
procedures as the original permit application. 
Amendments to permits are subject to review by 
the Commission. However, amendments consid
ered under the National Marine Fisheries Service’s 
permit regulations to be of  a minor nature (i.e., 
those that do not extend the duration of the re
search beyond 12 months, request to take addi
tional numbers or species of animals, increase the 
level of take or risk of adverse impact, or change 
or expand the location of the research) do not re
quire Commission review.  Similarly, Fish and Wild
life Service permit administration allows for mi
nor amendments without Commission review. 

The total review time for a permit (from ini
tial receipt of an application by either agency to 
final action) depends on many factors, including 
the completeness of  the information provided by 
the applicant, any special requirements that must 
be satisfied before the application can be processed, 
and the efficiency of the agencies, including the 
Commission. During 2002 the Commission, in 
consultation with its Committee of Scientific Ad
visors, provided recommendations on 19 permit 
applications submitted to the National Marine Fish
eries Service and 8 applications submitted to the 
Fish and Wildlife Service.  Of   these, four awaited 
final action by the Department of Commerce and 
one awaited final action by the Department of the 
Interior at the end of  2002.  The Commission’s 
average review time—from the point at which the 
application was considered complete to the sub
mission of  the Commission’s final letter of  recom-
mendation—for the 27 applications on which it 
commented in 2002 was 36 days (range: 11–102 
days). The Commission also made recommenda
tions on 19 requests to amend permits in 2002. 
The average time for Commission review of these 
requests was 30 days. 

The National Marine Fisheries Service issued 
19 permits during 2002, including permits for nine 

applications received in 2001. The average pro
cessing time, from the date the application was re
ceived by the Service until final action was taken, 
was 224 days (range: 74–491 days). The average 
processing time from the date the application was 
received and considered complete by the Service 
until final action was taken, was 170 days (range: 
59–454 days). The applications that required con
sultation under the Endangered Species Act re
quired an average of 359 days (range 246–491days) 
to complete. 

The Fish and Wildlife Service issued nine per
mits during 2002, including permits for seven ap
plications received in 2001. Its average process
ing time from the date the application was received 
at the Service until final action was taken was 355 
days (range: 79–776 days). The average process
ing time from the date the application was received 
and considered complete at the Service until final 
action was taken was 193 days (range: 50–420 
days). 

In general, the permits issued by the Services 
were consistent with the Commission’s recommen
dations.  Exceptions are two permits denied by the 
Fish and Wildlife Service (discussed later in the 
export authorization section of this chapter). 

Letters of  Confirmation under 
the General Authorization 

Between 6 and 16 researchers a year have ob
tained letters confirming that their activities may 
appropriately be conducted under a streamlined 
procedure established by the 1994 amendments to 
the Marine Mammal Protection Act. The amend
ment requires that the National Marine Fisheries 
Service and the Fish and Wildlife Service use this 
“general authorization” for research that involves 
taking only by Level B harassment (i.e., any act of 
pursuit, torment, or annoyance that has the poten
tial to disturb but not injure a marine mammal or 
marine mammal stock). The Commission does not 
review individual requests to be covered under the 
general authorization. During 2002, eight letters 
of  confirmation were issued under the general au
thorization by the National Marine Fisheries Ser
vice. One drawback with the general authoriza
tion is its inapplicability to activities that may take 
endangered or threatened marine mammals.  In its 
testimony before the House Resources Committee’s 
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Subcommittee on Fisheries Conservation, Wildlife, 
and Oceans in June 1999, the Commission recom
mended that the general authorization be expanded 
to apply to such marine mammals.  However, such 
a proposal was not included in a Marine Mammal 
Protection Act draft reauthorization bill submit
ted to Congress by the Administration in Septem
ber 2002 because it was thought that an amend
ment to the Endangered Species Act would be a 
more appropriate vehicle for such a change. 

As noted in the Commission’s previous an
nual report, it appears that, for certain types of 
research, this streamlined process has alleviated 
delays associated with issuing permits. 

Small-Take Authorizations 
As noted earlier, under section 101(a)(5) of 

the Marine Mammal Protection Act, U.S. citizens 
may be authorized to unintentionally take small 
numbers of marine mammals incidental to activi
ties other than commercial fishing when certain 
conditions are met. Such authorization is to be 
granted by the Secretaries of the Interior and Com
merce. This section was added to the Act in 1981 
to provide a streamlined alternative to the other
wise applicable requirement to obtain a waiver of 
the Act’s moratorium on taking marine mammals. 
It can be used when the number of animals likely 
to be affected is small and the impacts on the size 
and productivity of the affected species or popu
lations are likely to be negligible. The section was 
amended in 1986 to allow the taking of small num
bers of depleted, as well as nondepleted, species 
and populations.  All forms of  incidental taking, 
including lethal taking, may be authorized under 
section 101(a)(5)(A). A new subparagraph, sec
tion 101(a)(5)(D), was added to the Act in 1994 to 
streamline small-take authorizations further if the 
taking will be by harassment only. 

Authorizations under section 101(a)(5)(A) re
quire the promulgation of regulations setting forth 
permissible methods of  taking and requirements 
for monitoring and reporting, as well as a finding 
that the incidental taking will have negligible ef
fects on the size and productivity of the affected 
species or stocks. Authorization of  taking by inci
dental harassment under section 101(a)(5)(D) does 
not require that regulations be promulgated. Rather, 
within 45 days of receiving an application that 
makes the required showings, the Secretary is to 

publish a proposed authorization and notice of 
availability of the application for public review and 
comment in the Federal Register and in newspapers 
and by appropriate electronic media in communi
ties in the area where the taking would occur.  Af
ter a 30-day comment period, the Secretary has 45 
days to make a final determination on the applica
tion. Authorizations under section 101(a)(5)(A) 
may be issued for periods up to five years.  Autho
rizations under section 101(a)(5)(D) may be issued 
for periods up to one year.  Both types of  authori
zations may be renewed. 

Authorizations under Section 
101(a)(5)(A) 

During 2002 the Service received only one 
request for a small-take authorization under sec
tion 101(a)(5)(A). 

North Pacific Acoustic Laborator y 
(NPAL)—In May 2000 the Scripps Institution of 
Oceanography completed a draft environmental 
impact statement for continued operation of the 
Acoustic Thermometry of  Ocean Climate (ATOC) 
low-frequency source off the north coast of Kauai, 
Hawaii. In conjunction with publication of the 
draft environmental impact statement, Scripps ap
plied to the National Marine Fisheries Service on 
21 May 2000 for a letter of authorization to take 
small numbers of marine mammals incidental to 
operation of the source. On 24 August 2000 the 
Service published an advance notice of  proposed 
rulemaking, followed by the publication of  a pro
posed rule on 22 December 2000.  The Commis
sion provided comments on the environmental 
impact statement and the advance notice of pro
posed rulemaking on 24 July 2000 and 22 Septem
ber 2000, respectively. 

The Commission, in consultation with its 
Committee of Scientific Advisors, provided com
ments on the proposed rule to the Service on 7 
February 2001, asking that the Commission’s pre
vious comments be incorporated by reference. 
Although the Commission agreed with the Service 
that continued operation of the sound source off 
Kauai is unlikely to have immediate, biologically 
significant effects on marine mammals, the Com
mission continued to be concerned about the pro
posed regulations.  The Service published final rules 
regulating the operation of the sound source on 17 
August 2001.   On 22 January 2002 the Service 
published notice that it had issued a letter of au
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thorization under the final rule authorizing the 
University of  California at San Diego, Scripps In
stitution of  Oceanography, to take several species 
of marine mammals incidental to operation of a 
low-frequency sound source by the North Pacific 
Acoustic Laboratory from 15 January 2002 through 
1 January 2003. Details concerning the project and 
the Commission’s comments on the draft environ
mental impact statement and proposed rule are 
provided in previous annual reports. 

Authorizations under Section 
101(a)(5)(D) 

Requests for small-take authorizations under 
section 101(a)(5)(D) considered during 2002 are 
described below. 

Taking of  Northern Elephant Seals, Har
bor Seals, California Sea Lions, and Northern 
Fur Seals Incidental to Rocket Launching from 
the Naval Air Warfare Center Weapons Divi
sion, San Nicolas Island, California—In Febru
ary 2001 the Department of the Navy applied to 
the National Marine Fisheries Service for authori
zation to take northern elephant seals, harbor seals, 
California sea lions, and northern fur seals incidental 
to launches of  Vandal (or similar) and smaller sub
sonic target missiles from San Nicolas Island, Cali
fornia. Notice of receipt of the application and 
proposed authorization for it were published by the 
Service in the Federal Register on 23 April 2001. 

The Commission, in consultation with its 
Committee of Scientific Advisors, reviewed the 
application and provided comments to the Service 
on 23 May 2001. In its comments, the Commis
sion concurred that only small numbers of the listed 
species of marine mammals are likely to be taken 
by harassment and that the proposed activities are 
likely to result in no more than short-term behav
ioral modifications.  However, the Commission rec
ommended that (1) the authorization specify that 
operations be suspended until steps are taken to 
avoid future occurrences if a mortality or injury to 
a seal or sea lion occurs that appears to be related 
to launch activities, and (2) the Service be satis
fied that the applicant’s monitoring system is suffi
cient. The Commission noted that the Service was 
requiring that disruption of  behavioral patterns that 
might occur must be of a significant nature to con
stitute Level B harassment. The Commission ex
pressed concern that this interpretation did not 
accurately reflect the statutory definition of the 

Act and referred the Service to its previous letters 
discussing the subject in detail. The Commission 
also advised that the Navy should consider seek
ing a five-year authorization under section 
101(a)(5)(A) as appropriate and that the Navy 
should obtain an authorization from the Fish and 
Wildlife Service for the small take of  sea otters 
also present in the San Nicolas region. 

Notice of issuance of a one-year letter of au
thorization was published by the Service in the Fed
eral Register on 9 August 2001. In the notification 
the Service addressed the Commission’s comments. 
Specifically, the Service referred the Commission 
to the 7 February 2000 Federal Register notice wherein 
the Service stated that if  the only reaction to the 
activity of  the marine mammal is within the normal 
repertoire of actions that are required to carry out 
the “behavioral pattern,” the Service considers the 
activity not to have caused an incidental disruption 
provided the animal’s reaction is not otherwise sig
nificant due to length or severity and therefore the 
reaction is not considered Level B harassment. 

On 1 July 2002 the Service published notice 
in the Federal Register that the Department of  the 
Navy had applied for a one-year authorization to 
take northern elephant seals, harbor seals, Califor
nia sea lions, and northern fur seals incidental to 
missile launch operations from San Nicolas Island, 
California. Notice of receipt of the application 
and proposed authorization were published by the 
Service in the Federal Register on 3 September 2002. 

The Commission, in consultation with its 
Committee of  Scientific Advisors, concurred with 
the Service’s preliminary determination that small 
numbers of  northern elephant seals, harbor seals, 
California sea lions, and northern fur seals would 
likely be taken by harassment incidental to some of 
the anticipated target missile launches; the short-
term impacts of  the launches and associated activi
ties would likely result in no more than temporary 
behavioral modification; and the harassment would 
likely have negligible effects on the affected stocks. 
However, the Commission reiterated its belief  that 
the Service’s efforts to redefine Level B harassment 
administratively to include only “biologically signifi
cant” disturbance, as again proposed in its Federal 
Register notice, is ill-advised and contrary to the statu
tory definition of  the term. 

With respect to the applicant’s proposed video 
and audio monitoring of pinnipeds hauled out on 
beaches, the Commission noted that the approach 
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assumes that the small subgroup(s) of animals be
ing recorded at any given time are representative 
of  the entire aggregation of  animals hauled out on 
the beach—an assumption that may or may not be 
valid.  Consequently, the Commission recom
mended that before issuing the requested authori
zation, the Service be satisfied that the applicant’s 
monitoring program is sufficient to detect the ef
fects of  the proposed target launches.  The Com
mission also recommended that any authorization 
issued to the applicant specify that, if a mortality 
or serious injury of a seal or sea lion occurs that 
appears to be related to target launch activities, 
operations be suspended while the Service deter
mines whether steps can be taken to avoid further 
injuries or mortalities or whether an incidental-take 
authorization under section 101(a(5)(A) is needed. 
Further, the Commission recommended, consistent 
with its previous letter to the Service, that the Ser
vice consult with the Navy to determine whether 
it would be appropriate to seek a more compre
hensive, five-year authorization for harassment and 
other possible types of taking under section 
101(a)(5)(A) of the Marine Mammal Protection 
Act. Finally, the Commission recommended that 
the Service advise the applicant to consult with 
the Fish and Wildlife Service concerning the need 
for an authorization to take small numbers of sea 
otters incidental to the proposed activities. 

On 3 September 2002 the Service published 
a Federal Register notice advising that a one-year let
ter of  authorization had been issued to the U.S. 
Navy, Naval Air Warfare Center Weapons Divi
sion, to take small numbers of marine mammals 
by harassment incidental to missile launch opera
tions from the western end of San Nicolas Island, 
California.  With respect to the Commission’s rec
ommendation concerning the applicant’s proposed 
video and audio monitoring approach, the Service 
noted that, in developing the monitoring plan, the 
Navy had consulted with biologists experienced in 
observing the pinnipeds on San Nicolas Island. 
Based on those discussions, the Navy concluded 
that attempts to survey the hauled-out groups at 
close range before and after launches would result 
in significant disturbance and greater risk of injury 
to the pinnipeds than would occur using video and 
audio observation. The Service noted that the 
Navy believes that using three high-resolution video 
cameras and two portable cameras to monitor the 
hauled-out groups will provide the least invasive 

means of assessing the animals’ responses to the 
launches and detecting any occurrence of injured 
or dead pinnipeds following a launch. 

Concerning the Commission recommendation 
that missile launch operations be suspended in the 
event of a mortality or serious injury of a seal or 
sea lion, the Service advised that authority to sus
pend operations is under the jurisdiction of the 
Department of  the Navy, not the Secretary of  Com
merce.  The Service noted, however, that because 
the incidental harassment authorization does not 
provide for serious injury or lethal taking, the Ser
vice could suspend the incidental harassment au
thorization if  such taking was determined to be 
related to missile launch activities. The Service 
stated that the incidental harassment authorization 
requires that if such mortality or serious injury oc
curs, the launch procedures and monitoring meth
ods must be reviewed, in cooperation with the Ser
vice, and appropriate changes made before the next 
launch. 

In response to the Commission’s comments 
concerning Level B harassment, the Service noted, 
among other things, that interpreting the defini
tion of Level B harassment to include every po
tential or possible reaction of  an animal (e.g., blink
ing its eyes, lifting or turning its head, or moving a 
few feet along a beach) is inappropriate for the is
suance of  incidental harassment authorizations. 
The Service noted that, provided that an animal’s 
reaction is not otherwise significant due to length 
or severity, such reactions do not have an impor
tant biological context.  The Service further noted 
that considering such reactions as incidental takes 
under the Act would needlessly increase the uni
verse of individuals who would need incidental ha
rassment authorizations. 

In regard to the Commission’s recommenda
tion that the Service consult with the Navy to de
termine whether it would be appropriate to seek a 
more comprehensive, five-year authorization for 
harassment, the Service stated that the Naval Air 
Warfare Center Weapons Division intends to ap
ply for a five-year authorization under section 
101(a)(5)(A) in the near future. 

Finally, the Service indicated that it had con
sulted with the Fish and Wildlife Service regarding 
the take of sea otters incidental to missile launch 
operations on San Nicolas Island, and that no takes 
of sea otters are expected as a result of launch 
activities. 

205




Marine Mammal Commission – Annual Report 2002 

Taking Incidental to Moving a Steel Drill
ing Caisson from Port Clarence, Alaska, to 
McCovey Prospect in the Beaufort Sea off 
Alaska and Conducting Exploratory Drilling 
Activities—On 12 March 2002 the National Ma
rine Fisheries Service published a Federal Register 
notice announcing receipt of a request from the 
Alberta Energy Company Ltd. Oil and Gas, USA, 
Inc., for authorization to take small numbers of 
marine mammals by harassment incidental to mov
ing a steel drilling caisson from Port Clarence, 
Alaska, through the Bering Strait and Chukchi Sea 
to McCovey Prospect in the Beaufort Sea off 
Alaska; refueling and resupplying the caisson at 
McCovey Prospect; and conducting exploratory 
drilling activities during the winter at McCovey 
Prospect. The Service noted its preliminary de
terminations that (1) the short-term impact of  the 
proposed activities would result, at most, in a tem
porary modification in behavior by certain species 
of whales, porpoises, and pinnipeds, and (2) any 
behavioral modifications made by these species to 
avoid the noise and visual stimuli associated with 
the activities were expected to have a negligible 
impact on their survival and recruitment. 

The Marine Mammal Commission, in consul
tation with its Committee of Scientific Advisors, 
reviewed the application and provided comments 
to the Service on 29 April 2002.  The Commission 
considered the Service’s preliminary determinations 
to be reasonable, provided that the Service was sat
isfied that the proposed mitigation and monitoring 
activities would be adequate to detect marine mam
mals in the vicinity of the proposed operations and 
ensure that marine mammals are not being taken in 
unanticipated ways or numbers. In this regard, the 
Commission recommended that the Service require 
that the applicant develop an on-ice seal monitor
ing plan for the exploratory drilling phase of  the 
proposed operations and ensure that the plan is 
adequate to identify sea lairs and other structures 
within a specified distance of the drilling operations 
and support activities and to determine whether the 
proposed drilling activities result in unanticipated 
disturbance of seals or seal habitat. 

The Service issued the letter of  authorization 
on 21 June 2002 and a subsequent revision to the 
authorization on 21 October 2002. Federal Register 
notices of issuance have not yet been published 
because the Service is anticipating the receipt of 
an additional revision request from the applicant. 

Taking Incidental to a Pile Installation 
Demonstration and Replacement of the East 
Span Project at the San Francisco–Oakland 
Bay Bridge—On 7 January 2000 the National 
Marine Fisheries Service published a Federal Regis
ter notice announcing receipt of a request from the 
California Department of Transportation for au
thorization to take small numbers of Pacific har
bor seals and California sea lions by harassment 
incidental to a pile installation demonstration 
project at the San Francisco–Oakland Bay Bridge. 

The Marine Mammal Commission provided 
comments to the Service on 15 February 2000 and 
concurred with the Service’s preliminary determi
nations.  On 23 May 2000 the Service published a 
Federal Register notice advising that a one-year letter 
of authorization had been issued to the California 
Department of Transportation as requested. 

On 26 November 2001 the Service published 
a Federal Register notice announcing the receipt of  a 
request from the California Department of  Trans
portation for authorization to take small numbers 
of Pacific harbor seals, California sea lions, and 
possibly gray whales by harassment incidental to 
further work on the bridge. 

The Commission, in consultation with its 
Committee of  Scientific Advisors, reviewed the 
application and provided comments to the Service 
on 3 January 2002. The Commission concurred that 
the short-term impact on marine mammals was 
likely to be negligible and agreed that the authoriza
tion should be granted provided that all reasonable 
measures will be taken to ensure the least practi
cable impact on the subject species and that the vi
sual monitoring of the safety zone to be conducted 
before and during pile-driving operations is ad
equate to detect all marine mammals within the 
safety zone.  The Service had not issued the letter 
of  authorization at year’s end. 

Taking Incidental to Collecting Marine 
Seismic Reflection Data in Washington State— 
On 7 February 2002 the National Marine Fisheries 
Service published a Federal Register notice announc
ing receipt of  a request from the U.S. Geological 
Survey for authorization to take small numbers of 
marine mammals by harassment incidental to col
lecting marine seismic reflection data to investi
gate earthquake hazards in the Straits of Georgia 
region of  Washington State. 

The Commission, in consultation with its 
Committee of Scientific Advisors, provided com
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ments to the Service on 11 March 2002.  The Com
mission concurred with the Service’s preliminary 
determination that the proposed seismic surveys 
would result, at most, in temporary modifications 
of the behavior of certain species of pinnipeds and 
possibly some individual cetaceans.  The Commis
sion considered the proposed monitoring plan to 
be adequate, and recommended that air gun trans
missions be suspended if there is any indication 
that the animals are being adversely affected. Fur
ther, the Commission recommended that the Ser
vice advise the Geological Survey that, if  there is 
any indication that other types of  taking (e.g., mor
talities) are occurring, survey activities be sus
pended while the Service considers whether au
thorization under section 101(a)(5)(A) of the Ma
rine Mammal Protection Act is needed. 

On 21 May 2002 the Service published a Fed
eral Register notice advising that a one-year letter 
of  authorization had been issued to the U.S. Geo
logical Survey as requested. The Service adopted 
the Commission’s recommendation that, in moni
toring pinniped approaches to the active air gun 
array, transmissions be suspended if  there is any 
indication that the animals are being adversely af
fected. The Service noted, however, that for sus
pension to occur, animals would have to be ac
tively approaching the vessel and exhibiting obvi
ous signs of  distress.  Operations could resume 
when the animal moved outside the safety zone. 
Concerning the suspension of  the survey activi
ties in the event of mortalities or other types of 
unauthorized taking, the Service noted, among 
other things, that the survey time is limited to two 
days in U.S. waters and it is unlikely that a cause-
and-effect relationship would be able to be deter
mined within a reasonable length of time to affect 
the work schedule; and lethal or other unautho
rized taking from ship strikes or seismic noise 
would be highly improbable, given the relatively 
slow speed of the vessel and the low sound pres
sure levels involved. 

Taking Incidental to Collecting Marine 
Seismic Reflection Data off  Southern Califor-
nia—On 1 April 2002 the National Marine Fish
eries Service published a Federal Register notice of 
receipt of  a request from the U.S. Geological Sur
vey for authorization to take small numbers of 
marine mammals by harassment incidental to col
lecting marine seismic reflection data to investi

gate the landslide and earthquake hazards off south
ern California. 

The Commission, in consultation with its 
Committee of Scientific Advisors, provided com
ments to the Service on 29 April 2002.  The Com
mission concurred with the Service’s preliminary 
determination that (1) the proposed seismic sur
veys would result, at most, in temporary modifica
tions of the behavior of certain species of pinni
peds and possibly some individual cetaceans, and 
(2) any behavioral modifications made by these spe-
cies to avoid the noise and visual stimuli associ
ated with the activities would be expected to have 
a negligible impact on the survival and recruitment 
of  the affected species or stocks.  The Commis
sion recommended that before authorizing taking 
incidental to nighttime operations, the Service con
sult with the applicant to ensure that any marine 
mammals approaching or entering the designated 
safety zone around the sound source during night
time activities can be detected in time to stop op
erations so that the animals are not affected ad
versely. The Commission further recommended 
that the Service require that approaches closer than 
the proposed safety zones be monitored and that 
the source be shut down if animals show signs of 
distress.  The Commission also recommended that 
the applicant be required to include in the initial 
and final reports the species and numbers of ma
rine mammals observed approaching and entering 
the designated safety zones during the day and the 
night. 

On 24 June 2002 the Service published a Fed
eral Register notice advising that a one-year letter 
of  authorization had been issued to the U.S. Geo
logical Survey as requested.  With respect to the 
Commission’s recommendations, the Service stated 
that the applicant will be capable of conducting 
the monitoring program required under the inci
dental harassment authorization for this activity. 
The Service noted that, as determined by the Cali
fornia Coastal Commission, the shutdown zones 
are 100 m (328 ft.) for the air gun and 30 m (98 ft.) 
for the other acoustic systems. The Service noted 
that the air gun will be used only during daylight 
hours. The Ser vice concurred with the 
Commission’s recommendation that the incidental 
harassment authorization require that pinniped 
approaches to the sound source within the safety 
zone be monitored and that the source be shut 
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down if animals show signs of distress and the 
authorization modified accordingly.  The Service 
also concurred with the Commission’s recommen
dation that the applicant be required to include in 
the initial and final reports the species and num
bers of  marine mammals observed approaching and 
entering the designated safety zones during both 
day and night. 

Taking Incidental to Activities Related to 
the Delta IV/Evolved Expendable Launch Ve
hicle (EELV) at South Vandenberg Air Force 
Base, California—On 4 March 2002 the National 
Marine Fisheries Service published a Federal Regis
ter notice announcing receipt of a request by the 
Department of  the Air Force, 30th Space Wing, 
on behalf  of  the Boeing Company, to take harbor 
seals and other small numbers of marine mammals 
incidental to wharf modification, transport vessel 
operations, cargo movement activities, and main
tenance dredging activities at the harbor on South 
Vandenberg Air Force Base. 

The Service noted that the principal means 
of taking would be by disturbance resulting from 
the presence of, and noise generated by, heavy 
equipment and other construction noise and con
struction vessel traffic during harbor modifications 
and dredging activities, as well as the operation of 
the Delta Mariner vessel itself and associated dock
ing and cargo movement activities.  The Service 
preliminarily determined that the effects of  the pro
posed activities would be limited to short-term 
startle responses and localized behavioral changes 
and would have no more than a negligible impact 
on marine mammal stocks. 

The Marine Mammal Commission, in consul
tation with its Committee of Scientific Advisors, 
provided comments on 15 April 2002. The Com
mission considered the Service’s preliminary de
terminations to be reasonable, provided that the 
applicant takes all reasonable measures to ensure 
the least practicable impact on the subject species, 
and carries out the mitigation and monitoring ac
tivities as described. With respect to the former 
provision, the Commission suggested that the Ser
vice consider providing authorization for the dis
turbance of small numbers of other species, such 
as northern elephant seals, California sea lions, and 
northern fur seals, because there is a possibility that 
individuals of those species may be disturbed dur
ing the activities.  The Commission further recom
mended that the Service, if  it had not already done 

so, assess whether the monitoring required as a con
dition of the current and possible future incidental 
harassment authorizations will be adequate to de
tect possible nonnegligible cumulative effects and, 
if not, what additional steps need to be taken to 
ensure that any such effects will be detected be
fore they reach significant levels. 

On 23 May 2002 the Service published a Fed
eral Register notice advising that a one-year letter 
of authorization had been issued to the Boeing 
Company incidentally to take small numbers of 
marine mammals by harassment as requested. The 
Service considered the Commission’s suggestion 
that authorization be provided for the disturbance 
of a small number of individuals of other marine 
mammal species that are uncommon in the South 
Vandenberg Air Force Base area, yet could possi
bly be disturbed by the proposed activities.  Based 
on its review of monitoring reports submitted for 
previous authorizations, the Service provided au
thorization for the incidental harassment of small 
numbers of California sea lions, northern elephant 
seals, and northern fur seals during the proposed 
activities. The Ser vice did not adopt the 
Commission’s recommendation that the Service 
assess the adequacy of the monitoring program to 
detect possible nonnegligible cumulative effects, 
stating its belief that the monitoring requirements, 
along with the requirement to report monitoring 
results in a timely manner, will allow the Service 
to assess the potential for cumulative effects on 
marine mammals and, if  necessary, modify the con
ditions of the authorization to avoid significant ad
verse effects. 

Taking of  Harbor Seals Incidental to Seis
mic Retrofitting of Three Bridges in Humboldt 
County, California—On 10 April 2002 the Na
tional Marine Fisheries Service published a Federal 
Register notice announcing receipt of a request from 
the California Department of  Transportation for 
an authorization to take small numbers of harbor 
seals by harassment incidental to seismic retrofit
ting of three bridges spanning Humboldt Bay in 
Humboldt County, California.  The Service stated 
that, although harbor seals may modify their be
havior (e.g., temporarily abandon haul-out sites and 
other areas) to avoid the acoustic and visual dis
turbance, alternative haul-out and pupping sites and 
feeding areas are available within the bay.  The Ser
vice also stated that no take by injury or death is 
anticipated as a result of the proposed activities 
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and that harassment takes should be low due to 
the applicant’s proposed mitigation measures.  Con
sequently, the Service preliminarily determined 
that (1) the short-term impact of  pile driving and 
other activities associated with the proposed ac
tivities should result in no more than temporary 
modification in the seals’ behavior, and (2) the pro
posed action will have a negligible impact on Pa
cific harbor seal populations in Humboldt Bay and 
along the California coast. 

The Commission, in consultation with its 
Committee of Scientific Advisors, provided com
ments on 10 May 2002. The Commission consid
ered the Service’s preliminary determinations to 
be reasonable, provided that all reasonable mea
sures be taken to ensure the least practicable im
pact to the seals and that visual monitoring of the 
safety zone to be conducted before and during pile-
driving operations be adequate to detect all ma
rine mammals within the safety zone. With respect 
to the former provision, the Commission noted that, 
before issuing the authorization, the Service should 
obtain clarification as to what, if  any, monitoring 
will be conducted to detect and mitigate potential 
disturbance resulting from pile-driving noise asso
ciated with the placement of small-diameter pil
ings.  The Commission also noted that visual moni
toring could be compromised during the winter 
months if pile-driving activity occurs in the early 
morning or late afternoon hours. 

The Commission also noted that the Service’s 
Federal Register notice stated that the Service con
siders that underwater sound pressure levels above 
190 dB re 1FPa RMS (impulse) “could cause tem
porary hearing impairment (Level B harassment in 
harbor seals....”  As it had done in previous corre
spondence to the Service, the Commission advised 
the Service that, in situations where a temporary 
threshold shift may lead to biologically significant 
behavioral effects (e.g., an increased risk of  natu
ral predation or ship strikes), it should be consid
ered as having the potential for injury (i.e., Level 
A harassment). The Commission further noted that 
an across-the-board redefinition of temporary 
threshold shift as constituting Level B harassment 
inappropriately dismisses possible injury that can 
result from repeated incidents of harassment and 
from the cumulative effects of  long-term exposure. 
The Service had not issued the letter of  authoriza
tion at year’s end. 

Taking Incidental to Demolition at Mugu 
Lagoon by the U.S. Navy—On 29 June 2001 the 
National Marine Fisheries Service published a Fed
eral Register notice announcing receipt of a request 
from the Department of the Navy for authoriza
tion to take small numbers of marine mammals by 
harassment incidental to the demolition and re
moval of about 12 buildings and associated infra
structure at the entrance of  Mugu Lagoon, Point 
Mugu, California. 

The Marine Mammal Commission, in consul
tation with its Committee of Scientific Advisors, 
provided comments to the Service on 30 July 2001. 
The Commission concurred with the Service’s pre
liminary determination that the short-term impact 
of conducting the proposed activities would not 
cause more than the incidental harassment of small 
numbers of harbor seals, northern elephant seals, 
and California sea lions and would have a negli
gible impact on the affected stocks. 

On 24 September 2002 the Service published 
a Federal Register notice advising that a one-year let
ter of authorization had been issued to the De
partment of the Navy to take small numbers of 
marine mammals by harassment incidental to the 
requested activities. 

Taking Incidental to Strengthening the 
Richmond–San Rafael Bridge—In 1997 the 
California Department of  Transportation received 
authorization from the National Marine Fisheries 
Service to take small numbers of  Pacific harbor 
seals and California sea lions by harassment inci
dental to strengthening the Richmond–San Rafael 
Bridge in San Francisco Bay to better withstand 
earthquakes. The work was not completed in 1998, 
and on 9 November 1998, the Service received a 
request to renew the authorization. A notice of 
the request was published in the Federal Register on 
16 February 1999.  The Commission, in consulta
tion with its Committee of Scientific Advisors, 
commented to the Service on 10 March 1999.  In 
its letter, the Commission agreed that harassment 
of marine mammals incidental to the bridge work 
likely would have negligible impacts on the affected 
stocks and recommended that the requested au
thorization be issued. On 14 January 2000 the 
Service published a Federal Register notice advising 
that a one-year letter of authorization had been 
issued to the California Department of  Transpor
tation as requested. 
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The Service published a notice in the Federal 
Register on 24 July 2002 announcing a request by 
the California Department of  Transportation for 
second renewal of the authorization to allow the 
taking by harassment of marine mammals during 
the seismic retrofit of  the foundation and towers. 
The Service noted that the Department was also 
seeking to expand the currently authorized period 
during which work is allowed and the size of the 
work zone. 

By letter of 30 August 2002 the Commission, 
in consultation with its Committee of Scientific 
Advisors, agreed that the Service’s preliminary de
terminations concerning the changes to the work 
period are reasonable in view of the facts that there 
would still be a two-week quiet period before the 
onset of  pupping, and disruptions in late August 
would likely be less threatening to molting seals 
than they would be to mother/pup pairs during the 
reproductive period. The Commission noted, how
ever, that the application did not provide the ra
tionale for shifting the work zone closer to hauled-
out seals or provide sufficient information for 
evaluation of the potential effects of doing so; and 
did not discuss whether the expansion of the work 
area might cause further disturbance to the seals, 
cause seals to abandon Castro Rocks altogether, 
or whether there are alternative haul-out sites in 
the vicinity of  Castro Rocks.  The Commission rec
ommended that the Service request this informa
tion from the applicant to ensure that the proposed 
expansion of the work area would be likely to have 
no more than a negligible effect. 

On 30 September 2002 the Service published 
a Federal Register notice advising that a one-year let
ter of authorization had been issued to the Cali
fornia Department of Transportation to take small 
numbers of marine mammals by harassment inci
dental to the requested activities.  In response to 
the Commission’s comments, the Service stated that 
although the applicant has noted a shift in the use 
of Castro Rocks by the seals while work is going 
on in the immediate area, the overall numbers of 
seals in the area has not been reduced. Given this, 
the Service noted that the applicant’s request to 
adjust the dimensions of the work zone are rea
sonable.  The Service further noted that, assuming 
that the applicant can continue monitoring, it will 
be able to assess the changes in the work zone by 
comparing disturbances that occurred last year with 
the number of disturbances recorded once the work 

zone dimensions are changed, and thereby assess 
if the changes in the zone are having a greater im
pact on the seals at Castro Rocks. 

The Service also stated that, given that the 
Department has not seen a significant decline in 
seal numbers at Castro Rocks due to construction 
thus far, it does not anticipate that the seals will 
permanently abandon Castro Rocks as a result of 
changing the dimensions of the zone. If, however, 
the changes appear to have more than a negligible 
impact on the seals, the Department will request 
that the exclusion zone revert to the original di
mensions when the incidental harassment authori
zation is requested to be renewed in September 
2003. The Service further noted that the eastern 
boundary of the zone will be relocated 300 ft. from 
the easternmost tip of Castro Rocks upon conclu
sion of  work at a particular pier. 

Polar Bear Trophy Imports 
In 1994 the Marine Mammal Protection Act 

was amended to allow the Secretary of the Interior 
to issue permits to import sport-hunted polar bear 
trophies from Canada, provided that certain find
ings are made. Among other things, it must be 
found that Canada has an enforced sport-hunting 
program consistent with the purposes of the Agree
ment on the Conservation of  Polar Bears and based 
on scientifically sound quotas that will ensure the 
maintenance of the affected population stock at a 
sustainable level. The amendments also direct the 
Secretary to charge a reasonable fee for permits 
and to use the receipts to develop cooperative re
search and management programs for the conser
vation of polar bear stocks shared by Alaska and 
Russia. 

Regulations to implement the polar bear im
port provision were published by the Fish and Wild
life Service on 18 February 1997. The Service de
termined that 5 of  Canada’s 12 polar bear man
agement units met the Marine Mammal Protection 
Act’s criteria and that parts from those subpopula
tions could be imported. Shortly thereafter, the 
House Resources Committee, responding to con
cerns from both hunters and animal welfare groups 
that the regulations were inadequate, convened a 
hearing to review the Service’s implementation of 
the polar bear import provisions.  That hearing led 
to an amendment to the Marine Mammal Protec
tion Act to allow imports of all polar bear trophies 
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legally taken in Canada before 30 April 1994, re
gardless of where the hunt occurred. 

In 1997, as a result of  additional information 
from the Service, the Commission contracted for a 
review of  Canada’s polar bear management pro
gram.  Based on the results of  that review, the Com
mission recommended that the Service initiate a 
rulemaking to allow the import of  polar bear tro
phies from the Lancaster Sound and Norwegian 
Bay management units.  A final rule to this effect 
was issued by the Service on 11 January 1999. 

In January 2001 information from the Cana
dian authorities indicated that the polar bear popu
lation in the M’Clintock Channel management unit 
was considerably lower than originally believed. 
Consequently, the Service published an emergency 
interim rule finding that the M’Clintock Channel 
management unit no longer met the import require
ments of the Marine Mammal Protection Act and 
that permits to import polar bears taken from this 
management unit after 31 May 2000 would no 
longer be available. The Commission commented 
on the interim rule, recommending that it be 
adopted as a permanent rule.  The Commission 
further recommended that the Service encourage 
Canadian authorities to consider using more con
servative population estimates (such as a minimum 
population estimate, rather than a midpoint esti
mate) in setting quotas, and that assessments of 
the Canadian polar bear populations be conducted 
more frequently, particularly for those populations 
for which the available data are characterized as 
being “fair” or “poor.”   The Fish and Wildlife Ser
vice published a final rule to replace the emergency 
interim rule on 5 October 2001.  No substantive 
changes to the interim rule were made. 

Under the 1994 amendments to the Marine 
Mammal Protection Act, the Fish and Wildlife Ser
vice was directed to undertake a scientific review 
of  the impact of  issuing import permits on the po
lar bear populations in Canada. The review was to 
be completed by 30 April 1996.  No permits could 
be issued after 30 September 1996 if the review 
indicated that issuing such permits would have a 
significant adverse effect on Canadian polar bear 
stocks.  Because the regulations authorizing im
ports had not been issued by the time the review 
was to be completed, no review was undertaken. 
Instead, the regulations published by the Service 
on 18 February 1997 specified that the review 
would be undertaken within two years of 20 March 

1997. As of the end of 2002 the review was un
dergoing Fish and Wildlife Service review. 

Currently, 6 out of  14 polar bear populations 
are approved for the import of sport-hunted tro
phies. The remaining populations are deferred 
pending additional information to make the nec
essary findings required under the Marine Mam
mal Protection Act. In 2002 the Service initiated 
a review of whether the Gulf of Boothia polar bear 
population should be added to the list of popula
tions approved for the import of sport-hunted po
lar bears by U.S. citizens. 

Since regulations authorizing the import of 
polar bear trophies took effect in 1997, 529 im
port permits have been issued.  Of  these, 132 were 
issued in 1997, 60 in 1998, 142 in 1999, 76 in 2000, 
71 in 2001, and 48 in 2002. Funds from a $1,000 
permit issuance fee dedicated to conservation ini
tiatives for shared Alaska-Russian polar bear stocks 
have been used to develop a bilateral conserva
tion agreement, conduct population surveys, col
lect data on polar bear habitat use, develop stan
dard surveying protocols, and develop outreach 
materials. 

Permit-Related Regulations 
The 1994 amendments to the Marine Mam

mal Protection Act, among other things, added 
authority for the issuance of  permits for commer
cial and educational photography and established 
a general authorization procedure for research that 
involves taking only by Level B harassment (i.e., 
any act of  pursuit, torment, or annoyance that has 
the potential to disturb but not injure a marine 
mammal or marine mammal stock in the wild). As 
part of the process to reauthorize the Marine Mam
mal Protection Act, the Subcommittee on Fisher
ies Conservation, Wildlife, and Oceans of  the 
House Resources Committee has held several hear
ings to review actions taken to implement those 
amendments and to identify problems that may 
warrant additional legislation. The Commission 
and other agencies have recommended certain 
amendments to the Act’s permit provisions.  These 
and other proposed amendments are discussed in 
Chapter II. 

To implement the 1994 amendments relating 
to permits, the National Marine Fisheries Service 
(1) published an interim final rule in October 1994 
implementing the general authorization; (2) issued 
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final regulations in May 1996 amending the proce
dures for submitting and reviewing permit appli
cations and making some, but not all, of the 
changes prompted by the 1994 amendments; and 
(3) in July 2001 published proposed revisions to
its public display regulations.  The Service also in
tends to issue specific regulations concerning per
mits for educational and commercial photography 
to supplement its existing general regulations but 
has yet to do so.  With the exception of  regulations 
implementing the provision added to the Act in 
1994 authorizing the importation of polar bear tro
phies from Canada, the Fish and Wildlife Service 
has yet to amend any of  its permit regulations to 
reflect the 1994 amendments. 

The Commission provided extensive com
ments on the National Marine Fisheries Service’s 
July 2001 proposed regulations by letter of 3 April 
2002. The Commission supported the proposed 
regulations and their adoption as final regulations. 
It noted, however, that the preamble to the pro
posed rule was confusing and had failed to address 
several important issues adequately. This some
times left reviewers with an incomplete picture of 
how a regulatory provision would be implemented, 
and often the Service neglected to explain the statu
tory basis behind its proposed regulations.  Spe
cific comments provided by the Commission iden
tified those areas where further explanation was 
needed so that the Service could address them in 
the course of  the rulemaking. 

In the Commission’s view, the biggest short
coming in the Service’s proposal was the confus
ing discussion of whether and how the Marine 
Mammal Protection Act applies to the export of 
marine mammals for public display purposes.  Al
though some of this confusion stems from the un
derlying statutory provisions, which are not par
ticularly clear and are internally inconsistent in 
places, the Service’s discussion added to the con
fusion. In particular, the Commission took issue 
with the statement that the Service has no con
tinuing jurisdiction over marine mammals once 
they are exported. The Commission suggested that 
a more accurate portrayal of the situation is that 
the Service does have such continuing jurisdiction, 
but that, absent the cooperation of the country to 
which the marine mammals are exported, it lacks 
an effective way to exercise that jurisdiction. 

To clarify this and related points, the Com
mission provided an analysis of  the Act’s permit 

provisions as they relate to exports to foreign dis
play facilities.  Through this analysis, the Commis
sion concluded that the statute clearly applies to 
exports of marine mammals and places an obliga
tion on all recipients of marine mammals exported 
from the United States to meet certain requirements. 
Although recognizing that its analysis was not nec
essarily the only way possible to interpret the Act’s 
permit provisions, the Commission believes its 
analysis best reconciles the conflicts inherent in 
those provisions.  Using that analysis, the Com
mission concluded that the Act’s permit provisions 
(1) provide foreign facilities with the authority to
obtain marine mammals from U.S. facilities if  they 
meet requirements comparable with those appli
cable to domestic facilities; (2) require foreign fa
cilities receiving marine mammals from the United 
States to continue to meet those comparability re
quirements; and (3) provide for the seizure of the 
animals or the assessment of penalties by the 
United States if the facility fails to meet those ob
ligations. 

Having concluded that the Service has con
tinuing authority over marine mammals exported 
from the United States to foreign display facilities, 
the question becomes how best to exercise that 
jurisdiction. To do this, the Service currently re
quires, and under the proposed rule would con
tinue to require, that the government of the coun
try to which the marine mammals are to be exported 
provide a comity statement, giving reasonable as
surance that the country will recognize the actions 
of the United States taken with respect to the ani
mals under the Marine Mammal Protection Act. 
Although the Service correctly explained that co
mity is a recognition of the actions of one govern
ment by another, the Commission noted that, in 
several places, the proposed rule did not apply to 
this definition. Rather, under the proposed rule, 
the Service would require the foreign government 
to indicate that it would use its own laws to ensure 
continued compliance with the requirements of the 
Marine Mammal Protection Act. The Commission 
noted several problems with this approach.  Fore
most among these was the fact that the statement 
would not provide any assurance that actions taken 
by the Service to enforce the Act would be recog
nized by the foreign government. This being the 
case, it was not clear to the Commission that, un
der the proposed rule, the Service would be able 
to meet its responsibility of ensuring compliance 
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with the requirements of the Act as they pertain to 
foreign facilities. 

The Commission indicated that it would not 
necessarily be averse to a system that relies more 
heavily, or even entirely, on the foreign government 
for monitoring its facilities and ensuring compara
bility with U.S. standards.  It added, however, that 
such a system does not appear to comport with the 
existing provisions of the Marine Mammal Protec
tion Act. Therefore, the Commission recom
mended, as it has in congressional testimony, that 
the Service work with the interested parties to de
sign a new system for authorizing exports to for
eign facilities that could be considered during re
authorization of the Act. The Commission noted 
that such a system would need to achieve the goal 
of ensuring that the exported marine mammals will 
be well cared for throughout their maintenance in 
captivity, but should more realistically reflect the 
ability of  U.S. agencies to identify and correct prob
lems at foreign facilities, and should not establish 
unnecessary barriers to the exchange of animals 
among qualified facilities.  As of  the end of  2002 
no action to pursue such an alternative had been 
taken. 

The Commission’s comments also raised sev
eral other points concerning the Service’s proposed 
public display regulations. Among other things, 
the Commission recommended that the final regu
lations— 
• either conform to the mandate of  section 
104(c)(8)(C) regarding pre-Act progeny born in cap
tivity or provide additional explanation for the 
Service’s belief  that marine mammals born in cap
tivity before the Act’s effective date are properly 
beyond the scope of the regulations; 
• provide greater flexibility in approving facilities
at which unreleasable, rehabilitated marine mam
mals may be maintained; 
• discuss in greater detail the proposal to allow the
temporary release of captive marine mammals as 
part of a training exercise, in particular, whether 
relying on the Animal and Plant Health Inspection 
Service to regulate such activities would allow limi
tations to be imposed for the purpose of protect
ing wild marine mammals; 
• clarify that permits for acquiring marine mam
mals for public display are not necessary in all cases 
because section 104(c)(2) provides alternative 
mechanisms for providing such authorizations, not 
because the Service no longer has jurisdiction over 

issues related to the care and maintenance of ma
rine mammals maintained for purposes of public 
display; 
• discuss the statutory basis for the proposal to al-
low certain specimen material from marine mam
mals exported from the United States to be im
ported back into the United States without obtain
ing a permit; 
• explain how determinations will be made that 
marine mammals to be imported are from a source 
that will have the least possible effect on wild popu
lations; 
• describe the legal underpinnings for the proposal
to include in each marine mammal import permit 
an authorization to export the animal back to the 
original holder, subject only to a 15-day notifica
tion requirement; 
• explain the statutory basis for the proposed pro-
hibition on releasing captive marine mammals into 
the wild unless authorized under a permit or pur
suant to a separate regulation concerning beached 
or stranded animals (i.e., that the release of ma
rine mammals into the wild constitutes a taking 
and, unless authorized, is unlawful); 
• describe the principles that would be used to es-
tablish quotas governing the permanent removal 
of marine mammals from the wild and the proce
dures that would be followed in setting such quo
tas; 
• indicate clearly whether the Service believes that 
public display permits under the Marine Mammal 
Protection Act can only be issued to U.S. facilities, 
inasmuch as they are the only facilities eligible for 
licensing under the Animal Welfare Act; 
• clarify that a proposal to allow marine mammals
collected from the wild to be maintained for up to 
six months in a temporary facility would be appli
cable only to newly captured animals and explain 
how such a provision would relate to the standards 
applicable under the Animal Welfare Act; and 
• discuss how the proposed section concerning the
seizure of captive marine mammals would be ap
plicable to foreign facilities. 

As of  the end of  2002 the Service was con
tinuing to review the comments received on the 
proposed rule to determine how best to proceed 
with the rulemaking. 

Resolution of this issue might best be ad
dressed through amendment of  the Animal Wel
fare Act or the Marine Mammal Protection Act. 
Until this occurs, however, the Services consider 
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requiring a comity statement and a certification of 
accuracy from the foreign government, combined 
with a comparability recommendation from the 
Animal and Plant Health Inspection Service, as rea
sonable requirements consistent with the export 
provisions of the Marine Mammal Protection Act. 

Application for Export 
Authorization 

The Commission identified another issue re
garding the export of marine mammals for purposes 
of public display in a 13 July 2001 letter to the 
Fish and Wildlife Service in response to an appli
cation from two Japanese public display facilities 
seeking authorization to capture and export sea 
otters from Alaska. The Commission noted that, 
in accordance with the review of the Marine Mam
mal Protection Act’s export provisions conducted 
by the Commission, the Fish and Wildlife Service, 
and the National Marine Fisheries Service in an
ticipation of  the Act’s reauthorization, it has con
cluded that the Act authorizes the issuance of such 
permits.  Specifically, the Commission noted that 
section 101(a) of the Act, which sets forth the ex
ceptions to the Act’s moratorium, specifies that 
permits may be issued to authorize the taking and 
importation of marine mammals but does not men
tion export permits.  Similarly, section 104, the 
Act’s permitting provision, authorizes the Services 
to issue permits that allow the taking and importa
tion of marine mammals but does not include a 
similar authority for issuing export permits. 

The Commission further noted that only a fa
cility that is registered or holds a license under the 
applicable provisions of  the Animal Welfare Act 
(7 U.S.C. § 2131 et seq.) can obtain a permit to take 
(e.g., collect from the wild) marine mammals for 
purposes of public display under section 
104(c)(2)(A) of the Marine Mammal Protection 
Act. However, inasmuch as the Animal Welfare 
Act applies only to domestic facilities, and the li
censing and registration provisions of that Act per
tain exclusively to such facilities, it follows that a 
foreign facility cannot meet the requirements for 
obtaining a permit to take marine mammals for 
purposes of  public display.  The Commission noted 
that, although it could be argued that the licensing 
or registration requirement applies only to domes
tic facilities and that a foreign facility qualifies for 

a taking permit if  it demonstrated comparability 
with the Animal Welfare Act standards, such an 
interpretation is at odds with the clear language of 
the Act and without any support in the legislative 
history of  the 1994 amendments. 

In light of these concerns, the Commission 
recommended that the Service work with the ap
propriate congressional committees to identify and 
correct any unintended consequences of the 1994 
amendments that resulted from the addition of the 
prohibition on exporting marine mammals.  In the 
meantime, however, the Commission believed that 
the Service had no choice but to deny the requested 
permit.  The Service responded to the Commis
sion by letter of 30 July 2002, indicating that the 
permit had been denied based on concerns regard
ing the status of wild stocks of northern sea otters 
in Alaska. In regard to the export issue, the Ser
vice indicated that it did not share the 
Commission’s interpretation that authority to take 
and export marine mammals for public display does 
not exist under the 1994 amendments to the Act 
but did not provide any rationale to support that 
view.  The Service indicated that it would continue 
to work with the Commission and the National 
Marine Fisheries Service, which agreed with the 
Commission’s interpretation, to clarify the issue. 

Interactions with Marine 
Mammals in the Wild 

Under the Marine Mammal Protection Act, 
all activities involving any type of “taking” of 
marine mammals—including harassment—are pro
hibited unless somehow authorized or permitted 
under the Act’s  provisions.  As discussed elsewhere 
in this chapter, permits and small-take authoriza
tions are issued to authorize taking in a variety of 
instances.  However, in many cases, members of 
the public do not seek or obtain any type of autho
rization to cover activities that may result in the 
taking of marine mammals, particularly taking by 
harassment. 

Public interactions with marine mammals in 
the wild have greatly increased over the past sev
eral years, and there is growing evidence that such 
activities may be adversely affecting the animals’ 
welfare. Such interactions typically involve close 
approaches to observe, photograph, pose with, 
touch, swim with, or otherwise interact with the 
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animals.  Although such activities generally are not 
motivated by a desire to harm the animals, they 
can pose substantial risks to both the humans and 
the wild marine mammals involved. Risks to people 
include injury or death from being bitten, rammed, 
or otherwise attacked. Animals may be driven from 
preferred habitat, injured by people trying to touch 
or prod them, debilitated by inappropriate, con
taminated, or spoiled food, or have their behavior 
changed in ways that encourage them to interact 
with humans and become pests.  Even when no 
immediate injury results, marine mammals may be
come habituated to people and boats and, as a re
sult, be exposed to risks they might not otherwise 
face. Because such human interactions have the 
potential to disturb or injure wild marine mammals, 
they, in many instances, constitute harassment un
der the Marine Mammal Protection Act. 

In 1991 the National Marine Fisheries Ser
vice amended its regulatory definition of  the term 
“take” to include feeding marine mammals in the 
wild. As such, feeding marine mammals in the wild 
clearly constitutes a prohibited act. The dividing 
line between actions that constitute a taking and 
those that do not in other contexts is not always so 
clear.  This prompted the Service to develop guide
lines for responsibly viewing marine mammals in 
the wild and to initiate a nationwide public educa
tion and outreach campaign encouraging passive 
viewing of wildlife from a distance. 

In 1996 the Commission wrote to the Na
tional Marine Fisheries Service recommending that 
the Service advise both the public and those offer
ing tours that involve approaching marine mam
mals that direct interactions with marine mammals 
that have the potential to disrupt the animals’ be
havioral patterns constitute harassment under the 
Marine Mammal Protection Act. The Commission 
noted that the regulatory definition of “take” in
cludes feeding marine mammals in the wild and, as 
such, feeding bottlenose dolphins to attract them, 
or as part of a tour, clearly violates the Marine 
Mammal Protection Act. In May 2000, based on 
the results of a literature review and earlier pilot 
study for which it had contracted, the Commission 
advised the National Marine Fisheries Service that 
interactions with dolphins in the wild are likely to 
result in at least Level B harassment under the 
Marine Mammal Protection Act and, in some cases, 
could result in the death or injury of people or 
marine mammals.  The status of  interactive pro

grams with wild marine mammals was reviewed 
during the Marine Mammal Commission’s 10–12 
October 2000 annual meeting.  Based on informa
tion presented at that meeting, the Commission 
again wrote to the Service on 12 December 2000 
recommending, among other things, that it move 
quickly to develop and adopt appropriate and en
forceable regulations concerning human–marine 
mammal interactions in the wild and offering to 
assist the Service in developing the regulations.  The 
Commission recommended that the regulations 
specify that any activity intended to enable in-wa-
ter interactions between humans and dolphins in 
the wild constitutes a taking and is prohibited. 

In July 2001, at the National Marine Fisher
ies Service’s request, the Commission reviewed a 
draft policy statement designed to address inap
propriate and potentially harmful interactions be
tween the public and marine mammals in the wild. 
The policy would clarify that closely approaching, 
swimming with, touching, or attempting to elicit a 
response from wild marine mammals constitutes 
harassment as defined in the Marine Mammal Pro
tection Act. In a 16 July 2001 letter to the Ser
vice, the Commission expressed its understanding 
that the Service still intends to promulgate regula
tions to clarify that interactions between the pub
lic and wild marine mammals constitute a taking, 
and acknowledged that, in the interim, the policy 
would provide the public with appropriate guid
ance as to how the statutory definition of harass
ment pertains to these activities. 

On 30 January 2002 the Service published its 
policy in conjunction with an advance notice of 
proposed rulemaking addressing what interactions 
between the public and wild marine mammals con
stitute takings under the Marine Mammal Protec
tion Act.  Also during 2002 the Service’s Office of 
Protected Resources continued its education and 
outreach efforts directed at interaction problems. 
These included a “Protect Dolphins” campaign, the 
issuance of  press releases and other information 
through the media, and cooperative projects with 
the Watchable Wildlife Program (a national con
sortium of  government agencies and conservation 
organizations dedicated to responsible wildlife 
viewing). The Service’s Office of  Law Enforce
ment also participated in education and outreach 
efforts, but nevertheless found it necessary to is
sue a number of citations for violations of the tak
ing prohibition. 
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At the Commission’s annual meeting in Oc
tober 2002, which focused on marine mammal spe
cies occurring in waters off  the U.S. West Coast, 
Alaska, and Hawaii, the Commission was briefed 
by Service representatives about interaction prob
lems involving the public and elephant seals, sea 
lions, and harbor seals in California and monk seals 
and spinner dolphins in Hawaii. 

At that time, agency representatives advised 
the Commission that the National Oceanic and 
Atmospheric Administration’s Office of  the Gen
eral Counsel and the Service’s Southwest Regional 
Office do not consider public harassment of ma
rine mammals to be a priority issue and are choos
ing not to enforce, or to selectively enforce, the 
harassment provisions of the Marine Mammal Pro
tection Act. Reasons given for assigning low pri
ority to this issue included the effort and time re
quired for prosecuting even simple cases (due to 
the likelihood of appeals, etc.), the large number 
of violations occurring, and the belief that pros
ecuting tourists who the agency believes commit 
most of the violations “would not do any good 
anyway because they are unlikely to be repeat of
fenders.”  The representatives indicated that pros
ecuting harassment cases is unlikely to be given 
high priority “until someone like Congress tells them 
to make it a priority.” 

In the exchanges at the Commission’s meet
ing, the Commission advised the Service that, un
less priority is given to this issue, supported by dedi
cated and consistent enforcement efforts, the mea
sures currently being taken by some parts of the 
agency to address the interaction problem will con
tinue to be ineffective. The Commission further 
advised the Service that it would be following up 
with the agency on this matter.  A letter to the Ser
vice was in preparation at year’s end. 

Further, the Commission plans to follow up 
on previous correspondence to the National Ma
rine Fisheries Service and the Fish and Wildlife 
Service, recommending that they initiate discus
sions to develop consistent guidelines for viewing 
and approaching the various species of marine 
mammals under their respective jurisdictions, and 
consider strengthening cooperative enforcement ef
forts between the two agencies and with state en
forcement officers in an effort to achieve greater 
compliance with the laws applicable to the conser
vation of  marine mammals.  As noted in the previ
ous annual reports, the Commission has expressed 
its concern to the Fish and Wildlife Service about 
the level of interactions between people and mana
tees in the Crystal River area and cited evidence 
that at least some manatees have altered their be
havior to avoid human interference. 
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MARINE MAMMALS IN CAPTIVITY


Under the Marine Mammal Protection Act, 
permits to take marine mammals may be issued by 
the National Marine Fisheries Service or the Fish 
and Wildlife Service, depending on the species of 
marine mammal involved, for purposes of public 
display, scientific research, or enhancing the sur
vival or recovery of a species or stock. In addi
tion, the Department of Defense is authorized to 
take and maintain marine mammals for research 
and defense-related purposes under the Defense 
Authorization Act of 1986. Sick and injured ma
rine mammals may also be maintained in captivity 
temporarily for rehabilitation aimed at their even
tual return to the wild, and long-term placement in 
captivity is sometimes necessary when release is 
not possible. Amendments to the Marine Mammal 
Protection Act’s permit provisions enacted in 1994 
limited the authority of the National Marine Fish
eries Service and the Fish and Wildlife Service over 
issues related to the supervision, care, and trans
portation of marine mammals maintained in cap
tivity for purposes of public display or species en
hancement. Since its inception, the Marine Mam
mal Commission has worked with the Services to 
ensure the safety and well-being of marine mam
mals maintained in captivity. 

Care and Maintenance 
Standards 

The Department of  Agriculture’s Animal and 
Plant Health Inspection Service (APHIS) regulates 
the humane handling, housing, care, treatment, and 
transportation of captive marine mammals and 
other warm-blooded animals under the Animal 
Welfare Act.  APHIS originally adopted standards 
applicable to marine mammals in 1979 and incor

porated amendments in 198, and, as discussed be
low, in 2001. 

In 1995 APHIS initiated a negotiated 
rulemaking to review and revise its marine mam
mal standards and guidelines.  The Commission, 
the National Marine Fisheries Service, and the Fish 
and Wildlife Service all participated as nonvoting 
observers on the negotiated rulemaking commit
tee, which was composed of representatives of the 
public display and animal welfare communities, 
affiliated professional organizations, and the gov
ernment agencies.  In 1996 the committee agreed 
on consensus language for proposed amendments 
to the sections of the existing regulations concern
ing feeding, sanitation, employees and attendants, 
transportation, veterinary care, general facility sys
tems (such as water and power supplies and waste 
disposal), certain space requirements, and separa
tion of  animals.  Consensus was not reached on 
the regulatory sections that address the most con
tentious and potentially costly issues, including 
special considerations regarding compliance and 
variances, indoor facilities (which includes provi
sions on ambient temperatures, ventilation, and 
lighting), outdoor facilities (which includes tem
perature and shelter requirements), space, and wa
ter quality.  After considering projected costs for 
additional negotiating sessions, the likelihood of 
the committee reaching consensus on the remain
ing issues, and the need to extend the committee’s 
charter, APHIS decided not to pursue the negoti
ated rulemaking to develop the remaining sections 
of  the proposed rule and to use traditional 
rulemaking methods instead.  Proposed regulations 
based on the consensus language were published 
in February 1999 and are summarized in previous 
annual reports.  A final rule, which did not differ 
significantly from the proposed rule, was published 
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on 3 January 2001. On 30 May 2002 APHIS pub
lished an advance notice of  proposed rulemaking 
for the remaining sections of its care and mainte
nance regulations and, as discussed in the follow
ing section, its current swim-with-the-dolphin regu
lations. 

Swim-with-the-Dolphin 
Regulations 

In 1998 APHIS published a final rule estab
lishing standards for programs that allow members 
of the public to enter the water and interact with 
captive dolphins.  Prior to enactment of  the 1994 
Marine Mammal Protection Act amendments, such 
programs had been regulated by the National Ma
rine Fisheries Service.  The rule includes standards 
for the humane handling, care, and treatment of 
cetaceans used in swim programs.  Among other 
things, the rule establishes requirements concern
ing the size of enclosures in which swim programs 
may be conducted and sets forth standards per
taining to veterinary care programs, personnel 
qualifications, the handling of animals, and record-
keeping. 

In response to industry complaints that the 
rule was overly broad, APHIS published a Federal 
Register notice on 14 October 1998 announcing that, 
until further notice, it would not apply certain pro
visions of the swim regulations to facilities that 
offer only wading programs, but would examine 
matters pertaining to these types of programs sepa
rately. Wading programs are defined as programs 
in which human participants interact with dolphins 
by remaining stationary and nonbuoyant. On 2 
April 1999 APHIS published a Federal Register no
tice seeking public comment on whether there was 
a need to regulate wading programs. 

On 30 May 2002 APHIS published an ad
vance notice of  proposed rulemaking for the re
maining sections of its marine mammal care and 
maintenance regulations and for amendments to 
the current swim-with-the-dolphin regulations. 
APHIS specifically requested comments on— 
• what components should be considered when
determining space requirements for each species; 
• how interactive activities involving humans and
marine mammals should be regulated; 

• whether allowable temperature ranges for air and
water should be established for each marine mam
mal species; 
• whether the representative average adult lengths
used in the current tables should be revised; 
• whether minimum pool depths for each species
should be established and, if  so, what those depths 
should be; 
• whether minimum pool width or longest straight-
line swimming distance is more important; and 
• whether any interactive programs with humans
and captive marine mammals currently exist that 
are not considered in the advance notice of pro
posed rulemaking. 

The Commission had previously provided a 
detailed review of APHIS’ marine mammal trans
portation, care, and maintenance standards, iden
tifying issues that it believes need to be addressed 
in a revision of  those standards.  Accordingly, the 
Commission saw no need to provide comments in 
response to APHIS’ advance notice of proposed 
rulemaking.  It decided to defer additional com
ment until the agency publishes the specific stan
dards that it is considering in the proposed rule. 
As of the end of 2002 APHIS had not published 
proposed amendments to existing marine mammal 
care and maintenance standards. 

Reintroduction of 
“Keiko” to the Wild 

As discussed in previous annual reports, the 
Free Willy/Keiko Foundation undertook a program 
in 1996 to rehabilitate a long-term captive killer 
whale named Keiko.  Keiko, the killer whale fea
tured in the movie Free Willy, was captured off  Ice
land in 1979. The animal lived in an Icelandic 
aquarium, a facility in Canada, and a facility in 
Mexico City before being moved to the Oregon 
Coast Aquarium in 1996 under a public display 
permit issued to the Foundation by the National 
Marine Fisheries Service.  In September 1998 the 
Free Willy/Keiko Foundation sought authorization 
from the Service to return Keiko to Iceland for 
further rehabilitation and, if possible, eventual re
lease to the wild. Prior to the export of the animal 
to Iceland, the Service advised the Foundation that, 
if Keiko were to be released to the wild, the ap
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proach taken would need to be comparable with 
that required to obtain a scientific research permit 
under the Marine Mammal Protection Act, includ
ing the development of a sound scientific research 
protocol including a monitoring plan for assessing 
the animal’s health and welfare following release. 
In 1998 the Ocean Futures Society, the successor 
to the Foundation, advised the Service that it would 
obtain full scientific peer review of a reintroduc
tion protocol. The animal was exported under a 
public display permit issued by the National Ma
rine Fisheries Service upon assurance from the 
government of Iceland that it would afford comity 
to a Service enforcement decision that the require
ments of the Marine Mammal Protection Act and/ 
or the Animal Welfare Act were not being met.  The 
Icelandic government also required that the Soci
ety obtain a scientific research permit or the equiva
lent thereof  from Iceland’s Animal Welfare Board 
to release the animal. Upon arrival in Iceland, 
Keiko was maintained in captivity in a bay near 
Vestmannaeyjar, off  Iceland’s south coast. 

In late May 2000 the Society provided its re
introduction protocol to the Animal Welfare Board 
of  Iceland, the National Marine Fisheries Service, 
the Marine Mammal Commission, and APHIS, as 
well as to several other experts.  The Animal Wel
fare Board issued a permit authorizing Keiko’s re
lease on 9 June 2000, prior to receipt of reviewers’ 
comments.  Reintroduction efforts, which included 
attempting to teach Keiko to eat live fish, were 
conducted during the summer of 2000. After re
viewing the 2000 reintroduction effort, Ocean 
Futures amended the protocol for the 2001 sea
son. The Commission’s comments on the initial 
and amended protocols are discussed in detail in 
the annual reports for 2000 and 2001. 

Based on the results of the 2001 season, 
Ocean Futures concluded that the reintroduction 
program could take considerably longer than ini
tially envisioned and announced that it was explor
ing moving Keiko to a less expensive and more 
accessible site in Iceland. However, reintroduc
tion efforts continued in 2002. In August 2002 
the National Marine Fisheries Service and the Com
mission were informed that responsibility for the 
reintroduction project had been returned to the 
Free Willy/Keiko Foundation, in partnership with 
the Humane Society of  the United States. 

Early in August 2002 the Commission learned 
through press releases that in late July, during a 

reintroduction excursion in which handlers led 
Keiko from his bay pen into open waters, Keiko 
had separated from the tracking boat, was no longer 
under human control, and was being tracked via 
radio and satellite telemetry.  On 21 August the 
Commission received a memorandum from eight 
former employees of  Ocean Futures Society who 
had worked as Keiko’s handlers during previous 
reintroduction efforts. The former handlers ex
pressed their concern about Keiko’s welfare and 
the reintroduction effort, noting among other things, 
that— 
• since leaving Icelandic waters, neither Keiko nor
other free-ranging killer whales had been visually 
sighted in the area of Keiko’s VHF signal; 
• Keiko had failed to demonstrate an ability to for-
age independently in the wild or an ability to navi
gate the waters at any significant distance from the 
bay pen; 
• the reintroduction team should have the ability
to intervene and lead him to safety if  necessary; 
• because Keiko was no longer under human con-
trol and in unfamiliar waters, it was critical that he 
be closely monitored visually for a minimum of 
one month and by satellite and radio tag for one 
year; 
• the animal care staff recently hired to carry out
the reintroduction project lacked the long-term 
perspective and experience with respect to Keiko’s 
behavior during previous reintroduction attempts 
and in comparison with the behavior of other killer 
whales; and 
• problems may exist with the regulatory frame-
work under which Keiko was being maintained 
because the animal was no longer in Icelandic wa
ters. 

Concerned about the animal’s welfare, the 
Commission and the National Marine Fisheries 
Service subsequently requested a briefing on these 
developments, which was held via teleconference 
on 28 August 2002. Project representatives clari
fied that the public display permit under which 
Keiko is maintained continued to be held by the 
Free Willy/Keiko Foundation.  Project represen
tatives expressed optimism with respect to Keiko’s 
progress during the 2002 summer season and with 
the animal’s current status.  Unlike in previous sum
mers, Keiko consistently had chosen to spend time 
in the vicinity of  wild killer whales.  They explained 
that on 14 July, Keiko’s satellite tag was replaced 
with one modified for a longer battery life. During 
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an excursion the following day, Keiko separated 
from the boat and began swimming near wild 
whales on the feeding ground, at which point the 
tracking boat withdrew.  The tracking boat subse
quently sighted Keiko in the presence of wild killer 
whales on 27 and 30 July. Throughout August, 
further attempts to make visual sightings were un
successful. However, satellite telemetry data on 9 
August placed Keiko 165 miles from his bay pen 
in Iceland. VHF signals received on 14 August 
indicated his location as 1,200 miles north of the 
Faroe Islands.  According to satellite data, between 
14 and 28 August Keiko had continued to swim 
eastward for long distances each day.  On 28 Au
gust, the day of the teleconference, he was approxi
mately 80 to 110 miles off  Norway.  Diving data 
received since early August suggested that Keiko 
had been able to forage successfully.  Consequently, 
the project leaders concluded that Keiko was suc
cessfully adjusting to life in the wild and that con
tinued satellite tracking was not necessary. 

After 27 days without a visual sighting of 
Keiko, on 29 August the Commission learned that 
Keiko was within two miles of the coast of Nor
way, and a team sent to Norway by the project was 
able to photograph and videotape the animal. Af
ter reviewing the images, the project veterinarian 
reported that Keiko appeared to be in good health 
and showed no indications of  any weight loss. 

On 1 September the Commission learned 
through the media that Keiko had arrived in a small 
fjord in Norway, about 250 miles northwest of 
Oslo, apparently after having followed a Norwe
gian fishing vessel into port. The whale immedi
ately became a tourist attraction, with children and 
adults swimming with him, climbing on his back, 
and feeding him. The project team in Norway 
worked with the public and the Norwegian gov
ernment to curtail public interactions with Keiko 
in an effort to avoid jeopardizing the reintroduc
tion process.  On 4 September project representa
tives again briefed the Commission and the Ser
vice on the team’s activities and discussions with 
the Norwegian government. They indicated that 
they planned to continue to monitor Keiko’s physi
cal condition and to work with the Norwegian gov
ernment to develop guidelines concerning public 
interactions with the whale. There were no plans 
at that point to transport Keiko to another area, to 
put him in a pen, or to feed him.  Subsequently, 
however, the team drew blood samples and admin

istered antibiotics in response to Keiko’s observed 
listless behavior.  The team also began feeding the 
animal when it appeared that he was not eating 
wild fish. 

In October the Commission learned that the 
project had received permission from the Norwe
gian government to relocate Keiko to Taknes Bay, 
approximately 200 miles north of  Oslo.  The new 
location was considered to be an excellent site for 
the reintroduction program because it is protected 
from winter ice and severe weather conditions, is 
less accessible to the public, and provides good 
access to wild killer whales when they arrive in the 
area to feed on herring during January, February, 
and March. According to project representatives, 
the local community enthusiastically supported 
maintaining Keiko in Taknes Bay, and because he 
was still being fed, local fishermen were willing to 
provide a steady source of  herring.  Project repre
sentatives stated that Keiko will be kept active 
through excursions and physical conditioning ses
sions and will be given some opportunities to feed 
on his own, which he does not yet do reliably. 
When the wild whales arrive in early 2003, reintro
duction efforts will resume. The Commission con
tinues to have concerns about Keiko’s ability to 
survive in the wild, including his ability to forage 
on his own and to integrate with other wild killer 
whales.  The Commission will continue to be in
volved in monitoring this issue during 2003. 

Polar Bear Traveling Exhibit, 
Suarez Brothers Circus 

As discussed in the Commission’s previous 
annual report, the Fish and Wildlife Service, in 
consultation with APHIS, issued a permit to the 
Circo Hermanos Suarez (Suarez Brothers Circus) 
on 3 May 2001 to import seven captive polar bears 
from Jamaica to Puerto Rico for purposes of pub
lic display as part of a traveling exhibit. In com
menting on the application, the Commission had 
raised several questions about the applicant’s ar
rangements for transport and maintenance of the 
animals and apparent discrepancies and inaccura
cies in the applicant’s inventory information and 
documentation required under the Convention on 
International Trade in Endangered Species of 
Fauna and Flora (CITES) provided with the appli
cation. The Commission had also expressed con
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cern about the appropriateness of maintaining po
lar bears in an outdoor facility in a tropical climate. 
The Commission had recommended that, before 
issuing a permit to the Circus, the Fish and Wild
life Service, in consultation with APHIS, obtain 
additional information concerning the adequacy of 
the facility and its animal care program, and, if 
necessary, reinspect the facility to ensure that the 
applicant’s arrangements for the transport, care, and 
maintenance of the animals meet the applicable 
requirements and provide for the health and well
being of  the bears.  The Commission also recom
mended that APHIS, in consultation with indepen
dent veterinarians experienced in captive marine 
mammal care and maintenance, review the appro
priateness of maintaining polar marine mammals 
in outdoor tropical environments and, if appropri
ate based on the results of  that review, revise its 
standards accordingly.  However, many of  the 
Commission’s recommendations were not included 
in the permits issued by the Fish and Wildlife Ser
vice or acted on by APHIS. 

When the bears arrived in Puerto Rico late in 
May 2001, inspections conducted by APHIS re
vealed several areas of noncompliance with appli
cable Animal Welfare Act regulations. Among other 
things, the APHIS reports indicated that— 
• the bears were provided only limited access to
pools of water; 
• water quality of the pools was apparently not
being monitored; 
• water temperature in the pools exceeded 80 de-
grees; 
• mechanical ventilation or cooling was lacking or
unused; 
• the structural strength of  the bears’ primary en
closures was inadequate; and 
• the animals, one of which had a fungal-like skin
condition, had not been examined by the attend
ing veterinarian. 

Throughout 2001 the Commission, the Fish 
and Wildlife Service, and APHIS exchanged let
ters regarding the condition of the bears, the 
facility’s compliance with the requirements of  the 
permit, and the underlying statutory provisions.  In 
letters of 29 June 2001 and 13 July 2001 to the 
Fish and Wildlife Service and APHIS, respectively, 
the Commission urged the Service and APHIS to 
take necessary measures to ascertain the health and 
welfare of the bears and force the owners to im

prove the bears’ living conditions and the level of 
care being provided. 

After reinspecting the facility APHIS in
formed the Commission by letter of  20 July 2001 
that— 
• it was making continuing efforts to ensure that
the Circus satisfactorily addressed the identified 
problems to bring the facility into compliance; 
• an inspection conducted in late June 2001 had
found the facility to be in compliance; 
• it had no documented evidence that polar bears
cannot be maintained humanely in warm environ
ments, noting that the health and well-being of 
polar bears being housed at southern U.S. facilities 
did not appear to be adversely impacted. 

In late August 2001 the Puerto Rico Depart
ment of Natural Resources reported that the bears 
had been maintained in a transport vehicle for 24 
hours in very poor conditions and high tempera
tures while the Circus was moving to San Juan. 
Puerto Rican officials subsequently filed charges 
against the Circus for two violations of Puerto 
Rico’s animal protection laws.  In early March 2002 
the presiding judge acquitted the Circus of those 
charges. 

In October 2001 the Commission wrote to 
APHIS and the Fish and Wildlife Service recom
mending, among other things, that APHIS, in con
sultation with the Fish and Wildlife Service, un
dertake an immediate inspection of the facility by 
government and independent experts.  Details of 
that letter are discussed in the Commission’s 2001 
annual report. 

In November 2001 the Fish and Wildlife Ser
vice informed the Commission that APHIS had 
advised the Service that, although the Suarez 
Brothers Circus had been “... cited on occasion for 
noncompliance, the problems identified have been 
promptly corrected.”  The Service said it would 
continue to monitor the information received from 
APHIS regarding the Circus’ compliance with the 
requirements of  the Animal Welfare Act. The Fish 
and Wildlife Service further noted that it had 
opened an investigation concerning the origin and 
identity of one of the Circus’ bears and, if it ap
peared that violations of federal wildlife laws had 
occurred, it would refer the case for review and 
possible prosecution. Despite these assurances, 
the Commission continued to question the condi
tions under which the bears were being maintained. 
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In early 2002 the Commission learned that 
the Circus was planning to request authorization 
from the Fish and Wildlife Service to export the 
animals from Puerto Rico.  On 8 February 2002 
the Commission wrote to the Service requesting 
assurance that the Commission would be consulted 
before the issuance of  any CITES permit or other 
approval that would authorize export of the polar 
bears from Puerto Rico.  The Commission noted 
that one of the issues yet to be fully resolved was 
whether the marine mammal inventory and CITES 
documentation provided with the facility’s origi
nal permit application were accurate.  The Com
mission requested that the Fish and Wildlife Ser
vice provide an update as to— 
• where the Service’s enforcement investigation 
stood (i.e., whether it was still ongoing and, if  so, 
when it was expected to be completed); 
• what issues the Service was investigating; 
• which issues concerning the discrepancies noted
by the Commission and others remained outstand
ing and which had been resolved; 
• the specifics of any such resolution (what infor-
mation was reviewed and what conclusions were 
reached); and 
• what additional steps, if  any, the Fish and Wild
life Service planned to take with respect to these 
issues. 

On 21 March 2002 the Commission for
warded to the Fish and Wildlife Service a copy of 
a letter it had received from Dr. Pedro Nuñez, a 
private-practice veterinarian who had assisted Ser
vice personnel in obtaining hair and bucal/saliva 
samples from the polar bears.  The Commission 
noted that in his letter, Dr. Nuñez discussed his 
on-site observations of  the bears and his concerns 
about the animals’ welfare. The Commission fur
ther noted that Dr. Nuñez’ observations appeared 
to confirm several of  the Commission’s concerns. 

On 29 March 2002 the Commission re
sponded to questions concerning the Suarez polar 
bears that had been posed by members of the House 
Subcommittee on Fisheries Conservation, Wildlife, 
and Oceans following an 11 October 2001 hear
ing on the Marine Mammal Protection Act. Be
fore its transmittal to Congress, the Commission’s 
response was cleared by the Office of Management 
and Budget. The Subcommittee noted that the is
sue with the Suarez Circus polar bears had brought 
to light problems concerning traveling facilities that 
display marine mammals and with the administra

tive performance of  APHIS and the Fish and Wild
life Service. The Subcommittee therefore requested 
(1) the Commission’s position on the issue; (2) the 
Commission’s opinion as to whether APHIS or the 
Fish and Wildlife Service has sufficient regulatory 
ability under the Marine Mammal Protection Act 
or the Animal Welfare Act to seize the bears; (3) 
what the Commission believes the two Services 
should be doing to ensure the humane care and 
treatment of the bears; and (4) what regulatory er
rors the Commission believes occurred in the li
censing or permitting of  the Circus that allowed 
the animals to be imported into the United States. 

The Commission’s response noted that — 
(1) The Commission remained concerned about
care being provided to the Suarez Circus polar bears. 
If reports and videotapes provided to the Com
mission by animal welfare groups accurately por
tray the conditions under which the animals are 
being maintained, it appears that either the Circus 
has failed to meet the applicable care and mainte
nance standards or the “minimum standards” pro
mulgated by APHIS are too minimal to accomplish 
the stated goal of  the Animal Welfare Act.  In this 
regard, the Commission explained that— 
• the controversy concerning the bears’ care and
maintenance underscores problems with relying on 
subjective standards to measure compliance under 
the Animal Welfare Act (e.g., what constitutes ac
ceptable temperature ranges for marine mammals); 
• steps had not been being taken to determine 
whether the Circus was complying with the require
ments concerning facility temperatures during those 
times when inspectors were not present. There 
apparently was no heightened requirement for the 
facility to demonstrate ongoing compliance even 
after repeated problems had been documented; and 
• questions remained as to the adequacy of the
Circus’ veterinary program and the appropriateness 
of  its training methods. As a related matter, APHIS’ 
dismissal of  the Commission’s request for copies 
of the bears’ medical records failed to recognize 
the oversight function and unique role of the Com
mission concerning activities of federal agencies 
pertaining to marine mammals; 

(2) Both APHIS and the Fish and Wildlife
Service can, under their respective authorities, seize 
animals under certain circumstances.  However, 
APHIS had indicated that their inspector had “not 
observed signs of  animal suffering that would 
prompt confiscation of  the animals.”  Neverthe
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less, the Commission noted, section 104(e) of the 
Marine Mammal Protection Act arguably provides 
sufficient authority for the Fish and Wildlife Ser
vice to seize animals if their health or welfare is 
jeopardized by a facility’s noncompliance with care 
and maintenance standards before completing the 
procedures for revoking a permit. 

(3) The most crucial thing that APHIS should 
be doing to determine the adequacy of  the Circus’ 
care and maintenance program would be to con
duct an unannounced, interagency inspection in
volving APHIS, the Fish and Wildlife Service, the 
Commission, and appropriate outside experts.  In 
addition, APHIS needed to take steps to enhance 
its ability to monitor compliance by the Circus dur
ing those times when its inspectors are not present; 
review the appropriateness of maintaining polar 
marine mammals in outdoor facilities in tropical 
environments; set specific performance criteria 
with respect to allowable temperatures for the 
maintenance of the Suarez polar bears; and clarify 
its position concerning the legality and appropri
ateness of using training methods that involve the 
striking or prodding of  the animals.  The Commis
sion also identified the need for the Fish and Wild
life Service to bring its investigations of  the iden
tities and origins of the Suarez Circus bears to a 
swift conclusion and take any remedial action that 
might be warranted. 

(4) In the Commission’s view, there were at 
least two things that the reviewing agencies should 
have done before authorizing the importation of 
the Suarez Circus polar bears that were not done. 
The Fish and Wildlife Service should have done 
more to resolve questions concerning the accuracy 
of the CITES documentation and the identities and 
origins of  the bears. APHIS should have made a 
more concerted effort to ascertain compliance with 
all aspects of the applicable care and maintenance 
requirements at the outset, including a review of 
the facility’s plans for maintaining temperatures 
within an acceptable range and for providing vet
erinary care. 

On 27 March 2002 the Fish and Wildlife Ser
vice published notice in the Federal Register that the 
Suarez Circus had applied for a CITES permit to 
reexport the polar bears.  On 28 March 2002 the 
Commission staff advised the Fish and Wildlife 
Service that, although the Commission did not rou
tinely review such permits, in this instance it was 
interested in reviewing the application. However, 

because the information provided was incomplete, 
the Commission could not begin its review. 

On 8 April 2002 the Fish and Wildlife Ser
vice responded to three of  the Commission’s pre
vious letters (29 June 2001, 4 October 2001, and 
8 February 2002), all of which are discussed in the 
previous annual report.  Key issues the Service 
addressed were (1) the agencies’ views on the cred
ibility and use of  information supplied by the pub
lic, nongovernmental organizations, and scientists; 
(2) the timing and format in which the Commission’s 
positions on broad policy issues are delivered; and 
(3) the agencies’ respective roles and responsibili-
ties concerning permitting under the Marine Mam
mal Protection Act. 

In its response to the Commission’s 29 June 
2001 letter, which had requested clarification from 
the Fish and Wildlife Service regarding its consul
tative process with APHIS and steps taken by the 
applicant (i.e., the Suarez Brothers Circus) to clarify 
numerous discrepancies in inventory and CITES 
documentation, the Service noted that— 
• the Fish and Wildlife Service recognizes and sup
ports APHIS authority as the implementing agency 
for the Animal Welfare Act and its expertise in 
evaluating the ability of a licensee to provide for 
the adequate care and maintenance of marine mam
mals.  Based on consultations with APHIS, the Fish 
and Wildlife Service was satisfied that the Circus 
could adequately provide for the care and mainte
nance of  the animals. 
• discussions concerning the Circus’ pending ap-
plication and compliance issues had occurred on 
several occasions at monthly interagency meetings. 
Inspection reports concerning the Circus’ compli
ance with Animal Welfare Act provisions should 
be requested directly from APHIS; 
• before issuing the permit authorizing importa
tion of  the bears, the Fish and Wildlife Service 
had requested and received additional information 
from the Circus concerning CITES documentation 
and the origins of  the bears.  This information led 
the Service to conclude that the information was 
adequate to determine that the animals were ob
tained in a manner consistent with the requirements 
of the Marine Mammal Protection Act. 

Concerning the Commission’s letter of  4 Oc
tober 2001, which had expressed concerns about 
the origin of the bears, the care and maintenance 
of the bears by the Circus, and whether the Circus 
was providing an education or conservation pro
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gram as required by the Marine Mammal Protec
tion Act, the Service noted that— 
• the Service has continued to consult, on both a 
formal and informal basis, with APHIS.  APHIS 
considered the Circus to have satisfactorily cor
rected previous problems concerning noncompli
ance with the applicable Animal Welfare Act stan
dards. 
• had the Circus been found guilty of violating
Puerto Rican animal protection laws, the Fish and 
Wildlife Service would have addressed the viola
tion appropriately.  However, the judge found the 
Circus not guilty of that charge. 
• the Fish and Wildlife Service’s Division of  Law 
Enforcement had investigated the Circus’s perfor
mance to evaluate the conservation program be
ing offered. Based on that evaluation, the Service 
requested and received additional information from 
the Circus concerning its conservation and educa
tion program. Subsequent complaints concerning 
the consistency of  the Circus’ conservation mes
sage with the public display permit requirements 
of the Marine Mammal Protection Act had 
prompted the Service to continue to investigate 
the matter. 
• the Fish and Wildlife Service must base its ac
tions on information that can be reasonably sub
stantiated as fact. In this regard, based on specific 
information provided and questions raised by Zoo 
Atlanta in July 2001, the Service initiated an in
vestigation into the identity of one of the Circus’ 
bears.  This led to the bear being seized by the Ser
vice when it was learned that the bear in question 
was not that claimed by the Circus.  In contrast, 
the Service did not believe that the information 
submitted by animal rights groups was sufficient 
to prompt an investigation. 
• the Service, in consultation with APHIS, contin
ues to monitor the activities of  the Circus. 

In regard to the Commission’s 8 February 
2002 letter, which had raised several concerns re
garding the Circus’ application for a permit to au
thorize reexport of the bears, the Fish and Wildlife 
Service stated that— 
• the Circus’ re-export application would be re-
viewed, and a determination made, based on crite
ria for a CITES reexport certificate and consistent 
with the Service’s regulations and applicable co
mity requirements. 
• as discussed at interagency liaison meetings, the
Service believed that the CITES certificate from 

Jamaica, under which import had been allowed, had 
inaccurately recorded original CITES information 
regarding some of  the animals.  The Service be
lieved that these inaccuracies reflect a problem with 
the issuance of certificates associated with the 
movement of the animals through several differ
ent countries and not, per se, false documentation. 
• the Service was waiting for receipt of  additional 
clarifying information before taking final action on 
the reexport application.  The Service also provided 
the Commission with a copy of the Circus’ amended 
CITES application and a copy of  the Service’s let
ter to the Circus requesting additional information 
in support of the application. 

On 7 August 2002 the Fish and Wildlife Ser
vice provided the Commission with the informa
tion the Suarez Brothers Circus had submitted in 
support of its application for a CITES reexport 
certificate. The Commission commented on the 
reexport permit request on 11 September 2002. The 
Commission noted that a crucial consideration in 
determining whether or not to issue a CITES re
export permit was whether the applicant had made 
a sufficient showing that the bears had been ac
quired lawfully.  The Commission believed that 
heightened scrutiny of  the information submitted 
was appropriate, inasmuch as one of the bears im
ported by the Circus had already been conclusively 
determined not to be the bear it was purported to 
be in the original application. The Commission 
noted that specific information as to how that 
misidentification occurred would be useful in de
termining the likelihood that there may be other 
misrepresentations concerning the identities and 
origins of the other bears maintained by the Cir
cus.  Other concerns identified by the Commission 
included— 
• the lack of  source information (e.g., bills of  sale, 
wills, or other contemporaneous documentation) 
for some, if not all, of the referenced transactions; 
• the lack of  CITES permits for each of  the trans
actions that involved export of the bears from other 
countries; 
• uncertainty as to whom two bears had been sold
or transferred in the 1980s; 
• notarized statements of transfers that contained
no indications of the bears’ identities; and 
• an explanation of the basis for changes that had
been made to the Jamaican CITES reexport cer
tificate issued in 26 May 2001. 
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The Commission requested that the Fish and 
Wildlife Service provide it with a copy of  a docu
ment sent to the Service from the Canadian gov
ernment on 5 July 2002 that apparently raised ad
ditional questions concerning the identities of two 
bears exported from Canada to Germany during 
the 1980s. The Commission also requested that it 
be sent any other documents relevant to the bears’ 
origin or chain of ownership that had not yet been 
provided, noting its belief that additional, contem
poraneous documentation was needed to validate 
the identities of the animals and to meet the regu
latory permit issuance criteria.  The Commission 
suggested that, absent a sufficiently documented 
chain of custody establishing the animals’ identi
ties, genetic analyses be conducted and age esti
mates made to determine if glaring inconsisten
cies existed between those results and the Circus’ 
claims of  the bears’ origins.  The Commission also 
suggested that the animals be examined to deter
mine if they have mouth tattoos or other markings 
that may help identify or help trace their origins. 

In addition, the Commission expressed con
cern about the Circus’ ability and commitment, as 
the recipient facility (in this case the Circus would 
be both the exporting and receiving facility), to 
meet two of the comparability requirements of the 
Marine Mammal Protection Act — that it continue 
to meet care and maintenance standards that are 
comparable with those applicable to U.S. facilities 
under the Animal Welfare Act, and that it offer an 
adequate educational or conservation program. 
With respect to these requirements, the Commis
sion noted that the Circus had had a spotty record 
of compliance with APHIS regulations while in the 
United States and did not initially come into com
pliance with those regulations until additional 
equipment (e.g., chillers and fans) had been ob
tained. The Commission noted that it was not clear 
that all of this equipment would accompany the 
facility when it leaves Puerto Rico.  Therefore, the 
Commission recommended that the Fish and Wild
life Service ascertain precisely what arrangements 
had been or would be made to ensure that the air 
and water temperatures within the facility will be 
maintained at acceptable levels if the bears are 
exported. As for the requirement that educational 
materials be provided to the public by the Circus, 
the Commission noted that it was not clear whether 
the Circus intended to continue to provide such 
materials if the bears were exported or when the 

current supply of brochures was exhausted or 
whether the Circus would obtain copies of the edu
cational materials in languages other than Spanish. 
The Commission recommended that the Service 
ascertain the Circus’ plans in this regard and ob
tain the necessary assurances that appropriate ma
terials would be provided to the public on an on
going basis. 

More generally, the Commission requested the 
Service to indicate (1) whether it agreed that meet
ing the comparability requirements of section 
104(c)(9) of the Marine Mammal Protection Act 
is a continuing obligation that the Circus would 
need to meet if  the bears were exported and, if  so, 
(2) what steps it intended to take to ensure that
the Circus continued to meet those requirements. 

Of more immediate concern, the Commission 
questioned whether the Circus, which was at that 
time traveling in St. Thomas (U.S. Virgin Islands) 
and St. Maarten (Netherlands Antilles) without the 
bears, was continuing to “maintain facilities for the 
public display of marine mammals that are open 
to the public on a regularly scheduled basis ...” as 
required by the Marine Mammal Protection Act. 

In view of these concerns, the Commission 
concluded that the documentation provided by the 
Circus fell short of that necessary to make the re
quired findings under the Fish and Wildlife Service’s 
regulations. 

In late October 2002 the Commission was 
contacted by an attorney from the U.S. Attorney’s 
Office in Puerto Rico who had accompanied local 
Department of Natural Resources officers on a visit 
to the Circus’ facility in Yabucoa, Puerto Rico, 
where the bears were being maintained while the 
Circus was touring other islands in the Caribbean. 
The attorney alleged that the animals were living 
in “a deplorable state.” She noted, among other 
things, that the animals’ skin was broken as a re
sult of fleas and ticks, the bears were being main
tained in a very small tent with a mud floor, and 
ducks and stray dogs were allowed to wander in 
and out of the tent. She indicated that consulta
tions between the Department of Justice and the 
Fish and Wildlife Service’s Division of  Law En
forcement were under way to explore options avail
able for addressing the situation. 

Rather than relying on second-hand informa
tion as to the conditions under which the bears 
were being maintained, the Commission, on 5 No
vember 2002, sent a member of its Committee of 
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Scientific Advisors with experience as a polar bear 
curator to meet with Fish and Wildlife Service en
forcement agents and to visit the Yabucoa site.  He 
reported the existence of substandard conditions 
and practices and believed the situation at the fa
cility to be unsuitable. He identified several rea
sons why he thought the situation was not likely to 
improve and had the potential to get significantly 
worse. He reported that the chilling system for the 
tent and pools had apparently been malfunction
ing and that the system might be removed because 
of  the facility’s nonpayment to the company that 
owned it. Without this cooling equipment, the 
bears would be exposed to what he considered to 
be intolerable temperatures for polar bears.  He also 
noted that, if a bear were to become seriously ill, 
there was no demonstrated ability for the facility 
to isolate it from direct exposure to the other bears 
unless the transport cage were used to house only 
the sick animal, requiring the other bears to be kept 
in the tent enclosure the entire time. The Com
mission provided the report to the Fish and Wild
life Service on 6 November 2002. 

That same day, the Commission learned that 
Fish and Wildlife Service enforcement officers had 
seized the bears because of several alleged viola
tions of the Marine Mammal Protection Act and 
the applicable permit, including the failure to pro
vide a public display facilitiy open to the public on 
a regularly scheduled basis; failure to provide edu
cational materials to the public, and failure to main
tain the bears in humane and healthful conditions. 
At the time of the seizure, a team of veterinarians 
was on site to examine the animals and administer 
any necessary medical treatment. On 19 Novem
ber 2002 the bears, accompanied by a bear expert 
from the American Zoo and Aquarium Associa
tion and a veterinarian, were flown to their even
tual destinations at three accredited U.S. mainland 
zoos.  One bear died in transit. The American Zoo 
and Aquarium Association is performing a necropsy 
to identify the cause of death. Those results were 
pending at year’s end.   The other five bears were 
reported to be gaining weight and doing well in 
their new zoos. 
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3 January	 Commerce, commenting to the National Marine Fisheries Service on a request from the California 
Department of  Transportation for authorization to take small numbers of  California sea lions, Pacific 
harbor seals, and gray whales by harassment incidental to construction to replace the east span of the San 
Francisco-Oakland Bay Bridge; concurring with the Service that small numbers of  these species are likely to 
be taken by harassment and that such take is likely to be negligible; and agreeing that the authorization 
should be granted, provided that all reasonable measures are taken to ensure the least practicable impact on 
the species and that visual monitoring prior to and during pile-driving operations will be adequate to detect 
all marine mammals within the safety zone. 

7 January	 Commerce, public display permit, Funtime, Inc., d/b/a Six Flags Worlds of  Adventure. 

14 January	 Commerce, photography/filming permit, Daniel J. Cox. 

23 January	 Interior, permit to import one polar bear mount for the purpose of  public display, The Newark Museum. 

23 January	 Commerce, commenting to the National Marine Fisheries Service on cooperative management of  marine 
mammals in Alaska; noting that, based on  presentations at the Commission’s 2001 annual meeting, 
significant progress has been made but that a lack of funding seems to be a central issue for most 
management efforts; noting that a number of areas are in need of further development; recommending 
that the Service work with Alaska Native organizations to develop and implement a cooperative agreement 
for ice seals; recommending that Service scientists work closely with Native hunters and Native organizations 
to develop and expand biosampling efforts and address questions related to the conservation of  walruses, 
harbor seals, and ringed seals; and encouraging the Service and Alaska Native organizations to learn from 
existing, co-management models. 

30 January	 State of Hawaii, commenting to the Hawaii Division of Aquatic Resources on the proposed adoption of 
administrative rules to designate state waters in the Northwestern Hawaiian Islands as a marine fisheries 
management area; supporting adoption of the proposed rules; recommending that the rules specify that 
management actions within state waters be as consistent as possible with those of  the National Reserve; 
recommending that ecosystem management be based on a precautionary management approach 
implemented through close cooperation between the Division and the federal agencies responsible for the 
region’s two National Wildlife Refuges and the Coral Reef  Ecosystem Reserve; and suggesting that the 
language on prohibited activities be expanded to include a prohibition on the intentional discharge of any 
waste materials other than cooling waters or engine exhaust. 

7 February	 Commerce, amendment of  scientific research permit, James Harvey. 

7 February	 Interior, scientific research permit, Charles Grossman, Xavier University. 

15 February	 Commerce, amendment of  scientific research permit, Northeast Fisheries Science Center. 

19 February	 Environmental Protection Agency, commenting on the agency’s intent to develop regulations under the 
Clean Water Act on standards for cooling water intake structures at existing facilities; expressing concern 
about the possible effects on endangered Florida manatees; recommending that the regulations include a 
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provision to defer requirements for Florida power plants that attract substantial numbers of manatees to 
their outfalls if compliance would significantly alter or disrupt thermal discharges during winter months 
until a plan of action has been developed to ensure that Florida manatees would not be significantly affected 
by power plant alterations; and recommending that the agency initiate consultations with the Fish and 
Wildlife Service pursuant to section 7 of  the Endangered Species Act and prepare an environmental impact 
statement on the proposed regulations. 

5 March	 Commerce, scientific research permit, Jennifer Moss Burns. 

6 March	 Commerce, authorization to transfer animals to the U.S. Navy pursuant to the National Defense 
Authorization Act of 1986. 

11 March	 Commerce, commenting to the National Marine Fisheries Service on a request from the U.S. Coast Guard 
seeking authorization to take small numbers of  harbor porpoises, killer whales, Dall’s porpoises, harbor 
seals, California sea lions, and elephant seals incidental to collecting marine seismic reflection data in the 
Straits of  Georgia region of  Washington State; concurring with the Service that only small numbers are 
likely to be taken by harassment and that such take is likely to be negligible; agreeing that the authorization 
should be granted provided that the monitoring program is carried out as described in the application, and 
that, if there is any indication that animals are being adversely affected, air gun transmissions be suspended 
while the Service considers whether authorization under section 101(a)(5)(A) of  the Marine Mammal 
Protection Act is needed. 

20 March	 Commerce, permit to import one beluga whale for the purpose of  public display, Sea World, Inc. 

22 March	 Commerce, commenting to the National Marine Fisheries Service on the draft “Status Review of 
Southern Resident Killer Whales (Orcinus orca) from the Pacific Northwest”; agreeing with the Service’s 
biological review team that the southern resident population of killer whales is a reproductively discrete 
population; noting that the biological review team was unable to resolve whether the population constitutes 
a distinct population segment; recommending that the draft status review be expanded to consider other 
criteria for significance as indicated by (1) the findings of Congress when it passed the Endangered Species 
Act and (2) the stated purpose of the Act, including an analysis of the ecological significance of the 
population to the marine ecosystems of  the northeast Pacific; and recommending that the Service act in a 
precautionary manner to ensure the recovery and conservation of  the southern resident killer whale 
population. 

25 March	 Commerce, permit to import two killer whales for the purpose of  public display, Funtime, Inc., d/b/a Six 
Flags Worlds of Adventure. 

2 April	 Commerce, amendment of  scientific research permit, Daniel Costa. 

2 April	 Commerce, scientific research permit, Jennifer A. Hurley. 

3 April	 Commerce, commenting to the National Marine Fisheries Service on a proposed rule concerning public 
display permits under the Marine Mammal Protection Act; expressing support for adoption as final 
regulations with certain exceptions; noting that the proposed rule is confusing and fails to adequately 
address several important issues, particularly with respect to the export of marine mammals; and 
encouraging the Service to work with interested parties to design a system that assures that marine 
mammals exported from the United States will be well cared for while maintained in captivity, that more 
realistically reflects the ability of  the Service and other U.S. agencies to identify and correct problems at 
foreign facilities, and that avoids creation of unnecessary barriers to the exchange of marine mammals 
among qualified facilities. 

15 April	 Commerce, commenting to the National Marine Fisheries Service on a request from the Department of 
the Air Force on behalf of the Boeing Company seeking authorization to take small numbers of Pacific 
harbor seals by harassment incidental to activities related to the Delta IV/Evolved Expendable Launch 
Vehicle (EELV) at Vandenberg Air Force Base, California; concurring with the Service that only small 
numbers are likely to be taken by harassment and that such take is likely to be negligible, provided that (1) all 
reasonable measures are taken to ensure the least practicable impact on harbor seals and any other species 
that might be disturbed during the activities, and (2) mitigation and monitoring activities are carried out as 
described in the Service’s Federal Register notice and the application; and recommending that the Service assess 
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whether the monitoring required as a condition of this authorization and other authorizations concerning 
Delta Mariner vessel operations and maintenance dredging activities will be adequate to detect possible non-
negligible cumulative effects. 

26 April	 Interior, commenting to the Minerals Management Service on the draft “Programmatic Environmental 
Assessment for Geological and Geophysical Exploration for Mineral Resources on the Gulf  of  Mexico 
Outer Continental Shelf ”; noting that the document provides an excellent summary and analysis of 
available information on the marine mammal fauna of the northern Gulf of Mexico and the effects of 
anthropogenic sound on marine mammals; noting, however, that the document does not provide an 
adequate basis for concluding that (1) geological and geophysical activities, by themselves and in 
combination with other exploration and development activities, will have negligible effects on marine 
mammal stocks in the Gulf of Mexico or (2) the proposed mitigation measures will be adequate to insure 
that any effects on marine mammals will be negligible; suggesting that significance criteria set forth in the 
draft environmental assessment be reviewed and clarified to ensure that they address the intents and 
provisions of the National Environmental Policy Act and the Marine Mammal Protection Act; and 
suggesting that (A) a power analysis be conducted to determine whether periodic aerial surveys and/or 
surveys from vessels carrying out acoustic surveys would be capable of  detecting non-negligible, 
population-level changes caused by exploration or development activities in the northern Gulf; (B) the 
Service consult with the National Marine Fisheries Service and the oil and gas industry on the design, 
funding, and implementation of  an appropriate monitoring program; and (C) the Service modify the 
environmental assessment accordingly and include in the monitoring program the measures necessary to 
assure that oil and gas exploration and development activities in the northern Gulf of Mexico have 
negligible effects on marine mammals. 

29 April	 Interior, permit to import polar bear parts for the purpose of scientific research, Annalisa Berta, San Diego 
State University. 

29 April	 Commerce, commenting to the National Marine Fisheries Service on a request from the U.S. Geological 
Survey seeking authorization to take small numbers of  marine mammals by harassment incidental to 
collecting marine seismic reflection data off  southern California; concurring with the Service that only small 
numbers of marine mammals are likely to be taken by harassment and that such take is likely to be 
negligible; recommending that, before authorizing taking incidental to nighttime operations, the Service 
consult with the applicant to ensure that any marine mammals approaching or entering the designated safety 
zone around the sound source can be detected in time to stop operations; the Service require that marine 
mammal approaches closer than the proposed safety zones be monitored and that the sound source be 
shut down if the animals show signs of distress; and the applicant be required to identify the species and 
numbers of  marine mammals observed approaching and entering the designated safety zones during the 
day and during the night in the initial and final reports. 

29 April	 Commerce, commenting to the National Marine Fisheries Service on a request from the Alberta Energy 
Company Ltd. Oil and Gas, USA, Inc., for authorization to take small numbers of bowhead whales, beluga 
whales, gray whales, killer whales, harbor porpoises, ringed seals, bearded seals, spotted seals, polar bears, 
and walruses (authorization being requested from the FWS) by harassment incidental to (1) moving a steel 
drilling caisson from Port Clarence, Alaska, through the Bering Strait to the McCovey Prospect in the 
Beaufort Sea, (2) refueling and re-supplying the caisson at the McCovey Prospect, and (3) conducting 
exploratory drilling activities during the winter at the McCovey Prospect; concurring with the Service that 
only small numbers of marine mammals are likely to be taken by harassment and that such take is likely to 
be negligible, provided that the Service is satisfied that the proposed mitigation and monitoring activities 
will be adequate to detect marine mammals in the vicinity of the proposed operations and ensure that 
marine mammals are not being taken in unanticipated ways or numbers; and require the applicant to 
develop an on-ice seal monitoring plan for the exploratory drilling phase of the proposed operations; and 
ensure that the plan is adequate to (1) identify the locations of seal lairs and other structures within a 
specified distance of the drilling operations and support activities and (2) to determine if the proposed 
drilling activities result in unanticipated disturbance of seals or seal habitat. 

8 May	 Commerce, commenting to the National Marine Fisheries Service on a request from the American 
Petroleum Institute seeking authorization to take by harassment small numbers of bottlenose dolphins 
and spotted dolphins incidental to the removal of oil and gas drilling and production structures in the Gulf 
of  Mexico; concurring with the Service that the proposed activity will likely take only small numbers of 
dolphins by harassment and that such taking, during the one-year period of the authorization, will likely 

229




Marine Mammal Commission – Annual Report 2002 

have only a negligible impact on the species, provided that the removals are done as described in the 
application and that no animals are present within the ranges at which tissue and hearing damage could 
occur when explosives are used; and recommending that the Service’s final regulations clarify that 
detonations be postponed if any one of three monitoring methods (aerial, shipboard, or subsurface 
surveillance) is precluded by weather and/or sea conditions. 

10 May	 Commerce, commenting to the National Marine Fisheries Service on a request by the California 
Department of  Transportation seeking authorization to take small numbers of  Pacific harbor seals 
incidental to seismic retrofitting of  three bridges spanning Humboldt Bay in Humboldt County, California; 
concurring with the Service that (1) only small numbers of  harbor seals are likely to be taken by harassment, 
(2) the short-term impact of pile-driving and associated activities should result in no more than a temporary
modification in the behavior of harbor seals, and (3) the proposed action will have a negligible impact on 
Pacific harbor seal populations in Humboldt Bay and along the California coast; recommending that, prior 
to issuing the authorization, the Service obtain  clarification from the applicant concerning plans to monitor 
and mitigate certain pile-driving noise and be satisfied that visual monitoring prior to and during pile-
driving operations is adequate to detect all marine mammals within the project safety zone; and reiterating 
the Commission’s concern that an across-the-board redefinition of  temporary threshold shift as 
constituting level B harassment inappropriately dismisses possible injury that can result from repeated or 
long-term exposure to such sounds. 

14 May	 Commerce, commenting to the National Ocean Service on the draft “Hawaiian Islands Humpback Whale 
National Marine Sanctuary Management Plan”; recommending that the draft plan be adopted subject to 
modifications based on public and agency comments; the sanctuary managers, in consultation with the 
National Marine Fisheries Service, revise the existing whale-watching regulations for the sanctuary and 
adjacent waters off Hawaii to incorporate restrictions on vessel speeds near humpback whales; the draft plan 
be revised to accelerate the schedule for considering other marine resources, including Hawaiian monk seals, 
that might be added to the scope of sanctuary management; the draft plan be expanded to include 
provisions for developing a voluntary code of conduct for responsible whale-watching by commercial 
operators using sanctuary waters; and the description of activities to enhance communication between 
scientists, managers, and user groups be expanded to include annual meetings of researchers and managers 
to exchange information. 

17 May	 Commerce, commenting to the National Ocean Service on the draft “Reserve Operations Plan for the 
Northwestern Hawaiian Islands Coral Reef  Ecosystem Reserve”; recommending that the final plan (1) 
incorporate all comments made by the Advisory Council for the Northwestern Hawaiian Islands Coral 
Reef  Ecosystem Reserve on the February 2002 draft plan, (2) emphasize the purposes of  the Reserve as 
stated in Executive Order 13178, (3) include conservation and recovery of  Hawaiian monk seals as a 
prominent feature, (4) establish a strategy to deal expeditiously with the regulation and enforcement of 
activities that occur within the Reserve and in adjacent conservation areas, and (5) provide a more complete 
and detailed strategy to address research and monitoring activities within the Reserve. 

23 May	 Commerce, commenting to the National Ocean Service on the key issues to be addressed in converting 
the Northwestern Hawaiian Islands Coral Reef  Ecosystem Reserve into a National Marine Sanctuary; 
recommending that (1) any action to designate the Reserve as a National Marine Sanctuary, include the 
precautionary management principle and the other management provisions set forth in Executive Order 
13178, and (2) during the process of  considering National Marine Sanctuary status for the Reserve, the 
Service (a) address jurisdictional boundary issues with the State of  Hawaii and the U.S. Fish and Wildlife 
Service and logistical and resource needs, (b) develop and implement a plan to assess and monitor marine 
resources, (c) establish a cooperative interagency agreement with the involved federal and state management 
agencies, and (d) develop management measures concerning the activities of researchers and visitors to the 
Northwestern Hawaiian Islands. 

30 May	 Commerce, scientific research permit, Northwest Fisheries Science Center. 

30 May	 Commerce, scientific research permit, National Marine Mammal Laboratory. 

30 May	 Interior, renewal of  scientific research permit, Alaska Science Center, U.S. Geological Survey. 

31 May	 Commerce, recommending to the National Marine Fisheries Service the temporary closure of  the Great 
South Channel right whale critical habitat area to gillnet and lobster fishing to protect an exceptionally large 
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concentration of feeding North Atlantic right whales. 
12 June Commerce, amendment of  scientific research permit, Terrie Williams, Long Marine Laboratory. 

12 June	 Interior, scientific research permit, Charles Grossman, Xavier University. 

26 June	 Commerce, amendment of  scientific research permit, Peter L. Tyack. 

26 June	 Interior, offering general comments to the U.S. Fish and Wildlife Service on the Service’s draft stock 
assessment reports for the Pacific walrus, polar bear (two stocks), and Alaska sea otter (three stocks). 

26 June	 Commerce, authorization to continue scientific research after the accidental death of a beluga whale, National 
Marine Mammal Laboratory. 

28 June	 Interior, commenting to the U.S. Fish and Wildlife Service on a proposed rule to establish a process for 
issuing exemptions to those involved in regulated activities in the Barge Canal manatee refugee in Brevard 
County, Florida, noting that the proposed regulations seem to be inappropriate and would send a 
conflicting message to the regulated public on the importance of previously adopted refuge regulations; 
recommending that (1) the use of  any technological device (e.g., acoustic beams or side-scan sonar) to detect 
manatees in the Barge Canal be contingent on its demonstrated effectiveness, (2) the public be allowed a full 
opportunity to review mitigation measures that would be in place to protect manatees under a proposed 
exemption, (3) the public be given an opportunity to comment on any terms and conditions that would be 
applicable under an exemption; and (4) any exemption be revoked if it is determined that there is more than 
a negligible risk of taking manatees or impeding recovery of the species. 

28 June	 Commerce, amendment of  scientific research permit, Sam H. Ridgway. 

2 July	 Commerce, scientific research/photography/video permit, Andrew R. Szabo. 

2 July	 Interior, scientific research permit, Hubbs-Sea World Research Institute. 

2 July	 Interior, scientific research permit, Diedrich Beusse. 

10 July	 Commerce, providing nominations to the National Marine Fisheries Service for memberts of expert panels 
to review certain aspects of  the Service’s research on the effects of  chase and encirclement of  dolphins in the 
eastern tropical Pacific tuna fishery. 

16 July	 Commerce, amendment of  scientific research permit, Leszek Karczmarski. 

16 July	 Interior, amendment of  scientific research permit, Iskande L. V. Larkin. 

24 July	 Commerce, commenting to the National Marine Fisheries Service on the draft 2002 stock assessment 
reports for marine mammals in the U.S. Atlantic, Pacific, and Alaska regions. 

26 July	 Interior, amendment of  scientific research permit, Biological Resources Division, U.S. Geological Survey, 
Santa Cruz, California. 

2 August	 Commerce, commenting to the National Marine Fisheries Service on the “Environmental Assessment on 
the Effects of  the National Marine Fisheries Service Permitted Scientific Research Activities on Threatened 
and Endangered Steller Sea Lions”; and four scientific research permits -- Randall W. Davis, Glenn R. Van 
Blaricom, Oregon Department of  Fish and Wildlife, Alaska SeaLife Center 

6 August	 Interior, amendment of  scientific research permit, office of  Marine Mammal Management, U.S. Fish and 
Wildlife Service. 

6 August	 Commerce, commenting to the National Marine Fisheries Service on a request by the Naval Air Weapons 
Station, China Lake, seeking authorization to take small numbers of northern elephant seals, harbor seals, 
California sea lions, and northern fur seals by harassment in the vicinity of San Nicolas Island, California, 
incidental to anticipated target missile launches; concurring with the Service’s preliminary determinations that 
only small numbers of those species would likely be taken by harassment incidental to some of the 
anticipated launches, (2) the short-term impacts of the launches and associated activities would likely result 
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in no more than temporary behavioral modification and (3) the harassment would likely have negligible 
effects on the affected stocks; reiterating its belief  that the Service’s efforts to redefine level B harassment 
administratively to include only “biologically significant” disturbance is ill-advised and contrary to the 
statutory definition of the term; recommending that (A) prior to issuing the requested authorization, the 
Service assure that the applicant’s monitoring program is sufficient to detect the effects of  the proposed 
target launches, (B) the authorization specify that, if a death or serious injury of a seal or sea lion occurs that 
appears to be related to target launch activities, operations be suspended while the Service determines 
whether steps can be taken to avoid further injuries or deaths or whether an incidental-take authorization 
under section 101(a(5)(A) of  the Marine Mammal Protection Act is needed, (C) the Service consult with the 
Navy to determine whether it would be appropriate to seek a more comprehensive, five-year authorization 
for harassment and other possible types of  taking under section 101(a)(5)(A) and (D) the Service advise the 
applicant to consult with the Fish and Wildlife Service concerning the need for an authorization to take 
small numbers of sea otters incidental to the proposed activities. 

8 August	 Interior, amendment of  scientific research permit, New College of  the University of  South Florida. 

9 August	 State of  Florida, commenting to the Florida Fish and Wildlife Conservation Commission on a petition to 
remove the Florida manatee from Florida’s list of  endangered and threatened species; expressing the view 
that the current definitions of  the World Conservation Union and the State of  Florida to identify 
endangered and threatened species are fundamentally flawed and inappropriate for marine mammals, sea 
turtles, and perhaps certain other long-lived species; recommending that the State develop a new set of 
species’ classification definitions that will trigger management actions in time to prevent a species from 
deteriorating to a point where its chances of recovery are undermined. 

16 August	 Commerce, permit to import one harbor seal for the purpose of  public display, Point Defiance Zoo and 
Aquarium. 

16 August	 Commerce, permit to import one Steller sea lion for the purpose of scientific research, Mystic Aquarium. 

16 August	 Commerce, amendment of  scientific research permit, Center for Coastal Studies. 

16 August	 Commerce, scientific research permit, Robert A. Garrott. 

16 August	 Commerce, scientific research permit, National Marine Mammal Laboratory. 

23 August	 Commerce, amendments of  four scientific research permits -- Jan Straley, Craig Matkin, North Gulf  Oceanic 
Society, Dena Matkin. 

23 August	 Commerce, scientific research permit, Markus Horning, Department of  Marine Biology, Texas A&M 
University. 

23 August	 Commerce, amendment of  scientific research permit, Ocean Alliance/Whale Conservation Institute. 

27 August	 Commerce, scientific research permit, Southeast Fisheries Science Center. 

30 August	 Sakhalin Energy Investment Company Ltd., commenting on the “Western Gray Whale Protection Plan: A 
Framework for Monitoring and Mitigation Measures Related to Sakhalin Energy Oil and Gas Operations on 
the Northeast Coast of Sakhalin Island, Russia”; noting that the plan provides a useful conceptual basis for 
identifying and describing potential effects of oil and gas operations on the western gray whale and a useful 
basis for identifying needed research and for implementing mitigation and prevention measures; and 
pointing out shortcomings in the plan due to insufficient information on potential interactions between oil 
and gas operations and gray whales, and vagueness of descriptions of mitigation and protection measures. 

30 August	 Commerce, commenting to the National Marine Fisheries Service on a request from the California 
Department of  Transportation seeking renewal of  its authorization to take small numbers of  harbor seals 
and California sea lions incidental to structural modification of the Richmond-San Rafael Bridge; concurring 
with the Service’s preliminary determinations that changes to the work period are reasonable; noting, 
however, that the application did not provide the rationale for shifting the work zone closer to hauled-out 
seals, sufficient information for evaluating the potential effects of  doing so, or discuss (a) whether 
expansion of the work area might cause further disturbance to the seals or cause seals to abandon Castro 
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Rocks altogether or (b) whether there are alternative haul-out sites near Castro Rocks; recommending that 
the Service request this information from the applicant to ensure that the proposed expansion of  the work 
area would have no more than a negligible effect. 

4 September	 Commerce, scientific research permit, Gregory D. Bossart, Harbor Branch Oceanographic Institution. 

10 September	 Interior, commenting to the U.S. Fish and Wildlife Service on the findings and recommendations of  the 
Commission’s 15-17 April 2002 Hawaiian monk seal program review; commending the Service, the Navy, 
and the Coast Guard for their continuing efforts to clean up contaminants in the Hawaiian Islands National 
Wildlife Refuge and the Midway Atoll National Wildlife Refuge; and recommending that the Service (1) do 
everything possible to secure additional funding to complete the Tern Island seawall project as soon as 
possible, (2) consult with the National Marine Fisheries Service to ensure that monk seal field crews are able 
to carry out essential research and management work at French Frigate Shoals during the period of seawall 
construction, (3) consult with the National Marine Fisheries Service to develop new permit conditions that 
would allow a more aggressive effort to identify and remove sharks preying on monk seal pups at Trig 
Island, and (4) continue to consult with the National Marine Fisheries Service on visitor access and 
development proposals at Midway Island. 

10 September	 Commerce, commenting to the National Marine Fisheries Service on findings and recommendations of  the 
Commission’s 15-17 April 2002 Hawaiian monk seal program review; recommending that the Service 
implement all the recommended actions set forth in the report of  that review as they apply to the Service; 
commending the Service for its support of  monk seal recovery work; commending the Service’s Honolulu 
Laboratory for conducting an effective monk seal research program; and recommending that (1) monitoring 
and mitigation work at the six major breeding sites in the Northwestern Hawaiian Islands and various 
foraging studies be continued at no less than the current levels of support; (2) additional funding and at 
least one additional staff member be provided to the Laboratory to expand monk seal monitoring work in 
the main Hawaiian Islands; (3) a detailed monk seal foraging plan be developed by the Laboratory; (4) 
additional funding and at least one additional full-time staff member be provided to the Pacific Islands 
Area Office to help coordinate and carry out work to manage human interactions with monk seals; (5) a 
cooperative agreement be developed with the Hawaii Division of Aquatic Resources; (6) a main Hawaiian 
Islands monk seal management task force be established; (7) in updating the Hawaiian Monk Seal Recovery 
Plan, the Hawaiian Monk Seal Recovery Team devote particular attention to defining research and 
management objectives, describing required tasks, and clarifying responsibilities among various partner 
agencies and groups; (8) the Recovery Team hold annual reviews to develop advice on the Service’s research 
and management plans for each coming year; and (9) all fishery management measures effective in the 
Northwestern Hawaiian Islands Coral Reef  Ecosystem Reserve be incorporated into any fishery 
management proposals developed as part of  the process for designating the reserve as a national marine 
sanctuary. 

10 September	 Transportation, commenting to the U.S. Coast Guard on the findings and recommendations of  the 
Commission’s 15-17 April 2002 Hawaiian monk seal program review; commending the Coast Guard for its 
efforts to remove chemical contaminants from Tern Island; and recommending that the Coast Guard (1) 
approve a funding request to complete clean-up of a dump site on Tern Island, and (2) consult with the 
Fish and Wildlife Service to determine how best to integrate that clean-up work into the seawall 
construction schedule when those funds are made available. 

10 September	 State of  Hawaii, commenting to the Hawaii Division of  Aquatic Resources on the findings and 
recommendations of  the Commission’s 15-17 April 2002 Hawaiian monk seal program review; noting that 
the Division has made important contributions to the monk seal recovery program; expressing support for 
the Division’s plans to develop both a cooperative agreement with the National Marine  Fisheries Service 
and a grant request under section 6 of  the Endangered Species Act to expand its efforts to conserve monk 
seals, sea turtles, and other protected species; and urging that the Division adopt a management program 
for state waters in the Northwestern Hawaiian Islands that is consistent with measures adopted to protect 
living marine resources in the Northwestern Hawaiian Islands Coral Reef  Ecosystem Reserve. 

10 September	 Commerce, commenting to the National Ocean Service on the findings and recommendations of  the 
Commission’s 15-17 April 2002 Hawaiian monk seal program review; conveying the findings and 
recommendations of that review; recommending that (1) the precautionary management principles, fishery 
management measures, and other provisions set forth in the Executive Orders establishing the 
Northwestern Hawaiian Islands Coral Reef  Ecosystem Reserve be incorporated into any proposal to 
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convert the reserve into a national marine sanctuary, (2) reserve managers establish an interagency task force 
or committee to coordinate agency research and management activities in the Northwestern Hawaiian 
Islands, (3) steps be taken through that task force or committee to ensure that research and other activities 
within the reserve are compatible with the conservation needs of  monk seals and other protected species, 
and (4) a portion of reserve funding and vessel support be used to provide logistical support for research 
and management activities in the area by other agencies, including the National Marine Fisheries Service’s 
Honolulu Laboratory’s monk seal program staff. 

11 September	 Interior, Convention on International Trade in Endangered Species of  Wild Fauna and Flora permit to 
authorize export of polar bears, Suarez Brothers Circus. 

17 September	 Commerce, amendment of  scientific research permit, Alaska Department of  Fish and Game. 

17 September	 Commerce, commenting to the National Marine Fisheries Service on a request by the Department of  the 
Navy on behalf  of  the Naval Base, Ventura County, Califronia seeking  authorization to take small numbers 
of harbor seals, northern elephant seals, and California sea lions by harassment incidental to the demolition 
and removal of approximately 12 buildings and associated infrastructure located at the entrance of Mugu 
Lagoon, Point Mugu, California; concurring with the Service’s preliminary determination that the short-term 
impacts of the proposed activities would not cause more than the incidental harassment of small numbers 
of these species and would have a negligible impact on these stocks. 

17 September	 Commerce, scientific research permit, Michael Castellini. 

25 September	 Commerce, commenting to the National Marine Fisheries Service’s Alaska Regional Office on the report 
“New Information Indicates Fine-Scaled Stock Structure for Harbor Seals in Alaska”; noting that further 
delays in redefining harbor seal stocks pose an unnecessary and unwarranted risk to their recovery and 
conservation and to the Native cultures that depend on healthy harbor seal stocks; and recommending that 
the Service, with the Alaska Native Harbor Seal Commission, more forward expeditiously to (1) redefine 
stock structure in accordance with new scientific information; (2) review the status of the newly defined 
stocks; and (3) as appropriate, develop and implement suitable recovery and conservation measures. 

4 October	 Interior, authorization to continue scientific research, U.S. Geological Survey. 

9 October	 Commerce, scientific research permit, Cynthia T. Tynan. 

25 October	 Commerce, commenting to the Secretary of  Commerce on the “Report of  the Scientific Research 
Program under the International Dolphin Conservation Program Act”; expressing the view that there is an 
insufficient basis for making a determination that the practice of chasing and encircling dolphins with purse 
seine nets in the eastern tropical Pacific tuna fishery is not having a significant adverse impact on depleted 
dolphin stocks; and noting the results of  the Service’s research program that, although not conclusive, 
provide evidence that the practice of chasing and encircling dolphins is having adverse affects on the recovery 
of depleted dolphin stocks and that the magnitude of those effects, at both the individual and population 
levels, may be significant. 

28 October	 Interior, scientific research permit, Marine Wildlife Veterinary Care and Research Center, California 
Department of  Fish and Game. 

4 November	 Commerce, amendment of scientific research permit, Southwest Fisheries Science Center. 

4 November	 Commerce, commenting to the National Marine Fisheries Service on its intent to prepare an environmental 
impact statement on the take reduction plan for the western North Atlantic coastal stock of bottlenose 
dolphins; commenting that the scope of the environmental impact statement must provide a basis for 
determining, with a reasonable level of confidence, whether existing management measures plus those in 
the plan, will achieve the take reduction goals of  the Marine Mammal Protection Act; and suggesting that 
the Service review the issues raised in the take reduction team’s critique of  research and monitoring efforts 
regarding bottlenose dolphin/fishery interactions on the western North Atlantic coast, and that it address 
them in the evaluation of different alternatives in the environmental impact statement. 

15 November	 Commerce, permit to import and re-export cetacean and pinniped (except walrus) parts, Michael Moore. 
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18 November	 Commerce, scientific research permit, United States Air Force, 30th Space Wing. 

18 November	 Commerce, scientific research permit, Belinda L. Rubinstein, New England Aquarium. 

18 November	 Commerce, commenting to the Director of  the National Marine Fisheries Service’s Office of  Protected 
Resources, on a proposed rule to designate the eastern North Pacific southern resident stock of killer whales 
as depleted under the Marine Mammal Protection Act; noting that the Service may have relied on inaccurate 
information in its finding that listing the stock under the Endangered Species Act was not warranted; and 
recommending that the Service (1) reconsider its determination or provide additional justification, (2) 
develop a plan for reviewing the taxonomic status of killer whales, and (3) proceed with its depletion 
designation and prepare a conservation plan that identifies the recovery level for the stock, identifies actions 
needed to conserve the stock and protect important habitat. 

27 November	 Commerce, scientific research permit, Northeast Fisheries Science Center. 

27 November	 Commerce, amendment of  scientific research permit, National Marine Mammal Laboratory. 

27 November	 Commerce, commenting to the Assistant Administrator for Fisheries, National Marine Fisheries Service on 
the conservation of  endangered North Atlantic and North Pacific right whales, expressing concern about the 
pace of progress to address research and management needs, given the species’critical status; recommending 
that the Service (1) complete a proposed action plan to prevent right whale deaths and injuries by ships 
along the eastern United States, (2) prohibit fishing with gillnets or traps in designated right whale critical 
habitats along the U.S. east coast during period of  peak right whale occurrence, (3) establish a 1 January 2004 
deadline by which groundlines on strings of two or more crab or fish traps must be either sinking or 
neutrally bouyant, (4) require all gear modifications currently applicable to the east coast lobster fishery apply 
to all crab or fish traps or pots in areas where North Atlantic right whales are likely to occur, and (5) provide 
funding to charter a vessel to carry out research using satellite telemetry to determine the movement and 
habitat use patterns of North Pacific right whales. 

27 November	 Commerce, commenting to the Assistant Administrator for Fisheries, National Marine Fisheries Service on 
the status of  gray whale populations in the eastern and western North Pacific; commending the Service for 
its efforts to assess and monitor the status of the eastern gray whale population; recommending that 
funding and support be continued at recent levels for research and monitoring of the eastern North Pacific 
population; commending the Service collaborating with Russian scientists to assess and monitor the status 
and habitat-use patterns of western North Pacific gray whales off Sakhalin Island; and recommending that 
the Service increase its support of research on the western North Pacific population. 

2 December	 Commerce, annual reauthorization of  four scientific research permits -- Jim Darling, Ph.D., University of 
Hawaii at Manoa, Dan Salden, Marsha Green, Ph.D. 

6 December	 Interior, commenting to the Alaska Regional Director of  the U.S. Fish and Wildlife Service on the stock 
structure of  sea otters in Alaska; commending the Service and the U.S. Geological Survey for their research 
and management efforts related to the northern sea otter; and recommending that the Service (1) complete a 
formal determination of the species’ status under the Endangered Species Act as soon as possible, (2) 
include the various research and management partners on a recovery team to facilitate coordinated research 
and management actions, and (3) begin, as soon as possible, to assemble a recovery team and initiate the 
development of a recovery plan. 

10 December	 Interior, commenting to the U.S. Fish and Wildlife Service on recovery needs for the California sea otter; 
recommending that the Service (1) make every effort to meet its schedule for providing a revised recovery 
plan for public review by January 2003, (2) ensure that the plan describes how the recovery effort will be 
implemented, (3) reconstitute the recovery team and convene periodic meetings to discuss and develop 
advice on recovery-related issues, (4) as needed, facilitate common-ground meetings for the affected parties 
to seek resolution of conflicts, and (5) make every effort to release a draft supplemental environmental 
impact statement summarizing a review of  the sea otter translocation program by February 2003. 

23 December	 Interior, commenting to the U.S. Fish and Wildlife Service on conservation needs for sea otters in 
Washington state; recommending that the Service (1) provide adequate resources to complete the stock 
assessment for Washington sea otters on a timely basis, (2) appoint a Washington state sea otter 
coordinator or take other steps as may be necessary to ensure that the efforts of all cooperating agencies and 
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groups are well coordinated, and (3) continue to support and facilitate cooperative research and management 
in Washington and British Columbia to resolve questions about the relationship between sea otters in these 
two areas. 

23 December	 Commerce, commenting to the National Marine Fisheries Service on a petition to designate the AT1 pod of 
Alaska transient killer whales as depleted under the Marine Mammal Protection Act; recommending that the 
Service designate the AT1 pod of  transient killer whales as a depleted stock and reiterating a previous 
recommendation that the Service develop a long-term research plan for North Pacific killer whales to provide 
the level of information needed to address various issues, including stock structure and status. 

31 December	 Commerce, commenting to the National Marine Fisheries Service on the need to take prompt action to 
develop and provide for review by the parties to the formal rulemaking to limit the taking of Cook Inlet 
beluga whales by Alaska Natives a proposed schedule for developing a long-term, science-based harvest 
regime as directed by the presiding administrative law judge. 
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Statement of  John E. Reynolds, III, Ph.D. 
Chairman, Marine Mammal Commission 

Submitted to the House Committee on Resources, 
Subcommittee on Fisheries Conservation, Wildlife and Oceans 

for the Hearing Regarding Reauthorization of  the 
Marine Mammal Protection Act 

13 June 2002 

Thank you for providing the Marine Mammal Com
mission with the opportunity to present its views on H.R. 4781, 
the Marine Mammal Protection Act Amendments of 2002, 
and to share its thoughts on other issues that currently are not 
addressed in the bill. I will first discuss the provisions of  the 
introduced bill. 

H.R. 4781 addresses some, but not all, of  the issues 
identified by the Commission in previous testimony as war
ranting review or revision during the reauthorization process. 
For the most part, we agree that the proposals included in the 
bill are appropriate and, except as noted below, we support 
their inclusion in the legislation. Specific comments on cer
tain provisions follow. 

Section 3—Technical Corrections 
The Commission concurs that the proposed corrections 

are appropriate and should be made. It is unclear, however, 
why other technical amendments are not also being proposed. 
Most notable among these is the elimination of section 114 
and references thereto made in other sections of the Act. Sec
tion 114, which provided an interim exemption to allow the 
incidental taking of  marine mammals in commercial fisheries, 
was supplanted by section 118 under the 1994 amendments 
and no longer is in effect. We would welcome the opportunity 
to work with your staff  to identify other areas where technical 
corrections are needed. 

Section 4—Limited Authority to Export 
Native Handicrafts 

As noted in previous Commission testimony, several 
provisions of  the Act were not revised in 1994 to reflect the 
prohibition on exporting marine mammals that was added at 
that time. One of  these was the cultural exchange provision 
(§§101(a)(6)), which was also added by the 1994 amendments. 

As such, the Commission believes that the proposed amend
ment set forth in section 4 of  the bill is needed and appropri
ate. Nevertheless, we continue to believe that other provisions 
also need to be updated to account for the export prohibition. 
Also, there is a need to revise section 102(a)(4) of  the Act, 
which, as amended in 1994, reinstituted an enforcement mecha
nism whereby the government must show that the taking un
derlying an otherwise illegal transport, purchase, sale, or ex
port of  a marine mammal or marine mammal product was 
also in violation of  the Act. This problem had previously been 
recognized and rectified by Congress in 1981. The Commis
sion has worked with the other responsible agencies to de
velop a comprehensive set of  amendments to address the ex
port issue for inclusion in the Administration bill. 

There also is one drafting point concerning section 4 
of  the bill that we would like to call to your attention. Whereas 
the heading refers to the export of  Native handicrafts, the 
provision itself  is broader than that and applies to legally pos
sessed “marine mammal products.” The heading should be 
revised to correspond to the statutory provision so as to avoid 
possible confusion. 

Section 6—Take Reduction Plans 
This section adopts some, but not all, of  the recom

mendations made in the bill transmitted by the previous Ad
ministration. In this regard, we support the Committee’s rec
ognition of  the need to expand the coverage of  section 118 to 
include other fisheries that may be having adverse impacts on 
marine mammals. We question, however, whether the National 
Marine Fisheries Service will be able to provide the informa
tion that would be required under an amended section 118 
(f)(4)(B) unless the coverage under subsections (c), (d), and 
(e) is also expanded to provide the tools necessary to collect 
that information. 
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Section 7—Pinniped Research 
The Commission agrees that more needs to be done to 

develop effective, non-lethal methods for deterring pinnipeds 
from engaging in harmful interactions with fishing operations. 
Presumably this is the focus of the proposed amendment, 
inasmuch as paragraph (2) of  the proposed provision would 
require the Secretary to include representatives of  the com
mercial and recreational fishing industries among those tasked 
with developing the research program. However, by referring 
more generally to “nuisance pinnipeds,” the provision sug
gests that its intent is broader than just fishery interactions. It 
therefore would be helpful if  the Committee, in its report on 
the bill, were to provide additional guidance as to what types 
of  problems it expects the program to address. 

Section 8—Marine Mammal Commission 
While we appreciate the Committee’s interest in pro

viding the Commission with greater flexibility in allocating its 
resources to meet its responsibilities, there also needs to be a 
recognition that there is some minimum staff  size below which 
the Commission is no longer able to function effectively or to 
meet the demands of  its increasing workload. Congress pre
viously determined that 11 was the minimum staff  size below 
which operation of  the Commission would be compromised. 
We trust that by proposing this amendment the Committee is 
not backing away from its tradition of  support for and recog
nition of  the value of  having a fully staffed and effectively 
operating Marine Mammal Commission. The appropriation 
levels that would be authorized under this subsection (b) should 
be sufficient to ensure that the Commission will be able to 
continue to function effectively. 

Section 12—Polar Bear Permits 
As the Commission noted in its testimony before the 

Committee last October, there is little purpose served by the 
notice and comment requirements of  section 104 as they per
tain to the issuance of  permits authorizing the importation of 
polar bear trophies from Canada. The only question for the 
Service to consider at the application stage is whether the bear 
was legally taken from an approved population. As such, the 
Commission supports the intent of  the proposed amendment. 
We do, however, have two drafting suggestions. In proposed 
paragraph (2), the phrase “required to be” should be inserted 
after the words “application was” to clarify that this provision 
applies whenever a notice should have been published whether 
or not publication actually occurred. Also, a conforming 
amendment is needed to the first sentence of section 
104(c)(5)(D) to delete the phrase “, expeditiously after the 
expiration of  the applicable 30 day period under subsection 
(d)(2),.” 

Section 14—Marine Mammal Commission 
Administration 

As indicated at the October hearing, the limitation on 
the daily amount that the Commission can spend on experts 
or consultants has effectively precluded us from using such 
services for some time. We appreciate the Committee’s recog
nition of  this problem and agree that the Commission should 

be put on an equal footing with other agencies in our ability to 
make use of  such services. 

* * * * * 
Two issues not addressed in the introduced bill but on 

which the Chairman specifically requested testimony are the 
Act’s definition of  harassment and the bilateral agreement 
negotiated between the United States and Russia concerning 
the conservation and management of  the shared Alaska-
Chukotka population of  polar bears. 

Congress showed remarkable vision in writing and en
acting the Marine Mammal Protection Act three decades ago. 
Since that time, scientists have come to better understand both 
the nature of human impacts on aquatic ecosystems and on 
marine mammals and other species. Although we have learned 
a great deal in the past 30 years, our knowledge is by no means 
perfect in either area. Thus it is important for Congress to 
continue to be proactive and farsighted. It also is important to 
facilitate scientific research to help clarify the nature and ex
tent of  possible impacts. 

The issue of what constitutes harassment is one area 
where considerable uncertainty remains. In previous testimony 
before this Committee, the Commission has indicated that 
the existing definition of harassment in the Marine Mammal 
Protection Act has created some practical difficulties related 
to interpretation and enforcement. The Commission has been 
working with other involved federal agencies to address these 
difficulties. 

In October 2000 the United States and Russia concluded 
a bilateral agreement for the conservation of  the shared popu
lation of  polar bears that inhabits the Bering and Chukchi 
Seas. Currently, hunting on the Russian side is not allowed; 
however, it is believed that an unknown level of  illegal taking 
is occurring. The ability to regulate the number of  bears re
moved from the population is expected to take on added im
portance when the Russian Federation legalizes polar bear 
hunting, which it is expected to do shortly. Other provisions 
of  the Agreement, such as the prohibition on taking cubs and 
female bears with cubs, the use of  aircraft and large motor
ized vehicles and vessels to hunt bears, and the taking of  polar 
bears using poison or traps, will help ensure that the United 
States is fully meeting its obligations under the multilateral 
1973 Agreement on the Conservation of Polar Bears. Other 
expected benefits of  the bilateral Agreement include an en
hanced research effort, which is expected to improve our abil
ity to estimate the size of  the population and to determine 
whether the level of  removals is sustainable. Before the Agree
ment takes effect, it must be ratified by the Senate. In addi
tion, implementing legislation will be needed. It is expected 
that the Agreement will be transmitted for ratification soon. 
Proposed implementing legislation has been drafted and is 
currently undergoing review within the Administration. 

Implementation of  the Agreement is strongly supported 
by the Alaska Native community and by several conservation 
organizations. The Commission believes that implementation 
of  the Agreement will significantly enhance our ability to con
serve the Alaska-Chukotka polar bear population and to pro
tect the subsistence lifestyles of  Native hunters in Alaska. We 
therefore encourage this Committee to take all necessary ac
tion to see that this occurs. 
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The Commission would also like to take this opportu
nity to highlight another issue that has previously been aired 
before the Committee, the expansion of  the existing author
ity under section 119 of the Act to enable the National Ma
rine Fisheries Service and the Fish and Wildlife Service to 
enter into cooperative agreements with Alaska Native organi
zations. The Commission believes that such a provision, if 
carefully crafted, would help guarantee that conservation mea
sures, when necessary, can be implemented before a popula
tion has been reduced to a point where it is depleted. We note 
that such a provision, which had been included in a working 
draft bill circulated by Committee staff  near the end of  the 
last session, has been omitted from the introduced bill. We 
hope that this does not reflect a determination that a harvest 
management amendment does not merit further consideration. 

The Commission also continues to believe that other 
provisions of  the Act can benefit by amendment. These are 
described briefly below. 

Taking Incidental to Commercial Fisheries 
(Section 118) 

Section 118 currently requires that a take reduction plan 
be developed for each strategic stock that interacts with a cat
egory I or II fishery, regardless of  the level of  such interac
tions or whether the reason the stock is considered to be stra
tegic is largely independent of  fisheries interactions. The Com
mission recommends that the Committee consider an amend
ment to specify that a take reduction plan need not be pre
pared for those strategic stocks for which mortality or serious 
injury related to fisheries is inconsequential. 

The Commission also believes that further consideration 
should be given to an amendment to clarify that it constitutes 
a violation of  the Act to participate in any category I or II 
fishery without having registered under section 118, regard
less of  whether incidental takes occur. A related amendment 
that also needs to be considered would specify that all partici
pants in category I or II fisheries, whether registered or not, 
are subject to the observer requirements of  section 118. The 
Commission also believes that revisions to this section are 
needed to enable the responsible agencies to obtain reliable 
information on the numbers and types of  fishery-related 
mortalities and injuries involving California sea otters. 

Previous Commission testimony has noted that avail
able funding has not always been sufficient to place observers 
within all fisheries that need to be monitored or to place them 
at levels needed to provide statistically reliable information. 
We again call this issue to your attention and recommend that 
you consider possible solutions, including securing contribu
tions from the involved fisheries. 

Permits (Section 104) 
The draft bill has picked up on some, but not all, of  the 

permit-related issues highlighted by the Commission during 
previous hearings on Marine Mammal Protection Act reau
thorization. The Commission continues to be concerned about 
the appropriateness of  maintaining certain marine mammals 
- most noticeably cetaceans - in traveling exhibits, which present 

special problems for successful maintenance. We again en
courage the Committee to look at this issue more closely. 

Since the hearing last October, the Commission has 
submitted comments on the National Marine Fisheries 
Service’s proposed public display regulations. Among other 
things, the Commission’s letter provides a detailed analysis of 
the provisions pertaining to exports of  marine mammals to 
foreign public display facilities. The Committee may find this 
to be of  interest and we would be pleased to provide you with 
a copy if you like. 

In its letter to the Service, the Commission concluded 
that the current system does not work particularly well. De
terminations of facility comparability are based exclusively on 
paper submissions, rather than physical inspections, as are re
quired for domestic facilities. Foreign facilities are asked to 
provide a letter of  comity from the host government to en
able the Service to enforce the Marine Mammal Protection 
Act against the facility if  violations occur after the animals 
have been exported, even though the agency has few, if  any, 
resources available to ascertain compliance by foreign facili
ties. Representatives of  the public display community have 
advocated that it is sufficient to make a determination of  com
parability at the time of  export without any mechanism in 
place to ensure that the animals are well cared for once they 
have left the United States. We disagree, and believe, as we 
recommended to the National Marine Fisheries Service in our 
comment letter, that there is merit in convening the interested 
parties to review the current system with a view to identifying 
whether there are ways to better achieve the goal of  providing 
reasonable assurance that marine mammals exported from the 
United States will be well cared for throughout the duration 
of  their maintenance in captivity, and which realistically re
flects the ability of  U.S. agencies to identify and correct defi
ciencies at foreign facilities, while not establishing unneces
sary barriers to the exchange of  marine mammals among quali
fied facilities. We hope that this is an undertaking that the 
Committee will want to endorse. 

Miscellaneous Issues 
Under section 405 of the Act only donations and other 

monies specifically earmarked for use with respect to unusual 
mortality events can be placed in the Marine Mammal Un
usual Mortality Event Fund. That is, funds generally appro
priated to the National Marine Fisheries Service for imple
menting the Marine Mammal Protection Act may not be used 
for that purpose, even in those years when a large number of 
unusual mortality events might occur. The Commission again 
calls your attention to this issue in hopes that greater flexibil
ity will be provided in how unusual mortality responses can 
be funded. 

As noted in previous testimony, the penalties that may 
be assessed for violations of  the Act have not been increased 
since its original enactment 30 years ago. This being the case, 
the maximum penalties available under the Marine Mammal 
Protection Act are quite low as compared to other natural 
resources statutes. We encourage the Committee to review 
the penalties available under sections 105 and 106 and con
sider increasing them to reflect changes in economic circum
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stances since 1972. The Commission also encourages the Com
mittee to give consideration to amending the forfeiture provi
sions of  section 106 to allow the seizure and forfeiture of a 
vessel’s cargo (i.e., catch) for fishing in violation of  section 
118. 

Another enforcement-related amendment that the Com
mittee might want to consider concerns how penalties assessed 
under the Act may be used. A freestanding amendment, en
acted in 1999 and codified as part of  the Marine Mammal 
Protection Act, authorizes the Fish and Wildlife Service to 
use fines collected under the Act for activities directed at the 
protection and recovery of  marine mammals under the 
agency’s jurisdiction. We believe that similar authority for the 
National Marine Fisheries Service would likewise benefit that 
agency’s ability to carry out its responsibilities under the Act. 

Another provision that merits revision by the Commit
tee is section 110, which identifies specific research projects 
to be carried out by the regulatory agencies. The time frames 
for completing the existing activities set forth in this section 
have elapsed. As such, those provisions that are no longer 
operative should be deleted. In their place, the Committee 

should consider a more generic directive to the agencies, en
abling the agencies to pursue pressing, broad-scale projects. 
Among the studies that might be worthwhile are an investiga
tion of  ecosystem-wide shifts in the Bering and Chukchi Seas 
and an examination of  possible changes in the coastal Cali
fornia marine ecosystem that may be contributing to the re
cent declines in the California sea otter population. 

Although the Marine Mammal Protection Act establishes 
explicit procedures to address lethal takes and serious injuries 
due to fisheries, it is important to note that there are other 
ways by which marine mammals are lethally taken or seriously 
injured incidental to human activities. The Committee may 
wish to consider whether activities such as, for example, boat 
or ship strikes of whales might be dealt with more effectively 
through a take reduction process or some other mechanism. 

We appreciate the opportunity to provide testimony to 
the Committee on the Marine Mammal Commission’s views 
on H.R. 4781, the Marine Mammal Protection Act Amend
ments of  2002, and would welcome the opportunity to work 
with the Committee and its staff during the reauthorization 
process. 
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