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CONFIRMATION HEARING OF ERIC H. HOLD-
ER JR., NOMINEE TO BE ATTORNEY GEN-
ERAL OF THE UNITED STATES

THURSDAY, JANUARY 15, 2009

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 9:30 a.m., in room
SR-325, Russell Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Kohl, Feinstein, Feingold, Schumer,
Durbin, Cardin, Whitehouse, Specter, Hatch, Grassley, Kyl, Ses-
sions, Graham, Cornyn, Brownback, and Coburn.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. Before we start, just so that ev-
erybody understands, we are in the historic Senate Caucus Room.
Normally, we would have been in a different room, but there are
a number of these hearings going on, and there are certainly more
people than we normally see in the hearings.

Lately, there seem to be a number of demonstrations in hearings.
I just want everybody to understand the ground rules. I want ev-
erybody to be able to watch this hearing. I want them to be able
to watch it comfortably. If people stand up and block the view of
those behind them, I will direct the officers to remove the people
who are blocking the view.

Now, I take this position whether people are standing up in dem-
onstration of a position for or against what I might hold or for or
against what Senator Specter might hold or any other Senator. I
am sure that is not going to be necessary. I am sure everybody is
going to show the appropriate amount of decorum. But that is what
we expect, and that is what we will have. So, with that, I welcome
everybody here.

The election of Barack Obama and Joe Biden and the President-
elect’s selection of Eric Holder Jr. to be Attorney General of the
United States provide a historic opportunity for the country to
move past the partisanship of the past decades. We can make a
real difference if we come together to solve the Nation’s problems
and protect against serious threats and meet the challenges of our
times.

Let us honor the wishes of the American people who in Novem-
ber broke through debilitating divisions to join together in record

o))
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numbers. Let us acknowledge that our inspirational new President-
elect has moved forward promptly to assemble an extraordinarily
well-qualified and diverse group of Cabinet officers and advisers.
And let us move away from any kind of partisanship to serve the
common good.

It was seven score and four years ago that this Nation answered
the fundamental question President Lincoln posed in his Gettys-
burg Address and the world learned that liberty, equality, and de-
mocracy could serve as the foundation for this great and united Na-
tion.

We Americans have cause and occasion to reflect during the next
several days about our great country. The inauguration of our new
President is Tuesday; Monday is the holiday the country has set
aside to celebrate and rededicate ourselves to the cause of freedom
and equality. Today is the anniversary of the birthday of the ex-
traordinary man for whom that holiday is named. With this hear-
ing, we take another step up the path toward the time Dr. King
foresaw: when people are judged by the content of their character.
Eric Holder has the character to serve as the Attorney General of
the United States of America. He passes any fair confirmation
standard. His record of public service has earned him strong sup-
port from law enforcement organizations, civil rights groups, vic-
tims’ rights advocates, former members of the administration of
President Reagan, the President who first nominated him as a
judge, and from those of President Bush, and many others.

This week, the Justice Department’s Inspector General released
a report about the shameful political interference in the Civil
Rights Division of the Justice Department during the past few
years. America’s diversity when drawn together is a source of our
Nation’s strength and resilience. Americans have to be able to trust
their Justice Department. That trust can never be squandered or
taken for granted. We need leaders who are prepared to take up
the oars of a Justice Department whose dedicated law enforcement
professionals have been misused and demoralized. Eric Holder is
just such a leader.

Before the November election, I co-authored an article with my
friend, the Ranking Member in which we wrote: “The Attorney
General’s duty is to uphold the Constitution and the rule of law,
not to circumvent them. The President and the American people
are best served by an Attorney General who gives sound advice and
takes responsible action, rather than one who develops legalistic
loopholes to serve the partisan ends of a particular administration.”
We wrote that article addressed to both John McCain and Barack
Obama. We wrote it before we knew who was going to be Presi-
dent. We wrote it so that the next President might adhere to our
advice, and I have every confidence that Eric Holder is the person
we described.

The career professionals and those of us who have worked for
years with the career professionals at the Justice Department,
most of them we have no idea what their political background is.
We just know how good they are. But they reacted with delight
when Eric Holder was designated by President-elect Obama be-
cause they, too, know him well. They know him from his 12 years
as an anti-corruption prosecutor at the Public Integrity Section,
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from his time as the U.S. Attorney for the District of Columbia,
from his tenure as a judge, and from his service as the Deputy At-
torney General. And I would hope that we would have a prompt
confirmation so he can restore morale and purpose throughout the
Justice Department.

It is important that the Justice Department have its senior lead-
ership in place without delay. The Attorney General is the top law
enforcement officer in the country; he is a key member of the na-
tional security team. We have seen billions of dollars devoted to
bailouts in the last few months. We need to ensure that those re-
sources are not diverted by fraud or deceit. We need the Justice
Department to be at its best.

I have been encouraged by the initial reaction of many Repub-
licans, including some serving on this Committee, when Mr. Hold-
er’s name was reported as the likely nominee and when he was
designated by the President-elect. I commended their bipartisan-
ship, as I do one of the best friends I have ever had in the Senate,
Senator John Warner, who will introduce Mr. Holder to the Com-
mittee.

The responsibilities of the Attorney General of the United States
are too important to have this appointment delayed by partisan
bickering. We have known and worked with Mr. Holder for more
than 20 years. We knew him when he was nominated by President
Reagan and we confirmed him; we knew him when he was nomi-
nated by President Clinton and we confirmed him—three times
confirmed by the Senate to important positions. His record of pub-
lic service, his integrity, his experience, and his commitment to the
rule of law merit our respect.

We need an Attorney General, as Robert Jackson said 68 years
ago, “who serves the law and not factional purposes, and who ap-
proaches his task with humility.” That is the kind of man Eric
Holder is, the kind of prosecutor Eric Holder always was, and the
kind of Attorney General he will be. The next Attorney General
will understand our moral and legal obligation to protect the fun-
damental rights of all Americans and to respect the human rights
of all people.

This is part of the change we need and the change the American
people voted for. When he designated Mr. Holder, President-elect
Obama said: “Let me be clear. The Attorney General serves the
American people. And I have every expectation that Eric will pro-
tect our people, uphold the public trust, and adhere to our Con-
stitution.” The next President understands the role of the Attorney
General of the United States. And I have no doubt that Mr. Holder
understands what is required of the Attorney General. His experi-
ence and the lessons he has learned will serve him and the Amer-
ican people well.

Senator Specter.

STATEMENT OF HON. ARLEN SPECTER, A UNITED STATES
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

Next to the President of the United States, there is no Federal
officer more important than the Attorney General. The Attorney
General is different from any other Cabinet officer because Cabinet
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officers ordinarily carry out the policies of the President. But the
Attorney General has an independent duty to the people and to up-
hold the rule of law.

The Constitution calls for the United States Senate to advise and
consent, and I agree with the Chairman about the necessity to help
President-elect Obama tackle the problems of enormous difficulties
which this Nation faces. There is provided in the Constitution sepa-
ration of power and checks nd balances, so that it is the duty of
the United States Senate to exercise its responsibilities and to
make an appropriate inquiry.

Independence is a very important item. Harry Daugherty was At-
torney General during the Teapot Dome scandal, so I mention At-
torney General Daugherty because, in coming in, I took a look at
the long list of hearings, proceedings which have been held in this
room. One of them was Teapot Dome. Another was the sinking of
the Lusitania, the McClellan Committee, Iran-contra, many, many
hearings.

There has been a question raised as to whether the issues which
I have posed for Mr. Holder are political in nature. I have not hesi-
tated to oppose prominent members of my own party, asking point-
ed questions, which is the constitutional responsibility of a Senator
in making an independent judgment and voting against them when
I thought it was warranted. And one of those hearings was held
right here in this room.

Almost every major newspaper in the country has commented
about the importance of questioning Mr. Holder. And as I said on
the floor, I have an open mind. But I think there are important
questions to be asked and important questions to be answered.

The editorials have commented about the need for the ques-
tioning of Mr. Holder based upon some of the factors in his back-
ground. There is no doubt he comes with an excellent resume, but
there are questions nonetheless. So say the New York Times, the
Washington Post, the Wall Street Journal, the Philadelphia In-
quirer, the Rocky Mountain News, and many other newspapers
across the country.

The basic issue of national security is perhaps the Attorney Gen-
eral’s most important responsibility: to protect the American peo-
ple. And I think we need to know how Mr. Holder is going to ap-
proach that job. What does he think about the PATRIOT Act?
What does he think about the interrogation techniques?

There is a big difference between what is faced by those who are
following the Army Field Manual compared to what the FBI does
compared to what the CIA does. There are very different lines of
questioning. And I saw that in the 104th Congress when I chaired
the Intelligence Committee. I voted against waterboarding. It is
torture. And I took the lead on the Senate floor in fighting for ha-
beas corpus. And I opposed President Bush’s signing statements.
So I have no hesitancy to stand up on those issues.

But there is a very important question of balance, and we want
to find out how Mr. Holder is going to approach those issues. We
have major issues of violent crime in this country. Career criminals
have to be treated one way. I want to know what he has in mind
about realistic rehabilitation to try to take first offenders, and espe-
cially juveniles, out of the recidivist crime cycle. We have to know
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where he stands on antitrust. We need to know what he will do on
the prosecution of white-collar crime.

There has been a spate of fines which look heavy on their sur-
face—a million dollars—but contrasted with the billions involved in
the fraud, it is insufficient. I want to know how tough he is going
to be along that line, especially with what we have seen with cor-
porate fraud leading to the tremendous financial problems this
country has today.

At the same time, there has to be a balance of right to counsel.
Mr. Holder authored in 1999 the memorandum which provides that
the Department of Justice will go easy on a corporation if they will
cooperate where individual constitutional privileges are involved.
That is a matter which has to be inquired into, where he stands
under the antitrust laws. All of these matters I think are appro-
priate for inquiry, and I look forward to an opportunity to discuss
them with the nominee.

One additional comment, and I want to read this because I want
to get it right. I ordinarily do not read, but I will on this. “Aside
from the substance of Mr. Holder’s qualifications, there is a serious
issue on Senators’ minority rights and the inadequacy of our oppor-
tunity for preparation.” On this I speak for the Republican Senato-
rial Caucus. Ordinarily, I speak only for myself, but today I speak
for the caucus.

In light of Mr. Holder’s extensive record—and we looked at some
86 boxes at one stage—there has been insufficient time for the ex-
amination of those records. On the Roberts and Alito confirmations,
the Minority was consulted and accorded the time they requested
on scheduling. That was not done here. The Chairman declined to
co-sign a letter requesting records from the Clinton Library. With
only my signature representing 40-plus Republican Senators, my
request was treated as any other citizen’s request under the Free-
dom of Information Act, and the records have not been obtained.
Where the Minority previously had a dozen witnesses under simi-
lar circumstances, we got three. When two witnesses—Ms. Mary Jo
White and Mr. Roger Adams—refused to appear, our requests for
subpoenas were denied.

Realizing the public’s understandable disdain for Washington’s
political bickering, we have sought to temper these objections, and
I retain a cordial relationship with the Chairman, with whom I
have worked very closely for many years, but feel constrained to re-
cite them here briefly for the record.

I thank the Chair.

Chairman LeEaHY. Well, I thank my good friend from Pennsyl-
vania. I would note that I think the last hearing for Attorney Gen-
eral Mukasey was—I think we did it in 4 weeks. I do recall the
Deputy Republican Leader being critical it took 4 weeks, and he
said something about 3 weeks should have been enough. I believe
we had a recess of some sort in between there. We did it in 4
weeks. They said that was not really fast enough. This has been—
Mr. Holder was—we were told by the Obama team in November
that he was going to be the nominee. We had November and De-
cember, and now we are into January. I did postpone it by an extra
week from the time. I did say at the time that made it—it went
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several weeks beyond what the Republican Leader had said it
should take for an Attorney General.

Now, this is not a lifetime position either, unlike the lifetime po-
sitions of our Supreme Court Justices. But be that as it may, I
think adequate time has been given. Certainly, questions—I under-
stand what the distinguished Ranking Member has said about his
opposition to waterboarding. As we know, Attorney General
Mukasey would not declare that as being torture. Every Republican
voted for him nonetheless. But that is why you ask the questions,
and we will have the questions.

One of the first people to introduce is a distinguished colleague,
John Warner. He is the former senior Senator from Virginia. He
served here for 30 years. I consider it my privilege to have served
all those 30 years with him. We have traveled together around the
world. We have worked together. We have done so many significant
pieces of bipartisan legislation together. He set the tone and tenor
of what it should be. I have referred to him over the years as “my
Senator when I am away from home” and spending time in a home
in Virginia. I consider him a Senator’s Senator.

Senator Warner, please go ahead.

PRESENTATION OF ERIC H. HOLDER, JR., NOMINEE TO BE AT-
TORNEY GENERAL OF THE UNITED STATES, BY HON. JOHN
WARNER, FORMER UNITED STATES SENATOR FROM THE
STATE OF VIRGINIA

Senator WARNER. Thank you, Mr. Chairman and distinguished
Ranking Member, and to each of my colleagues. I am deeply hum-
bled by this opportunity to appear this morning and participate in
what I regard, and I think you regard, as one of the most solemn
responsibilities of the United States Senate: fulfilling our constitu-
tional responsibility of advise and consent.

I have been privileged through these 30 years in the United
States Senate to know each of you and to work with each of you
and to form my own opinion that each of you will fairly and objec-
tively and conscientiously approach this solemn duty of advise and
consent for this historic nomination of Eric Holder to be the chief
law enforcement officer of our Nation, the Attorney General of the
United States of America.

I have known Mr. Holder for a number of years. We both started
our careers basically as prosecutors, although separated by at least
20-some-odd years, two decades. And we approached our duties in
life based upon the foundations that we were taught and learned
in the role as prosecutors, both here in the Nation’s capital.

So I have joined this morning out of friendship, but also I weigh
very heavily coming before the Senate again so soon after my re-
tirement, but I felt that I wanted to be among those all across this
Nation who are working for a bipartisan approach to support the
President-elect in facing what I think each of us believes is the
most complicated and challenging set of issues that ever faced a
President.

Behind me sits Eric Holder, and the President-elect has exercised
his judgment that this is the individual whom he deems best quali-
fied—from the hundreds of thousands of lawyers serving in the
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United States, the best qualified to become the Attorney General
of the United States.

I am also privileged to be joined this morning by a very good
friend, Eleanor Holmes Norton. We have worked together on behalf
of the Greater Capital Region these many years, and I am privi-
leged to say that we have had some accomplishments through
these years.

Quickly, Mr. Chairman, the public record has a complete dossier
on this nominee, but given that people in every corner of the
United States today are following this hearing, this very important
hearing, I would like, with the permission of the Chair and Rank-
ing Member, to briefly summarize how this distinguished American
got from his home in the greater environment of New York City
and a household which he proudly classifies as “middle class” to be-
come the nominee for Attorney General of the United States. It is
truly remarkable.

Fortunately, the elders in his household, parents and others, put
great emphasis on education. Consequently, he excelled in public
schools and then went on and had the good fortune to get his un-
dergraduate degree and his law degree from Columbia University.
And then rather than go into a top law firm and perhaps a lucra-
tive opportunity, as we say in the trial profession, he “plunged into
the cauldron of the courtroom” to start his career, arguing case
after case before the juries and the judges.

Prosecution is a tough way to enter the profession, but both of
us chose this course. He was a Federal prosecutor in the Public In-
tegrity Section of the U.S. Department of Justice. There he tried
many cases and prosecuted successfully widely heralded public cor-
ruption cases against officials from both—and I emphasize “both”—
political parties, as recognized by the Chairman and the Ranking
Member in their opening statements.

Thereafter, Eric was appointed a D.C. Superior Court judge by
President Ronald Reagan, recognizing this man’s impartiality and
his bipartisan approach to the rule of law. We always must come
back that the rule of law is the fundamental foundation of this
great Nation of ours. He performed his duties on the bench with
distinction, won the accolades of both the bench and the bar, and
then was appointed the United States Attorney for the District of
Columbia in 1993.

Having been a member of that office, as I said, two decades be-
fore, I wish to point out that the United States Attorney for the
District of Columbia has a very wide range of jurisdiction, and
much of it relates to common law crime, unlike other U.S. Attor-
neys.

He performed that subject and that responsibility from 1993 to
1997. From 1997 to 2001, he served as Deputy Attorney General
of the United States, the critically important number two job at the
Department of Justice, and there he gained invaluable experience
for his current nomination and developed a bipartisan reputation
in making difficult and tough decisions.

And on that point, I have had an opportunity in preparing for
this hearing to visit with the nominee, and many, many colleagues
who have known him and came up through the similar chairs of
responsibility in the Department of Justice.
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Mr. Chairman, Eric Holder would be the first to say that his ca-
reer was marked by certain misjudgments. He freely acknowledges
that. I doubt if there is one of us in this room, particularly those
of us who have been prosecutors, who have not looked back on our
careers and recognized that we have made misjudgments. But the
key to this man is that he learned from those experiences and
learneczld in such a way that those misjudgments will not be re-
peated.

From 2001 to the present, he practiced law as a partner in the
prestigious firm here in Washington, D.C., the firm of Covington &
Burling, for experience in our criminal justice system on the other
side, namely that of counsel to those who had the misfortune to fall
afoul of the law. He also represented major companies’ executives
in a wide variety of complex litigation. That is experience that he
will find invaluable if confirmed by the Senate in this new position.

We both readily acknowledge, Eric Holder and I, that we
achieved our goals in life largely by learning from career public
servants with whom we had the privilege to serve—the clerks, the
judges, the Justices at all levels of our courts, our fellow prosecu-
tors, and the vast system of careerists that serve America to pro-
vide for the rule of law and the respect we have for the Constitu-
tion.

I humbly acknowledge my gratitude for having received that
same benefit that he did, because the Department of Justice is
known perhaps more so than any other Department, save the De-
partment of Defense, for a cadre of careerists who put the rule of
law and their oath to the Constitution foremost in discharging
their responsibilities.

I mentioned that having had that same experience, I had the op-
portunity in later life when I was privileged to be here in the Sen-
ate working in association with my good colleague here, to recog-
nize a judge, a Federal circuit judge in the Nation’s capital for
whom I served as a law clerk, Judge E. Barrett Prettyman, and
naming the courthouse for him, and later joining again with my
colleague to my left to name the next addition to the Federal court-
house for a man named William Bryant.

Now, William Bryant was a prosecutor, in a sense a career one,
a defense counsel, and as a young man in the prosecutor’s office,
I learned more from William Bryant as to how to try a case and
the vagaries of appearing before the jury and the trial judges than
from any law professor in my career.

So that was the way I have acknowledged the careerists. Our dis-
tinguished nominee in his opening statement will do likewise. But
it is essential—and this nominee will do that. It is essential to pro-
tect those careerists in the operations and functions they have in
the Department of Justice from the always present political pres-
sures that exist in every single corner of the Nation’s capital and
the Government. He will protect them so that they can perform
their duties.

He will be the principal adviser to the President, and much has
been said in the opening statements by both of my distinguished
colleagues, the Chairman and Ranking Member, about the impor-
tance of the rule of law and independence. And I went back and
read the Congressional Record, Senator Specter, where you deliv-
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ered quite an oration here on the 6th of January this year. And in
it you said the following: “The Attorney General is unlike any other
Cabinet officer whose duty is to carry out the President’s policies.
The Attorney General has the corollary, independent responsi-
bility”—I repeat, “independent responsibility to the people to up-
hold the rule of law.”

Then joining the distinguished Chairman, you wrote the fol-
lowing, the two of you: “The Attorney General’s duty is to uphold
the Constitution and the rule of law, not to circumvent them. The
President and the American people are best served by an Attorney
General who gives sound advice and takes responsible action.” That
is the nominee, in my judgment.

I was so privileged to join so many distinguished lawyers whom
I have known and served with who have come forth unsolicited,
largely Republican in background, who have served as Deputy At-
torney General, as prosecutors from all over the country, to lend
our support to this important hearing. I would hope and ask if I
might put in as a part of the record some of those exceptional let-
ters.

Chairman LEAHY. Without objection, they will be part of the
record.

Senator WARNER. But I would point out, again, my pride to have
joined with them, most of them having far more distinguished legal
careers than I have. But it is interesting, Mr. Chairman, as I read
those letters. They had a common theme in describing this nomi-
nee. It was in several of the letters. It was very simple, but very
profound, and it stated as follows, and I quote them: “Eric Holder
is a good man.” And that says a lot.

I would further note that our 41st President, George Herbert
Walker Bush, in a public appearance on television, when asked
about the President, he said, “I wish the new President well.” And
then his son, our current President, likewise has wished this Presi-
dent well. This President has made a choice. This President has
chosen the individual that is going to come before you momentarily
in advise and consent.

It is the gravity of the times that gives rise to the unprecedented
level of bipartisanship that accompanies all stages of the formation
of this new administration and this historic inauguration to be held
next week.

I thank the Chair.

Chairman LEAHY. Thank you. Thank you, Senator Warner. You
and I have sat on the inaugural stand for inaugurations of both
Democrats and Republicans as President, and I think we have both
wished whoever, whichever party they were from, wished them
well.

Congresswoman Norton, I want to recognize you. You were re-
cently elected by the people of the District of Columbia to your 11th
consecutive term in the House of Representatives, and please, Con-
gresswoman Norton, go ahead.
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PRESENTATION OF ERIC H. HOLDER JR., NOMINEE TO BE AT-
TORNEY GENERAL OF THE UNITED STATES, BY HON. ELEA-
NOR HOLMES NORTON, A DELEGATE IN CONGRESS FROM
THE DISTRICT OF COLUMBIA

Ms. NORTON. Thank you very much, Mr. Chairman.

Unrelated to my own testimony, I have been asked by the Chair
of the Congressional Black Caucus to request that her letter for the
caucus in support of Mr. Holder be admitted into the record.

Chairman LeAHY. Thank you. It will be. Senator Feinstein had
already sent that letter and asked that it be part of the record. I
read the letter. It definitely will be part of the record.

Ms. NORTON. Thank you, Mr. Chairman.

Mr. Chairman, it is a particular pleasure to appear before you
this morning with my good friend whom I miss already. The fact
that John Warner, who enjoys such a sterling reputation in this
body, has stood for Eric Holder I think speaks volumes about Mr.
Holder’s experience and character.

Considering your time restraints, I am going to read my thoughts
this morning, Mr. Chairman and Ranking Member Specter. I am
pleased to introduce Eric Holder, a long-time resident of the Dis-
trict of Columbia, but my few words this morning have little in
common with the predictable introductions by home-State Senators
and others. I did not know Eric Holder until he competed for the
post of United States Attorney for the District of Columbia. I came
to know him in much the same way that you will know him after
today’s hearing.

Because the District has the same Federal officials as the States,
but no Senators, President Bill Clinton granted me the courtesy to
recommend the U.S. Attorney, District Court judges, and the U.S.
Marshal. In the District’s two centuries as the Nation’s capital,
residents had had to live with the decisions of these important Fed-
eral officials while having no way to effect their appointments. I
was determined to vindicate the President’s courtesy by the trans-
parency and the competitiveness of the process and the excellence
of the candidates recommended. I appointed a commission of distin-
guished lawyers and other private citizens, named as Chair Pau-
line Schneider, a past president of the District of Columbia Bar As-
sociation, and charged the commission to search widely for can-
didates and to thoroughly investigate and interview them and send
me three candidates for each post. I then made my recommenda-
tions to the President for each post after doing my own due dili-
gence and interviewing the three candidates. Some may think that
Washington has more lawyers than people with good sense, but
lawyers in this town are among the most able in the United States.
The commission soon heard from some of the best of the lot.

Eric Holder’s distinguished biography is before you. Without reit-
erating the many features of the academic and legal background
that recommend his appointment, what particularly stood out for
us were the uniformly excellent reports concerning his work in the
Justice Department’s first Public Integrity Section, his nomination
by President Ronald Reagan to the D.C. Superior Court, whose ap-
pointments, as Article I judges, are made by the President, and the
high praise for his service there, the outstanding evaluations of his
extensive and varied criminal and civil trial experience, and his un-
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impeachable character and collegiality, as reported by all who had
worked with Eric Holder. Perhaps the best indication of Eric’s ex-
cellence, however, is that in a very competitive pool of the best and
the brightest, he rose to the top like cream in rich milk.

Besides demonstrating his own excellence, however, Eric carried
an unusual burden, of which he was unaware. More than usual,
the quality of the commission’s recommendations for U.S. Attorney
and for judges were of path-breaking importance. We knew that
these appointments were without precedent in the city’s history.
Even small differences in quality mattered, if the point was not
only to get the best candidates but to demonstrate that this city
could do so.

Eric Holder created a new gold standard for the position of
United States Attorney for the District of Columbia. The Repub-
lican U.S. Attorneys who followed him adopted his innovations, lo-
calizing the District part of his jurisdiction by, for example, placing
Assistant U.S. Attorneys in communities for the very first time
while simultaneously carrying forward significant Federal prosecu-
tions. Eric wore two very different, high-profile hats at the same
time with remarkable skill. He more than vindicated the challenge
he was given and our confidence in him. Eric Holder may be the
first person to work his way up from career trial attorney in the
Department of Justice to become the United States Attorney Gen-
eral. Imagine the effect his appointment will have on the demor-
alized Department of Justice staff. If experience at every level of
the Department and a record of excelling in everything you have
ever done matters to this Committee, Eric Holder is unusually well
qualified to become our Attorney General. I am pleased and proud
to recommend him to you without reservation.

Chairman LeEaHY. Well, Congresswoman, you and I have served
together for over 20 years, and I worked closely with you on a num-
ber of things, and that is high praise indeed, and I appreciate it.

Senator WARNER. I know you and the Congresswoman have
many other places to go. Thank you for taking the time here. We
will rearrange the dais a little bit and give Mr. Holder a chance.

Chairman LeEaHY. Mr. Holder, will you please stand and raise
your right hand? Do you affirm or swear that the testimony you
are about to give before this Committee will be the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. HOLDER. I do.

Chairman LEAHY. Thank you. Please be seated.

I am never sure whether to address you as Mr. Holder, Judge
Holder, Deputy Attorney General Holder, but, Mr. Holder, please
go ahead and give your opening statement.

First, before you do, though, would you introduce the members—
before we start the clock, would you introduce the members of your
family? I have already met them, but so all the members of the
Committee can see them here.

Mr. HOLDER. Thank you, Mr. Chairman. Seated behind me, right
behind me, is my wife, Dr. Sharon Malone. The beautiful woman
to her left is my mother, Miriam Holder. A series of beautiful
young women here is my daughter, Maya Holder, Brook Holder.
My little guy there, that is Eric Holder III, born on the same day
as my father. He was going to have a different name, but we de-

VerDate Nov 24 2008  12:46 May 12, 2010 Jkt 056197 PO 00000 Frm 00023 Fmt6633 Sfmt6633 S:A\GPO\HEARINGS\56197.TXT SJUD1 PsN: CMORC



12

cided since he was born on my Dad’s birthday, his last birthday,
that that had to be his name. So he is not named after me. He is
named after my Dad.

That is my brother, William Holder; his wife, Debra Holder; my
niece, Amanda Holder.

Chairman LEAHY. I thank you all, and I know you have many,
many friends. I see former FBI Director Louis Freeh, and I see so
many others. But please, Mr. Holder, go ahead.

STATEMENT OF ERIC H. HOLDER JR., NOMINEE TO BE
ATTORNEY GENERAL OF THE UNITED STATES

Mr. HOLDER. Thank you. Mr. Chairman, Senator Specter, and
members of the Senate Judiciary Committee: I am deeply honored
to appear before you today. In 5 days, just a short distance from
this historic room, the next President of the United States will take
the oath of office. He will swear to preserve, protect, and defend
the Constitution of the United States. I have been asked by him
to serve as Attorney General, the Cabinet officer who is the guard-
ian of that revered document.

I feel the full weight of this responsibility. If confirmed by the
Senate, I pledge to you and to my fellow citizens that I will faith-
fully execute my duties as Attorney General of the United States
of America. I will do so by adhering to the precepts and the prin-
ciples of the Constitution, and I will do so in a fair, just, and inde-
pendent manner.

This is the fourth time I have come before the Senate for con-
firmation to a position in law enforcement. I served almost 30
years as a prosecutor, judge, and senior official within the Depart-
ment of Justice. President-elect Obama and Vice President-elect
Biden asked me to assume this responsibility because they know
I will fight terrorism with every available tool at my disposal and
reinvigorate the Department’s traditional missions of protecting
public safety and safeguarding our precious civil rights.

I accept their trust in me, and with your support I intend to lead
an agency that is strong, independent, and worthy of the name “the
Department of Justice.”

Now, I could not have arrived at this moment without the sac-
rifice and example of so many others. I begin, of course, by recog-
nizing the support of my family, whom you have just met. My wife,
Sharon, a respected professional in her own right, has put up with
a lot over the years because of my demanding work, and she has
done so with the love and grace that characterizes all that she
does. Thank you, sweetheart.

My wife is a tremendously talented physician. But the best ex-
amples of her skills and qualities as a person are on display not
in her doctor’s office but in our home in the form of our three chil-
dren. They make our lives infinitely richer, and I thank them for
their love and patience.

It wasn’t until I was a parent myself that I truly appreciated all
that my parents did for me. My father, only 12 years old when he
came to this country from Barbados, worked hard throughout his
life to teach my brother and me about the promise of America. He
and my mother made sure that we never wasted the opportunities
presented to us, especially an education in the excellent New York
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City public school system. My brother grew up to be a Port Author-
ity police officer and a successful businessman, and I grew up to
arrive at this humbling moment. I am glad my mother is here to
see this day, and I know my father would be proud.

In addition to my family, there are others who have inspired and
guided me. Sitting here today, the very day that civil rights leader
Martin Luther King would have celebrated his 80th birthday, I ac-
knowledge the debt that I owe him and the thousands of other
Americans, black and white, who fought and died to break the back
of segregation. Dr. King devoted himself to breathing life into our
Constitution. I feel privileged just to stand in his shadow and hope
that as Attorney General I can honor his legacy.

Now, one of those who served on the front lines of the struggle
for equality was my late sister-in-law, Vivian Malone Jones, who
integrated the University of Alabama in 1963. In an atmosphere of
hate almost unimaginable to us today, she and fellow student
James Hood faced down Governor George Wallace, and in the pres-
ence of then-Deputy Attorney General Nicholas Katzenbach, they
enrolled in that great university.

The very next day, NAACP leader Medgar Evers was gunned
down in his driveway in Mississippi. But Vivian never considered
backing down. She went to class despite the ever present danger,
later saying simply that she “decided not to show any fear.” She
never did, throughout her too short life. In a career in public serv-
ice that began in the Civil Rights Division at the Department of
Justice and ended as an advocate for environmental justice, she
showed me the meaning of courage and perseverance.

Finally, I want to acknowledge the thousands of career employ-
ees at the Department of Justice. They have been my teachers, my
colleagues, and my friends. When I first joined the Department’s
Public Integrity Section in 1976, they showed me what it meant to
serve the people. When I was the United States Attorney in the
District of Columbia, they worked beside me to fight drug crimes,
drug trafficking, and public corruption. And when I was Deputy At-
torney General of the United States, they were my troops in the
daily battle for justice.

These career professionals are not only the backbone of the De-
partment of Justice, they are its soul. If I am confirmed as Attor-
ney General, I will listen to them, respect them, and make them
proud of the vital goals we will pursue together.

In fact, if I have the honor of becoming Attorney General, I will
pursue a very specific set of goals:

First, I will work to strengthen the activities of the Federal Gov-
ernment that protect the American people from terrorism. Nothing
I do is more important.

I will use every available tactic to defeat our adversaries, and I
will do so within the letter and the spirit of the Constitution. Ad-
herence to the rule of law strengthens security by depriving ter-
rorist organizations of their prime recruiting tools. America must
remain a beacon to the world. We will lead by strength, we will
lead by wisdom, and we will lead by example.

Second, I will work to restore the credibility of a Department
badly shaken by allegations of improper political interference. Law
enforcement decisions and personnel actions must be untainted by
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partisanship. Under my stewardship, the Department of Justice
will serve justice, not the fleeting interests of any political party.

Attorney General Michael Mukasey and Deputy Attorney Gen-
eral Mark Filip have done much to stabilize the Department and
restore morale. For that, Judges Mukasey and Filip deserve the
gratitude of the American people, and they have my personal grati-
tude and thanks. But there is more work to do.

Third, I will reinvigorate the traditional missions of the Justice
Department. Without ever relaxing our guard in the fight against
global terrorism, the Department must also embrace the historic
role in fighting crime that it has, in protecting civil rights, pre-
serving the environment, and ensuring fairness in the marketplace.

To that end, the Justice Department must wage an aggressive ef-
fort against financial fraud and market manipulation. As taxpayers
are asked to rescue large segments of our economy, they also have
a right to demand accountability for wrongdoing that only the De-
partment of Justice can provide. At the same time, we must rededi-
cate ourselves to the fight against violent crime which tears at the
fabric of our neighborhoods.

The Justice Department must also defend the civil rights of every
American. In the last 8 years, vital Federal laws designed to pro-
tect rights in the workplace, the housing market, and the voting
booth have languished. Improper political hiring has undermined
this important mission. That must change, and I intend to make
this a priority as Attorney General.

The Department of Justice must also protect American con-
sumers. We need smart antitrust enforcement to prevent and to
punish unlawful conduct that hurts markets, excludes competition,
and harms consumer welfare. The Justice Department should also
reinvigorate its efforts to protect the public in areas such as food
and drug safety and consumer product safety. And we must work
actively with EPA and other agencies to protect our environment.

In all of this, I hope to establish a full partnership with this
Committee and with Congress as a whole. The checks and balances
in our Constitution establish a healthy tension among the three
branches as each ensures that the others do not overstep their
boundaries. But too often in recent years, that natural tension has
expressed itself in unhealthy hostility.

President-elect Obama and I respect Congress. And we respect
the Federal judiciary. We will carry out our constitutional duties
within the framework set forth by the Founders, and with the hu-
mility to recognize that congressional oversight and judicial review
are necessary; they are beneficial attributes of our system and of
our Government. In particular, I know how much wisdom resides
in this Committee from your collective decades of service in Gov-
ernment, and I will be sure to draw upon it.

The years I spent in Government taught me a lot. As a public
corruption prosecutor, I took on powerful interests to ensure that
citizens received the honest services of the people who serve them.
As a judge, I used the awesome power I had to deprive criminals
of their liberty, a power that weighs heavily on anyone who exer-
cises it. And as a high-ranking official in the Department of Jus-
tice, I faced a series of complex, time-sensitive prosecutorial and
administrative decisions every time I stepped inside the building.
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Now, my decisions were not always perfect. I made mistakes. I
hope that enough of my decisions were correct to justify the grati-
fying support that I have received from colleagues in law enforce-
ment in recent weeks. But with the benefit of hindsight, I can see
my errors clearly, and I can tell you how I have learned from them.

I can also assure you that I will bring to office the principle that
has guided my career—that the Department of Justice first and
foremost represents the people of the United States. Not any one
President, not any political party, but the people.

I learned that principle in my first days at the Department,
when I sent corrupt public officials from both parties to jail. It
guided my work as U.S. Attorney for the District of Columbia when
I prosecuted one of the most powerful members of my own party
at the very time he held in his hands the top legislative initiative
of my own President. And it guided my service as Deputy Attorney
General when I recommended independent counsel investigations
not just of members of the Cabinet, but of the very President who
appointed me and in whose administration I proudly served.

None of those calls was easy. But I made them because I believed
they were the right decisions under the law. If confirmed as Attor-
ney General, I pledge to you that this same principle will guide my
service and inform every decision that I make.

I have spent most of my career at the Department of Justice, and
I cherish it as an institution. Its history, unmatched within the
Federal Government. If I have the honor of serving as Attorney
General, I will uphold the trust that you have placed in me. I will
do so by ensuring that the Department is an instrument of our
great Constitution, but more than that the servant of the American
people.

Thank you very much.

[The prepared statement of Mr. Holder appears as a sumission
for the record.]

[The biographical information of Mr. Eric Holder, Jr., follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR ERIC HOLDER, JR., ATTORNEY GENERAL NOMINEE
PUBLIC
1. Name: Full name (include any former names used).
Eric Himpton Holder, Jr.

2. Position: State the position for which you have been nominated.

Attorney General of the United States

3. Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

Office: Covington & Burling LLP
1201 Pennsylvania Avenue, NN'W.
Washington, D.C. 20004

4. Birthplace: State date and place of birth.
January 21, 1951; New York, New York

5. Marital Status: (include name of spouse, and names of spouse pre-marriage, if
different). List spouse’s occupation, employer’s name and business address(es). Please,
also indicate the number of dependent children.

Marriedto:  Sharon Denise Malone
Physician

Number of Dependents: We have three dependent children.

6. Education: List in reverse chronological order, listing most recent first, each college,
law school, or any other institution of higher education attended and indicate for each the
. dates of attendance, whether a degree was received, and the date each degree was
received.

Columbia Law School - New York, New York

1973 - 1976
1.D. awarded May 1976
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Senate Judiciary Committee
Eric H. Holder, Jr.
Page 2

Columbia College - New York, New York,
1969 ~ 1973
B.A. awarded May 1973

7. Employment Record: List in reverse chronological order, listing most recent first, all
governmental agencies, business or professional corporations, companies, firms, or other
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with
which you have been affiliated as an officer, director, partner, proprietor, or employee
since graduation from college, whether or not you received payment for your services.
Include the name and address of the employer and job title or job description where
appropriate.

Partner

Covington & Burling LLP

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

July 2001 — present

Deputy Attorney General of the United States
U.S. Department of Justice

Washington, D.C. 20530

1997 - 2001

United States Attorney for the District of Columbia
U.S. Departiment of Justice

Washington, D.C. 20005

1993 - 1997

Associate Judge

District of Columbia Superior Court
500 Indiana Avenue, N.'W.
Washington, D.C. 20001

1988 - 1993

Trial Attorney

U.8. Department of Justice
Criminal Division

Public Integrity Section
Washington, D.C. 20530
1976 — 1988
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Senate Judiciary Committee
Eric H. Holder, Jr.
Page 3

Law Clerk

U.S. Department of Justice
Criminal Division
Washington, D.C. 20530
Summer 1975

Law Clerk

N.A.A.C.P. Legal Defense and Educational Fund, Inc.
10 Columbus Circle

New York, New York

Summer 1974

Systems Engineer

International Business Machines
475 Northern Blvd

Great Neck, NY

Summer 1973

NON-PROFIT BOARDS:

George Washington University — Board of Trustees
October 25, 1996 — 1997

No payment received

American Constitution Society
1333 H Street, N.W._, 11th Floor
Washington, D.C. 20005
Board member: 2003 — present
No payment received

Columbia University

2960 Broadway

New York, NY 10027-6902
212-854-1754

Trustee: 2007 — present

No payment received

Georgetown Day School
4200 Davenport Street, N.W.
Washington, D.C. 20016
202-274-3200

Trustee: 2006 — present

No payment received
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Senate Judiciary Committee
Eric H. Holder, Jr.
Page 4

Meyer Foundation

1400 16th Street, N.W.

Suite 360

Washington, D.C. 20036
202-483-8294

Board member: 2001 — present
No payment received

Morehouse School of Medicine
720 Westview Drive, S.W.
Atlanta, GA 30310-1495
404-752-1500

Trustee: 2005 — present

No payment received

Save the Children Foundation
54 Wilton Road

Westport, CT 06880 -
1-800-728-3843

Board member: 2004 — present
No payment received

Turnaround for Children

25 West 45th Street, 6th Floor
New York, NY 10036
646-786-6200

Board member: 2004 — present
No payment received

Washington, DC Police Foundation
Federal City Council

1156 15th Street

Suite 600

Washington, D.C. 20005
202-223-4560

Chairman: 2006 - present

No payment received
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Senate Judiciary Committee
Eric H. Holder, Jr.
Page 5

American Bar Association

740 15th Street, N.W.

Washington, D.C. 20005-1019

202-662-10000

General Member; Task Force on the Judiciary: 2001 - 2003
No payment received

Appleseed Foundation

7272 15th Street, N.'W.

11th Floor

Washington, D.C. 20005
202-347-7960 :
Board Member: 2002 - 2003
No payment received

Columbia Law School
Board of Visitors

435 West 116th Street

New York, NY 10027-7297
Member: 2002 - 2005

No payment received

D.C. Appleseed Center for Law & Justice, Inc.
1111 14th Street, N.W.

Suite 510

Washington, D.C. 20005

202-289-8007

Board member: 2003 — 2004

No payment received

D.C. Commission on Judicial Disabilities and Tenure
515 5th Street, N'W.

Suite 246

Washington, D.C. 20001

202-727-1363

Commissioner; 2002 - 2008

No payment received
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Senate Judiciary Committee
Eric H. Holder, Jr.
Page 6

District of Columbia Education Compact
25 E Street, N.W.

Suite 300-B

Washington, D.C. 20001

202-552-6580

Board member: 2006 - 2007

No payment received

Democratic National Committee

430 S. Capitol Street, S.E.

Washington, D.C. 20003

202-863-8000

Member, African American Working Group; Member, National Lawyers Council
2005 — 2007

No payment received

Equal Justice Works

2120 L Street, NN'W.

Suite 450

Washington, D.C. 20037-1541
202-466-3686

Board member: 2001 - 2003
No payment received

1 Am Your Child

335 N. Maple Drive

Suite 135

Beverly Hills, CA 90210
310-285-2385

Board member: 2001 2004
No payment received

Innocence Project of the National Capital Region
American University Washington College of Law
4801 Massachusetts Avenue, N.W.

Washington, D.C. 20016

202-274-4199

Board member: 2002

No payment received
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Senate Judiciary Committee
Eric H. Holder, Jr.
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Eastman Kodak Company

343 State Street

Rochester, NY 14650

585-724-4000

Member, Diversity Advisory Panel: 2002 — 2004
Received payment (to Covington & Burling LLP)

Lawyers for One America

4136 Redwood Highway, Suite 9
San Rafael, CA 94903
415-479-3636

Board member: 2001 — 2005

No payment received

Markle Foundation

Task Force on National Security
10 Rockefeller Plaza, 16th Floor
New York, NY 10020
212-713-7600

Member: 2002

No payment received

MCI, ¢/o Verizon Communications

One Verizon Way

Basking Ridge, NJ 07920

212-395-1525

Member, MCI Board of Directors: 2003 — 2006
Received payment

National Capital Area September 11 Fund
United Way of the National Capital Area

8391 Old Courthouse Road, Suite 200

Vienna, VA 22182

202-488-2000

Member, Governance Committee: 2001 ~ 2003
No payment received
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Eric H. Holder, Jr.
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National Center for Victims of Crime
2000 M Street, Suite 480
Washington, D.C. 20036
202-467-8700

Board member - 2003 - 20007

No payment received

National Gallery of Art

Trustees Council

4th & Constitution Avenue, N.W.
Washington, D.C. 20565
202-737-4215

Member; 2003 - 2007

No payment received

National Institute of Law & Equity
University of Memphis, CYUS

311 McCord Hall

Memphis, TN 38152
901-324-4377

Board member: 2002 - 2003

No payment received

PEW Hispanic Center

1615 L Street, NW.

Suite 700

Washington, D.C. 20036
202-419-3600

Member, Advisory Board: 2003
No payment received

Sullivan Commission on Diversity in the Healthcare Workforce
Duke University School of Medicine

2301 Erwin Road

Durham, NC 27710

919-684-8111

Commissioner: 2003-2006

No payment received
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U.S. Sentencing Commission

One Columbus Circle, N.E.

Washington, D.C. 20002-8002

(202) 502-4500

Member, Ad Hoc Advisory Group: 2002 —2003
No payment received.

Washington Center for Internships and Academic Seminars
1333 16th Street, N'W.

Washington, D.C. 20036-2205

202-238-7900

Board member: 2002 —2003

No payment received

8. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received.

I have not served in the military.

9. Homors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Columbia College — New York State Regents Scholarship
Columbia College — Dean’s List
Department of Justice Special Achievement Award — 1985

Department of Justice Outstanding Performance Awards — 1979, 1980, 1984, 1985,
1986

National Black Prosecutors Association ~ Pioneer Award ~ July 1994

District of Columbia Bar Association — Beatrice Rosenberg Award — February 17,
1995.

Greater Washington Urban League, Inc — “Black and White and Great Together, the
Unity Continues” - Award — March 8, 1995,
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American Jewish Congress National Capital Region — Conscience of the Community
Award — June 27, 1995.
Phi Beta Sigma Fraternity — African-American Male Image Award — July 14, 1995.

George Washington University — Martin Luther King, Jr. Medal for Outstanding Service
in Human Rights — January 23, 1996.

Columbia College's 1996 John Jay Award — March 21, 1996.

National Organization of Black Law Enforcement Executives (D.C. Chapter) — Public
Service Award ~ April 1996

Federation of Citizens Associations of D.C. — Recognition Award —April 24, 1996

Omega Psi Phi Fraternity, D.C. Area Chapter, Citizen of the Year for 1996 - 1997 -
November 15, 1996.

Brotherhood of Shiloh Men, Shiloh Baptist Church, Washington, D.C.
Community Service Award — January 18, 1997

McDonald's Family Restaurants Award — Black History Maker of Today — February 13,
1997

Asian Pacific American Bar Association — Community Service Award — March 18, 1997.
Lawyer of the Year — Bar Association of the District of Columbia — December 6, 1997
Honorary Degree — Bowie State University —~ 1999

Honorary Degree — George Washington University — 1998

Honorary Degree — LeMoyne Owen College — 2000

Distinguished Alumni Award — Black Law Students Association of Columbia Law
School — March 26, 2004

William Tucker Garvin Public Service Award — Queens County District Attorney’s
Office — February 23, 2006

Legal Times, The 90 Greatest Washington Lawyers of the Last 30 Years — May 2008
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America Lawyer, America’s 50 Most Influential Minority Lawyers — 2008

10. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

American Bar Association ~ Coalition for Justice — 1995 — 1996

American Bar Association — High Profile Trials Team — 1996 — 1997

District of Columbia Superior Court

Bias Task Force Subcommittee

1992

District of Columbia Bar

Courts, Lawyers and Administration of Justice Section

Steering Committee :

1990 — 1995

American Bar Association —~ Member — 2001 — 2003

American Bar Association ~ Section of Litigation - 2001 - 2003

American Bar Association’s Task Force on the Judiciary — 2001 — 2003
11. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

New York State Bar: 2nd Dept — Admitted September 7, 1977 (Inactive)
District of Columbia Bar ~ Admitted January 23, 1980

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

U.S. Supreme Court Bar —~ Admitted April 24, 2000
U.S. District Court for the District of Columbia — Admitted May 29, 2002
U.S. Court of Appeals for the First Circuit — Admitted May 1, 2006
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12. Memberships:

a. List all professional, business, fraternal, scholarly, civie, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to which
you belong, or to which you have belonged, or in which you have significantly
participated, since graduation from law school. Provide dates of membership or
participation, and indicate any office you held. Include clubs, working groups,
advisory or editorial boards, panels, committees, conferences, or publications.

Concerned Black Men, Inc.
1983 — present

National Foundation for Teaching Entrepreneurship Advisory Board
1994 - 1997

Sigma Pi Phi Fraternity
1994 — present

See Forever Foundation
1995 - 2002

Please also see non-profit organizations listed in response to Question no.
7.

b. Please indicate whether any of these organizations listed in response to 12(a)
above currently discriminate or formerly discriminated on the basis of race, sex,
or religion — either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices,

None of these organizations have discriminated or do discriminate.

13. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Please supply four (4) copies of all
published material to the Committee.

“importance of Diversity in the Legal Profession” Cardozo Law Review,

2001
23: 2241
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The Prosecution of Public Corruption; article written on "Sentencing
Advocacy”; U.S. Department of Justice; February, 1988

"A Distorted Portrait of a Superb Nominee," Letter to the Editor, The Wall
Street Journal, June 14, 1994

"Dealing with the Media in High-Profile White Collar Crime Cases: The
Prosecutor's Dilemma" (with Kevin A. Olson) - Contained in the ABA's
1995 White Collar Crime Manual. The Manual is a publication of the
ABA's Section of Criminal Justice and the Center for Continuing Legal
Education,

"911 for the D.C. Police" (Parts I and II), The Washington Post, Op-Ed
Page, 1/31/96 and 2/1/96.

b. Please supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, please give
the name and address of the organization that issued it, the date of the document,
and a summary of its subject matter.

None.

c. Please supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

1 have testified before the U.S. Congress on the following occasions:

Committee / Subcommittee Subject Date -
House Judiciary Committee (Crime) Combating Crime in the District of 1995-6-22
Columbia
Senate Judiciary Confirmation hearing for position of 1997-6-13

Deputy Attorney General
Senate Judiciary Dep’t of Justice priorities 1998-7-15
Senate Judiciary Hate Crimes Prevention Act of 1999 1999-5-11
House Judiciary (Crime) Proposed legislation re gun shows 1999-5-27
House Judiciary Hate Crimes Prevention Act of 1999 1999-8-4
Senate Appropriations (Labor) Youth Violence Initiative 1999-9-14
Senate Judiciary Clemency to FALN members 1999-10-20
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Page 14
Committee / Subcommittee Subject Date
House Government Reform Pardon of Marc Rich 2001-2-8
Senate Judiciary Pardon of Marc Rich 2001-2-14
Please also see speeches found at: http://www.usdoj.goviarchive/index-
dag.htmi
d. Please supply four (4) copies, transcripts or tape recordings of all speeches or
talks delivered by you, including commencement speeches, remarks, lectures,
panel discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a copy
of the speech or a transcript or tape recording of your remarks, please give the
name and address of the group before whom the speech was given, the date of the
speech, and a summary of its subject matter. If you did not speak from a prepared
text, please furnish a copy of any outline or notes from which you spoke.
Title Locati Date
Commemoration of the Life and Legacy of Dr. J. Edgar Hoover FBI Building, 1999-1-13
Martin Luther King, Jr. Washington, DC
Responding to Child Maltreatment Conference San Diego, CA 1999-1-26
Affirmative Action Press Conference Dep’t of Transportation, 1999-1-29
Washington, DC
Alliance of Concerned Men Jones Mem’l Utd. Methodist 1999-1-29
Church, Washington, DC
American Hospital Association 3 Washington, DC 1999-2-1
Nat’] Symposium on Victims of Federal Cri Washington, DC 1999-2-8
14th Annual Black Alumni Reception Columbia Univ., New York, NY | 1999-2-22
AARP, HHS & DOJ News Conference Atlanta, GA 1999.2-24
Vice President’s Corruption Panel State Dep’t, Washington, DC 1999-2-25
MCOPS Vehicle Presentation Washington, DC 1999-2.26
Harvard Univ. School of Public Health, Center for | Cambridge, MA 1999-3-10
Health Communication
NDIC Regional Heroin Conft Baltimore, MD 1999-3-16
NOBLE Luncheon Qakland, CA 1999.3-19
Chamber of Commerce Oakland, CA 1999-3-19
Community First Event Qakland, CA 1999-3-19
HHS-0OIG & Health Compliance Ass’n Washington, DC 1999-3-22
NAAG Meeting White House, Washington, DC 1999.3-25
Sister-to-Sister Fly-In Juvenile Justice & Teen ‘Washington, DC 1999-4-21
Violence Workshop
Wreath Laying Ceremony, National Law Judicial Square, Washington, DC | 1999-5-1
Enforcement Officers Mem’]
NAAG Meeting Jackson, MS 1999-5-3
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Title Location Date

Law Day Celebration, MLK Memorial Library Washington, DC 1999-5-4

Law Club of the City of Chicago Chicago, IL 1999-5-4

Nat’l Advisory Council on Violence Against Dep’t of Health & Human 1999-5-10

Women Services, Washington, DC

Put the Brakes on Youth Crime Law Enforcement | Rocky Mount, NC 1999-5-14

Roundtable

DC Domestic Violence Training Conference Washington, DC 1999-5-19

Peace Officers Mem’! Day Ceremony Glynco, GA 1999-5-20

Coalition of Bar Ass’ns of Color McDermott, Will, & Emery, 1999-5-21
Washington, DC

Future Educators of America Leadership Charles County Public Schools, 1999-5.27

Conference Charles County, MD

Council for Court Excellence, Justice Potter U.S. Supreme Court, Washington, | 1999-5-25

Stewart Award Dinner bC

Elizabeth Seton H.S. Commencement Washington, DC 1999-6-1

Office of Small & Disadvantaged Business Washington, DC 1999-6-2

Utilization

DeMatha Catholic H.S. Commencement Hyattsville, MD 1999-6-4

Legal Profession Day Georgetown Univ. Law Ctr., 1999-6-8
Washington, DC

Strengthening Police~-Community Relationships Marriot Wardman Park Hotel, 1999-6-9

Conference Washington, DC

U.S. Conference of Mayors New Orleans, LA 1999-6-12

INS New Attorney Training C Washington, DC 1999-6-16

Congressional Black Caucus Lunch U.8, Capitol, Washington, DC 1999-6-16

Hate Crimes Summit Sharonville, OH 1999-6-21

National Summit on Children Exposed to Violence | Washington, DC 1999-6-22

Crimes Against Children Conference Dallas, TX 1999-6-22

Black McDonald’s Operators Ass’n New York, NY 1999-7-10

NAACP Annual Convention New York, NY 1999.7-13

Robert F. Kennedy Youth Leadership Conference | George Washington Univ., 1999-7-15
Washington, DC

Economic Crime Summit Orlando, FL 1999-5-11

Investiture of Eric T. Washington Washington, DC 1999-7-16

Call to Action for Racial Justice in the 21st Century | White House, Washington, DC 1999.7-20

Lawyers for One America Dinner Washington, DC 1999-7-20

FBINat’l Acad. Assocs. Chicago, IL 1999.7-24

Gun Free Schools Act Report Dep’t of Education, Washington, | 1999-8-10
DC

Safe From The Start MA Summit Boston, MA 1999-9-13

Int’l Conference on Combating Child Pornography | Vienna, Austria 1999-9-29

on the Internet

ABA White Collar Crime Practice Development Washington, DC 1999-10-12

Subcommittee for Young Lawyers

12:46 May 12, 2010 Jkt 056197 PO 00000 Frm 00042 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\56197.TXT SJUD1 PsN: CMORC

56197.015



VerDate Nov 24 2008

31

Senate Judiciary Committee
Eric H. Holder, Jr.

Page 16

Title Location Date

ABA Colloguium on Diversity Aspen, CO 1999-10-15

Acad. for Educational Development Roundtable on | Washington, DC 1999-10-19

Improving Access to Heslth Care

Voices Against Violence Conference Washington, DC 1999-10-20

National Children’s Alliance Legislative Washington, DC 1999-10-20

Conference

NAPO Top Cops Event with the President ‘White House, Washington, DC 1999-10-21

Nursing Home Fraud and Abuse Ctr. Philadelphia, PA 1999-10-26

U.S. Attorneys’ Hate Crimes Conference Washington, DC 1999-10-28

Call to Action for Racial Justice in the 21st Century | San Diege, CA 1999-11-4

Annual Meeting of the Medical Society of DC Washington, DC 1999-11-8

Secret Service Nigerian Organized Crime Washington, DC 1999-11-9

Conference

Diversity in the Legal Workplace Conference Atlanta, GA 1999-11-16

Child Welfare in DC in the 21st Century ‘Washington, DC 1999-11-17

Symposium

Nat’] Conference of State Legislatures, Children, Washington, DC 1999-12-2

Families, and Health Comm.

American Jewish Congress Washington, DC 1699-12-6

Announcement of New Internet Crimes Against Alexandria, VA 1999-12-13

Children Task Force Grants

' High-Tech Crime Summit Washington, DC 2000-1-12

Commemoration of Martin Luther King, Jr. J. Edgar Hoover FBI Building, 2000-1-14
‘Washington, DC

Press conference re United States v. Fresenius AG | Boston, MA 2000-1-19

Swearing-In Ceremony for John W, Marshall, Dir., | Arlington, VA 2000-2-1

USM Service

IRS Criminal Investigation Div. Meeting Arlington, VA 2000-2-1

Conference of Chief Justices of the State Supreme | Austin, TX 2000-2-2

Courts

Lancers Boys Club Baltimore, MD 2000-2-4

Digital Divide Event Eastern Boys & Girls Club, 2000-2-10
Washington, DC

Black History Month Celebration E.D. Va. U.S. Attorney’s Office, | 2000-2-11
Richmond, VA

Traffic Stops and Data Collection Washington, DC 2000-2-17

Pro Bono Institute 10th Annual Seminar Washington, DC 2000-2-25

D.C. Dep’t of Health Maternal Health Conference | Washington, DC 2000-2-28

Presidential Certification Decision State Dep’t, Washington, DC 2000-3-1

Nat’l Money Laundering Strategy Roll Out Treasury Dep’t, Washington, DC_ | 2000-3-8

Children Exposed to Violence Initiative Washington, DC 2000-3-13

Conference re Innovations in the Medical
Profession
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Title Location Date

Public Policy Conference on Economic Viability Washington, DC 2000-3-13

and Violence

Nat’] Ctr. for Neighborhood Enterprise Luncheon | Washington, PC 2000-3-15

Project Recover Opening, William Wendt Center Washington, DC 2000-3-21

Civil Chiefs® Conference Remarks by video from 2000-4-3
Washington, DC

Diversity in the Legal Profession Denver, CO 2000-4-4

Metropolitan Black Bar Ass’n Annual Awards New York, NY 2000-4-27

Dinner

Navy G | Counsel’s Conference Alexandria, VA 2000-5-4

Children Exposed to Violence Initiative Yale Univ. Child Study Center, 2000-5-8
New Haven, CT

ADL Nat’l Leadership Conference Washington, DC 2000-5-8

ICAC Task Force Grants Announcement Alexandria, VA 2000-5-10

LeMoyne-Owen Coll. Commencement Memphis, TN 2000-5-13

Nat’l Law Enforcement Officers Candlelight Vigil | Washington, DC 2000-5-13

(WRITTEN BUT NOT DELIVERED)

GLADD Media Awards Dinner Washington, DC 2000-5-13

FBI Memorial Service (WRITTEN BUT NOT Los Angeles, CA 2000-5-16

DELIVERED)

Maryland State Police Domestic Violence Baltimore, MD 2000-5-22

Conference

National Missing Children’s Day 1. Edgar Hoover FBI Building, 2000-5-25
Washington, DC

Weed and Seed Law Enforcement Conference New Orleans, LA (by video from | 2000-5-25
Washington, DC)

Univ. of Maryland Law School Commencement College Park, MD 2000-5-26

Nat’l Bar Ass’n Women Lawyers® Division Washington, DC 2000-5-30

Sixth Circuit Judicial Conference Cincinnati, OH 2000-6-2

Caribbean Justice Ministerial Conference Port of Spain, Trinidad 2000-6-11 -

2000-6-13

Racial Diversity in the Legal Profession Forum San Francisco Bar Ass’n, San 2000-6-14
Francisco, CA

HCFA/DQJ Conference re Combating Health Care | Arlington, VA 2000-6-26

Fraud and Abuse

League of United Latin American Citizens Washington, DC 2000-6-26

Do the Write Thing Challenge Program Dep't of Justice, Washington, DC | 2000-7-18

Operation PUSH Convention Chicago, IL 2000-7-26

Nat’l Urban League Convention New York, NY 2000-8-2

Nat’l Ass’n of Police Organizations Washington, DC 2000-8-6

Nat’l Black Prosecutors Ass’n Convention Washington, DC 2000-8-9

Nat’l Black Prosecutors Ass’n Convention Washington, DC 2000-8-10

Int’l Assoc. of Chiefs of Police Community Durban, South Africa 2000-8-28

Policing Conference
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Title Location Date

Hate Crimes Event White House, Washington, DC 2000-9-13

Nat’l Campaign Against Youth Violence Press Nat’l Press Club, Washington, 2000-9-14

Confe DC

Congressional Black Caucus Brain Trust re Police | Washington, DC 2000-9-14

Brutality

Congressional Black Caucus Foundation Washington, DC 2000-9-15

Legislative Conference

DOJ / ABA Career Day Dep’t of Justice, Washington, DC | 2000-9-15

Anti-Defamation League Event Washington, DC 2000-9-20

Tribute to Sen. Schumer, Coalition to Stop Gun ‘Washington, DC 2000-9-20

Violence Awards Dinner

Southwest Border Conference Washington, DC 2000-9-20

National District Attorneys’ Assoc. Community Washington, DC 2000-9-25

Prosecution Meeting

First Monday 2000 Campaign Philadelphia, PA 2000-10-2

Lehigh County Bar Assoc. Bench and Bar Washington, DC 2000-10-5

Conference

Symposium on Fed. Sentencing Policy for Arlington, VA 2000-10-12

Economic Crimes and New Technology Offenses

National Law Enforcement Officers Memorial ‘Washington, DC 2000-10-13

Fund Wreathlaying Ceremony

Mercer Univ. Executive Forum Series Atlanta, GA & Macon, GA (same | 2000-10-19
remarks)

Inauguration of Ronald Mason, Jr. Jackson State Univ., Jackson, MS | 2000-10-20

Am. Acad. of Child and Adolescent Psychiatry Manbhattan, NY 2000-10-26

Meeting

Investiture of Thomas Motley D.C. Superior Court, Washington, | 2000-10-27
DC

Am. College of Trial Lawyers Meeting Washington, DC 2000-10-28

Column written in memory of Chuck Ruff 2000-11-21

Children Exposed to Violence Initiative, Safe from | Berkeley, CA 2000-12-5

the Start Forum

Conference of Human Rights Commissioners Washington, DC 2000-12-11

Baitimore City COPS Grant Event Baltimore, MD 2001-1-18

OJIDP National Conference re Justice for Children | Washington, DC 2000-12-14

Janet Reno Portrait P tation Dep’t of Justice, Washington, DC | 2000-1-11

Janet Reno Farewell Ceremony Dep’t of Justice, Washington, DC | 2001-1-11

Commemoration of Dr, Martin Luther King, Jr. Dep’t of Justice, Washington, DC | 2001-1-16

Lynne Battaglia Swearing-In Ceremony Maryland State house, Annapolis, | 2001-1-26
MD

“Congressional Oversight and Investigations in the | Covington & Burling LLP E- 2006-11-16

110th Congress” Alert

“The Feds’ Increasing Focus on the Pharmaceutical | Journal of the Food and Drug 2001-11/12

Industry” Law Institute
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Title Location Date
“The Impact of the McNulty Memorandum” Covington & Burling LLP 2006-12-22
Conference Call
Prison Drug-Testing Directive White House, Washington, DC 1998-1-12
Commemoration of Dr. Martin Luther King, Jr. Dep’t of Justice, Washington, DC | 1998-1-15
Dr. Martin Luther King, Jr. Commemorative CIA, Arlington, VA 1998-1-22
| Program
Electronic Exchange of Legal Documents Washington, DC 1998-1-28
Symposium
Dublin I Alternative School Rentz, GA 1998-1-29
Nat'l Bar Assoc. Judicial Council and Board of U.S. Virgin Islands 1998-1-30
Governors Meeting
AARP Conference Washington, DC 1998-2-4
Remarks re Black History Month Lisbon Elementary School, 1998-2-6
Dallas, TX
Townview Magnet H.S., Dallas,
£, ¢
FBI Field Office, Houston, TX 1998-2-12
U.S. Attorney’s Office, Houston,
X
Thurgood Marshall Elementary 1998-2-18
School, Washington, DC
(SAME REMARKS)
Hate Crimes Conference Washington, DC 1998-2-4
Professional Responsibility Officers Conference Washington, DC 1998-3-5
Black Law Students Association, Univ. of College Park, MD 1998-3-7
Maryland Law School Awards Dinner
D.C. Chamber of Commerce Washington, DC 1998-3-19
Anti-Drunk Driving Legislation ‘White House, Washington, DC 1998-3-30
Columbia Law School, Public Interest Award New York, NY 1998-4-2
Presentation
Anti-Defamation League Leadership Conference Washington, DC 1998-4-6
Black Students Assoc. Alumni Conference Columbia Law School, New 1998-4-17
York, NY
Nat’l Police Survivors” S Alexandria, VA 1998-5-14
U.S. Attorney Awards to Law Enforcement Wilmington, DE 1998.5-20
Agencies
Bowie State Univ. Commencement Landover, MD 1998-5-23
Geo. Washington Univ. Law School Washington, DC 1998-5-24
[& ement
Executive Office of Immigration Review Aspen Institute, Queenstown, MD | 1998-5.26
Conference
School Without Walls Commencement Washington, DC 1998-6-12
Volunteers of America Confe New Orleans, LA 1998-6-15
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Title Location Date
Father’s Day Communion Brunch Church of the Resurrection, East | 1998-6-21
Elmhurst, NY
INS / Int’l Assoc. of Chiefs of Police Conference El Paso, TX 1998-6-26
National Black Prosecutors Convention New Orleans, LA 1998-7-21
Value-Based Violence Prevention Initiative White House, Washington, DC 1998-7-22
Chicago Anti-Narcotics Initiative Rollout Chicago, IL 1998-8-10
Youth Sunday New Home Baptist Church, 1998-9-13
Landover, MD
Safer Communities, Brighter Futures Conference Des Moines, 1A 1998-9-16
Investiture of Greg Sleet Wilmington, DE 1998-9-28
Hotspot Communities Initiative Conference Baltimore, MD 1998-9-29
Border Coordination Initiative Rollout Conference | Washington, DC 1998-9-29
Council on Foreign Relations remarks re Carnegie Foundation Building, 1998-10-14
International Crime Washington, DC
Fulton Hotel Ground-Breaking Ceremony Washington, DC 1998-10-16
Investiture of Richard Roberts Washington, DC 1998-10-19
Nursing Home Quality of Care and Fraud Herndon, VA 1998-10-21
Confe
Robert F. Kennedy Memorial Foundation Dep’t of Justice, Washington, DC | 1998-10-22
Conference re Juvenile Justice
Am. Health Lawyers Assoc. remarks re Health Arlington, VA 1998-10-22
Care Fraud and Abuse
Hispanic Law Conference and Career Fair American Univ. Washington 1998-11-7
College of Law, Washington, DC
Day with Justice remarks re Private / Public Dep’t of Justice, Washington, DC | 1998-11-10
Parnerships for Children
Community Prosecution Forum Washington, DC 1998-12-1
General Counsel Conference Treasury Dep’t, Washington, DC | 1998-12-3
Nat’| Conference for Reporters and Editors, Crystal City, VA 1998-12-8
Gannett Co.
Society of Black Lawyers London, England 1998-12-12
Children Exposed to Violence Initiative White House, Washington, DC 1998-12-29
FBI Training Academy Quantico, VA 1997-9-17
Hispanic Nat’l Bar Assoc. White House, Washington, DC 1997-9-23
Dedication of FBI Washington Field Office Washington, DC 1997-9-26
Building
Mary Alice Stoddard Community Service Award ‘Washington, DC 1997-10-6
Association of General Counsel ‘Washington, DC 1997-10-9
Nat’] Conference on Prevention of Crime Washington, DC 1997-10-13
Swearing-In of D.C. Trustees Washington, DC 1997-10-17
Public Information Officer Conference Washington, DC 1997-10-27
Institute of Caribbean Studies Awards Dinner Washington, DC 1997-11-14
Criminal Chiefs’ Conference Arlington, VA 1997-11-18
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Title Location Date
Albert C. Maule Memorial Lecture Quinn Chapel, Chicago, IL 1997-11-20
Amindon Elementary School Washington, DC 1997-11-25
D.C. Bar Assoc. Banquet Washington, DC 1997-12-6
Diamond Jubilee Anniversary Celebration First Baptist Church, East 1997-12-12
Elmhurst, NY
American Constitution Society Annual Convention | Washington, DC 2008-6-13
“Essay Concerning Programming Themes: Youth | U.S. Attorney’s Office, 1994-8-22
Violence” Washington, DC
Naturalization Ceremony U.S. District Court, Washington, | 1994-5-10
DC
Youth Sunday First Baptist Church of 1995-1-29
Deanwood, Washington, DC
African-American Festival of Academic Excellence | Washington, DC 1995-5-6
D.C. Children’s Advocacy Center, Interagency Washington, DC 1995-10-6
Agreement Signing Ceremony
Memorial Ceremony for Clendon Lee, Jr. U.S. District Court, Washington, | 1996-5-2
DC
Federal Bar Assoc. Annual Salute to Law Washington, DC 1996-5-17
Enforcement
Eastern Armed Robbery Conference Washington, DC 1996-7-25
DARE Graduation Ceremony Washington, DC 1996-7-26
Omega Psi Phi Man of the Year Award 1996-11-15
Presentation (WRITTEN STATEMENT)
Dedication of Sergeant Henry J. Daly Building Washington, DC 1996-12-13
D.C. Circuit Public Forum Washington, DC 1997-4-16
Swearing-In Speech, U.S. Attorney Washington, DC 1993-10-15
Martin Luther King Day Speech Peoples’ Congregational United | 1994-1-16
' Church of Christ, Washington,
DC
Robert F. Kennedy Mem’l Foundation Conference | Washington, DC 1994-1-18
re Juvenile Justice
D.C. Bar Assoc. Washington, DC 1994.3.2
“Statement Regarding the Federal Assistance Law Enforcement Coordinating 1994-3-18
Program” Committee, U.S. Attorney’s
Office, Washington, DC
Law Day Washington, DC 1994-5-4
Statement re Public Safety and Law Enforcement | D.C. Committee on the Judiciary, | 1994-7-6
Support Act of 1994 Washington, DC
D.C. Dep’t of Corrections Awards Ceremony Washington, DC 1994-9-17
131st Anniversary Celebration Shiloh Baptist Church, 1994-9-23
Washington, DC
Testimony re D.C. Nonviolent Offenses Washington, DC 1994-10-17

Mandatory-Minimum Sentences Amendment Act
of 1994
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Title Location Date
Martin Luther King Day Speech re gun control Washington, DC 1995-1-13
efforts
Black History Month 19952
Urban League Conference Washington, DC 1995-2-4
Rosenberg Award Presentation Washington, DC 1995-2-17
Criminal Law Seminar, Virginia State Bar Richmond, VA 1995-2-24
D.C. Public Schools Division on Homeless Washington, DC 1995-4-3
Children, Homeless Awareness Week
Legal Aid Society “Servant of Justice” Awards Washington, DC 1995-4-18
Dinner
Black Law Students Assoc. Distinguished Service | Columbia Law School, New 1995-4.20
Award Presentation York, NY
Columbia Law School C« t New York, NY 1995.5-16
Center for Youth Services Law Day Conference Washington, DC 1995-5-31
“Qperation Ceasefire” Kickoff Announcement Washington, DC 1995-6-8
Voluntary Bar Assoc. of D.C. Luncheon Washington, DC 1995-6-20
Remarks re D.C. Law Enforcement House Judiciary Committee, 1995-6-22
Washington, DC
Testimony, Hearing on Combating Crime in the House Judiciary Committee, 1995-6-22
District of Columbia Subcommittee on Crime,
Washington, DC
Investiture of Eric Washington Washington, DC 1995.7-13
Asian Pacific American Bar Assoc. Installation Washington, DC 1995.7-21
Dinner
Jack and Jill Regional Conference Reston, VA 1995-7-27
Nat’] Black Child Development Institute Washington, DC 1995.9.29
Conference
Address on the 100th Anniversary of Frederick Frederick Douglass Home, 1995-10-14
Douglass’s Death Washington, DC
Testimony, Oversight Hearing on Operation D.C. Council Judiciary 1995-10-25
Ceasefire Committee, Washington, DC
Black History Month Speech 1996-2
Statement re Formation of New Domestic Violence | U.S. Attorney’s Office, 1996-4-1
Unit Washington, DC
Fifth District Community Prosecution Pilot Washington, DC 1996-6-3
| Program Announcement
Faith Moravian Church Dinner Chevy Chase, MD 1996-9-28
Heritage Foundation Symposium on Crime Washington, DC 1996-10-15
Bias-Related Crimes Task Force Press Conference | Washington, DC 1996-10-21
Domestic Violence Forum Dep’t of Veterans Affairs, 1996-10-30
Washington, DC
D.C. Sireet Academy Dinner Washington, DC 1996-11-2
Press Conference re New Drug Legislation Washington, DC 1996-12-4
Commemoration of Dr. Martin Luther King, Jr. Dep’t of Justice, Washington, DC | 1997-1-17
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Title Location Date
Black History Month Speech 1997-2
Testimony, Felony Murder Amendment Act of D.C. Council Judiciary 1997-3-12
1997 Committee, Washington, DC

Secret Service Special Agent Training Course Beltsville, MD 1997-3-21
Graduation

Citizens Advisory Council Awards Bang: Washington, DC 1997-4-4
Washington Hebrew Congregation Mitzvah Day Washington, DC 1997-4-11
Celebration

e. Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

1 recall providing an interview to “HistoryMakers” in December 2004, but
do not have a transcript. See
http://www.thehistorymakers.com/programs/dvl/files/Holder_Ericfhtml.

1 have tried to recall and search for all the times that I have been
interviewed. In answering this questionnaire, 1 performed a search of the
Lexis-Nexis “Transcripts” database to locate interview transcripts. That
search revealed the interviews listed below; there are undoubtedly other
interviews that I do not recall and for which 1 do not have transcripts:

Program Headline Date

NPR, 4ll Things Considered Democrat Offers Rationale for Biden Pick | 2008-08-27

Fox News Sunday Interview with Eric Holder, Kenneth 2004-10-17
Blackwell

Fox News, Hannity & Colmes Interview with Eric Holder 2004-4-19

CBS Morning News Government’s case against Zacarias 2002-11-7
Moussaoui shows signs of cracks

NBC News, Meet the Press Eric Holder and Rep. Tom DeLay Discuss | 2000-4-23
the Elian Gonzalez Case

CBS News, Special Report Continuing Coverage of the Elian 2000-4-22
Gonzalez Story

ABC News, This Week Preventing Gun Violence 1999-5-2

Federal News Service/FDHC Political Justice Department Media Availability 1998-7-9

Transcripts

CNN News At Issue — Race in the Criminal Justice 1995-10-8
System
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In addition, I performed a search of the Lexis-Nexis “CQ Transcriptions”
database, which revealed the press conferences listed below; there are
undoubtedly other conferences or interviews that I do not recall and for

which I do not have transcripts:

Location (Subject if applicable) Date
Congressional Black Caucus news conference (police brutality and racial profiling) 2000-9-14
Dep’t of Justice News Briefing 2000-4-6
White House News Briefing 2000-3-17
Dep’t of Justice News Briefing 2000-3-2
Dep’t of Justice News Briefing 2000-2-10
Dep’t of Justice News Briefing 2000-2-7
Dep’t of Justice News Briefing 1999-12-22
Dep’t of Justice News Briefing 1999-12-9
Dep’t of Justice News Briefing 1999-11-18
Joint News Conference with Secretary of Education Richard Riley and Secretary of 1999-10-26
the Interior Bruce Babbitt (department budgets)

Dep’t of Justice News Briefing 1999-10-21
Joint News Conference with Secretary of the Treasury Lawrence Summers 1999-9-23
(combating money laundering)

Dep’t of Justice News Briefing 1999-7-1
Dep’t of Justice News Briefing 1999-6-16
Dep’t of Justice News Briefing 1999-4-22
Dep’t of Justice News Briefing 1999-3-11
Dep’t of Justice News Briefing 1999-3-4
Dep’t of Justice News Briefing 1999-2-5
Dep’t of Justice News Briefing 1999-2-4
Dep’t of Justice Press Conference (children exposed to violence) 1998-12-29
Dep’t of Justice News Briefing 1998-10-1
Dep’t of Justice News Briefing 1998-7-9
Dep’t of Justice News Briefing 1998-4-16
Joint News Conference with OMB Director Franklin Raines and several members of | 1998-4-1
Congress (drunk driving legislation)

Dep’t of Justice News Briefing 1998-2-26
Dep’t of Justice News Briefing 1998-2-5
Dep’t of Justice News Briefing 1997-12-18
Dep’t of Justice Press Event (fortieth anniversary of Civil Rights Division) 1997-12-8
Dep’t of Justice News Briefing 1997-10-23
U.S. Attorney’s Office Press Conference (guilty plea of former Rep. Dan 1996-4-9

Rostenkowski)
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14. Legal Career: Please answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

1 did not serve as a judicial clerk.
ii. whether you practiced alone, and if so, the addresses and dates;
1 have not practiced as a solo practitioner.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

United States Department of Justice
Criminal Division

Public Integrity Section

1976 - 1988

Trial attorney in official corruption cases

District of Columbia Superior Court

Associate Judge

1988 - 1993

Local trial court judge (nominated by President Reagan and confirmed by
United States Senate)

United States Attomey

District of Columbia

1993 — 1997

Nominated by President Clinton and confirmed by the United States Senate

United States Department of Justice

Deputy Attorney General of the United States

1997 - 2001

Nominated by President Clinton and confirmed by the United States Senate
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Partner

Covington & Burling LLP

1201 Pennsylvania Avenue, N.W,
Washington, D.C. 20004

2001 — present

b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

From 1976 through 1988, I was a prosecutor at the U.S. Department of
Justice specializing in official corruption cases. From 1988 to 1993, [ was
a trial court judge at the District of Columbia Superior Court. From 1993
to 1997, I was the United States Attorney for the District of Columbia.
From 1997 to 2001, I was the Deputy Attorney General of the United
States. Since 2001, I have been a partner at the law firm of Covington &
Burling LLP.

il. your typical clients and the areas, if any, in which you have specialized.

As a trial attorney with the U.S. Department of Justice, I represented the
United States and tried federal criminal cases against public officials
charged with corruption.

As a D.C. Superior Court judge, I did not have clients or a specialized
docket, although my case load primarily involved criminal matters.

As U.S. Attorney, I represented the United States and supervised criminal
and civil matters involving the United States as a party in the District of
Columbia.

As Deputy Attorney General, 1 represented the United States and

supervised a wide array of litigation and policy matters on behalf of the
United States.

At Covington & Burling LLP, my practice involves a mix of litigation and
advisory work, including pro bono matters. I have represented a wide
array of clients, including large and small corporations, non-profit
organizations, and individuals. My practice has focused on employment
matters, white-collar criminal work, internal investigations, and other
litigation-related activities.
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¢. Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

‘While I was a prosecutor at the Department of Justice, I appeared in court
frequently. As the United States Attorney, I appeared in court only
occasionally. Idid not appear in court as the Deputy Attorney General,

In my practice at Covington & Burling, I have appeared in court
occasionally:

1. Indicate the percentage of your practice in:

All of my court appearances between 1976 and 1988 were in federal court.
As a judge from 1988 to 1993, I sat in the local court for Washington D.C.
From 1993 to 1997, as U.S. Attorney, I appeared in both local and federal
courts in Washington, D.C.

In my practice at Covington & Burling, my appearances have been:

1. federal courts — 60%
2. state courts of record; — 40%
3. other courts - none.

ii. Indicate the percentage of your practice in:

1. civil proceedings
2. criminal proceedings

‘While at the Department of Justice 100% of my litigation was criminal in
nature. As a judge about 85% of the cases over which I presided were
criminal matters and about 15% civil in nature. As United States Attorney
I supervised both a civil division and two criminal (federal and local)
divisions; I estimate that I spent approximately 80% of my time
supervising criminal matters and 20% of my time supervising civil
matters. ’

n my practice at Covington & Burling, my practice consists roughly of
70% civil proceedings and 30% criminal proceedings.
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d. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

1 tried approximately twenty cases while at the Department of Justice and
the U.S. Attorney’s Office. The trials were from one to six weeks in
duration. Prior to 1978, I was associate counsel in all of my trials. After
1978, I was chief counsel in all of my trials. I tried one case to judgment
while at Covington & Burling, in which I was lead counsel.

i. What percentage of these trials were:
1. jury-100%
2. non-jury.

e. Describe your practice, if any, before the Supreme Court of the United States.
Please supply four (4) copies of any briefs, amicus or otherwise, and, if
applicable, any oral argument transcripts before the Supreme Court in connection
with your practice.

1 have not practiced before the U.S. Supreme Court as counsel of record
on the merits. Irecall serving as counsel on two petitions for certiorari,

neither of which was granted:
1. Brian Bush Ferguson v. State of West Virginia (No. 04-1328)
2. Ernesto Santiago v. John L. LaManna, Warden (No. 04-7671)

I have participated as an amicus party in three amicus briefs:

1. D.C. and Fenty, Mayor of the District of Columbia v. Heller
No. 07-290)

2. Miller-El v. Cockrell (No. 01-7662)

3. Johnson v. Bush (No 02-14469C)

15. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of each case. Identify the party
or parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:
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a, the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

¢. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

(1)  United States v. Herbert Cain

Eastern District of Pennsylvania - Philadelphia

Judge Edmund Ludwig

February 1988

862 F.2d 311 (3rd Cir. 1988)

Counse] for defendant - Morris Baran
Jenkintown Plaza
Suite 508
Jenkintown, PA 19046
(215) 886-3588

The defendant in this matter was a Court of Common Pleas judge in
Philadelphia who was convicted of accepting bribes to decide cases he
tried without a jury.

(2)  United States v. Albert Greenwood
Eastern District of Virginia - Norfolk
Judge Richard B. Kellam
August 1985
795 F.24 49 (41h Cir. 1986)
Counsel for the defendant was Wayne Lustig who is now deceased.

The defendant was an FBI agent convicted of defrauding the government
by creating and submitting false documents to the FBI in connection with
his transfer that enabled him to receive money to which he was not entitled.

(3)  United States v. Cristobal Pangelinan
District of Guam
Judge Cristobal Duenas
November 1984
No. 85-1019 (9th Circuit opinion - not published -
September 16, 1985)
Counsel for defendant - Bradley Klemm
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1008 Pacific News Building

238 Archbishop F.C. Flores Street
Agana, Guam 96910

(671) 477-7858

The defendant was the director of the Supply Management Division of the
government of Guam. He was responsible for the procurement of all
supplies used by the government. He was convicted of extorting at least
$260,000 from vendors who sought to do business with the government.

(4)  United States v. James Osticco

Middle District of Pennsylvania ~ Harrisburg

Judge William Caldwell

August 1983

738 F.2d 424 (3rd Cir. 1984)

Counsel for defendant - John Rodgers Carroll
Suite 850
400 Market Street
Philadelphia, PA 19106
(215) 925-4100

The defendant was an organized crime figure (a "capo” in the Bufalino
family) who convinced a juror in a public corruption case, by paying her
husband, to vote to acquit the four public officials who were standing trial.
After a six week trial the jury announced it was deadlocked at eleven to
one for conviction and a mistrial was declared. Osticco was convicted of
obstruction of justice.

(5)  United States v. Samuel Lovecchio

Middle District of Pennsylvania - Harrisburg

Judge William Caldwell

August 1983

561 F.Supp. 221 (M.D. Pa. 1983)

Counsel for defendant - Anthony Panaway
65 West Jackson Street
Wilkes Barre, PA 18702
(717) 822-5148

The defendant was an associate of David Osticco and had knowledge of the

jury-tampering scheme. He was convicted of perjury for lying to a grand
jury about the extent of his knowledge.
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(6)  United States v. Robert Matthews

Northern District of Indiana - Hammond

Judge Jesse Eschbach

June 1981

HCRB80-14 }

Counsel for defendant - William Kowalski
4704 Indianapolis Blvd.
East Chicago, IN 46312
(219) 397-7233

The defendant was a police officer in Gary, Indiana, and was convicted of
seizing drugs from drug dealers and then selling the drugs back to them.

(7)  United States v. Perch Hankin
Middle District of Pennsylvania - Harrisburg
Judge R. Dixon Herman
May 1979
607 F.2d 611 (3rd Cir. 1979)
Counsel for the defendant was Theodore Flowers who is now deceased.

The defendant was convicted of violating the federal election laws by
having friends and relatives submit as their own campaign contributions (to
the Shapp for President campaign) money that actually came from the
defendant. The defendant in that way was able to avoid the monetary limit
placed on individual contributors.

(8)  United States v. Thomas O'Malley

Southemn District of Florida - Miami

Judge Charles Fulton

November 1978

707 F.2d 1240 (11th Cir. 1983)

Counsel for defendant - Jeffrey A. Tew
Tew & Nowak
201 South Biscayne Blvd.
Suite 340
Miami, Florida 33131-2305
(305) 577-3900

The defendant was the Florida state treasurer/insurance commissioner. He
was convicted of extorting money from businesses that sought to operate in
Florida. 1tried the case with M. Patrick Sullivan, an Assistant United
States Attorney in Miami. His address is:
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®

(10)

an

U.S. Attorney's Office
Southern District of Florida
99 N.E. 4th Street

Miami, Florida 33132
(305) 536-4471

United States v. John Para

Middle District of Pennsylvania - Scranton

Judge William Nealon

March 1978

CR-7798

Counsel for defendant - Anthony Panaway
65 West Jackson Street
Wilkes Barre, PA 18702
(717) 822-5148

The defendant was a local public official convicted of extorting money
from out-of-state contractors who were in the area to repair damage caused
by the floods from the remnants of Hurricane Agnes.

United States v. Frank Martin

Northern District of Indiana - Hammond

Judge Phil McNagny (deceased)

October, 1977

HCR 77-67

Counsel for defendant - Martin Kinney
500 East 86th Avenue
Merrillville, IN 46410
(219) 769-4793

The defendant was a local public official who was accused of extorting
money from a restaurant owner for a zoning variance. Though the
defendant was acquitted, the case was significant because it brought to
light a pattern of corrupt activity.

Butler v. MBNA
Northern District of Texas (Dallas)
Judge Barefoot Sanders
3-02CV1715-H
2004
Co-counsel: Thomas Williamson, Covington & Burling LLP
David Ellis, K&L Gates
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1717 Main Street, Suite 2800
Dallas, TX 75201
Counsel for defendant - Laura Mall and Sekou Gary
Gary, Williams, Parenti, Finney, Lewis,
McManus, Watson & Sperando
221 East Osceola Street
Stuart, FL. 34994

The plaintiff in this case alleged race-based discrimination by her
employer, the defendant MBNA. At trial, the jury found in favor of the
defendant and the trial judge ordered the plaintiff to pay certain costs
incurred by my client.

16. Legal Aectivities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation, Describe fully the nature of your participation in these activities.
Please list any client(s) or organization(s) for whom you performed lobbying activities
and describe the lobbying activities you performed on behalf of such client(s) or
organizations(s). (Note: As to any facts requested in this question, please omit any
information protected by the attorney-client privilege.)

As an attorney with the Public Integrity Section I was responsible for the
investigation and, when appropriate, prosecution of complex, oftentimes sensitive,
official corruption matters. This was accomplished through the use of investigative grand
juries and working with agents from federal, state and local law enforcement agencies.
Beginning in 1978 I was lead counsel in all of the investigations in which I was involved.
These investigations included cases which resulted in guilty pleas (involving, among
others, the former American ambassador to the Dominican Republic, an Assistant United
States Attorney in New York City, and an F.B.1. agent in New York) and cases in which,
for a variety of reasons, no indictments were sought (a part of the ABSCAM inquiry, a
state lieutenant governor, a mayor of a major city and a federal judge, among others).

As a judge, I was involved in a substantial number of serious, highly contested
trials both civil and criminal. These trials ranged from felony cases involving murders
and rapes to civil proceedings that involved matters as diverse as forced amputations and
complicated property settlements.

As United States Attorney for the largest office in the nation, I supervised 300
lawyers involved in civil, appellate, local criminal and federal criminal matters. In
essence, and given the unique nature of the legal structure in Washington, D.C., I have
functioned as both the local district attorney and the federal prosecutor. There are
approximately 600 people in the office and the budget for 1996 was approximately
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$48,000,000. I managed this large office and also supervised the office’s work with
federal investigative agencies (the FBI, DEA and ATF) as well as local law enforcement.
This work has included cases involving political corruption, violent crime, civil and
appellate matters,

As Deputy Attorney General, I supervised all of the Department’s litigating,
enforcement, and administrative components in both civil and criminal matters. Under
my guidance, the Department developed and issued guidelines on the criminal
prosecution of corporations and issued guidelines on the use of the False Claims Act in
civil health care matters. I also created a task force that developed the existing regulation
concerning the appointment of special counsels to investigate allegations involving high-
level federal officials. Iinstituted the Department’s Children Exposed to Violence
Initiative and prioritized enforcement efforts in health care fraud, computer crimes and
software piracy. I worked to fund and expand nationwide the concept of community
prosecution, which seeks to connect more directly prosecutors with the citizens they
serve. At the request of the President, I also began and directed Lawyers for One
America, a multi-agency, public/private partnership designed to diversify the legal
profession and to increase the amount of pro bono work done by the nation’s attorneys.

As a partner at Covington & Burling, I have handled the following significant
matters that did not progress to trial:

In 2008, I represented UBS Financial Services, Inc. in cases alleging that UBS’s
efforts to establish a branch office in Prince George’s County, Maryland, headed
by an African-American manager, were part of an effort to provide “segregated”
services to African-Americans; the district court found that UBS’s efforts were
part of a diversity program to increase opportunities for African-Americans in the
financial services industry and granted summary judgment on behalf of UBS.

In 2008, 1 represented Merck & Co., Inc. in negotiating various civil settiement
agreements that resolved investigations by the United States Department of
Justice, the United States Attorneys for the Eastern District of Pennsylvania and
the Eastern District of Louisiana, and various states concerning certain of Merck’s
discount pricing programs and sales and marketing practices.

In 2007, 1 represented Chiquita Brands International, Inc. in criminal plea
negotiations arising out of an investigation into extortion payments made by
Chiquita’s former Colombian subsidiary to Colombian paramilitary groups. See
United States v. Chiguita Brands International, Inc., No. CR-07-55 (D.D.C.).

In 2007, I represented the Special Litigation Committee of the Hewlett-Packard
Company Board of Directors in sharcholder derivative litigation challenging the
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Board’s response in 2005 and 2006 to leaks of confidential company information
to the press.

1In 2006, 1 represented Purdue Pharma LP in a consumer protection action brought
by the State of West Virginia relating to OxyContin, which action was
successfully resolved on eve of trial.

In 2005, I represented Ttochu Corporation in defending a breach of contract action
brought by Citibank which was settled before trial.

In 2004, 1 represented the District of Columbia Water and Sewer Authority in an
internal investigation relating to alleged environmental reporting issues
concerning lead in the water supply.

Also while at Covington & Burling, I have registered as a federal lobbyist for
three clients: :

1. Global Crossing, Inc.
1499 West 1215t Avenue
Westminster, CO 80234
303-633-3000
2002 - 2003 - Federal

1 advised Global Crossing in connection with legislative and regulatory issues
arising from a potential sale to an Asian purchaser as Global Crossing emerged
from bankruptcy.

2. Large Scale Biology Corp.
333 Vaca Valley Parkway, Suite 1000
Vacville, CA 95688 :
707-446-5501
2002 - Federal

I arranged and attended one meeting with a legislator on behalf of Large Scale
Biology Corp. regarding potential funding of research relating to the development
of anti-terrorism technology.

3. Defendants in Medical Resident Antitrust Litigation
2003 - 2004 - Federal

1lobbied with legislators on behalf of the defendant medical schools in the
Medical Resident Antitrust Litigation regarding the resident matching program.
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17. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, including the terms of
service and whether such positions were elected or appointed. If appointed,
please include the name of the individual who appointed you. Also, state
chronologically any unsuccessful candidacies you have had for elective office or
unsuccessful nominations for appointed office.

District of Columbia Superior Court
Associate Judge

1988 - 1993

Nominated by President Ronald Reagan

United States Attorney for the District of Columbia
1993 - 1997
Nominated by President Bill Clinton

Deputy Attorney General of the United States
Acting Attorney General of the United States
1997 - 2001

Nominated by President Bill Clinton

1 have never been a candidate for elected office, nor have 1 been nominated
unsuccessfully for appointed office.

b. If, in connection with any public office you have held, there were any policy
memoranda or statements which were prepared or produced with your personal
participation, please supply four (4) copies of these materials. “Participation”
includes, but is not limited to, membership in any subcommittee, working group
or other such group, which produced a report, memorandum, testimony or
responses to Congressional inquiries, or a policy statement. If any of these
materials are not available to you, please give the name of the document, the date
of the document, a summary of its subject matter, and where it can be found.

Two memos issued while I was the Deputy Attorney General:

a. Memorandum signed on June 16, 1999 - “Bringing Criminal
Charges Against Corporations.”

b. Memorandum dated June 3, 1998 -- “Guidance on the Use of the
False Claims Act in Civil Health Care Matters.”
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c¢. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, please identify the
particulars of the campaign, including the candidate, dates of the campaign, your
title and responsibilities.

Obama for President campaign; national co-chair; 2007 - 2008
Linda Cropp for Mayor campaign; co-chair; 2006

Democratic National Committee; member, African American Working
Group; member, Nationa! Lawyers Council; 2005 - 2007

18. Judicial Office

a. Approximately how many cases did you preside over that went to verdict or
judgment?

Approximately 400 — 500 cases.
i, Of these, approximately what percent were:
jury trials? 60%; bench trials 40% [total 100%}

civil proceedings? 30%; criminal proceedings? 70% [total 100%)

b. For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number (if not
reported).

The Superior Court of the District of Columbia Court is the trial court of general
Jjurisdiction for the District of Columbia, handling all local trial matters, including
civil, criminal, family court, probate, tax, landlord-tenant, small claims, and
traffic. Given the nature and volume of cases I handled, I do not have a strong
recollection of significant cases during my time on the bench. I have, however,
listed below ten cases that were appealed, affirmed and reported, in order to give a
representative sample of the types of matters I handled on a routine basis in D.C.

VerDate Nov 24 2008  12:46 May 12, 2010 Jkt 056197 PO 00000 Frm 00064 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\56197.TXT SJUD1 PsN: CMORC

56197.037



53

Senate Judiciary Committee
Eric H. Holder, Jr.
Page 38

Superior Court. I do not have information on trial counsel for these cases, but see
below in section (¢} for names of attorneys who appeared before me regularly.

(1)  Reevesv.US. 694 A, 2d 52 (D.C. 1997)

Two defendants were convicted of armed first-degree murder, carrying a
pistol without a license and possession of a firearm during a crime of
violence. The conviction was upheld on appeal, although a ruling made by
another judge who took over the case afier I was appointed U.S. Attorney
was remanded.

(2)  Davisv. Davis, 663 A. 2d 499 (D.C. 1995)

A husband in a divorce action filed for a declaratory judgment that he was
entitled to have DNA testing done on his wife and her two children to
determine whether or not he was their father. Because this issue had been
litigated twice in the divorce action, I ruled that collateral estoppel
prevented the father from relitigating the issue. The conviction was
affirmed.

(3) Garrettv.US., 642 A. 2d 1312 (D.C. 1994)
A defendant was convicted of burglary, theft and destruction of property,

after breaking into a family’s home and taking a television set. The
conviction was affirmed.

@) Williamsv. US., 641 A. 24479 (D.C. 1994)

Defendants were convicted of conspiracy, burglary, assault, possession of a
firearm, theft and obstructing justice after robbing a McDonald’s
restaurant. Their appeals were denied, although the case was remanded for
resentencing on one of the charges.

(5) Hughesv.U.S., 633 A. 2d 851 (D.C. 1993)

Defendant was convicted of cocaine distribution and possession. The
conviction was affirmed.

6) InreMEB.638A.2d1123(D.C.1994)

Sixteen-year-old defendant was convicted of second-degree murder afier a
shooting at the door of a laundromat. The conviction was affirmed.
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{(7)  Scottv.U.S., 619 A.2d 917 (D.C. 1993)

Defendants mother and son were convicted of armed robbery, and the son
was also convicted on a weapons charge, after three employees of a
nightclub were held up after closing the business late at night. The
convictions were affirmed.

(8)  Amnettiv. U.S., 600 A. 2d 387 (D.C. 1991)

Defendant was convicted of assault. His conviction was affirmed.

©®) InrelD.C. 594 A.2d 70 (D.C. 1991)

Defendant charged in a shooting death moved to exclude the media from
proceedings. 1denied his motion, and was affirmed.

(10) Betheav.US., 499 A.2d 415 (D.C. 1991)

Defendant was convicted of cocaine distribution. His conviction was
affirmed.

c. For each of the 10 most significant opinions you wrote, provide: (1) citations for
those decisions that were published; (2) a copy of those decisions that were not
published; and (3) the names and contact information for the attorneys who
played a significant role in the case.

As a Superior Court Judge I wrote orders, jury charges, findings of facts and
conclusions of law, but handed down few, if any, written decisions. A search of
the relevant records indicates that none were published. The Clerk of the District
of Columbia Superior Court has searched the Court’s library and reports that they
have no published or unpublished opinions by me on file. The Clerk indicated that
the files of the cases over which I presided are located in off-site storage and he
would have to access a computer system no longer in use at the court to determine
the extent to which the files could be located and searched, all of which would
require significant Court resources.
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I have listed below the names and contact information of attorneys who appeared
in front of me during that time:

Glennon Threatt

Threatt & Blocton LLC

2 20th Street N

Suite 920

Birmingham, AL 35203-4017
205-251-8747

Michele Roberts

Akin Gump Strauss Hauer & Feld LLP
Robert 8. Strauss Bldg.

1333 New Hampshire Ave. N.W.
Washington, D.C. 20036

The Honorable John Mott
D.C. Superior Court
202-879-8393

The Honorable Hiram Puig-Lugo
D.C. Superior Court
202-879-8370

d. Provide a brief summary of and citations for all appellate opinions where your
decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings.

To my knowledge, only two of my decisions were reversed by the D.C. Court of
Appeals:

Lewis v. United States, 632 A.2d 383 (D.C. 1993) (holding, contrary to my ruling
at trial, that police search of a locked automobile from which defendant had
walked away was improper).

Inre JD.C, 594 A.24 70 (D.C. 1991) (holding, contrary to my ruling, that
members of the media should have been excluded from murder proceedings
involving juvenile defendant)

€. Unless otherwise listed above, provide citations or docket numbers for significant

opinions on federal, state, or District constitutional issues, including on questions
arising under the District of Columbia Charter and Self-Government and
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Governmental Reorganization Act, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed were not officially
reported, please provide copies of the opinions.

None

19. Recusal: Please provide a list of any cases, motions or matters that came before you as
a judge in which a litigant or party requested that you recuse yourself due to an asserted
conflict of interest, or for any other apparent reason, or in which you recused yourself
sua sponte. (If your court employed an "automatic” recusal system by which you may be
recused without your knowledge, please include a general description of that system.)
Please identify each such case, and for each provide the following information:

1 do not recall ever recusing myself in any matter that came before me as a judge.

20. Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, please provide four (4) copies to the committee,

Thave not taught any courses.

21. Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Please describe the arrangements you have made to be compensated in the
future for any financial or business interest.

If I am confirmed, I will resign as a partner of Covington & Burling LLP. Upon
my separation from the firm, and prior to assuming the duties of Attorney
General, I will receive repayment of my partner capital account ($632,767),
deferred compensation from the firm’s prior fiscal year ($680,820), a pro rata
share of partner compensation for work I performed in the current fiscal year
(including pension contributions) ($484,073), and a separation payment to be paid
prior to or immediately following my separation ($1,344,050). I will remain
vested in the firm’s Defined Benefit Plan and Retirement Savings Plan; however,
there will be no further contributions to these Plans following my separation from
the firm.
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22. Outside Commitments During Service: Do you have any plans, commitments, or
agreements to pursue outside employment, with or without compensation, during your
service in the position to which you have been nominated? If so, explain.

I have no plans for outside employment.

23. Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

Sources of Income 2008 2009

Covington & Burling LLP (partner compensation) $2,154,364 |  $2,508,943
PNC Bank (interest) $15,421 unknown
Verizon stock (dividends) $5,534 unknown
Fidelity Investments — Joint WROS Account (dividends & $1,969 unknown
capital gains)

Fidelity Investments — Traditional IRA (dividends & $180 unknown
capital gains)

Schwab Retirement Plan Services, Inc.— Covington & $10,719 unknown
Burling Retirement Savings Plan (dividends & capital

| gains)

24. Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See Net Worth Statement
25, Potential Conflicts of Interest:
a. Identify any affiliations, pending litigation, financial arrangements, or other
factors that are likely to present potential conflicts-of-interest during your initial
service in the position to which you have been nominated. Explain how you

would address any such conflict if it were to arise.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concem.

! Includes deferred compensation from prior fiscal year, pro rata share of parer compensation for work performed
in current fiscal year (including pension contributions), and separation payment to be paid prior to or immediately
following separation from firm.
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26.

In connection with the nomination process, I have consulted with the Office of
Government Ethics and the Department of Justice's designated agency ethics
official to identify potential conflicts of interest arising from clients and matters
my firm and I have handled, and from any other potential sources. In the event of
a potential conflict of interest I would consult with the Department’s ethics
official and take all necessary steps to ensure that I comply with their guidance.

Pro Bono Werk: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these
responsibilities, listing specific instances and the amount of time devoted to each. If you
are not an attorney, please use this opportunity to report significant charitable and
volunteer work you may have done.

Since I have joined Covington & Burling LLP, I have done more than fifty hours
of pro bono work in every year except one, and in a variety of public and
confidential matters. My public pro bono matters have included:

(1) the representation of Dennis Patrick Brown — who was wrongfully convicted
of a rape he did not commit as a 17 year-old African American and served nearly
20 years in Louisiana state prison before he was exonerated by DNA evidence —
in connection with a federal proceeding alleging that he was deprived of his
constitutional rights in connection with his arrest and prosecution, as well as a
state proceeding seeking compensation from an innocence compensation fund;

(2) the representation of a rape victim with respect to the negligence of an
educational institution she attended;

(3) the representation of Brian Ferguson in connection with post-conviction
review proceedings following his murder conviction in West Virginia state court;
and

(4) the representation of the wife of Robert Wone, a murder victim in
Washington, D.C.

In addition to these litigation and advisory matters, I have also served as a board
member or a frustee of numerous non-profit organizations for numerous years
(listed under Question #7 above) which include:

American Constitution Society - Board member since 2003
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Columbia University - Trustee since 2007
Meyer Foundation - Board member since 2001
Morehouse School of Medicine - Trustee since 2005
Concemned Black Men - Member since 1983
Eric Holder
FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement
which itemizes in detail all assets (including bank accounts,
real estate, securities, trusts, investments, and other
financial holdings) all liabilities {including debts, mortgages,

loans, and other financial

obligations)

spouse, and other immediate members of your household.

of yourself, vyour

ASSETS LIABILITIES
Cash on hand and in banks §1, 448,470 Notes payable to banks-
secured
U.S. Government securities-add Notes payable to banks-
schedule unsecured
$185,596

Listed securities-add schedule

See Schedule A.

Notes payable to relatives

Unlisted securitiesg--add schedule

Notes payable to others

Accounts and notes receivable:

Accounts and bills due

pue from relatives and friends

Unpaid iricome tax

Due from others

Other unpaid income and
interest

Doubtful

.Real estate mortgages

payable-add schedule

Real estate owned-add schedule

$1,900,000
See Schedule B

Chattel mortgages and other
liens payable

Real estate mortgages receivable

Other debts-itemize:

150, 008 I
Autos and other personal property ¥ ‘
Cash value-life insurance
Other assets itemize:
IRAs $30,095
Thrift Savings Plan $60,494
Wife’ i 76,706
ife’'s Pension Plan $576,70 Total liabilities
Nominee’s Pension & Retirement $1,372,585
savings Plans Net Worth §5,721,946
$5,721,946

Total Assets

Total liabilities and net
worth

CONTINGENT LIABILITIES

GENERAL INFORMATION
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No
As endorser, comaker or guarantor None Are any assets pledged?
{Add schedule)
On leases or contracts None Are you defendant in any No
suits or legal actions?
Legal Claims None Have you ever taken No
bankruptey?
Provision for PRederal Income Tax None
Other special debt None

Schedule A: Securities are mutual funds, and bonds, held at Fidelity investments ($82,596), and
Verizon stock ($103,000).

Schedule B: Real estate owned is residence.

AFFIDAVIT

I, E,?\C, \B\'Q = , do swear

that the information provided in this statement is, to the best
of my knowledge, true and accurate.

L - \)“\‘%3’ &" M\&\L

{DATE

“(NOTARY)

" Notary Public District of C i
olumb:

CF:!ARLES HELLER “

My Commission Expires: Sept 30, 2013
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e e December 17, 2008
Eric H. Holder, Jr,
Covington & Burling LLP
1201 Pennsylvania Avenue, NN'W.
Washington, D.C. 20004

Dear Mr, Holder:

Thank you for providing your questionnaire and assembled materials to the Judiciary
Committee. Committee staff reviewed your questionnaire responses and noted a number of
apparent omissions. In view of these omissions, I respectfully ask that you revisit the
questionnaire and supplement your submission as soon as possible, or provide an explanation as
to why you believe your submission is fully responsive.

To assist you in supplementing your questionnaire, below are some of the potential
omissions detected after a preliminary review:

(1) In Section 13.a., you omit two 2001 op-eds regarding gun show background
checks and the Robert Mueller nomination and at least six other op-eds
concerning issues such as affirmative action in college admissions, gun
ownership restrictions, and criminal charges for corporations;

@ In Section 13.¢., you omit your testimony from five Congressional hearings;

(€3] In Section 13.d., you omit your 2004 speech to the American Constitution
Society in which you called for a “liberal renaissance;™

()] In Section 13.e., you did not list a number of interviews, including a series of

interviews with CNN from 2002-03 addressing Geneva Conventions and
detainees, the D.C. sniper case, and the arrest of Khalid Sheikh Mohammed in
Pakistan;

(5) In Section 14.a.ii., which calls for a list of “governmental agencies with
which you have been affiliated,” you omitted your work for Iilinois Governor
Rod Blagojevich in 2004. This information was also not listed in response to
Question 17, which calls for any appointment to a government office;

(6) In Section 14.¢., you begin to describe your appearances in court while at
Covington & Burling, but end your description with a colon and no further
information;

()] In Section 18.e., you did not list any cases or docket numbers in which you

issued “significant opinions on federal, state, or District constitutional issues,”
yet you heard criminal cases in which Fourth, Fifth, and Sixth Amendment
issues were likely to have been contested; and

(8) You did not provide any specific “affiliations, pending litigation, financial
arrangements, or other factors” likely to present conflicts-of-interest in
response to Question 25.a,
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Although you provided a good deal of information to the Committee, it is important that
your information be complete for the Committee to process your nomination through the
upcoming Holiday season. Please provide the aforementioned materials as well as any other
omitted materials to the Committee as soon as possible,

Thank you for your attention to this matter. I look forward to your supplement.

Sincerely,

Arlen Specter
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US. Department of Justice
@ - Federal Burcau of Investigation
Ckfion ol Oo Dicwcroe Waghingren, [0, 20535

November 24, 1997

Honorable Janet Reno

The Attorney Ganeral

U.8. Depaxtment of Justice
Washington, D.C. :

Dear Madane Attorney General:

REY CAMPAIGN CONTRIBUTIONS (CAMPCON)
AND THE INDEPENDENT COUNSEL

In May, 1997, I provided you with an overview of the
FBI's investigative strategy in Campcon. Thim document also
included an analysis of the ralatsd aspacts of the Inde nt
Counsel Statute. At the time, the investigative plan focused on
three distinct but inter-rslated matters: (i) a campaign fund-
raising strategy executed by a core group of individuals from the
DNC and the White House; (2] an allegation of illegal conduct by
& myriad of "opportunists®; and, (3) sfforts by the PRC snd other
countries to gain foreign policy influence through illegal .
contributions. In.conjunction with providing you this documeant,

b 4 ram;-mnded that you refex the Campoon mattex to an Independent
Counmel.

Since May, there have been a number of significant
developments in each of the above-thres areas. In addition,
thexe have been numercus discussions on issues associated with
this overall investigation which impact on the Independant
Counsel Statute. Today, I am convinced, now more aver, that
this entire matter should be referred ro an Independsnt Counsel.

I have attached a current overview of an evaluation
which I ‘:;?\\uud, and which I believe will claxify my
undexrst ng of the Independsnt Counsel Statute, as well as the
investigstive focus and divection of the Campcon Task Foxte.

Per our conversation this afternoon, a copy of the .
attached document is only being provided to you and to the Deputy
Attorney General.
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Honorable Janet Reno

I am available to discuss these matters at your
convenience,

Enclosure

-2 -

DOJ-FLB-00002
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A. PURPOSE OF TEX XNDEPENDENT COUNSEL STAYUTE

The Independent Counsel Act establishes a systsm "to
investigate and prosscute allegations of criminal wrongdoing by
officlals who are close to the President., The purposs of this
systen is to ensure falr and impartial cximinal proceedings when
an Administration a;:ceup:s the delicate task of investigating its
own top officiaxls.®’ whan this legislation was first enacted in
1978, the Senate Governmental Affairs Committes listed 3 mmber
of reasons for such a system. Thas btop three remsons were:

{1} The Departwent of Justice has difficulty investigating
aﬁzg:dlcriulml activity by high-lavel government
officials.

-

fa) It -is £oo wuch to ask for any person that he
investigate his superior. . . . *IAls honorable and
canscientious as any individual might be, the public
could never feal sntirely easy about the vigor and
thoroughness with which the investigation was pursued.
Some cutside perron is essential.* {(Qquoting former
Special Prosecutor Cox) .

3) It-is a basic tenst of ocur legal aystem that a lawysr
cannot act in a sivuation where hs has a conflict of
interest or the appesrance thereof. This is not a
question of the integrity of the individusl. . . . The
appsarance of conflict is as dangerous to public
confidence in the administration of justice as trus
conflict itself.?

Attornesy General Remo {Copy 1 of §)

Deputy Attorney Genexral Holder {Copy 2 of 6}
Direator Fresh (Copy 3 of 6} )

Deputy Director Bryant (Cc?y 4 of €}

¥r. Gallagher {Copy S of &

¥r, Parkinson (Copy 6 of &)

LI 2 I B

L3 T RSP T

* 8. Rep. No. 123, 100th Cong., 1lst Sess. 2 (1987},
reprinted. in 1987 U.8,C.C.A.N, 2150. To simplify, subsequent
citations to legislative history will be cited in this shorthand
form: *1987 CAN 2150.% :

2 i978 CAN 42316,

-+ Copry _L_, of & coplew
DOJ-FLB-00003
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For nearly a year, the Campcon Task Force has been
actively investigating s variety of fundralsing activities by a
core group of te House and DNC officials {ss well as others).
The Task Force is examining these activities through a variety of
traditional investigative techmiques, including the use of grand
jury subpoenas and testimony. Because this criminal
investigation has taken our investigators into the highest
reaches of the White Mouse -- including an examination of many
specific actions taken by the President and Vice President -- we
have had to aswass the potential application of the Independent
Counsel statute virtually every step of the way.

B. S‘I’RWO‘! THE INDEPENDENT COUNSEL STAYUTE

1.  Mandatory snd Discretionasry Provislions

The Indopendent Counsel statute can be triggered in uns
of two ways. Pirst, the Attorney General pghall conduct a
preliminary investigation under the so-called “mandatory” or
‘covered persons” provision in the following clrcumstances:

whenever the Attorney Ceneral recealves information
sufficient to constitute grounds to investigate whether
any [*covsred persom®] may have viclated any federal
criminal law other thas [certain minor violations}.

28 U.8.C. § 591{s). Second, ths Attorney General may conduct &
preliminary investigation undex ths following *discretionary*
provision: -

When the Attorney Gensral determines that an
investigaticn or prosscution of a [non-coversd] psrsom
by the Department of Justice may result in a pexrsonal,
financial, or political conflict of intersst, the
Attorney Ganeral may conduct a prell
investigation of such person . . ., if the Attorney
Ganeral raceives information sufficient to constituts
grounids to investigats whether that person may have
viclated Pederal criminal law other than [certain minorx
violations] . N

28 U.8.C. ¥ 591(c).}

3} pection 591{c) was amended {n 1994 to give tha Attornéy
Ganeral discretionary suthoxity to uss tha indspendant counsal
process with respect to Mesbers of Congress, It was also
reworded for “sisplication® purposes, but otherwise made no
change f£rom the existing law in the %substantive reach oy scope®
of the discretionary provision. The Senate bill would have

2 » Copy l of & copiss -
DOJSFLB.00004
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2.  ¥hat Triggexs the Mandatovy Provisiogq?

The independent counsel statute contains three basic
requitements £or triggsring a prealiminary investigation under the
*mandatory® provision: (s} Specific information, (b) From a
hcnd‘ihxs sourcs, {c} That » coversd person may have viclated the

.

a. Specific Information. The purpose of ths
specificity requirsmeant is to wesd out "generalized allegations
of wrongdoing which contain no Iactual support (such apl & letter
saying that a particular mewber of ths President’'s cabinet is a
rexook.’* 19027 CAN 3548. Clesrly, the specificity thresheld is
low one, intended simply to weed cut *frivolous or totally
groundless allogations.® JId.; 1978 CAN 4270,

b. z;%n.mm.m The credibility
requirenent was added to the statute in 1933 after Congress

conziuded that the existing standaxrd (specificity only) was too
Jow. *Public confidence is not msrved by investigating maeritless
allegacions made by unreliable sources.® 1982 CAN 3548. In
considering whather & source is credible, the Attorney Genaxal is
axpacted to follow “the usual gxactieu of the Department of
Justice in determining the relisbility of a source.* Id.%

anthorized the Attorney Genmeral to uss the indspendant counssl
process to investigace 3 *matter* as well as a purson, but that
proposed revinion was rejected in counference “because it would in
affect substantially lower tha threshold for use of the genarsl .
discretionary provision.® 1994 CAN 783,

4 The statute as originally pasved in 19790 required &
p::\limiasz'{ ingu wvhensver the Attorney Oeneral received
*opacific information char [a coverad] person bas committed a
violation® of federal Jaw. In 1982, Congress decided to add a
*creadibility* reguirement. Unfortunately, instead of aiwply

*specific information® to “spacific and credible,* it
replaced *specific inforsmation® with *information sufficlant to
constituts grounds to investigate.® To figure out what that
Deans, ons must look to § 531{4) (1}, which sats foxth the
apecificity and credibility vequirements.

Canpoon Invest lont o 16 Yhether Covearer reporty s on thould
npCon t TOPO: oan ox
constitute a “credible source.” This is a debatable prupositionm,.
perticularly vhers reputable news organizations bave wuccesstully
tzacked down witnesses and documents. Xarly in the
invescigation, the Public Integrity Sectiom took ths positicn
that newsgpsper articles cannot bs a credible source for purposes
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It is iwportant to note that the stacute permits the
Attorney General to consider gnly ths two factors of
*specificity” and "credibllity* in determining whethar there are
grounds to investigate., In 1987, Congress added the word “only~
to the statutory language of ¥ 581 {d) {1) in an effort to cuxrb the
Dopartment‘s *disturbing practics® of conduct engthy
sthyeshold inguiries® befors deciding whether the statute had
been triggered, 1987 CAN 2164.

c. Thah s Covsred Pmrson Mav Have Violated the Law,
The Attorney Gengral wust conduct a preliminary inquiry if she
receivas spscific and credible information that a covered person
mayY havs violated any federa) cximinal law. In 1387, Congress
changed the statuts from "has committed® to "may have vioclated.*
aaziugi:%anivn‘ history mskss very clear that DOJ’s role should
nited: »

It cannot be & . at this first step in the
procesy, that Attoxney Genexal could oy should
determine that a criminal act has besn committed.

1987 CAN 21647 wes aluo 1982 CAN 3543 {*{I1f fscts or suspicious
circunstances suggesting that a covexed person nay have engaged
in eriminal activity come to the attention of the Department of
Justics, these would qualify ae ‘information sufficlent to
copstitute grounds to investigate,’ thus triggering a preliminary
investigation.¥)

Congress amended the statute in 1967 in direct response
£o what it saw as DXV's “disturbing practice” of conducting
sxtendad “threshold inguiries,” often lasting months and
involving "elaborate factual and legal analyses.® As stated in
the Senste Repoxt:

It is not clear why the Departmeant of Justice has
adopted this practice. Some have suggested that the
Dapartwent is conducting preliminary sstigations in
all but name to avoid statutory reporting ixements
that attach only after a ‘prelininary investigation’
has taken place. Sinca thess reporting requirements
are the pr. mesns of ansuring the Attorney
Ganexal’s accountability for decisions not to procesd

of the statute. That position appearsd to change in saxly .
Septexber whan the Attorney General announced that DOJ had opened
a 30-day inguiry regaxding the Vice President’s telephons
sclicitations based upon a Haphinuton Pogt articls by Bob
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under the statute, Congress intended them to attach in
all but frivolous cawes.’

3. gBseking an Independang Counsel

¢ Accorping to the 1987 Senate Committee report, DOJ
reported procéssing a total of 36 cases under the independent
counsel atatute between 1982 and 1987. Of the 36 cases, the
Department reported closing 25 prior to conducting a preliminary
investigation. It raported closing five of these casas bhecause
the allegations did not involve a coversd official, and 20 others
{which 4id involve coversd psxsons) because a *threshold inquiry*
h3d dererminsd that the information was insufficient to trigger a
preliminaxy investigation. In ths 20 cases involving covered
officials, DOJ reported spending an averags of approximately 75
days before closing the case. 1887 CAN 2155,

The Senste Comnittee exiticized the Department for
failing to clearly articulate why, in the 20 cases v covered
persona, it found the informetion insufficient to trigger a
prelininary investigation. The Committes concluded that DOT had
closed 10 cases, despite reosiving specific information fxom a
credible source of possible wrongdoing, becauss it determined
that tha evidence available did not astablish a “oxime.* In at
least Zive of these 10 cases, the decision appeared to have boen
based, ar least in part, on insufficient evidence of cxriminal
intent. The Committee concluded: . .

Thus, contrary to the statutory standaxd, in 50% of the
cases handled by the Justice Department since 1982 in
wvhich it declined to coaduct a preliminary
investigation of a covered official, it zrelied on
factoxs other than oredibility and cificity to
svaluate the cass, HNozeover, in at least half of thess
cases, the Department of Justice rxefused to conduct a

'W mm“ct?
bacause it had determined thers wes, at this earl:
::ago in the process, insufficient evidence of '
intent.

Id. at 2135-36,

5 Copy’ l ‘ot § copies
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Upon complation of a praliminsry inguiry,” the Attorney
General must apply to the court for sppointment of an independent
counsel if she detarmines that *there are reasonable grounds to
believe that further investigation is warranted.” 28 V.8.C.
532(c). In max that determinaticn, she may not conclude that
the perscn under estigation *lacked the state of nind®
requirsd for the veslevant criminal viclation unlens r,lwre is
slsar apd convinaing evidence that the person lacked such state -
of mind. 28 U.8.0. 592{a) (2} (B} m).

If the Attorney Gensral concludes that an independent
counsel is requirad, she wmust fils with the-court an applicatjon
which contains sufficlent inforwmaticn to assist the court in {1)
selecting an IC, and (2) defining the ICs jurisdiction so that
the IC "has udoquar.o authority to fully investigate and prosecute
the subject matter and
matiax.” 28 U.8.C. $52(d) {(anphasie added).

€. COVERED PERSONS BEING INVESTIGATED BY THE TASX FORCE

The Task Porce currently has preliminary investigations

panding against five *covered persons™: {1} President Clintom;
(2) Vice Pns!.éan: Gore; {3} Pormer Bnergy Hazel O'leary:; (4}
Interior Secretary Bruce Babbitt, and (3] Alexis Rerwan. The
Task Poxce has also been investigating a number of activities of
a sixth covered parsen -- Peter Knight, the chairman of the
Clinton/Gore campaign. Among otbar things, Knight coordinated VP
Gore's fundralising calls fxom the White House and was present
when tha calls wezs wmade. The Department has not yet triggered
an independent counsel revisw as to Xnight.

It should be noted that, in the cuxrsnt Administration,
even the most senior White House staffers (such as former Deputy
hiaf of staff Harold Ickes) are “covared psrecns”™ under
statute. The *covered psrsons’ provision includes individuals
working st the Executive Office of the Premident who are paid at
or above lavel II of the Exscutive Schedule icm:ntly §133,600) .
Although Congress clearly intended to capture a significant

¥ After initiating » preliminary inquiry, the Attorne
Ganezal neruug.hu niﬁn p;ca“ a.w ry. Y

m:-d bm:h ths opr.iea ot obe S0-day
axcension upon a However, when a

Mag good ca
prelininary lioguiry is begun :onm . congressional requess,
the Attorney Ganeral must maks her decision no later than 30 days
after the request is received. Therefore, ths Attornwy General
muet rTesolve the matter of the Vice President's telephone
solicitations no later than Decexber 2, 1937, which is 30 dayw

atter ths House Judiciary Committee’s request for appointment of
an indupcadent counsel on this matter.
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nuaber of high-level White House officials within the *covered
persons® provision, most of the current officlals have avoided
coverage simply by accepting a salary below level II.? while
curreptly authorized by statute to appoint and pay Lyenky-five
persons at level @I, President Clinton pays only gilx persons at
that level, none of whom ave ths focus of the Campcon
investigation.'

D, OVERVIEW OF TRE CANPCON INVESTIGATION

1.,  The Investiuative Plan

The Campcon investigative plan, which has remained
essentially unchanged since it was originally crafted by the FBI
investigators in early 1997, has focused on three distinct but
interrelated pattexs:

-« An aggressive campaign fundraising operation
daveloped and executed by 8 gore group of individuals
from the INC and the White Rouse, including the
President, tha Vice President, and a number of top
wWhite House advisors.

~-» Allegations of illegald conduct by a iad of
cppartunigts and other individuals who gained Whive
House access in order to further their personal,
business, -and politizal interests.

-= Efforts by the PRC and other countries to gain
foreign policy influence by illegally contributing
foreign to U.8. political canpaigns and to the
DNC through stic conduita.

The core group lnvestigative plun vas based on a2 thaoxy
that most of the alleged campaign abusea flowed, dirxectly or
indixectly, from the all-out effort by the White House and the
MC to xaise wonsy. It was this consuning gueat for campiign

% 2o originally structured in 1978, ths total nuaber of
covered Executive Branch positions was approximately 120, with
approxinately 93 of those positions within the Executive Office
of the President (EOP), Im 1983, Congrass ysduced the total
coverage of Executive Rxanch 'zocttionn to approximately 70, of
which approximately 36 were within the BOPF. 1982 CAN 3543,

’ Those six

porsons, according to the most recsnt listing
provided by the White House Counsel‘’s Office to the PBI's Publie
Coxruption Unit, are the Director and two Deputy Directors of
OB, the Chairman of the Council of Bconomic Advigors, the U.S.
Trads Reprasentative, and the Director of the Office of Science &
Technology Policy, .

7 ., SopY. [ of s coptes
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cash, for example, that led to the transfer of John Kuang from
the Departwent of Commerce to the DNC to begin the aggressive
solicitation of Asian Americans. It led to the mbitg:un plan
for White House ooffoes, overnights, and other perks for largs
donors. It led to the telephone solicitations by the Presidant
and the Vice President and the atcmﬁod werger of the WHODE and
DNC databases. . In fact, virtually all of the viable Campcon
investigative avenues ars clearly connected to the core group's
initintives, While that dozs not mean the cors group members
neaeo’n:i.l{o:xa culpable for thes criminal violations tha
investigat. uncovers, neither should they be immune from
intensive investigative scrutiny.

Hhile, the DOJ prosecutors in chaxge of the Campcon
investigation daid not !many object to this investigative plan,
they also did not embrace i£." ¥From the beginning, there was a
fundamental disagreemant adout how the investigation should
proceed. The FBI investigators wanted to focus intently on the
core group, on the thesoxry that many of tha apparent campaign
abusecs flowed, directly or indirectly, from core group's alle
out effort to raise money. In contrast, the prosscutors wanted
to focus on the opportunists, with a "bottom up® strategy that
night or might not lead eventually to the core group.

yor the most part, the prosecutors' approach prevailed..
Throughout the investigation, the Task Force has focused on
building prosecutable cases against individuals such as Charlie
Trie, Maxia Hsia, and, ¥hile this approach,
way be understandabley-and is beganning <o show promising
results, it did neglect some of the larger issues. With the
axcseprtion of the investigation of the White Houss fundraising
calls, begun belatedly in September 1997, thers has never been a
concentrated investigation of the core group and its fundraising
efforts., In fact, DOJ 4id not assign a prasecutor specifically
to cors group activities until July, after Dixector Freech ordered
an assive plan to interview all relevant core group and DNC
gﬁz; 1s and to bevome more persistent on subposna compliance

S90S,

. Bven after the September shakeup and expansion of the
Task Porce, ths “bottom up® approach has continued to dominats
the Wﬁgxﬁm. ¥hils the ‘r:;lk Force has made aignﬁicg:m
pIoOgTeNs valop prosscutable casss against seve
opportunists, the activities of ths cors group -- with the

W The reference to "DOJ prosecutors” is not meant to
include the line prosecutors comducting the day-to-day
investigation. Por the most part, those line prosscutors
sppeared to be removed from the major dscisions sbout how the
invastigation would procesd, particulsrly on issuss that
potentially involved the independent counsel statute.
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exception of the White House telephone solicitations -- have
received comparatively little attention.

From the outset, the DOJ attorneys in charge of the
Task Force have proceeded very cautiocusly before authorizing any
investigative step that might involve a ‘covared person.” - Unlike
a uaxmg investigation, where ageats and attorneys simply follow -
all logical investigative leads, the DOY attorneys have been
extremely rsluctant to venture into areas that might implicate
*covered persons.” This reluctance has led to a flawed
investigation in several ways.

*

) Pixst, the Task Force has itioned its
investigation, focusing on individ pursons and events without
effectively amalyzing their relationship to the broader
:undraiung schema. - Second, the Task Force acttorneys sonetimes
have made dispositive factual assumptions without investigating
to sae if those assusptions are accurste. For exampls, the
attorneys concluded in the aptiagl of 1997 that Vice President
Gore's White Houss fundradeing calls were not worth investigating
because they all involved solicitation of *soft money’ (a factual
assumption that turned out to be incorrect). The white House
coffees are a second exanple; until very recsntly, there still
has besn no ssrious investigation of the coffees, primarily
becauss the DOJ attorneys had assumed ~- incoxrectly -- that they
all occurrad in *private’ White House space. Third, important
investigative areas, such as the ssrious allegations raised by
Common Cause, have never besn pursued becauss they have been tied
up i{n lsngthy threshold legsl analysas within the Department.

The Department has also wslled off the day-to-day
investigacion from much of its Independent Counsel legal
analyses. Most decisions regarding IC issues are atill being
handled by DOJY attormeys who have only limited involvemant in the
cogoing investigation. While obviously these issues deserve the
careful scrutiny of experienced Public Integrity attormeys, the
separstion between the legal analysts and the front-line
investigators (both agents and attorneys) has been unusually
rigid. 3Ironically, & separation hecame sven wore pronounced
following the Saptember :hakc\:g of the Task Force. Until ac
least wid-October, the new Task Force beads, Chuck Ladella and
Jim Desarno, had no meaningful role in the Department’s handling
of Independant Counsel-related matters. As a ramlt, the
investigative approach to thise matters has suffersd from lack of
coordination.t .

n There was also s warked change in how the Independent
Counsel iséues wexw discussed. Bsfors the September changes,

there had been ragular discussions during the weskly Campoon
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E. THE CORE GROUP'S FUNDRAISING SCHEMR
1. She. Copmon Caupe Allegutions

By pursuing its “hottom-up® investigative strategy
instead of focusing on the cors group, DOJ has failed to
adequately address many of the larger campaign financing issuss
that could and should lsad to the appointwent of an Independent
Counsel. As a starting point, the Cawpcon Tesk Force has failed
to address an overarching issue: whether the Clinton/Gore
cawpaign {am well as the Dole campaign) engaged in sn {llegal
scheme to clircumvent the federal campaign financing laws. This
issue was first raised by Common Causs in October 1996, long
before the Task Porce was even constituted, but it has never been
pursued, To-this day, thers has been no decision on whether the
allegtions should be investigated by the Task Force or referred
to the FEC. .

*  As background, candidates seeking the presidential
noninstion axe eligible to recsive public matching funds L€ they
80 choose. However, in exchange for the public funds, a
candidate is required to limit him overal cmpaign spending. In
1596, the spending limit was approximately §37 miilion for the
primary campaign and appxaum;:e\ll{ §62 million foxr the general
election. For knowing and willful violations of thase
limitations, there are criminal penalties set forth in the FECA
and the Prewxidential rri Matching Paymant Account Act and the
Presidentisl Blection Campaign Fund Act.

The alleged scheme appears to have been borne in the
surmer of 1993, in respoase to a plan by campaign strategist Dick
Morris to run an extremely ambitious sexries of TV ads, primarily
in swing-voter states where President Clinton had probless.
Morxis wrote in his book that the key to Clinton's reslection was
this sarly television advertising, designed to show selected TV
viewers from *150 to 180 airings” or "sbout one every three days
for » year and a bhalf.” According to published veports, there
was an internal debate within the Clinton/Gors caspaign about
whather to turn down piblic financing the primsry
elections *in oxder to avoid federsl spending limits.” In the
end, the campaign appearxs to have desigosd a scheme to have it
both ways -~ to receive taxpayesr funds snd sgree to a spending

weetings about all Task Force matters, including those involving
the potentisl application of the Independent Counssal statuts.
Begimning in September, however, the naturs of the weekly
wectings changed markedly, and thers no lomger was any meaningful

discussion of IC-related issues. While tha FBI bas very recently

received eeveral DOJ drafts on gcnding IC mattexs, FBI officlals
have not had any significant role in the delibsxativa process.
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limit, and simultanecusly use the DNC to buy millions in
advertising above the spending limit. Accordiag to Common Cause,
ntli\;izxpewtures for tbe ad campaign totaled at least §34

. 9n. .

. The heart of the Common Cause allegations is that ths
Clinton/Gore campaign -~ and not the DNC <~ fully controlled the
advertising campaign, and that the so-called “soft money’
funneled through the DNC was & sham. That is, the money was not
used for "party building” activities, ax "soft money” is suppossd
to be ured, but rather to directly support the FPresident’s
reelection. As stated in Che Octochexr 28, 1997, Cosmon Caumss
letter to the Attorney General: °{Tihe prasidential cawpaigns,
and not the parties, fully controlled the raising and spending of
these funds and dasigned, targeted and conducted the TV
advertising ¢ampaligns financed with thass funds. #hile the woney
wae technically deposited into and disbursed cut of politieaxl
party bank accounts, the parties in reality played only a-
clerical xols in sexving as & conduit for these funds. In short,
thads funds vere raigsed and speit by the presidential campaigns
*for ths purpose of influencing” a fedsral election, and ¢ )
should bs treated as within the ascops of the federal campaign
finance lawse.” :

¥While the Csmpcom Task Force has not undertaken any
concerced effort to trace the funds used for these advertising
canpaigns, it has obtained substantial evidencs that the
President and his keay advisors controlled virtually all aspects
of the DNC fundralsing efforts. There ara pumerous documents
supporting such a conclusion, but none quite so compelling as the
4-17-96 memorandum from Havold Ickes to DNC Chairsan Don Powler:

This confirms the maating that you and I and Doug
Sosnik had on 15 April 1996 at your office during which
it was agresed that all matters deu.t.ugnvith allocation
and expenditurs of monies involving the Democratic
National Committee {"DNC’) including, without
limitation, tis DNC's operating hudgst, media budget,
coordinated campalign budget and any other budget or
expenditure, and including expanditures and
arrangements in connection with stats splits, divected
donaticns and other arzangenents whersby monies from
fundxaising or othar events are to be txansfoxyed to or
otherwise sllocated o state partiss or other political
sntities and including any propossd transfexr of
budgetary items mmuﬁcwm to the
Democyatic Naplonsl Convention budget, ars subject to
the priar approval of the White House.

with respect to the ads themselves, Dick Morris and others have
stated the President pe. 11ly revieved and approved all ads
befors they ran. As Morris wrots in hig book: ,
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IPxresident Clinton] worked over every scxipt, watched
each ad, oxdered changes in svery visual presentationm,
and decided which ads would run when and where:. He was
ag involved as any of his media consultants were. The
ads becawe not ths slick crsations of admen but the
work of ths preasident himself, . . . Every line of -
every ad came under his informed, critical and often
weddlesome gaze. Bvery ad was hig ad.

Bshind the Oval Office, at ls4.

. Thes recently-uncovered White House videotapes bolster
the Cowwon Cause allegstions. At & DNC luacheon at the Hay Adams
Hotel on December 7, 1395, the President stated to his
supporters:

We Tealized that we could yun these ads through the
Democratic Party, which meant we could yaise money in
$20,000 and $50,000 and $100,000 blocks. 8o we didn't
have to do it all in $1000 and run down what I oan
gg;:xd. which {s limited by law so0 that is what we've

On that tape and others, the President smphasized thst the TV ad
campaign was central to his favorable position in the polls. 2s
Common Cause corrsctly pointa out, this certainly looks like an
intentional scheme to evade the contribution and spending limite
by *running these ads through® the DNC.

The Justice Departmant has weighed in on the legal
issue, at lesst initially concluding that this schewe was sivply
an act of “coordination’ betwsen the Clinton/Gore campaign and
the DNC. In her April 14 letter to Congress, the Attorney
Genersl stated that the FECA “does not prohibit the coordination
of fundraising or expenditures between a party and ite candidates
for office.” The Common Cause résponss, which appears to be .
supported by the evidence, is that this iz not a case about wmere
‘cooxdination.” Instead, it argues, the case is about & schemas
in which Presidant Clinton and his top advisors raised and spent
nillicns ign;iiuc: suppoxrt of his candidacy, and used the DNC as
a mexe conduit,

, Yhe circumstances of this cass gx-mt unprecedented
legal issues that have sparked a substantial diffexencs of

Pazd m Te sott money Lewie: I¢ "tmw‘i?:hﬂr Frohres
> noney ve. 0Lt wonsy pue. one certain, it
is thet tha law i{n this ares is unclear and that there are no
established enforcement policliss either at DOY or the FEC. Bas
1982 CAN 3583 {"Any case in which there is no clear policy
against prosecution or any arguably sxceptional circumstances are
prasent should be sent to & spacial prosscutor.®) DOJ has
invited substantial criticism by appearing to resclve thess
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untested legal issues at the outset of the investigation, befors
the facts axe fully developed.

: On theix fage, the Common Cause lattexs present sérious
allegations of potential criminal conduct that dessrve to be
investigated., Of all ths potential campaign violations brought
to the attention of the Campcon Tagk Force, these arguably are
the most serious, The allegations were compelling when th

fixst reachad the Justice Departmémt in October 1396, and they
have become stronger as mors and wore facts have been uncoversd
during the investigation. Becadse the zllegations clearly
involve the President, they should bs investigated by mn
Independent Counssl. Moreover, the Attorisy Gepersl should seek
the sppointmsnt of an Independent Counsel immediately, "for two
ressons: {1} the Department has had the allegitions £oxr more than
a year; and (2) there is virtually no chance that the allegations
could ba resdlved in the course of a limited preliminary inguizy.

2.  Other Allecations Copnscted to the Schems '

In addition to allegations of a broad conspirvacy to
circumvent the campaign contribution and spending liwmits, many of
the other allegations that have arisen in tha courss of the
investigation have & direct vonnsction to the coxre group's
fundraiging schema. For example, the fundraising operation
included a 57 million targeting of the Asian-American community.
The key player in this effort waa John Buang, who was moved from
ths Department of Commerce to ths DNC following the personal
intervention of the President. Huang and othars involved in
carzying out the Asian-American targeting have been implicatad in
illegal fundraising. Buang is closely tied to the and the
Lippo Group, which has substantial connections to the Chiness
government .

As this one example illustrates, it is isportant to
keep in mind that virtually all of the various pieces of the
Campcon investigation are connected to the oversll fundralsing
schems. While this iw not to suggest that the core group
necessarily is culpable for all the fundraising improprieties
being uncovered, it does demonstrata the nead for an
investigative styategy that includes a comprahsnaive lock at the
cors group's activitiss.

¥. VICE PABSIDENT GORX'S TRLEPEONE SOLICITATIONS
1. ZThe Statute '
18 U.§.C. § 607 aakes it unlawful *for peroon to
solicit or receive any contribution within the me of section
301{8) of ths PRCA in any room or building ocvcupied in the

discharge of official duties by any [officer or employee of the
United States].® Om its face, this felony prohibition would
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appear to cover Vice President Gore's fundraising calls from his
white House office.

2.  The Xpvestigation

wWhile Vica President Gore admitted in March 1997 that
he had mads fundraising calle from his West Wing office at ths
White House, the Task Force did not undartake any merious
investigation of theee calls until July. TIn her April 1997
letter to Chairwan Hatch, the Attornsy General rejected a call to
trigger the Independent Counssl statute for imnvestigation of
potential §07 violations. The Attorney General's letter
implicivly xelied on the srgumant that because Section 607
spplies only to "vontributions® as technically defined by the
FECA, it would. hot prohibir the solicitration of "soft money.*
(Ve had originally characteriaed the calls as soft money
solicitations.) When it became apparent in early Septeamber that
» tion of the monies raised by ths Vice Prasident’s talephone
solicitations had been placed into a "hard meney” account by the
DRC, the Department initiated a threshold inquiry snd latex a
preliminary investigation uwnder the Independent Counsel Act.

The Tagk Force has now established that the Vice
President made approximatsly 86 fundraising calls from his West
wing Office and reached at least 43 potential donors. At least
five of the persons solicited by the Vice President gave money
that was deposited, in part, into a DNC "hard money” account,

3.  Iagal Iasuss

At this point, the Attorney General is faced with three
questions: (1) Does Section 607 apply to the Vice President's
tolephons solicitatione? (2) Assuming Baction 607 does apply, is
thers an sstablished DOJ policy of non-prosecution of such
offenses? (3) Assuming Ssction 607 applies and there is no
established policy of non-prosscution, is further investigation
warranted by an Independent Counsel?

In datermining whether the statute applies to the Vice
President’s telephons calls, the Departwent has focused on thres
thrashold lsgal questions. First, does the statutory phrass “any

* include tha President and Vice President, or axe they
exempt from the statute's coverage for asparation of powers ]
reasons? WW.MWtoblmwm
statute does yd xeach the President and Vios-President. The
Office of Legal Counsel reached the same comclusion in 1973 when
Mmlyziag a White Houwse political event hosted by President

ex. '

‘ Second, because Section 607 was principally designed to

g:ev”em: govexnment workers fxom beinyg pressured for contributions
their offices, does the statuts apply to solicitation of non-
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federa) persons? DOJ has apparently concluded that non-faderal
persons are protected by the statute.

Third, because the statute prohibits the solicitation
or raceipt of contributioms "in any room or building cccupied in
the discharge of official duties,” does it apply to the Vice
Presidant's calls made to persons located on non-federal
property? Stated differently, does a telephone “solicication®
oceur both where the call wvas received and whers the call was
made? Ths DOJ attorneys who have been analyzing this issue have
ruch:d different conclusions, but all agree that it is a close
question. ) .

The disagreement on this point stems largely from
differing incerpretations of tha Suprems Court's decision in
Uniged States v, Thaysr, 209 U.S. 39 (1908}, which is ons of only
four reported decisions {and the only Supreme Court decision)
involving a Section 607 prosecution. JThayer involved a
prosecution of a private individual who sdlicited contriburtions
by mail from federal employses working in a postc office. The
defendant argued that because he had never sst foot in the post
office, he had not solicited “in® a federal building. In
rejecting that argument, the Court stated that “the solicitation
was in the place where the letter was received.” 203 U.S. at 43~
44.

Norwithetanding the broad lmg\uga of Thaver, the
berter view is that Section 607 does prohibit telephone calls
from a federal office to an cutside location. The Court in
Thaver was defining the point in time when the offense was
conplete, and obvicusly the wmailing of a letter involves a time
gap. In contrast, a telaphone conversation occurs simultaneously
at both ends of the line, and a prohibited solitication would ba
complete when made.

Assuming the Attorney General rxesolves ths threa
threshold legal questions in a way that supports & technical
violation of Section 607, she must then decide whether there i»
an escablished DOJ tg:}_:im non-prosecution of such offensas.
In determining whe ¢ are "reasonabls grounds to believe
that further investigatioa is warranted.” the Actorney General is
directsd by the Independant Counsel ALt to comply with “written
or other established policies of the Department of Justice with
yespect to the conduet of criminal investigarions.® s U.8.C.
552{c) (1) {B). Primarily bedause Section 607 cases are
necessarily fact-bound, there is peither a written nox "other
established” policy of non-prosscution of these kinds of
offenses. While thers appsare Lo be a consansux within DOJ that
the telephone solicitations at issus heres would never be
prosecuted even if there was a technical violation, the
Departnent. neverthelass must conceds that the Independent Counsel
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statute does not permit the Attorney General to simply digpose of
a case through an exercise of prosecutorial discretion,

with respect to the final issue -- whether further
investigation is warranted -- the Attorney must apply to the
court for appointment of an Independent Counsel unless she
concludes, . that the Vice
President “lacked the state of mind® required for a Section 607
viclation. Based on the facts, ths Attoxney General simply
cannot reach such a conclusion. The evidence tends to show that
the Vice President was a active participant in the core group
fundraising efforts, that he was informed about the distinctions
between *hard” and °*soft® money, and that he generally understood
there were legal restrictions against making telephone
solicitations from federal property.

We have received a draft DOJ memorandum dated November
231, 1985, which recommends shutting down the investigation on the
ground that there iz clear and convincing evidence that the Vice
President subjectively intended ro ask only for “soft” money.
However, the draft memorandum is seriocusly flawed, relying almost
exclusively on the Vice President's own statements to draw
inferences favorable to him, even where those statements are
contradicted by other reliable evidence. The weak analysis is
demonstrated by the following introductory statement:

There are a few circumstances and a few ambiguous
descriptions by donors of their conversation with the
Vice President which raise the question of whether the
Vice President may have been asking in a handful of
cases for contributions that could have been
characterized as hard money. contributions, However, in
each instance, the same evidence can be viewed as
leading to the contrary inference that the Vice
President was asking the donor in question to make a
soft money contribution.

This simply is not close to carrying the burden of demonstrating
a lack of intent by “clear and convincing® evidence. In
establishing the *clear and convincing® standard, Congress
intended to set a high threshold before an Attorney General can
close down an investigation involving a “covered person.” In the
face of compelling evidence that the Vice President was a very
active, sophisticated fundraiser who knew exactly what he was
doing, bis own exculpatory statements must not be given undue
weight. If the Attorney General relied primarily on those
statements to end this investigation, she would be inviting
intense and justified criticism.

4. Longlusion

!
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The Attorney General should seek the appointment of an
Independent Counsel with respect to the Vice President's
telephone solicitations. Such an appointment is warranted on two
leveln. The preferable course of action would be to refer this
matter as simply one piece of a comprehensive Independent Counsel
investigation which focuses on the allegad scheme to circumvent
the campaign financing laws, as discussed above in Section B.
Viewed in that context, it is essentially immaterial whether the
telephone solicitavions sought "hard” money or “soft’® money, or
whether they were made from pudblic space or private space.
Because they were a key component of the overall fundraising
scheme mlleged by Common Cause and others, these solicitations
should be referved for further investigation by an Independent
Counsel. Such a referral could be made under either the
mandatory clauge of the statute or as a discretionary matter.

If the Attorney General decides not to seek an
Independent Counsel on the broader fundraising scheme, she still
should rafer the matter of the Vices President's telephone
solicications. Even on the narrowly focused issue presented by
the existing preliminary inquiry, there appears to be a technical
violation of Section 607. Given the uncertain state of that law
and probable diffjioulty establishing & knowing violation, this
may well be an area in which prosecution is unwarranted.

However, under the Independent Counsel Act, the Attorney General
is not authorized to use prosecutorial discretion to resolve such
natters at this stage; those decisions must be left to an
Independent Counsel., The Attorney General is free, when
requesting appointment of an Independent Counsel, to include “the
Department’'s views of the potential prosecutorial merit of the
casge.” 1994 CAN 766.

G. PRESIDERT CLINTON'S TELEPHONE SOLICITATIONS

The preliminary investigation of Prasident Clinten's
talephone solicitations has led the Task Force to the conclusion
that, based on the investigation to date, there is no specific
and credible evidence of a Section €07 violation. Although the
evidence indicates that the President was asked to place
fundraising calls on five separate occasions, he appears to have
made such calls on a single date: October 18, 1954. The
available evidence indicates that the President called nine
donors on that date, and that six of the nine definitely were
called from the President's study in the White House residence
{spparently on the advice of the White House Counsel's office).
As to the calls to the remaining three donors (John Connelly,
Axthur Coia, and John Torkelson), there is circumetantial
evidence that they were also made from the President’ study, but
that fact has not been conclusively established.

Notwithstanding the conclusion on the narrowly-
constxucted Section 607 issue, the Attorney General should also
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seek the appointment of an Independent Counsel with respect to
the President’s telephone solicitations. Like those of Vice
President Gore, the President's fundraising calls were part of
the alleged scheme to circumvent the campaign financing laws,
regaxdless of where the calls took place or how the woney in
characterized. While the DOJ memorandum suggests that further
investigation would not be warranted even if the calls to the
three donors were placed from the Oval Office {(because °the
esvidence suggests these donors were solicited for scft money'),
this conclusion is incorrect when considered in connection with
the broader scheme, An Independent Coungel should be appointed
to investigate this scheme, and the President’s solicitations
should be part of that investigation. As with the Vice
President’s calls, such a referral could be made under either the
mandatory clause of the statute or as a discretionary matter.

HE. FORMER ENERGY SECRETARY EAZEL O'LEARY

The preliminary investigation of Pormer Energy
Secrenary Hazel OLeary has led the Task Porce to the conclusion

that O'Leary was not personally implicated in the solicitation of .

the $25,000 Africare donation from Jokmny Chung. While there is
no rsason to challenge this conclusion based on the evidence
known to date, it ig also clear that the donation was made under
extracrdinarily suspicicus circumstances that are woxrthy of
sdditional investigation, as stated in the DOJ recommendation.
Moreover, the events surrvunding the donation and the meetings at
the Department of Energy and the Africare svent show substantial
involvemant by DRC officials, including Richard Sullivan and Don
Powler. Consequently, these events should be furthex
investigated by an Independent Counsel as part of an
investigation of the broader fundraising scheme of the core
group. This course of action is particularly important in light
of the varicus other Chung fumdraising matters still under active
investigation.

X. OTHER MATTERS IMPLICATING THE IC STATUTR

1.  Hhite House Coffess and Overnichts

As part of its broad fundraiaing efforts, the White
House /DNC Core Group deviged and implemented an ambitious plan to
reward big donoxs with White Houss coffees, covernight stays,
trips on Air Poxce One, and other types of access to the
President and Vice President. All of rhess activities are being
investigated through grand jury subpoenss and other traditional
law enforcement methods.

with respect to the cof.tt;es. the inveastigation to date
shows that from January 1995 to November 1596, the White House’
nosted 108 coffees, attended by 1239 DNC and Clinton/Gore
supporters. 314 of these supporters made donations within S0
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days of the event (either before or after). 185 gava solely
*hard money® contributions, 25 gave only "soft” money, and 91 gave
a combination of the two. Within the 90-day windows, the
supporters contributed approximately ) ! -

money. and $5.15 million in “gsofi’ money. According to White
House records, President Clinton attended 74 of the coffees and
Vice President Gore attended 38 of thew.

In her April letter to the Senate Judiciary Committee
rejecting an Independent Counsel request, the Attorney Generval
relied primarily on ons implied argument: that the svents may
hava taken place in private aveas of the ¥hite House residence
rather than in aress "ovcupied in the discharge of official
duties.* That argument has both factual and legal flaws. BAs a
£actual mattexr, the Task Force haa learmed that the coffees ware
held in at least eight different locaticns. While DOJ attorneys
have been quick to characterize the “Map Room” (where at least €5
of the coffees wexe held) as private White House space, thexe has
peen virtually nothing to demonstrate that assertion. Even if
the “Map Room" turns out to be part of the private living space,
thers were many other coffees held in other parts of the Rhite
House,

DOJ has relied vary heavily on a 1379 opinion from the
Office of Legal Counsel, but that cpinion has only limited reach.
The key issue addressed by OLC was whether § 603 (the predecessor
to 8§ £07) prohibited an alleged campaign solicitation by
President Carter during a luncheon for Democratic Party donoxs
and fundraisers that took place in the Pamily Dining Room of the
White House, After undertaking a fact-specific analysis of how
the Family Dining Room was used and how the luncheon was
arranged, OLC concluded that the solicitation *probably* fell
outside the scope of § 603,

The OLC opinion concluded that rooms in-the White House
may fall cutside the scope of § 603 if used for “personal
entextaining where there is a history of such use and where ., . .
the coat of such use is not charged against an account
appropriating funds for official functions.* Applying that fact-
specific standard, there is little bawis to conclude that zny of
the White House coffees, including those held in the "Map Room,*
fall cutside the acope of ths § €07 prohibitien.

In addition to determining the character of the roomsa
used for the coffees, the Task Force must also investigats
whether the President or otherx participants wade a “solicitation”
within the meaning of Section 607. Although the recently-
discovered White House videotapes appear to be of only limited
value in dctemining the Zull sc of the cotfee discussions,
the coffees certainly were effective in raising miliions of
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dollars -- both *hard” and *soft.’¥ In any event, the Task Force

has subpoenaed White House records and is undertaking a criminal

investigation of these activities which involve the President and
Vice ‘Prasident.

Because the coffees, overnights, snd other White House
perks for big donors were simply pieces of the broader
fundraising scheme carried out the the White House and DNC, they
should be part of a comprehensive Independent Counsel
investigation of that scheme.

2.  Sellciting Comtyibutions from Foreign Natiopnalg

The Federal Election Campaigh Act explicitly prohibits

person from soliciting, accepting, or receiving from a
forsign natigpal *any contribution of money or other thing of
value . . . in connection with an election to any political
office.* 2 U.8.C. § 441e. The Camxpcon investigation has
developed substantial evidence that money from foreign nationals
flowed into the DNC as a result of the massive fundraising effort
coordinated by the DNC and the White House. The DNC has turried
pack millions of dollars because of apparent improprieties.

The key legal questions are {1} whether *soft money®
falls within the scope of the FECA, and (2) whether the forsign

gifts to the DNC were in fact "soft money.” DOJ has taken the

legel position that all soft money falls outside the scope of the
FECA -- including § 441e -- because it fails to meet the strict
definition of *contribution® in § 431. This interpretation by
the election law experts at the Public Integrity Section has been
publicly adopted on several occasions by the Attorney General.
This position has been greseted with intense criticism from some
election law attorneys, who correctly point out that, at the very
least, these are uncharted areas of the’ law, The FECA, after
all, peither defines *soft money®™ nor specifically addresses
*aoft money" gifts to national parties. The uncertain state of
the law invites the question of whether DOJ should be resolving
these thorny legal issues, particularly in the face of
independent counsel concerns. Certainly there are significant
passages in the legislative histoxry of the independent counsel
statute that admonish the Department not to undertake such
*elaborate legal analyses® when a covered person is involved.
1967 CAN 2158. N

1 The one coffee for which we have developed significant
information shows strong evidence of solicitation, At a 6-18-96
coffee in the Map Room attenged by the President, John Huang, Don
Fowler, wo Thal businessmen, and others,
Huang directly directiy solitited the businessmen -~ in the
presence of the President -- after Fowler described the upcoming
election as the most important since Lincoln.
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Even if it is appropriate for DOJ t¢ resolve the
threshold queation of "soft money" ar this stage, it is not at
all clear that the suspicious foreign gifts in this case all
constitute "soft woney." In light of the evidence of nearly
absaluts control of DNC fundraising efforts by the White House,
there is a very real issue about whethsxr the "soft money™
argument is largely a sham, The FEC’s General Counsel is guotad
in the 1-6-97 Legal Times &s saying that if money "is used for a
candidate’'s election directly, then thexe is no question that
44le applies.*

At the very least, we need to investigate far more
thoroughly before we can comfortably conclude -- as a faztual
rmatter ~- that the specific gifte at issue were in fact *soft
money* donations. In mome cases, such as the Hsi Lai Temple
fundraiser attended by the Vice President, the evidence points
specifically to the solicitation of *hard money centributions.*

3. i o oLV E: P

Since early 1997, the Tagk Force has been investigaving
whether White House personnel misused or converted government
property for pelitical purpeses. The most significant example is
that of the WHODE database, which . appears to have been a high
priority for the President and the First Lady. According to a
recently-discovered White House memo, the Preasident wanted to
integrate the taxpayer-funded database with the DNC database.
Despite a January 1994 warning from the White House (ounsel's
Office not to use WHODR for political purposes, the hew memo for
Erskine Bowles and Barold Ickes shows an intent to do just that.
The memo, written by a fcrmer Bowles aide, states:

Harold and Deborah Delee want to make sure WHODB is
integrated w/DNC database--so0 we can share--evidently
POTUS want this tolo]! Makes sense,

The Task Force obtained database and related White
House documents through subpoena and had developed an aggressive
investigative strategy to examine its procurement and use
(although that investigation appears to faded into the background
in recent months). Whether or not the investigation leads to
prosscutable offenses, the Task Force again is in the posture of
investigating the activities of senior White House officials,
including the President. And while it wmay turn out that the
President had no bands-on role in either the development or use
of the database, it is difficult to contend that thexe is
*insufticient information to investigate® for purposes of the
Independent Counsel statute.

J. THE DISCRETIONARY CLAUSK OF TEE IC STATUTE )
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least subjects {and potantial targets) of the criminal
investigation. Beyond the Core Group, the Task Force has focused
intense investigative effort toward others who also appear tc be
close to the President, such as Charles Yah Lin Trie and John
Huang. Investigation of such individuale is precisely the kind
of circumstancs for which the discretionary provision was
designed. ~This [discretionary} provision could apply, for
example, to members of the President's family and lower level
campaign and. government officiale who are perceived to be close
to the President.* 1987 CAN 2165. .

With yespect to McLarty and lckes, it appears that
Congress intended to capture within the *covered persons*
provigion individuals who occupy such high-level White House
positions. AS presently written, the *coverad persons® section
includes any - -individual working in the Exacutive Office of the
President who is compensated at a rate of pay at or above level
I of the Executive Schedule. § 591{(b}(3). Although he is
authorized by statute to appoint and pay Lwenty-five persons at
ievei‘l. 13X, the President currently pays only six persons at that
evel,

As these numbers show, the White House has avoided
mandatory coverage for virtually all of its top level officials
by simply paying them bslow level II. Whether or not this is an
intentional effort by the White House to limit the number of
*covered* senior officials, it certainly exposes a loophole in
the independent counsel statute. In deciding whether or not to
exercise her discretion under cthe statute, the Attorney General
should consider whether MclLarty and Ickes are among that group of
top level officials so close to the President that DOJ
investigation of them would "present the moat serious conflict of
interest of an ifastitutional natuxe.® 1978 CAN 4269,

4. PRy js Investigeting Top Csxpaion Officisle.

Because the Independent Counsel statute arose from the
abugses of Watergate, it reserves a unique spot for campaign-
related misconduct., Top campaign officers ars the gnly non-
government officials to be included ag “covered persons® withino
the mandatory provision of the statute. The reason for including
giawpaigu officiale is spelled out clearly in the legislative
ILstoxy: -

There are few individuals who are as important to an
incumbant President runni for re-alection or a
serious candidate for President than that individual’s
campaign manager or the chairman of any of his national
campaign committee of his or of his party.

1878 CAN £26€39.
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The mandatory "covered persons* provision of §
591({b} {6) currently includes *the chairman and treasurer of the
principal national campaign committee seeking the elaction or |
reelection of the President, and any officer of that committee
exercising aut.horit:y at the national level, during the incumbency
of the President."' The Independent Counsel law was originally
drafted to cover the chairman of juy national campaign committee
seeking the election of reelection of the President, but that
section was dropped after the Department Of Juwtice expressed
concern that it could potentially cover hundreds of campaign
committees that spring up during a national campaign, such as
"Youth for Carter® or *Doctors for Ford.® 1978 CAN 4394.

By its literal terms, the Independent Counsel statute
covers only the chairman and treasurer of the Clinton-Gore
Committee {Peter 8. Xnight and Joan Pollit, respectivelyl, along
with any officer *of that committee” exercising authority at the
national level. It does not by ite terms cover senior officers
of the Democratic National Committee. However, in deciding
whether to exercise her discretionary authority, the Attorney
General should consider how the DNC was used during the 1996
election cycle. By essentially commandeering the DNC for the
purpose of getting the President re-elected, the White House
appears to have erased the traditional lines between the
President’s own campaign committee and the national paxt
committes; In fact, the DNC was in large part the President’s
sentral xe-slection machine, undex the tight control of senior
¥hite House advisora. Under the circumstances, it is almost
nonsensical that the Independent Counsel statute could be invoked
for Peter Knight or Joan Pollit but not for Don Fowler and John
Huang.

5. Execadant.

This Attorney CGeneral has invoked the discretionary
clause in at least three matters: Whitewater, the White House
requests for FBI files, and the Bernard Nussbaum perjury
allegation. In the Whitewater wmatter, the Attorney General
invoked the political conflict of interest provision because of
allegations of criminal conduct by "McDougal and other
individuals associated with President and Mrs. Clinton.®
Similarly, the Attorney General found a conflict of interest in
the Nussbaum matter bscause the investigation would "involve an
inguiry inco statemants allegedly made by a former senior member
of the White House staff. e«

3 gection 591(b) (7), which provides that “covered®
government officials remain subject to the independent counsel
statute for one year after leaving the ufflce ox position, does
not apply to campaign officials.
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It would certainly be consistent with those precedentcs
to find a political conflict of interxest in this case, where
there are strong allegations against “individuals associated
with* the President, Charles Trie, for one, has been described
as a personal friend. Similarly, Thomas {(Mack] MclLarty, who
sexrves as "Counselor to the President” and is one of the
President's closest friends and advigors, has been i{mplicated in
the Tamraz matter.

6.  Hational Security Mstters.

With respect to the investigation of Chinese government
efforts to influence U.S. elections, DOJ and the FBI have
conflicting dutjies to (1) keep the President informed about
significant national security matters, and (2} simultaneously
keep from the White House certain national security information
that may relate to the ongoing eriminal investigation. DOJ and
the FBI have faced this conflict several times during the course
of the investigation, most recently in sarly November 1997.

Although the appointment of an Independent Counsel
certainly would not eliminate the difficulty of deciding which
matters should be brought to the attention of the President, it
would lessen the perception problem.

7. Appearance of » Conflict.

There is a widespread public perception that the
Department of Justice has a conflict of interest in investigating
the campalgn financing allegations. When testifying before
Congrees in 19393 in support of the Independent Counsel
Reauthorization Act, the Attorney Generxal emphasited the
importance of avoiding the appearance of a conflice:

There is an inherent conflict of interest whenever
senior Executive Branch officials are to be
investigated by the Department of Justice and its
appointed head, the Attorney General. .

It is absolutely essential for the public to have
confidence in the system xnd you cannot do that when
there is conflict or an appearance of conflict in the
person who is, in effect, the chief prosecutor. . . .
The Independent Counsel Act was designed to avoid even
the appearance of impropriety in the consideration of
allegations of migconduct by high-level Bxecutive
Branch officials and to prevent . . . the actual or
perceived conflicts of interests. The Act thus mserved
as a vehicle to further the public’'s perception of
fairness and thoroughness in such matters, and to avert
even the most subtle influences that may appsar in an
investigation of highly-placed Executive officials.
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Senaste Hearing 103-437, at 11-12 (May 14, 1933). These comments
are virtuvally identical to statements appearing throughout the
legislative history of the independent counsel statute.

* Notwithstanding her statemente in 1993, the Attorney
General recently took the position {(in her legter to Chaixrman
Hatch) that in order to invoke the gdiscretionary provision of the
statute, she *must conclude that there is a potential for an
actual conflict of interest, rather than merely an appearance of
a conflict of interest.® This position, based upon a 3-14-37
memorandum from DAAGs Mark Richard and Robert Litt,' has heen
stxenocusly challengéd by Chairman Hatch and othexs.

*

®  Thé Richard/Litt wemorandum yelies primarily on
legislative history from 1982 and 1994, When it reconsidered the
gtatute in 1982, the Senate passed an amendment allowing the
discretionary appointment of an independent counsel "if the
Attorney General determines that investigation of such person by
the Attorney General or other officer of the Department of
Justice may result in a personal, financial, or peolitical
conflict of Iinterzest, , «* 1582 CAN 3545,
However, Congress eventually adopted the House version of the
amendment, which did not contain the *appearance” language
underscored above. The floor manager of the House bill, Rep.
Hall, stated: "The bill as amended deletes the reference to
appearances, and thereby regquires the Attorney General to
detexrmine that an actual conflict may exist in order to utilize
the special prosecutor provisions.* Congressional Record, Dec.
13, 1982, atr HS507.

In 1994, Congress considered two changes relevant to
this issuve. Pirst, it rejected a DOJ proposal to allow the
Attorney General to seek discretionary appointment of an
independent counsel if a conflict existed with respect to a
*macter” {in addition to & specific individual), concluding that
such an amendment “would in effect substantially lower the
threshold for use of the general discretionary provision.” 199%¢
CAN 733. Second, asg extended coverage of the statute to
Members of Congress, in circumstances whers the Attorney General
concludes that appointment of an independent counsel “would be in
the public interest.* The legislative himstory characterises this
a8 & "broader standard* which epables the Attorney General to
consider “a larger range of factors and to exercise greater
discretion® in cases involving Members of Congress. *For
sxanple, the Attorney General could consider not only whathex an
a&ctual conflict of interest might rvesult if the Department
handled the matter, but also whether an appearance of a conflict
of interest might weaken public confidence in the investigation
and any prosecution.* 1994 CAN 781.
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While thers certainly is support for the Attorney
General’'s recently-stated position (as set forth in the
Richard/Litt memo), it seems contradicted by a host of references
in the legislative history. Moreover, it makes little sense
conceptually to conclude that appearances can be taken into
account for investigating "covered persons® but not other
officiale. After all, the underlying premise for the mandatory
txigger is that there is an actual conflict of interest whenever
Attorney General ie called upon to investigate a *covered pexson®
{so there is no need to analyse appearances).

On balance, the better argunent seems to be that the
Attorney General can and should consider the “appearance of a
conflict” as one of the factors in deciding to invoke the
discretionary clause. And in the clrcumstances of the Campcon
investigation, that factor should weigh heavily.

8. The v o o

Copflict of Intexreat.

The chief Campeon investigator, Director Freeh, has
concluded that the investigation presents the Department with a
political conflict of interest. Thie by itself does not trigger
the independent counsel statute, since the ultimate resolution of
the conflict issue rests solely with the Attorney General.
However, the Director‘s view should be a significant factor in
the Attormey General’as continued analysis of whether to invoke
the discretionary provision.
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THL 20704, 0000 WINDON NG ROTTYIE. ST

FAX 20%.893,8381 BRI RHOLDER & COV.00M
Apri) 2,2004

VIA FACSIMILE AND FIRST CLASS MAIL
M, Elie Higginbottom
Chairman
Titinois Gaming Board
160 North LaSalle, Suits 300
Chicago, Nllinois 60601
Re:  Eirst Reguest for Documents

Dear Mr. Higginbottorn:

As you kmow, Governor Blagojevich has appointed me to investigate issues relating
to gaming in the Village of Rosemeon, Hlinois. I eppreciate your assurances that you will
assist this investigation so that it may be completed in 2 prompt, fair, and efficient manner. .

. The fust phase of the investigation will focus on reviewing documents provided by
various peaple and extities, including the Minois Gaming Board (the “Boerd™). Although
anticipate making additional requests as the investigation progresses, I would liks to request
that the Board provide copies of the following documents:

(1) all reports prepared by the Board's staff concemning recommendations for the
tenth Heense;

(&) sl FBIreports provided to the Board concerning alisged ties betwsen
investors in Exzrald Casine and organized erime;

€)] alt FBI reports provided to the Board concerning alleged tiss between the
Village of Rosemont (or its officials) and organized crime;

{4} the videotape and transeript of any interviews the Board has conducted of
Mayor Stephens;

(5)  all reports provided to the Board by Robert Shapire concerning alleged tes
between the Village of Rosemont (or its officlals) and organized crige;

DC: Layghisy
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CovingToN & BURLING

Mr. Elzie Higginbottom
April 2, 2004
Page 2

(6)  wanscripts or tapes of all Regular knd . Special mectmgs of the Board between
Seprember 9, 2003 and April 1, 2004;

(7)  alist of 2} fndividuals interviewed by the Board (or its staff or investigators)
relating to the subject of this mthzmm, and all memonndapmparedto
sumnmarize these interviews;

(8)  copies of all cormmumications between the Board (or its staff or investigators)
and the Village of Rosemont (or fts officials) relating to the tenth casino
license;

(9)  all reports provided to the Board by Rothschild, Ine, relating to the tenth
casino license; apd

(10) any raterisl that has been provided to the media pursuant to the state’s
Freedom of Information Act or on auy other basis. |

To help ensure that the Investigation can bs completed in & timely fashion, I would
appreciate it if you could provide the requested documents by April 16, 2004,

As lindicated to you in our telephone conversation, Gary Rubman fom my office
plans to attend the public session of the Board's hearing on April 8. I think that it would be
usefil for Gary to establish contact with the appropriate people on the Board's staff during
this visit. To that end, and consistent with what I understand from you is the staff"s desire to
meet with us, we will contact yoit to arrange the neeting,

I understand that much of the material we have requested is sensitive in nature,
Please be assured that any documents provided to us will remain confidential and will be
appropriately protected.

Please do not hesitate to contact me if you or the Board have any questions or would
tike clarification with respect to any of these requests. Thank you again for your assistance

with this important matter.
Sincerely,
Eric H,. Holder, Jr.
se:  VioletM. Clark ' '
Wiltiam . Dugm
William E. Fanning

Gary L. Peterlin

TOTAL P.ga
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Chairman LEAHY. Thank you, Mr. Holder. We will have in the
first round 10 minutes for questions.

Waterboarding has been recognized to be torture since the time
of the Spanish Inquisition. The United States had prosecuted
American soldiers for using this technique early in the last century.
They prosecuted Japanese soldiers for using it on Americans in
World War II. But the two most recent nominees to serve as Attor-
neys General of the United States hedged on the question of
waterboarding. They would not say that if an American were
waterboarded by some other government or terrorist anywhere in
the world whether it would be torture and illegal. They maintained
that it would depend upon the circumstances.

Do you agree with me that waterboarding is torture and illegal?

Mr. HOLDER. If you look at the history of the use of that tech-
nique used by the Khmer Rouge, used in the Inquisition, used by
the Japanese and prosecuted by us as war crimes—we prosecuted
our own soldiers for using it in Vietnam—I agree with you, Mr.
Chairman, waterboarding is torture.

Chairman LEAHY. Do you believe that other world leaders would
have the authority to authorize the torture of United States citi-
zens if they deemed it necessary for their national security?

Mr. HOLDER. No, they would not. It would violate the inter-
national obligations that I think all civilized nations have agreed
to, the Geneva Conventions.

Chairman LEAHY. Do you believe that the President of the
United States has authority to exercise a Commander-in-Chief
override and immunize acts of torture? I ask that because we did
not get a satisfactory answer from former Attorney General
Gonzales on that.

Mr. HOLDER. Mr. Chairman, no one is above the law. The Presi-
dent has the constitutional obligation to faithfully execute the laws
of the United States. There are obligations that we have as a result
of treaties that we have signed, obligations obviously in the Con-
stitution. Where Congress has passed a law, it is the obligation of
the President or Commander-in-Chief to follow those laws.

The President acts most forcefully and has his greatest power
when he acts in a manner that is consistent with the congressional
intent—consistent with congressional intentions and directives. If
one looks at the various statutes that have been passed, it is my
l(oielief ghat the President does not have the power that you have in-

icated.

Chairman LEAHY. The reason I asked that, just yesterday here
in the Washington Post you see it says, “‘Detainee tortured,” says
U.S. official. Trial overseer cites abusive methods against 9/11 sus-
pect.”

Now, she said the convening authority for the military commis-
sions, a top Bush administration official in charge of deciding
whether to bring Guantanamo Bay detainees to trial wouldn’t not
refer an important case for trial because, as she said, we tortured
the detainee involved. I am glad to see we now have a nominee for
Attorney General who is unequivocal on this.

Now, one substantive criticism I have heard of your position on
important issues stems from a brief you signed on to before the Su-
preme Court decided the case of District of Columbia v. Heller. The
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Supreme Court has now clarified the law in that area, and for
those who may wonder, in the Heller case, the Court recognized the
person right to bear arms guaranteed in the Second Amendment of
the Constitution, expressly held for the first time that the Bill of
Rights includes this right among its guarantees of individual lib-
erty and freedom.

As T have told you, Mr. Holder, I am a gun owner, as a very large
percentage of people in my State of Vermont are. At my own home
in Vermont, I enjoy target shooting. And before anybody asks, our
nearest neighbor is over half a mile away, and it is our son.

But do you accept and understand that the Second Amendment
guarantees an individual right to bear arms?

Mr. HOLDER. I understand that. The Supreme Court has spoken.
The amicus brief that I signed on to recited the history of the Jus-
tice Department’s positions that had been taken prior to the Heller
decision; also expressed the belief in that amicus brief that was
signed by a number of other Justice Department officials that it
was our view, looking at the Second Amendment and looking at the
applicable case law, that the Second Amendment did not confer an
individual right.

The reality is now that the Supreme Court has spoken, and that
is now the law of the land. I respect the Supreme Court’s discus-
sion, and my actions as the Attorney General, should I be con-
firmed, will be guided by that Supreme Court decision.

Chairman LEAHY. Last year, for the first time in our history, this
Committee reported media shield legislation, a bipartisan 154 vote
in the Senate—in the Committee. This legislation provided a quali-
fied privilege that allows journalists to maintain confidentiality of
their sources, with reasonable exceptions, of course, to prevent ter-
rorism and protect national security and personal safety.

If you are confirmed as Attorney General, will you work with
both Republicans and Democrats on this Committee on a Federal
media shield law?

Mr. HOLDER. Yes, I will, Mr. Chairman. It is my belief that a
carefully crafted law to shield the press in the way that you have
described is appropriate.

Now, there are concerns that I am sure will be expressed by peo-
ple in the Justice Department. I want to talk to the career folks
in the Department. And I also want to ensure that with the pas-
sage of any law, we will still have the capacity to protect the na-
tional security and to prosecute any leaks of intelligence informa-
tion that might occur.

But with those caveats and with the ability to interact with peo-
ple in the Department, I am in favor of the concept of such a law.

Chairman LEAHY. Now, you are very familiar with the Justice
Department’s Office of Legal Counsel. They are supposed to provide
fair, impartial, independent legal advice for the executive branch.
Now, the press reports and our own hearings have shown that it
has been used most recently to advance extreme theories of Execu-
tive power. We have seen it in torture, warrantless wiretapping,
and so on.

Will you, if you are confirmed as Attorney General, commit to
undertake a comprehensive review of all OLC opinions currently in
effect and to correct and withdraw any that have what appear to
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be incorrect or problematic analyses? Understand, these opinions
really carry a de facto weight of law throughout the executive
branch.

Mr. HOLDER. Yes, I will make that pledge. It is important that
these OLC opinions, which are so important, as you describe, that
they truly reflect what the law is, that they reflect our values. And
I want to ensure that any OLC opinions that are in effect are con-
sistent with those two purposes.

I will do so respecting the fact that OLC respects the notion of
stare decisis, that we don’t change OLC opinions simply because a
new administration takes over. The review that we would conduct
would be a substantive one and will reflect the best opinions of
probably the best lawyers in the Department as to where the law
should be, what their opinion should be. It will not be a political
process. It will be one based solely on our interpretation of the law.

Chairman LEAHY. Thank you.

Now, some Senators, including commentators like Karl Rove,
have spoken extensively about your role in the pardon of fugitive
Marc Rich at the end of President Clinton’s second term. In fact,
I was very critical of that pardon at the time, notwithstanding the
President’s constitutional right to pardon people. I probably have
been critical of a number of different Presidents’ use of that con-
stitutional right.

You have also publicly said you wish you had handled the issue
differently. Details of this matter have been exhaustively hashed
out in several congressional hearings. The Congress has spent mil-
lions of dollars looking into this. You appeared voluntarily and re-
peatedly to testify on the matter, something we have not seen from
officials of the current administration.

So I want to give you a chance to address the suggestion by some
that, based on your actions, you are not independent, that you will
not be able to say no to a President who might nominate you. I
have a two-part question to you. How do you respond to those who
say that the Marc Rich pardon shows you do not have the char-
acter to be an independent Attorney General? And what did you
learn from that experience?

Mr. HOLDER. Well, as I indicated in my opening statement, I
made mistakes, and my conduct, my actions in the Rich matter was
a place where I made mistakes. I have never said anything other
than that. I appeared before two congressional committees and said
nothing but that. I have accepted the responsibility of making
those mistakes. I have never tried to hide. I have never tried to
blame anybody else. What I have always said was that given the
opportunity to do it differently, I certainly would have.

I should have made sure that everybody, all the prosecutors in
that case were informed of what was going on. I made assumptions
that turned out not to be true. I should have not spoken to the
White House and expressed an opinion without knowing all of the
facts with regard to that matter.

That was and remains the most intense, most searing experience
I have ever had as a lawyer. There were questions raised about me
that I was not used to hearing. I have learned from that experi-
ence. I think that as perverse as this might sound, I will be a bet-
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ter Attorney General, should I be confirmed, having had the Marc
Rich experience.

I have learned that I have to ensure that there is full consulta-
tion with all the prosecutors who are involved in those kinds of
matters. I cannot assume that that, in fact, will happen. I have to
make sure that it happens.

I think we have to work to improve the pardon process within
the Department of Justice. It appears that at the end of every ad-
ministration there seems to be a deterioration in the process. And
so I think we have to work on the Justice Department side to make
sure that the rules and regulations are followed.

It was something that I think is not typical of the way in which
I have conducted myself as a careful thoughtful lawyer. As I said,
it is something where I made mistakes, and I learned from those
mistakes.

Chairman LEAHY. And, of course, the pardon was issued by
President Clinton, not by you. What I am going to do—and I have
talked this over with Senator Specter. Obviously, Senator Specter
is next. I will then recognize Senators by seniority back and forth
in the usual way if they are here. If a Senator misses their turn,
then they would be put in the next time they appear.

Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

Mr. Holder, pursuing the issue of the Rich pardon, you are a
high-level professional, outstanding record, no doubt about your
professional judgment, and the comment that it is a mistake is one
way of approaching it. But when you take a look at the hard facts,
it is a little hard for me to see how you came to the conclusion you
did, even conceding the fact that none of us is perfect.

In the Rich matter, he was charged with trading with the enemy.
He reached a deal with the Khomeini regime during the Iranian
hostage crisis to purchase Iranian oil in exchange for arms, auto-
matic rifles, and hand-held rockets. He was involved in trading
with Soviet and Iranian oil to the apartheid government, reprehen-
sible apartheid government, in exchange for Namibian uranium,
which was sold back to the Soviet Union; reportedly involved with
Castro’s efforts to escalate its nuclear war program in 1991, and
with respect to a uranium deposit in western Cuba.

He had contributed very large sums to the Democratic Party,
$867,000; Clinton Library, $450,000; $63,000-plus to others. And in
this context, the House Committee found that you recommended
Jack Quinn, had told Jack Quinn, who is former White House
Counsel, “You do not have to provide a copy of the petition,” and
that he could go directly to the White House, which circumvented
the normal pardon procedures. And you had the pardon attorneys
opposed to it. Margaret Love said no.

The House Committee came to these conclusions: The preponder-
ance of the evidence indicates that Eric Holder was deliberately as-
sisting Quinn with the Rich petition and deliberately got the rest
of the Justice Department out of the process to help Quinn obtain
the pardon for Marc Rich. This conclusion is supported by an e-
mail sent by Quinn to Kitty Behan and others 3 days before
Quinn’s meeting with Holder on November 21st. And this is the
confirmation e-mail. Subject: Eric. “Spoke to him last evening. He
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says go straight to the White House. Also says timing is good.
And”—s-h-d—“should get in soon. Will elaborate when we speak.”

Now, I have had some experience with fugitives, and when you
deal with a fugitive, it seems to me you focus on an extradition
warrant. Given the background of this man, it is hard to brush it
off, it seems to me, as a mistake. The guy had a reprehensible
record. The guy was a fugitive. The indicators are, a House finding,
that you were very heavily involved, and yet you testified you were
only casually involved. A question of candor on that comment. And
then you had a President who obviously wanted to grant a pardon.

Now, if this were some underling or somebody who wasn’t too
bright, wasn’t too experienced, I would slough it off as a mistake.
But given your experience and your background and your com-
petency and the surrounding circumstance of President Clinton
10(1){ki?ng for a cover, how do you explain it beyond simply it is a mis-
take?

Mr. HOLDER. Well, I don’t mean to minimize what I did by call-
ing it a mistake or mistakes. And, in fact, I take what I did seri-
ously and have expressed regret for what I did consistently.

I would not take as gospel everything that is contained in that
House report, and we can certainly talk about the various things
that they have said that I dispute.

Senator SPECTER. Well, what do you disagree with?

Mr. HOLDER. Well, for instance, this notion that I recommended
Mr. Quinn to the gentleman I was sitting next to at a dinner. I
mean, I think, first

Senator SPECTER. What did happen?

Mr. HOLDER. Well, first, as a matter of fundamental fairness, I
voluntarily appeared before that Committee and was never asked
that question, and yet that appeared in the report. If you look at
even the material that is contained in that report, you will see that
after I supposedly made this recommendation to a person who I did
not know—and according to the report, I said, “You go hire a law-
yer. That person comes to me, and we will work it out.”

Now, I as Deputy Attorney General, according to this report,
would have said to a perfect stranger, “You come to me with a law-
yer and we will work it out,” I don’t know what——

Senator SPECTER. What happened as to Quinn? Okay, you
weren’t asked about it, but did you recommend Quinn? What are
the facts aside from what the House says?

Mr. HOLDER. I did not recommend Mr. Quinn. And, again, if you
look at the report, you will see that the people who were trying to
determine who a lawyer would be for Mr. Rich spent 6 months,
interviewed a whole host of people after this dinner that I attended
before they decided on the representation. They interviewed a num-
ber of people in addition to Mr. Quinn before they made that deci-
sion.

Senator SPECTER. Well, you refer to a dinner. There has been a
report that at that dinner you pointed to Quinn as a person to rep-
resent Rich. Is that not true?

Mr. HOLDER. That is not correct.

Senator SPECTER. Well, what is correct?

Mr. HoLDER. I had a conversation with a gentleman, and he
asked about what happens if somebody has a problem with the
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Justice Department. And I think, as best I can remember, all I did
was explain to him how the process worked, that there were levels
of review, levels of appellate review, for lack of a better term, re-
view within the Department. If somebody has an issue with some-
body in the field, there are measures that you can take with a per-
son in the field and that the Justice Department in Washington,
D.C., has ultimate responsibility for the conduct of the Justice De-
partment, including those parts of the Department that are in the
field.

%enator SPECTER. Are you saying that Quinn’s name never came
up?

Mr. HOLDER. No, it did not. And if you look at the minority com-
ponent of the report, there is some question as to whether or not
the gentleman whose name I now remember, Mr. Kecks, even said
what the majority says that he did say.

Senator SPECTER. Is it true that you told Quinn after he was in
the case that he did not have to provide you with a copy of the peti-
tion?

Mr. HOLDER. No. I think if you are referring to Mr. Quinn’s e-
mail that says I told him to go straight to the White House, that
did not occur.

Senator SPECTER. No, there is a separate point, a separate point
that Quinn testified to, that you said in response to his offer to pro-
vide a copy of the Rich pardon petition, that you said you didn’t
have to. Those are the issues as to whether anybody else in the De-
partment would have known about it.

Mr. HOLDER. I am sorry. Now I understand what you—yes. At
a meeting that we had, I believe in November, Mr. Quinn indicated
that that is what I told him after we had had a meeting on some-
thing else. I don’t remember that conversation, but I have never
disputed that I might have said that to Mr. Quinn, because I
worked under the assumption—that was true—that pardon appli-
cations that were filed in the White House were routinely sent to
the Justice Department. The White House sent matters for par-
dons, referrals for pardons to the Justice Department, because they
are supposed to originate with the pardon attorney at the Justice
Department.

Senator SPECTER. How do you explain this e-mail? And I ac-
knowledge it is not your e-mail, but it is a contemporaneous e-mail
which Quinn sent saying—corroborating at least as far as he is
concerned, your statement, go directly to the White House, cir-
cumvent the Department of Justice. How do you explain that?

Mr. HOLDER. It is difficult for me to explain that. I never told
Mr. Quinn to go straight to the White House. That would have
been in some ways illogical given the fact that things that went to
the White House would come to the Justice Department. In any
case, I don’t know what Mr. Quinn—where he got that from. I don’t
know if in a conversation I had with him he misinterpreted some-
thing that I said. But I never told him go straight to the White
House with that pardon application.

Senator SPECTER. Were you aware, Mr. Holder, of the atrocious
record that Rich had in dealing with Khomeini and the Iranians
and an apartheid nation and arms in exchange for oil and rockets?
Were you aware of this kind of a record this man had?
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Mr. HOLDER. No, I was not, and that was one of the mistakes
that I made. I did not really acquaint myself with his record. I
knew that the matter involved—it was a tax fraud case. It was a
substantial tax fraud case. I knew that he was a fugitive. But I did
not know a lot of the underlying facts that you have described. And
as I said, that was a mistake.

Senator SPECTER. One last question on this round.

Chairman LEAHY. I will give you extra time for that, but I am
going to try to keep close to the time in this. Go ahead.

Senator SPECTER. One last question. When the pardon Attorney,
Margaret Love, said don’t do it, did you ask her why she said
that—which would have been an avenue to find out what an atro-
cious record this man had?

Mr. HOLDER. Senator, with all due respect, Margaret Love was
not the pardon attorney at the time that this matter was being con-
sidered, and the pardon attorney who was present at the time, Mr.
Adams, never made—expressed an opinion about this, again, be-
cause he didn’t have the material in front of him.

Senator SPECTER I will come back to this.

Chairman LEAHY. Thank you.

Senator Kohl.

Senator KOHL. Thank you, Mr. Chairman.

Mr. Holder, you have been selected by the President-elect for a
very important position, and for that you must be very grateful to
him personally. But as we know, once you are confirmed, you will
not be his lawyer but the American people’s lawyer. Your role
among Cabinet members is unique. Your first duty will be to the
Constitution, to the rule of law, and not to the President.

In the minds of many people, Attorney General Gonzales stepped
over that line and was perceived too much as the President’s law-
yer and not the people’s. One of your top priorities will be to re-
store the integrity of the Justice Department. Because of the U.S.
Attorneys’ firing and other scandals, the American people came to
believe that the Department’s activities from law enforcement to
hiring were driven too much by politics.

How can you assure the American people that you are the right
person to restore the independence of the Justice Department, es-
pecially in light of the questions raised by your critics that you
were not sufficiently independence of the White House in the Clin-
ton administration?

Mr. HOLDER. Senator, everything that I owe as a professional, I
owe to the Department of Justice. It is an institution that I love.
I came into the Department as a bright young lawyer, fresh young
lawyer out of Columbia University into the Honors Program. I had
the pleasure of working with the best lawyers, I think, in the
world. I learned how to be a lawyer at the Justice Department.

I understand that the Attorney General is different from every
other Cabinet officer. Though I am a part of the President’s team,
I am not a part of the President’s team in the way that any other
Cabinet officer is. I have a special and unique responsibility. There
has to be a distance between me and the President. The President-
elect said when he nominated me that he recognized that, that the
Attorney General was different from other Cabinet officers.

VerDate Nov 24 2008  12:46 May 12, 2010 Jkt 056197 PO 00000 Frm 00111 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\56197.TXT SJUD1 PsN: CMORC



100

I think if you look at my record, if you look at my career and
the decisions that I have made, I have shown that I have the abil-
ity and, frankly, the guts to be independent of people who have put
me in positions. President-elect Obama—President Obama is not,
I expect, going to ask me to do anything that would compromise
what I should be doing as Attorney General, but I want to assure
you and the American people that I will be an independent Attor-
ney General. I will be the people’s lawyer.

Senator KOHL. In light of what you just said, are you prepared,
if some issue comes up that is a matter of basic constitutional prin-
ciples that you differ with the President on, that you will resign
your job?

Mr. HOLDER. I do not think that that is a situation that I will
face. We have a President-elect who is a brilliant constitutional
lawyer, a person with a great moral compass, a person who I think
will take criticism and advice. And I would think that if we had
a constitutional problem as significant as the one that you are de-
scribing in your hypothetical, that we would somehow work it
through.

If, however, there were an issue that I thought were that signifi-
cant that would compromise my ability to serve as Attorney Gen-
eral in the way that I have described that, as the people’s lawyer,
I would not hesitate to resign.

Senator KOHL. Mr. Holder, for decades this country has been
looked up to around the world for its unwavering commitment to
human rights and the rule of law. There is a growing consensus
that the detention center at Guantanamo Bay has tarnished that
image. While the past two Attorneys General, the current Secre-
taries of Defense and State, and the President himself have pub-
licly said that they would like to close Guantanamo, no steps as yet
have been taken.

Many of us were encouraged by press reports which suggest that
a change will occur in this next administration. Shortly after tak-
ing office, the President-elect will reportedly issue an order to close
the prison, but it does remain unclear how this will be done and
how long it will take.

Can you give us some indication about how you feel, what your
priorities will be, how long you believe it will take, and what we
will do with those detainees?

Mr. HOLDER. Yes, Senator. Guantanamo will be closed. The
President-elect during the campaign made that promise. Steps are
being taken as we speak to look at the manner in which that can
occur.

I will tell you, this will not be an easy task. The physical closing
of the facility is something that can be done relatively quickly. The
question is what will we do with the people who are there now,
roughly, I guess, 250 or so people.

To responsibly close the facility, I think that we have to under-
stand who these people are, make an independent judgment of who
they are based on an examination of the records that exist down
there, so that we can treat them in an appropriate way. I think
substantial numbers of those people can be sent to other countries
safely. Other people can be tried in a jurisdiction and put in jail.
And there are possibly going to be other people who we are not
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going to be able to try for a variety of reasons, but who neverthe-
less are dangerous to this country. And we are going to have to try
to figure out what we do with them.

But I think that review that we will have to go through to figure
out who these people are and in what categories they fit will take
an extended period of time. And I think that is the thing that will
prevent us from closing Guantanamo as quickly as I think we
would like. But I want to assure the American people that
Guantanamo will be closed.

Senator KOHL. Mr. Holder, while the President and the Vice
President have called them “enhanced interrogation techniques” or
“special measures,” as the facts have leaked out, we now know that
the White House authorized the abuse of prisoners in our custody.
The administration admitted to using waterboarding, and press re-
ports have suggested that sleep deprivation, extreme temperatures,
and other abusive techniques have also been authorized.

This administration, of course, has taken a different view with
respect to their legality. They have maintained that they were ad-
vised by the Justice Department that all of the approved tech-
niques were legal. They have had the backing of three Attorneys
General. According to press reports, former Deputy Attorney Gen-
eral James Comey reportedly said that the administration would be
“ashamed” when the world eventually learned of these legal opin-
ions.

Will you put an end to the use of abusive interrogation tech-
niques? What is your description of what they are? What can we
hope to expect from you?

Mr. HOLDER. Our Justice Department will adhere to the values
that have made this Nation great. It is the intention of the Presi-
dent-elect, it is my intention, to make sure that we have interroga-
tion techniques that are consistent with who we are as Americans
so that we don’t do things that will serve as a recruiting tool for
people who are our enemies.

The decisions that were made by the prior administration were
difficult ones. It is an easy thing in some ways to look back and
in hindsight be critical of the decisions that they made. And yet
having said that, the President-elect and I are, I think, both wor-
ried, disturbed by what we have seen, what we have heard.

The pledge that he has made and that I will make is that we will
make sure that the interrogation techniques that are sanctioned by
the Justice Department are consistent with our treaty obligations,
the Geneva treaty obligations that we have, and will be effective
at the same time.

One of the concerns that I have, as I have talked to generals and
admirals who are responsible for interrogation techniques is what
they have said is that some of these enhanced techniques do not
necessarily produce good intelligence. And we want to make sure
that whatever it is that we do produces intelligence that will be
useful to us and help us in our fight against those who would do
us harm.

Senator KOHL. Thank you. One last question, and this relates to
your ability to exercise your responsibilities independently of what
the President may or may not like.
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He is reported, as you know, to have considerable skills as a bas-
ketball player, and you have indicated to me, when we met in my
office, that you also are a person of considerable skill. In the event,
Mr. Holder, that he invites you to the gym for a little one-on-one,
will you promise us and the American people that you will do ev-
erything in your power to defeat him as badly as you can?

[Laughter.]

Chairman LEAHY. My vote depends on your answer.

Mr. HOLDER. Senator Kohl, he is 10 years younger than me.

[Laughter.]

Mr. HOLDER. He plays a lot more frequently than I do. Having
said that, I got New York City game.

[Laughter.]

Mr. HOLDER. I come from the city that produced Connie Haw-
kins, Kareem Adbul Jabar, Nate “Tiny” Archibald. I learned how
to play ball in P.S. 127 in Queens. If you give me a little time and
a little space to get back in shape, I think I could hang with him.
I don’t think I am ever going to be in a position to beat him, nor
do I think that would be a wise thing to do.

[Laughter.]

Senator KoHL. Well said, sir.

Mr. HOLDER. Thank you.

Chairman LEAHY. I want you to know, Mr. Holder, I have been
here 34 years in these hearings. That is the first time that question
has ever been asked.

[Laughter.]

Chairman LEAHY. What we are going to do, I was going to break
for 5 minutes at this point. Senator Kyl has, as we all do, different
things he is supposed to be at, so to accommodate him, what we
will do is we will do his round, and then we are going to break for
about 5 minutes, then come back.

Senator Kyl.

Senator KYL. Thank you, Mr. Chairman. If that is all right with
you, Mr. Holder.

Mr. HOLDER. Sure, that is fine.

Senator KYL. And, by the way, I think Herb may be just looking
for some new talent for the Bucks.

[Laughter.]

Senator KYL. Be careful there.

It is good to visit again, and I appreciated our discussion in
which we discussed a wide range of issues. And as I mentioned at
that meeting, one of the first things I would like to do is to just
have you state for the record your views and commitments you
made regarding a whole series of issues that we discussed.

The first one relates to DNA. As we discussed last December, the
Justice Department published regulations that require Federal
agencies to collect DNA samples from individuals who are arrested
under Federal authority and from illegal immigrants who are being
deported. The regulations require these agencies to collect DNA
samples at the same time that they take fingerprints and mug
shots. The Justice Department is charged with implementing and
administering the new regulations. It is the Department’s job to en-
sure that the DNA samples are collected and analyzed.
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Mr. Holder, if you are confirmed as Attorney General, will you
see to it that the new DNA regulations are enforced and that DNA
samples are collected and analyzed as required under the new
rules? And will you seek sufficient resources to implement the reg-
ulations?

Mr. HOLDER. Yes, I will, Senator. The collection of that evidence
is, I think, critical for crime solving. The use of DNA evidence is
often seen as a way in which people who are charged with crimes
are absolved. And that certainly is a beneficial effect, but I think
too often people forget that the collection of this evidence is a very
important crime-fighting tool. And so I will support those regula-
tions.

I think as you indicated, it is entirely possible that one of the
things that we are going to need are additional resources to make
sure that we have the capacity, the ability to do that job in the way
that Congress intended.

Senator KYL. And at least I will do my best to help to make sure
Congress supports the resource requirements.

Next, capital habeas. As you know, in 2005 Congress passed an
amendment that will implement the opt-in system for a faster re-
view of State capital cases in Federal courts. The amendment re-
quires the U.S. Attorney General to review whether States are pro-
viding counsel to capital defendants with a review of the Attorney
General’s decision in the D.C. circuit court. The State of Arizona
will probably be interested in submitting such a petition for review.

If you are confirmed as Attorney General, will you review the
State of Arizona’s application in a timely manner and make a time-
ly determination of whether Arizona is providing counsel to capital
defendants and post-conviction relief?

Mr. HOLDER. I will take my obligation seriously under those reg-
ulations and look at the evidence that the States provide with me
that they have complied with the regulations. And to the extent the
States do, I will give the relief that is dictated by those regulations.

I want to make sure that, in fact, the resources in capital cases
that the regulations call for are provided to defendants. But for
States that actually do meet those requirements, I will check the
necessary boxes.

Senator KYL. And what you stated I think is absolutely true. We
are just interested that that does not drag on beyond the time that
a normal review process would require.

Next, we talked some about FISA. One of the amendments to
FISA deals with the so-called lone wolf terrorists. These are indi-
viduals who are believed to be involved in international terrorism,
but who we at least do not have any evidence that they are actu-
ally taking orders from a particular organization. And the provision
was enacted specifically because of the FBI’s previous inability to
obtain a warrant to monitor Zacarias Moussaoui, the co-conspirator
in the 9/11 plot who was arrested before the attacks, but who could
not be searched pursuant to FISA because, despite his likely in-
volvement in preparations for terrorism, agents could not link him
to al Qaeda or any other group.

The lone wolf provision needs to be reauthorized by the end of
this year. Will you support reauthorization of FISA’s lone wolf sur-
veillance authority?
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Mr. HOLDER. I expect that I will. There are three provisions that
are up for reauthorization. What I would like to do is examine how
those provisions have worked, talk to people, investigators and law-
yers, and get a sense of what it is they think has worked well with
regard to those provisions, what perhaps needs to be changed.

At least a couple of those provisions were contained in a proposal
that President Clinton made back in the late 1990s, and I went be-
fore a couple of congressional committees seeking their institution,
and one of them was one wolf, and the other had to do with roving
surveillance. And so I would expect that with regard to those I
would probably be supportive of them.

Senator KYL. And, in fact, let me just discuss this because we
discussed all three, and these are the other two. One is the reau-
thorization of the PATRIOT Act’s multi-point wiretap authority,
and the other is reauthorization of Section 15 of the PATRIOT Act,
which, when we discussed this, I neglected to note, although you
are probably aware, that unlike the typical administrative sub-
poena, this requires a judicial approval before it is granted.

First, with respect to the multi-point wiretap authority, would
you support reauthorization of that?

Mr. HOLDER. Again, I would like to have some interaction with
the people who are responsible for the use of that tool, which is a
very useful tool, and make sure they are satisfied with the way in
which it is presently constructed. But I would expect that I would
be able to support that.

Senator KYL. And with regard to Section 215 orders as well?

Mr. HOLDER. That is one that I think has certainly generated
more controversy, I believe, than the other two, and I think that
the examination—the questions that I need to ask people in the
field who have been using that, I would want to know as much as
I possibly can. But as I said, the tools that we have been given by
Congress in FISA are important ones, and so I would look at all
three of these and make the determination as to whether or not I
will be able to support them. But I would expect that I would.

Senator KYL. Let’s see here. We also discussed the Operation
Streamline—I tell you what. Before I ask that, we discussed the
warrantless surveillance. Since that is somewhat related to this,
you indicated that comments that you had made in a speech on
June 13, 2008, were directed to the status of the law pre-FISA
modifications from the legislative branch. When Congress later—I
believe it was the next month—modified the FISA law, there was
an explicit type of search that was provided allowing warrantless
monitoring of suspected communications of international terrorists
predicated on the principle that the Fourth Amendment gives
greater leeway to intelligence investigations of foreign threats.

Do you agree with that general principle? But, more importantly
in the context of our conversation, do you believe the new law is
constitutional? And if confirmed, will you support its enforcement?

Mr. HOLDER. Yes, I believe that the law is constitutional. One of
the things that I think is in some ways regrettable is that the pro-
gram—that I have not been read into and I don’t know all the di-
mensions of it. But as I understand it, that program is a very use-
ful tool, is an essential tool for us in fighting terrorism.
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I think that what is unfortunate is that we could have had that
tool congressionally sanctioned at a much earlier stage. I think that
as we saw in the steel seizure concurrence of Justice Jackson, the
President has his greatest power when he acts consistent with con-
gressional directives. And I think that in this instance, that is in-
structive. Had the administration come to Congress and asked for
that enhanced authority many years before, I have no doubt that
Congress would have granted him that tool. Having done that,
though, and having had Congress say that this is an appropriate
thing to do, I think, as I said, that i1s a very useful tool and one
that we will make great use of.

Senator KYL. We discussed in the context of illegal immigration
an operation called “Operation Streamline” by the Border Patrol,
and there is a Department of Justice aspect to this. Essentially,
that has been utilized in two Border Patrol sectors. A third one is
now underway. I specifically discussed the Yuma Border Sector, for
example. This is a situation where repeat illegal border crossers
are put in jail for 30 days. Sometimes it can be more if they have
committed the crime over and over and over. And that has resulted
in an extraordinary disincentive for them to try to cross illegally.

In the Yuma Border Sector, for example, there has been a 93-per-
cent reduction in border apprehensions after just 2 years, and
much of that at least Border Patrol attributes to this policy of
jailing the people for 30 days.

However, as with so many of these other things, it requires re-
sources, and in that regard, a lot of the resources fall on the De-
partment of Justice side. I hope I have gotten it to you already, but
I promised I would get you a letter from Judge John Roll, who is
the chief judge for the Arizona District, in which he outlines some
of the requirements for additional judges, magistrates, U.S. mar-
shals, prosecutors, defense attorneys, as well as the hearing space
and detention facilities.

And if you would like to address all of those things individually,
fine, but just as a general proposition, if you are confirmed, will
you support the appointment of the additional personnel and the
resources for the items that I mentioned to try to continue to ex-
pand Operation Streamline for as long as we may need that along
our Southern border in order to help deter illegal immigration?

Mr. HOLDER. Yes, Senator, that was—I was not aware of that op-
eration until you brought it to my attention during our meeting. I
think it is actually a pretty interesting concept, and I think one
that ought to be explored, and I would want to work with you all
to see if it is something that can be expanded.

I think one component of it, at least as I understand it—you can
correct me if I am wrong—was that for an initial—the first time
a person comes across, I don’t think they are jailed. I think the per-
son is warned—and then is put in jail the second time?

Senator KYL. It is after the first crossing. In other words, it is
for repeat offenders.

Mr. HOLDER. Repeat offenders. And I think that is something
that is worth looking at.

One of the things that has always worried me is that a dis-
proportionate share of what is a national problem is borne by the
States along our Southern border. Resources that need to be di-
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rected to what is, in essence, a national problem are too often not
sent to the place where it is really needed—the State of Arizona
and the other States along that border.

So my commitment would be to try to work with you, as I think
we have in the past, to try to determine what resources are nec-
essary, what programs would be good to try to effect a reduction
in the number of illegal immigrants who come across those borders.

Senator KYL. I appreciate that. I just introduced your good friend
and colleague, Governor Janet Napolitano from Arizona, in the De-
partment of Homeland Security hearing, and she and I have dis-
cussed this as well. So I look forward to the opportunity of working
with both of you on trying to provide some additional deterrence
to illegal border crossing.

Chairman LEAHY. Thank you. I might note my friend from Ari-
zona has raised some good points. Some of them we will probably
have hearings on, especially on renewal of legislation. I will work
with Senator Kyl and Senators on both sides of the aisle on that,
but especially on these immigration matters, Senators who are
from border States. I see Senator Cornyn here and Senator Kyl,
and Senator Feinstein was here a few minutes ago. I rely heavily
on their own personal experience.

Before we break, the Committee has received letters in support
for Mr. Holder’s nomination from numerous major national law en-
forcement and criminal justice organizations. And I am going to,
without objection, put these letters into the record, including let-
ters from the—and these are letters in support, Mr. Holder, of your
confirmation, letters from the National Association of Police Orga-
nizations, the Fraternal Order of Police, the Federal Law Enforce-
ment Officers Association, the National Association of Assistant
U.S. Attorneys, the National Sheriffs Association, the American
Probation and Parole Association, the International Association of
Chiefs of Police, the International Union of Police Associations, the
Major Cities Chiefs Association, the National Association of Blacks
in Criminal Justice, the National Association of Drug Court Profes-
sionals, the National Association of Attorneys General, the Na-
tional Black Prosecutors Association, the National Crime Preven-
tion Council, the National Criminal Justice Association, the Na-
tional District Attorneys Association—I noticed that especially as I
was once Vice President of the National District Attorneys Associa-
tion—the National Law Enforcement Officers Memorial Fund, the
National Narcotic Officers Associations Coalition, the National Or-
ganization of Black Law Enforcement Executives, the National Or-
ganization of Police Officers, the National Troopers Coalition, the
Police Executive Research Forum. I think one gets the drift of
these.

They will be placed in the record, and with that we will stand
in a short recess.

Mr. HOLDER. Thank you, Mr. Chairman.

[Whereupon, at 11:16 a.m. the hearing was recessed.]

AFTER RECESS [11:35 A.M.]

Chairman LEAHY. I am always hesitant to ask photographers to
back off, but I am going to have to ask everybody to give us a little
break here.
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You should also understand what is going on here. We do not
have Senator Kennedy with us this morning. He is in Cabinet
nominations before the Committee he chairs. I should note that he
is not only a former Chairman, but he served on the Judiciary
Committee longer than any Senator in the Nation’s history. This
is his 46th year of service on this Committee.

Now, we are also missing Senator Biden, who made his valedic-
tory address to the Senate this morning. We told Senator Biden,
another former Chairman of this Committee, that we did not mind
him taking a drop down in position to become Vice President. But
we do miss him.

And the next person we are going to hear from is Senator Fein-
stein, the senior Senator from California. She is also the new Chair
of the Senate Select Committee on Intelligence, and she is a very
good friend of all of ours. Senator Feinstein the floor is yours.

Senator FEINSTEIN. Thank you very much, Mr. Chairman. And
welcome, Mr. Holder.

Mr. HOLDER. Good morning.

Senator FEINSTEIN. I hope shortly we will be calling you “Attor-
ney General Holder.” I would like to begin with something internal
to the Department. I want to ask you a quick question on
Guantanamo. If it is not something you can answer——

Chairman LeAHY. If the Senator could hold just a moment and
see if we can get rid of that feedback, and we will start the clock
again.

Senator FEINSTEIN. And about the use of contractors in carrying
out interrogation techniques.

But let me begin with this: The Inspector General of the Depart-
ment of Justice has over the past year put out four different re-
ports which really revealed substantial politicization of the Depart-
ment of Justice. The latest one just came out on January 13th. It
was an investigation of allegations of politicized hiring and other
improper personnel actions in the Civil Rights Division.

It points out that a Bradley Schlozman, a political appointee in
the Civil Rights Division, had been screening applicants for career
positions based on their political beliefs and had been removing
“disloyal” lawyers from sections in the Department to make way for
“real Americans.”

The report also found that Schlozman made false statements in
sworn testimony to this Committee, namely, in direct response to
questions the Chairman put to him, a question that I put to him,
and a question that Senator Schumer put to him.

My question is: Have you read this report? And if so, what ac-
tions can you take to follow up on it?

Mr. HOLDER. I have not had a chance to read the report, Senator,
and yet I have read the news accounts of it. What is contained in
the report is very disturbing. The notion that the Justice Depart-
ment would ever take into account a person’s political affiliation or
political beliefs in making hiring decisions is antithetical to every-
thing that the Department stands for and everything that I am fa-
miliar with. I served very proudly in the Justice Department under
Republican Attorneys General, Democratic Attorneys General, and
there was never a thought given to what your party affiliation was,
what your political beliefs were in hiring, in promotion decisions.
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What we have seen in that report I think is aberrant, but it is
also, I think, one of the major tasks the next Attorney General is
going to have to do. You have to reverse that.

Senator FEINSTEIN. Well, this documents clear lying to this Com-
mittee, and I believe that that is a violation of law. And I would
hope that the Justice Department would take action, however you
do it. I don’t think we can do nothing to someone representing the
Government who comes before us and lies.

Mr. HOLDER. Yes, I understand that prosecutors in the U.S. At-
torney’s Office in D.C.—again, just based on the press reports—ac-
tually reviewed the report and have made a prosecutive determina-
tion. If I am fortunate enough to be confirmed as Attorney General,
I will indicate to you that I will review that determination. I don’t
know all the facts of the case, but given the findings in the Inspec-
tor General’s report that are consistent with what you have said,
I want to know why the determination was made not to pursue
charges, criminal charges.

Senator FEINSTEIN. Thank you very much.

I listened carefully to your answers to Senator Kohl’s question
about Guantanamo. I also read the speech that you made in the
middle of 2008 where you very clearly stated that it should be
closed, and here you said it will be closed. Let me ask these ques-
tions about that.

Do you believe military commissions are sufficient to prosecute
detainees who have been declared enemy combatants and pose a
danger to the national security of the United States?

Mr. HOLDER. I don’t think that the military commissions that we
now have in place have all of the due process requirements that
I would like to see contained in them. We have to come up with
a system that will deal with those three categories of people that
I described that I believe are contained at Guantanamo: those who
I think we can safely repatriate to other countries, those who we
can try, and then deal with those who perhaps are too dangerous,
but nevertheless cannot be tried.

In trying to deal with those detainees who we will try, I think
we have to examine what tools will be available to us, what forums
will be available to us—Article III courts, military courts. The pos-
sibility exists, I suppose, that we could use military commissions,
but they would have to be, I think, substantially revamped to pro-
vide the due process rights that I think are consistent with who we
are as Americans.

Senator FEINSTEIN. Well, let me just discuss this with you. As-
suming Guantanamo is closed—and one of the big criticisms of
Guantanamo has been that it is a hypocritical situation. One set
of laws applies to people at Guantanamo and another set of laws
in the United States. So assuming that the 80 or so—well, however
many detainees need to be relocated can be relocated, we have
checked with military and Federal super-max and max prisons and
believe there is space for them. And they come to the United
States. You would assume they would fall under regular Federal
law. Do you agree with that?

Mr. HOLDER. I think we want to leave our options open. I don’t
know exactly what system we would put in place or what system
we would utilize in order to try those people. This is something
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that, even as we speak, we are trying to work through as an ad-
ministration in anticipation of President-elect Obama becoming
President Obama.

But the one thing I can assure you and the American people—
and, frankly, the world—is that whatever system we use, it will be
consistent with our values; it will be a system that has due process
guarantees; it will be seen as fair.

Senator FEINSTEIN. Some of us—Senator Whitehouse, myself,
other Senators—have just introduced a bill that is in the Intel-
ligence Committee which would close Guantanamo within 12
months, which would essentially provide for a single standard for
interrogation across the United States Government, namely, the
Army Field Manual, and prohibit the use of contractors doing inter-
rogation.

Let me ask you about the Army Field Manual. As you know, it
has been revised by the military. It is a comprehensive, thoughtful
manual. It has more than a dozen different techniques. It is sup-
ported across the United States military and by about 30 retired
generals as being an adequate standard for the United States to
use.

Do you believe that the Army Field Manual should comprise the
standard for interrogation across the United States Government?

Mr. HoLDER. Well, I have been impressed in my interactions
with those generals and admirals, as they have discussed what
they are allowed to do under the terms of the Army Field Manual
and how they don’t think that the inability to do these enhanced
interrogation techniques has in any way had a negative impact on,
they think, their ability to get good intelligence.

So my view is that I think starting with what we have in the
Army Field Manual, I think that is a good place for us to start. I
personally think that the techniques that are outlined there are
consistent with what we are supposed to do under Common Article
IIT and the other parts of the Geneva Convention. And I am not
convinced at all that if we restrict ourselves to the Army Field
Manual that we will in any way be less effective in the interroga-
tion that we do of people who have sworn to do us harm.

This is something that the President-elect is considering now and
is giving all components an opportunity to express their views, not
only the military but those on the intelligence side. If there is a
contrary view, we want to give them an opportunity to make their
case. But it is my view, based on what I have had and the oppor-
tunity to review and what I have been exposed to, that I think the
Army Field Manual is adequate.

Senator FEINSTEIN. Currently, all interrogation is done by con-
tractors. CIA interrogation is done by contractors. And I wrote a
letter to General Mukasey in the early part of last year challenging
this, because all inherently governmental activities under the law
should be carried out by Government employees. He wrote back
saying that these contractors were not covered under that section
of the law.

I have a real issue with this. Have you had an opportunity to
look at that? And can you comment?

Mr. HOLDER. I am not up to speed on that, but let me say this:
The concern that you express I think is a very legitimate one. I
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think across the board, and especially when it comes to law en-
forcement functions interpreted pretty broadly, you want to have
employees of our Government who are conducting and doing law
enforcement activities. This is not something that you want to farm
out, that you want to give to people who are not sworn. It does not
mean that these people cannot be trained and everything, but I
think that when it comes to core law enforcement responsibilities—
and interrogation, I would think, would be one of those—I would
like to, to the extent that it is possible, restrict that.

Senator FEINSTEIN. There is

Chairman LEAHY. Thank you.

Senator FEINSTEIN. Oh, my time is up. So short. Thank you, Mr.
Holder.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Feinstein. And I am going
to recognize next the senior Senator from Utah, Senator Hatch,
who is a long-time friend. We have served here for decades, and he
is also a former Chairman of the Committee, been a consistent sup-
porter of the work of the Department of Justice. Senator Hatch, it
1s yours.

Senator HATCH. Well, thank you, Mr. Chairman. Congratula-
tions, Mr. Holder, on this appointment, and welcome back to the
Judiciary Committee. This is the fourth time that you have come
to the Senate for confirmation, so far without a single negative
vote. We will just have to see if that continues, that trend.

Now, candidly, there are some real issues and concerns, as you
know. We have chatted about them, and you are chatting about
them here. And I say that as someone who has said that I am in-
clined to support your nomination.

Now, in a speech last year, you stated, “I never thought I would
see that a President would act in direct defiance of Federal law by
authorizing warrantless NSA surveillance of American citizens.
This disrespect for the law is not only wrong, it is destructive in
our struggle against terrorism.”

Now, do you believe that the President, whoever is President of
the United States, has inherent authority under Article II of the
Constitution to engage in warrantless foreign intelligence surveil-
lance? Or in your opinion, does FISA trump Article II?

Mr. HOLDER. Senator, no one is above the law. The President has
the constitutional obligation to make sure that the laws are faith-
fully executed. In rare instances where Congress passes a law that
is obviously unconstitutional—if, for instance, Congress were to
pass a law that the Secretary of Defense should be the Com-
mander-in-Chief or that women would not have the right to vote—
I think that the President in that instance would have the ability
to act contrary to a congressional dictate.

But the President has his power at its maximum, at its zenith,
when he acts consistent with congressional direction. And when it
comes to the FISA statute, there is an exclusivity provision in the
FISA Act that essentially says, as Congress has expressed, this is
the exclusive way in which that kind of surveillance should occur.

My speech was taking the administration to task for not fol-
lowing the dictates of FISA. As I indicated, I think, in response to
a previous question, I think that had the administration worked
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with Congress, as we are pledging to do, that tool, that very valu-
able tool—very valuable tool—could have been in the arsenal of the
administration without any question about its legality.

Senator HATCH. How do you reconcile your analysis of the Ter-
rorist Surveillance Program with the longstanding precedents of
Truong and Keith, the Foreign Intelligence Surveillance Court re-
views decision in the In Re: Sealed case, and the recent Second Cir-
cuit decision in the Wadi al Haj case?

Mr. HOLDER. Senator, I can’t hear you too well.

Senator HATCH. The recent Second Circuit decision in the Wadi
al Haj case, I think it is.

Mr. HOLDER. I am sorry, Senator. I didn’t hear the whole ques-
tion.

Senator HATCH. Well, I asked you how do you reconcile—maybe
I can pull this thing close. How do reconcile your analysis of the
TSP, Terrorist Surveillance Program, with these longstanding
precedents from Truong, Keith, In re: Sealed, and the Wadi al Haj
case?

Mr. HOLDER. Well, Senator, it is my belief that the statute lays
out the means by which the President has the power, the executive
branch has the power to do that type of surveillance. It is, as I
said, a very valuable tool. It is one that sets out very explicitly the
means by which this can be done.

It seems to me that it is incumbent upon anybody in the execu-
tive branch who is engaged in that kind of surveillance to be mind-
ful of the dictates of FISA and then to perform in that way.

Senator HATCH. Well, let me just ask this question: As a former
Deputy Attorney General during the Clinton administration, were
you part of the decisionmaking process at DOJ that authorized the
warrantless search of the residence of the spy Aldrich Ames, a U.S.
citizen, in 1993? Do you believe that search at that time was ille-
gal?

Mr. HOLDER. Senator, I don’t know all the circumstances under
which that occurred. I was not at Main Justice in 1993. I was the
U.S. Attorney in D.C., so I did not participate in 1993—if that is
when it occurred, I didn’t participate in that decision. And I am not
familiar with all that might have happened. I don’t know whether
there were exigent circumstances. I don’t know exactly what hap-
pened in connection with that.

Senator HATCH. Okay. But back to our prior point, is the Presi-
dent’s inherent authority under the Constitution, can that be lim-
ited by a statute?

Mr. HOLDER. The President’s inherent authority.

Senator HATCH. Right.

Mr. HOLDER. Well, it is

Senator HATCH. I mean, you are relying on the statute as though
that is binding on Article II of the Constitution.

Mr. HOLDER. Well, the President obviously has powers under the
Constitution that cannot be infringed by the legislative branch.
That is what I was saying earlier. There are powers that the Presi-
dent has and that have been delegated to him, or that he has, and
in the absence—Congress does not have the ability to say with re-
gard to those powers you cannot exercise them.
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There is always a tension in trying to decide where that balance
is struck, and I think we see the best result when we see Congress
interacting with the President, the executive branch interacting
with the legislative branch, and coming up with solutions——

Senator HATCH. All right. But that still does not negate the fact
that the President may have inherent powers under Article II that
even a statute cannot bury.

Mr. HOLDER. Well, sure. The

Senator HATCH. Do you agree with that statement?

Mr. HOLDER. Yes. There are certain things that the President
has the constitutional right, authority to do that the legislative
branch cannot impinge upon.

Senator HATCH. Okay. Now, the FISA Amendments Act of 2008
included important civil liability protections for those providers
who assisted the Government with the Terrorist Surveillance Pro-
gram in the aftermath of the September 11th terrorist attacks.

Now, according to this Act, in order for the liability protections
to apply, the Attorney General must first file a certification with
the court.

Now, last fall, Attorney General Mukasey filed the appropriate
certifications with the court. You are aware of that?

Mr. HOLDER. Yes.

Senator HATCH. Okay. Now, do you believe that those private
partners who assisted the Government should be given civil liabil-
ity protection?

Mr. HOLDER. Well, that is now contained in a statute. The duty
of the Justice Department is to defend statutes that have been
passed by Congress, unless there is some very compelling reason
not to. President-elect Obama was against the immunity that was
granted to those ISPs, Internet service providers, but nevertheless
voted for the statute that contained that immunity. It would seem
to me that unless there are compelling reasons, even given the op-
position, unless there are compelling reasons, I would not—I don’t
think that we would reverse course.

Senator HATCH. Okay. So if confirmed as Attorney General, you
will honor the certifications by Attorney General Mukasey.

Mr. HOLDER. Yes, I believe that we would. Obviously, we have
to look at if there are changed circumstances, if there is some basis
to change that determination. But in the absence of that, I don’t
think we would.

Senator HATCH. Thank you.

There have been numerous calls for prosecutor of various individ-
uals ranging from the Vice President to attorneys at the Office of
Legal Counsel for their support or approval of the Terrorist Sur-
veillance Program and the CIA’s interrogation and detention pro-
gram. Now, if confirmed as the Attorney General, do you intend to
undertake, order, or support a criminal investigation of those indi-
viduals, including those individuals at the Office of Legal Counsel,
who are involved in drafting legal opinions on these matters? Or
are you willing to acknowledge that there can be differences of
opinion but they acted in accordance with their best good-faith ef-
forts under the circumstances at the time?

Mr. HOLDER. Well, Senator, no one is above the law, and——

Senator HATCH. We all agree with that.
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Mr. HOLDER. We will follow the evidence, the facts, the law, and
let that take us where it should. But I think President-elect Obama
has said it well. We don’t want to criminalize policy differences
that might exist between the outgoing administration and the ad-
ministration that is about to take over. We don’t want to do that.

Senator HATCH. Would you consider these policy differences or
policy decisions?

Mr. HOLDER. Well, one of the things I am going to have to do is
to become more familiar with what happened that led to the imple-
mentation of these policies. I have not been read into a variety of
things that I will be exposed to, should I become Attorney General,
and that would, I think, better inform any decision that I would
make in that regard.

Senator HATCH. Okay. Let me just switch the subject for—I have
got just another 40 seconds—and explore your position—well, let
me just start with this: I want to ask you about the constitutional
right to keep and bear arms. As you know, that is a matter of great
concern. I have always been baffled by those who claim they see
rights that are not in the Constitution at all, but cannot seem to
see the rights that actually are expressly written there.

You have in the past, both as Deputy Attorney General and a
private citizen, stated your belief that the Second Amendment con-
fers only a collective right to keep and bear arms rather than an
individual right. Last year, you signed a friend-of-the-court brief
that took this position before the Supreme Court in the District of
Columbia v. Heller case. Now, the Supreme Court rejected that po-
sition and held that the Second Amendment right to keep and bear
arms is an individual right.

In this hearing, who is right—you or the Supreme Court?

Mr. HOLDER. In the ball game that we

Senator HATCH. That sounds like an unfair question.

Mr. HOLDER. No, no. In the ball game that we call our judicial
system, the Supreme Court gets to be the umpire. They call the
balls and strikes. They made the determination that the Second
Amendment conferred an individual right. I will obviously respect
that, and any actions I take as Attorney General will take that into
account.

Senator HATCH. The question I have, then, were they correct, the
Supreme Court?

Mr. HOLDER. Well, you know, I will say that I think based on
Justice Department precedent, there was a good argument to be
made in the amicus brief that we submitted. But I think it is one
I think lawyers can disagree on, and five Justices of the Supreme
Court have indicated what the Second Amendment is and so, yes,
they are right.

Senator HATCH. Thank you so much.

Thanks, Mr. Chairman. I appreciate it.

Chairman LEAHY. Thank you very much, Senator Hatch.

Before I recognize Senator Feingold, I have been trying to put
these letters into the record. I mentioned the letters of support
from 130 law enforcement and criminal justice organizations, civil
rights organizations, victims’ advocates, legal practitioners, and
others.
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I will now put into the record letters from several former offi-
cials, including a letter from the Attorney General, the Republican
Attorney General under George H.W. Bush, William Barr, in sup-
port of you, and the Assistant Attorney General for the Office of
Legal Counsel under President Reagan, and then Solicitor General
under President George W. Bush, Ted Olsen; a former U.S. Attor-
ney, a Republican Congressman, Under Secretary for Homeland
Security in the Bush administration, Asa Hutchinson; Republican
former Congressman Bob Barr; two former Deputy Attorneys Gen-
eral under President George W. Bush, Jim Comey and Larry
Thompson; a letter from former Federal judge and FBI Director
Louis Freeh, who was here earlier today; and then a number of
other high-ranking Republican Senate staffers and executive
branch officials. Without objection, those letters will be made part
of the record.

Senator Feingold is the Chair of our Constitution Subcommittee.
Senator Feingold, I yield to you.

Senator FEINGOLD. Thank you so much, Mr. Chairman. Mr.
Holder, welcome. Congratulations on your nomination. I certainly
appreciated your meeting with me on short notice a few weeks ago,
and I look forward to many more fruitful discussions of the impor-
tant issues facing the Department should you be confirmed. And I
would like to start with a topic that we discussed then and that
you were just talking to Senator Hatch about.

As you know, I have been very concerned about the extreme and
wrong-headed legal theories that the outgoing administration came
up with to justify assertions of executive power beyond what the
Constitution allows. These theories were developed by lawyers op-
erating from the Department of Justice in cooperation with lawyers
from the White House Counsel’s Office and the Office of the Vice
President. They were used to justify actions by the executive
branch, particularly in the areas of torture and warrantless surveil-
lance, that I believe were illegal and inexcusable. I voted against
the confirmations of Alberto Gonzales and Michael Mukasey be-
cause their answers on this key question of respect for the rule of
law were so troubling.

So one of the things I am looking for from you is a clear indica-
tion that the new administration and your Department of Justice
will make an unmistakable break from the past when it comes to
these issues. And I already heard you make the statement that
those gentlemen did not make, which is that the President is not
above the law. So I will ask you the same question I asked Mr.
Gonzales.

First, what is your view of the President’s constitutional author-
ity to authorize violations of the criminal law, duly enacted stat-
utes that may have been on the books for many years, when acting
as Commander-in-Chief?

Mr. HOLDER. The President, as I have said, is not above the law,
has a constitutional obligation to follow the law and execute the
laws that this Congress passes. If you look at the steel seizure con-
currence of Justice Jackson, that I think sets out in really wonder-
ful form the power that the President has and where the Presi-
dent’s power is strongest and where it is weakest. It is weakest in
Category 3, where Congress has indicated something contrary to
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what the President wants to do. That is where Justice Jackson
says the President’s power is at its lowest exhibit. And I think—
I am not a constitutional scholar, but I think that there has never
been a President who has been upheld when he has tried to act in
Category 3. I think but I am not

Senator FEINGOLD. I believe that is right, and I want to follow
that using the construct of Justice Jackson. More specifically, does
the President, in your opinion, have the authority acting as Com-
mander-in-Chief to authorize warrantless searches of Americans’
homes and wiretaps of their conversations in violation of the crimi-
nal and foreign intelligence statutes of this country?

Mr. HOLDER. I think you are then getting into Category 3 behav-
ior by the President. Justice Jackson did not say that the President
did not have any ability to act in Category 3, although, as I said,
I am not sure there has ever been an instance where the courts
have said that the President did act appropriately in that category.
It seems to me it is difficult to imagine a set of circumstances,
given the hypothetical that you have used and given the statutes
that you have referenced, that the President would be acting in an
appropriate way given the Jackson construct, which I think is a
good one.

Shel‘;ator FEINGOLD. So you see FISA law as under Category 3,
right?

Mr. HOLDER. Yes, I think the FISA law, it is a good statute, and
it has an exclusivity provision that seems to me to be pretty clear.

Senator FEINGOLD. You discussed with Senator Hatch whether or
not there was some kind of independent, inherent power of the
President. Is there anything in the FISA statute that makes you
believe that the President has the ability under some other inher-
ent power to disregard the FISA statute?

Mr. HOLDER. No, I do not see that in the FISA statute.

Senator FEINGOLD. Well, thank you. I think that is a very impor-
tant break in favor of the rule of law that we have been waiting
for in this country for many years. And I appreciate that answer.

As I am sure you know, Congress will consider legislation this
year to reauthorize an expiring provision of the USA PATRIOT Act.
You were talking with Senator Kyl about that. Unfortunately, the
last time Congress considered reauthorizing the PATRIOT Act, the
administration used scare tactics and over-the-top rhetoric to dis-
count the legitimate concerns raised by both Democrats and Repub-
licans in Congress. And I have to say the administration seemed
more interested in scoring political points than trying to sit down
and find some common ground on some of these provisions, where
we all want to stop those who intend to harm us, but not affect the
rights of completely innocent Americans.

I hope to work with you in a productive way on legitimate con-
cerns that I and others in the Senate have about the extent of Gov-
ernment’s surveillance powers. In fact, I believe you joined a bipar-
tisan letter in the summer of 2005 proposing a number of changes
to the PATRIOT Act. I appreciate what you said in response to
Senator Kyl about needing to hear from professionals who use
these authorities. It is important to hear from experts and advo-
cates concerned about these authorities and how they affect the
privacy and civil liberties of innocent Americans.
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So in light of that, will you commit to work with us on these
issues, to keep the lines of communications open at all times, and
to try to resolve any differences as partners who have the same ul-
timate goal—to protect the American people and the constitutional
rights of our citizens?

Mr. HOLDER. Absolutely, Senator. I will be here as often as I can,
either in formal settings or informal ones, to talk about the needs
that I identify that we have in law enforcement in fighting ter-
rorism.

I think we are going to need law enforcement tools. We need to
always look at them to make sure that they are consistent with the
obligations that we have, the new challenges that we face. But we
always have to be mindful of the fact that there is a civil liberties
component to this, and we have to make sure that we understand,
as I have said in many speeches, that there is not a tension be-
tween respecting our great tradition of civil liberties and having
very effective law enforcement and anti-terror tools.

There is a false choice, I think, that is often presented, so I
would look forward to working with you and the other members of
the Committee in trying to make sure that we have good, effective
laws that are consistent with our values.

Senator FEINGOLD. Thank you for that answer.

As you know, there was much about last year’s FISA Amend-
ments Act with which I strongly disagreed, and that included, of
course, the granting of immunity to telecommunications companies
that allegedly cooperated with the President’s warrantless wire-
tapping program, and the inclusion of new surveillance powers
without adequate protection for the rights and privacies of innocent
Americans.

But one positive provision was a requirement that the Depart-
ment of Justice Inspector General, in cooperation with other rel-
evant Inspectors General, undertake a comprehensive review of the
warrantless wiretap program. And I am told the IG’s report is due
to be completed by July of this year. This report could offer the
most complete assessment to date of how the program came about
and operated for over 5 years.

Will you pledge the full cooperation of the Department of Justice
with this effort? And will you pledge to support making as much
of the report public as possible so that the American people can fi-
nally learn the full story of this illegal program?

Mr. HOLDER. Absolutely. I think the report that will be done by
the Inspectors General and led by a fine Inspector General at the
Department of Justice will be an important tool, an important as-
sessment tool for us to find out how these statutes have been work-
ing, how these provisions have been working. I know that Glenn
Fine and the people working with him will not be shy in expressing
any concerns that the have, but they will also not be shy to tell us
how these tools have been effective.

I think that that is going to be a good starting point for a con-
versation that I think we need to have about where we stand with
regard to the state of the law and give us a good sense of are we
in a good place, are there things that we need to change. So I look
forward to that report, and I will do all that I can to ensure that
as much of that is made public as is possible.
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Senator FEINGOLD. Thanks. Your testimony recognizes the im-
portance of restoring the credibility of the Department of Justice
after the terrible issues involving the stewardship of Mr. Gonzales,
and you correctly note that despite the steps in the right direction
taken by Attorney General Mukasey, there is more work to be
done. Certainly the release this week of the OPR IG report on po-
liticized hiring and other personnel actions at the Civil Rights Divi-
sion only underscores that point.

As with so many of the mistakes and abuses of the last adminis-
tration, I don’t think it is enough to just end the misconduct. The
lingering effects of that misconduct must also be addressed. So
whether it is politicized hiring in the Civil Rights Division or for
immigration judges or allegations of politically motivated prosecu-
tions as in the Siegelman case—and there may still be many
more—what will you do to make sure that justice is truly served
and that those who engaged in wrongdoing do not, in effect, have
the last laugh? And, in addition, will you cooperate in any further
oversight of these matters by the Congress, especially with respect
to documents that have until now been withheld?

Mr. HOLDER. Well, one of the things I am going to have to do,
I think, as Attorney General in short order is to make—basically
do a damage assessment and understand in a way that I do not
now how has the institution been harmed by the activities that
were uncovered by these Inspector General reports. What has been
the lasting impact? There has certainly been damage to the Depart-
ment’s reputation. I want to know as a result of those action has
there been any structural damage to the Department.

I will work to make that assessment. I will be more than glad
to come back to this Committee and share with you what I have
found and perhaps with some suggestions that I might work out
with you all how we might prevent those kinds of things from hap-
pening in the future. I look forward to working with you in that
regard.

Senator FEINGOLD. What about the documents?

Mr. HOLDER. To the extent that there are documents that will
help this Committee in that assessment, and to the extent that
there is not a reason why we should be holding onto them, I will
make them available, always with the presumption that, you know,
transparency is the best thing and making available documents
makes the most sense.

There are institutional concerns that we have that I think should
be respected. But I also respect the oversight obligations that this
Committee has, and to the extent that I can make documents avail-
able in this context or in others, I will do that.

Senator FEINGOLD. Thank you, Mr. Holder.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you. Thank you very much, Senator.

Senator Sessions is here. Of course, Senator Sessions is also a
former U.S. Attorney and knows what one goes through in that re-
gard, and we have relied on him for that experience.

Senator Sessions, it is over to you.

Senator SESSIONS. Thank you, Mr. Chairman, and congratula-
tions, Mr. Holder, on the nomination. You certainly bring excellent
background and experience to the job as a Federal prosecutor for
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a number of years and as a Federal judge. I think you come to the
office with far more experience than Attorney General Gonzales
had. I thought he was a good man, but when you lack experience,
sometimes you can make errors unintentionally. I think former At-
torney General Janet Reno was a State prosecutor, but was really
inexperienced in a lot of the big issues that come before an Attor-
ney General.

So you do have the background. You have a great family. It is
good to see your wife, a fine physician and an Alabamian, and the
sister of one of the leading persons in changing the racial situation
in the South, as she led the fight to alter the segregated higher
education policies that were so often conducted in the South, and
those were unacceptable, and she did a very important historic—
played a big historic role in that and is so recognized today.

So I know you are committed to justice and fairness and equal
rights. I just want to ask a few things. You have had a lot of ques-
tions so far about national security. In your opening statement, you
said, “I will use every available tactic to defeat our adversaries.”
That is basically what President Bush says. “I am charged with de-
fending this republic. I am going to use whatever power I can.” And
then you go on to say, “And I will do so within the letter and the
spirit of the Constitution.”

Well, first of all, fundamentally, isn’t the controlling authority
the constitutional requirements first? Would you agree, what the
Constitution actually requires is the fundamental requirement of
public service?

Mr. HOLDER. I am sorry, the Constitution requires?

Senator SESSIONS. What the Constitution requires is what you
are committed to do. Is that not correct?

Mr. HOLDER. That is correct.

Senator SESSIONS. Now, the only thing that worries me about the
spirit of the Constitution is that the spirit tends to be in the eye
of the beholder, and that what you might think is the spirit of the
Constitution, somebody else might not. And I guess I am worrying
about these intelligence officers and military officers and people in
the Department of Defense who attempted to protect and defend
this country at a time of great concern after the 9/11 attacks. And
if you formed a prosecution policy, you would want it to be based
on the plain law of the Constitution, not what somebody might
think is within the spirit of the Constitution. Would you not?

Mr. HoLDER. Well, Senator, as you know, having been a pros-
ecutor and a great U.S. Attorney yourself, there are a whole variety
of things that have to go into making a prosecutive determination:
What was that person’s intent? Did that person act under the
thought that he or she had authorization from a higher authority?
These are all the kinds of things that would have to be weighed
in trying to make the determination whether somebody had acted
appropriately, inappropriately, lawfully, or unlawfully. Those are
the kinds of things that would have to be weighed.

Senator SESSIONS. I certainly agree with that. I do just note that
in your June 2008 speech to the American Constitution Society,
you say that actions after 9/11 were excessive and unlawful. Is that
your prosecutorial decision, or is that your impression based on
what you may have felt at the time?
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Mr. HOLDER. I think that is a fair way of putting it. I think it
is an impression. Again, I am not at that point and I am not now
read into all of the programs that I was taking the administration
to task there about. I was focusing on the warrantless surveillance
program.

There may components to that that I don’t understand, I am not
familiar with. I have had a chance to look at everything that has
been written—not everything, but a lot that has been written
about, have looked at the—I guess the white paper that the admin-
istration put out justifying its view of how it could use the FISA
statute.

Senator SESSIONS. I thank you for just saying that. It makes me
feel somewhat better. I have been in probably 30 hearings in
Armed Services and in Judiciary on these matters. They are very
complex. The law changed as time went by. Supreme Court cases
came and clarified uncertainties, sometimes overruling what had
been previously approved to be legal. And so I think that is impor-
tant.

It makes me feel a little better about your next statement in that
speech, where you said, “We owe the American people a reckoning.”
You are not threatening and not guaranteeing you are going to
prosecute people until you fairly evaluate all the facts and the evi-
dence and the law they thought they were dealing with at the time.

Mr. HOLDER. No, Senator. And, actually, when I used that
term—that has gotten a lot more attention than I think it de-
serves—I really was only talking about sharing information with
the American people to the extent that we could about what was
done in their name. I wasn’t really thinking about prosecutions at
all in that regard. I was thinking about information sharing.

Senator SESSIONS. Well, you know, Jack Goldsmith wrote the
book “The Terror Presidency.” He was a brilliant lawyer in the De-
partment of Justice. He felt that some of the things that the Bush
administration did were in error, and he has been critical and cited
as a critic of the administration. But he made these comments:
“One consequence of the OLC’s authority”—that is the Office of
Legal Counsel, and that is an office within the Department of Jus-
tice, as you know, that is given authority to express opinions. He
said, “One consequence of their authority to interpret the law is the
power to bestow on Government officials what is effectively an ad-
ifance pardon for actions taken at the edges of vague criminal
aws.”

In other words, if something is vague and the Attorney General
Office of Legal Counsel says it is okay, then isn’t an official in the
intelligence agencies and the military or the Federal Investigative
Service entitled to rely on that until it is reversed?

Mr. HOLDER. Well, one of the things that you would have to take
into account in making a prosecutive decision or just making a de-
termination as to whether somebody had acted appropriately would
be to see under what authority they were acting. An OLC opinion
that gave a person the ability to do something and was reasonably
relied on and the opinion was appropriately and in good faith draft-
ed would be something that would obviously have to be taken into
account in deciding whether somebody acted appropriately or not.
That would be a huge factor.
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Senator SESSIONS. I think that is true, and sometimes those
opinions could have been in error. As Attorney General of Alabama,
I used to have to issue those opinions, and it did protect the officers
of the State until some lawful court reversed it. And I just think
we need to remember that as these officers are out there trying to
serve their country.

Attorney General Mukasey says you rely—he said if you don’t
follow that principle, it would tell people that if you rely on a Jus-
tice Department opinion as part of a program, then you will be sub-
ject to criminal investigation when and as and if the tenure of the
person who wrote the position changed or the political winds
changed. In other words, the average guy out there serving his
country has got to be comfortable that he can rely on the opinions
of the Department of Justice. Anyway, I am glad you say that.

With regard to the FALN clemency situation, we had a hearing
on it in the Senate, and it was pretty contentious. The United
States Senate passed a resolution that was 95-2—I think most of
our—every member of this Committee supported it—that deplored
that pardon and included, “Whereas, the release of terrorists is an
affront to the rule of law, the victims and their families, and every
American who believes that violent acts must be punished to the
fullest extent of the law,” then it deplored those activities.

We discussed that at some length—and my time is winding down
now. Maybe we will be able to talk about it a little later.

Mr. HOLDER. Sure.

Senator SESSIONS. But fundamentally, let me say this: I thought
it was an inexplicable pardon. I believe that it reversed the rec-
ommendation of Margaret Love, a very fine pardon attorney, who
I believe you removed, and allowed this to go forward in a way that
I think is unjustifiable. And you indicated you learned from that
process.

Let me ask you fundamentally now on the merits

Chairman LEAHY. A vote has started.

Senator SESSIONS. Okay.

Chairman LEAHY. And the time is up. Do you want to make a
short——

Senator SESSIONS. I have got 20

Chairman LEAHY. Because we are going to

Senator SESSIONS. Oh, I am over. I thought I had 2 seconds, but
I am over 20 seconds.

Chairman LEAHY. We are going to have a second round.

Senator SESSIONS. I will just ask this simple question. You have
indicated you made a mistake. Do you believe that the decision and
the ultimate act of President Clinton to pardon these individuals
was wrong?

Mr. HOLDER. I think it is a difficult decision that the President
had. I think that there were a lot of people who were in support
of that clemency request: Nobel Peace Prize laureates, Coretta
Scott King, President Carter, Desmond Tutu, Cardinal O’Connor in
New York.

When one looks at the nature of the offenses that put those peo-
ple in jail—and these were criminals. These were terrorists. These
were bad people. But the President’s determination was that they
had not committed any acts themselves that resulted in death or
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bodily injury. And on that basis, and given the amount of time that
they had served in jail, roughly 16 to 19 years, most I think 19
years, and given the length of the sentences that they had received,
it was his determination that the clemency requests were appro-
priate, taking all that into consideration. And——

Senator SESSIONS. But do you personally now—I know the Presi-
dent justified it. Do you personally have an opinion, after all of
this, whether it was right or wrong?

Mr. HOLDER. I think that given all that I have described that
what the President did was reasonable.

Chairman LEAHY. Senator Schumer, you are also, like all of us,
juggling three different committees. I am going to recognize you. 1
would ask—because the vote has started us and several of us will
be leaving, myself included—that at the end of your round of ques-
tioning, would you—we will then stand in recess until 2:15 at the
end of Senator Schumer’s questions. And, Senator Sessions, I guar-
antee you you will have another round.

Senator SESSIONS. Thank you.

Senator SCHUMER. Thank you, Mr. Chairman, and thank you,
Mr. Nominee. And I appreciate—I will try to stick with my 10 min-
utes and get over to the vote.

I want to thank you for your years of service. I worked with you
when you were Deputy Attorney General. I was impressed then, as
I am now, with your integrity, your experience, your excellence.
Much of the discussion leading up to your hearing has focused on
the question of your independence. Will you be the people’s lawyer
or the President’s lawyer? And I think this is absolutely and cor-
rectly at the heart of the matter, because every other day, it seems,
another scathing report from the Inspector General hits us on the
head like a hammer, reminding us that the likes of Alberto
Gonzales and Bradley Schlozman sullied and demoralized a great
legal institution, probably the finest civil service institution in the
country, that they really dragged through the mud.

So we are in dire need of a less political and more independent
Justice Department beginning at the very top, and I spent a lot of
time in the last Congress, as you know, making this point.

Four years ago, moreover, the question of independence was my
central consideration when Alberto Gonzales sat in the witness
chair, that he was too close to the President, didn’t understand the
nature of the job of Attorney General. As I said when I voted
against him at the time, “It is hard to be a straight shooter when
you are a blind loyalist.” And I think that in my entire Senate ca-
reer, the vote against Alberto Gonzales may have been one of the
most vindicated by subsequent history.

So some of my friends across the aisle are questioning your inde-
pendence and making ludicrous comparisons to Mr. Gonzales, and
they are cherrypicking a few episodes from your long and distin-
guished career and ignoring, conveniently, other more substantial
actions you have taken that manifest a true independent streak in
the best traditions of the Justice Department. My colleagues have
mentioned them already. I am not a fan of either the Marc Rich
pardon or the FALN. I disagree with your ultimate analysis on
FALN—and on Marc Rich, I guess, although you certainly said that
was a mistake. I was a critic then and I am a critic now.
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The essential point, though, is that many who have criticized
your role in those pardons, Democrat and Republican alike, recog-
nize your entire career and vigorously support your nomination:
Jim Comey, Louis Freeh, the Fraternal Order of Police. So if we
are going to make an informed assessment about your independ-
ence, I think we have to look at the entire record. And as I look
at your background and record, it is clear that you are less con-
nected and less beholden to the new President than most Attorneys
General in the last 50 years. Let’s review for a moment. I have a
few quick questions for you.

Have you ever been President-elect Obama’s personal lawyer,
like William French Smith had been for years for Ronald Reagan?

Mr. HOLDER. No, I have not.

Senator SCHUMER. Have you ever been a staffer to Barack
Obama, like Ed Meese had been for President Reagan?

Mr. HOLDER. No, I have not, Senator.

Senator SCHUMER. Have you ever served as official counsel to
Barack Obama, like Alberto Gonzales had been for George Bush?

Mr. HOLDER. No, I have not, Senator.

Senator SCHUMER. And, by the way, has Barack Obama ever dis-
patched you to the hospital room of a sick Government official to
get him to authorize an illegal wiretap program? Yes, I didn’t think
so.

Mr. HOLDER. No, he has not.

[Laughter.]

Senator SCHUMER. All right. And I take it you are not a close re-
lat(iior; to the new President, like Bobby Kennedy was to Jack Ken-
nedy?

Mr. HOLDER. No, we are not related by blood, though people do
say we look alike.

Senator SCHUMER. I don’t think so.

[Laughter.]

Senator SCHUMER. Although you are both very handsome.

Mr. HOLDER. I have heard he is handsome, and I was going to
try to draft on that.

Senator SCHUMER. Okay. Let me ask you this: Have you ever
been a professional politician, like, say, John Ashcroft or Dick
Thornburgh?

Mr. HOLDER. No, I have never run for office.

Senator SCHUMER. Okay. Before last year, at age 57 after 30
years as a lawyer, did you owe any paid job or Government ap-
pointment to Barack Obama?

Mr. HOLDER. No, I have not. I do not.

Senator SCHUMER. When did you first meet the President-elect?

Mr. HOLDER. After he was elected, but before he was sworn in
as a Senator.

Senator SCHUMER. All right. What did the President-elect tell
you about what kind of Attorney General he wanted you to be?

Mr. HOLDER. He said, “Eric, you have got to understand. You
have got to be different. You know, we have a pretty good relation-
ship. That is probably going to change as a result of your taking
this position. I don’t want you to do anything that you don’t feel
comfortable doing. You have got to be my counselor. You have got
to tell me if I am going to get myself in any kind of trouble. I un-
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derstand that the Justice Department is different. I understand
that you are going to be different.” He said he hoped that it
wouldn’t affect our relationship. But he says he understands that
I have a different obligation than other people in the cabinet.

Senator SCHUMER. Well, that is refreshing, because I doubt that
President Bush ever had that kind of conversation with Alberto
Gonzales, and it is a refreshing change.

So when we talk about independence, we need to keep in mind
the notion of independence is often a two-way street. I welcome
your nomination not just because you will be a different kind of At-
torney General, but because Barack Obama will be a different kind
of President. So I really want to thank you. I believe that your
nomination, should you be approved, will end the rancid
politicization at the Department, because it will mean an end to
waterboarding and other shameful forms of torture, and because it
will mean a full return to the rule of law and our reputation
around the world. I believe you, unlike some of your predecessors,
will be the chief law enforcement officer of the land above all.

So I want to look forward, not backward. We should be focusing
on how you will lead the Department and how you will change it.
And so in that vein, I have some questions for you. Now, Senator
Leahy touched on this, but I want to elaborate because I had ques-
tioned quite pointedly and carefully Mr. Schlozman. I thought then
that he was not telling the truth, and, of course, the IG’s report
said he made false statements to Senator Leahy, Senator Feinstein,
and several to me.

So last week—and I am not satisfied that the referral to the U.S.
Attorney was just—you know, they said they are not going to pros-
ecute without any explanation whatsoever. I wrote General
Mukasey asking him that the matter of Schlozman be additionally
referred to Nora Dannehy. She is the Acting U.S. Attorney for Con-
necticut. She has been made special prosecutor already to look into
possible criminal activity in the Department’s hiring and firing.

Do you see any problem with making such a referral, should you
be selected—or approved as Attorney General?

Mr. HOLDER. Well, I would say that I have great respect for the
lawyers who work in the U.S. Attorney’s Office in D.C. That is the
office that I had the great privilege of leading. There are good law-
yers there, and the fact that if it is accurately reported that they
had a chance to fully look at that matter and they declined pros-
ecution, that would be significant for me.

On the other hand, I am very disturbed by what I read or have
read about that is contained in the report where the Inspector Gen-
eral essentially makes a finding that false testimony was given be-
fore this Committee. And as I indicated to Senator Feinstein, I
would like to myself review the determination that was made by
the U.S. Attorney’s Office in D.C.

Senator SCHUMER. At the very minimum, without disclosing any
confidential grand jury or other information, could we at least get
a report on why the U.S. Attorney in D.C. refused to prosecute?
Was it that he disputed the lying to Congress terminology of the
IG? Was it that he didn’t think he could prove the case? Perjury
cases and false statement cases are difficult. Would you at least be
willing to commit to us to do that?
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Mr. HOLDER. I will to the extent that I can share that informa-
tion. I mean, grand jury secrecy frequently prevents a prosecutor
from sharing all of the reasons why he or she has made a par-
ticular determination. But to the extent that we can, I will do that.

Senator SCHUMER. Good, because I am not asking for specific de-
tails of who said what before the grand jury, but just why the ulti-
mate conclusion was made. And if you disagree with it, I presume
you would refer it—you would look somewhere, and Ms. Dannehy’s
office is the right place to go.

Just one more on the Civil Rights Division—again, a crown jewel
of this Justice Department. The report from the IG revealed in
many ways it was more like a campaign headquarters than a hall
of justice. The report luridly detailed the remarkable extent to
which the Civil Rights Division—what a great tradition in that
body through Democrat and Republican Presidents alike. Under
George Bush the First, they took the Voting Rights Act to a greater
extent in reapportionment and other cases than anybody else. And
then from 2003 to 2006, one single appointee, political appointee—
Schlozman—hired 63 lawyers, 20 percent of the lawyers working at
OCR, on the basis of their conservative political leanings. It is a
blatant violation. It would be a blatant violation if someone did the
same—a Democrat did the same thing on the liberal side. And one
supervisor saying to another that he took his coffee “Mary Frances
Berry style—black and bitter.” A type of overtly racist statement,
all the more shocking when it is a supervisor at the Civil Rights
Division who says this.

What are you going to do to make sure that this doesn’t happen
again? What are you going to do to sort of clean up and straighten
out the Civil Rights Division with its great tradition?

Mr. HOLDER. Let me be very clear. The attempt to politicize the
Department will not be tolerated, should I become Attorney Gen-
eral of the United States. It will be my intention to return that Di-
vision and the Department of Justice as a whole to its great tradi-
tions, and the great traditions that it had under Democratic and
Republican Attorneys General and Presidents.

What we have seen revealed in these Inspector General reports
is almost unbelievable to me. It is clearly abhorrent, and it is in-
consistent with the way in which I would run the Department of
Justice.

Senator SCHUMER. And do you expect a thorough cleaning up of
the Civil Rights Division, setting it back on its civil service course,
if you will?

Mr. HOLDER. It is my intention to devote a huge amount of time
looking at the Civil Rights Division and restoring that Division,
making sure that there is a sense of mission, there is a focus on
the things that have made that, as I think you appropriately call
it, one of the jewels in the Justice Department.

I see somebody sitting behind you, Bill Yeomans, who served in
the Civil Rights Division very proudly. He is the kind of person
who we need in the Division, and he is the kind of person who
should be supervising people. He is the kind of person who should
be teaching the young lawyers in the Civil Rights Division. That
is what is my intention, to bring the Civil Rights Division back to
the kind that existed when Bill Yeomans was there.
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Senator SCHUMER. Well, thank you, Mr. Holder, and I am quite
certain on your record and on the basis of the testimony today you
will be confirmed and will be a really fine Attorney General.

We are adjourned until 2:15.

[Whereupon, at 12:36 p.m., the Committee recessed, to reconvene
at 2:15 p.m., this same day.]

AFTER RECESS [2:19 p.m.]

Chairman LEAHY. Isn’t it amazing, what a busy day this is in the
Senate? Senators have been in and out. There’ve been numerous
confirmation hearings going on. There have been farewell speeches
given on the Senate floor, one by a man I've sat with on this Com-
mittee for over 30 years, Senator Joe Biden of Delaware, who is
leaving to become Vice President. The other, a Senator of my
neighbor State, from the State of New York, Senator Hillary Clin-
ton. So, a number of Senators have left to be there for their fare-
well. I apologize to each one of them.

Obviously I've been here, as have other people chairing such
hearings. They are now in the process of swearing in a new Sen-
ator from Illinois, who is no longer Senator-designee Burris, but
now Senator Burris. So I'm going to go, next—speaking of elected,
or appointed—the newly reelected—the newly reelected and senior
Senator from South Carolina, Senator Graham. I mentioned the
“senior Senator” because one of his predecessors, with whom I also
served, Senator Hollings, served as junior Senator from South
Carolina, for how many years, Lindsey, about 30?

Senator GRAHAM. Thirty-six.

Chairman LEAHY. Thirty-six years. He’s the most senior junior
Senator, ever. That’s because Strom Thurmond, who came here
with the first Congress, the Continental Congress

[Laughter.]

Chairman LEAHY [continuing]. Was the senior Senator. But
Lindsey Graham is the senior Senator from South Carolina. He has
recently been in Afghanistan, Pakistan, Iraq, with Senator Biden.

We'’re glad to have you back. Go ahead.

Senator GRAHAM. Thank you. I enjoyed my trip with the Vice
President-elect, and I did a lot of listening. It was fun.

[Laughter.]

Chairman LEAHY. That apparently is not the totally inside joke
that you might have thought it was.

[Laughter.]

Senator GRAHAM. Thank you, Mr. Chairman. I can assure you,
I'm genetically term limited, so I do have a tough act to follow in
Thurmond and Hollings.

But the one thing I would like to say to our nominee, I cannot
think of a more personal decision one could make than hiring a
lawyer. You’'ll be the Nation’s lawyer as the Attorney General. But
my perspective on these matters is that the President of the United
States deserves the ability, within reason, to pick a lawyer, an At-
torney General, that he or she has great confidence in. The fact
that this President has chosen you speaks well for you. Given your
resume, even though we have probably a lot of political differences,
I could understand why he has great confidence in you.

Having said that, as we move forward, one of the big issues fac-
ing this Nation, and the legal community within our Nation, is
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what to do with detainees that are captured and what is called “the
war on terror”. It’s complicated, it’s emotional, but I think it’s very
important that we get it right.

Mr. Holder, is it fair to say that we’re at war, in your opinion?

Mr. HOLDER. I don’t think there’s any question but that we are
at war. And I think, to be honest, I think our Nation didn’t realize
that we were at war when, in fact, we were. When I look back at
the '90s and the Tanzanian—the embassy bombings, the bombing
of the Cole I think we as a Nation should have realized that at that
point we were at war. We should not have waited until September
the 11th of 2001 to make that determination.

Senator GRAHAM. I’'m almost ready to vote for you right now.

[Laughter.]

Mr. HOLDER. I'll stop.

[Laughter.]

Senator GRAHAM. I agree with you. We're at war. The enemy
that we’re at war with, would you agree, is an unconventional
enemy?

Mr. HOLDER. No question about that. There is not going to be a
surrender signing on the battleship Missouri. This war is not going
to end in that way.

Senator GRAHAM. And the people, we're finding, they don’t wear
uniforms.

Mr. HOLDER. They do not, which creates a lot——

Senator GRAHAM. They operate outside the law of armed conflict.

Mr. HOLDER. They do.

Senator GRAHAM. Maybe some of the most vicious people our Na-
tion has ever fought in our history.

Mr. HOLDER. I would agree with that.

Senator GRAHAM. If you were trying to explain to a civics class
in the 9th grade the battlefield, where is the battlefield in this
war? What makes up the battlefield?

Mr. HOLDER. That’s a very interesting question, Senator. The
battlefield—there are physical battlefields, certainly, in Afghani-
stan, but there are battlefields, potentially, you know, in our Na-
tion. There are cyber battlefields that we’re going to have to—
where we're going to have to engage.

But there’s also—and this sounds a little trite but I think it’s
real—there’s a battlefield, if you want to call it that, with regard
to the hearts and minds of the people in the Islamic world. We
have to do things in a way, conduct ourselves in a way, that we
win that battle as well, so that people there who might otherwise
be well-intentioned do not end up on the wrong side and against
us.
Senator GRAHAM. The way I put it, there’s a high ground in
every war, and there’s physical high ground, and in this there’s the
moral high ground, which I think is essential to win this war, is
for America to maintain the moral high ground. Do you agree with
that?

Mr. HOLDER. Yes, I do.

Senator GRAHAM. Now, when you talk about the physical battle-
field, if our intelligence agencies should capture someone in the
Philippines that is suspected of financing Al Qaeda worldwide,
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would you consider that person part of the battlefield, even though
we're in the Philippines, if they were involved in Al Qaeda activity?

Mr. HOLDER. Yes, I would.

Senator GRAHAM. Okay.

Now, as we decide what forum to try people and how to interro-
gate them and how to detain them, the only thing I ask of this new
administration is that we not criminalize the war. I'm not asking
for the ability to be inhumane. Matter of fact, I am crying out for
our country to realize that if we capture somebody in this war on
terror, no matter how vicious the enemy may be, it becomes about
us, not them. Once they’re in our capture it’s not about who they
are or what they believe, it’s about our values.

So as we close Guantanamo Bay, I would just urge you to sit
down with military lawyers, people in both parties, and great legal
minds and let’s think through this process of how we can be at war
with this enemy and protect ourselves and maintain the moral high
ground that would be essential.

The hard case for me, and I think for the country at large, is that
person that is captured in this war on terror, because of the sen-
sitive nature of the information, may not be subject to the normal
criminal process, whether it be a military trial or an Article 3 trial,
but we know, based on competent evidence, that they will go back
to the fight. Have you thought much about what to do with that
group?

Mr. HOLDER. Struggled with that, and continue to struggle with
that. These are extremely difficult questions, the ones that you
have posed. It’s one of the reasons why, in my opening remarks,
I said it, and I meant it sincerely, that all of the knowledge and
all of the good ideas does not reside in the executive branch. You
are a person who has spent a lot of time thinking about these
issues. We had a very interesting conversation when I came to visit
you, and had, I thought, some very, very interesting perspectives
and some good thoughts.

This Committee has been engaged in thinking about the very
questions that you raise. We are going to have to come up with
American solutions. These are truly not Republican and Demo-
cratic issues. I mean, we as a Nation, and this Committee in par-
ticular, I think, has to come up with a way in which we resolve
those issues.

And the one that you have raised is one that has given me a
great deal—I've given a great deal of thought to. How do we deal,
in an appropriate way, with somebody who we know is a danger
to this country, and yet be true to our values, and in that battle
for the hearts and minds that I discussed, make it appear that
we're treating this person, sworn to harm us, treat that person in
a fair way, in a way that, frankly, they would not treat us.

Senator GRAHAM. Absolutely.

Mr. HOLDER. And how we resolve that issue, that particular
iisue, I think will say more about us as a Nation than almost any-
thing.

Senator GRAHAM. Well, let me put on the record sort of a goal
I think we all share, that if we hold someone in prison, in a mili-
tary prison, it will not be because somebody in the executive
branch said so. It has to be as a result of a process that would
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allow independent checks and balances. I really believe that the
Federal courts have a tremendous responsibility and role in an-
swering the questions before that we're talking about now.

So my goal would be, is that if we hold somebody off the battle-
field that we think is part of the enemy force, not subject to normal
criminal trials, that it will be done with the process that people
have confidence in, that the person will be held only after an inde-
pendent judiciary agrees that the evidence is competent and that
the executive branch collaborates with the Congress and other re-
spected institutions in making that decision. I think that has sort
of been lacking. If we can find that common ground, I think the
country will be better off.

And when it comes to the trial of people suspected of committing
a war crime, I hope you will look long and hard at our military jus-
tice system. I've been part of it for 25 years. I think you've seen,
at Guantanamo Bay, some of the sentences show that the jurors,
the panel members, are very reflective and they evaluate the evi-
dence and they take their duty very responsibly.

I'd end on this note. Our allies are struggling with this problem.
Every other Nation deals with this through the domestic criminal
ends. As I understand it, there is no concept in domestic criminal
law that would allow you to hold someone indefinitely without
trial. Do you agree with that?

Mr. HOLDER. I think that’s right.

Senator GRAHAM. And let me tell anyone who’s listening: there
should not be. No one should be held, in a domestic criminal envi-
ronment, indefinitely without the right to a trial. But I do believe
that every person who commits to going to war against America,
or any other peaceful Nation, should be held off the battlefield as
long as they are dangerous. Do you agree with that?

Mr. HOLDER. I do.

Senator GRAHAM. There is a difference between a warrior and a
criminal. If you want to know that difference, go read the tran-
script of Khalid Sheik Muhammed as he testified before the Com-
bat Status Review Tribunal. There is no doubt in my mind that he
is at war with us, and that if he ever was released, he would go
back to the fight. So there is a difference between a common crimi-
nal and a committed warrior. The military justice system is hu-
mane, is transparent, I think it’s the right forum, and I look for-
ward to working with you as we answer these hard questions.

So, God bless. Thank you for your willingness to serve your coun-
try in this capacity.

Mr. HOLDER. Thank you, Senator.

Chairman LEAHY. I might say, just for a moment, Mr. Holder,
Senator Graham has discussed these issues with me—sometimes
we've been on long trips, sometimes just privately. I've relied on his
own experience in the Judge Advocate General’s Corps. We have
also had a number of military, as Senator Graham knows, come be-
fore us and testify, sometimes risking their own careers to say
what they feel should be done. We've sat there with two- and three-
star generals, testifying that way. They, Senator Graham, and oth-
ers have been most instructive to the members of this Committee
who have not been in the military about how the Uniform Code of
Military Justice works.
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I would suggest, should you be confirmed, as I fully expect you
to be, that you may want to spend—we’ll obviously have hearings
on this subject, but you may want to spend some time in informal
discussions with people like Senator Graham, myself, and others,
both Republicans and Democrats on this Committee, maybe in an
informal setting, who will at least let you know what our views are
and have the kind of candid, off-the-record discussion that one
should, because this is a major issue facing our country.

Mr. HOLDER. I think that’s actually a very good idea. I ref-
erenced—didn’t want to talk about the substance—the conversation
that I had with Senator Graham. I spent probably half an hour,
forty-five minutes with him. I left there thinking that this is a gen-
tleman who’s thought about these issues an awful lot.

I think what you say about our military system of justice is cor-
rect, not only in the sentences that have been handed down, but
also the evidentiary rulings that judges have made there, things
that I think a lot of people did not necessarily expect to see in that
system. I think that what you’re saying, Mr. Chairman, makes an
awful lot of sense. There is—as I say, you all have grappled with
these issues a lot longer than I have, quite frankly, and it would
be foolish not to tap into the wisdom that resides in this Com-
mittee.

Chairman LEAHY. If there’s no objection, I'm going to put into the
record a letter of support from 10 retired generals and admirals.
There’s 10 retired generals and admirals that support you, Mr.
Holder. They are experts on military issues, including military de-
tention and interrogation, and they’ve reflected the conscience of
the Nation in this area. They say, in their letters, to summarize
them, that they feel you will keep America safe, while protecting
our basic constitutional rights. I think that should be considered.

[The letters appears as a submission for the the record.]

Chairman LEAHY. Now, when I first came on this Committee, I
served with Senator Mathias of Maryland, a man who shows great
conscience. I served for years with Senator Sarbanes of Maryland,
a person I know and know well, also traveled with. His successor
is now here, Senator Cardin, who carries on the tradition of
thoughtful Senators from Maryland.

Senator Cardin, thank you for being here. The floor is yours.

Senator CARDIN. Thank you, Mr. Chairman. I have great mentors
in Senator Mathias and Senator Sarbanes.

Mr. Holder, thank you. Thank you for being willing to serve your
country again. I want to thank your family, because we know the
sacrifices that they have to make and the long hours that you're
going to need to put in as the Attorney General of the United
States.

I want to talk a little bit about the Civil Rights Division. The
Civil Rights Division has such an important function in our coun-
try. They're responsible for the enforcement of the Federal statutes
against discrimination, the Civil Rights Acts, the Voting Rights
Act, the Equal Credit Opportunity Act, Americans With Disabilities
Act, the National Voter Registration Act, and Uniform and Over-
seas Citizens Absentee Voting Act, and the list goes on and on. It’s
a critically important division in the Department of Justice, and for
the people of this country.
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The record over the last eight years has been alarming. There
have been so few important cases brought by the Civil Rights Divi-
sion over the last eight years in just about every category. They
have resisted being proactive and protecting the civil liberties and
civil rights of the people of this country.

When you look at the allocation of resources that’s been given to
the Civil Rights Division, it’s been reduced. We’ve already had sev-
eral Senators comment about Bradley Schlossman’s activities and
his partisan politics, and the personnel decisions made in the Civil
Rights Division—illegal activities, I might add.

I want to give you an opportunity to tell me your own personal
commitment to the Civil Rights Division, if you are confirmed to be
Attorney General, and how you will direct that division head as far
as the historic role of the Civil Rights Division, and what you ex-
pect to see during the Obama administration.

Mr. HOLDER. Senator, I agree with you. It is—the Civil Rights
Division is unique. It is, in some ways, the conscience of the Justice
Department, and I think in some ways you can measure the suc-
cess of an Attorney General’s tenure by how the Civil Rights Divi-
sion has done. The Civil Rights Division has not necessarily gotten
the attention, the resources, the support that it has needed and re-
quires over the last few years.

Should I become Attorney General, that would be my attention,
to give it the resources that I have and the attention that the Divi-
sion needs, and to revitalize a place that has really tons and tons
of great lawyers, paralegals, and support staff, people who are
dedicated to the mission of that Division, people who work hard
and stay there, you know, extraordinary long periods of time
through the course of their careers, when they could go and do
other things and get paid far greater amounts of money. They're
committed to the mission of the Division, and that, I think, has got
to be one of the things I really focus on, should I become Attorney
General.

One of the things we’re going to have to do, as an initial matter,
is to get a great Assistant Attorney General, a person who is
steeped in civil rights law, a person who’s respected, and a person
who will understand that the job he or she is going to be given is
going to be a tough one, and will be committed to revitalizing that
great Division. I think we can do it. I think we’ll also need the help
of the members of this Committee in terms of resources, oversight.
There are a whole variety of ways in which I think you could help
us, but that will be a priority for me.

Senator CARDIN. I appreciate that.

I want to just mention one example, in voting rights cases. The
record over the Bush administration, they brought zero cases on
behalf of African Americans for voting rights between the years of
2001 and 2006, yet they were there to defend the Georgia draco-
nian voter ID law that’s been called the modern day poll tax.

In my campaign for the U.S. Senate in the 2006 elections, there
were deceptive practices that took place in Maryland, and in other
States around the Nation, that were aimed directly at reducing mi-
nority participation in the elections. We asked the Justice Depart-
ment to take a look at those practices. Senator Schumer sent a let-
ter in, asking for action. Then-Senator Obama filed legislation to
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strengthen the deceptive practices laws to give the Justice Depart-
ment additional tools, if they need those additional tools, to make
it clear that we won’t tolerate those who are using campaign tactics
to suppress minority participation.

I would like you to review the laws that you have, the tools that
you have today, and come back to us and let us know whether you
have adequate tools available to you so that the Federal Govern-
ment can be actively involved to make sure that those types of
practices that took place in my State, and many other States
around the Nation—such things as sending out letters in minority
communities telling them that election day was the wrong day, to
try to keep them from voting—that you have the tools to make sure
that the full weight of the Attorney General, the Department of
Justice, can be used to prevent those types of activities.

Mr. HOLDER. Senator, I appreciate that offer and, should I be
confirmed, I will take you up on it. The needs are great in that Di-
vision. I hope the expectations are high, and I hope that we will
meet those expectations. This is a President-elect who is committed
to the very things that you’re talking about. This is an Attorney
General, or a person who could be the Attorney General, who
shares the concerns that you have.

Senator CARDIN. Well, again, I thank you for that.

I'll mention one other area that I think shows a disparity, a ra-
cial disparity, in our country. We’ve had a lot of discussion about
the crack cocaine issue. When you take a look at the statistics, Af-
rican Americans now serve virtually as much time in prison for
drug offenses as whites do for violent crimes; 37 percent of the peo-
ple arrested for drug violations, 59 percent of the convictions and
74 percent of those sentenced for drug offenses are African Amer-
ican, even though they represent only 15 percent of the people.

My point is this. We know we have disparities in our laws, we
know we have disparities in the way prosecution is centered, and
it’s very clear that’s true in regards to crack cocaine. We need a
strategy to make sure that we rid ourselves of those types of prac-
tices in this country. I don’t want to be soft on those who are vio-
1atin1§ our criminal statutes. I want to make sure that we are
tough.

Drugs are a huge menace to our society and I want to do every-
thing I can to make sure we have effective laws, but let’s make
sure it is fairly applied in this country. I would like to have your
commitment that you will work with us and come up with a strat-
egy where we can have, I think, a fairer system of justice, and a
tough system as well.

Mr. HoOLDER. I think that’s right. We have to be tough, we have
to be smart, and we have to be fair. Our criminal justice system
has to be fair. It has to be viewed as being fair. When I was a judge
here in Washington, DC, I saw, in the people who served on juries
here, a knowledge, a recognition that, at least in their minds, parts
of the criminal justice system were not fair, and you saw it in some
of the verdicts that I saw in cases that I presided over.

When I would speak to jurors afterwards and say, you know, why
did you vote this way in a case where it seemed to me the govern-
ment had all the evidence, that proved all the elements of the
crime, and they talk about inadequacies in the criminal justice sys-
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tem, disparate penalties, and say that, you know, I really am not
going to be part of that. And so I think those are the kinds of atti-
tudes that we have to recognize that are out there and come up
with a system, as you say, that is tough, smart, and fair.

Senator CARDIN. I have time for one more question, so let me re-
turn to the issue of torture for one moment. Your answers were
very strong, and I strongly support what you have said in regards
to torture. But I want to call your attention to one other area
which could be a concern, and that is the use of rendition, where
the United States has custody of individuals and turns them over
to other countries, where we know that they will, in fact, use tor-
ture as a means of interrogation.

The United States has entered into the Convention Against Tor-
ture. That convention provides that we should not expel, extradite,
or otherwise effect the involuntary removal of any person to a
country where there are substantial grounds for believing the per-
son would be in danger of being subjected to torture. Can you just
tell me, pretty clearly, that in your points about torture being ille-
gal in this country, that it would be wrong for the United States
to turn over custody of an individual that we have to a country
where we have reason to believe that they will use torture against
an individual that we transmit custody?

Mr. HOLDER. Let me try to state this as simply as I can: it sim-
ply should not be the policy or the practice of the United States of
America to turn over a prisoner, a captured person, to a nation
where we suspect or have reason to believe that that person will
be tortured. I've engaged in, as a U.S. Attorney, renditions—or-
dered renditions, but this was to bring people from a foreign coun-
try to this country for trial.

If we are sending somebody to a place where—England, Canada,
I don’t know, some place where we have some basis to believe peo-
ple will be adequately treated and fairly tried, we’re in a fun-
damentally different situation than sending somebody to a country
where we think they will be mistreated and will not be tried in a
fair system, and that should not be the policy or practice of our
great Nation.

Senator CARDIN. Again, I thank you for those clear answers.
They’re the ones that, at least, I wanted to hear.

And I just want to concur with Senator Graham and his com-
ments in regards to the way that we treat the people that we de-
tain, and I’d look forward to your confirmation as the next U.S. At-
torney.

Mr. HOLDER. Thank you, Senator.

Senator CARDIN. The next Attorney General.

Chairman LEAHY. Thank you very much.

We also have a former Attorney General, former Supreme Court
Justice, newly reelected Senator from Texas, who has been my
partner on Freedom of Information Act legislation. And because no
good deed goes unpunished, his caucus has now elected him to be
head of the Republican Senatorial Campaign Committee. I'm glad
you could have time, however, to be here. I recognize Senator Cor-
nyn from Texas.

Senator CORNYN. Thank you, Mr. Chairman. I mentioned to—MTr.
Holder, good afternoon.
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Mr. HOLDER. Good afternoon.

Senator CORNYN. Good to see you.

I mentioned in our conversations, Mr. Chairman, Mr. Holder and
I, about our shared commitment to open government issues and
Freedom of Information Act reform. I believe he agreed that open
government, more transparency produces greater public confidence
in their government and more accountability among public serv-
ants, and I don’t want to speak for you, Mr. Holder, but I think
you agree that you would work with us to open up the government,
to make it more transparent and more accountable. Did I represent
that correctly?

Mr. HOLDER. I would hire you as my lawyer.

[Laughter.]
You did—yes, exactly right. That’s consistent with our conversa-
tion.

Senator CORNYN. Senator Cardin did a good job asking about
things like rendition. It’s at the top of my list to think about. If we
closed Guantanamo Bay and a military tribunal or some other tri-
bunal determines that an individual is not guilty of a particular
war crime with which they’re charged and they’re ordered released,
if we closed Guantanamo Bay and put these detainees at Ft. Leav-
enworth, or somebody else, and their home country won’t take
them back, what do you propose we do with them?

Mr. HOLDER. That is a difficult question. It’s one that, I guess,
Senator Graham was talking about. At the end of the day, if we
have a basis to determine that a person is dangerous and we have
evidence that would demonstrate that that person is dangerous, I
don’t think that, given the Supreme Court decision in Hamdi and
the responsibility that I have as Attorney General of the United
States, should I be confirmed, for the safety of this Nation, that
that is a person who we can release. Now

Senator CORNYN. You’re aware that according to the Department
of Defense, about 61 detainees who've been released from
Guantanamo Bay have rejoined the fight against the United States
and our allies? And that would be the kind of danger that you
would want to protect our country from. Is that correct?

Mr. HOLDER. Right. We want to try to minimize that possibility,
while at the same time making sure that we are fair in making a
determination that somebody is dangerous, and then having peri-
odic reviews to make sure that that person remains dangerous. I
think if you do that, we are within our rights, and within the law,
to detain that person.

Senator CORNYN. Let me readdress—because of the nature of
these, I've been in and out. Forgive me if this is territory you've
covered before; it probably is. But as you know, on August 11,
1999, President Clinton extended offers of clemency to 16 terrorists
who are committed to gaining Puerto Rico’s independence by wag-
ing war on the United States. They had not shown remorse for
their crime and they had not even applied for clemency, yet the
clemency that was granted by President Clinton has been con-
demned overwhelmingly by both parties in both Houses of Con-
gress.
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I'm advised—and please, I'm asking this as a question. I was ad-
vised that, this morning, you called this clemency “reasonable”.
Could you explain why you think it’s reasonable?

Mr. HOLDER. Yeah. I thought—what I said was, I thought that
the President’s determination was a reasonable one, given the fact
that there was—that these people had served really extended peri-
ods of time in jail, given the fact that the nature of the offenses
of which they were convicted, they did not directly harm anyone,
they were not responsible directly for any murders.

But I think another factor is that we deal with a world now that
is different than the one that existed then. That decision was made
in a pre-9/11 context. I don’t know what President Clinton would
do now. I tend to think that I would probably view that case in a
different way in a post-9/11 world.

Senator CORNYN. How about in a post-New York Trade Center
bombing in 1993, attacks against our embassies in Africa, the
bombing of the U.S.S. Cole. Would those have been sufficient to
raise your concern about granting clemency, to acknowledge terror-
ists who did not even apply for clemency and who showed no re-
morse for their crimes?

Mr. HOLDER. As I was saying to Senator—I think it was Senator
Graham—that I think we as a Nation didn’t come to understand
that we were at war soon enough, that we waited, perhaps, until
the attacks in New York, Pennsylvania, and Washington on Sep-
tember the 11th.

And you know, hindsight is always 20/20. But I think that, look-
ing at the incidents that you have referenced, those—again, I can’t
speak to the present, but those, I think, might have had an impact
on—on my views.

Senator CORNYN. Did you recommend clemency for the FALN
terrorist to President Clinton?

Mr. HOLDER. Yes.

Senator CORNYN. Was that a mistake?

Mr. HOLDER. I don’t think it was a mistake.

Senator CORNYN. Well, let me rephrase that, in fairness to you.
You said, after 9/11 you would have viewed it differently. Post-9/
11, if you had it to do over again, would you do the same thing or
would you have declined to recommend it to the President?

Mr. HOLDER. That’s an interesting question. I think that I would
have viewed it differently. I think that the recommendation that I
might have made would have been different in this way. I think
I would have said either this is something we shouldn’t do, or to
the extent you want—or to the extent that there’s a desire to do
something and you're asking what my opinion is, that the sen-
tences should not be commuted to the extent that they were. I
think that’s where I probably would have ended up. I don’t think
I would have—I would not have ended up, I think, in the same
place that I was when that happened.

Senator CORNYN. You would agree with me that I—I assume,
after 9/11, the legally correct and appropriate way to address this
novel attack against the United States, and the fact that we—I
think you agreed with Senator Graham earlier that they should not
be treated—terrorism should not be considered just a mere crime,
but that the war against terror raised a number of novel legal
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issues that really we had not had to struggle with since World War
II, and even then it was far different than it is today.

I want to just ask you a hypothetical. Earlier, you condemned the
use of waterboarding. But you’re familiar with the ticking time
bomb scenario, and I just want to pose a hypothetical for you. Let’s
say, as Attorney General, you find out that there are terrorists who
have access to chemical, biological, or nuclear weapons and that
you have a detainee who is in possession of information that, if dis-
closed, would prevent those weapons from being detonated in the
United States, and thousands—maybe tens of thousands—of inno-
cent people being killed.

You would still refuse to condone aggressive interrogation tech-
niques like waterboarding to get that information which would,
under my hypothetical, save, perhaps, tens of thousands of lives?

Mr. HOLDER. Well, I think there are a couple of ways in which
I would look at that. One, I would not assume that because I would
say waterboarding should not be done, that that’s the only tool, the
only mechanism that we would have in our arsenal to try to get
that information from that person as quickly as we could.

I also think I'm not at all certain that waterboarding somebody,
torturing somebody, whatever we want—whatever technique you
want to use, is necessarily going to produce the results that we
want. What I've heard from the experts is that people will say al-
most anything to avoid torture. They will give you whatever infor-
mation they think you want to hear.

So, I'm not at all certain that, given the time sensitivity that I
assume we have in your hypothetical, that waterboarding that per-
son would necessarily give us the result that we want. And I think
we also have to understand that we have other things in our arse-
nal that we could use, other techniques that we could use that
would, I think, perhaps produce the result that we want.

Senator CORNYN. Well, of course, torture is illegal under inter-
national treaties and under our domestic laws. I've heard people
talk about torture in expansive ways, where things like sleep depri-
vation, other techniques that maybe you would employ as an alter-
native are considered torture to them as well.

But under my hypothetical, if that were the only thing standing
between you and the deaths of tens of thousands of Americans. You
would decline to use that interrogation technique in order to save
those lives, is that correct?

Mr. HOLDER. Again, I think your hypothetical assumes a premise
that I'm not willing to accept.

Senator CORNYN. I know you don’t like my hypothetical.

Mr. HOLDER. No, the hypothetical is fine. But the premise that
underlies it, I'm not willing to accept, and that is that
waterboarding is the only way in which I could get that informa-
tion from those people.

Senator CORNYN. Assume that it was.

[Laughter.]

Mr. HOLDER. See, given the knowledge that I have about other
techniques and what I've heard from retired admirals, generals,
and FBI agents, there are other ways, in a timely fashion, that you
can get information out of people that is accurate and will produce
usable intelligence. And so it’s hard for me to accept or to answer
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your hypothetical without accepting your premise. I don’t think I
could do that.

Senator CORNYN. One last question, quickly. You’re aware that
some of the techniques that are used, aggressive questioning tech-
niques, are used as a part of training by American military officers
and enlisted men as part of their own survival training, are you
not, sir?

Mr. HOLDER. Well, it’s my understanding—and I might be wrong
here—that we acquaint our people with those techniques so they
can have some familiarity, some understanding of what it is they
might face if they are captured by people who are far less—we’ll
put it out there—far less civilized, far less humane, far less conver-
sant with the rules of law and war, so that they understand that.
That is not necessarily because that’s done, it’s something that we
are condoning. It’s just to make them, to the extent we can, more
resistant to the techniques that might be applied to them.

Senator CORNYN. Thank you very much. Thank you, Mr. Chair-
man.

Chairman LEAHY. Thank you, Senator Cornyn.

Earlier today, the Assistant Democratic Leader from Illinois was
the senior and junior Senator from that State. He is back again as
just senior member. We noted here, Senator Durbin, in the hall
earlier, that your new colleague has been sworn in. I would also
note that he’s the chair of our Human Rights Subcommittee. That’s
a subcommittee that was created because of Senator Durbin’s long-
time interest in this subject, and he’s chaired it to great bipartisan
praise.

Senator Durbin.

Senator DURBIN. Well, thank you, Mr. Chairman. That was very
kind of you. I apologize for stepping out, but for the purpose noted,
was to add another Democratic vote, which, as the Whip of the
Democratic Caucus, I thought was a high priority for me, and for
our future President.

Mr. HOLDER. I would not argue with that, Senator.

Senator DURBIN. You’d better not.

[Laughter.]

Mr. HOLDER. I am honored that you're here today. I was present
for your opening statement. I reflected on it because I paid special
attention to this issue of torture. At times it has been a source of
torture politically for me, for some of the things I've said and ques-
tions I've raised. But I have felt from the outset that it really
struck at the fundamentals of who we are as Americans.

Arthur Schlessinger, Jr., the late historian, said that “No posi-
tion taken has done more damage to the American reputation in
the world, ever, than on the torture policy of this outgoing adminis-
tration.” It led me to vote against Attorney General Alberto
Gonzales, as well as his successor, Attorney General Michael
Mukasey. I felt that they were equivocal and, in the case of
Gonzales, had been involved in the formulation of that policy.

I listened to your opening statement, and in three words—in
three words—the world changed, as far as I'm concerned, because
you stated, without hesitation: “waterboarding is torture”. I can’t
tell you how many times Senator Whitehouse and I asked that of
the current Attorney General and we could never, ever get a
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straight declarative sentence. I think it’s important, important for
our country, important for our position in the world. I understand
Senator Cornyn’s questions. I think they are questions that every-
one who watches Jack Bauer in 24 would ask. Most Americans do;
I have. It’s a different scenario.

When we'’re going to draw values, principles, and laws, we have
to really be cognizant of the fact that you can always construct a
scenario that will challenge the foundation of any legal principle.
I think it is far better for us to stand by standards that have guid-
ed our Nation for generations and return to them now with this
new administration.

The Judge Advocates General are the top military justice lawyers
in America. I've asked them about the techniques other than
waterboarding: painful stress positions, threatening detainees with
dogs, forced nudity, mock execution. They told me that each of
those techniques is illegal and violates Common Article 3 of the Ge-
neva Conventions.

When I asked Attorney Generals Gonzales and Mukasey the
same question, they refused to respond. I think it’s only fair that
I ask you that question. Let me ask you that question directly: do
you agree with the Judge Advocates Generals, would it be illegal
for enemy forces to subject an American detainee to painful stress
positions, threatening detainees with dogs, forced nudity, or mock
execution?

Mr. HOLDER. I am not as conversant with those techniques as I
am with waterboarding. It’s something I really kind of focused my
attention on. And so I would not go so far as to say that those con-
stitute torture. I don’t know enough about them. On the other
hand, Common Article 3 requires that people—prisoners—be treat-
ed in a humane fashion, and so I would agree that the techniques
that you have described—I would agree that the folks in the Judge
Advocate General Corps are in fact correct, that those techniques
violate Common Article 3.

Senator DURBIN. So in your mind they cross that threshold and
become inhumane?

Mr. HOLDER. I believe that’s right.

Senator Durbin. I was interested in the questions asked earlier
about rendition. I won’t return to that issue.

I'm sorry that our colleague—we’re all sorry that our colleague,
Senator Kennedy, cannot be with us today, and when the new or-
ganizational chart comes out, for the first time in 46 years, he
won’t be on the Senate Judiciary Committee, and we’re going to
miss him.

One of the issues that he cared about dearly, and I shared his
concern, was the issue of immigration. I'd like to ask you a ques-
tion or two about that.

We’ve had decisions made, policies implemented by this adminis-
tration about the legal rights of those who are charged with being
in this country illegally. The so-called streamlining regulations of
this administration drastically reduced the time that immigration
judges devote to each case, increasing the number of decisions
issued with no written opinion and resulting in a huge backlog of
cases in the Federal appeals courts.
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Now, Richard Posner is a judge I know in Chicago; you probably
know Judge Richard Posner as well as I do. He is probably as con-
servative as they come. He and I get together for lunch once a year
and we talk about the issues before us, and he was unequivocal in
what he said about what’s happened as a result of these new poli-
cies.

He issued an opinion in which he concluded, “The adjudication
of immigration cases at the administrative level has fallen below
the minimum standards of legal justice.” That’s a quote from Judge
Posner.

What are your views on these questions about the streamlining
regulations, the administrative reviews, the delays, and the back-
logs? Do you believe that they have compromised the basic stand-
ards of justice in America?

Mr. HOLDER. I believe that in any proceeding in which the
United States is a participant, we have to be fair and we have to
be perceived as being fair, whether it is a criminal proceeding
where death is a possibility as an option for a convicted defendant,
or we're making a determination about what the immigration sta-
tus is of somebody.

We have to make sure that people are given, if not a technical
legal due process—all the technical legal due process that some-
body might get in a—in a trial, we have to make sure that, using
that word—that phrase expansively, that everybody gets due proc-
ess. We are true to ourselves, true to our Nation, true to who we
are as a people if we do that. We cannot hold ourselves out as bet-
ter than other Nations, and I think we are, unless we do those
kinds of things and commit ourselves to doing it. It’s not easy. It
necessarily means an expenditure of resources.

This is a difficult time for us, trying to figure out where limited
resources are going to go, and yet that in some ways is the ulti-
mate test. It’s an easy thing to adhere to your values in times that
are non-stressful, where the money is flowing. This is really the
test, when we are at war in a couple of places around the world,
when we have budgetary concerns. This is the test for America: are
you really who you say you are? I believe we are, and I believe with
the appropriate leadership, we can handle and deal with the issues
that you’re talking about.

Senator DURBIN. I trust that you will consider reviewing the poli-
cies and regulations that led to this current situation involving the
review of immigration cases.

Mr. HOLDER. I'll certainly do that. But more than that, what I'd
like to do is work with the members of this Committee to come up
with ways in which we are true to ourselves, true to our values,
3ndhcome up with the necessary resources so that we are able to

o that.

Senator DURBIN. I know Mr. Schumer asked you earlier about
this Mr. Schlossman, Bradley Schlossman, in terms of people he
hired in the Civil Rights Division of the Department of Justice. I
know he asked you the question of whether he was subject to pros-
ecution.

I'd like to ask you, I guess, a more practical question. According
to the Inspector General’s report, Mr. Schlossman hired 63 career
attorneys into the Civil Rights Division who had demonstrably con-
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servative or Republican Party credentials. He hired only two career
attorneys who were identifiable as Democrats. He clearly was ap-
plying some sort of ideological litmus test, in clear violation of the
Civil Service Reform Act.

So those 63 career attorneys in the Civil Rights Division com-
prise almost 20 percent of the entire workforce in that Division, so
they technically have Civil Service protection. They were appointed
to these positions, apparently in contravention of the Civil Service
Reform Act. What’s the recourse here? Are you forced to accept
those 63?

Mr. HOLDER. I'm not sure what the recourse is. But I don’t think
we should paint with too wide a brush who these people are, these
63 lawyers at the Justice Department in the Civil Rights Division.
I don’t know who they are. They could be very well-intentioned peo-
ple, dedicated to the mission of the Civil Rights Division. It doesn’t
mean, because they are conservative, because they are Republican,
that they should not have the jobs that they now hold. I think the
focus really ought to be on the mechanism that was used to get
them into the Department.

Senator DURBIN. I agree with that.

Mr. HOLDER. And what he did is deplorable. What he apparently
did in front of this Committee, according to the Inspector General,
by not telling the truth, is also deplorable. And as I indicated, I
think it was to Senator Feinstein, should I be confirmed as Attor-
ney General, I'm going to review the decision—determination made
by the U.S. Attorney’s Office here in DC—again, that I have great
respect for, but I'm going to review that determination to make
sure that their decision to decline prosecution was an appropriate
one.

Senator DURBIN. Thank you very much, Mr. Holder. Mr. Chair-
man, I yield.

Chairman LeAHY. Thank you very much. I would recognize our
friend from Oklahoma, Senator Coburn. Good to have you here.
You have waited here very, very patiently.

Senator COBURN. Happy to do it, Mr. Chairman.

Chairman LEAHY. Glad to have you here. Please, the floor is
yours.

Senator COBURN. Thank you.

Well, welcome, again. 'm sure we’re going to be here awhile.

A couple of things. I handed you a list of supposed wastes and
problems within the Justice Department that totals nearly $10 bil-
lion, and the reason I gave it to you is, is one of the things that
we worked on this past year, but was not funded, but the Justice
Department did have was a cold case initiative on unsolved civil
rights crimes. I'm just going to ask you for a commitment today,
whether we fund that or not, will you commit to make sure that
the intent of the Emmett Till Unsolved Civil Rights Crimes are ful-
filled?

You have plenty of money there to do it, even if we don’t fund
it. 'm looking for a commitment that that will become a priority
under your management of the Justice Department, whether we do
a good job of funding it or not. I think there’s plenty of money for
you to move around, both in terms of grants to States, and I'd like
a response on that.
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Mr. HOLDER. The fact that that initiative exists, that this Com-
mittee, that this Congress thought it important enough to devote
its attention to it, is an indication of this Committee, our govern-
ment, at its best. I actually believe that. Those are crimes com-
mitted a long time ago that, without the perserverence and the con-
science that I think this Committee demonstrated, could have been
forgotten. They are stains on our Nation’s history. There are still
raw feelings about what happened. And so, yes, you do have my
commitment.

Senator COBURN. Okay.

Mr. HOLDER. And TI'll figure out ways to try to move money
around.

Senator COBURN. Well, the commitment’s in the name of the
board, the Emmett Till board, and one gentleman in particular,
Alvin Sykes. We owe a great deal of gratitude to him. I tried to
make that a more efficient bill. I wasn’t able to do it. We all sent
out press releases, but it still isn’t funded and it still isn’t hap-
pening. What needs to happen, is it needs to happen; whether we
fund it or not, there’s plenty of move in there.

I want to go back to FALN, for a minute. Being from Oklahoma
and the tremendous tragedy we had there, and I've heard your
statements in terms of the reasonabless, why did not the weight of
the prosecutors and the victims’ families bear more on your deci-
sion in terms of thinking that that was a reasonable part? Tell me
how you came to this idea that it’s possibly reasonable.

Mr. HOLDER. I mean, I did factor that in to my determination.
You had two U.S. Attorneys who weighed in against it. Law en-
forcement was against it. There are obviously the feelings that vic-
tims had, and we took those into—I took—Ilet’s talk about me. I
took those into account and balanced that against the people who
were advocating for it, an impressive group of people.

Also looked at the nature of the crimes, the duration of the sen-
tences that they had served, and it seemed to me that on balance—
on balance. It was a difficult decision, but on balance—in a pre-9/
11 world, that the sentences that they had, substantial sentences
up to 19 years—16, 19 years, that that was—that was appropriate,
that the clemency petitions were appropriate. That was what—
those are the—those are the factors I considered.

Senator COBURN. So when we had our conversation together in
the office, which I enjoyed very much, you admitted to a couple
mistakes of judgment. But you would tell this Committee now, you
don’t think that was one of them?

Mr. HOLDER. No. I think we can certainly have a difference of
opinion about that, but I don’t think that what I did there was a
mistake in the same way that I would describe what I did in the
pardon—the Rich pardon matter as a mistake.

Senator COBURN. Yes. I just have to kind of think back and the
fact that if Terry Nichols were to get clemency right now, what
would the people of Oklahoma think? You know, here’s the co-con-
spirator in the Oklahoma City bombing, and under the same cir-
cumstances, you know—which, granted, there is some differences
in the case, but there’s not a whole lot of difference; one is aiding
and abetting versus commission of an act. So that is still worrisome
to me.
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I want to spend some time—I talked with you about the Heller
decision in my office. I believe the Second Amendment right—I be-
lieve the Supreme Court got it right. And I know your position on
it, and I know you have publicly stated that that’s the law of the
land now in terms of our individual right to hold and own a gun.

Post-Heller, can you kind of give me what your position is now?
You know, there’s a lot of publicity out there in terms of written
statements and previous comments about what you believe on the
Second Amendment. Tell me where you sit today, and more specifi-
cally with that thought, as Attorney General of the United States,
what you would do with that.

Mr. HOLDER. Well, I think that post-Heller, the options that we
have in terms of regulating the possession of firearms has—has
been narrowed. I don’t think that it has been eliminated, and I
think that reasonable restrictions are—are still possible. But any
time that we think about interact—or interfering with what the
Supreme Court has said is a personal right that has to be factored
in now, the Heller decision, and the Supreme Court’s view of the
Second Amendment. I don’t think that that means that we should
turn away from the efforts that we have made to make this Nation
more safe, to be responsible about—about guns and who has them,
how they are used.

I mean, our effort, for instance, to go after felons in possession
of weapons, I mean, should be as strong now as it was, you know,
pre-Heller. But I think that there is certainly—we’re in a different
world. I think we operated, for a good many years, with the as-
sumption that the Second Amendment referred to a collective right.
We now know that that is not the case. So we are still, I think,
going to have to grapple with that and understand what that
means, but I think it is a huge factor. It’s a major difference.

Senator COBURN. Let me ask you specifically. Much of your state-
ments in the past had to do with guns as far as sporting events.
Do you believe there’s any assurance given by Heller that, outside
of sporting use, there’s a right to own and hold a gun?

Mr. HOLDER. Outside of-

Senator COBURN. Utilization for sport, for hunting, for skeet
shooting, for target practice. Do you believe that there’s a right to
own a gun for other than hunting or sportsmen’s purposes?

Mr. HOLDER. I think, post-Heller, absolutely. That’s one of the
things we're dealing with in Washington, DC now.

Senator COBURN. What kind of common-sense gun regulations
would you like to see enacted?

Mr. HoLDER. Well, I agree with President-elect Obama, you
know, closing the gun show loophole, banning the sale of cop-killer
bullets, things of that nature. Those are, I think, the things that
we need to focus on. Those are the things I think have a law en-
forcement component to them. Those are the—those are the things
that I think are—are still viable in a post-Heller world.

Senator COBURN. Do you find any irony in the fact that you can
serve your country in the military at 18, but in some places we
would want to limit your ability to own a weapon until you're 21?

Mr. HOLDER. Well, I don’t—well, I guess there is—there’s a bit
of dissonance there. These decisions are made on a, I guess, a
State-by-State basis. I guess there is some dissonance there.
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Senator COBURN. Okay.

As Attorney General, will you make a commitment to defend
Heller’s holding that the Second Amendment protects an individ-
ual’s right to bear arms?

Mr. HOLDER. Sure. That is the law, as the Supreme Court has
given it to me.

Senator COBURN. Would you do so if the Supreme Court granted
cert in a case affecting or revisiting Heller?

Mr. HOLDER. I'm sorry. Would I?

Senator COBURN. Would you also defend Heller if the Supreme
Court were to grant cert in a case affecting or revisiting Heller?

Mr. HOLDER. Oh, I see what you mean. Well, I mean, you have
to examine the facts of the particular case and understand how
those facts fit under the Heller determination. But Heller——

Senator COBURN. Well, let’s assume it does.

Mr. HOLDER. Okay. Well, I mean, we follow—I'm a lawyer who
follows, you know, the doctrine of stare decisis. The Supreme Court
has spoken and, in viewing these new facts, one would have to take
into account, in a very substantial way because it is the ultimate—
the ultimate arbiter has said what the Second Amendment means
—have to take that into account in deciding what position the Jus-
tice Department would take. I mean, Heller is a significant, signifi-
cant opinion.

Senator COBURN. I'm sorry. I didn’t hear the last part of that.

Mr. HOLDER. I said Heller was a very significant opinion.

Senator COBURN. Yes, it is. It’s one I'm very happy about, as a
Second Amendment advocate and as somebody from Oklahoma.

If the court were to change, and yet Heller still holds and it was
challenged again, as the chief law enforcement officer of the coun-
try, you would be obligated to defend the stare decisis of Heller. Is
that true?

Mr. HOLDER. Sure. That would have to be something that would
take—that I'd have to take into consideration in determining what
the Justice Department’s position was on a new case, a new set
of—a new set of facts. That would be a factor. Stare decisis would
tell the Solicitor General—me—that you have to take into consider-
ation the fact of the Heller decision.

Senator COBURN. Right. I'm out of time. Thank you very much.
We’ll come back to this.

Mr. HOLDER. Thank you.

Chairman LEAHY. Incidentally, I do want to compliment the Sen-
ator from Oklahoma for his rendition of “Rocket Man”.

Senator COBURN. Thank you.

Chairman LEAHY. You will probably not move Elton John from
the charts, but you carried the tune better than the Chairman did.

Senator COBURN. Well, actually I'm a Beach Boy generation, so
it was a little hard for me to move to the other genre.

Chairman LEAHY. We'll do “Margaritaville” next time.

[Laughter.]

Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Mr. Chairman.

Mr. Holder, welcome to the Committee. I'm pretty much at the
tail end of a long and thorough, at least, first round of questioning.
I'd like to cycle back, first, to the beginning, just because of my re-
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spect and affection for the man, to remark on how pleased I was
that Senator Warner, who served here for so long and with such
distinction, for his first, I guess you could call it, official return to
the body that he served, really as an embodiment of both independ-
ence and dignity, two characteristics you share with him, chose to
do so to support your candidacy and to call all of us to the better
angels of our nature. I was touched and impressed. I know he’s not
here any longer, but I would like to say that for the record anyway.

On a more personal note, I want to say how impressed I am with
your kids. This has been a long episode for them. It is a lot less
exciting for them than it is for you to be here, and it’s a sign of
what a wonderful upbringing they’ve had at the hands of their
mom and grandmother, that they've represented your family so
well here today.

Mr. HOLDER. We will take into account the fact that they might
otherwise be at school right now.

[Laughter.]

Senator WHITEHOUSE. That’s right.

Chairman LEAHY. And I should note that, at some point after the
next break—well, obviously you do whatever you want to do, and
I should say I'll certainly give you extra time for this, I mentioned
to your mother that it’s part of the Constitution few of us under-
stand, that grandparents are required to spoil grandchildren, and
then the parents can deal with it afterwards.

Senator Whitehouse.

Mr. HOLDER. She’s a very constitutional—she’s a good constitu-
tional lawyer. She follows the Constitution quite well.

Senator WHITEHOUSE. We in the Senate have the good fortune
and privilege to be present at occasionally extraordinary moments.
One, for instance, was Senator Kennedy, who I'm thinking of
today—he’s not with us, but other people have mentioned him—
and his return to the Senator for the critical Medicare vote, where
he made such a difference after his diagnosis.

The year before, it was probably Senator Schumer’s hearing in
this Committee that brought Deputy Attorney General Comey be-
fore us to tell an appalling, an astonishing tale of the mission to
Attorney General Ashcroft’s beside. Deputy Attorney General
Comey and FBI Director Mueller, with their lights on, racing to the
hospital, pounding up the stairs to try to get there.

The FBI Director calling ahead to the agents by the stricken At-
torney General’s bedside, to tell them, whatever you do, don’t leave
this man alone in the room with the White House counsel and
Chief of Staff to the President. Don’t let them throw Comey out of
the room. Then after that, we've learned about the eyeball-to-eye-
ball confrontation between the Department of Justice and the
White House.

Jim Comey’s testimony was remarkable. I know he is a supporter
of yours, that he supports your nomination, and that he’s written
to us on your behalf.

What struck me was the personal nature of some of his discus-
sion of how lonely and exposed it felt to be that far out, under that
much pressure, standing on that principle.

I know you have been there as well. As a U.S. Attorney, you
were there when you indicted and convicted the Democratic chair-
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man of the House Ways and Means Committee, probably one of the
handful of most powerful men in this town. You were there again
as Deputy Attorney General when you cleared a special prosecutor
to go after a member of the cabinet of the President who appointed
you, and you were certainly there when you cleared the expansion
of the investigation of the President himself who had appointed
you.

If you don’t mind me asking you a personal question, can you tell
us a little bit about what you were feeling at those moments? And
in those moments if it was lonely, as I suspect it was, what were
your touchstones that gave you the courage and confidence to go
forward and continue with those difficult decisions?

Mr. HoOLDER. Well, I appreciate the question, Senator White-
house, and I'm sure you have felt those moments as well, having
been U.S. Attorney and having had to make those lonely decisions.

I think you go back to the beginning and why you took—why we
took—those jobs: you wanted to do the right thing. We swore to an
oath to uphold the law. If you’re going to be a good prosecutor, you
have to treat the facts that come before you, irrespective of the po-
litical party of the person who might be involved, the connection
they might have to you, personal or otherwise, the impact that it’s
going to have on the administration that you serve.

That is why the Attorney General is different and has to be in
some ways distant from the cabinet, even from the President that
the Attorney General serves. Personally, those were not necessarily
difficult decisions because it’s what I expected of myself and what
people who mean something to me would expect of me, not difficult
in that sense, but they were nevertheless ones that, after made, I
think you reflect on and you have feelings about the impact of
those decisions on the lives of people who you admire, people who
you have worked with.

It doesn’t give you any—any great sense of joy to have done
them, and yet it is what you're called on to do. It is what I will
do if I am fortunate enough to become the next Attorney General
of the United States, to make those kinds of decisions in the way
that I have in the past, lonely ones, as you’ve described them, but
the right decision. I think I’ve shown a capacity to do it in the past,
and a determination to do it in the future.

Senator WHITEHOUSE. Thank you.

Let me rattle off a few quick questions. The Bush administration
knocked down the firewall between the Department of Justice and
the White House, it limited conversations on cases to a very, very
small number of officials. I have many disagreements with Attor-
ney General Mukasey, but to his credit, he did rebuild that fire-
wall. Will you pledge to us to maintain it?

Mr. HOLDER. I will. I've been presumptuous enough that we have
actually started working on that, in anticipation for whoever might
be Attorney General—I'm not going to be so presumptuous there—
so that the communication between the White House and the Jus-
tice Department reflects that which Judge Mukasey—Attorney
General Mukasey has put in place and is consistent with what ex-
isted during the Clinton administration.

Senator WHITEHOUSE. The tainting—some would even say cor-
ruption—of the Department of Justice during the course of this ad-
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ministration has been both pervasive and systematic. It is my view
that, frankly, if we went down this Committee and everybody listed
something that bothered them that had happened, and you had
that whole list assembled, there would still be more.

In that regard, what process do you think is appropriate, coming
on—to use a sailing metaphor—as the new captain of the ship to
do a damage assessment, see what needs to be fixed, and that way
you can move on to other business, but you will know as the com-
mander of the Department that there is a process in place to make
sure that whatever has been left undone, that ought to have been
done, or whatever has been done that ought not to have been done,
is set right?

Mr. HOLDER. Well, I think you’ve set it out: an assessment has
to be done, and that assessment has already begun in the transi-
tion effort that is ongoing. Attorney General Mukasey, Deputy At-
torney General Phillip have been most generous in sharing infor-
mation with us, been honest with us, very frank with us in point-
ing out places that they think need special attention. I have to say
about those two gentlemen, that the only thing we were not given
was the luxury of time. I think that, given more time, they would
have done more.

But we're going to have time. Hopefully I will be one of the peo-
ple who have that time. It is incumbent upon those who will run
the Justice Department to do that damage assessment, what is—
given what has happened, where does the damage still exist, and
then come up with mechanisms to try to repair that. A lot of it will
be inspirational. There are a lot of people who are still down in the
Department. So, there—there has to be that kind of connection and
I think it’s going to have to be a personal connection.

I think, should I be confirmed, I'm going to have to spend a lot
of time walking the halls, getting on airplanes, and talking to peo-
ple in the field at the various U.S. Attorney’s offices and making
them feel a sense of mission, that the Justice Department is back
in the way that it traditional has been, as I said previously, under
Republican and Democratic Attorneys General and Presidents.

Senator WHITEHOUSE. Our distinguished Chairman was cour-
teous enough to say I could have a little more time, so let me tres-
pass on his indulgence with one final question. There has been
some discussion about the prosecution of false statements to Con-
gress. In addition to the recent OIG report about false statements
by Department of Justice officials to Congress, I have referred a
matter involving the EPA Administrator to the Department of Jus-
tice regarding false statements made to the Environment and Pub-
lic Works Committee. I think that, frankly, it’s been something of
a recurring problem.

In addition to asking you to review the District of Columbia U.S.
Attorney’s Office determination, I would ask you if you would con-
sider working with us on what might be appropriate prosecution
guidelines for such offenses, and what might be appropriate notice
or training to people who come before us about the obligation that
they take on when they testify, because I think people tend to for-
get that they’re here under oath. I think I've heard stuff that’s ev-
erything from simply slipshod to outright, cold-blooded lies.
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Mr. HOLDER. Well, I think there’s certainly an obligation on the
part of those of us in the executive branch to make sure that those
who testify on behalf of the agencies, that we lead, or could lead,
that there armed with all the tools that they need so that they can
acquit themselves in a way that we would expect them to. I think
that the point you make about training—testifying is not nec-
essarily something that comes to people naturally.

I've done this more than a few times, and I've got to tell you that
this process has still frightened me. And to put younger people who
have not done it before, you know, Senators, Congressmen like
yourselves without training them, without making them under-
stand the significance of what it is they are doing, without making
them understand what’s on the line, reflects poorly on people who
run those—run those agencies. So I will take that suggestion as a
good one and try to work with the people in the Department so
that what we have seen in the recent past is not replicated in the
Justice Department that we will have.

Senator WHITEHOUSE. I thank you, and I thank the distinguished
Chairman.

Chairman LEAHY. I thank you.

My friend, the Senator from Kansas, Senator Brownback, is here.
I'm going to yield to him. Then after his questions, we’ll take a
break and give everybody a chance to stretch. If the members of
the Obama family want to run hollering up and down the halls,
feel free. It'll probably get on the evening news, though.

Senator Brownback.

Senator BROWNBACK. Thank you very much, Mr. Chairman.

The nominee——

Chairman LEAHY. I meant the Holder family. I'm sorry.

Senator BROWNBACK. Mr. Holder, congratulations on the nomina-
tion. I do have a number of questions to ask you, but I want to con-
gratulate you and your family

Mr. HOLDER. Thank you, Senator.

Senator BROWNBACK [continuing].—For an extraordinary Amer-
ican journey, and it has been that.

I want to start off on Guantanamo Bay. One of the places that
people have talked about moving the Guantanamo Bay detainees,
is Ft. Leavenworth, Kansas, which is in my State.

Ft. Leavenworth does not want these detainees. If I could put it
any clearer to you, I would, but they do not want these detainees.
The reason they don’t want these detainees, is that it really gets
in the way of their primary mission, which is education. This is the
Command and General Staff College of the military. It’s at Ft.
Leavenworth. It’s a small base. It also has a disciplinary brig.

But it’s eight miles—an eight square mile base. It has no perim-
eter fence. It’s bordered on the Missouri River. It has a train that
regularly goes through about every 15 minutes. It has major
sources of terrorist target points that they could go at. But that’s
only one piece of it. The primary mission of Ft. Leavenworth is to
train the next generation of army and military leaders, and the
Command and General Staff College—Secretary Powell went
through this facility.

I just checked today and I'm looking at these numbers. We cur-
rently have 111 students from 91 different countries at Ft. Leaven-
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worth today. We have heard from students from Egypt, Jordan,
Saudi Arabia, and Pakistan, that they will leave the school if the
detainees come to Ft. Leavenworth. The point is, a number of Is-
lalrlnic countries don’t think these detainees should be held any-
where.

Then if you hold them at the same place that theyre training
their next generation of army and military leaders, they're saying
we're out of here, we’re gone. And so the people there on the base
are saying you are really messing with the primary mission, and
on top of that the relationships are built there often between army
officers, our army officers and ones from Pakistan, Saudi Arabia,
Kuwait, key relationships in the ongoing war on terrorism. If you
hurt that by moving detainees to a place at Leavenworth that’s not
fit anyway to move this, this is a big hit.

I would just plead with you really to look at the specifics. I heard
your clear statement earlier that you’re closing Guantanamo, but
the physical plant doesn’t fit and the mission is significantly
harmed if these detainees are moved to Ft. Leavenworth. I would
hope you would conduct an open and a very clear process before
any are moved anywhere, particularly looking at a place like Ft.
Leavenworth.

Mr. HOLDER. Senator, I will pledge to do that. There is a review
now that is under way to try to figure out what might happen with
whatever the number of people are who might have to—have to be
moved once that assessment of what the population at
Guantanamo looks like. You have raised some very, very important
points. The inability to—to have people from Islamic countries
leave and then cut short that interaction that they might have with
our military, is really something that, over the long term, could
harm the interests of our Nation. So, that factor will be one that
I will take back to the discussions that we are having. I think that
is a—that’s an extreme—that’s—not that it’s not something I'd
heard before, but I think that is a very important point.

Senator BROWNBACK. It’s a big issue for them. I've spoken to Sec-
retary Gates and the Chairman of the Joint Chiefs about this as
well.

Last Congress, Senator Kennedy and I successfully worked to
pass a Prenatally and Postnatally Diagnosed Conditions Act, and
there’s no reason I would expect you to know about that bill. But
what it was targeted at, was to provide an adoption list for children
born with Down Syndrome. Right now, if you do the in-utero test
for Down Syndrome, 80 percent of the children are aborted. Both
Senator Kennedy and I thought that was a real tragedy. What we
need to do, is to try to figure systems to try to encourage that they
be born. This is a very tough situation. If you can’t handle it, there
are people that want to do this rather than killing the child.

Then we also put in that there would be current information put
forward about life expectancy of Down Syndrome children condi-
tions for early treatment. We're both very proud that we could get
this on through. The Kennedy family has been great on working
with people with disabilities, and I was delighted to partner with
him on it.

The thing I find extraordinary is that the Americans With Dis-
abilities Act, part of which Justice Department will be enforcing,
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applies and protects people with disabilities, yet we tend to not
apply it but at a certain point of life, and the children tend to be
killed before it gets applied to them.

I would hope you would review within the Department of Justice
when you would apply the ADA, the Americans With Disabilities
Act. T know there are other agencies that have jurisdiction, and
maybe primary jurisdiction ever this, but that you would look at,
when do we apply the ADA? I don’t know if you’re familiar with
that or if you could make a point of view on it.

Mr. HOLDER. I think the—at core, what you’re talking about are
very personal, difficult decisions that people have to make.

Senator BROWNBACK. I'd say a very legal question on your part.

Mr. HOLDER. But I think the legal determination is based on
what the Supreme Court has said. In essence, our personal decision
is tied to the right to privacy. I think that the legislation that you
described, that you worked on with Senator Kennedy, is admirable,
the possibility of adopting Down’s children, that’s obviously a won-
derful thing.

The application of the statute that you mentioned, in a—I guess
a prenatal sense, I just don’t know what the impact of that would
be on——

Senator BROWNBACK. Can you see the disconnect here? If that
child gets here, it’s protected and has the ADA apply. If it doesn’t,
60 to 80 percent are killed. I would hope you would look at that
and say that this should be applied at an earlier point, because
clearly the intent is to protect this child, not to kill it.

Finally, I want to get into this, and I hope we can get into it
more in the second round. I look at your background, and much of
it which I find very impressive and admirable. The Marc Rich case
really bothers me. I look at this, and a guy that renounced his U.S.
citizenship and works with Iran in weaponry that maybe even is
being used against our allies in the Middle East and is a fugitive,
and then you allow this to move on forward.

I just—that one just seems to me to be really extraordinary.
When I go through the factual setting of it—and you’re a thorough
lawyer. You wouldn’t be where you are today if you weren’t a thor-
ough lawyer. This case just screams out at something that it seems
like you would push back aggressively against. And then it has the
political connections to it as well.

One of the things I've been very troubled about lately is the num-
ber of political corruption cases we've had going on in the United
States, and you’ve had several recently. Then this one has a con-
nection where his former wife is giving money to the President’s li-
brary, where this is going through at the last minute. I just think
it undermines confidence in the overall system. I haven’t heard yet
really a satisfactory explanation to me from you about how you let
that one go through, given the nature of this case.

I ask, Mr. Chairman, for the record that the letter dated January
12th of this year from the—this is detailing what the House com-
mittee had put forward, sent by Congressman Dan Burton, be en-
tered into the record, that goes through some of the specific dates
and the hearing—the lengthy hearing that the House did on this.
I just, I look at all those things and that just—that one seems to
be really out of stream, given the thoroughness that you’ve oper-
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ated with in the past, and it seems to have a lot of political connec-
tions to it and it really troubles me.

Mr. HOLDER. Well, as I indicated in my opening statement, and
I think in response to questions put to me by Senators Specter and
Hatch, I made mistakes in that matter. One thing I want to make
clear though, with regard to this notion of political connections, I
was not aware at that time about these contributions or the ties
that existed between Mr. Rich’s wife and other people in the Demo-
cratic Party, things of that nature.

With regard to questions about the facts, and some of the ones
that you have mentioned, that was one of the mistakes I made. I
did not acquaint myself in a way that I should have about all that
existed in the files about—about Mr. Rich. I think if I had done
that, I would have come up with a different determination.

But that is one of the things that I have said consistently during
Mr. Burton—Congressman Burton’s hearings, in interviews that
I've done, and before this Committee today, that that was one of
the mistakes that I made. I think, as I've also said, that my record
should be viewed in its entirety as you make your determination
as to whether you think I'm fit to serve as Attorney General.

This matter in which I made mistakes, I think, should be con-
trasted with a whole host of other decisions that I've had to make
where I think I got it right, which is not to minimize. I don’t mean
to do that. I'm not minimizing the mistakes that I made there. But
I do think that—I will hope—that will be placed in the appropriate
context.

Chairman LEAHY. The Senator from Kansas had asked consent
for a letter to be introduced in the record. I apologize, I didn’t hear
that, and of course it will be introduced in the record.

[The letter appears as a submission for the record.]

Chairman LEAHY. Senator Hatch, you wanted to say something
before we recess?

Senator HATCH. I'll be very short, Mr. Chairman.

Mr. Holder, you’ve acquitted yourself well. First of all, I support
you and believe that you should be supported. But let me just
make this one comment. And I won’t make it in the form of a ques-
tion, I just want to see what you think.

First, as you may have heard today, the FISA Court of Review
released its earlier decision that the Protect America Act of 2007,
which allows warrantless foreign intelligence surveillance, is con-
stitutional. I know hat everyone will have to study the decision, but
I wanted to note with particularity the court’s holding: “We hold
that a foreign intelligence exception to the Fourth Amendment’s
warrant requirement exists when surveillance is conducted to ob-
tain foreign intelligence for national security purposes and is di-
rected against foreign powers or agents of foreign powers reason-
ably believed to be located outside the United States.”

Now, this is a very significant decision. Mr. Chairman—and your
answers to me earlier seemed to be consistent with this decision,
that you're willing to be bound by the Constitution, and I knew you
would be and I appreciate you saying that.

Mr. Chairman, I ask consent that an article from today’s New
York Times, written by Eric Littwell, about this decision entitled
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“Intelligence Court Rules Wire—Tapping Power Legal”, be put in
the record at this point.

Chairman LEAHY. Without objection, it will be.

[The article appears as a submission for the record.]

Senator HATCH. And Mr. Chairman, if I could just add one other
thing. This is difficult for you to go through, but it’s important. I
just want you to know that I’'ve been carefully monitoring this; I've
been here part of the time and not here part of the time. But I look
forward to you being confirmed and serving in this really, really
important position. I hope that you’ll do it in a nonpartisan way,
which I think you will. I hope that the mistakes of the past will
have influenced you even further towards being a great Attorney
General, and that’s what I'm expecting of you.

Thank you, Mr. Chairman. I said I'd be less than a minute, and
I'm sorry if I went over.

Chairman LEAHY. I thank you, Senator Hatch, for your comment.
We've worked together on these matters for many years. One of the
things that was said while you were out following discussion by
Senator Graham, is Mr. Holder’s willingness to sit not just in for-
mal meetings, but to have some informal gatherings on some of
these issues with both Republicans and Democrats.

I've always felt that law enforcement should not be a matter—
you don’t look at law enforcement and say that a crime is a Repub-
lican crime or a Democratic crime. If you've got a crime and a vic-
tim you don’t ask what their political parties are, you ask how you
go about helping the victims and catching the criminal. Both Re-
publicans and Democrats, I've been told, after your comments, have
said to me they intend to take you up on that.

We'll stand in recess subject to the call of the Chair.

[Whereupon, at 3:45 p.m. the hearing was recessed.]

AFTER RECESS [4:07 p.m.]

Chairman LEAHY. Thank you, all.

Again, one of the things I've heard universally out here, Mr.
Holder, is how great your children have been. I'm glad to see you've
mercifully given them a break.

We have a longstanding and valued member of this Committee,
who’s the senior Senator from Iowa, and he’s justifiably proud to
have been the person who authored the False Claims Act, the mod-
ern version of it. I know you've worked in that same area, Mr.
Holder.

You have not had your first round, is that correct?

Senator GRASSLEY. That’s right.

Chairman LEAHY. It seems like it was so long ago that we start-
ed. But go ahead. I'll yield to the senior Senator from Iowa so he
can have his first round.

Senator GRASSLEY. Mr. Holder, first of all, obviously I haven’t
given your Department the attention I should today and been here
all the time, because I'm Ranking Member on the Senate Finance
Committee and we had four hours of discussion before we passed
out a bill dealing with the Children’s Health Insurance bill. So
that’s where I've been. I'm senior Republican there and I had to be
there, so I'm sorry I missed. I hope I'm not repetitive, but if I am,
please forgive me.
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The L.A. Times recently reported that you urged pardon attorney
Roger Adams to change his recommendation against clemency for
Puerto Rico terrorists to a recommendation in favor of clemency for
at least some of them. Then after Roger Adams resisted, you di-
rected him to draft a neutral options memo. I'd like to show you
an FBI surveillance video secretly recorded in a Chicago apartment
and ask you some questions. This chilling video shows Edwin Cor-
tez and Alejandro Torres.

These were two of the terrorists who received clemency from
President Clinton after you directed that the Justice Department
change its recommendations. The video shows Cortez and Torres in
the process of building a bomb. Were the two terrorists in this
video in the group that you asked the pardon attorney to draft a
positive recommendation for?

Mr. HOLDER. Senator, I can’t answer that question. I don’t have
the records in front of me. I don’t know the names of the people
who were among that group of 15, I guess. I don’t know the answer
to that.

Senator GRASSLEY. Okay. Well, as I said, their names were
Edwin Cortez and Alejandro Torres.

At the time you directed the pardon attorney to draft a neutral
options memo, had you ever seen this video before?

Mr. HOLDER. No. I've not seen this video before.

Senator GRASSLEY. And you were aware that the video existed?

Mr. HOLDER. I think I've seen it in some news accounts in the
recent past, like in the last week or so, something like that.

Senator GRASSLEY. Were you aware that after this video was
taken, a search of the apartment led to the seizure of 24 pounds
of dynamite, 24 blasting caps, weapons, disguises, false identifica-
tion, and thousands of rounds of ammunition?

Mr. HOLDER. I can’t say that 'm aware of that specific fact. I did
know that the people who were a part of that group, for lack of a
better term, had access to, had been captured with, explosives. I
don’t know the amounts or whether it was in connection with this
particular thing.

Senator GRASSLEY. Were you aware that the FAL and terrorists
threatened to kill the judge at their sentencing hearing?

Mr. HOLDER. That one, I'm not—I’'m not aware of that.

Senator GRASSLEY. Okay. Well, these are facts that I believe. So
let me ask you this: if you don’t think that before the President de-
cides to overturn the sentences of people like those in this video
that were doing the things that I said they were doing, that the
Justice Department ought to make sure that he is aware of the im-
portant facts like these?

Mr. HOLDER. I'm sorry. The question was?

Senator GRASSLEY. Yes. The question is, don’t you think that be-
fore the President—a President, in this case, President Clinton—
decides to overturn the sentences of people like those in the video
that we just showed doing what I said that they were doing, that
the Justice Department ought to make sure that the President is
aware of the important facts like these that I just stated?

Mr. HOLDER. Yes. If the pardon process, the clemency process is
working well, the President should have before him all of the rel-
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evant facts so that he can make an appropriate determination,
using the power that he has, fully informed.

Senator GRASSLEY. Yes. Well, then let me get on this case to
what I believe you said and how you characterized it. In light of
all that we’ve discussed here, did you believe that it is fair to char-
acterize Cortez and Torres as “non-violent” and therefore deserving
of clemency?

Mr. HOLDER. I'm not sure I ever described them as non-violent.
What I said before was that—and I'm not —I don’t know if these
two are the individuals who are part of that 15 of that group. What
I said is that—said with regard to the group of 15, none of them
had, themselves, been directly linked to a murder or directly linked
to a crime that involved an injury to somebody. Crimes of violence
can be defined in a whole variety of ways that don’t necessarily in-
volve injury to a person. Some drug offenses are considered crimes
of violence, even though a person has not been hurt. So the distinc-
tion I made was the way in which I phrased it at the beginning
of the day, I guess, and throughout the day.

Senator GRASSLEY. Yes. Well, earlier today you said, in response
to a question from Senator Sessions, that the people who received
clemency didn’t actually hurt anyone, and that you thought that
granting them clemency was reasonable. But isn’t it true that the
only reason that the people in the video didn’t hurt anyone is be-
cause the FBI caught them before they got a chance to do their
damage?

Mr. HOLDER. Yeah, that might be so, but that is, nevertheless—
you know, it’s a difference between, let’s hypothetically say, be-
tween murder and attempted murder. If some—there’s an inter-
vening act that stops the person from committing the crime that
they wanted to do, the person’s intent is certainly nefarious and
worthy of punishment, but the ultimate crimes are fundamentally
different ones.

Senator GRASSLEY. On another pardon, I know that Senator
Specter has gone through the Rich pardon, but I have some details
that I'd like to ask as well. In addition to being an unrepentant fu-
gitive who had renounced his U.S. citizenship to avoid justice, Marc
Rich was also a billionaire tax cheat. Speaking as Ranking Member
of the Finance Committee where we talk an awful lot about tax gap
and make sure that the tax laws are effective, it bothers me that
giving Rich a “get out of jail free” card happens, and that’s espe-
cially offensive to me.

You have admitted to poor judgment in your handling of this
case. However, it is hard for many people to accept a general state-
ment of regret because Rich was so obviously undeserving, and be-
cause all that money that his ex-wife gave to political leaders just
before the pardon made it look like it was a very corrupt operation.

I'd like to hear what you have to say to those people who think
“I made a mistake and I'm sorry” just isn’t enough. What specific
facts or legal considerations led you to be “neutral leaning favor-
able” to the Rich pardon? Was it a decision you made on fact, the
law, or political considerations?

Mr. HOLDER. The mistakes that I made in the Rich matter, as
I—I think I said earlier, all involved the fact that—a wvariety of
things. Among them, I should have been more informed about Marc
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Rich and—and his case. I was not. I should have kept the people
who were involved in the prosecution in the Southern District of
New York—good lawyers—and people at main Justice who were in-
volved in the pardon process—I should have kept them involved. I
assumed that they were. I found out later that they were not.

With regard to the political stuff and the money going back and
forth between, I guess, Rich’s wife or supporters, whatever, that, I
did not know about. That did not enter into the decision or the ac-
tions that I took. With regard to the question of what my rec-
ommendation was, when I said “neutral”, as I've testified, I guess,
eight, nine years ago at this point, neutral was an unartful way of
saying I don’t know enough about this case. I should have used dif-
ferent words, I suppose.

When it’'s—you talk about leaning towards favorable, what peo-
ple frequently do not put to the end of that phrase is what I said,
was neutral leaning towards favorable if there was a foreign policy
benefit that might be gained, and that was on the basis of the
Prime Minister of Israel weighing in and supporting the pardon. I
didn’t say that I'm saying we should do this pardon. I said, look,
if there is a foreign policy benefit, that somebody else will have to
make the determination. If there is that, then that might be some-
thing that would make me think that this is something we ought
to consider.

Senator GRASSLEY. If the attorney for Rich had been someone
that you had no relationship with rather than former White House
counsel Jack Quinn, would you have been as sympathetic to his
case as you were?

Mr. HOLDER. I wasn’t sympathetic to the case. All I did with re-
gard to Mr. Quinn, as I've done for any number of lawyers, initially
was to try to set up a meeting that he wanted to have with people
in the Southern District of New York to review his case. The law-
yers in the Southern District of New York refused to do that, and
that was the end of it. I didn’t pressure anybody, I didn’t question
their judgment. I might have done it differently, but it was their
case. They made the decision not to do it.

When it came to the pardon component of this, I had, I think,
two conversations with Mr. Quinn, one in November, another one
on that last night in January. I wasn’t particularly sympathetic. I
didn’t do anything to try to make this—this pardon happen. I cer-
tainly didn’t perform as well, I think, as I should have, and had
I performed as well as I was capable of doing, I might have done
something more. I think I would have done more to try to prevent
ﬂ:, but I didn’t do anything affirmatively to try to make the pardon

appen.

Senator GRASSLEY. Well, I think maybe you just stated a partial
answer to this next question, so let me—but let me ask it anyway.
What do you think was your biggest mistake in the handling of the
Rich pardon? And please be very specific about what you think you
should have done differently.

Mr. HOLDER. Yeah. I should have made sure that I was better
informed, that I knew more about the facts, about the underlying
case, about the history of Mr. Rich. I should not have spoken to the
White House and made the statements that I made without having
had all of that knowledge. I should have ensured that the involved
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lawyers were actually a part of the process instead of assuming
that they were. I think those are the mistakes that I made in con-
nection with the Rich matter.

Senator GRASSLEY. Yes.

Chairman LEAHY. Thank you.

Senator GRASSLEY. Did we get 10 minutes or 2 minutes?

Chairman LEAHY. Yes. You had 10.

Senator GRASSLEY. Well, it started out—if I had 10 then I had
10, and I'll quit. But I thought it was five. Five registered.

Chairman LEAHY. In the second round it'll be five minutes each.
I'll begin the second round. I've been told there are some that
wanted—did you have another short question you wanted to ask?
I'll try and accommodate you.

Senator GRASSLEY. No. I think if he finished answering this
question, you looked at me and I looked away from him. But if you
finished answering the question

Mr. HOLDER. I was done.

Senator GRASSLEY. Okay. Then I'll put it in the record.

Chairman LEAHY. Okay. Thank you.

[The information appears as a submission for the record.]

Chairman LEAHY. The Freedom of Information Act, or FOIA,
something that Senator Cornyn and I have worked on, establishes
a statutory presumptive disclosure of information in the possession
of the Federal Government. Actually, it places a burden on the gov-
ernment to justify if they’re going to withhold anything from the
American public. When requesters think they’ve been wrongly de-
nied, of course they can sue and the Justice Department defends
agencies in those lawsuits.

Now, each new Attorney General traditionally establishes what
the ground rules are going to be on FOIA. Attorney General Reno
urged departments to disclose, err on the side of disclosing, unless
there was foreseeable harm. The current policy we’re using now
was issued by then-Attorney General John Ashcroft, reversed the
presumption of disclosure to non-disclosure, by telling Federal de-
partments and agencies the Justice Department would defend their
action in not disclosing it. They could make any kind of a—legal
argument.

Will you review the FOIA policies and practices, and if you do
review them, will you do it at least with the consideration to re-
opening the kind of openness—or to reestablish the kind of open-
ness that FOIA was intended?

Mr. HOLDER. I will pledge to do that. I don’t know exactly how
the administration is going to be structured and what traps I
would have to run through in order to actually promulgate the pol-
icy, but that which Attorney General Reno—her policy, I think, is
the way—the place where we ought to be, and that would be what
I would be working towards. My thought would be, my guess would
be, that the administration will—would support that.

Chairman LEAHY. Much of the legislation I've worked on, in a bi-
partisan way, I might say, has been to improve the criminal justice
system, improve and increase DNA testing, for example. The Jus-
tice For All Act, passed in 2004, included the Innocence Protection
Act. T worked with former Republican Congressman Ray LaHood,
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Democratic Congressman Bill Delahunt in the House, both former
prosecutors.

A key part was the Curt Bloodsworth post-conviction DNA test-
ing grant program, the idea being we didn’t want an innocent per-
son in prison or on death’s row, but at the same time, as former
prosecutors, we didn’t want to see an innocent person go to jail,
knowing that that meant the guilty person is still out loose and
could commit the same crime over again.

The Justice Department has been slow, ineffective, and some-
times obstructionist in implementing these programs. They put up
barriers. They resisted funding key programs. The fact of the mat-
ter is, it’s something that works well for both prosecution and de-
fense. Will you work with me and others in the Congress in both
parties to see that the key DNA testing programs are effectively
funded and implemented?

Mr. HOLDER. I look forward to that, Senator. The Justice Depart-
ment—we in the Justice Department have not only a responsibility
for trying to solve crimes and convict people who committed them.
The Justice Department, unlike maybe the responsibility that I
think defense attorneys have, they have a more unique function,
we have—and especially those of us who potentially are in charge
of the Department—have a responsibility to the system.

And to the extent we can have tools that are made available to
acquit people, exonerate people, as well as find them guilty, those
things should be supported. I was—that’s what I was talking
about, I think, earlier with Senator Kyl. I agree with what he said
and what you’re saying, that there is a need for technology.

Chairman LEAHY. We also have the Debbie Smith DNA backlog
reduction program to reduce the backlog of untested rape kits and
all. These are all things that we should work on. It'll make law en-
forcement go better. It'll also not only will keep innocent people
from going to jail, but it'll make it more effective and we’ll get the
actual person who committed the crime so they’re not out there
where they might commit the crime again.

Just like enforcement of the Violence Against Women Act. Will
you make enforcement of this a priority, including enforcement in
Indian country?

Mr. HOLDER. Yes, I will. It has been something that has been of
importance to me since I was the U.S. Attorney here in Wash-
ington, DC. I started a domestic violence unit in the U.S. Attor-
ney’s Office in DC, having witnessed the crimes and the assaults
that—and the unique problems that these cases present while I
was a judge here in Washington, DC. I took the concerns that I
saw, that were generated by what I saw as a judge, into the U.S.
Attorney’s Office and started a domestic violence unit. And so I
would be more than happy to work with you on that.

Chairman LEAHY. And lastly, many of us in both parties worked
very, very hard to reauthorize the Voting Rights Act. We do it for
everybody, black, white, Hispanic, whatever they might be, poor,
rich, to make sure that the right to vote in this country is given
to everybody. Now there’s a direct appeal to the Supreme Court on
that. I remember standing proudly—Senator Specter and I both
stood proudly—with President Bush when he signed the reauthor-
ization.
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Will you, if you are Attorney General, defend the constitu-
tionality of the Voting Rights Act reauthorization before the U.S.
Supreme Court?

Mr. HOLDER. Yes. The Justice Department has as a matter of
policy the obligation to defend Federal statues. I can’t think of a
statute that my Department of Justice, should I be confirmed,
would be more proud to stand behind.

Chairman LEAHY. Thank you.

Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

With only a five-minute round, I'll try to be brief on the ques-
tions and I’'d appreciate your being brief on the responses.

You testified, Mr. Holder, that you were not intimately involved,
only a passing familiarity, with the Marc Rich case, yet the record
shows that you met or talked to Quinn on October 22nd, 1999, No-
vember 8th, 1999, January 18th, 2000, February 28th, 2000, No-
vember 17th, 2000, November 21st, 2000. Do you stand by that tes-
timony, that you were not intimately involved, only had a passing
familiarity with that matter?

Mr. HOLDER. Yes. The conversations that I had with him dealt
with—I think, certainly the beginning part of it—the question of
whether or not he was going to get a meeting with the U.S. Attor-
ney’s Office in the Southern District of New York. When it came
to the actual pardon, I think I had two contacts with him: one in
November, one in January. I never had a detailed conversation
with Mr. Quinn about the facts of the case, and I have said that
that is a mistake, that I had—you know, I should have either had
that conversation with him, or independently I should have ac-
quired sufficient knowledge so that I could have acted in a better
way.

Senator SPECTER. Well, that doesn’t sound like a passing famili-
arity to me, but we’ll let that stand.

We came to the point as to whether you made any inquiry. Ac-
cording to the testimony of Roger Adams, the pardon attorney, he
called you at 1:00 a.m. on January 20th because he was concerned
that a pardon might be given to Marc Rich. You testified this
morning, when I asked you about all of these sordid details about
Marc Rich, about trading with the Iranians during the hostage cri-
sis, oil for arms, hand-held rockets, dealing with the Soviet Union
and Namibia and apartheid government in South Africa in ex-
change for Namibian uranium.

That was certainly an opportunity, when Roger Adams, the par-
don attorney, called you—he opposed the commutation of Rich—the
pardon of Rich—to find out what the facts were. When he called
you at 1:00 a.m., wasn’t that a pretty clear-cut signal that he was
very concerned to have called you at home in the middle of the
night, and an occasion for you to say, well, what’s up here, Mr.
Adams? What are you so concerned about? And then you would
have found out about all of these facts.

Mr. HOLDER. Well, I suppose that could have happened. The
call—as I remember, the call with Roger at that time was to inform
me—he might have actually called me at 11:00 in addition to that.
I'm not sure. I think he might have. But the call from Roger, I
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think, was to tell me that the Rich pardon had gone through, or
that Rich and Pinkus Green were on the list.

The way I viewed those calls at that point, I thought we were
dealing with a fait accompli, that the President of the United
States, on the last day in office at 11:00 at night, or whenever it
was I got that call, had made up his mind and that the decision
was a final one. I didn’t expect that I would have the capacity to
turn President Clinton’s mind around that late in the administra-
tion. I mean, this was the last night of his administration.

Senator SPECTER. But you were on the record as saying “neutral
leaning favorable.” There has been a waiver of privilege on these
pardon matters, according to a letter from David Kendall to Con-
gressman Dan Burton.

Did President Clinton talk to you about the Rich pardon?

Mr. HOLDER. I never spoke to President Clinton about the Rich—
Rich pardon.

Senator SPECTER. You've been questioned extensively about the
FALN, and in the context of your testimony that you have tried to
follow—respect career professionals. On the FAL matter, according
to the L.A. Times, January 9th, 2009, Mr. Holder instructed the
Pardon Attorney’s Office to “effectively replace the Department’s
original report recommending against any commutation with one
that favored clemency for at least half the prisoners.” Mr. Adams
told the L.A. Times that he responded to Mr. Holder “of his strong
opposition to any clemency in several internals memos of a draft
report recommending denial and in at least one face-to-face meet-
ing, but each time Holder wasn’t satisfied.”

Well, Mr. Holder, if you wanted to make a recommendation of
clemency, why didn’t you have the directness to do so on your own
without seeking the cover of the pardon attorney, who had told you
he was against it? Why submit a second request for a report after
there has been opposition registered?

Mr. HOLDER. All I asked Roger Adams to do was his job. The re-
sponsibility was—what I asked him to do was to draft a memo that
went from me. The memo did not go from Roger Adams or from
anybody else. The name that is on the memo is mine. It is a rou-
tine thing for the Deputy Attorney General to ask people who work
for him to prepare memoranda——

Senator SPECTER. But he had told you he was opposed to it and
you go back to him and say change it, I want you to recommend
clemency for at least half of these people. Why do you place the
burden on him to give you cover if you want to make a rec-
ommendation of clemency?

Chairman LEAHY. The Senator’s time is up, but go ahead and an-
swer the question.

Mr. HOLDER. Well, I'm not asking for cover, I'm asking him, as
I said, to do his job. And I would not get cover, given the fact that
the memorandum went from me. My name is on that memorandum
so that anybody can look at that and say, well, now, who made this
crazy decision? You look at it, it says from the Deputy Attorney
General to the President. Eric Holder’s name is on it. Roger Adams’
name is not.

Senator SPECTER. Okay. One more? One more, Mr. Chairman?
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Chairman LEAHY. Senator Kohl wanted to ask his five minutes
and then go to vote. As soon as he finishes that, if you want to ask
one more question, go ahead.

Senator Kohl.

Senator KoHL. Mr. Holder, if confirmed, you'll be responsible for
a budget of nearly $26 billion. As you know, your allocation of that
budget will provide us with some insight into your priorities.

Over the past years, we saw a concerted effort by this adminis-
tration to sharply reduce Federal funding for local law enforce-
ment, something that deeply troubled many of us. Funding for
proven, effective programs like COPS, Byrne, and juvenile justice
have been decimated. Last year, the President’s budget requested
a 60 percent reduction for State and local law enforcement pro-
grams, which was below its already inadequate levels of prior
years.

As a result, vital services to our communities have been cut, po-
lice departments have had to down-size, local prosecutors have
been laid off, drug task forces have been eliminated, and preven-
tion and intervention programs have had to scale back their serv-
ices or even close their doors.

Given your support for these programs in the past, can we expect
to see a real change here? Will restoring these programs to their
funding levels of prior years before the Bush administration be a
top priority of yours?

Mr. HOLDER. Yes, Senator Kohl. This is one of my top priorities.
One of the three things I mentioned on the day of my announce-
ment was a need to increase support of our State and local part-
ners, not only because of what they traditionally do in helping us
fight violent crime, but because also when it comes to the national
security component that is now such a big part of what the Justice
Department does, they are, in essence, I guess what we’ve come to
call force multipliers. They can help us on the national security
side by looking at that car that has somebody in it that doesn’t look
quite right if they have tools that they can use to analyze data, in-
formation. They can help us not only in the traditional way in
which we’ve thought of them, they can also help us on the national
security side. So, I think this has to be a priority for us.

Senator KoHL. Thank you.

Mr. Holder, I was very disappointed with the sharp cut-back of
antitrust enforcement at the Justice Department during the eight
years of the Bush administration. When we conducted an antitrust
oversight hearing in 2007, we found sharp declines in the numbers
of antitrust investigations initiated by the Department. Many
mergers among direct competitors in highly concentrated industries
passed review without any modifications, including the XM-Sirius,
Whirlpool-Maytag, and AT&T-Bell South mergers, to name just a
few. This serious decline in antitrust enforcement has been very
disturbing. Vigorous and aggressive enforcement of our Nation’s
antitrust laws is essential to ensuring that consumers pay the low-
est prices and gain the highest quality goods and services.

What’s your view with respect to the importance of strong anti-
trust enforcement?

Mr. HOLDER. It’s a critical part of what the Justice Department
does. It’s especially true now where consumers in this Nation are
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beset upon by so many different things, the economic downturn,
our economic condition more generally. I think we have to make
sure that we do all that we can to ensure that the American peo-
ple, the consumers of this Nation, have a system that is designed
to be free, to be competitive. And so antitrust enforcement will be
something that we will devote a lot of attention to. We'll get an As-
sistant Attorney General who understands the mission of that divi-
sion, the historic mission of that division, and I expect that we’ll
be more active.

Senator KOHL. One last question on resale price maintenance,
Mr. Holder. For nearly a century, it was a basic rule of antitrust
law that a manufacturer could not set a minimum price for a re-
tailer to sell its product. This rule allowed discounting to flourish
and greatly enhanced competition for dozens of consumer products,
everything from electronics to clothes.

However, in 2007 a 5—4 decision of the Supreme Court in the Le-
gion case overturned this rule and held that vertical price fixing
was no longer banned in every case. I believe that this decision is
very dangerous to consumers’ ability to purchase products at dis-
count prices and harmful to retail competition.

Do you agree with me on this principle, that manufacturers set-
ting retail prices should be banned? Can we expect you to support
that and provide a letter for us with respect to your position on this
issue?

Mr. HOLDER. This is something that we talked about in our
meeting, Senator. I have to say that that decision disturbs me. I'm
not at all certain that—again, hearkening back to our desire to pro-
tect the American consumer, to make the market as open, as free
as we can—that that decision by the Supreme Court is necessarily
a good one, and so I would want to work with you to try to figure
out ways in which we can bring the competitiveness back that I
think perhaps the Supreme Court in that decision has removed
from the system. I'm very concerned, very disturbed by—Dby that
decision and the implications and what flows from it, so I look for-
ward to working with you on that.

Senator KOHL. I thank you very much.

Chairman LEAHY. Thank you.

Senator, you wanted to finish a question?

Senator SPECTER. Now I have two yes or no questions, no expla-
nation. Did you talk to President Clinton about the FALN pardon?

Mr. HOLDER. No, I did not.

Senator SPECTER. Would you make available to me the paper you
referred to with respect to the request to Roger Adams on the Rich
issue? We haven’t been able to get a hold of a copy of that paper.

Mr. HOLDER. I'm not sure I understand.

Senator SPECTER. It’s the FALN paper.

Mr. HOLDER. I'm sorry?

Senator SPECTER. Would you make available to me a copy of the
FALN paper you referred to?

Mr. HOLDER. That is a document that belongs to the Justice De-
partment. It is not, from my understanding, mine to give.

Senator SPECTER. Well, you referred to it in your testimony.

Mr. HOLDER. Yes. I have seen the document, but it is not my doc-
ument. It belongs to the Justice Department.
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Senator SPECTER. Do you have the document?

Mr. HOLDER. I have the document, but I have to give it back to
the Justice Department. I signed an agreement that I will let no
one see the document, including the people who had worked with
me. The only person who is allowed to see that document is me,
and I am supposed to give it back to them when I'm done with it.

Senator SPECTER. Well, I'll ask the Justice Department for it.
Would you ask them, too?

Chairman LEAHY. I think we've gotten—we’re into five of your
two questions.

Senator SPECTER. Oh, no. I have some more.

Chairman LEAHY. Okay. We’ll stand in recess, subject to the call
of the Chair. We have a vote on.

[Whereupon, at 4:40 p.m. the hearing was recessed.]

AFTER RECESS [5:05 p.m.]

Chairman LEAHY. Thank you. We gave a little extra time to Sen-
ator Specter, and now we’d go back to Senator Feinstein. I'm going
to try to keep the order the way it’s supposed to be. I'll go, in about
five minutes, to Senator Grassley.

Senator GRASSLEY. Right now?

Chairman LEAHY. Yes.

ffSenator GRASSLEY. Okay. Thank you. I'll continue where I left
off.

Senator FEINSTEIN. Mr. Chairman, it is difficult to hear. I don’t
know whether I'm a dead zone or what, but I just can’t hear.

Chairman LEAHY. Having been in hearings with the Senator
from California I know she’s not getting deaf, so it must be a dead
zone.

Senator GRASSLEY. Okay.

Chairman LEAHY. Is it on?

Senator GRASSLEY. Mine is on, yes.

Can I go ahead?

Chairman LEAHY. Yes.

Senator GRASSLEY. Okay.

On the night before the pardons were issued, January the 19th,
Quinn’s notes reflect a telephone call with you in which you said
you had “no personal problem with a pardon”, but that you ex-
pected a “howl from the Southern District” once prosecutors there
found out about it. Mr. Chairman, I'd like to place some telephone
notes in the record at this point.

Chairman LEAHY. Without objection.

[The information appears as a submission for the record.]

Senator GRASSLEY. And then I have a chart that has these calls
on them that you can look at.

You testified before the House that you did not remember saying
you had no problem with a pardon. Do you remember a comment
about “howl from the Southern District”?

Mr. HOLDER. At this point, Senator, I mean, we’re talking about
something that happened, what, 2001? So that’s eight years ago. I
don’t remember that, though I—though I find that comment inter-
esting because if I said that, that in some ways indicates that I'm
working under the assumption the Southern District knows about
this. I see quotes around only part of it, and then something that
says “when they find out”, which appears not to be from—I guess,
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from this piece of paper that I was—I was just handed. So, I
don’t—I don’t remember.

Senator GRASSLEY. Okay.

As a prosecutor, wouldn’t you agree that notes like these, taken
at a time or just after a conversation, are much more reliable evi-
dence than somebody’s memory on the conversation months or
years later?

Mr. HOLDER. As a general matter, I'd say that that’s true. I
wouldn’t say that that’s true of the particular piece of paper that
I have in front of me. I'd want to know exactly what were the cir-
cumstances under which this was generated, what were the condi-
tions. I mean, there’s a lot of questions I'd want to know about this
piece of paper. I would agree with you, generally.

Senator GRASSLEY. Okay.

Well, would you have in your possession any notes that would
support a different account of the conversation?

Mr. HoOLDER. No. I didn’t take any notes of any of the conversa-
tions that I had. I don’t—I'm not in the habit of taking notes of
conversations I have.

Senator GRASSLEY. Do you have any explanation why Mr. Quinn
would have written these notes if they weren’t true?

Mr. HOLDER. No.

Senator GRASSLEY. Okay.

Mr. HOLDER. I take—on the other hand, I don’t know why he
would have taken these notes. But one thing that sticks in my
mind is this one that he—he took the note that said, supposedly
I said “go straight to the White House”. I know I did not say that,
and that appears in a piece of paper, a note that he took, which
gives me some pause with regard then to other things that he per-
haps wrote. I'm not saying he’s making things up. Maybe he mis-
interpreted things. But that one, I know I did not say. This, I sim-
ply don’t remember.

Senator GRASSLEY. Well, could I assume that based upon the
notes, that you did say something to Quinn on the night before the
pardon about the prosecutors in the Southern District howling that
seems to suggest that you knew that they were unaware that the
pardon was being considered and that they would complain loudly
if they knew? After all, if they knew, the prosecutors would have
been already out there yelling about it.

Yet, you testified before the House that you didn’t ask to see the
pardon petitions when Quinn first mentioned it because “my belief
was that any pardon petition filed with the White House ultimately
would be sent to the Justice Department”. It’s hard to believe that
you assumed the Justice Department had been reviewing the peti-
tion since November 2000, but by January 2001 that prosecutors
were not yet howling about it. Isn’t it true that you knew, on the
night before the pardon, that the prosecutors did not have a chance
to weigh in, and doesn’t that contradict your testimony that you be-
lieve the White House would forward the petition to the Justice De-
partment?

Mr. HOLDER. No. Actually, I think, as I said earlier—again, I'm
not—I've not seen this, you know, for some time. And I’'m—I think
that the fact that you say Holder says, there’s only part of that
that’s in quotes, “howl from the Southern District”. Again, I don’t
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remember saying that, but if in fact I said that, I think that actu-
ally points the other way. It shows that there is an expectation as-
sumption on my part that the people in the Southern District, in
fact, know about this. I don’t—now, the part that says “when they
find out” does not have quotes around it, so I don’t know where
that comes from.

Senator GRASSLEY. Okay. My time is just about up. Mr. Holder,
during the House pardon hearings you said repeatedly that you be-
lieved all along the President was extremely unlikely to grant the
pardon. According to your testimony, that’s why you failed to make
sure the President heard both sides of the story.

Essentially, you didn’t think Justice Department input was nec-
essary to stop it because Rich was a fugitive, and that would dis-
qualify him. However, less than a year earlier you had successfully
supported the position for another fugitive, Preston King. Mr.
King’s case is very different from Marc Rich, but they were fugi-
tives and President Clinton had just pardoned King. In light of the
recent history, why would you say that you thought merely being
a fugitive would disqualify Rich?

Mr. HOLDER. Well, because the King case was really fundamen-
tally different. That involved a person, an African American, who
had been discriminated against. I don’t remember. I don’t—I think
it was a Selective Service case, or something. I don’t remember ex-
actly what the facts were, but that had the indicia of something of
a wrong that needed to be righted.

Mr. King being a fugitive was not in the same category of fugi-
tive as—as Mr. Rich. They were just fundamentally different types
of cases. I don’t remember all the facts, but I do remember it was
something about a racial injustice that had happened to Mr. King.
I think it had something to do with a draft case, but I'm not sure
about that.

Chairman LEAHY. Thank you.

Senator Feinstein.

Senator FEINSTEIN. Thank you very much.

Mr. Holder, when my time was used up in the morning we were
talking about the use of independent contractors that the CIA uti-
lizes to carry out interrogation techniques. I mentioned that I
wrote a letter to Mr. Mukasey in February of last year, asking as
to why this does not satisfy the inherently governmental strictures
that must be used. The FBI uses its own people, its own agents for
interrogation, the military uses their own agents for interrogation,
or soldiers for interrogation, but the CIA uses, wholly, contractors.
It seems to me that the interrogation of detainees in a war fought
by the United States is an inherently governmental function. I'd
like to ask that you commit to re-review those decisions, and I have
the letters here which we will forward to you.

Mr. HOLDER. Fine. I'd be glad—we’d be glad to, Senator Fein-
stein.

Senator FEINSTEIN. Thank you very much.

Let me ask this question. It seems that one of the issues sur-
rounding closure of Guantanamo is what to do with the 80 or so
detainees that likely will not be tried, but have been adjudged to
be unlawful combatants and a threat to U.S. security. Do you be-
lieve that there are international treaties, and specially the law of
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armed conflict, that would allow the detention of an enemy combat-
ant for the duration of the conflict?

Mr. HOLDER. I think—I can’t refer to something specific, but I
think that’s a generally accepted rule of war, that during the
course of a conflict a person who’s captured by the other side can
be detained for the duration of that—of the conflict. But there are
safeguards for that person, there are ways in which that person
has to be treated, but I believe that is the general state of the law.

Senator FEINSTEIN. Well, if you assume, as I do, that the law of
armed conflict would cover this and that this is an unusual, asym-
metric war that’s going to go on, that there should be some form
of regular Federal review of the case. Do you have any thoughts
on that? Should that be an annual review, which I would think
would make sense to have a judge look at the case outside, thereby
provide some element of due process?

Mr. HOLDER. Yes. That’s one of the things I'd like to work this
Committee on, and one of the things I discussed with Senator Gra-
ham. I think that there has to be fairness in two spots, one, in
making a determination that the person is an enemy combatant, is
dangerous, and then, two, a review of that decision on some peri-
odic basis. I think a year is probably pretty reasonable. Because if
we get to the point where we conclude that the person is not dan-
gerous, then I think we need to go to the other phase, which is to
try to repatriate the person, take the person to some other country.
Given the fact that this is a war that may go on for an extended
period of time, I think that kind of review has to be a part of what
we—what we do.

Senator FEINSTEIN. One more quick question, and I thank you
for that.

The FBI is in the jurisdiction of this Committee, as well as the
Intelligence Committee, for its work on counter-terrorism and intel-
ligence-related activities. The Senate Intelligence Committee re-
ceived, last week, the answers to questions from one of its open
hearings that was held in January of 2007. Now, that’s two years
to get a response and we’ve had to fight to get the response.

The FBI regularly tells both this Committee and the Intelligence
Committee that it can’t respond quickly because all information
provided to Congress has to be vetted through the DOJ, and that
causes delays. Similarly, the DOJ prevents the FBI from answering
questions from Congress on its domestic intelligence and counter-
terrorism questions.

Now, we are not looking to get into the details of an investiga-
tion. We are looking to carry out our oversight responsibility, and
therefore I would like to ask you if you would review this oversight,
because I think it’s been a way to stymie oversight rather than
prorlrilpt, quick review which allows the committees to do their
work.

Mr. HOLDER. I'll commit to doing that. A two-year response is ob-
viously unacceptable. I'll work with Director Mueller and the folks
in the Justice Department to see if there’s a way in which we can
decrease that amount of time. Two years is simply unacceptable.
Even—I don’t know exactly what’s going on in the—in the Justice
Department. We can certainly do better, way better, than that.

Senator FEINSTEIN. Thank you very much.
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Thank you, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Feinstein. Thank you for
coming back. I know that you have the additional burden, as the
outgoing chair of the Rules Committee, to coordinate the inaugura-
tion on the 20th. So, I know that you’ve been doing double and tri-
ple duty today, as well as taking over Intelligence. So, thank you
very much.

And of those who have double and triple duty, Senator Kyl, of
course, is the Assistant Republican Leader for the Senate, and has
also been in other committees today. So, Senator Kyl, I appreciate
you coming back. I yield to you.

Senator KYL. Thank you, Mr. Chairman. There seems to be an
inordinate number of members of this Committee and the Finance
Committee that serve together, and we had a big mark-up in that,
so I apologize for the way that the questions here are perhaps a
little bit broken up.

We talked this morning about many of the matters that you and
I discussed when we met in my office. There was one other matter
that we hadn’t gotten to yet, and I want to bring that up, first. It
was the problem of Internet gambling. Without going through all
of the different things that we discussed, we talked about the po-
tential for fraud, money laundering, and organized crime.

Again, I won’t go through all of that. But the question that I
would ask, and want to just get confirmed for the record, is that
you indicated that under your leadership the Department of Justice
would continue to aggressively enforce the law against the forms
of Internet gambling that DOJ considers illegal.

Mr. HOLDER. That is correct, Senator.

Senator KYL. Then we discussed the regulations that were issued
recently by—actually, jointly by the Federal Reserve Board and the
Treasury Department, in consultation with the Attorney General.
The regulations primarily try to go at the problem by thwarting the
payments for unlawful Internet gambling—in other words, to shut
off the cash flow.

I mentioned the fact that they were already beginning to spend
millions of dollars in an effort to try to undo these regulations
somehow, and hope that you would—and you indicate you would—
oppose efforts to modify or to stop those regulations, and, of course,
continue to be vigilant in enforcing those regulations to shut off the
flow of cash from this illegal activity. Is that your intent?

Mr. HOLDER. Yes, that is my position. That’s what I will do.

Senator KYL. Yes. Thank you. I appreciate that very much. We
could talk a lot more about the pernicious nature of Internet gam-
bling, but in view of the time here, let me move on.

One thing we did not talk about, but I understand—in fact, I
know you were asked by Senator Leahy—I've forgotten who it was,
someone earlier, about the liability protection for the telecommuni-
cations companies under the FISA law.

My understanding is that you answered the question, saying that
you would honor the certificate issued by Attorney General
Mukasey that allowed the companies to claim the liability protec-
tions, unless there were compelling circumstances. Is that approxi-
mately correct?

Mr. HOLDER. That’s, I think, correct. Yes.
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Senator KyL. Okay.

Now, the certification by General Mukasey was based on an in-
vestigation of the previous conduct of the telephone communica-
tions—telecommunications—companies prior to the revisions in the
law in order to determine whether they were entitled to receive ret-
roactive immunity. In other words, the lawsuits had been filed
based upon their earlier conduct. The new law provides explicitly
protection for conduct prospectively. So the question obviously that
arises then, is what conceivable, compelling circumstances could
you conceive of that would relate to this previous investigation that
caused General Mukasey to issue the certification?

Mr. HOLDER. Senator, I'm not sure that I can come up with what
those compelling circumstances might be. I guess maybe I was
being a little too lawyerly in trying to give myself some wiggle
room. I can’t imagine what set of circumstances there would be
that would have us go back and undo those certifications. I can’t
imagine it. I don’t know.

Senator KYL. And you are aware that the Department of Justice,
of course, has taken a position in the litigation involving AT&T in
support of the liability protections that have been invoked by
AT&T?

Mr. HOLDER. Yep.

Senator KyL. And it would be quite unusual, where constitu-
tional issues are involved, for the Department, just because of a
change in administration, to take a different position?

Mr. HOLDER. Yeah. It would certainly not happen as a result of
the change in administration. That would not be a compelling cir-
cumstance. And [—if you——

Senator KYL. I didn’t mean to suggest that either.

Mr. HOLDER. No, no, no. No. I'm just saying that if you—you
know, put me to the task to say, all right, Mr. Holder, tell me what
the compelling circumstance might be, I don’t think I could answer
that question.

Senator KYL. I hope you'll consider this question not out of
bounds. We also discussed the speech you made, and you talked
about activities before the Congress acted. I had one question to
ask in that regard, but we hadn’t discussed this. You were Deputy
Attorney General during the Clinton administration when the De-
partment of Justice authorized the warrantless served of Aldred
Ames, the spy, who is a U.S. citizen, of course. This was in 1993.
Were you involved in that authorization, by any means or to your
recollection?

Mr. HOLDER. I don’t remember.

Senator KYL. Do you have any reason to believe that it was un-
constitutional?

Mr. HOLDER. No. Actually——

Senator KYL. Even though it was warrantless?

Mr. HOLDER. No. I was talking to a member of my staff. As I un-
derstand it—now, as I understand what he relayed to me, there is
a national security exception not covered by FISA that would have
made that search appropriate, legal, I think.

Senator KYL. Yeah. FISA was not involved in that.

Mr. HOLDER. Right. I think that’s what was relayed to me.

Senator KyL. Okay. My time is up for this round, so I'll

VerDate Nov 24 2008  12:46 May 12, 2010 Jkt 056197 PO 00000 Frm 00177 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\56197.TXT SJUD1 PsN: CMORC



166

Chairman LEAHY. I thank you very much, Senator.

Senator Feingold.

Senator FEINGOLD. Thank you.

Again, Mr. Holder, among the last-minute administrative actions
taken by the outgoing Attorney General was to approve major
changes to the Attorney General guidelines governing domestic FBI
investigations, changes that went into effect on December 1st. As
you may recall, I and a number of other Senators on this Com-
mittee repeatedly raised concerns about these new guidelines, with
the way that Congress was supposedly consulted, with the decision
to push these through during the lame duck period, and also with
the substance of the changes.

Will you take a close look at these guidelines early in your ten-
ure and consider whether changes need to be made, and will you
engage in real consultation with Congress as you do so?

Mr. HOLDER. The guidelines—I will do that, Senator. The guide-
lines are necessary because the FBI is changing its—its—its mis-
sion, going from a pure investigative agency to one that deals with
national security matters. I understand the concerns that you have
expressed. I think the thing to do would be to see how these guide-
lines work in operation, but then to take—ask some serious ques-
tions, and whether or not the concerns that you and others have
raised have been borne out by the way in which these things have
been used in practice. So, yes, I would commit to doing that.

Senator FEINGOLD. Thank you. I think these concerns are really
quite serious. I appreciate that. And this is related to it. The FBI
has developed a policy document that is hundreds of pages long to
implement these new guidelines. I asked FBI Director Mueller back
in September whether those policies would be made public to the
greatest extent possible. He said yes. I understand from a letter we
recently received from the FBI General Counsel that a process is
under way to consider what portion of those policies can be made
public.

As Attorney General, will you support efforts to make as much
of those FBI policies as public as possible?

Mr. HOLDER. Yes. I think that helps the FBI, it helps our overall
law enforcement effort to be as transparent as we can, under-
standing there are certain things that we cannot share. But to the
extent that we can, we are helped by doing that.

Senator FEINGOLD. Thank you.

In his first State of the Union address, President Bush said of
racial profiling: “It’s wrong and we’ll end it in America.” Not long
after that, Representative John Conyers and I introduced the End
Racial Profiling Act. Senator Barack Obama was a co-sponsor of
the bill in the last two Congresses. Will you support the enactment
of this or similar legislation to end racial profiling in America?

Mr. HOLDER. I'm not familiar with the bill. I apologize for that.
But I think that we have to do something to end that practice. It’s
not good law enforcement. You make assumptions on the basis of
the way a person appears and you either put somebody in the
ambit of suspicion, or you miss somebody because you'’re looking at
that other person. There are a whole variety of reasons why we
shouldn’t be doing that, so I am against, in every way, racial
profiling.
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Senator FEINGOLD. Well, my question was whether you'd support
legislation, because there have been some things done by the Jus-
tice Department and the administration in this regard. Do you
agree that there’s a need for legislation in this area?

Mr. HoLDER. I'd like to work with you and see what the legisla-
tion says and see if there are deficiencies in what the Department
has done, and get a sense—this is not an issue I focused on very
recently—and get a sense of whether ore not legislation, as opposed
to something else, might be the better way to do it. I'm not saying
that I'm opposed to legislation, I simply don’t have a factual basis
at this point.

Senator FEINGOLD. Fair enough. I do think there’s a strong need
for legislation, a law of the land, making it very clear from a legis-
lative, legal point of view that this is not tolerable.

On the death penalty, as you know, in 2000 when you were the
Deputy Attorney General, the Justice Department publicly issued
a nearly 400-page report with every conceivable piece of data about
Federal death-eligible cases, down to the District level, covering the
time since the Federal death penalty was reinstated in 1988. This
comprehensive report was extremely helpful in understanding how
the Federal death penalty has been implemented.

In the past two years, I have repeatedly asked Justice Depart-
ment officials whether they would prepare a similar report covering
the time period since 2000. And while the Department provided
some statistical information in connection with an oversight hear-
ing I held in June 2007, it never agreed to prepare a detailed re-
port similar to the one Attorney General Reno issued.

Will you commit to making this information publicly available, if
you are confirmed, just as you and Attorney General Reno did in
20007

Mr. HOLDER. Yeah. That report was done by lawyers in my office
and I thought it was a very useful examination of the system and
raised some very disturbing questions about not only the racial
identity of people who were in the death system—in the Federal
death system, but also the geographic distribution of those people.
So this is an issue that I think needs to be revisited. It’'s been
about, as you say, eight years or so, and it might be, I think, an
appropriate time to do another—another study, and then share the
results as we did in that first—in that first study.

Senator FEINGOLD. Thank you for that.

Finally, I was encouraged by your testimony that the DOJ should
“reinvigorate its efforts to protect the public in areas such as food
and drug safety and consumer product safety.” As you know, pri-
vate lawsuits play a significant role in protecting the public, but
the outgoing administration has pursued a far-reaching policy of
trying to preempt State tort law through Federal regulatory action.

What is your view of this trend toward so-called regulatory pre-
emption, and do you think the position of the Federal Government
in such cases needs to be changed to restore common-law legal
rights of injured citizens?

Mr. HOLDER. Well, I'm not an expert in that—in that field of the
law, but I think what we need to do is approach that from a pro-
consumer perspective. I think we need to always be doing that, pro-
tecting the American people, but I think that’s especially true now,

VerDate Nov 24 2008  12:46 May 12, 2010 Jkt 056197 PO 00000 Frm 00179 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\56197.TXT SJUD1 PsN: CMORC



168

given the economic hardships that so many of our fellow citizens
are facing.

Senator FEINGOLD. Thank you, Mr. Holder.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator Cardin.

Senator CARDIN. Thank you, Mr. Chairman.

Mr. Holder, when you are confirmed to be the Attorney General
of the United States, one of your principal responsibilities is to
make sure that access to our legal system is available to all of our
citizens.

Last year, this Committee held a hearing on access to civil legal
services. We looked at the Legal Services Corporation. The last
study was done in 2005 that showed that, of those people who are
eligible for legal services and apply for legal services, about 50 per-
cent are turned away. Over a million cases a year were denied be-
cause of a lack of resources to have access to our system. That de-
nies justice to the people who could not get those services.

When we look at this circumstance, we find that we can do a lot
better. I guess my question to you is this. Congress should have
been appropriating more money. We're at about 50 percent of what
we said was the minimum level for appropriations, so Congress
hasn’t provided the money. We haven’t had a reauthorization Legal
Services Corporation for a long time. My question to you is, I hope
this will become a priority. I understand the difficulty of getting
legislation passed in Congress in this area. It’s not going to be
easy. The jurisdiction rests primarily with the HELP Committee.

This Committee has the responsibility of access to the legal sys-
tem, but I would hope that we could find a way to bridge this gap,
working together with the Department of Justice, and take advan-
tage of an opportunity. Even though we’re in tough economic times,
the circumstances are even more difficult for people who are seek-
ing help through our legal system.

Mr. HOLDER. Yeah. I think one of the responsibilities that the At-
torney General has, in addition to a few other people, is a systemic
responsibility, not only to do the things that concern the Depart-
ment of Justice directly, but also to take care of a system of justice,
on the criminal side as well as the civil side.

I was one of the co-chairs of President Clinton’s effort of lawyers
for One America, where we tried to stress the need for representa-
tion in civil matters. The statistics are appalling and consistent
with what you say, the number of people—usually poor and dis-
proportionately women—who are not represented in civil pro-
ceedings and they are not getting justice as a result of that.

Senator CARDIN. I want to bring up a matter that you initiated
when you were the U.S. Attorney for the District of Columbia, and
that is Community Prosecution Project, where you worked with the
community to get a better understanding of what you're doing, and
also a better understanding of the community needs. The goal was
to reduce crime, to increase neighborhood safety, and get better co-
operation between the community and the prosecutor so that you
could be more effective.
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My question is whether we could use that as a model and try to
develop smarter ways that we can involve communities so that we
can keep our communities safer.

Mr. HOLDER. I think it is a model and I think it is something
that we should experiment with in other parts of the country. We
have seen the success of community policing, and it was our
thought that community prosecution would also work. I think that
we saw positive results from what we tried in Washington, DC, and
we tried it in other places in demonstration projects. Funding for
it didn’t continue into the new administration. I think it is some-
thing that is worthwhile and worthy of looking at, and potentially
expanding.

Senator CARDIN. We're working on some legislation with some
other members of the Committee to try to allow some discretion in
setting up these types of programs in other parts of the country.
We urge you to work together with us to see whether we can’t get
some legislation passed in that area.

Let me ask just one more question dealing with the Juvenile Jus-
tice and Delinquency Prevention Act. I want to talk about one of
the four core requirements, which is the deinstitutionalization of
status offenders. Status offenders are those who are truant, or
minor issues. In the 1980s, we enacted a valid court order excep-
tion, which was supposed to be an exceptional circumstance where
you could put a juvenile in a facility in order to rotect that juvenile.
It was never meant to undermine the purpose of the Act, to dein-
stitutionalize status offenders. The number of use of these orders
have increased dramatically over time.

I would urge, as we look at the reauthorization of this Act, to
make sure that the core requirements that were intended are now
carried out and we have a realistic schedule so that we can phase
out the need for this exception.

Mr. HOLDER. I agree with you, Senator. We don’t want to have
a situation where we have status—juvenile status offenders who
are made a part of the juvenile system. It does not do them well.
It doesn’t—we have limited space in the juvenile system. In any
case, we shouldn’t be using that space for status offenders. There
has to be an alternative way in which we deal with them. And
again, it’s a question of who we are as a Nation. We can be—we
have to be, you know, smart, up front.

If we deal with these kids who have these status offense prob-
lems in a constructive way, it’s much less likely that we’re going
to have to deal with them either as juveniles later on in the sys-
tem, or as adults in the criminal justice system. But it all requires
focusing attention on those kids when they’re not really in serious
trouble.

Senator CARDIN. Thank you.

Thank you, Mr. Chairman.

Chairman LEAHY. Senator Coburn.

Senator COBURN. Thank you. First of all, I'd like unanimous con-
sent to put into the record evidence of self-defense from gun owner-
ship, various articles.

Chairman LEAHY. Without objection.

[The articles appear as a submission for the record.]
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Senator COBURN. Since I only have five minutes, I want to go
back to guns just for a minute. Do you have any plans to issue reg-
ulations or seek a change in the concealed carry laws of the States
or have a Federal regulation that might impact those?

Mr. HOLDER. That has not—that has not been something that I
have discussed with anybody in the administration. It’s nothing
that I have contemplated.

Senator COBURN. It’s nothing you’re contemplating?

Mr. HOLDER. No.

Senator COBURN. And I understand President-elect Obama does
have an opinion on “assault weapons”. Can you tell me what your
plans are and how you view that, and whether or not you think
that ban ought to be reinstituted?

Mr. HOLDER. Yeah. I think you had asked me earlier about the
regulations that I thought might still exist post-Heller, and I had
mentioned, I think, closing the gun show loophole, the banning of
cop-killer bullets, and I also think that making the assault weap-
ons ban permanent would be something that would be permitted
under Heller, and I also think would be good from a law enforce-
ment perspective.

Senator COBURN. Okay. Thank you.

I want to move just to another area that hasn’t been covered. I
also want to say, I'm still troubled about the FALN decision, with
that. As I kind of do some more equivalency with the Oklahoma
City bombing and the people who were in the conspiracy but yet
didn’t actually commit the acts that took the lives, I just have to
tell you, I'm still troubled with your viewpoint on that and the fact
that you don’t believe it was a mistake in judgment.

I want to ask you about Governor Blagojevich. In the answer to
the questions of the Committee, you failed to mention what evi-
dently was a very short-lived and early relationship in doing some
legal work for them. On December 17, 2008 in a letter to Senator
Specter, you said you never did substantive work on the Illinois
gaming matter, and that the engagement never materialized. Mr.
Chairman, I have a copy of the letter which I'd like included in the
record, if I might.

However, in response to an FOIA request to the Illinois Gaming
Board, it appears that from an April 2, 2004 letter, that you had
at least done enough research to submit a detailed first request for
documents from the Gaming Board, and that you had at least one
telephone conversation with the chairman of the Illinois Gaming
Board. I would like this document placed in the record as well,
which I will submit.

[The information appears as a submission for the record.]

Senator COBURN. But tell me how that is not substantive work.

Mr. HOLDER. Yes. I was going to say, the letter was drafted by
an associate who I worked with, a very capable young man, and
really only is of preliminary nature. We're asking for very prelimi-
nary documents. We did not receive any documents in response to
that letter.

The call that we had was, again, of a preliminary nature. That
was something that we were trying to get things set up in terms
of acquiring documents, figuring out what our jurisdiction was
going to be, figuring out who we were going to report to, dealing

VerDate Nov 24 2008  12:46 May 12, 2010 Jkt 056197 PO 00000 Frm 00182 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\56197.TXT SJUD1 PsN: CMORC



171

with a conflict that existed between the State and my law firm.
None of those things were ultimately resolved. We never got any
of the material that we sought. We were never paid for any of the
work that we did, and that’s why we have described it in the way
that we did.

Senator COBURN. Okay. It’s a reasonable explanation.

Did you all ever send a bill for the hours worked by your asso-
ciate?

Mr. HOLDER. No, we did not.

Senator COBURN. I want to go to one of the things that’s troubled
me tremendously, and that is that we have rules on our veterans
who come back who—and I'm actually asking for a commitment,
because we have a rule that says a veteran who is incapable at this
time of not handling his affairs is adjudicated mentally defective
and cannot own a gun. There’s no trial that goes through for that,
there’s no true protection of his rights. This is through—not
through statute, this is through regulation.

And the current law prohibits individuals who are adjudicated as
mentally defective from possessing a firearm. I don’t have any
problem with that, but by regulation, “adjudicated as mentally de-
fective” is defined as “a person who is either a danger to himself
or others”, which I don’t have any problem with, or who lacks the
mental capacity to contract or manage his own affairs. We have a
lot of veterans coming back with closed head injuries who get bet-
ter, but they ended up losing the rights to go hunting with their
kids or their grandfather when they come back.

Do you believe that this definition that is used in regulation is
appropriate?

Mr. HOLDER. I'm not familiar with this area of the law or that
definition. What you've described, though, is a bit troubling. Of
course, I think you're right: people can get well. To the extent that
they do and have an ability, I suppose, to demonstrate that they
are well, rights, then, I think, maybe perhaps ought to flow back
to them. What I'd like to do is perhaps work with you on this.

Senator COBURN. I'd be happy to send you a letter stating this
out much more thoroughly and ask for your opinion and response
to that, if we could get that.

Mr. HOLDER. But I think you raise an issue that could be a legiti-
mate one.

Chairman LEAHY. Thank you, Senator Coburn.

Senator COBURN. I will yield back.

Chairman LEAHY. Did you have another question?

Senator COBURN. Well, I have some but

Chairman LEAHY. We're about to go into our—well, once Senator
Whitehouse is over, we’re going to go into our third, and final,
round. But if you want, if you have one more question, I'm trying
to give flexibility.

Senator COBURN. Actually, I'm doing fine, Mr. Chairman.

Chairman LEAHY. Okay.

Senator COBURN. Thank you for your graciousness.

Chairman LEAHY. Thank you.

Senator Whitehouse.

Senator WHITEHOUSE. Thanks, Mr. Chairman.
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Mr. Holder, I just want to touch on one thing briefly, because
there’s been so much discussion in this room about whether Presi-
dent Clinton’s decision in the FALN matter was reasonable. At the
time in the pre-9/11 environment that prevailed then, there was
substantial support for this, was there not?

Mr. HOLDER. Yes, there was. The

Senator WHITEHOUSE. I'm looking at a list here which is—it’s de-
scribed as a partial list of the supporters, and it’s 15 pages long.
And if I could just mention some of the names that are on it:
former President Jimmy Carter; there are 11 members of the U.S.
Congress; there are 5 members of the New York City council, which
is interesting when you consider that the most grievous offense
that the FALN committed was two bombings in 1975 and 1977 in
New York; numerous members of the New York legislature; the
former mayor of the City of New York, David Dinkins; a formal res-
olution actually on behalf of the city council of New York.

From the religious community, the United Church of Christ sup-
ported this in, it looks like one, two, three general synods, so they
repeatedly did this. The General Conference of the United Meth-
odist Church supported it. The Baptist Peace Fellowship of North-
ern America supported it. Back to New York City again, the pre-
siding bishop of the Episcopal Church of New York City supported
it. The General Secretary of the American Baptist Churches of
America supported it. The Ecumenical Officer and President of the
Council of Bishops of the African Methodist Episcopal Church sup-
ported it. The Puerto Rican Bishops Conference supported it. The
President of the World Council of Churches supported it. The Gen-
eral Secretary of the World Council of Churches supported it.The
Deputy General Secretary of the Young Women’s Christian Asso-
ciation supported it.

I count five Nobel Peace Prize award recipients who supported
it, and one Nobel prize for medicine recipient who supported it; two
organizations that had received the Nobel Peace Prize, Amnesty
International and Physicians Against Nuclear Weapons; and two
family members of deceased Nobel Peace Prize winners, includ-
ing—particularly relevant to all of us—Coretta Scott King, of the
United States.

The President of the National Lawyers Guild. In fact, the Na-
tional Lawyers Guild, by resolution, supported it, and on and on we
go. So I just wanted to put those names in the record. We can all
agree or disagree about this, but I think in context it’s important
to recognize some of the leading legal civil rights, Chris