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NOMINATION OF SAMUEL A. ALITO, JR., OF
NEW JERSEY, TO BE AN ASSOCIATE JUS-
TICE OF THE SUPREME COURT OF THE
UNITED STATES

MONDAY, JANUARY 9, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 12 p.m., in room 216,
Hart Senate Office Building, Hon. Arlen Specter, Chairman of the
Committee, presiding.

Present: Senators Specter, Hatch, Grassley, Kyl, DeWine, Ses-
sions, Graham, Cornyn, Brownback, Coburn, Leahy, Kennedy,
Biden, Kohl, Feinstein, Feingold, Schumer, and Durbin.

Chairman SPECTER. Good afternoon, ladies and gentlemen. The
Senate Judiciary Committee will now proceed to the confirmation
hearing of Judge Samuel Alito, Jr. for the Supreme Court of the
United States. A few matters of administration or housekeeping,
and then we will proceed to the opening statements.

Today we will hear first from Judge Alito—the introduction of his
family. Judge, the floor is yours to introduce your family.

Judge ALTIO. Thank you very much, Mr. Chairman. Let me in-
troduce my wife, Martha, who is here today; and my sister, Rose-
mary, who is a lawyer in New Jersey and a tough trial lawyer. I
am glad that she took time from her schedule to come to the hear-
ing today. My daughter, Laura, who is a senior at James Caldwell
High School in West Caldwell, New Jersey; and if a father can be
permitted to brag for a second, a really great swimmer who led her
high school team to win the county championship last week. My
son, Phillip, who is a second-year student at the University of Vir-
ginia. And when I had my confirmation hearing for the Court of
Appeals, Phillip was 3 years old. And when I was called up to the
chair, he took it upon himself to run up and sit next to me in case
any hard questions came up.

[Laughter.]

Judge ALTIO. I don’t know whether he is going to try the same
thing tomorrow, but probably I could use the help.

I am glad that my in-laws are able to be here today: my father-
in-law, Gene Bomgardner, who is a retired Air Force NCO; and my
mother-in-law, Barbara Bomgardner, who is a retired Air Force Ii-
brarian. And my cousins Andrew and Aldomar Kiriev from
Gwynedd Valley, Pennsylvania, are also here.

o))
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My mother, who turned 91 a couple of weeks ago, unfortunately
is not able to be here today, but I am sure she is watching at home.

Thank you very much, Mr. Chairman.

Chairman SPECTER. Well, thank you, Judge Alito. You have a
beautiful family, and we are delighted to have them with us on the
confirmation proceedings.

We will have 10-minute rounds of opening statements, each Sen-
ator 10 minutes. We will then turn to the presenters, those who
will be presenting Judge Alito formally to the Committee. And then
we will administer the oath to Judge Alito, and we will hear his
testimony.

We will begin tomorrow morning at 9:30 for the opening round
of questions. Each Senator will have 30 minutes on the opening
round, and we have a second round scheduled of 20 minutes for
each Senator. And then we will see how we will proceed.

Our practice is to adhere to the time limits, and we do that for
a number of reasons. One of them is that Senators come and go,
and if we maintain the schedule, which is known to everybody,
they know when to return for their next round of questions. We
will take 15-minute breaks at a convenient time, and, again, we
will hold the breaks to 15 minutes.

I have worked closely with Senator Leahy on scheduling matters
and all other matters, and this is the model that we used for the
confirmation of Chief Justice Roberts. It is our intention to con-
clude the hearings this week, and as Senator Leahy and I worked
out, the arrangement is to have a markup on Tuesday, January the
17th, subject to something extraordinary happening.

Nﬁw let me yield to the distinguished Ranking Member, Senator
Leahy.

Senator LEAHY. Well, Mr. Chairman, I don’t want to hold up
your opening statement, or the others. I do appreciate people being
here. As the hearing for Chief Justice John Roberts showed, there
will be real questions asked. I would hope Senators on both sides
of the aisle would do that. I think it is important. We are talking
about a position representing 295 million Americans.

On the schedule, I will work with the senior Senator from Penn-
sylvania, the Chairman. I understand one of our leaders once said
that getting Senators to all move in order is like having bullfrogs
in a wheelbarrow. But we will continue to work towards that, and
I think the most important thing is we have a good, solid hearing
this week.

Mr. Chairman, you have been totally fair in your procedures for
this, as always.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Thank you very much, Senator Leahy. And
now we begin the opening statements.

No Senator’s vote, except for the declaration of war or the au-
thorization for the use of force, is more important than the con-
firmation of a nominee to the Supreme Court for a lifetime appoint-
ment. Judge Alito comes to this proceeding with extensive experi-
ence as a Government lawyer, as a prosecutor, and as a judge. He
has written some 361 opinions. He has voted in more than 4,800
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cases. And it is possible to select a few of his cases to place him
at any and every position on the judicial spectrum. By selecting the
right cases, he could look like a flaming liberal or he could look like
an arch-conservative.

This hearing will give Judge Alito the full opportunity to address
the concerns of 280 million Americans on probing questions which
will be put to him by 18 Senators representing their diverse con-
stituencies. I have reserved my own vote on this nomination until
the hearing is concluded. I am committed as Chairman to a full,
fair, and dignified hearing. Hearings for a Supreme Court nominee
should not have a political tilt for either Republicans or Democrats.
They should be in substance and in perception for all Americans.

There is no firmly established rule as to how much a nominee
must say to be confirmed. While I personally consider it inappro-
priate to ask the nominee how he would vote on a specific matter
likely to come before the Court, Senators may ask whatever they
choose, and the nominee is similarly free to respond as he chooses.
Tt has been my experience that the hearings are really, in effect,
a subtle minuet, with the nominee answering as many questions as
he thinks necessary in order to be confirmed.

Last year, when President Bush had two vacancies to fill, there
was concern expressed that there might be an ideological change
in the Court. The preliminary indications from Chief Justice Rob-
erts’s performance on the Court and his Judiciary Committee testi-
mony on modesty, stability, and not jolting the system all suggest
that he will not move the Court in a different direction. If that
holds true, Judge Alito, if confirmed, may not be the swing vote re-
gardless of what position Judge Alito takes on the political spec-
trum.

Perhaps the dominant issue in these hearings is the widespread
concern about Judge Alito’s position on a woman’s right to choose.
This has arisen in part because of a 1985 statement made by Judge
Alito that the Constitution does not provide for the right to an
abortion. It has arisen in part because of his advocacy in the Solic-
itor General’s office seeking to limit or overrule Roe and from the
dissenting portion of his opinion in Casey v. Planned Parenthood in
the Third Circuit.

This hearing will give Judge Alito the public forum to address
the issue as he has with Senators in private meetings, that his per-
sonal views and prior advocacy will not determine his judicial deci-
sions, but instead he will weigh factors such as stare decisis, that
is, what are the precedents; that he will weigh women’s and men’s
reliance on Roe and he will consider too whether Roe is “embedded
in the culture of our Nation.”

The history of the Court is full of surprises on the issue. The
major case upholding Roe was Casey v. Planned Parenthood, where
the landmark opinion was written jointly by three Justices, ‘Justice
O’Connor, Justice Kennedy and Justice Souter. Before coming to
the Court, Justice Souter, Justice Kennedy and Justice O’Connor,
had all expressed views against a woman’s right to choose. David
Souter, as Attorney General of New Hampshire, even opposed
changing New Hampshire’s law prohibiting abortion even after the
Supreme Court of the United States had declared it unconstitu-
tional. At the time of Justice Souter’s confirmation hearing, there
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was a stop Souter rally of the National Organization for Women a
few blocks from where we currently are holding this hearing, dis-
playing in red a banner “Stop Souter or Women Will Die,” “Stop
Souter Rally, a Mass Lobbying Day,” somewhat similar to this
morning’s press where banners are paraded in front of the Su-
preme Court “Save Roe” and a brochure circulated again by NOW,
“Save Women’s Lives, Vote No on Alito.”

The history of this issue has been one full of surprises. This
hearing comes at a time of great national concern about the bal-
ance between civil rights and the President’s national security au-
thority. The President’s constitutional powers as commander in
chief to conduct electronic surveillance appear to conflict with what
Congress has said in the Foreign Intelligence Surveillance Act.
This conflict involves very major considerations raised by Justice
Jackson’s historic concurrence in the Youngstown Steel seizure
cases, where Justice Jackson wrote, “When the President acts pur-
suant to an express or implied authorization of Congress, his au-
thority is at its maximum, for it includes all that he possesses in
his own right, and all that Congress can delegate. When the Presi-
dent acts in absence of a congressional grant of authority, he can
rely only upon his own independent powers. When the President
takes measures incompatible with the express or implied will of
Congress, his power is at its lowest ebb.” And as Justice Jackson
noted, “What is at stake is the equilibrium established in our con-
stitutional system.”

Another major area of concern is congressional power, and in re-
cent decisions the Supreme Court of the United States has declared
Acts of Congress unconstitutional, really denigrating the role of
Congress. In declaring unconstitutional legislation designed to pro-
tect women against violence, the Supreme Court did so notwith-
standing a voluminous record in support of that legislation, but be-
cause of Congress’s “method of reasoning,” rather insulting to sug-
gest that there is some superior method of reasoning in the Court.

When the Supreme Court handled two cases recently on the
Americans with Disabilities Act, they upheld the Act as it applied
to discrimination as to access, and declared it unconstitutional as
it applied to discrimination in employment. They did so by applying
a test of what is called “congruent and proportionate,” which can-
didly stated, no one can figure out. In dissent, Justice Scalia called
it a flabby test, where the Court set itself up as the taskmaster to
see if Congress had done its homework, and Justice Scalia said
that it was an invitation to judicial arbitrariness by policy driven
decisionmaking, and this hearing, I know, will involve consider-
ation as to Judge Alito’s views on congressional power.

There is reason to believe that our Senate confirmation hearings
may be having an effect on Supreme Court nominees on their later
judicial duties. Years after their hearings, Supreme Court Justices
talk to me about our dialogs at these hearings. This process has
now evolved to a point where nominees meet most of the Senators.
In this process, nominees get an earful. While no promises are ex-
tracted, statements are made by nominees which may well influ-
ence their judicial decisions. Chief Justice Roberts, for example,
will have a tough time giving a jolt to the system after preaching
modesty and stability. There is, I think, a heavy sense of drama
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as these hearings begin. This is the quintessential example of sepa-
ration of powers under our constitutional process, as the President
nominates, the Senate confirms or rejects, and the successful nomi-
nee ascends to the bench. While it may be a bit presumptuous, I
believe the Framers, if they were here, would be proud and pleased
to see how well their Constitution is being applied.

My red light just went on, and I now yield to my distinguished
colleague, Senator Leahy.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman.

Good afternoon, Judge and Mrs. Alito, and the others.

Following up on what the Chairman was saying, the challenge
for Judge Alito in the course of these hearings is to demonstrate
that he is going to protect the rights and liberties of all Americans,
and in doing that, serve as an effective check on Government over-
reaching. I have said that the President did not help his cause by
withdrawing his earlier nomination of Harriet Miers in the face of
criticism from a narrow faction of his own party who were con-
cerned about how she might vote.

Supreme Court nominations should not be conducted through a
series of winks and nods designed to reassure a small faction of our
population, while leaving the American people in the dark. And no
President, I think we would all agree, should be allowed to pack
the courts, and especially the Supreme Court, with nominees se-
lected to enshrine Presidential claims of Government power. The
checks and balances that should be provided by the courts, Con-
gress and the Constitution are too important to be sacrificed to a
narrow partisan agenda.

This hearing is the opportunity for the American people to learn
what Samuel Alito thinks about their fundamental constitutional
rights and whether he—you, Judge—will protect their liberty, their
privacy and their autonomy from Government intrusion.

The Supreme Court belongs to all Americans, not just to the per-
son occupying the White House, and not just to a narrow faction
of either political party, because the Supreme Court is our ultimate
check and balance. Independence of the Court and its members is
crucial to our democracy and our way of life, and the Senate should
never be allowed to be a rubber stamp. Neither should the Su-
preme Court. So I will ask the Judge to demonstrate his independ-
ence from the interests of the President nominating him. This is a
nomination to a lifetime seat on the Nation’s highest Court. It is
a seat that has often represented the decisive vote on constitutional
issues, so we have to make an informed decision. That means
knowing more about Samuel Alito’s work in the Government and
knowing more about his views.

I will, as the Judge knows, ask about the disturbing application
he wrote to become a political appointee in the Meese Justice De-
partment. In that application he professed concern with the funda-
mental principle of “one person, one vote,” a principle of the equal-
ity that is the bedrock of our laws. This hearing is the only oppor-
tunity that the American people and their representatives have to
consider the suitability of the nominee to serve as a final arbiter
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on the meaning of the Constitution and its laws. Has he dem-
onstrated commitment to the fundamental rights of all Americans?
Would he allow the Government to intrude on Americans’ personal
privacy and freedoms?

In a time when this administration seems intent on accumu-
lating unchecked power, Judge Alito’s views on Executive power
are especially important. It is important to know whether he would
serve with judicial independence or as a surrogate for the President
nominating him. So this public conversation, this hearing over the
next few days is extremely important. It is the people’s Constitu-
tion and the people’s right that we are all charged with protecting
and preserving. In this hearing we embark on the constitutional
process, one that was designed to protect these rights and has
served this country so very well for more than two centuries.

I am reminded of a photograph, Mr. Chairman, that hangs in the
National Constitution Center in Philadelphia. It shows the first
women ever to serve on the Supreme Court of the United States
taking the oath of office in 1981. How Justice Sandra Day O’Con-
nor serves is as a model Supreme Court Justice, widely recognized
as a jurist with practical values and a sense of the consequences
of the legal decisions being made by the Supreme Court. I regret
that some on the extreme right have been so critical of Justice
O’Connor, and that they adamantly oppose the naming of a suc-
cessor who shares her judicial philosophy and qualities. Their criti-
cism actually reflects poorly upon them. It does nothing to tarnish
the record of the first woman to serve as Associate Justice of the
Supreme Court of the United States. She is a Justice whose gra-
ciousness and sense of duty fuels her continued service, even agree-
ing to serve more than 6 months after her retirement date, and I
know both you and I commend her for that.

The Court that serves America should reflect America. This nom-
ination was an opportunity, of course, for the President to make a
nomination based on diversity. He did not, even though there is no
dearth of highly qualified Hispanics and African-Americans, other
individuals who could well have served as unifying nominees while
adding to diversity. But that, of course, is the President’s choice,
Judge, not yours. But I look forward to a time when the member-
ship of the Supreme Court is more reflective of the country it
serves.

As the Senate begins its consideration of President Bush’s nomi-
nee, his third to this seat, to Justice O’Connor’s seat, we do so
mindful of her critical role in the Supreme Court. Her legacy is one
of fairness, and when I decide how to vote it is because I want to
see that legacy preserved. Justice O’Connor has been a guardian of
the protections the Constitution provides the American people. She
has come to provide balance and a check on Government intrusion
into our personal privacy and freedoms. In the Hamdi decision she
rejected the Bush administration’s claim that they could indefi-
nitely detain a United States citizen. She upheld the fundamental
principle of judicial review over the exercise of Government power,
and she wrote—and this is one we should all remember—she wrote
that even war is not a blank check for the President when it comes
to the rights of the Nation’s citizens. She held that even this Presi-
dent is not above the law, and of course, no President, Democratic
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or Republican, no President is above the law, as neither are you,
nor I, nor anyone in this room.

Her judgment has also been critical in protecting our environ-
mental rights. She joined in 5-4 majorities affirming reproductive
freedom, and religious freedom, and the Voting Rights Act. I men-
tion each of these cases because they show how important a single
Supreme Court Justice is, and it is crucial that we determine what
kind of Justice Samuel Alito would be if confirmed. Of course,
Judge, my question will be, will you be an independent jurist?

It is as the elected representatives of the American people, all of
the people, nearly 300 million people, that we in the Senate are
charged with the responsibility to examine whether to entrust their
precious rights and liberties to this nominee. The Constitution is
their document. It guarantees their rights from the heavy hand of
Government intrusion, and individual liberties, to freedom of
speech, to religion, to equal treatment, to due process and to pri-
vacy. Actually, this hearing, this is their process. The Federal Judi-
ciary is unlike the other branches of Government. Once confirmed,
a Federal Judge serves for life, and there is no court above the Su-
preme Court. The American people deserve a Supreme Court Jus-
tice who can demonstrate that he or she will not be beholden to the
President, but only to the law.

Last October, the President succumbed to partisan pressure from
the extreme right of his party by withdrawing Harriet Miers. By
withdrawing her nomination and substituting this one, the Presi-
dent has allowed his choice to be vetoed by an extreme faction
within his party before even a hearing or a vote. Frankly, that was
an eye-opening experience to me. It gives the impression there are
those who do not want an independent Federal Judiciary. They de-
mand judges who will guarantee the results that they want, and
thzat is why the questions will be asked so specifically of you,
Judge.

The nomination is being considered against the backdrop of an-
other recent revelation, that the President has, outside the law,
been conducting secret and warrantless spying on Americans for
more than 4 years. This is a time when the protections of America’s
liberties are directly at risk, as are the checks and balances that
serve to constrain abuses of power for more than 200 years. The
Supreme Court is relied upon by all of us to protect our funda-
mental rights.

I have not decided how I will vote in this nomination, and like
the Chairman, I will base my determination on the whole record
at the conclusion of these hearings, just as I did in connection with
the nomination of John Roberts to be Chief Justice. At the conclu-
sion of those hearings I determined to vote for him.

The stakes for the American people could not be higher. At this
critical moment, Senate Democrats serving on this Committee will
perform our constitutional advice and consent responsibility with
heightened vigilance. I would urge all Senators, Republicans and
Democrats and Independents, to join with us in serious consider-
ation. The appointment of the next Supreme Court Justice must be
made in the people’s interest and in the Nation’s interest, not in
the interest of any partisan faction.

Mr. Chairman, Thank you very much.
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Chairman SPECTER. Thank you very much, Senator Leahy.
Senator Hatch.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman.

I welcome you, Judge Alito, your family members, friends and
others who are accompanying you.

This hearing is part of an ongoing evaluation of Judge Samuel
Alito’s nomination to replace Justice Sandra Day O’Connor as Asso-
ciate Justice of the Supreme Court of the United States. It is re-
markable that after a nearly record-long period without a Supreme
Court vacancy, we are here considering a second nominee in less
than 6 months.

Mr. Chairman, let me first commend you for firmly and fairly
handling these hearings. The timetable we are following reflects
your efforts to accommodate all sides, and the 70 days since Presi-
dent Bush announced the nomination significantly exceeds the av-
erage for other Supreme Court nominees.

The debate over this and other judicial nominations is a debate
over the judiciary itself. It is a debate over how much power
unelected judges should have in our system of government, how
much control judges should have over a written Constitution that
belongs to the people. Ending up in the right place in this debate
requires starting in the right place. The right place to start is the
proper description of what judges are supposed to do, and the rest
of the process should reflect this judicial job description.

The process for evaluating Judge Alito’s nomination began when
President Bush announced it more than 2 months ago. It continued
with Judge Alito’s meetings with more than two-thirds of the Sen-
ators and a vigorous debate in the media among analysts, scholars,
and activists. As the Senate completes the evaluation process, we
must keep some very important principles in mind and follow a few
basic rules.

The first principle is that in this judicial selection process, the
Senate and the President have different roles. Under the Constitu-
tion, the President, not the Senate, nominates and appoints judges.
The Senate has a different role. We must give our advice about
whether President Bush should actually appoint Judge Alito by
giving or withholding our consent. Abiding by the Constitution’s de-
sign and our own historical tradition requires that after Judge
Alito’s nomination reaches the Senate floor, we vigorously debate
it and then vote up or down.

The second principle is that in our system of Government the ju-
dicial and legislative branches have different roles. As Chief Justice
Roberts described it when he was before this Committee last fall,
“Judges are not politicians. Judges must decide cases, not cham-
pion causes. Judges must settle legal disputes, not pursue agendas.
Judges must interpret and apply the law, not make the law.” This
principle that judges are not politicians lies at the very heart of the
judicial job description.

In addition to these two principles, a few basic rules should guide
how we complete this confirmation process. First, we must remem-
ber that judicial nominees are constrained in what they may dis-
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cuss and how they may discuss it. Like Chief Justice Roberts and
others before him, Judge Alito is already a Federal judge. He not
only will be bound by the canons of judicial ethics as a Supreme
Court Justice, he is already bound by these canons as an appeals
court judge. Because judges may not issue advisory opinions, judi-
cial nominees may not do so either, especially on issues likely to
come before the Court. That rule has always been honored.

Needless to say, those who will demand such advisory opinions
in this hearing will do so precisely on those issues that are likely
to come before the Court. They have a right to ask those questions.
But as the Washington Post editorialized just this morning, how-
ever, “he will not—and should not—tell Americans how he will vote
on hotly contested issues.”

When Judge Ruth Bader Ginsburg was before us in 1993, she
said that her standard was to give no hints, no forecasts, no pre-
views, and declined to answer dozens of questions.

The second rule we should follow is to consider each part of
Judge Alito’s record on its own terms for what each part actually
is. He wrote memos when he worked for the Justice Department.
He has written judicial opinions while on the appeals court. He
wrote answers to the questionnaire from this Committee in 1990
and again last year. He has written articles and given speeches. He
has joined certain groups, and each of these is different. Each of
these must be considered in its own context, on its own terms,
rather than squeezed, twisted, and distorted into something de-
signed instead to support a preconceived position or serve a
preplanned agenda.

The third rule we should follow is considering Judge Alito’s en-
tire record. Some interest groups focus on—some would say they
obsess about—one recusal question, or they cherrypick from the
thousands of cases in which Judge Alito participated and the hun-
dreds of opinions he authored or joined. Or they look at the results
that ignore the facts and the law in those cases.

Judge Alito comes to us with a record that is long, broad, and
deep. He deserves, and our constitutional duty requires, that we
consider his entire record.

Finally, and perhaps most important, we must apply a judicial
rather than a political standard to the information before us, and
we do have a lot of information. The record includes more than 360
opinions of all kinds—majority, concurring, and dissenting—writ-
ten during his judicial tenure. We have more than 36,000 pages of
additional material, including unpublished opinions, legal briefs,
articles, speeches, and Department of Justice documents relating to
his service in the Office of Legal Counsel and in the Solicitor Gen-
eral’s office. We must apply a judicial, not a political, standard to
this record. Asking a judicial nominee whose side you will be on in
future cases is a political standard. Evaluating Judge Alito’s record
by asking those whose side he has been on in past cases is, again,
a political standard.

Scorecards are common in the political process, but they are in-
appropriate in the judicial process. The most important tools in the
judicial confirmation process are not litmus paper and a calculator.
Applying a proper judicial standard to Judge Alito’s record means
putting aside the scorecards and looking at how he does what
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judges are supposed to do, namely, settle legal disputes by applying
already established law.

A judicial standard means that a judicial decision can be entirely
correct even when the result does not line up with our preferred
political positions or cater to certain political interests. When he
was here last fall, Chief Justice Roberts compared judges to um-
pires who apply rules they did not write and cannot change to the
competition before them. We do not evaluate an umpire’s perform-
ance based on which team won the game, but on how that umpire
applied the rules inning after inning. We do not hire umpires by
showing them the roster for the upcoming season and demanding
to know which teams they will favor before those teams even take
the field. Similarly, we should evaluate judges and judicial nomi-
nees based on the general process for applying the law to any legal
disputes, not on the specific result in a particular case or dispute.

The fact that Judge Alito is such a baseball fan gives me even
more confidence that he knows the proper role of a judge. I know
that there is a pitched battle going on outside the Senate, with
dueling press conferences, television ads, e-mail, petition drives,
and stacks of reports and press releases. The Senate can rise above
that battle if we remember the proper role for the Senate and the
proper role for judges. We can rise above that battle if we respect
that judicial nominees are limited in what they may discuss. Take
each part of Judge Alito’s record on its own terms. Consider Judge
Alito’s entire record and apply a judicial rather than a political
standard.

Judge Alito, I know you. I have known you for a long time. You
are a good man. You are an exceptional judge as well. I welcome
you and your family to this Committee, and I hope that the days
ahead will reflect more light than heat. We congratulate you that
you are willing to go through this grueling process to represent
your country on one of the three separated powers. It means so
much to all of us, and I am grateful to personally know you as well
as I do.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Hatch.

Senator Kennedy?

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you, Mr. Chairman.

Judge Alito, I join in welcoming you and your family to this Com-
mittee. I appreciated the opportunity to visit with you in my office
a few weeks ago, and I was particularly impressed by your per-
sonal family story of how you were encouraged to do well and con-
tribute to your community. And I also applaud your dedication to
public service throughout your lifetime.

Supreme Court nominations are an occasion to pause and reflect
on the values that make our Nation strong, just, and fair. And we
must determine whether a nominee has a demonstrated commit-
ment to those basic values. Will a nominee embrace and uphold the
essential meaning of the four words inscribed above the entrance
of the Supreme Court Building, “Equal justice under law.”
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Justice Louis Powell spoke for all of us when he said, “Equal jus-
tice under law is perhaps the most inspiring idea of our society. It
is one of the ends for which our entire legal system exists.”

As we have seen from Justice O’Connor’s example, even one Jus-
tice can profoundly alter the meaning of those words for our citi-
zens. Even one Justice can deeply affect the rights and liberties of
the American people. Even one Justice can advance or reverse the
progress of our journey.

So the question before us in these hearings is this: does Judge
Alito’s record hold true to the letter and the spirit of equal justice?
Is he committed to the core values of our Constitution that are at
the heart of our Nation’s progress, and can he truly be evenhanded
and fair in his decisions?

In a way Judge Alito has faced this issue before as a nominee
to the Court of Appeals. I had the privilege of chairing his con-
firmation hearing in 1990, and at that time he had practiced law
for 14 years, but only represented one client, the U.S. Government.
I asked whether he believed he could be impartial in deciding cases
involving the Government, and in that hearing Judge Alito said on
the record that the most important quality for a judge is open-
mindedness to the arguments, and he promised the Committee that
he would make a very conscious effort to be absolutely impartial.
We took him at his word and overwhelmingly confirmed him to the
Third Circuit Court of Appeals.

We now have the record of Judge Alito’s 15 years on the bench,
and the benefit of some of his earlier writings that were not avail-
gble 115 years ago, and I regret to say that the record troubles me

eeply.

In a era where the White House is abusing power, is excusing
and authorizing torture and is spying on American citizens, I find
Judge Alito’s support for an all-powerful executive branch to be
genuinely troubling. Under the President’s spying program there
are no checks and balances. There is no outside review of the legal-
ity of this brazen infringement on the civil rights and liberties of
the American people. Undeterred by the public outcry, the Presi-
dent vows to continue spying on American citizens. Ultimately the
courts will make the final judgment whether the White House has
gone too far. Independent and impartial judges must assess the
proper balance between protecting our liberties and protecting our
national security.

I am gravely concerned by Judge Alito’s clear record of support
for vast Presidential authority unchecked by the other two
branches of Government. In decision after decision on the bench, he
has excused abusive actions by the authorities that intrude on the
personal privacy and freedoms of average Americans, and in his
writings and speeches he has supported a level of overreaching
Presidential power that, frankly, most Americans find disturbing
and even frightening.

In fact, it is extraordinary that each of the three individuals this
President has nominated for the Supreme Court, Chief Justice Rob-
erts, Harriet Miers and now Judge Alito, has served not only as a
lawyer for the executive branch, but as a defendant of the most ex-
pansive view of Presidential authority. Perhaps that is why this
President nominated them. But as Justice O’Connor stated, even a
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state of war is not a blank check for a President to do whatever
he wants. The Supreme Court must serve as an independent check
on abuses by the executive branch and a protector of our liberties,
not a cheerleader for an imperial presidency.

There are other areas of concern. In an era when too many
Americans are losing their jobs or working for less, trying to make
ends meet, in close cases Judge Alito has ruled the vast majority
of the time against the claims of the individual citizens. He has
acted instead in favor of Government, large corporations and other
powerful interests. In a study by the well-respected expert, Pro-
fessor Cass Sunstein of the University of Chicago Law School,
Judge Alito was found to rule against the individual in 84 percent
of his dissents. To put it plainly, average Americans have had a
hard time getting a fair shake in his courtroom. In an era when
America is still too divided by race and riches, Judge Alito has not
written one single opinion on the merits in favor of a person of
color alleging race discrimination on the job; in 15 years on the
bench, not one.

When I look at that record in light of the 1985 job application
to the Reagan Justice Department, it is even more troubling. That
document lays out an ideological agenda that highlights his pride
in belonging to an alumni group at Princeton that opposed the ad-
mission of women and proposed to curb the admission of racial mi-
norities. It proclaims his legal opinion that the Constitution does
not protect the right of women to make their own reproductive de-
cisions. It expresses outright hostility to the basic principle of one
person, one vote, affirmed by the Supreme Court as essential to en-
suring that all Americans have a voice in their Government. This
application was not a youthful indiscretion. It was a document pre-
pared by a mature, 35-year-old professional.

Finally, many of us are concerned about conflicting statements
that Judge Alito has made in response to questions from this Com-
mittee and others. As Chairman Specter has stated, this confirma-
tion largely depends on the credibility of Judge Alito’s statements
to us, and we have questions. When asked about the ideological
statements and specific legal opinions in his 1985 application,
Jli)dge Alito has dismissed those statements as just applying for a
job.

When he was before this Committee in 1990 applying for a job
to the circuit, he promised under oath that he would recuse himself
from cases involving Vanguard, the mutual fund company in which
he had most of his investments. But as a judge he participated in
a Vanguard case anyway, and has offered many conflicting reasons
to explain why he broke his word. We need to get to the bottom
of this matter to assure ourselves that what Judge Alito says in
these hearings will not be just words, but pledges that guide him
in the future if he is confirmed.

Judges are appointed by and with the advice and consent of the
Senate, and it is our duty to ask questions on great issues that
matter to the American people and to speak for them. Many Re-
publican Senators certainly demanded answers from Harriet Miers.
We should expect no less from Judge Alito. There is not time for
a double standard. If confirmed, Judge Alito could serve on the
Court for a generation or more, and the decisions he will make as
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Justice will have a direct impact on the lives and liberties of our
children, our grandchildren and even our great-grandchildren. We
have only one chance to get it right, and a solemn obligation to do
so.

Judge Alito, I have serious questions to ask. I congratulate you
on your nomination, and I look forward to your answers in these
hearings.

Chairman SPECTER. Thank you, Senator Kennedy.

Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

AlSenator GRASSLEY. I have a much more positive view of Judge
ito.

[Laughter.]

Senator GRASSLEY. I think the record will sustain my view. But
first, Judge Alito, I welcome you and your proud family to the Com-
mittee, and congratulations on your nomination.

I first want to remind all Americans who might be listening that
the Senate has a very important responsibility to confirm only well-
qualified individuals who will faithfully interpret the law and the
Constitution. Confirmation should be limited to those individuals
who will be fair, unbiased, devoted to addressing the facts in the
law before them without imposing their own values and political
beliefs when deciding cases. Nominees should not be expected to
precommit to ruling on certain issues in a certain way, nor should
Senators ask nominees to pledge to rule on cases in a particular

way.

If we fulfill our responsibility to the Constitution, the Supreme
Court will be filled with superior legal minds who will pursue the
one agenda that our Founding Fathers intended in writing the
Constitution, justice rather than political or personal goals. The
Supreme Court will then consists of individuals who meticulously
apply the law and the Constitution regardless of whether the re-
sults they reach are popular or not. If we do our job right, the Su-
preme Court will not be made up of men and women who are on
the side of the little guy or the big guy, rather the Supreme Court
will be made up of men and women who are on the side of the law
and the Constitution.

From all accounts, Judge Alito has an impressive and extensive
legal and judicial record, certainly one worthy of someone on the
Supreme Court. Judge Alito excelled at top-notch schools, member
of law review, clerked for a Federal judge. He also held important
positions at the Department of Justice, Office of Legal Counsel, the
Solicitor General’s Office and was U.S. Attorney for New Jersey be-
fore being appointed to the Third Circuit.

I want to remind the American people this nominee, Judge Alito,
has been confirmed unanimously by the U.S. Senate, not once, but
twice. This is a tremendous record of accomplishment in public
service equal to any Supreme Court nominee that I have consid-
ered in the 25 years I have been on this Committee. Not only that,
Judge Alito has a reputation for being an exceptional and honest
judge devoted to the rule of law, as well as being a man of integ-
rity.
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Judge Alito enjoys the support and respect of people who work
with him, practice with him, and therefore, know him best. Exam-
ple, 54 of Judge Alito’s law clerks, Democrats, Republicans and
Independents alike, signed a letter to the Committee that stated,
“We collectively were involved in thousands of cases and it never
once appeared to us that Judge Alito has prejudged a case or ruled
based on political ideology.” Continuing to quote, “It is our uniform
experience that Judge Alito was guided by his profound respect for
the Constitution and the limited role of the judicial branch.” Those
54 opinions say a lot about Judge Alito and his approach to judicial
function. Like Chief Justice Roberts, it appears that Judge Alito
tries to act like an umpire, calling the balls and strikes, rather
than advocating a particular outcome.

I am also impressed with the very complimentary things that
some lawyers have had to say about Judge Alito in the Lawyers
Evaluation Section of the Almanac of Federal Judiciary. With re-
spect to his legal ability, lawyers praised him, saying that Judge
Alito was “exceptional,” “a brilliant jurist.” Another lawyer stated
that, “to say that he is outstanding is to use understatement. He’s
the best judge on the circuit, maybe in the country.”

With respect to his demeanor and temperament, lawyers found
Judge Alito to be measured and judicial while on the bench. One
lawyer commented that he is demanding, but always courteous. He
may occasionally, quoting, “demonstrate a little bit of impatience
with lawyers that aren’t quite getting it. This can be directed at
either side. It’s just a sign that his mind is working more efficiently
than yours. He’s never discourteous, never abusive.” Another law-
yer said, “He is pleasant and courteous.” Others commented about
the impression that Judge Alito is a conservative judge, but cer-
tainly not out to impose his own personal agenda while on the
bench. One lawyer commented that he “is a conservative, but
reaches honest decisions,” while another said, “By reputation he’s
known to be one of the more conservative judges on the court, but
he is forthright and fair. He tries to decide cases in front of him
in the right way.”

The American Bar Association came out just last week with an
evaluation of Judge Alito to be a Justice, and they considered
things like integrity, judgment, compassion, open-mindedness and
freedom from bias and commitment to equal justice under the law.
The ABA once again found Judge Alito to be unanimously well
qualified. This recommendation should have much weight for my
colleagues on the other side, who have time and time again de-
scribed the rating of the ABA as, quote, “gold standard.” Yet, some
liberal interest groups have come out in full force and have at-
tempted to paint Judge Alito to be an extremist and to be an activ-
ist. They have criticized a nominee who has, from what I see de-
scribed by these lawyers and fellow judges, a reputation of being
a restrained jurist committed to the rule of law and the Constitu-
1(:1ion, but that is what these outside-the-mainstream groups always

0.

They attack individuals who they believe will not implement
their agenda before the Supreme Court, so Judge Alito should see
criticism as a badge of honor worn by many past and present mem-
bers of the Court. Yet, I am glad to see the public fully participate
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in this process because this is the nature of our system of Govern-
ment, but I do not like to see facts twisted, untruths fabricated to
give the nominee a black eye even before he comes before our Com-
mittee.

So, Judge Alito, now you have that opportunity to set everyone
straight on your record and your approach to deciding cases. These
hearings are also an opportunity, a very good opportunity to re-
mind the public about the proper role of a judge in our system of
checks and balances limited Government. Judges are required by
our democratic system not to overstep their positions to become
policymakers or super legislators. Supreme Court nominees should
know, without any doubt, that their job is not to impose their own
personal opinions of what is right and wrong, but to say what the
law is, rather than what they personally think the law ought to be.
Supreme Court nominees should know that this exercise of judicial
restraint is a key ingredient of being a good judge, as the Constitu-
tion constrains judges every bit as it constrains we legislators, ex-
ecutives and citizens in their actions.

Moreover, Supreme Court nominees should be individuals who
not only understand but truly respect the equal roles and respon-
sibilities of different branches of Government and our State Gov-
ernments. As Alexander Hamilton said in Federalist No. 78, “The
courts must decide the sense of the law, and if they should be dis-
posed to exercise will instead of judgment, the consequences would
be the substitution of their pleasure to that of the legislative body.”
Our Framers expected the judicial branch to be the least dangerous
branch of Government.

At our meeting in my office in November, I heard Judge Alito
place emphasis on the limited role of the courts in our democratic
society. He also reiterated this belief in a questionnaire he sub-
mitted to this Committee. So I have some idea of how Judge Alito
approaches the law and views the role of a judge. I am hopeful that
his commitment to judicial restraint and to confining decisions to
the law and the Constitution will shine through in this hearing,
and I believe it will, and I am hopeful that my colleagues will give
Judge Alito a civil, a fair and a dignified process, as well as an up
or down vote, because as always, the Constitution sets the stand-
ard: the President nominates, the Senate deliberates, and then we
are obligated to give our advice and consent in an up or down vote.

Judge Alito, I congratulate you.

Chairman SPECTER. Thank you very much, Senator Grassley.

Senator Biden.

STATEMENT OF HON. JOSEPH R. BIDEN, JR., A U.S. SENATOR
FROM THE STATE OF DELAWARE

Senator BIDEN. Thank you, Mr. Chairman.

Judge, welcome. Mrs. Alito and your family, welcome. It is an in-
credible honor to be nominated by a President of the United States
to be an Associate Justice of the Supreme Court, and you are to
be congratulated.

Judge, this may be one of the most significant, consequential
nominations that the Senate will vote on since I have been here in
the last three decades. I think history has delivered you, fortu-
nately or unfortunately, to a moment where Supreme Court histo-
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rians far into the future are going to look back on this nomination
and make a judgment whether or not with your nomination, and
if you are confirmed, whether the jurisprudence of the Supreme
Court begin to change from the consensus that existed the last 70
years, or whether it continued on the same path it has over the
past six or seven decades, and that moment is right now.

Lest we think it is kind of like we all go through this process—
and I like the phrase “minuet” that the Chairman used—we all act
like there is not an elephant in the room. The truth of the matter
is, there is significant debate among judicial scholars today as to
whether or not we have gone off on the wrong path with regard to
Supreme Court decisions. There is a very significant dispute that
has existed in 5—4 decisions over the past two decades in a Court
that is very closely divided on the critical, central issues of the day.

Just to make it clear, I am puzzled by some of the things you
have said, and I am sure you are going to get a chance to tell me
what you meant by some of the things you wrote and said, but
when in your job application you talked about being proud, as you
should be, to be proud of your subscription to and adhering to no-
tions put forward in the National Review that you are a proud
member of the Federalist Society, the National Conservative Polit-
ical Action Committee, the American Spectator is something you
look to, et cetera. These are all really very bright folks. They all
have a very decided opinion on the issues of the day—very decided.
And those very organizations I have named think, for example, we
misread the Fifth Amendment and have been misreading it for the
past three decades. Those same groups argue that, in fact, there is
no right of privacy in the Constitution, et cetera. So people are not
making this up. In a sense, it is not about you. You find yourself
in the middle of one of the most significant national debates in
modern constitutional history because you have been nominated to
replace a woman, in addition, who has been the deciding vote on
a significant number of these cases. Since 1995 there have been
193 5—4 decisions, and Justice O’Connor 77 percent of the time has
been the deciding vote. And for 70 years, there has been a con-
sensus among scholars and the American people on a reading of
the Constitution that protects the right of privacy, the autonomy
of individuals, while at the same time empowering the Federal
Government to protect the less powerful. Only recently has the de-
bate come that States rights are being trumped in a fundamental
way, a reading of the 10th Amendment and 11th Amendment. That
is a legitimate debate. Totally legitimate. But anybody who pre-
tends that how you read the 10th and 11th Amendment does not
have a fundamental impact on the things we care about is kidding
thlemselves. They are either uninformed or they are kidding them-
selves.

So, Judge, there is a genuine struggle going on well beyond you,
well beyond the Congress, in America about how to read the Con-
stitution. And I believe at its core we have a Constitution, as our
Supreme Court’s first great Justice Marshall said in 1819, and I
quote, “intended to endure for the ages to come and consequently
to be adapted to the various crises of human affairs.” That is the
crux of the debate we are having now, whether it is an adaptable
Constitution. A lot of my friends make very powerful and con-
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vincing arguments—and they may be right—that, no, no, no, no,
no, it is not adaptable, it is not adaptable. And since our country’s
founding, we have tried to keep Government’s heavy hand out of
our personal lives while ensuring that we do the most important
thing, which is to protect those who cannot protect themselves. And
the debate raging today is about whether we will continue along
that path and whether our courts will continue to be one of the
places where society puts the little guy—and I know this is not
something you are supposed to say—the little guy on the same foot-
ing with the big guy. The one place David is equal to Goliath is
in the Supreme Court.

It is also important to note that you are slated to replace the
first woman ever nominated to the Supreme Court. We can pretend
that is not the fact, but it is. And through no fault of your own,
we are cutting the number of women in half on the Court. And
now, as I said, that is not your fault, but I think it means that we
have to take, at least speaking for myself, a closer look at your
stands on issues that are important to women. And, moreover, Jus-
tice O’Connor brought critical qualities to the High Court that not
everybody thinks are qualities—I happen to think they are—her
pragmatism and her statecraft. Not that I have always agreed with
what she said, far from it, but Justice O’Connor has been properly
lauded in my view as a judge who approached her duties with
open-mindedness and with a sensitivity to the effects her decisions
would have on everyday, ordinary people. She, unlike Judge Bork,
did not think that being on the Court would be “an intellectual
feast,” to quote Judge Bork. Justice O’Connor also brought balance
to our highest Court. Most recently, as has been repeated many
times, she cautioned about war does not give a blank check. Her
decisions reflect, in my view, that our societies work very hard to
improve the workaday world, to open doors to workers confronted
by powerful employers and for women facing harassment and
stereotypes.

Now, I acknowledge this is a very tough job a judge has in deter-
mining whether or not there is an openness that is required under
the Constitution. But I also acknowledge that prejudice runs very
deep in our society, and in the real world, discrimination rears its
ugly head in the shadows where it is very difficult to root it out.
But Justice O’Connor was not afraid to go into the shadows.

The Constitution provides for one democratic moment, Judge, be-
fore a lifetime of judicial independence when the people of the
United States are entitled to know as much as we can about the
person that we are about to entrust with safeguarding our future
and the future of our kids. And, Judge, simply put, that is this mo-
ment, the one democratic moment in a lifetime of absolute judicial
independence. And that is what these hearings are about, in my
view.

In the coming days, we want to know about what you believe,
Judge, how you view the Constitution, how you envision the role
of the Federal courts, what kind of Justice you would seek to be-
come. As I said, this one democratic moment when the people,
through their elected representatives, get to ask questions of a
President’s choice for the highest Court. And I hope you will be
forthcoming.
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I cannot imagine, notwithstanding what many of my colleagues,
whom I have great respect for, believe, I can’t imagine the Found-
ers, when they sat down and wrote the document and got to the
Appointments Clause and said, You know what? The American
people are entitled to know before we make him President, before
we make her Senator, before we make him Congressman, what
they believe on the major issues of the day. But judges, Supreme
Court nominees, as long as they are smart and honest and decent,
it really does not matter what they think. We do not have to know.
I can’t fathom—can’t fathom—that that was the intent of the
Founders. They intended the American people to know what their
nominees thought.

And I might add—and I will end with this—we just had two Su-
preme Court Justices before our caucus just as they were before,
I think, the Republican Caucus. They ventured opinions on every-
thing. On everything, things that are going to come before the
Court. It did not in any way jeopardize their judicial independence.

So, Judge, I really hope that this does not turn out to be a min-
uet. I hope it turns out to be a conversation. I believe we—you and
I and this Committee—owe it to the American people in this one
democratic moment to have a conversation about the issues that
will affect their lives profoundly. They are entitled to know what
you think.

And I remind my colleagues, many of whom are on this Com-
mittee, they sure wanted to know what Harriet Miers thought
about everything. They sure wanted to know in great detail. They
were about ready to administer blood tests. The good news is no
blood test here. The good news is no blood test, just a conversation,
and I hope you will engage in it with us because I am anxious to
get a sense of how you are going to approach these big issues.

I thank you very much, Judge.

Chairman SPECTER. Thank you, Senator Biden.

Senator Kyl?

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KYL. Thank you, Mr. Chairman.

Welcome, Judge Alito, to your confirmation hearing. At the out-
set, I am pleased to note that you have more judicial experience
than any Supreme Court nominee in more than 70 years. Indeed,
only one Supreme Court Justice in history, one Horace Lurton,
nominated by President Taft, had more Federal appeals court expe-
rience. Moreover, you have devoted virtually your entire profes-
sional life to public service, and the Nation owes you gratitude for
that service. I look forward to a dignified hearing followed by a fair
up or down vote on the Senate floor.

Before discussing your nomination, I would like to take a mo-
ment to express my respect and admiration for the Justice whom
you are nominated to replace, my fellow Arizonan Sandra Day
O’Connor, whom I have known for more than 30 years. Justice
O’Connor has served with great distinction during her career in the
Arizona Legislature, on the Arizona Court of Appeals, and for what
has been a quarter of a century on the U.S. Supreme Court. Arizo-
nans are deeply proud of Justice O’Connor’s service to this country.
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She will always be remembered by Arizonans and all Americans as
an extraordinary public servant.

Judge Alito, I would like to discuss your background and experi-
ence in the context of other Justices on the Supreme Court so that
everyone understands how well you satisfy what we have come to
expect from our top judges. Like all the sitting Justices, you had
an outstanding education. One of your classmates at Yale Law
School, Tony Kronman, who later went on to be the dean of the law
school and could, I believe, fairly be described as a political liberal,
has recently remarked, and I quote, “He impressed me”—speaking
of you—“as being more interested in the technical, intellectual
challenges of the law and its legal reasoning than its political uses
or ramifications.” Thus, even in your early 20’s, it appears you
were focused on the law as an independent pursuit rather than
using law to influence political ends.

With your intellect and education, you could have become a
wealthy attorney, but instead you devoted virtually all of your legal
career to the public service. In doing so, you meet, and even exceed,
the stellar examples set by Justices Thomas and Souter, each of
whom devoted most of their pre-judicial careers to public service.
Perhaps this is because, like Justices Ginsburg and Scalia, you had
a father who was an immigrant to this Nation. It seems that immi-
grants often have a special understanding of the incredible oppor-
tunities that this Nation affords its citizens. Moreover, your fa-
ther’s long service to the people of New Jersey both as a school-
teacher and as a civil servant in the State legislature plainly
served as a model for you.

I also note that you served in the U.S. Army Reserves from 1972
until 1980. If confirmed, only you and Justice Stevens would have
any military experience. You would also be the first Supreme Court
Justice to have served in the Army Reserves since Justice Frank
Murphy did so during World War II.

You have spent much of your career as a Federal prosecutor pur-
suing terrorists, mob kingpins, drug dealers, and others who
threaten our safety and our security. Justice Souter had a distin-
guished career as a State prosecutor, but no sitting Justice has
served as a Federal prosecutor. Again, this experience could prove
helpful given that approximately 40 percent of the Supreme Court
docket involves criminal matters.

You also served as an attorney in the executive branch. Like
Chief Justice Roberts, you served in the Solicitor General’s office
representing our Government before the Supreme Court. And like
Justice Scalia, you served in the Office of Legal Counsel, providing
constitutional advice to the President and the rest of the executive
branch. In both of these roles, your job was to advance the policies
of a President who twice won an electoral college landslide. He set
the agenda, and you helped him implement it.

Similarly, Justice Thomas served Presidents Reagan and Bush in
political/legal capacities, and Justice Breyer also worked in political
jobs, both in President Johnson’s Justice Department and as a law-
yer to this Committee.

I note that you were just 39 when nominated to serve on the
Third Circuit. Justice Kennedy was only 38 when nominated to the
Ninth Circuit, and Justice Breyer only 42 when nominated to the
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First Circuit. Like them, you now have a great deal of hands-on ex-
perience that you can bring to the Court for years to come.

During your judicial service, you amassed an impressive record
for the Senate to review, including more than 350 authored opin-
ions. It is this judicial record that should be the focus of this Com-
mittee, just as it was with all of the other sitting Justices on the
Court. It appears to me that you easily fit into the mold of what
this Nation has come to expect from a Supreme Court Justice: a
first-rate intellect, demonstrated academic excellence, a life of en-
gagement with serious constitutional analysis, and a reputation for
fair-mindedness and modesty. These are the standards for a Su-
preme Court Justice, and you plainly meet these expectations. As
a consequence, I view your nomination with a heavy presumption
in favor of confirmation. Before I conclude, I would like, though, to
address two other points.

First, some of my colleagues are fond of asking the question,
Which side are you on? You have heard that today. Politicians
must pick sides regularly, every time they vote, so it is perhaps
natural that they see the world as a battle between competing
groups. But it is wholly inappropriate as an approach to the judi-
cial role. The only relevant side is that of the law and the Constitu-
tion. We do great injury to the integrity of the court system when
we start speaking of sides and stop devoting ourselves to the pur-
suit of impartial justice.

During Chief Justice Roberts’s confirmation hearings, I was
struck by the way he answered the question. Then Judge Roberts
explained that he had been asked earlier in the confirmation proc-
ess, Are you going to be on the side of the little guy? Roberts ex-
plained that this question troubled him, and this is how he an-
swered. He said, “If the Constitution says that the little guy should
win, the little guy is going to win. But if the Constitution says that
the big guy should win, well, then the big guy is going to win be-
cause my obligation is to the Constitution. That’s the oath. The
oath that a judge takes is not that I will look out for particular in-
terests. The oath is to uphold the Constitution and the laws of the
United States.” And this is the essence of justice. Our courts pro-
vide a neutral forum for the adjudication of disputes under the law,
not based on economic or political power, on race, on sex, or any
other personal characteristics. Big guy, little guy—it should make
no difference. The rule of law demands neutrality.

Second, I want to address the proper scope of questioning during
these hearings, a matter that has also come up already. As I re-
minded Chief Justice Roberts at his hearings, the American Bar
Association Model Code of Judicial Conduct dictates that, and I
quote, “a judge or candidate for election or appointment to judicial
office shall not, with respect to cases, controversies, or issues that
are likely to come before the court, make pledges, promises, or com-
mitments that are inconsistent with the impartial performance of
the adjudicative duties of the office.” In other words, no judicial
nominee should answer any question that is designed to reveal how
the nominee will rule on any issue that could come before the
Court. This rule has come to be known as “the Ginsburg standard”
because Justice Ginsburg stated during her own confirmation hear-
ings that she would give no forecasts, no hints about how she
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would rule on issues. And I was pleased to see that Chief Justice
Roberts refused to prejudge issues or make promises in exchange
for confirmation votes. We are all better off because of his prin-
cipled stand.

Soon after his confirmation, Justice Ginsburg was asked about
this Ginsburg standard as applied to the Roberts hearings, and she
said, “Judge Roberts was unquestionably right. My rule was I will
not answer a question that attempts to project how I will rule in
a case that might come before the Court.” In other words, Justice
Ginsburg reaffirmed the Ginsburg standard.

In light of the Chief Justice’s confirmation hearings and Justice
Ginsburg’s later remarks, I asked my colleagues for basic fair play.
Apply the same standards to Judge Alito that we applied to John
Roberts, Stephen Breyer, Ruth Bader Ginsburg, and all of the
other sitting Justices. Let’s not invent a new standard for Judge
Alito or change the rules in the middle of the game. Politicians
must let voters know what they think about issues before the elec-
tion. Judges should not.

And it is not a hypothetical matter. Senator Kennedy in his
opening statement expressed concern about the extent of the execu-
tive branch’s authority to conduct surveillance of terrorists and
said ultimately the courts will decide whether the President has
gone too far. Indeed they will.

Judge Alito, I will tell you the same thing I told John Roberts.
I expect you to adhere to the Code of Judicial Conduct, and I want
you to know that I will strongly defend your refusal to give any in-
dication of how you might rule on any matter that might come be-
fore you as a judge or to answer any question that you believe to
be improper under the circumstances. Congratulations, Judge Alito,
on your nomination.

Chairman SPECTER. Thank you, Senator Kyl.

Senator Kohl?

STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR FROM
THE STATE OF WISCONSIN

Senator KOHL. Thank you, Mr. Chairman.

Judge Alito, let me also send my welcome to you this afternoon
and to your family. You are to be congratulated on your nomina-
tion.

Through its interpretation of the Constitution, the Supreme
Court hugely shapes the fabric of our society for us and for future
generations. Over the course of more than 200 years, it has found
a right to equal education regardless of race. It has guaranteed an
attorney and a fair trial to all Americans, rich and poor alike. It
has allowed women to keep private medical decisions private. And
it has allowed Americans to speak, vote, and worship without inter-
ference from their Government.

Through these decisions and many more, the judicial branch has
in its finest hours stood firmly on the side of individuals against
those who would trample their rights. In the words of Justice
Black, “The courts stand against any winds that blow as havens of
refuge for those who might otherwise suffer because they are help-
less, weak, outnumbered, or because they are nonconforming vic-
tims of prejudice or public excitement.”
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As the guardian of our rights, the Supreme Court makes deci-
sions every year which either protect the individual or leave him
at the mercy of more powerful forces in our society. They consider
questions like when can a disabled individual sue to gain access to
a courthouse, when can a parent leave work to care for a sick child,
when should the Government be allowed to listen to a private con-
versation, and when will the courthouse doors open or close to an
employee suffering discrimination at work.

Whether interpreting the Constitution or filling in the blanks of
a law or a regulation, every word of the Court’s opinion can widen
or narrow our rights as Americans and either protect us or leave
us more vulnerable to any winds that blow. If confirmed, you will
write the words that will either broaden or narrow our rights for
the rest of your working life. You will be interpreting the Constitu-
tion in which we as a people place our faith and on which our free-
doms as a Nation rest. And on a daily basis, the words of your
opinions will affect countless individuals as they seek protection be-
hind the courthouse doors.

Despite your enormous power, you will be free of all constraints,
unaccountable and unrecallable. We give Supreme Court Justices
this freedom because we expect them to remain above the pull of
politics, to avoid the effects of public excitement and allow a broad-
er view, not tied to the whims of the majority at a certain moment
in the history. So for only a short time this month will the people
through their Senators be able to question and to judge you. In
short, before we give you the keys to the car, we would like to know
where you plan to take us.

To a certain extent, we know more about what is in your heart
and in your mind than we did with now Justice Roberts. You have
a long track record as a judge and as a public official in the Justice
Department. When we met privately and I asked you what sort of
Supreme Court Justice you would make, your answer was fair
when you said, “If you want to know what sort of a Justice I would
make, then look at what sort of a judge I have been.”

Taking this advice, your critics argue that your judicial record
demonstrates that you will not sufficiently protect the individual,
but will instead side with more powerful interests, narrow the
rights we enjoy, and leave individual Americans more vulnerable
to abuse. For example, they cite your Casey dissent as diminishing
the power of married women over their own bodies. They identify
your decision in the Chittister case as evidence that you will make
it harder for working people to care for a family. They cite the Bray
case and others where you often side with corporations to block the
victims of discrimination from getting their day in court. Others
raise concerns about your views on the rights of the accused when
faced with the Government’s enormous power in the criminal jus-
tice process.

In addition to your record on the bench, your opponents identify
memos you wrote while in the Justice Department as further evi-
dence of your hostility to individual rights. For example, in your
now famous 1985 job application, you expressed pride in some of
the work you did in the Solicitor General’s office. You chose to sin-
gle out the assistance that you provided in crafting Supreme Court
briefs urging that “the Constitution does not protect a right to an
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abortion.” While these statements came in the context of your work
on behalf of the Reagan administration, they were, nevertheless,
your self-proclaimed personal views.

In the same job application, you wrote that you had pursued a
legal career because you disagreed with many of the decisions of
the Warren Court, especially, and I quote, “in the areas of criminal
procedure, the Establishment Clause, and reapportionment.” These
Warren Court decisions establishing one person/one vote, Miranda
rights, and protections for religious minorities are some of the most
important cases protecting our rights and our liberties, protecting
minorities against majority abuses and protecting individuals
against Government abuses, and yet antagonism toward these deci-
sions seems to have motivated your pursuit of the law.

Your supporters, on the other hand, contend that it is not fair
to select a few specific cases in light of a career as a judge span-
ning 15 years. Further, they dismiss some of your early memos in
the Justice Department as old and not particularly relevant. They
argue that you are well within the mainstream of judges, especially
Republican-appointed judges.

So it is our job to sort out the truth about your record, separate
the rhetoric from the reality, and decide where you will lead the
country. We will need to examine whether, as your critics contend,
you will consistently side against the individual or whether, as
your supporters contend, you are a mainstream conservative who
will fairly decide all cases. I hope these hearings will add to our
record in making this critical determination.

This would be an appropriate time to share my perspective on
how we will judge the nominee. We have used the same test for
each of the five previous Supreme Court nomination hearings: a
test of judicial excellence. Judicial excellence, it seems to me, in-
volves at least four elements:

First, a nominee must possess the competence, character, and
temperament to serve on the bench.

Second, judicial excellence means that a Supreme Court Justice
must have a sense of the values from which the core of our political
and economic system goes. In other words, we should not approve
any nominee whose extreme judicial philosophy would undermine
rights and liberties relied upon by all Americans.

Third, judicial excellence requires an understanding that the law
is more than an intellectual game and more than a mental exer-
cise. He or she must recognize that real people with real problems
are affected by the decisions rendered by the Court. Justice, after
all, may be blind, but it should not be deaf.

And, finally, judicial excellence requires candor before confirma-
tion. We are being asked to give the nominee enormous power, and
so we want to know what is in your mind and in your heart.

Judge Alito, we are convinced that your intellect and experience
qualifies you for this position. I enjoyed meeting you a few weeks
ago and appreciated our discussion. Your legal talents are undeni-
ably impressive, and your opinions are thoughtful and well rea-
soned. We are now familiar with your abilities in your long tenure
as a judge. And yet we do not know whether the concerns some
have raised about your judicial philosophy are overstated or wheth-
er we need to have serious doubts about your nomination. I look
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forward to these hearings as an opportunity to learn more and
measure whether you meet our test of judicial excellence.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Kohl.

Senator DeWine.

STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR FROM
THE STATE OF OHIO

Senator DEWINE. Thank you, Mr. Chairman.

Judge Alito, I want to welcome you and your family, appreciate
you being here with us today.

The Constitution gives the Senate a solemn duty, a solemn duty
when it comes to the nomination of any individual to sit on the
U.S. Supreme Court. While the President is to nominate that indi-
vidual, we in the Senate must provide our advice and consent. This
function is not well defined. The Constitution does not set down a
road map. It does not require hearings. In fact, it does not even re-
quire questioning on your understanding of the Constitution or the
role of the Supreme Court.

To me, however, these things are certainly important. The reason
is obvious. When it comes to the Supreme Court, the American peo-
ple have only two times when they have any input into how our
Constitution is interpreted and who will have the privilege to do
so. First, we elect a President who has the power to nominate Jus-
tices to the Supreme Court. Second, the people, acting through
their representatives in the Senate, have their say on whether the
President’s nominee should in fact be confirmed.

Judge Alito, I want to use our time together today to make a
point about democracy. When it comes to our Constitution, judges
perform certainly an important role. But the people, acting through
their elected representatives, should play an even more important
role. After all, our Constitution was intended as a popular docu-
ment. It was drafted and ratified by the people. It established
democratic institutions. It entrusts the people with the power to
make the tough decisions. In most cases, it prefers the will of the
people to the unchecked rule of judges. If confirmed, Judge, you
should always keep this in mind.

In my opinion, Chief Justice Roberts put it best during his recent
confirmation hearings, when he said, and I quote, “The Framers
were not the sort of people, having fought a revolution, having
fought a revolution to get the right of self government, to sit down
and say, well, let’s take all the difficult issues before us, let’s have
the judges decide them. That would have been the farthest thing
from their mind,” end of quote.

Sometimes, Judge, however, I fear that the Supreme Court for-
gets this advice. In the last 15 years, in fact, the Court has struck
down, in whole or in part, more than 35 acts of this Congress, and
nearly 60 State and local laws. Without question, the Court does
play a vital role in our constitutional system. Sometimes local,
State, and Federal law so clearly run afoul of the Constitution, that
the Court must step in and strike them down.

In most cases, the Court performs this admirably and with great
restraint. In recent years, the Court has struck down some laws
that, in my opinion, did not deserve such a fate. Take, for instance,
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the Americans with Disabilities Act; it passed this Congress with
overwhelming bipartisan support. The law was supported by an ex-
tensive factual record, and it was based on our Government’s long-
standing constitutional power to fight discrimination wherever it
exists. When the Court considered the ADA in the Garrett case,
however, it ignored the Act’s broad support, cast aside the legisla-
tive record, and struck down a portion of the law. The decision was
a close one, 5—4. The majority relied on a highly controversial legal
theory, and the case evoked a vigorous dissent.

This is precisely my problem with Garrett. In such a difficult
case where the Constitution does not clearly support the majority’s
decision, the proper response is not to strike down the law. In such
a case, the Court should defer to the will of the people. In other
ways, Judge, the Court’s recent decisions have made life more dif-
ficult for the democratic institutions that perform the day-to-day
work of our Nation, recent cases involving affirmative action and
the posting of the Ten Commandments on public property, which
seem to me at least to prove the point. The Court has upheld one
affirmative action program at the University of Michigan, but
struck down another one, and has allowed the posting of the Ten
Commandments outside of a public building, but banned it on the
inside in another case.

To add to the confusion, some of the Court’s decisions involve
multiple concurrences and dissents, making it hard, even for law-
yers and judges to figure out what the law is and why.

Chief Justice Roberts mentioned this problem at his hearing.
And in one of his final statements as Chief Justice, William
Rehnquist noted that one of the Court’s decisions had so many
opinions within it that he—and I quote—“didn’t know we had so
many Justices on the Court.”

What has emerged in certain areas, therefore, is a patchwork, a
patchwork that leaves local officials, State legislators, Members of
Congress and the public guessing what the law permits and what
it does not. In 1937, President Franklin Roosevelt reminded us that
the Constitution is, and I quote, “a layman’s document, not a law-
yer’s contract.” But that very document does little to serve people
when Supreme Court decisions are written so that even high-price
lawyers cannot figure them out.

I am not the first to raise these democratic concerns. Many have
faulted the Court for its lack of clarity in certain cases and many
have criticized its recent lack of deference to decisions made by
State legislatures and Congress. In fact, some have even suggested
that this recent trend has transformed our democracy from one
founded on “we, the people,” to one ruled by “we, the Court.” To
me, the criticism has some force. The Constitution empowers the
people to resolve our days’ most contentious issues. When judges
forget this basic truth, they do a disservice to our democracy and
to our Constitution. Judges are not Members of Congress. They are
not State legislators, Governors, nor Presidents. Their job is not to
pass laws, implement regulations, nor to make policy. To use the
words of Justice Byron White, words that I quoted at our last Su-
preme Court hearing: the role of the judge is simply to decide
cases; to decide cases, nothing more.
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Judge, from what I have seen so far, you do not need much re-
minding on this score. Your decisions are usually brief and to the
point. You write with clarity and common sense, and in most cases
you defer to the decisionmaking of those closest to the problem at
hand. I do not expect to agree with every case that you decide, but
your modest approach to judging seems to bode well for our democ-
racy.

Over the next several days the members of this Committee will
question you to find out what kind of Justice you will be. This
hearing is really our opportunity to try to answer that question.
Our constitutional system is founded on democracy, a world of peo-
ple, not the unchecked rule of judges. If confirmed, it will be your
job to faithfully interpret our Constitution and to defend our de-
mocracy case by case. I wish you well.

Thank you.

Chairman SPECTER. Thank you, Senator DeWine.

Senator Feinstein.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Welcome, Judge Alito. I am one that believes your appointment
to the Supreme Court is the pivotal appointment, and because you
replace Sandra Day O’Connor and because she was the fifth vote
on 148 cases, you well could be a very key and decisive vote. So
during these hearings, I think it is fair for us to try to determine
whether your legal reasoning is within the mainstream of Amer-
ican legal thought and whether you are going to follow the law re-
gardless of your personal views about the law.

Since you have provided personal and legal opinions in the past,
I very much hope that you will be straightforward with us, share
your thinking, and share your legal reasoning.

I would like to use my time to discuss with you some of my con-
cerns. I have very deep concern about the legacy of the Rehnquist
Court and its efforts to restrict congressional authority to enact leg-
islation by adopting a very narrow view of several provisions of the
Constitution, including the Commerce Clause and the 14th Amend-
ment. This trend, I believe, if continued, would restrict and could
even prevent the Congress from addressing major environmental
and social issues of the future.

As I see it, certain of your decisions on the Third Circuit raise
questions about whether you would continue to advance the
Rehnquist Court’s limited view of congressional authority, and I
hope to clear that up.

Let me give you one example here, and that is the Rybar case.
Your dissent argued that Congress lacked the authority to ban the
possession and transfer of machine guns based essentially on a
technicality. The congressional findings from previous statutes
were not explicitly incorporated in the legislation. You took this po-
sition even though the Supreme Court had made clear in 1939, the
Miller case, that Congress did have the authority to ban the pos-
session and transfer of firearms, and even though Congress had
passed three Federal statutes that extensively documented the im-
pact that guns and gun violence have on interstate commerce. I am
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concerned that your Rybar opinion demonstrates a willingness to
strike down laws with which you personally may disagree by em-
ploying a narrow reading of Congress’s constitutional authority to
enact legislation.

The subject of Executive power has come up, and indeed it is a
very big one. I think we are all concerned about how you approach
and decide cases involving expanded Presidential powers. Recently
there have been several actions taken by the administration that
highlight why the constitutional checks and balances between the
branches of Government are so essential. These include the use of
torture, whether through an expansive reading of law, or dis-
regarding Geneva Conventions, including the Convention on Tor-
ture, whether the President is bound by ratified treaties or not, al-
lowing the detention of American citizens without providing due
process—of course, Sandra Day O’Connor was dispositive in the
Hamdi case—and whether the President can conduct electronic
surveillance on Americans without a warrant despite legislation
that establishes a court process for all electronic surveillance.

I am also concerned with the impact you could have on women’s
rights, and specifically, a woman’s right to choose. In the 33 years
since Roe was decided, there have been 38 occasions on which Roe
has been taken up by the Court. The Court has not only declined
to overrule Roe, but it has also explicitly reaffirmed its central
holding. In our private meeting, when we spoke about Roe and
precedent, you stated that you could not think of a case that has
been reviewed or challenged more than Roe. You also stated that
you believe that the Constitution does provide a right of privacy
and that you have a deep respect for precedent.

However, in 1985, you clearly stated that you believed Roe
should be overturned and that the Constitution does not protect a
woman’s right to choose. So despite voting to sustain Roe on the
Third Circuit, your opinions also raise questions about how you
might rule if not bound by precedent, and of course, obviously, I
would like to find that out.

I am also concerned about the role the Court will play in pro-
tecting individual rights in this and the next century. Historically,
the Court has been the forum to which individuals can turn when
they believed their constitutional rights were violated. This has
been especially noteworthy in the arena of civil rights, and as has
been mentioned, in that same 1985 job application, you wrote that
while in college you developed a deep interest in constitutional law,
and then you said, motivated in part by disagreement with the
Warren Court’s decisions, particularly in the areas of criminal pro-
cedure, the Establishment Clause, and reapportionment. Now, of
course, it was the Warren Court that brought us Brown v. Board
of Education, and of course, reapportionment is the bedrock prin-
ciple of “one man, one vote.” So exactly what you mean by this I
think is necessary to clear up.

Now, additionally, Justice O’Connor was a deciding vote on a
critical affirmative action case involving the University of Michi-
gan, Grutter v. Bollinger. So your views here may well be pivotal,
so I think the American people deserve to know how you feel, how
you think, how you would legally reason affirmative action legisla-
tion.
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When you served in the Solicitor General’s Office during the
Reagan administration, you argued in three cases against the con-
stitutionality of affirmative action programs, then once on the
Third Circuit, you sided against the individual alleging discrimina-
tion in about three-quarters of the cases before you.

We have a lot to learn about what your views are and your legal
reasoning, and how you would apply that legal reasoning. I really
look forward to the questions, and once again, because this ap-
pointment is so important, I hope you really will be straightforward
Withlus, and thereby be really straightforward with the American
people.

So thank you, and welcome.

Chairman SPECTER. Thank you, Senator Feinstein.

Senator Sessions.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman.

I would like to also extend my congratulations to you, Judge
Alito and your family. It is a very special day, a great honor to be
nominated to the Supreme Court, the greatest court in the world,
in my view, and this will be a good process. The Senate has an obli-
gation to make a vigorous inquiry, and they will do so. I just hope
and truly believe that by the end of these hearings your answers
will be heard. The charges that I have heard made I know will be
rebutted. People will listen and see the answers that you give, and
when they do, they will feel great confidence in you as a member
of the Supreme Court.

You have a record as a brilliant but modest jurist, one who fol-
lows the law, who exercises restraint and does not use the bench
as an opportunity to promote any personal or political agenda. This
is exactly what I believe the American people want in a Justice to
the Supreme Court. It is exactly what President Bush promised to
nominate. You represent philosophically that kind of judge who
shows restraint, but at the same time you bring extraordinary
qualifications and abilities.

As has been said, judges are not politicians. They must decide
discrete cases before them based on the law and the facts of that
case. They are not policymakers. Every lawyer that has practiced
in America knows that. That is what they want in a judge. That
is what I understand they believe you are. That is why the ABA
has given you their top rating, in my view.

This ideal of American law is the rule of law. It is the American
ideal of justice, not to have an agenda, not to allow personal views
to impact your decisionmaking, and I am real proud to see that
your record indicates that.

I like Judge Roberts’s phrase of “modesty.” I believe that is your
philosophy also. We had the opportunity for a time to serve as
United States Attorneys together. You were the top prosecutor in
the office in New Jersey, one of the largest in the country. You had
the whole State, much larger than my office. I know your reputa-
tion as one of ability, but modesty. In fact, I remember distinctly
somebody told me, “Don’t underestimate Sam Alito. He’s a modest
kind of guy, but he’s probably the smartest guy in the Department
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of Justice.” I think that is the reputation you had and one that you
can be quite proud of.

Your record of achievement is extraordinary. You were Phi Beta
Kappa at Princeton and a Woodrow Wilson scholar. You attended
Yale Law School. You were an editor of the law review, elected by
your colleagues, and of course, for a graduating law student at a
prestigious law school or any law school, being an editor of the law
review is an extraordinary honor.

You clerked for a Federal judge on the Third Circuit. You were
an Assistant United States Attorney. You did appellate work, han-
dling criminal cases, and as United States Attorney you were pri-
marily a prosecutor. As I have checked the record, you will be the
first person to serve on the Supreme Court since Tom Clark, who
was appointed by Harry Truman in 1949, that had actual Federal
prosecutorial experience, which I think is a great value. Matter of
fact, I know it is a value. I have seen instances of Supreme Court
rulings where errors have been made, mostly as a result of just not
understanding the system and how it operates.

As an Assistant Solicitor General you argued 12 cases before the
Supreme Court. That is an extraordinary number. Very, very few
people in our country have had the opportunity to do that. Very
few lawyers will ever in their career do one case much less 12.

So you did a great job, and I think that is why the ABA, the
American Bar Association has rendered their views on you. It is a
15-member committee. All of them participate on a Supreme Court
nominee. They take this very seriously. They interview judges with
whom you work. They interview your colleagues. They interview
people who litigated against you. They interview litigants who have
lost before you as well as those who won before you, your co-coun-
sel. And at the conclusion of all of that, they unanimously gave you
their highest possible rating. I think that is an important thing.
Some of us on our side of the aisle criticize the ABA. We say they
tilt a little to the left, but their analysis process and the way they
go about it provides valuable insight to this Committee and to the
people of America, that the people of the country can know that
they have interviewed a host of people who have dealt with you in
every single area of your life, and they found you highly qualified,
the best recommendation they can give, and that is something you
should take great pride in.

We do not want an activist judge. That is not what we want in
this country. By “activist” I mean a judge who allows his personal
views to overcome a commitment to faithfully following the law, fol-
lowing the law as it is, not as you would like it to be, good or bad,
following that law. That is what we count on. When we violate
that, we undermine law, we undermine respect for law, and endan-
ger this magnificent heritage of law that we have been given. From
what I understand your approach to law, you have it right, and
your record indicates that.

The judicial oath you take is important. Some might say you
have to follow precedent and precedent is a very big part of what
you do, but you take the oath to swear that you will support and
defend the Constitution of the United States. You will take that
oath if confirmed, and you have already taken it as a Third Circuit
Judge. It is an oath not to decide whether a decision is good policy
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or not. That is for the legislative branch. It is not an oath to defend
the wall that the Supreme Court has enclosed sometimes around
itself. It is not an oath to avoid admitting error in previous deci-
sion. But let me be more direct. The oath you take is not an oath
to uphold precedent whether that precedent is super duper or not.
If you love the Constitution, which I hope you do, and I intend to
inquire about that, you will enforce the Constitution as it is, good
and bad. That is your responsibility in our democracy.

We have already had this morning some matters that have been
raised, and I think are worthy of just responding to briefly because
allegations get made in these hearings, you may never get a chance
by the time this hearing is over to rebut some of the things that
have already been raised. Senator Kennedy claimed that you have
not offered an opinion or a dissent siding with a claim of racial dis-
crimination. I would point him to U.S. v. Kithcart. There you made
it clear that the Constitution does not allow police officers to ra-
cially profile black drivers. A police officer received a report that
two black males in a black sports car had committed three rob-
beries. Later they pulled over a driver because he was a black man
in a black sports car. You wrote that this violated the Fourth
Amendment. You stated that the mere fact that Kithcart was black
and the perpetrators had been described as two black males was
plainly insufficient.

They also may want to look at your majority opinion in Brinson
v. Vaughn, where you rule that the Constitution does not allow
prosecutors to exclude African-Americans from jurors, and you
granted the petitioner’s habeas petition in that case, reversing the
conviction. You stated the Constitution guarantees, “that a State
does not use peremptory challenges of jurors to remove any black
jurors because of his race, thus a prosecutor’s decision to refrain
from discriminating against some African-American voters does not
cure discrimination against others.”

As for dissents, you were the lone dissenter calling for an expan-
sive interpretation of civil rights laws. Your dissent complained in
an employer case that the majority had substituted its own opinion
for the law, and you dissented, and later the Supreme Court vindi-
cated you, 9-0.

I would also note you were questioned about judicial independ-
ence. I think some of our people have mentioned that, but an aca-
demic study of Federal Appeals Court opinions rated you the fourth
most independent judge in the Federal judiciary. That is out of 98.
They took that based on issues such as whether or not you are
most likely to disagree with judges or agree with judges of a dif-
ferent political party.

Mr. Chairman, I thank you for your leadership, and look forward
to a vigorous hearing. I am confident this nominee has the skills
and graces to make an outstanding Supreme Court Justice.

Chairman SPECTER. Thank you, Senator Sessions.

We are going to turn to one more Senator, Senator Feingold, for
an opening statement, and then we are going to take a 15-minute
break. We will have concluded the opening statements of 12 of our
18 Judiciary Committee members. That will leave us four more.
Then Senator Lautenberg and Governor Whitman to make the for-
mal presentation of Judge Alito, and then Judge Alito’s opening
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statement. At this time we will adjourn and we will reconvene at
2:10.

Pardon me. We are going to proceed with you, Senator Feingold.

[Laughter.]

Senator FEINGOLD. Thank you, Mr. Chairman, I think.

Senator LEAHY. This is called the potted plant routine, Russ.

[Laughter.]

Chairman SPECTER. I am so anxious for the recess, I jumped the
gun a little.

[Laughter.]

STATEMENT OF SENATOR RUSSELL D. FEINGOLD, A U.S.
SENATOR FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Mr. Chairman, I too want to welcome our
nominee and thank him in advance for the long hours that he will
put in this week.

Judge, I do greatly admire your legal qualifications, and of
course, your record of public service, and I wish you well here. And
as with the hearing and the nomination of Chief Justice Roberts,
I approach this proceeding with an open mind.

Judge Alito, I know that as a long-time student of the law in the
Supreme Court, you appreciate the importance of the process that
we begin today. A position on the Supreme Court is one of the
highest honors and greatest responsibilities in our country. The
Constitution requires the Senate to offer its advice and decide
whether to grant its consent to your nomination, and the Senate
has duly delegated to the Judiciary Committee the task of exam-
ining your record and hearing your testimony and responses to
questions about your views.

So it is our job in these hearings to try to get a sense for our-
selves, for our colleagues who are not on the Committee, and for
the American people, of whether you should be given the enormous
responsibility of protecting our citizens’ constitutional freedoms on
the Supreme Court. So you will, obviously, face tough questions
here, Judge.

No one is entitled to a seat on the Supreme Court simply because
he has been nominated by the President. I think the burden is ac-
tually on the nominee to demonstrate that he should be confirmed.

We begin these hearings today at an important time. Less than
a month ago we learned that this administration has for years been
spying on American citizens without a court order and without fol-
lowing the laws passed by Congress. Americans are understandably
asking each other whether our Government believes it is subject to
the rule of law. Now more than ever we need a strong and inde-
pendent judicial branch. We need judges who will stand up and tell
the executive branch it is wrong when it ignores or distorts the
laws passed by Congress. We need judges who see themselves as
custodians of the rights and freedoms that the Constitution guar-
antees even when the President of the United States is telling the
country that he should be able to decide unilaterally, unilaterally,
how far these freedoms go.

To win my support, Judge Alito will have to show that he is up
to the challenge. His instincts sometimes seem to be to defer to the
executive branch to minimize the ability of the courts to question
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the Executive in national security cases, to grant prosecutors what-
ever powers they seek, and to deny relief to those accused of crimes
who assert that their constitutional rights were violated. So it will
be up to Judge Alito to satisfy the Senate that he can be fair and
objective in these kind of cases.

We need judges on the bench who will ensure that the judicial
branch of Government is the independent check on Executive
power that the Constitution requires and that the American people
expect.

In these days of corruption investigations and indictments in
Washington, we also need judges who are beyond ethical reproach.
In 1990, when the judge appeared before this Committee in connec-
tion with this nomination to the Court of Appeals, Judge Alito
promised to recuse himself from cases involving a mutual fund
company with which he had substantial investments, Vanguard.
He kept those investments throughout his service on the Court of
Appeals and still has them today. But in 2002 he sat on a panel
in a case involving Vanguard. Since his nomination to the Supreme
Court, we have now heard different explanations from the nominee
and his supporters about why he failed to recuse himself. Needless
to say, the shifting explanations and justifications are somewhat
troubling. I hope that we will get the full and final story in these
hearings.

Before we grant lifetime tenure to Federal judges, and particu-
larly Justices of the Supreme Court, we must make sure that they
have the highest ethical standards. The stakes for this nomination
could hardly be higher. Justice O’Connor, as many have said, was
the swing vote in many important decisions in the past decade. Her
successor could well be the deciding vote in a number of cases that
have already been argued this term, that may have to be reargued
after a new Justice is confirmed. The outcome of these cases could
shape our society for generations to come.

Now, we do not have the right to know how a nominee would
rule on those cases. Indeed, we should all hope that the nominee
does not know either, but we do have a right to know what and
how a nominee thinks about the important legal issues that have
come to the Court in recent years. Commenting on past Supreme
Court decisions, in my view, would no more disqualify a nominee
from hearing a future case on a similar topic than would a current
Justice participating in those past decisions. Mr. Chairman, it sim-
ply cannot be that the only person in America who cannot express
an opinion on a case where Justice O’Connor cast the deciding vote,
is the person who has been nominated to replace her on the Court.

So I look forward to questioning you, Judge Alito, about Execu-
tive power, the death penalty, employment discrimination, criminal
procedure and other important topics, and I look forward to your
candid answers. I will have to say that I was rather pleased that
the judge was actually less guarded in our private meeting, than
were the other two Supreme Court nominees who I had had the
privilege to meet. I hope he is even more forthcoming in this hear-
ing.

Given his long judicial record and the memos we have seen that
express his personal views on legal issues, I expect complete an-
swers, and I think my colleagues do too. If a nominee expresses a
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personal view on a legal issue in a memo written over a decade
ago, I think we and the American people have the right to know
if he still holds that view today.

Mr. Chairman, if confirmed to the Supreme Court, Judge Alito
is likely to have a profound impact on the lives of Americans for
decades to come. That is a fact. It is clear, Mr. Chairman, from how
you have planned these hearings, that you recognize that.

Thank you for your efforts to ensure a full and fair evaluation
of this nominee, and I not only look forward to the questioning, but
I want to note that I have caused the recess to occur 3 minutes and
40 seconds earlier than it normally would have.

[Laughter.]

Chairman SPECTER. Thank you, Senator Feingold, for your brev-
ity.

We will now take a 15-minute recess until 2:15.

[Recess from 2 p.m. to 2:15 p.m.]

Chairman SPECTER. It is 2:15. We will resume these hearings.
Next up on opening statement is Senator Graham.

Senator GRAHAM. Shall I wait or go ahead, Mr. Chairman?

[Pause.]

Chairman SPECTER. Senator Graham, you may begin.

STATEMENT OF HON. LINDSEY O. GRAHAM, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Thank you, Mr. Chairman, and welcome back,
Judge. I would hate for you to miss my opening statement, a loss
for the ages.

Welcome to the Committee. Welcome to one of the most impor-
tant events in your life. You have got the people that mean the
most here with you today, your family, and I know they are proud
of you, and I am certainly proud of what you have been able to ac-
complish.

To say the least, you come to the Senate in interesting political
times. There is going to be a lot of talk by the Senators of this
Committee about concepts that are important to Americans, but
what I worry the most about is your time, believe it or not, will
come and go. You will not be here forever. It may seem that way,
but I think you are going to be just fine.

I don’t know what kind of vote you are going to get, but you will
make it through. It is possible you could talk me out of voting for
you, but I doubt it. So I won’t even try to challenge you along those
lines. I feel very comfortable with you being on the Supreme Court
based on what I know, and the hearings will be helpful to all of
us to find out some issues that are important to us.

We had a talk recently about Executive power. That is very im-
portant to me. In time of war, I want the executive branch to have
the tools to protect me, my family and my country. But also I be-
lieve even during a time of war, the rule of law applies.

I have got some problems with using a force resolution to the
point that future Presidents may not be able to get a force resolu-
tion from Congress if you interpret it too broadly. And we will talk
about those things and we will talk more about it.

I am going to talk a little bit about some of the points my col-
leagues have been making. Everybody knows you are a conserv-
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ative. The question is are you a mainstream conservative. Well, the
question I have for my colleagues is who would you ask to find out.
Would you ask Senator Kennedy? Probably not. If you asked me
who a mainstream liberal is, I would be your worst person to pick
because I don’t hang out over there.

I suspect that most all of us, if not all of us, will vote for you,
and I would argue that we represent from the center line to the
right ditch in our party and if all of us vote for you, you have got
to be pretty mainstream. So the answer to the question, are you
a mainstream conservative, will soon be know.

If every Republican member of the Judiciary Committee votes for
you and you are not mainstream, that means we are not main-
stream. And it is a word that means what you want it to mean.
Advise and consent means what? Whatever you want it to mean.
Advise and consent means the process has got to work to the ad-
vantage of people I like, and with people I don’t want on the Court,
it is a different process. That is politics.

Every Senator will have to live within themselves as to what
they would like to see happen for the judiciary. My main concern
here is not about you. It is about us. What are we going to be doing
as a body to the judiciary when it is all said and done?

Roe v. Wade and abortion. If I wanted to work for Ronald
Reagan, one of the things I would tell the Reagan administration
is I think Roe v. Wade was wrongly decided. They are likely to hire
me because they were trying to prove to the Court that the Court
took away from elected officials a very important right, protecting
the unborn.

I was on a news program with Senator Feinstein this weekend,
who is a terrific person. She made a very emotional, compelling ar-
gument that she can remember back-alley abortions and women
committing suicide when abortion was illegal. I understand that is
very seared in her memory banks and that is important to her.

Well, let me tell you there is another side to that story. There
are millions of Americans, a bunch of them in South Carolina, who
are heartsick that millions of unborn children have been sent to
certain death because of what judges have done. It is a two-sided
argument. It is an emotional event in our society.

They are talking about filibustering maybe if you don’t give the
right answer. Well, what could possibly be the right answer about
Roe v. Wade? If you acknowledge it is a precedent of the Court,
well, then you would be right. If you refuse to listen to someone
who is trying to change the way it is applied or to overturn it and
you will say here I will never listen to them, you might talk me
out of voting for you. I don’t think any American should lose the
right to challenge any precedent that the Supreme Court has
issued because the judge wanted to get on the Court.

And you may be a great fan of Roe v. Wade and you think it
should be there forever. There may be a case where someone dis-
agrees with that line of reasoning. What I want from the judge is
the understanding that precedent matters, but the facts, the brief
and the law is what you are going to base your decision on as to
whether or not that precedent stands, not some bargain to get on
the Court, because I can tell you if that ever becomes a reason to
filibuster, there are plenty of people that I personally know, if it
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became fashionable to stand on the floor of the Senate to stop a
nominee on the issue of abortion, who feel so deeply, so honestly
held belief that an abortion is certain death for an unborn child
that they would stand on their feet forever.

And is that what we want? Is that where we are going as a Na-
tion? Are we going to take one case and one issue and if we don’t
get the answer we like that represents our political view on that
issue, are we going to bring the judiciary to their knees? Are we
going to say as a body it doesn’t matter how smart you are, how
many cases you have decided, how many things you have done in
your life as a lawyer, forget about it, it all comes down to this one
issue?

If we do, if we go down that road, there will be no going back,
and good men and women will be deterred from coming before this
body to serve their Nation as a judge at the highest levels. What
we are saying and what we are doing here is far more important
than just whether or not Judge Alito gets through the process.

What is the proper role of a Senator when it comes to advising
and consenting? I would argue that if we start taking the one or
two cases we cherish the most and make that a litmus test, we
have let our country down and we have changed the historical
standard.

Elections matter. Values debates occur all over this country.
They occur in Presidential elections. It is no mystery as to what
President Bush would do if he won. He would pick people like John
Roberts and Sam Alito. That is what he said he would do. That is
exactly what he has done. He has picked solid strict construc-
tionists, conservatives, who have long, distinguished legal careers.

What did President Clinton do? He picked people left of the cen-
ter who worked for Democrats. And it cannot surprise the people
on the other side that the two people we picked worked for Ronald
Reagan. We liked Ronald Reagan. President Clinton picked Gins-
burg and Breyer. Justice Ginsburg was the general counsel for the
ACLU. If T am going to base my decision based on who you rep-
resented as a lawyer, how in the world could I ever vote for some-
body that represented the ACLU?

If I am going to make my decision based on whether or not I
agree with the Princeton faculty and administration policies on
ROTC students and quotas and I am bound by that, I will get
killed at home. What Princeton does with their admission policies
and whether or not a ROTC unit should be on a campus is an OK
thing to debate; at least I hope it is OK. I think most Americans
are going to be with the group that you are associated with, not
the policies of Princeton.

The bottom line is you come here as an individual with a life well
lived. Everybody who seems to have worked with you as a private
lawyer, public lawyer and as a judge admires you, even though
they may disagree with you.

My biggest concern, members of this Committee, is if we don’t
watch the way we treat people like Judge Alito, we are going to
drive good men and women away from wanting to serve. There will
be a Democratic President one day. I don’t know when, but that is
likely to happen, and there will be another Justice Ginsburg come
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over. If she came over in this atmosphere, she wouldn’t get 96
votes. Judge Scalia wouldn’t get 98 votes, and that is sad to me.

I hope we will use this opportunity not only to treat you fairly,
but not use a double standard. I hope we will understand that this
is bigger than you, this is bigger than us, and the way we conduct
ourselves and what we expect of you we had better be willing to
expect when we are not in power.

Thank you.

Chairman SPECTER. Thank you, Senator Graham.

Senator Schumer.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman.

Judge Alito, welcome to you, Mrs. Alito, your two children, the
rest of your family. I join my colleagues in congratulating you on
your nomination. If confirmed, you will be one of nine people who
collectively hold power over everyone who lives in this country. You
will define our freedom, you will affect our security, and you will
shape our law. You will determine on some days where we pray
and how we vote. You will define on other days when life begins
and what our schools may teach, and you will decide from time to
time who shall live and who shall die. These decisions are final and
appeals impossible.

That is the awesome responsibility and power of a Supreme
Court Justice, and it is therefore only appropriate that everyone
who aspires to that office bear a heavy burden when they come be-
fore the Senate and the American people to prove that they are
worthy.

But while every Supreme Court nominee has a great burden,
yours, Judge Alito, is triply high, first because you have been
named to replace Sandra Day O’Connor, the pivotal swing vote on
a divided Court; second, because you seem to have been picked to
placate the extreme right wing after the hasty withdrawal of Har-
riet Miers; and finally, and most importantly, because your record
of opinions and statements on a number of critical constitutional
questions seems quite extreme.

So, first, as this Committee takes up your nomination, we can’t
forget recent history, because that history increases your burden
and explains why the American people want us to examine every
portion of your record with great care.

Harriet Miers’s nomination was blocked by a cadre of conserv-
ative critics who undermined her at every turn. She didn’t get to
explain her judicial philosophy, she didn’t get to testify at the hear-
ing, and she did not get the up-or-down vote on the Senate floor
that her critics are now demanding that you receive. Why? For the
simple reason that those critics couldn’t be sure that her judicial
philosophy squared with their extreme political agenda. They seem
to be very sure of you. The same critics who called the President
on the carpet for naming Harriet Miers have rolled out the red car-
peif for you, Judge Alito. We would be remiss if we didn’t explore
why.

And there is an additional significance to the Miers precedent
which is this: everyone now seems to agree that nominees should
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explain their judicial philosophy and ideology. After so many of my
friends across the aisle spoke so loudly about the obligation of
nominees to testify candidly about their legal views and their judi-
cial philosophy when the nominee was Harriet Miers, I hope we
will not see a flip-flop now that the nominee is Sam Alito.

The second reason your burden is higher, of course, is that you
are filling the shoes of Sandra Day O’Connor. Those are big shoes
to be sure, but hers are also special shoes. She was the first woman
in the history of the Supreme Court, is the only sitting Justice with
experience as a legislator, and has been the most frequent swing
vote in a quarter century of service.

While Sandra Day O’Connor has been at the fulcrum of the
Court, you appear poised to add weight to one side. That alone is
not necessarily cause for alarm or surprise, but is certainly a rea-
son for pause. Are you in Justice O’Connor’s mold or, as the Presi-
dent has vowed, are you in the mold of Justices Scalia and Thom-
as?

Most importantly, though, your burden is high because of your
record. Although I haven’t made up my mind, I have serious con-
cerns about that record. There are reasons to be troubled. You are
the most prolific dissenter in the Third Circuit.

This morning, President Bush said Judge Alito has the intellect
and judicial temperament to be on the Court. But the President left
out the most important qualification: a nominee’s judicial philos-
ophy.

Judge Alito, in case after case, you give the impression of apply-
ing careful legal reasoning, but too many times you happen to
reach the most conservative result. Judge Alito, you give the im-
pression of being a meticulous legal navigator, but in the end you
always seem to chart a right-ward course.

Some wrongly suggest that we are being results-oriented when
we question the results you have reached. But the opposite is true.
We are trying to make sure you are capable of being fair, no matter
the identity of the party before you. Sometimes, you give the gov-
ernment a free pass, but refuse to give plaintiffs a fair shake. We
need to know that Presidents and paupers will receive equal justice
in your courtroom.

If the record showed that an umpire repeatedly called 95 percent
of pitches strikes when one team’s players were up and repeatedly
called 95 percent of pitches balls when the other team’s players
were up, one would naturally ask whether the umpire was being
impartial and fair.

In many areas, we will expect clear and straightforward answers
because you have a record on these issues; for example, Executive
power, congressional power and personal autonomy, just to name
a few. The President is not a king, free to take any action he choos-
es without limitation by law.

The Court is not a legislature, free to substitute its own judg-
ment for that of elected bodies, and the people are not subjects,
powerless to control their own most intimate decisions. Will your
judicial philosophy preserve these principles or will it erode them?

In each of these areas, there is cause for concern. In the area of
Executive power, Judge Alito, you have embraced and endorsed the
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theory of the unitary Executive. Your deferential and absolutist
view of separation of powers raises questions.

Under this view, in times of war the President would, for in-
stance, seem to have inherent authority to wiretap American citi-
zens without a warrant, to ignore congressional Acts at will, or to
take any other action he saw fit under his inherent powers. We
need to know, when a President goes to far, will you be a check
on his power or will you issue him a blank check to exercise what-
ever power alone he thinks appropriate. Right now, that is an open
question, given your stated views.

Similarly on the issue of federalism, you seem to have taken an
extreme view, substituting your own judgment for that of a legisla-
ture. Certainly, one important case you wrote, in Rybar v. U.S.,
that Congress exceeded its power by prohibiting the possession of
fully automatic machine guns. Do you still hold these cramped
views of congressional power? Will you engage in judicial activism
to find ways to strike down laws that the American people want
their elected representatives to pass and that the Constitution au-
thorizes?

And, of course, you have made statements expressing your view
that the, quote, “Constitution does not protect the right to an abor-
tion,” unquote. In fact, you said in 1985 that you personally believe
very strongly this is true. You also spoke while in the Justice De-
partment of, quote, “the opportunity to advance the goals of bring-
ing about the eventual overruling of Roe v. Wade.”

It should not be surprising that these statements will bring a
searching inquiry, as many of my colleagues have already sug-
gested. So we will ask you, do you still personally believe very
strongly that the Constitution does not protect a right to an abor-
tion? We will ask, do you view elevation to the Supreme Court,
where you will no longer be bound by High Court precedent, as the
long-sought opportunity to advance the goals of bringing about the
eventual overruling of Roe v. Wade, as you stated in 1985?

Judge Alito, I sincerely hope you will answer our questions. Most
of the familiar arguments for ducking direct questions no longer
apply and certainly don’t apply in your case. For example, the logic
of the mantra repeated by John Roberts at his hearing that one
could not speak on a subject because the issue was likely to come
before him quickly vanishes when the nominee has a written
record, as you do, on so many subjects.

Even under the so-called Ginsburg precedent, which was en-
dorsed by Judge Roberts, Republican Senators and the White
House, you have an obligation to answer questions on topics that
you have written about. On the issue of choice, for example, be-
cause you have already made blanket statements about your view
of the Constitution and your support for overruling Roe, you have
already given the suggestion of pre-judgment on a question that
will likely come before the Court. So I respectfully submit you can-
not use that as a basis for not answering.

So I hope, Judge Alito, that when we ask you about prior state-
ments you have made about the law, some strong, some even stri-
dent, you will simply not answer, in effect, no comment. That will
not dismiss prior expressions of decidedly legal opinions as merely
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personal beliefs, and that will enhance neither your credibility nor
your reputation for careful legal reasoning.

I look forward, Judge, to a full and fair hearing.

Chairman SPECTER. Thank you, Senator Schumer.

Senator Cornyn.

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Thank you, Mr. Chairman.

Judge Alito, welcome to the Committee, and to your family as
well. I am a little surprised to learn that you have a triply high
burden for confirmation here. I guess we will get a chance to ex-
plore that and the fairness of that, or whether all nominees ought
to have the same burden before the Committee.

What I want to also make sure of is that we don’t hold you to
a double standard, that we don’t expect of you answers to questions
that Justice Ginsburg and others declined to answer in the inter-
ests of the independence of the judiciary and in the interests of ob-
serving the canons of judicial ethics.

Nevertheless, we have already heard a great deal about you and
your credentials for the Supreme Court. As has been noted, you
served with distinction on the court of appeals. You have served as
a United States Attorney, and indeed you have served your entire
adult life in public service.

We have also heard a bit today—and we will hear more as these
proceedings unfold—about the testimonials from people who have
worked with you, people who know you best, whether liberal, mod-
erate or conservative. The judges on your court have praised you
as a thoughtful and open-minded jurist, and we will hear more
from them later in the week.

The same can be said of the dozens of law clerks who have
worked with you over the last 15 years. As you know, law clerks
are those who advise appellate judges on the cases they hear, and
you have had law clerks from all political persuasions, from mem-
bers of the Green Party, to Democrat clerks, even a clerk that went
on to serve as counsel of record for John Kerry’s campaign for
President. And every single one of them says that you will make
a terrific Supreme Court Justice, that you apply the law in a fair
and even-handed manner, and that you bring no agenda to your job
as a judge.

If fairness, integrity, qualifications and an open mind were all
that mattered in this process, you would be confirmed unani-
mously. But we know that is not how the process works, or at least
how it works today. We know that 22 Senators, including 5 on this
committee, voted against Chief Justice Roberts’s confirmation just
a few short months ago. And my suspicion is that you do not come
here with a total level playing field.

I am reluctantly inclined to the view that you and other nomi-
nees of this President to the Supreme Court start with no more
than 13 votes on this Committee and only 78 votes in the full Sen-
ate, with a solid, immovable, and unpersuadable block of at least
22 votes against you, no matter what you say and no matter what
you do. Now, that is unfortunate for you, but it is even worse for
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{:)ha Senate and its reputation as the world’s greatest deliberative
ody.

The question is why—with so many people from both sides of the
aisle and across the ideological spectrum supporting your nomina-
tion—are liberal special interest groups and their allies devoting so
much time and so much money to defeat your nomination? The an-
swer, I am afraid, is that there are a number of groups who really
don’t want a fair-minded judge who has an openness to both sides
of the argument. Rather, they want judges who will impose their
liberal agenda on the American people—views so liberal that they
cannot prevail at the ballot box.

So they want judges who will find traditional marriage limited
to one man and one woman unconstitutional. They want judges
who will ban any trace of religious expression from the public
square. They even want judges who will prohibit schoolchildren
from reciting the Pledge of Allegiance. As I say, none of these are
mainstream positions embraced by the American people. So the
strategy is to try to impose their agenda through unelected judges.

Judge Alito, the reason why these groups are trying to defeat
your nomination—because you won’t support their liberal agenda—
is precisely why I support it. I want judges on the Supreme Court
who will not use their position to impose personal policy pref-
erences or a political agenda on the American people. I want judges
on the Supreme Court who will respect the words and the meaning
of the Constitution, the laws enacted by Congress, and the laws en-
acted by State legislatures.

Now, this doesn’t mean, as you know, that a judge will always
reach what might be called a conservative result. It means that
judges will reach whatever result is directed by the Constitution,
by the law, and by the facts of a case. Sometimes it might be called
conservative, sometimes it might be called liberal. But the point is
that the meaning of the Constitution and other laws should not
change unless we the people change them.

A Supreme Court appointment is not a roving commission to re-
write our laws however you and your colleagues see fit. I will give
you one example of an area where I believe our Supreme Court has
been rewriting the Constitution for a long time. It is an area near
and dear to me and others in this country. I am speaking of the
ability of people of faith to freely express their beliefs in the public
square.

There is no doubt where the Founding Fathers stood on this
issue. They believed that people of faith should be permitted to ex-
press themselves in public. They believed that this country was big
enough and free enough to allow expression of an enormous variety
of views and beliefs. They believed that freedom of expression in-
cluded religious views and beliefs, so long as the government did
not force people to worship in a particular manner and remained
neutral on what those views and beliefs were.

But this country has gotten seriously off track under the Su-
preme Court when it went so far as to limit the right of even pri-
vate citizens to freely express their religious views in public. As I
mentioned to you when we met early on in these proceedings, I had
an opportunity, as some have had on this Committee, to argue a
case before the U.S. Supreme Court. When I was attorney general,
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I helped argue a case called Santa Fe Independent School District
v. Doe.

The school district in that case had the temerity to permit stu-
dent-led, student-initiated prayer before football games. And, of
course, someone sued. I repeat, this is student-led, student-initi-
ated, voluntary prayer. The Supreme Court held by a vote of six
to three that even this was unconstitutional.

The decision led the late Chief Justice Rehnquist to remark that
the Court now exhibits “hostility to all things religious in public
life.” It is hard to disagree with him. Depictions or expressions of
sex, violence, crime are all permitted virtually without limit, but
religion, it seems, never.

Now, this is where you come in, Judge Alito. I appreciate your
record on the Third Circuit respecting the importance of neutrality
of government when it comes to religious expression on a voluntary
basis by individual citizens. It is my sincere hope that, when con-
firmed, you will persuade your colleagues to reconsider their atti-
tude toward religious expression and grant it the same freedom
currently reserved for almost all other non-religious speech.

No wonder many in America seem to believe that the Supreme
Court has become one more inclined to protect pornography than
to protect religious expression. Most people in America don’t be-
lieve that “God” is a dirty word. But the sad fact is that some
Americans are left to wonder whether the Supreme Court might
have greater regard for it if it were.

Again, welcome to the Committee and thank you for your contin-
ued willingness to serve our great Nation.

Chairman SPECTER. Thank you, Senator Cornyn.

Senator Durbin?

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you very much, Mr. Chairman. Judge
Alito, welcome to you and your family before the Judiciary Com-
mittee. You have heard time and again from my colleagues why
this seat on the Supreme Court means so much. They have quoted
the statistics of 193 5—4 decisions where Sandra Day O’Connor was
the deciding vote in 148 of those instances. She was a critical vote
in issues of civil rights, human rights, workers’ rights, women’s
rights, restraining the power of an overreaching President.

If you look at the record, the enviable record which Sandra Day
O’Connor has written, you find she was the fifth and decisive vote
to safeguard Americans’ right to privacy, to require courtrooms to
grant access to the disabled, to allow the Federal Government to
pass laws to protect the environment, to preserve the right of uni-
versities to use affirmative action, to ban the execution of children
in America. And Justice O’Connor was the fifth vote to uphold the
time-honored principle, which bears repeating, of separation of
church and state. There was real wisdom in the decision of our
forefathers in writing a Constitution that gave us an opportunity
to grow as such a diverse Nation, and we should never forget it.

Justice O’Connor has been the critical decisive vote on many
issues that go to the heart of who we are as a Nation. We believe,
many of us, that the decision on filling this vacancy is going to tip
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the scales of justice on the Supreme Court one way or the other,
and that is why we are so mindful of the importance of our task.

Yesterday, the Chicago Tribune editorialized that anyone who
questions your nomination has a heavy burden of proof. I disagree.
I believe the burden of proof is yours, Judge Alito, the burden of
demonstrating to the American people and this Committee that you
or any nominee is worthy to serve on the highest Court, to succeed
Sandra Day O’Connor.

My friend Illinois Senator Paul Simon once said as a member of
this same Committee that the test for a Supreme Court nominee
is not where he stands on any given issue. The test is this: Will
you use your power on the Court to restrict freedom or expand it?
In the simplest terms, I think Paul Simon got it right. That is the
best test because the Supreme Court is the last refuge in America
for our rights and liberties. In my lifetime, it is the Supreme Court,
not Congress, that integrated public schools, that allowed people of
different races to marry, and established the principle that our
Government should respect the value of privacy of American fami-
lies. These decisions are the legacy of Justices who chose to expand
American freedom. If you are confirmed, Judge Alito, will you con-
tinue their legacy?

You and I spoke about the Griswold decision in my office. It is
hard to imagine that 40 years ago people could be convicted of a
crime, fined, and sent to prison for using the most common forms
of birth control. The Supreme Court looked at that decision and
said that is just wrong. We may not find the word “privacy” in the
Constitution, but that is just inherent to our freedom as Ameri-
cans. It seems like a given now. Who would even question it? But
it has not been that long ago that up here on Capitol Hill we were
involved in a bitter debate over the tragedy of Terri Schiavo. And
Republican congressional leaders threatened Federal judges with
impeachment if they did not agree to intervene into that family’s
painful personal decision. We see it in attempts on Capitol Hill to
impose gag rules on doctors on what they can say to their patients
about family planning. And we certainly see it now with an effort
by this Government to tap our phones, invade our medical records,
credit information, library records, and the most sensitive personal
information in the name of national security.

Now, Justice O’Connor was the critical fifth vote to protect our
right of privacy. We want to know whether you will be that vote
as well. You were the only judge on your court to authorize a very
intrusive search of a 10-year-old girl. You were the only judge on
your court who voted to diminish the right of privacy in the case
of Planned Parenthood v. Casey, a position that was specifically re-
jected by the Supreme Court. And as a Government lawyer, you
wrote that you personally believed very strongly the Constitution
does not protect the right to an abortion.

Like many, I have thought about this issue of abortion time and
again. It is not an easy issue for most people. I have thought about
the law and the impact of my personal religious beliefs and feel-
ings. I have thought about the real lives of people and the tragic
experiences of the women that I have met. And I have come to be-
lieve over the years that a woman should be able to make this ago-
nizing decision with her doctor and her family and her conscience
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and that we should be very careful that we don’t make that deci-
sion a crime except in the most extreme circumstances.

There is also the issue of personal privacy when it comes to the
Executive power. Throughout our Nation’s history, during times of
war, whether it was habeas corpus in the Civil War, the Alien and
Sedition Acts in World War I, or Japanese internment camps in
World War II, Presidents have gone too far. And in going too far,
they have taken away the individual rights of American citizens.
The last stop to protect those rights and liberties is the Supreme
Court. That is why we want to make certain that when it comes
to the checks and balances of the Constitution, you will stand with
our Founding Fathers in protecting us from a Government or a
President determined to seize too much power in the name of na-
tional security.

As a Government lawyer, you pushed a policy of legislative con-
struction designed to make congressional intent secondary to Presi-
dential intent. You wrote, and I quote, “The President will get the
last word on questions of interpretation.” In speeches to the Fed-
eralist Society, you have identified yourself as a strong proponent
of the so-called unitary Executive theory. That is a marginal theory
at best, and yet it is one that you have said you believe in.

This is not an abstract debate. The Bush administration has re-
peatedly cited this theory to justify its most controversial policies
in the war on terrorism. Under this theory, the Bush administra-
tion has claimed the right to seize American citizens in the United
States and imprison them indefinitely without charge. They have
claimed the right to engage in torture, even though American law
makes torture a crime. Less than 2 weeks ago, the White House
claimed the right to set aside the McCain torture amendment that
passed the Senate 90-9. What was the rationale? The unitary Ex-
ecutive theory, which you have supported.

In the Hamdi case, Justice O’Connor wrote for the plurality, and
it has been quoted many times: “A state of war is not a blank check
for the President when it comes to the rights of the Nation’s citi-
zens.” If you are confirmed, Judge Alito, who will inspire your
thinking if this President or any President threatens our funda-
mental constitutional rights? Will it be the Federalist Society or
will it be Sandra Day O’Connor?

Two months ago, Rosa Parks was laid to rest. Her body laid in
state in the Capitol Rotunda, a fitting tribute to the mother of our
modern civil rights movement. Her courage is well known. The
courage of Federal Judge Frank Johnson, whom we talked about,
is well known as well. He was the one who gave the legal authority
for the right to march from Selma to Montgomery, and he suffered
dearly for it. He was ostracized and rejected. His life was threat-
ened as a result of it.

When we met in my office, Judge Alito, you told me about how
your father as a college student was almost expelled for standing
up to the college president who decided that the school basketball
team should not use its African-American players against an all-
white opponent. That university president did not want to offend
their all-white opponent, but your dad stood up, and you were so
proud of that moment in your family history. I admire your father’s
courage as well. But just as we do not hold the son responsible for
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the sins of the father, neither can we credit the son for the courage
of the father. As Supreme Court Justice, would you have the cour-
age to stand up for civil rights even if it is unpopular?

We want to understand what you meant in 1985 when you said
from the heart that you disagreed with the Warren Court on re-
apportionment, the one man/one vote principle. That was a civil
rights decision. We want you to explain your membership in an or-
ganization that you highlighted at Princeton University that tried
to challenge the admission of women and minorities. And I think
we want to make certain of one thing. We want to make certain
that every American who stood in silent tribute to Rosa Parks
hopes that you will break your silence and speak out clearly for the
civil rights that define our unity as a Nation.

There have been many controversial cases alluded to here. Some
people have questioned, What is the difference? What difference in
my life does it make if Sam Alito is on the bench or if he isn’t? Why
would I care if it is a narrow interpretation or a broad interpreta-
tion of the law? How does it affect my life? We know it affects ev-
eryone’s life. We were reminded just very recently with the tragedy
that was in the headlines. In one of your dissents, you would have
allowed a Pennsylvania coal mine to escape worker safety and
health requirements required by Federal law. Last week’s tragedy
at the Sago mine reminds us that such a decision could have life
and death consequences.

Judge Alito, millions of Americans are concerned about your
nomination. They are worried that you would be a judicial activist
who would restrict our rights and freedoms. During your hearing,
you will have a chance to respond, and I hope you do. More than
any recent nominee, your speeches, your writings, your judicial
opinions make it clear that you have the burden to prove to the
American people that you would not come to the Supreme Court
with any political agenda. Clear and candid answers are all that
we ask.

I sincerely hope you can convince the U.S. Senate and the Amer-
ican people that you will be a fifth vote on the Supreme Court that
the American people can trust to protect our most basic important
freedoms and preserve our time-honored values.

Thank you very much.

Chairman SPECTER. Thank you, Senator Durbin.

Senator Brownback?

STATEMENT OF HON. SAM BROWNBACK, A U.S. SENATOR
FROM THE STATE OF KANSAS

Senator BROWNBACK. Thank you, Mr. Chairman.

Welcome, Judge Alito, your wife and family. Delighted to have
you here. You only have two more pitchers, and then you get a bat.
So I am sure people will be happy to hear from you.

Mr. Chairman, before I go forward with my statement, I would
like to enter into the record a summary of four cases that Judge
Alito has ruled on where he backed employees claiming racial dis-
crimination. It has been entered a couple of times here that he has
not ruled in favor of people claiming racial discrimination, and I
have a summary of four cases where he has, and I want to enter
that into the record.
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Chairman SPECTER. Without objection, it will be made a part of
the record.

Senator BROWNBACK. Judge Alito, I welcome you to the hearing.
This is an extraordinary process. It is a fabulous process and a
chance for a discussion with you, with the American public, about
the role of the judiciary in our society today. It has become an ever-
expanding and important discussion because of the expanding role
of the courts in recent years in American society. When the courts,
improperly, I believe, assume the power to decide more political
than legal issues in nature, the people naturally focus less on the
law and more on the lawyers that are chosen really to administer
the law. Most Americans want judges who will stick to interpreting
the law rather than making it. It is beyond dispute that the Con-
stitution and its Framers intended this to be the role of judges.

For instance, although he was perhaps the leading advocate for
expansive Federal power, you can look at Founding Father Alex-
ander Hamilton, nevertheless assuring—assuring—the countrymen
in Federalist 78 that the role of the Federal courts under the pro-
posed Constitution would be limited. He said, “The courts must de-
clare the sense of the law, and if they should be disposed to exer-
cise will instead of judgment, the consequences would equally be
the substitution of their pleasure to that of the legislative body.”

It seems like we are back at an old debate—the role of the
courts—and I believe you and others would look and say that the
role of the courts is limited, and it is not to decide political matters.

Chief Justice Marshall later explained in Marbury v. Madison
that the Constitution permitted Federal courts neither to write nor
execute the laws but, rather, to say what the law is. That narrow
scope of judicial power was the reason the people accepted the idea
that the Federal courts could have the power of judicial review.
That is the ability to decide whether a challenged law comports
with the Constitution.

The people believed that while the courts would be independent,
they would defer to the political branches on policy issues. This is
the most foundational and fundamental of issues. And yet we are
back in discussing it because of the role of the judiciary expanding
in this society today.

It may seem ironic, but the judicial branch preserves its legit-
imacy through refraining from action on political questions. That
concept was put forward best by Justice Frankfurter, appointed by
President Roosevelt. He said, “Courts are not representative bodies.
They are not designed to be a good reflex of a democratic society.
Their judgment is best informed and, therefore, most dependable
within narrow limits.”

Now, I want to take on this point of the reservation of certain
seats on the bench for certain philosophies, which it seems as if we
have heard a great deal about today that you need to be like San-
dra Day O’Connor in judicial philosophy to be able to go on her
seat on the bench. Some interest groups have put forward that phi-
losophy and argued that you deserve closer scrutiny because you
don’t appear to have the same philosophy, or even opposition if it
is not determined that you do not have the same judicial philos-
ophy. This testimony suggests that that would change the ideolog-
ical balance, that you would change that ideological balance, there-
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fore, you should not be approved. And I say that that notion is not
anywhere in the understanding of the role of the judges. It creates
a double standard for your approval and looks conveniently—it
looks suspiciously convenient for the opposition to put forward.

Seats on the bench are not reserved for causes or interests. They
are given to those who will uphold the rule of law so long as the
nominee is well qualified to interpret and apply the law. This has
long been the case of the Supreme Court. And I want to note here
that historically the makeup of the Court has changed just as elect-
ed branches have changed. In fact, nearly half of the Justices, 46
of 109, who have served on the Supreme Court replaced Justices
appointed by a different political party. In recent years, even as the
Court has become an increasingly political body, the Senate is not
focused on preserving any perceived ideological balance when Dem-
ocrat Presidents have appointed people to the Court. And the best
example of that is the Senate rejecting that notion when Ruth
Bader Ginsburg came in front of the Senate and was approved 96—
3 to be on the Supreme Court to replace conservative Justice Byron
White. This was in 1993.

Now, Justice Ginsburg, it was noted earlier, was the general
counsel for the ACLU, certainly a liberal group. It was abundantly
clear during the confirmation hearing that Ginsburg would swing
the balance of the Court to the left. But because President Clinton
won the election and because Justice Ginsburg clearly had the in-
tellectual ability and integrity to serve on the Court, she was con-
firmed.

During her hearing, hardly any mention was made about balance
with Justice White. The only discussion that occurred about Justice
White was when Senator Kohl, our colleague, asked her what she
thought of Justice White’s career. And she started off by saying
that she was not an athlete.

History has shown that she did, in fact, dramatically change the
balance of the Court in many critical areas, such as abortion, the
privacy debate expansion, and child pornography. And I have be-
hind me three of the key cases where Justice White ruled one way,
even wrote the majority opinion, and Justice Ginsburg ruled the
other way with the majority. You talk about a swing of balance,
and yet the issue was not even raised at Justice Ginsburg’s con-
firmation hearing, and yet now it seems as if that is the paramount
issue—not only the paramount issue, it actually makes you have to
go to a higher standard to be approved. And that is just simply not
the way we have operated in the past, nor is it the way we should
operate now.

As I stated at Justice Roberts’s hearing, the Court has injected
itself into many of the political debates of our day, and as my col-
league Senator Cornyn has mentioned, the Court has injected itself
in the definition of marriage, deciding whether or not human life
is worth protecting, permitting Government to transfer private
property from one person to another, even interpreting the Con-
stitution on the basis of foreign and international laws.

The Supreme Court has also issued and never reversed a number
of decisions that are repugnant to the Constitution’s vision of
human dignity and equality. Although cases like Brown v. Board
of Education in my State are famous for correcting constitutional
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and court errors, there remain several other instances in which the
Court strayed and stayed beyond the Constitution and the laws of
the United States. Among the most famous of these Supreme Court
cases of exercise of political power, I believe, are the cases of Roe
v. Wade and Doe v. Bolton, two 1973 cases based on false state-
ments which created a constitutional right to abortion. And you can
claim whatever you want to of being pro-life or pro-choice, but the
right to abortion is not in the Constitution. The Court created it.
It created a constitutional right. And these decisions removed a
fully appropriate political judgment from the people of several
States and has led to many adverse consequences.

For instance, it has led to the almost complete killing of a whole
class of people in America. As I noted to my colleagues in the Rob-
erts hearings, this year—this year—between 80 to 90 percent of the
children in America diagnosed with Down syndrome will be killed
in the womb simply because they have a positive genetic test—
which can be wrong and is often wrong, but they would have a
positive genetic test for Down syndrome and they will be killed.

America is poorer because of such a policy. We are at our best
when we help the weakest. The weak make us strong. To kill them
makes us all the poorer, insensitive, calloused, and jaded. Roe has
made it not only possible but has found it constitutional to kill a
whole class of people simply because of their genetic makeup. This
is the effect of Roe.

I think this is a proper issue for us to consider, and the judge
you are replacing noted one time “that the Court’s unworkable
scheme for constitutionalizing abortion has had this institutionally
debilitating effect should not be surprising since the Court is not
suited to the expansive role it has claimed for itself in the series
of cases that began with Roe.”

You will have many issues in front of you, many that we will not
discuss here in front of this committee. I think it unfortunate that
we only narrow in on so few of the cases that you are likely to hear
in front of you. And yet that is the nature of the day because they
are the hot, political, heat-seeking cases. You are undoubtedly
qualified. You are cited by the ABA to be unanimously well quali-
fied. I look forward to a thorough discussion and a hopeful approval
of you to be able to join the Supreme Court of the United States.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Brownback.

We now move to the final opening statement. When we finish the
statement of Senator Coburn, we are going to go right to the pre-
senters, Senator Lautenberg and Governor Whitman. So I would
like them to be on notice that we will be doing that in just a few
moments, and following Senator Lautenberg and Governor Whit-
man, we will be hearing from Judge Alito.

Senator Coburn, the floor is yours.

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Senator COBURN. Thank you. Judge Alito, welcome. I know you
are tired of this, and I will try to be as brief as possible.
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One of the advantages of going last is to be able to hear what
everybody else has said, and as I have listened today, we have
talked about the unfortunate, the frail. The quotes have been “fair
shake for those that are underprivileged.” We have heard values,
“strong, free, and fair,” “progress of our judiciary.” We have heard
“the vulnerable, the more vulnerable, the weak, those who suffer.”
We have heard of an “Alito mold” that has to be in the mold of
somebody else. And as a practicing physician, the one disheart-
ening thing that I hear is these very common words, this “right to
choose,” and how we sterilize that to not talk about what it really
is.

I have had the unfortunate privilege of caring for over 300
women who have had complications from this wonderful right to
choose to kill their unborn babies. And that is what it is. It is a
right of convenience to take the life. And the question that arises
as we use all these adjectives and adverbs to describe our positions
as we approach a Supreme Court nominee is where are we in
America when we decide that it is legal to kill our unborn children.
I mean, it is a real question for us. I debate honestly with those
who disagree with me on this. It is a real issue of measurement
of our society when we say it is fine to destroy unborn life who has
a heartbeat at 16 days post-conception; 39 days post-conception you
can measure the brain waves and there is pain felt. The ripping
and tearing of an unborn child from its mother’s womb through the
hands of another and we say that is fine, you have a constitutional
right to do that.

How is it that we have a right of privacy and due process to do
that, but you do not have the right, as rejected unanimously by the
Supreme Court in 1997, to take your own life in assisted suicide.
You know, how is it that we have sodomy protected under that due
process, but prostitution unprotected. It is schizophrenic. And the
reason it is schizophrenic is there is no foundation for it whatso-
ever other than a falsely created foundation that is in error.

I don’t know if we will ever change that. It is a measure of our
society. But the fact is you cannot claim in this Senate hearing to
care for those that are underprivileged, those that are at risk, those
that are vulnerable, those that are weak, those that are suffering,
and at the same time say I don’t care about those who have been
ripped from the wombs of women and the complications that have
come about throughout that.

So the debate for the American public and the real debate here
is about Roe. Don’t let it—we are going to go off in all sorts of di-
rections, but the decisions that are going to be made in votes on
the Committee and the votes on the floor is going to be about Roe,
whether or not we as a society have decided that this is an ethical
process, that we have this convenient process that, if we want to
rationalize one moral choice with another, we just do it through
abortion, this taking of the life—of life of an unborn child.

I asked Chief Justice Roberts about this definition of life. You
know, what is life? The Supreme Court cannot figure it out or does
not want to figure it out. The fact that we know that there is no
life if there is no heartbeat and brain waves, we know that in every
State and every territory. But when we have heartbeat and brain
waves, we refuse to accept it as the presence of life. This lack of
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logic of which we approach this issue because we like and we favor
convenience over ethics, we favor convenience over the hard parts
of life that actually make us grow.

Senator Brownback talked about those with disabilities that are
destroyed in the womb because of a genetic test that is sometimes
wrong. I would put forward that we all have disabilities. Some of
us, you just can’t see it. And yet who makes the decision on wheth-
er or not we're qualified or not. We have gone down a road to which
we don’t have the answers for. That is why we have the schizo-
phrenic decisions coming out of the Supreme Court that don’t bal-
ance logically with one versus another decision.

So my hope as we go through this process is to not confuse it
with easy words and really be honest and straightforward about
what this is about. I firmly believe that the Court should take an-
other direction on many of these moral issues that face us. If we
are to honor the heritage of our country, whether it be in terms of
religious freedom, whether it be in terms of truly protecting life,
protecting not just the unborn but who comes next, the infirm, the
elderly, the maimed, the disabled—that is who comes next. As we
get into the budget crunch of taking care of those people in the
years to come, I believe we ought to have that debate honestly and
openly. But the fact is we are going to cover it with everything ex-
cept the real fact is we have made a mistake going down that road
in terms of saying we can destroy our unborn children and there
are no consequences to it.

So I welcome you. This is a difficult process for you and your
family. I am hopeful that you will be treated fairly. I am very dis-
turbed at the picture that was painted by Senator Kennedy that
you are not a man of your word, that you are dishonest. The impli-
cation that you are not reliable I don’t think is a fair characteriza-
tion of what I have read. And I look forward to you being able to
give answers as you can to your philosophy. The real debate is we
have had an activist Court, and the American people do not want
an activist Court. And the real fear from those who might oppose
you is that you will bring the Court back within a realm of where
the American people might want us to be with the Supreme Court,
one that interprets the law, equal justice under the law, but not
advancing without us advancing, the legislative body advancing
ahead of you.

I welcome you. I return the balance of my time, and I look for-
ward to your introduction and your opening statement.

Chairman SPECTER. Thank you very much, Senator Coburn.

We will now turn to our presenting witnesses, Senator Lauten-
berg and Governor Whitman. In accordance with our standing
rules of the Committee, the presenters will each have 5 minutes.
They have been so informed, and we first welcome our colleague,
Senator Frank Lautenberg, to present Judge Alito.
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PRESENTATION OF SAMUEL A. ALITO, JR., OF NEW JERSEY,
NOMINEE TO BE AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES, BY HON. FRANK LAUTEN-
BERG, A U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you, Mr. Chairman, and Senator
Leahy, colleagues on this Committee. Thank you for the oppor-
tunity to testify here today. John Corzine, U.S. Senator, and now
Governor-elect in New Jersey, wanted to be here, but transition du-
ties in Trenton prevent him from doing so.

Now, I have been honored to serve in the U.S. Senate for 21
years, and I am convinced that our duty to provide advice and con-
sent for Justices of the Supreme Court is our most important con-
stitutional responsibility. Our mandate is to be a Nation of laws,
and the Supreme Court is the place where we look to safeguard our
civil rights and our individual liberties.

But I believe that Justices must recognize that our Constitution
is an 18th century document that needs to be applied in the con-
text of the 21st century. We also depend on the Supreme Court to
uphold the integrity of our Government. So I am privileged to have
the opportunity to introduce Sam Alito, Jr., to this Committee, and
his beautiful family that he brought along to fortify his candidacy.

Judge Alito was born and raised in the great State of New Jer-
sey. Our State has a legacy of producing outstanding jurists, most
notably the late William J. Brennan, who ushered in our Nation’s
re-commitment to civil rights in the latter half of the 20th century.
Another distinguished jurist, Justice Antonin Scalia, also was born
in New Jersey.

In 1950, Sam Alito was born in our State’s capital city, Trenton,
New Jersey, to a family of worthy achievement. Judge Alito’s fa-
ther—I am moving too quickly here—Judge Alito’s father was an
immigrant from Italy who taught history in high school and later
ran the New Jersey Office of Legislative Services, which is similar
to our own congressional Research Service, in that it provides ob-
jective, unbiased information to the legislature. Judge Alito’s moth-
er was a librarian, teacher and school principal, and she is now 91
and still, as I understand it, residing in the family home in Ham-
ilton, New Jersey.

From his parents, Judge Alito learned the importance of edu-
cation and integrity. Judge Alito and his sister went to public
school in Hamilton, New Jersey, where they both joined the debat-
ing team. It seemed like the debating experience paid off, as both
he and his sister have excelled in the legal profession.

Sam Alito then went on to Princeton University, where his year-
book entry predicted that one day he would warm a seat on the Su-
preme Court. He graduated from Yale School in 1975, and then
served as a clerk for Circuit Court Judge Leonard Garth, with
whom he currently serves.

In 1977, Sam Alito joined the U.S. Attorney’s office in Newark,
where he met his future wife, Martha, who is present here today.
They later moved to Washington, where Sam Alito served as an as-
sistant to the Solicitor General and later in the Department of Jus-
tice Office of Legal Counsel.
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In 1987, Judge Alito returned home to New Jersey after Presi-
dent Reagan appointed him U.S. Attorney for the District of New
Jersey. He was a strong prosecutor, and nobody was surprised
when President George H.W. Bush appointed him to the Third Cir-
cuit Court in 1990, and I had the privilege of introducing him then
as well.

Judge Alito’s accomplishments in life are the embodiment of the
American dream. I am honored today to introduce him to the Com-
mittee. He is a young man. If the Senate confirms him for a life-
time appointment to the Supreme Court, he could serve for three
decades, or even longer, especially judging it from my point of view.
His decisions would affect our rights, the rights of our children, our
grandchildren, and other future generations.

Mr. Chairman, you know well it is the job of this Committee to
evaluate Judge Alito’s qualifications and fitness for the Court, in-
cluding his views on legal issues. And I know every member of the
Committee takes that obligation seriously, and I trust that Judge
Alito will be forthcoming and cooperative in this process. I have
had a chance to meet him. I know that he responded to the ques-
tions that I put to him. Maybe they were too easy, but he re-
sponded very well to them.

I thank you, Mr. Chairman. I am pleased to be here with our
former Governor, Christie Whitman, and we haven’t sat at a table
together for a long time, but it is a good opportunity to do so.

Thank you.

Chairman SPECTER. Senator Lautenberg, do you care to make a
recommendation on the nominee?

Senator LAUTENBERG. I care to present the evidence, just the evi-
dence, Mr. Chairman, and we will let the record speak for itself.

Chairman SPECTER. Our next presenter is Governor Whitman,
distinguished two-term Governor for the State of New Jersey, and
in the Cabinet of President Bush as Administrator of the Environ-
mental Protection Agency.

We welcome you here, Governor Whitman, and look forward to
your testimony.

PRESENTATION OF SAMUEL A. ALITO, JR., OF NEW JERSEY,
NOMINEE TO BE AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES, BY CHRISTINE TODD WHIT-
MAN, FORMER GOVERNOR OF NEW JERSEY, AND FORMER
ADMINISTRATOR, U.S. ENVIRONMENTAL PROTECTION
AGENCY

Governor WHITMAN. Thank you, Mr. Chairman. It is a pleasure
to be here today with Senator Lautenberg to introduce Judge Sam-
uel A. Alito, Jr., and I do urge your support for his nomination to
the Supreme Court.

I won’t go into his family background. Senator Lautenberg has
done that—save to mention one member of the family that he
didn’t, which is that the Judge’s sister, Rosemary, is a nationally
recognized employment attorney and someone who is recognized as
part of a family that has devoted itself to public service and con-
tinues to do that.



52

Judge Alito personifies the motto of the civic pride embodied in
the slogan of his hometown, “Trenton makes, the world takes.” And
with the consent of the Senate, one of the most important bodies
in the world, the U.S. Supreme Court, can take a proud product of
Trenton, New Jersey, into their chambers.

But I am not here to discuss Judge Alito’s family background or
his State ties. I am here to discuss his own history of achievement
%nd his potential to be a great Associate Justice of our Supreme

ourt.

Sam Alito has excelled at everything he has undertaken. He was
an exceptional student at Princeton University and Yale Law
School, an outstanding young attorney at the Justice Department,
an accomplished United States Attorney, and for the past 15 years
has been a respected and exemplary Federal Appeals Court Judge.

The American Bar Association just gave him their highest rating
for his seat as Justice, and in his past two appearances before the
Senate for confirmation, he has received unanimous support.

There is, however, more to my support of Judge Alito. Like other
Americans, I have read many articles dissecting positions Judge
Alito has taken throughout his career, trying to discern how he
might decide on issues likely to appear before the Supreme Court
that he would confront as a Justice. I too have examined the
record. In the final analysis, my decision to support Judge Alito for
this position is not based on whether I agree with him on a par-
ticular issue or set of issues or on his conformity with any par-
ticular political ideology. In fact, while we may agree on some polit-
ical issues, I know there are others on which we disagree. Never-
theless, one’s agreement or disagreement on a political question is,
after all, ultimately irrelevant to the issue of whether or not Judge
Alito should serve as an Associate Justice of the Supreme Court.

The Court’s role is not to rule based on Justices’ personal persua-
sions, rather on persuasive arguments grounded on fact, those facts
presented in that particular case, and on their interpretation of the
Constitution. Those decisions are, of course, grounded in the hard
reality of disputed fact and the messiness of the real world, but
they are also guided by principles of law and justice which have
long been treasured by the people of this country. We should look
for Justices who understand that instinctively in the very core of
their being. I saw this trait in Judge Alito when he served on the
Appeals Court during my terms as Governor, and I have every rea-
son and every confidence that he will exhibit the same as a Su-
preme Court Justice.

Policy in the United States is defined through the laws crafted
by the legislative branch of Government and carried out by the ex-
ecutive. Our judges make decisions based on their interpretation of
the intent of those laws. We do not want Justices to conform their
decisions’ ideologies. We do want Justices whose opinions are
shaped by the facts before them and by their understanding of the
Constitution. We should also look for Justices who possess the nec-
essary qualities of intellect and humility, desirable in those with
great responsibility and who can express their thinking clearly and
in understandable language. While we should expect the Justices
will hold philosophies that will guide their decisions, we should
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equally expect that they will not hold ideologies that will predeter-
mine their decisions. That is the genius of our system.

Mr. Chairman, some have suggested that Judge Alito has an ide-
ological agenda. I believe that an honest and complete review of his
record as a whole will find that his only agenda is fidelity to his
judicial craft. If Judge Alito has a bias, it is in favor of narrowly
drawn opinions that respect precedent and reflect the facts before
him.

Members of the Committee, yours is an extraordinary responsi-
bility. Decisions by our Supreme Court will affect the lives of
Americans for generations to come. As politicians, whether current
or retired, we all have deeply held positions we want to protect.
When I was Governor, it fell to me five times to appoint members
of the New Jersey State Supreme Court. One thing that experience
taught me was that it is virtually impossible to find judges who
will act as you would act were you in their position. That is as it
should be. Your responsibility is to the extent possible to determine
whether or not the nominee before you has the legal background,
intelligence and integrity to be a credit to the Court.

Sam Alito has been a model as a Federal Appeals Court Judge.
He has shown that he has the intellect, the experience and the
temperament to serve with true distinction. I have every confidence
he will be a balanced, fair and thoughtful Justice. I urge this Com-
mittee to favorably report his nomination to the U.S. Senate.

Thank you very much.

Chairman SPECTER. Thank you very much, Governor Whitman.

Without objection, the statement of Senator Corzine will be made
a part of the record.

We appreciate your coming, Senator Lautenberg, appreciate your
coming Governor Whitman.

Judge Alito, if you will resume center stage. Judge, you can re-
main standing. We now come to the formal swearing in of the
nominee. I count 41 cameras in the well.

[Laughter.]

Chairman SPECTER. And there are just behind you, a grouping
of cameras, seven in number, and I see three more. So you are well
up to 50, which exceeds the number present, only 28, for Chief Jus-
tice Roberts. So that may be an omen. I am stalling for time a little
bit here to allow the photographers to position themselves. They
have sat, if not patiently, impatiently, all day. We may move the
swearing in to the beginning of the ceremony in the future so they
can all go out and do something productive.

[Laughter.]

Chairman SPECTER. If you would raise your right hand, do you
solemnly swear that the testimony you will give before the Com-
mittee of the Judiciary of the U.S. Senate will be the truth, the
whole truth and nothing but the truth, so help you God?

Judge Avrto. I do.

Chairman SPECTER. Thank you, Judge Alito. You may be seated,
and we welcome whatever opening comments you care to make.
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STATEMENT OF SAMUEL A. ALITO, JR., OF NEW JERSEY, NOMI-
NEE TO BE AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

Judge ALITO. Thank you very much, Mr. Chairman. I am deeply
honored to appear before you. I am deeply honored to have been
nominated for a position on the Supreme Court, and I am humbled
to have been nominated for the seat that is now held by Justice
O’Connor. Justice O’Connor has been a pioneer, and her dedicated
service of the Supreme Court will never be forgotten, and the peo-
ple of the country certainly owe her a great debt for the service
that she has provided.

I am very thankful to the President for nominating me, and I am
also thankful to the members of this Committee and many other
Senators who took time from their busy schedules to meet with me.
That was a great honor for me, and I appreciate all of the cour-
tesies that were extended to me during those visits. And I want to
thank Senator Lautenberg and Governor Whitman for coming here
today and for their kind introductions.

During the previous weeks, an old story about a lawyer who ar-
gued a case before the Supreme Court has come to my mind, and
I thought I might begin this afternoon by sharing that story. The
story goes as follows:

This was a lawyer who had never argued a case before the Court
before, and when the argument began, one of the Justices said,
“How did you get here?” meaning how had his case worked its way
up through the court system. But the lawyer was rather nervous,
and he took the question literally, and he said—and this was some
yea(lis ago. He said, “I came here on the Baltimore and Ohio Rail-
road.”

This story has come to my mind in recent weeks because I have
often asked myself how in the world did I get here. And I want to
try to answer that today and not by saying that I came here on I-
95 or on Amtrak.

I am who I am in the first place because of my parents and be-
cause of the things that they taught me, and I know from my own
experience as a parent that parents probably teach most powerfully
not through their words but through their deeds. And my parents
taught me through the stories of their lives, and I don’t take any
credit for the things that they did or the things that they experi-
enced. But they made a great impression on me.

My father was brought to this country as an infant. He lost his
mother as a teenager. He grew up in poverty. Although he grad-
uated at the top of his high school class, he had no money for col-
lege, and he was set to work in a factory. But at the last minute,
a kind person in the Trenton area arranged for him to receive a
$50 scholarship, and that was enough in those days for him to pay
the tuition at a local college and buy one used suit. And that made
{:he difference between his working in a factory and going to col-
ege.

After he graduated from college, in 1935, in the midst of the De-
pression, he found that teaching jobs for Italian-Americans were
not easy to come by, and he had to find other work for a while. But
eventually he became a teacher, and he served in the Pacific during



55

World War II, and he worked, as has been mentioned, for many
years in a nonpartisan position for the New Jersey Legislature,
which was an institution that he revered.

His story is a story that is typical of a lot of Americans, both
back in his day and today, and it is the story, as far as I can see
it, about the opportunities that our country offers and also about
the need for fairness and about hard work and perseverance and
the power of a small good deed.

My mother is a first-generation American. Her father worked in
the Roebling Steel Mill in Trenton, New Jersey. Her mother came
from a culture in which women generally did not even leave the
house alone, and yet my mother became the first person in her
family to get a college degree. She worked for more than a decade
before marrying. She went to New York City to get a master’s de-
gree, and she continued to work as a teacher and a principal until
she was forced to retire. Both she and my father instilled in my sis-
ter and me a deep love of learning.

I got here in part because of the community in which I grew up.
It was a warm but definitely an unpretentious, down-to-earth com-
munity. Most of the adults in the neighborhood were not college
graduates. I attended the public schools. In my spare time, I played
baseball and other sports with my friends. And I have happy
memories and strong memories of those days and good memories
of the good sense and the decency of my friends and my neighbors.

And after I graduated from high school, I went a full 12 miles
down the road, but really to a different world, when I entered
Princeton University. A generation earlier, I think that somebody
from my background probably would not have felt fully comfortable
at a college like Princeton, but by the time I graduated from high
school, things had changed. And this was a time of great intellec-
tual excitement for me. Both college and law school opened up new
worlds of ideas. But this was back in the late 1960s and early
1970s. It was a time of turmoil at colleges and universities. And
I saw some very smart people and very privileged people behaving
irresponsibly, and I couldn’t help making a contrast between some
of the worst of what I saw on the campus and the good sense and
the decency of the people back in my own community.

I am here in part because of my experiences as a lawyer. I had
the good fortune to begin my legal career as a law clerk for a judge
who really epitomized open-mindedness and fairness. He read the
record in detail in every single case that came before me. He in-
sisted on scrupulously following precedents, both the precedents of
the Supreme Court and the decisions of his own court, the Third
Circuit. He taught all of his law clerks that every case has to be
decided on an individual basis, and he really didn’t have much use
for any grand theories.

After my clerkship finished, I worked for more than a decade as
an attorney in the Department of Justice, and I can still remember
the day as an Assistant U.S. Attorney when I stood up in court for
the first time and I proudly said, “My name is Samuel Alito, and
I represent the United States in this court.” It was a great honor
for me to have the United States as my client during all of those
years.
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I have been shaped by the experiences of the people who are clos-
est to me, by the things I have learned from Martha; by my hopes
and my concerns for my children, Phillip and Laura; by the experi-
ences of members of my family, who are getting older; by my sis-
ter’s experiences as a trial lawyer in a profession that has tradi-
tionally been dominated by men. And, of course, I have been
shaped for the last 15 years by my experiences as a judge of the
court of appeals.

During that time, I have sat on thousands of cases. Somebody
mentioned the exact figure this morning. I don’t know what the
exact figure is, but it is way up in the thousands. And I have writ-
ten hundreds of opinions. And the members of this Committee and
the members of their staff who have had the job of reviewing all
of those opinions really have my sympathy.

[Laughter.]

Judge ALITO. I think that may have constituted cruel and un-
usual punishment.

I have learned a lot during my years on the Third Circuit, par-
ticularly, I think, about the way in which a judge should go about
the work of judging. I have learned by doing, by sitting on all of
these cases, and I think I have also learned from the examples of
some really remarkable colleagues.

When I became a judge, I stopped being a practicing attorney,
and that was the big change in role. The role of a practicing attor-
ney is to achieve a desirable result for the client in the particular
case at hand. But a judge can’t think that way. A judge can’t have
any agenda. A judge can’t have any preferred outcome in any par-
ticular case. And a judge certainly doesn’t have a client. The
judge’s only obligation—and it’s a solemn obligation—is to the rule
of law, and what that means is that in every single case, the judge
has to do what the law requires.

Good judges develop certain habits of mind. One of those habits
of mind is the habit of delaying reaching conclusions until every-
thing has been considered. Good judges are always open to the pos-
sibility of changing their minds based on the next brief that they
read or the next argument that is made by an attorney who is ap-
pearing before them or a comment that is made by a colleague dur-
ing the conference on the case, when the judges privately discuss
the case.

It has been a great honor for me to spend my career in public
service. It has been a particular honor for me to serve on the court
of appeals for these past 15 years because it has given me the op-
portunity to use whatever talent I have to serve my country by up-
holding the rule of law. And there is nothing that is more impor-
tant for our Republic than the rule of law.

No person in this country, no matter how high or powerful, is
above the law, and no person in this country is beneath the law.

Fifteen years ago, when I was sworn in as a judge of the court
of appeals, I took an oath. I put my hand on the Bible and I swore
that I would administer justice without respect to persons, that I
would do equal right to the poor and to the rich, and that I would
carry out my duties under the Constitution and the laws of the
United States. And that is what I have tried to do to the very best
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of my ability for the past 15 years, and if I am confirmed, I pledge
to you that that is what I would do on the Supreme Court.

Thank you.

Chairman SPECTER. Thank you very much, Judge Alito, for those
opening comments.

We will adjourn at this point, and we will resume tomorrow
morning at 9:30, when we will start the first round of questioning
with each Senator on round one having 30 minutes.

[Whereupon, at 3:40 p.m., the Committee was adjourned.]

[The biographical information of Judge Alito follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

NOMINEE FOR THE SUPREME COURT OF THE UNITED STATES

GENERAL (PUBLIC)

. Name: Full name (include any former names used).

Samuel Anthony Alito, Jr.

. Position: State the position for which you have been nominated.
Associate Justice of the Supreme Court of the United States

. Address: List current office address. If state of residence differs from your place of
employment, please list the state where you currently reside.

Frank R. Lautenberg United States Courthouse & Post Office Building
50 Walnut Street
Newark, NJ 07101

. Birthplace: State date and place of birth.
April 1, 1950. Trenton, New Jersey

. Marital Status: List spouse’s name, occupation, employer’s name and business
address(es). Please also indicate the number of dependent children.

Martha-Ann (Bomgardner) Alito. Librarian, substitute teacher, Caldwell-West Caldwell
Board of Education, Harrison Building, 104 Gray Street, West Caldwell, NJ 07006. Two
dependent children.

. Education: List in reverse chronological order any college, law school, and other
institutions of higher education attended. Please include dates of attendance,
whether a degree was received, and the date each degree was received.

1972-1975: Yale Law School, J.D. June 1975
1968-1972: Princeton University, A.B. June 1972

. Emplovment Record: List in reverse chronological order, all governmental
agencies, business or professional corperations, companies, firms, or other
enterprises, partnerships, institutions and organizations, non-profit or otherwise,
with which you have been affiliated as an officer, director, partner, proprietor,
elected official or employee since graduation from college, and if you received
payment for your services. Include the name and address of the employer and job
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title or job description, or the name and address of the institution or erganization
and your title and responsibilities, where appropriate.

June 1990 — Present: Judge, U.S. Court of Appeals for the Third Circuit. Chambers
address: Frank R. Lautenberg United States Courthouse & Post Office
Building, 50 Walnut Street, Newark, NJ 07101. Court headquarters:
United States Courthouse, 601 Market Street, Philadelphia, PA 19106-
1790. Paid.

March 1987 — June 1990: United States Attorney for the District of New Jersey. Peter J.
Rodino Federal Building, 970 Broad Street, Suite 700, Newark, NJ 07102.
Paid.

December 1985 — March 1987: Deputy Assistant Attorney General, Office of
Legal Counsel, U.S. Department of Justice. 950 Pennsylvania Ave., NW,
Washington, DC 20530-0001. Paid.

August 1981 — December 1985: Assistant to the Solicitor General, U.S. Department of
Justice. 950 Pennsylvania Ave., NW, Washington, DC 20530-0001.
Paid.

November 1977 — August 1981: Assistant U.S. Attorney, District of New
Jersey. Peter J. Rodino Federal Building, 970 Broad Street, Suite 700,
Newark, NJ 07102. Paid. ’

July 1976 — August 1977: Law clerk, Hon. Leonard 1. Garth, U.S. Court of
Appeals for the Third Circuit. Martin Luther King, Jr. Courthouse &
Federal Building, Newark, NJ 07102. Paid.

January — June 1976: Law clerk, Warren, Goldberg & Berman. 210 East Hanover Street,
Trenton, NJ 08608. Paid.

September — December 1975: Active duty, United States Army, Fort Gordon, GA. Paid.

June — August 1974: Summer Associate, Pitney Hardin Kipp & Szuch. 163 Madison
Avenue, Morristown, NJ 07960. Paid.

June — August 1973: Intern, New Jersey Public Defender. 216 South Broad Street,
Trenton, NJ 08608. Paid.

July — August 1972: Summer Clerk, Mercer County Counsel. 209 South Broad Street,
Trenton, NJ 08650. Paid.

June — July 1972: Summer Clerk, Pemberton Township. 500 Pemberton-Browns Mills
Road, Pemberton, NJ 08068. Paid.
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8. Military Service and Draft Status: Identify any service in the U.S. Military,
including dates of service, branch of service, rank or rate, serial number and type of
discharge received. Please list, by approximate date, Selective Service classifications
you have held, and state briefly the reasons for any classification other than I-A.

I was given Selective Service Classification [-A in approximately April 1968. I was
enrolled in the Army Reserve Officer Training Corps from September 24, 1970, until I
was commissioned as a second lieutenant in the Army Reserves upon graduation from
college on June 5, 1972. After law school, I was on active duty for training as a first
lieutenant for training from September 13, 1975, to December 12, 1975. [ was in the
Army Reserves (inactive) from 1972 to June 30, 1980, when I was honorably discharged
as a captain. My serial number was my Social Security number.

9. Honors and Awards: List any schelarships, fellowships, honorary degrees,
academic or professional honors or awards, honorary society memberships, military
awards, and any other special recognition for outstanding service or achievement
you have received.

Princeton University: Phi Beta Kappa; selected Scholar of Woodrow Wilson Schootl of
Public and International Affairs; McConnell Foundation Scholarship for summer thesis
research; debating awards.

Yale Law School: Awards for best moot court argument and best contribution to Yale
Law Journal.

Since Law School:
Department of Justice Awards, 1978-85;
Selected for membership in American Bar Foundation, 1991;

St. Thomas More Award, 1995, given by the St. Thomas More Association of
Seton Hall University and Law School;

Peter J. Rodino Award, 1999, given by the Peter J. Rodino Law Society of Seton
Hall Law School for embracing and carrying on the legacy of Peter J. Rodino;

Family Research Council Golden Gavel Award, 2001, for Saxe v. State College
Area School Distr., 240 F.3d 200 (3d Cir. 2001);

N.J. Law Journal Award, 1999, for commitment to the bench, bar, and people of
the Third Circuit;

Honorary membership, Phi Alpha Delta Law Fraternity International, April 2003;

Selected for membership in the American Law Institute, 2003.
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10. Bar Associations: List all bar associations, or legal or judicial-related committees,
selection panels, or conferences of which you are or have been a member, and give
the titles and dates of any offices which you have held in such groups. Also, if any
such association, committee, or conference of which you were or are a member
issued any reports, memoranda, or policy statements prepared or produced with
your participation, please furnish the committee with four (4) copies of these
materials, if they are available to you. “Participation” includes, but is not limited to,
membership in any working group of any such association, committee, or
conference which produced a report, memorandum, or policy statement, even where
you did not contribute to it.

Advisory Committee on Appellate Rules, Committee on Rules of Practice and Procedure,
Judicial Conference of the United States: Chatr, October 2001 — October 2005; member,
October 1997 — September 2001. [have attached several reports that were issued during
the period when I served as the Chair of the Advisory Committee on Appellate Rules of
the Committee on Rules of Practice and Procedure.

Association of the Federal Bar of New Jersey: Member, Advisory Board, 1988 — present.

New Jersey State Bar Association, Executive Board of Federal Practice and Procedure
Committee: Member, 1987 — 1989.

New Jersey State Bar Association. [ have no records of membership dates. I have
requested information from the New Jersey State Bar Association but have not yet
received a response.

Essex County Bar Association: Member, 1975 — present.

American Bar Foundation: Fellow, June 1991 — October 2000; Lifetime Fellow, October
2000 — present.

Lawyers® Advisory Committee for the United States District Court for the District of
New Jersey: Member, Executive Committee, 1987 — 1990.

American Law Institute: Member, 2003 — present.

American Judicature Society: Member, 2002 - present.

Federalist Society for Law and Public Policy Studies: Member, 1983~ present.
Yale Law Journal Advisory Board: Advisory Board Member, 2004 — present.

Federal Sentencing Reporter (Vera Institute for Justice): Advisory Board Member, 1988
- 1993,
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National Environmental Enforcement Council: Member. [ was a member of this
organization while I served as the United States Attorney for the District of New Jersey.
While I do not recall the exact dates, it was between March 1987 and June 1990.
Phi Alpha Delta Law Fraternity International: Honorary Member, April 2003 — present.

Constitution Project Sentencing Initiative: Member, 2004 — present.

National Italian American Foundation International Law Institute: Member, 2005-
present.

11. Bar and Court Admission:

a. List the date(s) you took the examination and date you passed for all states
where you sat for a bar examination. List any state in which you applied for
reciprocal admission without taking the bar examination and the date of
such admission or refusal of such admission.

New Jersey: exam taken July 31, 1975, admitted December 9, 1975
New York: reciprocal admission on July 13, 1982

b. List all courts in which you have been admitted to practice, including dates
of admission and any lapses in membership. Please explain the reason for
any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

U.S. Court of Appeals for the District of Columbia Circuit, November 30, 1987
New York State courts, July 13, 1982

U.S. Court of Appeals for the Second Circuit, June 11, 1981

U.S. Supreme Court, March 26, 1979

U.S. Court of Appeals for the Third Circuit, March 29, 1977

New Jersey State courts, December 9, 1975

United States District Court for the District of New Jersey, December 9, 1975

I am aware of no lapses in membership.

12. Memberships:



63

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11, to
which you belong, or to which you have belonged, or in which you have
participated since graduation from law school. Previde dates of membership
or participation, and indicate any office you held. Include clubs, working
groups, advisory or editorial boards, panels, committees, conferences, or
publications. Please describe briefly the nature and objectives of each such
organization, the nature of your participation in each such organization, and
identify an officer or other person from whom more detailed information
may be obtained.

Yale Law School Alumni Association of New Jersey: This is a regional alumni
association for Yale Law School graduates. The alumni association serves to
keep alumni involved in the law school and updated on events. T have
participated as a member. Ispoke at a dinner meeting and at another I introduced
the Dean of the Law School. 1have been a member from 1987 — present. For
more information, contact Frank Pasquale, Associate Professor, Seton Hall Law
School, One Newark Center, Newark, NJ 07102-5210.

Princeton Alumni Council Careers Committee: The Alumni Council represents
alumni interests and concerns to the University. During 1991 - 1993, I served as
the Chair of the Careers Committee, which assists in developing mentoring
groups and on-campus careers programs for alumni. In this capacity, I attended
meetings of the Alumni Council Executive Committee. During 1989 — 1991 and
1993 — 1994, I was a Committee member. For more information, contact
Margaret Moore Miller, Director, Princeton Alumni Council, Princeton
University, Princeton, NJ 08540.

Princeton Alumni Association of Essex County, New Jersey: This is a regional
association for Princeton alumni. Membership is automatic for alumni in the area.
I have been a member from 1987 to the present, but have not been active in my
membership. For more information, contact Mary Tabor Engel, 100 Upper
Mountain Ave., Montclair, NJ 07042.

Princeton Schools Committee of Essex County: [ was a member from 1998 —
2003. This is regional alumni group that interviews applicants to Princeton and
submits reports on interviews. Iinterviewed about five to ten applicants per year.
For more information, contact Frank E. Ferruggia, Esq., McCarter & English,
LLP, Four Gateway Center, 100 Mulberry St., P.O. Box 652, Newark, NJ 07101-
0652.

Princeton Club of Washington, DC: This is a regional association for Princeton
alumni. I was a member from approximately 1983 — 1987, but was not active in
my membership. For more information, contact Sheila L. Summers, Executive
Secretary, The Princeton Club of Washington, 4227 46th St., NW, Washington,
DC 20016.
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Concerned Alumni of Princeton: This was a group of Princeton alumni. A
document [ recently reviewed reflects that I was a member of the group in the
1980s. Apart from that document, I have no recollection of being a member, of
attending meetings, or otherwise participating in the activities of the group. The
group has no current officers from whom more information may be obtained.

National Italian American Foundation: This is a non-profit organization that
serves to preserve and protect Italian American heritage and culture. Among
other things, it sponsors programs that provide educational and career support to
youth. Ihave participated in this group as a member from 2002 — present. For
more information, contact John B. Salamone, National Executive Director,
National Italian American Foundation, 1860 19th St., NW, Washington, DC
20009.

Knollwood Tennis Club: My family and I have been members from 2003 —
present. It is a neighborhood group that owns two clay tennis courts but has no
other facilities or property. For more information, contact Glenn Martin, 91
Westover Ave., West Caldwell, NJ 07006.

Seton Hall Law School Self Study Committee: I was a member from the fall of
1999 through spring 2000. This was a group appointed by the law school to study
various aspects of the school in preparation for re-accreditation by the American
Bar Association. For more information, contact Dean Patrick Hobbs, Seton Hall
Law School, One Newark Center, Newark, NJ 07102,

. If any of these organizations of which you were or are a member or in which
you participated issued any reports, memoranda, or policy statements
prepared or produced with your participation, please furnish the committee
with four (4) copies of these materials, if they are available to you.
“Participation” includes, but is not limited to, membership in any working
group of any such association, committee, or conference which produced a
report, memorandum or pelicy statement, even where you did not contribute
to it. If any of these materials are not available to you, please give the name
and address of the organization that issued the report, memoranda, or policy
statement, the date of the document, and a summary of its subject matter.

The Seton Hall Law School Self Study Committee produced a report entitled
“2001 Self Study.” Copies are supplied.

As the Chair of the Princeton Alumni Council Careers Committee, I provided oral
reports at meetings of the Alumni Council Executive Committee concerning the
work of the Careers Committee, and I may have provided written materials, but I
do not specifically recall ever having done so. Ihave not retained any papers
relating to my service on this Committee, but I have contacted the Careers
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Committee and requested any materials from the relevant time period. 1 will
forward any such materials to the Committee.

To the best of my recollection, I have not participated in producing any other
reports, memoranda, or policy statements in conjunction with my membership in
the organizations listed in response to question 12.a.

¢. Please indicate whether any of these organizations currently diseriminate or
formerly discriminated on the basis of race, sex, or religion — either through
formal membership requirements or the practical implementation of
membership policies. H so, describe any action you have taken to change
these policies and practices.

To my knowledge, the entities listed in response to question 12.a. do not
discriminate and never have discriminated on the basis of race, sex, or religion
through formal membership requirements or the practical implementation of
membership policies.

13. Published Writings. Testimony and Speeches:

a. List the titles, publishers, and dates of books, articles, reports, letters to the
editor, editorial pieces, or other material you have written or edited,
including material published only on the Internet. Please supply four (4)
copies of all published material to the Committee.

Foreword, 1 SETON HALL CIR. REV. 1 (2005).

Panel Speaker at the Federalist Society’s 2000 National Lawyers Convention:
Presidential Oversight and the Administrative State, in 2 ENGAGE (Federalist
Soc’y, Wash. D.C.) 11 (2001).

The Role of the Lawyer in the Criminal Justice System, 2 FEDERALIST SOC’Y
CrM. L. NEwWS (Federalist Soc’y, Wash., D.C.) 3 (1998), available at
http://www.fed-soc.org/Publications/practicegroupnewsletters/criminallaw/role-cr
mv2i3.htm

Change in Continuity at the Office of Legal Counsel, 15 CARDOZO L. REV. 507
(1993).

Reviewing the Sentencing Commission’s 1991 Annual Report, 5 FED. SENT. REP.
166 (1992).

The First Amendment: Information, Publication and the Media, 1 SETON HALL
ConsT. L.J. 327 (1991).



66

The Next Page in Federal Sentencing, LEGAL TIMES, Aungust 28/September 4,
1989, at 19.

What Role Should Individual Sentencing Judges Play in the Guideline
Development Process?, 1 FED SENT. REP. 372 (1989).

Racketeering Made Simple(r), in THE R1ICO RACKET 1 (Gary L. McDowell ed.
1989).

Introduction to After the Independent Counsel Decision: Is Separation of Powers
Dead?,26 AM. CRIM. L. REV. 1667 (1989).

Shift Won't Hamper Crime Fight, DAILY J. (Vineland, N.J.), May 5, 1989.
The Year Wasn't So Bad, NAT’L. L.J., Sep. 26, 1998, at 12.

Documents and the Privilege Against Self-Incrimination, 48 U. PITT. L. REv. 27
(1986).

Equal Protection and Classification Based on Family Membership, 80 DICK. L.
REV. 410 (1976).

The “Released Time” Cases Revisited: A Study of Group Decisionmaking by the
Supreme Court, 83 YALELJ. 1202 (1974).

. Please supply four (4) copies of any testimony, official statements, or other
communications relating, in whole or in part, to matters of public policy, that
you have issued or provided or that others presented on your behalf to public
bodies or public officials.

Unpublished Judicial Opinions: Hearing Before the Subcomm. on Courts, the
Internet, and Intellectual Prop. of the House Comm. on the Judiciary, 107th
Cong. (2002).

Testimony before Committee of the N.J. Legislature in 1988 or 1989 on bills to
permit pretrial detention in certain cases.

Confirmation Hearings on Federal Appointments: Hearings before the Senate
Comm:. on the Judiciary, 100th Cong. (1990).

Please list all speeches, talks, or presentations by you which relate in whole
or in part to issues of law or public policy. For each one, please give the
name and address of the group before which the speech was given, the date
of the speech, and a summary of its subject matter. For each of these, please
supply four (4) copies of your prepared remarks or any outline or notes from
which you spoke. If a recording or transcript is available, please supply four
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(4) copies of those as well. If press reports about the speech, talk, or
presentation are available to you, please supply them.

While I was the United States Attorney for the District of New Jersey (March
1987 — June 1990), I was frequently called upon to speak, usually regarding the
work of the office or law enforcement issues. Most of these speeches were
delivered extemporaneously or using notes, which I did not keep. Ihave listed
those events that I can specifically recall or for which I have located records, but I
am sure that there are others that I cannot specifically recall and for which I have
no records.

Annual Judicial Conference of the United States District Court for the District of
New Jersey, Princeton, NJ, March 22, 1985 (United States District Court for the
District of New Jersey, Martin Luther King, Jr. Federal Building & Courthouse,
50 Walnut Street, Newark, NJ 07102). Panel member on “Multiple
Representation and the Corporate Defendant in Criminal and Civil Litigation -
The Tough Questions of Privilege and Strategy.” 1 have no recollection of the
substance of my remarks and am unable to find any notes.

Kaiser-Permanente Conference, Dallas, TX, approximately 1986. (Kaiser
Permanente, 1 Kaiser Plaza, Oakland, CA 94612). Isummarized the Office of
Legal Counsel opinion on AIDS and the Rehabilitation Act. I am unable to locate
any materials relating to this talk.

The New Jersey Institute for Continuing Legal Education in cooperation with the
Federal Practice and Procedures Committee of the New Jersey State Bar
Association, 1988, New Brunswick, NJ (New Jersey Institute for Continuing
Legal Education, One Constitution Sq., New Brunswick, NJ 08901). I
participated in a CLE presentation entitled, “Special Problems Faced by Criminal
Defendants and Their Lawyers: The Forfeiture of Attorney’s Fees, Subpoenas for
Defense Attorneys.” I have no recollection of the substance of my remarks and
am unable to find any notes.

Passaic County Bar Association’s Law Day Celebration, May 2, 1988, Paterson,
NJ (77 Hamilton Street, Paterson, NJ 07505). Ispoke about the history of Law
Day and the meaning that has been attached to it through the years. I specifically
discussed the problem of drugs. A text of the speech is supplied.

Child Pornography and Exploitation Seminar sponsored by the Law Enforcement
Coordinating Committee of New Jersey, May 17, 1988, Newark, NJ (United
States Attorney’s Office, Peter J. Rodino Federal Building, 970 Broad Street,
Newark, NJ 07102.) I spoke about enforcement of federal laws on child
pornography. A copy of the speech is supplied.

Graduation ceremony for new New Jersey State Police Troopers, July 28, 1988,
West Trenton, NJ (New Jersey State Police, River Road, P.O. Box 7068, West
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Trenton, NJ 08628). 1spoke about the importance of the work of the State Police
and the problem of crime in the state of New Jersey. A copy of the speech is
supplied.

Annual Federalist Society Lawyers’ Convention, November 1989, Washington,
DC (1015 18" St., N.W., Washington, DC 20036). I participated as a moderator
on a panel entitled, “Debate -- After the Independent Counsel Decision: Is
Separation of Powers Dead?” On the panel were Hon. Charles Fried, professor at
Harvard Law School and former Solicitor General, and Paul M. Bator, then-
professor at University of Chicago Law School and former Deputy Solicitor
General. A copy of the transcript is attached.

New Jersey Institute of Continuing Legal Education, Seminar, 1989, New
Brunswick, NJ (New Jersey Law Center, One Constitution Sq., New Brunswick,
NJ 08901). I provided an outline of discovery in criminal cases. The outline
from which I spoke is supplied.

Yale Law School Association of New Jersey, March 2, 1989, in West Orange, NJ
(c/o Frank Pasquale, Associate Professor, Seton Hall Law School, One Newark
Center, Newark, N.J. 07102.) 1 spoke about the work and priorities of the United
States Attorney’s Office for the District of New Jersey. Iam unable to find any
text or notes relating to this talk.

The 200 Club of Union County (a non-profit organization dedicated to providing
aid and support to uniformed officers in the county), November 3, 1989,
Mountainside, NJ (222 Park Ave., Scotch Plains, NJ 07076). I spoke about law
enforcement’s need for the help of private citizens. A copy of the speech is
supplied.

Yale Law School Federalist Society, April 10, 1991, New Haven, CT (127 Wall
Street, New Haven, CT 06520). 1spoke about the evelution of federal sentencing,
the Sentencing Reform Act, and the Sentencing Guidelines. The notes used in
delivering this talk are supplied.

Symposium sponsored by the University of Pennsylvania chapter of the Federalist
Society, October 20, 1990, Philadelphia, PA (3400 Chestnut Street, Philadelphia,
PA 19104). I moderated a panel discussion on “State Crime in the Federal
Forum.” The panel members were Judges Jon O. Newman and Roger J. Miner of
the United States Court of Appeals for the Second Circuit, Professor Robert
Blakey of the Notre Dame Law School, and L. Gordon Crovitz of the Wall Street
Journal. Iam unable to locate any text or notes relating to the substance of my
remarks.

Widener Law School, early 1990s, Harrisburg, PA (Harrisburg Campus, 3800
Vartan Way, Harrisburg, PA 17106). 1spoke about federal sentencing. As best I
can recall, my remarks were very similar to those given at Yale Law School in
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1991, and I probably used the same notes. I am unable to locate any other
materials relating to the substance of my talk.

Princeton University Class in Politics 305, early 1990s, Princeton, NJ
(Department of Politics, Princeton University, Princeton, NJ 98540). As best I
can recall, I spoke about the Third Circuit and my work as a judge. Iam unable to
locate any materials relating to these remarks.

Panel discussion sponsored by the Rutgers School of Law Newark chapter of the
Federalist Society, April 13, 1992, Newark, NJ (123 Washington Street, Newark,
NJ 07102). Imoderated a panel discussion on “Judicial Activism: Individual
Rights - the Court as Super Legislature.” The panel members were Hon. Charles
Fried, professor at Harvard Law School and former Solicitor General; Professor
James Pope of Rutgers School of Law Newark; and George McCarter, Esq., then
of McCarter & English. I have no specific recollection of the substance of my
remarks. [ am unable to locate any materials relating to these remarks.

Seton Hall School of Law, early 1990s, Newark, NJ (One Newark Center,
Newark, NJ 07102). As best I can recall, I spoke about differences between
federal and New Jersey constitutional law on some issues of criminal procedure
and perhaps some other issues. I am unable to locate any materials relating to
these remarks.

Continuing legal education workshop sponsored by the Federalist Society, May 7,
1992, New York, NY (1015 18th St., NW, Washington, DC 20036). The
workshop focused on Commerce Clause issues in the pre-Lopez era, including the
dormant Commerce Clause, state taxation of commerce, and the federalization of
crime. As best I can recall, my talk was basically historical. [believe that I
recounted the problems relating to commerce that contributed to the call for a
constitutional convention and the limited discussion of the Commerce Power in
the Philadelphia Convention and the state ratifying conventions. I also recall
discussing the competing arguments concerning the dormant Commerce Clause. I
am unable to locate any materials relating to these remarks.

New Jersey Department of Law and Public Safety, March 24, 1993, Trenton, NJ
(Hughes Justice Complex, 25 W. Market St., Trenton, NJ 08625). Ispoke about
the work of my court and effective appellate advocacy. Notes that I used in
delivering this talk are supplied.

Yale Law School Association of New Jersey, 1995, West Orange, NJ (c/o Frank
Pasquale, Associate Professor, Seton Hall Law School, One Newark Center,
Newark, NJ 07102). Iintroduced the new dean of the Yale Law School. A copy
of my remarks is supplied.

Conference on the Tenth Amendment sponsored by the Heritage Foundation and
Federalist Society, September 12, 1995, Washington, DC (Heritage Foundation,
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214 Mass. Ave., NE, Washington, DC 20002; Federalist Society, 1015 18th St.,
NW, Washington, DC 20036). 1 moderated a panel discussion on the Commerce
Claus