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'FOREWORD

This text i§ a collection of opinions of the Military
Affairs Division, Office of The Judge Advocate General, which
are currently used in the program of instruction in Military
Affairs at this School. The opinions have been selectsd to
illustrate the practical application of certain substantive
prineiples discussed in the textbook on Military Affairs, JAGS
Text No. &, and the collection constitutes a supplemental volume.
The opinions are arranged in progressive order. The subjects
covered and the scheme of development are indicated in the Table
of Contents which follows.,

The use made of these opinions is believed to be unique
and to offer advantages not found in the methods of cass study
usually employed in law schools, Problems based on the opinions
are assigned to the students for individual research and prepara-
tion of solution. The solutions are presented orally in seminar
groups, several different problems relating to the same general
- subject matter being presented by different students at one sem~
inar session. Following seminar discussion by the students, the
opinions are distributed as approved solutions.

The seminar method has the advantage of giving the student
more’ of & working familisrity with the statutes, Army regula-
tions and digests, than could be dorived from studying the
opinions alone. At the same time, it affords actual experience
in the solution of problems with the tools available to judge
advocates in the field. '

The group of opinions used for seminar purposes is not
statice While many of the older opinions are retained because
of the valuable discussion of fundamental principles contained
therein, recent opinions of the Military Affairs Division are
constantly added to roflect the problems currently arising in
the fisld. Because of the changing character of the collection,
distribution of the selected opinions is limited to students
attending the School.

EDWARD H. YOUNG,
Colonel, JAGD,
Commendante.

- The Judge Advocate General's School
United States Army

Ann Arbor, Michigan

1 February 1944.
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MA 102/2

- SPJGA 2104451 , | ~ September 14, 1942

MEMORANDUM for The Judge Advocate Gens ral.

‘. ; . .
SubJOGtz Right to decline app01ntment a8 offlcer

in Army of the United Stitas after enter--

ngtmmlmesofoﬂdw. .

1. By disposition form (46 201 Boone, Robert M.) dated Septom-
: ber 4, 1942,l certain papers relative o the sttgmpt of Captain
' Robert i o Boono, 0~-103687, to decline his appointment in the Army
ef the United “tates after entering upon .active duty, were reforw
red for decision as to his present status.

2e It apbears thaet Robsrt M, Bpane was aupointed a captain

in the Army of the United States on June 23, 1942; that he entered
upon active duty on June 30, ;942, and rnported at Fort Benjamin
Harrison, Indiana, on the following day pursusnt to-special orders
of tho War Department dated Juns 27, 1942; that, upon arrival at
that fort, he was assigned to’ the Finanee. Officer Replacement Peol
for training, where he remeined until July 17, On July 13, 1942,

the War Department wrete (AG=201:Boone, Robert Martin (6-23_42)RQ)
Captain Boone, in pertinent part, as follows:

"The Oath of Office which yom were requested to -

. execute and return has not besn received in this officc.

It is requested that you forward it as scen as prac—
-ticabla or in the event you do not desire the apD01qt—
ment that you so notify this offices” . C
Upon receipt of this letter, Captain Boone formally advised The
Adjutant General by letter dated July 17, 1942, and informally ad-
vised his commanding offlcer, that he was unable to accept his
appeintment because of his physical condltlon. It appears that
Captain Boone's original application for a0001ntment was acted
upon wnfavorably because his physical'ekamlnatlon indicated that
his heart action was very rapid, that, at his own requsst, he was
twice Taeoxamined, and that -on both ,occasions his heart sction was
found. to be normals When he reported for duty on July 1, 1942, he
signed a statement that he had not suffered eny illness or injury
sinee June 9, 1942, when he successfully passed his last final type
physiecal ‘gxaminations An intervening physical examination made on
July 1 indicated no physical defect or heart diseasee & notation '
. dated July 14, 1942, on his physical record at Fort Benjamin Hhr—
rison, indicates that an electrocardiogram was taken on -that de
and that he W, St ordered to duty. It appears that Cuptaln Boone has
not executed an oath of office wnd that hg returpsd his travel
allowence to the Government on July 17, 19424 .
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3¢ In a .recent opinion (SPJGA 0131, July 14, 1942) it wos
. held that an appointment in the Army of the United States may be
' accepted by entering upon the dutics of the office and that an ab¥
. pointment, thus accepted, cannot be declined laters In that case
an applicant was appointéd ‘a: second: lieutenant, Army of the Unltei
States, on April 25, 1942 'On May'1ll, he'reported for duty pur=
suant to competant orderse’ On Mgy 12,-°ho ‘stoted that he wished &)
release from his appointmont and thot he would not take the oath .
of offices 'On May.15, heroturned to His homes  On Mayki22, he wa
sent a letter, as in this essec, requesting him to.forwerd the ooth
- of office or notice that he!did not.desiré the appointment. ‘The |
-opinion of this office stated; in portinent perts - o !

"His acts ‘in reporting for duty and the perform-
- ance of official -duties pursuant’to:proper orders..

. offected a valid decoptance by conducte Tho written
‘declaratibn: of ‘his dntentioninot te. take the oath of
6ffice could have no effoét upon the'velidity of his
prior acceptances ' Although excoution of the oath of
0ffice is'reguired by soction 175753?evised-st&ﬁgtqs
» + (abt May 18, 1884} 23 Stnte 2235 UsSiCe 16, such '
“execution is not h, condiioh: preccdsnt to the aecep-
tance of the appointment % * % - -~ . R

[

S

In an opinion (JAG 210w451) datod April 11, 1923, it wes held that

a lawful appointment cannot be revoked by the appointec or the War
Dopattment’ afthr valid ncceptances In ‘thit casc a civilian was
appointed and commissioned a decond licutonent in the Army on Octo-
bor 22, 1918, and roppried for duty on that datoe On October 30,
1918, he stated that he could not accept his commissione Agcording=
JIJY,‘FhQ Wﬂf‘Dcpar%mobt'purported‘tb7édhqél'his"hp@bin%ment and coms
missions The *Judge %idvocate Gensral's opinion stoted, in portinent

G oonone
parts: © ﬁ
TS L . A i NI
v ' P T AN oL e

. ™k % it appears thet eppointment was made on’
October 22, and that under that appointment Dre O'Neal’
©* Treported tothe Companding’Genernl at Camp Kearney, . =

j ")Cﬁ%ifornia3 for duty.-”ln~cdnsbqﬁeﬂcé_thé'dffioe vested
" and the alleged deelination of Octobor 30, 1918, was’
without any legal foree or effcct. The office having -
vested the attompted revoeation.of the appointment =7 .
* * % was without legal forec:or effect * * gl o

o = : : or etip _ e
It appears to Be séttled that an appointment may bé accepted by
~entering upon the dutios of an office, even though the ‘réquired
" oath is not tokon at that time -(JAG 21041, Apr. 21, 1923; MS Comp.
Gon,, B-231G8, Fcb,s 16, 19423 21 Comp. Gone 819).

..
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MA 182/4

4y I conclude that Cuptoin Boone'!s appointment was accepted
by his entry upon active duty on June 30 and that, consequently,
his later attempt to decline such appointment was ineffectivce
For the same reason, the letter dated July 13, 1942, by whieh Cap-
tain Boone wns directed to notify the War Department in the event
he did not desire the appointment, cannot be construcd as a revocen-
tion of the original appointment or as an indication that it had
not Become effective, It is my view that the appointment in this
case may not lawfully be set aside on any theory of fraud or mutual
mistake beenuse it appears that at the time of his appointment, both
the Govermment and Captein Boone were cognizant of his physical
conditione , ) :

5¢ It is thercefore rccommonded that thesc -papers be: returned
to The Adjutant Gencral by disposition form enbry, propared for the
signature of the Chief of Division, stoting:

It is the opinion of this office that Captain Robert
Martin Boone, 8e«103687, is an officer in the Army of the
United States by virtue of his entry upon active duty on
June 30, 1942, becausc such entry constituted an acceptance
of his appointment. It appears from the inclosed papers
and from the officers 201 file that at the time of Boonetls
appointment, both he and the Government wore cognizant of
his physiecal conditione Consequontly, the appointment mey
not lawfully be vacated beecause of fraud or mistaokes Howe

~ever, the mentioned officor may be discharged in the event
such action is deemed advisablee

- Charles W.'Wost,‘
Colonel, JeheGeDa,
Chicf of Military Affairs Division.
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SPJGA 1943/4045 : o ‘ March 25, 1943 .

MEMORANDUM for"THe'Judge"Advobﬁte General.
Subject: Status of Eugene Dean Woods. "

le By informal action sheet (AG 201-Woods, Eugene Deun) dated
Mareh 17, 1943, there was referred for opinlan 1 flle concerning -
the status of the mentioned Woodse

2o The file Hlscloses the follow1ng pertinent facts:

Staff Sergeant (Pilot) Eugene Deen‘Woods, A.S.Ne 7002208,
96th Fighter Squadron, 82nd Fighter Group, was appointed a second
lieutenant, Army of the' United  States, oh Septenber 14, 1942, and
by paragraph 20, Special Orders No, 250, War Department September
15, 1942, addressed tp him et Glendale, Cwllfornla, he was ordered
to active duty, effective September 20, 1942, with "AAF, 4th AF,

San*Francisco, Calif TPA", Prior to receéiving notice of his appointe
ment Staff Sergeant Pilot Woods was transferred im grade te the
Southern Pacific Area for duty with the "A.AsF. Sumac"e Woods

apparently had no notiee’, gotual or copstructive, of his aDpOlntment
until November 13; 1942, and to that datt had copntinued om duty zs a
staff sergeant (pilot),_being at that time assigned. to the 96th,

“Fighter Group, Army Air Forces "Sumac". On November 15, 1942, he
executed an ‘oath of office which was duly forwarded. to The Adjutent
General and received December 30, 1942, A supplemental informal
action sheet (AG 201-Woods, Eugene Dean), dated March 22, 1943, sub-
sequently received in this office, states as follows: R

"Since forwarding Inflormsl Aetion Sheet &t Mareh
17, 1943, this office is in recelpt of radlogram from L
. New Caledonla, dated Merch"19, 1945, statlng subst&n-. o
' tlally a8 follows: co

"Eugene Dean"Woods, Second Lisutenant,
v (Ow496092), entered on active duty November 15
1942 pursuant to WDSO zso/%o." ‘

Opinion was orlglnally recuested whether Woods legally may becon-

- sidered to have entered on active duty November 15, 1942, under the
mentioned special orders dated September 15, 1942. In view of the,
radiogram of March 19, 1943, above quoted, and the mentioned supple=-
mental -informal actlon sheet, it is assumed that the latter date,
November 13, 1942, is. the uertlnent date in questlon. .

-

.3 As a generql rule, irrespective of the effectlve date gon-
tained in an order, the status of a person in the military service -
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.is not affectzd thercby until actual or constructlvv notice of the.
order has basen received by the person concerned (SPJGA 1942/5085, :
Octe .31, 1942;-par. 14, AR 310-50, Auge 8, 1942)s In the case undjr
‘consideration, Woods rocelvod no notice of his appolntmont until
Novembsr 13, 1942, and on that date actually entered upon active
duty as a sccond lioutenant, though ‘he did mnot execute his oath of
office until November 15, ‘1942, It is well sottled that whore an |
" officer reportsifor dﬁty end’ porforms offlcial dubids pursuant to
proper orders, -he is’ “deemsd to have accepted his: appomntment and
the exocution of the oath of office is not a condition precedent ter

the accoptance of the: appelntment (SPJGA 210.451, Svpt. 14, 1942).f
" It has also bcen recognizsd by this offils: “that the 'fact that an
_officer does not report for ac§1vo duty until after the date sp301L
fied 4in the order has’ no offoct’ on. the logallty of His actlvo dutyl
status (SPJGA 1945/3559 Murch 7y, 1943). ¥

l

« “There romalnsiﬁhb ﬁuestlon Whethor Woods in vntbrlng upon
active duty with tho prmW'Alr Forces, - Sumac, at a foreign station, '
has complied with #the montiohed Spcclal ‘Orders Noe 250 which
assigned him to duty with "ALF, 4th AF, San Francisco, Calif (TPA)".
It whs impossible, for’ tho time belng, for Woods to ecomply with the
loetter of the: mentaoncd Sp”clal ordors, In foet, "however, Woods
did  comply with thc ‘spirit of the order by 1mmcd1atu1y entering
upon active duty'w1th the Arndy Adr Forods; even though eircumstancos,
not dud to his fault, made it 1mp0581b10 foﬂ'hlm'ﬁb report to the
 station designated in tho ordere It is hy oplrlon, therafore, that
‘thoro was substantial compliance with the mentioned spoclql orders
“placing him on active dwby andithat he logolly mQJ be’ consldﬂrod os
having unturod upon notJ.VO’duty thorcundeﬂ% :

Whllc it is woll settled thct a rotroqctlve order may not
prosontly be issudd ‘purporting to croato and carry back ., faet which
in reality did not cxist at a past date (SPJG“ 1942 /5238, Nov, 7,
1942), 1t is cgually sottlod thet an order may be, issued, to amond
or corrcet a prior ordor so as to make it conform to the facts as
they existod at a past date or to correet orrons or omissions
(SPJGA 1942/5005, Oct. 25, 1942; SPJGA 1942/6256, Dec. 31, 1942).

It is therefore recommended that the mentrbned SpecLal Orders Noe
250 be so amended by chahging the "effective date of duty" and “date
of rank" to "13 Nov,", and that the designated assignment thereen
be changed to the organization and unit with which . WOOdq was actually
_ serv1ng at ﬁhe tlma hs entered on active, duty.
]

4, It is therefbre recommended that thms flle be rsturned to
The AdJutant General by 1nforma1 action sheet entry, prepared for
the signature of the Chief of Division, stating:

e P Loy

Yo s I


http:roalJ.ty

MA 106/4

, It is the bpinion ef this offieé that Hugene Dean Woods
legally may be considered to have entered upon active duty

on November 13, 1942, as a second lieutenant under Speecial
Orders Noe 250, War Department,. September 15, 1942, for the
rexwson that, under the circumstances stated, thero was sub=
stantial ocompliaence therswithe. It is recommended, however,
that the mentioned orders, so far as they pertain to Second
Lisutenant Woods, be amended by changing the effective date
thereof and date of rank to "November 13, 1942", and by.
changing the assignment designation to the unit or orgeniza=
tion with which he was actually sserving at the time he entered
en active duty on November 13, 1942, It is also recommended
that the amended erders reeite the facts upon which based,
namely, that notice of the previous orders was not communica-
tod to Second Lisutenant Woods until November 13, 1942, on
which date there was coustructive aceeptance of his appointment e

For The Judgs Advocate General:

i Charles W. Wost,
CO].OII\;]., Jel e G’cDo, ' I
' Chief of Military Affairs Divigione






SPJGA 1945/4619 ~ April 1, 1943,

MEMORAVDUM for The: Judge AdVOOatG Cenural. » N

Subject:\ heces31ty for Senate conflrmatmon of appolntmonts
e ’ of graduates of United States Military Academy as
7% second lieutenants, Regular Aemy, -

1le By oral request on March 50 1943, from the Chief, legis-
lative and Liaiscn DlVlSlon, War Department General Staff (through
-Cole Ee J.‘Valsh), an opinion was requested whe ther, for the period
of the war, members of the graduating classes at the United States
Military Academy may, in the absence of logislation authorizing
such action, be comm1551oned as SGOOnd lieutenants, Regular Army,
without submitting te, and obta;mng ponflrmation by, the Senate
of their nominatlons to suoh offlcea. :

2. The Constlbution, art;cle II, sectlon 2y clause 2, pro=
vides in pertlnent part: "

"x x % he [fEhe Pres;danj:f shall pominate, and
by and with the- Adv1ce end Consent of the Senqte,
shnll appoint Ambassadors, other public Ministers
and Consulsg, Judges of the supreme Courd, and all
other Officers of the United States, whose Appointe
ments are not herein otherwise provided for, and
which shall be established by Laws but the Con- _
gress may by Law vest the Appointment of such infer-
ior Offlcers, as they think propsr, in the Prosldent
alone, in the Courts of law, or in the Heads of De-
partmentse L

Section 240, National Defense Act (soc. 24, act June 4, 1920, 41
State 7743 scCe 7, act Apr, 3, 1939, 53 Stat. 5567; 10 U.S.C. 484),
provides for the appointment of rraduatas -of the United Statos Mile
itary Acodemy as second llnutcnants, Regular Army, but is silent

as to the appointing authority. Likewise, the act of May 17, 1886
(’4 Stat. 503 10 UeSeCo. 486), authorizes the commissioning of - :
graduatcs of, the academy as second licutenants bub.is 511unt a8 to
the app01nt1ng authoritye.

5. In pass1ng upon the question as to the proper mothod for
maklng an app01ntmnnt to the office of assistant collector at the
port of New York, in the absence of a statutory provision on the
subject of appointment thereto, tho Lttorney General hcld the
genoral rule -deducible from the sbovemquoted constitutional pro-.



wh

et

v151on to bo that all appozﬂtmunts of offiecers of tho Unltod States

belong to the Prosident, by and with the advieo znd consent of the
Senato, in. eases where tho appoiniments thereto are not otherwisec
provided for in the Constitution itself or by leglslative enactment
(18 Ope Atty. Gene 98)s .Dther.decisions of the Attorney. General
are to the. same effect .(15:0pe Attys Geme 3; 17 Ope Atty. Gene 504;
18 Ope Attye Gone, 409;: 6. Ope: Attye Bens 1; 13 Ope Attys Gene 410)e
In Scully ve United States, 195 F. 185, it was sald, at page 187:

“When Congress creates ap offlee, whether it be
inferior or.not,- andwomlts to- specify how the incum=
bent is to be app01nted, it is one of Ghat clasgs

_designated in. the Constitution as | tall other officers-

~of the United. States whose appolntmen+s are not. hereln,_
otherw1se provided £or'; and in. such cases the appoint-
ment hust be made by, %he President by end with the. ad~
vice and consent of the Senate. 18 Op. Atty. Gen. 409"
_(Underscorlng supplled)

. o [

I 1
nd LI

In view ef the foregoing authorltles, 1t is my oplnlon that 1n the
absence of statutory prov1slon with respect to the appointing
authority by whom app01ntments to fhe office of second lieutenant,
Regular hrmy, are to be made, and regardless of whether or not
sueh office is an 1nfer10r office within the: meanlng of the per-
tinent constluutional provision, app01ntments thereto can legally
be made only aftér nomination by the Pr951dent and oonfirmation
by the Seénate’of the appointees, which has been the longeestab-
llshed admiplstratlve practice.

4, It is therecfofe recommended that an opinion be,rendered
to the Chief, legislative and”Lisison Division, War Department
General Staff, by memorandum, prepared for the signature of The
Judga Advoca#e General, staulng.

&

-

+ +7 In rSsponse t6 your oral request o March 30 1?43,

-through Colonnl B, Ju Walsh, it. is.my. opinion that members
- of the graduatlng clagses at. the United States Military

Academy may not, for. tho perlod of . the .waf:and in the ab-
sence of leglslatlon authorizing such ection, be commissioned
as second lisutenants, Regular Army, without submitting to,
and obtaining confirmation by, the Senate of their nomina=
tions to such officess’ e,

P

Charles We West,
Colonel, JeAeGeDoe,
Chief of Military Affairs Divisione

f


http:mel1J.be
http:i1:1fer~.or

A 11142

SPJGA 210.41. . o . September 8, 1942

MEMORANDUM for The Judgs Advocate Gerorals
Subject: Poéthumous Appointment to Commissioned Grade.

1. By disposition form (TAG) dated September 1, 1942, the
inclosed papers relative to the posthumous appeintment of Av1at10n
Cadét Edwin Bruce laRoche, 18,007,554, were referred "for opinion
on which to base this and future similar appeintments (posthumous-
ly) under Sectlon 2, Public Law 680 - 77th Congress", approved
July 28, 1942,

2. It appears (AG=201, LaRoche, Edw1n B.,) that Av1at10n Cadet
LaRoche was in the military service of the United Dtatcs after .
September 8, 1939; that he s uccessfully completed a course et a
training school for officers (PanvAmcr*can Airways School) at Coral
Cablés, Florlda,'on June 30, 1941;: that he was recommended for
appointment as a second lisutenant 1n the Air Corps Reserve byithe
officer commanding the Air Corps Advgncﬁd Flying School at Kelly
Field, Texas, where he was to COmpletb anothar course on November
1, 1941; that ths recomnendatlon for his appointment was approved
by the Secretary of War, as 1is uVldGnCOd by the duly executedy and
later cenceled, letter of appointment (AG 201 LaRoche, Edwin- Brues,
Jre (9—12—41)RA) dated November 1, 1941, and cormission (WeDey AelGom
~ Os Form Nos 0550.C, Augs 1, 1938) of the seme date; and that Avia-
tion Cadet LaRoche was unable to receive or accept such appointment
"By reason of his desth in lire of duty on October 28, 1941, at .
Kelly Field; and - that the letber of appointment and commission were
canceled on November 14, 1541, because of his deathe It does not
appear whether the Commandant of the PaneAmerican Alirways School
recommended Avlatlon Cadet LaRoche for qppoantment.

3e Section 2 of the act of June 28, 1942, supra, prov1dus in
pertlnent part:
"That the * President be * * * authorlzed to ;ssue 1
*¥ % % an gppropriate ap001ntmﬁnt and cormission in the
name of any person who, while in the military * * *
service of the United States at any time after Septem-
bor 8, 1939, shall have succ”ssfully completed the
course at a training sechool for efficers and sgall
have been recommended for appointment to'a commissionéd
grads bj the officer commandlng or in charge of such

~ school, and who shall have been mabile to receive. or
accept such appointment by reason of" his doath in linc
of ‘duty; and any such posthumous appointmsnt and. com
mission shall 1ssue as of the dats of such recommenda-
tion * * *x4"
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-Sectien 3 ef the act provides in pertinent parts - * -

"That the President be * * * authorized to 1ssue
“% k% ok an approprlate commlss1cn in the name of any
person whq, while. in the mllitary * % x sorvice of

| the United Stites' nt any ‘time aftoér September' 8, 1939,

shall have been officially recommended for appointment
* ko x To e commissioned’ grade, which recommendation .
shall ‘haye boen duly’ approved by, the Secretary of War
"% % %, and who shall Have been unablu to reccive or
accept such appolntmont * % % by roason of his death
in lins of duty, and any such ‘posthumous appointment

* % * and commission shall issue as of the date of
such approval X % *. -

L »
v - -

It is my view that Aviation Cadot LaRoche may bo poste
humously appointed a- ' socond: lleutenant Air Corps‘Reservo, under
saction 2 of the foregoing act, as of the dqtc he was rocommendod
fer app01ntment by the offlcer commanding or 1n charge of the Pan=-

- Americen Airways School at Coral Cablcs, Florida, -if he was_so

recommended Wy that offzcer. Although he was rocommended for _
appeintiz nt by the Commandant of the Air Corps Advanced Flying

8School at Kclly Field, Texas, ho may not bo posthumously appeinted

. under scction 2 as of the date of thatt rocommendation, because he

hed not finished the coursc at that school at the timc of his

., deathe It is also my view ¢hat Lviation Cadot LaRechc may, in tho

alternativa, be posthumously eppointed undor section 3 of the foree
geing act as of the date the Sceretery of War approved tho rocom-
mendsation upon which tho appointment and commission were 1ssued
effective Novembor -1, 1941le Undor this soction it dous not appear
to bo nocessary that the rccommendation for appointment be made by

‘tho officor commending or in charge of a tralnlng school for efficers

at which the eppointeec has suacessfully completed a coursc of train-

1ng.

L3

5. It is therefore recommsnded that these papefs be.returned
te The Adjutant General by disposition form entry,- prepared for the
signature of the Chief ef D1V151on, stating: ‘

, It is the opinion of thisfoffice thet Aviation Cadet
"Edw1n Bruce lLaRoche, J?., may. be posthumouslv appointed a
socond lisutenant, Air Corps ReserVe, under section 2 of the
-act of July 28, 1942 (Public Ldw 680, 77thiConge), as of the
date he was recommended for app01ntment »y the officer come
manding or in charge ef the PaneAmerican Alrways School at
:Coral Cebles, Florida, if he was so recommehded by that offi-
.cer but that he may not be so appointed under such section
“ upon the ba51s of a recommendatlon for appeintment by the
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. . 7
Commandant of the Air Cerps Advanced Flying School at Kelly
‘Fisdd because he had not finished the course at that school
at the time of his deathe He may also be appointed under
seotion 3 of the act, whether or not he was recommended for
appointment Wy the officer commending or in charge of the Pan=
American Airways School at Ceral Cables, Florida, as of the
date the Secretary of War approved the recommendation of the
Commandant and other members of the Faculty Beard of the Air
Cerps Advanced Flying School at Kelly Fields

Ce Be Mickelwait,
COlOﬂGl, Je Ao Go D.,
Chief of Military Affairs Divisione
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SPJGA 33345 September 10, 1942

MEMORANDUM for The Judge 4dvoeate Yenerel.

Subjects Posthumous appointment of civilisn employwe
of the War Department to commissioned grade
~under act of July 28, 1942,

le By disposition form (SPY 032,23 Caraway, Hattic We (8-10-
42)) dated September 7, 1942, an opinion was requested as to whether
or not & posthumous commission mey be issued in the name of Robert
Ae Turner, doceased, under the provisions of the act of July 28,
1942 (Public Law 680, 77th Conge), providing for posthumous appeinte
ment to cormissioned grades in certain cases.

2e The file shows that the said Robert Ae Turner was at the
time of his death, on July 1, 1942, employed by the War Department
as a civilian ferry pilet at Long Beach, Celiforniaj; that his
death resulted from an airplane accident in which he was involved
while engaged in the performance ef his duty as s eivilian employee
ef the War Deportment; that tho records of the Headquarters, Army
Air Forces, reveal that ho was rocommendsd to The Adjutant General
for a commission as a Sccond Lieutenant, Army of the United States,
on July 23, 19423 that ho was appointed a Second Lieutenant, Army
of the United States, by paragraph 20, Special Orders Noe. 201,
dated July 23, 1942; that g lettor order purporting to revoke such
appointment was issuved under date of August 4, 19423 and that the
first information which the Appointment and Procurement Division,
Headquarters, Army Alr Forces, obtained with respect to his death
was furnished by the Civilian Components Branch, Adjutent General's
Offico, en August 6, 194Z.

3« The first three sections of the act of July 28,’1942,
supra, authorize the President to issue, or cause to be issued,
commissions in the names of certain persons "who, while in the
military or naval service of the United States at any time after
September 8, 193S9", have been duly appointed to commissioned
grades or recommended for appointment to commissioned grades and
have been prevented frem roceiving er accepting suech appointments
by reason of death in line of dutye Such act is entitled "Ain
Act To provide for the pesthumous appointment to commissioned or
noncommissionod grade of cortain enlisted men and the posthumous
‘promotion of certain commissioned efficers and enlisted men" o

44 The usc of the words "who, while in the military or
naval service of the United Stotes at any time after September
8, 1939", in the body of thc act, taken in conjunction with the
faect that the purpese of the act as set forth in its title was to
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Fora,

_ provide for the app01ntm~nt to commissioned grade of certain
enlistod mon, procludes construction of its terms to apply té
civilian cmploycos-of tho War Dopartmhnt. Furthermore, in the
prosont easc, it appoars that tho rocommendation for appointment
and the appointment itself werd not made until after the death of
the deceaseds Consequently, the ease does not come within the
eonditions prescrlbed by the statute in any event, because the
person rec¢ommended and app01nted was not at the time in the ser=
vice of the War Department in any sensee The foregoing views are
consistent with those heretofors expressed by this office in an
opinion (JAG 210.1,. Octe 28, 1926) involving the application of

a similar statute (sec.. 2,. JOlnt resolution Mare 3, 1925, 43 State
12563 10 Ues SeCo 489) to civilian employees of the'War Departments

5¢. It is therefore recommended that thess papers be returned
to The Adjutant General by disposition form entry, prepared for
the signature of the Aeting Chief of Division, statings

It is the opinion of this office that the issuance of
e posthumous commission in the name of Robert A. Turner, a
deceased former. civilian employee of the War Department, is
not authorized Wy any of the provisions of the act of July
28, 1942 (Public Law 680, 77th Conge)e

Charles We West,
Colonel, J.A.G.D.,'
Chief of Military Affairs Divisiom.
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SPJGA 1943/4798 o -April 10, 1943

. MEMORANDUM for The Judge Advocate General.’

Subjects Liabllity af membérs of the Officers! Reserve
Corps and of officers of. the Army of the United
States without component to refention in the
active military service after termination of
the present ware

ls By memorandum dated April 6, 1943, The 'Provost Marshal
General requested an expr6351on of opinion w1th respect to the
above subjecte

2e It appears that The Provest Marshal General has procures-

ment authorltv to conmission 2, 500 persons in the Specialists Re=—
serve Section of the Officers' Reserve’ GCorps for military governs
ment duty. It is stated that because the normal term of Reserve
commissions is five years whersas all gommigsions in the Army of
the Unlted States without camponent” expire six months after the
termination of the .present war, a question has arisen, in connoce
tion with recruitment of the mentioped persomnel, as te whether
Reserve officers may be held %o a. longer period of active duty in
occupied areas than may be imposed on officers w1thout component.

3e App01ntmonts in the Officers? Reserve Corps are made pur-
suant to. the provisions of section 37, National Dsfense Act, as
amonded which provides in pertinent part.

. : ‘
"* * % Appolntments in every cass in the Offlcers'

Reserve Corps shall be for a period of five years, but

an aEpointmcnt in force at the outbreak of war shall

continue in foree until six months afto“ its ternlna-

tion: Provided, That an officer ef the Officcrs? Re-

serve Corps shall be entitled te be relieved from '

active Federal service within six months after its

termination if he makes application thereforex* * &0

Seotion'57a, Nationel Defense Act,'provides perﬁineﬂtly:

"To the extent provided for from time to bime
by appropriations for this specific purpose, the
President may order reserve officers to active duty
at any time and for any period; but oxeept in time
of a national emergency expressly doclared by Congress,
no reserve officer shall bc empleysd on actlve duty
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for more then fiftesn deys in any calendar year
w1thouu his own conscnte * * 1

The act of Sepitember 22, 1941 (Publlc Law 252, 77th Conges
- 55 State 728); authorizes the temporary appointment of qualified-
persons as: officers. in the;Army of, the ‘United Statas without come
-ponont and - prov1dus - e - : .

‘A' ¢ 'I
"* * X Thnt any app01ntment made undcr the pro-
visions of this Ack * * *,. if not.soonar: vccafed
- shall continue during tho present emergeney and 31x

. months thoreaft@r * * *. oo L

Sectlon 2 of the act of Decowber 13, 1941 (Public Lew 338.
77th Conge; 55 Stat, 799), prov1des in part,'
: "Tne pprlods @f sch}co, trulhlng gnd scrv1co,,
enllstmcnt, apoointmﬂnt, or.gommission, of all members
. of the Army -of ths Unltud States now or hergenfter in
., or subJoct to thJVG military sarv1cb of the United _
 States aro extended Zahrlng the existence of any war -
cAn, which. the, Uni ted States-is sngaged, and during '
the six;months - immodiately followlng the . t@rmlnutlon
of any . such wqﬁ7 S T 2 S

: e From the quotbd portlons of the muntlonud stntutos 1t is
clear ‘that under ox1st1ng laws; a, Resbrve: comm1581ons normally’
expire five years after they are issued; b, the: commissions of all
officers on active dufJ and those who may. hereaftar be Dlaced on
aotive duty have been extended te six months beyond the termination
oY the presant war; ¢, periods of service have been similarly ex~
tendeds d, except: as “indicated in ¢, above, Reserve officers can-
not be képt .on duty without their consent in timé of peace for
more .than fifteen days in any calendar year; and, e, commissions of
officers.of the Army of the United States without cpmponent (AUS)
expire six months after &he .end.of the. presmnt war or.emergency,
whichever is: laters: Although it is impessible now ¢o predict when
either: the war or the:emérgehey will end, it seems reasonable to
assume that both will. end at approximately, if not exactly, the
same #ifies -Indulging. in sugh:an assumption it is, cléar that six
months after that event officers without component will cease to
have military status and consequently: may not then be required to
perform any military dutye. At the same. tiine Reserve officers who
may then be- on- active duty will revert to an inactive status unless
© they consent -to further actlve duty.

It should be borne in mind- tha+ 4 mere cossatlon of hose
tilities doss mnot normally constitute the end of a war. Technically,
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a state of war, once declared, continues until conclusion of the
peace treaty, which may not come for several yedars after the last
actual bnttlee Indeed, the peace treaty which officially ended
the last World War was not agreed to until nearly three years cfter
the armistice which put an end to all fighting. It thus appears
likely that all commissioned personnel of the Army will be liable
te, continued aetive service for a considerable length of time be~-
yond the termination of actual hostilities. '

_ 5¢ It is therefore recommended that a memorandum, prepared
for the signature of The Judge Advocate Gensral, be dispatchad t¢
The Provost Marshal General, stating:

Reference is made to your memorandum dated April §, 1943,
whereby you requested an expression of my views with respect
to the length of time during which members of the Officers!
Reserve Corps and officers commissioned in the Army_ of the
United States without component mey be reouired to serve on
active duty. DMombers of the Officers' Reserve Corps on active
duty are liable for continued active serviece only until six
months after the end of the war. Thereafter they may not,.
under existing law, be ordered to active duty for more than
fifteen days in any calendar year without their conserts. Under
existing statutes the military status of those efficars of the
Army of the United States who do not beleng to any particular
statutory component thercof will terminate six months after
the end of the present war or smergenecy, whichever is later,
and conséquently such officers eannot be kept longesr in the
active service,.

It scems appropriate to remark that a state of war, ones
doclarcd, does not ordinarily cnd with a cessation of hostil-
ities, but continues until -the conclusion of a treaty of
peace or until seme dote fixed by lawe - Thus, the state of
war betwoeen the United States and Germany initiated by the
declaration of April 6, 1917, .continued until nearly three
years after the armistice which put an end to the fighting,
when it was terminated July 2, 1921, by act of Congress appro=-
ved on that date (42 State. 105)s - It thus appears likely that
all commissioned persomnel of the Army will remain subject
te continued active duty for some time after the cessation
of actual hostilitiese Furthermore, .the liability of mili-
tary personnel for active service during the period immediste=~
ly following the present war may, of course, be affected by
the enactment of new legislation,

Charles We West, .
. Colonel, JeheGeDo,
Chief of Military Affairs Divisione
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SPJGA 1942/5961 — : - 7 Degcgmber 18, 1942
(211) 3 o ) . : o,

|
MEMORANDTM for The Judge idvocats Generals

Sub ject: Appointment of -certain aviation cadets as
Second Lieutanants, Air Corps Reserves

le By disposition form dqted Deoomber 6, 1942, The Adjutant
General requested an opinion whether thers is any legal objection
to thu appointment under section 37, Wationnl Defense Act, as
asmerdedy of cortain graduate QVIUtlon cadute as Sccond’ Lleutenqnts,
Air Corps Reserve, directly from their status ns aviation cadots
The graduct: avistion cadcts referred to are those who fall w1th1n
one or the other of the following classas-

’ ae Appointed aviation cadnts on or qftnr July 8, 1942,
(tho dzte ef approval of the Flight Officer Act, post), from en-
listments for aviation cadet trq1nlng cntprod into from civilian
,status prior to July 15 1942.

be Appointed aviation cadots on or after July 8, 1942,
from enlisted status after having been found qualified for avia=-
tion cadet appointment by.an nVlatlon Cadet Examining Board whose
report of procgedings was dated prior to July 15, 1942,

2e It appears from the file that the Commanding General,
Lrmy Air Forccs, desires that commissions as Second Licutenant,
Air Corps Reserve, be issued to the aviation cadets referred to
above in order that such persons may, upon being graduated as
aviation cadets, be accorded the commissionsd status which at the
time they sought aviation training they werc led to beliesve. they
would receive under the Army Aviation Cadet Act (act June 3, 1941,
55 State 239; 10 UlS4Cs 297a, et seqe)e Action hes been taken to
assurs that such aviation cadets will recelve commissions .as
Second Licutenant, Army of the United States, under the provisions
of the act of September 22, 1941 (Public Law 252, 77th Congs.)e The
Cemmgnding General, Army Air Forces, by an inclosed memorandum
dated December 7, 1942, has requested. The Adjutant Gereral te
authorize representatives of The Adjutant Gensral's Office on the
staff of cortain Air Forces units to issue commissions as Sscond
Liocutenant, Air Corps Reserve, te the mentioned aviation cadetse
It appoars that The Adjutant General is of .the opinion that con=-
“siderable work and possible oconfusion will bhe svoided if the .
mentioned aviation cadets are commissioned as Second Lleutunants,
Air Corps Resorve, directly from their status as aviation cadets
rather than being first commissioned in the Army ef the United
States and then later commissioned in the Lir Corps Reservos
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3¢ Portinont pertions of the Flight Officer Aet (act July
8, 1942, Public Law 658; 77th Conge) are as followss

"Sece 2+ The provisions of scctien 3 of the Army
Aviation Cadet Act of June 3, 1941, are hereby suspended
for the duration of the prosent war and for six months
thereaftor c¢xcept as to any porson who has enlisted or
who has boen appointod .as an aviation cadot prior teé
the dato of cnactment of this Lcte During such period
and under such regulations as the Secretery of War may
praescribo, male citizons of the Unitcd States moy snlist
a8 aviation cadets and mon having an enlisted status in
the Lrmy of tho United Stotes moy bo appointed by the
Seerstory of War as aviation chows. * * % Upon success=-
ful compleotion of the prescribed course of training and
instruction and under such regulations with respect to
selection as the Secretary eof War may prescribe, cach
such cadet sh“ll be commissionsd as a sccond licuten=-
ant in tho rmy of the Unitoed Statos under the provise
jons of tho Aot of Septombor 22, 1941 (Public Law 252,
Seventyssoventh Congress), or "ppolnt yd as a flight
officer in the Army of the United Statos. * * *

Mg % %

"Scce 5, Any persen who has completed the pro-
seribed courso of training and instruction as an
aviation eadet or avintion student and has scrved
in time of war as a commissioned efficer er flight
efficer in the Army of the United Stotes may, under
such rogulations as the Secretary of War may proscribe,
bo appeintied an offiecer in the Adr Corps Rescrve."

4. Section 2 of the Flight Officer Act, supra, suspends,,exL
copt as te persons enlisted or appeintcd as aviation cadets prior
to July 8, 1942, for the duration of the war and six months, the
provisions »f scction 3, Lrmy Aviation Cadet het (act June 3, 1941;
55 State 239; 10 UeS.Ce 297), providing for the appeintment as
Second Lieutenart, iAir Corps Reserve, of aviation cadets who
successfully complete their training as such, The c¢adets involved
in tho instent ingquiry wexs appeinted en or after July 8, 1942,
Consequent ly, thoy are mot.within the class to whom the exeepbion
is applicablos Sgction 2, Flight Officer Act, supra, provides
that aviation cadets to which it is-applicable,wagbn successful
completion of their training, shall be commissioncd as Socond’
Liecutonants, Army of the Unitod States, er appointod flight offi-
corse Secotion 5 of the act provides that any person who has come
pleted training as an avisntion cadet and has served in time of war
as a commissioned officer or flight efficer:.in the Army of .the
United States moy be commissioned in the Air Corps Rescrve. Al=-
though it might be econtended with somo foree that the Congress by
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‘specifying the status to be nccorded aviation Gadoté who success-
fully complete thuir training and by specifically providing that
those who later Serve during timc of war as eérmissi oned officers
er flight office¥¥ may bc commissioned in the Adir Corps Rescrve
has prceluded tho issuance of commissions in the Air Corps Reserve
to aviation cadot® immedin tely upén colebtldﬁ of their training,
it is unnecessary to deeide that quustlon in ¢Fder to dispesce of
the instant cases Sectien 24 Flight Offj cer ;ét, supra, requires
that aviation ¢ndets to which it is applicable Bs eithor commnise
sioned under the 301nt rosolution of Septembe¥ 22, 1941 (55 Stote
728), or sppoinked =5 flight officerse T6 céminission such cadets
in the Air Corps Rescrve alone would not congtitute compliance
with section 2, suprne In reaching that conclusion, consideration
has been given to the fact thot it might be contendsd that a come
mission in the Rescrve Corps is more valuublo than either a come
mission in the Army of the United Stutes without componont or an
appointment as a flight officer and that, conscquently, onc who is
given a commission in tho Roserve Corps. could not complain because
ha was denied a cemmission ln the Army of the United States without
component or an cppeintmont as o flight, pfficers Howsver, such a
contention ignores thc fact thot to soms porsons a commission in
tho Army of the United Stntgs_w1thout componbpt or an appointment
as & flight officer mny be morse desirable than o commission in the
Reserve Corps, bocausc the tenure under the first two is limited
to the period of the war and six months whllc under the latbter it
at least five yearse The holder of a Reserve commissien in the
Air Cerps must agree te scrve ot lenst three years on active dutby
(pare 2b, AR 14323, July 30, 1942) cnd is subject to call for
active duty for not morc uh“n fifteen days in any calendar year
during the poried of hlS cenmission (sece 37a, National Defonse
Act, as ﬂmendud). : '

: As to the oxistonce ef authority under which commissions
in the Air Corps Reserve may be issucd to the aviation cadets te
whom it is desired to issuo such commissiong, it is believed thot
in any event such authority oxists under secction 5, Flight Officer
Acty, suprae Although there is some evidence that the purpose of
section 5 was to provido the necessary authority for post-war tom-
missioning in the Lir Corps Resorve of those who serve during the
war under commissions in the Army of the United States or under
appointments as flight efficers (cf, He Repte. 2314, 77th Cong., arm
Hearings before the Senate Committes en Military Affalrs on Se 2533,
77th Conge), the section is by its terms sufficiently bdread to
authorize the commissioning in the Air Corps Reserve of the avia-
tion ca dets whom it is desired to commission. ‘


http:officorfl.nQ
http:ins~o.nt

s 108/5

5. It is thereforg recommondod -that  these pers'Be raturnsd
to The Adjutent Genoral-by disposition form; rentry, prepared for
tho - slgnqturc mf _the Chluf of DlVlslon, st tlng- :

N3

X ) It ls the . oplnlon of thls oiflco that soctlon 2, Fllght
_Offlcer fot (net.July 8,.1942; Public Law. 688, 77th Congo)
‘roquircs that the “v1at=on.cndots roferred to™in the inclosed

" memorandum dated December -7,;1942; from the' Commanding Gener-

L al, Army*Air I'orcezs, be oither commissioned as Seeond Lieuten=-
ants, Army of the Unifed States, under the -joint resolution
of Septeémber 22, 1941,(55 Stat, 728), or appeinted as flight
,folcers in the Army of the United States. Consequently, it
would be legally obgectlonalbe to commzsslon such cadets as
,Second Lleutenants, Alr Corps Reserve, dlrectly from thelr
status as av1at10n eadets and not to.tender them cormissions
in the Army of the United btdtes or app01ntments as flight
'olflcers.\ Sectlon 5, Fllght Offlcar Act, supra, specifically ¢/
prévides for the: comm1s51on1ng in the, Air Corps Reserve of
persons who have completed thg prescrloed course of training
‘as. av1at10n cade s and who ‘have served in“time of war as
camm1551oned offlcers or flight officer& in the Army of the.

. Unlted States., That section provideés authority under which
the av1at10n cadets whom it is desired-to commission in the
Alr Corps Reserve may be commissioned after, ,they have served

, ‘any period of .time under their. commissions 1n the Army of
. the .United Statess : : : _

LA Sy

v {
' 0 Charles W;;Wés%, ‘
Colonel, JeA«GDe,
Chief of Militery Affairs Divisi on.

14
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SPJGA 1942/%675 o " Docembor ‘1, 1942
(325.34) S \ ,

:'MENORANDUM for The Judgo Advoonto Goncrql.

Subgect. Comm1531oned status of (Major) Vlctor L, Colsons -

le By me morandum (WwpeAP 201 Colson,-Vieﬁ@r_L.) dated Novem=
ber 24, 1942, certain questions were submitted as to the commis-
sioned status of Major Victor Lionel Colsong ®wl90613e+ It appsars

* from ‘the file that this officer on January 28, 1941, was promoted
. to the temporary grsde of major with the prowigo that this promew

tion would terminate automatieally upon his relief from active

Federal service,-at which time he would revert to his "present

status" (iees captain), He wos subsequeritly relieved from active
duty and transferred as a captain, to the Inactive National Guarde
Effeotive April 20, 1942, he was ordered to extended active duty
by the Commanding General, Sixth Corps Aroea, in the grade of majors
He entered upon active duty on April 20, 1942, and has served

since thet tihe in the :grade of ma;or, qnd now has been recommended
for promotion to lleutenanf colonel.

2. The opinion of this office is requested on the following
points: : ' '

a. Has subqect offlcer held a constructive
grade of ma jor throughout his present tour of active
o "b Is he entltled to retain all of the pay
and allowances he has received during this tour of
duty7
» c.' May he now be appointed a Major and ime
' medlately promoted to Lieutenant Colonel? If so,
should his appointment as Major be antedated to the
date he commenced performing the dutics of a Major

C under”his current agtive duty orders?"

36 In 8 case whero an offlcer was retired as a. magor, was
subsequbntly promotod to the rank of colonel on ‘the retired list
under the aot ‘of June 21, 1930 (46 State,793; 10 UsSeCe), and .
ordered to active duty with the rank of colonel this office held
(SPJGA . 1942/1670 Apre 28, 1942; ide, 1942/?875 July 4, 1942),
in substqnco, that nlthough the orders wader which he entered
upon actlve duty inadvertently stated his rank as coloncl, ‘his
status was that of a de Jure major and a de facto colonel, Army

'of the ‘United States, "but thet there was no legal objection to

then app01nt1ng hin a temporary colonsl in the Army of the United
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States with rank from the date he entered upon his current tour
of active duty pursuant to orderse Applying the principles- of
that caese to the present question, it may, in my.opinion, properly
be ‘concluded that Major Colson's status on April 20, 1942, to the .
present time was that of a- de Jﬁre~capta1n and & de facto major,.
Army of the United States, and that He may at this s time be appoine
ted a temperary major in the Army.of the United States ‘te rank from
April 20, 1942, the date he entered upon active duty and that there-
. after he ray properly be 1mmed1ately promoted to the rank of 1ieu~
- tenant colonﬂl. : " . R
- It is g Well settled prlnclple of law thab a de facto
officer is entitled to-retain suych compensdtion as he may have
received prov1ded it does not ‘exdeed Hhe rate of. pay preseribed
for the de facto grade {UeSe Vo Boyer;.. 268 U.Se 394; Badeau Ve
:UsSe, 130 UsSy 4‘94'SPJGA 1942/208a, M&j 21 1943; SPJGA 1942/
5238 Nove 13, 1942). = ﬂ L ,
4. It is there;ore wecommonded that<these papers be - returned
to the Assistant Chief of Staff, G-l, by memorandum, prepared for
the signature of the Chg@f of D¢v1e1an, stating:r- A

Referring to your mcmorandum (WDGAP 201 Colson, Victor

Le) dated November 24, 1942, relative to the above, subject,
under the facts presented it is the opinion of this office
that:

“de Ma jor Victor L, Colson has boon a de facto
‘maJor, Army of the United States since the date he entered
upon his present tour of active duty. .

Be Inasmuch as he has been paid for services
actuglly rendered in an office held de facto he is entitled
to“rdtain gll of the Army pay and’ allowances he has received
durlng thls tour of active dutye :

' : He may naw be appOIHtud temporary maJor,
Army of the Uhltsd States, to rank from April 20, 1942, and
may immediately thersafter be promoted .to .the rank of lisu~
' tenant colonel “Army of the Unlted Statas. Although his
- -='date of: rank " may be” antedatad as 1ndicated,.the date, of
i "Aappdintmeﬁt may not be 1egally antedatbd. .

e . Y . o
‘- ,p o ;g_xg.u‘ P

b R Charleé W, West,
RARS ) ’ R ’ COlOl’lel Joi\oG‘on,
ol e ‘ Chlef of Mllltary Affairs Dlvls;on.

2 !
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SPJGA 2104451 - - o -,_3,} o  July 8, 1942

MEMOQANDUM for' lhe Judgo Advoc vbe Gencral.

' Subject: .Rélief from acblve duty of officer commissioned
' in Army of the United States and recall later
. under same appo:ntment. -

le By telephone (OTfléé of the Assistant Chief of Staff,
G-1, Colonel Berry, WD Exts 71414), on July 4, 1942, opinion was
requested whether Brigadier General Jamss Clausen Roop, commis=-
sioned in the Army of the United States, may lawfully be relieved
from active duty under such an appointment without vacating his
appointment, with a view to being called to active duty agein
. under the same gp pointment at a later tlme, during the present
* war or w1th1n six months tharpafter.

2e¢ It was 1nformally stated tnat General Roop was appointed
"from civilian life as a colonel in the Army of the United StQtes,
under Public Law 252, 77th Congress, on January 29, 1942+ ~There-
.after, on Merch 2, 1942 he was appointed a brlgadler gensral,
Army of the United Statgs, under the suame statutory authority and
.‘has béen on active duty sinee his original appointmente His
services are no longer required for the particular duty for whioh
he was appointed, but it is anticipated that he may be recalled

to active duty at a later time if such procedure is feasiblee It
is desired to avoid the necessity of again requesting confirmation
by the Senatc of his appointment upon his re-ontry on active dutys

3e The act of September 22, 1941 (Pub. law 252, 77th Cong.),
provides in pertinent part as follmvs.

"s % x That during the present emergency, tem-
porary appointments as officers in the Army of tho-
Unitcd States may be made, under sueh rogulations as
the Prosident may prescribe, from among quelified por=-
sons without appointing such pcrsons as officors in
any particular componcnt of the Army of the United -

. .Statese All persons so appointed as officcrs shall

. beo commissioncd in the Army.of the . Unitcd States and
may bo -ordércd into tho active military scrvice of
the United Stutes to scrve therein for such periods
.of time as the Prosidont may proscribee Such appointe
ments in grades bolow that of brigadicr gencral shall
be made by the Presidont alonc, and general officers
by and with the adviee and consont of the Scnatos
Provided, Thot any appointmont mode under tho pro-
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visions of this Act may be vacated at any time by .
the President and, if not sooner vacated, shall con=
tinue during the present emergency and six monthg
tnereaftsr: * ok E, " ('T1 derscorlng supplled)

4o The second sentence:of this act clearly 1ndlcates the
congress1onal 1nt°ntvthat the app01ntmant and commlsslonlng of an
officer in the Army of the Uhited States shall hot be selfeexecuting
for the purpose of placing’ %he offlcer concernéd in an active=duty
statuse -Such an officer dogs,not acqulre an vactlve—duty status -
until ' ‘ordered 1nto the: actlvb mllltarJ SSTVlCﬁ of the Uhated
States". Tha t. such an offlcer may be relleved from active duty and
-nreordered to. acblve dut Wlthout aprCtl g his orlglnal aDp01ntment
and eommission appears to.be., ev1dent from the phrase "o serve
therain for such poTiods. of tlme a8 the Pras1dent may . prescrlbe
(underscoring suppileds. ¥hls v1ew Llﬂds supbort also, in the
statutory duration of the a po;ntment found in the first provise,
wherein it is provided that the app01n*ment shall eontinue during
- the present emergency and. six months thereafter", if not sooner

vacated by the Pres1dent. Although the President is authorized,
under: ;he act, to’ vacatc sueh an ap001ntmpnt at any tlwe,‘rellef
from active duty, w1ﬁhout mére, ls not tantamount to a' vacatlon
of the app01ntment or of the commission® ev1a@hclng such ah app01pt-
mente It follows that an app01ntment, valldly made pursuant to
the act of September 22, 1941, supra, continues”ih effect untll
’ vacated by the’ Pres1dent, or until Terminated by oporatlon of law
_as thereln provideds Accordingly, so long as such an app01ntmbnt
_and commission contlnue in effeet, the officer 00ncbrnod may be
rellevod from active duty by appropriate ‘action” of the President
and, thereafter, reordered to active duty without the necessity
é_o:fj,a new appointment., . '

5. It is thereferc recommended thst repl&fbé made by memo=
randum for the Assistant Chief of Staff, G-1 (qttent;on. Colonel
Berry), prepared for the s1gnature of” tho A551stant to The Judge
Advocate General, stutlng. _

In reply to your. telephonlc requost of July 4 1942, in
connection with the above-mgntionod subgect, it is the opin-
ion of thls offlce that Brlgadlor uenoral James  Clauson Roop,
commlsulored in the, Army of the Uhited 84 tntos, pursuant to the
act of Sabtembor ‘22, 1941 (Publlc Law 252 7Tth Cong.), mey
be relieved from actlvo Aty by- aoproprlate action- of the

. Pr051dcnt w1thout vacetlng his appeintment.as a brlgadlcr
gengral,. Army of thc Uhltbd Statese - Thcreafter, go long as
h1s app01ntmont contlruos in ef;cct, iece, without vacation
by'afflrmatlve aetion of the Prus1denu or termination by op-
eratlon qf law as Drov1dcd in the mentioned act, General Roop

y bo rédrdsred to actlvv.duty without theg. nﬂcossity of a new
appointmente
Ce Be Mickolwait,
- Coloncl, JehAsGeDe,
Chicf eof Military Affairs Division.
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SPJGA 210/725 o ... o August 21, 1942

MEHORANDUM for The Judge hdvocate Gensrel ‘."..”

Subject?' Relative Rank of Retlred Offlcers Called
' to Active Duty.

1o By flemorandum (AC 2010725 (8 8-42)0P) dated Aug,us't 8,
1942, those papers ware referred for opinion as to the method of
determining the relative rank of two retired officers. of the Reg-
ular Acmy called te active duty and now serving under temporary
appointments &s Llfdtenant Colonels, Army of the Uh;ted States.

2. Included in the file is 8. lotter datvd July ?1 1942, from
Lleutebaﬂt Colonel Je Te Clement, tﬂu body of which reads as follows:

“I 1Wormntian is recuested g to whether. Lt. Colonel
Jeseph T. Cisment, (014022), AUb or Li Color\el Jack -
Gresry (011517), AUS, is senior in renke ,

_ "Lto Colonel Clemsnt was promoted to the grade of
Mejor, Isnfontry, Regular Army, on July 1, 1920, and was
retired from.activo service with that rank on January
4, 1921, for disability due to wounds recoived in actione.

. Since his retiroment, Lte Colonel Clement has had addi-
tional sctive cuty from January 5, 1921, to January 25, - -

01922, and from April 1, 1941, to date. Including active
duty as a MHajor (”ampOLdr" RA), and as o Major, Infantry,
Netional Army, Juns 3, 1918, to February 21, 1920, Lt.-
Coloanezl Cloment has had &LFTOYlNFb¢1V four years and
thirteen days sétive duty as = majore .On April 1, 1941,
when called to netive duty, Lts Colonel Clement had
approximately unch yoars, one month, and sixbsen days
active duty as a maﬂor. .Lt. Colonsl Clem@nt was appointed
a Lte Colonel, AUS, by Pﬂragrﬂnh 2, Special Order 51, War
Department, Fobruary 27,1042, w1th rank fromn Fﬂbruary 1,
1942, and is now serving in. that: grndu.

"Lte Colonel Jack Greer, (011517), AUD, was promowd _
te the rank of Captaing Air Servicg, Regular Army on * '
July 17, 1934, and wos retlrﬁd from active service w1th
that rank on Lpril 60 193 for nhvs1c01 disabilitye -
Since his retirement, Lb. Colouel Grzer hes. had addi- -
tional active duty irom.ADrll T, 1941, 6 date, and: _
prior to bolnb rotired served as waor'(Tomporory), Lir
Sorvices from October 11, 1937, -to April 3Q, 1939 Lte
Colonel Greer had "Dproxlmptelv four years, nine. nonths,:f‘
and thirteen days. qctlve guty as a cnp+ﬂ1n, his grade, '
when rucullod to active duuy on Aprll 7, 1941, “Subse=-
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‘quent te his recall to netive duty, Lte Colonsl Greor
beeame a major, and in a special order issued by the
Wer Department--Subscquent. to the Wor Department speeial
order appoirting Lte Colonel Clement o Lt. Colonel, AUS,
with rank from Februqry 1,°1942~-was appointed o Lt
Colonel, AUS, with rank from February 1, 1942.

"From the above, it is apparent thu t Lte Colonsl
Clement was a Major, Regulgr Army, with c~Dproxlmutoly
threc years, one month, and sixtecen days active duty as
sueh when reenlled to active duty as a major on April
1. 1941, and had epproximately four yenrs, thirteen

ays, astive duty os o major when appointed Lte Colo-.
nel, AUS, with renk from February 1, 1942, and that
Lt. Colonel Groer had approxinately four years, nine
months and thirteen da wys, aetive duty as a Captain, Reg-
ular Army, and one vear, five months, and ninetesn days
antive duty a3 a Major, (Temporary), when recalled to
active duty =25 o Captain, Regular Army on April 7,
laéls somz six days cftor the reccll to active duty
of Lte Colonesl Clement as & Muior, Regular Army, on
CAnril 1, 1941

30 The basis for deturmining the relative renk of any two or
more officors is found in paragraph 8 of scction 127a, the National,
Defensc Act, as 610Lu0d (rct Fobe 2, 1925 (43 Stat. 1078; 10 U.S. C.
511)), which rcads as follows:

"Unloss spoeial assignmont is mnde by the Presi-
dent under the provisions of the one hundred ninetecnth
Articls of Var;.all officors in the active scrvice of
the United S+ﬁtos in any grade shall take rank cccord-
ing to datcy which, in case of an officor of the Regu-

ar Armyvy, is that stated in his commission or letter
.0f appointment, and in the case of o roeserve officer or
" an officer of the National Guard called into the ser-

viec of the United ‘States, shall precede that Qn-ﬁhioh

he is placced on getive duty by a period equal to the

total .length of getive Federal Service and service

undor the provisions of sections 94, 97, and .99 of this

.act which he mey have performed in the grade in wh;Ch
.ealled or any higher gradee When dates of rank are

the same, preegdonce .shaell be determined by length of

active commissioned ssrvice in the Army. When length

of such service is tho, same, officers of the Reguler

Anmy shall take rank among themselves cccording to

their vplages on the promotion list, preceding reserve

~and National Guard officers of the same date or rank
and length of scrvice, who shall toke rank among
themsolves according to agse"
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This office has had occasion to construs the forcgoing
provisions of law (JAG 210.2, Doce 27, 1938) in connsction with
the cstablishment of rules for detormining the order of prccedence
of officers of the Regular Army, Resarve officers on active duty
and National Guard officars in Federal servicc, whon datcs of rank
are the sames The following views werc exprossed:

"ba When datos of rank are the same, procedence
shall be deterrmined by length of active commissioned
scrvice in tho Army.

"(i) In the eosc of a kegular Army Officer,
by the total time spent in active militury sorvice in
any commissioncd grades"

4, It oppears that Licutcnant Colonels Joscph Te Clement and
Jack Groer are both commissionced officers in the Regular Army and
are nov sorviug unler btomporary cormissions in advanced grade in
the Lruuy of tho United Stotose Tho dete of rank specified under
their present towvor:ry anpointments is February 1, 1942, In cases
such as this, for »urposcs of dotsrmiiing order of preccdence,
officurs of the Reguler Army are contitlsd to count 211 tTimo spent
in cetive military scrvice in any comrmissioncd gardee The relative
rank of the rentioned officers cannot be decided by this office on
the present showinz becauns the complete records of their active
commissioned servise does not appear in the file. However, the
relative rank of whe mentioned offlcers may be easily ascertained

by applyting the avove-~shtuted rulss
PE 28

5. It is therefore recormended “hat these papers be returned
to The Adjutant General by memorandum, prepared for the signature
of the Chief of Division, stating:

Relative to your memorandum (AG 210,725 (8-8-42)0P) dated
Auvgust 8, 1942, it is the opinion of this office that whsn
dates of ranx of officers are the same, precedence is to be
determined by length of active commissioned service in the
Army which in the instent case, both parties being Regular
Army officers, is the tobal tims spent in active military

service in any cormissioned gradee

Ce Bo Mickelwailt,
Colonel, JehaGoDo,
Chief of kilitary Affairs Division.
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s
P

SPJGA 210.725 S June 11, 1942

Vel .

_‘ MORJNDUM for lhu Judgs Advocets Gunsrals

*Subject:- Reluulve Rank of 'a Retired: Offlcer Called
tTie to Active Duty.‘ ' Lo el

le By dispesition form (AG 201 - Heisse, John We SPGA/10108-
374) dated ey 27, 1942, these papsrs were référred for remark and
. reccmmendation in coun@ctlon with' the relative.rsnk of Captain John
W, Ls~ssa, Unitel States Army, ReLlred, who was. called to active

AnG

duty as a captain on February 16, 1942.

2a 'It-appears from the first indorsement (AG.201 - Heisse,
“John %o (5-0-42)01) dated May 24, 1942, that the promotion of
Captain Heisge frvom first 1leutﬂncnt to captain, Regular Army,
.SuLJ‘LC to (hysicsl examination required by law, with rank from
July’*;-1920, was announced in the daily list of promotions on
March 29, 1521, Upon Captain Heissd's failure-to pass the physical
examinetion, he was, pursuant to parsgreph 6, Spscial Orders No

o
79-C., War Departmsnt, #ashington, D. C., dated April 6, 1921,
retireé as a captain for vhysical diszbility under the: provisions
"of an Act of Ceazress =pproved October 1, 1890, and section 32
of an Act of Canszress anproved February 2, 1901", It further
appears tha% on Cutober 19, 1921, there was transmitted to Captain
Heisse a "curmission issued after nominztion -to snd confirmation
by the Serste in evidence of Zfis7 appointment in the grade ef
Captain of Infantry before reitrement"., He was informed by The
Adgucant Genieral at that time that no acceptance of the commission
by him was necessarye. By telegran detod FFLruary 3, 1942, Captain
Heisse was Qrdered to active dutj effective February 16, 1942,

) 3o The qumst*on has arisen wbe h' the active service par-
forméd by Captain Heisse during the. peried July 1, 1920, until
the dzte of hls retirement mey be credited as metive service in
“the grede of captaln_;n determining his present relative rank.

* s’ *’ s . N TR R L

13 s .

RERF L ‘ . . T IR o~

©. The statute (act ch;:l lg

Sta ;. 562) undsr which
”__Captaln Heisse Was. retirsd nrov1des E! &

nt parL 2s follows:

}3" (0
BLoh

@
-8

s

G-

RESE ihft sh.uld “the o;ilcvr Lnil igts hlS phys~-
ical exemination and be fourd LFOQP“Clt&tﬂd for ser-
‘¥ice by reason of phy 31coi dlﬁfollltv conJr réted in
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line of duty he shall be retired with the rank to
which hlS sunlority sntitled him to be promoted;
® ok ok,

The statutory provision for promotion subject to examine-
ation is found in scction 32, act of February 2, 1901 (31 State 7563
10 UsS+Ce 1940 ed, 556a), which provides as follows:

"That when the exigencies of the service of any
officer who vould be entitled to promotion upon exam-
ination reguire him to remzin absont from any place
where an bXﬂmlﬂLﬁg board could be convened, the Presi-~
dent is hercby authorized to promote such officer,
subject to exominstion, and the examination shall take
place as soon thereafter as practicable. If upon
examinetion ths officer be fourd disgualified for pro-
rotion, he shall, upon the approval of the proceedings
by ths Scerebury of Wer, bs trected in the szme manner
as if he hod buen exomined prior to promotione"

) Iﬁ’construing the last-mentionsd statute this office has
“held that: o '

"For purposes of determining datcd of relative
rank in grade while ¢n active duty, retired officers
of the Rogulor Army'should be eredited only with the
active service which they have performed under the
commission or letter of appointment under which they

are serving on active duty, including any active
service in the same or any higher grade rendered -
under temporary appointment subscguent to the date
of rank statcd in said commission or letter of ap-
pointmente" (JAG 210,725, Octe 10, 1941).

. 4o It is b(llVVOd that the commission undcr whioh Captain
Heisse is now sorving &s captain is thet which wzs transmitted to
hin on Octobor.19, 1921, as having been issved pursuant to secec-
tion 32, act of Octobor 1, 1890, just prior to retirement. That
commission cannot be the onc under which he served from July 1,
1920, until his retirement because the promobtion announced on

, Mﬁrch 29, 1921, wns conditioned upon his being found physicolly
quallflod. Thls condition failing of fulfillment, that promo-
tion is deoméd not to have been flnallv consumic ted, and presume-
ably, . exeept for the provisions of scetion 32, aet of Octobor 1,
1890, suprp, quunln Heisse would have boon rotired as a first
licutenant. Furt ther, the me lblOuud statuto, s is indicated from
the wordlng of the act itself and from the faet thot in practice
an appointment is made, contemplates a now oppointment (sec JAG
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2104851, Apre 23, 1940). It is therefore evident, in view of the
above-quoted approved opinion of October 10, 1941 (JiG 2106725),
thet the active service performed by Captain Heisse during the
period in question may not properly be counted in determining his
present relative ranke This conclusion is in harmony with that
reached in the McCullough case (JAG 210,725, Septe 23, 1941) and
is belicved to be justified by the factse

5, It is, therefore, recommsnded that these papers be returned
to the Diroctor of iilitary Psorsonnel, Services of Supply, by mem-
orendun prepared {or the signature of The Judge Advocate General,
stating:

Changing Captain Heisse's date of relative rank to May
3, 1941, as mentionad in paragraph 3, first indorsement (AG
2
riates creditirg him with servics in the grade of captain for
tae time betwsen July 1, 1920, waen he was promoted subject
to phyzicel exemination until, hoving friled to cualify
physically for promotion, he wrs retirede As indiceted, this
ration would require setting asidc an approved opinion of
tais office (JiG 210,725, Scpte 23, 1941)e It is zlso con-
trery to and would roguire sebting aside anothsr approved
opinicn of this office (JAG 2106725, Octe 10, 1941) in which
it was hold +hrte

Ol - Hoisse, John W, (5-8-42)08) dated May 24, 1942, contem-
-1

"For purroses of determining dates of rel-
ative raak in grade while on active duty, retired
officers of the Reguler Army should be credited
only with the active service which they have per-
formed under the comaission or letter of appoint-
went under which they ars serving on active duty,
includirg any active service in the same or any
hizher gredoe rendersd under temporary appointment
subsequent to the date of rank stated in said com=
mission or letter of copointment,”

I regard both of tho msntioncd opinions as legally sound and
therefore recommend that the mentioned action be not carried
into effcete

Ce Bo Mickelwait,
- Colonel, JdehoGeDo,
Chicf of Militrry Affoirs Divislone
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SPIGA 1942/48L5 o ‘ October 16, 1542,
"(210.29) ' : '

MEMORANDUM for The Judge Advocate General,

Subject:s Rewvecation of Promotion prior to Notification
of 3ubject.

1. By disposition form. (4G 210.2) dated 3Beptember 30, 1942,
there was referred for remsrks the inclosed memorandum from The
Adjutant -General's office dated Jeptember 30, 1942, inquiring
whether temporary promotions which have been announced in War De=
partment special orders according to existing rules and regulations
. may be revoked and if such promotions are revoked whether the
officers concerned would lose thelr military statuse.

2. The mentioned memorandum states that on September 16, 1942,
the Commanding General, Headguarters Armored Force, recommended
several second lieutenants for promoition to the grade of first
lieutenant, Army of the United States. After the promotions had
been duly accomplished and amnounced in War Department Special Orders
. Noes 257, dated September 2, 1%42, the Commanding General, Armored

TFerce, notified The idjutant General's office by radio that if two

of these officers had not been promoted the recommendation should

be disregarded and the nemes of these two officers should be deleted
from the liste The Commanding General was notified that the promo-
tions had been accomplished and announced in War Department special
orders as stated aioves On the same date.the Commanding General,
Armored Foree, reguested that the promotion be revelede It appears
from the 201 files of the mentioned officers that the recommendation
for promotion was received by The Adjutant General's office on
September 19, 1942; the request of the Commanding General, Armored
Force, that the names of the officers in question be deleted was
received in that office on September 22, 1942; on September 24, 1542,
The Adjutant General's effice notified the Commanding General that
the promotions had been announced in War Department speeial orders;
and the request for the revocation of the mentioned promotions was
received in The 4d jutant General's office eon Sepfember 26, 1942e
From additional information received informally (Lt. Col. Crotenrath,
4,Ge0.) by this office, .it .now appears that letters announcing the
mentioned promotions wers mailed under date of September 22, 1942.

to the respective efficers in care of their Commanding General,
Inclased in those communications were the reguired oaths eof office

to be executed by: the efficers.  Instructiorsaprearing on the reverse
of that instrument statc that in case of nonacceptance, the commis-
sion er notificatioh_of aproiniment will be returned to The Ad jutant
General by a letter indicating the: fact of such, nonacceptance. By
"wrapper indorsement (4G 201 Rogers, Jokm I..(Off) X201 - Bucklew,
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lHafold Go (OfFf)) dated Yctober 2, 1942, it appears that the mentioned
notifications of promotinns of the intorested officers weré returned
"in view of the radiogram of The 4idjutant Generalls office (SPXBG)
dated September 24, 1942, and radiogram from the Headyuarters hsrmored
Force dated Novembea' 26, 1942, which recuested promotion of these
officecrs be revoked. :

Se The view has bpcn ex reysed bj this office thet once an
appointment has becn made it may'n not be revoked by the arpointing

_ authorlty an@ tho officer: can be removed freom office shly by resort

“to ‘thc established procedure. (FhG 210.,1, Aug. 12, 1918; JLG 210,. la,
Neve 23, 1618; JiuC 410 1i, Nmy 294:1920;: JnG 210.1l, Jan. 16, 1929
JAGC 228184 ipre 21, 1908)e In-the cases dted, horevur, it d“pC

‘"that the appointments were actually comyluued.

Ths- act of Octobef 14, A9 (“ubllc Law 746y T7th Congs),
_provides:

‘"That every officer of the Army of the United
3tates, or any component thereof, promoted to a -
higher grade at any tims after Docenber 7, 1541,

shall be decmed for all purposes -to have accepted

his promotion to higher grade upon the ‘date of the .
order announcing i%- unlces he shall expressly decline..
such promoticn, and shall:receive ths pay andeallow- 'w
ances of the higher grade from such’ date unless he. is-
entitled under some other provision of law to.rececive:
the pay and allowanccs of the higher grade from an
earlicr date, No' such officer who shall have subscri—
bed to the oath-of office required by section 1757,
Ruv1sed Statites, shall be roguired to renew such

oath or to takc a new oath upon his promotion to a
higher grade, if his s&rvice aftcr thb teking of

such an oath shell have bcen contlnuous.“’ ST

A. ‘It is 6 be"nbt;d’that under the express provisions of
the ahove-guonad act, a préemotion®is deemed to havé been accepted
upon ‘the date of the order announci ng it unless: the interested
officer shall expréssly decline such promotions In the instant
case" the promotlon was announced in War Depertment 3Special Srders
No. E?, ‘dated Sep-omber 22, 1942, ilthough the file diseloscs
“that the oaths and ‘announcements of the: pmeOulOdS.Jhlch had becn

“fcrward :d-to the intcrested officers wére: #eturhed. to'The Adjutant
Jbﬁbrdl'":OIfICb, that action, under the’ clrcumstgnces of tihis
case, ‘is Hot regarded as having the ef¥ ect a;'cx ‘Tessly ducllnlab
SuCh urcmotlon. There is- nothing eL5c'1n the file indicating that
“the promotions were exprussly duc¢1nod.‘ ‘he provisions”of the
"mentionsd act, are retrouctive to- DLCCLbbr Ty 1941, and it aprears
“that the premotions: in question are vithin'its scopes hccordingly,
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the officers in question arc regarded as hoving been promoted to .
the higher grade as of the date of the announcement ef such promo-
tions in appropricte orders. Such being the case it is manifest
that the promotions may noi be revoxed, Lbreover, it appears that
the only means of restoring the cfficers concerncd to their former
grade is to terminate their aprointmunts as first lieutenants and
reappoint them as sccond licutenants,

5. It is therefore rvcommended that these papers be returned
to The adjutant General by action sheet catry, preparcd for the
signature cf The Judge ndvocate General, stating:

The act of October 1lh, 1942 (Public Law 746, 77th Cong.),
provides that every officer of the army of the United States,
cr any compc ¢nt thereof, promotcd te a higher grade at any
time after December 7, 1S41, shall be deemed for all purposes
to have acceptzd his promotion to higher grade upon the date
of the order anneuncing it unless he shall expressly decline
such promotions Nothing in the file in this case is regarded
as indicating that the officers concerncd cxpressly declined
the promotions in questione. dAccordingly, under the provis-
ions =f the above-mentioned act, those promotions are regarded
as having, in e¢ffect, boen accepted on the date they were
announced in War Depertment special orderss. 3uch being the
case, it is my opinion that such promotions may not be
revoked., MNMorcover, it arpears that the only means of re-
storing the officcrs involved to their former grade is to
terminate their appointments in the higher grade and reappoint
FThem in the lower grade.

Charles W, West,
Colonecly, JoioGeDes
Chief of Military affairs Divisione
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SPJGA 1943/7783 11 Juns 1943

MEMORANDUM for The Judge Advocats Generale
Subjeet: Promotion of officere

le By informol action sheot (AG 201 Kénnedy, Kernmeth We

‘(5-25—43)DO P) dated 29 1 May 1943, the incloscd papers were refu rred

Y for an. opinjon whcther it is lGFullj possibla- to cffect ot this

time the promotion of First Lieutenant Keunneth We Kennedy, 0-23716,

o+ CwBe, To .tho grade of captain, Army of the Uh;tud States,. effective
- as of 9 Soptember 1942, with rank from that date, and further, if

the.mentioncd promosion can be so accomplishod, roquest is madoe for
the draft of o lother order which would insurc.the officer of pay
as a g:ptaju from 9 Soptember 1942

ﬁéllThe Pile diseloscs thet Licutenant Kennody,; a Regular

Army rffi@crg entercd upon active sorvico 11 June 1941,as o second
_lieutenant, and cn 3 April 1942, was oromotod to first licubenant

with datofof roenk from 1 Fsbruary 1942, On 14{Ju1y 1942, the
Commending Offiver of the 591st Enginccr Boat Regiment forwarded
to tho Wal Deportent ruesoumendsations Tor promotion to captain of

- several officcrs of that regiment, including Kennadye Licutenant

Kbnnudy”wad one ~f ten first lizutenants so recommended who had
not complocted six months in grades, a prercquisite for such pro-
motion under subrueagraph 6b and ¢, Circular No. 161, Woar Dopart~
ment, 1942. Before reviy haod be'E reccived from the War Departe
ment as to any action on the promotlon rocommendations, the.regi-

ment sbarted overscas on 6 August 1942« On 28 August 1942, the

regimental commander agein forwarded these rocommendations for

promotion to ETOUSA throush the First Enginccr Amphiblan Brigodee

" These wore roceived at ETOUSA on 14 Soptember 1942. By 18 Septom-

‘ber 1942, nmino first licutencnts of the regiment rcoccived: lettors

from the Wor Dopr.rtment advising them of their promotion to the
rank of captain cffeetive 4 August 1942. Lioutenont Kennedy did
not reccive such a lotter from the Wnr Depnrtmento' On 19 Septem=
bor 1942, Licutenant Kennody rceccived a telephone call from Major
Sivorson, 531st Engineer Shore Rogiment, informing him that his

- pramotion was announced in a telegrem from the First Ergineer
" Amphibion Brigndese | The telegran referred to was- Copy* of a tele-

typz order from: ETOUSA dated 17 Septomber 1942.° -Lieutenant

‘Kennedy completed the orth of -office and proceeded to f£ill the

dutics of the rank to which prombtede Tho brigsnde headquarters
assurud thnt the. promotlon of Licytenant Kennedy came from . the
ar Dpparhqont inasmuch as the sececond mentioncd rocommpnd"tlon

’for ‘his promotion was roturn-d from ETOUSn-on 14 Septnwbﬁr 1942,

and wes withdrawn from further consldcraulon on ‘the ssumptlon
that he had .elready beon p"ouotgd. *On ll Octobur-1942, A lettﬂr

o

L
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from brigade headquartors to tho II Army Corps announced Lieuten-
ant Kennedyts promotion stating that the date of rank was unknowne
The entire brigade entered the North African campaign and after
landing in North Africa and learning that Lisutenant Kennedy had
not received offlclal confirmetion of his promotion from the War
Department a letter was 1n1t1aued by the First Engineer Amphibian
Brigade asking conflymatlone »As a result of such request for con-~
firmation, it was discovered that Lieutenant Kennsdy's reccammenda=
. tion for promotion was. returned on 3 August 1942, as unfavorably
considered bLecause Uf lock of time in grade, and that the mentioned
promotion.acbual Ly was that of Lester Re Kennedy, another officere
The commanding offiser of the regiment states that Lieutenant
Kennedy performed all the duties of a esptain in a highly credit-
able meunner, performed excellent work in the African eampaign and
hed been recommended for promotion to major before it was dis-
coversd he nad znot yobt besn promoted to eaptaine It is now recom-
mended that Iisuterant Kennedy be promoted to the grade of captain,
CArmy cf the United Statss, with date of rank froin 9 September 1542
It is apparcnt that 9 Soptember 1942, is a recurring clerical
error. and that the date intended is 19 September 1942, the date
Kennedy was erronsously notified of his promotion and took the
- oath of offices ' .

3¢ Thore is mo lejzl authority for the Wer DOpartmenu to

antedate a0901uu$vnts o promotions, although date of rank maey be
antedetzd. Thus the order of promotion in this case cannot be made
- effcctive as of 19 September 1942, but can only be mads effective

as of the date issueds. It cen, however, provide for the officer's
datc of rank to be offieially fixed as of such prior datc (JeheGe
528021, 30 Augs 1929; SPJGA 1942/5238, 7 Nove 1942; SPJGA - 194?/%073,
1 Decae 944). : .

_ " Clearly, under the facts appearing in the file Lleuten-

ant Kenn“dy'qu g de Jurc first 110utona1t and a de facto captain
from 19 September 194“‘(SPJGA 1942/2083, 21 May 1942) Although
it is well settlsd that o de facto officer is entitled to retnin
such compensation os he mey ¥ have reccived for the period: of his
de fseto service, providing the prescribed rates for his de facto
grade were not ox tceoded, ho is not entitled to recover or. recoive
pay, allowanecs or cmolumcnts pcrt ining to tho dz fa cto office
which ho has not already recc ived (Jehele 325434, 11 Aug. 1941;
ids, 2104451, 30 Oct. 1941; ide, 154, 14 Nov,. 1041, SPJGA
1942/3238, 7 Nov, 1942; SPJGA 1942/%673 1 Doc. 1942).

4e It is thoreforc recommondcd thet thcso pupers ‘be. roturnod
“to The Adjutant Gensral by informel cction sheet. entry preparad
for the signature of the Assistant Chief of Division, statings:
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The War Depertment is without authority to antedate the
promotion of Lieutenant Kenncdy for pay purposss, but therc
is no logal objection to including in spscial orders a para-
groph providing flor his promotion %o the grade of captain
and antednting his renk to 9 September 1942 (or 19 September
1942, the date he purportodly took oath of office in that
grade)s ALs to the period from 19 September 1942, to the
prosent (if Konnedy has continucd to wear the uniform and
porform the dutics of a capbain), it is the opinion of this
office that nhe may bo regarded as e de facto captain and that
as suck he 1s entitled to retain such pry and allowancos of
tixe higher ge~dc as he hes alroady received, but thet he is
not ontitloed Lo any pay or allowancos for that period not
alrcaedy recoivod in cexcoss of the rates prescribed by law for
the de Jure grade held during thot period, and cannot bo given
the right to stch oxcess poy or cllowsnces through the
issuencc of Wnr Dopnrtment orderso

Irvin Schindler,
Colonzl, JeheGaDo,
Lssistants Chief of Military 4Lffairs Divisione
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SPJGA 1943/8114 19 Junc 1943

MEMORANDUM for The Judge Advpeate Genorale
.Subject: Promotion of officere. S

.~ 1. By-informal action shoot (4G 20l-Adams, Robort Bugene
(6=3--43)PO~F) dated 3 June 1943, the inclosed papers were referred
“for en opinion wheiher Lisutenant Robert Eugene Adams (0—401720),

: Infantry Reserve, can be considered to be a de facto first lieuten—
ant in view of the Tacts and circumstances stated. in the filee

20 The-fachts sppearing in the file are that Second Lieutenant
Adams wrs ordsred to active duty effective 1 July 1941, end on 8
Juns 1942, while on sctive duty with the 732d Military Police
Battalion at Forv Custer, Michigen, was recormended by his batbal-
-+ . lon cummandsr. for. D*ono4Jon to first lisutensnty Subséqaen*ly,

his comrandiag officer notified him thet the recommendation had
been anvroved at the Headguarters, Si<th Corps Areas In July
1942 the batialion moved to Camp McCcoy, Wisconsine On 14 August
1942, Lieutenant Adums was transferred to Grenier Field, New Hamp=-
shire, but tefore leavirg was told by his commanding officer that
the promotion would ‘be coning soon 2s he had just telephoned
Chicagoe Lioutezrnt Adam; states that a foew days after he arrived
-at Grenier Field, tolegrams and telephone calls were recéived by
the "A.G40e, Grenisr Field", from the Commanding General, Eastern
Deferise Command, coatemplating ordéring "Flrst_.loutentnt Adams"
to duty at the University of Nebraske. Assuming that the promo-
tion had bsen effected, and that ths nromotlon orders would arrive
soon, Adams was thoreupon sworn in as a first licutensht by the
Basz S~le. It waz understood that the oa+h would bo destroyed if
the orders did not arrivoe About 3 September 1942, the Base S-1
telcgraphed The i;ﬁutanu Genaral raguesting the datu of rank of

' First Licutensnt Adimiss By first indorsement (4G 201 Adems, Robert
Eugene (9-3-42)EF) dated 7 September 1942, The Adjutant General
advised that there was no record of a recomnénﬁvtlon in the War
Department for the promotion of Second Lieutenant Adamse =

On 12 September 1942, after the receipt of the letter
dated 7 Sepbember 1942, Lisutenant Adams received a copy of Special
Orders lics 240, ‘Tar'DfDartméht, 5 September 1942,'Darsgranh 17 of

. which rélieved "1t Lte Rotert E., Adams 0401720 * % " from duty
‘at Grenier Pield, and =sssigned him to duty at the Univefsity of
-+ Nebraskeae Lluutcnant Ldgms thereupon proceded %o his new stetion
pursuant to stich-orderse It is apparent that Adams. was .recognized
as a-first: lluutvﬂant at the Hs adquarters, Sevun+h Service Command,
and by his comnazd:no officer, the Professor of Military-Scionce
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and Tactics at the University of Nebraska, as evidenced by the
following facts: By paragraph 19, Special Orders Noe. 282, Head~-
quarters Seventh Service Commend, 15 October 1942, "1ST LT ROBERT
Eo ADAMS * * *" was detailed assistant recruiting officer for the
purpose of enlisting college students in the Enlisted Reserve Corps,
and appointed sumary court for the purpose of administering oathse:
On 4 January 1943, and on 3 April 1943, Lieutensnt Adams! oonmand-
ing- officer "recommended that ROBERT EUGENE ADAMS 1lst Liesutenant
0-401720 * * * be promoted to the temporary grade of CAPTAIN, Army
of the United Stetas"e It is stated in the recommendations that
‘Lieutenant Adems” date of rank in present grade was 1 July 1942.
The fi1le does no% udiccte where this date wes obtaineds The
recommendations were evidently approved by the Commanding General,
Seventh Service Command, on 3 May 1943, because by letter (4G 201-
Adams, Robert Eugene (5-10=43)P0--P) dated 10 May 1943, from The
Adjutlant Gensral tu the Commanding CGeneral, Seventh Service Commard ,-
refzience is made to a lstter of 3 Moy 1943, recommending certain
" promotions and further stabting that tho recommendation for the
promoticn cf Secoxd Lisubtenant Robeit Lugene Adams wes being re-
turned without action aos there was no record in the War Department
of his having becn promoted to the grade of first lieutenante The
Commending Cénceral, Seventh Service Command, by fifth indorscment
(SPKGQ 20l-Adems, Rober= Ee (0)(5 May 43)) dated 30 May 1943,
recommends the promotiorn of Adams to the grade of first lieuten=-
~ant effective 1 Luptomber 19426 It is obvious that Lisutenant
Adams upon ine bulicf that he had becn promoted to first lieuton-
ant in September 19:2, assumcd that higher grede and thereaftoer
.performcd the dubics of a first licutengnt and. continued to scrve
in that gradce Prosumably he wore the uniform and insignia of a
first lieutenante ‘ -

The speeifie question prosented to ﬁhis office is whether
in view of the flist indorsement dated 7 Secptember 1942, from The
Adjutant Goneral to:the. Commanding Officer, Grenior Field, in which
it was stated that theré>wgs no record of a recommondotion in the
War Department for the promotion of Licutenant Ldams, he may be
considered a de facto first lisutenante

%2 It has been consistently held by this office that one
who undertakes to function as an officef, being clothed with
- apparent authority to do so “under such circumstances of roputa-
tion or acquicscence as were caleulated to induce peoplo, without
inquiring, %o submit to or invoke his wcction supposing him to be
the officer he assumed to be", is at least a de facto officer in
the grade so assumed (JAG 325634, 25 Mar. 1941; JAG 325, 7 June
1941; JAG 207, 5 Auge 1941; JAG 325434, 11 Aug. 1941; SPJGA
1942/%085, 21 Moy 1942)e On the basis of the stated legnl premise
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this ‘officé, in .considering o case whore a second lieutenant,
Netional Guard of the United States, hnd been examingd and found
qudiifiedffor promotion to the grode of first licutenant and while
the findings of the exemining board were in the 0ffice of The Adju-
tant Gensral, his unit was inducted and he improperly presented
himseXf for duty as o first licutenant and proceeded. to function’

as such until he was subsequently notified by The Adjutent General
of his ctual promotion, hold (JAG 325,34, 1L Auge 1941) that he
wWoS 1n1uctcd and sarved as a de facto first lleutenanto

H —
)

In o ernse where an officer was retired as a major, was
“subscquently prorcoted to the rank of colonsl on the . retired list

© - undér the act of 21 June 1930 (46 State 7933 10 UeSeCo 1028a),

and - ordorud to aetive duty, this office held (SDJGA 1042/1670,
1287 Apre 19423 1da,_19&2/?675 4 July 1942), in substance, that al-
though the orrurc'uuler which. he entered upon active duty Anade
vertently stated tlas renk as coloan, his status was that of a de
‘Jure and a de facto colens Arny of thz United States (cfe SPJGA
1942/ﬁ:r3, 1. Dpcu 1942)0 :

Rece dtTy thls office held (aPJGA 1943/7783) that a first
liecutenant whose promotioi to capbain had been denied by the War
Department bacoausc of irsafficient time in. grade, never theless
upon boing incoryrectly sdvisod by telephone that he had been pro-
moted, erron‘ous7w‘ﬂssu13d-such higher grede and performed the
duties of ¢ capteian. was o do jure first lisutenant and a de facto
captoine The facts of that casc arc similar to the casc now under
consideratione '

. This office, in considoring the status .of a soldicr who
had complcted a coursc as o candidate at an officers? training
camp, nod been determined to be qualifisd for oo commission and was
discharged to accept an appointment as a second lisutenant, and
who, upon being erronsously told by someone that he had been so
appointed, thercupon assumed the office of second lieutenanty
held (JALG 2100451, 6 July 1921) that it is not essential to the
status of a de facto officer that there should actually hove been
an appointment and that the men under consideration was o de facto
officers In that case it was stated: '—-

"Ze Most cases are in accord with Prescott vs o
Hayes, 42 NeHeo 58, in holding that in order to consti-
" tute an officer ds facto, there must have been ¥some
color of right, some pretense or claim of title by
some appointment or slection,' since he who assumes
to execute the dubtizs of an officer without color of
title is o mere usurvere Other casses go further than
this and hold that even ons who was at first a mers
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“ousurper may by acquicscence beccme an officer de

facto. (Burke vse Blliott, 26 WeCs 355, 42 Amé Dece::

"1425£?.In¢§hevcase now under consideration Stanwood .

“could hardly be regarded as a usurpers ‘He had stc—
- cessfully cempleted n esurse at an OfflcQTS' training

eainp and- had boen recommended. for, and wo s expecting,

¢ the appointment which he says someonc adv1sed ‘him- had

“boen mede by The A@Jut“nt Gonvralo He therefore
f:vnuereﬂ,upon the pvrformunce of the duties “of Secord
Licutenant undor oolor of right, or at least undor
'w'prct,nsb or clain of title by some app01ncm nt.'"

4.‘ From.all tha ffots and circumstanccs:of the:present cese,

Ciitl ds ‘belicvad thut 8.5 . to the pariocd uubSﬂqabnt o 127 September
'1942“

cthe siatus cf Li“utenant fidems mﬂy propcrly be rogarded as

VR of A Egljuvf-svcodd,l;qutoant &né ; gg_fucto Tirst licuten

T _ﬂfl'i"b o’

fo The .

Eo It is therofors rocommendsd that tﬂOSu pﬂpors bc roturned
Adjutent General by netion shect éntry, prepered for the

.51gna urc of tho'L531SU"nt Chief of Division, s tating:

:w'qnd c**cam
" the poeriod. Trof the:

R is *he- oplhlon of this offlc undvr u11 +hu faots
hees . apbearing in thbllnclosod fllu, that during
‘dnte he assumed the rank’ of flrst lieu=

 tohant tntll hé was uutuollv notlfl“” pursuont to the letter

dated 10 Maw 1943, frof The Adjutant General to the Commerd-

ing Gorerul, Seventh Service Command, that he had not been
appointed to that grqde, Lieutenant Robert e Ldams mny

 'propbrIy be regorddd e v.do facto first 110utonﬂnt and a

de Juro seco“d llbut‘nuﬂt Army of" the Uhltud Stﬂtos.

Irvin schipdlor','_
’ . COl\DVlGl Jo.[\.n oDe,
“nsolstant Chlef of Nlllt%ry'AffulrS Div risione
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SPJGA 210485 Moy 14, 1942

MEMORANDUM for The Judge iAdvocate General,

.. Subject: Withdrawal of request for retiremeht,'Colonel
' ' ‘Stophen W. Winfreo, United States Army, Retired.

- 1ls By first 1raorsement (16 ?Ol'Wlnfroe, Stuphen We (4-21-42)
'OC) dated Lpril 27, 1942, a letter from Colonel Stephen We Winfree
United States Army. Rotired, concerning his attompted withdrawal
of request for rotirement, was referred for remark and recommenda s

_tion. gttention teing direscted to an approved opinion of this
office (JACG 210085, Oct, 14, 1933), with respect to a similar sit=-

- uation involving Licutenant Colonel George Wo Ewell, Uhlted States

Army, Rutlrodu o

2: The facts in the instant cass are as. follows:

:Ch Scpbomber 18, 1941, Colouel Stuphen We Winfree, Cavalw
ry, made application for voluntary retirement'undor the provisions
of scction I, act of Jime 30, 1882 (22 State. 118; 10 UsS«Cs 942),
as set forth in rarcgraph la, Army Regulsations 605-245, June 17,
1941, aftor more Lhan' 42 yom rs’ service, to becomz effective at the
exolratlon -0of his qcoumulqtud lgave bbglnnlng on or about October
1, 1941,

On SoptbLo >r 19, 1941, pursuant. to pﬂravraph 3b, Army
Regulations 605245, Juns 17 1941, the application was approved
by bthe Commundlnb Gvncral, zadqua rters Fourth Corps Areca, and on
October -2, 1941, the aopllcutlon was -approved by dlroctlon of the
Presidont to takec offact December 31, 194ls By paragraph 1, Special
Orders 230, VWar Departmont; October 2 1941, Colonel Winfrce was
granted two months and twonty-eight days of- leave offective on or
about October 3, 1941, and by paragraph 16, .Special Orders 230, War
~ Departmoent, October 2, 19«1, his retircmont from active sorviee was
- announcod to take offcet December 31, 1541, said order being amcnded
,by paragraph 4, Spuclal Ordsrs 2o2, mqr Department, Octobor 4, 1941,
. announclng the effcetive dqtc of the retirecment of "Coloncl Wlﬂfr“O
to be January 31, 1942, Leave of absenco of threﬁ months and cight
days, bcing tho total accumulctgd leave. b0 the credit of Colonol
. Winfrec, was granted cffoctive on or about. October 3, 1941, by
_ paragraph 6, Speeial Orders 256, Wﬁr D@partmbnt October 9, 1941,

On Docombor 7, 1941, Colénol “lnfroJ “ddroésod the
follow1ug tulogrum ‘o hg ndguuunt Gunﬁral '

"I Ir‘ OF OPEBIN”‘WDSTILILI Bil ”LSTLV
REQUEST MY VOLUNTARY APPLICATION POR,RBTIRbthT
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AFTER MORE THEAN 42 Y®ARS SERVICE BE WITHDRAWN AND
THAT PRESENT ORDERS MAKIHG MY RETIREMENT EFFECTIVE
JANUARY 318T 1942 BE REVOKED.

Moy % ox U

* *.*tHe again roquested a rovoeation of his retircment orders by
telegram dated January 2, 1942, but on Januvary 15, 1942, he was
directed to comply with thc ex 1st1nb rotircment orders and advised
that he would be rcealled to active duty ot a later date if his
‘services wsre ncocded as therc was not a suitablo vacancy for him at
that tinece

#* ‘ * - * *

Colonel Winfree in paragraph 2c¢, of the letber herc under
consideration, asscrts that when hs officinlly withdrow his appli=-
cation for retir:imont und repcatedly cxprosscd his desire to remain
on the active list, the act of Junc &0, 1882, supra, automatically
- bécamc inanplicablic and the retiremerc ordors basod thercon legally
could not bs carricd into offuete * *

3¢. The aect of Junc 30, 1882, supre, provides that when an
officer has scrved forty vears eithor as an officor or soldier in
the rcogular or veoluntary scrvice, or both, ho shall, if hc makos
application therafor to the President, be rotired from active scr-
vice and placed con the revired liste

It has been held (9 Compe Dece 20) that the statute last
above mentioned is not self-executing but is addressed to the
President, and that the retirement of an officer from active service
requires affirmative action by the President through the Secretary
of War. The record of such action appears in paragraph 16, Special
Orders 230, War Devartoent, October 2, 1941, as amended by the sub-
sequent orders announcing the retiremsnt of Colonel Winfree on
January 31, 1942 at the expiration of all eaccumulated leave due
hime Only the 1 apse of time remainsd for the dction of the Presi-
dent to becoms’ fln”l and 1rrevocqb1e and this condition was ful=-
'flllbd when the arnounced effective date of his retirement arrived
without further action belng taken by the President to set aside,
revoks, or rescind his prlor actions

‘4, The retirement of an ozflcer removes him from the active
list and creates a vacancy to be filled by the promotion of the
officer next in rank, according to. the established rule of the
servicee To reinstate such an officer on ths active list is a new
appointment which ezn only be madaz by the President, by and with
the advice and consent of the Senate, in cases where vacancies on


http:become'fin8,l'o.nd
http:vclunto.ry

MA 105/4

the active list erlst nnd can be 1awfu11y flllod (lé Oo.,Atty.
Geria :993 86¢ also 8 0p. Atty, Gen. 25- 13 0p. Atty. G@n. 209)
Thus, 1L has becn hold th t ArmJ orderq b ;ng regulqr

and velid are not, revocable after- exocutlon thcreof, and . the War
Departmsnt has no power to revoke thom so ag.to restore ‘an officer
rotired thereunder to an- active-duty statu°'(D1g, Ope JAG 1912-17,
Do 479)+ Thls office has also expressed the opinion that when an
officol has -Once besn. retired pursuant to the requlromnnts of" the
statute authorizing his retirement, tho ordar by. whi ¢l 'sich retiro=-
ment was. 6ffocted cannot be subsequently re'voked or modified so as
to maks #hoe rotivement rolate to other statutes cven: though the

ase was onc to which mors than.one statute proovrly applied at the
tlme when the retirement was °ccomp11shed (le- Opa JAG 1912, 5GCe
IEog Do 999)0 * ok X .
* e . C ok o : I RS ._'r*.

5, It may be saild that thb 51+u(+1on hore consld rud is
sorcwhat annlogous to ths casc of the submission of a rosignation.
In the ccse of Himmack ve United Strtes (97 UeSe 432), the Stpreme
Court said: ' ‘ S : SRR

. "Nothing short of a writben resignation to the
Presideont, or the proper oxccutive dopartment, by a
commissioncd officer of the army, navy, or marinc corps,

and the nccovtnnco of the same duly notified to the ine
cumbent of the office, in the custowmrv nodu, will. of -
itsclf 'erente a vacaney in such an office, or prevont
the "incumbent, if +the Prosident consents, from withe
drawing the nroposcd resignation; in which ovent the
rights, p"ivilcggs, duties, and obliﬁﬁtions of tha
officer remnin just as if the rbSLgfutlon hud never
_baan tuﬁduredo (erurscorlng suphllod) '

It w111 be notud 'hnt an officer may in thw‘ccso of o ruszgnetlon
_ Wlthdraw his rv31gn.tlon only with the consont oi “the Presmdont.

6. Tho conclusion re-chod in. th“ 0h1ﬂ10n of thls Of;le Po-
furrud to in paragraph 2, first indorsomcnt dotod April:27,:1942,
relating -to the ‘withdrawal of a requast for: rutlTQMbnt of . Lluuton-
ant Colonel- Goorgs We Bwell, Quartsrmosbor Corps (JAG 210485, Oct.
14, 19g3), is not wholly in 001nt with rﬂlntlon to thu cagc of
Colonel Winfroe for tho reason that bofore the time flxod for: the
retlrumunt of Coloncl Bwell had arrived ho'y, with the consent of
- the Socrbt(rv of Yler scting for the Prosidont, withdrow his rcequest
for rgtlrombnto Howevyr, in ny visw thet opinion corrcetly states
the rulec govorning tho‘W1ﬁhdrﬁwa of a rqnuust for retircment as
follows: R
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"In matters of this neturc, when the accomplishment
-of a ch\ngu of stutus, such as retirsment or separation
by resignation, .depends upon the voluntary act of the
applicant therefor, addressed to the discretion of an
official or body which may or mey not grant the roquest,
and such official or body has exercised that discretion,:
and nothing but lapse of time remains to mnke 1t eifec-
tive, the applicant may not withdraw his request except
with the. consent or acquiescence of such officlal or:
body, and then only when 1o rlghts of other parties have
:ntervencde (JAG 64-330-334, Jane 27, 19135 Throop on
‘Public Officers, pe 4063 Mechem on Publlc Officers, seCe
ar) | |
"Tn this case no new rights have intervened.
Clearly. the mwtter is within the control of the author-
ity who approved the application for retirement and
directed tho issuance of the rotirement order, lecs,
the President or Scerotary of War acting for hime He
may, in his diserec’tion, cither roscind the order or
aliow it to stondl! '

" In the prosent.case no affirmetive action was taken by
the Presidert personsally, or through the Sccretary of War, upon the
request of Colonel ¥Winfreo for the revocation of retirement orders
and the of Pcoulvo date of such retiremecnt has now passede

To * % X

8. It is, thrcforé, recommended that these papers bc returned
to The Adjutent Gororal by second indorsement preparcd for the sig-

naturc of the Chisf of Division, stating:

It is the opinion of 'this offiec that the voluntary re-
tirement of Ccloncl Winfree under the provisions of the act of
June 30, 1882 (22 Stat. 1183 10 U.S.Cs 942), wes lawfully

v effocted notwithstanding the faet that before the effective
date of rctiremont, as provided in paragraph 16, Se0e 230,
War Departmont, Octobor 2, 1941, s amended by paragraph 4 _
Se0e 232, War Dopartment, October 4, 1941,‘Colonel Winfree
roquestod tho rovocation of such orderse Tho orders direcct-
-ing such retirement having beon fully executed they cannot be
modified or rovokud. The file reveals no ovidence that the
retirement of Coloncl Winfrcoe was "111ega11y ceffgctod  through
edministrative orror in the War Department". It.is. recommcnded
that reply be made to Colontl'wlnfroo in harmony with tho views
'hvr01nwbovu oxorossod.
Co B Vlckulwélt
Colonul JeAoGeDay
Chicf of milltqry Affoirs D1v1s1on.
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"SPUGA 210851 i , Moy 12, 1943

MEMORANDUM for The Judge Advocatc Genocrale

Subjoct: Eligibility of Coloncl Erucc Palmor, 0-1136,
avalry, to advanced rank on rotiremonte

le By requisition action sheet (AG 201~Palmer, Bruce (5wl=
42)0G) dated May 6. 1942, there was referred for remark and recom-
mendation a letter dated iay 1, 1942, from Colenel Bruce Palmer,
0-1136, Cavairy, csquesting reconsideraticn of a decision by the
Secretary of War (AG 20%-Palmer, Bruce (1-29~41)0, February 27,
'1941) to the effect that the officer concerned is ineligible for
advanced rank on retirement, under the provisions of the act of

June 13, 1940 (54 Stat. 382),

2o A copy of the mentioned devision (Incl, 3), addressed
to Geueral John J. Pershing, stetes in pertinent part:

"An examination of Colonel Pszlmer?s record dis=-
closes that he received the Distinguished Service
 Medal for services rendered during the World Wars

"However, he was not olficially recommended in writ-

ing for prorotion to the grade of brigadier general
during that psriod." '

. The foregoing decision was in reply to Genesral Pershing's
- indorsement on a letter dated January 29, 1941 (Incle 1), addressed
to.The Adjutant CGeneral, by Avery De Andrews, formerly Brigadier
General, General Staff, Assistant Chief of Staff, G-1, Headquarters
Amsrican Expeditionary Force, in which he recommended the promo=-
tion of Colonel Falmer to the grade of brigadier general, and re-
quested that "this recormendation be accepted as a part of my
letter to the Chief of Staff, AeBEef., dated 6 Janusry, 1919 and
entitled 'Recommondations for Promotiont!.? By first indorsement
(Incle 2) dated February 16, 1941, General Pershing concurred in
the recommendation and stated in part:

"2. Colonel Palmer's services in the fmericen
" Expeditionary Foreces merited this promotione. But for
111 health, necessituting his relief from duty in the
AEeFoy ho would heve boen included in the list of
those recommended by General Andrews in his letter
of January 6, 1919, to the Chief of Staff, AeEeFe,
entitled 'Recommendations for promotion,! and the
‘recommendation would have been approved by me at that
timoe" ' : ' S


http:Janu8.ry
http:Secre-c3.ry
http:Cavej.ry

MA 114/3

.56 The act of Juns 13, 1240, supra, prov1d°s, 1n pertlnent
part, as follows: R L

"x % x That any commissioned officer of the Army
below the grade of hrigadier gensral, now retiréd. or.-
> hereafter retired, e?c@pt those retired under the pro-
wisions of section.24b of the Act of June 4, 1920; who
for services rendered durlnw the* World War was offi-
cially recommended in writing for promotion to increased
Tenk - by & division commander or coordinsts or higher
‘avthority or by the chief of a staff corps or department,
and who has not aGt"lnvd_Sald rank, and who as evidenced
v bastowal of Medal of Horor or Distinguished Serviee
-"Cross or Dlsuln“ulsned ‘Service Medal rendsred éxception-
-2lly meritorious services or demonstrated gallantry in
action beyond the call of duby shall, upon appllcatlon,
oc advanced one grade on the retired list * * *, " :
(undorscorlnf sajpllod)

4. Whethesr the forﬁgo ng stztutcry authoriza tlon applies to
- Golonel Palmor deponds primarily upon the interpretation of the
underswored Jords. inasmuch s he rncclvcd the Dlsulpgulshnd Se
vice .Mcdal for services rondered dur¢no the ¥World War. It Wlll
be.noted that the words, "was oLflclally recommended in writing
for promoticn to increascd rank", refer to o past event and con-
template ofiicial notion by e division commander or other named
authority while acting as suehe This view is in accordance with
the intent of Congress, as evidenced by the reports, respsctively,
- of the Sonatc and douse Committee on Lllitary.kffulrs (Sene Rope
~_Np. 1378, 76th Coho., 3d Sesse, April 5, 19403 ‘Hi of Re Repe Noe
. 2119, 76th Conge, 3d Ses5e, May 9, 1940) whcr01n it is stated in
1dcntloul language that -
) "The pU"OOSG ‘of this bill is to promote ccrtﬂln
~ distinguished officers who were recommended for pro-
- motion durinz the World War as a result of special:
.and .proven. efflolcncy during that war; but’ the ‘war
ended before the promotions could be n@do. (Under=
seoring supplied) . SR

I conclude, there;oru, tqat by the uXDr“SS terms of the act en
_offlclal recommendation in writing for prormotion to increased
rank, made during the Wovld Mar, is a ¢ondition precedent to the
advancod rank on rgtlremunt authorlzud by uhu aeb of June 13,
1940, supra.

| It s’ aﬁparont on the presont show1ng that Colonel
Palmer is not within the scope and intendmént of the literal terms
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of the acte The omission of the recommendation in writing may not,
in my view, now be supplied by & rccommendation relsting back to
the World War periode When a statutory right is predicated upon
the happening of a cortain event at a spocified earlior time, the
condition precedent to granting the right may not be supplied by
subsequent action. Any other construction would render such a
statutory provision meaninglesse It follows, in my opinion, thet
Colonel Palmer is ineligible for advanccd rank on rotiroment undsr
the provisions of the mentioncd acte

* * * *

Ea It is, thorefors, rocommended that those papers be ro=-
turned to The Adjutant CGeneral by action sheet entry, prepared for
the signaturs of the Chief of Division, statings:

Advancerant in grade on the retired list under authority
sf the act of June 1%, 1940 (5% State 382), is limited by the
express terms of the act to offizars who were, during the
World War, officially recommended in writing by certain desig-
nated auverior officers for promotion to increased rank, and
this reouiremsnt is not fulfilled by a recommendation, sub-
sacuently mede by & former staff officer, which purperts to
rolate such recommendation to the World War. Accordingly,
on the facts here disclosed, this office is of the opinion
that Colonel Bruce Folmer on retirement is ineligible for
advancement in grade under the provisions of the act of
June 13, 1940, supras Ths contention that his case is ana-
logous to ene previously considered by this office (JAG
2104851, Deco 5, 1940) apparently arises from a misunder-
standing of the facts of that cases In the mentioned former
opinion it was held that eertain recommendations, actually
made in writing, constitubed recommendations within the

erms of the awvt; it is not authority for the contention
that no recomzendation in writing is required, or that the
omission may be supplied by subsequent actione It is
recommended that reply be made to Colonel Palmer in harmony
with the foregoing remarkse

Co Be Mickelwaib,
Colonel, JeheGaDoy
Chief of Military Affeirs Divisione
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SPJGA 210,455 September 2, 1942

MEMORANDUM for The Judge Advocabte Genoral.

Subject: Disability retirecment pay of National
Guard officer in innctive-duty statuse

l. By disposition form (4G 201 McNseso, Oswald Wilson,
Coloncl, Iuf. NGUS) dated August 20, 1942, an opinion was requos-
ted whothor Colonei Oswnld Wilson MclNecss, Infantry, National
Guard of the Unitcd S*qtﬁs, may legelly bo cortified to the
Vetorans Administrstion for retirement pay benofits, in view of
the fact that as ihs result of the findings of an Army retiring
board convened on February 4, 1942, it was determined that Colonel
McNeese 1s incapacitated faor unlimited active service,. but not for

‘1limited servicees

. 2~ There is nc s*atubtory provision for the retirement of
officers of the Fational Tuard of the United States. However,
such officers are officers of the Army of the United States, and
the followinz stetutory orovision (S°C¢ 5, act Apr. 3, 1839, 53
Stats 557; ast July 25, 1939, 53 State. 10793 10 UdWCoe 456) which
- authorizes retiremont pay 1s aprlicable to +These officers under
appropriate clrcumbtancea,

"Thet all officers * ¥ * of the Army of the
United Statss, other than the officers * * x of the
Regular Army, if celled or ordersd into the active
military ssrvice by the Federal Governmsnt for ex-
tendsed military service in excess of thirty days,
and who suffer disability or death in line of duty
from diseass or injury while so employed * * * ghall
be in all respscts eubitled to receive the same
ponsions, compensation, retiremmnt pay, and hospital
benefits as «re now or may hercafter be provided by
law or reguletion for officers * * % of correspond-
ing grades and length of service of the Regular Army."

The retlrarant of Regular Army officers for disability is
- governod by stetute, and the following provisions are pertinent:

"When e retiring bosrd finds thet an officer is
-incapacitated for active service, and +that his in-
~ capacity is the result of an incident of the sérvice,
~and such deecision is rpproved bv the President, said
officer shall be retired from. uctlve service.and
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« . placed on the list of retired officers." (R.S. 1251;

10 UeSeC.o 833)
lt** *n

War Dopurtment C*rcalmr No.\217 Octooor 15, 1941, pro-
vides in purt. ‘
"l. % % % Tho determinstion of linel of. duty and
| fitness for rotive military ssrvics for all: opflcer
pérsonnal (Jfﬂ" of the Unitcd States, exeept Regulqr
'Army) on active duty in excess of 30 days will’ bc as
“pfOSCFlb”d Cor pygrsonuel of the Dogulur Arny "
(Ius rt supplis d) [ A -?~?

‘
L.

~wTheﬁmentioned 01rcular alSo,p'ov*des that an olecﬁr on’ uxtonded
acﬂﬁvd duty,”found to by incapacitated for further ‘active! daty,
will be orderazd to ~pprar before a rebtiring bosrd, cnd if the
officcr is found e bs. oapﬂcluutuo £or active service, he will
- be relicved from nohive aauy upon thu ferminstion -of hls‘accrued
.lcgv, of abronoce ﬂnd trevel time. ‘ ST

. > Don: riment Clrculﬂr Nooe. 85, MQrch 2L, 1942, svts
forth the Dolicy'.f_th; far D)pﬁrtmunt to utilizo theé service of
all available ofZicors; %o waive physical deféets for limited sor-
vice with tho supiily arms end services; and to approve for ﬂxtonded
active duty individusls gunlified for limitsd a551énm3nts who hav
minor phyéical defoebs which will not intorfersd Wlth the swtlsf'o—
tory performance of.the_dutics-contemolateda

3¢ On Novomber 14 1940 Colonwl Nolics 56 Was ‘oxdmined for
xtended active duty, and cntrred upon 'such duty on November 25,

1940.- Subscquently a retiring board found that He wes incapa-

atcd for active duty, but not for limited sservicoe; thot the
1ncabuclty wos an ineidont of: thu servics; thot "thy dofucts arc
mlldly provru531*o in charoetor"; that the dlsablllty "is perman-
ent"; and that "the defocts are not:likély to bo'“bgrathod by
llmltod S“TVICL with the Supply Arms or Scrvices" «  Tho Surgcon
Goneral concurred in thoe finding of +the rotiring bonrd and cxprcs=-
sed the view "th~t the discbilities cre thé result of nn incident
‘of"tho'séfVico " It is also said tnut Coloncl McNesse was re
Alisved from.qctlvg duty bceausc of ago.

_ Therefore, tho quus+ion is wngtnbf'@oldl.l“mbmcbsb is
vntltlud to folé’ Cbrtlflwd for retiremont pay whon he is. ‘canable of
porxormlng only limited scrvice dutye In 51milqr 01rcumstpnces an

fficor of* the Rogular Army mey lezally be rotirc d &nd this offico
has cxpressed the view that the critoria for determining oligibile
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ity for tho bonefit of rotiroment arc those provided by leaw or
regulation for officers of corrosponding grades and length of
sorvice of the Resular Army (JAG 210,01, Dec. 18, 19413 JAG 241,18,
Apre 22, 1942),

The remeining cusstion is whethor War Depertment Circu-
lar No. 83, March 21, 1942, aifocts Colonel MclNesse's right to be
certificd for retircment peyve He 1s now in an inactive duby
stotuse Ho was found to be wnfit for unlimited active scervice
as preseribecd by the War Department procedurc (WeDo Cire Nos 217,
Octe 15, 1941)e The file indicates that the retiring board wos
propur iy constituted and thet it met and cconducted its procecdings
in accordance with law ond applicable re gu1“+1one (SPJG 21044551,
Mare 16, 1942)e A1l ths olements reouisite to oligibility for
retiroment ~ppoar to have bgen duly determizod. Moreover, the
procecdings were Iinclly conswmntad prior to the adoption by the
War Doprrtment of tho new policy of wniving physical defects for
limited service nssignmonise It is thercofors my view that thero
is no lugal objection %o ths certificntion of this case to the
Voterans Administrations

5¢ It is rocommended that reply be mede to The Adjutant
General by disposition form entry, prepared for the signature of
the Chluf of Division, strting:

It is tho opirion of this office that upon the basis
cf the facts now discloscd Colonel Oswnld Wilson McNeeso,
Fotional Guard of tho Unitud States, may legnlly be certi-
ficd %o the Voterans'! Administration for retircment pay
bonefitse

Co Be liickelwait,
Colonzl, JeheGuDay,
Chicf of Military Affairs Division,.
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SPJGA 2104801 L S » August 31, 1942

MEMORANIHM For Thé  Judge Advoeats ebnbral.

" Subjoct: | Swimary discharge of First Lmeutonant Pntsy
BEarl Gismondi from the Army of the United °
SU&\A—,S. )

l., By Hlsnos1u10n form (oxflce of The AdJutﬂnt Geqéral)

© dated” nugust 24, 1942, thers was' referrisd for ¢omment end "éoncur-

i ‘rence a proposed ‘letter (£G 201-- Gismondi, Patsy Barl (8-19-42)

'*RP) dated -fugust 24, 1942, from The Adjutent. buncral to Congress-

" man James A Wrights  The proposed letter is in’ reply to “thg

: Congra%uman'q letter dated August 19, 1942, inthe- 1nte“ﬁst ‘of

" Patsy Uarl @ismonci (0-901868), formsrly a first lieutensa nt, Army
"‘of the Unltud Statue, and stotos thot Mre Glsmondl wa.s rellevad

“frem actlve duty and dlsohfrgbd from his cormission becdauss’ “He

'falself strted in his apnlication for sppointment in the Army of
the United bt(tcs that hs hod never buen conviéted by a ¢ivil
court, whoress, he had bsen-convicted for a violation of the pre-

“ hibition laws. Th: proposed litter nlso states that Mre Gismondi's

case hos been revicwsd and that the action taken was considered

warrantse d.

: 2, It epperrs thot ir, Gismondi was, by War Dopartment’ letter
(4G 201 Gismondi, Putsy Barl(3-30-42)RA), deted m reh 30, 1942,
tempor..rily uppoirted in the frmy of the United States as a first

© licutoncnte . The lotter statod that his commission was “to don-
tinue in foree during- the plesisure of the President of the United
States for the time boing, and for the duration of the present
emergency snd six months thereafter unless sooner tormipqted"

By Special Orders os 95, Hzadquarters Pine Bluff ‘Arsenal, Pine

Bluff, Arkenses, dted July 18, 1942, First Lieutenant Gismondi

“ ¢ was relieved from achtive “‘duty purSU?n+ to War: Deorrtnenu letter

(LG 201-Gismondi, Patsy Barl (4-6-42)0G) dated July 16, 1942; and
by War Department letter (4G 201-Gismondi; Patsy Earl (8 i2-42)RS)
dnted fugust 12, 1942, First Licutenant Gismondi wns, bV direction
of the FPresident and by order of the Secrct“rv of War, summarily
dischrrged from his thDO”ﬂrV commission under conc1+1ons other
than honorables . Itiappears (Merorcnodm to Cole” Frﬂzl r, July 15,
1942) that Pirst Liasutenant Gismondi was dlscnfrwﬂd "at thﬂ requast
of thoe Chief:of, the "Chemical Warfare Sprv10b,unon'whoso recommenda~
(C¥S 201+ Gismondi, Patsy Barl (3/84/42)) deted Mare 24, 1942,
Gismondi wes eriginally nppoiriteds The 24th questlon 1 the

- latsertts Porsonnel Placemont Quﬂstlonnmlro (W.D., A.u.O. Form No.
8050 (dnnusry: 19, 1842)), which appears 4o bu hlS appllcntlon for
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upno:.ntmant, reads in pertinent part "Have you evor been convic-
ted by a civil or military court?", and that question was answered
"No". Although the. papers submitted to this office contein no

Girect evidence that First Lleutenant Gismondi was conv1cted of
violating the prohibition laws, it is ausumed for the purpose of
this opinion, that he wase

%3¢« The aot of September 22, 1941 (55 State 7283 10 UeSeCa,
.-Suppe I, 484, noto), which authorlaes the appointment of temporary
officers in the Army of the United States, provides that appointe
ments made thereunder may be vacated by the President at any timc.

Parsgraph 25¢, Army. eguletlons 605~10, December 10, 1941, pro-
vides that the discharge "of officers initially appointed in the
-Army of the United States will be accomplished in accordance with

the laws. and regulations governing ‘the discharge or dismissal of
-spersonnel whose permasnent retentlon in the active military ser-
viee 23 not contemplated by law' I+ was held (JAG 324.24, Nove
17, 1917) thet & si.milar statute (Sec. 9, act May 18, 1917, 40
‘State &2; 50 UsSeC., Appes 209) during the lest war authorized the
- President to dischsrge temporary officers summarily, notwithstand-
ing %that certsin general orders providsd for a different method of
“dischargs. ' .

4. It appears (JAG 5028, Septe 26, 1900; Reid v. U. Se, 161
Fede 469, 472, (writ of error dismissed, 211 UsS. 529)) that the
Pres1dent, or the Secretrry of War in hls behalf, possesses inher-
ent pcwsr to designate the nature of discharges issued pursuant
te his order, and that his action in such matters, because it is
discretionary, is not subject to reviewe It also appears that a
discharge of an officer for the good of the service (JAG 210.801,
Dece 7, 1920), or his summary dismissal on account of unfitness
caused by his own fault (JiG 52-402, Mare 21, 1892), is properly
. considered a dischorge without honor. In en early case (JAG 52-
402, supra)a The Judge Advocate Gercral stated in oertlrent part:

"Thsre ig, howev r, a discharge which is not
honorable, nor in this technical sense - dishonorable.
~Ip this class is the SuMmaLry dlechurge before expir=-
ation of term of service of the enlisted man who by
.some fault of.his hes disqualified himsslf to fulfill
his obligations to the United States, and the sumary
dismissal of the officer on account of an unfitness
. caused by his own faulte * * * I think it best that
. this dischar ge. should be known os the 'discharge -
«vithoyt honor.! This term covers the summary dismis-
sal of officers as well as the summary discharge of
enlisted men."
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The discharge of an enlisted men for fravdulent erlistment 1s re~
garded as boing under corditions other than honorable (pare 48,
AR 615-360, Apre. 4, 1935; pere lo(1)(c), AR 345-470, May 10, 1934 )e

5 It is my view .that the act of September 22, 1941, supra,
under which I assume Mr. Gismondi was nppointed, authorizos the
Presidont to dischuargs summarilj officers appointed thercunder
without complying with Army rcguletions which provide for differ-
ent methods of disch .rges; and it is my view that First Licutenant
Gismondi's discharge was legally accomplished because the action
was toksn at the direction of the President and by order of the
Secretary of War. The authoritics‘citod above indicate that the
President; or the Shn retary of #nr in his behalf, wns authorized
te terminatec First Lisutonant Gismondl's commission under condi-

~tions other thun honorable and thot such a termination was appro-
printe under the circumstonces of this casce

Bo It is. thereforc, recommended thet these papers be returned
to The Adjutan® Genoernl by disposition form Cuury, prepared for the
signature of The Judma févoeate Gensral, shating:

Assunming. as is statcd in your proposed letter (AG 201-
Gismondi, Paotsy Eerl (8-19-42)RP), dated August 24, 1942, +to
Cengressmon Jamus L. Wright, that First Lisutenant Patsy Earl
Gismondi (0-901866) wne convicted of wiolating the prohibi-
tion laws, it is my opinion that his dischorge from the Army
of the United States wos accomplished legally and that it

wes lawful to torminnte his appointment under conditions other
than honorablee Accordingly, I concur, as to lagel aspects,
in your proposad lettere. ’

Ce Be Mickelwait,
Colorjf)l Joh cG’oT)eg
Chigf of Wllltard £ffairs Division,
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SPJGA 32621 . T May 4, 1e42

\

MEMORANDUM for The Judge Advocate General.

Subject: Right of former reserve officer to have
his discharge recorsidsred with view to
roinstatensnts ellglblllty for re-app01nt-
mente

le By informal aclion sheet (AG ?Ol, Florance, Normen John)
dated April 24, 1942, there was referred for review and recommendas=
tion a2 letter dated April 10, 1942, with inclosures, from Norman Je
Florasnce, Valdosts, Georgia, requestlnw a review of his separation
from the Officers! Reserve Corps with a view to reinstatment and
active duty assignments The memorandum of refercence stetes that
the Chief, Chemical Werfare Sorv1ce, has roquestod that this former
officer be commissioned for duty with that servicc and it is reccom-
monded that consideration be given te having the procccdings of a
board of officers nonolnted under subparagraph 74c, Army Regulas
tions 140-5, June 16, 1936, romoved as a’ bar to such appointment
"(mnmo. by Cole Ee« Re Shugwrt).

2¢ The accompanying 201 file reveals that “the person concorned
was diseherged on May 26, 1939, from his commission as Captain, In-
fantry-Reserve, Army of tho Uhitod-ﬁtates, by dircetion of the
President under autherity of the Notional Defense Act, as amended,
upon the approved recommendstion of a board of officers (AG 201
Florance, Normen John (5-26-39)Rese)e The board's findings and
recommendations releated to his actions and conduct while on octive
duty as an officer with the- Civilion Conservetion Corpse

The board proceedings were pproved by the Commnanding General,
Sixth Corps Area. Upon a review of the proccedings, this office
stated (JAG 21048), lay 19, 1939) that "Captnin Florance was
accorded the right te challonge, appesred with counsel of his sslece
. Ttion, intreduced witnesses, and, having besen advised of his rights,

-elected to make a .gtatemenmt through eounsel"; concluded that the
evidence supported the findings of the board; and concurred in the
recommendation that Captain Florunece ke not ret ined in the Officers!
Rcserve Corpsa : :

'Mn. Florence desires a review of the mentioned prococdings with
o view to reimnstatement of .his commission without loss of time in
grade or leoss of privileges accorded other reserve officcrse In
support of his request, he submits certain exhibits which are sub-
stantially a duplication.of evidenco in his bechalf previously cone
sidered by the board -of offdcorse
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. 3e¢ Section 37 of the National Defense Aét, as asimended (act
June 15, 1933, 48 State 1543 10 UeS.Ce 358), provides, in part,
that an officer of tho Officers! Rescrve Corps "may be discharged
at any time in,the discretion of the President™s Although subpara-
graph 741, nrmv Rogulations 140-5, authorizes, in the discrstion of
the corps area cc mander- or when the officer: concerned so requests,
the convention of a board of officers to investigate reports of mis-
.conduct, inefficicney or. other unfitness-on the part of a reserve '
"officer, board procoedings of this character are advisory only (JAG
326421, Junc 21, 1938) and do not comstitute a diminution of the
power of th¢ President summarily to discharge a reserve officor in

.. _any ¢r.sce There is, thorefore, no right yhich may be asserted by

a,dischargedreserve  officer. 6 a review or a reexamination of the
evidenee upon which the advigery recommendstions of -& board of
officers, so convnnud,‘ere bused. o

Thﬂro can bo no revocntlon of a lvgqlly cxecutod order of dis-
- charge of a raserve offlcer. : The  original discharge. iszan act done
which cannot bo undonc, and tho order, which is ovidence of it, is
1ncap0ble of revoeation or roenlle Once an officer is legally
soparated from the Army ho eanbo reoturnsd to official status there-
in only by a now pp01qtnﬁnt (JAG 21000&, Mare 22,.1929),

) 4o In viow of the faet that the Chiof of the Chemical Ware

~ faro Servieo is dcsirous of h%Jlng this formsr officer commissioned
. for duty with- that sy jrvice, it is pertinecnt Yo dotormine whether
‘his soparatlon under the circumsta anges hur01n rcluted constitutcs
a legal bar to his roeuaolntrqnt as. o commissioned officere

“Phe act of Snptombfr 22, 19ﬂ1 (Pub. lrv 252 77th Gongs),
authorizes, durlng the presont emorgoney, tomporary appointmonts
as officers in the Army of the United States from onong qualified
persons, undor such reguletions as thce President may prescribce
Pursuant thoreto, Army Regulations 605-10, December 10, :1941, have
“badon: promulgatoed. Subp<rqgrqph ™h theroof, 59 fer os maturl 1,

" providess ' , .

"Te ApDOlntmuntS ‘ndt mado fror cortain. classos emm
. Wo person will "be 1n1ta&11y appointed in. the Army.of
the United Stato '8 from thc follow1ng classus-.

BN sk ok - ’
*he Formor cormissioncd officord of any dompoh—
ont of tho Army of the United Sta tos, * % ok
- WhoSG commlsslons wore terfinated "becausc of
1nufflcloncy or undor othwr than honorable
condlulons. * £kt

¥ -

!

: It qppunrs +ndt the qbovo-cuotod rbguWatlons arc eppllcqblu to
thls former officor and #in o'¥fodt prohibit his qpp01ntmﬂnt and
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" commission as an officer of the Army of'théLUnlted States under the
authority of Public Law 258, suprae. Inasmuch as the mentioned reg-
'.ulatlons are made pursuant to Tand in efeca+¢on ‘of that act, they

are qua51-leglslat1ve in character and arse’ ‘of the seme force as the
statute itselfe Accordingly thev'may not be waived in individual
ceses,. except as the authority making them maey alter, amend, modify,
or revoke the same for prospective general aprlication (21 Compe. Dece
484; JAG 24845, Dece 21, 1938; JAG 2104711, Moy 27, 1935; JAG 524.21,
Mare 26, 1935; JAG 231e3, Jane 18, 1934; JLG 524421, Mare 26, 1932;

JLG 24845, July 30, 1924).

There is no statutory restriction preventing the appoint-
ment in the Officers!' Heserve Corps ef a former member of that
compousnt whose commission was terminated under the circumstances
here existing; nor do the provisions of the 7th paragraph of sec=-
tion 127a, National Defense Act, as amended, or Public Lavw 252,
supra, have the effect of preventing appointments in the Officers’
Ressrve Corps during a peried of war (JAG 210.1, Septs 5, 1941),
Subparsgraph 19¢(1), Army Regulations 140-5, June 17, 1941, pro-
vides that former members of the Officers* Reserve Corps may be
recommissioned in that corps, "excepting in all cascs those offi-
cers separated from the Army as a result of their own misconduct",
but this eligibility requirement and the cxcepbtion by express pro-
vision of ths regulation, apply only in peaectimee By immediats
sction letter (AG 210e1 (10-8-41)RB=A) dated November 7, 1941, the
Seerctary of War ordercd that all persons commissioned as officors
during the present omergency will be sppointcd in the Army of the
Unitcd States under the provisions of Public Law 252, with cortain
ocxecptions not here epplicablee As this order was not issucd in
furtheranec of any expross statutory provision, its provisions may
bo waived by the Scerctery of War in individusl cascse

5o It is, thereforc, rocommended that these papors be ro-
turnod to Tho Adjutant Gonorel by action sheet entry, propared for
the signaturo of the Chizf of Division, stating:

4 logally exccuted ordsr of discherge of a Rescrvc officor,
discherged by dirsction of the President under the authority
of section 37 of the National Defense Act, as amended, may not
be revoked for the purpose of reinsteting his commissione
Subparagraph 7h, Army Regulations 605-10, has the effect of
prohibiting the appointment of the oerson concerned in the
Awmy of the United States, and these regulations may not be
waived in individual cases because of their quasi-legislative
character, having bsen promulgeted in furtherance of express
statutory authority contained in the act ef September 22,

1941 (Pube Law 252, 77th Conge)e There is, however, no legal
objsction to the app01ntment of Mr, Florance in the Officers!
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Reserve Cerps, provided he can now meet the professional
quslifications preseribed by pertinent Army regulations, al=
hough atterntion is -invited to: the existing policy of the War
Department, announced irn irmediate action letter dated Novnmbor
7, 1941 (AG 210.1 (10-8-41)RB-4), which the sGorrt«ry of ¥

may walve In 3indi v:n.juﬂl casese - .o

-,

- Co Bo Mickelwait,
COlOnCl JOA.\TGD.’
Chlef of - Mlllfnrj Affeirs Divisione
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SPJGA "L945/7488 - : . .. . 5 Juno 1943

JEMOR/”DUM for The Judge ﬁdvocate Geﬂcralo

SubJect Revocatlon of r951gnatlon of L;eutenant
Isadore Appelle -

1, Bj 1nformal actlon sheet (AG ZOl-Appsl Isadore (5=-19-43)
PO-S) dated 22 May 1943, the inclosed: papers were referred for re-
merk in cornsction with- subparagraph le, Army Regulations 605-275,
25 September 1928, with respesct to the “resignation of First Lieu-
tenant Isadore Arppll (0-283“69), 4uartermastew Corps, Reservs

Zio I+ appears from the file that Lleutenant nppell, & Reserve
officer, entered upon extended sctive duty on 2 December 1940; that
on or about 30 August 1941, after two prior assigmments, he was
assigned to Company "C", 84%h GQuartermaster Battalion, APO #3086,
Fort Bragg, North Carolina; that on 3 Octobur 1941, after he had
been notified that reclessifiecation proesedings would be -recommended
in his case because of unsatisfeciory performance of duties, he
voluntarily submitted his résignstion from the Officers?! Reserve
Corps, by letter sddressed through channels to The Adjutent Gener-

a1, the body of which reads as follows: ' - T

"I hereby tendsr my resignation as a First Lieu=
terant in the Officers Ressrve Corps, and request
thet I be relieved from auﬁy as a Corm1531oan Officer
Nluh the Army of the United Stotese!

in thﬂ indorsemant forWarding this letter, Lppellts immediate com-
manding officer stated: ' S

"This of'ficer has been notifisd thet he has been
rgcommended for. reclasslflcatloﬂ. This res;gnatlon
is voluntery and ancondlvlonal S5 B o

‘This  mentioned letbter was received 1n The Ad;utant Gereralf
'Offlco on 27. October 1941, -

: Even though the r051gn¢t10n obV;oufly was subm;tued to
forﬂstall reeclassification procevalnvs, Appell now contends that
on the day following its submisgi , or 4 Oetober "1941, he orally.
informed his battslion cormander that he desired to withdraw the
resignation because he felt that it might be misconstrusede There=-
efter, in a letter to The Adjubtant ancrgl (tnrourh channels)

dated 9 Octobsr. 1°41, Appell sc:'ed:“
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"le The undorsigned heroby withdrews his letter
of rosignation and requost for relicf from active duty
submittcd on Octobsr 3, 1941."

This letter was reccived in The Adgutant General's Office on 10
October 1941.

fppell's resignation was accepted by the Secretsry of
War, who, in a2 lstter to him dated 29 October 1941, statud in
pertlnunt part as follcwss

"le Your resignation as First Licutenant,
Quartermaster Corps, Raservs,;ﬁrmy of the United ..
States, containsd in your letter dated October 3,
1541, Norman, MNorth Carolina, is hercby accepted,

by dircction of the President, to take effeet
Novembter 12, 1041, undnr honorab e conditions,'

The apparunt basis for the impending reclassification proceedings
was unsatisfectory performance of duty, which is indicated by para-
graph 3, of a fifth indorsement, dated 1 November 1941, from the
Commanding General, VI Army Corps, to the Commanding Gencral,

First Corps iirea, stating: : :

. "2, In ~ase this officer's resignation is not
accepted, recommend that his extended sctive duty be
terminated on November 28, 1941, for the reason of
unsatisfactory performance of active duty."

end by paragraph 2, of a fourth indorsement, dated 30 October 1941,
from the Commanding Officer, 84+th Quertermester Battalion, %o the
Commanding General, VI Army Corps, reading:

"2e In the event that withdrawal of resignation
is approved reclassification proceedings will bo
sterted immcdiatelye” -

In d letter to The Ldjutant General, dated 12 June 1942,
Appell made o doteiled statoment purporting to set forth the facts
in connsction with his resignation and statsd that he was desirous
of being roturned to services -In reply The Adjutant Genoral, by
lotter dated 16 Juns 1942, stoted the position of the War. Depart-
ment as follows:

"« % % thore sppears to be nothing mere that
can be donc in your eass since your resignation was
voluntarily submitted according to. the record, and
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sincq .your conncetion with the Army of +the Unitsd
-Statcs has beon sevored by that irstrumente The
case must therefore be considercd closcde".

In a letter dated 19 May 1943, to The Adjutent General,
Appell requests that his record and SUatus as a Reserve officer
be amended by .meking the following determination:

"l. That a resignation of commission by a Reserve
Officer dated October 3, 1941, and forwarded as a
resignation under AR 605-230 not involving misconduct,
may be withdrawm by the. Officer submithing same be-
fore acceptance thereof; and where a withdrawal of
such resignation has been submitted to the Adjutent
General on Octcber 9, 1941, aﬂ ‘accontance thereafter
of such resignation (a) cennot be effected on October
29, 1041 (b) cannot affoct status of Reserve Officer's
commlsﬂnon, and (¢) should be expungedae
"2¢ If a resignstion under AR605~230 not involving
misconduct mey not be withdrawn by the submitting ;
Officer before acceptance thereof, then a resignation
and first endorsement thereof dated October 3, 1941,
and not in the form preseribed by ARG05-230 cannot
thereafter be re=endorsed to conform with such regu-
lation and re-submitted without the resigning offi-
cer's consent, and such resignation cannot then be’
acceplted in its changed form.
"3s That a report that a Reserve Officer has peor-:
formed serviees unsatisfactorily cannot be submitted
without notice to the Officer coneernsd, with oppor=-
tunity for reply, and where such e report is so sub~-
mitted without due notice it should be expunged."

e Initially 1t mey be noted that even though-Lieutenant
Lppell refors to his resigpnation as having besen submitted under
the provisions of Army Regulations 605-230, pertaining to the re-
classification of commissioned officers, it appears-actually to
have been submitted with the view of avoiding proceedings under
those rogulations, end in effect is to be governed.by Army Regu-
- lations 605-275, 25 September 1928, rslating to the resignation
of commissioned officerse Subparagraph le of thc 1ast-nuntlonod
regulations provides as follows'

"o, A mere offer to resign or o tender resig-
ationf&s revocable at any time before scceptances
- kn exception to this rule srises in the case of resig- -
nations tp which COHdLblOﬂS or ou;llflcPtlons arc

.
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attached, such as 'for the good of, the service!, in
which instances the privileges of withdrawing a prof-
fored resignation may be denied by the authority com—.
petent to accept ite After acceptance and before
offeot hes beon given to the sams by notice, an offer

“can not be w. hdrawn or materially.-modificd solzly by
the nchGh"éoncernod' the -consent- of the appointing
power is necessarya

The form of. roslgnation.submitted,by'Appell.d;d not ox-
pressly contain gny conditions or qualificetions, but it is spper-~
ent from the file that the officor's purpose in submitting it was,
at least in part, to forostall reclassification procos dlrgs which,
in Vlew of the circumstaacas mentioned; of which he may be pre-
suméd  to have been eware, would most likely heve resulted in asc-
tlon unIavorqblo to hime . In a ‘similer ease this office held that
such’ a reng;atlon was ‘ono to which corditions or ouallflcatlons
were attached and thet it could not bs Nthdrawn by the officer
without the consent of the. appoimtirg powsr. In uhat case (JAG
210483, 9 Jane 1926) i we.s stﬂ+ﬂd

‘ "* * % the substanocs rather than the form is
'controlllnwu As ths rocord clearly indicates that
’ L;eutcnlnt Hultz tondsred his T“SJﬂh«thP in ordor
to av01d an invostigntion of his comduct and his fit-
ness to hold his commission, tho resignstion should
‘be docmed to have boon tendored for the good of tho
“ .serv1cea It we so understood by the military author=
,1tles throuzh whom it was . t“ansmldted to. the War De~
. .partment and who suspedided ths- 1nvest1gat10n pursuvant
"to such understandinge It was, btherefore, under the
rule quoted above from AR 605-275, such a resignation
as could not be withdravm by Lisutenant Hultz withe
out the con ent of the appointing powers The record
shows that . » War Department, ascting for the Pres1-
. dent, refused to comply with Lleuuenant nultz s re-,}'
- quest for the withdrawal of his resignation and
. immediately thereafter notified him of its cceptonceo
. It follews, in the opinion.of this office, that such
acceptance wes effective and that Lieutenant, Hultz
coased to be an officer of the Army in the Of;lcors’
Reserve Corps on December 16, 1925, * * % "

e

Although the soundnéss of the mentioned opinion appears to ha v

- ‘heen. ouest;oned by The Judge Advocate General in 1941, as 1ndlcbted
by tne informal note attached to the file copy, it has not been

overruled, but eppears in the Digest of Opinions of The Judge
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Ldvocats Gereral of the Army, 1912-1940 (pe 991)s DMoreover, it is
believed to represent a proper construction of subparagraph lc of
Army Reogulations 805-275, 25 September 1928, which is idsntical

to the corresponding provision of the regulations in effeect at the
time of the earlier opinion. :

Applying the principle of that former opinion it appears
that the resignation of Appell may properly be regarded as having
been one to which conditions or qualifications wers attached, as
contempla ted by subparagraph le, Army Regulations 605-275, supra.»

It follows that the privilege of withdrawing his proffered resig-
nation was properly denieds

4e- It is therefore recoumendsd that these papers be returned
to The Adjutant Gensral by informel ection sheest entry, prepsred
for the signaturc of the Assistant Chief of Division, stating:

From ths faects discloscd by the inclosed file it appears
that the privilege of withdrawirg his resignsticn was prop-
erly denicd Licutenant Appell under the provisions of sub=~
paragraph le, Army Regulations 605-275, September 25, 1928,
and that his status as a member of the Officers! Reserve
Corps was lawfully terminated by the acceptancc of his
resignetion-

Irvin Schindler,
Colrnel, JefisGeDe,
A551st¢nt Chief of Nllltary Affairs Divisione
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SPJGA 1943/8291 DA o 16 Juno 1943

MEVORA“DUM for The Judge Advocate Geasral.

Subjects Nithdrswa of Fodarol r@cogn tion of
National Guard officer,

. lo By informal actinn sheet /,-'(1 201, Du“lelooﬂ, Horold Do,
Znd Lt., F[~HGU§7'd1tcd 9 June 194%, +the accompanying file was
transmitbed for "decision as to whother federal recogdition of
Second Lieutenant Harold D. Danielson may be legally terminatsd".

"2, The file discloses thzt on 31 iflay 1941, Lisutensnt
Danielson was relisved from further active duty with the National
Guard of the Unit. States pursuant to the approved recommsnda-
tion of a reclassifieation board which found him "totelly unquel-
ified in any Branch of the Scrvice". (Licubtenant Danielson had
previously tendered his resignation, which was not acceptsde.)

In a letter dated 20 April 1943, Lisutenant Danielson was notifisd
that the purportvd discharge from his National Guard of the United
States commission was illsgal and without effect and That his
Federal rscognition hed been rastoreds On the sams date, ths
Commoanding Gernernl, Ninth Service Command, was dirscited to call
Lizutenent Daniclson before an efficiency board convsned under

the provisions of scetion 78, National Defense Act, as smendede
Howover, 1t developed that Lisutcnant Daniselson hagd Bnlistad in
the Enlis%ed Reserve Corps on 27 Novembsr 1942, and on 31 ey

1543, wos undergoing thutlo“ cedst treining at 1oﬂtana Stata
Univorsity, Missouln, Montenc. By a third indorsement (SPKIC 201
Daniclson, Harold D (z -20-43}) dated 31 Mey 1943, to The Adjutant
Gcnﬂrol, the Commeniing Gensrsl, Hin tn Sgrv;ce Coqmrnd, requested
that "necessary cetion b2 taken wi ‘h raspeet to dischrrge from the
National Guard of +the United Stat

3o This easc is similar to a case recsntly considered by
this office (SPJGA 1945/%157, 12 Jure 1943) in which the view
wzs exprossod thet Fedoral rocognition of a M nl Guard officer
maey be offceted only in the menner proscribed by section 76 of
the Nationsl Defense Aet {(sot 3 Juns 1916, 3% Stat. 202, as smen-
ded by cet 15 June 1933, 48 Stote 158; 32 UeS.C. 115 or section
93 thercof (act 3 June 1816, 39 Strnte 2063 32 UeSeCoe 15), unless
the officer concerned voluntarily submits his resignation from the
Mationnl Guard of the United States (also see SPJG 210,01, 15
Nove 1941; SPJGA 21048, 8 Aug. 1942

o]
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4, It is therefore recommended that these papers bo returned
to The Adjutant General by informal ac tion sheet entry, prepars
for the signature of the Assistant Chief of Division, statings

It is the view of this office that termination of the
Federal recognition of Second Lisutenant Denielson may be
effected in the menner preseribed by ssction 76 of the National
Defense ifct (nct 3 Juns 1916, 39 Stat. 202, os amended by act
15 June 1933, 46 Stet. 158; 32 UsS+C. 115), or section 93 of
thet aet (act 3 Juns 1916, 39 Stat, 20355 32 UeSeCs 15), or by
acceptonce of his voluntery resignation from the Nationsl
Guord of the United States. It is suggested that he be
afforded an oppertunity to res izr his commission bafors action
is initiated toward withdrawal of Federal recognition under

o

one of the mentioned sections of tho National Dafense Acte

<

ﬁ
b

v]
AN

3.

Irvin Schindler,
Colonel JoAnGcDo,
Aissistant Chisf of Military Affairs Division.
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SPJGA 1943/12992 , 31 August 1943

MEMORANDUM for The Judge Advocate Gereral,

Subject: Frank Howard Rediker, formerly Captain,
AeCoy AeUeSe, 0505632,

le By memorandum dated 21 August 1943, the Chief, legislative
and Lieison Division, Office of the Chief of Staff, requested an
expression cf opinion "as to whether the former officer whose name
appears above 1s entitled to a Certificate ef Service, and if so
“as to the_form of the certificate to be isguesd'.

2¢ "It appears from the file that by letter dated 13 May 1942,
Frank Howard Rediker was appointed a captain in the Army of the
‘TUnited States. His acceptance of that appointment was evidenced
by his execution of the oath of office 14 May 1942, He was re=-
lieved from active duty by letter dated 24 October 1942, and was
discharged from his temporary cmnmmission by letter dated 28 Octo-
ber 1942, which letter contained no indication that the discharge
was other than honorable, and wes dellvored p@rsonally to him By a
commissioned officsr on that datee

%3¢ Public Res>lution Noe. 96, 76th Congress (54 State 858),
supplied the authority under which Reserve and National Guard per-
sor Jl were ordered into the active military servicees That act
prov1d a for the issusnce. of a certlflcato of service to any per-
son who, in the judgment of those in authority over him, satis-
factorily completes his period of servicees The right to receive
such a cortificatc was oxtended to officers temporarily commissioned
in the Army of the Unitod States by the act of 22 September 1941
(55 State 728)y which authorized the issusnce of such commissions
and provided that persons thus appointed in the Army should have
the same rights, privileges and bsnofits as Rescrve officers
(sec SPJGA 1943/11282, 19 iug 1943)s The cxistence of this right
has been recognized by the promulgation of Changes Noo 3, 16 April
1943, to Army Regulations 345-500, 18 July 194l. including such
persons among tho classes to whom certificates are issuede

Subparagraph 3a of the mentioned rcegulations provides:

"Officers * * * will be entitled to the Certifi-
cate. of Serviee unless the manner of performance of
duty immedistely preceding releasc from active duty
has been unsatisfactory.”

4o In the light of the foregoing considerations and in the
absenee of a showing that his service was unsatisfactory, it
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appears that Rediker is entitled to a certificate of service under
the provisions of the above-quoted subparagraph 3ae A form of
certificate is sct forth in:paragraph 8, Arimy Regulations 345-500,
and no reason is porceived why a dev1at10n from that form should
be made in the- present casce

5 It is therefore recommended that response be madc tec the
thef, legislative and Llalson D1v151on, Offlce of the Chief of
Staf’, by memorandum, preparod for the 51gnaturc of the Assistant

Chizf eof Division, stating:

. Reference is mado to your memorandum dated 21 August
1943, requesting an opinion whether Frank Howard Rediker,
formerly Captain, #eCe; AsUeSe, is entitled to a Certificate
< Service, and, if so0, as to tho.form of tho certificate
to: be' issuede The facts prGSuﬂL“d contein no indication
that Rediker's service was unsatisfactorye In the absence

o «f such a showing it is the cpinion of this office that he
. is entitled t. a Oertificatc of Sszrvice, and that, unless
.. there. is comnelling rcason to the contrary, such certificate
- should be in the form prescribed in paragrqph 8 Army Rogu~
lations 345-500,. 18 July 1941.

Irvin Schindler,
) 00101'131; J'AcGo:De, ]
- Assistant Chiof of Military Affairs Divisicne
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e , . : 3 November 1945
';”SPJGA 1945/&6195 R Y L

n

'{i_ WEMORANDUM for The Judge Advocate General.

‘ P

SubJect*= Acceptance of res1gnatlon for the good of Y
~: . the service compared with dlshonorable
dlscharge. i é
= - T By informal memorandum request was made for an qpinmon
Whether -the 'sepearation of an.officer:from -the . serv;ce by accept-
ance of his resignation "for the..good of -the . servlce" is_sguiva~
. lent to a dlshonorable dlscharge.

» .
o

. ' A”Z. "It iz to be noted at the outset that no. prov1slon is
‘ ’made, exther by statute or Army regulation, for.the disheonorable
“diseharge of &n officeres chever, as noted 'in an oplnlon of this

o offlce (SPJGA 1945/%064) dated 3 May 1945-

\

‘"% % % The tradltlonal types of offlcers’ dls—

'“charges roughly correspond tec the  three:types.of ens-
‘1isted -men's discharges:provided for in Army Regula-

- tions 345-470, May 10, 1934, and-are (1) honorable

* (2) under conditions ether than honorable and (3) dis=-
honorables In the cdse of cfficers, the third type

" has'seldom if ‘ever been:ussd. for the reason that gon-
duct which would warrant dishpohorable discharge is g
" usually of such a seriocus character (e.ge moral g’

. turpitude, dishonesty or cowardice) -as to regsult .in, .

s trial by court-martial and: dismissale ~For. the regsons_;_
indicated dismissal has come to be regarded as tanta=
mount to dlshonorable dlscharge. EE T AN

The wview that dismissal of an- offlcer is the equlvalent of dlshon—
orable ‘disé&harge was reliterated in an epinion ,of this offlce dated
* 26 May 1943 (SPJGA 1943/7264).. It follows, therefore, that if it

' can be-established that the.sdparation #f an efficer from the
service by acceptance of his- res;gnatlon'"for the good of the SOrv-
1ce“ is equivalent to dlsmlssal, 1t is 11kew1se equivalent. ;o a
d;shonorable dlscharge. : ‘ : -

¥ 3¢ It is indicated- by the accompanying memorandum of the
A551stant Judge’ Advdeate General in charge of military Justlce
matters that an expresslon of opinion is desired as to the effect
of the act of 17 Mafch 1945 (Public Law 10,’ 78th Congs), and the
provisions @f section V, Circular No. 103, War Department, 15 Aprll
1943¢ The cited act amends Veterans Regulatlon Numbered 10 (MeLe,
1939, sece 1144) so as. to 1nclude Ve torans of World War II, includ~
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1ng members of the women's serviece organlzatlons, within the term
"veteran of any war® as used in various acts and regulstibns re-
speotlng benefits’ adminlstered by the Veterans Administratlon. The
cited section of War Deparitment Ciréular No. 103, 1945, ‘sets forth
an 1nterpretat10n of the effect of’ the. act as, 4t w111 relate to
eligibility for domlclliar& dare’ and: med;cal and hospltal treatment
_ and econtains instructions,with respect to dpplications for such
< wenefitse.. Neithet. the act not the Gircular effects a basic change
?f“ in"the. quallficatnbns thePefbr, 'nor-dées: either. change the qualis-
V. fibation-ef "not dishonorably dlschargod"; whlch is . more, fully
discussed 1n paragraph 7 herenf. = &
=i- f-mu~é,. The characterlstlcs of the two mentloned tvpes of separa=
S tion. appear to fall 1oglca11y, for purposes .of comparisen, into two
%a genenal catagorles. "One’ of "these ; which may be dgscribed loosely
as the theoretlcal, relates to the. formalltles by whidh the separae-
tion is accomplished, the mexner: of its . characterlzatlon as being
honoreble. or. otherwise, and other similar factérs Suchias the ques~=
‘-tiop,whether & chatactérization once.made may thereafter be altereds
~:he: ether‘ggtegory relatss Yo the' practical Jesults in the nature
‘ of: benef;tsrénd”dlsabllltles which may - flew from one type of sep=
- aratlonrasné' ?ted with another. The d1scussmon which follows
vls dlvlded roughly along *he‘general llnes gust 1ndlcated.

d smlssal ‘is now: accomplls"id only by sentence
vtial o (A dlscu551on of pbsslbla dismissals

: ;J or advisable
shment and is
.offenses.

Acceptance fofvg - fes;gnatlon “for the good of the service"
ColinYariably accompljohes a separation from the sérvice under condi=-
f??- tions ‘other: than honorable: (SPJGA: 1943/6194, 29 Dec 1942), This
e ~wffice’ has exppessed ‘the™view Hthat: the. dasch@rge 'f an officer may
" bers char&cterhged adm1n15trat1Ve1y as. being Mander, condltlons other
than honorable! (SPJGA 1942/4985, 21 Oct 1942). In"the same epin-
“uf idnit, was stuted that #fidn eproneous des1gnatlon “6f the character
‘of a dlscharge has” besn: mgde, there 1s;n légal® obgedtlon to amend=-
ing the order to maks it reflegct the. brue turé 0P khe dischargs.
P In e word,. 8. dlscharga may be characferlzod'admﬁnlstratlvely as
o ~"bedng. under dnd1tlons other than.honorable,. and such.a ehn roctor-
7o -imetion also may be removed admlnlstratlvely. ‘The United States
’ -sttrlct Courﬁ for ‘the’ Southern District’ of Néw “York dealt with
,33f.ﬁhls p01nt in ‘aicdsé -involving an enllsted man (Reld ve UsSs 161
<o Fed. 469 472), in‘the fe;10w1ng language. HiE T
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e - "It is, however; further asserted that some in-
i fractlon of law was wrought by forcing upan Reld a
© ¢ 'discharge without honor'  The phrase. is not “known
w1 teo the statutese It:.is found only in the army regu-. .
- lations, which are from time to time promulgated by
the Secretary of War, :but do not blnd the Secretary
that makes them, and much loss the Cemmander in Chief.
Smith ve UeS., 24 Gt Cl. 2094 The exact method of
N this soldier's. _discharge and the quantum or kind of
" . character that should be given him, not being regula~
ted. by statute, must necessarily be left in the dis-
cretion of the executive officer having power to
v © " grant some kind of discharge. That it is beyond the
n ' power of the judicial branch to coerce oxr review the
‘ ‘discretion of the executive 4s. familiar doctrlne,
while that a discharge with s very bad character is
not a punishment %o. the man discharged within the
meaning of any federal statute is gettled by Us S. ve .
Klngsley, 138 U.S. 874 11 Supe Cts 286, 34 Lo Ede
- 896y

On the qther hand, dlsmlssal being 1mDosed by sentence of a court-

cmartial as punlshment for the comm1551on of an offense pf which 7

“%he individual has been found gyilty, is.judicial in nature, rather
”“fthan administrative, and may not be removed or revoked administras«

tively.

EEREA . From the foregoing discussion it is-to be seen that there
- exist certain fundemental differences be tween a separation by
acceptance of a resignation for the good. of .the service and o

dismissal.

4

Ee On the p;actlcal side of the matter, a great maJorlty of
the statutes which provide benefits or preferential treatment for
ex=-service personue’ do.so only for:those who hevé been honorably
“dischargede Under any such statute no. distinction is drawn be-
tween persons. who .are separated under condltlons other than honor=-
v.able and those who are dishonorably dlscharged or dlsmlssed.
Therefore, -former. ~ffizers would appear to be subject’ to the same
- treatment with respe=t to the partwcular beneflt whother ‘separated
“from the service by aeceptance of a res1gnation "for the good of

© the service" or by, dlsmlssal. ‘For example-

As to burial 'in national cemeterles, the rights of a dis=
missed efficer appear to be the same as those of an offlcer whose
'resignation. has been accepted "for the go6d of the serv1ce (41
Stqt. 552 24 Ve S.C 281; N.L., 1959, SeCe 974) ‘

-
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. The act of.24 February 1919 ~{ 40 Stat. 1151; MeLe, 1939,
56Cs 1476), prov1deq for the: payment of a bonus £6 all’ persons serv-
ing in’ the mllltary 9F: naval fonces of - the Unlted States during

" Pursuant to the pfonsaons-of VeteTEns‘Reg gtion Number-
ed 1 £") as set forth in secdtion. ;140 Supprment TF+t6 the Mili-
tary lawg of the Unlted States, 1989; pensions’ are’ bayable to,.
among others, certaln honorably dlseharged.personnel9-““

_ Persons who in: time of war;haye served honorably as of=
flcers of the - Army and whose most ropent- servide Was te“mlnated by
an honorable diseharge,; myustgr -out; - or resignatisn’ arg” Sthorized
by sectlon 125, of the Netional:Defensa: Attt to- wear-upon sccasions

of ceremony the unlform of the hlghest grade they have gld in the
serv1ce., P ; cad : S

+ s » -t

"Meﬁbenship in certain veterans! organizations is restric=-
ted to persons "who served honorably“ (Veterans of Foreign qus,
49 Sta@. 13915 36 UeSiCwm 115) -Although mo such requﬂrement
“appears in the. act auwthordzing formation of the” Amerlcan Leglon
(a1’ Staits 2853 36 UsSeCo 45), it is.understood that the by~ldws of
":3thdt organlzatlon make an honorable discharge a requlrement for
“mémbership therein, et REsts
o . Bection B of the:Selective Training and Servnce Act of
1940 (54 State, 8903 5Q UsSulynApps: 308) providés for. certnlh réem=
'ployment beneflts for. any: perddon who, upomn: sepqratlon frdm the
service, has received a certificate certifying to the” satlsfnctory
termlnotlon of his services (Certlficote of Serv1ce, AR 545-500
;118 Jul; 1943, as ohanged) poon whdm L DR
e A The Dlrector of Selectlve Service is chilrged by ‘subsec-
'”tlon eé of the’ Selective Training'and Service Act-iof«I940 (54_m
__Stat. 891; 50. UsSeCe -Apps 308 )iwith the- duty of- estnbllshlng a
Personnel Dmv1slon “to.render.aid in the replqcement in their ,
l'former p031taons ofy or in securxng ‘positions for members of the

. ;reserye -compenents. of ‘the ‘lind and naval forces of" the Un;ted

"'Stqtes who hove’ satlsfaotorlly completed any perlod of actlve duty,
and persons who have wutisfactordily -completed any’perlod of their
tralnlng and serv1ce under thls Act"

N e L".,
o - 1 LEET e AT e i

T
LY

Any perison ”Who hog . been dlschqrged from the Army, Navy,
Mﬁrine Corps, or CoastGuard with a form of dlsch(rge certlf;cate
other than honoreble" ds plﬁced in S6 loctive” Servida Class IV-F as
being morally unfit (sec. 622461, Selective Service Regulations)e
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. . Honorably discharged’soldiers,” sallorswand marines. are:
entltled to have 5. points® a8dbd €6 their emrned- ratlng in exemin-
ations for entranceé- into’ the OlaSSlfled Clv11 Serv1ce (C1v11 Serv—
ice Regulatlons, Rule VI) ' - 8 T

: "Out—patlent" care’ is made avallable ;pursuant to section
6 of the act of 20 March 1933; as amended, infra, and Voterans.
Regulation Numbered 7(a)~by'WHioh the Administrator -of Veterafis:
Affairs is authorized. to furnish to honorably discharged vetéirans
of any war and to men honorably: discharged for disabilities imncur-
red in line of duty such medical, surgical.and dental services as
may be reasonably. necessary for dlseases or. 1n3urles 1ncurred or
-aggravated in-line of duty.» ' ' S 2

7 e Althouvh, as indlcated above, most of the statuteg<con~
ferring benefits make no distinction betwsen officers who are dis=-
missed and those who are separated "under conditions other than
honorable", such is not true in all pasess . Following are -three .

, instances in which dismissal by sentence of court-martial would "
deprive an officer .of benefits to which one.separated from theé

- service by acceptance 6f his res1gnat10n "for the goed of the serva
ice" mlght be entitled. : S s

The act of 2 Mar. 1901 (Sl Suat. 902; 10 U'S C 751, sub-
pare lo, AR: 35-4820 19 Sep 1942), prov1des in part' -

" x x That hereafter«iwhen an offlcer"shall be
discharged from the service, except by way of punish-
~'ment for an offense, he shall réceive for travel allelv=
"ances from the place ‘of his dlscharge to the place’ of . o
his residence at the time of his app01ntment or to the “;"“ B
place of his original muster into the service four o
cents per. mlle * Kok, "

It is now well‘rSCOgnlzed'that an officer’ separated from the serve
.~ ice is-eéntitled. to this payment unless his SeparatiOn from the
service was imposéd upon him by judgment of a court-as punishment
for an offense (MSs» Comp. Gen. A-16389, 3 Dec 1926; SPJGA 1943/’
7113, 22 May 1943; SPJGA’ 1945/7264 26 May 1943; SPJGA 1945/15735
28 Sep 1943) Clearly an ‘officer whose resignation is &ccepted
"for: the good of* the service! would be entitled ‘o this’ travel pay,-
whereas" an offlcer dlsmlsSed upon conv1ct10n of an offense'would
note - .

e S

Domlclllary care and medlcal aﬂd hosoltal treatment are
prov1ded by ‘séction B of the hct of 20 March 1933, &s amended (48
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VS tRte 97 48 Stath’ 301 48 Stats 525; 49 Stath F293 38 UldS.Ce 706;
i Medve 4 19395 sec. 1147), for lamy. veteran.of any war who was not
= i3 i'shonorably -dischariged™,ias weikl as cartain obher mentioned ex-
service persomnels The Veterans Administration (Mr..Chandler)
has advised informally that an independent determination of whet-
:ﬁfher'mhe'saparatidn‘WES“dishonorable'is‘made in-gages involving an
his .type” of ‘cane by an officer whe was! séparated
Hf'rom‘the Bérwlce’by at'resignation "for the géod of the -sdrvice".
FE “thus app & BHat guch 4- separatlon may or may net résultiin
[ ’Eaffing ‘tha" 1nd1v1dua1.concerned from’ such” treqtment dependlng
3 "qpon ‘the {falets’ pecullﬂr ‘6 his casee It ‘should %lso be rmotéd that
T EHE el Sneld ‘bee fits ‘Hre funished Hn 1ccordance ‘with an' order of
preference sset forth by Veterans Regulsatidén’ Nunfbered () and that
persons honorqbly dlscharved have the hlghest rqtlng in thnt
* })egard. Cabn _ .

-=*i& ﬁﬁiﬁléfxﬁof“the#Seoond'Whr~P0Wers‘ﬁcﬁ”(a6t?6f?274Mér
1042 ;56 S¥ate 1682, :Bulls Noe 18, WeD., 1942); prowides & simpli-
hifded ‘procadure: £or ithe naturalization 'of ‘alieons ‘serving homorably
i thearmed‘forces of the United States during ‘the predert wars
vs Thia't get wlso spseifiedlly provided that the" provi51ons “of "Title X
thereof shall not apply to any person who:during the’ presenﬁfwar
is dishonorably discharged from the military or naval forees, and
fHat, in.4ddition tolother grdunds -for retscation,  eitizenship
granted pursvant to thepravisionsof the .mentioned ‘title -way be
reveked as to any person subsequently dishonorably dlscharged
from the mllbtary or naval -forecse ... .. o T owm os
_8. An oplnlon of thls ofﬁlce dated 29 Dacomber 1942 (8PJGA
.1942/%10' [ -Bupra )g,con51dered the ~question whether g resignation
"for. :the good .of .the serVLOe e aquivqlent to. a dishonerable dis=-

charge. Lt was. thuI@ :stated. that. Dot tee

"x % * Stigma attaches both to a“fégighdtioﬁ'for
i bheigeod of -the serviee-and. to the ;dismissal er-dise: -
ooroharge of (& comniiisgboned offiver ethorcthén/homorabhlyesi
cBut atdismissal or diseharge:other. than:honerable . is »
4 aopénalsininabure; and wgrious. pupitive consequengss can.
oo and iEFequently.-do attqch\thereto. Eor; ax@mnle, when
v enanreffider s dismissed - fromtthe sgrv1ce)for cgwardlpe
ccior fraud,sthe i erimey punishment, . name .and., plaqe of. abode
;of fhe  delinguent:shall., be, ;published.. 1n the qewspapers
and about the camp and in the state frem which thev”“
offender came or where he usually resides; and after
oo sueh puollcatlan if.shall be scandalous: for an officer
;.%o asspeiate, with h;mcgpage 85, Mnnual for Courts—ﬂartlal
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1928)¢ - No such pénal consequences attach to a resig-
nation for the good of the service, other than the
odium inevitably associated therewith"

9¢ In wview of all of the foregoing considerations, it appears
that there are substantial differences, in both theory and prac=
tice, between a separation from the service by acceptance of a
resignation "for the geod of the service" and a separation accomp-
lished by dismissal. The latter being equivalent to a dishonorable
discharge, it follows that acceptance of a resignation "for the
good of the service" is not equivalent to a dishonorable discharge.

Irvin Schindler,
Colone 1, JehA «GoD oy
Chief of Military Affairs Divisione
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SPJGA 342 May 28, 1942
MEMORANDUM for The Judge Advocate General.
Subject: Enlistmentse

l. By disposition form (AG 22,8 (5=-22=-42)EA) dated May 22,
1942, opinion was requested whether the facts set out in the four
inclosad basic letters with indorsements thercen from the 201 files
of Harold Leroy Muncie, 15084853; Dorman Howard Birthwright,
15084691; Virgil Ce Rinehardt, 15084205; and ilartin Garber,
15085528, constitubasd valid snlistmentse

2s In each case, it appears that the man concerned voluntarily
presented himself at a recruiting station at Fort Benjamin Harrison,
Indians, and completed «ll necessary enlistmont papers, including
the signing of the printed form of oath on WeDe AsGeOe Form Hoe 22
It further appeers that each of the four men changed his mind about
enlisting and, after obtuining permission from inexpsrienced pzre
sermel at the recruiting office, desparted, without having had the
oath of enlistment administered to him., The fact of ths departure
of none of the msn was communicated to the rescruiting officer. In
gach of the four cascs en indorsement of Tha Adjutant Gensral
states that the enlistment record is complete throughouts t is
therefore assumsd that the certificate of ths recruiting officer
te the effect that ths oath was sworn to is also completece Mo direct
explanation of this indicated error is made, but it is possible that
the recruiting officer signed the certificate under a mistaken be-
lief thet *the men concernsd were included with others to whom he
had administered the oathe The reason for the departure of tha men
concernsd 1s belisved by the recruiting officer to have been the
lack of o vacsncy in the desired branche.

3¢ It is well settled that an enlistment is accomplished by
executing the contract of enlistment and teking the oath of enlist-
ment (JiG 342, Dece 31, 1940; ide Apre 25, 1941; JAG 220.451, ey
14, 1941)s Conversely, under The circumstances presented in these
casss, the failure to take the oath of enlisztment prevents ths con-
sunmation of a formal snlistment.

4¢ It is therefore rscommended that these papers be raturnsd
to The Adjutant General, by disposition form entry, prepzred for
the signature of the Chief of Division, stating:

As a formal enlistiment is not completed until the sppli-
cant takes the oath of enlistment, it is the opinion of this
office that no valid enlistnent was accomnlished in any of the
four cases subnitbede.

Ce Be llickelwait,
Colonsl, J.ieGeDo,
Chief of Military Affairs Divisiona
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Military Affairs
SPIG 220.451 April 2, 1942

o

- MEMORANDUM fer The Judge Advocate Generale

Subject: Accomplishment of enlistment in the tase of
eniel Edward Fisk, ) T

1, By first indorsement (4G 201 Fisk, Dan (12-10-41)3R)

dsted February 2, 1942, a letter from the Cormanding Officer, Mof-
‘fett Field, California, dated November 27, 1941, together with in-
closurés, was referved for opinion whether en listment was ‘accomp-
lished in th> case «f Danield HEdward Fisk. By 'second indorsement
(JAG 220,457, Feb. 13, 1342) this office returned the papers to The
Adgutant General Tor further information as indicated in, paragraph
3 'cf that indorsement, Further information has 'been supplied in
the fifth end sixth indersements as recuested by this c¢ffice and
the “riginal papers with additions thersto have agein been referred
to this office by the seventh indorsericnt of The Adjutant General,

dated slarch 4“ 1GE2,

2, AFtsr exeminaticn of the papers in reference, the factual
situation with respect to Fisk may te stated as follows: Prior to
Octoher 31, 1% Alg there hod been negotiatinns between Fisk, a2 grade-
ucte of the Univircw ty of San Francisco and center on the All-Coast
footba}l teamﬂ egrd ¢fficers and enlisted per sennel of the Air Corps
at Meffett Mield, with reference to his enlisting in the Air Corps
and meking epplicction to become a flying cadet (6th Ind; Incle L)
On Oclober 30; 1941, Secand Lieutenant Robert L. Agnew, Lir Corps,
was eppcinted sudnary o urt-nartial for the purpoese of administering
oaths (Incl. 16), Lieutenant Agnew left Moffett Field by airplane
for Salt Lake City, Uteh, on the morning of October 31, 1941, under
instructions tohive Fisk enlisted and examined at the Salt Lake
Airdroze and to return with Fisk to Maffett Field (Incl. 2), =x chesk
of the recruiting records at air Base Headguarters, Fori Douglas,
Utah, Rsception Center, and Recruiting Office, Salt Lake City, and
the Salt Lake Airdrome has not revealed any record of Fisk being
enlisted or exasined (Incl. 2). 4n aircraft clearance report of
the Salt Lake A;rpbrt,“daucd November 1, 1941, shows Fisk as a
privete and occupant of the plane with Lleutenbu hgnew (Incle 5).
4 canceled aircreft clearance report of Stockton Field, California,
dated Noverber 1, 1941, designates Fisk as "DeFisk" (Incle 7)s The
. morning report of the .ir Corps advanced Flying School, Stockten.
~ Field, shous that on November 1, 1941, at 1:10 p.m., omeenlisted
man from Moffett Field wasattached for'rqtlons and gquarters’
only and that on NOVEmbvr 2, 1941, 2t 9315 @.x., the enlisted man
_,depurtbd (Incl. 13), s ’‘shown by aerqut clearance repcrt of
Stockton Ficld, Lisutenant agnew with "Fisk, Bill Pvt." deperted
Lo.on hovenocr 4,'¢/4¢, at 9315 aaite, from that field (Incls, 11, 12).
4s a result of a ‘plane crash about 9:55 u.mn,LNdember 2, 1941,
near Niles Canyen, California, Licutenant isgnew éhd_FiSk were both
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killed, On the assumption that Fick's enlistment had been accom-
plished, his remains were handled in accordance with Lrmy Regula-

tions (Incle 1 & 206)s

3. At the time of enlistment a soldisr is recuired te take
the oath of enlistment, which may be teken before any officer (act
June 4, 1920, 4l Stat. 80%; 10 U,S.Ce 1581)e . "411 recruiting
officers will be au001ntcd summary courts martial® (par. 5, &R
600- 750, Apr. 10, 1/39) As summary court-martial, Lieutenant
agnew would have been authorized to administer thé eath of enlist-
mente sHlthough the: is no direct evidence that the ocath was ad-
ministered,; in any event the taking of the oath is not essential

to a constructive enlistuent (Dig. Op. J&G, 1912-30, sec. 348).

Lo This office has heéeld that an individual was constructively
enlisted foer military service and became legally a membor of the
military establisiment not: 1thotgna1ng the Tact that he was neither
regularly enlisted nor diafted into the military service when he
was carricd a8 a m.mber of a corrl.n.anu.J voluntarily submitted to
military authority. performmed duty, received pay or allowances
and the Govornment cxercised militery authority over his person
(JaG 342, July 2, 1921; JiG 2200451, Dece 3, 1529)e It has long
been the view that enlisiments should be comstrucd pursuent to the
princizles of contract law (JaC 342, July 2, 1921), ZFrom the infor-
mation discloszd, 1t is clear that Fisk intended to enlist in the
Air Corps and likewise thet the militery authorities at Moffett
Field intended %o enlist him. That there was a meeting of the minds
sufficient to sustain a contract of enlistment is indicated by the
attending circumstances, especially when considered in ® nnection
with the subsequent acts of the man. As an bccapant of the air-
plane cparated by Lieutenesnt Agnew, he was subject to military
authority and control of an officer of the Army and on the efficial
records perteining to the flight was carried as a private in the
Lrmy., Likewise, hc appesrs to have received rations and qua rters
at Stockton Field as an enlisted men from Moffett Field and during
such period was nscessarily subject to military controle Although
the morning report, referred to above, does not disclose the name
of the enlisted man, it cen be ressonably assumed from thé other
informetion that Fisk was the person referred to in the repcrt.

’ Wlthouu further cou51aeratﬂon cf the presumpt;on that Lieutenant
Agnew was aciing in the proper discharge of his orders and duty,
obeyed orders and mdde true repdrts and entries as to the mllltary
status of Fisk, it may . reasonably be conciuded that Fisk was on
November 1, 1941, constructively enlisted in the military service
of ‘the Unltbd Statés, that bejng the date when he left the Salt
Lake Airport in the airplane orersted by Lieutenant hgnew and at
tHe - twnw af tne Iaua] accldent was a ‘private in the Unlted Statec

_Armyo
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5a It is, therefore, recommended that these papers be returned

to The .djutant General by eighth indorsement prepared for the sig-
nature of the Chief of Divisien, stating:

It is the cpinion of this office that, although the enlist-
ment of Daniel Edward Fisk was net regularly and formally
accomplished, on the basis of the information disclosed in the
inclosed papers, he became legally a member of the military
establishment by constructive enlistment on November 1, 19/l,

C. B:Mickelwait,
Colonely JesoGoDoy
Chief of Division.

The foregoiang mcmowenduam having been approved by authority of The
Judge «dvocate Genrral, zction was tnken as therein recommended,
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SPICGL 325634 July 18, 1942

MEMORANDUM fer Th. Judge advocate General,

Subject: Status of enlisted man discharged, not honorably,
for convietion by civil court and recalled to dutye.

1, By disposition form (4G 201 Gosney, George E. (6-18-42)i.)
dated July L, 1942, the inclosed papers which relate teo Privatec
George Es Gosney, 20633177, who was recalled to active duty after
being discharged on October 6, 1941, not honorably, by reason of
conviction by civil court ¢f using an automobile without owner's
consent, were referred for remark and recommendation.

2o The file shows that this soldier enlisted in the National
Guard of the State of Michigan on Junc 19, 1940, and was inducted
into Federal servicey October 5,'1940, frem which enlistment he was
issued a Dischorge Certificate, WeDo, +:sGeOo Form Moo 56, at Camp
Livingston, Iouisiana. The discharge, not honorable, from service
was ordered by reason cf conviction ard sentence of thirty days in
jail by a civil court in September 15.1, at islexandria, Iouisiana,
for the offense of using en automebilc without the owner's consent.
This soldier was reccalled to aective duty on February 5, 1942, under
the provisions 6f “he war Depcrtment's letter (LG 220,31 ERC (12~
18-42)EL) dated Deocmber 23, 1941, directing recall to active duty
of certain enlistsd men of reserve components,-including National
Guard, who had besn released from cctive duty. He was on March 3,
1942, reported to he stationed with the 125th Infantry, at Fomona,
California, cond is now serving in Company B, 754th Militery Police
Battalion, Camp San Luis Obispo, California,.

3e The legel effect of the discharge granted was to separate
the soldier from the military scrvice and make him a civilien (JaG
22048, suge 17, 1918, Op, JAG, 1918, pe 677)e His rccall to active
duty was unauthorized because the discharge termincted his liability
for military service under the enlistment (JaG 342,06, Feb. 25,
1942, po 21)s Without being formally enlisted or drafted into the
military service one may be constructively or impliedly enlisted
where he tenders his services and voluntarily submits to military
authority, is accepted and carried as a member of a commend, por=
forms military duties as a soldier and receives pay and allowances
(JaG 342, July 2, 1921; J&G 220,451, Dec. 3, 1929; 3PIG 220,451,
april 2, 1942; SPJGL 220.451, July 16, 1942)., Even where the ser-
vice was not voluntarily tendered, but erroncously ordered, the
acguiescence in the order, the ssrving s a soldier and the receiv-
ing of pay and allowances have been held to effect a constructive
enlistment (JAG 220,6, May 7, 1918, Opo JuG 1918, pe 336; Jiad
Ce2293, June 1896, Dige Op. JaG 1912, pe 603, li3¢).
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Le It may be concluded from the foregoing authorities that
the discharge ef this soldieér terminated his lizbility for military
service under the original enlistweunt and that the order recalling
him to active duty was unauthorizede However, his compliance with
the order to active duty and his acquiescence therein, assumed from
the absence of any objection, and his performance of military duties
and receipt of pay and allowances for five months may reasonably
be held to be such a meeting of the minds as to effect a construc-~
tive enlistmente )

5. It is, therefore, recomﬁended that the inclosed papers be
returned to The .«.djutant General, by disposition ferm entry, pre-
pared for the sigrature of the scting Chief cf Division, stating:

It is the opinion of this office that the discharge of
Private George Ee Cosney, 20633177, terminated his liability
for military secrvice under his original enlistment and that
his recall to active duty was unauthorized. However, by com-
plying with «:d acquiecscing in the order to active duty, and
by his perforiionce of military duties and rceceipt of pay and
allowances for five months, he may properly be regarded as
having been constructively enlisteds It is recommended that
if the soldier so desires he be discharged from the service
for the conveaienee of the Government. However, there is no
legal objection to his retention in the service in the event
he does not desire a dischargee

Charles W, West,
Colonel M JeiraGeDo ’
acting Chief of Military .4ffairs Divisiomne
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| SPJGA 1943/19499 | N 3 January 1944

MEMORANDUM for The Judge Advocate Generals

Subject: Discharge of minor under eighteen years of age
e notwithstanding prior wrltten oonsent of head
of famlly to enlistment,

1. By 1et er dated 21. December 1943, from Major Harry L. Logan,
Jr., JAGD, Staff Judge Advocate, Headquarters 99th Infantry Division,
APO 449, Camp Maxey, Texas, opinion was requested whether a soldier,
now under eighteen years of age, may be dlscharged upon appllcatlon of

sent to his enlistment. a.h

2+ The basic letter discloses that Private Arthur (NMI) 'Miller,
14151598, Headquérters Company, 394th Infantry, enlisted 12 November
1942, with. the written eonsent of his mother, statlng in- his applica«
tion that he was eighteen years of age, although he was in fact only
fifteen years of age. The mother has now made reguest for the soldier's
'dlscharge under the provisions of section IV, Army Regulations 615-360,
"26 November 1942,  attaching to. her appllcatlon a certlflcate show1ng
Private Miller to have been born 11 March 1927,

3¢ The -pertinent provision of the act of 30 June 1921 (42 State
74; 10 U.S.Cs 653a), set.forth in .subparagraph 51a, Army Regulatlons
615-360, 26 November 1942, reads as follews: . ..

" "x % % The Secretary .of War shall dlscharge from ‘the
military service with pay and with the form of dlscharge
certificate to which the service of each, after enlist-

" ‘ment; shall entitle him, all enlisted men under the age
of sighteen on the appllcatlon of soither of their pqrents
or 1ega1 guardlan. * & %!

The act of 12 February 1925 (45 Stat. 896- 1o U s c. ees) prov1des in

part: ,' A T Tt
“Upon the presentatlon of satlsfactory eovidénce: as
to hig” age and upon appllcatlon for dlscnarge by his -
parent’ orguardian presented- to thé’ Secrerary 8fiWar
‘withinisix”"months after the date of’ hls onllstwent, any
‘man enlisted after July 1, 1925, in, “thé Army undetr
twenty—one years of age who has enllstod'w1thout the -
written consent of his parent or guardlan, if any, shall
be dlscharged with the form of discharge certificate ‘and

TLUFY
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"the trawvel and other allowances to which his service after
enlistment shall entitle him,"

Paragraph 32 of Army Regulations 615-360, 26 Novembsr 1942, under the
heading "Application of laws" provides, in part, as follows:

"be If the father is alive and has not lost control
by judgment of a court, appointment of a guardian, deser-
tion of family, or waiver, the consent of the mother for
the enlistment, or induction in case of a selectee, of the
enlisted man does not prevent discharge upon application -

* Dby the father, nor does application by the mother for -
discharge have any effect if the father has consented to
enlistment, or induction in case of a selectec.

"ee If the mother is alive a stepfather has no right
to censent to enlistment or to apply for discharge unless -

N he has. adopted the minor or been appointed guardian.
' “* *
"e. Written consent of a parent or guardian given
after enllstmept or induction in case of a selectee,; is
binding.' ’

Section 5(i) added to the act of 16 September 1940 by section 4, act
of 13 November 1942 (56 Stat. 1019; M.L. 1939, Sup. II, sec. 2225-5(i))
prov1des.

"Notwiths'tanding any other provisions of law, no per=
son between the ages of eighteen and twenty-one shall be
discharged from service in the land or naval forces of the
United States while this Act is in effect because such
person entered such service without the consent of his
parent or guardian."

4., After presenting the facts involved, the basic communication
states: '

"2, It would seem that under the provisions of 10
USC 653a, as long as the soldier is under eighteen years
of age he may be discharged regardless of the fact that
at the time of his enlistment he presented the written
consent of the head of his family. Paragraphs 322}.3’.£’
of AR 615=360 by implication suggest that prior written
consent of the head of the family would preclude discharge,
- however, in my opinion such paragraphs are a carry over
from 10 USC 653 and in so far as they cover prior consent
as precluding discharge are inopsrative due to section 51
added to Act of September 16, 1940 by section &, Act of
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-hovember 13, 1942 (56 Statute 1019); Supplement II te
Mll;tary'Laws of the United States, section 2225(51).
"3, In short, in my opinion:
a. The rule formerly was that all minors under
eighteen ygérs of age might be discharged regardless of
" prior consent of head of the family to the enlistment;
that minors between eighteen and twenty-one could be dis- |
‘charged if application made by head of the family within
six months following enlistment and if head of the family
had not consented to the enlistmente -
be The rule now is that only minors under the
age of eighteen may be discharged for minority, but- that.
such discharge is in order.regardless of the prior con-
sent of the head of the family."

The opinion of Major Logan that a minor soldier.under_thé age
of eighteen may be discharged upon application of either of his parents,
notwithstanding a prior written consent by such parent appears to be a
corrgct statement of the law at the present time. The act of 30 June
1921, supra, is expressly applicable to enlisted men under eighteen
years of ages It is mandatory in its directions and contains no refer-
ence to consent or nonconssnt to enlistment by .the parent-applicante.
The mentioned act was not supsrseded by the act of 12 February 1925,
supra (JAG 01043, 20 Oct 1930, p. 6l JAG 30043, 27 Jul 1925; id.,

12 Tay 1927). lhn provisions of subparagraphs 32b, ¢, and €5 Army
Regulations 615-360, supra, were apparently 1ntended “to implement the
act of 12 February 1925, s supra, and should not be construed to impli-
edly preclude discharge under the act of 30 June 1921, supra, where
there is prior written consent to the illegal enlistmente Section 4
of the act of 13 November 1942, supra, now prohibits the discharge of
persons between the ages of eig htecn and twenty=-nne based .on noncon-
sent of the parent or guardian, and renders inoperative the provisions
of the act of 12 February 1925, supra, while the Selective Training and
Service Act of 1940, as amended, is in effects This office has pre=-
viously expressed. the opinion that there is no legal objection by rea-
son of the mentioned act of 13 November 1942, to the discharge of
minors under the provisiens of the act of 30 June 1921, supra (SPJGA

1942/5712 4 Dec 1942).

There was recently referred to this office (AG 220.8 (25 Nov
43) PE-A), for concurrence and comment, a proposed revision of Army
Regulations 615-360, 26 November 1942, as changed. As the revision
was approved by this office (SPJGA 1945/17250 13 Dec 45), subparagraph
32b of those regulations will be smsnded to omit all reference to cons
sent of the parent or guardian and subparagraphs 82c and o will be
stricken oute It thorefore appears that the ox1st1ng aﬂblgulty which
occasioned this inquiry will be removed,
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Thi; office was advised informally by the Enlisted Branch,
Office of The Adjutant Gencral (Lt. Col. Williams) that it is the es-
tablished policy of the War Department to approve applications for dis-
charge of enlisted men under eighteen yecars of age, notwithstanding
prior consent of the parent:or guardian and that office is in full ac-
cord with the views expressed hereins ’

5 It is therefore recommended that reply be made to Major Harry
- Lo Logan, Staff Judge Advocate, Headquarters 99th Infantry Division,
APO 449, Camp Maxey, Texas, by letter, prepared for the signature of
the Chief of Divisien, stating:

Your letter of 21 December 1943, addressed to The Judge Ad-
vocate General, in which you inquire as to the propriety of order-
ing the discharge of an enlistcd man under cighteen years of age,
upon application of his mother, notwithstanding her prior written
consent $0 his enlistment, has been referred to this division forx
reply.

This office concurs in the visws expressed by you in para=-
graph three of your letter and is of the opinion that under the
facts as set forth the discharge of Private Miller may properly
be ordsreds Informal inquiry at the O0ffice of The Adjutant
"General discloses that the existing policy of the War Department
is to approve applications for the discharge of enlisted men whe
are under cighteen yoars of age, notwithstanding the fact that
their parents or guardians may have conscnted to enlistment.

There is presently being considered in the War Department a
proposed revision of Army Regulations 615-360 which will, it is
believed, among other things, clarify the ambiguity with which
you arc now conccernedo.

Irvin Sehindler,
COlonf)l, J-AoGoDo,
Chief of Military Affairs Divisions
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! S S ... . November 4, 1942
' SPUGA 1942/5148 . Co e TR
(3700093) SR N S

MEMORABDUMJer‘TBé Judgé Advocate General.

Subject: Jurisdietion of military police over
selectees while traveling.

-~ 1, By:informal action sheet (SPAAM 250.1) dated October 24,
1942, there was referred for corment s letber from the Chisf, Or-
“ganization Branch, Liilitary Pélice Division,  Office of The Provost
Marshel General, dated: October 22, 1942, reéquesting information as
to the authority and jurisdiction of military police on trains over
sslactive ssrvice men en route from draft board assembly point te
1nductlon center and also from 1nductlon center to reception center.

2, The cuties of the milita ry police in 0ivil communities are
deflineated in parezraph 6(10)b(1), Fasic Field Menual 29-5, December
8, 1941, in pertinsnt part as follows: '

‘"To assist the civil police by maintaining order
“ameng militery Dﬁrsonnel by minimizing difficultie

Cbatwesen militlary persomnel &nd civ rilians, and by en= B
foreing observation of. civil 1aws and ordinsnces by
military per: oxgelu

It will be no +ﬂd that these duties are all wi th respect
o ‘militery p*rsonJvl. This office has made the following comment

(JAu_SOO,?,_Nov. 19, 1905) with regard to the‘aut“orlty of military"
" poliece over civilfans. ' o

"(a) THe military police, as the term implies, are
‘d part of the Army, and their authorlty over persons not
subject to.mlllbar§ law or martial rule-is no greater
‘than that of any other member of the military forces."

However, it must be remembered that all persons, including

‘menbers of -the’ m¢11uQrJ establishment have a Tegel right to arrest

. persons caughu in the act of commluLlﬁg or a*tenptlng to conmlt a
-'ZPelonv or a hisdemeanor ‘amounting to a breach of tne peace (pare 4d,
! AR 600355, July- 17, 1942), Consideration of the foregoing rules
leads to the conclusion that the jurisdiction and authority of the
military police in civil communiti es, which are not under martial
":law;Jislrcatrlcted to nilitary personnol cXcept ‘that they may arrest
- & perpetrator caught 1n the act of comW1tt1n0 or attefbtlng to
‘commiit & felony or misdemeanor mountlng to a-breach of the peace
regardless of military status. ‘Under the same ‘princ¢iple they may
properly wzrn persons believed to be contemplating such offenses
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against the commission thereofs. This rule appears applicable te
military police assigned to duty on civilian trainse

3s As to the status of selective service men prior to actual
induction at an Army induction ceunter, the Comptroller General
(20 CoGe 772=774) has said the following:

"Unlike the Selsctive Service System created and

administered under the act of May 18, 1917, 4C Stat. 77,
“and the regul-tions promulgeted in pursuance thereof,
under which each men in respoct of whom notice to report
hed been posted or mailed 'shall be in. the military
service of the dhlued States?! from the time specified
for rnport:mm to the local boaord for military duty

(sce 26 Compe Deco 288) the present selective training
and service act fixes the time when the status of the
selectee is changed from civilian to military as the
date of induction woich is defor+red until he 1s accepted
by the lend cr naval foreces. Frior to inductlion for
training and scrvice he is not entitled to the benefits
provided by section 3 (&) of the sct, 54 Stat. 886,

and is not subject to the jurisdiction of military
courts marsial under section 11, 54 Stat. 894. * * "

In view of their civil status prior to induction into the
Army at an inductica conter it appsars that the jurisdiction and
authority «f the military police over selective service personnel
trave.ing by rail from a draft board assembly point to an induction
center is limited t» that of ony citizen, who is-authorized to
arrest persons only where such persons are caught in the act of
comnitting or attempting to commit a felony or misdemeanor amounting
te a breach of the peace, A selective serviceman en route to a ree
~ception econter after induction at an induction center is a member
-+, of the military establishment and hence -subject to the jurisdiction
and suthority of the military palice to the same extent as other
military personncle.

_ 4,' It is thereforc recommended that this letter be transmitied
to the Chief, Orgenization Brench, Military Police Division, Office
of The Provost Marshal General (mhrouwh Chief of Administrative
:SberCOS, SOS) by first 1naorseﬁent ornoar >d for -the signature of
the' Chicf of D1v 51on, utﬂtlng. ' : '

oubJect to such further rosbrlctlons, df ‘any, as shall
have been 1nposed by competent orders or regulations, the
aufhorlty and Jurludloﬁlon of mllltqry pollce over:selective

serv1co ren on truln
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2o En route from draft board assembly point to in-
duction center is limited to that of any member of the military
establishment or any civilian, which is to warn any such selece
tive service man believed to be contemplating the commission o
a felony or a misdemeanor amounting to a breach of the pseace
against the commission thersof, and to arrest such a selective
service man only if detected in the act of committing or
attempting to commit such an offense; and,

be En route from induction center to reception
contor is the same as that which may be exerclsed over other
militery persornela

Charles We West,
- Colonel, JaAsGoDa,
Chief of Military Affairs Divisione
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SPJGA -1943/11007 ' 31 July 1943

MEMORANDUM for The Judge Advocate General,
Subjects Antedating inductionas

l. By wrapper indorsement (SPX 201 Thomas, Henry (14 Jul 43)
PR-I) dated 23 July 1943, there was referred for remark and recom-
mendation & letber rddressed to The Adjubant General, doted 14
July 1943, from the Commanding Officer, Headquarters 1229th Recep=-
tion Center, Fort Dix, New Jersey, through the Commanding General,
Second Service Command, AcSeFe, Porsonnel Division, 50 Broadway,
New York, .New York, roquesting that authority be granted to effect
the induction of Henry Themss, colored, now held at Fort Dix and
to antedate that induction to 23 Doceroer 1942, under authority of
paragraph 242, Army Reguletions 600-750, 30 bupte1ber 1942, with
1 Januery 1943, as the effective date cf orders to active dutys
The latter offlcerJ by first indorsement to The Adjutant General
(SPKKE Thomas, Henry n.), dated 15 July 1943, recommended that the
requested authority be grantede

. 2¢ The besic letter discloses in portinent part that Henry
Themas of Brooklyn, Now York, whe had not completed: induction
processing upon being excmined on 23 December 1942, at Grand
Central Palacc, New York, Neéw York, erromsously reported for ship-
ment to Fort Dix ca 1 January 1943, His name not appearing on the
list of those scheduled for shipment, it was assumed at the induc-
tion station that he had becer categorized with the probable vener-
eal disease cascs ond he was sont to the Station Hospital for
treatmente Examinntion disclosed he was not a venereal case and
on 11 February 1943, he was discharged to duty with the Reception
Centere Inquiry of the Scoond Service Command revealed that =
Henry Andrew Thomas (1S), ASN 32682553, had becn inducted on 12
December 1942, from Local Beard 47, New York, New Yorks Further
inquiry revealed that Local Beard Noe 195, Brooklyn, New York,
hod recorded that Henry (WMI) Themas had reported for induction
23 December 1942; that ho was classificd "Administrative reject"
for not having compléted induetion procedure and his name had not
appeared on special orders transferring him to thé Enlisted
Rescrvo or assigning him to sctive duty at Fort Dixe On the
assumption that Henry Thomas was in fact 2 nember of the armed
forces, in compliance with a War Department directive that all
“men hold over thirty (30) days must be paid, partisl pay totalling
one hundred twenty dollars. (WIZO) has beocn mede to him on two
oceasionse He has performed full military duty from the time of
arrival at the 1229th Reception Center and it is recommended by
his commanding officer thot full pay and allowancﬂs be made retro-
active to "23 Decomber 1942".
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3 Pgrqgrqph 24, Army Rogulations 800=750, 30 September 1942,
providess .

"Date of-enlistment; antedating enlistmentse--
aeo Generalo.--Except as hor01nﬂfter set forth, the
dnte upon which the:enlistment. or roenllstrpnt of an

~ enlisted man is completed by administering the orth
s the -date of enlistment ond it must be shown on the
-enllstment record- above the 51gn“ture of the officer
- who administers” the. onthe Wo enlistmont will be anto-
dqtod without prior approval by the War Departmente -
_ Under no clrcunsthhces will an onllstmﬂnt bo- post—
- dateda - : .
"ba 'Excpptionsu——'Whun the enlistment or rcen-
;llstmunt of an onllsted man is dulﬂyed through no
fadlt of’ the snlisted’ man, But for the convenience
of the Govornmeont, and it appears that the enlisted
man has a well founded claim to have a‘priorfdate
rccordcd as the date of enlistment, o full report of
all the facts, with reoommendations, will be madc to.
The Adjutant Gonerals"

. 4, The Soloutlvo Tralnlng and ‘Service Aet of 19Ao (54 Stats
885 50 UeSeCe 301, et SDq.), contalns no - prov1s10n which expressly
stlpulﬂtos any moment at which a selectee is to be regarded as
~having been inductade Inductlon is conplotﬂdx ben“rqlly speaking,
upon full accoptance of the. 1udividua1 by the Goverrment (JiG
327436, 6 Jun 4l)e By way of enalogy (Dlgo Ope JA4G 1912—ﬂo, 56Ce
467) it hns been hold thats

"pn enllstmﬁnt in the military sesvice of the.
United States may te construct1v01y effected by op-
eration of law whon a person othiorwise qucllp¢ed to
enlist tcndnrs his scrviccs. and vhe Governmmeat
accepts them without conclulon,_ﬂven though no. oath
of allegiance is takere The' performance.of full.
nilitary duty:as a soldicr under such 01rcumstancos
may bo blnolng«qs an 1mﬁllOQ contrﬂct of Gnllstmonto

Althuuvh ‘the quotod rOﬂulqtlans and Lno mentlonod oplnlon relate
to porsons who have enlisted. in thb Aimy5 the s+ atus-of a sclectoe,
oncc ho enters upon military dutlnsp is l@Gntlc”lq for the purpose
”hero 1nv@1vcd, Wlth that of a porson whﬁ has enllstodo ‘

In the v"ﬁsent case the SOl“lOr‘S comanﬂing officer
recommends that he be consldured as. entltled to pay from 23
Docember 1942e Thore 1s. no+h1nf 1n the fllc “to 1nﬁlcmte th“

Voo
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Thomas assumcd a military status or performed any military dutics
until 1 January 1943, but from that datc he has performed such
militerydutics and, as of that datc, may properly be rogarded as
coming within the principle set out in the mentioned regulation
and the above-quoted opinione It follows therefore that there was
a constructive induction of Thomas as of 1 January 1943; that

there is no legal objection to antedating his induction to that
dates and that he is entitled to pay end allowances from that datee

5o It is therefore recommended that these papers be returned
to The:Adjutant Gsneral by second wrapper indorsement, prepared
for the signature of the Chief of Division, stating:

Although it is recommended by the commanding officer

of Henry Thomas that he be considered as having been induc-
ted on 23 December 1942, and entitled to pay end allowances
from thet date, there is nothing in the file to indicate that
Tromas wussumed a military status cr performed any military
duties wntil 1 Januvary 1943« There was, however, a construce
tive induction as of the date last mentioned and there is no
legal objecti.n to completing his record so as to show in-
duction as of 1 January 1943, from which date he is entitled
to full pay and allowancese It is recommended that action

be taken in accordance with the views above expreossede

Charles We West,
Colonel, JeheGeDo,
Chief of Military Affairs Divisione
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SPJGA 1943/3672 ~ March 12, 1943
MEMORANDUM for The Judge Advocato General,

Subjeét: Liability of Cuptqin'William‘Avery Powell,
‘ Infe, NGUS, under the Selecﬁuvc Training
. and Service Act, .

l. By informal action sheet (9011fbv@ﬂl, William Avery, Captey
Inf-NGUS/) datoed March 6, 1943, there was tyansmitted for opinion a
letteor dated Merch 3, 1940, from the Diregter, Selective Service
- Systom, requesting an opinion of this offige whether Captain Wllllam
 Avery Powe l, Infontry, National Guard of fhe United States, "in his
present status * * * is a cormissioned offigsr of the federally
recognizor cevive National Guard, as the classification term is
used in Scetion 5 (a) of the Selective Trqinwng and Sorvice Act of
1940”

Ze crording to the inclassd letber and from an examination .
of the file it appears that Capbain Powell was relieved from active
Pederal duty by paragraph 52, Spocial Orders No. 128, Headquarters
Fourth Corps Area, dated May 29, 1942, effoctive July 2, 1942; sub-
sequently “Lg¢\3f~cd for Snlectlve Service; and, as of July 24,
1942, was classiiied 1A by his loeal boards The lotter also states
that "Federsl rncognlflon has not boen withdravn by the National
Guerd I ?urbna5 end the officerts /Phptdlr Powbll‘s7'comm1531on in
the Wationel Guard of the United States is still in full force and
effect"s The records of-the Wational Guard Burecu disclose that
effective July 19, 1942, Captain Powell was transferred to the
North Carolina National Guard, Inactive, per paragraph 1, Special
Orders Noe 25, State of North Carolina, Adjutant General's Departe
ment, dated July 28, 1942, Pursuznt to the lastemsntioned orders
the Wetional Guard Bureau preparad and placed in the 201 file of
the officer concerned Form Noe 3=c NeGeBe doted nugust 1, 1942,
which reads as fol Jows.

"Tholracords of the National Guard Bureau have
beon amended to .show that the active assignment of
" William Avery Powell (0-33043 5)4§prth Carolina
National Guard, has bcen changed to
Captain, Infantry '
Inactive National Guarde ,
Pormerly Company F, 120th Infantry

"o dato from 10 July 1642
Para 1, SO 85, AG 1iele, 154Ze"

3e Section 5(z.) of tho Seloctive Training and Serviee Act of
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1940 (act Sepbe 16, 1940; 54 Stat. 8853 50 U.S.C., Apn. uOl-ols),
as amended, provides in pcrtlnent part as follows'

'"Conmlss1oned officers * # % of * % * the federally
reecognized uctlva National Guard * % % shall riot be
reguired to " be rbblsterud under socetion 2 and shall be
relieved from.llaolllty for training and serv1ce wader
,sootlon o(b). (Underscorlng supplied)

« . Section 71(&) of the Nationnl Defonse Act, as amended by
the cet of Jund 15, 1933 (48 Stat.. 157 32 UeSeCoe 4b), and section
77 of the mentionsd ﬂcts as amended by the act of Junc 1%, 1935
(49 State 351; 32 UsSeCo ]]A) prov1dp, respoctlvely, in pertinent .
part as foll@qs-

"Soce Tle * * #(a) 'National Guard! * % * means
- that poriion of the Organized Militin of the scveral
Str es, ¥ * * setive ond innctive, foderally recognized
prov ided In this Act und orgenized, armed, and
CQlepGu * % % af Federanl n‘pOns ‘and officered and
trained vndor -par hgrqoh 16, scction 8, Article I of
the Consbuitvtions.” (Underscoring sup Lllod)

- “foce 77° #* % % undsr such rogulations as the

Seeretary of ®ar may prescribe, upon tormination of
scrvice in tnﬁ gcthu National Guard, an officer of
the Wational Guard of the United States may, if he
makes application thercfor, troansfer to the inactive
Fational Guard and remain in the Mational Guard of the
United States in the same or lowor gradce * * %"
(Underscoring supplicd)

4, Rcference to the provisions of the National Defense Act
above quoted readily demonstrates that there may oxist within the
several statos both an asctive and inactive Foderclly recognized
Nntional Gunrd.  However, that portion of section 5(a) of the
Sclectivo Training and Serviece Act of 1940, supra, above quoted
exempts from registration and liability for Training and service

under the act only commissioried officers of the Federally rocog-
nized active National Guarde As tho records disclose that
Captain Powcll is a member of the Fedorally rocognized inactive
National Guard, manifestly, the officer concerned docs not come
within the purview of the above exempiions and consequently is
subject to the provisions of the Sclective Training and Service
Act of 1940, supra, requiring registration and scrvicoe

5¢ It is thorefore rocommonded that these papers be returned
to The Adjutant Genoral by informal action shee t cntry, prcpared
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for tho signaturc of the Actlng The Judge. Advocate General,
stating:

The rcecords.of the National Guard Bureau disclose that
pursunnt to paragraph 1, Special Orders Noe 35, State of
North Carolina, Adjutant Gencral's Department, dated July 28,
1942, Captain Powell was transferred from the active to the
inactive North Carolina National Guard, effective July 18,
1942, and that the Nationol Guard Bureau, on Lugust 1, 1942,
altercd its records accordingly. Based upon this information,
it is my opinion that the mentioned officer is not "a commis-
sioned officor of the federally rccognized active Naotional
Guard. as the classification term is uscd in section 5(a) of
he Seloctive Training and Scervice Aet of 1940" (act Scpte
16, 1540. 54 State 8853 50 UeSeCe, ApPDe 301—518), as amanded,
and therofore is not cxempted from. the provisions of the
mentioncd act by the cited scetion thereofe

Charles We West,
Colonel, JeheGeDay
Chicf of Militery Affairs Divisions
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SPIGL 1943/3052 Februery 26, 1943

NLLDP)NDUH for The Judge advocate General,

Bubject: Jhether selectees are members of the nguler
: Army. :
1. By informal action shect ( PA 095 Wilkinson, HoFace Co:
(2- L-%;)OB C) dated February 1lb, 1943, there was referred”for
remork a letter dated February L, 19453, addiessed to the Secre-
'tgrv of War, from Horace Co Wilkinson ef the law firm ef Wilkine
2 nor, AC8-612 Farley Building, Birminghem, slabama,
the Stote of Alabama has a statute meking members
or Lymy ineligible to hold state office and reguesting
28 te any War Deporiment ruling on the ouestion whetheér
cted into the land forces ef the United 3tates under
cleciive Trasning and Serviec Let of 1940 (54 Stat. 885;
50 Ue3,C. o ppe 301, ot seq,) is & member of the Regular 4rmye

Zo Ot TLLIon l(a) of the Selective Training znd Service act
of 1940 provwides in pertinent part;

#owoa %t 15 the intent of the Congress that
wwress shall detsrmine that treops are
tionol security in excess of those

- Lrmy ond thosc id setive training and
szction 3(b), the Nutioncl Guard of the
Uniived 5 » OT such part thexcof 25 may be nucessarys
shall be ordored o cetive ' and contin-
ucd therein so long as such necessi X183

wheneve.:n
needad
of the

Service

Section 5 of the joint resolution of December 13, 1941 (55 3tate

800; 10 Uel,.C., Cuppe 2)o amendod section 1 of the Nationel De-

fense act, 23 am-ndsd, in such manner z2s to irclude in the compo-
sition of the army of the United States persons inducted into the
land forces of the United States under the Sclsctive Training

and Service act of 1940.

Scction 2 of the National Defense sct, as amended (act

June lj, 1920, L1 Stote 759; 10 UeSeCo L) stotes the cemposition
of the ?cgwl_r armyes Fersons inducted into the land forces of
the United States undsr the provisicns ef thz Selective Training
and 3ervice set of 1S40 are not mentioned in that sections The
lﬂst sentence of such section (10 U.S.Ce 602) provides thet ox=

pt in time of war er similar smergency the number of enlisted
men of the Regular army shall not excecd 280,000,

3e The wording ef the sbove-quoted pertion ef section 1(c) aof
the 3Belective Training and Jervice ..ct of 1540, distinguishing as
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it does between troops of the Regular Army and troops in training
and service under the provisions of that act, strongly indicates
that the latter troops are not in %the Regular Army. Likewise, the
amendmént of section 1 of the Natienal Defense Act for the purpose
-8f including selectees in the compesition of the Army of the
United States is a petent indication that they are not included in
the Regular Army. If th°y_were soilncluied, the amendment would
have been urnnecessary, tecause section 1 of the National Deferise
Act already so defined the Army of the United States as to include
. the Regular Army. Cﬁrualnly, it may not be presumed that the
:Congress performed a vain or superfluous act in the enactment of
the amendment. The compesition ‘ef the Regular Army, as fixed by
section 2 of the National Defense Act, lends no support to any
~ contention nat seliectees are members of the Regular Army. Al-
~though it is true that such section so defines the compesition

of the Regular A my as to include therein the various branches in
which sele-tses my b2 serving, the =2nlistsd strength of the
branches tkdﬁuu;VEb is so :limited by other sections of the act as
to preclude zucces:aful cqnténtion-that-selectees serving in a
‘branch are d(tu{ljf included in the branch and therefore are in’
the Regular Aimv.. This offiice has held (JAG 002, Sept. 16, 1940;
id., Oct. 18. 1%47; id., 1942/542 Feb. 2, 1942; SPJGA 1942/1619
Apr. 25, 19%1°) tan pirsong inducted inte the Army under the pro-
visions of the Selzactive Training and Ssrvice Act of 1940 are not
enlisted men on the active list of the Regular Army within the
meaning of the aci of February 13, 1936 (49 Stat. 1137; 24 U.S.C.
442 ), providing for a monthly deduction from the psy eof “each
enlisted man * * * on the active list of the Regular Army" for

the support ef the United States Soldicrs' Homee. The Comptroller
General has expressed concurrence in that view (MS. Comp. Gen.
B-16450, Juns 7, 1941), and has lster, in passing upon the gquestion
whether pay forfeited by a selectee who had deserted should bz szt
apart for ths 'support of the Soldi:rs! Home under ths provisions
‘of section 4818, Rsvised Statutes (21 U.S.C. 44), expressed the
view that "inductcd sslectees are not msmbsrs of the Regular Army"
(MSe Comp. Gen. B-18304, Oct. 7, 1941).

In view of ths foregoing discussion, it is my opinion
that Slthough the exact Army status of p:rsons ‘inducted into the
“land forces of the United States for iraining snd ssrvice under
the provisions of th