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SCOFE 

A critical s'ci~dy 03 both international and be-ricm- 
la711with respect to the plea of superior orders as a defense 
ko an otherwise criminal act, the possible effects of its 
trsatment by the courts on military discipline and inter- 
national law and order, and a proposal for a just treatment 
t r i th  r e s p x t  to the plea. 
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OBZDIIIE?TCE TO ORDERS AS A 
DEFENSE TO A CRIT4INAL ACT 

The problem of ifhbther a  sol-.dierls obedience t o  


the  orders of h i s  superior,  i n  the performance of an 


' 	 ac t  which is ,  i n  and of i t s e l f ,  considered t o  be crin- 

ina1,--whether the  order and the obedience may cons t i tu te  

a  defense avai lable  t o  the soldier  should he be prosecuted 

fo r  commission of the ac t  by any court or tribunal--has 

long troubled thinking by l ega l  scholars. A conf l ic t  

a r i s e s  i n  t h i s  area because of the  appzrent conf l ic t  of 

two important pol ic ies ,  each of which are believed t o  bz 

benef ic ia l  within the community of mankind. One policy i s  

t h a t  of d isc ip l ine  i n  the mi l i ta ry  forces; the other i s  

t h a t  of adherence by members of the mil i tary t o  pr inciples  

of in te rna t iona l  law. One would appeaf t o  require t h a t  

subordinates always obey orders of t h e i r  superiors;  the 
f 

other would seem t o  denand t h a t  a subordinate w i l l f u l l y  

disobey such an order if performance of the  order would 

cons t i tu te  the  commission of what would be a  crime i n  

nat ional  or in te rna t iona l  law. The two extreme, opposite 

theories  are  described1 as  follows: 

1. The doctrine of respondeat super ior  (so termed 

w i t h  emphasis on the lack of responsibi l i ty  on the par t  of 
.-

the subordinate ra ther  than the responsibi l i ty  of the 



'superior), or, a.s termed by the French, I1obeissance 

~-a_s_s_i-ve,
according to which the soldier comiiitting an 

offense in 05edience to supsrior orders is relieved of 

responsibility automatically, without any qualification 

or condition. This view nay seem to fit in well with 

the needs of discipline in the A.rned Forces. Any armed 

force, by its very nature, requires discipline--that each 

su.bordinate obey the orders of his superiors. Such a 

principle is to be used, ultimately9 to conduct men to 

battle, to lead theln under fire to victory, and to impel 

them, if: and when necessary, to sacrifice their lives for 

their country. The primary human instinct is that of self- 

preservation. But the soldier is required, as a part of 

his military discipline, to set aside this instinct in 

the interests of accomplishing the nilitary objective, 

achieving victory in combat, pressrving the lives of other 

soldiers, and protecting national security. Such discipline 
9 

would seen, logically, to compel total and unqualified 

obedience without any hesitation or doubt, to orders in 

time of war and emergency, a d  cornplenentary training and 

instruction in incuicating this principle of obedience in 

tine of pace.* One may find, in the avlals of military 

history, countless examples of the key role of military
a 


discipline in decisive campaigns and of the military 


disasters krhich resulted from the lack of it. 




I 	 > 

General Gunther Bl lmentr i t t ,  a high commander i n  

the German Army i n  World tiar I1 with extensive experience 

on the Eastern Front has s ta ted  tha t  H i t l e r f s  fanati.ca1 

order lz iven  i n  December, 194-1, t o  the Wehmacht before--.----

Moscow,. with the temperature having f a l l e n  t o  minus 30 

t o  40 degrees centigrade and the great m b e r s  of Russian 

and Siberian forces countera t tacking  t h a t  the  troops 

hold f a s t ,  regardless,  i n  every posit ion and i n  the most 

impos;ible circumstances, was undoubtedly correct .  He 

must have ins t inc t ive ly  rea l ized  t h a t  any re-treat  across 

the snow and i c e  nust ,  within a fetr  days, lead t o  the 

dissolut ion of the  f ront  and t h a t  i f  t h i s  happened the 

Wehrmacht would suf fer  the same f a t e  that had befal len 

the  Grcand Armee of 1812. In the circumstances then pre- 

va i l ing  the divis ions could not have been withdra;m roore 

than three t o  s i x  miles a night.  More could not have been 

asked of the,troops or of the horses i n  t h e i r  then exhausted 

condition. The withdrawal could only be car r ied  out across 

the open country, since the roads a d  t racks were blocked 

with snow. After a few nights t h i s  would have proven too 

much f o r  the  troops, who would have s inply l a i n  dotm and 

died wherever they found themselves. There were no prepared 

posit ions i n  the rear  i n t o  which they could h a w  been with- 

' ,-	 drawn, nor any s o r t  of l i n e  t o  which .- they could have held 
I 011.3 Another German, a Wehrmacht doctor named Heimich 

I 	 3 
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Haape, recorded the events of t h i s  period before Moscoi~: 

In  t h i s  unezr-thly cold, i n  xhich the breath 
froze and i c i c l e s  hung f roa  nost'ils aid eye- ,
lashes a l l  day long, tfhere thin1cin.g became an 
e f f o r t ,  the  German soldi.ers fought--no longer 
f o r  an i d e a l  or an ideology, no longer f o r  the 
Fatherland, They fough-t; b l indly ~lrithout asking 
questions, without wanting t o  know vhat l ay  
ahead of them, Habit and discipl ine kept  them 
going; thatbans the f l i c k e r  of an i n s t i n c t  t o  
s tay  a l ive .  

While, fo-rt~niatelyf o r  makind,  Hi t les  had not 

'achieved h i s  goa1.s i n  t h i s  winter of 1941-42, the  Germans 

bere able t o  treather both cold and Russian winter counter-

offensives. By sp'ring, 1942, the Germans were a51e t o  

re turn  t o  the  offensive. IJk~ile h is tory  informs us of the 

ultimate outcome of t h e i r  1942 drive t o  Stalingrad., disas-

t rous as  it was fo r  them i n  i t s  aftermath, a closer look 

reveals t h e i r  not  unreasonable expectations of success a t  

the bzgixning of the  offensive. 

On the  other s ide of the  coin, we can perceive 

what can hapden i n  an army i n  which d isc ip l ine  i s  lacking 

by observing the performance of the French Army of 1940, 

In  the  darkness before d a m  on 10 Kay, the German, offensive 

was launched. Into the assaul t ,  the Germans threw 89 

divis ions,  with 47 held i n  reserve, making s t o t a l  of 136 

divisions.  Facing them were a t o t a l  of lk9 Allied divis ions,  
8 

106 of them French, 20 Belgian, 13 Br i t i sh  an& 10 Dutch. By 

21 May, with the Belgims and Dutch beaten, the Germans had 
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reached t h e  A t l a n t i c  coa.st zt; Abbeville.  The R r i t i s h  

Expedi t ionary Force,  t h e  F y e r ~ h  F i r s t  and Seventh Armies, 

and t h e  remaining Belgian Arnj-es were encrircled i n  

Flanders .  Though t h e  German wedge had two exposed f l a f i s ,  

t h e  French were unable t o  moil-nt an a rmo~ed  t h r u s t  f o r c e f u l  

enough t o  p i e r c e  them and r e - e s t a b l i s h  con.tacts between 

t h e  A l l i e d  armies i n  France and i n  Belgium. The French 

had no s t r a t e g i c  r e s e r v e ,  they  could no t  withdraw t roops  

from t h e  Ma.ginot l i n e ,  and t h e i r  inadequate use of armor 

and shor tage  of a i r p l a n e s  l e f t  t h e  c o r r i d o r  i n t a c t .  5 

Furthermore, according t o  M r .  Rothberg t h e  French d i d  n o t  

have t h e  morale and m e n t a l i t y  t o  t ake  t h e  o f fens ive .  

Hollowed out  by i n t e r n a l  d i s s e n s i o n  be-h~een F a s c i s t s  and 

Comunis t s  a t  hone, be t rayed by F i f . th  C o L m i s t s  and Wazi 

c o l l a b o r a t o r s  a t  every l e v e l  of s o c i e t y  from t h e  lowest t o  

t h e  h i g h e s t ,  ~reakenzd by a long winter  of s i t z k r i e g ,  t h e  

French Army remained a p a t h e t i c  uld ~ 2 ~ i n o - t  An-nir.ded. 
9

i n c i d e n t  which g r a p h i c a l l y  por t r ays  th i s  s o r r y  s t a t e  of 

a f f a i r s  i s  desc r ibed  by one vho was the re :  

The co lone l  asked me :&ether I woul-d undsr- 
t a k e  t o  f i n d  my way back t o  t h e  wood and guide 
both  companies t o  t h e  Ferme. I s e t  out .  Con-
s i d e r i n g  that  t h e  Germans seemed t o  be a s l e e p  
and t h a t  t h e  E~Iouchard (German reconnaissance 
plane) had gone home, I decided t o  avoid t h e  
woods and fo l low t h e  main road s t r a i g h t  through 
C h a t i l l o u .  This  road o f f e r e d  an m a z i n g  spec tac le .  
Every-where, I saw guns, knapsacks, t i n s  of food, 
c a r t r i d g e - c a s e s  in t h e  d i t c h .  Equipment worth 
hundreds of thousands of f r a n c s  was s t r e \ m  



%. 

along the road: no one tliought of pi.cking it 
up.  A 1 1  these things had becone t o o  heavy fo r  
infantrymen. 

A short  distance beyond Cha'cillo~l 1 met a 
soldier  s i t t i n g  on h i s  knapsack ~ r ~ ddevouring 
a t i n  of meat. 

'What regiment?!! I asked h i m .  

1b8th Infantry1 

r lhe re  s ycur regiment? 

?Don't know. 

He qu ie t ly  trent on eating.  

'Where a re  you going not^?^ 

He looked su l len ly  ahead. He was z square-
b u i l t ,  dark-haired fellow. His dark eyes had 
so d u l l  a look t h a t  I thought: he wouldaft 
not ice  i f . a  bu l l e t  h i t  him. 

Don1t kno~~r, he said  a t  l a s t .  I ' m  loolring 
f o r  my regiment.' 

I asked him whether they had been ordered t o  
r e t r e a t .  

lAow dp I know?! said the soldier .  He rubbed 
h i s  knee, Adding, ' A l l  of a sudden soneone began 
t o  yell,--Sauve aui  peut--and then we ran f o r  it.' 

'Were the Geraans there? 

He re f lec ted  f o r  a vhi le .  

'No, we d i & n l t  see any.! 

~e rose,  lo6kin.g a t  me with d i s t r u s t .  

! L e t t s  go!' Q 

He took h i s  f i e l d  f l a s k  and made ready t o  fo l lon  
me. 

'What about your gun?! 



He cast  a glance a t  h i s  g w ,  lying i n  a d i tch  !: 
--a farewell  glance. 

'14uch too heavy,' he said ,  'And rusty.  Can ' t -
get it open. There's plenty of guns all over the 
place ! 

He t h r u s t  h i s  hands i n t o  h i s  trouser pockets 
and b u p e d  along by my side. But there  
nothing unusual i n  h i s  l i m p .  AI-1 of us l ivpsd,  

We came t o  a house two shel l -s t r iken 
Negroes s a t  smoking. They belo-nged t o  the 24th 
Colonials. They joined us. They, too, were 
llooking fo r  t h e i r  regiment.' One of them was 
a.corpora1 and understood French. He asked me 
whether it would soon be 'over1.  He, too, 
thought Germany hadnl t done anything t o  bin. 
I t r i e d  t o  explain t o  him t h a t  France was i n  
danger. He d idn ' t  seem t o  understand. 

'H i t l e r  no come Senegal,' he kept repeating. 
He smiled, showing h i s  tee th ,  and spoke a t  quick 
in te rva l s  t o  h i s  comrade. 'Hi t le r  no come 
Senegal. I no come Germany. I and Hi t le r  no 
enemy. 

A s t r a y  German s h a l l  exploded a few yards 
&lead of us. 'ile threw ourselves on the ground. 
The Senegal Negro--the one who did not sp3a.k 
French--shout'ed, 'Sauve qui peut. '  'It 
sounded l i k e  Ishof k i  po.' He probably d i d  not 
understapd the meaning of h i s  cry. He had heard 
it a t  a moment of great  p e r i l ,  and fron t h a t  
time on he repeated i t  whenever he thought h i m -
s e l f  i n  danger. 

The Frenchman l a y  i n  the di tch beside me, 
the  two Wegroes about f ive  s teps  fron us. The 
sound of bursting shrapnel grew clearer  and 
c learer ,  c loser  and closer.  I lay  on an aban-
doned hapsack .  A t  every explosion, the 
Senegalese yelled,  'Shof lei po! Shof k i  po! 
Soon it began t o  sound l Y ~ e  an Oriental prayer. 

The Germans shortened t h e i r  range. Now the 
shrapnel buxst on the f i e l d  t o  the r igh t  of us. 
Suddenly I heard an inhumzn-cry. It was one of 
the  Negroes. The other,  the  black corporal,  



threw himself  sobb%ne and .  lamenting over his  
comrade. I crawled as c l o s e  t o  t h e n  as I could. 
The Negro's whole back had been t o r n  open by a 
shrapnel  s p l i n t e r .  L 


IIe was t h e  f i r s t  dying man I saw a t  t h e  
f r o n t .  H i s  eyes were wide open h i s  mouth was 
foaming. H i s  tongue, a  t h i c k  b iack  tongue, 

' moved betweeh h i s  l i p s .  And, l i k e  a l a s t  wish 
I o r  t h e  nane of someone he loved,  he nunbled the  

words. 'Shof k i  pol Shof ki po l1  

R u n  f o r  your l i v e s !  This  va's t h e  s logan  
of  t h e  French Army.  R u n  f o r  your l i v e s .  Shof 
k i .  po. 6 

1 
I 2. A t  t h e  o the r  extreme, we have t h e  d o c t r i n e  of 

abso lu te  l i a b i l i t y ' ,  o r  - 9l e s  b a i o n e t t e s  i n t e l l i g e n t e s  i n  

accordance with which a s o l d i e r  must examine an6 weigh 

every s u p e r i o r  order  that  i s  given t o  him. If it i s  an 

order  t o  perform a c r imina l  a c t ,  he must r e f u s e  t o  c a r r y  
r 

it ou t ;  and it i s  impossible t o  punish him f o r  t h e  

r e f u s a l .  If he obeys t h e  o rde r ,  he does s o  a t  h is  opm 

risk. The f a c t  of obedience t o  o rde r s  w i l l  n o t  save him 

from c r imina l  convict ion.7 This s o l u t i o n  would appear t o  

se rve  b e s t  t h e  i n t e r e s t s  of i n t e r n a t i o n a l  l a w  i n  providing 

a d e t e r r a n t  t o  i n d i v i d u a l s ,  i n  order  t o  prevent  t h e  com-

mission of war crimes. One might argue that; t h i s  would 

a l s o  b e n e f i t  tlne s o l d i e r  i n  a number o f  ways. For 

example, i f  hts n a t i o n  l o s e s  i t s  c o n f l i c t  i n  which he 

i s  involved,  he t r i l l  n o t  be s o  l i k e l y  t o  f i n d  hymself t h e  

s u b j e c t  of a war crimes prosecut ion  conducted by a t r i -- . .  

bunal  c r e a t e d  a f t e r  the  f a c t  by t h e  verigeful v i c t o r  
I 

8 
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I 
nations. Moreover, should there be those individuals in 


his o ~ m  country's government who are more concerned, not 

I 

only vith international la~r, but with international 


publicity, and should these individuals be in positions 


sufficiently powerful to pressure the military into 


laying bare all the avails-ble facts or" alleged war crimes; 


then the soldiers allegedly concerned would be in better 


legal positions when hailed before their 07,mcountry's 


tribunals. Also, the effects of war crirries on a country's 

abilities to continue an all-out war then in progress 


cannot be discounted. Again, we may look to World War 


I1 for examples. \hen in June, 1941,the Wehrnacht 


invaded the Soviet Union, the invaders had been at first 


greeted as liberators in all of the areas invaded. In 


White Russia and the Ukraine, there were large scale 


desertions to the Germans. But the Nazis killed, tortured 


and starved Qundreds of thousands--deserters, prisoners 


and populace alike. Germanic ttHerrenvolktt
attempts to 


enslave the Slavic tlUntermenschentl 
striftly alienated any 

who might have served the Germans. Ruthlessness and 

brutality ignited Russian resistance and they noti fought 

against the invaders with the saqe cruelty and savagery 

as had been employed against them. Except for +he Ukraine, 

there was no political collapse. ..- Though there was political 

disaffection, Stalinfs dictatorship held firm reins on the 



people; and the rapid restoration in July of the polit- 

3 

ical commissars in the Red Army ressserted. Comuriist 


Party co.n-l;rol there. But the thousands of torn--up Par ty  , 

cards lying i-n Moscow streets, when the Nazis were at 

the gates, were only one manifestation of hatred of the 


,regime; and Stalin was shretrd enough to note it. Soviet 

. ,  

propaganda immediately took advantage of the Russian's 


fierce love of his homeland, and a new n0t.c wzs struclr: 

3 great patriotic war in defense, not of Communism, but 
!
of Elother ~ u s s i a . ~  One can only speculate on what might 


have happened had -anenlightened Germvl policy toward the 


Russian peoples followed the Panzers into the great Slavic 


heartland. 


Further, soldiers who violate the 1.aw of war by 

raping, pillaging and shooting civilians at will, and are 


allowed to escape punishqent merely because they were 

ordered to do so may prove to be undisciplined in combat. 

7-- -. 

3
Disobedience to an illegal order of onzrs immediate supe- 


rior may satisfy the expectations of those higher in the 


chain of command. One should not, for example, absolve 

the private for murdering his lieutenant merely because 


his corporal ordered him to do so. 


To apply the doctrine of les baionettes intel- 


-ligentes in dealing with soldiers accused of offenses 

perpetrated pursuant to orders.. o:f..a superior may pose 
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a great  problem t o  a  ,soldier who has been given such an 

i l l e g a l  order. If the order were obviousLy l ega l ,  then 

he must obey. If' the order i s  patently i l l e g a l ,  then h e 1  
... 

must disobey or suffer  the  r i s k  of prosecction--,either 

by h i s  own nat ion or ,  perhaps, by same v9ngeance-ninded 

' 	 in te rna t iona l  t r ibuna l  i n  the future .  But i f  he disobeys 

the order, he faces  the prospect of a  possible prosecution 

by h i s  own nat ion fo r  the  disobedience. The problem i s  

in tens i f i ed  i n  t h a t  gray area i n  which the so ld ier  honestly 

does not know wIreth.er or not the  order i s  lega l .  He i s  

r e a l l y  placed i n  a  quandry. He i s  then forced, 2erhaps 

i n  the heat  of b a t t l e  when h i s  decision must be instan-ta- 

neous, t o  a c t  a s  judge and jury, i . e . ,  f inder  o f  f a c t s  

and in te rp re te r  of the law with respect t o  the order of 

h i s  superior. This would be d i f f i c u l t  enough i f  07xr so ld ier  

were a t ra ined lzb~~iyer he i s  much more l i k e l yand judge--but 


t o  be a young man aged 18 t o  20 years, with perhaps a high 

3 

school education, i f  he i s  fortunate;  or ,  perhaps, i f  l e s s  

f o r t m a t e ,  a  member of the  Service by v i r tue  of somz soc ia l  

program (c. f . ,  our o1.m "Project One Hundred T h ~ u s a n d ~ ~ ) ,  

with m in te l l igence  quotient of 67.- He has--and r igh t fu l ly  

so--been taught s t r i c t  obedience t o  h i s  superiors from. h i s  

very e a r l i e s t  t ra in ing ,  i f  fortunate,  taught 

obedience t o  authori ty  from h i s  babyhood. The purpose of 

t h i s  t h e s i s  i s  t o  discover and analyze the  present law with 



regard t o  t h e  quest ion,  

I n  studying the  trea-tment of the  defense of supe-

r i o r  orders ,  we can f i nd  grea t  variances i n  i t s  in terpre- ,  

t a t i o n  by na t iona l  cour t s ,  both c i v i l i a n  and mi l i t a ry ,  

the  treatment of t h a t  c o u n t r y f s . o ~ m  m i l i t a r y  personnel,  

,and i n  the  t r ea tnen t  of captured or  surrendered enemy 

persormel. The human f a c t o r  i n  t he  various cour ts  i s  thus  

qu i t e  evident .  We a l s o  f i nd  t h a t  most of the  decisions 

' take ne i the r  of t he  extreme views but f a l l  somewhere i n  

t he  broad spec t r .m i n  between. 

After  considering the  various apprcaches which 

have been taken h i s t o r i c a l l y  by the  na t iona l  and i n t e r -  

na t iona l  t r i b u n a l s ,  and the  present  day approaches t o  the  

problem, we s h a l l  consider what the  wr i t e r  bel ieves  t o  be 

t h e  f a i r e s t ,  most j u s t  and most p r a c t i c a l  approach t o  

deal ing w i t h  t he  defense o f  superior  orders.  

l i eved  t h a t  t h i s  approach would bes t  p ro tec t  both t he  
9

i n t e r e s t s  of m i l i t a r y  d i s c i p l i n e  and those of i n t e r n a t i o n a l  

law. This approach proposed a s ing l e  t e s t  of whether or  

no t  t he re  was knowledge on the  p a r t  of t h e  accused a s  t o  

t he  i l l e g a l i t y  of the  order.  Such lmowledge could be 

a f f i rmat ive ly  sho~m by the  prosecution, o r  i n f e r r ed  from 

a l l  o f  the  circumstances of t he  incident  which gave r i s e  t o
* 

t he  ac t ion ,  and from considering the  evidence of the  back- 

ground and c a p a b i l i t i e s  of t he ,  accused ind iv idua l  himself.  
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B. The His tor ica l  Approach, Prior t o  Wor1.d War T I  

1. I n  1474, there  occurred one o f  the e a r l i e s t  

t r i a l s  i n  which the defense of superior orders is recordid 

as having been asserted;  t h i s  was the t r i a l  of Peter von 

Hagenbach. In  1469, the Archduke of Austrla pledged h i s  

possessions on the Upper Rhine, including the f o r t i f i e d  

town of Breisach, t o  Duke. Charles of Burgundy. ChaTles, 

s o  long as he held the pledged t e r r i t o r i e s ,  was e n t i t l e d  

t o  exercise there  t e r r i t o r i a l  jur isdict ion,  subject  t o  

the  vlcient  l i b e r t i e s  of the  pledged .to>ms and t h e i r  

inhabitants.  Actually, Charles had no intent ions of ever 

returning these places t o  the Archduke and s e t  out on a 

determined pol icy of incorporating them i n t o  h i s  Burgundian 

empire; he i n s t a l l e d  von Hagenbach as h i s  Governor. Acting 

under the ins t ruc t ions  of h i s  master, von Hagenbach carr ied 

out a policy of  a rb i t r a r iness  and t e r r o r .  The outrages 

were considered remarkable even by the standards 'of the 

f i f t e e n t h  century, such t h a t  an a l l iance  of Charles' neigh-

bors was forged against  Even before the war tha t  

followed, i n  which Charles was defeated, von Hagenbach was 

captured i n  a revol t  by h i s  German mercenaries in  Breisach. 

The Archduke ordered t r i a l  of von Hagenbach. 

Ordinarily, such a t r i a l  would have taken plat-in a l o c a l  

court.  However, the All ies  agreed on an ad hoc t r ibunal ,  

consist ing of twenty-eight judges. Eight of these were 

13 



'(3> 	 nominated by E~eisach-,  and. two by each. of the  other  a l l i e d  

Alsat ian and Upper Rhenaniai.1 towns, Berne, a  member of '  t he  

Swiss Confederation, a ~ dSolothurn, allied with ~ e r n e .  As 

Bre i sach ls  soverei.gn, Austr ia  providcd the  presiding judge. 

The t r i b u n a l  bore much of the  appeararsce of an interma.tiona1 

one, i _ u l  view of the  quasi-independanc:e of many of the var-

ious  s t a t e s  of the  Holy Roman Empir-e a t  t h a t  time. A t  t he  

t r i a l ,  von Hagenbach contended t h a t  he merely acted under 

t he  orders  of h i s  master,  the  Duke of Burgundy, and t h a t  

t he  l a t t e r  had subsequently confirmed and r a t i f i e d  a l l  t h a t  

had been done i n  h i s  naue. The Tribunal r e j ec t ed  the  

defense, s t a t i n g  t h a t  i t s  acceptance would be contrary  t o  

the  laws of God. 9 

2. I n  October,, 1865, Henry Fdirz, f o rae r ly  a 

capta in  i n  the  Confederate Army and C ~ m a n d a n t  of the  p i s -

oner-of-war c a p  a t  h d e r s o n v i l l e ,  Georgia, f ron  March, 1864 

t o  Apri l ,  18P5, when the  war endecl, was t r i e d  before a 

t i i l i t a r y  Coaaission i n  Washington, D.C. Captain Wirz tras 

charged wi th  conspiracy t o  n a l t r e a t  some t h i r t y  thousand 

Federal pr isoners  held there  and wi th  t h i r t e e n  spec i f i -  

ca t ions  of rnw~?der i n  v io l a t i on  of t he  laws and customs of 

war. Captain Wirz, mong other  th ings ,  pleaded the  defense 

of super ior  orders:  Q 

I thLrik I nay a l so  claim as  a sel-f-evide3t 
proposi t ion,  t h a t  if I, a subaltern o f f i c e r ,  
merely obeyed the  l e g a l  orders  of my super iors  

http:soverei.gn


Z . .in the discharge of'my official duties, I can-

not be held responsible for the motives which 

dictated such orders., .lo 


The Judge Advocate admitted in his closing argtment 


that the acts charged were done pursua~t to superior orders: 


This prisoner is charged with the perpe- 

tration of offenses, many of them unknown to 

comon or statute law, they liere conflitted by 

a belligerent, in his orm territory, in the 

exercise of a comlssio~l assigned.- him by the 

enemy, and in the execiltion of the orde~s of 

his superiors, given in violation of the laws 

of war .ll 


The theory of the Government's case was one of con- 


spiracy between Wirz and his superiors, thus denying him 


any defense of superior orders, The Judge Advocate argued 


for rejection of the defense of superior orders as having 


any efficacy: 


A superior officer cannot order a subor-

dinate to do an illegal act, and if a subor- 

dinate obey such a2 order =ld disastrous 

consequences result, both the super or and 

the subordinate must answer for it. $2 


The inmi mission rejected this defense, convicted 

Wirz, and sentenced him to death. He was executed on 


1.0 November 1865. 

As in the von Hagenbach trial, one can easily note 


the spirit of vengeance in which the representatives of 


one of the partisans of a struggle presided in trial over 

& 

one from tha other side. The spirit of the times is re- 


vezlecl within the Judge Advocate's argument: 




The government he served never did and 

never can t r y  him,'no c i v i l  t r ibunal  i s  pos-

sessed of the power i the  duty then, as I think,  

devoLTvles upon you Lthe members of the Cor,mis- 

sion/. Bul; it i s  said the war i s  over, -there 
 1 


i s  no longer any necessity f o r  mi l i ta ry  t r i - 

bunals, and however proper i n  t ines  of war and 

public danger t o  assume the functions of c i v i l  

courts ,  thkre i s  now no reason fo r  doing so, 


If it were necessary, I would t raverse  the 

f a c t ,  The war i s  not over. True, the muskets 

of treason are  stacked; the armies of rebel-  

l i o n  are  dissolved, seine of ' the-leaders are  

i n  e x i l e ,  others are  i n  prison; but by f a r  

the l a rges t  portion, sul len,  s i l e n t ,  vengeful, 

stand ready t o  seize every opportunity t o  

divide the  loyal  sentiment of the  country and 

with s p i r i t  unbroken and def iant ,  would t h i s  

day r a i s e  the standard cf rebel l ion i f  they

dared hope f o r  success. This opinion of the  

war s t i l l  exis t ing i s  not nine alone. The 

Attorney General i n  h i s  re turn  t o  Judge Wyliets 

wri te  of habeas corpus, issiled fo r  the surrender 

of the body of Mrs. Surra t t  Lm alleged co-

conspirator of John Wilkes ~oo th? ,  spoke of it 

i n  t h a t  sense. 


Congress, i n  many of i t s  enactments pro- 

vided f o r  a s t a t e  of :tTar a f t e r  a cessa t ior~  of 

h o s t i l i t i e s ,  The whole pol-icy of the goverment 

towards the southern Sta tes  susta ins  t h i s  idea.13 


3. Another case which was t r i e d  amid the hatred of 

war, with nat ionals  of one side s i t t i n g  i n  judgment over one 

of the  adversary was t h a t  of Captain Fryat t ,  who i n  1915-16, 

was master of an unarmed Br i t i sh  merchant vessel  named 

the Brussels. In  1915, the  Br i t i sh  Admiralty promulgated 

d i rec t ives  ordering the merchantmen, under c e r t a i n  conditions, 

t o  attempt t o  ram enemy submarines. During tha? year, i n  

such an encounter between the Brussels'and a  U-Boat, Fryat t  

ordered such a  procedure. Although the U-Boat successfully 



avoided the  c o l l i s i o n i  the  Brussels escaped. On a  l a t e r  , 

occa.si.on, holrever, she an.d her captain were captured by 

the  Germans. In July ,  191.6, F rya t t  was t r i e d  f o r  having ' 

attempted t o  s ink  the  submarine as a f ranc  t i r e u r  without 

being a  member of the  combatant force. Despite h i s  

'defense t h a t  he acted i n  c o a p l i a c e  w i t h  t he  i .nstructions 

of t he  A h i r a l t y ,  the  German cou r t - aa r t i a l  convicted him 

and sentenced him t o  death. 

It i s  debatable whether the  i n s t ruc t ions  of the  

Admiralty were i l l , ega l  under the  laws of war. B-at even 

a s sming  they were, due t o  the  divided opinion on the  

sub jec t ,  F rya t t  d i d  not  and could not  have h o s m  t h a t  h i s  

a c t  was miawful .  Bence, the  German judges applied the  

doctr ine  of s t r i c t  l i a b i l i t y  respect  t o  super ior  orders 

t o  a sonwhat doubtful case,  with respect  t o  ac tua l  

i l l e g a l i t y  of t he  orders.  

The gases just discussed concern ins tances  i n  

which individuals  were t r i e d  by cour t s  s e t  up during o r  

immediately following b i t t e r  h o s t i i i t i e s ,  wi th  the  judges 

o r  members being of t he  s ide  a l legedly  wronged. What 

happens when individual  i s  t r i e d  by the  cour t s  of h i s  

own na t ion  f o r  offenses a l l eged ly  committed pursumt t o  

superior  orders? The t r i a l s  conducted i n  LeipGg, 

Germmy, i n  1921 can give us some indicat ion.  
, .- . 

The  t r e a t y  of ~ e r s a i l - l e s ,  signed on 28 June 1919, 



-- 

provided t h a t  the All ies  had the r i g h t  t o  t r y  Germans i 
I 

accused of war crimes i n  the F i r s t  World War and t h a t  the 

German. Government was obligated t o  surrendzr the persons'  

demanded. Immediately a f t e r  the t r e a t y  c m e  i n t o  force,  

i n  January, 1920, the l i s t  of those demmded by the All ies  

was prepared and ult imately submitted t o  the Germans. 

That l i s t  was a long one. The Germ+ G.ove~nnent r e s i s t ed  

the surrender of these persons as impracticable. To 

arres-6 a l l  the  men whose names were on the l i s t s  would 

be d i s ~ s t r o u s ,  the Germans contend.ed, since there  were 

included many men who wele and always would be nat ional  

heroes t o  t h e i r  public and tha t  t o  prosecute them might 

cause the Government t o  f a l l .  The All ies ,  apparently 

not desir ing t h i s  t o  cone about, since the Weimar govern- 

ment had bsen f a i r l y  docile t o  t h e i r  occupation, agreed 

t o  accept the  of fer  by Germany t o  t r y  a selected a~mber  

of cases before a German Court. This arrangement was 
8 

conditional,  fo r  the All ies  retained the r i g h t ,  i f  

necessary, t o  repudiate theze German t r i a l s  and demand 

the f u l l  execution of Art ic le  228 of the Treaty. The 

t r i a l s  were conducted before the Gernan Supreme Court 

(Ijeichsgericht) i n  Leipzig. 

One of the t r i a l s  was tha t  of Private Qobert 

Neumann, a guard a t  a prisoner of war camp, who was 

charged with maltreatment of ce r t a in  prisoners. With 

http:contend.ed
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I respect to certain incidents in which he allegedly applied 


severe physical force to break up the collective disobe- 

' dience of prisoners in refusing to work, he invoked the 


defense of superior orders. The Court held that he could 


not be held responsible for those particular events. He 


was said to be covered by the order of his superior which 


he was bound to obey. The Court went on to say: 


...A subordinate can only be held crim- 
inally responsible under such circumstances 

when he h a v s  that his orders involve an act 

which is a civil or military crime. This was 

not the case here. Before the non-comissioned 

officer Trienke gave this order, he made tele- 

phone inquiries of the Commandant of the camp 

at Altdm. Therefore, he himself clear1 

acted only upon the order of a superior. 15 


In the case of Karl Neumazm, the accused had been 


a subnarine comander. On 26 May 1917,his submarine, 


then under his comand, suuk the British hospital ship, 


the Dover Castl..; this was the incident for which he was 


charged. As,a mitigating factor, all the survivors, which 


included nearly all persons aboard, were rescued. There 


was never any attempt to conceal the matter. The accxed 


showed that the German Admiralty, finding that their 


enemies hail, in violation of the laws of war, used their 


hospital ships for military purposes as well, gave notice 


of their prospective restriction of navigationaf enemy 


hospital ships and that all such ships found in the 


Mediterrean and not abiding by the restrictions would be 




! 

regarded as vessels 6' war and dea l t  with accordingly.'; 

Karl Neuaann pleaded tha t  he had merely acted i n  compli- 
I 

ance with these inst ruct ions .  The Court found the accused 

t o  have been of the opinion, a t  the  t.irne of the incident,  

t h a t  the measures taken by the German Admiralty against  

enemy hospi ta l  ships were not contrary t o  internat ional  

law, but were, insofar as he knew, - legi t imate  r ep r i sa l s .  

The Court f i r s t  stated. f l a t l y  tha t  i t  was a mi l i ta ry  

pr inciple  t h a t  the subordinate i s  bound t o  obey the 

orders of h i s  superiors. As a consequence, when the 

execution of a service order involves an offense against 

the  criminal law, the superior alone i s  responsible. 

This pr inciple  was said t o  apply i n  the case of the 

accused, thus absolving him. The Court went on t o  discuss 

what they considered t o  be the two exceptional s i tuat ions  

t o  the  pr inciple  of allowing the defense, under Section 

47 of the  German Mili tary Penal Code. I n  these exceptions 

1 	 the  Court s t a t ed  t h a t  the subordinate could be punished. 

One was said  t o  be t h a t  i n  which the accused had gone 

beyond the orders given him, a s i tua t ion  not found t o  be 

present i n  the  case a t  hand. The other was sa id  t o  be the 

case i n  trhich the subordinate would 5e l i a b l e  t o  pun i sben t  
Q 

a s  an accomplice when he knows tha t  h i s  superiors have 

ordered him t o  do ac t s  which involve a c i v i l  or mzlitary 

crime o r  misdemeanor, The accused was fomd not t o  have 



been within t h i s  exception. 16 

I n  the cases of D i t h a r  and Boldt, the two 

accused were of f icers  aboard a Gerxan submarine cormandeb 

by one Patzig, individual who was never found brought 

t o  t r i a l ;  the  incident f o r  which they were accused was the 

s inking.02 the  S;l.-.andovery Castle, a British hospi ta l  ship,  

i n  the Atlant ic .  The res , t r ic t ions  applicable i n  the case 

of the  Dover Cas t le  were not here applicable, The Court 

found t h a t  Patzig scted agai-nst h i s  orders i n  torpedoing 

the vessel .  Throughout the  incident and thereaf te r ,  

Patzig took every action towards concealment of the a f f a i r .  

After the  torpedoing was accomplished =id it bras ascertained 

t h a t  the vessel  was sunk, the command "Ready f o r  submerging1' 

was given. The crew vent below deck, ,-eaving only the 
,-

of f i ce r s  axd the  f i r s t  b o a t s ~ r a i n ~ s  on the deck. mate 

Firing comenced some t i n e  afterwards. The accuseds, 

along with tps others,  acting pursuant t o  P a t z i g f s  orders, 

f i r e d  on the l i f eboa t s  and the persons within,  k i l l i n g  

many of them. 

The Court found t h a t  a  d i r ec t  a c t  of k i l l i n g ,  f o l -

lowing a  de l ibera te  in ten t ion  t o  k i l l ,  had not been proved, 

and t h a t  Boldt and Dithmar were punishable only as acces- 

sor ies .  They were thus convicted. The Court nestated the 

general pr inc ip le  with respect --t o  commission of a criminal 

ac t  pursuant t o  superior orders. It then found an exception 

21 




to apply in the cases under bonsideration: 

I

However, the subordinate obeying such an 

order is liable to punishment, if it was Irrlo\rn 

to him that the order of the superior involved 
 L 

the infrj-ngement of civil. or military law. 
This applies in the case of the accused. Mili-
tary subordinates are under no obligation to 
question the order of their superior officer, 
and they can count upon its legality. But no 
such confidence can be held to exist, if such 
an order is universally h o t m  to everybody, 
including also the accused, to be without any 
doubt whatever against the l a ~ .  - This happsns 
only in rare and exceptional cakes, But this 
case was precisely one of them, for in the 
present instance, it was perfectly clear to 
the accused that killing defenseless people 
in the life-boats could be nothing else but 
a breach of the law. As naval officers by 

-	 profession, they were well aware, as the Naval 

Expert Saalwachter has strikingly s-tated, tnat 

one is not legally aut.horized to kill defense- 

less people. They quickly found out the f m t s  

by questioning the occupmts in the boats when 

these were stopped. They could only have 

gathered, from the order given by Patzig, that 

he wished to make use of his subordinates to 

carry out a breach of the law. They should, 

therefore, have refused to obey. A s  they did 

not do so, they nust be punished. 


If Patzig had been faced by refusal on the 
part of $is subordinates, he would have been ' 
obliged to desist from his purpose, as then 
it would have been impossible for him to attain 
his object, nmaly, the concealment of the 
torpedoing of the 'Llandovery Castle.' This 

was also quite well known to the accused.l7 


In 	assessing the sentence, the Court recognized 


that the accuseds had acquired the habit of obedience to 


military authority and cou.ld not rid themselves of it, 

& 

particularly in view of the fact that they were serving 


on board a submarine. In viewing all of the sentences, 




I 

even thougl~ they may appear to some to be overly lenient, , 

one should keep in mind, according to the observations 

of the author, Plr. that to the 

of imprisonment upoo m officer carried a special stigna 

and imported a blot upon the service to which he belonged, 

particularly when it was to be confinement in a civilian 

prison.l8 Moreover, the Court expressed a need to impose 

, severity: 

A severe sentence must, however, be passed. 

The killing of defenseless shipwrecked people 
is an act in the highest degree contrary to 
ethical principles. It must also not be left 
out of consideration that the deed throws a 
dark shadow on the German fleet, an6 specially 
on the submarine weapon which did so much in 
the fight for the Fatherland. For this reason 
a sentence of four yearst impriso-ment on both -
the accused men has been considered appropriate. 

Further, Dithmar, then at the time of the trial on 


active duty, was dismissed, and Boldt was deprived of the 


right to wear an officer's uniform. 19 

4. $he author in his discussion of the results 

achieved.at the Leipzig trials, includes some comments 


on the apparent interpretations, respectively, of the 


British, French and German military authorities with 


respect to the expected response of subordinates upon 


receipt of illegal orders, during his era. He opined that 

db 


the Leipzig Cou~t applied purely German law, which he 


found allowed only two exceptions to the principle which 




we call that of respondeat superior, i.e., (1) if the 


subordinate has gone beyond the order given him, or (2) 


he knew that the order related to an act which involved 


a civil or military crime. French military law, accord- 


ing to Mullins, contented itself with asserting the duty 


of obedience, and no exceptions were made in the French 


code; it was not even provided, as in the German code, 


, 

-
that subordinates in the military need'not obey orders 

which'were clearly illegal. On the other hand, the 

British Field Service Regulations then in effect provided 

that 'unexpected local circumstancest might render the 

orders given to a subordinate unsuitable or impracticable. 

A departure was authorized if the decision to disobey 

vas based on some fact which could not be known to the 

officer who issued the order andPif he were conscientiously 

satisfied that he was acting as his superior, if present, 

would have ordered him to act. Further, it was provided 
3 


that if a subordinate, in the absence of a superior, 

neglected to depart from the.letter of his orders when 

such departure was clearly demanded by the circumstances, 

he would be held responsible for such failure. 20 

Dinstein observes that the Leipzig Court, partic- 


ularly in the Llandoverg Castle case, applied the general
.. 
rule of German national law, that a subordinate committing 


an offense pursuant to superior orders must be found to 

..-



have known f u l l  well the  i l l i c i t  character of the  ac t  

which they had been ordered t o  perform, but fu r the r ,  t ha t  

the Court went beyorid t he  requirements of the Mil i t a ry  , 

Penal Code by supplementing t h s  personal knowledge of the 

accused with universal  kno~sledge on the i l l e g a l i t y  of the 

order. Perhaps when formulating the exception, the 

Court had i n  mind a manifestly i l l e g a l  order. However, 

the p la in  meaning of the Code, i n  the case i n  which a 

par t icu lar  accused knew t h a t  an order was . i l l ega l ,  even 

though it was not manifestly so, i s  tha t  the  accused should 

be convicted if he received and execu'ted the order. On 

the other hand, it i s  very d i f f i c u l t  t o  ascer ta in  what 

a par t icu lar  person knew about an event a t  a time i n  the 

past .  It would thus seem log ica l  t h a t  the Court was 

applying the manifest i l l ega l i ty rdoc t r ine  a s  an auxi l ia ry  

t e s t  fo r  the  purpose of es tabl ishing the personal knowledge 

of the  accused with regard t o  the i l l e g a l i t y  of the order. 
3 

On the other hand, a r a re  case i n  which an accused could - - .  

successfully prove tha t  he Tias unaware of the i l l e g a l i t y  

of the order, despi te  the  f a c t  t h a t  it was manifestly 

i l l e g a l ,  would probably have been decided i n  h i s  favor. 

Hence, it might be said  t h a t  under the German law of  half  

a century ago, a subordinate committing a criminal ac t  

pursuant. t o  superior orders would have a defense unless he 

knew t h a t  such obedience consti iuted comnission of a crime, 



c i v i l  or mi l i ta ry ,  and fur ther ,  t h a t  the Court m i g h t  apply 

a  t e s t  of manifest i l l e g a l i t y  i n  order t o  make a  determina- 

t ion  as t o  whether o r  not  there was such personal imowled'ge. 

It i s  in te res t ing  t o  compare the foregoing with the 

t e s t  s e t  f o r t h  i n  Winthrop's Mili tary and Precedents, 

Second E d i t i o n  (19201, i s  considered qui te  a :.iorB ~ ~ h i c h  

au thor i ta t ive  with respect t o  Americ-an n i l i t a r y  law of 

t h a t  period. Winthrop s t a t ed  t h a t  i f  an ac t  charged as 

an offense was done i n  obedience t o  an order, verbal or 

wr i t ten ,  of a  mi l i t a ry  superior there  was generally a  good 

defense a t  mi l i t a ry  law. Ho~fever, the ac t  must not have 

been e i the r  wanton or i n  excess of the authori ty  or discre-

t i o n  conferred by the order. Further, the order must not 

have commanded a thing i n  i t s e l f  unlawful or prohibited by 

law. For the i n f e ~ i o r  t o  assme 'to determine the question 

of lawfulness of an order given hin by a superior would, 

of i t s e l f ,  a s  a general ru le ,  amount t o  insubordination, 
3 


and such an assmpt ion  car r ied  into practica wsud  subvert 

n i l i t a r y  d isc ip l ine .  Where the order was apparently regular 

and lawful on i t s  face,  the  subordinate was, according t o  

the  author 's  in t e rp re ta t ion  of the then ex is t ing  law, not 

t o  go behind it t o  s a t i s f y  himself tha t  h i s  superior had 

proceeded with authori ty ,  but was t o  obey it a c ~ o r d i n g  t o  

i t s  terms, the  only exceptions recognized being as f o l l o ~ ~ s :  
.-

26 



....c a s e s  of o rde r s  s o  manifes t ly  beyond 
t h e  l e g a l  power o r .  d i s c r e t i o n  of t h e  commander 

a s  t o  admit of no r a t i o n a l  doubt of t h e i r  unlaw- 

fu lness .  Such wou-ld be a command t o  v i o l a t e  a 

s p e c i f i c  law of the  land or  an e s t a b l i s h e d  
 s 


custom o r  w r i t t e n  law of t h e  m i l i t a r y  s e r v i c e ,  

o r  an a r b i t r a r y  comand imposing an o b l i g a t i o n  

n o t  j u s t i f i e d  by law o r  usage, or  a comand t o  

do a t h i n g  wholly i r r e g u l a r  and improper given 

by a s u p e r i o r  when i n c a p a c i t a t e d  by i n t o x i c a t i o n  

o r  otherwise unable t o  perform his  duty.  


Except i n  such i n s t a n c e s  of pa lpable  i l l e -  

g a l i t y ,  which must beaof r a r e  occurrence,  t h e  

i n f e r i o r  should presume t h a t  t h e  order  was 

lawful  and author ized  and obey it accordingly  

and i n  obeying it he can s c a r c e l y  f a i l . t o  be 

he ld  j u s t i f i e d  by a mi - l i t a ry  cour t .  


It may be added t h a t  an order  which might 

n o t  be regarded a s  l e g a l  i n  t i n e  of peace,  may

f u r n i s h  t o  t h e  i n f e r i o r  obeying it a complete 

defense i n  t ime of war, as being warranted by 

t h e  laws and usages of war.22 


It i s  i n t e r e s t i n g  t o  no te  t h e  s i m i l a r i t i e s  i n  

Winthrop's view of  American law a t  t h i s  p o i n t  (with t h e  
. ,-

apparent  except ion  of t h e  T.!irz case)  as compared t o  t h a t  

rendered by t h e  Leipzig Court;  t h e  d i f f e r e n c e  being t h a t  i n  

Winthrop s view, t h e  manifest  i l l e g a l i t y  t e s t  moves t o  t h e  

f o r e f r o n t  a s  t h e  s o l e  de terminvl t  of whether o r  n o t  t h e  

accused, i f  he h a s  performed an i l l e g a l  a c t  pursuant  t o  

s u p e r i o r  o r d e r s ,  can be convicted f o r  t h e  a c t .  

Also t o  be considered a s  support ing t h e  d o c t r i n e  

of respondeat s u p e r i o r  i s  t h e  case  of t h e  Casablanca Desert- 

e r s .  This  case  involved an a r b i t r a t i o n  between4France a n d  

Germany before a panel of t h e  Permanent Court of A r b i t r a t i o n ;  



%twas decided i n  1909. A ~[broccan soldier  employed st1 . * 

the German consulate i n  Casablanca had aided deser ters  

from the French Foreign Legion i n  t h e i r  f l i g h t .  It was , 

found by the Court t h a t  the  accused had "acted only i n  

accordan.ce with orders from h i s  superiors and, by reason 

of h i s  i n f e r i o r  posit ion,  could not have incurred any 
., 

personal responsibi l i ty .  1123,24 

According t o  Dinstein, the main authori ty  i n  

in te rna t iona l  l ega l  theory f o r  the  doctrine of respondeat 

superior,  i.e., t h a t  the f a c t  of obedience t o  superior 

orders const i tutes '  e complete and absolute defense t o  a 

criminal prosecution, i s  t o  be found i n  Oppenheirnls Treat ise  

on Internat ional  Law; the f i r s t  edi t ion,  published i n  1906, 

contained the following passage: 

Violations of ru les  regarding warfare a re  
war crimes ogly when c o r ~ i t t e d  ~ r i tkou t  an order 
of the bel l igerent  Goverment concerned. If 
members of the armed forces commit v io la t ions  
by order of t h e i r  Government, they are  not war 
criminal5 and cannot be punished by the  eneny; 
the  l a t t e r  can, however, r e so r t  t o  r ep r i sa l s .  
In case members of forces commit violat ions  
ordered by t h e i r  commanders, the members may 
not be punished, f o r  the commanders a re  alone 
responsible, and the l a t t e r  may, therefore,  be 
punished as war criminals on t h e i r  capture by 
the  enerny.25 

It was observed t h a t  a d i s t inc t ion  was made between obedi- 

ence t o  orders emanating from the Government arid those of 
Z 

ordinary commanders. With respect t o  orders of the  Govern-

ment, discussion tha t  a war crime had taken place appeared 



to be out of place in his vikw. With respect to ordinary 


orders, a war crime might be committed; however, the com- 


mander was said to be solely responsible. The writer 
 # 

felt that the law could not require an individual to be 


punished for an act which he was compelled. by law to 


commit. When the sixth edition was published, in 1940, 


having been revised by Lauterpacht, the original passage 


was altered as follows: 


- The fact that a rule of warfare has been 

violated in pursuance of an order of the 

belligerent Government or of an individual 

belligerent commander does not deprive the 

act in question of its character as a war 

crime; neither does it, in principle, confer 

upon the perpetrator immunity from punish- 

ment by the injured belligerent. A different 

view has oscasional-ly been adopted by writers, 

but it is difficult to regard it as expressing 

a sound legal prin~i~le.2~ 


C. Obedience as a Defense in ths. World War I1 Setting 


1. As will be noted infra, many of the dcfecdan-ts 


in the Nuremburg trials offered the defense of superior 

B 

orders. But while the war was in progress, what was the 


attitude of the Nazi leaders with respect to accused 


Allied persclnnel who might have offered th.e same defense? 


Early in 1944, certain Allied pilots who had 


participated in bombing raids on the German homeland were 


murdered by German mobs. On 28 Kay of that year, Herr 

* 

Goebbels, who was Hitlerls propaganda minister, wrote in 


the Volkischer Beobachter, the official Nazi publication: 
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The pilots cadnot validly claim that as 
soldiers they obeyed orders. No law of war 
provides that a soldier will remain unpunished 
for a hateful crime by referring to the orders # 

of his superiors, if these orders are in strik- 
ing opposition to a11 human ethics, to all 
international customs in the conduct of warO27 

While the statement obviously cannot be equated 


with judicial pronouncements or the opinions of legal 


scholars, it does serve as an indication of official opinion. 


. 2. During the war, plans were being made under the 

auspices of the Allies for dealing with Axis war criminals 

after hostilities. Lauterpacht, who had been responsible 

for the latest revision of Oppenheimts treatise and had 

reversed the position contained therein with respect to 

the defense of superior orders, made an important contri- 

bution to the deliberations of th..e commissions of the 

United Nations. In 1942, he submitted a nenorandtm to a 

Committee established by the International Commission for 

Penal ~econstruc t ion and Development ; the memorandum won 

approval, generally. Apparently rejecting both extremes 

with regard to plea of superior orders, he urged that the 

defense be available to the accused only if it were found 

that such accused had acted under compulsion or a legitimate 

mistake of law. Manifest illegality of the orders would 

preclude a defense to acts committed in obedience thereto. 28 

In 1943, another international body, the London 


International Assembly, which had been formed in 1941 under 




the auspices of the ~ ~ e a ~ u e  
of Nations Union, although ' i  

most of its zrieiab~rswere appointed by goveYnner,ts of tile 
# 

United Nations, adopted a resolution which p??ovided, with 


respect to the defense of'superior orders, that the fact 


that an order was issued by a superior to a subordinate 


to commit an act violating international Law was not in 


itself to be a defense, but that the courts were entitled 


to consider whether the accused was placed in a ffstate of 


compulsionffto act as ordered, and acquit him or mitigate 


the punishment accordingly. However, such exculpating 


or extenuating circumstances should, according to the reso- 


lution, in all cases be disregarded when the act was so 


obviously heinous that it could not be committed t.rithout 


revolting the conscience of an average h m m  being. This 


resolution thus onits avsilability of the defense of mis-


take of law or fact. 


In t h e  United Na-tions War Crimes Commission, the 

question of obedience to orders was simuitaeously explored 

by the Legal Committee, which attempted to attain an 

approximation of the relevant national laws of the United 

Nations in order that the sane legal principle :~ould be 

applied in the various national courts, and by the Committee 

on Enforcement, which was to draft a provisionain a contem- 

plated international Court of the United Nations -for the 

punishment of war criminals. To the latter Committee, the 



-- 

I American delegate submitted 'the following draft provision: 

, 

(1) The plea of superior orders shall not 

constitute a defense...if the order was so 

manifestly contrary to the laws of war that 
 # 

a person of ordinary sense and understanding 

would kriow or should know, given his rank or 

position and the circumstances of the case, 

that such an order was illegal. 


(2) It shall be for the Tribunal...to 

consider to what extent irresistible com- 

pulsion shall be a ground for mi gation 

of the penalty or for acquittala 26 


This provision is couched more in traditional 


legal terms than that adopted by the London International 


Assembly and is strikingly similar to that discussed by 


Winthrop, in its first paragraph, but adding in the second 


paragraph the statement with respect to compulsion. The 


majority of the Legal Committee recommended a formulation 


similar to that fcund in the first paragraph of the American 

P 


proposal. The Czechrepresentative, hovever, contested the 


majority proposal and insisted on one very similar in con- 


tent to the gonception of the London International Assembly. 


Before the Commission settled its position with 


regard to these recommendations of the majority and 


minority in the Legal Committee, the Committee on Enforce- 


ment put forward the proposal, accepted by the Commission, 


that the following statement be #transmitted to the Govern- 


ments of the United Nations for use by the intwnational 


Court to be vested with the power to try war criminals: 




-- 

-- 

I 

The Comission has considered the question 
" 	 of 'superior orde?sl.  It f i n a l l y  decided t o  

leave out any provision on the subject...The 
Com~ission considers t h a t  it i s  be t t e r  t o  leave 
it t o  the  court  i t s e l f  I n  each case t o  decide , 

what weight, should be attached t o  a p l e a  of 
superior orders. But the Commission wants 
t o  make it c lear  t h a t  i t s  members unanimously 
agree t h a t  i n  principle t h i s  p lea-  does 'not 
of i t s e l f  exonerate the offenders. 

This statement was subs tan t ia l ly  the posit ion 

adopted by the  Commissior~ i n  M a r ~ h , - 1 9 4 5 . 3 ~  Thus it 

appears t h a t  the  only r e a l  posit ion taken up t o  tha t  

point 'wi th  respect  t o  the v a l i d i t y  of the  defense of 

superior orders was a re jec t ion  of the pr inciple  of 

r e s ~ o n d e a t  superior. 

During the San Francisco Conference i n  April,  

1945, the Vnited States  subnitted a  proposal t o  the 

Foreign Ministers of the  United Kingdon, the  Soviet Union 

and 	France, with respect t o  the t r i a l  of the major war 

criminals i n  Europe; it included a provision with respect 

t o  superior ord-ers. In  June, 1945, the provision, s l i g h t l y  
B 

revised, was included i n  a  subsequent d r a f t  transmitted t o  

the Jhloassies of those three powers i n  l,Jashingtor, t o  form 

a basis  fo r  discussion i n  a  special  conference t o  be con-

vened. The proposal read as follows: 

In any t r i a l  before an Internat ional  

Mil i tary Tribunal the  f a c t  t h a t  a defendant 

acted pursuant t o  an order of a superior o~ 

government sanction s h a l l  not cons t i tu te  a 

defense per  se ,  but may be considered e i the r  
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in defense or in mitigation of pui~ishment if 

the Tribimal determines that justice so 

requires.31 


Thus, it would not have been sufficient wader this 


formulation to prove to a tribunal that he had acted pur- 


suant to superior orders, for such obedience would not 


constitute a defense pep se. Further evidence as to the 


circumstances of the act for which he was accused would 


be necessary in order to determine whether justice, in 


that particular case, demanded acquittal or, in the 


alternative, a mitigation of the punishment. 


On 6 June 1945,Mr. Justice Robert H. Jackson, 


American chief of cou~sel in the prosecution of the prin- 


cipal Axis war criminals, submitted a Report to then 


President Harry S. Truman, shedding some light on the 


thinking of the particip~~ts
of the United States in the 


various international conferences, with respect to the 

3 

defense of superior orders: 


There is doubtless a sphere in which the 

defense of obedience to superior orders should 

prevail. If a conscripted or enlisted soldier 

is put on a firing squad, he should not be 

held responsible for the validity of the 

sentence he carri.es out. But the case nay 

be greatly altered where one has discretion 

because of rank or the latitude of his orders 

....An accused should be allowed to show the 

facts about superior orders. The Tribunal U. 


can then deternine whether they constitute a 

defense or merely extenuating circ 

or perhaps carry no weight at all. !Bstances 


3. 	 The United States attitude towards the question 
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d f  obedience to orders as a defense was not acceptable to 
1 

the Soviet Union. On the date when the revised draft was 


submitted, the Russians proposed to replace the American' 


formula with one of their otm: 


The fact that the accused acted under 

orders of his superiola or his government will 

not be considered as justifying the guilt 

circumstance-33 


This attitude is cornpa~able.-to that later expressed 


b y  the* Wpreme National Tribunal of Poland, in 1946,where 


judgment was delivered a few months before the Nurenburg 


Judgment. It provides us vith an indication of the 


attitude where the views of the Communist world hold sway, 


when dealing with their enemies. 


An excerpt from the holding is as follows: 

According to the modern theory and practice 

of comparative penal lav, it is not necessarily 

every order of a superior that the sv-bordinate 

must carry out. In military la~r, among others 

that of Germany, obedience is the fundamental 

attitude of the soldier. Yet even in this 

rigorous3military law, discipline and obedience 

are not to be conceived in the sense of a blind 

obedience...to every order, but only tc orders 

that are in accordance with the lzw, and not 

those that call upon him to commit crimes. ~Zny

such criminal order from a superior will always 

constitute a crime, delictum sui generis, for 

the execution of which the doer will be ejeally 

responsible with the issuer of the order. 


Thus, it might seem that in the Communist world, 

6 

the extreme principle of les baionnettes intelligentes was 


the prevailing one, during this---period. Sut Greenspan tells 


us that under Soviet Russian military law, a soldier carrying 




out the unla~~ful order of bn officer incurs no raespon- 


sibility for the crime, which is that of the officer, 


except where the soldier fulfills an crder which is 
 a 

clearly criminal, in which case the soldier is respon- 


sible together with the officer who issued the order. 35 


It would appear that in the Coa~~unbst 
world, or 


at least within the Soviet Union--unless, as is unlikely, 


there has been a great chvlge in thinking in the subject 


in recent years--one finds a double standard. A different 

!
treatment may be anticipated with respect to the Russian 


soldier who commits an act, criminal but not clearly so, 


pursuant to the unlawful order of his superior, and the 


soldier of mother nation, accused under the same or 


similar circumstances, and tried under Soviet auspices. 


Eventually, the four Powers agreed on a ffcompro- 


miseft, found in Article 8 of the Charter of the International 


Military Tribufial: 

3 

The fact that the defendant acted pWsumt 

to the order of his Government or of a superior 

shall not free him from responsibility, but 

may be considered in mitigation of punishment 

if the Tr' unal determines that justice so 
38
requires.~ 


It is the opinion of the writer that the above 


provision represents a capitulation by the United States 


to the Soviet Union on this point, for we can p%rceive 


that possibility of obedience to orders under set 




1 of circunstances, es ,a defense to a criminal act was pre- 

cluded. Theoretically, the conscripted or enlisted soldier 

placed on the firing squad could be convicted of nurder ' 

if the condemned person he assisted in executing were un-

justly convicted. One can understand the vengeful attitudes 

l~rhich were held by the Russian people and their leaders in 


1945, in view of the great hardships and sufferings imposed 


upon that unfortunate nation during the war. Hovever, 


,vengeance should never have been allowed by the American 

I 

jurists to be substituted for a principle more nearly 


resembling justice under law. 


4. At Nuremburg, more than twenty of the Gerinan 

leaders and a half dozen Nazi organizations were prosecuted 


in criminal proceedings by the Big Four. The trials began 


late in 1945 and were completed in the latter part of 1946, 


by the International 14ilitary Tribunal, which was composed 


of four judges and four alternates, one of each from each 

P 

of the participating nations. The question of obedience 


to orders was raised many tines. The best method of 


approaching an understanding of the law applied by the 


Tribunal would, it is submitted, be to examine the differ- 


ing conceptions adopted by counsel for the prosecution and 


for the defense, to compare these with the provJsion of 


Article 8 of the Charter, and to consider the final position 

/ 

taken by the tribunal and the conclusions which arise from it. 




The approach qf Justice Jackson, the American chief 

I 

prosecutor, varied from that of his colleagues from the 

other participating nations. In his opening speech, he ' 

reiterated the view expressed in his Report to the President 

of the Uni.ed Stat=, with respect to the soldier on the 

firing squad. However, this view had been superceded in 

the Charter by the major concession.made to the Russians, 

leaving only the possible consideration of the matter of 

obedience in mitigation of the punishnent. He even went 

so far as to quote the provision of the German Military 

Code which we have discussed in connection with the Leipzig 

Trials. However, he distinguished the situation of the 

soldier on the firing line with that of the defendants at 

bar, who were described as having been entrusted with 

broad discretion and the exercise of great po~:rer.37 

The British chief prosecutor, Shawcross, in his 


closing speech, stressed that Article 8 was merely declar- 

3 

atory of existing international law, but spoke of it in 


terms of Itorders manifestly contrary to the very law of 


nature from which international law has grown. 1138Henthon, 


the French chief prosecutor, cited the statement by Goebbels 


with respect to the lynching of the Allied pilots, quoted 


supra, as a principle to be turned around against the Nazis, 


but adding his own contribution, that orders from a superior 

/ 

do not-exonerate the agent of a manifest crime from 




rksponsibility.39 Rudenko, the Soviet chief prosecutor, 


surprizingly enough, seemed to depart somewhat from the 


extreme position taken by his Government in participating' 


in the formulation of Article 8, by stating in his closing 


speech: 

% I 

The authors of the Charter were fully 

aware of the specific conditions existing 

in Hitlerite Germany, were thoroughly 

familiar--from the material of the Kharkov 

and other trials--with the attempts of 

the defendants to hide behind Hitlerls 


I 	 orders, and it is for this very reason 

that they made a special proviso to the 

effect that the execution of an obviously 

criminal order does not exone~jjte one 

from criminal responsibility. 


It would appear that in contrast to the absolute 


language of Article 8,the prosecutors were arguing that 


a defendant should incur responsibility for his acts if 


he obeyed manifestly illegal orders, but were implying 


that if the illegal orders were not manifestly so, the 


defendant mu3t be relieved of responsibility. It might 


be argued that Article 8 was dealing with a state of 


affairs in which it was knobm in advance that the defen- 


dants, could not plead that they were unaware of the 


illegality of the acts which they performed pursuant to 


.orders, and hence could not plead obedience to superior 


orders as a defense. Apparently, as reflec.ted dn his 


argument, at least one of the defense counsel--Kauffman,
.--

representing the accused Kallenbrunner--interpreted the 
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a t t i t u d e  of the  prosecution t o  have been along t h i s  l ine .  41 

However, another log ica l  explanation for  t h i s  tone i n  the 

approach of the  prosecution i s  t h a t  the counsel f e l t  t ha t  

i n  a l l ,  or a t  l e a s t  most of the cases, the s t a t e  of the 

evidence was such tha t  the manifest i l l e g a l i t y  of the 

ac t s  charged was (or would be, re fer r ing  t o  the opening 

speeches) apparent t o  the members of the  Tribunal, and 

t h a t  it was preferable t o  the i n t e r e s t s  of the..prosecution 

t o  r e l y  on t h i s  showing of f a c t ,  ra ther  than argue t o  

the  Tribunal an adherence t o  the more rigorous provisions 

of the  Ar t ic le  and r i s k  i t s  re jec t ion  of them. Another 

possible explanation i s  t h a t  the prosecutors may have 

assumed t h a t  the orders obeyed i n  committing the crimes 

were not only i l l e g a l ,  but were manifestly so as a matter 

I n  attempting t o  absolve t h e i r  c l i e n t s  of' g u l l t  

and save them from hanging, the defense at torneys used 
a 

various l i n e s  of defense. As a f i r s t  l i n e ,  they contecded 

t h a t  Ar t ic le  of the Charter was inapplicable t o  H i t l e r ' s  

orders, dvle t o  peculiar  circumstances prevalent i n  the 

Third Reich. Many, however, i n  contras t  t o  t h e i r  colleagues, 

real ized t h a t  t h i s  l i n e  of defense was vulnerable and put 

t h e i r  main re l iace  on some other theory. Some of these 
4 

admitted the general app l i cab i l i ty  of the  pr inciple  s e t  

f o r t h  i n  Ar t ic le  8 but attempted t o  show t h a t  t h e i r  



particular clients should be' acquitted for some other ,
" 

reason. Others nerely attempted to plead for mitigation 


Kariffrnann, representing Ernst Kaltenbrunner, 

apparently assumed that the Tribunal would be convinced 

of the manifest illegality and personal knowledge thereof 

on the part of his defendant, and offered the argument 

the element or" comp~~lsion, ignored by the prosecution, 

not as a defense but only for alleviation pf punishment. 

There appeared to be no doubt, in his mind, that anyone 

refusing to comply with an order in the Third Reich, 

particularly toward the end of the war, would have been 

in peril of his life.42 Sauter, counsel for Funk, 

argued that his client had obeyed not an ordinary order, 

to which he urged that the Article referred, but rather 

the la%?.43 Nelte, counsel for Keitzl, ahitted , t ha t  

his client had acted in pursuance of manifestly illegal 

orders, &reed that a soldier is not obliged to obey 

such orders, but sought to escape application of &tide 

8 by means of the plea based on the special nature of the 

Fuhrer1 s orders. 44 Thus, these counsel made no effort 

to contest the validity of Article 8, but either contented 

themselves with relying on the proviso dealing with 
0 

mitigation of punishment, or with arguing that the 


offenses charged had been committed in obedience to 




I 

'national law or orders of a special character. 

> 

Gawlik, courlsel for the defense of the 

Sicherheitsdienst (Security Service), argued that if a , 

person considers his action right and legal by virtue 

of an order given him, he must be exonerated, and further, 

that Article 8 of the Charter could only have that sense 

and meaning. 45 Yzanzbuhler, counsel for Doenitz, also 
attempted a defense based on mistake of law. He contended 

that his client had obeyed Hitlerts order to exterminate 

Commando prisoners of war, out of a belief that his acts 

constituted, as the order had represented itself to be, 

a measure of reprisal. However, he conceded that his 

client, like all senior officers, knew of the illegality 

of the order--in fact, the Geneva Convention explicitly 

prohibited the use of measures of reprisal against 

prisoners of war; hence, an argunent based on mistake 

of law was untenable under these circunstances. 46 
I 

Despite the plain meaning of Article 8 with 


respect to the doctrine of respondeat suoerior, several 


of the defense counsel relied on the doctrine as if it 


had been viable, recognized, and accepted, arguing the 


advantages of discipline and the shattering effects of 


insubordination on the whole structure of the military 
6 


and the State. Several contended that the power to 


determine the legality of war -l's vested in the competent 
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bolitical authorities. and was not the affair of the 


armed forces. Exner, counsel for Jodl, argued that not 


even the Chief of the General Staff, in person, could 


refuse to comply with the resolve of the competent 


political leadership to wage war merely because in his 

' opinion the war was in contravention of the rules of 


international law; otherwise no warr-aggressive or 


defensive--could be waged. Furthermore, he put to the 


Tribwial the rhetorical question of what would happen 


if the Security Council of the United Nations decided 


on a punitive war or police action in response to 


aggression and the Commander in Chief of the United 


Nations forces were to refuse to implement the decision, 


alleging that to his mind no aggression justifying the 


counterneasure had t,aken place, a d  thus causing, as a 


result of such a principle, the whole security apparatus 


to depend on the subjective opinion of a single nonpolit- 

P 


ical person. Exner and others argued that it was 


impossible to impose upon an officer the obligation to 


probe into the legality of wars for only seldom would 


he be in a position to discern all relevant circumstances 


so as to determine in accordace therewith whether war 


is permissible, and further, as a matter of lax, the 


definition of aggression is disputable even among scholars 


versed in international law, and who would be the officer 




to determine such a subtle question? The officer 

standing trial, they argued, is not a judge; he is not 

obliged, nor is he competent, to pronounce a verdict 
I 

on the lawfulness of the policy of his country.'7 Exner 

argued that one should not demand from the soldier that 

he become a martyr as a result of such disobedience. 48 

Exner, in arguing, for the doctrine of respondeat 

superior, attempted to distinguish the Muremburg defendznts 

from many of those tried by Nazi Tribunals for the 20 July 

1944 attempt on the life of Hitler. Those had offered 

the same defense. He argued that those defendants had 

been given the extraordinary order to participate in 

the attenpt to murder the head of the state, which he 

urged was distinguishable from an order from the head of 

state to commit an act contrary 60international law. 

But in making s ~ c han argument, he, in effect, adnitted 
d 

that the doctrine of respondeat superior, as a defense 
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in each and every case, would not apply, thus seriously 

weakening his position. 49 Naturally, the reliance of 

these gentlemen on the doctrine of respondeat superior 

wzs doomed from the start. 

Another contention of the defense which should 


be discussed is that of the Fuhrerprinzi~, or leadership 


principle. This principle was, according to the findings 

/ 

of the Tribunal, originally developed within the ranks 
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of the Nazi pa r ty  and-.represented a most absolute form, . 

of goverment. Each leader had the r i g h t  t o  govern, 

administer or decree, subject only t o  the orders he 
# 

received from above. It applied, i n  the f i r s t  instance,  

t o  Hi t l e r  himself as  leader of the Party, and, i n  a 

- l e s se r  degree, t o  a l l  other pa r ty  o f f i c i a l s .  A l l ,  

members of the  Party swore an oath .of "e ternal  a l l e -  

giance" t o  the Leader. Jahr re iss ,  cornsel fo r  Jodl,, 

explained the theory, t h a t  H i t l e r r s  orders b e c a ~ e  the 

.central  element of the German s t a t e  edif ice .  He 

described a t  great  length the despotic-monocratic 

government i n  Nazi Germany, maintaining t h a t  such orders 

had been the l a s t  word, so t h a t  it was impossible t o  

r a i s e  objections t o  them or c a l l  them i n  question. 

H i t l e r r s  orders had a special  aura of sanct i ty ,  according 

t o  him. The functionaries had no r i g h t  or duty t o  examine 

the  orders. ,For them, the orders could never be illegal.5'  

Laternssr,  comse l  fo r  the High Command, expressed the idea 

as  follows: 

No one can deny t h a t  Hi t l e r  alone wielded 
the power of the Reich i n  h i s  hands, and 
consequently a l so  had the sole and t o t a l  
respons ib i l i ty .  The essence of every dicta-  
torsh ip  ul t imately l i e s  i n  the f a c t  t h a t  one 
manrs w i l l  i s  almighty, tha t  h i s  w i l l  i s  
decisive i n  a l l  matters. In  no other d ic ta -  
torsh ip  was t h i s  pr inciple  developed so 
exclusively as  i n  Hi t l e r  s --dictatorship.fil  

The prosecution, with respect t o  the Fuhrerprinzip, 
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countered with an. argument in the nature of the well-knovn, 


legal principle of estoppel, lee., that' these particular 

.

defendants had participated in the destruction of free 


government in Germany, and should not be heard to complain 


of their lack of freedom of action. They, themselves, had 


-llhelped
to create the M~rerprinzirs, and subsequently, to 


make to function officially. Had Germany won the war, 


they ~qould have been quite prominent in attempting to 


Ishare the credit and laurels for success of the Third 


Reich. s2 

The principal pronouncement of the Tribunal on 


the question of obedience to orders was included in the 


following passzge, referring to Article 8: 


The provisions of this Article are in 

conformity with the lab^ of all nations. That 

a soldier was ord.ered to kill or torture in 

violation of the international laT:i of war has 

never been recognized as a defense to such acts 

of brutality, though, as the Charter here pro- 

vides, tpe order may be urged in mitigation of 

the punishuent.. The true test, which is found 

in varying degrees in the criminal 1as of most 

nations, is not the existence of the order, 

but whether moral choice was in fact possible.53 


As mi.ght readily have been anticipated, there has 


been much speculation by legal scholars as to the inter- 


. 	 pretation, meaning and prospective application of this 

passage, particularly with respect to the testrof moral 

choice, which cannot be found in the text of Article 8. 
/ 

Several schools of thought have developed concerning .the 




-- 

1 lheanlng and availability of the test. One view holds [ 
I 

that the Tribunal applied the test to the question of 

mitigation of punishment only, in contradistinction to * 

. the question of discharge from responsibility; i.e., if 

moral choice was possible to the defendant who was faced 

' . with an illegal order and h e  conmit",d the offense never- 

theless, severe pzlnishment ought to-be meted out to him. 

On the -other hand, if no such choice was open to the 

defendantwhen he committed the offense, there is room 

for leniency. Another, and possibly the majority view, 

is that obedience to orders is merely a fact to be 

taken into account in determining whether or not.there 

was in fact a moral choice. Another, somewhat extreme 

view, is that obedience to orders does constitute a 

per se moral choice is possible. Dinstein, 


along with others, takes the view that the test relates 


to mens rea, the larger test which he urges in his work 

3 


as the one most logical to follow in order to determine 

accountability. This principle would include compulsion 

and mistake of law or fact and would consider obedience 

to orders along with the other facts to be considered 

in arriving at a finding. * 
5. Shortly after the h'uremburg trials,the Allied 

Po~iers in the Far East proceeded to try twenty-five 

, Japanese leaders accused of war crimes. The International 



Trib7mal of the Far East, colnposed of eleven judges, 1 
1 

heard the cases. It proceeded under a Charter attached 


to a Special Proclamation issued at Tokyo by General ~ouilas 


MacArthur as Supreme Commander, Article 6 of the Charter 


provided as follows: 


Neither the official position, at any 

time, of an accused, nor the fact that an 

accused acted pursuant to the order of his 

government or of a superior shgll, of itself, 

be sufficient to free such accused from 

responsibility for any crime with which he 

is charged, but such circumstances may be 

considered in mitigation of punishment if 

the Trib~aJ determines that justice so 
-

. requires.>> 
In effect, the authors of the Tokyo Charter, absent 

the Soviet influences with regard to obedience to orders, 

adopted a position similar to that of the American Drafts 

of the London Charter. The Tribunal, however, felt con- 

strained to follotr the principles enunciated by the one 

at Nurenburg ,.including the passage relating to the moral 
choice test.' In his dissenting opinion, the Dutch judge, 

Roling, although he did not directly herein cope with the 

problem of obedience to orders, couched his decision in 

terms of respondeat su~erior: 

No soldier who merely executed government 

policy should be regarded as a criminal, as 

guilty of the crime against peace. The duty 

of an army is to be loyal. Soldiers nor 

sailors, generals nor admirals should be 

charged with the crime of initiating or 

waging an aggressive war, in case they merely' 




performed their military duty in fighting a 
war waged by thei~ governmznt. ! 

I 

He went on to explain that an army shou.ld not 


I1medd.le in politicsr1 for better or for worse and must obey 


the instructions of the political leadership to go to 


56
war. 


6. Another group of trials conducted in t h e  af-ker-

math of World War I1 are the lrSubsequent Proceedingsf1 at 

Nurernburg, so-called to distinguish them froin the pro- 

ceedings, first in tine and importance, before the Inter- 

national Military Tribunal. These subsequent proceedings 

involved twelve trials of sorae 185 important Nazi criminals 

and were conducted in the years 1946-1949by the Military 

Government of the American Zone of Occupation of Germany-- 

national, military tribunals. They were conducted under 

Law No. 10, promulgated on 20 December 1945, by the 

Control Council of the four Occupying Powers. Article 11 

(4)(b) of the Law prescribed: 

P 


The fact that any person acted pursuant to 

the order of his Government or of a superior 

does not free him fron respcnsibility for a 

crime, but nay be considered in mitigation. 57 


The plea of obedience to orders arose many times 


at the Subsequent Proceedings. The s m e  contentions of 


the defense, which included many of the forner defense 

6 

counsel, were offered, invoking this principle in the 


various forms, along with a few new twists. The prosecution, 


48 



which a lso  included some of the same counsel, offered 

argunents and contentions s imilar  t o  those presented 
* 

e a r l i e r ,  including those embracing the manifest i l l e -  

g a l i t y  pr inciple .  I n  a t  l e a s t  one case, there  was 

added a re l iance  on the judgment rendered i n  the Llandovery 

" C a s t l e  case a t  Leipzig. The prosecution a l so  impliedly 

accepted compulsion as a possible defense but attempted 

, t o  ru le  it out a s  inapplicable on the f a c t s  t o  the cases 

; i n  question. 

The court .  re jected obedience t o  orders as  a defense 

per se ,  but did not deny the  poss ib i l i ty  of discharge. from 

respons ib i l i ty  under circumstances actual ly  partaking of 

compulsion, i . e . ,  where the defendants acted pursuant t o  

orders associated with a th rea t  which i s  "eminent, r e a l  

and inevitable1' .  The Tribunal s ta ted:  

The t e s t  t o  be applied i s  whether the  
subordinate acted under coercion or  whether 
he h imsdf  approved of the principle in-  
volved i n  the order. If the second prop- 
os i t ion  be t rue ,  the  plea of superior orders 
f a i l s .  The doer may not plead innocence t o  
a criminal ac t  ordered by h i s  superior i f  he 
i s  i n  accord with the p r inc ip le  -md i n t en t  
of the superior. When the w i l l  of the doer 
merges with the  w i l l  of the superior i n  the 
execution of the i l l e g a l  a c t ,  the doer 
not plead duress under superior orders. fBy 

Another principle which the Tribunal espoused 
B 

was mistdke of law, as s ta ted  i n  the Hostage case: 

We are  of the view.. .t<at i f  the i l l e g a l -  
i t y  of the  order was not t o  the i n f e r i o r ,  
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and he could not 'reasonably have been expected 

to know of its illegality, no wrongful intent 

necessary to the commission of a crjme eztsts 

and the inferior will be protec~ed.59 


As a supplement to the personal kno~s~ledge principle, 


the Trlbunal referred to the guilt of one committing an 


. act pursuant to orders that were manifestly illegal. 

With respect to the issue of guilt or innocence, the 

Tribunal seemed to follow the earlier, international one 

in dealing with superior orders, with the few differences 

noted above. , Dinstein, however, apparently detected a 

greater degree of acceptance of the principle as a factor 

in mitigation, based on some of the relatively light 

sentences adjudged and the remarks made by the Tribunal 

in connection therewithe60 

Since the deliberations sf the Tribunals at Nurem-

burg, there have been many trials or" accused Nazi war 

criminals in the national courts of the aggrieved peoples 
3 

of Europe. Records of 1,911were submitted to the United 

Nations War Crimes Commission for publication, although 

the Commission epitomized only 89 of these, In the great 

majority or" these in which the principle was invoked as a 

defense, it was rejected. A notable case was that of the 

Scuttled U-Boats case. There, a German naval officer was 
Q 

brought to trial before a British Military Court in Ram-


burg, in 1946, for having scuttled two German submarines 
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of a modern type a f t e r  the surrender of the  German armed 

forces i n  the  thea t re  i n  which he served m d  i n  violat ion 

of the te rns  of the  surrender. A t  the t r i a l ,  the evidenfe 

shoved t h a t ,  a t  one point ,  the  German Admiralty had ordered 

t h a t  a l l  submarines be scut t led  before they f e l l  i n t o  the 

hands of the All ies .  The order was comtermai~ded immedi- 

a t e l y  a f t e r  i t s  issue and before the a c t s  giving r i s e  t o  

the proceedings. The accused had not, a t  t h a t  point ,  

received not ice  of the revocation. Thus, h i s  obedience 

defense was augmented by the mistake of f a c t .  Hoiiever, 

he did not r e l y  on mistake of f a c t  a t  a l l ,  and, i n  

convicting him, the  Court re jected h i s  so le  defense of 

superior orders. 61 

Another t r i a l ,  perhaps the most famous of those 

conducted i n  a nat ional  court ,  was tha t  of ddolf Eichmann, 

i n  the  State  of I s r a e l .  The accused sought t o  invoke the 

pr inciple  of,superior orders, among others. This defense 

was re jec ted  on the  f ac t s .  It was found t h a t - t h e  accused 

had himself formulated and ordered in to  execution much 

of  the  policy of annihi la t ion of  Jews f o r  which he was 

accused. The I s r a e l i  Courts rendered d i c t a  re jec t ing  the 

pr inciple  of superior orders as a  defense or ,  i n  h i s  case, 

even a s  a  mitigating fac tor .  The applicable Iseaeli 

s t a tu to ry  provision included the ..-manifest i l l e g a l i t y  t e s t  

with respect  t o  superior orders.  Eichmam, it was s t a t ed ,  



did not meet that test.62 


The United Nations International. La17 Commission 

# 

has expressed a view with respect to the defense of 


superior orders. On 28 July 1954, the Draft Code of 
' 

offenses Against the Peace and Security of Mankind was 

adopted by the Commission, The Code stated that the 

offenses listed, which included varzous acts of aggres- 

sion against nations, racial and religious groups and 

individuals, should constitute crimes under international 

law for which the responsible individuals should be 

punished. With respect to superior orders, Article 4 

of the Draft Code provides as follo~~s: 

The fact that a person charged with an 
offense defined in this code acted pursuant to 
an order of his Government or of a superior 
does not relieve him of responsibility in 
international lar;r if, in the circmstmces at 
the time, i'i was posgible for hin not to com- 
ply with that order.03 

The provision does not spell. out the meaning of 

"possible for hin not to cornply.I1 One might speculate on 

a gamut of likely meanings and interpretations, requiring 

anything up to and including martyrdom on the part of the 

individual concerned in order for him to comply. Further 

criticism of the provisions is justified in that no pro- 

vision is made with respect to lmo~?ledge, whether actual 

or inferred, of the illegality of the order on the part . 

of the individual. An example of possible harshess of 

52 




I 

this omission would be -in a possible prosecution of ail . 

individual for causing "serious mental harm to members 

of a national, ethnic, racial or religious group," an 


tloffensell How can any soldier, 
proscribed by the code. 


even a General, know whether or not he would be commi-t- 


ting this particular offense in the mere carrying out 


of the routine duties of ,war? 


D. The American View 


1. Ile have previously alluded to the view on 


the doctrine of superior orders as enunciated in Winthropls 


work, supra, and in the Wirz case. Further examination 


of American case law on the subject is of interest. In 


the case of In re air,^^ the defendants were given an 

ord-er by their superior with respect to appreh, ension of 


,-
two suspected .deserters. They raere to pursue the fugitives 


and if successful in sighting then, to halt them. If the 


deserters t h p  did not halt, the pursuers were to make 


the demand the second time. If the demand were unheeded, 


according to the sergemt, they were to fire upon the 


fugitives and hit them. The pursuing soldiers overtook 


one of the fugitives and during the encounter, pursuant 


to the orders, sho-t him t'o death. On the issue of obedi- 


ence to orders as a defense, t h ~  Court in grantsing the 


petition to dismiss on jurisdictional grounds, rendered 

.-

the following dicta: 
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'Flhile I do no.t say t h a t  the  order given 

by Serg. Simpson t o  pe t i t ioners  was i n  a l l  

pa r t i cu la r s  a lawful order, I do say t h a t  the 

i l l e g a l i t y  of  the  order, i f  i l l e g a l  it was, 

was not so much s o  as  t o  be apparent znd 

palpable t o  the  commonest understanding. I f ,  

then, the  pe t i t ione r s  acted under such good 

f a i t h ,  without any criminal in t en t ,  but with 

an honest p-crpose- t o  perform a supposed duty, 

they are  not l i a b l e  t o  pros cution under the 

criminal laws of the s t a t e .  85 


I n  a s t a t e  case involving labor disord-ers i n  the 

Pennsylvania anthraci te  coal  region, the  mi l i t a ry  forces 

of t h a t  s t a t e  were cal led onto act ive duty by the Governor. 

The r e l a t o r ,  a pr iva te ,  w a s  a member of a uni t  sent  i n t o  

the troubled area. A s  a sentry a t  a par t icu lar  house, he 

was given the  order t o  h a l t  a l l  persons prowling around 

or approaching the house, and i f  persons so challenged 

f a i l e d  t o  respond t o  the challenge a f t e r  due warning " to  

shoot and shoot t o  k i l l r 1 .  I n  co6pliance wi th  these orsers ,  

the  pr ivate  k i l l e d  a man. Although the Court found the 

order t o  have been a l ega l  one under the c i rcmstaces ,  
1 

it made the following comments as t o  the defense of supe-

r i o r  orders: 

...i f  the  c i rcmstances  are  such t h a t  

the  commaEd may be jus t i f i ab le ,  he should 

not  be held g u i l t y  fo r  declining t o  decide 

t h a t  it i s  wrong with the respons ib i l i ty  

unless the  case i s  so p la in  as not t o  adnit  

of a reasonable doubt. A so ld ier ,  conse-

quently, runs l i t t l e  r i s k  i n  obeying an 

order which a man of comon sense so 

would regard as  warranted by the circumstances. 


...any order given by an of f icer  t o  h i s  
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private  prhich does not expressly and c lea r ly  
shov on i t s  face, '  or i n  the body thereof,  
i t s  own i l l e g a l i t y ,  the  soldier  would be 
bound t o  obey, znd6zuch o r d e r  woald be a 
protection t o  him. I 

We may obtain some indicat ion of the  a t t i t u d e s  of 

two of the present Judges on the United Sta tes  Court of 

Mili tary Appeals as  t o  the defense of superior  orders 

by considering t h e i r  opinions as s ta ted  i n  United Sta tes  

v. 14ilesm67 In  t h a t  case, the accused was convicted by 

a General Court Martial ,  on h i s  plea of gui l ty ,  t o ,  among 

other things,  th ree  specif iczt ions  of housebreaking and 

t w o  of wrongful appropriation of Government property. 

The offenses al legedly occurred a t  Fort Dix, New Jersey. 

During the sentencing procedure, the defense presented 

evidence which tended t o  show tha t  the itelils i n  question, 

which were supply room items, had been taken by the  accused, 

a pr ivate ,  i n  the housebreakings and brought t o  h i s  company 

supply room t o  make up inventory shortages which had 
1 

worried the company commander. The Court fur ther  inferred 

from the evidence tha t  the accused had been to ld  by the 

company commander t o  t r y  t o  make up the shortage of spec-

i f i e d  items by tfnormal scroungingtf a c t i v i t i e s .  I n  the 

f i n a l  argument on the sentence, one o f  the accused's 

c i v i l i a n  at torneys reviewed the evidence and ma_intaiin 

t h a t  statements made by the company comander and other 
/ 

personnel of the  company Itpushed Bf le  accusefi7 i n  the wrong 
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I Birection. " However ,; i n  arguing f o r  mitigation of punish- 

ment, counsel admitted the general g u i l t  of the accused.. 

The issue raised on appeal was t h a t  of whether the accused 

improvidently entered the pleas of guil ty.  It should be 

noted t h a t  a t  the  t r i a l ,  he was represented by appointed 

defense counsel and two c i v i l i a n  Iz:.yers who were members 

of the  bar of the  State  of New Jersey. Chief Judge Robert 

E. Quinn delivered the Opinion of the  Court. He recognized 

the  testimony of witnesses t h a t ,  t o  then, ltscroungingll 

e n t a i l e d t h e  exchange of surplus i t e n s  fo r  shortage items, 

o r  the  voluntary t r ans fe r  by one un i t  of a surplus item 

t o  another u n i t  which had a shortage i n  t h a t  item, on a 

s o r t  of flgoodw i l l H  basis or as a "gift1' .  Such t r ans fe r s  

were considered by the witnesses t o  be permissible supply 

pract ices  but were sharply distidguished from i l l e g a l  

appropriations. Judge Quinn went on t o  s t a t e ,  with regard 

t o  the  accused: 
3 


Be t h a t  a s  it may, the plea of gu i l ty  
admitted, and the accused does not now d e ~ y ,  
t h a t  he h e w  he was engaged i n  i l l e g a l  conduct 
when he broke i n t o  other buildings t o  obtain 
property, without regard t o  whether the prop- 
e r t y  he took was or was not surplus t o  the 
u n i t s  from which it was taken. I f  the accused 
acted i n  accordance w i t h  the terms of an order 
from h i s  company commander which he knew t o  be 
i l l e g a l ,  e i s  nonetheless gu i l ty  of the  offenses 
charged. 6$ a 

We can, safely ,  only say tha t  Chief Judge Quinn 

does not subscribe t o  the doctrine of respondeat superior 



I W i t s  most extrem.e f-orm, f o r  he makes an exception i n  -
such instances,  as  did the Leipzig Court, i n  which the 

accused had personal hotrledge t h a t  the order which he 

obeyed was i l l e g a l .  H i s  remarks, one could argue, 

indicate  t h a t  he would accept the principle of superior 

orders as a defense per se--unlilce the N~remburgTribunal 

and ce r t a in  other courts--in some cases, 

Judge Ferguson dissented with respect t o  the 

application o f  the  Opinion of the Court, i n  t h i s  area,  

t o  the  f a c t s  i n  the case a t  hand. He found an absence 

of  nens yea, or spec i f ic  in t en t ,  i n  the f a c t  t h a t  the 

accused had acted pursuant t o  orders which may have 

seemed t o  him t o  have been legal .  The opinion quoted a t  

length the  passages from Winthroprs work, which we have 

quoted, supra, placing emphasis an the following, which 

we repeat:  

Except i n  such instances of palpable 
i l l e g a l i k y ,  trhich must be of r a r e  occurrence, 
the  i n f e r i o r  should presme t h a t  the order 
was lawful and authorized and obey it accord-
ingly ,  and i n  obeying it he can scarcely f a i l  
t o  be held jus t i f i ed  by a mi l i ta ry  court.  

The Judge a lso  quoted the ear ly  case o f  United 

Sta tes  v. Clark, 31 Fed 710 (CC, E. Dist Mich., 1887), 

which, i n  turn,  c i t ed  an even e a r l i e r  Federal case: 

So i n  the case of McCall v. McDo>rell, 
1 Abb ( U . S . )  212, 218, it i s  said tha t  
'except i n  a p la in  caie of excess of 



I 
authority, trhere -at first blush it is apparent 
and palpable to the cornonest understanding 
that the order is illegal, I capnot but think 
that the l a ~ rshould ezrcuse the izilitarjr sub- 
ordinate t~henacting in obedience to the 
order of his commander. Otherwise he is 
placed in the dangerous dilemma of being 
liable in damages to third persons for 
obedience to an order, or to the loss of 
his comission and disgrace f'or disobedience 
thereto. ****The first duty of a soldier 
is obedience, and srithout this there can 
be neither discipline nor efficiency in 
the Army. If every subordinate officer and 
soldier were at liberty to question the 
legality of the orders of the comander, 
and obey them or not as he may consider 
them valid or Invalid, the camp would be 
turned into a debating school, where the 
precious moment of action would be wasted 
in wordy conflicts between the ad.vocates 
of conflicting opinions.' It is true this 
was a civil case for false iaprisoment, 
and these observations were made with ref- 
erence to a question of malice which was 
material as bearing upon the plaintiff's 
right to punitive damages, as it is also a 
necessary Lngredient in the definition of 

murder* 5hited States v. Clark, supra, at 

page 716. 


Judge Ferguson goes on to make his own observation 
* 

with respect to the defense of superior orders and its 


application to the case at hand: 


The reasoning of the foregoing author- 
ities is persuasive of the validity of the 
defense of obedience to superior orders 
under the limitations which are set forth. 
Not only is immediate, unquestioning con- 
pliance with orders necessary to the 
mafntenance of military discipline, but 
its existence is inconsistent with the & 

guilty mind which has heretofore been 
deemed so necessary to support a criminal 
conviction,...Thus the author of the opinion 
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i n  United Sta tes  y. Clark, supra, adverted 
t o  i t s  importance i n  resolving the question 
whether a member of the armed forces acted 
maliciously i n  k i l l i n g  a n  escaped prisoL2er.
I n  l i k e  manner, i t s  existence does away w i t h  
the  mens r e 2  required f o r  the offenses of 
wrongful appropriation and housebreaking a s  
depicted in t h i s  record. While an order t o  
break, en te r ,  a d  s t e a l  from the home of a 
pr ivate  c i t i z e n  migh t  be considered palpably 
i l l e g a l  and o f  no consequefice i n  defense of 
the  individual  executing i t s  terms, t h a t  i s  
not the  s i t u a t i o n  with which we-are confronted. 
I n  t h i s  case, the accused was ordered t o  
remove ~ o v e r h e n totmed property from Govern-
ment owned buildings_ and t o  del iver  it t o  
another Government building f o r  the use of 
the  same Government.-- To expect him, under 
such circumstances, t o  contest  the  v a l i d i t y  
of h i s  super ior ' s  command i s  t o  place upon 
the  shoulders of a p r i  a t e  so ld ier  a nost  
unconscionable burden. g9 

Thus it would apprtar t h a t  i n  a case i n  which the 
A plea of superior orders was offered as a defense, Judge 

Ferguson would demand an objective requirement tha t  

palpabie i l l e g a l - i t y  be found i n  the orders given i n  order 

t o  re ject  the  plea ,  as  the  only a l t e rna t ive  t o  a finding 

of ac tua l  knbwledge i n  the accused of the  i l l e g a l i t y  of 

the order. 

The foregoing case was c i ted  i n  United S t a t e s l .  

~ i r u e r o a , ~ 'i n  a case i n  which the  accused, charged with 

larceny of Government property and i t s  wrongful sa l e  t o  

Vietnamese nat ional .  The accused, a s t a f f  sergeant, s ta ted  

t h a t  he had not real ized any personal p r o f i t s  &om h i s  a c t s  

but had merely obeyed the orders of h i s  superior,  a warrant 

of f icer .  The Court re jected the contention a t  the appellate 
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level that the guilty pleas were improvident: 

\ ...that the accused acted in obedience 

to an order from his superior which he hxexcr 

to be illegal, or which a man of ordinary 

sense and Laderstanding ~ ~ o u l d  
blow to be 
illegal, is no defense to a prosecutj-on based 
upon the actions ordered....The record of the 
out-of-court hearing 2nd the defense evi- 
dence herein afford ample indication that 
appellant actually was aware that Iilarrant 
Officer Payne1s orders to him to take 
Government property &,rd sell it to Vietnamese 
nationals was illegal, and certainly he should 
have been so atrare. Thus there s no basis 
in the record for this defense. 7$ 

Here, the Board of Review held forth two alter- 


native tests for holding a subordinate responsible in. 


an obedience to illegal orders, i.e., a subjective test 


of personal knowledge of the illegality, which was 


apparently that actually used in this case, or an objec-


tive test, that of the knowledge of a man of ordinary 

F 


sense and understanding. The same language also appears 

in United States v. ~riffen.7~ The latter test appears 

to be more sf;ringent from the 'standpoint of the accused 

thaii the one for which Judge Ferguson contended, supra, 

based on his interpretations of former case la\^ and 

scholarly comment, but was the one then contained in the 

Manual for Courts ~ a r t i a l . ~ ~  

An earlier Board of Review decision, found in 

United States v. ~ i n d e r , ~ ~spoke in terms simihr to 


those later used by Judge Ferguson. In that case, an 
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Airman First Class, during the Korean hostilities, was 

n 

ordered by a lieutenant to kill a Korean intruder whom 


he had apprehend.ed in the vicinity of an ammunition 


dump. The accused pleaded the defense of superior 


orders. The Board of Review, citing many of the author- 


ities discussed herein, su.pra, held that the contention 


was correctly rejected by the trial court: 


It is the heart of the principle of law 
contained in provLsion of the Manual for 
Courts-Martial. .Lsee ftnt 61, suprg7.. .and 
other military and civil authorities cited 
to the same effect, supra, that a soldier 
or airman is not an automaton but a Ireas- 
oning agentt who is a duty to exercise 
judgment in obeying the orders of a superior 
officer to the extent, that where such orders 
are manifestly beyond the scope of the issuing 
officer's authority and are so palpably ille- 
gal on their face that a man of ordinary sense 
and understanding would know them to be 
illegal, then the fact of obedience to the 
order of a superior officer %rill not protect 
a soldier for acts comritted pursuant to such 
iilegal orders .75 

In United States v. Schultz, the accused was con-
3 

victed of murder. It was found that while on a patrol, 


he had entered a Vietnamese family d~~elling, 
forced his 


victim outside, and fatally shot hia through the head. 


The victim and his family vere unarmed. At the trial, 


the latr officer denied the request of the defense that he 

give the court an instruction on the defense of superior 

6 

orders. The Court of Military Appeals affirmed, holding 


that the issuance or execution -bf an order to kill under 


61 




the circu.nstances of the case would have been unjusti- 

fiable under the laws of this nation, the principles of 

international law, or the laws of land warfare. Such an* 

order, reasoned the Court, would have been beyond the 

scope of authority for a superior to give and would have 

beer, pzlpably unla~rful .  Thus the Court, in effect, stated 

that a l a w  officer or military judge could determine 

palpable illegality of any order in question in a court, 

as a matter of l ~ w . 7 ~  This would deny the accused any 

possibility whatsoever of reliance on a defense of supe- 

rior orders. A similar ruling was made in United States 

v. ~riffen,77 supra, by an Army Board of Review. 

The Supreme Court of the United States has not as 

yet offered a clear-cut formula with respect to the defense 

of superior orders. In an early*-case,Wilkes v. Din.sman, 78 

the Couzt found an imunity in public officers'acting 

within their scope of authority and not influenced by malice, 
4 

corruption or cruelty, It went on to state, referring to 


a United States Marine officer on shipboard duty on the 


open seas, responsible for many lives andhis country's 


respectability: 


In such a critical position, his reasons 

for action, one way or another, are often the 

fruits of his own observation, and not sus- 

ceptible of technical proof on his part. I?o 

review of his decisions, if within his juris-

diction, is conferred by law on either courts, 

or juries, or subordinates, and, as this court 




held in another case, it sometimes happens that 

'a prompt and unhesitating obedience to orders 
 I 

is indispensable to the complete attaiment of 

the object.-' While subordinate officers or 

soldiers are pausing to consider whether they 
 I 

ought to obey, or are scrupulously weighing the 

evidence of the fact upon which the commander 

exercises the right to demand their services, 

the hostile enterprise may be accomplished 

without resistance.79 


The Court went on to discuss a prima facie legal- 


ity of such official actions until such is disproved by 


the opposite party. 


In the case entitled Ig re yamashita,OO the Court 


found jurisdiction in a United states military tribunal 


to try General Tomoyuki Yamashita, Japanese Commander of 


an Army Group in the Philippine Islands In World War I1 


for unlawful breach of duty in permitting members of his 


command to commit certain alleged extensive and widespread 


atrocities on the civilian population and prisoners of 


war. The Decision of the Court made no mention of the 


defense of s~gerior orders. Mr. Justice 14urphy, in his 


dissenting opinion, stated that the accused should not 


have been held responsible for excesses committed by his 


disorganized troops while under attack. He then, in dicta, 

' in connection therewith, discussed the principle of supe- 

rior orders, quoting a 1944 change to the 1940 War Depart-

ment Field Manual, 89 then in effect: 

Individuals and organizations who violate 

the accepted laws and customs of war may be 


L 



i puniskied therefog. However, the fact that 

the acts complained of were done pursuant to 

order of' a superior or goverxnent sanction 


•may be taken into consideration in determining 

culpability, either by way of defense or in 

mitigation of punishment. The pegson giving 

such orders may also be punished. 


While it nay be argued that Ptr. Justice Murphy 

was more concerned with the other issues of the case 

and was not then devoting much reah- attention to tile 

superior orders question, a better statement is that 

we have a pronouncement by one then Justice on the  

United States Supreme Court that-obedience to orders 

can, in some circ~unstances, be a complete defense to an 

act committed pursuant to such orders. 

Considering present American military doctrine 


concerning the defense of sqeriors, ws have several 


official published statensnts of doctrine. The present 


Manual for Courts Martial contains the following, in the 


paragraph om special defenses: 


An order requiring the performance of 

a military duty may be inferred to be legal. 

An act performed manifestly beyond the scope 

of authority, or pursuant to &EL order that 

a man of ordinary sense a d  understanding

would know it to be illegal, or in a wanton 
' 

manner in the scharge of a lawful duty, is 

not excusable. 8f 

The current Department of the Army Fiekd Hanual 

contains the following with respect to the defense of 
..-

superior orders: 
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The 	fact that., the law of war has been 

violated pursuant to an order of a superior 

authority, whether military or civil, does 

not deprive the act in question of its char- 

acter of a war crime, nor does it constitute 

a defense in the trial of an accused individ- 

ual, unless he did not know and could not 

reasonably have been expected to h o w  that 

the act ordered was unlawful. In a11 cases 

in which the order is held not to constitute 

a defense to an allegation of way crime, the 

fact that the individual was acting pursuant 

to orders may be considered in plitigation of 

punishment. 


In considering the question whether a 

superior order constitutes a valid defense, 

the court shall take into consideration the 

fact that obedience 'to lawful military 


. 	 orders is the duty of every member of the 
armed forces; that the latter cannot be 
expected, in conditions of war discipline, 
to weigh scrupulous1.y the legal. merits of 
the orders received; that certain rules of 
warfare may be controversial; or that an 
act otherwise amounting to a war crime may 
be done in obedience to orders conceived as 
a measure of reprisal. At the s m e  tine it 
must be borne j-n m i ~ d  that members of the 
armed f ces are bound to obey only iz>~ful 
orders.86 


2. 	Currently, at the time of this writing, there 

3 

are in progress criminal prosecutions against members of 


the United States Army for alleged atrocities ccmmitted 


against Vietnamese nationals under conditions of hostil- 


ities. These are known as the tlMy Lai Trialsu. The issue 


of superior orders has been, or is expected to be raised 


by the defense in the trials. The U.S. Army Judiciary, 

Office of the Judge Advocate General, with the assistance 

.-

of the Judge Advocate General's School, U.S. Army, has 
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* ; 

promulgated suggested model instructions for use by 


the military judges to the members of the courts. These' 


may well be considered at the appropriate time in the 


cases that are in progress or that will be tried in the 


future. With respect to such orders as were determined 


by the ruling of the Military Judge-or by determination 


of the Court to have been unlawful, the following is 


included: 

My ruling (your determination) that the 

order issued by was unlawful 

does not in itself deternine whether or not 

the accused is criminally responsible for 

acts done in compliaace with that order. 

Acts of a subordinate, in compliance with 

his supposed duty ...are justifiable or excus- 
able and impose no criminal liability, unless 

the suporiorfs order is plainly unlawful (or- 

unless the accused knew the order to be un-

la1rful) . 

An order is 'plainly unlawful1 if,under 

the s m e  or similar circumstances, a person

of ordinary sense and understanding would 

know it $0 be unlawful. 


In only those instances in which there is no evi- 


dence tending to show actual knowledge by the accused of 


the illegality of the order, the following is used: 


The burden is on the prosecution to 

establish the guilt of the accused by legal 

and competent evidence beyond a reasonable 

doubt. Consequently, unless you are satis, 

fied beyond a reasonable doubt that the 

order given to the accused in this case was 

plainly unlawful, as I have defined the term,. 

you must acquit the accused. 


On the other hand, if the direct -or circunstzntial 
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evidence tends t o  shch t h a t  the accused 4id have actual  

howledge of the i l l e g a l i t y  o f  the order, the following , 

addi t ional  ins t ruc t ion  i s  suggested: 

A subordinate i s  not crircinally l i a b l e  
f o r  ac t s  done i n  obedience of an unlawful 
order which i s  not pla inly unl .a '~~~fulon i t s  
face,  unless the subordinate had ac tua l  

. 	 knowledge of the  unla~\rfulness of the  order. 
I n  the absence of such knowledge the sub- 
ordinate nust  be considered duty bound t o  
obey the order and he cannot properly be 
held criminally accountable f o r  a c t s  done 
i n  obedience t o  what he supposed t o  be a 
lzwful order. 

If you are  not s a t i s f i e d  beyond a reas-
onable doubt t h a t  the  order was p la in ly  
unlawful, as I have defined the t e rn ,  you 
must acquit the accused of any spec i f ica t ion  
al leging ac'ts done i n  compliance with tha t  
order, unless you are  s a t i s f i e d  beyond a 
reasonable doubt t h a t  the accused had actual  
knowledge (tna-t the order was unlawful) (or)
( tha t  obedience of t h a t  o r d e ~  would r e s u l t  i n  
the comiss ion  o f  a criminal a c t ) .  

The following ins t ruc t ion  i s  the one t h a t  per ta ins  

t o  proof of knowledge by circumstantial  evidence: 
9 

Knowledge on the par t  of the accused, 
l i k e  any other f a c t  may be proved by c i r c m -  
s t a n t i a l  evidence, t h a t  i s ,  by evidence of 
f a c t s  fron which it may be jus t i f i ab ly  in-
fer red  t h a t  the  accused had such knowleZge, 
In  t h i s  regard you may consider a l l  relevant 
f a c t s  and c i rcmstances  including but not 
l imited t o  (specify s igni f icant  evidentiary 
-f ac to r s  bearing upon knowledxe, 1-ncludin~ the 
accused's age, exucation, experience, t r a i n i n g  
and o p ~ o r t u n i t y  t o  know relevat  f a c t s ) ,  The 
weight, i f  any, t o  be given an inference of 
the  accused1 s lmowledge must, of course, depend -
upon the circumstances attending the proved 
f a c t s  which give r i s e  t o  the inference, as  
well  as a l l  the  other evidence i n  the case. 



It is for you to make this determination. 

1' 


The bmd.en is, on the prosecution to estab- 

lish the guilt of the accused by legal and 

competent evidence beyond a reasonable doubt. 

Consequently, you must acquitthe accused of 

any offense comitted in obedience to an 

unlawful order unless you are satisfied by 

the legal and competent evidence,.beyond a 

reasonable doubt either that: 


(a) The order is plainly unlawful; th.at 

is that a person of ordinary sense and under-

standing under the sane or similar circum- 

stances would h o w  it to be urlabrfu-l or that 


(b) The accused knew at the time of his 

act that the order given him to 

was unlatrful under the circumstances. 


In one "My Laiu case recently completed, that of 


United States_v. Eutto, which resulted in an acquittal 


as to all charges and specifications, the following 


instruction with respect to the plea of superior orders 


was given to the court by Colonel Kenneth A. Roward, the 

r 


presiding Military Judge: 


DEFENSE OF OEEDIEXCE TO ORDERS 

GentEemen, evidence has been introduced 

that either Captain Medina at a briefing on 

14 March 1968, or some other authority higher 

.than the accused as the 2d Platoon was moving 
into the hamlet of My Lai k on the norning of 
16 March 1968, or both of these authorities, 
gave an order-tokill all living things in the 
village or" My Lai 4, to iriclude a11 inhabitants 
and all aninals, as well as to burn the build- 
ings, pollute the water and destroy the crops. 

You are advised that under the existing 

law of war, the armed forces of the belligeyent

parties (i.n the case of the urldeclared war in 
the Republic of Viet Nam, this would 5e the 



forces of the Renublic of Viet N a n  and t h e i r  
a l l i e s ,  i n  opposhion t o  the Viet Cong and 
t h e i r  a l l i e s ) :  r e s t a t ing ,  t h a t  under exis t ing 
law, the armed i 'o~ceso f  the  bel l igerent
pa r t i e s  nay consist  o f  combatants and non- • 

combatants. In  the case o f  capture both ( tha t
i s  combatants and non-combatants) have the 
r igh t  t o  be t rea ted  as  prisoners of war. 

Further you are  advised tha t  the ex i s t -
[ ing laxu o f  war es tabl ishes  tha t  should any

doubt a r i s e  as t o  whether persons, having 

committed any bel l igerent  ac t s  -and having

f a l l e n  i n t o  the hands of the  enemy, doubt 

as  t o  whether i n  t h i s  case they were or 

might be NVA, VC, NVA or VC suspects or 

sjmpathizers, if any o f  these persons f a l -II 

l l i ng  i n t o  the hands of U.S. Forces, a f t e r  
having committed any bell-igerent ac t s ,  such 
persons sha l l -en joy  the protection of the 
Geneva comentions u n t i l  such time as t h e i r  
s t a t u s  has been determined by a competent 
t r ibunal .  

Further you are  advised tha t  the ex i s t -
ing law of war forbids any unlawful ac t  by 
agents of the detaining power causing the 
death of a prisoner. 

The exis t ing l a ~ ro f  war also provides, 
a s  per t inent  t o  t h i s  case, tha t  such persons
under de f in i t e  suspicion of hos t i l e  a c t i v i t i e s  
t o  the secur i ty  of a party t o  the conf l ic t  
s h a l l  ne ter the less  be t rea ted  with humanity. 

You are  hereby advised t h a t ,  under the 
f a c t s  standing before t h i s  court,  t ha t  order, 
frorn whatever source, i f  i n  f a c t  there was 
such. an order, was urlawful . 

- However, the determination by the mi l i ta ry
judge t h a t ,  as a matter of law, tha t  order 
was i l l e g a l ,  does not resolve the issue here 
presented by the evidence f o r  your considera-
t ion ,  t h a t  i s ,  whether or not  the accused,, 
Sg t .  Hutto, was jus t i f i ed  in h i s  actions 
because he acted i n  obedience t o  orders. You 
must resolve from the evidence and the law 
whether or not the order as allegedly given 
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was manifestly illegal on its face, or if you 

are not satisfied beyond a reasonable doubt 

that the alleged order was manifestly illegal 

on its face, whether or not the order, even 

though illegal, as I have ruled it was, was 

known to the accused, Sgt. Hutto to be 

illegal or that by carrying out the alleged 

order Sgt. Hutto knew he was comitting an 

illegal and crininal act. 


I 

In determining the issue of obedience to 

orders, you are further advised that an 

enlisted member, the same as any other member 

of the United States Army is not and may not 


I be considered, short of insanity, an automaton, 

but may be inferred to be a reasoning agent 


1 
I who is under a duty to exercise moral judge- 


ment in obeying the orders of a superior 

officer. 


Considering the just recited principles of 
law? you are advised that an order 2 lawful 
if ~t relates to military duty and is one 
which does not exceed the authority of the 
superior giving such order, or in other 
words, is an order which the superior is 
authorized to give the accused, It is unlaw- 
ful if it directs the conmission of a crime 
under United States la17 or under the lav of 
war. For exmple mder the Hague Zegulations 
of 1907, it is forbidden to deny quarter. This 
meas that it is unlawful to attack enemy 
persome$ who have laid dot- their arms or 
are otherwise unarmed and nanifest an intent 
to surrender, As applied to this case an 
order to attack and kill armed enemy personnel 
in battle is lawful. But it is unlawful to 
order the killing of enemy troops who have laid 
doim their arms, or belligerents who are un-
armed where either category indicates an intent 
to surrender or are passively in the control 
of U.S. troops are prisoners, offering no 
resistance. 

As I previously indicated, my ruling that 

the order issued by Captain Medina or other 

higher authority was uhla~~ful 
does not in 

itself determine whether or not the accused 

is criminally responsible Tor acts done in 




compliance with chat order. Acts of a sub- 
ordinate in compliance with his supposed duty 
or orders are jus t i f i ab l s  or excusable and 
impose no criminal liability, unless the • 

superiorrs order is manifestly unlawful or 
unless the accused knew the order to be 
unlahrful or that by carrying out the order 
the accused knew he was committing an illegal 
and criminal act. 

In this regard, an order is "manifestly 

unlawful, if under the sarae or similar 

circumstances, a person of ordinary sense 

and understanding would know it to be un-

lawful. I have stated under the same or 

similar circumstances I intend here to 

summarize evidence offered by both sides 

as indicative of the circumstances under 

which the incident occurred. Hotrever, it 

is not my recollection of the circmsta-r-rces 

that governs your determination, but it is 

your own independent recollection of the 

evidence that you must rely upon determining 

the facts of the case. 


There has been evidence offered tending 
to indicate that during the months from 
November 1967 ti1 March 16, 1968, Company
C of the 1st of the 20th Infantry had 
encountered the enemy, suffering casualties 
but without a face to face encounter. 
Sniper fire, booby traps and mines apparently 
controlled by enemy forces operating out of 
the ttPinksvilleH area trhich included the 
Hamlet of lfy Lai 4, had inflicted injuries 
and death upon the members of Company C. 
Because the Pi.nksville area was an area 
denied to American forces prior to March 16, 
1968, the Anerican forces were denied the 
satisfaction of a face to face encounter 
in force with the enemy. On March 15, 1968, 
a memorial service was held for C Company 
personnel killed in the recent past and 
immediately after that service, all compane 
personnel were briefed on an operation to 
be conducted on the following day in the My 
Lai 4 area, a free fire zone and an area 
previously denied to C Company. At this 




briefing, an order allegedly was given to kill 

every living thing and destroy the village. 

It was either stated or clearly implied that 

this operation would finally allo~r C Company 
 # 

personnel to get even with their harrassors. 
On the morning of the operation, artillery 
fire and gun ships prepped the area intending 
to clear the landing zone and adjacent areas 
of resistance. Nhen the troops of C Company 
landed in the LZ, they formed on line and 
on order moved forward into the village laying 
down a suppressive fire. The members of C 
Company Fiere informed prior to the operation 
that all civilians and other non-combatants 
had been warned and it was stated that 
civilians had cleared the village. The 
members of C Company \rere also informed 
that K y  Lai 4 was the operating headquarters 
of the 48th VC Battalion and that there also 
might be additional supporting units. They
were informed that the occupying enemy force 
was well motivated, well armed and might 
out number American forces. They were 
further informed that My Lai it- was a forti- 
fied hamlet with well defined and prepared 
trenchs, bankers, tunnels and other similar 
fortification. The evidence also tends to 
indicate that a heavy engagement was expected 
with losses of Snerica~ personnel to be 
expected, The72 is further evidence tending 
to indicate that upon entering the village, 
there was a fairly heavy volume of weapons 
fire, hapitations were burning and civilians 
of both  sexes and all ages were seen in the 
halet. In addition, there is evidence 
tending to Lndicate that at least in the early 
part of the mission, gun ships were firing 
in the area. The hamlet was very smoky, densely
wooded and bamboo was crackling in addition to 
the firing of weapons. That it was common 
knowledge that the eneny more often than not 
wore no distinctive uniform and that women 
and children often actively assisted the Viet 
Cong and North Vietnamese Army soldiers and 
inflicted injuries and death upon American* 
personnel. Also that the members of Company 
C had received no training in those circun- 
stances when an order was to be disobeyed but 
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had been trained that they must obey all law- 

ful orders. 


The evidence also indicates that the 
order was considered by sone to be different 
from past operation orders. That soldiers 
in Viet N a n  are required to undergo some 
degree of training in the Geneva conventions 
and follow the rules of engageroent when in 
combat in free fire zones. The evidence tends 

, to shotr that upon landing in the area to the 
west of My Lai 4 and the 1st and 2d Platoon 
forming on line, that no hostile fire was 
detected. Upon approaching and-entering the 
village, still no hostile fire was encountered. 
That no ca.sua1ti.e~ resulted during the opera- 
tion in lly Lai 4 as a direct result of enemy- 
originated fire. That when the members of 
the accused's platoon entered the village 
many civilims were observed in the village 
though no civilians other than TTVA, VC or VC 
and NVA sympathizers had been anticipated. 
These civilians were composed of males and 
females of all ages from old persons to 
children and babes in arm. That these persons -
were in some instances running about but in 
other instances were standing passive and 
still in groups. There is evidence that these 
persons were offering no resistance and seemed 
friendly and that no persons in the village 
were observed to be armed. There is also evi- 
dence tending to indicate that there were 
American soldiers who declined to fire upon 
the Vietnamese persons. You should consider 
all these facts and any others I may not have 
mentioned that you recall as pertains to a per- 
son of ordinary sense and understmding who 
under the sane or similar circurastances would 
b o w  that the order was illegal. 

To place this instruction in proper con- 
text, you must apply this situation and this 
understanding particularly to that place and 
point of time where the evidence tends to 
show that several soldiers allegedly were 
on line at a point in the north central seaor 
of the village and came upon a group of more 
or less from 5 - 4  to 15 Vietnamese persons 

- .  
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in a clearing nea? a hut comprised of males, 

females, children and infants. That these 

persons were unarmed, acting in a f~lendly 

manner and offered no resistance to the 

American soldj-ers. That after a brief pause, 

one soldier called to clear the area to the 

rear of the group preparatory to opening fire, 

That immediately thereafter, the group of 

soldiers opened fire. 


As I have indicated, in considering this 

evidence, you are instructed that an order 

is manifestly unlawful, if, under the same 

or similar circumstances, a person of 

ordinary sense and understanding would know 

it to be unla~i~ful. If you are satisfied 

beyond a reasonable doubt that the order 

allegedly given in this case was manifestly 

unlawful, then obedience of that order is 

no defense. The burdeli is .upon the govern-

ment to establish the guilt of the accused 

by legal and competent evidence beyond a 

reasonable doubt. Consequently, unless you 

find beyond a reasonable doubt that the 

order given to the accused in this case was 

manifestly unlawful as I have de9ined that 

tern, you must-acquit the accused unless 

you find beyond a reasonableT'doubt that 

the accused had actual howledge that the 

order was -mlar.ir'ul or that obedience of that 

order would result in the comission of an 

illegal and criminal act. 


3 

The fact that the laxi of war has been 


violated pursuant to an order of a superior 

authority, does not deprive the act in 

question of its character as a war crime, 

nor does it constitute a defense in the 

trial of an accused individual, unless he did 

not know and could not have been expected to 

b o w  that the act ordered was unlawful. 


In considering the question whether a 

superior order constitutes a valid defenset 

the court must take into consideration the 

fact that obedience to lawful military orders 

is the sworn duty of every member of the 

armed forces; that the soldier cannot be 




I 
expected i n  conditions of war d isc ip l ine  t o  
weigh scrupulously the l ega l  merits or the I 

orders received and t h a t  cer ta in  ru les  of 
warfare may be controversial.  

Thus a subordinate i s  not criminally 
l i a b l e  f o r  ac t s  done i n  obedience of an 
unlawful order which i s  not manifestly 
unlawful on i t s  face,  unless the subordinat 
has ac tua l  knowledge of the unla'.~fulness of 
the order or the unlawfulness of i t s  demand 
In  the absence of such knowledge the sub- 
ordinate must be considered duty bound t o  
obey the order and he cannot pr'operly be 
held criminally accountable f o r  ac t s  done 
i n  obedience t o  what he supposed t o  be a 
l a ~ t ~ f u lorder. 

Again I repeat ,  i f  you are  not s a t i s f i e d  
beyond a reasonable doubt t h a t  the order 
was manifestly unlawful, as I have defined 
t h a t  term, you must acquit the accused of 
the  specif icat ion and charge which al leges  
a c t s  done i n  compliance with tha t  order, 
unless you are  s a t i s f i e d  beyond a reasonable 
doubt t h a t  the  accused had actual  knowledge 
t h a t  the  order was unlawful or t h a t  obedi- 
ence of t h a t  order would r e s u l t  i n  the  
comiss ion  of a criminal ac t .  

In the  l a t t e r  pa r t  of t h i s  ins t ruc t ion  
I have re fer red  t o  knowledge or lack of 
knowledge on par t  of the accused. In  t h i s  
regard, ho:rledge on the par t  of the accused, 
l i k e  any other f a c t  may be proved by circum- 
s t a n t i a l  evidence, t h a t  i s ,  by evidence of 
f a c t s  from which it may be jus t i f i ab ly  
inferred tha t  the accused had such knowledge. 
In t h i s  regard you may consider a l l  relevant 
f a c t s  and circumstances tha t  have been 
presented t o  you during the course of t h i s  
t r i a l .  I w i l l  again c a l l  t o  your a t ten t ion  
the summary of evidence pertaining t o  the 
t a c t i c a l  s i tua t ion  and pressures upon the 
so ld iers  of C Company p r io r  t o  and during the 
incident a t  My Lai 4. These factors  a re  
s igni f icant  i n  a consideration of the howl -  . 
edge of the  accused as t o  the l e g a l i t y  of 
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Ithe  order only insofar  as you are s a t i s f i e d  ' 

t h a t  he was aware of these f a c t s ,  a  determina- 
t i o n  you shmld  nake based upon yollr o~m 
t ra in ing ,  experience and comon sense. I * 
w i l l  not  again r e c i t e  tha t  s m a r i z a t i o n .  In  
addit ion t o  these f a c t s  you should consider 
evidence t h a t  indicates  tha t  the accuse6 was 
par t ic ipa t ing  i n  h i s  f i rs t  search =ld destroy 
mission, as such; t h a t  he was a  nai.ve young 
m z n  o f  approximately 20 years of 2 g e ,  t h a t  
he has an in te l l igence  quotient of 111, which 
places him i n  the high average t o  bright 
normal; t h a t  he qui t  school i n - t h e  eighth 
grade, t h a t  he had been trained t o  obey 
orders, t h a t  Captain Medina was a s t r i c t  
d i sc ip l inar ian  and held i n  high regard by 
members of h i s  command, t h a t  other so ld iers  
in h i s  presence f i r e d  weapons i n  addit ion 
t o  the accused a t  the group of  Vietnamese; t h a t  
he understood fron Captain 1%dinat s byiefing 
t h a t  everything i n  the v i l lage  was comunist  
but did not r e c a l l  Captain Medina saying t o  
k i l l  a l l  the people i n  the v i l lage  or t o  
burn the vi l lage.  Tha-t he d i d n ' t  recall 
anything d i f f e ~ e n t  or aboi~t  the 
br ief ing except i t  was the f i r s t  search 
and destroy mission of the uni t ;  t h a t  he 
reca l led  Captain Medina sslid it was a chance -
t o  get even with the VC f o r  some of tila 
casua l t ies  that the company had already 
had; t h a t  h i s  impression was t h a t  everybody 
i n  the v i l l age  was t o  be shot; t ha t  cpon 
a r r i v a l  at the landing zone he remembered 
gun ships f i r i n g  but he did not know the 
ta rge ts ;  t h a t  as he approached the v i l l age  
he was jus t  f i r i n g  fo r  recon and not a t  
anything i n  par t icu lar .  ks the squad got 
t o  the ou t sk i r t s  of the v i l lage  an order 
was given t o  destroy a l l  the food', k i l l  
a l l  the  animals and k i l l  a l l  the peopie; 
t h a t  he saw Vietnamese running fo r  cover and 
t rying t o  hide when the company opened u2on 
the v i l l age r s  and began t o  k i l l  them; t h a t  
the accused characterized t h i s  shooting by 
s t a t ing  "It was murder. That he was shoo?ing 
i n t o  houses, shooting a t  people running or 
people jus t  standing and doing nothing; t h a t  -
the accused exchanged h i s  14-60 fo r  a 14-16 
because he wasn't happy about shooting a l l  
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the people anyway; that they didn't collect 

any people and didn't try to capture anyone; 

that he didn't agree with all the killing 

but he tras doing it because he had been 

told to do it; that while he didn't approve 

of all the killings, he did because he was 

ordered to do it; that he thought all the 

people were shot because Captain 14edina had 

told them that all the villagers trere 

communist. 


Again, gentlemen, perhaps I have not 

recalled all the evidence pertaining to the 

accused's age, education, expermience, training 

and opportunity to know relevant facts. I 

caution you not to rely upon my summarization 

of this evidence but your own independent 

recollection of the evidence. 


The weight, if any, to be given an 

inference of the accused's knowledge, must of 

course, depend upon the circmstances attend- 

ing the proved facts which give rise to the 

inference, as well as a11 the other evidence 

in the case. It is for you to make this 

determination. 


The burden is upon the prosecution to 

establish the guilt of the accused by legal 

and competent evidence beyond a reasonable 

doubt. Consequently, you must acquit the 

accused of any offense comitted in obedience 

to an unl~i~t~ful
order unless you are satis-

fied by the legal and competent evidence 

beyond a reasonable doubt either that 


(a) The order was manifestly unlat\rful; 
that is, that a parson of ordinary sense and 
understanding under the sane or similar circun- 
stances would b o w  it to be unlawful, or that 

(b) The accused knew at the time of his 
act, that the order given him to kill all the 
inhabitants, kill the animals, destroy the 
food, but particularly to kill all the inhai- 
tants, was unlawful under the circmstances or 
that obedience of that order woul esult in 
the commission of a criminal act. $!f 



I In a subsequent interview, Colonel Howard s t a t ~ d  

t o  thz wr i te r  t h a t  wgile he had ruled tha t  the order i h  
question was i l l e g a l ,  he had a f t e r  labored considerati.on:, 

stopped short  of rul ing t h a t  i t  was manifestly so, even 

though it was h i s  opinion t h a t  such an extreme rul ing as 

t o  the l a t t e r  point would have been supportable a t  the 

appellzte l eve l  (c.f . ,  United States  v. Schultz, supra). 
86In the case of United Statks v. Calley, the  

accused, a platoon leader and f i r s t  l ieutenant ,  t e s t i f i e d  

t h a t  Captain Medina, a t  the company br ief ing,  ins t ructed 

the  company t o  uni te ,  f i g h t  together and become extremely 

aggressive. The people i n  the My Lai area were, he 

al legedly s ta ted ,  the enemy and were t o  be so t reated.  My 

Lai 4 was t o  be neutralized completely; the  area had been 

prepped by tipsy war" methods; a l l  c i v i l i a n s  had l e f t  the 

area; everything i n  t h e  v i l lage  was t o  be destroyed during 

a high speed combat assaul t ;  and no one was t o  be allowed 

t o  get  i n  bebind advancing troops. Other v i l lages  through 

which they would be maneuvering enroute t o  the primary 

assaul t  were t o  be t rea ted  i n  the same manner. Further, 

Lieutenant Calley t e s t i f i e d  tha t  while he tras i n  the v i l lage  

of  My Lai 4. on the eastern side,  he twice received orders 

from Captain Medina: f i r s t ,  .to "hurry and get r i d  of the 
Jt 

people and get i n t o  the posit ions t h a t  he was supposed t o  

be i n , "  and, thereaf te r ,  t o  stop searching the bunkers. '  



He was t o  Ifwaste. t h e  )eople". (Captain Medina denied 

g iv ing  any such o rde r s . )  Aris ing out of t h e  m i l i t a r y  
# 

opera t ions  which took p lace  t h e  next  day, 16  March 1968, 

during which, according t o  t h e  accused, he and h i s  p la toon 

were a c t i n g  pursuant  t o  those  o rde r s ,  eras t h e  famous cour t  

m a r t i a l  proceedings wherein Ca l l ey  was accused of t h e  pre-  

meditated murder of n o t  i e s s  t h a n  102 o r i e n t a l  human beings.  

Colonel Reid W. Kennedy, JAW, U.S. Army, served a s  M i l i t a r y  

Judge during t h e s e  proceedings.  

With r e s p e c t  t o  t h e  defense of s u p e r i o r  o rde r s ,  

Colonel Kennedy, a f t e r  r u l i n g  t h a t  a s  a  ma t t e r  of law an 

order  d i r e c t i n g  t h e  accused t o  k i l l  u n r e s i s t i n g  Vietnamese 

w i t h i n  h i s  c o n t r o l  o r  w i t h i n  t h e  c o n t r o l  o f  h i s  t roops ,  was 

i l l e g a l  went on t o  s t a t e :  
). 

The ques t ion  does no t  r e s t  there ,  however. 
A determinat ion  t h a t  an order  i s  i l l e g a l  does 
n o t ,  of  i t s e l f ,  a s s i g n  c r imina l  r e s p o n s i b i l i t y  
t o  t h e  qerson fol lowing t h e  order  f o r  a c t s  done 
i n  compliance w i t h  it .  S o l d i e r s  are  taught t o  
fo l low o r d e r s ,  and s p e c i a l  a t t e n t i o n  i s  given t o  
obedience of o rde r s  on t h e  b a t t l e f i e l d .  M i l i -
t a r y  e f f e c t i v e n e s s  depends upon obedience t o  
o rde r s .  On t h e  o t h e r  hand, t h e  obedience of a 
s o l d i e r  i s  n o t  t h e  obedience of an automaton. 
A s o l d i e r  i s  a  reasoning agent ,  obl iged  t o  
respond, n o t  a s  a machine, but as a person. The 
l a w  t a k e s  t h e s e  f a c t o r s  i n t o  account i n  a s sess ing  
c r imina l  r e s p o n s i b i l i t y  f o r  a c t s  done i n  compli-
ance w i t h  i l l e g a l  orders .  

* 
The a c t s  of a  subordina te  done i n  compliance 

w i t h  an unlawful  o rde r  given him by h i s  super io r  
are excused and impose no c r imina l  l i a b i l i t y  upon 
him u n l e s s  t h e  s u p e r i o r ' s  o rde r  i s  one which a  
man of o rd ina ry  sense  and understanding would, 
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und.er the circums~tances, know to be unlawful, 

or if the order in question is actually known 

to the accused to be unlawful. 


Knowledge on the part of any accused, like 
any other fact in issue, may be proved by 
circumstantial evidence, that is by evidence 
of facts from which it may justifiably be 
inferred that Lieutenant Calley had knovledge 
of the unlawfulness of the order which he has 
testified he follot:red. In determining whether 
or not Lieutenant Calley had knowledge of the 
unlawfulness of any order found by you to have 
been given, you nay consider all relevant facts 
and circumstances, including Lieutenant Calleyts 
rank; educational background; OCS schooling; 
other training while in the Army, including 
Basic Training, and his training in Hawaii and 

Vietnam; his experience on prior operations 

involving contact with hostile and friendly 
Vietnamese; his age; and any other evidence 
tending to prove or disprove that on 16 March 
1968,Lieutenant Calley knew the order was un- 

lawful, If you find beyond reasonable doubt, 

on the basis of all the evidence, that Lieu- 

tenant Calley actually knew the order under 

which he asserts he operated was unlarful, the 

fact that the order was given operates as no 
defense. ,. 

Unless you find beyond reason2bla doubt that 

the accused acted with actual knowledge that the 
order was unlawful, you must proceed to determine 
~rhether,a under the circumstances, a man of ordi- 
nary sense and understanding would have known the 
order was unlawful. Your deliberations on this 

question do not focus solely on Lieutenant Calley 

and the manner in which he perceived the legality 

of the order found to have been given him. The 

standard is that of a man of ordinary sense and 

understanding under the circumstances. 


Think back to the events of 15 and 16 March 

1968. Consider all the information which you 

find to have been given Lieutenant Calley %t the 

company briefing, at the platoon leaderst briefing, 

and during his conversation with Captain Medina 

before lift-off. Consider the gmship "prept1 and 

any artillery he nay have observed, Consider all 
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the evidence which you find indicated what he 
! r 

could have heard-and observed as he entered and 
made his way through the village to the point 
where you find him to have first acted causing 
the deaths of occupants,  if you f i n d  hin to nave 
so s c t e d .  Consider the situation trhich you find 
facing him at that point. Then deternine, in 
light of all the surrounding circmstances, whether 
the order, which to reach this point you will have 
found him to be operating in accordance with, is 
one which a m a n  of ordinary sense and understanding 

I would -haw to be ~ n l ~ ~ i ~ f u l .Apply this to each 

charged act which you have found Lieutenant Calley 

to have committed. Unless you are satisfied fron 

the evidence, beyond reasonable doubt, that a m a  

of ordinary sense and understanding would have 

known the order to be unlawful, you must acquit 


I Lieutenant Calley for comitting acts done in 

! accordance vith the order. 

Colonel. Kennedy, in effect, instructed the caur t  

members to consider the defense of superior orders unless 

it were found beyond a reasonable doubt that the accused 

was not proceeding pursuant to orders in his actions on 

16 March 1968. Should such doubt remain, the court 

members were to nove on to the lmowledge test as to the 

orders to kill the unresisting occupants of My Lai 4. Such 

knowledge c&ld be inferred, considering all the relevant 

facts and clrcunstaces. 

Unless the subjective hot~ledge of the illegality 

of tne order was found beyond a reasonsble doubt, the court 

was instructed to proceed to determine whether, under the 

.' 	 circumstances (which he again reviewed to the court members) 

a man of ordinary sense and understanding would have known 

that the order was illegal. It-should be noted that, in 
, . 
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' th i s  case, the tb~o foregoing t e s t s  were t o  be applied by 
the  f inders  of f a c t ,  ra ther  than t o  have been adjudged 

as a matter of 1ar.r unfavorably t o  the accused. 

On 29 March 1971, the accused.was found gu i l ty  

o f  the  premeditated murder a t  l e a s t  22 of the  102 Viet- 

namese, a d  gu i l ty  of assaul t  with intent  t o  k i l l  one 

other, a chi ld .  

With respect  t o  the present American law on the 

subject  of superior orders as a defense, ve can dratr 

several  conclusions. Obedience of an i l l e g a l  order can 

be a defense per se  in sone instances. However, asser t ion  

of the  pr inc ip le  as  a defense by an accused charged with 

committing a criminal ac t  pilrsuant t o  such orders f a i l s  

i f  e i the r  one of two s i tua t ions  i s  proven beyond reasonable 

doubt. One i s  that i n  chich the  accused had a subjective 

lmowledge t h a t  the order ~ i h i c hhe obeyed was unlawful, 

The other i s ,an  objective t e s t  based on the content of the 

order and the  circ-anstances under which it was given. A t  

t h i s  point,  th.ere appears t o  be a divergency of  opinion 

as t o - j u s t  what t h i s  t e s t  requires. One version of the 

t e s t  i s  t h a t  if  the order was plainly unlawful t o  a person 

of ordinary sense and understanding, the  plea f a i l s . '  This 

. i s  the version expressed in  Commonwealth ex re l ' ?  Wadsworth 

v. Shortal l ,  supra; United States  v. Fipueroa, supla; 

United Sta tes  	v. Griffen, supra; the  present llanual fo r  

82 
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Courts Martial,  supra.; a d  the foregoing nodel ins t rucf  
1 

t ions .  Another version i s  t h a t  s ta ted  by Judge Ferguson, 

i n  United S ta t e s  v. I4iles, supra, as he quotes liinthrop,' 

requiring t h a t  the i l l e g a l  order be tlso mznifestly beyond 

the legal power or discret ion of the  comander a s  t o  

admit of no r a t i o n a l  doubt of t h e i r  u n l a w f ~ l n e s s ~ ~  and t h a t  

"except i n  such instances of palpable i l l e g a l i t y ,  'rhich 

must be of r a r e  occurrence, the i n f e r i o r  should presume 

t h a t  the order was lawful and authorized and obey i t  

accordinglyn and, a lso,  i n  quoting Unlted States  v. Clark, 

requiring t h a t  the order be lla pla in  case of excess 

authority,  where a t  f irst  blush it i s  apparent and p a l -

pable t o  the commonest understanding t h a t  the  order i s  

i l l e g a l f 1i n  order for  the  defense t o  f a i l  on t h i s  theory. 

Judge Ferguson requires t h i s  s tmdard  in order t o  f ind a 

required mens rea  on the par t  of the accused. It would 

appear t h a t  the  l a t t e r  t e s t  would perhaps require a higher 
3 


degree of wplainnessHo f  the i l l e g a l i t y  of the  order, based 

on the difference i n  the wording alone. This difference 

would be re f lec ted  i n  the impact on a court of l a y  members 

receiving the  respective wordings i n  ins t ruc t ions  from the  

mi l i t a ry  judge, or any jurors being inst ructed by a t r i a l  

judge. But the  divergence becomes even more apparent with 

respect  t o  whether we should apply the understanding of a 
/ 

person of ordinary sense and understanding, or one with 



/ the  vconnonestlfunderstandLnz tha t  the order was unla~?! 

f u l .  While the  l a t t e r  phrase appears somewhat archaic 

and ungrammatical, i t  conveys t o  the w r i t e r  t h a t  it 

includes those persons a t  the lowest end of the  scale of 

in te l l igence  and experience i n  the services,  i . e . ,  one 

having something l e s s  than Ifordinary sense and und.er-

standingH. This would appear t o  be buttressed somewhat 

by Judge Fergusonls discussion of the requirement of 

mens rea. A gu i l ty  mind would not ex i s t  i n  a perscn of-
l e s s  than ordinary understanding who did not perceive 

the  i l l e g a l i t y  of an order, even though such i l l e g a l i t y  

night have been palpably apparent t o  a person of  ordinary 

understanding. The same wording, supporting the  l a t t e r  

version, was used i n  In r e  Fair ,  supra. 

In  the middle ground, ve f ind the wording i n  

United States  v. Kinder, which uses the expression llsuch 

orders a re  qani fes t ly  beyond the  scope of the  issuing 

o f f i ce r s  authori ty  and so palpably i l l e g a l  on the i r  facetr ,  

but applies t h i s  t o  Ifa m m  of ordinary sense and under-

standingH. 

E. Conclusion 

1. We have exmined the  various applications of 

the  pr inc ip le  of  superior orders, and a n m b e r ~ o fconclu-

sions can now be drabm. F i r s t  of a l l ,  h i s to ry  reveals 
1 

that persons t r i e d  during or i m e d i a t e l y  a f t e r  h o s t i l i t i e s ,  

84 
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in courts formed undqr the auspices of their present or 


former enemies have been notably urmsuccessful in attempting 


to assert the defense of superior orders. From Breisach' 


to post Civil War Washington to NuremSurg, the treatment 


has been alnost uniformly an adherence to the principle 


. 	 of les baionettes intelligentes, or, as a non French-speak-

ing person night somewhat facetiously label it, the I1Goeb- 

bels Doctrinen (c.f., the statement made by Goebbels in 

connection with the nassacred Allied pilots in 1944, supra). 

Only to a small extent, perhaps, did the Nureicbug Trib-anal 

stray from the "Goebbels Doctrine1!, which was, in effect, 

the principle demanded in the preliminary negotiations 

by the Soviet representatives. This slight variace may 

be found in the enigmatic "moral choice" rule. And only 

to a slightly greater extent, and then only in theory 

rather than in application, did the Tokyo Tribunal depart 

from that extreme rule. One may easily note, the contrast 
a 

in moving on to the Leipzig trials an.d the various American 

cases, in which under the rules and theories discussed, 

obedience to superior orders could sometimes serve as a 

defense per se. One could theorize interminably as the 

reasons for the discrepancy. The nost obvious is that 

even courts of law can succumb to national and&man desires 

for revenge or reprisal. Whether this is ever justifiable, 

even in the case of the Nazi leaders, is a matter for 
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conjecture. But the "factor cannot be ruled out. In speak-


ing of the defense of ex p o s t  f a c t s  law, the inter2osl:tion-
of which was attempted at Nurenburg and Tokyo by defense 


counsel, Schtsarzenberger sheds some light on this conclusion: 


In order to see the issue in a proper 
aerspective, it is necessary to keep in 
mind the root and meaning of war crimes 
jurisdiction. Its root is reprisal and its 
meaning is authority, on this basis, and, 
therefore, by international law, to exercise 
an extraordinary form of State jurisdiction. 
To describe war crimes as.if they were based 

on rules of a substantive international 

criminal lav merely leads to confusion. 


The real problem is vhether the victors 

were entitled to extend as they did their 

policies of reprisal and, for this purpose, 

ignore the tenet of legal poiic?~ that it is 

advisable to avoid retrospective legislation. 


The short ansver to this counsel of per-

fection is that the Po~~ers 
which were respon- 
sible for the organization of the Huremburg 
and Tokyo trials did not purport to deal 
with individual inzract ions  of international 
law committed by their enemies. One or the 
other of the victorious nations, too, might 
have comitted this or that aggressive act. 

The manner in which some of the victors 

treated groups and classes of their 05.msub-

jects might have left nuch to be desired or 

fallen below the minimum standard of inter- 

national law applicable to foreign nationals. 

It might even have happened that members of 

their osm armed forces had committed individual 

war crimes which ought to have found, and did 

not find, condign punishment. 


What the totalitarian aggressors had 

done was of a different dimension: They

had developed aggression into a system, defied 

the most primitive canons of humanity in a 

deliberate assault on civilization and committed 
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war crimes on a s.cale and with a brutality 
symptomatic of an ever1 deeper malaise: the 
conscious relapse of nations had erner~ed 
long ago f r s n  b r i m o r d i a l  avagcry into a s t g t e  
of mechanized barbarism.87 

Obviously, rules formulated by such courts dealing 

in reprisal should be carefully scrutinized before applying 

' them in American courts, nilitary or civilian, trying 

members of the American military services. 

With respect to the defense of superior orders, 


the writer is of the opinion that the principles applied 


at NuremSu~g, Tokyo, by the other international tribunals, 


and by national cour3ts, including even our own, in trying 


a present or former enemy national, are inapplicable in 


American courts trying Americans. The American case-law 


and scholarly commentary, although the body of it is not 


large, should receive the primary consideration. Aqother 


series of decisions which night be considered are those 


rendered by the Leipzig court, for in that situation there 

4 

was a balancing of interests. The German Weimar Republic 

was attempting to be cordial to the Allied powers, and yet 

was the successor of the Imperial Gernan Government. Its 

leaders did not wish to antagonize the German people in 

trying former soldiers and sailors because of obvious 

popular sentiment; yet they were aware that if-they did 

not mete out punishment to the defendants to a satisfactory 
-.-

degree, the Allied powers migtit-exercise their option under 




the Versailles Treaty to regard the trials as a nullity and 


proceed to try anew all of the actual defendants, along 


with any others which they might desire. Considering 


all of these pressures, the rules of law which emerged with 


, respect to the defense of superior orders are amazingly 

sound a d  warrant consideration by American courts. 

What rules and standards with respect to the 

,defense of superior orders should now be applied in our 

courts? In reading the daily newspapers, it appears quite 

obvious that public policy would demand such rules be 

applied as would not be adverse any more than is absolutely 

necessary in their effect on discipline and morale in o w  

Armed Forces. The undisciplined and morally unready condi- 

tion of the French Army of 1940 must be avoided in the 

American military forces. No principles of la!? less 

favorable to an accused with respect to superior orders 
a 

than those set forth in the previous American cases and 


other American sources should now be adopted. 


2. The writer would sugiest the.following in the 


way of instructions to be given by military or civilian 


judges to the finders of fact in future cases involving 


the plea of superior orders: 


My ruling (your determination) that the 

order issued by - was unlawful 

does not in itself determine whether or not 

the accused is criminally responsible for acts 




done in compliance with that order. Acts of 
a subordinate, in conpliance with his supposed 
duty or orders are justifiable or excusable 
and imposc no criminal liability unless the . 
accused h e r 2 1  the order to be unlawful, In the 
absence of such howledge the subordinate must 
be considered duty b0m.d to obey the order and 
he can not properly be held criminally account- 
able for acts done in obedience to what he 
supposed to be a lai~ful order. 

Knowledge on the part of the accused, like 

any other fact may be proved by circmstantial 
evidence, that is, by evidence of facts from 
which it nay be justifiably inferred that 
the accused had such knowledge. You may but 
are not required to infer such knowledge if 
it is manifestly apparent and palpably clear 
to a person of ordinary sense and understanding 
that the order was unlab~ful. In this regard as 
to the inference of such knowledge on the part 
of the accused you may also consider z11 other 
relevant facts and circumstances including but 
not limited to (specify significant evidentiary 
factors bearing upon knowledge, including the -
accused's age, eaucation, experience, training 
and opportunity to h o w  relevant facts and all 
of the facts surrourrding the incident itself 
-and the ~ossible effects that the stress of the 
moment ma?r have had on tho juci-
stand in^ of the accused when he made the decision 
to obey the order). The weight, if any, to be 

given 3 inference of the accused's knowledge must, course, depend upon the circmstances 
attending the proved facts which give rise to 

the inference, as well as all the other evidence 

in the case. It is for you to make this determi- 

nation. 


The burden is on the prosecution to estab- 

lish the guilt of the accused by legal and 

competent evidence beyond a reasonable doubt. 

Consequently, you must acquit the accused of 

any offense committed in obedience to an un-

lawful order unless you are satisfied by tke 

legal and competent evidence, beyond a reas- 

onable doubt, that the accused knew at the 

time of his act, that the -order given him to 




------ " was unlawful under the 
circumstances. 


The above approach to the issue of superior ordevs 

would be similar to the approach of the Leipzig court in 

that it trould allow only one instance in which this prin- 

ciple would not serve as a defense, i.e, , that in which 
the accused knew that the order was unlawful. However, 

the objective manifest, palpable illegality test, so prom- 

inent'in the American cases in which the issue arose, 

would be preserved as a means by which an inference of 

such knowledge could be dram. Although this objective 

test would now be couched in terms or the person of 

ordinary sense and understanding, the inference would not 

be binding on the triers of facts, for the other relevant 

facts and circumstances could be'considered to rebut the 

inference if it appears that the accused possessed a degree 

of sense and understanding less than uordinaryfl, or as an 
I 

independent basis for such an inference if appropriate. 

Such a test would mdozbtedlg square with the mens rea and 

specific intent requirements espoused by 3udge Ferguson 

and Doctor Dinstein. 

Some may suggest separate tests to be applied to 


separate ranks or grades of individuals, i.e.,_one test 


for the general and another for the private. But at what 

.-

internediate grades would we apply the differential? Should 


the nineteen year old Reserve second lieutenant with perhaps 




I 

less than a year of service be held to a higher standard 
' 

of accountability t h a ~  the  sergeznt major with many 

years of service and experience? Sepasate tests arbi- 

trarily applied would be manifestly unfair. It is sub- 

mitted that the \rriterfs proposed instruction would take 

these matters into account on an individual, case by case 

basis, insuring fairness to all. 

Lastly, such a test should preserve a proper 

balance between the interests or" military discipline and 

those of the 1a.w that the interests of both may be pre- 

served in future cases. 
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