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FOREWORD

This compilation is a tabulation and summary discussion of
answers received before 14 Cctober 1946 to the Topical Out-
line questionnaire mailed out by the War Department Advi-~
sory Committee on Military Justice. It represents the view-
point of more than 200 writers as expressed in 193 separate
replies, Eighty-one of these replies were from Generals,

66 were from active and former Judge Advocate officers, and
46 were from Enlisted Men. '

In some instances writers failed to answer all of the ques-
tions. In other instances replies were of such a nature

that they could not be classified, these authors weighing
both sides of an issue without striking a balance., This type
of answer has found a place in the summary discussions. of
the individual questions.
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I, GENERAL

Purposes of court-martial system: maintenance of discipline
or administration of justice? -

Merits and weaknesses or defects of existing system.

Causes of weaknesses and defects: (a) the system, organiza—
tion, and procecdure in themselvesj (b) the administration of
the system; or (c) personnel.

Are wealnesses and defects found in time of peace to the same
extent as in time of war? If not, why? Is the diffecrence,

if any, to be explained by the difference betwcen professional
officers and tcmporary officers?

Are officers, both permanent and temporary, given sufficient
training in ideals, purposes, rules, and practical administra-
tion of military justice? If not, what improvements arc '
desirable?

Should therc be-any difference in dealing with offanses. at the
front during actual military operations and: offenses committed
behind the lines or in training areas?

Should thero be any difference in dealing with miljtary and

non~military offenses?

Does the present system in actual operation often result in

actual miscarriages of justice; (a) are the innocent con—
victed?; (b) are the guilty punished excessively, or too °
leniently; and (c¢) are the guilty acquitted?

Does the present system in actual operation often result in”
inequalities of treatment as between officers and enlisted
men: (a) in respect to filing charges and ordering trial;

- (b) in respect to convicticns and acquituals (c) in respecct

to sentences?

‘To what cxtent, if at all, do inadequacies of coﬁpany

commanders result in: trials by court-martial? Is there any
difference in this respect as between (a) permancent and '

" temporary officers, and (b) officers commissioned directly

from civil life and officors who roso from tho ranks‘P

~Is therc a tendency to aSSign “less’ capablo officcrs o

court-martial duty?
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I. GENERAL

Purposes of court-martial system: maintenance of d1501p11ne or admlnlstra—

tion oi Justice?

GENERALS:

S Fifty~two Generals indicated that the purpose of thé courts-martial
system was a combination of justice and discipline. Only four Generals
empha51aed discipline as the primary purpose, and six emphasized jus-
tice. ,

One General stated: Discipline is maintained by many means, outstand-
ing among which is the proper administration of justice. Ihere is no :
such- thing as a choice between maintenance of discipline and proper
administration of justice by the courts-martial system. Justice is
administered through courts-martisl in the 1nterest of maintaining
proper disciplinary standards.

A second General stated: The purpose is to increase an Army's ability
to fight successfully. It provides orderly procedure for functions of
.command through administering -justice. This is compatible with pure
Justice, since an unjust application will result in loss of morale and
of combat strength. "The court-martlal system is the commander actlnc
in his capa01ty'01 judge.!

A third General stated: The purpose is nelther to maintain disci~
pline nor to administer-justice per se. ifather, it is to implement

the Articles of War for the guidance and conduct of the Army, to de-
termine violations thereof, and to prescribe punishment for offenders,
Discipline in itself is maintained by effective, responsible leadership
through command, and indoctrination of all intelligent individuals with
principles of personal responsibility for self-discipline and conduct,

A fourth General stated: The administration of justice is the primary
purpose, but maintenance of discipline is closely intezrated thereto.-
Without discipline, need for administrative punishment increases.
Qualified and competent leaders use punishment only as a last resort,
as this is the poorest way to handle men.

JUDGE ADVOCATES: o L

. both discipline . Jjustice
Combat Judge Advocates o A
Regular Army Judge Advocates 9 3 -1
Board of Rev1eW'Judve Advocates 12 s 3
Staff Judge Advocates 9 3 T
Totals 35 0 ;- ;6
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ENLISTED kEN:
Three enlisted men emphasized discipline as the primary end, 17 empha-
sized justice, and 13 emphasized both discipline and justice.

Some of the amplifications of their answers were as follows:

The purpose ds the administration of justice, which in turn means
impartial adherence to truths, facts, and unimpeachable authori-
ties. Strict discipline results from justice.

The real purpose is the administration of justice, but frequent-—
1y maintenance of discipline would appear to be the object—-
particularly during wartime. The present military justice system
is designed for a small professional Army operating under normal
conditions. It does not allow for increase to size of wartime

. Army consisting of inductees as distinguished from professionals.
A draftee Army, not thoroughly indoctrinated in military law,
cammot be handled the same as a smaller professional peacetime
Army. :

Discipline is maintained by administration of justice. Disci-
pline is not always punishment. 4 commendation may result in
the ‘highest form of discipline.

Without trial and punishment, enforcement of discipline would
be impossible. Many scldiers are good only because .they are
" afraid of a swift, sure trial, and probable conviction and
punishment for disobediences. Justice is served in the en-
forcement of discipline and law, ’

A "happy medium" somewhere between the two poles mentioned

should be the goal of a satisfactory court-martial system.,

In any effective military organization the maintenance of

discipline is essential, but it must be tempered with justice,
' if for no other reason than to-maintain high morale and

csprit de corps. ‘

— o e e e e e e e e

'Merits: The system provides the best obtainable balance between
accomplishment of military missions and the interests of the
community, while protecting individual rights. It offers an ex~
peditious administration of justice under difficult circumstances,
and enables commanders to maintain discipline. It places adminis-
tration of Justice in the chain of command, where responsibility

2
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. for the maintenance of discipline restss. The system proved its funda-
. mental soundness during World VWar II. It is a-moderate and reasonable
approach to an age-old problem. It is valid and impartial-—comparstle,
in a way, to a family settlement of child dellnqucn01es. A proof of

~ its success is that the system does work.

_._The guilty are normally convicted, and the innocent go free. Civilian

. legal technicalities do not block the way to justice. Courts are im-
partial, and are not easily influenced by  oratory. -Trials are prompt
and simple. There is no requirement that the prosecutor present only

the: evidence which is adverse to the accused. The system of pre-trial
1nvcst10ab10n prevents innocent persons from being brought before
courts-martial. Court members generally -have intelligenc c superior to
that found in civilian juries. *here is an "automatic appeal." Expert
testimony is readily avoilable. Accused has the right to confront and
cross—examine .witnesses.at his pre-trial 1nvest10atlon. He has the
rizht to his own counsel, either civilian or military. He gzets a verba-
tim copy of his genergl court-martial record of trial without cost.

The Staff Judze Advocate, revicwing a case before sentence, acts some-
what as an equity judze, weighing evidence as well as considering law.

The #4rticles of War are clear, and there is justness in the limitation
of sentences.

Wbéknes§g§; 4s will be emphasized in the answers to the next question,
the main weakness was onec of porsonncl, which in turn somctimes led to
inadequate administration of the court-martial system as sct up. This
was chiefly caused by the nc05551t1co of hasty mobilization, and an
inability to train the average civilian officer sufficicntly re the
court-martial system, This was particularly true in thc lower operat-
ing echelons. : ' E :

One General noted that many commandinz officers attempted to influence
their courts, and when those courts did not make findings in accord
with their desires, arbitrary changes of court membership were made.
Another pointed out that untrained officers are permitted to pass on
questions of a purely legal nature, without being fully aware of their
legal implications.

A third General listed the following weaknesses: a. Officers exercis-
ing zeneral court-martial jurisdiction function both as district
attorney and judge. While abuses may be rare, the possibility of
abuses results in criticism. Some commanding gpncrals, having once
sent a case to a general court, are loath to reverse a finding of guilt.
b. heviewing Authorities appoint  court members. A commanding gener-
. al with. general court-martial. Jurlsdlctlon shotuld be permitted to try
a. member of .his command only on-‘the:advice 'of-'the- “dlstrlct attorney, "
~and theroqftbr 1t should be:sent to the nckt higher admlnistratlvc
* command Qchclon for gencral court-martial trial. kcmbers 6f a division
should be tried beforc an Army general court-martial (this is practica-~

3
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ble during combat, because most Division offenders are hcld in Army
stockades). c. Defense counscl need hot be attorneys. Army should
use a "public defender" system, with officers so assigned having no
other duties. d. Defense counsel should be permittcd as a matter
of right at pre-trial investigations. €. Rape punishment should
be discretionary. f. Boards of Review have no revicwing powers
where a dishonorable discharge has been suspended, regardless of
the years of confinement imposed. g. Some commanders demand
maximum sentences. h. Lay'mgmbcrs on a court may overrule the

law member on certain matters of law. i. Regiments and similar
units might well have a Judge Advocate Sfficer, with the princi-
pel duty to supervise summary and special courts.

4 fourth General pointed out: The summary courts are the most un-
satisfactory in practice. Ine summary court officer may not be able,
fairminded, and bequeathed with good judgment. His action is too
frequently arbitrary, and results in considerable resentment during

‘wartime. Since summary courts arec necessary, the defects should be

remedied by defining and limiting their power, by using experienced
officers on summary courts, and having stricter supervisions—--perhaps
sometimes permitting appeal to speeial courts, or permitting accused
to immediately demand a special court trial. Special courts are
stated to have operated in a substantially satisfactory manner, al-
thouzh their jurisdiction mizht be increased to cover minor offenscs

- of warrant officers and company grade officecrs. General .courts are

stated to have operated in a satisfactory mannbr,'with this one

- serious defect: that commanding generals in a chain of command have
- RO powcr dver lowcr cchelon cenoral courts--this resultlnﬂ in a lack
1of scntcnce uniformity.

A flfth ueneral found that the principal weakness resulted from effort
to comply with regulations. Pre—trial investigation requirements were
difficult to satisfy. Thcre was a lack of trained stenographers, and
a difficulty (partlculurly during combat) of keeping'in touch with
witnesscs.

A sixth General foand a double standard--with too much difficulty to
convict officers. Defense counsel were usually less competent than
trial judge advocatcs.

A seventh General noted the need to amend the Table of Maximum
Punishments, to extend AW 10l coveraze to the first threc grades
and warrant officers, to permit peacetime AW 10l fines, and to
have a lower court for offlcers.

An eighth General thought that an éxcéssive amount of officer-time

wWas” rpqulred to handle the cases} that there were too many techni-

:calltlbs, with conscqupnt opportunities for mlscarrlages of justice.
fHe found an-uneven- admlnlstratlon, w1th too much "law” in- thc system.
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JUDGE ADVOCATES:

Merits: The system is fundamentally sound, when:carried out as pre-
scribed and in the spirit intended. It is of good basic design, even
though it may require some alterations, and is the best system yet de-
vised for military use. It is the only way to maintain discipline.
Trizl by civilians would not result in the same understanding. It scts
up a definite, clear code; provides and demands proper. investigation;
centralizes discipline and Justice in one commanding officer; utilizes
court members who are acquainted with the actual -situations;  permits
leniency; and establishes a dual review of gencral court-martial

cases. It makes speedy justice possible, under a variety of conditions.,
Few guilty cscapc; few innocent are convicted. It.is based on the ex-
perience of 100 years. '

At the pre-trizl investigations, '"weak" cases are weeded out--to there-
by permit a higher incidence of convictions before general courts-—
martial. There are adequate inquiries rc the question of an accused's ;
sanity. Therc is frequent clemency considcration and rehabilitation,
and also frequcnt suspensions and remissions of sentcnces. 4dccused!s
rights arc fully protectcd during trial. Inferior as well as gencral
courts function quickly and efficiently. “‘here is no possibility of
"hung juries." The rules are relatively simple, and are undcrstood.
These rules are not designed to be technical. Therc are disinterested
and understanding judgments, a relative certainty of punishment for
wrong-doing, fair penalities, and a careful and automatic review of
records of trial. The system is superior to most civilian criminal
triel procedure today. There is a frecdom from political influence,
and an impartizlity of administration.

Weaknesses: The court-martial system was geared to peacetimc operation,
rather than to wartime. It never had an adequate legal staff to oper-
ate it, and the American Bar Asscciation was slow in attempting to get
one. Somc professional soldiers could not reconcile themselves to
working with draftees, and would not learn that an iron fist would not
work against them. The human equation was always prescnt.

It was cumbcrsome to form a court, ‘to try a man near the sccne of his
offense, and to get witnesses. Sometimes, there was domination by
commanding officers. Trial judge advocates, defense counsel, and -

law members were frequently untrained and inexpcrienced. There were
poor investizations. There was.improper presentation of evidence, and
weak and.inadequate defensc. .There wers improper rulings on legal
-points occurring during trial, and irregular and - impropcr findings.
Sentence excesses existed--some being too severe end others too lenient.

The system was particularly weak in its covcrage of civilian type
offenscs, such as black-markct, smuggling, and illcgal currency transcc-
tions. . . ' '



I-2

Several Judgze Advocates commented at great length‘on the weaknesses.
These follow: '

First‘dudoe Advocate:

-'Wéaknesses are: .

-

S jolo |

| Q.

- Secorid

Assignment of the unwanted or less de81rable oersonnel to be

court members. :
Nonavailability of a member of the J4GD to be “Law member.

- Assignment of personnel to positions of prosecutor and de-

fense counsel from unwanted class thereby forcing the SJA

to cripple his own force by using his own office personnel.
Delays due to lack of trained court reporters due to faillure
of Organization to provide therefor.

Tnability of the B/R of the JAG on review to weigh the
evidence or to take action on an unreasonable or excessive
sentence other than to write a letter of sugzestions to the
officer who ordered the execution of such excessive sentence.
The practice in many headquarters of havihg court-martial

. papers pass through G-1 and the Chief of Staff for their

recommendations before action by the Commanding General, who,
in cases of disagreement, nearly always will follow the
recommendations of his Chief of Staff rather than his legal
adviser.

Judge Advocate:

Liemove from military commanders all .powers or duties in re-
gard to mllltary'Justlce except, perhaps, as to petty or
minor offenses. E
Establish a department directly under the Secretary of War
for the administration of military justice and the giving

of legal advice to the Army. The head of this department
should be a civilian lawyer or jurist of experience and
standing. His staff should be trained men from civil life
with actual legal experience.

Provide courts composed of experienced men of said depart-
ment. These men should be qualified to sit alone'as judges
and have authority to call in not more or less than a speci-
fied number of officers or enlisted men, or both, as a jury
to decide with the judge questions of fact and determine the
sentence to be imposed. The judge would decide questions of
law. Commanders would not select personnel for the "jury,"
but would make persons available upon request. Any inter-
ference by a commander or others with a court should be made
an offense, _ ‘

4 "jury" should be mandatory in specified cases unless waived
by the accused. It should be optional with the court in other
cases,

If of sufficient experience a judge might be designated to

6
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act as a judge in any of the two or more courts which should be
established. Less experlenced personnel could be detailed to in-
ferior courts only.

Appeals, in specified cases ‘or under certain conditions, from lower
to higher courts might be provided. Serious cases should be finally
reviewed by the department and briefs should be permitted.

Charges. should be drawn, investigated, and preferred by an experi-
enced or trained attorney assigned as a prosecutor. He would be
responsible for all phases of the prosecution beginning with the
report to him of the commission of an offense. " The intervention of
commanders, othér than to make witnesses and evidence available,
would not be required or permitted.

The department would .also supply attorneys as defense counsel.

The element of command would have no effect upon the courts. The
Judges, prosecutor, and defense courisel could operate wherever sent -
by the department.

Commanders and other should ‘be allowed to recommend clemency after
sentence and the courts should be allowed to grant paroles in proper
cases, and pending appeal if such action appeared desirable., Courts
should also be empowered to determine paroles. . Action on paroles
must not be limited to the judge who tried the offender because of
the continual movement of military personnel.

When an offender is paroled he should be restored to duty at once.
Sentences of over five years should be remitted only through the head
of the department. Sentences of five years or less could be re-
mitted within the dlccrotlon of the court.

-

Third Judge Advocate:

The power of the commanding general under AW 104 to impose punish-~
ment on officers should be increased. He should be given power to
punish officers of field grade the same as officers of company grade
and this should include the power to forfeit at least 2/3 of the
pay of the officer per month not to exceed 3 months, in addition te
restriction and deprivation of privileges not to exceed 30 days,

and a reprimand.

Enlisted men, not to exceed one- -third of the court, should be
appointed on geéneral courts-martial with the prov1516n that no per-
son tried by general court—martial should be tried by any person
inferior in grade to him.

Some system of selecting mcmbers of a court by Jurywhebl should be
devised thus obviating the complaint that courts are hand-picked in
order to accomplish the will of the commanding general.

Cfficers should be subject to triul by special court-martial but no
powgrs of conzlncmbnt or dismissal should be authorized in such
cascs.

The commanding gcnerul exercising general court-martial Jhrlbdlculon
should be given the authority to commute a sbntence of death or dis-
mlssal.




- The power to order a rehearing should be given to the general

court-martial appointing authority where %he evidence in any
case 1s declared insufficient under AW 50z or where there has
been substantial error in the case. For instance, in cases

. where the Board of heview has held: that the statute of limita-

=i

tions was applicable and the accused was tried by AWOL during
the time of war and the general court-martial order -has been
published directing the execution of the dishonorable- dis-

charge, a retrial should be authorized so that charges could

- be referred for desertion rather than AWOL if desired.

LWOL and desertion should by statute be made continuing offenses:
since it is clear that when a soldier is gone from his organi-
zation he is actually absent without leave every day he is
gone. Construction otherwise is not consistent with the true
facts of the case¢. This becomes important in cases where
limitations is applicable. If a soldier succeeds in remain-
ing AWOL for two years and one day, he is frec because the
limitation runs from the date he went AWOL. Yet the soldier
is Jjust as much AWOL the day hc was apprehended as the day he
left. ‘ '

The power of supervision over summery and special courts-martial
cascs should be increased.. The officer exercising general
courts-martial jurisdiction shouwld have the power to review
the case and not only remit, vacate, and suspend the sentence,
but to order a rehearing where it is apparent that legal
errors were committed in the trial of the case.

The 92nd AW should be amendcd to authorize a sentence less
than 1ife imprisonment.

Military courts-martial,including the officer appointing the
court and acting as reviewing authority, should enjoy the

same immunity from interference and have the right to punish
for contempt as federal judges are entitled to. Interference

and pressurc brought on courts-martial should be illegal as

the same pressure brought on Federal Judge appcintecs.

411 noncommissioned officers should be subject to trial by
summary courts-martial without their consent or the necessi-
ty of direction by the officer exercising general court-
martial jurisdiction.

Separate brigades, regiments, and separate battalions and
comparablc organizations should have legal officers assipgned..
Each gencral court-martial jurisdiction should have a JAGD
officer assigned as Investigation Officer to act especially
in investigations required by &% 70.

Fach gencral court-martial jurisdiction should be furnished
one or more proncrly qualificd court reporters for use at
courts-martizl. This has been onc outstanding weakness in
foreign theaters of opcration in this war, Civilian rcporters
are not available here.
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in officer should be defined to include 'warrant officer' if such

grade is to be continued in the Ammy.

The powsr to adjudge fines as well as forfeitures of pay should bc

given courts-martisl for all offenses.

Lttendance of the law member at all general courts-martial should

be mandatory. .

One percmptory challcnce should be. authorlzod for Occh~lccuscd in
a joint as well as in a common trial.

Clrcumstances under which common trials may be had should be de-

fined. .

Court decisions have too narrowly restricted the use of con-

fessions. The usc of confessions should be liberalized.

Some form of court-martial order for summary courts-martial should

be devised. This could then be distributed the same as special

court-martial orders.

Retention of rccords of summary courts-martial by both the appoint-

ing authority and the officer cxercising general court-martial

jurisdiction should not be required. Since a copy of the record

is now sent to the Adjutant General, authority to destroy the

other copies at such time as they arc no longer needed should be

authorized. Present regulations do not authorize this.

A 39 should be amended to further clarify the language ‘'any

absence of the accused from the jurisdiction of the U.S., and also

any period during which by rcason. of some manifest impediment the

accused shall not be amenable to military justice shall be ex-~

cluded.' I bclieve that limitations for the prosccution of crimes

should be tolled during the period of war. Also, the statutes

- should be tolled so long as the accused is outside of the continen-

tal limits of the U.S., its dependencies, or possessions.

The complete administration of clemency in the Army should be under
supervision of the JiGD. It is believed that legally trained
officers would Be:better prepared for such work.

kLt least five years experience as a practicing attorney should be
one requirement for a commission in the J4GD.

Definite regulations should be published stating what general
prisoners will not be eligible for restoration to duty in the Army.
Thus, any person convicted of murder, rape, or other heinous crime
should not be deemed eligible for restoration and should scrve
thelr scntences in civilian prisons.

Laws should be passed definitely defining the Jurlsdlctlon of
federal courts over court-martial proceedings. In my opinion, there
have been recent tendencies by courts to encroach upon the consti-
tutional jurisdiction of courts-martial. Military courts are under
the Executive Branch of the government and are on an eqial con-
stitutional plane with the Judicial Branch of the government.

While the. Supreme Court would undoubtedly have certain powers, I
believe a legislative statement would be bctter than al]_owr‘l'7 the
courts to legislate by judicial construction.
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bb. Definite quallflcatvons for membership on Boards of ligvicw
— created under AW 505 should be stated. If the Army court-
martial system is to remain above just criticism, only care-
fully sclected officers of ability and experience should be
~on the Boards. "I do-not mcan to criticisc the present set-up
or any members on Boards. I merely want to makc clear the
' 1mpor£ancc of these Boards. in the mllltary Justlcc SJStCm.

ENLISTED KEN:

Merits: The System scems to have provcd itself in the past, i.e. in
the poacctlme Hegular army. It works satisfactorily when 2dminis-
tered by compgtpnt and conscientious officers. It is as fair and
1mpart1ul as it is possible to be. It is impossible to achieve pcr-
fection when the human squation is involved. Military Jjustice is
comparable to civilian justice. The system is prompt. It is brief
and concise enough so that the averaze person can understand it, and
does not requirc a great amount of education or legal ability on the
part of the administering officers below the level of Staff Judge
hdvocates or general courts. Its provisions for review afford a
good method for correcting many of the main trial defects.

Weaknesses: 4 main weakness stems from the fact that administration

of military Justice is not separate and distinct from regulor military

administration. To be effective, the judiciory must be separzte from
other branchcs of Government. :

In small posts, camps, or stations, court members arc familiar with
cascs before the accused is brought to trizl. Pcrsonnel froguently
lack adequate tralnlﬁa, particularly law members, trial judge advocatcs
end defense counsel. kany officers participating in court-mertial
work hove mot the time to devote to 2 casc. The system fails to

thoroughly indoctrinate men in military law. Enlisted mén should have
a voice in trials of both enlisted men and officers. 411 court mem-
bers should be Judge Advocate General men. 4 13 should be broadened,
to give special courts morc power. ‘Many defeccts are ”operational,”
and due to a wide divergcecncy in interpreting and wpplylnv War Depart-—
ment policy in lower echelons. i

In applying AW 10l punishments, too many officers are ignorant,
dilatory, or Just Ydon't zive a damn." Others let their personal
feelings enter too much into the punishment application.

Causes of wcaknesscs and defects: (a) the system, organization, ond

proccdure in thcmscivus, (b) the admlnlstrﬂtlon of the systcm; or (é)
personnel.

10



Fifty-four Generals felt that inadequate and inexperienced personnel
were the chief blame for the weaknesses. Thirteen blamed it on the
administration. Three blamed it on the system. In interpreting these
figures, a number pointed out that administration was poor because of
the personnel problem, and that those two faults were therefore inter-

mingled.

In large part, personnel inadequacies were stated to have resulted fron
the necessity of speedy mobilization, which failed to permit adequate -
training. A number of Generals also noted that the human equation is -
always present, and that even trained men will vary among themselves.

One General stated that, while there was ignorance on the part of
hastily-trained men, yet he was eogually confident that the power of
military punishment could not have been transferred into a host of
lawyers, hastily oonverted into Judge &dvocates, without doing far
more damage to the war effort. iHe added that no group of lawyers

could have appreciated the problems while.sitting aloof from the war
itselfs ltather, we probably would have had a paralysis while commander
endeavored to explain to the lawyers the most fundamental necessities
of military life in wartime.

A second General noted: In wartime, care was not exercised by some
high commanders in selecting court personnel, particularly in rear
" greas., Too often, rear area personnel consisted of officers found
1nadequate on the line. <These officers often lacked real appreciation
. of ‘the importance of discipline. All officers should be indoctrinated
'_w1th the need for being tough during wartime. Once men know their :
commander will tend to overlook battle der ellctlons, the problem of
control becomes magnlfled.

& third General found that lack of interested, qualified personnel
was a great defect. Yet an even greater defect was the idea that
‘nothing~-not even court-martial--should interfere with training. As

a result, courts-martial trials were often keld at night or on holidays.
with 1nadequately prepared prosecution and defense. The court per-
sonnel had other ‘primary duties, and were too frequently uninterested,
distracted, and in hope that the trial would be over gquickly. Addltlon-
al, *here was lack of proper court fac111t1es, such as dignified court-
rooms, court reporters, etc. o

JUDGE ADVOGCATES:

Forty Judze Advocates fe&lt that personnel was to blame; 23, administra-
tion; and 6, the system. In interpreting these figures, it must be re-
membered that sometimes the-ahswers 1nterrelated thb problems of per-

sonnel and the administration.

1
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Complaint about personnel was divided—some of the criticisms
going to non-judge advocate officers, and some golng to the

- inadequate number of Judge idvocate officers themselves. In

this latter regard, it was pointed out. that the Judge Advocate
School.for offlcer—candldates was not started until June 1943.

. As.to the court members, it.was said that some uenerals used
-their poorest offlcers for this purpose.

Admlnlstratlon was found to vary with the abilitiés of the local
Staff Judge Advocate. When he enjoyed the confidence of the General,
there was little trouble.

Practical administration was found to have been: improved by the new
technical manual, TM 27-255, MJ Procedure, which sunblemented the
ltanual for CourLs—Murtlal.

One Judge Advocate found inadequacies in all three-~the system,

its administration, and personnel. There were few War Department
policies which were amnounced, and even these were frequently ig-
nored or interpreted dlfferenbly. There was almost no “"administra-
tion." Too many different groups had their fingers in it. The
nebulous over-all activities of the Assistant Chief of Staff, G-1,
further clouded general staff doctrines.-- "A divided responsibility
is no man's responsibility." Staff Judge Advocates merely filed
inferior court records.

Another Judge Advocate eriticised the system as follows: &a. Appoint-
ing and reviewing authority is.usually the same individual. b. High-
er headquarter reviews were inadequate, and usually limited to legal
sufficiency. Evidence was not .weighed. There was no means to
correct an inddequate or.incorrect  record. Counsel arguments

were not included in the transcripts. c. Boards of Review and the
Judge Advocate General's" Department had no powér to do other than
make recommendations in Published Order cases. d. There was

only a.limited means to set aside or vacate erroneous convictions.
Complete satisfaction was not to be obtained from exercising
clemency. e.. The Staff Judge  Advocate had two inéompatible duties,
one before, and the other after, trial. He criticised administra-
tion .as follows: a. The unwritten law that clemency is exclusive~-
ly a Review Authority task,, and frequent insistence upon maximum
sentences. -b. The Keviewing Authority really acts as a judze in

~his post- ~trial duties. He is not always of judicial temperament.

dis Staff Judge Advocate does not always have personal contact
with him. He criticised personnel as follows: a. Lack of ade-
quate personnel is the greatest single weakness. b. Iaw kkembers
are seldom qualified Judze Advocates.

A Board of Review member commented: Subservience of military
Justice personnel to military command and g lack of an adequate
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- system to select and train personnel are the greatest difficulties.
Reasoris: Historically, domination is inherent, yet it is inconsistent
with the basic principles of democracy, ”recently-adverted to by
General fisenhower himself, that civilian authority should ultimately
control military power. By and large, this domindtion has been accep-
ted by the American public until fairly recently. Until it is effec-
tively challenged, it will undoubtedly c¢ontinue and even grow.
Naturally the whole administration of the systcm is affected by this
basic dnachronlstlc fallacy.!

ENLISTED NEN3:

Enlisted Men replies were almost unanimous in placing blame on personnel,
with a large number also stressing inadequacies of administration. Not
one reply blamed the system as a whole, although some individual de-
fects in the system were noted, such as lack of enlisted men on courts,
limitations imposed by the Table of Maximum Punishments, limited
special court-martial jurisdiction, etc.

Are weaknesses and defects found in time of peace to the same extent as

~in time of war? If not, why? Is the difference, if any, to be explained
by the difference between professional officers and temporary officers?

GENERALS:

' Six Generals thought the difficultieé exist both in peace and in war-
time to the same extent. Fifty-six Generals thought they were more
" prevalent in wartime. - ' .

The following wartime difficulties were emphasized: There wvas in-
adequate time to give ample court-martial training. The Army could
not be stabilized and static. Its size had expanded vastly, and there
"was a faster tempo. There were more crimes than in peacetime, and
these were of a wider variety. There was a more hurried performance
of duty, particularly in combat. There were constant personnel
changes. Witnesses moved, or became casualties. Officers were not
"jacks~of-all trades." The enlisted personnel were mainly inductees,
as distinguished from volunteers. Capital offenses had to be tried,
‘whereas in peacetime the Army did not try them. There was political
pressure and wide publicity. '

The majority of the replies indicated that the professional officer
was the better qudllfled -with emphasis on his longer training and on
his leadership abilities. . One General stated: The only difference
~between -the -professional and the temporary officer 'is in ¢ Xpérience
--and in concepts of - Justrceﬂﬂthe professional- soldier's attitide being
one of great strictness-and greater abstractness in appfoachlng a
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judicial problem. The temporary officer is more apt to.be influenced
by sentiment and leniency which invade our civil communities.

Another General noted that in wartime the gain in officers with
civilian legal experience tended to offset the lack of training on
the part of other temporary officers. A third General found

llttle difference between professional and temporary offlcers.

JUDGE ADVOCATES:

Combat Judge Advocates felt, 8 to 1, that difficulties were great-
er in wartime. Regular Army Judge Advocates felt, 1l to 5, that
difficulties were greater in wartime. Board of KReview members re-
plying to the question were equally divided, 2 to 2. Staff Judge
Advocates felt, 6 to 2, that they were greater in wartime. Total
score: 30 to 10, in favor of wartime.

One unusual reply from a Staff Judge &dvocate said that the
difficulties were ireater in peacetime, pointin: out that during
war a larze number of highly-trained legal men were available,
and did a superior job in key court-martial positions. -

ot -While-a mumber ‘of -answers considered thé professional soldier to

,.have been better-trained in rezard to court-martial procedure, at

. léast half -of those replying stated that they could see little
difference between the professional and the temporary.officer. A
Division Judge Advocate commented that neither group knew enough
about courts-martial, regardless of their grades or their re-
sponsibility. A Board of Review Judge Advocate stated, "My ex~
“perience is that permanent officers are just as bad or even worse
than temporary officers when they lack training and common sense.!"

ENLISTED MEN:

The Enlisted Men were unanimous in their belief that the weak~

nesses were more prevalent in wartime, although some indicated

that they do exist in a lesser degree in peacetime.

There was almost a unanimity among those replying that the pro-
fessional officer was better than the temporary officer for the
following reasons: more training and background; an impartial

judgment; more experience;.more knowledge of the psychology of

the soldler, more leudersnlp ability.

- mm e mm o e e e e e

5.  Are officers, both permanent and temporary, given sufficient training
- in ideals, purposes, rules, and practical administration of military
Justice? If not, what improvements are desirable?

lﬁ



GENERALS :

o va e -

Yes 7. No: 38. In-between position 19.

A number of Generals stated that Regular Army officers received
sufficient military justice training, although some of their replies
emphasized the importance of rcfreshur courses from time to time.

: Onc writer looked back to a former 2-year course given at Leavenworth,

~.which he found to have been of inestimablc value to himself. While he
considered that it was impossible to revive that course now, he thought
that it might be substituted by some other type of court—m%rtlal trulnw

11’11»7 .

The negative replies chiefly emphasized the fact that temporary
officers did not rcceive sufficient military justice training. The
"in-between!" replies amplified the differences in training and cxperi-
e¢nce between regular and temporary officers. While more training was
thought to be desirable, however, the practical situation existing in
wartime was also emphasized, i.e, that there was not enough time to
train temporary officers-adequately in cverything. One General ex-
plained his belief inthis regard by stating that, to carry an example
to an absurdity, we might so emphasize court-martial training that we
would have a perfect administration of military justice, but would
lose every battle, Another Uenural concluded .that training would im-
prove, -but would never cure, the 1n1t1al problem of selecting officers
who "have character, moral courage, judgment, health, imagination,

and professional education. He added that, while physical'bravcry

is rather commonplace with Amcrlcuns, moral courage i1s. not so common
and deserves a premium. &4 third General felt that, becouse it was
impossible to fully train temporary officersin military justice, the
better solution would be to place more professionally-trained lawyers
in key positions in the administration of Justice, and to make those
assignments full~time.

JUDGE ADVOCATES:

A11 classes of Judge Advocate officers were unanimous in believing
that the ordinary officer (distinguished from Judge Advocate officers)
had inadequate military justice training. The practical problem of
sufficiently training the average officer in court-martial work dur-
ing the rush of wartime was admitted, and some writers felt that the
only solution would be to use specially-trained officers for this work.,

The shortdge of Judge Advocate officers»was.frequcntly noted, although
it was generally felt that those who did receive commissions in that
branch of service were adequately trained. Several writers criticised
the American Bar Association for the shortage. - Only one writer was
critical of the Judge Advocate School, and his criticism was solely
that it decalt too much in theory. At the same time he regretted that
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it had already been closed, and sugzested that it be reopcned at
once, to conduct courses for non-military justice Judge Advocates,
Courts and Board officers, military justice Judge Advocates, and

a Revision and leview special section. This writer recommended a
"oreaking-in" period in actual military justice work for all Judge
Advocate officers before they were dssizned to key positions. He
also r ecommended that no Judge Advocate officers be used in higher
echelons .like Branch Offices or Theater Headquarters until they had
been thoroughly indoctrinated by actuzl cxperience in the field.

" ENLISTED NEN:

The Enlisted Men werc unanimous in their belief that more mii&tary
justice training was needed. . Several emphasized that the defense

~ counsel should be better treined. When they made the distinction,
a number of writers thought that only the temporary officers needed
more training. Howcver, an equal number thought that both pro-
fessional and temporary officers could be better trained. Various
writers felt that the ultimate solution would be to have permanent
courts with trained personnel sitting on them.

Should there be any difference in dealing with offenses at the front

during actual military operations and offenses committed behind the
lines or in training areas? :

GENERALS:
Yes 33. No 26,

It was generally noted that militery offenses take on a differcnt
aspect when committed at the front, in that there they may jeop-
ardize the safety of an entire opcration or unit. .This applies to
offenses such as desertion, misconduct before the enemy, the re-
fusal of a combat flier tc fly, etc. Those offenses automatically
become more serious because of the conditions which then surround
them, and punishment must be more severe and more prompt, in order
that they be stamped out immediately. On the other hand, several
writers felt that civilian-type offenses committed during the strain
of combat should be dealt with more leniently than if they occurred
during noncombat conditions. One General emphasized that medical
channels for psychiatric cases should be extensively used during
combat. A second General pointed up the necessity of morec severe
punishment during combat, by stating that 2 jail sentence scemed

to some combat men to be a reward and e meaﬁS'toagbt out of thc
front lines., : ' : ' :
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- JUDGE ADVOCATES:

Combat Judge Advoc tes 8 2
Regular Army Judge Advocates 12 8
Board of thlEW'Jud”L Ldvocates 2 L
-Staff Judge Advocates 7 5

Totals 23 19

[P

“The T\pllCS of the Judsec 4dvocates generally followcd tho vievpoints
- expressed by the Generals.

- ENLISTED NEN:

Yes 19. No 16.

One writer suggested that we have separate war and peacetime manuals
of military law. 4 sccond writer would enlarge summary court maximum
punishments at the front. a4 third suggested less papcer work at the
front. A4 fourth wanted more consideration of combat fatiguc and
extenuating circumstances surrounding front-line offenses. 4 fifth
would impose maximum punishments for all front-line offenses. A sixth
suggested that the differcnce in stendards to be applied to front-line
.offenses be limited to those offenscs of a strictly militory nature.

T« Should there be any dlffbrence in dC“llng with mllltary and non—nllltqry
- offenses?

Yes 15. o 29.

Several writers suggested that non-military offenses should be turned
over to civilian authorities during peacetime. One noted that during
war, recent inductees did not fully understand the' seriousness of
military offenses. d{nother was critical of the severity of sentences
for non-military offenscs. Two thought that some diffcrence in the
application of clemency would be justifiable.

JUDGE LDVOCLTES:

Yes No

Combat Judge Advocates N 8
Regular -Army Judge idvocates 6 13
Board of heview Judge advocates 1 L
Staff Judge Advocates N 8
Totals T 33
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Some writers emphasized that military offense¢s should be interpreted
in the light of military expericnce and needs, but that non-military
offenses should be interpreted in the light of civilian practices.
One pointed out that civilian maximum punishments might be applied
to non-military offenscs. 4 seccond would place a limit on maxirmum
military punishments cven in wortime, because he doubted whether

too severe sentences were as effective as speedy and just sentences.
This same writer fclt that combat military officers were essential
court members in trials for militory offenses. A third would extend
a commander's authority during wartime. & fourth pointed out that
civilians criticisc the Army's severe punishments for military
offenses such as AWOL because they do not understend the necessity
therefor. . The averaze civilien is not subjected to punishment when
he f2ils to report to work. Nor is the Labor Union punished when

it defics Government. 4 fifth writer believed that rchabilitation
was more appropriate for military-offense offenders when no moral
turpitude was involved.

ENLISTED WEN:

Yes 16. No 25,

Replies of the Enlisted Men varied,from turning all civilian offcnscs
over to civilian authorities, to retaining 211 cases in the Army.

One writer felt that military offenders should reccive greater
punishment, because of the necessities of national security. Several
writers statcd that the handling of non-military offenses. should be
consistent with Federal laws and procédure. Another writer.would
obtain some sort of coordination so that double Jcopardy'would b@
impogsible. R

Does the present system in actual operation often result in actual mis-

carriages of 1ustlcc: (a) are the innecent convicted?; (o) are the
rrul'Lthun:Lshed ek0p551vcly, or too leniently; ond (c) dre the zuilty
acquitted?

The present system almost never results in actual miscarriages
of justice., (a) The immocent are seldom if ever convicted,
although rarc miscarriages will result in the best of systcms.
One General limited his answer in this regard to genercl and
spccial courts-martial. 4 sccond General noted that there are
three occasions on which the question of an accuscd's guilt is
considered: the pre~trial investizations; the actual trial; and
the post-trial Staff Judze hdvocate review, (b) idmost 2ll
replies stress that there were scntence dlsparltlus. About as
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many Generals felt that at times there wos too much lenience shown as
well as:too much severity. But a number explained that the eventual
sentence actually served was more moderate. There were various ways
in which excessive sentences were reduced: the Review liuthority; the

. Boards of Review; the Clemency Boards; nnd the rehabilitation programs
in disciplinary training centers. (g) Kost of the writers believed
that the zuilty were not oftén acquitted, although such: instances did
occur. Scveral Generals summed up by stating that.-it was believed
that a guilty man had a better chance before a civilian court; an
innocent man & better chance before o military court.

JUDGE .DVOC..TES :

The views of the Judge idvocates on this question werc similar to
thosc of the Generals (see preceding paragraph).

The views of the Enlisted len were similar to those of the Judze
advocates and the Generals (see two prcceding paragraphs). One
writer pointed out that prejudice occurs far less frequently in
the military than in the civilian courts. Janother blamed mis-
carriages on the administration and interpretation of,military
Justice, rather than on the system itsclf. L third felt that the
Min miscarriages spring from inadequate prec-trial investigations.
& fourth felt that miscarriages are ultlmatoly ollmlnatbd by cor-
rective action in higher echelons.

Docs the present system in actual operation often-result in inequalities

of treatment as betwech officcrs and enlisted men: (2) in respect to
Tiling charges and ordering trialj (b) in respaect to conv1ct10ns and
acqulttﬂls, (¢) in re aspect to sentences?

GENER..LS :
(a) Yes 3h4. Mo 26.

4 number of explinﬁtlons were 1ncluded in the answer to this questlon.
One General pointed out the frequent resort to LW 10, punishment in
officer cases; for offenses which would scnd an enlisted man to an
inferior court--the latter courts not being open to officer trizls.
4 second General commentud that the inequalities were cxplalnablo.
Court membecrs were femiliar, with an accused officer's p051t10n and
the cffect on his fomily and friends.. v officer benefitted by
better preparation and a morc carefully sclected defense counsel.
landatory sentences of dismissal were a deterrent to an officer's
punishment: L third General found a2 tendency to protect enlisted
~men's rights more than officers. . fourth General stated that he
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seldom scnt an officer beforec a general court unless he anticipated -
a dismissal, whereas enlisted men would bs sent even though their
dishonorable dischargze was mot oxpocted. i fifth General noted that

.an officcr stood to lose much more from court-martial than an enlisted

men. i sixth General stated: 4s a man riscs in rank, he undoubtedly -
gets the bencfit of having his greater rbSOOﬁblbllltlcS credited
agalnut his sins, and is wntitled to have & balance struck. However,
he favored morc drastic powsr to deal with delinquent and inept
officers. i seventh General stated: In military circles, triel

of an officer is a very grave matter resulbing in serious consequences
to his career. This factor must be given wcight. The trial of an
enlisted man carries less weight. But once before a court, an

officer is liable to receive even less consideration than an enlisted
man.

(b) Yes 18. No 22,

A number qualified their answers te point cut that while differences
did occcur, they were rare. Somc belicve? that officers werc more

- often acquitted, and some that enlisted men were morc often acquitted.

(c) Yes 21. No 17.

hs to disparity of sentences, suven Generals felt that officers
were treated more scverely than enlistced men, and three thought
that officers were treated more lenicntly. Une Gencral commented
that one of the difficulties in punishing an officer was that a court
could not reduce him to enlisted status and his dismissal meant his
loss to the service.. :

JUDGE LDVOC.LTES:

@) ‘ s o
T Combat Judge advocates : B T
Kegular wrmy Judge iLdvocates 9 ‘10
Board of Review Judge wadvocates In 3
Staff Judge advocates 9 6
Totals 30 23

One writer noted that a large number of officers were reclassified
and thus discharged without honor, without resort to the court-
martial system. Another noted some tendency of leniency toward
fellow officers as toward fellow club-members, although this
tendbnpy'was tempered by a greater use of AW 104 ‘against officers.
A third believed that Regular army officers were treated more
leniéntly than temporary officers, and another noted protcctlon of
high~ranking officers.,
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(b) Yes No

= Combat Judge idvocates T 8
Regular army Judze advocates 6 -1l
Board of Heview Judge advocates L -2
Staff Judge sdvocates 2 1

N

3 25
/

One writer noted a reluctance to confine officers, due-to the feeling
that dismissal is more keenly fclt by them than by the average en-
listed man. i sccond beliecved that the effect .of an officer's dis-
missal might be overvalued by Megular army officersy but undervalued
by civilians. 4 third thought.that less evidence was, in practice,
needed to convict an officer than an enlisted man. 4 fourth felt
that the remedy was not to make it easier to court-martial an officer
during wartime, but to provide an easier administrative process to get
rid of incompetent officers. 4 fifth concluded that it was difficult
to get a conviction against an officer of many years' standing. 4
sixth noted that, whereas an enlisted man would go unpunished- for
drunkenness, a similarly drunken officer would get dismissed. 4

- seventh stated that the selective processes used in getting .officers
necessarily result in a higher caliber of mamn, with whom you do not
have so much trouble.

Totals

(e) . Ts Mo
" Combat Judge usdvocates 8 3
Rogular Army Judge advocates 9 10
Board of Review Judgc Advocates T 2
Staff'Judge dAdvocates 2 S
Totals 33 - 20

One writer noted that a dlsmlssal for an offlcer was usually final,
whereas the average enlisted man who went to jail had his dlshonor—
able discharge (1f any) suspended. 4 second felt that there should

be some sort of adequate intermediate punlshment for an offlccr,

which did not carry dismissal. 4 third thought that, in view of

the, of ficer's greater respon31b111ty, a sentence avalnst him should be
PQl&tlvcly'more severe. 4 fourth concluded that, because of the sen-

o trained and oriented ILow Member-alone should de-

tence disparities, 2 L
. termine the sentences. 4 fifth found that more political pressure
{4 sixth con-

from Washington was brought to bear in officer cases.,
cluded that, while discrepancies mayexist, they alsocxist in civil

- criminel. jurisprudence. - & scventh would institute sope sort of
officer rehabilitation program comparablé to.disciplinary training
centers. 4n cighth would have a Table of Pﬂx1num PUnlshmunts qppllca--

ble to officers.

21

Ny



1-9
I-10

ENLISTED 1IN

(g) Yes 22. No.5.
(b) Yes 18. Mo 8.
(c) Tes 2. o 6.

Discussion of the three parts of this qucstion was generally joined.
One writer felt that a reason for a tendency not to charge officers
more frequently was because the present system required the
officer's dismissal if he was te bc confined. & second noted

that officers are given more severe punishment, than enlisted men

in certain types of cases (i.e. unbecoming conduct), whereas in
othcers enlisted men receive more severe punishment. He felt that,

while this is inequality, it is not injustice.

10. To what extcnt, if at all, do inadequaciecs of company commanders
result in trials by court-morticl? 1s therc any difference in this
respoect as between (a) permancnt and temporary officers, amd (b)

of ficers commissicned dircectly from civil life and officers who rose
from the ranks?

- .

GENENALS:

Only ten of the replying Generals specially felt that the permanent
officer was best, and only three specifically made a statement on
differcnces between officers from civilion life and these who rose
from the ranks. Instecad, the almost universal viewpoint was that
company commander inadequocies werc to great extent responsible for
~courts-martial trials and, as stated by onc General; the best offi-
‘cers have leadership qualitics with which they were born, and which
their education, both civil and military, have sharpened. Several
.commented that Regular wrmy officers during World ¥ar II were in
most cases. higher than company grade, and werc out of immediate
personal contact with enlisted men. Une General stated that a

good commander used courts-marticl only as a last resort--that
some, deficient in leadership, used courts-martizl too much and

some too little. as to temporary officers, it was felt that those
who had previously had experience in leadership were best quali-
fied. 4s to all officers, it was felt that there was variable
skill in handling men, dependent on the officer's background,
intelligencc, training, expcrience, and knowledge of human nature.

JUDGE iDVOC..TES:

The almost unanimous opinion of the Judge «dvocates was that in-
adequacics of company commanders did result in courts-martial. is
with the Generals, therc was no clear expression of opinion as to
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the relative gqualities betwcen rcgular and temporary officers, and be-
tween officers from civilicn capacitics and from the ranks.. Rother,
there was the repceated comment that leadership ability wes dependent
upon & men's innate abilities, his training, and his cxperience. One
writer emphasized difficultics with colored troops restlting from
company commenders who did not undurstund the particular Urcblbns of
that type of command. - =

ENLISTED HEN:

It would appear that the Enlisted Men genera lly‘fnlt thau tho permanunt
officer is better than the temporary officer, and that the officer from
the ranks is better than the officer from civilian life. However, ;
there were few clear-cut replies, One writer placed the responsibility
for good company organization on its noncommissioncd officers, stating:
- <that when they were "on the ball," fow cases got beyond the First
Sergeant. 45 with the Generals and the Judge idvocates, the importance
of leadership ability of the commanding officer was emphasized. - One
writer pointed out that the necessary leadership qualitics wcre under-
standing and tact, and suggested "off-the-record" meetings between
officers and enlisted men at which the necessity for Lrmy disciplinary
steps was fully thrashed out. inother stated: & good company has a
good company commander, and has esprit'de corps. The men are proud
of their unit. .4 good commanding officer studies his men, commends
the deSDrv1ng,'whlle attcmpting to raise the standard of thosc with
. foults. This same writer also felt that temporary officers generally
“rule according to the ”lotter,” without rooard for morﬂle, feelings,

“ntc.
R

11. Is therc a tendency to assign less cepable officers to court<martial duty?

GENER..LS:
Yes 13. °No L8.

One writer stated that in peacetime ‘his answer was no but in wertime -
it was yes. Sevéral others assigned courts-martizl duty by roster.
Some had to use administrative officers solely whilc their commands
were in combat. . number found that many officers had to sandwich

in court-martial’ duty between other duties, which made it impossible
to devote their full time to thc court-martial duty. One writer re-
plied that all officer porsonnpl should ‘have court—martlal a551ﬁn-
_mcnts in ordgr to give thom th%t necass Ty tralnlng.-
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Yes No

combat Judge Ldvocates -9 3
kKegular &rmy Judge wdvocates 13 5
Board of Review Judge /dvocates 6 2
Staff Judge idvocates . 8 i
Totals 36 1L

FNLISTED MEN:
Yes 23. No 17.

12. idvisability of expanding Judge idvocate General's Department, making
=T more independent and increasing its authority. T

. GENER.LS: .

S Tes _ o
Expand dJ..GD 30 38
lake . Independent 1 19
Increase .uthority 2 20

ijost of ‘the Genecrals' answers considered only the. question of ex-
pansion: of the Judge «dvocate General's Department, with a slight
majority favoring expansion. Gencrals who specifically rcplied
were almost unanimous against making the Department independent or
increasing its authority. Howcver,a numbcr qualified their answers
to ask that the Department supply Law licmbers and Defense Counsel
for courts. In answering in the negative re the issuc of inde-
pendence and authority, one General pointed out that ih the Lrmy
therc can bg.only one commander. He felt -that the averagée Judge
ndvocate officer has a typical legal mind, too interested in the
technicalities of his profcssion; that he is not a soldicr and
does not often understand the soldier's vicwpoint. 4 second General
replied a most emphatic "no" re increasing Judge advocate inde-
pendence and authority, and based this reply on an alleged inferi-
ority of Regular Army Judge idvocate officers. He pointed out

that generally only lawyers who have failed in civilian lifc have
sought commissions in the Regular army; that once they-aré in they
have sought rank and power rather than being content with Mpick
and shovel work; that they alternated back and forth, spending
nalf their time in Washington; that in 35 years he had yet to see
one acting as Trial Judge idvocate, Defense Counsel or Law Member
of any court; that a Judze advocate officer should not be able to
qualify until he has served with troops. In recommending ¢ x-
pansion, several Generals wanted to see Judge idvocates available
in lower echelons than Divisions. One writer set up a Table of
Organization in which a Division would include a Staff Judge idvocate,
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an issistant Staff Judze advocate who would act as Law ligmber on
general courts-martial, two Judge idvocate officers who would be
Trial Judge idvocate and Defense Counsel respectively, and one Judge
advocate ‘officer for each regiment.

JUDE .DVOC..TES:

lake - Increcasc

Expand Ji3D  Indepeéndent  Juthority
: Yes No . Yes "Ho o Yes 1o

Combat Judge advocates ] 2.5 T3 6
Regular. :rmy'Judoo «dvocates 18 1 C ol 5 5 7
Board of Hevicw Judge advocates 6 1 6--1 6 1
Staff Judge «dvocates . 11 1 < 6 1L 8 1
: ' Totals : LI 75 ig8 - 17 22 15

The Judge advocates emphasizedithe need for greatly expanded Judge
Advocate pergonnel} In a- peacétime wrmy, one coloncl would expand
its pre-war strength by three times--to number 1,200 JiGD officers
among the 50,000 Regular officers, He would also provide it with a
complement of court reporters, But he would not increase its authori-
ty, and would increase its 1ndepundence only to the cxtent.cf pla01ng
it on Special ‘Staff level. i number of writers wanted to see Judge
isdvocate legal advisers within a Division at rcgimental level., One
p01ntcd out that Judge Advocat:s have to serve for numerous tasks
other than in military justice work, i.c. claims, procurement, inter-
pretations of internationcl law and the laws of war, occupational quess
tions, and legzol and domestic problems of the individual soldier. He
concluded, '"The JLGD should be greatly expanded not only to carry out
efficiently its functions relating to military justice but likewise
to administer the legal department of one of the largest business and
admlnlstratlve organizations in the world." 4is a reason for its
‘necessary expansion, various writers cited the necessity of using
Judge «wdvocate officers as Law Members, Trial Judge JAdvocates and
Defense Counsel. Some would even have them act as summary court
officers. Onc would have a Judge wdvocate available whercver there
are 1,000 or more soldiers.

4S to expansion of JLGD aythority, it is to be noted that the combat
and the Rcgular irmy Judge iadvocates take a negative view. One
writer suggested and in-betwecen position. He would increase their
authority in higher echelons such as War Department or .Army Groups.
But he would not expand their authority in lower echcelons such as
irmies, Corps, Divisions, Service Commands, etc. The reason: Thcse
lower echelons have specific combat missions which require inde-
pendence and sclf . admlnlstratlon 'in dlSClpllnary mﬁtters.

In thelr replles 1o thls question, a number of Judgc udvocates de-
taileéd matters which they subsequently discusscd elsewherc.
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ENLISTED MEN:
- T Yes  No
Expand JAGD 39 T8
liake Independent .31 L
Increase Luthority 32 L

The Inlisted bMen were in favor of expanding the Judge idvocate
General's Department, making it more independent, and increasing
its authority. Their reasons were varied: the need of a dis-
interested corps of legal officers to serve the irmy by adminis-
tering justice independently; the need of training men &s investi-
gators, as an appecl board in 4¥ 104 matters, and as summary court
officers. Several suggested that special training be given both
officers and enlisted men to serve in these capacities. One would
limit the use of enlisted men within his proposed Judge .[dvocate Corps
to the handling of claims, the providing of clerk-typist and steno-
graphic services, and for administrative work.

13, Advisability of incréasing the use of capablc, experienced, retired
officers, and those partially'disabled for court-martial duty.

GENERALS:
. Yos_ 33. No 21.

fmong thosc whe replicd in the affirmative, some qualified their
answers as follows: only in wartime; only if they are properly
schooled; only in review boards or high commands, but not in troop
units;- only in the Zonc of the Interior in wertime.  Those replying
in the negative emphesized that retired officers are frequently out
of touch with current conditions and requirements; that their usc
-would deprive active officers of necessary court-martial expericnce;
that they would not be properly indoctrinated and trained.

JUDGE_ADVOCATES:

Yes Ho

Combat Judge Advocates T
Kegular Army Judge Advocates -1l 6
Boards of Heviecw . 7 - 1
Staff Judge idvocates 8 6
: 7 Totals 33 18

Comments parallcled the answers of the Jenerals.. J4dditionally,

one writer stated that they should never have majority representa-
tion on courts. danother required their special qualification in
military justice matters. 4 third stated that his experience using
convalescent officers in Paris was that they were usually too severe.
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ENLISTED ICEN

Yes 30. Ho 1.

Two writers stated that they id not want to use:disdbled officers,
although they were in favor of retired of ficers. Writers frequently
gualified their answers to permit the use of only specially quali-
fied retired officers. snother would use the retired officers only
to train younger active officers. ' :

1L . idvisability of assigning enlisted men to serve os nembcrs of courts-~
martlal.

e St A

GENERLLS 5

Yes 20. No 30.

There was a noted apathy in the affirmative answers to this question.
Typical of the rcpliecs which failed to give a-‘clear-cut answer werc the
following: Iirst Gencral: Perscnally, I have no objection. But a
numbcer of soldicrs questioncd reply in the negative, fecling that offi-
cers given them.o faircr trial. The Doolittle Board rcsponse wes insti-
gated by a few disgruntlcd, incxpericnced soldier. 4s an alternative,

I would suggest a "judge and jury" system. Sccond Gencral: It might
“work, but barracks-room pressurc on enlisteéd men choscn to- scrve on court
n1ght bu ¢xcessive., ‘

Writers answoring in the affirmative frcquently cmphasizod these points:
Enlisted men serving on the courts should be cither equal to or scnior
in grade to the accused; cnlisted men should not ‘scrve in the trinls of
officers; enlisted men so seclected should be specially trained for this
work; cnlisted men should be used on courts only when the accused re-
- quests; enlisted mcen should be in the ninority.

-0f those replying in the negative, it was pointed out: that enlisted

-men do not have .the requirced court-merticl training; that those chosen
would be subjected to exccssive enlisted men's pressure; that enlisted
men who werc ambitious enough got to be officers anyway. One General
stated: Nothing would be accomplished by lowering standards requircd

of members of courts-martial. The courts~-martial should not be a tryst-
ing place for class struggle. -4 sccond General stated: " M"If the masses: -
are going to-sit in judgment + + ., then we shall have a mob.and not an
brmy." If officers have proven to be incompetent on courts-martial,
then we would merely enlarge the number of incompetents by 1nclud1no
enlisted men, in the majority of cases. In my present command of 6 000
negro trocps, TL% arc in 4GCT Classcs U & 5.
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JUDGE :(DVOCLTES:
Yes Mo
Combat Judge advocates 3 9
Regular [rmy Judge .dvocates 9 8
Board -of Review Judge advocates L g
Staff Judge advocates 6 9
o Totals 22 31

“/mong those replying in the affirmative, thore was azain a gencral

apathy toward thc suggestion, with some fecling that to do so might
relicve public pressure agzinst the courts-martial system and would
improve morale. One writer suggested that,if requested, a ncgro
should be permitted to have negroes on his court; a WiC to have WACs:
on her court; etc. 4nother would use them only 1f they served in a
capacity similar to jurors in civilian courts. Several would use only
the first three grades of nen-commissioned offlcgrs, anc these would
have to be specicllytrained.

ENLISTED KEN:

Yes 41. No 10.

While the Enlisted kcn were overwhelmingly in favor of havinz other
enlisted men serve on courts-marticl, there werc 2 large number of
qualifications to their affirmative answers. These werc: Only
specially trained enlisted men s hould serve; only non-commissioned
officers should serve; only cnlisted men with 43CT score below

“Grade IIT should be allowed to scrve; enlisted men selected for

this duty should serve permanently; only enlisted men with ten
yecars'! service and a clean record should bc -selected; they should

- serve only.when requested; then should serve only for the trials
~of inferiors,

The negative view: Onc writer stated that few enlisted men have
the necessary educational background, and that in the interest of
good and fair discipline only officers should be court members.
another was afraid that social barriers between enlisted men and
officers would prove to be too strong to permit them to come to
impartial solutions.

15. Is there a marked disparity in the-séntences imposed in different
cormands? : .o

: GENEMLS:

Yes 37.' ﬁo 6.
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It was frequently asscrted that the disparities in sentences were in
part due to different situations and circumstances surrounding the
offense; in part due to differences of court personnel. It was
pointed out that there was no over-all yardstick which "could be ap-
“plied; that local copditions might justify:a-more severe sentence

"than would be imposed in another loczlity. Itiwas moted that higher
authoritics do act to equalizc sentences. Onc General thought it ad-
visable and necessary that The Judge «dvocate:teneral be vested with
authority to reduce, suspend, or modify all scntences at the timc of
his final rcview. Ancther General stated that he had to instruct his
courts, in order to get uniformity. '

JUDZE DVOCLTES:

Yés No- -
Combat Judge idvocates ' 6 I
Regular army Judge advocates 116 0
Board of Review Judge .dvocates” 9 0
Staff Judge Advocates 12 1
Totals I3 3

In the qualifications to this answer, it was stated: Disparities
did not apply tc commands in the same locality; there were dispari-
tics between air Force and Ground Force scntences; therc were dis—
poritics in inferdior court senteneces ‘morc than in gencral court
scntences. Eventunl cqualization in higher commands was noted. One
Staff Judze advocote was cmphatic that the assistant Judge .advocate
General within o Theater of War should be able to state scntence
policy to commanding cofficcrs rather than to mercly advise then as
now. He felt that uniformity of scntences is = matter of War Depart-
nent policy, and that the War Department's represcntative in a
Theater should have an official say on the question.

ENLISTED LEN:

Yes 30. No 6, ' T,

Enlisted Men felt quite generally that there were marked sentence dis=
parities. One wrote that this could be partially climinated if the.
Judge advocate General's Department was made a scparate unit or
orzanization. fAnother felt that the disparities resulted on some posts
becausc of fixed policy for set punishments regardless of extenuating;
circumstances.
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IT. JURISDICTIOL OF COURTS~EGRTILL

‘To what extent are cases tried by gencral courts-martial that

might be advantageously disposed of by special or summary courts
or by company punishment?

GENER;LQ:
None 8
Seldom 37
Of'ten 3

JUDGE LDVOC.LTES:
- None Seldom Often

Combat Judge Jidvocates L 8 0
Regular irmy Judge uadvocates 2 15 0
Board of Review Judge 4dvocates 0 . L 3
Staff Judge ndvocates 2 10 1

Totals B 37 T

One writcr stated that slecping at an unimportant post should

only carry a maximum six-month scntence, and should be tried by

special courts. Jnother found too large a zap between special

court and general court jurisdictions. - .i-third noted the gap

botween . oV th punistment for company gradc offlccrs, and gecn-
- eral courts-martinl for ficld crgdc officers.

ENLISTED LEN ¢

None | 5
Scldom 18
Often 8

One writer pointcd out that sometimes 4R 615-368 and 4R 615-369
should have becn applicdrather -than courts-martial. /{nother
supported his view that general ceurts-martial were too often
used by stating that many general courts-mertial imposed
sentences for cascs tried therein which mlaht have bcen ad-
Jjudicated by speccial courts-martial. & third writer tock

the unique. vicw that there were not enough courts-mertial.

P T I
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'For the purpose of maintaining discipline, should there be an increase in

"_the authority of company commanders to impose company punishment, and.an
- cxpansion in the jurisdiction of summary courts and ‘special ¢ urts, Teavy-
.ing to general courts-martial [ ‘only the trizls of heinous mi ’ Te

ses, such as cowardice in the face of the enomy‘°nd Jcscrtl
non-military crimes, such as murder, rape, robborﬁ_xﬁ. o

GHVERLLS ¢

Yes 21. No 30.

i large number favored the increase of [W 10l dlsc1p11nﬂry powers,
particularly in regard to officers. Thcy felt that it should be
extended to cover peacetime as well as wartime; should cover flight
and warrant officersy and perhaps should ¢over all officers.up

through field grade (in some instanccs, would cover Colonels). One
General would permit company commanders to include LW 10l forfeiture
of one half of onc month's pay of enlisted men. Others had varying
ideas in this regard. This same General would also increase special
courts=martial jurisdiction to 18 months, 4 number of others would
increase special court jurisdiction to 12 months. 4 second General
would restrict swmary and special court powers unless those bodics are
more closcly supcrvised by assigning Judge advocate officers to rogl—'“
mental or simildr level. & third Genernl would abolish the garrison
prisoner. Instead, he would use various punishments other than con-
‘finement for lesscr offcnses. & fourth Generol would abolish the
special court altogether, transferring its jurisdiction to summary
courts. He would rcduce the membership of general courts in all ex-
cept for trials of heinous offenscs. . fifth General would use (R
615-368, 369 more frcquently for hﬂbltu 1. troublemakers.

JUDGE (DVOCATES:

. " Yes No
Combat Judge idvocates 6 75
Regular army Judge Ldvocates - 1 5
Board of Review Judge (dvocates S L
Staff Judge Ldvocates 10 2

Totals 35 . I7

The Judge Advocate viewpoints ICSCFDlﬂﬂthOSb stated in the precedlng '
paragraph for the Generals.

INLISTED MEN:

Yes 32. HNo 12.
lany Enlisted Men felt that LW 10U dompany punishment should be ex-~

_panded. Onc wanted company punishment to be imposed’ only by the next.
higher commander. -inother would permit an appeal to a higher court
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A third recommended that company punishmcnt be imposed by a committee
or board appointed by the company commander. Three men -would give
company commanders: blanket authority to act as summary court officcrs.

3. Should~summary courts or at least special courts-martial be granted
some jurisdiction over officers?

GENERALS

Yes 80 No 360

Fifteen Generals who failed to answer either yes or no in effect
replied with a qualified yes by stating that they would give special
courts jurisdiction over officecrs, with various limitations. One of
these limitations was to permit that Jurisdiction only ovcr company
grade officers. 4 second was that a special court!s powers would
not include the imprisomment or discharze of officers. « third was
thet special courts would have to be enlarged if they had jurisdic-
tion cver officers. .« fourth wzs that only ‘the less serious officer
offenses should be so tricd. i number of the Gencrals here emphasized
again the importance of extending their (W 104 disciplinary powers '
over officcrs, to include officers through ficld grade or higher, to

~ include warrant and flight officcrs, and to include pcacetime as wcll
as wartime. Onc would permit inferior courts to have "police court!
jurisdiction over officers. .nother thought that an cntircly ncw
officers' court" should bc sct up. ' '

"' JUDGE 4DVOC.TLS:

. Yes No -
 Cambat-Judge Ldvocates 7. %
Regular hArmy Jdudge idvocates 10 8
Board of Review Judge Advocates 2 6
Staff Judge advocates 10 2
Totals 29 2T

- Judge wadvocate answers to this question partially parallel the
Generals' answcrs noted in the preceding paragraph. 4dditionally,
it was pointed out that special courts can now have jurisdiction
over officers. 8everal writers indicated their preference for
Mtraffic violation" officér jurisdiction in inferior courts.

ENLISTED VEN:

Yes 29. No 5.

One Enlisted Man favoring trial of officers by special courts
stated.that, if convicted, they should be automatically trans-
ferred to another unit. Their record of trial should be con-
fidential. 1In lieu of confinement, their rank should be lowered
by one grade for a period equal to the term ¢” confinement which
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might be imposed against an enlisted man for a similar offense. A4
" second writer would make surc that there was a right of appeal for
the officer tried by special court.

__________ ] y

Should more non-military offenscs be turned over to civil courts for

trial?

s

GENERALS 3

Yes 18. No 37.

& number of the Generals felt that present procedure for turning mili-~
tary offenders over to civilian authorities is sufficient (Changé'B, ;
iR 600-355). Scme would have it optional; some would have it in peace-
“time only; some would heve it for offenses which arc sufficient to ™
Justify a dishonorable discharge; some would have it for all civil-
type offenses committed off military posts.

Those repiying in the ncgative felt that the present system is adequate
(& 7h4); that it would be prejudicial to the lrmy's rcputation to have
its soldiers in civilian courts; that there would be too.much delay

in civilian courts; that the accuscd soldicr is better protected in
Lrmy ccurts; that many small e¢ivilian communitics do not hove the
court sct-up to try military offendcrs from a large nearby Army"post.
In all events, itwas pointed out that military offenders should-not

be turned over to civilian authorities in foreizn ccuntrics.

JUDGE /DVOCLTES:

deos o

Combat Judge wdvocates . =7 7
Regular Lrmy Judge idvocates 8 11
Board of Review Judge lLdvocates 1 8
Staff Judge Advocates 5 8
Totals 21 32

Reasons behind the Judge idvocate replies paralleled’ thé Generals!
replies summarized in the preceding paragraph. One Judge idvocate
desired that procedure to turn soldiers over to civilian authorities
be outlined in detail.

ENLISTED MEN:

Yes 18,. No 26.
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LIIT. FILING &ND INVESTIGATION OF CHARGES

l. Are any'chanoes de51rable in the procedure of filing charces?

ULRuLo
Yes 8. No 58.

Suggested changes: llake legal advice always available to any man
desiring to file charges. Speed up and simplify the procedure.

liake four copies of the charge sheet, serving the fourth copy .on
the accused. Permit higher commznds tc redraft charges in order

to increase the seriousness of the charged offenses, without having
to refer them back to the subordinate commands where they arose.
Permit action to be initiated by letter, with a Judge iAdvocate
officer drawing up the final formal charges.

JUDGE ALDVOCATES: :
No

- Yes
Combat Judge &advocates -1 IT
Regular irmy Judze Advocates 2 18
Board of Review Judge Advocates - 0 8
Staff Judge advocates . 1 . 8
: ' Totals T Ig

Suzzested changes: Prepare ch wrges at regimental level. Force-
the speedy filinz of charges. Require a trained Judze 4dvocate

to draft the formal charzes. Prepare four copies of the chart =
sheet, serving one copy upon the accused immediately. - ‘Some single
individual should be primarily and solely respon51ble for the:
filing of courts-martial charges. . S

ENLISTED LN

Yes 10. No 29.

Suggested changes: FExpedite and simplify. Hequire that charges

be filed within 72 hours. Require that all charges be reviewed

by a legal officer before trial. Require that all charges be in-
vestigated by a disinterested officer, and his recommendation re-
ceived. Prohibit higher commanders from orderinc company commanders
to prefer charges against their men, unless such charges be tried .

in a court other than one appointed by that higher commander; and

at such trials require that the higher commanders appear and testify.
Require that charge sheets pass directly from a¢cuser to the Judge
fdvocate office, rather than through channels. Prohibit the

ldouble jeopardy'" of "busting" a man and then trying him.
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Is present system of preliminary investigation of charges adequate or are

" Tany. changes desirable?

GENERALS
Present system adequate? Yes-52. No 7.

Comments: Make LW 70 requirement for investigations mandatory.
Difficulties in present pre-triecl investigations are chiefly due
to inadequate administration and persomnel.  Trained officers, or the
assistance of a Judge 4dvocate officer would be advisable. There
should be a means to compel the attendance of witnesses at investiga-
tions, and a means to permit payment of civilian witnesses ‘there.
Present investigations are too often a means to gather prosecution
evidence, io be later presented at trial. . The present system results
in delay. The present system sometimes becomes inadequate because
speed is over—emphasized. 4 regimental commander should hdve a staff
legal officer and a full-time law clerk, and these men could handle
investi~ationg.

JUDGE ., DVOCLTES:

Present system adequateC Yes  No .
Combat Judge” Ldvocates 13 0 L
Regular irmy Judge idvocates | - 17 3 e
" Board of Review Judze /dvocates 7 0
- Staff Judge advocates - 7 5

Totals i 8

Comments: The system is cumbersome. There are undue delcyq. In-
vestigations are perfunctory and superficial. There 'should be one
qualified Battalion investigating officer. 4n accused should have to
state in writing that he desired no more pre-trial investization
testimony, before such investigation could be completed. There should
be an end to duplications, i.e. ¥ilitary Police reports, Criminal
Investigation Division reports, Counter-Intelligence Corps reports,
Investigating Officer reports, etc.

ENLISTED MEN:

P e e ar e N

Present system adequate? Yes 23. No 1l.

Commentss There is a need of trained investigating officers. Many =
investigations are treated too lightly. Investigations should be.madi
by a commzittee of both officers and enlisted men. [n accused shoul
be allowed to appoint his own investigator;, 4ccused should have:th
right to have defense counsel present at investigations. Investiga=
tions should be the principal duty of someone in the Courts and Bo
Section. -Statements made at investizations should be in writing.

— em e mm s e em we e
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3. Does the present system of preliminary investigation of charges operate
proporly;ln actual practice?

GENERALg:
Yes 52. No 10.

Comments: <Too frequently, investigators lack fitness for their job.
The system works well only when properly administered. There is
some tendency for a court to feel that, becanse of the pre-trial
investigation, an accused who is actually sent to trial must be
guilty. The system is "damned cumbersome." The system works poor-
est in wartime, when it is most needed. There is a need of closer
contact between the Staff Judge. udvocate and the investigating
ofPlcor.

JUDGE ..DVOCATES:

, , Yes No
. Combat Judge Advocates ' ) "L
Regular [rmy Judge idvocates 12 7
Board of Heview Judge advocetes L 3
Staff Judge idvocates 8 N '
Totals 33 I8 -

Comments: Investizating officers were frequently inadequate, un-
trained, and inexperienced. There was too much duplication with
other 1nvest17at1nT branches. There was a failure.to follow pre-
scribed procedurcs. Some investigations were hapdlea too speedily,
whereas others caused delay. Very often, high pressure was used at
investigations, to accused's eventual detriment--often, to gzet a con-
fession from him. On the other hand, some investigations were too
cursory, perfunctory, and superficial. W 70 investigation require-
‘ments. should be made Jjurisdictional, 4t his triel, an accused should
be permitted to explain his 4W 70 pre-trial-statement at lenzth,

No & 70 pre-trial statement of an accused should be admitted at

his trial -unless his defense counsel was present at the 1nvcst1ra—
tion. :

ENLISTED MEN:

Yes 1. Ho 13.

Comments: The outlined system is. satisfactory but frequently it
does not work well -in practice, chiefly due to inexperienced per-
sonnel. Glven reasons are similar to those commented upon by the
Generals, and in the answers to-the preceding question.



IV. DIRECTING TRIAL OF CHARGE

l. Is the present system adequate?

GENERLLS :

Yes 61. No L.

Comments: & Staff Judge udvocate should be able to finally plevgnt
;trial when he believes that a prima facie case does not exist. 4
Staff Judze idvocate who recommends trial should not thereafter be
allowad to review the record of that trial. It should be mandatory
that trial be had when the Staff Judge .dvocate has so recommcnded.
The. system is udequato when iAW 70 provisions are entorced. There

is too much delay in some cases, due to ddmlnlstratlvo procedure and
mail difficulties.

JUDGE /.DVOC.,TES :

e

. . Yes  No
Combat Judze idvocates o 10 3
Regular .rmy Judge .dvocates 18 1
Board of Eeview Judze :idvocates | 6 1
Staff Jud-s .dvocates 11 2

Totals L5 T

Comments: kihny inadequacies exist below Division level, There
should be regimental courts-martial sections. Using enlisted men,
there should be prc-trial investizations for special courts-marticl.
Top often, untrained persons are able to refer inferior court cases
to trial. There is some jurisdictional overlappinz. There should be
a closer sc¢rutiny of LW 70 requirements. 4ll charges should be
routed through Judge .dvocate officers. The Staff Judge idvocate
should be permitted to finally prevent a case frem zoing to trinl.

' 'The Staff Judge =dvocate who recommends - trial should not be permitted
to review that record.of trizl. While the system made be adequate,
it is cumbersome and wasteful. There is o tendency to whitewash
officers. There is 2 need for more trained persomnel. Justice
should not be sacrificed in the interest of speed. There is a need

h of at least primary military justice training for officers exercis-
ing special courts-martial jurisdiction. There should be a clarifi-~
cation and emphasis of accused's right to make a statement of what
might be expected from a swmmary of other persons' testimony.

ENLISTED Vs

Yes 34. No 8.

Commcntss: L JuGD officer should make. the final determination re which:
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type of court should try a man. Defcnsc counsel do not have ade-"
quate time in which to prepare their cases. The system is adcquate
but slow. OSometimes appointing authoritics are absent, and seconds-
in-command are hesitant about acting. Intangibles such as friend-
ship sometimes influence decisions re whether cases should be tried.
Summary court officers should be of a2t least field - grade.. There is
too much delay in the filing of some charges. '

2., 4re there unduec delays 1nd.tcmmuun?whother the accusud should be tried?

GENLR.IS:
Yes 14. No 30.

Comments: When delays do occur, theysre caused by one or more of
the following reasons: During active combat conditions, some de-
loy will necessarily occur. It is sometimes difficult to assemble
witnesses. Records often have to come from distant posts or even
from the War Department in Washington. Demobilization presents
problems. There are frequent misunderstandings, errors, and

- omissions which, in part, couid be Cllm1m~tbd by @rcatcr utiliza-
tion of Judde udVOCutL offlcers. -

JUD3E .DVOC..TES:

"Ho '

<
[&)]

‘Combat Judge hdvocates T0 13
Regular ormy Juigze advocates 9 11
Board of Review Judge idvocates 2. 5
Staff Judze idvocates - 1l 10
2 39

-Totals 1

Comments: Trials could be- speeded up by use of trained pre-trial
investigators. Too often, cascs have to be rcturned for reinvesti-
gation. Obtaining expert testimony .from criminal laboratcries
scmctimes results in delay, . Delays result from missing records,
missing witnesses, and combat conditions. Delays also result be-
cause of a need for trained reporters.

There is a need to key-number and codify in one system the Manual
for Courts-lartial, TM 27-255, Digest of Opinions JiG and Bulletins.
The JiGD should publlsh its Bulletins in Commerce Clearing House
form, with insert sheets. Either the Bulletin or the volume on
ilitary Laws should include the District of Columbia Code and
pertinent Federal Code provisions. Coordinate or "Shepardize
Digest of Opinions JAG to the Kanual. for Courts-Marticl.

38
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ENLISTED KENs:

Yes 27. Ho 19.

Comments of ‘the Enlisted Men parallel those of the -Generals and the
Judge idvocates to great cxtent. One writer believed that a survey
'éhou1d‘be'cOnductéd to speed up the obtaining of records from the LGO,

and added that these records should be edited for accuracy before
they leave the 430 office. inother believed that the ogcislonal de-
lays which do occur are to be blamcd ‘on the lack of an independent,
wecll-trained J..GD.

-— mm em em o wm e e e

. s ' P s (J O
wre arrest and confinement of the accused before trial used unduly and

unnecessarily?

GENERLLS :

Yes 17. No L1.

Comments: There is no such tendency where there are competengt -
commanders. Some "green! officers do have such a tendency. ric

< = s ; Those who have committed
supervision must be exercised to prevent it. o o 4 -
heinous offenses or have escapist tendencies must be coniined.

JUDGE ..DVCC..TES:

Yes No

Combat Judze Jdvocates 3 9
Kegular Army Judge Advocates 9 11
Board of Review Judge Advocates 3 n
Staff Judge Advocates 5 2
Totals 20 33

Comments: Confinement should be restricted to non—mil?tarY'
offense offenders and military-offense offenders awaiting ggneral
court-martial trial. In disobedience cases, immediat§ confln?ment
is sometimes né&cessary. Occasionally, pre-trial conflnem?nt is used
as an extra-legal means of control. Officer cases areﬁggld up for a
lonz time pendinz review after trial. Inexperienced ofiicers occa-
sionally cause delay.

Proper directives re undue confinement appear in AW 69, ICK Pars.

18 and 19, and AR 600-355. See also AAF Ltr 35-92, 20 Aug L6, "Conf
of Personnel Awaiting Trial." ' ‘ !

ENLISTED NEN;

Yes 22. No 23.
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Comments: Existence of undue confinement is indicated by the Army
having to recently issue WD Ltr AGPE-R-A 250.3, 2 Aug L6, against
this abuse. The Sixth Army's Memo 84 prevented this abuse. Some-
times, confinement is both justifiable and necessary. On the other
hand, restriction to quarters would be sufficient in many cases.
There have been situstions in which a man more than serves the term
of his ultimate sentence during pre-trial confinement. Under combat
~onditions, speedy trials are often impossible.

LO
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V. ORGANIZATION OF COURTS-MARTIATL

1. Are summary courts properly organized?

GENEH5£§:

Yes 61. No 1.

Some of those not specifically replying stated that the summary court
system is good when the summary court officer is adequate. One
writer registered his complaint azainst the "police-courti set-up
used in the larger European cities, in which accused's rights fre-
quently were not fully lexplained, and in which occasions eXlSued when
the accused was not even aware that he was being tried.

JUDGE ADVOCATES:

=1

. Yes No
Combat Judge Advocates 16 72
Regular Army Judge Advocates 17 2
Board of Review Judge Advocates 6 -1
Staff Judge Advocates 7 L
Totals o 79
Comments: Iiake summary court-martial procedure more dignified.

Subject summary court trials to review by a regimental officer, giv-
ing him some legal aid in this regard. Use older, more tolerant,
experienced and trained officers for the summary courts. If regi-
nental Judge Advocates are added, makc them the summary court
officers. Serve summary court charges prior to trial. Clarify
summary ccurt procedure by having TM 27-255 on kilitary Juutlce in=
clude a model +transcript.

ENLISTED KIN:
Yes 30. DNo 11.

Comments: Summary court officers should be experienced and trained
men. - The summary court should consist of ¢ne officer and one en-
listed man. The summary court should consist of three officers.

This is particularly necessary should summary court jurisdicfion be
expanded. Summary courts should be abolished. They are not legal
trials at all, because rules of evidence are not observed and accused
is not given the benefit of counsel. Accused should have a more ade-
quate right to present data or witnesses in his behalf, and he should -
be given more adequate explanation of his rights.
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2. Are special courts-martial properly organized?
GENERALS ¢
Yes 58. No l.

Comments: Substitute a judge of legal experience in the place of the
Law liember. Have a trained Law Member. Transcribe the record ver-
batim. If regimental Judge Advocates should be added, have those
officers serve as presidents of the special courtses Have trained
prosecutors and defense counsel. Ixtend special court jurisdiction
to officers. .

JUDZE ADVOCATES:

' : o Yes - No
Combat Judge Advocates» 10 —§ '
Rezular Army Judge Advocates 16 N
Board of Review Juave Advocates 6 1
Staff Judve Advocates ) 8 o
Totals o 3

Comments: During wartime, increase special'court'jurisdiction
both as to 'sentunces and over officers. A lawyer should always be
Law liember on specizl courts. Special court personnel is now fre-
quently inadequate and inexperienced, There is a need for better
administration and more dignity. ®Records should be transcribed
‘verbatim., If regimental Judge idvocates should be added, those
officers should serve as presidents of special courts. Tables of
_ Orggnlzatlon should provide for an enlisted man to act as permanent
. clerk of the court, to relieve the Trial Judge Advocate of the un-
. due burden of havwng t0 .keep a record of the trial. Defense Counsel
v and Trial Judge idvocates should be lawyers. Special courts are too
much under the jurisdiction of commanding officers. They too often
give only maximum punishments. '

ENLISTED KEN:

Yes 32. No 12. : ' ' ‘

- Comments: There is a lack of training and experience on the part of
special court personnel. This is particularly true re the Law ilember,
Deferise Counsel, and Staff Judge .dvocate. ‘There is influence from
above. Enlisted men should be detailed as specicl court members
for trials involving enlisted men. Special court personnel should
be increasedin number.

L2



V-3

Adequacy of present mode of selection of defense cpgnsel5m£.
GENERALS ¢

Method is inadequate: Yes 30. No 27.

Comments: When Marual for cOurts—M;rtlal provisions are LOllOWGd in
the selection of defense counsel, no trouble results. Desp g the
fact that ‘defense may not have been expert from the 1awyers
view, justice did result in 99% of the cases. ' Accused alwa
right to select special counsel, -

Defense counscl too often lacked both legal training and tim
erly prepare a defense. Judge Advocate officers shouldAb
to act as defense counsel. Defense counscl should be-of; eg
superior rank to trial judge advocates. Sometimes, selgctix
fense counsel is mercly a matter of running down a roster.

JUDGE ADVOCALAT:S:

- Yes 7 - HNo

Combat Judze Advocates L 9
Regular Army Judge idvocates 10 6
Board of Heview Judge advocatcs - 2 6
Staff Judg: advocates b 8
Totals 20 29

e

Comments: In some commands, great-care was taken to see tha
fense counsel was a trained lawyer of ¢ quﬁl or bettbr abili
the trizl judge advocate..

4L number of writers believed that inadequacy of defense ‘cou
the weakest point in the court-mertial system. Some bcllev
‘defense counsel shoild always be of equal or superior rank
prosecutor, yet a large number felt that the more important
was that defense counsel should'be equally well qualified r
of rank. One writer would have the legal-assistance office
15—2;0) ct as defénse counscl. Jnother writer stated thatr

defcn se counsel was solected Trom duties which would not di
unit's primary functions. He added that over 80% of the co
resulted from use of material obtained at pre—trial invcsti
'at vaich dpfensc COUHSLl Were not ben presont.

defense counsel,

L3
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ENLISTED MEN:
Yes 12. Ho 22.

In gencral, Enlisted lien commentsiyrc similar to those -by the Judze

' tdvocates. 4dditionally, it was, pointed out that, although an ac-=
cused may now have the right to socc1cl counsel, he seldom knows
wheré to find & good defense counsel. lherei‘orb,wnlle the prescnt
system may be theoretically sound, it-does not work out well in
practice. Another writer would have a list of permanent defense
counsel from whom the accused could choose.

- e e e em e = e e e

L. To Whut cxtcnt are courts—mortlul undpr the domlnatlon of convening
authority? o

GENERLIS:
Domincted 1. Seldom dominated 35.

Some took the position that the Commanding.Officer. had to exercise
influence, partially because of the inexperience of military
personnel during wartime. Court members had to be educated. . One
writer, by innuendo, pointed out that e¢ven the United States Supremec
Court has been dominated. lieans of domination: the Commandinhg
Officer appoints and removes court members; he is their adminis-
trative head and is in charge of promotions; he has the powor to
rborlmand and write "skin" letters.

JUDGE /DVOVCATES:

‘ : o Dominated: Seldom Dominated
Combat Judge idvocates 2 9 -
Regular Army Judge Advocates L 11
Board of Review Judgze. udVOCutOS 6 1
Staff Judge idvocates . 5 7

Totals 17 28

One writer stated that although the commanding general may theo-
retically hav. the power of complete domination, he actually exer-
cises a sort of benevolent despotism. Jnother found that there
"were an amazing number of officers of 20 years service or more who
possessed utterly dlSuOTted views of their povrer - and prerogatives
in the administration of military justice." 4 third stated that
attempted domination did little good because court members TOSbnted
it and reacted accordingly.

ENLISTED MEN:

Dominated 22. Seldom dominated 7.
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Thaadv1s%b111ty of w1thdraw1nc from fl“ld commdnd the authorltv to convene

o

ggncv and the cstﬁbllshment of pcrmanent vencrul courts—marblvl in

each arce, Ssuch courts-martial to be organized by the Judge «dvocate

GENL 16, LS

General's Department and to be independent of command. N

Yes 8. No 49.

Cne General stated that militery orﬁunlzetlons arc d051ﬂned %o ocj
successful in combat rather than to administer Justlcc perfectly,

and courts-martial is a tool whereby the commanding officer m,lntgins.j
disciplinc. 4 second General stated that courts-martial is 2 command
necessity; that if you gave the JiGD powcr to command obedicnce with-
out responsibility for military performance, you would fatally wreck
military efficiency. 4 third General felt that permanent courts might
be used in rear areas overseas, but should not be used either in the
United States or in oversea bwttlc areas. 4 fourth General felt that
to rclieve the field command of courts-martial functionswould be to do
it a favor by ridding it of burdensome administration responsibilities.

JUDGE 4DVOCATES:

h—— e 2

"Yes No

- Combat Judge 4dvocatcs L 7
Regular «rmy Judge Advocates . . Q 9
Board of Review Judge udvocate 5 3
Staff Judge Jadvocates _ 3
Totals 2 22

Scme of the answers favoring the separation of -or withdrawing general
courts—martial power from command were dualified. kony felt thet while
it might be workable in fixed installations, it would not be workable
when commands moved fast (ilse. one writer's air command move 1,800
miles in three months). Instead of using permanent ‘courts, anothcr
writer would require final confirmation of 21l sentenccs over three
years by a Military Justice Supreme Court, composed of civilians
appointed by the President. . third did not think that permanent
courts were proctical, but thought that uniformity could be obtained
by having Judge wdvocate officers acting as Triel Judge fdvocates,
Defense Counsel and Law Fembecrs who weére not responsible te the field
comnand in which a case may have arisen. : '

ENLISTED KEis

Yes 34. DNo 6.

One writer would have separate permanent courts ot oll times cxcept
during the emergencies of battlcy .mother would have separate

L5
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permanent courts for each branch of service, with Jjurisdiction over
that service's personnel. A4nother was dubious of the proposal, be-
cause he feared undue delay. Another feared undue expense. Still
another thought that the JAG should organize and opérate permanent,

full-time courts independent of command, anulovou& to rederal Dis-
trict and Circuit Courts. T

The advisability of appointing as the law member,

advocate, and the defense counsel only btrained o

to the Judge Advocate Generdl's Department; th

and 'the defense counsel to be of the same rank
such assignments to be permanent and fall—time,

part-tine dctails.

GENERALS:

JUD3IE ADVOCATES:

Yes 50, No 12. Jo
Among the few who answercd in the negative to' ti ion,. -one
stated: Specialists tend to cravl into their " at
separate themselves from the rest of the organiza
thought that there would be increased overhead,
that these were not full-time jobs. A fourth p
this would lead to delays.

Some of those replyinz in the affirmmative  var mmented :
Such duties should ncither be made primary nor e
duties should be addition=al primery duties.. The . this
is not dene today is because of a lack of Judg “officers.

Frequent responses emphasized that equal or seni @ on the

part of the Defense Counsel was unimportant an al gkill
was the more important factor. One writer wou T ze. Advo—
cates as Trial Judge Advocates and Defense Couns i uld not

use them as Law Members, on the ground that this
JAGD power without Justification.

"Counsel be of equal ar supcrior rank to Iv

Yes
Combat Judge Advocates _—I§‘
Regular Army Judge Advocates - 19
Board of Review Judge Advocates 8
Staff Judge Advocates 12
' Totals o7
Comments: JAGD pools should be established f o,
Corps or Army levels. The JAGD duties herein
be exclusive. There should 2lso be trained i ore
,Judge Advocates will be needed. It is not ensc

These key JLGD duties should be full-time.
L6
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ENLISTED IEN:

~Yés L6. No 3.

Commentss: Should have 2 pool of trained JAID Defense Counsel s> that
accused could take his choice therefrom. Also recommended that the
court president and as many remaining court members as possible be
Ji4GDs. [dditionally, assign qualified court reporters. Few thought
that rank makes much difference.

The advisability of vesting in the law member full authority to rule

finally on all questions of law but ziving him no vote on the court;
and leaving to the remaining members of the court only the functions of
determining guilt or innocence and determining what sentence should be

imposed in cose of conviction--in otiher words, assimilating the functions

of the law member to thosc of 2 judze, and the functions of the rcmain-

ing members to those of o jury.

GEIIRALS:
Yes 38. Ho 26.

4 number of writers pointed out that they had answered in the
affirmative only upon the assumption that the Law licmber would be a
trained lawycr. Some wowld 2lso require that only the Law Kember
pass sentence on the accused, with the court solely detecrmining his
guilt. One General wanted to moke sure that this non-voting Law
kember would participate in the closed sessicns of the court, freely
advising the mcmbers. One would always make the Law Member the '
court's presiding officer. fnother took the contrary view. Many
saw no reason why he should not be able to vote.

~ JUDGE ADVOCATES:

)
|

Yes 0

Combat Judge édvocates 12 T
Regular hrmy Judze hdvocates 17 2
Board of Review Judge uadvocates 6 2
Staff Judge Advocates . 10 i
Totals Ig )

The Judge idvocates were overwhelmingly in favor of ziving the

Low kember full authority on questions of law. The majority of the
writers, however, did not beclieve that he should be deprived of his
vobte. Some believed that the Law Member alone should determine the
sentence; should be able to set aside findings of guilt; ctc. Several
were emphatic that the Law kember shounld alwoeys be able to participate
in closed scssions. The idca was also cxpressced that the Law liember
might also act as Prasident of the court.

h 7 ' P (TS Ay
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ENLISTED KEN:
Yes 47. HNo 1.

knswers were occasionally qualified to state that this idea was
good only if you were assured of trained Law Fembers who were inde-—
pendent of command. Several felt that the Law Member should not
lose his vote. One writer stated that the only change required to
put such a system into effect would be to amend Par 51(d), Manual
for Courts-liartiel, by replacing with a period the comma after the
word #final' in the third sentence, and deleting the rémainder of
the parazraph. '

8
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VI. COURT-MLRTIAL PdOCLDURE LND PRuCTICE

A 5 1 e, S B TR IR N

1. A4re any changes in. trial procedure desirable?

GENERALS:
Yes 5. Ho 60.

Comments: If possible, shorten and simplify the procedure. Counsel:
arguments.should be transcribed into the records of trial.” Peremptory
challenge matters should be settled before trial. The Law Hember

should act as judge and the rest of the’ ‘court-martial’ pﬂnel as Jurors.

JUDGE . DVOCATLES:

fes Mo

Combat Judge idvocates 2 10
‘Regular irmy Judge «dvocates 8 10
Board of Heview Judge advocates 1 6
Staff Judge fAdvocates AE 8
o Totals 15 :§E

Comments: The necessity for reforming the court before each trial
should be climinated, i.c. the oaths and other lengthy technicalitiesgs
It takes too long to get a court started, and is too much like a
lodge meeting. However, retain individual challenges for cach case..
Eliminate the swearing-in of the rcporter, ond in lieu thercof use
his certificate to this effect. Change Par 81, Lonual for Courts-
liartial, to prohibit the public announcement of a court's sentence
until 1t is acted upon by the Kevicwing authority. Defense Counsel '
should be permitted. to demend a bill of particulars. Rules-of
evidence should be simplifieds Permit more character cvidence after
a finding of suilty but before scntence, and permit defense to
argue re clemency. Give accused 2 copy of the charge sheet in
trials before- summary courts-martial. Curb the unlimited authority
of the Court President. When accused pleads guilty, require the
prosecution to present evidence of a prime facie case. Eliminate
. the introduction of evidence of previous convictions--only the Re-
viewing futhority should consider these. Where there has been a
- defense motion for a finding of not zuilty, higher authérities
should not be able to sustain a finding of .guilty on the basis of
defense evidence which has been subsequently lﬂuTOdqud~ ‘

EILISTED MENs

Yes 11. Ho 23.

Comments: Desirable changes have becen suggested clsowhcr Her-
all Cﬂ.__rcrbs _LI’lVOlVll’l"J enlis tod men should be¢ handled in 3

~

L9
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Moke a ‘change of venue possible where an appointed court is too
familiar with a case prior to trial. Speed up procedure by dispons-
ing with the rereading of the order appointing the court, the oaths,
etc., when that same court tries a number of cases the same day
(unles§ the zccused specifically requires that these things be re-
peated ).

Do defense courts have adequate opportuhity to defend the accused, or is

e

GENER.LS:

JUDGE ALDVOCLIES:

Yes 63. No 1.

Comments¢ Despite the unanimity of the bcelief that there is adequate
opportunity for defense, some of the writers pdinted out that De-
fense Counsel do not alwsys make full use of their opportunitics be-
cause of thcir own lack of legal ability and expcricnce. Several
writers commented on the use of the word "vigorous'" in the question,
stating that 'vigorous defense! could be unwarranted license. Legal
maneuvering must be distinguished from the administration of justice.

. Courts do not like dramatics and vilification. HKather, they want the

truth. They scek a restrained, intelligent defensc rather than

“Mbully ragging" and flowery dramatics, trickeryand hair-splitting.

Yes “No

Combat Judge Advocates ° 1T 2
Regular irmy Judge &dvocates 19 1

Board of Review Judge 4dvocates 7 0

Staff Judge idvocates , 10 3

Totals L7 6

Comments: Sometimes, too-successful Deferise Counsel are: thereafter

made Trial Judge ldvocates. While Defense Counsel usually have

sufficient opportunity to defend (exceptions noted), they are freo-
quently inept ond inexperienced. Often, the Trial Judge /idvocate -
is better qualified, S0 it is an unequal match. These practical
difficulties within the present system could be eliminated by hav-
ing trained Defense Counsel separated from command and on a permancnt
basis. Dilatory tactics and sharp legal technicalities are dis-
couraged.,. ' - s

ENLISTED KEW:

Yes 21. No 21,

50
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Comments: It was generally felt that inadequate defense resulted
more from inadequate Defense Counsel who did not avail themselves of
thelr cpportunities, rather than from any discouraging of defense.
One writer commentcd that eny accuscd sent before 2 court-martial
alrezdy had two strikes against him. sanother writer found that de=
fense .counscl did not have time to prepare an adeéquate defense.

Does the defense have adequate opportunity to nrocure compulsory

attendance of witnesses?

JENER.IS:

Yes 58. Mo 6.

Comments: Occasional inabilitics to procure witncsscs resulted from
unavailable funds for travel and attendance where distances inter-
vened, and battle conditions, However, th: prosccution had the same
difficulties. ‘

JUDGE ..DVOCLTES:

Yes No

Combot Judze advocates 1T 0.
Regular .omy Judge advocates 18 2
Board of Revicw Judge Advocates 7 e
Staff Judge .dvocates 10 2
Totals _ﬂg _WH

Comments: Par 97 of the kanucl for Courts-Marticl might be zmended,
to provide more specific procedurc for obtaining witnesses. In
foreign theaters, provision is nceded to compel nocetssary -ritnesscs
to come from th¢ United States. ILack of such authority has occa-
sionally necessitated the dismissal of charges. TL 27-255, Lkilitary
Justice, is a good guide re witness attendance and the use of stipu-—

“lations. Some Defense Counscl are. too incxperienced to know how to

" take advantage of their rights to compel the attendance of witnesses.

ENLISTED LiEN:

Yes 31. Ho 7.

Comments: When Defense Counsel fnil to secure the attendance of
necessary witnesses, the réason frequently is inability, inexperi-
ence or disintercst. One writer felt that occasionally Defensc
Counscl had .such short notice that he did not have time to get
necessary witnesses. wnothcor writer thought that the average Defcnse
Counscl had so many other military duties that he did not have suffi-
cient time to devote to the defense.
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h.'aShould the use of depositions by the prosecution be pcrmitted?

UMJERLS‘ -

Ybs 6li. Ho 1.

- Cémments: The dominant fecling was the depositions should be per-
mitted only to the extent they are used now (iW 25), ‘Their use
should not be permitted in capital cascs. One writer belicved that
we should cut dowh on the number of these wartime capital offensecs.
He gave descrtion as an examplc, (a) that death sentences were
scldom rendercd for deserticn anyway, (b) somctimes evidence in de-
scrtion cases could be obtained only by depesitions, and (c¢) that
in some desertion cases the statute of limitations would have run
on the lesser-included offense of sWOL--thereby to effectively per-
mit a dcertpr to go without punishment.

JUDGE uDVOCuTES

: fes Mo
Combut Judge udvocatcs 11 1
Regular “rmy‘Judﬁe idvocates 19 1
Board of Heview Judge Ldvocates 18 i
Staff Judge advocates
” L Totals Lé 4

Comncnts- is with® the Generzls, the dominant Judzc -dvocate fecling
as that dg0051t10ns should be permitted only to the extent +hcy arc

now used (.7 25). Their usc. shquld not be permitted in capital

cascs. One writer, howsver, would permit their usc in offenscs now

listed as capital, but with this addition: 1If they were used in such

.CnECS’ then the death penalty could not be imposed therein.

;. L

ENLTSTLD MEN ¢

YCS 29. No 9.

Comments: Depositions on behalf of the prosecution should be per-
mitted only upon stipulation ¢f the defense. They should be per-
mitted only when prosecution witnesses are not readily available,
i.e. sickness, battle conditions, -distance.

5. To what cxtent, if at all, should the new Federal:Rules of Crlmlnal
Proccdurc be usod bv courts«m“rt1“17

Yes 9. No 15. ot familiar with the kules 38,
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Comments: There was confusion in the replies to this question. Few
of the writers indicated any familiarity with the Federal Kules. Of
those replying in the negative, the feeling was that present court-—
martial procedure does work. Two Generals stated that the Federal
fules had not yot been fully tested in the civilian system, and that
they thought a number of changes had alrcady been recommended.
another Jercral thought that civilian procedure would benefit by
adopting the court-martial set-up. i third felt that the Federal
Rules might be too complicated for military use.

iHEH?L:Q%MQ?:J&é

Not familiar
with Fules

=
o
o
y
O

Combat Judgze .dvocates

—0 I :

Regular immy Judge .dvocates 5 7 7
Board of Review Judge advocates 2 3 1
Staff Judge Jadvocates -3 5 2
: Totals 10 15 18

S
e
O

Comments: Many of the writers admitted that thcy werc not familiar
with the Federal Iules and could not answer. '

One Iegular Army Judze Ldvocate stated that the following rules could
be used without major changes in the present court-martial systom:

2. Roles 10-17, under Title IV frraignment and Preparation
~ for Trial. ,

b. Rules 32-36, under Title VII Judgment.

¢. Rulc 26 on Evidence; Fule 28 on Expert Witnesscs; and

Rulc 29 on Motive for Jdcquittal.

« former Staff Judge .dvocate pointed out that the Federal Rules have
their counterpart in present proceduro outlined - by the Manucsl for
Courts-Martial, as follows:
|

Rule 1. Pre-sentence investigation. in investigation of the

accused, his background, military expcrience and other factors

are bon51dorgd by the convening authorltv before approving the

sentence.

Rule 2. Motions, Under the present court-martial rules, with-
drawals of pleas of guilty end other comparable motions are per-
mitted. It is the duty of the president of the court to order
withrrawals of a plea of guilty inadvertently mzdo

Rule 3. appcols. The cppeals in o court-martial case arc auto-
matically madc. They amount to a review by the convening authori-
ty and in general court-martizl cascs a rpv1cw by the Juavc .dvocate

UCnurul'S Dopartment,
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Rule' ;. Control by appellate. Cour
general court-marticl is in thé Ju
“ment, which zcts as thc ﬁonollute Nl
provision. :

mparablb

rovided for
m' ‘eonfine—
or by the

Pinement\is

Rule 5. SUpOls as Bono No simila
in our manual. . per on mn;, however
ment pending finel action by the conx
Judge iadvocate General's Department.-
g function of command.

Rule 6. Bail. & comper“blu prov151on
appears.in thc munual.

Rule 7. Dircction for Preparation o
kartial and rules of practice and procec
ministration.of military Jjustice provi
preparation of the court-martial record.

r_Courts—
the ad-
the

" ‘Rule 8. Record of .ppeal without Bildis ot applica—

ble.

Fule 9. Bill of Exceptions. Mot applicab
Rule 10. irgument on ippeals Hot applica@lc
Rulc 11.-VWrit of Certiorari. The Writ he art in

the forwarding of the reccord of trial,: in ‘_ﬂrtl L
case, for final review by The Judge .dvo '

. . R
Rule 12, Local Rules. The local rules are st
in the Mcnual for Courts-Martial, and hoveino

- the new Fedeial Rules. ' C

s 1nd1 ated

ENLISTED LEN ¢

Yes 9. No 2. Not familior with Federal Rules

6. Sheuld unanimous vote be required to convict?

GENER. LS

Yoes L. o 6l

One General noted: Where eventual sentences:

3/Liths vote, that samc unanimity or 3/hths x
may be, should be required for the findings:
noted: There is no time for ihung juries! dur

5k

Genecral




VI-7
JUDGE LDVOCLTES:

: les 1o

Combat Judge .dvocates e )
Regular .rmy Judge .dvocates 2 18
Board of Review Judge .dvocates 3 6
Staff Judge .dvocates _ _ 1 13
Totals & B2

Comments: One Judge .dvocate noted: Therc is - no time for 'Mhung
juries" during war. 4 number of Judge wdvocates commented on LW L3,
stating as did the one Geéneral: Jhere eventual scntences require
unanimity or a 3/Lths vote, that same uncnimity of 3/Lths requirement,
as the case may be, should be required for the findings of guilt.
another Judge 4dvecate would require unanimity if the minimum required
number of court members are present, but otherwise suggested a' 3/Lths
vote., Still another would require unanimity of vote in-all capital
and officer-dismissal cases. lastly, the suggestion was made that
unanimity be required when the charged offense is the cquivalent to a
felony in civilian Jjurisprudence., -

ENLISTED KEN:

Yes 20. No- 26. .

Comments: Intermediate viewpoints were frequently expressed: One
. writer would require unanimity in cases involving the death sentence;
another inlcasés involving senténces over 5 years. One writer 2lso
believed that a 3/liths vote in a1l cases was preferable to either a
2/3rds vote or unanimous vote requirement. .nother stated that "hung
. Juries" were not desirable in military courtss

To what extent, if at all,-does the practice prevoil of imposing severec

excessive séntences, leaving it to the reviewins authority to reduce the

sentence, instead of endeavoring to impose a proper sentence in the first
instance? - Lf the practice exists, should it be eliminated, and, if so,
how? - ' ‘ - o .

GENER..L3¢

Yes 31. No 23.

It was frequiuntly stated that, despite severe orizinal scntences, the
Reviewing Jiuthorities did downgrade and equalize¢ them through their
exercise of clemency. )

Suggested means of eliminating the practice of imposing too.

sgvere scntences: a. [Educate court members as to proper sentences.
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' JUDGE_4DVOCLTES:

c. Haveia Judge
4t least have Law
e. Have o Table

b. 4ppoint more consciecntious court membcrs .«
Zdvocate solely detcrmine the semtence. de
liembers who are fomiliar with scntence policye < =
of Iinimum Sentences, as well as o Table of Maglmum'Sontences. 1
f+ 1In the order appointing o court, have & erttgn statement ad-
?ising the members that they are the ones responsible Yor thec .
determination of a just sentence. g. Consider thc use of an in-
determinatc sentence, leaving its eventual total length to be de-
terminated by the offender's subscguent behav;or.

Yes No

Combat Judge idvocatcs —9 L \
" Resular army Judge advocates _ 20 -0
Board of Review Judge 4dvocates 8 0
Staff Judge idvecates o 11 1
L Totals [B. %

Ls with the Generals, the Judge idvocatcs frequently stated that,
despite many scevere original scntences, the Rev1ow1ng-d9th0rlt1@s
did downgrade ond equalizc them.

Suggested means to climinate the practice of imposing too scvere
scntences: a. - Have a Table of Minimup Punishments as well as 2
Table of kaximum Punishments. b. Have a Table of Maximum Epnish—
ments for major wartime offenscs. c. Permit only the Law Homber,

B B : . y - 3 3 - l’/‘ « &} ’1.7.‘ B ’ 1 w——
" an independent judicial body, or The Judge advocate General to im
© pose scntences. d. Use full-timc arca courts. G,

Require the

War Department. to staté o specific policy in regard to sentences.
f. Have the War Department specifically state its policy that
sentences should be within the moximums, with consideration gLven,
to mitigating or aggreveting circumstonces. Z. Usc Oﬁly‘ﬁpe?lal‘
ly sclected and trained court personncl, removing. the . system from

‘command domination. h. koke it mandatory that when a Staff Judge

ldvocate recommended reduction of a scntencéb the commandingfgffi—
cer would have to reduce that sentences . 1. Rcscrve_PUbli?atlon

of scntence (except acquittals) until the heviewing Luthority has
acted. j. Have a system of indcterminate sentences, which would
automatically follow findings of guilty. k. Since one rcason for
long sentcnces during wartime is to moke sure that achsed remains
in jail at lec-st for a period.of timc after the war 1s over %nd no
one then knows how long the war will last, permit’ sentences for
military offenses during wartime to be for the duration plus a fixed
term thercafter.

ENLISTED LEN:

Yes 25. No 12, .
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A8 with the Generals and Judge wdvocates, the Enlisted Men fTéﬁucntly

stated that, despite severe original sentences,; Reviewing Luthorities

frequently reduced them. One writcr pointed out that o purpose of ex—
tremely sciv.re sentences was to discourage others from committing the

sanc of fense, but he then continued to also state that the theory did
not work in practice because the averaze enlisted man did not think |
that the scvere sentences would be fully scrved anyway.

Suggested means to climinate the practice of imposing too severe
scentences: 2. Select courts from experienced personncl. b. lLequire
that a court give greater consideration to extenuating circumstances
and accused's prior rccord. c. Have a standardizced list of punish-
ments which may be imposed. E. Require that there be two indcpendent
J.GD reviews subscquent to every trlal. ¢. Establish permanent
courts.

irc court-martial records complete and & ccurate vcrbatim tranccrlpts of

actual procccdlnvs9

GENER.ILS: t
Ycs 53. No 8.

It was felt that genercl courts-martial tronscripts were accurate
verbatim records of proccedings, although it was occasionally stated
that the answer to this question depended upon the accuracy of the
individual reporter. It was pointed cut that verbatim transcripts

arc not kept for either special or summary courts. as.to.general court
transcripts, scveral Generals stated that thesc records should also
include a. 411 remarks and arguments of counsel, and b.. all "off

the record" comments. ' -

JUDGE LDVOC..TES:

Yes Mo
Combat Jvdge wdvocates B S
Regular «rmy Judge idvocates . 18 2 - -
Board of Review Judge /.dvocatcs T 1
Staff Judge Jdvocates 10 1
' Totals & T

The comments of the Judge advocates parallel those of the Gencrals,
noted in the preccding paragraph.

ENLISTED JEN: ,

Yes 33. No 6.
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¢

9. iare there undue delays in court-martial proceedings?

GENEN.LS:
Yos 25. No hl.

. The prevalsnt opinion was that, when delay docs occur, it masy be
due te one or more of the fulluwing unavoidable difficulties:
combat conditions; rapid redeployment, inactivation and change of
units; missing witnesses; lack of clecrical assistance; slowness of
the court reporter in getting out transcripts; slow prc—trlnl in-
vestigation; loss of documents.

* JUDGE .DVOC:TES:

No

. ., Ycs lo
Combat Judge Ldvocates ] 9
Regular .rmy Judze «dvocdtes 6 1
Board of Review Judgze Jdvocates 2 5
Staff Judge «dvocates : ' 3 7

To tals - 1L 35

Judge advocate answers paralleled the ubnor“ls' unswors.' Sugges—
ticns to aid in speed—-up: a. Weekly rceports. b. Handle general
court cascs by a temm of Law Members, Trial Judze idvocates and
Defense Counscle c¢. Organizc the JiG as a Ceorps, including

. cxaminers, administrative assistants, and court rcporters.

ENLISTED LEN:

Yes 11. No 31.

Enlisted Men's onswers parallecled those of the Generals and Judge
idvocates. One rriter stated that most of the delays which did
occur were due to combat conditions, ctc.,vhich could mnot be
‘chenged. |

10. Should there be a change in existing practice which mekes it mandatory
for a gencral ourt-mertial to impose a dishonorable discharge  in case
a” sentence of imprisonment of gix months or more is-alsc lrmposed?

Should the power to 1n¢llct a dlSﬂonorablc dlscharve in such cascs be
dlscrctj_onary'P :

GENERLS: . ©

Yes 32. No 30. .
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w number of writers replying in the negative pointed out that re-

habilitation procedures in effceet today permit the restoration of a
prisoncr to duty by suspending his dishonorable discharge, Jmong
‘those replying in the affirmative, o largce pcrcentage would makc the
dishonorable discharsge disoretionary only in sentcnces under 2 year,
and would make it mandatory in sentences of a year or over.

JUDGE ..DVOC.TES:

=4
(@]
14 .
=
(@)

Combat Judge .dvocates

Regular [ rmy Judze .dvocates
Board of heview Judge advocates
Staff Judg. 4Ldvocates T

{#fcocmui"
BlurE 45

no
(S}

Totals

Judge advocate replies paralleled the Gencrals' replicse. One writer
pointed -cut that should the Law Member have the power to- levy theo
secntence in the futurc, the Law Member should also be able to suspend
that sentence ond place the accused on probation. | It was also noted
that now it is not mandatory to accompany 2 scntencc of six months or
more with a dishonorablc dischargc. '

BNLISTED LEN:

10a - Yes 27. No 22.
10b - Yes 30. Wo 1

Enlisted Men's rcplies parcllcled those of the Generals and Judge
idvocates in their comments.

1l. Should general court-martial be given power, which it does not row hﬁvc,
' Lo suspend sentcnce and place the accused on probation? o

Should the usc of dishonorable discharges gencrally be ruduced, as D;rt
of a court-martial sentence?

GENERLS :

Yes 13. No 52.

JUDGE [LDVOC.LTLES:

. Yes Yo

Combat Judge Advocates 1 1T

Regular imy Judge sdvocates L 15

Board of Review Judgc dquCdtOS 6 .3
Staff Judge udvocat 1 10 .

- Totals 2 39
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.. Comments: Do so only if the court is independent of command. Do
's0. only if the court consists of trained persomnel. One writer
suggested pcersonal post-trizl interview of every accused person by
a.-field grade officer, who would make & written report to accompany
the record of trial.

ENLISTED MEN:

1la ~ Yes 37, No 1k.
11b - Yes 24. Ho 15.

Comments: Permit this first power only for first offenders. Por-
mit it unlj after pre-sentence inves tl*atlons.

12. Is it desirable to 1ntrolucu a llscharve, such as the bud conduct dis-
charge of the Navy, which would rid the .amy of an. undesirable. soldicr,
and yot not have a disastrous permancnt cffect on him? -In that event,
should dishonorable discharges bc roserved for more gravc and helnous
cases? : R

GENER&IS ¢
Yes 32. No 16.

Several writers believed that present 4R 615-368-9 Lrmy "blue dis-—
charge" and 615-356 (scc II) provisions arec adequate. The merits
of the Army's rehabilitation progrom wom pointed out, through

which many offenders have their dishonorable discharge removed
after completing their coursesin a rehabilitation center.. One

" Qefiéral stated: If a bad conduct discharge would rid the Lrmy.of
undesirable soldiers more easily, then it would be beneficial.

But I'do not believe that the dishonorable discharge portlan of a
sentencé is nearly as important to an offender as the portion call-
ing for confinement.

JUDGE . DVOCLTES:

Yes No

Combat Judge wdvocates 0 8
Regular Army Judge idvocates -~ 10 7. .

Board of Review Judge.ddvocates 7 0

Staff Judge wdvocates 5. .k

- Totals 22 o

Comments: The wrmy's present "blue discharge’ system is satis-
factory. Permit a special court to include a bad -conduct dis~

charge as part of its sentence. Permit Revicwing [uthoritics to
reduce the dishonorable discharse purtlon of a sentence to a bad
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conduct discharge, as a part of the exercise of clemency. Have a dis-
charge for mental incompetency. Use bad conduct discharge solcly for
military offenscs.

EMLISTLD L.E s

AT e e —

Yes 3Lh. No 11.

The prosent adequacy of the Army's '"blue discharge! was notcd, with
the comment that perhaps it might be used more often. One writer
would permlt \ bad conduct discharge ‘in peacetime only.

13. Is some spec;cs of pre- SbntpnCC 1nvcst1gat1un fca51blo9-»

GENIR.LS

Yes 8. No 11.

Because of some confusion in the original wording of  this question,
most Generals were unable to make a reply. Jmong those who did reply,
the following comment was frequently included: ifter findings, but
before sentence, both prOSccutlon and defense should bc directed to
present proof of accused!s military and civil conduct, surrcunding
and extenuating circumstances, and ncurcpsychiatric rcports. Others
felt that the prescnt system, in which the Revicwing Luthority locks
into extbnuatlna circumstonces, 1s adequate. T e

JUDGE ;DVOCATES:

, Yes  No

Combat Judge Judge ugvocates_; 3 T 5
Regular irmy Judge wdvocates 6 3
- Beoard of Roview Judge Advocates 3 0
‘Staff Judge Advocates : Ly 2

, : Totals 17 10

Becausc of some confusion in the original wording of this question,
many Judge .4dvocates were unable to meke a reply.- imong those who
did reply werc the following comments: Such a pre-scntence investi-
gation is both feasible and necessary. "y experience *showed that the
men who got into serious trouble in the Army were in scrious trouble
from early childhood, were .usually victims of broken homes, and subject
to an alcoholic condition " If a system of indcterminate sentonces
should be adopted, such investigations should be made after trial.
Lany commands alrcady require full investigations for the use of the
Reviewing juthority, i.e. psychiatric cxaminations, Red Cross and

FBI reports, ctce : '

LNLISTED MEN:

Yos 8. No 6.
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VII. REVIEW OF COURT-ILRTL.L FROCEEDINGS

1. Is the presenﬁ system of review adequate as to (a) summary courts,

GENERILS :

. Yes 55. No O,

liost of the Generals replied "yes!" without qualification to this
question. Other viewpoints expressed were: Jppellate review for
summary courts is not adequate. appellate review for special
courts is not adequate. .ppellate revicw for general courts is
not adequatec. The criticism was chicfly directed.against summary
and special court appellate procedurc. ' '

JUDGE /DVOC..TES:

v Yes  No
Combat Judge «dvocates -9 2
- Regular Army Judge advocates 1L 2
Board of Rewiew Judge advocates 5 2
Staff Judge idvocates 8 1
Totols 3 7

.Satisfaction was generally expressed regarding courts-martial

... appellate procedure. Somc of the adverse comments were: (a)
Summary Courts: There should be & summary of evidence for the
consideration ¢ the Reviewing /wthority. This latter officer
should also have a reviewing adviser. There should be Judge
advocate officers at regimental level, which officers might act
as summary court officers. (9) Special Courts: The evidence
sumrary is inadequate to permit proper appellate review. Staff
Judge wdvocates should be requirecd to accompany thesc records with
written reviews and recommendations. Should special court juris-
diction bc expanded, their appellate review should be broadened.
(g) General Courts: appointing authorities of general courts—
martial should not thereafter be permitted to review decisions of
those courts. Staff Judge idvocate reviews in lower echelons

v - should not be modified to suit the viewpoints of the commanding
officer. Présent appellate review procedure for general courts—
martial cases should be broadened, to permit a review of the facts
as well as-the law in all instances. Boards of Review should have
final Jurisdiction in t"published order% cascs as well as in cases
wherc the dishonorable discharge or dismissal has been exccuted.
This final jurisdiction should only apply when the sentence is for
more than six months. Boards of Review and The Judge idvocate
General should be permitted to consider clemency matters, and to
reduce sentences where they see fit, They shouls also be permitted
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. - 1 - .
séna’cases buCP for rchearing or a new. trial. &7 505 should be clari-

fied: Tt should a(01tlonally'brov1de for a single Msuprcme court!
higher than the prescnt Boards of Review. :There shéuld be o Supremc
Court of Iilitary Justicc in the UluCG of The Judge advocate Jencrnl,
the Secre.ary of War and the President. To do this, . thc ncw tribun-
al's namc might be substituted wherevor the weords "President” and
USeeretary .of War' appear in iWs 45, L8, 50%, 51, 52, and 53. This
supreme .court" mizht be given these powers: a. TFinal automatic
appeal of all death sentcnces; be Jurisdicticg sn to iron “sut conflicts
of law between different Boards of Review. .mend 4 50%, to abolish
the rule contained in the third footnotc fo 1low1ng thnt printed LW
in the 1928 Manual for Courts—ﬁnrtial. o L X

Prcsent Boards of Review waste too much tlmo on tcchnlcalltlcs ~nd
not enough on substgnCL. :

One Judgeinﬁvocgte criticised at great length the Theater practice

of first sending /AW L8 cases to the Theater Commandér, and only there-
after sending them to the Boards of Revicw. : He believed this prac=
tice was based upon an erroncous interpretation of W 502, and sug-~
gests rewording that irticle so that there can be no ambiguity. He
“would also combineg the post of Theater Judge .dvocate and .ssistant
- dudge Advocate ueneral with a foreign Theater. . '

" Board of Review officer criticised prescnt Beard of heview opera-
tiens at length, chiefly blaming domination of military command for
their inadequacies. Hc stated: Board of heview members arc appointed
by The Judge advocate General, and in turn their promotion and wel-
fare depends upon him, This makes them potentially uubJoct to the
domination. In ordcr that.they obtain necessary-independence and
freedon, this writer rocommended. that the appcllate bodics be removed
from the War Department, and made ultimatcly accountable to civilian
rather than military autherity. - Their po owers should be vested in .
special Fc.eral courts composcd of fully. trainsd. ﬂndﬂquﬂllllCu
civilians thoroughly familiar with the- practlc 21 and lcgal aspects
of military justices a}so qualified jurists. Their de zcisions should
"be £inal to the same extent as Circuit Courts, with uopgal o the

Ue. Se S.premc Court in.appropriate cases.

ENLISTED M

Yes 22. No 8. : o ;

4 minority expressed the view that present reviews arc too perfunc-
tory. One writer stated that the system was all right, but that its
operation during World Viar II was handicapped by a lack of Judge
iAdvocate personncl. In turn, he blamcd this on shortsighted Judg
sdvocate General Dcpartment policy. This same writer ompha31zod th%t
Boards of Review should be permitted to consider facts as wwell as law.
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2.

R

opportunlty as a mgttur ﬂf routlnc to submlt briefs or memoranda to the

LR AT AR TV, T S Hha D TS W T e - R Tt

reviewing authority and to the dJudge advocate General?

GENER..LS s

. Yes 22. No 36.

Comments: DBoth sides can alreacdy fully present their views both
at the time of tricl and by post-trial brlbf. There is already too
much paper work.,

JUDGE “Dvoc;TLs«

Yes No

Combut Juuve sdvocates - % 3
Regular .rmy Jud e idvocates 13 7
Board of Review Judge idvocates 7 -1
Staff Judze «dvocates 10 - 3
: . Totals 36 I

. Comments: kanual for Courts-Martiel Par 81 alrcady permits defense
briefs. .The right should remain discretionary, and should not be
mandatory. Reviewing Luthorities should be permitted to requirec a
brief whenever they think one to be necessary. Unless Defensc
Counsel were legally trained, their appeal briefs would be of little
value.. : '

ENLISTED MEH:

Yes 30. Wo 6.
Comments: From a practical standpoint, the hpportunity could be

-used in only thc mere important cascs, d ue to 1nsufflclent time of
the average Defense Counsel,

Is any change desirable in the method of review of death-sentences?

GENER,LIS: A
enlirmeglwerd _ _

Yes 2. Ho 52,

Comments: In certain wartime cases, the gxfcutlon of death
sentences should bu expcdltec. :
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N

- JUDGE: ADVOCATES ¢

[9)]

: No
Combat Jucce Advocates - ) 10
Regular Lrmy-diitige advocates -3 -1
Board of Reviéw Judge advocates 3. .
Smiwame;ﬁmems ‘ ‘ 5 6 '
Totals 3 3L ' e

Comments: The death sentcnce should bec permitted onlJ in murder and
combat~desertion cases. 4ull death sentences should be reviewable by
the President. Executions should be expedited, and full publicity
given. . There should be a civilian-court review of death sentences,
with power:to weigh the cvicdence and maké an indepencdent <etermination.
Reviewing duthorities should have the right to commutv death sentences:
(and also 5gntencbs of dismissal). :

ENLISTED 1‘-'Ef“ |
Yos 6, NO 27°

Comnent5°= ull death sentences should be reviewed by thce President.
411 death sentences should be handled by The Judge advecate Gencral,
 with accused having the right to appeal to the President. In time of
war, -expediency requires that death sentences in a Thcator'of War be

hand 11ed by the Theatcr Commander, as now (LW hé, 48 502, 51)

- e s ma am e mm e
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VIII. SUBST.NTIVE LiW o .

1. /[dvisability of amqﬁding irticles of War and Courts-Martial Menual in
' respect to definitions of offenses and provisions for pehaltics.

\-

GENER..IS:
Yes 29, DNo 18,

Comments s a. Offenses should be defined more clearly. . Changes
nccessary to carry out the rccommendations made elsewhere hérein
will be necessary. b. &l 8 should be amended, to permit’ appropri-
ate .ir Force units to flrpctly appoint ocnoral courts, and to
permit Theater Commanders to, authorize appropriate commanders. to
appoint gcneral courts. c. s 9 and 10 should be amended, to
authorize .4ir Force commanders to appoint specicl and sumary
courts. d. W 23 should be amended, to authorize Disbursing Offi-
cers to make advance payments to civilian WltﬂeSuCS summoned by
courts-mertial. e. 4[5 should be cmended, to ™ includd a

table of maximue ond minimum sentences, to include wartime punish-
ments, to add omitted offcnscs, to make it applicablc, to ‘both
officers and enlisted mbn, and to add a clause limiting punishment
on 21l offenses not listed. f. ¥ 46 should be amended, to permit
more lattitude in actions when appointing authﬁrjty has cdased to
exist. . i3 58 should be amended, to remove wertime desertion
from the category of capital affons;s cxcept when it is in the
face of the enemy. he &0 61 should be amended, to reconsider the
wartime punishment for ZWOL as well as the prcscnt statute of
limitations therecon. 1. AW 85 should be amended, to remove the
mandatory requirement of dismissal for an officer found drunk on.
duty in wartime. J. 4 86 should be amended, to the extent that
sentinel offenses would not be Cupltul except when in battlc or
imperiling a unit's safety. ke A7 92 should be amended, to pro-
vide for degre.s of murder c.mparable to thosc found in civilian
jurisdictions(i.e. Fed C., Title 18, sec 152). ‘It should also be
amended, te eliminate its compulsory punishment of either life
imprisonment or death. 1. . 93 should be amended, to improve
definitions of attempts und ssaults with specific intent. It
shculd also be amended, to ubolish the common-law distinction be-
tween embezzlcment and larceny. me 0 96 should be amended, so
that offenscs such as failurc to salute, the improper wcaring of
his uniform, etc., should not be sufficient to brand a man as a
criminal. It should also be amended, to improve the definition
of attempts. n. i 104 should be amended, to authorlze forfeiture
in peacetime as well as in wartime “valnst officers, and tc in-
clude warrant officers, flizht officers, and field gradc officers.
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JUDGE ..DVOCATES:

o Yes No
Combat ‘Judge ..cvocates h 6
Regular: army Judze wdvocates 12 7
Board of Revicw Judge .dvocotes . h .. L -
Staff Judge advocates -9 L2ei
' o Totals §§ 19 ..

Comments Varlous Judze advocate wrltcrs dupll ated the sugzestions
made by the Genercls. 4additional recommendations: were as follows:
a. o 2 should be amended, to give courts.mart _urloxlctlon over
.dlsplhcod persons when in hostile territory. 27 L5 should be
amendcd, to prohibit accumulation of scntences when an aceused!s
various offenses were part of a single transaction. It should be
amended to permit an officcr to be reduced in rank, or to pcrmit
a temporary officer from the ranks to be reduced to the status of an
enlisted man again. It should be amended, to permit’ the reduction
of a non-commissicned officer one grade ot a t¢mo. c. “J 70 shou d
be emended, to make its requirements manda
Competent onllsteﬂ men as w v
nako investigations. Investiga
ssigmrents. Duplication betwe
Crlmlngl IﬂVGStL" tion DlVlSl n

snoul; ‘have pclzoncnt
v braachcs, such as the
the:Qount r-Intelligence Corps, the
_ - and. 470 investigators
d. uﬂs 83 an 8h should be clarificd. . mhose grti—
‘fflerS and enlisted men. c. W AW 93
shduld bg ame I e definitions of burgzlary, huuucbrbnklné,f
ctc. in offcnse of "thoft" should be added to cover both larceny and
embezzlement. If not under:this .rticle, then elscwhere there should
bc auQO’ ‘ofini offenses such as black-markctécering,
S talding gnd using of military ve-
L . ct1v1ths, etey £. LW 9L should be
amcndcd to clurlfy differcnces between misappropriction, misappli-
cation, e¢tc. g. .W ?6 should be cmended, so &s to be more specific--
with an added omnibus provision that 211 undefined erimindl activity
thereunder should have a moximum ofa 6 month's sentence. This
irticle should be rowritten to provide that punishments for Ycrimes
and offenses not capital® conform to Federal Statute; to include in
this phrase violations of State laws with similar limits of punish-
ment and requircments of proof; end to eliminate the "discredit!
clause. h. 4 104 should be broadened, to include a limited
forfeiturc of enlisted men's pays 1. uJ 119 should be amended, to
include & 2l 2s one of tnc nrtlclos f War requlrcd to bhe r0ﬂd to
,c,nl:Lstc:f1 men. :

Js - The Fanual for Cuurts—hurtial its sample specifications (i-e.
add for menslaughter, joyvriding, ctc ), an’ its indcx should
expanded. Various militery justice publicatlons should carry the
samec key numbers and perhaps should use & loosc-leaf systom for
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additions. k. Par. 30 of the kanual for Courts-kartial should be
rewritten, to make it the responsibility of the person ordering
arrest or confinement to prefer and forward charges. 1. The Manual
for Courts-liartial provision for dishonorable discharge based on
five previous convictions should be eliminated. This matter shonld
be handled administratively under AR 615-368 or AR 615-369. m.
lanual for Courts-Martial provisions re introduction of written
documents (i.e. korning Reports) and copies of documents, the im-
peachment of witnesses, etc. should be modernized, to facilitate

- proof of AWOQL, desertion, etc. Likewise, provisions for the per-

- petuation of witness testimony should be modernized. n, Ti 27-255
-should be expanded, to include a sample summary court trial tran-

script.

ENLISTED KEN: -

Yes 26, ‘No 15,

Comments: Enlisted ien generally felt that definitions of

of fenses and their punishment should be more specific and more
clearly stated. One writer felt that the phrase "as the court-
martial may direct' should be eliminated. This same writer be-
lieved in altem:tive lesser penalties for rape, stating that
mandatory penalties of death or 1ife imprisonment are too drastic
for all cases. Ile would also have provision made for clear-cut
AW and court-martial coveraze over civilian employees.

- e m e e e e e . —

2; Adv1sability of modifying Article 9; so that dismissal would not be
mandatory penalty in case of conviction of an officer. Consider the
possibility that such modification might minimize the reluctance to

court—martial an oificer.

‘GENLRALS:

Yes 30. Ho 3L.

Cemments: lt was freguently noted that an officer nay be tried

under AW 96 instead of AW .95, and-that an officer tried under AW

95 may be found zuilty of a 1esserfincluded offense under AW 96

Tor which dismissal woul not be mandatory. Lhose favoring retention
of AW 95 in its oresent form pointed out the mor:=l-effect of its
randatory wording, feeling that this in itself aided in maintaining
higher standards amonU officers, One writer suggested two types of
AW 95 dicmissal—-separation w1thout honor in aadition Lo the Dresent

dismissal provided for.
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L VIITS3
JUDGE ADVOCATES:
Combat Judge Advocates 3 10
Regular Army Judge Advocates Lo 15
Board of Review Judge Advocates 5 - 3
Staff Judze Advocates 1 6
- Totals 20 3l

Comments: Judge Advocates paralleled the Generals' comments.. One
stateds The averaze officer fears AV 95. Do not lessen its ellect.
Another of“icer, feelinv the need of this general Article, quOued
Winthdrop's ML lltarJ'LaW'and PreCQqents as follows.

"Action or behavior .in an official capa01ty, which, in
dishonoring or otherwise disgracing the individual as an
offlcer, ubrlOUSly compromises his character and standing .
‘as a ventlenan, or action or behavior in an unofficial or

"prlvate ‘capé Cltj) which, in dishonoring or disgracing the
individual perscnally as a gentleman, seriéusly compromises
his position as an officer and exhibits him as morally un-
worthy”to remain a member of the honorable professidn of
arms." :

A& thlrd 001nteu out that in actual practlce AW 95 is seldom used.

LNLISLED hEN.

Yes 31. No 9.

— et e e o em M= e em =

Advisability of making Article 96 more specific.
- GENLRALS:
Yes 1. No 50.

Commentss Should it be modified, 1imit it to minor offensés triable
only in inferior courts.

The chief reason listed for not modifying AW 96 is that in non-static
Army conditions, you cannot anticipate every type of offense which
might come up. To do so would require a lanual for Courts-Martial
"the size of a traveling library." At the present time, 4W 96 acts
as a catch-all.

(Sce also answers to Quastion VIII-1.) | .
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VIII-)
JUDGE ADVOCATES:
T Yes Ho .
Combat Judge Advocates ~1 10
Regular Army Judge Advocates 5 15
Board of Review Judge Advocates. 0 1
Staff Judge Advocates ‘ 2 9
- _ Totals 8 LI

Comments paralleled, those made by the Generals. -One writer
stated, "There are advantages and disadvantages. 1 recognize

the right. of the accused to know and vnderstand the rules, a vio-
lation of which is an offense. To this extent, a more specific
Article would be advisable. I also recognize, however, that
‘soldiers will at times be zuilty of conduct which even the most
fertile mind could not forecast, and there is necessity for a
general article which will punish such offenses. e have it in
the Federal Statutes relating to offenses committed by civilians.
I think we need such a general article for the control of military
personnel. ' :

On the other hand, one Judge Advocate would rewrite the phrase

"or conduct of a naturc to bring discredit upon the military
service." Another would clarify the phrase "crimes and offenses
not capital." 4 third would make AW 96 more specific in part, yet .
also keep its general coverage. /4 fourth would be more definite as
to maximum and minimum punishments. Ceo =

(See also answers to Question VIII-1.)
ENLISTED LEN
Yes 22, No 12.

Comments indicated some feeling'that LW 96 should be made more
specific, and yet should retain its broad fcatch-all! provisions
too. It was particularly felt by one writer that offenses such as
the wrongful taking and vpossession of Government vehicles and other
nroperty, the use of fraudulent vasses and furloughs, simple tres-
passes, assault, failure to obey acting non-commissioned officers,
offenses by zarrison prisoners and civilian employees should be
made the subject of specific form specifications in the kanual

for Courts-kartizl under AW 96. - :

L. In cases of trial for non-military offenscs committed in forciszn
countries, what substantive law should govern?

GENIRALLS
United States Law L3. Foreign Ilaw 2.
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Comments: The Jencrals were overwhelmingly of the view that merican
law should govern. But a number qualified their answers to indicate
that in some circumstances wherc offenses are against local foreigners.
it would perhaps be wisc not to extend sentences beyond that called
for by the local law, One example given was statutory rape in the
United Kingdom, in which courts-martial punishment was usually much
more severe than would have been imposcd under local law,

. U.S. Forelizn
Combat Judge .dvocatcs 3 2
Regular irmy Judze sdvocates 1 1
Board of Review Judge Advocates | 9 0
Staff Judge idvocates 12 1
LS ER

Besides paralleling the Generals' viewpoints, some of the Judge
Ldvocates pointed out the practical difficulties in ascertaining the
foreign laws, i.e. in Pcrsia, etc. One writer stated, "I am not pre-
pared to accept the French standard of morality nor that of any

other country-just bccause of the eircumstance that our .rmy is
operating in that country." . second writer stated that if the
offense were malum per se, follow the U.S, law, but if malum prohibi-
tum, then follow the foreign law. i third writer would use foreign
law "only to the cxtent and in .the sense that violation of law of a
host state by foreign military personnel stationed therecin is a dis-
credit to the-military service of such forcign state whose troops

are present by invitation or consent in the territory of its neighbor.!

ENLISTED LENs:

Replies of the Enlisted ken indicated a general confusion as to the
mecaning of this question. The majority felt that "military low"

should apply, but were not clear in their understand of what "military -
low" meant.
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