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OPENING STATEMENT OF SENATOR CARL LEVIN, CHAIRMAN

Chairman LEVIN. Good morning, everybody. The committee
meets today to consider the important issue of military commis-
sions and the trial of detainees for violations of the law of war.

On June 25, the committee unanimously voted to include a provi-
sion on military commissions in the National Defense Authoriza-
tion Act for Fiscal Year 2010. This bill has now been sent to the
full Senate for its consideration. I thank our Ranking Member Sen-
ator McCain as well as Senator Graham and all the members of
the committee for their work on this important matter.

In its 2006 decision in the Hamdan case, the Supreme Court held
that Common Article 3 of the Geneva Conventions prohibits the
trial of detainees for violations of the law of war, unless the trial
is conducted “by a regularly constituted court, affording all of the
judicial guarantees which are recognized as indispensable by civ-
ilized peoples.” The court concluded that: “The regular military
courts in our system are the courtsmartial established by congres-
sional statutes,” but that a military commission can be regularly
constituted by the standards of our military justice system “if some
practical need explains deviations from courtmartial practice.”

Similarly, the court found that the provision for “judicial guaran-
tees which are recognized as indispensable by civilized peoples” re-
quires at a minimum that any deviation from the procedures gov-
erning courtsmartial be justified by evident practical need.

The Supreme Court found that the military commissions estab-
lished pursuant to President Bush’s military order of November 13,
2001, fail to meet that test. The military commissions subsequently
authorized by Congress in the Military Commissions Act of 2006
also clearly fail to meet that test as well because they deviate from
courtmartial practice by permitting the routine use of coerced testi-
mony, by authorizing reliance on hearsay evidence even when di-
rect evidence is reasonably available, and by establishing a pre-
sumption that the procedures and precedents applicable in trials by
court martials will not apply to military commissions.

The double failure that I've just described to establish a system
that provides basic guarantees of fairness identified by our Su-
preme Court has placed a cloud over military commissions and has
led some to conclude that the use of military commissions can
never be fair, credible, or consistent with our basic principles of
justice. While the previous Congress’s effort failed to meet the
standards established by the Supreme Court in the Hamdan case,
I believe that military commissions can be designed to meet those
standards and that if they do they can play a legitimate role in
prosecuting violations of the law of war.

President Obama has said that he believes this as well. In his
May 21, 2009, speech at the National Archives, the President said:
“Military commissions have a history in the United States dating
back to George Washington and the Revolutionary War. They are
an appropriate venue for trying detainees for violations of the laws
of war. They allow for the protection of sensitive sources and meth-
ods of intelligence gathering. They allow for the safety and security
of participants and for the presentation of evidence gathered from
the battlefield that cannot always be effectively presented in Fed-
eral courts.”
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Now, “Instead of using the flawed commissions of the last 7
years”—now I’'m continuing the quote of President Obama: “Instead
of using the flawed commissions of the last 7 years, my administra-
tion is bringing our commissions in line with the rule of law. We
will no longer permit the use of evidence as evidence statements
that have been obtained using cruel, inhuman, or degrading inter-
rogation methods. We will no longer place the burden to prove that
hearsay is unreliable on the opponent of the hearsay, and we will
give detainees greater latitude in selecting their own counsel and
more protections if they refuse to testify.

“These reforms,” he said, “among others, will make our military
commissions a more credible and effective means of administering
justice, and I will work with Congress and members of both par-
ties, as well as legal authorities across the political spectrum, on
legislation to ensure that these commissions are fair, legitimate,
and effective.”

The procedures for military commissions have varied over the
years, as the procedures followed in our military justice system
have varied. The Supreme Court noted in the Hamdan case that,
while procedures governing trials by military commission are typi-
cally those governing courtmartial, the “uniformity principle” is not
an inflexible one. It does not preclude all departures from the pro-
cedures dictated for use by courtmartial, but any departure, the
Supreme Court said, “must be tailored to the exigency that neces-
sitates it.”

That is the standard that we've tried to apply in adopting the
procedures for military commissions that we have included in the
bill that we referred to the full Senate. This new language address-
es a long series of problems with the military commission proce-
dures currently in law. For example, relative to the admissibility
of coerced testimony, the provision in our bill would eliminate the
double standard in existing law under which coerced statements
are admissible of they were obtained prior to December 30, 2005.

Relative to the use of hearsay evidence, the provision in our bill
would eliminate the extraordinary language in the existing law
which places the burden on detainees to prove that hearsay evi-
dence introduced against them is not reliable and probative.

Relative to the issue of access to classified evidence and excul-
patory evidence, the provision in our bill would eliminate the
unique procedures and requirements which have hampered the
ability of defense teams to obtain information and have led to so
much litigation. We would substitute the more established proce-
dures based on the Uniform Code of Military Justice, with modest
changes to ensure that the government cannot be required to dis-
close classified information to unauthorized persons.

Of great importance, the provision in our bill would reverse the
existing presumption in the Military Commissions Act of 2006 that
rules and procedures applicable to trials by courtmartial would not
apply. Our new language says, by contrast, that “Except as other-
wise provided, the procedures and rules of evidence applicable in
trials by general courtmartials of the United States shall apply in
trials by military commission under this chapter.”
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The exceptions to this rule are, as suggested by the Supreme
Court, carefully tailored to the unique circumstances of the conduct
of military and intelligence operations during hostilities.

3 years ago when the committee considered similar legislation on
military commissions, I urged that we apply two tests. First, will
we be able to live with the procedures that we establish if the ta-
bles are turned and our own troops are subjected to similar proce-
dures? Second, is the bill consistent with our American system of
justice and will it stand up to scrutiny on judicial review? I believe
those remain the right questions for us to consider and that the
language that we have included in the National Defense Authoriza-
tion Act for Fiscal Year 2010 meets both tests.

Over the last 3 years, we have seen the legal advisor top the
Convening Authority for Military Commissions forced to step aside
after a military judge found that he had compromised his objec-
tivity by aligning himself with the prosecution. We have had pros-
ecutors resign after making allegations of improper command influ-
ence and serious deficiencies in the military commission process.
We have had the chief defense counsel raise serious concerns about
the adequacy of resources made available to defendants in military
commission cases, writing that, “Regardless of its other procedures,
no trial system will be fair unless the serious deficiencies in the
current system’s approach to defense resources are rectified.”

So even if we're able to enact new legislation that successfully
addresses the shortcomings in existing law, we still have a long
way to go to restore public confidence in military commissions and
the justice that they produce. However, we will not be able to re-
store confidence in military commissions at all unless we first sub-
stitute new procedures and language to address the problems with
the existing statute.

Again, I want to thank Senator McCain, Senator Graham, and
the other members of the committee for all of the work that they've
put into this bill and to this issue. The Senate will be considering
the entire bill, including these provisions, hopefully starting next
Monday or Tuesday.

Senator McCain.

Senator MCCAIN. Mr. Chairman, Senator Inhofe has asked to
make a brief comment if that’s agreeable to you.

Chairman LEVIN. Sure, of course.

Senator INHOFE. I thank the ranking member for this courtesy.
Unfortunately, I'm the ranking member on Environment and Pub-
lic Works. We have a hearing that’s going on at the same time. So
I do have a list of non-lawyer questions I'll be submitting for the
record, such things as the impact of placing detainees in the U.S.
prisons system pretrial and posttrial, the security risks of escape,
where these detainees will be tried and at what risk, the advan-
tages of using the complex we’ve all seen down there, the Expedi-
tionary Legal Complex that is designed for tribunals, the rules of
evidence that are between a tribunal and a Federal court system,
and lastly a discussion—some questions about the advisability of
reading Miranda rights to captured terrorists.

So I thank you, and I will be submitting these and I appreciate
the opportunity to make that statement.

[The prepared statement of Senator Inhofe follows:]



[COMMITTEE INSERT]
Chairman LEVIN. Thank you, Senator Inhofe.
Senator McCain.

STATEMENT OF SENATOR JOHN McCAIN

Senator MCCAIN. Thank you, Mr. Chairman. I want to join you
in welcoming our witnesses on both panels this morning. I appre-
ciate your scheduling the hearing and I appreciate the expert ad-
vice and experience in these matters that our witnesses bring to
our discussions on military commission and detainee policy.

This committee has led the way in dealing with detainee issues
and developing legislation on detainee matters, sometimes in co-
operation with the White House and sometimes over its strong ob-
jections. The National Defense Authorization Act for Fiscal Year
2010, which was reported out of this committee unanimously on
June 25, again takes a leading role by including changes to the
Million Commission Act of 2006.

I'm pleased to have worked with you and Senator Graham and
others on this legislation. While we haven’t resolved all the thorny
issues that military commissions and other aspects of detainee pol-
icy present, I believe we’ve made substantial progress that will
strengthen the military commissions system during appellate re-
view, provide a careful balance between protection of national secu-
rity and American values, and allow the trials to move forward
with greater efficiency toward a just and fair result.

The first panel is composed of experts in national security and
legal matters from within the government, including senior officials
of the Department of Defense, Justice Department, and our uni-
formed Judge Advocate General Corps. The witnesses on our sec-
ond panel have similar practical and academic experience, but are
now outside the government. I’'m particularly interested in hearing
the views of witnesses on both panels on problems that have been
encountered implementing the current military commissions sys-
tem, including the speed of bringing cases to trial and what should
be done to make the system work more smoothly, ways in which
to deal with the important issue of protection of classified informa-
tion, whether the current military commissions system adequately
addresses alleged terrorist acts by al Qaeda and its operatives that
occurred before the attacks on September 11, 2001, such as the
bombing of the USS Cole and our East African embassies, whether
the rules on use of hearsay testimony at trial strike the right bal-
ance between the conditions of an ongoing war or whether improve-
ments should be made, whether the definition of “unlawful enemy
combatant” or “unprivileged belligerent” should be modified,
whether changes should be made in the appellate review of mili-
tary commissions.

While our hearing today is focused on military commissions and
the trial of detainees for violations of the law of war, there are a
number of enormously difficult issues related to detainee policy
that we must also come to grips with in a comprehensive fashion
before we can close the detention facility at Guantanamo Bay, as
President Obama has pledged to do.

Mr. Chairman, the issues presented by the detainees at Guanta-
namo and overseas in Afghanistan are among the most difficult
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policy decisions this administration faces. I look forward to hearing
the views of our witnesses and working with you on these matters
as the DOD bill moves forward toward floor consideration and con-
ference with the House of Representatives.

Thank you, Mr. Chairman.

[The prepared statement of Senator McCain follows:]

[COMMITTEE INSERT]

Chairman LEVIN. Thank you so much, Senator McCain.

We'll first now hear from our inside panel, first the General
Counsel for the Department of Defense, Jeh Johnson.

STATEMENT OF HON. JEH C. JOHNSON, GENERAL COUNSEL,
DEPARTMENT OF DEFENSE

Mr. JoHNSON. Thank you very much, Mr. Chairman, Senator
McCain, members of this committee. You have my prepared state-
ment. I will dispense with the full reading of it and just make some
abbreviated opening comments here.

Chairman LEVIN. All the statements will be made part of the
record in full.

Mr. JOHNSON. Thank you.

I want to thank this committee for taking the initiative on a bi-
partisan basis to seek reform of military commissions. As you
know, in his speech, as the chairman remarked, at the National Ar-
chives on May 21 President Obama called for the reform of military
commissions and pledged to work with the Congress to amend the
Military Commissions Act of 2006. So, speaking on behalf of the ad-
ministration, we welcome the opportunity to be here today and to
work with you on this important initiative.

Military commissions can and should contribute to our National
security by becoming a viable forum for trying those who violate
the laws of war. By working to improve military commissions, to
make the process more fair and credible, we enhance our national
security by providing the government with effective alternatives for
bringing to justice those international terrorists who violate the
laws of war.

Those are the remarks I wanted to make initially. Senator, I look
forward to your questions.

[The prepared statement of Mr. Johnson follows:]

Chairman LEVIN. Thank you very much, Mr. Johnson.

Next is the assistant Attorney General for National Security Di-
vision at the Department of Justice, David Kris.

Mr. Kris.

STATEMENT OF HON. DAVID S. KRIS, ASSISTANT ATTORNEY
GENERAL, NATIONAL SECURITY DIVISION, DEPARTMENT OF
JUSTICE

Mr. Kris. Thank you, Mr. Chairman, Senator McCain, and mem-
bers of the committee. I come from the Justice Department and
this is my first appearance before this committee. I thought I might
begin just by briefly explaining how I think my work relates to that
of the committee with respect to military commissions.

The National Security Division, which I lead, combines all of
DOJ’s major national security personnel and functions. Our basic
mission is to protect national security consistent with the rule of
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law and civil liberties. In keeping with that, we support all lawful
methods for achieving that protection, including but not limited to
prosecution in an Article 3 court or before a military commission.

In the last administration, NSD assembled a team of experienced
Federal prosecutors drawn from across the country to assist the
DOD office of Military Commissions and litigate cases at Gitmo. I
can assure you that assistance will continue. The man who led that
team for the National Security Division is now my deputy and a
member of that team has since been recalled to active duty and is
now the lead prosecutor at OMC.

As the President explained, when prosecution is feasible and oth-
erwise appropriate we will prosecute terrorists in Federal court or
in military commissions. In the 1990s I prosecuted a group of vio-
lent extremists and, like their more modern counterparts, they en-
gaged in extensive “law-fare,” which made the trials challenging.
But the prosecution succeeded, not only because it incarcerated
these defendants, some of them for a very long time indeed, but
also because it deprived them of any shred of legitimacy.

Military commissions can help do the same for those who violate
the law of war—not only detain them for longer than might other-
wise be possible under the law of war, but also brand them as ille-
gitimate war criminals. To do this effectively, however, the commis-
sions themselves must first be reformed, and the committee’s bill
is a tremendous step in that direction. As you know from my writ-
ten testimony and that of Mr. Johnson and Admiral MacDonald,
the administration appreciates the bill very much and supports
n}lluc%.l l(l)f it. You have made an incredibly valuable contribution with
the bill.

So I want to thank you again for inviting me here and I look for-
ward to answering your questions.

[The prepared statement of Mr. Kris follows:]

Chairman LEVIN. Thank you very much, Mr. Kris.

Admiral MacDonald.

STATEMENT OF VICE ADMIRAL BRUCE E. MACDONALD, USN,
JUDGE ADVOCATE GENERAL, UNITED STATES NAVY

Admiral MAcDONALD. Thank you, Mr. Chairman, Senator
McCain, members of the committee. Thank you very much for pro-
viding me with the opportunity to present my personal views of
section 1031 of the National Defense Authorization Act.

In 2006 when this committee was working to establish a perma-
nent framework for military commissions through the Military
Commissions Act, I had the opportunity to share my views with the
Senate Judiciary Committee and the House Armed Services Com-
mittee. At that time I recommended that a comprehensive frame-
work for military commissions should clearly establish the jurisdic-
tion of the commissions, set baseline standards of structure, proce-
dure, and evidence consistent with U.S. law and the law of war,
and prescribe substantive offenses. I stated that the Uniform Code
of Military Justice should be used as a model for the commissions
process.

I am pleased to say that this committee’s legislative proposal ad-
dresses the concerns I had in 2006 following the enactment of the
Military Commissions Act. Overall, I believe that this legislation
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establishes a balanced framework to provide important rights and
protections to an accused, while also providing the government
with the means of prosecuting alleged alien unprivileged enemy
belligerents.

In reviewing your legislation, I would identify two areas where
additional clarity would be most helpful to our practitioners. First,
the legislation relies upon the current courtsmartial rules of evi-
dence to address the handling of classified information. Unfortu-
nately, the cognizant military rule, MRE-505, does not have a very
robust history. Over time we have discovered that, while MRE-505
has some benefits, the military rules on the use of classified infor-
mation fall short of our overall goals.

On the other hand, for over 20 years Article 3 courts have relied
upon the Classified Information Procedures Act, or CIPA. In light
of the history and experience of CIPA, as well as the practical dif-
ficulties with the use of MRE-505 to date, I recommend using a
modified CIPA process as a touchstone for military commissions
going forward.

Second, I agree with the provision calling for the military judge
to evaluate the admissibility of allegedly coerced statements using
a totality of the circumstances totality of the circumstances test to
determine reliability. However, to assist our practitioners in the
field, I recommend that you develop a list of considerations to be
evaluated in making this determination. Those considerations
should include: the degree to which the statement is corroborated;
the indicia of reliability in the statement itself; and to what degree
the will of the person making the statement was overborne.

Once again, thank you, Mr. Chairman, for the opportunity to tes-
tify and I look forward to answering your questions.

[The prepared statement of Admiral MacDonald follows:]

Chairman LEVIN. Thank you very much, Admiral MacDonald.

As the Judge Advocate General of the United States Navy, your
testimony is obviously very, very important to us. You emphasize
that you’re speaking in a personal capacity here today and we un-
derstand that. We would ask, however, if there are some dif-
ferences between the uniformed Navy and your own personal
views. We will ask the Secretary if there are any such differences.
We assume Mr. Johnson is speaking for the entire Department of
Defense, but since you put it that way we will make that inquiry
of the Secretary of the Navy.

Let’s try a 6-minute round here. We've got not only two panels,
but we’ve also got a room which is Reserved for some other purpose
previously at 12:30. I hope we’ll have enough time. So we'll try a
6-minute first round.

Let me ask you first, Mr. Johnson. I quoted from the Hamdan
case in my opening remarks, saying that the court in Hamdan said
that “the regular military courts in our system are the court-
martials established by congressional statutes,” but they also said
that a military commission can be regularly constituted if there’s
a practical need that explains deviations from courtmartial prac-
tice. We attempted in our language to do exactly that.

My question first of you is, in your view does our bill conform to
the Hamdan standards?
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Mr. JOHNSON. Senator, as you noted, Hamdan requires—and of
course, Hamdan was at a time that the Military Commissions Act
of 2006 did not exist, as I recall. But the holding of Hamdan was
that military commissions—and I'm not going to get this exactly
right—but that military commissions should depart from UCMJ
courts only in situations of evident practical need.

The proposed legislation in our view definitely brings us closer
to the UCMJ model and the circumstances under which the mili-
tary commissions contemplated by this bill and UCMdJ courts differ
are in our judgment circumstances that are necessary given the
needs here. For example, there is no Miranda requirement imposed
by this legislation. Article 31 of the UCMJ is specifically excluded
from application here. Article 31 is what calls for Miranda warn-
ings in UCMJ circumstances.

The legislation also takes what I believe is a very appropriate
and practical approach to hearsay. As you noted in your opening
remarks, Mr. Chairman, the burden is no longer on the opponent
to demonstrate that hearsay should be excluded. There is a notice
requirement in the proposed legislation and if the proponent of the
hearsay can demonstrate reliability and materiality and that the
declarant is not available as a practical matter, given the unique
circumstances of military operations and intelligence operations,
the hearsay could be admitted.

Military commissions are fundamentally different from UCMdJ
courts in that most often what you have in military justice is the
punishment of a member of the U.S. military for some violation of
the UCMJ, very often directed—of some sort of domestic nature.
Military commissions are obviously for violations of the law of war.
They are very often prosecuting people captured on the battlefield
and, just given the nature of the way evidence is collected, there
needs to be a recognition that the military can’t be expected to
change how it does business to engage in evidence collection on the
battlefield.

So the way this legislation deals with the hearsay rules I think
is quite appropriate and is certainly an example of evident prac-
tical need.

I would say the same when it comes to the rules on authenticity
set forth in this proposed legislation. There is not a requirement
like you would see in UCMJ courts or in civilian courts for what
we in civilian courts would know as a strict chain of custody. There
is a more practical approach, given the needs of military operations
and intelligence collection.

Chairman LEVIN. Can I interrupt you there because of our short
time. If you could expand for the record any places where you be-
lieve that there’s—where we fall short of complying with the
Hamgan standards, I'd appreciate that if you could do that for the
record.

Mr. JOHNSON. Yes, I'd be happy to.

Chairman LEVIN. And you could expand your answer, too.

Mr. JOHNSON. Sorry for going on so long, Senator.

Chairman LEVIN. We've only got 6 minutes.

Mr. Kris, let me ask you, representing the Department of Justice:
In your judgment, do you believe that this bill as drafted, that
these provisions conform to the Hamdan standards?
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Mr. Kris. Yes. To the extent that the uniformity principle from
Hamdan applies to a statutorily created system of commissions, I
think it is met here. Jeh mentioned some of the differences and I
think his justifications make sense. We have some recommenda-
tions for change, but those aren’t rooted in the uniformity principle
at all.

Chairman LEVIN. While I'm asking you questions, it’s been ar-
gued that it’s not appropriate for the Department of Defense to
prosecute terrorists. Do you believe that it is appropriate for the
Department of Defense to prosecute alleged terrorists with these
military commissions, instead of the Department of Justice doing
all the prosecuting in Article 3 courts?

Mr. Kris. Yes. I think the President made clear in his May 21st
speech that we will prosecute in Federal court and where there is
a law of war violation and under a reformed system of military
commissions we will also prosecute law of war violations in those
commissions. I think the President said it best when he said that
we need to be using all instruments of national power against this
adversary, and that includes military commissions.

Chairman LEVIN. Thank you. My time has expired.

Senator McCain.

Senator MCCAIN. Well, thank you, Mr. Chairman.

Mr. Johnson and Mr. Kris, if trials were held in Guantanamo or
the United States would there be any difference in the proceedings?

Mr. JOHNSON. Senator, if military commissions were held in the
continental United States I think that we have to carefully con-
sider the possibility that some level of due process may apply that
the courts have not determined applies now. I think that that as-
sessment has to be carefully evaluated and carefully made. I think
that—

Senator MCCAIN. So what you’re saying is that you believe there
could be some significant difference in procedure if the trials were
held in Guantanamo or the United States of America?

Mr. JOHNSON. I'm not sure I would be prepared to say significant
difference, Senator.

Senator MCCAIN. Well, I think it would be important for this
committee to know what your view is. It might have something to
do with the way that we shape legislation. If they’re going to have
all kinds of additional rights if they are tried in the United States
of America as opposed to Guantanamo, I think that the committee
and the American people should know that.

Mr. JOHNSON. One of the things that I mentioned in my prepared
statement, Senator, is that when it comes to the admissibility of
statements the administration believes that a voluntariness stand-
ard should apply that takes account of the realities of military op-
erations. We think that that is something that due process may re-
quire, particularly if the commissions come to the United States,
that the courts may impose a voluntariness standard.

Senator McCAIN. Well, I hope that you and Mr. Kris will provide
for the record what you think the differences in the process would
be as to the location of those trials. I think it’s very important. Cer-
tainly it is to me.

Mr. Kris, in your statement on page 2 you said: “It’s the adminis-
tration’s view that there is a serious risk that courts would hold
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the admission of involuntary statements of the accused in military
commission proceedings is unconstitutional.” Does that infer that
these individuals have constitutional rights?

Mr. KRris. Yes.

Senator MCCAIN. They do? What are those constitutional rights
of people who are not citizens of the United States of America, who
were captured on a battlefield committing acts of war against the
United States?

Mr. Kris. Our analysis, Senator, is that the due process clause
applies to military commissions and imposes a constitutional floor
on the procedures that would govern such commissions, including
against enemy aliens.

Senator MCCAIN. What would those be, Mr. Kris?

Mr. Kris. Well, they’d be a number of due process- based rights,
one of which Mr. Johnson just mentioned is we think there is a se-
rious risk that courts will find that a voluntariness standard is re-
quired by the due process clause for admission of—

Senator MCCAIN. So you are saying that these people who are in
Guantanamo, were part of September 11 or have committed acts of
war against the United States, are entitled to constitutional rights
of the Constitution of the United States of America?

Mr. Kris. Within the framework that I just described, I think the
answer is yes. The due process clause guarantees and imposes
some requirements—that’s the way I think I would put it—on the
conduct and rules governing these commissions.

Senator McCAIN. Well, that’s very interesting because 1 had
never proceeded under that assumption in drafting this legislation
and previous legislation. The fact is that they are entitled to Gene-
va protections under the Geneva Conventions, which apply, and the
rules of war. I did not know nor know of any time in American his-
tory where enemy combatants were given rights under the United
States Constitution.

Mr. Kris. I do think, Senator, there’s a difference between their
rights—for example, they would not be entitled to the rights under
Geneva for prisoners of war because these are——

Senator MCCAIN. No, their rights under the treatment of enemy
combatants, the Geneva Conventions Common Article 3.

Mr. Kris. Yes. Okay, thank you.

Senator MCCAIN. But we now have established that it is the view
of the administration that enemy combatants or belligerents, what-
ever the new name that you'd like to call them, are now entitled
to ri%hts under the United States—constitutional rights of U.S. citi-
zens?

Mr. Kris. Well, not at all. I don’t think that that’s right. I mean,
both in terms of how we would describe this as a due process re-
quirement that applies to the commissions even if they are pros-
ecuting enemy aliens; and also I don’t think it’s right to equate the
rights or the rules that are required for commission proceedings
against aliens necessarily with those that would apply against U.S.
citizens. Those might come out differently. This is an extremely
complicated area of law, as you know.

Senator MCCAIN. It certainly is, Mr. Kris. But your statement for
the record was “It’s the administration’s view that there are serious
risks that courts would hold that admission of involuntary state-
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ments of the accused in military commission proceedings is uncon-
stitutional.”

Mr. Kris. Yes.

Senator MCCAIN. Therefore it means that they have some con-
stitutional rights.

Mr. Chairman, I know that there are other questions by the wit-
nesses—of the witnesses, and if there’s a second round maybe I'll
take advantage of it. Thank you, Mr. Chairman.

Chairman LEVIN. Thank you, Senator McCain.

Senator Lieberman.

Senator LIEBERMAN. Thanks, Mr. Chairman. Thanks to the wit-
nesses.

Mr. Johnson, let me begin with an expression of appreciation for
the process that the administration has gone through to come to
the point that you’re at today. For me as we've gone through this
deliberation about how to treat what I call prisoners of war, that
is those suspected of violating the laws of war, it seems to me that
we’ve had a hard time putting this in the context of our own sets
of fairness related to the unique war we're in.

Obviously, this is a war against terrorists. They don’t fight in
uniform. They don’t fight for, for the most part, for nation states.
This war may go on for a long time. But nonetheless, it seemed to
me along the way that there was no sense to those who are arguing
that these individuals apprehended for violations of the law of war
should be tried in our Federal courts. In the sense that Senator
MecCain has just said, I don’t think they have the constitutional
rights that we associate with American citizenship. Also they have
not in my opinion violated Federal criminal law. They’ve violated
the laws of war.

So that I know that there were some who expected that the
Obama Administration’s review would end up recommending that
all of these cases go to Federal court, and I appreciate the fact that
you have not come to that conclusion, although I have some ques-
tions about some of the subparts of what you’ve done. But I think
this is really a very significant, very open-minded, very fair, very
ultimately historic process you went through and reached I think
generally speaking the right balance, and I appreciate it.

You were asked just a moment ago whether you thought that the
military commission provisions of the National Defense Authoriza-
tion Act were within the Hamdan ruling of the Supreme Court. I
want to ask you whether your judgment is that the military com-
mission provisions of the NDAA are within the requirements of the
Geneva Convention?

Mr. JOHNSON. Yes, Senator, with room to spare, yes. One of my
personal objectives, frankly, is that we devise a system that com-
ports with the Geneva Conventions as well as Hamdan, as well as
applicable U.S. laws. So I think the answer to your question is yes,
sir.

Senator LIEBERMAN. Well, I thank you for that answer. I agree
with you, and I particularly appreciate the clause you added, which
is that the military commission provisions of the National Defense
Authorization Act are not only within the requirements of the Ge-
neva Conventions, but, as you said, with room to spare. I agree
that we hold ourselves to very high standards, sometimes stand-
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ards that are so high that they are unrealistic and in some sense
self-destructive in the context of the war we'’re in.

But I agree with you that what we’ve provided for in this legisla-
tion of this committee is well within the Geneva Conventions.

Let me ask you a specific question that came up in the last ex-
change and testimony of Mr. Kris. In light of the judgment of the
Supreme Court in the Hamdan case that certainly to me suggested
approval of the Court of Appeals for Armed Forces as the place
that the accused here can appeal from a judgment of the military
commission—and the Court of Appeals for Armed Forces is not a
standard Article 3 Federal court, as you well know—why is the ad-
ministration seeking a right of appeal from the military commis-
sions to Article 3 Federal courts? Mr. Kris or Mr. Johnson?

Mr. JOHNSON. Senator, let me take a stab at that initially at
least. First, we agree and endorse the position expressed in the bill
that it should be an expanded scope of review, review of the facts
as well as the law. Our view is that we should retain the Court
of Military Commission’s review and then have appeal directly to
the D.C. Circuit. That would be in effect a four-tiered level of re-
view, beginning with the trial court, and in our view would resem-
ble in many respects UCMJ justice because you have that inter-
mediate level of appellate court, rather than an appeal directly
from the military commission’s trial level court to the CAF. So it
would be our preference to have an appeal directly to the D.C. Cir-
cuit.

But we agree with the concept of the expanded scope of review.

Senator LIEBERMAN. Is it fair to say, then, that the administra-
tion’s suggested changes in this regard are not rooted in the Su-
preme Court’s uniformity principles as stated in Hamdan, but
they’re rooted in some other requirement or some sense of the ad-
ministration about what’s fair and just here?

Mr. JOHNSON. I think that’s a fair statement, Senator.

Senator LIEBERMAN. Let me ask you just to comment, to go back
to what I said at the beginning and just describe in the time that’s
left in my questioning period, why you reached the judgment on be-
half of the administration or why the President ultimately reached
the judgment that these cases that we’re talking about should not
primarily go to our Federal courts?

Mr. JOHNSON. Well, as you probably know, the President signed
an executive order mandating a review of each detainee’s situation.
That review is ongoing and, as you've seen in at least one instance,
a detainee who had a pending military commissions case against
him was transferred for prosecution in the Southern District of
New York.

I think it is fair to say that what the President and the adminis-
tration have concluded is at least some of these detainees should
be prosecuted for violations of the laws of war, that military com-
missions justice is the more appropriate forum, dependent upon a
variety of factors. In some situations, you have a situation where
a detainee has violated both Title 18 and the laws of war, and we
want to retain military commissions as a viable and realistic op-
tion. Whether almost everyone or everyone who is now a pending
military commissions defendant will stay that way, I couldn’t say.
The review is ongoing.
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Senator LIEBERMAN. Thanks.

I want to just close the loop on the previous question, because
my time is up, which is that I think the committee has made the
right judgment in saying that the right of appeal from the military
commissions should be to the U.S. Court of Appeals for the Armed
Forces and that there shouldn’t be an appeal to the Circuit Court
for the District.

Thank you.

Chairman LEVIN. Thank you, Senator Lieberman.

Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman. I'd like to, one,
compliment you and Senator McCain for trying to come up with a
new bill. I think it would help the country if we could reform the
process and I think we’re very close to a bill that we all can be
proud of.

About the appeals, the main thing for the public to understand
is that any verdict rendered in a military commission trial will
work its way into the civilian courts. Is that correct?

Mr. JOHNSON. Yes, sir.

Senator GRAHAM. So no one will be imprisoned in this country
based on a military commission verdict that does not have a chance
to have their day in Federal court, civilian court?

Mr. JOHNSON. Assuming they appeal, that’s correct, yes, sir.

Senator GRAHAM. Okay. Now, when it comes to the idea of loca-
tion, the courtroom at Guantanamo Bay is uniquely set up, I think,
to do these trials. I would be interested to get your thoughts about
how the location would matter. I'm not so sure, after the Supreme
Court decisions treating Guantanamo Bay as an extension of the
United States, that it would matter greatly. So like Senator
McCain, I'd like to know how location would matter.

Admiral MacDonald, one of the issues that we’re grappling with
is the “material support for terrorism.” I think I understand the
administration’s view that that is not a traditional charge under
the law of armed conflict. But under the Uniform Code of Military
Justice, we incorporate the Assimilated Crimes Act. Could that doc-
trine be used here?

Admiral MACDONALD. Yes, sir. You could incorporate it in under
Title 18 through the Assimilated Crimes Act into the UCMJ and
it could be charged.

Senator GRAHAM. I think, Mr. Johnson, that gets back to your
point. Some of these people can be charged under both sets of laws.
Is that what you were trying to tell us?

Mr. JOHNSON. Yes, sir.

Senator GRAHAM. Now, Mr. Kris, do you agree with that theory,
that we could use the assimilated crimes doctrine to incorporate
material support using a Title 18 offense?

Mr. Kris. I think you could do that as a formal matter. There
still remains the question whether material support historically
was a law of war offense, under that label or a different label.

Senator GRAHAM. I totally agree with that debate. But if you
were able to incorporate Title 18 offenses, that would resolve that
issue, isn’t that correct?

Mr. Kris. It would, again to the extent that it’'s a viable law of
war offense.
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Senator GRAHAM. All right, thank you.

Now, when it comes to evidentiary standards, are you familiar
with The Hague procedures when they try international war crimi-
nals?

Mr. Kris. I am not.

Senator GRAHAM. Well, one thing I would suggest that you look
at, I think our hearsay rules are much more restrictive, quite
frankly. Do you agree with that, Admiral MacDonald?

Admiral MACDONALD. Yes, sir, I do. We talked about this in
2006. We looked at the International Criminal Tribunal for Rwan-
da and for Yugoslavia, and both of those tribunals have very liberal
hearsay rules.

Senator GRAHAM. When it comes to involuntariness, what kind
of standard do they use in terms of admitting statements from the
accused?

Admiral MACDONALD. It’s the reliability of the statement.

Senator GRAHAM. The point I'm making to the committee, that
if you compare our military commissions system, particularly the
reformed version, to an international court trial at The Hague,
we’re much more, for lack of a better word, liberal in terms of pro-
viding due process and protections to the accused than you would
get if you were going to go to The Hague. I have no problem with
that, quite frankly. I think that’s a good thing.

Now, let’s get back to what the courts are likely to look at in a
military commission trial, Mr. Kris. I think the debate is a bit con-
fusing. It’s not so much whether the individual accused has a con-
stitutional status as an American citizen, but the courts will look
at these trials in terms of due process and they will make a judg-
ment as to whether or not it meets some minimum standard ex-
pected of an American court; is that correct?

Mr. Kris. That is essentially exactly what I was saying to the
Senator.

Senator GRAHAM. I think that is correct. When you look at the
history of military commissions, the World War Two German sabo-
teurs trials is not exactly the showcase you would want to use.
Those trials were conducted in a matter of days from the time the
evidence was received to judgment was rendered, and they passed
scrutiny, but I think when we look back in time it’s not something
we would want to repeat. Is that your opinion?

Mr. Kris. I think I essentially agree with what you just said, and
I think Justice Scalia has referred to the Kirin case as not the
court’s finest hour. So I think there is some question about whether
you could apply those precedents straight on, given recent develop-
ments in the law.

Senator GRAHAM. Do you have a problem with the totality of the
circumstances test if we fill in the blanks in terms of admission of
statements?

Mr. KRris. No, on the contrary, I think the totality of the cir-
cumstances test is the right test. Of course, the administration’s
position is that it should be used to determine voluntariness, albeit
voluntariness sort of that reflects the realities of a wartime situa-
tion. But I do think totality of the circumstances is what the judge
would look at.
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Senator GRAHAM. The final thought here is about the difference
between an Article 3 trial and a military commission trial. One of
the big concerns that we have as a Nation—Mr. Johnson, what per-
centage of the Guantanamo Bay detainees do you believe will be
held off the battlefield but never go to an Article 3 court or a mili-
tary commission trial?

Mr. JOHNSON. Well, a percentage or a number is tough to say at
this point, Senator. As I mentioned a moment ago, our review of
these detainees is ongoing. I do think that we should all assume
that for purposes of national security and the protection of the
American people there will be at the end of this review a category
of people that we in the administration believe must be retained
for reasons of public safety and national security. And they’re not
necessarily people that we’ll prosecute.

Senator GRAHAM. Either the evidence is not the type you would
take to a beyond a reasonable doubt trial or it has some national
security implications.

I'd just like to finish on this note. Admiral MacDonald, under do-
mestic criminal law is there any theory that would justify an in-
definite detention of a criminal suspect without a trial?

Admiral MACDONALD. In our own domestic law?

Senator GRAHAM. Right.

Admiral MACDONALD. Not that I know of, Senator.

Senator GRAHAM. In the military setting, is it a permissible be-
havior of a country to hold someone under the theory that they're
a belligerent enemy combatant indefinitely if the evidence justifies
that finding?

Admiral MACDONALD. Yes, sir, it is. That’s a recognized principle
of the law of war.

Senator GRAHAM. Do you agree with that, Mr. Johnson?

Mr. JOHNSON. Yes. The Supreme Court held that in Hamdi in
2004.

Senator GRAHAM. Do you agree with that, Mr. Kris?

Mr. Kris. Yes, I agree with Mr. Johnson, yes.

Senator GRAHAM. So to conclude, the only theory that would
allow this country to indefinitely detain someone without a crimi-
nal trial would be the fact that we find them to be part of the
enemy force, they're still dangerous, and theyre not subject to
being released; is that correct? The process that would render that
decision?

Mr. Kris. I'm not sure that dangerousness is actually even part
of the initial judgment under the—

Senator GRAHAM. That’s true, it’s not required.

Mr. Kris. I mean, I think their status—and that’s obviously
being litigated now in the habeas cases. And I do think under
Hamdi the court said that at some point that authority to detain
could run out. But essentially I agree, I think, with what you're
saying, yes.

Senator GRAHAM. Thank you.

Chairman LEVIN. Thank you, Senator Graham.

Senator Ben Nelson.

Senator BEN NELSON. Thank you, Mr. Chairman.

I think what you said in terms of geography is that—well, let me
ask. Is it “geography matters” in terms of Article 22 courtmartial
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or commissions, or geography may matter? In other words, where
these military commission hearings are held, if outside the conti-
nental United States then perhaps a U.S. court would not or, could
I say, could not intervene to provide extra protections under the
Constitution? Mr. Kris?

Mr. Kris. The analysis really depends on a variety of factors and
it may be—I think it is the case that geography would have some
impact on it. But it is very difficult to be precise and predict ex-
actly what would happen.

Senator BEN NELSON. Would there be a difference between
Guantanamo and, let’s say, Bagram Air Force Base, Bagram Base,
in terms of geography and what the courts may do with an Article
2 hearing?

Mr. Kris. I want to be very careful. That is a matter that is cur-
rently in litigation, so I think I want to just be very careful to say
that I think there could be some differences, but probably not go
much further than that.

Senator BEN NELSON. Mr. Johnson, what are your thoughts
about geography?

Mr. JOHNSON. Senator, much of this is unchartered territory in
the courts in terms of what rights, if any, would apply to these de-
tainees. I would say that it’s our view that the detainees would
not—whether in the United States or anyplace else, do not enjoy
the full panoply of constitutional rights that an American citizen
in this country would enjoy.

Senator BEN NELSON. But on a continuum, what I hear you say-
ing at the present time under the current law their rights are at
this level, but it’s not clear whether or not the courts could rule
that the rights increase in numbers or in depth?

Mr. JOHNSON. Well, let me try it this way. I think it is fair to
say that it is our view that some level of a voluntariness require-
ment would be applied to statements that we would seek to offer
in a military commissions case, a military commissions prosecution
and that the ex post facto clause in the Constitution would apply
if, hypothetically, these cases were prosecuted in the United States.

I would note, however, that in practice our military commissions
judges have engaged in an ex post facto analysis anyway in assess-
ing the prosecutability of certain of these detainees at Guanta-
namo. Judge Allred specifically went through an ex post facto anal-
ysis at Guantanamo. And I'm advised that in practice many of our
military commissions judges have gone through a voluntariness
analysis in assessing the admissibility of statements.

Senator BEN NELSON. Mr. Johnson, can you speak to the
progress of the Guantanamo review task force? I think there were
779 people who were detained at Guantanamo. 544 as I understand
it have been transferred, with 229 remaining. Is that a fairly accu-
rate number as far as you know?

Mr. JOHNSON. Those numbers sound accurate to me, Senator.

Senator BEN NELSON. Do we know the status of the remaining
detainees? I understand that there are those that could be tried
under either Article 2 or Article 3 courts, but do we know how
many have already been determined to be, let’s say, under Article
3? Because as I understand it Article 3 means that they would be
coming to Federal courts for prosecution.
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Mr. JOHNSON. At this point we have not completed our review,
so I don’t have precise numbers for you. But I think it is fair to
assume that at the end of the review we will have detainees in the
five categories that the President outlined in his May 21st speech.
There will be some prosecuted in Article 3 or we would seek to
prosecute in Article 3, some in military commissions, and some in
that fifth category, some that are not prosecuted for various rea-
sons, but for reasons of the safety of the American people and na-
tional security we want to continue to detain pursuant to the au-
thority granted by this Congress with the AUMF and the Supreme
Court holding.

Senator BEN NELSON. Do you have any idea when that review
may be completed?

Mr. JOHNSON. Before the end of the year.

Senator BEN NELSON. This year?

Mr. JOHNSON. Yes, sir.

Senator BEN NELSON. Okay.

Admiral MacDonald, in your written testimony you addressed
the proffered amendment to the Military Commissions Report or
Act reported out by your committee and indicated that for the most
part it addressed all of the matters that are and were of concern
with regard to the ’06 Military Commissions Act. Beyond the two
issues that you highlight in your testimony, are there any other
matters that ought to be addressed?

Admiral MACDONALD. No, sir. Those are the two that I was re-
ferring to that we were unable to get back in 2006.

Senator BEN NELSON. I suppose in asking where the administra-
tion proposes to hold the military tribunals, Article 2 cases—is it
fair for me to ask what the administration’s view is of where to
hold these, based on the fact that geography may matter?

Mr. JOHNSON. We've certainly made no decisions about that. The
Congress in the supplemental that was recently passed asserted its
rights and prerogatives to know what we have in mind in this re-
gard.

Senator BEN NELSON. I suppose that’s why I'm asking.

Mr. JOHNSON. No decisions have been made and we continue to
consider various options.

Senator BEN NELSON. I assume there might be some advise and
consent in conjunction with that?

Mr. JOHNSON. I think in the supplemental language you’ve pretty
much mandated that.

Senator BEN NELSON. Thank you.

Thank you, Mr. Chairman.

Chairman LEVIN. Thank you, Senator Nelson.

Senator Martinez.

Senator MARTINEZ. Mr. Chairman, thank you very much.

Mr. Johnson, I'd like to ask, how will the Executive Branch make
a determination of who gets tried under Article 3 and who may get
tried in MCA?

Mr. JOHNSON. Senator, that is something that Mr. Kris and I
have actually been working on as the representative of DOJ and
I as the representative of the Department of Defense. As Mr. Kris
stated, the President stated that where feasible we would seek to
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prosecute detainees in Article 3 courts. We are working through an
expression of factors.

Senator MARTINEZ. Do you have a preference for an Article 3
court proceeding as opposed to a military commission proceeding?
And is that by your preference or is that by rights that may be im-
bued upon the detainee?

Mr. JOHNSON. I would state it in terms of, where feasible, we
would prosecute people in Article 3 courts. But then you have to
go through a variety of factors. For example: the identity of the vic-
tims; is there a law of war offense that could be more effectively
prosecuted versus a Title 18 offense; identity of the place of cap-
ture, for example.

We're working through now a variety of factors for our prosecu-
tion teams to consider in terms of what direction to go. But I think
the intent is to have a flexible set of factors, because it is the case
that many of these detainees can be viewed to have violated—those
that are prosecutable, viewed to have violated both the laws of war
in Title 18.

Senator MARTINEZ. Admiral MacDonald, I wanted to ask you
about the appeal process as envisioned, with the four- tiered proc-
ess. It seems to me that if a defendant were charged with a Federal
crime, a U.S. citizen were charged with a Federal crime somewhere
in Florida, that that defendant essentially has a one-tier appellate
system, from a Federal district court to a circuit court of appeal,
with a very unlikely appeal to the Supreme Court.

So a defendant in an American court, a citizen of this country,
would not have as many appellate tiers as would one of the detain-
ees in this instance, is that correct?

Admiral MACDONALD. Yes, sir. But remember, Senator, we're
talking about conforming the commissions to the UCMJ and to our
courtsmartial process, and our courtmartial process has—all of the
services have a court of criminal appeals as a first tier of appellate
rights. After that they appeal to the Court of Appeals for the
Armed Forces, which is the first civilian court within our military
justice system to which they can appeal, and after that they have
the right of appeal to the Supreme Court.

So I think what we’re saying is that if you want to, to the extent
that you can, stay faithful to the UCMJ, that one way to approach
it on appeal would be to allow the Court of Military Commission’s
review, either military judges that currently sit on that court now
or a combination of military and civilian judges, that they would
have factual and legal sufficiency review powers, and then after
that you could either go into the Federal system, to the D.C. Cir-
cuit as it’s constituted today, or you could go to CAF and mirror
the UCMJ system. Either of those paths would lead you ultimately
to the Supreme Court.

Now, can CAF do legal or factual sufficiency? Yes, Senator, they
can. They're very skilled jurists. If the bill contains and continues
to contain an appeal to the CAF and that body is given both factual
and legal sufficiency review, CAF can do that. So I think I would
prefer the current system because our military judges are used to
doing factual and legal sufficiency. But if you choose to go the CAF
route, the CAF judges are capable of doing it.
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Senator MARTINEZ. You made recommendations with regards to
how to handle classified evidence and also the standard for the ad-
mission of coerced statements. Do you have any other recommenda-
tions that you would make?

Admiral MACDONALD. No, sir, those are the two. And those real-
ly go to—Senator McCain mentioned that we've got to get these
commissions moving and the practical aspects. That’s really what
my two recommendations go to. We are finding—and this is
through discussions with the chief prosecutor—that they are hav-
ing a lot of difficulty in using Military Rule of Evidence 505 to gov-
ern classified evidence.

The recommendation to you is a CIPA-like process, a Classified
Information Procedures Act type of process. I would call it CIPA-
plus, where we import the good parts of MRE-505, which is to
close a proceeding, a military commission when classified, close it
to the public when classified evidence is being introduced; that we
would take that in, add it to the CIPA rules, where we have 20
years of Federal practice that our judges can rely upon. My per-
sonal opinion is that’s probably a better approach to get these com-
missions moving.

One of the complaints from the prosecutors is that the judges are
demanding that they do everything with written submission, in-
stead of what CIPA allows, which is an ex parte hearing where you
can go in before the judge, you can get the issues resolved, and we
can move on. So that’s why I recommended that the committee
take a look at CIPA-plus as a substitute perhaps for the provision
that talks about MRE-505.

On the voluntariness piece, I do disagree with the administration
on this. I think the committee’s got it right on the reliability stand-
ard that exists in the bill. I think fundamentally there is a dif-
ference between a voluntariness standard that grew up in a law en-
forcement environment, that that’s different than the law of war
context we find ourselves in.

I am worried that a military judge that has a voluntariness
standard imposed upon them is going to look at a statement taken
at the point of a rifle when a soldier goes in, breaks down the door,
and takes a statement from a detainee—I'm worried that they’re
going to apply a voluntariness standard to that. I would argue
that’s an inherently coercive environment, when you have a rifle
pointed at you. I'm concerned a judge is going to look at that under
a strict voluntariness standard and say that statement doesn’t
come in.

I would rather see this as part of a totality of the circumstances
leading to is the statement inherently reliable. What I proposed is
a series of factors that would give the judge more guidance perhaps
on how to do that analysis.

Senator MARTINEZ. Thank you very much.

Chairman LEVIN. If you have actual language on your factors,
you might want to share it with us, not now but for the record.

[The information referred to follows:]

[COMMITTEE INSERT]

Admiral MACDONALD. Yes, sir. Yes, Senator, I will.

Senator McCAIN. But you’re basically in agreement with the leg-
islation passed through the committee?
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Admiral MACDONALD. Yes, Senator, I am.

Senator McCAIN. Thank you.

Chairman LEVIN. Senator Udall.

Senator UDALL. Good morning, gentlemen. Thank you. Mr.
Chairman, thank you. Senator McCain, Senator Graham, I know
Senator Reed, have all worked very, very diligently on this impor-
tant set of questions.

I have to note, can you imagine a lot of other countries in the
world having this kind of discussion? It’s a tough discussion. it’s
been contentious. But here we sit, in the best American tradition,
deciding something as important as this.

I was a member of the Armed Services Committee in the House
for 4 years and I voted for legislation identical to the bill being pro-
posed by this committee in the year 2006 that I thought struck a
balance between military necessity and basic due process. That bill
didn’t pass and I voted against the Military Commissions Act that
we're discussing today. At the time, I thought that it risked tieing
up—that is, the bill we passed—the prosecution of terrorists with
new, untested legal norms that didn’t meet the requirements of the
Hamdan decision. I thought it might endanger our service mem-
bers by attempting to rewrite and limit our compliance with Com-
mon Article 3 of the Geneva Conventions. I thought it might under-
mine the basic standards of U.S. law and it departed from a body
of law well understood by our troops.

Given that, I'm really glad we’re here today looking at this oppor-
tunity to revisit this important legislation.

Admiral MacDonald, if I might turn to you, I was a member of
the HASC almost 3 years ago when you testified about the impor-
tance of reciprocity. I want to quote you. You said that you would
be concerned about other nationals looking in on the United States
and making a determination that if it’s good enough for the United
States it’s good enough for us, and perhaps doing a lot of damage
and harm internationally if one of our service women or service
men were taken and held as a detainee.

How do you think the military commission provisions in Senate
1390 measure up in terms of reciprocity? Are these provisions good
enough for the United States in your view?

Admiral MACDONALD. Yes, sir, Senator, they are. And I would
get back to what Senator Levin said. You know, the two major
points here that we have to be concerned about are the reciprocity
issue and are we creating a just and fair system. I think we need
to be prepared to take any unlawful or unprivileged enemy combat-
ant to one of these commissions.

If we believe that we have created a fair and just process with
this bill, we should not be shy about taking anyone before these
commissions for, I think, Senator, just that reason. I would be very
comfortable having a U.S. service member subjected to these rules.

Senator UDALL. Thank you for that answer.

Mr. Kris and Mr. Johnson, if I might turn to you on the question
of sunset provisions. Mr. Kris, you state that the DOJ supports
such a sunset provision. Could you talk a little bit more along those
lines? Then Mr. Johnson, I'd like to hear the DOD’s views on a sun-
set provision, if you would.



22

Mr. Kris. Yes, thank you, Senator. With respect to the sunset,
of course, I'm not representing the Department of Justice alone,
but all of my testimony is representing the administration as a
whole. But our basic idea I guess that underlies the sunset—and
we haven’t specified any specific number of years—is as long as
there’s a continuity provision to allow pending cases to continue
past the sunset that it’s a good idea for Congress to come back and
take another look at this after the passage of some time and see
whether there have been any developments that counsel some
changes or a fresh look. That’s really I think what it boils down
to.

Senator UDALL. Mr. Johnson?

Mr. JOHNSON. Senator, I would agree with what Mr. Kris said,
provided that it doesn’t jeopardize ongoing prosecutions. We think
in the administration a sunset provision is a good idea. We don’t
have a magic period of years. But given the reality of changing cir-
cumstances on an international level and lessons that could be
learned from military commissions prosecutions in the immediate
years forward, we think a sunset provision is a good idea.

Senator UDALL. Thank you for those insights.

If T might, let me turn to a follow-up question on comments that
the chairman made in his opening statement on providing the re-
sources for the defense side of the efforts that we’re discussing
today. The chief defense counsel issued a memo that I thought
raised some troubling issues and I’d be interested in views of each
of the panelists on the current military commission system and
whether the committee bill addresses the needs of the defense ef-
forts appropriately.

Maybe we can start with Admiral MacDonald and move back
across.

Admiral MACDONALD. Sir, actually I agree with the concerns ex-
pressed in the senior defense counsel’s memorandum. These have
been longstanding concerns about resources, about access to ex-
perts. I think it’s something that needs to be addressed.

I don’t see anything, to your point about is it in the current bill,
I don’t see anything in terms of resourcing that would get at that,
that particular issue. But I do think that the defense counsel need
more resources.

Senator UDALL. Mr. Johnson?

Mr. JOHNSON. Senator, the legislation itself codifies a rule
change we made in May to permit the detainee more latitude in se-
lecting his defense counsel. But in terms of resources, at present
Colonel Maciola, who I consult with often, who is the chief defense
counsel, has 43 military lawyers assigned to him, 5 civilian, and
I'm told he’s authorized to go up to 52.

In response to your question about can we do better, one of the
things that I'm focused on, that I'm concerned about, whether or
not it’s in this legislation is something that I intend to push on, is
making sure that our defense counsel are adequately trained in
capital cases. In the civilian world you have the concept of “learned
counsel.” There are ABA standards for what are learned counsel for
capital cases. I think we owe it to the system to make sure that
our defense counsel are adequately trained to handle capital cases.
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Senator UDALL. Mr. Kris, my time’s expired, so if you could be
succinct. But I'd like to hear your answer.

Mr. Kris. Fortunately, I can be. This is primarily a Department
of Defense issue and so I'd just like to associate myself with the
remarks of my colleagues. One thing to point out is that the com-
mittee’s bill does follow our rule change in allowing a choice of
counsel. I think it doesn’t define the pool from which that choice
would be made, and that would be something I think we’d like to
work with you on.

Senator UDALL. Thanks again, gentlemen, for your enlightening
testimony. It will help us answer some important questions. Thank
you.

Chairman LEVIN. Thank you, Senator Udall.

Senator Reed.

Senator REED. Thank you, Mr. Chairman. Thank you, gentlemen.

I just want to clarify some issues that have been previously
touched upon. It’s my understanding that in the Boumediene case
in 2008 that the Supreme Court recognized the right of habeas cor-
pus, that it’s a constitutional right. Is that correct, Mr. Kris?

Mr. KRris. Yes.

Senator REED. So there is at least one constitutional right that’s
been recognized in terms of enemy aliens and that is habeas cor-
pus; is that correct?

Mr. Kris. Yes.

Senator REED. And that’s the only one?

Mr. Kris. So far, I believe that’s the only right the Supreme
Court has said applies there.

Senator REED. The issue that we’ve talked about with respect to
sort of the geography of these trials is that—and it’s just at this
point to get your opinion—moving some of this military commission
to the United States might engender other appeals that could trig-
ger requests for additional constitutional rights?

Mr. Kris. I think, regardless of where these cases are held, there
will be appeals, depending on which appellate process is adopted,
and there are a number of them under consideration, including in
the bill. What results from those appeals I think, as Mr. Johnson
and I have both said, is very difficult to predict because there’s
been quite a lot of development in the law over the last 50 years
since commissions were last used.

Obviously, there is some standard of due process that applies to
a military commission. Exactly what that standard is, as I say, is
sometimes difficult to discern. In light of developments like the
Boumediene decision, it can be I think also increasingly difficult to
be sure. I do think geography may play a role in the rights or the
procedures that are required. But again, it’s hard to know for sure.

Senator REED. Let me also raise another issue. That is, Admiral
MacDonald pointed out the law of war recognizes the indefinite de-
tention of combatants until the end of hostilities. My impression is
that Hamdan Reserved that issue and did not decide it. Is that ac-
curate, Mr. Kris?

Mr. Kris. I think you may be referring to Hamdi.

Senator REED. Hamdi.

Mr. Kris. Which is the decision in which the court recognized the
authority to detain under the law of war, and the court left open,
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I think, the question whether that authority would at some point
run out. So I think that’s an accurate statement.

Senator REED. I would presume that the category of individuals,
that fifth category, those that have to be held because of their po-
tential, will have the right to habeas to periodically at least raise
the issue of whether they still should be detained? Mr. Johnson?

Mr. JOHNSON. Well, in fact almost all, if not all, of the Guanta-
namo detainees are suing the government in habeas. The President
in his May 21 remarks stated with respect to that fifth category
that there would be some form of periodic review, even subsequent
to habeas proceeding, and that is something that we’re working on
now.

Senator REED. Thank you.

One of the other reasons to move quickly but thoughtfully in this
process of military commissions is that this is a way in which to
ensure due process prior to a court deciding one of the habeas
cases; is that accurate?

Mr. JOHNSON. That’s a fair statement.

Senator REED. That’s a fair statement. So that I think it would
serve us well to move with dispatch, but thoughtfully, on this legis-
lation.

Mr. JOHNSON. Yes, sir.

Senator REED. Admiral MacDonald, you commented about the
voluntariness standard and your concerns, legitimate concerns,
about it would—it might tend to, I won’t say confuse, but it might
tend to complicate the decisionmaking of military judges. But ulti-
mately aren’t we in a practical position trying to speculate about
what the Supreme Court will hold, because that’s one reason why
we're here today doing this again?

Admiral MACDONALD. Yes, sir. I would agree with everything
that’s been stated this morning about how unsettled the law is in
this particular area. What I would propose is using voluntariness,
not as the only standard, but subsuming that as one of a number
of factors, others being the extent to which a statement is corrobo-
rated, looking at the reliability of the statement within the four
corners of the document itself.

My opinion is that the Supreme Court or a Federal court would
recognize that there are fundamental differences between a stand-
ard that grew up in a law enforcement paradigm versus one that
we're trying to understand in a law of war paradigm. The reason
I talk about this balancing test, this totality of the circumstances
and the number of factors, is I think that will provide the judge
with a kind of a guidepost. So for example, if you're evaluating a
statement that was taken at the point of capture, you might weigh
voluntariness less, because it’s a more coercive environment, than
you would corroboration and the four corners of the document.

As you become more attenuated from the battlefield, so for exam-
ple 6 months, a year after the detainee is removed from the battle-
field and is in a facility like Guantanamo, then perhaps voluntari-
ness in the judge’s mind would be more important. But we would
leave that to the military judge to determine on a case by case
basis as he or she sees it.

Senator REED. Thank you very much, Admiral.
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If I may have one final question, please, of Mr. Johnson. Is it
your intention or have you decided to either try, give everyone
who’s in Guantanamo some type of due process, either military
commission or a trial in Article 3 courts, or are there some people
that simply will not get any procedure at all, that will be deemed
to be an enemy combatant who will be detained?

Mr. JOHNSON. Putting aside anyone who has been released or
may be transferred to a third country in the future, I think it’s ac-
curate to say that the remaining population will either be detained
because we’ve been upheld in the habeas litigation and they’re sub-
ject to that periodic review I referred to a moment ago, or those
that violate the laws of war, that we feel we can and should pros-
ecute, we prosecute in a military commission, and those that can
be prosecuted for violations of Title 18 will be referred to the De-
partment of Justice and Article 3 courts.

Senator REED. Thank you, Mr. Johnson.

Chairman LEVIN. Thank you, Senator Reed.

Senator Hagan.

. Senator HAGAN. Thank you, Mr. Chairman, and thank you, gen-
tlemen.

As you know, over the course of many years the former adminis-
tration has released a number of detainees from Guantanamo. Ob-
viously, we are hoping that many of the other countries will take
some of these detainees that are remaining. But we need to be
mindful of the fact that the countries in the region, such as Yemen,
are currently incapable of mitigating the threat posed by the re-
turned Guantanamo Bay detainees, whether the country lacks the
appropriate institutions or mechanisms of enforcement, such as a
counterterrorism law, or just the ability to prosecute these detain-
ees. Additionally, many countries in the region may not be willing
to accept them.

I think we need to work with the countries in the region that
have a proven track record in rehabilitating the terrorists to accept
detainees transferred from Guantanamo Bay. According to the Of-
fice of the Secretary of Defense, Saudi Arabia remains one of the
most reliable counterterrorism partners in accepting detainees that
have transferred from Guantanamo Bay. The Saudis have actually
institutionalized a rehabilitation program that was developed by
the ministry of interior to de-radicalize and rehabilitate the former
detainees for reintegration into the society in Saudi Arabia.

According to the Office of the Secretary of Defense, efforts are
under way to convince Saudi Arabia to accept some of the Yemeni
detainees that have Saudi tribal affiliations into the Kingdom’s re-
habilitation program.

My question for all of you is, how is the Department of Defense
addressing the problem that many countries in the region are just
simply not capable of mitigating the threat posed by the Guanta-
namo Bay detainees and they lack the appropriate institutions and
mechanisms to prosecute them? And also, can you provide your
opinion on working with the countries in the region, such as Saudi
Arabia, to accept these Yemeni detainees that are transferred from
Guantanamo Bay that share the same tribal affiliations?

Mr. JOHNSON. Senator, I agree with just about everything you
said. Many people do not understand that it’s not as simple as, oh,
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XYZ country is will to take the detainee back, so we can send them
back. There needs to be in place an adequate rehabilitation pro-
gram where the circumstances warrant or the ability to monitor in
that accepting nation so that the detainee doesn’t simply return to
the fight and that we minimize to the fullest extent possible any
acts of recidivism for those who are transferred or released.

The safety of the American people is the utmost concern. So we
believe strongly that rehabilitation programs like the one you re-
ferred to are something that we should encourage, promote, and it’s
something we’re very, very focused on.

Senator HAGAN. Mr. Kris?

Mr. Kris. I agree with everything that Mr. Johnson said. It is
absolutely essential that when we transfer these people to foreign
countries that we do so under conditions that ensure safety. The
rehabilitation program that the Saudis have is an excellent pro-
gram from what I understand.

Admiral MACDONALD. Senator, I would agree with Mr. Johnson
on this. Particularly with our military members, we’re concerned
about returning fighters to the battlefield. So this is a big issue for
us. But I think the way Mr. Johnson characterized it is exactly
right.

Senator HAGAN. Thank you.

Also, I think that we need to be mindful that, although the inter-
rogation of detainees produces obviously valuable information and
sources of intelligence, we also know that they can compromise the
ability to prosecute detainee, obviously, if the evidence obtained is
through an interrogation method that would involve torture.

Mr. Kris, can you just describe the process in which the Depart-
ment of Justice is reviewing the evidence associated with each of
the Guantanamo Bay detainees to determine if they can in fact be
prosecuted and how is the Department of Justice working with the
Department of Defense in this regard?

Mr. Kris. Yes, I'd be happy to do that, Senator. Mr. Johnson and
I are working closely together on this. There is obviously the re-
view by the task force that was set up by the executive order, that
makes judgments about whether cases are potentially prosecutable.
At that point they need to be reviewed both by the Justice Depart-
ment and the Defense Department, working together to try to fig-
ure out, are these cases really appropriate to indict either in an Ar-
ticle 3 court or to bring before a military commission.

As Mr. Johnson and I have talked about, this is a fact-intensive
judgment. It requires a careful assessment of all of the evidence,
identity of the victims, location of the offense, and a variety of
other factors.

I would point out, I guess, that these kinds of forum selection
choices are not unfamiliar to Federal prosecutors. They have to
make these kinds of choices in other cases as well, whether it’s be-
tween Federal and State or U.S. and foreign or even UCMdJ and Ar-
ticle 3 courts. So there has to be a process where the case is really
carefully reviewed and worked up by a joint team and then a judg-
ment made about whether and where it ought be prosecuted.

Senator HAGAN. Thank you.

Thank you, Mr. Chairman.

Chairman LEVIN. Thank you very much, Senator Hagan.
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We're going to have a 2-minute second round with this panel. I
wish it could be a lot longer.

First to Admiral MacDonald. I didn’t ask you this question the
first round, so let me ask you now. Do you believe that our lan-
guage conforms to the Hamdan standards?

Admiral MAcDONALD. Yes, sir, I do.

Chairman LEVIN. Second, Admiral, I think Mr. Johnson said that
the preference here would be to have more Article 3 trials. We will
I think hear some testimony that all the trials should be Article 3,
that there shouldn’t be any military commissions. I'm wondering if
you could tell us as kind of a military man, but a JAG officer in
the Navy, why military commissions at all? Why not try everybody
under—what are those circumstances which make it difficult, that
I think Mr. Kris and Mr. Johnson are working through, as to why
would you want to try anyone under military commissions or need
to try anybody with military commissions?

Admiral MACDONALD. Well, Senator, I think again it goes back
to the Uniform Code of Military Justice and Federal law is de-
signed for a different model. It’s designed for law enforcement.
We'’re in a wartime environment.

Chairman LEVIN. Give us some practical parts of that environ-
ment which would lead you to conclude we ought to have military
commissions try people or that we need to have the military com-
missions?

Admiral MAacDONALD. Well, again, Senator, it would go to that
very coercive environment. We’re relying upon our soldiers to go
into a dangerous environment, where in many instances they have
to break down doors, and we’re worried about their safety. They're
worried about it. We don’t want them to have to stop and think
about giving Miranda rights or giving Article 31B rights under the
UCMJ. We don’t want them thinking, in my personal opinion,
about whether or not the statements that they are getting from
someone in a house that they’ve just broken into, whether that
statement is purely voluntary or not.

I think that that’s recognized and the Supreme Court recognized
that in the Hamdan case, that there are these unique cir-
cumstances that come up in a law of war environment that just
cannot be handled under two different systems that were created
for a completely different reason.

The other thing that I would say, sir, is—and this is to your
point in your opening about a fair and just process. I think we need
to be clear. As we go forward with these commissions, we need to
feel that these commissions can try anyone, anyone that fits within
the jurisdictional definition that you’ve put in the bill, the personal
jurisdiction section. We ought to feel very comfortable taking any-
one.

Now, I understand that the President prefers Article 3 courts.
But in my opinion, when we leave here today we ought to be look-
ing at this bill and saying to ourselves, it is fair and just; to Sen-
ator Udall’s question, we would feel very comfortable having our
own service members tried under this kind of a process.

I don’t think we should kid ourselves. Anybody should be able
to—any enemy combatant should be able to be tried under this
process.
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Chairman LEVIN. Admiral, just quickly, relative to your totality
of the circumstances point as to whether or not a statement ob-
tained is coercive: In our bill, a statement that is obtained through
cruel, inhuman, and degrading treatment is not admissible, period.
What you are suggesting is that, instead of adding a “voluntary
standard” to that, that there be something much more carefully de-
fined so that a judge can look at the totality of the circumstances
to take into account these factors involving warfare and the use of
force. Is that accurate?

Admiral MACDONALD. Yes, Senator. We pushed in 2006 to elimi-
nate the discrimination between statements taken before December
30, 2005, the date of the Detainee Treatment Act, and a standard
imposed to statements after. Your bill eliminates that distinction
and so statements taken under torture are eliminated. CID state-
ments, they’re eliminated. I'm talking about some level of coercion
below those two standards.

Chairman LEVIN. And torture is defined by the Geneva Conven-
tions.

Admiral MACDONALD. Yes, sir.

Chairman LEVIN. Now, there’s one more thing I have to clear up
and this is this question of location. Our bill clearly is not going
to distinguish as to what the procedures are dependent on where
the location of the military commission is. I mean, there’s no way
that our statutory language can make that distinction.

I think that you were pressed, Mr. Johnson, and I think Mr. Kris
to some extent, to describe where it might make a difference, I
guess in terms of a judicial or court or a judge’s opinion as to de-
pending on where the location is. I don’t see that at all. I must tell
you, I don’t see how the location of a military commissions hearing
can have an effect at all. It won’t have an effect nor can it in the
way we write the procedures.

Finally, however, on the other side of the coin, if you’re going to
try people for Article 3 crimes, which is your preference, there’s no
way practically those folks can be tried in Guantanamo. You cannot
have a jury empanelment that takes months, with hundreds of citi-
zens dragged down to Guantanamo to live while a jury is being
empaneled in an Article 3 criminal case.

So there are many reasons why we need to bring people, if we're
going to try them for crimes under Article 3, which we want to,
why you need to bring them to the United States as a practical
matter. As far as where a military commission is held, I don’t see
that there is a difference. You've been asked for the record to give
us any thoughts on that, and of course that request I know you will
honor and give some thought to.

But I just don’t offhand see that it could make any difference as
to the procedures as to where a military commission is held. That’s
a statement. It’s not a question. I'm way over my time. If you want
to react to that for the record—Mr. Kris?

Mr. KRris. First, I agree with you that it’s hard to imagine an Ar-
ticle 3 prosecution occurring at Guantanamo. Second, in talking
about location Jeh and I have been I think perhaps cautious just
because these are difficult issues, and we will get you something
for the record.
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But third, I just want to make clear, despite the difficulties, our
best prediction is that voluntariness will be required as a matter
of due process here. It’s a voluntariness standard that is based on
totality of the circumstances and it’s very similar, I think, to what
Admiral MacDonald was talking about. That is, you have to take
account of the realities of war. But I do want to make clear that
we’ve come to that conclusion.

Chairman LEVIN. That is the position of the administration. We’ll
welcome language from both of you on that. But our bill as it
stands does incorporate the Geneva Conventions.

Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman.

I think we’ll find some common ground here about the evi-
dentiary standard as far as a statement goes. I think we both view
it the same, that—Admiral MacDonald, you described the situation
very well. When youre in detention outside the battlefield, the
analysis will be different than if you’re in the middle of a firefight.
The judges should be able to accommodate those circumstances. I
don’t think there’s really a whole lot of difference, Mr. Kris, be-
tween you and Admiral MacDonald when you get there.

But this location issue is very important because of the politics
of this, for lack of a better word. Mr. Johnson, is it your view that
closing Guantanamo Bay would be an overall benefit to the war ef-
fort and starting over on detainee policy?

Mr. JOHNSON. It’s my view, Senator, which is also the view of the
administration, but it’s my view that closing Guantanamo en-
hances national security.

Senator GRAHAM. Well, I would just like to—maybe being the odd
guy out as a Republican, I believe that also, simply because Gen-
erals Petraeus, Odierno, and every other combat commander has
said that being able to start over with detainee policy would take
a tool off the table used by our enemies, because Guantanamo Bay,
quite frankly, is the best-run military prison in history right now.
Do we all agree with that, the current state, Admiral?

Admiral MACDONALD. Yes, sir, I do.

Senator GRAHAM. Mr. Johnson?

Mr. JOHNSON. I've been there. The professionalism of the Guards
at Guantanamo is remarkable. I've visited civilian clients in a few
Federal Bureau of Prisons places and I agree that the profes-
sionalism of our personnel there is really remarkable.

Mr. Kris. I too have visited Gitmo and I also was quite im-
pressed.

Senator GRAHAM. And to the Guard force families who may be
listening, what your loved one goes through every day at Guanta-
namo Bay is a real sacrifice. That is a tough place to do duty. But
having said that, it is what it is, and starting over with detainee
policy I think could help the country.

Mr. Kris, you said one of the goals of a reformed commission is
to let the international community know that there’s a formal legit-
imacy to the commission that we haven’t been able to have other-
wise; is that correct?

Mr. Kris. I do think it is important, and I take it to be one of
the main reasons that we’re doing this work, that the committee
is doing this work, is to enhance the legitimacy.
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Senator GRAHAM. I totally agree. But the last thought is, I just
can’t believe, quite frankly, given the Supreme Court cases, that if
you close Guantanamo Bay, move the detainees withinside the
United States and performed a military commission trial like we
did in World War Two, that there’d be a substantial difference.
What I don’t want to have taken away from this hearing is that
if we close Guantanamo Bay and move the detainees within the
United States that they’re going to be conferred—that there will be
conferred upon them a plethora of legal rights they wouldn’t have
otherwise.

Can you just address that?

Mr. Kris. It may be helpful if we say this. There’s a number of
I think relatively modest differences between the committee’s bill
and the administration’s proposal. But as you've said, they’re not
vast and we do approve of and support the bill.

The changes that we’re recommending we think would be ample
to survive constitutional review even if the commissions were held
in the United States.

Senator GRAHAM. Just the location alone is not going to change
the dynamic the court would apply in a dramatic way?

Mr. Kris. No. And we think that what we’re proposing will pass
muster comfortably in the United States.

Mr. JOHNSON. Senator, we’re not suggesting—and I want to em-
phasize that—that the full range of constitutional rights would
apply depending upon location. We have referred in this hearing
today to voluntariness, and Mr. Kris is right, when you look at the
suggestion from the administration on a totality of the -cir-
cumstances voluntariness test it’s really not that different from
what Admiral MacDonald has described.

Admiral MACDONALD. Senator, I think as you have just pointed
out, this is really coming down to that, that particular right, and
the voluntariness test. I would align myself with Mr. Kris that
blaming the situs of the military commission in terms of additional
constitutional rights should not matter in this. I think we probably
can reach some common ground between what I would consider to
be a balancing test using voluntariness and what the administra-
tion’s position is right now.

Chairman LEVIN. Thank you, Senator Graham.

Senator Lieberman.

Senator LIEBERMAN. Thanks, Mr. Chairman.

Chairman Levin asked Admiral MacDonald a question, a rhetor-
ical question of why would you try any of these people in a military
commission setting, as our bill requires? I thought your answer,
Admiral MacDonald, was compelling and very principled. To a cer-
tain extent, I suppose what I really want to do is ask the question
from a different perspective of Mr. Johnson and Mr. Kris, which is:
Why would one prefer—why would anyone prefer to try people ap-
prehended for violations of the law of war in an Article 3 Federal
court? As you said, Mr. Johnson—I was disappointed with your an-
swer and it kind of pulled me back a little bit from my feeling of
appreciate toward the administration for accepting the role for the
military commissions in handling these people.

I mean, the fact is that from the beginning of our country, from
the Revolutionary War, we've used military tribunals to try war
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criminals or people we have apprehended, captured, for violations
of the law of war. Again, I think the unique circumstances of this
war on terrorism against the people who attacked us on 9-11 may
have led us down, including the Supreme Court, some roads that
are not only to me ultimately unjust, but inconsistent with the long
history that we’ve had here.

We talked before about how the military commissions are not
only within the Hamdan decision, but certainly within the Geneva
Convention, which is the international standard for fairness and
justice in handling people captured during a war.

So why would you, in light of all that, say that the administra-
tion prefers to bring these people before Article 3 Federal courts in-
stead of military commissions, which are really today’s version of
the tribunals that we’ve used throughout our history to deal in a
just way with prisoners of war?

Mr. JOHNSON. Senator, please don’t misinterpret my remarks. I
applaud this committee’s effort and this committee’s initiative to
reform the Military Commissions Act. I think that military com-
missions should be a viable, ready alternative for national security
reasons for dealing with those who violate the laws of war, and I'm
glad we’re having this discussion right now and I thank the com-
mittee for undertaking this.

As we said, by and large we definitely support what you're doing.
The President’s made that clear. When you’re dealing with terror-
ists whose—and I'm going to say this on behalf of the administra-
tion. When you’re dealing with terrorists, who one of their funda-
mental aims is killing innocent civilians, it is the administration
view that when you direct violence on innocent civilians, let’s say
in the continental United States, that it may be appropriate that
that person be brought to justice in a civilian public forum in the
continental United States because the act of violence that was com-
mitted against the civilians was a violation of Title 18 as well as
the law of war.

So we believe strongly that both alternatives should exist.

Senator LIEBERMAN. Well, I hear you. I respectfully disagree in-
sofar as the administration has stated today a preference for trying
these people in Article 3 courts, because I think, based on what
you've just said, essentially the effect of it is to give these war
criminals, people we believe are war criminals—that’s why we cap-
tured them—the greater legal protections of the Federal courts be-
cause they have chosen to do something that has pretty much not
been done before in our history, which is to attack Americans, to
kill people here in America, as they did in 9-11, civilians, inno-
cents, it doesn’t matter, and to do it outside of uniform.

So I think it puts us in a very odd position that we’re giving
these terrorists greater protections in our Federal courts than
we've given war criminals at any other time throughout our his-
tory, even though in my opinion they are at least as brutal and in-
humane, probably more brutal and inhumane, than any war crimi-
nals we've apprehended over the course of the many wars we've
been involved in.

So I think we end up, yes, it may be also an act of murder to
have killed people who were in the Trade Towers, the Twin Towers
on 9-11, but it was an act of war and the people who did that don’t
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deserve the same constitutional protections in our Federal courts
as people who may be accused of murder in New York City do. I
say New York City because the attack was there.

I'm over my time. This is a very important discussion which I
look forward to continuing with respect, with you and others in the
administration.

Thank you.

Chairman LEVIN. Thank you, Senator.

Senator Martinez.

Senator MARTINEZ. Thank you, sir.

To follow up on that, I think that it’s fascinating for us to discuss
a person like Khalid Sheikh Mohammed, who didn’t wear a uni-
form and in fact inflicted great harm upon civilians, not only here
but in other parts of the world, and considers himself to be a part
of a movement, of a political movement, that we would then con-
sider a person like that to have a preference for trying him as a
criminal under Title 18 in an Article 3 court, as opposed to in a
mil}iltary tribunal, and according him an additional set of legal
rights.

That begs another question. If we are doing Article 3 trials, as
the chairman was suggesting, we then also are talking about clos-
ing Guantanamo by the end of the year. There’s no way for 220-
some odd people to be processed through some proceeding, whether
Article 3 or military commissions, in that time frame. So where will
they then be? I guess theyll be here. And what about those that
are then acquitted? Where do they go? What happens to them?

Would you mind touching on those issues?

Mr. JOHNSON. Well, you're correct, you can’t prosecute some sig-
nificant subset of 229 people before January. So those that we
think are prosecutable and should be detained we will continue to
detain, whether it’s at Guantanamo or someplace else.

The question of what happens if there is an acquittal is an inter-
esting question. We talk about that often within the administra-
tion. I think that as a matter of legal authority if you have the au-
thority under the laws of war to detain someone—and the Hamdi
decision said that in 2004—that is true irrespective of what hap-
pens on the prosecution side.

Senator MARTINEZ. So therefore the prosecution becomes a moot
point?

Mr. JOHNSON. No, no, I'm not saying that at all. 'm saying you
raised the issue of what happens if there is an acquittal.

Senator MARTINEZ. Right.

Mr. JOHNSON. And in my judgment, as a matter of legal author-
ity—you could get there—there might be policy judgments one
would make, but as a matter of legal authority, if a review panel
has determined this person is a security threat and they’ve lost in
their habeas and we’ve gone through our periodic review and we've
made the assessment the person’s a security threat and should not
be released, if for some reason he’s not convicted for a lengthy pris-
on sentence, then as a matter of legal authority I think it’s our
view that we would have the ability to detain that person.

Whether in fact that actually happens I think would depend
upon the circumstances and the facts of the particular case. But as
a matter of legal authority, I think we have law of war authority,
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pursuant to the authority Congress granted us with AUMF as the
Supreme Court interpreted it, to hold that person, provided they
continue to be a security threat and we have the authority in the
first place.

Senator MARTINEZ. Thank you.

My time is up, but I will just conclude with a comment, that I
truly believe that these are not criminals, that these are people en-
gaged in a very profound battle against this country as part of a
non-state actor for some of them, but they nonetheless do not really
belong treated as criminals, but as people that are involved in
something much deeper and greater than that.

Chairman LEVIN. Thank you, Senator Martinez.

Senator Udall.

Senator UDALL. Thank you, Mr. Chairman. I'll be brief.

I want to thank the three panelists for your excellent testimony.
I want to also acknowledge the fact that the civilian judicial system
is interfacing and working with the military judicial system. I
speak as a non-lawyer, so I'm already getting into deep water here.
But it seems to me that our judicial system is a living, evolving,
growing thing, if you will, and we’re working here to make sure
that it’s nurtured. Another way to look at this perhaps is you’ve got
two different kinds of software systems that we’re trying to inte-
grate and understand together. So again, I want to thank the civil-
ian and the defense establishments for working together.

Any time I have remaining, Mr. Chairman, I pre-yield it to the
great questions from the JAG officer who sits on the Senate com-
mittee, Senator Graham, who I thought has been very, very inform-
ative, very incisive with his questions and comments today.

Senator GRAHAM. Really, we do have two legal systems. Habeas
rights have been granted to Guantanamo Bay detainees. While I
don’t agree with that, under the bill that Senator Levin and I wrote
every detainee would wind up in Federal court, the D.C. Circuit
Court of Appeals. The Supreme Court ruled that habeas rights
apply to the detainees.

We need to look at a Nation about creating uniformity to these
habeas rights. Do we as a Nation want habeas petitions to allow
for lawsuits against our own troops? A medical malpractice case
was brought under the old habeas system. I think, Senator Udall,
we can streamline the habeas process. There is a role for an inde-
pendent judiciary.

I would just like to conclude with this. No one should be detained
in America for an indefinite period of time that doesn’t go to a civil-
ian court or a military court without an independent judicial re-
view. I don’t want people to believe that folks are in jail because
somebody like Dick Cheney or fill in the blank with a politician
said so. It doesn’t bother me at all that all of our cases will go to
civilian judges and the military and the CIA has to prove to a civil-
ian court that these people are dangerous and they’re part of the
enemy. Once that’s been done, then I think it’s crazy just to arbi-
trarily say you've got to let them go. If our intelligence community,
upon a periodic review annually had, believes that they present a
danger to this country, I think it would be crazy to say you've got
to let them go, because you don’t under the law of armed conflict.
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But just to end, Senator Udall, we need a hybrid system. We
need civilian judges involved in this war because it’s a war without
end. As the President said last week, there will never be a defin-
able end to this war. An enemy combatant determination can be a
de facto life sentence. I don’t want to put people in a dark hole for-
ever. I want them to have a way forward based on their own con-
duct. Some of them will be able to get out of jail because they've
rehabilitated themselves and some of them may in fact die in jail.
But I want it to be a process that’s not arbitrary, that’s not based
on a politician saying so, but a collaborative process with an inde-
pendent judiciary legitimizing our actions.

I think that’s what this country has been lacking and that’s what
we need to go forward. That’s not being soft on terrorism. That’s
applying American values to this war.

Chairman LEVIN. Thank you.

Senator Reed.

Senator REED. Thank you.

This has been a very thoughtful discussion. There’s been a dis-
cussion about the value of trying everyone in a military tribunal,
military commission, or trying people in civilian courts. I think,
just for the record, that there is a value to trying some of these in-
dividuals in civilian courts because they are criminals, and because
when they try to claim a mantle of warrior and that is feeding into
their appeal out in the greater Islamic world, but in fact they're
criminals. They have committed premeditated murder. In that situ-
ation I think they should—if we can mount a case effectively in
court, we should not only do that, but they should be not only con-
victed, but also identified as criminals, not as soldiers, not as war-
riors, etcetera.

Now, there are other cases where, captured on the battlefield or
because of practical considerations, a military tribunal will work.
I just wonder, Admiral MacDonald, as a uniformed officer do you
have a reaction to that?

Admiral MACDONALD. Senator, I guess my only point would be
this, is that I think we need at the end of the day to have full faith
and confidence that what we’re creating in this bill is a fair and
just process. I am sensitive, too, that there may be situations
where going to an Article 3 court, going to Federal court, may be
the right decision, given the facts and circumstances that exist in
a case.

But I just want—I think it’s absolutely vital that when we leave
here at the end of the day it’s not because we believe that what
we've created is a second class legal system. We need to look at
this that this can stand alone in the world and we are willing to
be judged by what we’re putting together today. That’s my only
point, is that you ought to feel very comfortable sending anybody
to these commissions process with these changes because we be-
lieve it’s a fair and just system.

Senator REED. The ultimate test would be if an American service
man or service woman were subject to these procedures we would
consider them to be appropriate.

Admiral MACDONALD. Yes, Senator.

Senator REED. Thank you.

Chairman LEVIN. Thank you.
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I will just conclude by saying what our bill does not address, does
not purport to decide or address. One, we do not decide whether
a person will be tried—who’s going to be tried, is tried by an Arti-
cle 3 court or a military commission. We’ve been told there’s going
to be some of each for various reasons. We do not make that deci-
sion in this bill at all, don’t try to, don’t purport to.

Second, we do not address the question of where a trial takes
place. That is not addressed in this bill.

Third, what we do do is address the procedures that would apply
where there are military commission trials. It’s pretty obvious to
me as chairman that those procedures will apply regardless of
where the military commission is held. There can’t be any dif-
ference in the way we write a bill on that. I disagree with the sug-
gestion that somehow or other it will make a difference in terms
of a court ruling, Supreme Court or otherwise, as to whether or not
a military commission proceeding is held in the United States or
in Guantanamo. I just as a lawyer cannot imagine the Supreme
Court or any other court saying, well, this commission was held in
one place, therefore one rule, constitutional rule, applies; if it were
held in another place, a different constitutional rule applies.

Given what the court has decided in Boumediene and what the
court has decided in Hamdan, I just can’t imagine there would be
any difference in that decision, whether trial court or Supreme
Court, as to where this military commission proceeding took place.

Finally on the voluntariness issue, hopefully we can come up
with some common language on that. But in any event, we have
language in the bill which incorporates the requirements of the Ge-
neva Conventions in terms of coercion, in terms of whether or not
a statement can be used against a defendant.

Thank you all very much for your wonderful testimony here.
Your very carefully thought out testimony will be made part of the
record. We’ll have some additional questions for the record, and
we’ll now move to our second panel.

[Pause.]

Chairman LEVIN. If we can all leave very quietly, those of us who
are leaving. You're going to miss a great second panel, but please
leave quietly if you are going to.

On the second panel we have three distinguished experts on mili-
tary commissions from outside of the government. You’re our out-
side panel. First, retired Vice Admiral John Hutson capped a dis-
tinguished 27-year career as a Navy lawyer by serving as the
Judgg Advocate General—you’re a Rear Admiral. I've been cor-
rected.

Admiral Hutson: Well, if I had retired after the legislation it
would be different.

Chairman LEVIN. Your mike wasn’t on. You may want to have
everyone else to hear that. You may not want anybody to hear your
response.

Rear Admiral John Hutson capped a distinguished 27- year ca-
reer as a Navy lawyer, served as the Judge Advocate General of
the Navy from 1997 to the year 2000. He is currently Dean and
President of the Franklin Pierce Law Center.

Second, retired Major General John Altenburg completed a 28-
year career as an Army lawyer, serving as assistant Judge Advo-
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cate General of the Army from 1997 to 2001, and as the first Ap-
pointing Authority for Military Commissions from 2003 to 2006.

Finally, Daniel Marcus served as General Counsel of the 9-11
Commission, after spending a number of years in the White House
Counsel’s Office and the Department of Justice. He now teaches
national security law and constitutional law at the Washington
College of Law at American University.

Gentlemen, we thank you. We didn’t give you much notice about
this hearing. It’s a very important hearing and we greatly appre-
ciate your attendance and the work that you put in all your lives
for this Nation.

Admiral Hutson, we’ll start with you.

STATEMENT OF REAR ADMIRAL JOHN D. HUTSON, USN [RET.],
FORMER JUDGE ADVOCATE GENERAL OF THE NAVY

Admiral Hutson: Thank you, Mr. Chairman. I very much appre-
ciate this opportunity. The honor and privilege that it is is not lost
on me.

I'll be brief. I've got a written statement, but let me summarize
it basically in a sentence that I'll amplify on just very briefly,
which is that we don’t ask the Department of Justice to fight our
wars and I think we shouldn’t ask the Department of Defense to
prosecute our terrorists. I respectfully disagree with Senator Mar-
tinez. I think that they are criminals and they ought to be treated
as such, and to somehow elevate them to the status of, say, Major
Andre I think is inappropriate.

I have two concerns particularly. One is that right now the U.S.
military is, if not the most highly respected institution in the
United States, it’s certainly among the very top. There are a couple
reasons for this. One is that the military carefully restricts itself
to its primary mission, which is to fight and win our wars, to pro-
vide the time and the space necessary for the real solutions, social,
cultural, religious and otherwise, to take place. Then, once that
mission is limited to warfighting, the military does that very, very
well, just as the Department of Justice prosecutes criminals very,
very well.

So there is that.

The other aspect for me is that the Department of Justice has
scores of experienced prosecutors, decades of precedent and experi-
ence, lots of judges, and great credibility, justifiable credibility in
this area, that the Department of Defense simply doesn’t have. The
Department of Defense personnel policy is to rotate people every 2
or 3 or 4 years. They will never ever get the experience that Fed-
eral prosecutors have or that Federal judges have.

So I think we’re missing an opportunity to display the greatest
judicial system on the face of the Earth, to shout it from the roof-
tops. Rather than doing that, we’re sort of hiding it under a bushel
and bringing out the uniformed service persons. I admire and am
proud of the job that they do, but it’s simply not the primary re-
sponsibility of the Department of Defense or the United States
military or armed forces to perform that function, and I'd rather
see it where it should be, in the very capable hands of the Depart-
ment of Justice.

Thank you, sir.
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[The prepared statement of Admiral Hutson follows:]
Chairman LEVIN. Thank you, Admiral, very much.
General Altenburg.

STATEMENT OF MAJOR GENERAL JOHN D. ALTENBURG, JR.,
USA [RET.], FORMER APPOINTING AUTHORITY FOR MILI-
TARY COMMISSIONS

General ALTENBURG. Thank you, Chairman Levin and members
of the committee.

Military commissions are an appropriate, long validated, con-
stitutional mechanism for law of war violations. Military commis-
sions have always adapted to both the operational needs of the par-
ticular conflict and to the then-existing state of criminal law.

This proposed statute tracks the current state of criminal law in
its most important respects and codifies or incorporates advanced
thinking in criminal law since the 1940’s use of commissions by the
United States. This is true especially in areas such as hearsay and
self-incrimination, including the reliability concern that the Su-
preme Court has emphasized in the last 50 years.

Our military in the 21st century fights in a more complex man-
ner, meaning that Congress must forthrightly acknowledge how
this complexity impacts on military commissions, including evi-
dence gathered by intelligence personnel, not just conventional
forces, operations and places and under circumstances that would
not serve our security, diplomatic posture, or stability of other na-
tions to be made public, and confronting an enemy of uncommon
ruthlessness and ability to reach anywhere, at any time, making
personal security of participants in the investigative and trial proc-
ess an especially sensitive and appropriate consideration.

I applaud the efforts of the committee in proposing this amend-
ment to the Military Commissions Act. I think that there are sev-
eral reasons why these people should be prosecuted at military
commissions, among them the fact that we’re prosecuting them for
war crimes and not violations of Title 18. They may have also com-
mitted violations of Title 18, but we’re prosecuting them for war
crimes.

It’s a part of the Commander in Chief’s authority to prosecute
war criminals during a war and just after a war. It serves as a de-
terrent to others. The UCMJ—sometimes we use the word “UCMJ”
and we act like that’s just courtmartials and military commissions
are different. The UCMJ includes four tribunals. Courtmartials are
the one we’re most familiar with and therefore oftentimes we short-
hand and say “UCMdJ” when we mean courtmartials.

But military commissions have been around for a couple hundred
years and courts of inquiry for well over 100 years, and the provo
courts are the least used. But I think that’s an important distinc-
tion that we should all keep in mind.

I would ask the same question that a couple of Senators have
asked in response to my colleagues’ comments, and that is why
would we apply domestic criminal law due process for alien unlaw-
ful belligerents who've abandoned all civility and respect for inter-
national law?

I'd just to just two things that I'd like to comment on that I think
need to be addressed. One is, quite frankly, merely a quibble, and
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that is that I believe, because the service courts have the experi-
ence of the factfinding role, the experience and the expertise honed
over years and years, that a more appropriate place for the inter-
mediate appeal would be the existing Court of Military Commis-
sions Review and not the CAF. The CAF I'm sure, as an earlier
speaker mentioned, certainly has the expertise to do the factfinding
role. I just think it’s better placed with the military appellate
judges because of their experience in that regard. I think it would
be somewhat onerous to place that on the CAF. Their experience
is with criminal law for the most part. Military criminal law is very
similar to domestic criminal law, and we’re now into an area of law
of war, something that’s fairly arcane, in dealing with these types
of crimes.

The other thing that I think needs to be addressed is the issue
of the death penalty. It’s somewhat ambiguous in the Military
Commissions Act, and I'll just kind of state what the scenario is.
If a detainee wants to plead guilty to a capital offense, he can do
that. But the way the Military Commissions Act is written, it says
that he has to be found guilty by a jury, guilty by commissions.
There’s a way to wordsmith that to make sure that it’s very clear
and that we don’t spend hours and days litigating at the military
commissions proceedings whether he really can do that and exactly
what that means. I'd be happy to submit that in additional com-
ments or in response to questions as to what proposed language it
would be. It would just make it very clear, because I know that
prosecutors and defense lawyers and judges are trying to grapple
with that because some people want to plead guilty to a capital of-
fense. Of course, they want to be a martyr for their cause and
that’s another discussion. But I think that it should be possible for
them to plead guilty to a capital offense and then be sentenced by
the court.

Thank you, sir.

[The prepared statement of General Altenberg follows:]

Chairman LEVIN. Thank you very much.

Mr. Marcus.

STATEMENT OF DANIEL MARCUS, FELLOW IN LAW AND GOV-
ERNMENT, WASHINGTON COLLEGE OF LAW, AMERICAN UNI-
VERSITY

Mr. MARcuUs. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to testify today. I've submitted a statement for the record
and I'll just say a few words in summary.

I do believe there is a role for Article 3 courts in some cases in-
volving some of the Guantanamo detainees and some of the other
individuals who’ve been treated as enemy combatants at one time
or another since September 11. I believe our Article 3 courts have
shown themselves able to effectively try terrorists in Federal courts
in the Moussaoui and the Padilla case and some of the earlier
cases.

So I think, for example, someone like Padilla or someone like al-
Marri, who was arrested by law enforcement authorities in the
United States, far from the traditional battlefield, is an appropriate
candidate for Article 3 criminal prosecution.
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I notice that one of the Guantanamo detainees was recently
transferred to the Federal court system and will be tried in the
Southern District of New York in connection with crimes connected
with the bombing of the East Africa embassies in 1998. I think he
is also an appropriate candidate for an Article 3 court because it’s
not clear that he’s appropriately treated by a military tribunal
since his acts were committed at a time when we arguably were
not at war with al Qaeda in a strict military sense.

I do believe that, while the Federal courts can try many ter-
rorism cases, that there are a lot of terrorism cases involving the
Guantanamo detainees that would be difficult, not impossible but
difficult, to try in a Federal court, and I think that an improved
military commissions system is an appropriate way of trying these
defendants.

I think this committee’s bill takes major steps toward perfecting
the existing military commission system, which was already im-
proved significantly by the Military Commissions Act. But I do
think there are some additional steps that could be taken and I've
outlined some of those in my testimony.

[The prepared statement of Mr. Marcus follows:]

Chairman LEVIN. Thank you very much, Mr. Marcus.

Go into some of the details? Why is it difficult to try some of or
most of the Guantanamo people in Article 3 courts?

Mr. MArcus. Well, I think there are two main reasons and I
think they were averted to in the testimony of the first panel.
There are some Federal court rules with respect to admissibility of
statements, the Miranda rules for example, the fruit of the poi-
sonous tree doctrine, that would make it difficult to admit some
statements by detainees that are probably—that should be admit-
ted as reliable, voluntary statements under all the circumstances.

I think I would associate myself with the very interesting dia-
logue between the Justice Department and Defense Department
representatives and Admiral MacDonald about the issue of vol-
untary statements and the “all of the circumstances” test. I would
align myself with Mr. Johnson and Mr. Kris and with the adminis-
tration, that I think we need a totality of the circumstances test,
but it has to be anchored to voluntariness. I do think the principle
in our system that confessions should be admitted only if they are
voluntary is a very important constitutional and policy principle
and we ought to adhere to it. I think it may well be possible, as
you and Senator Graham have suggested, to work out some lan-
guage between that of the committee’s bill and—I haven’t seen the
administration’s language—that would satisfy these concerns.

The second reason I think is that—and I'm not an expert, unlike
my colleagues, on military procedures—but I take it that in mili-
tary commissions it will be easier to close proceedings to handle
classified evidence and to handle sensitive national security issues.
Obviously we don’t want completely closed proceedings, but I think
there’s more flexibility in the military commissions system to en-
sure that we can get the national security information that we
need to convict these guys without compromise national security.

Chairman LEVIN. General Altenburg, why do we need military
commissions? Go to some of the practicalities? And then I'm going
to ask you, Admiral, to comment on their testimony.
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General ALTENBURG. Senator Levin, we don’t need military com-
missions unless we want to prosecute some of these people. We can
just detain the people who we captured on the battlefield and have
discussions and debates with international legal scholars about,
what does this 21st century non-state actor paradigm mean for the
right under the Geneva Convention to detain people you've cap-
tured until the war is over if you can’t really define when the war
is over, you're not capturing territory, there’s no capital to get, so
forth and so on.

So we can just detain them and not worry about it.

Chairman LEVIN. Why is it desirable from a practical perspec-
tive?

General ALTENBURG. It’s desirable—as a practical matter—first
of all, it’s desirable because we can show the American people just
how bad these people are, number one, and also to the inter-
national community we can show these people how bad they are.

The reason we have to have military commissions is, quite frank-
ly, as the professor alluded to, some of these people can’t be tried
in Article 3 courts. There’s just not the evidence to try in Article
3 courts. My own view is that alien, unprivileged belligerents cap-
tured on the battlefield should not be entitled to the constitutional
protections that American citizens have. I don’t think we should
settle for some second-rate system, but in my mind the MCA to-
gether with what you’ve put together in the last few weeks exceeds
all international standards. It certainly exceeds anything that’s
being done at The Hague.

One of the great failings several years ago in our government
was in failing to educate the public as to what the standards are
and what is at stake that the law of war applies. Instead, critics
have been able to define the terms of the debate and the debate
has been framed in the context of domestic criminal law. That’s not
what the debate should have been about. There were many issues
to debate—how do you tell when the war is over, what do we do
about non-state actors, how do we characterize them. There were
lots of things to debate, but the whole thing of people thinking that
there’s a right to speedy trial and when do I get my lawyer—and
Senator, I know you’ve probably heard before the comment that
throughout the Vietnam War the United States Government’s posi-
tion was consistent with regard to the people that were captured
and kept by the North Vietnamese. That position was: You take
care of them. Even though you're not a signatory to the Geneva
Conventions, we expect you to treat them with dignity and respect.
And when the war is over, you will return them to us.

The United States Government, Democratic and Republican,
never said: When do they get a lawyer? When do they get a trial?
How can you hold them? This isn’t fair. That was never an issue.
And we never heard anybody 7 or 8 years ago talking about that
and educating our public that that’s what the standard should be,
and not domestic criminal law.

Chairman LEVIN. General, you've said that these procedures as
we've drafted them exceed the procedures at The Hague in terms
of protection for people. You've also indicated that you have a cou-
ple suggestions that you’ve made relative to our language. Other
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than those two suggestions, do you believe this is the right direc-
tion for us to go as we've drafted it?

General ALTENBURG. Yes, Senator I do.

Chairman LEVIN. Now, Admiral Hutson, let me put the question
to you a little more concisely perhaps, or precisely. We’ve had wit-
nesses, not just today but long before today, that point to the im-
plausibility of some of the procedures being provided to detainees,
including Miranda warnings to prisoners that are captured in the
course of hostilities, the impracticability of documenting the chain
of custody for physical evidence collected on the battlefield, the dif-
ficulties posed by the need to use highly sensitive national security
information, including evidence from intelligence sources whose
identity cannot be made public.

Tell us why we can do without—why is it not appropriate to use
military commissions, providing those commissions meet the stand-
ards that the Supreme Court has set out in Hamdan?

Admiral Hutson: Mr. Chairman, I'm not sure that it is inappro-
priate to use military commissions. I'm only suggesting that I think
that the much better avenue is to use the tried and true U.S. dis-
trict court system, the Federal system, that has tried many, many,
many terrorists quite successfully over the years. I think fun-
damentally what this debate comes down to for me is that I think
I've got more faith in the flexibility and adaptability of the Federal
courts than others perhaps have.

Miranda is a judge-made law. The word “Miranda” is no place in
the Constitution. Voluntariness has a place in the Constitution. I
think that U.S. district courts are going to be fundamentally capa-
ble of dealing with the vagaries of those issues, and they are not
going to, as somebody suggested earlier, require the soldier to give
Miranda rights after he breaks down the door and holds somebody
at gunpoint. That’s not the mission. It’s not a law enforcement mis-
sion. At that point it’s not an intelligence-gathering mission. That’s
all part of the war.

I don’t think that the Federal Rules of Evidence or the Federal
Rules of Criminal Procedure are going to require that. Now, if I am
wrong about that I would urge that this committee—and the Judi-
ciary Committee I suspect would have a dog in that fight—might
want to look at those rules and make modest changes to the extent
you feel it’s necessary, rather than creating this whole parallel sys-
tem, because this whole parallel system to the extent it complies
with Common Article 3 and provides all the judicial guarantees
considered to be indispensable by civilized people, then we’ve dupli-
cated to a large extent the Federal court system and there’s just
no reason to do that.

Moreover, I think you lose, as I mentioned earlier, a lot of exper-
tise and experience and precedent. And you’re going to bring up a
lot—you’re going to bring down on the shoulders of the U.S. armed
forces a lot of criticism, because we’ve tried this twice before and
just as surely as God made little green apples, this process is going
to be criticized. Fairly or unfairly, it’s going to be criticized by ap-
pellate lawyers, by media, by critics.

The military doesn’t need it. The Department of Justice won’t
have to endure it. We'll end up with the world being preoccupied
not with the crimes of the terrorists, but with the perceived alleged
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deficiencies in our system. I'd just rather use the system that’s out
there and has worked so well over the years.

Chairman LEVIN. I think a parallel system has existed for a long
time. This is not a creation of a parallel system.

Senator Graham.

Senator GRAHAM. Admiral Hutson, I have a lot of respect for you
and we’ve had a lot of debates about this. But I'm going to be very
blunt with you. On July 12, 2006, you came before the House and
the Senate and you urged us to use the UCMJ as the model, and
you said: “I was an early supporter of the concept of military com-
missions and their use in the war on terror. I believed then and
I still believe now that they are historically grounded and the prop-
er forum to prosecute alleged terrorists.” And you submitted to the
committee changes to the UCMJ that you thought were practical.

What’s changed?

Admiral HuTsoN. Well, I think I was an early supporter of mili-
tary commissions, before we actually put flesh on the bones. I was
convinced in those days, quite frankly, that if you populated com-
missions with people like John Altenburg they were going to fly,
it was going to be great. As it turned out, they weren’t. We have
been here now for how many years, and we've tried two cases.

Senator GRAHAM. Yes, but my point is that you said that the
UCMJ should be the starting point and that you believed that the
military system was a sound way to try terrorists, and you sug-
gested to the Congress that you would deviate from the UCMJ, but
only when necessary. Quite frankly, I agree with you. I do not
agree with you now when you say that we should abandon the mili-
tary commission as an option, because I do believe, as the other
two witnesses have indicated, that it has a very strong role to play
in this fight we’re in, and historically it’s been used in the past.

I would like to submit, Mr. Chairman, the testimony of Admiral
Hutson from July 12, 2006, to the House.

Chairman LEVIN. That'll be received.

[The information referred to follows:]

[COMMITTEE INSERT]

Senator GRAHAM. Now, I don’t want to belabor the point. What
we're trying to do is find a way to make the commissions as effec-
tive as possible. Let’s get back to this idea about what Senator
Reed, who is a dear friend—if we looked at every detainee as a
common criminal, Mr. Marcus, a domestic crime, what legal theory
would we have to hold someone indefinitely if they were all viewed
as a domestic criminal law prism? How could you do that?

Mr. MARCUS. Senator, I don’t think there is any existing author-
ity. I'm not sure there should be.

Senator GRAHAM. Mr. Chairman, I'd like to associate—it would
be the biggest mistake this country could make, would be to use
the criminal model, but yet still hold people indefinitely without
trial. I do not believe that is a choice we have to make, but if we're
going to view these people as common criminals across the board,
then we’ve lost the ability to use military law, which would allow
detention. Do you agree, if you use the law of armed conflict you
could detain someone indefinitely?

Mr. MARcUS. Yes, I do, Senator, subject to the caveat of Justice
O’Connor’s opinion in the Hamdi case, saving the issue of forever.
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Senator GRAHAM. General Altenburg, in the Hamdi case Justice
O’Connor said you’ve got to have something akin to Article 5 under
the Geneva Convention to make the initial determination. Under
the Geneva Convention, all that’s required under Article 5 to deter-
mine status is an independent tribunal; is that correct?

General ALTENBURG. Yes.

Senator GRAHAM. In the battlefield world that could be one per-
son. Is that right, Admiral Hutson?

Admiral HUTSON. Yes, I think that’s right.

General ALTENBURG. Senator, under the Geneva Convention
that’s true. However, the United States has implemented it so that
it requires three officers. You cannot, for example, use just one offi-
cer.

Senator GRAHAM. Okay, so it’s a three-officer decision. The point
I'm trying to make is that I don’t want to use the Article 5 dynamic
because—Admiral Hutson, you said before, this is a war without
end. We're going to need something new. So it goes back to Senator
Udall’s statement, we've got to come up with a hybrid system.

For those people that we’re not going to try or be able to try,
we're going to have to do something beyond Article 5. That’s where
I think civilian courts under habeas play a very important role. So
I want to make sure we preserve that.

Admiral Hutson, you want to say something?

Admiral HUTSON. Thank you, sir. I think we’ve already in some
respects made a decision that theyre criminals, in the sense that
we're prosecuting them in the first place. I don’t think—first of all,
I don’t think you have to make the choice of prosecuting them or
holding them. If you want to hold them, you can hold them.

Senator GRAHAM. Under what theory?

Admiral HUTSON. Under the theory that they are prisoners pre-
sumably caught in the war. But in World War Two, in Korea, in
Vietnam, we didn’t prosecute Hitler’s driver.

Senator GRAHAM. Right.

Admiral HUTSON. We held him if we had him, until the cessation
of the hostilities.

Once you decided—putting aside KSM and people like that, once
you decided that you're going to prosecute somebody like Hicks,
you’ve already in my mind made the decision that he’s a criminal.

Senator GRAHAM. A criminal under the law of armed conflict.
The point I'm trying to make is that domestic criminal law applied
to the detainee population would not allow this Nation to honorably
hold someone indefinitely. Do you all agree with that?

General ALTENBURG. I do.

Admiral HuTsoN. I do, yes, sir.

Mr. MARCUS. Yes, sir.

Senator GRAHAM. Do any of you doubt that some of the people
being held at Guantanamo Bay, if released tomorrow, would go
back to killing Americans?

General ALTENBURG. I agree with that statement.

Senator GRAHAM. Admiral Hutson?

Admiral HUuTsON. I haven’t looked at their files, but it’s certainly
possible. I would presume that would be the case.

Senator GRAHAM. I'll just end with this, Mr. Chairman. I want
to compliment this committee. I think you have taken a very rea-
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soned approach to military commissions. They’re historically valid.
The Supreme Court has told us how they should be formed. And
what we are doing with this bill in my opinion is setting a standard
beyond what international law would require if they were brought
to The Hague and is something the Nation can be proud of. I don’t
think we’ve weakened ourselves at all. I think the extra process
that we’re providing these detainees will confer a legitimacy to the
trials that is necessary for us to win this war. I think we’re very
close to producing a product the Nation can be proud of, and I've
enjoyed working with you.

Chairman LEVIN. Well, thank you very much, Senator Graham,
for all the energy and effort and experience that you've put into
this effort. It’s been invaluable.

Senator Begich.

Senator BEGICH. Chairman, thank you very much. Thank you,
Mr. Chairman and Senator Graham, for your work on this.

Just kind of a tag-on here, I just have some clarification ques-
tions. Admiral Hutson, I'm following up on what Senator Graham
said. In 2006 you made some comments in regards to the commis-
sion and the concept of the commission with some recommenda-
tions. Then in your explanation that you just gave you indicated
you supported the concept if it would have had certain people on
it, and then you were kind of stopped there in your explanation.

I'm just trying to find out the difference from then to now, just
so I understand. Then I have another follow- up for you.

Admiral HUTSON. I think the difference is time. We can’t walk
that cat back. We've tried this twice. It’s been roundly criticized.
I very much admire the work that this committee has done with
this proposed legislation. The question is what do we get out at the
other end of the process, and I have to say that I've come to be-
lieve—I've changed my mind. I've come to believe that the Federal
courts have demonstrated over the years their ability to do this.

As I said before—I'm just repeating myself very quickly—I worry
about the criticism that it’s going to bring on the military, that
we're asking the military to try to be the organization responsible
for prosecuting the worst criminals, among the worst criminals in
our Nation’s history. That’s just not part of the DOD, United States
armed forces, mission. I think it’s a distraction that is unnecessary,
given the fact that we’ve got this well- regarded Department of
Justice and Federal court system.

Senator BEGICH. Let me ask you this. First a comment. I don’t
worry too much about criticism for the DOD or others. It’s life. No
matter what you make, in decisions you're going to get criticized
for something, even if you do something that you think is very well
intended. But that’s the way life is and I think the DOD has with-
stood criticism on many fronts over the decades and I'm not too
worried about that. That shouldn’t be a reason why we design pol-
icy, about if you’re going to get criticized or not.

But do you then believe that all detainees should go through the
Federal court system and there should be no commission of this
kind or any element of this? When I say “this,” in this situation
that we'’re in now or any future situation in any conflict?

Admiral HuTsoN. I was gratified when I heard Jeh Johnson say
that—although not everybody was—that there was an administra-
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tion preference for Article 3 courts. I would not—I'm not saying
that I can’t conceive of a situation in which the military commis-
sion would be appropriate. I don’t see these terrorists or the alleged
terrorists as being warriors or combatants. I see them as being
criminals and thugs that sort of mindlessly and heedlessly commit
war crimes. I'd prosecute them as criminals.

Senator BEGICH. What I heard there was—and I want to make
sure we're on the same, what I'm hearing and what you're saying.
That is, in this situation the commission is not necessarily the best
idea. But you did not rule out that in other conflicts in the future
a commission may not be a bad idea.

Admiral HUTSON. No, absolutely.

Senator BEGICH. Then why not just set it up now? Let’s just do
it. I mean, because your earlier argument was we've tried this,
gone down this path twice, and it didn’t work, and you kind of
wrote it off. Now you’ve said that it’s okay maybe in the future
with some other conflict, that may not be determined yet. So why
not just set it up? We've got a good format now. Let’s just do it.

Admiral HUuTsoN. I didn’t want to get into that because it’s not
a bad argument. Just once I've set it up I wouldn’t use it unless
we’re talking about Himmler and Goering.

Senator BEGICH. I guess my thought on this is—and I have lis-
tened to the chairman explain this to me in a variety of ways, most
recently in one of our committee meetings—I’'m convinced that it
seems to be a logical approach. So I'm struggling on your rationale
why it isn’t in this situation. I guess I would just respectfully dis-
agree. But I appreciate your comments.

To the other two, I don’t know if you have any comments. But
I'm just trying to get clarification. I don’t know if you two have any
additional comments.

Mr. MARcUS. I would just say it’s an interesting dialogue. There
is a real debate as to whether we should treat the situation we're
in as an armed conflict or whether we should treat it as a law en-
forcement, criminal law matter. But I think Congress made the de-
cision in September 2001 to treat this as an armed conflict, to au-
thorize the President to use military force.

As I said in my prepared statement, we do have to take account
of the fact that this is not a traditional war and that’s why I think
the committee has taken some steps, by changing the definition of
“enemy combatant,” “unlawful enemy combatant,” from the way it
was in the MCA, to try to limit the scope of the armed conflict ap-
proach to this.

But I think as long as we’re in an armed conflict authorized by
Congress it’s appropriate to use the military justice system to pros-
ecute people for war crimes.

Senator BEGICH. Thank you very much.

General?

General ALTENBURG. Senator, I think that the fact that we cher-
ish our military and what our military does for this country tradi-
tionally, and especially today, can lead us astray in trying to enno-
ble all people that are warriors or consider themselves warriors
around the world. There’s lots of bad soldiers in lots of countries
and they’re still protected by the law of war and they’re still treat-
ed as soldiers.
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My good friend Dean Hutson I think misses the mark a little bit
when he talks about he doesn’t want to give them credit for that
or he doesn’t want to somehow ennoble them by considering them
warriors. He’s right that they’re criminals. They're war criminals.
He’s right that they should be disparaged and that they’re des-
picable and all of that. But still, based on what they’ve done, they
have made themselves into soldiers and they made themselves into,
quite frankly, a formidable enemy of this country, and that’s why
I think that the use of military commissions and the use of military
law is not only consistent, but paramount and should be used.

I agree that the Article 3 courts where they can be used may be
appropriate, especially where you have Title 18 offenses and you
don’t have war crimes. But I think it’s an important tool for this
government and that they should use military commissions in the
context of this war.

Senator BEGICH. Thank you very much.

Thank you, Mr. Chairman.

Chairman LEVIN. Thank you very much, Senator Begich.

I think Senator Begich’s point is a critical one here, that, regard-
less of whether or not people think that most or all of the detainees
should be tried in Article 3 courts, we're not addressing that issue
in this legislation. We are trying to reform our military commission
law so that it passes muster in the Supreme Court. That’s our goal.

We're not deciding here where people would be tried, whether
Guantanamo or here. We're not deciding whether or not they be
tried by commission or Article 3 courts. What we are doing is what
I think everybody really wants us to do, including you, Admiral,
which is to have procedures here which will pass muster. You very
forthrightly acknowledged in your answer to Senator Begich, I
thought, exactly that point. That’s what our goal is here.

It can be argued elsewhere about Guantanamo or here. If you're
going to have Article 3 trials, you clearly have to have those trials
here in the United States, whether it’s 10 percent, 30 percent, 70
percent. Whatever the percent is of people held in Guantanamo,
you cannot empanel juries for Article 3 crimes down in Guanta-
namo. It’s not practical to do it.

So there’s many reasons why we have got to reform these proce-
dures so that they pass muster and we’re going to continue to
make that effort.

We thank the three of you for your contribution to that effort.
You have differences of opinion, obviously, but they’re all valuable
to us. If there are any suggested changes in the language that you
have specifically other than the ones that you may have addressed
here today, feel free to get those to us this week for the record be-
cause we're going to be taking this bill to the floor next week.

We also have a written statement that’s been presented to the
committee from Professor David Glazer, Loyola Law School in L.A.;
an article prepared by retired Federal Judge Patricia Wald for the
National Institute of Military Justice. These materials will also be
included in the record.

[The information referred to follows:]

[COMMITTEE INSERT]

Chairman LEVIN. If there’s no—any additional questions, Senator
Begich?
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Senator BEGICH. No, thank you.

Chairman LEVIN. If not, again with our thanks, we will stand ad-
journed.

[Whereupon, at 12:10 p.m., the hearing was adjourned.]
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