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CHAPTER 19

INSPECTION, ACCEPTANCE, AND WARRANTY

. INTRODUCTION.

A.

A fundamental goal of the acquisition process is to obtain quality goods and
services. In furtherance of this goal, the government inspects tendered supplies or
services to insure that they conform with contract requirements.

While the right to inspect and test is very broad, it is not without limits.
Frequently, government inspectors perform unreasonable inspections, rendering
the government liable to the contractor for additional costs. Proper inspections
are critical, because once the government accepts a product or service, it cannot
revoke its acceptance except in narrowly defined circumstances.

Attorneys can contribute to the success of the government procurement process
by working with government inspectors and contracting officers to insure that
each of these individuals understands the government’s rights and obligations
regarding inspection, acceptance, and warranty under government contracts.

1. FUNDAMENTAL CONCEPTS OF INSPECTION AND TESTING.

A

General.

1. The inspection clauses, which are remedy granting clauses, vest the
government with significant rights and remedies. FAR 52.246-2 thru
52.246-12.

2. In any dispute, the parties must identify the correct theory of recovery and

applicable contractual provisions. The theory of recovery normally flows
from a contractual provision. See Morton-Thiokol, Inc., ASBCA No.
32629, 90-3 BCA 1 23,207 (government denial of cost reimbursement
rejected-board noted government’s failure to cite Inspection clause).




B.

Origin of the Government’s Right to Inspect.

1. The government has the right to inspect to ensure that it receives
conforming goods and services. FAR Part 46. The particular inspection
clauses contained in a contract, if any, determine the government’s right to
inspect a contractor’s performance.

2. Contract inspections fall into three general categories, depending on the
extent of quality assurance needed by the government for the acquisition
involved. These include:

a. Government reliance on inspection by the contractor (FAR
46.202-2);

b. Standard inspection requirements (FAR 46.202-3); and

C. Higher-level contract quality requirements (FAR 46.202-4).

3. The FAR contains several different inspection clauses. In determining

which clause to use, consider:

a. The contract type (e.g., fixed-price, cost-reimbursement, time-and-
materials, and labor-hour); and

b. The nature of the item procured (e.g., supply, service, construction,
transportation, or research and development).

4. Depending upon the specific clauses in the contract, the government has

the right to inspect and test supplies, services, materials furnished, work
required by the contract, facilities, and equipment at all places and times,
and, in any event, before acceptance. See, e.g., FAR 52.246-2 (supplies-
fixed-price), 52.246-4 (services-fixed-price), 52.246-5 (services-cost-
reimbursement), 52.246-6 (time-and-materials and labor-hour), 52.246-8
(R&D-cost-reimbursement), 52.246-9 (R&D), 52.246-10 (facilities), and
52.246-12 (construction).
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C.

Operation of the Inspection Clauses.

1.

Definitions.

a. “Government contract quality assurance” is “the various functions,
including inspection, performed by the Government to determine
whether a contractor has fulfilled the contract obligations
pertaining to quality and quantity.” FAR 46.101.

b. “Testing” is “that element of inspection that determines the
properties or elements of products, including the functional
operation of supplies or their components, by the application of
established scientific principles and procedures.” FAR 46.101.

The government may require a contractor to maintain an inspection system
that is adequate to ensure delivery of supplies and services that conform to
the requirements of the contract. David B. Lilly Co., ASBCA No. 34678,
92-2 BCA 1 24,973 (government ordered contractor to submit new
inspection plan to eliminate systemic shortcomings in the inspection
process).

Inspection and testing must reasonably relate to the determination of
whether performance is in compliance with contractual requirements.

a. Contractually-specified inspections or tests are presumed
reasonable unless they conflict with other contract requirements.
General Time Corp., ASBCA No. 22306, 80-1 BCA { 14,393.

b. If the contract specifies a test, the government may not require a
higher level of performance than measured by the method
specified. United Technologies Corp., Sikorsky Aircraft Div. v.
United States, 27 Fed. CI. 393 (1992).
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The government may use tests other than those specified in the
contract provided the tests do not impose a more stringent standard
of performance. Donald C. Hubbs, Inc., DOT BCA No. 2012,
90-1 BCA 1 22,379 (use of rolling straightedge permitted after
initial inspection determined that road was substantially
nonconforming); Puroflow Corp., ASBCA No. 36058, 93-3 BCA |
26,191 (upholding government’s rejection of First Article Test
Report for contractor’s failure to perform an unspecified test).

Absent contractually specified tests, the government may use any
tests that do not impose different or more stringent standards than
those required by the contract. Space Craft, Inc., ASBCA No.
47997, 98-1 BCA 1 29,341 (government reasonably measured
welds on clamp assemblies); Davey Compressor Co., ASBCA No.
38671, 94-1 BCA 1 26,433; Al Johnson Constr. Co., ENG BCA
No. 4170, 87-2 BCA 1 19,952.

If the contract specifies no particular tests, consider the following
factors in selecting a test or inspection technique:

1) Consider the intended use of the product or service. A-
Nam Cong Ty, ASBCA No. 14200, 70-1 BCA 1 8,106
(unreasonable to test coastal water barges on the high seas
while fully loaded).

2 Measure compliance with contractual requirements, and
inform the contractor of the standards it must meet.
Service Eng’g Co., ASBCA No. 40275, 94-1 BCA
11 26,382 (board refused to impose a military standard on
contract for ship repair, where contract simply required
workmanship in accordance with “best commercial marine
practice”); Tester Corp., ASBCA No. 21312, 78-2 BCA
13,373, mot. for recon. denied, 79-1 BCA { 13,725.

3) Use standard industry tests, if available. DiCecco, Inc.,
ASBCA No. 11944, 69-2 BCA 1 7,821 (use of USDA
mushroom standards upheld). But see Chelan Packing Co.,
ASBCA No. 14419, 72-1 BCA 1 9,290 (government
inspector failed to apply industry standard properly).
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(4)

()

(6)

The government must inspect and test correctly. Baifield
Indus., Div. of A-T-O, Inc., ASBCA No. 13418, 77-1 BCA
112,308 (cartridge cases/rounds fired at excessive
pressure).

Generally, the government is not required to perform
inspections. Cannon Structures, Inc., AGBCA No. 90-207-
1, 93-3 BCA 1 26,059.

@) The government’s failure to discover defects during
inspection does not relieve the contractor of the
requirement to tender conforming supplies. FAR
52.246-2(c); George Ledford Constr., Inc.,
ENGBCA No. 6218, 97-2 BCA 1 29,172.

(b) However, the government may not unreasonably
deny a contractor’s request to perform preliminary
or additional testing. Alonso & Carus Iron Works,
Inc., ASBCA No. 38312, 90-3 BCA 1 23,148 (no
liability for defective fuel tank because government
refused to allow a preliminary water test not
prohibited by the contract); Praoil, S.R.L., ASBCA
No. 41499, 94-2 BCA 1 26,840 (government
unreasonably refused contractor’s request, per
industry practice, to perform retest of fuel;
termination for default overturned).

Requiring a contractor to perform tests not specified in the
contract may entitle the contractor to an equitable
adjustment of the contract price. CBI NA-CON, Inc.,
ASBCA No. 42268, 93-3 BCA 1 26,187.
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4, Costs

a. The burden of paying for testing depends on the clause used in the
contract

1)

()

(3)

For supplies, generally the contractor pays for all
reasonable facilities and assistance for the safe and
convenient performance of Government inspectors. FAR
52.246-2(d).

@) The Government pays for all expenses for
inspections or tests at other than the contractor or
subcontractor’s premises. FAR 52.246-2(d).

(b) If supplies are not ready for tests or inspections, the
contractor may be charged for the additional costs
of re-inspection or tests. FAR 52.246-2(e)(1).

(©) The contractor may also be charged for additional
costs of inspection following a prior rejection. FAR
52.246-2(e)(2).

For services, the contractor and subcontractors are required
to furnish, at no additional costs, reasonable facilities and
assistance for the safe and convenient performance of tests
or inspections on the premises of the contractor or
subcontractor. FAR 52.246-4(d).

For construction, the contractor shall furnish, at no increase
in contract price, all facilities, labor, and material
reasonably needed for performing safe and convenient
inspection and tests as may be required.

@ If the work is not ready for tests or inspections or
following a prior rejection, the contractor may be
charged for the additional costs of re-inspection or
tests. FAR 52.246-12(e).
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(b) The Government is required to perform tests and
inspections in a manner that will not unnecessarily
delay the work. FAR 52.246-12(e).

(©) The Government may engage in destructive testing,
i.e. examining already completed work by removing
it or tearing it out. The contractor must promptly
furnish all necessary facilities, labor, or material.

Q) If the work is defective, the contractor must
defray the expenses of the examination and
satisfactory reconstruction.

(i) If the work meets contract requirements, the
contractor will receive an equitable
adjustment for the additional services
involved in the test and reconstruction, to
include an extension of time if completion
of the work was delayed by the test.

If a test is found to be unreasonable, courts and boards may find
that the government assumed the risk of loss resulting from an
unreasonable test. See Alonso & Carus Iron Works, Inc., ASBCA
No. 38312, 90-3 BCA { 23,148.
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1.  GOVERNMENT REMEDIES UNDER THE INSPECTION CLAUSE.

A. Introduction.

1. The inspection clauses give the government significant remedies. FAR
46.407; FAR 52.246; DFARS 246.407

2. The government’s remedies under the inspection clauses operate in two
phases. Initially, the government may demand correction of deficiencies.
If this proves to be unsuccessful, the government may obtain corrective
action from other sources.

3. Under the inspection clauses, the government’s remedies depend upon
when the contractor delivers nonconforming goods or services.

B. Defective Performance BEFORE the Required Delivery Date.

1. If the contractor delivers defective goods or services before the required
delivery date, the government may:

a. Reject the tendered product or performance. Andrews, Large &
Whidden, Inc. and Farmville Mfg. Corp., ASBCA No. 30060, 88-2
BCA 1 20,542 (government demand for replacement of non-
conforming windows sustained); But see Centric/Jones Constr.,
IBCA No. 3139, 94-1 BCA 1 26,404 (government failed to prove
that rejected work was noncompliant with specifications;
contractor entitled to equitable adjustment for performing
additional tests to secure government acceptance);

b. Require the contractor to correct the nonconforming goods or
service, giving the contractor a reasonable opportunity to do so.
Premiere Bldg. Servs., Inc., B-255858, Apr. 12, 1994, 94-1 CPD
1 252 (government may charge reinspection costs to contractor);
or,
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C. Accept the nonconforming goods or services at a reduced price.
Federal Boiler Co., ASBCA No. 40314, 94-1 BCA 1 26,381
(change in cost of performance to the contractor, not the damages
to the government, is the basis for adjustment); Blount Bros. Corp.,
ASBCA No. 29862, 88-2 BCA 1 20,644 (government entitled to a
credit totaling the amount saved by contractor for using
nonconforming concrete). See also Valley Asphalt Corp., ASBCA
No. 17595, 74-2 BCA { 10,680 (although runway built to wrong
elevation, only nominal price reduction allowed because no loss in
value to the government).

2. The government may not terminate the contract for default based on the
tender of nonconforming goods or services before the required delivery
date.

C. Defective Performance ON the Required Delivery Date.

1. If the contractor delivers nonconforming goods or services on the required
delivery date, the government may:

a. Reject or require correction of the nonconforming goods or
services;

b. Reduce the contract price and accept the nonconforming product;
or

C. Terminate for default if performance is not in substantial

compliance with the contract requirements. See FAR 52.249-6 to
52.249-10. When the government terminates a contract for default,
it acquires rights and remedies under the Termination Clause,
including the right to reprocure supplies or services similar to those
terminated and charge the contractor the additional costs. See
FAR 52.249-8(b).

2. If the contractor has complied substantially with the requirements of the
contract, the government must give the contractor notice and the
opportunity to correct minor defects before terminating the contract for
default. Radiation Tech., Inc. v. United States, 366 F.2d 1003
(Ct. CI. 1966).
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Defective Performance AFTER the Required Delivery Date.

1. Reject and require correction of the late nonconforming goods or services;
2. Accept the late nonconforming goods or services at a reduced price; or
3. Terminate the contract for default. However, if the contractor has

complied substantially with the requirements of the contract, albeit after
the required delivery date, the government should give the contractor
notice of the defects and an opportunity to correct them. See Franklin E.
Penny Co. v. United States, 524 F.2d 668 (Ct. Cl. 1975) (late
nonconforming goods may substantially comply with contract
requirements). Note: Penny arguably expanded the concept of substantial
compliance to include late delivery of nonconforming goods. While the
courts and boards have not widely followed Penny, they have also not
overruled it.

Remedies if the Contractor Fails to Correct Defective Performance.

If the contractor fails to correct defective performance after receiving notice and a
reasonable opportunity to correct the work, the government may:

1. Contract with a commercial source to correct or replace the defective
goods or services (obtaining funding is often difficult and may make this
remedy impracticable), George Bernadot Co., ASBCA No. 42943, 94-3
BCA { 27,242; Zimcon Professionals, ASBCA Nos. 49346, 51123, 00-1
BCA 1 30,839 (Government may contract with a commercial source to
correct or replace the defective goods or services and may charge cost of
correction to original contractor);

2. Correct or replace the defective goods or services itself;

3. Accept the nonconforming goods or services at a reduced price, or;

4, Terminate the contract for default. FAR 52.246-4(f); Firma Tiefbau
Meier, ASBCA No. 46951, 95-1 BCA { 27,593.
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F.

Special Rules for Service Contracts.

1. The inspection clause for fixed-price service contracts, FAR 52.246-4, is
different than FAR 52.246-2, which pertains to fixed-price supply
contracts.

2. The government’s remedies depend on whether it is possible for the

contractor to perform the services correctly.

a. Normally, the government should permit the contractor to re-
perform the services and correct the deficiencies, if possible. Pearl
Properties, HUD BCA No. 95-C-118-C4, 96-1 BCA { 28,219
(government’s failure to give contractor notice and an opportunity
to correct deficient performance waived right to reduce payment).

b. Otherwise, the government may:

1)

(2)

Require the contractor to take adequate steps to ensure
future compliance with the contract requirements; and

Reduce the contract price to reflect the reduced value of
services received. Teltara, Inc., ASBCA No. 42256, 94-1
BCA 1 26,485 (government properly used random
sampling inspections to calculate contract price reductions);
Orlando Williams, ASBCA No. 26099, 84-1 BCA 1 16,983
(although default termination of janitorial contract was
sustained, the government acted unreasonably by
withholding maximum payments when some work had
been performed satisfactorily). Even if it reduces the
contract price, the government may also recover
consequential damages. Hamilton Securities Advisory
Servs., Inc. v. United States, 46 Fed. CI. 164 (2000).
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C. Authorities disagree about whether the same failure in contract
performance can support both a reduction in contract price and a
termination for default. Compare W.M. Grace, Inc., ASBCA No.
23076, 80-1 BCA 1 14,256 (monthly deductions due to poor
performance waived right to T4D during those months) and
Wainwright Transfer Co., ASBCA No. 23311, 80-1 BCA { 14,313
(deduction for HHG shipments precluded termination) with
Cervetto Bldg. Maint. Co. v. United States, 2 Cl. Ct. 299 (1983)
(reduction in contract price and termination are cumulative
remedies).

IV.  STRICT COMPLIANCE VS. SUBSTANTIAL COMPLIANCE.

A Strict Compliance.

1. As a general rule, the government is entitled to strict compliance with its
specifications. Blake Constr. Co. v. United States, 28 Fed. Cl. 672 (1993);
De Narde Construction Co., ASBCA No. 50288, 00-2 BCA {1 30,929
(government entitled to type of rebar it ordered, even if contrary to trade
practice). See also Cascade Pac. Int’l v. United States, 773 F.2d 287 (Fed.
Cir. 1985); Ace Precision Indus., ASBCA No. 40307, 93-2 BCA { 25,629
(government rejection of line block final assemblies that failed to meet
contract specifications was proper). But see Zeller Zentralheizungsbau
GmbH, ASBCA No. 43109, 94-2 BCA 1 26,657 (government improperly
rejected contractor’s use of “equal” equipment where contract failed to list
salient characteristics of brand name equipment).

2. Contractors must comply with specifications even if they vary from
standard commercial practice. R.B. Wright Constr. Co. v. United States,
919 F.2d 1569 (Fed. Cir. 1990) (contract required three coats over painted
surface although commercial practice was to apply only two); Graham
Constr., Inc., ASBCA No. 37641, 91-2 BCA { 23,721 (specification
requiring redundant performance sustained).

3. Slight defects are still defects. Mech-Con Corp., GSBCA No. 8415, 88-3
BCA 1 20,889 (installation of 2” pipe insulation did not satisfy 1%2”
requirement).
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B.

Substantial Compliance.

“Substantial compliance” is a judicially created concept to avoid the harsh
result of termination for default based upon a minor breach, and to avoid
economic waste. The concept originated in construction contracts and has
been extended to other types of contracts. See Radiation Tech., Inc. v.
United States, 366 F.2d 1003 (Ct. Cl. 1966).

Substantial compliance gives the contractor the right to attempt to cure
defective performance, even if that requires an extension of time beyond
the original delivery date. The elements of substantial compliance are:

a. Timely delivery;

b. Contractor’s good faith belief that it has complied with the
contract’s requirements, See Louisiana Lamps & Shades, ASBCA
No. 45294, 95-1 BCA { 27,577 (no substantial compliance because
contractor had attempted unsuccessfully to persuade government to
permit substitution of American-made sockets for specified
German-made sockets);

C. Minor defects;
d. The defects can be corrected within a reasonable time; and
e. Time is not of the essence, i.e., the government does not require

strict compliance with the delivery schedule.

Generally, the doctrine of substantial compliance does not require the
government to accept defective performance by the contractor. Cosmos
Eng’rs, Inc., ASBCA No. 19780, 77-2 BCA 1 12,713.
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4, Except in those rare situations involving economic waste (discussed
below), the doctrine of substantial compliance affects only when, not
whether, the government may terminate for default. While substantial
compliance requires the government to give the contractor a reasonable
amount of time to correct the defects, including, if necessary, an extension
beyond the original required delivery date, it does not preclude the
government from terminating the contract for default if the contractor fails
to correct the defects with a reasonable period of time. Firma Tiefbau
Meier, ASBCA No. 46951, 95-1 BCA 1 27,593 (termination for default
justified by contractor’s repeated refusal to correct defective roof panels).

C. Economic Waste.

1. The doctrine of economic waste requires the government to accept
noncompliant construction if the work, as completed, is suitable for its
intended purpose and the cost of correction would far exceed the gain that
would be realized. Granite Constr. Co. v. United States, 962 F.2d 998
(Fed. Cir. 1992), cert. denied, 113 S. Ct. 965 (1993); A.D. Roe Co., Inc.,
ASBCA No. 48782, 99-2 BCA 1 30,398 (economic waste is exception to
general rule that government can insist on strict compliance with contract).

2. To be “suitable for its intended purpose,” the work must substantially

comply with the contract. Amtech Reliable Elevator Co. v. General Servs.
Admin., GSBCA No. 13184, 95-2 BCA 1 27,821 (no economic waste
where contractor used conduits for fire alarm wiring which were not as
sturdy as required by specifications and lacked sufficient structural
integrity); Triple M Contractors, ASBCA No. 42945, 94-3 BCA 1 27,003
(no economic waste where placement of reinforcing materials in drainage
gutters reduced useful life from 25 to 20 years); Shirley Constr. Corp.,
ASBCA No. 41908, 93-3 BCA { 26,245 (concrete slab not in substantial
compliance even though it could support the design load; without
substantial compliance, doctrine of economic waste inapplicable);
Valenzuela Engineering, Inc., ASBCA No. 53608, 53936, 04-1 BCA
32,517 (absent expert testimony, government can demand strict
performance for structure designed to contain explosions).
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V. PROBLEM AREAS IN TESTING AND INSPECTION.

A. Claims Resulting from Unreasonable Inspections.
1. Government inspections may give rise to equitable adjustment claims if
they delay the contractor’s performance or cause additional work. The
government:

a. Must perform reasonable inspections. FAR 52.246-2. Donald C.
Hubbs, Inc., DOT BCA No. 2012, 90-1 BCA 22,379 (more
sophisticated test than specified, rolling straightedge, was
reasonable).

b. Must avoid overzealous inspections. The government may not
inspect to a level beyond that authorized by the contract.
Overzealous inspection may impact adversely upon the
government’s ability to reject the contractor’s performance, to
assess liquidated damages, or to otherwise assert its rights under
the contract. See The Libertatia Associates, Inc., 46 Fed. Cl. 702
(2000) (COR told contractor’s employees that he was Jesus Christ
and that CO was God); Gary Aircraft Corp., ASBCA No. 21731,
91-3 BCA 1 24,122 (*overnight change” in inspection standards
was unreasonable); Donohoe Constr. Co., ASBCA No. 47310, 98-
2 BCA 1 30,076, motion for reconsideration granted in part on
other grounds, ASBCA No. 47310, 99-1 BCA { 30,387
(government quality control manager unreasonably rejected
proposed schedules, ignored contractor submissions for weeks, and
told contractor he would "get even™ with him).

C. Must resolve ambiguities involving inspection requirements in a
timely manner. P & M Indus., ASBCA No. 38759, 93-1 BCA
125,471,

d. Must exercise reasonable care when performing tests and

inspections prior to acceptance of products or services, and may
not rely solely on destructive testing of products after acceptance
to discover a deficiency it could have discovered before
acceptance. Ahern Painting Contractors, Inc., GSBCA No. 7912,
90-1 BCA 1 22,291.
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2.

Improper inspections:

May excuse a contractor’s delay, thereby delaying or preventing
termination for default. Puma Chem. Co., GSBCA No. 5254, 81-1
BCA 1 14,844 (contractor justified in refusing to proceed when
government test procedures subjected contractor to unreasonable
risk of rejection).

May justify claims for increased costs of performance under the
delay of work or changes clauses in the contract. See, e.g., Hull-
Hazard, Inc., ASBCA No. 34645, 90-3 BCA { 23,173 (contract
specified joint inspection, however, government conducted
multiple inspections and bombarded contractor with “punch lists”);
H.G. Reynolds Co., ASBCA No. 42351, 93-2 BCA { 25,797;
Harris Sys. Int’l, Inc., ASBCA No. 33280, 88-2 BCA 1 20,641
(10% *“spot mopping” specified, government demanded 100% for
“uniform appearance”). But see Trans Western Polymers, Inc. v.
Gen. Servs. Admin., GSBCA No. 12440, 95-1 BCA 27,381
(government properly performed lot by lot inspection after
contractor failed to maintain quality control system); Space
Dynamics Corp., ASBCA No. 19118, 78-1 BCA { 12,885 (defects
in aircraft carrier catapult assemblies justified increased
government inspection).

May give rise to a claim of government breach of contract. Adams
v. United States, 358 F.2d 986 (Ct. CI. 1966) (government
breached contract when inspector disregarded inspection plan,
doubled inspection points, complicated construction, delayed
work, increased standards, and demanded a higher quality tent pin
than specified); Electro-Chem Etch Metal Markings, Inc., GSBCA
No. 11785, 93-3 BCA { 26,148. But see Southland Constr. Co.,
VABCA No. 2217, 89-1 BCA { 21,548 (government engineer’s
“harsh and vulgar” language, when appellant contributed to the
tense atmosphere, did not justify refusal to continue work)
Olympia Reinigung GmbH, ASBCA Nos. 50913, 51225, 51258,
02-2 BCA 1 32,050 (allegation of aggressive government
inspections did not render termination for default arbitrary or
capricious).
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3. It is a constructive change to test a standard commercial item to a higher
level of performance than is required in commercial practice. Max Blau &
Sons, Inc., GSBCA No. 9827, 91-1 BCA 1 23,626 (insistence on extensive
deburring and additional paint on a commercial cabinet was a constructive
change).

4. Government breach of its duty to cooperate with the contractor may shift
the cost of damages caused by testing to the government. See Alonso &
Carus Iron Works, Inc., ASBCA No. 38312, 90-3 BCA 1 23,148
(government refusal to permit reasonable, preliminary test proposed by
contractor shifted the risk of loss to the government).

Waiver, Prior Course of Dealing, and Other Acts Affecting Testing and
Inspection.

1. By his actions, an authorized government official may waive contractual
requirements if the contractor reasonably believes that a required
specification has been suspended or waived. Gresham & Co. v. United
States, 470 F.2d 542, 554 (Ct. CI. 1972), Perkin-Elmer’s Corp. v. United
States, 47 Fed. CI. 672 (2000).

2. The government may also be estopped from enforcing a contract
requirement. The elements of equitable estoppel are:

a. Authorized government official;

b. Knowledge by government official of true facts;

C. Ignorance by contractor of true facts; and

d. Detrimental reliance by the contractor. Longmire Coal Corp.,

ASBCA No. 31569, 86-3 BCA 1 19,110.

3. Normally, previous government acceptance of similar nonconforming
performance is insufficient to demonstrate waiver of specifications.
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a. Government acceptance of nonconforming performance by other
contractors normally does not waive contractual requirements.
Moore Elec. Co., ASBCA No. 33828, 87-3 BCA 1 20,039
(government’s allowing deviation to another contractor on prior
contract for light pole installation did not constitute waiver, even
where both contractors used the same subcontractor).

b. Government acceptance of nonconforming performance by the
same contractor normally does not waive contractual requirements.
Basic Marine, Inc., ENG BCA No. 5299, 87-1 BCA 1 19,426.

However, numerous government acceptances of similar nonconforming
performance by the same contractor may waive the requirements of that
particular specification. Gresham & Co. v. United States, 470 F.2d 542
(Ct. CI. 1972) (acceptance of dishwashers without detergent dispensers
eventually waived requirement to equip with dispensers); Astro Dynamics,

Inc., ASBCA No. 28381, 88-3 BCA { 20,832 (acceptance of seven
shipments of rocket tubes with improper dimensions precluded
termination for default for same reason on the eighth shipment). But see
Kvass Constr. Co., ASBCA No. 45965, 94-1 BCA 26,513 (Navy’s
acceptance on four prior construction contracts of “expansion
compensation devices” for a heat distribution system did not waive
contract requirement for “expansion loops”).

Generally, an inspector’s failure to require correction of defects is
insufficient to waive the right to demand correction. Hoboken Shipyards,
Inc., DOT BCA No. 1920, 90-2 BCA 1 22,752 (government not bound by
an inspector’s unauthorized agreement to accept improper type of paint if
a second coat was applied).

VI. ACCEPTANCE.

A

Acceptance.

Acceptance is the “act of an authorized representative of the government that
asserts ownership of identified supplies tendered or approves specific services
rendered as partial or complete performance of the contract.” FAR 46.101.
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General Principles of Acceptance.

1. Acceptance is conclusive except for latent defects, fraud, gross mistakes
amounting to fraud, or as otherwise provided for in the contract, e.g.,
warranties. FAR 52.246-2(k); Hogan Constr., Inc., ASBCA No. 39014,
95-1 BCA 1 27,398 (government improperly terminated contract for
default after acceptance).

2. Acceptance entitles the contractor to payment and is the event that marks
the passage of title from the contractor to the government.

3. The government generally uses a DD Form 250 to expressly accept
tendered goods or services.

4, The government may impliedly accept goods or services by:

a. Making final payment. Norwood Precision Prods., ASBCA No.
24083, 80-1 BCA 1 14,405. See also Farruggio Constr. Co., DOT
CAB No. 75-2-75-2E, 77-2 BCA { 12,760 (progress payments on
wharf sheeting contract did not shift ownership and risk of loss to
the government). Note, however, that payment, even if no more
monies are due under a contract, does not necessarily constitute
final acceptance. Spectrum Leasing Corp., GSBCA No. 7347, 90-
3 BCA 1 22,984 (no acceptance because contract provided that
final testing and acceptance would occur after the last payment).
See also Ortech, Inc., ASBCA No. 52228, 00-1 BCA 1 30,764
(contractor's acceptance of final payment from the government
may preclude a later claim by the contractor).

b. Unreasonably delaying acceptance. See, e.g., Cudahy Packing Co.

v. United States, 75 F. Supp. 239 (Ct. Cl. 1948) (government took
two months to reject eggs); Mann Chem. Labs, Inc. v. United
States, 182 F. Supp. 40 (D. Mass. 1960).
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C. Using or changing a product. Ateron Corp., ASBCA No. 46,867,
96-1 BCA 1 28,165 (government use of products inconsistent with
contractor’s ownership); The Interlake Cos. v. General Servs.
Admin., GSBCA No. 11876, 93-2 BCA { 25,813 (government
improperly rejected material handling system after government
changes rendered computer’s preprogrammed logic useless).

Unconditional acceptance of partial deliveries may waive the right to

demand that the final product perform satisfactorily. See Infotec Dev.
Inc., ASBCA No. 31809, 91-2 BCA { 23,909 (multi-year contract for
Minuteman Missile software).

As a general rule, contractors bear the risk of loss or damage to the
contract work prior to acceptance. See FAR 52.246-16, Responsibility for
Supplies (supply); FAR 52.236-7, Permits and Responsibilities
(construction). See also Meisel Rohrbau GmbH, ASBCA No. 40012, 92-1
BCA 1 24,716 (damage caused by children); DeRalco Corp., ASBCA No.
41306, 91-1 BCA { 23,576 (structure destroyed by 180 MPH hurricane
winds although construction was 97% complete and only required to
withstand 100 MPH winds); G&C Enterprises, Inc. v. United States, 55
Fed. CI. 424 (2003) (no formal acceptance where structure destroyed by
windstorm after project 99% complete and Army had begun partial
occupation) .

a. If the contract specifies f.0.b. destination, the contractor bears the
risk of loss during shipment even if the government accepted the
supplies prior to shipment. FAR 52.246-16; KAL M.E.I. Mfg. &
Trade Ltd., ASBCA No. 44367, 94-1 BCA { 26,582 (contractor
liable for full purchase price of cover assemblies lost in transit,
even though cover assemblies had only scrap value).

b. In construction contracts, the government may use and possess the
building prior to completion. FAR 52.236-11, Use and Possession
Prior to Completion. The contractor is relieved of responsibility
for loss of or damage to work resulting from the government’s
possession or use. See Fraser Eng’g Co., VABCA No. 3265, 91-3
BCA 1 24,223 (government responsible for damaged cooling tower
when damage occurred while tower was in its sole possession and
control).
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C.

Exceptions to the Finality of Acceptance.

1.

Latent defects may enable the government to avoid the finality of
acceptance. To be latent, a defect must have been:

a.

Unknown to the government. See Gavco Corp., ASBCA No.
29763, 88-3 BCA 1 21,095;

In existence at the time of acceptance. See Santa Barbara Research
Ctr., ASBCA No. 27831, 88-3 BCA 1 21,098; mot. for recon.
denied, 89-3 BCA 1 22,020 (failure to prove crystalline growths
were in laser diodes at the time of acceptance and not reasonably
discoverable); and

Not discoverable by a reasonable inspection. Munson
Hammerhead Boats, ASBCA No. 51377, 00-2 BCA 1 31,143
(defects in boat surface, under paint and deck covering, not
reasonably discoverable by government until four months later);
Stewart & Stevenson Services, Inc., ASBCA No. 52140, 00-2
BCA 1 31,041 (government could revoke acceptance even though
products passed all tests specified in contract); Wickham
Contracting Co., ASBCA No. 32392, 88-2 BCA 1 20,559 (failed
spliced telephone and power cables were latent defects and not
discoverable); Dale Ingram, Inc., ASBCA No. 12152, 74-1 BCA |
10,436 (mahogany plywood was not a latent defect because a
visual examination would have disclosed); But see Perkin-Elmer
Corp. v. United States., 47 Fed. CI. 672 (2000) (six years was too
long to wait before revoking acceptance based on latent defect).

Contractor fraud allows the government to avoid the finality of
acceptance. See D&H Constr. Co., ASBCA No. 37482, 89-3 BCA
122,070 (contractors’ use of counterfeited National Sanitation Foundation
and Underwriters’ Laboratories labels constituted fraud). To establish
fraud, the government must prove that:

a.

b.

The contractor intended to deceive the government;

The contractor misrepresented a material fact; and
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C. The government relied on the misrepresentation to its detriment.
BMY — Combat Sys. Div. Of Harsco Corp., 38 Fed.Cl. 109 (1997)
(contractor’s knowing misrepresentation of adequate testing was
fraud); United States v. Aerodex, Inc., 469 F.2d 1003 (5th Cir.
1972).

A gross mistake amounting to fraud may avoid the finality of acceptance.
The elements of a gross mistake amounting to fraud are:

a. A major error causing the government to accept nonconforming
performance;
b. The contractor’s misrepresentation of a fact, Bender GmbH,

ASBCA No. 52266, 04-1 BCA 32,474 (repeated false invoices in
“wonton disregard of the facts” allowed government to revoke
final acceptance); and

C. Detrimental government reliance on the misrepresentation. Z.A.N.
Co., ASBCA No. 25488, 86-1 BCA 1 18,612 (gross mistake
amounting to fraud established where the government relied on
Z.AN. to verify watch caliber and Z.A.N. accepted watches from
subcontractor without proof that the caliber was correct);

Warranties. Warranties operate to revoke acceptance if the nonconformity
is covered by the warranty.

Revocation of Acceptance.

a. Once the government revokes acceptance, its normal rights under
the inspection, disputes, and default clauses of the contract are
revived. FAR 52.246-2(l) (Inspection-Supply clause expressly
revives rights); Spandome Corp. v. United States, 32 Fed. Cl. 626
(1995) (government revoked acceptance, requested contractor to
repair structure, and demanded return of purchase price when
contractor refused); Jo-Bar Mfg. Corp., ASBCA No. 17774, 73-2
BCA 110,311 (contractor’s failure to heat treat aircraft bolts
entitled government to recover purchase price paid). Cf. FAR
52.246-12 (Inspection-Construction clause is silent on reviving
rights).
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VII.

b. Failure to timely exercise revocation rights may waive the
government’s contractual right to revoke acceptance. Perkin-
Elmer’s Corp. v. United States, 47 Fed. Cl. 672 (2000) (Air Force
attempted to revoke acceptance of “portable wear metal analyzer”
six years after acceptance; Court of Federal Claims held the six-
year delay in revoking acceptance was unreasonable, thus
prohibiting government recovery on the claim).

WARRANTY.

General Principles.

Warranties may extend the period for conclusive government acceptance.
FAR 46.7; DFARS 246.7; AR 700-139, ARMY WARRANTY PROGRAM (9
Feb 04).

Warranties may be express or implied. Fru-Con Constr. Corp., 42 Fed. CI.
94 (1998) (design specifications result in an implied warranty; no implied
warranty with performance specifications because of the broader
discretion afforded the contractor in their implementation).

Normally, warranties are defined by the time and scope of coverage.

The use of warranties is not mandatory. FAR 46.703. In determining
whether a warranty is appropriate for a specific acquisition, consider:

a. Nature and use of the supplies or services;

b. Cost;

C. Administration and enforcement;

d. Trade practice; and

e. Reduced quality assurance requirements, if any.
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f. GSA schedule contracts may no longer routinely provide
commercial warranties.

B. Asserting Warranty Claims.

1. When asserting a warranty claim, the government must prove:

a. That there was a defect when the contractor completed
performance. Vistacon Inc. v. General Servs. Admin., GSBCA No.
12580, 94-2 BCA 1 26,887,

b. That the warranted defect was the most probable cause of the
failure. Hogan Constr., Inc., ASBCA No. 38801, 95-1 BCA
127,396; A.S. McGaughan Co., PSBCA No. 2750, 90-3 BCA
1 23,229; R.B. Hazard, Inc., ASBCA No. 41061, 91-2 BCA
11 23,709 (government denied recovery under warranty theory
because it failed to prove that pump failure was not the result of
government misuse and that defective material or workmanship
was the most probable cause of the damage);

C. That the defect was within the scope of the warranty;
d. That the defect arose during the warranty period,;
e. That the contractor received notice of the defect and its breach of

the warranty, Land O’Frost, ASBCA Nos. 55012, 55241, 2003
B.C.A. (CCH) 1 32,395 (Army’s warranty claim failed to provide
specific notice of a defect covered by the warranty); and

f. The cost to repair the defect, if not corrected by the contractor.
See Hoboken Shipyards, Inc., DOT BCA No. 1920, 90-2 BCA |
22,752; Globe Corp., ASBCA No. 45131, 93-3 BCA 1 25,968
(reducing government’s claim against the contractor because the
government inconsistently allocated the cost of repairing defects).

2. The government may invalidate a warranty through improper
maintenance, operation, or alteration.
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VIII.

A difficult problem in administering warranties on government contracts
is identifying and reporting defects covered by the warranty.

Warranty clauses survive acceptance. Shelby’s Gourmet Foods, ASBCA
No. 49883, 01-1 BCA { 31,200 (government entitled to reject defective
“quick-cooking rolled oats” under warranty even after initial acceptance).

Remedies for Breach of Warranty.

The FAR provides the basic outline for governmental remedies. See FAR 52.246-
17 and 52.246-18. If the contractor breaches a warranty clause, the government

may—

1.

Order the contractor to repair or replace the defective product;

Retain the defective product at a reduced price;

Correct the defect in-house or by contract if the contractor refuses to honor
the warranty; or

Permit an equitable adjustment in the contract price. However, the
adjustment cannot reduce the price below the scrap value of the product.

Mitigation of Damages.

1. The government must attempt to mitigate its damages.

2. The government may recover consequential damages. Norfolk Shipbldag.
and Drydock Corp., ASBCA No. 21560, 80-2 BCA { 14,613 (government
entitled to cost of repairs caused by ruptured fuel tank).

CONCLUSION.
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CHAPTER 20

CONTRACT PAYMENT

l. INTRODUCTION.

A. Obijectives. Following this block of instruction, students should understand these
concepts:

1. The various methods used by the Government to pay contractors.

2. The methods, and order of preference, for financing Government
contracts.

3. The application of “The Prompt Payment Act.”

4. The Government’s policies and procedures for identifying and collecting
contract debts.
B. Perspective. “The Department [of Defense] continues to experience an

unacceptable number of contract payment problems. These problems are caused
by a number of factors including systems deficiencies and contract structure.”*

1.  REFERENCES.

A 10 U.S.C. § 2307, Contract Financing.

B. 31 U.S.C. § 3901, Prompt Payment.

C. 31 U.S.C. § 3701, Claims.

D. 31 U.S.C. 83727 and 41 U.S.C. § 15, Assignment of Claims Act of 1940.

1. Memorandum, The Under Secretary of Defense, Acquisition and Technology, to Assistant Secretaries of the
Military Departments, subject: Reducing Contract Fund Citations (30 Apr. 1999).
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41 U.S.C. §8 255, Advance or other payments.

Federal Acquisition Regulation, Part 32, Contract Financing.

DoD Financial Management Regulation (FMR) (DoD 7000.14-R), vol. 10,
Contract Payment Policy and Procedures.

5 CFR Part 1315, “Prompt Payment.”

POLICIES AND PROCEDURES.

A.

FAR Part 32. This Part prescribes policies and procedures for contract financing
and other payment matters.

Disbursing Authority.

1. The Financial Management Service (FMS), a bureau of the U.S.
Department of the Treasury, is the principle disbursing agent of the
Federal government, accounting for approximately 85% of all Federal
payments. The FMS website is at: http://www.fms.treas.gov/.

2. The Department of Defense, the United States Marshal’s Office, and the
Department of Homeland Security (with respect to public money available
for the Coast Guard’s expenditure when it is not operating as a service in
the Navy) have statutory authority to disburse public money. 31 U.S.C.

8 3321. The Defense Finance and Accounting Service (DFAS) website is
at: http://www.dfas.mil/.

Contract Payments. All solicitations and contracts shall specify the payment
procedures, payment due dates, and interest penalties for late invoice payment.
FAR 32.903(a). There are two major types of government contract payments:

1. Payment of the contract price for completed work.

2. Payment in advance of work performance.
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Advances. An advance of public money may be made only if authorized by
Congress or the President. 31 U.S.C. § 3324(b). Chapter 4 of Volume 10, DoD
FMR covers all aspects of the various types of advance payments for DoD.

Invoice Payments vs. Financing Payments. FAR Subpart 32.9.

1. Invoice payments are payments made upon delivery of goods or
performance of services and acceptance by the government. Invoice
payments include: See Ch. 7, Vol. 10 of DoD FMR.

a) Final payments of the contract price, costs, or fee in accordance
with the contract or as settled by the government and the
contractor.

b) Payments for partial deliveries or partial performance under
fixed-price contracts.

C) Progress payments:
1) Construction contracts.

2 Architect/Engineer contracts.

2. Financing payments are made to a contractor before acceptance of goods
or services by the government. Such payments include: See { 100401, Ch.
10, Vol. 10 of DoD FMR.

a) Advance payments.

b) Performance-Based Payments.

C) Commercial advance and interim payments.

d) Progress payments based on costs.

e) Progress payments based on a percentage or stage of completion

under FAR 52.232-5 or 52.232-10.
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f) Interim payments on cost-type contracts. But see FAR
32.908(c)(3) (allowing interim payments for cost-type service
contracts).

3. Financing payments DO NOT include invoice payments, payments for
partial deliveries or lease and rental payments.

Order of Preference. FAR 32.106 provides the following order of preference
when a contractor requests contract financing, unless an exception would be in the
Government's interest in a specific case:

1. Private financing without Government guarantee (note, however, that the
intent is not to require private financing at unreasonable terms or from
other agencies);

2. Customary contract financing (see FAR 32.113);

3. Loan guarantees;

4. Unusual contract financing (see FAR 32.114); and

5. Advance payments (see exceptions at FAR 32.402(b)).

Payment Requirements. Payments are based on receipt of a proper invoice or
contract financing request, and satisfactory contract performance. FAR
32.905(a).

Invoice Payment Due Date. The due date for making an invoice payment is
prescribed in FAR 32.905. Government acceptance of supplies or services or
receipt by the designated billing office of a proper invoice, whichever is later,
triggers the time period for calculation of prompt payment. Failure of the
Government to pay the contractor by the due date results in payment of interest.
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l. Financing Payment Due Date. The due date for making a contract financing
payment is prescribed in FAR 32.007. Generally, the due date for contract
financing payments is 30 days from date of receipt by the designated billing office
of a proper payment request. Failure of the Government to make a contract
financing payment by the due date does not normally entitle the contractor to
interest.”> However, late payment can be a defense to a default termination. But
see Jones Oil Company, ASBCA No. 42651, 98-1 BCA 29,691 (contractor will
succeed in appealing a default termination of a contract only if the late payment
rendered appellant financially incapable of continuing performance, was the
primary or controlling cause of the default, or was a material rather than
insubstantial or immaterial breach).

IV. CONTRACT PAYMENT METHODS.

41 U.S.C. 8 255; 10 U.S.C. § 2307; FAR Part 32. FAR Part 32 draws a distinction
between contract payments for commercial items and noncommercial items.

A. Definitions.

1. Commercial items are defined at FAR 2.101. For example, a computer
qualifies as a commercial item because it is sold to the general public.

2. A non-commercial item is a supply or service that is not available for sale
to the public, such as a major weapon system.

B. Non-Commercial Contract Payments. Payment methods for non-commercial item
supplies or services include partial payments, advance payments, progress
payments, loan guarantees, provisional delivery payments, and performance-
based payments.

1. Partial Payments.

a) Partial payments are payments made under fixed-price contracts
for supplies or services that are accepted by the government but are
only part of the contract requirements. FAR 32.102(d).

b) Although partial payments are generally treated as a method of
payment and not as a method of contract financing, using partial
payments can help contractors participate in government contracts

2. FAR 32.904(e) establishes a due date for interim payments on cost-reimbursement contracts for services 30 days
after the date of receipt of a proper invoice.
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without, or with minimal, contract financing. When appropriate,
agencies shall use this payment method. FAR 32.102(d).

FAR 52.232-1 provides that unless otherwise specified in the
contract, the government must make payment under fixed-price
contracts when it accepts partial deliveries if:

1) The amount due on the deliveries warrants it; or

2 The contractor requests payment and the amount due on
partial deliveries is at least $1,000 or 50% of the total
contract price.

Advance Payments. FAR Subpart 32.4; FAR 52.232-12, Advance
Payments.

a)

b)

Advance payments are advances of money by the government to a
prime contractor before, in anticipation of, and for the purpose of
complete performance under one or more contracts. They are
expected to be liquidated from payments due to the contractor
incident to performance of the contract. Advance payments may
be made to a prime contractor for the purpose of making advances
to subcontractors.

This is the least preferred method of contract financing.
Requirements. FAR 32.402(c).

Q) The contractor must give adequate security.

(2 Advance payments cannot exceed the unpaid contract price.

3 The agency head or designee must determine that advance
payment is in the public interest or facilitates the national
defense.
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d) According to FAR 32.402(c)(2), the agency head or designee®
must make written findings that:

1) Advance payment will not exceed the contractor’s interim
cash needs.

2 Advance payment is necessary to supplement other funds
or credit available to a contractor.

(€)) The recipient is otherwise qualified as a responsible
contractor.

4 The government will benefit.

(5) The case fits one or more of the categories described in
FAR 32.403.

e) Advance payments can be authorized in addition to progress or
partial payments on the same contract. (FAR 32.402(d)).

f) Advance payments may be appropriate for the following (FAR
32.403):

1) Contracts for experimental, research or development
projects with nonprofit education or research institutions.

2 Contracts solely for management and operation of
Government-owned plants.

3) Contracts of such highly classified nature that assignment
of claim is undesirable for national security reasons.

4) Contracts with financially weak contractors with essential
technical ability. In such a case, contractor performance
shall be closely monitored to reduce Government’s
financial risk.

3 For the Army, the designee is the Assistant Secretary of the Army (Financial Management), see AFARS
5132.402. The Air Force designee is the Assistant for Accounting and Banking, Office of the Assistant Secretary of
the Air Force (Financial Management and Comptroller) (SAF/FMPB), see AFFARS 5332.409.
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()

(6)
(7)

Contracts for which a loan by a private financial institution
is not practicable.

Contracts with small business concerns.

Contracts where exceptional circumstances make advance
payments the most advantageous contract financing method
for both the contractor and the Government.

Progress Payments. There are two types of progress payments: those
based on costs incurred and those based on the stage of completion of the
contracted work.

a)

Costs Incurred. Progress payments can be made on the basis of
costs incurred by the contractor as work progresses under the
contract. FAR Subpart 32.5; FAR 52.232-16, Progress Payments.

1)

)

(3)

(4)

Unless otherwise provided for in agency regulations, the
contracting officer shall not provide for progress payments
to a large business if the contract amount is less than $2.5
million or to a small business if the contract amount is less
than the simplified acquisition threshold (currently
$150,000). FAR 32.104(d)(2)-(3).

Subject to the dollar thresholds, a contracting officer may
provide for progress payments if the contractor must
expend money during the predelivery period that will have
a “significant impact” on its working capital, and there is a
substantial time from contract inception to delivery (six
months for a large business and four months for a small
business). FAR 32.104(d)(1).

As part of a request for progress payments, a contractor
may include the full amount of payments due to
subcontractors as progress payments under the contract and
subcontracts. FAR 32.504(b).

Progress payments made under indefinite-delivery
contracts should be administered under each individual
order as if the order constituted a separate contract, unless
agency procedures provide otherwise. FAR 32.503-5(c) (as
amended by FAC 97-16). But see Aydin Corp. v. Widnall,
61 F.3d 1571 (Fed. Cir. 1995) (contractor entitled to
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()

(6)

(7)

administrative and production costs incurred to implement
cost segregation requirements imposed by the contracting
officer, where DFARS clause provided for progress
payments based on cumulative total costs of the contract).

Progress payments can be added to the contract after award
by contract modification, but the contractor must provide
adequate consideration. FAR 32.005.

Customary progress payments. FAR 32.501-1 and FAR
32.502-1.

@) The FAR provides that the customary amount is
80% for large businesses and 85% for small
businesses. FAR 32.501-1(a).

(b) DFARS provides for a customary uniform progress
payment rate of 80% for large business, 90% for
small business, and 95% for small, disadvantaged
businesses. DFARS 232.501-1(a)(i).

Unusual progress payments. Unusual contract financing is
financing with additional approval requirements. FAR
32.001.

@) Contracting officer may provide unusual progress
payments only if (FAR 32.501-2):

Q) Contract necessitates predelivery
expenditures that are large in relation to the
contractor’s working capital and credit;

(i) Contractor fully documents an actual need to
supplement private financing available;

(iii)  Contractor’s request is approved by the head
of the contracting activity or designee.

(b) DoD requires advance approval of the Director of
Defense Procurement & Acquisition Policy
(OUSD(AT&L)DPAP) for any “unusual” progress
payment requests. DFARS 232.501-2.
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b)

Percentage or Stage of Contract Completion. Progress payments
also can be based on a percentage or stage of contract completion,
if authorized by agency procedures. Use of this type of progress
payment is subject to the following restrictions:

Q) DFARS 232.102 provides that these types of progress
payments are only authorized for construction contracts,
shipbuilding, and ship conversion, alteration or repair.

2 The agency must ensure that payments are commensurate
with the work accomplished. Greenhut Constr. Co.,
ASBCA No. 41777, 93-1 BCA 1 25,374 (after hurricane
damaged previously completed construction work, Navy
was entitled to review the work and pay only the amount
representing satisfactorily completed work).

3) Under undefinitized contract actions, such payments cannot
exceed 80% of the eligible costs of work accomplished.

Loan Guarantees.

a)

b)

FAR Subpart 32.3 prescribes policies and procedures for
designated agencies’ guarantees of loans made by private financial
institutions to borrowers performing contracts related to national
defense.

The use of guaranteed loans requires the availability of certain
congressional authority. DoD has not requested authority in recent
years, and none is now available. DFARS 232.302.

Provisional Delivery Payments. DFARS 232.102-70.

a)

The contracting officer may establish provisional delivery
payments to pay contractors for the costs of supplies and services
delivered to and accepted by the government under the following
contract actions, if undefinitized:

1) Letter contracts contemplating a fixed-price contract,

2 Orders under basic ordering agreements,
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(€)) Unpriced equitable adjustments on fixed-price contracts,
and

4 Orders under indefinite delivery contracts.

b) Provisional delivery payments shall be used sparingly, priced
conservatively, and reduced by liquidating previous progress
payments in accordance with the Progress Payments Clause.

C) Provisional delivery payments shall not include profit, exceed
funds obligated for the undefinitized contract action, or influence
the definitized contract price.

6. Performance-Based Payments.* Performance-based payments are the
preferred financing method when the contracting officer finds its use
practical and the contractor agrees to its use. FAR 32.1001(a). However,
in a recent report the DoD IG reported that DoD failed to adequately
administer performance-based payments on 43 of 67 reviewed contracts.
Additionally, the DoD IG found that “$4.1 billion of the $5.5 billion in
performance-based payments lacked adequate documentation to ensure the
payments were for demonstrated performance.””

a) Performance-based payments may be made either on a whole
contract or on a deliverable item basis, unless otherwise prescribed
by agency regulations. FAR 32.1004.

Q) Financing payments made on a whole contract basis apply
to the entire contract.

(2 Financing payments made on a deliverable item basis apply
to a specific deliverable item.

b) Performance-based payments may not exceed 90 percent of the
contract price if on a whole contract basis, or 90 percent of the
delivery item price if on a delivery item basis. FAR 32.1004(b)(2).

4. The Defense Contract Management Agency website at http://guidebook.dcma.mil/7/guidebook_process.htm
provides guidance on the use and administration of performance-based payments (PBPS).

5. OFFICE OF THE INSPECTOR GENERAL OF THE DEP’T OF DEFENSE, REP. NO. D-2003-106, Administration of
Performance-Based Payments Made to Defense Contractors (June 2003).
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C) The payments may be made on any of the following bases (FAR
32.1002):

Q) Performance measured by objective, quantifiable methods;
(2 Accomplishment of defined events; or
(€)) Other quantifiable measures of results.

d) The contracting officer may use performance-based payments only
when the contracting officer and the offeror agree on the
performance-based payment terms, the contract is a definitized
fixed-price type contract, and the contract does not provide for
other methods of contract financing, except for advance payments
or loan guarantees. FAR 32.1003.

e) FAR 32.1000 provides that performance-based payments are not
used in the following instances:

1) Payments under cost-reimbursement contracts.

2 Contracts for architect-engineer services or construction, or
for shipbuilding or ship conversion, alteration, or repair,
when the contracts provide for progress payments based on
a percentage or stage of completion.

Commercial Item Purchase Payments. 10 U.S.C.§ 2307(f); 41 U.S.C.8§ 255(f);
FAR 32.2.

1. General Rule. Although financing of the contract is normally the
contractor’s responsibility, in some markets, the provision of financing by
the buyer is a commercial practice. The contracting officer may include
appropriate financing terms in contracts for commercial purchases when it
is in the best interests of the government.

2. Types of Payments. FAR 32.202-2:
a) Commercial advance payment.
1) Payments made before any performance of work.

(2 Limited to 15% of contract price.
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b)

d)

©)
(4)

Not subject to Prompt Payment Act interest.

Payment is made on contract specified date, or 30 days
after receipt by the designated billing office of a proper
request for payment, whichever is later. DFARS
232.206(f)(i).

Commercial interim payment. FAR 32.001 (Similar to Progress

Payments)

1) Not commercial advance payment or delivery payment.

2 Payments made after some work has been done.

3) Late payment is not subject to Prompt Payment Act interest
penalty.

4) Payment is made on entitlement date specified in the

contract, or 14 days from the receipt by the designated
billing office of a proper request for payment, whichever is
later. DFARS 232.206(f)(ii).

Delivery payment. FAR 32.001

1)
(2)
©)

(4)

Payment for accepted supplies or services.
Includes partial deliveries.

Considered an invoice payment subject to Prompt Payment
Act interest.

The prompt payment standards for commercial delivery
payments are the same as specified in FAR Subpart 32.9.

Installment payment financing for commercial items shall not be
used for defense contracts unless market research has established
that this form of contract financing is both appropriate and
customary in the marketplace. DFARS 232.206(g).

Prerequisites. FAR 32.202-1. Commercial item purchase financing,
consisting of either interim payments or advance payments, may be made
under the following circumstances:
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d)

The item financed is a commercial supply or service.
The contract price exceeds the simplified acquisition threshold.

The contracting officer determines that it is appropriate/customary
in the commercial marketplace to make financing payments for the
item.

This form of contract financing is in the best interest of the
government. To help make this determination, the FAR authorizes
agencies to establish standards, such as type of procurement, type
of item, or dollar level. FAR 32.202-1(e).

Adequate security is obtained from the contractor. FAR 32.202-4.

1) Subject to agency regulations, the contracting officer may
determine the offeror’s financial condition to be adequate
security provided the offeror agrees to provide additional
security should that financial condition become inadequate
as security. DFARS 232.202-4 states that an offeror’s
financial condition may be sufficient to make the contractor
responsible for award purposes, but not be adequate
security for commercial contract financing.

(2 Types of Security.
€)) Paramount lien.
(b) Irrevocable letters of credit.
() Surety bond.

(d) Guarantee of repayment from a person or
corporation of demonstrated liquid net worth
connected by significant ownership to the
contractor.

(e) Title to identified contractor assets of adequate
worth.

3) The value of the security must be at least equal to the
maximum unliquidated amount of contract financing
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payments to be made to the contractor. The value of
security may be adjusted during contract performance as
long as it is always equal to or greater than the amount of
unliquidated financing. FAR 32.202-4(a)(3).

D. Progress Payments on Construction Contracts. FAR 32.103; FAR 52.232-5,
Payments Under Fixed-Price Construction Contracts.

1. When a construction contract provides for progress payments and the
contractor fails to achieve satisfactory performance for a period for which
a progress payment is to be paid, the government may retain a percentage
of the progress payment. The retainage shall not exceed 10 percent of the
progress payment.

2. Entitlement to progress payments requires compliance with the contract
and relevant regulations. The Davis Group, Inc., ASBCA No. 48431, 95-2
BCA {27,702.

V. THE PROMPT PAYMENT ACT. 31 U.S.C. § 3901-3907; 5 C.F.R.
1315;° FAR SUBPART 32.9.

A. Applicability of the Prompt Payment Act (PPA).
1. Background.

a) Prior to enactment of the Prompt Payment Act of 1982 (Pub. Law
No. 97-177), the Federal government did not have uniform criteria
for establishing due dates for payments to contractors.

b) Many invoices were paid too early or too late. The General
Accounting Office (GAO) estimated that contractors were losing at
least $150 million annually due to late payments, and the Federal
Government could save at least $900 million annually if payments
that had been paid early had instead been paid when due.’

C) To address these concerns, the PPA and implementing guidance
and regulations issued by the Office of Management and Budget

6° OMB Circular A-125 was rescinded in 1999 and replaced by the Prompt Payment regulations at 5 CFR Part 1315.

7. Actions to Improve Timeliness of Bill Paying by the Federal Government Could Save Hundreds of Millions of
Dollars, (AFMD-82-1, Oct. 1, 1981).
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d)

(OMB) provided for payment due dates and interest penalties for
late payments.

The PPA provides that interest begins when the government fails
to make timely payments to the contractor after receipt of a proper
invoice from the contractor.

2. Coverage.

a)

b)

The PPA applies to all government contracts except for contracts
where payment terms and late payment penalties have been
established by other governmental authority (e.g., tariffs). FAR
32.901. See Prompt Payment Act Interest on Utility Bills,
B-214479, Sept. 22, 1986, 1986 U.S. Comp. Gen. LEXIS 497. See
also National Park Service—L ate Payment Charges for Utility
Services, B-222944, Oct. 23, 1987, 1987 U.S. Comp. Gen. LEXIS
316 (holding that elements of implied contract governed payment
terms with private, unregulated utility company)

The PPA applies to all government agencies.

There are no geographical limitations to applicability of the PPA’s
procedural requirements. FAR 32.901. Ingenieurgesellschaft Fuer
Technische Dienste, ASBCA No. 42029, 42030, 94-1 BCA

1 26,569.

3. In analyzing whether the contractor is entitled to PPA interest, the
government must determine that:

3)
b)
c)

d)

PPA applies to the payment,
Invoice is proper,
Government has accepted the supplies or services, and

Government has paid the invoice late.

Applicability to Types of Payments. The PPA applies to invoice payments

i.e., payments made for supplies or services accepted by the government.
For purposes of applying the PPA, invoice payments include (FAR
32.901(b)):
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a) Payment for supplies or services accepted by the Government.

b) Payments for partial deliveries accepted by the Government under
fixed-price contracts.

C) Final cost or fee payments where the Government and the
contractor have settled the amounts owed.

d) Progress payments under fixed-price architect-engineer contracts.
e) Progress payments under fixed-price construction contracts.
f) Interim payments on cost-reimbursement service contracts.®

5. The PPA does not apply to contract financing payments made prior to

acceptance of supplies or services. FAR 32.901(b). For purposes of
applying the PPA, contract financing payments include (FAR 32.001):

a) Advance payments.
b) Progress payments based on cost.

C) Progress payments based on percentage or stage of completion
(except for those made under the fixed-price construction and
fixed-price architect-engineer payments clauses noted above).

6. The PPA does not require payment of interest when payment is not made
because of a dispute over the amount of payment due or compliance with
the contract. Active Fire Sprinkler Corp. v General Servs. Admin., 2001
GSBCA LEXIS 172 (July 11, 2001).

B. Invoice Payment Procedures.

1. Proper invoice required. The contractor must submit a proper invoice to
trigger the PPA. FAR 32.904(b)(1)(i). Invoice means a contractor’s bill
or written request for payment under the contract for supplies delivered or
services performed. FAR 2.101.

8. FAR 32.907 imposes an interest penalty on interim payments on cost-reimbursement contracts for services, when
such payment is made more than 30 days after the designated billing office receives a proper invoice. 66 Fed. Reg.
65,359 (Dec. 18. 2001). Section 1007 of the National Defense Appropriations Act for FY 02 also requires payment
of Prompt Payment Act interest for these late payments.
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b)

Under FAR 32.905(b), a proper invoice must include:

1)
(2)
©)
(4)

(5)

(6)

(7)

(8)

(9)

Name and address of contractor.
Invoice date.
Contract number or other authorization.

Description, quantity, unit of measure, and cost of supplies
delivered or services performed.

Shipping and payment terms.

Name and address (EFT banking information & TIN if
required) of contractor official to whom payment is to be
sent.

Name, telephone number, and mailing address of person to
notify if the invoice is defective.

Any other information or documentation required by the
contract, such as evidence of shipment.

Though not required, contractors are strongly encouraged
to assign an identification number to each invoice.

Notice of defective invoice. The government must notify the
contractor of any defective invoice within 7 days (3 days for meat,
meat food products, and fish; 5 days for perishable agricultural
commaodities, dairy, and edible fats or oils) after receipt of the
invoice at the designated payment office. The notice should
include a statement identifying the defect in the invoice. FAR
32.905(b)(3).

1)

(2)

If such notice is not timely, an adjusted due date for
purposes of determining an interest penalty will be
established in accordance with FAR 32.907-1(b).

FAR 52.232-25(a)(3) provides that the due date on the
corrected invoice will be adjusted by subtracting from it the
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©)

number of days taken beyond the prescribed notification of
defects period.

The contractor will not be entitled to PPA interest for late
payment, despite the agency’s failure to notify the
contractor of a defective invoice, if the contractor knew that
its invoice was defective. Masco, Inc., HUDBCA No.
95-G-147-C16, 96-2 BCA 1 28364 (contractor knew that
invoiced work had not yet been completed).

Supporting documentation is required. FAR 32.905(f).

1)

)

A receiving report or some other government document
authorizing payment must support all invoice payments. A
receiving report is evidence that the government accepted
the supplies delivered or services performed by the
contractor.

The agency receiving official must forward supporting
documentation by the 5th working day after government
acceptance or approval, unless the parties have made other
arrangements. This period of time does not extend the
payment due date.

Payment due date. FAR 32.904(a) provides the payment due date for
invoice payments, not including architect-engineer, construction, or food
and specified item contracts, is the later of:

a)

b)

The 30th day after the designated billing office receives a proper
invoice; or

The 30th day after government acceptance of supplies delivered or
services performed by the contractor.

1)

()

On a final invoice where the payment amount is subject to
contract settlement actions, acceptance occurs on the
effective date of the settlement.

For the sole purpose of computing an interest penalty,
government acceptance occurs constructively on the
seventh day after the contractor has delivered the supplies
or performed the services, unless there is a disagreement
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over quantity, quality, or contractor compliance with a
contract requirement.

(€)) Except for commercial items as defined in FAR 2.101, the
contracting officer may specify a longer period for
constructive acceptance. This is normally to afford the
government a reasonable opportunity to inspect and test the
supplies furnished or to evaluate the services performed,
but cannot be used as a routine agency practice. The
contract file must indicate the justification for extending the
constructive acceptance period beyond 7 days.

C) Special payment periods. The payment due date on contracts for
perishable agricultural commodities is shorter. (meat, 7 days; fish,
7 days; perishable agricultural commodities, 10 days; dairy, 10
days; etc.) FAR 32.904(f).

d) It is DOD policy to assist small disadvantaged businesses by
paying them as quickly as possible after receipt of a proper
invoice, and before normal payment due dates in the contract. This
policy does not alter the payment due date for purposes of the
Prompt Payment Act. DFARS 232.903.

3. Interest penalty for late payment. The government incurs an interest
penalty for late invoice payment, including late payment of progress
payments under fixed-price architect-engineering contracts and fixed-price
construction contracts. FAR 32.907. Under the new interim final rule,
interest penalties also accrue for late payment of interim payments on
cost-reimbursement service contracts.’

a) Accrual. The interest penalty accrues when the government pays
the contractor after the contract payment due date. Interest
penalties will not accrue for more than one year. See FAR 32.907
and 5 CFR §1315.10(a)(3).

b) Automatic payment. The interest penalty accrues automatically
and must be paid by the government without request by the

®See 66 Fed. Reg. 53,485 (Sep. 22, 2001) for final rule. See also FAR 32.908(c)(3).
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contractor. The government must pay any interest penalty of $1 or
more.® FAR 32.907.

C) The interest penalty is not excused by temporary unavailability of
funds. FAR 32.907(f).

d) Late payment penalty upon interest penalty.

1) The contractor is entitled to a penalty payment if the
contractor is owed an interest penalty of $1 or more, the
agency fails to make a required interest penalty payment
within 10 days after the date the invoice amount is paid,
and the contractor makes a written demand for the penalty
within 40 days after the payment. FAR 32.907(c).

2 The penalty upon penalty amount is 100% of the interest
penalty owed the contractor, not to exceed $5,000, nor be
less than $25. 5 CFR §1315.11(b)&(c).

4, Contract Disputes Act Interest Distinguished from Prompt Payment Act
Interest.

a) Under the CDA, the government pays interest on amounts found to
be due to a contractor on claims submitted to the contracting
officer. Such CDA interest accrues from the date the contracting
officer receives a proper claim until payment of the amount due on
the claim. FAR 33.208. 41 U.S.C.8 611. See Paragon Energy
Corp., ENG BCA No. 5302, 91-3 BCA 1 24,349 (payment of CDA
claim presumed to include interest).

b) PPA and CDA interest is based on the rate established by the
Secretary of the Treasury and published in the Federal Register.
31 U.S.C. §3902 and 41 U.S.C.§ 611.™ Under the CDA, the

19 The Defense Finance and Accounting Service (DFAS) has expressed concern that the costs of making such small
payments may not justify the payments. In FY 1996, DFAS Columbus made 10,789 interest payments—about one
quarter of all interest payments--totaling $28,701. DFAS regulations require documentation of the reason for the
late payment, and in one case a $1.05 payment was supported with nine pages of documentation. Financial
Management: The Prompt Payment Act and DoD Problem Disbursements (GAO/AIMD-97-71, May 23, 1997).

1 Information concerning the interest rate can be obtained through the Federal Register or from the Department of
the Treasury, Financial Management Service (FMS), Washington, DC 20227 (202) 874-6995. The rate applicable
from 1 January 2011 to 30 June 2011 is 2.625%. This rate is published semi-annually in the Federal Register. See
75 Fed. Reg. 82146 (Dec. 29, 2010). The FMS website is <www.fms.treas.gov>. The current and prior PPA
interest rates are at http://www.fms.treas.gov/prompt/rates.html.
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government pays simple interest and adjusts the rate every six
months in accordance with the current Treasury rate. In contrast,
PPA interest is compounded and is not adjusted during the one
year accrual period.

C) If a contractor files a claim under the CDA for PPA interest,
interest will run under the PPA until government receipt of the
claim, after which CDA interest will apply. Technocratica,
ASBCA No. 44444, 94-1 BCA 1 26,584.

C. Fixed-Price Construction Contracts.

1. The government must pay interest on approved construction contract
progress payments that remain unpaid for more than 14 days after the
designated billing office receives a proper payment request. FAR
32.904(d).

2. Similarly, the contractor must pay interest on unearned progress payments,
e.g., when the contractor’s performance for which progress payments are
made does not conform to contract terms. FAR 32.904(d)(4)(i). FAR
52.232-5(d), Payments under Fixed-Price Construction Contracts. The
government must demand payment of the underlying debt in a sum
certain. Electronic & Space Corp., ASBCA No. 47539, 95-2 BCA
27,768 (the government’s letter which simply stated “it appears” progress
payments were overpaid was ruled to be an improper demand letter).

3. The government must pay interest on any retained amount that is approved
for release if the government does not pay the retained amount to the
contractor by the 30th day (unless specified otherwise in contract) after
release. FAR 32.904(d)(2)(ii).

4. Interest penalties are not required on payment delays due to disagreement
between the parties over the payment amount or other issues involving
contract compliance. Claims involving disputes and any interest thereon
will be resolved in accordance with the Disputes clause. FAR 52.232-27
(@)(4)(ii). FAR 32.907(d).

D. Fixed-Price Architect-Engineer Contracts. The government must pay interest
penalties on approved contract progress payments that remain unpaid for more
than 30 days after government approval of contractor estimates of work or
services accomplished. FAR 52.232-10, Payments Under Fixed-Price Architect-

20-22



Engineer Contracts; FAR 52.232-26, Prompt Payment for Fixed-Price Architect-
Engineer Contracts. FAR 32.904(c).

E. Prompt Payment Discounts.

1. Discount for prompt payment means an invoice payment reduction
voluntarily offered by the contractor, in conjunction with the clause at
FAR 52.232-8, Discounts for Prompt Payment, if payment is made by the
government prior to the due date. The due date is calculated from the date
of the contractor’s invoice. If the contractor has not placed a date on the
invoice, the due date is calculated from the date the designated billing
office receives a proper invoice, provided the agency annotates such
invoice with the date of receipt at the time of receipt. When the discount
date falls on a Saturday, Sunday, or legal holiday when federal
government offices are closed and government business is not expected to
be conducted, payment may be made on the following business day and a
discount may be taken. FAR 32.906(e).

2. The government may take prompt payment discounts offered by a
contractor only when it makes payment within the specified discount
period.*?

3. The PPA imposes an interest penalty on improperly taken discounts, and
the agency must pay the penalty without request by the contractor. FAR
32.907(b).

4. The government policy provisions at FAR 32.906(a) state that the
government shall not make invoice and contract financing payments
earlier than 7 days prior to the dates specified in the contract unless the
agency head, or designee, determines to make earlier payment on a case-
by-case basis.

F. Waiver. A contractor may waive an interest penalty payment issued to it under
the PPA either by an express written statement or by acts and conduct which
indicate an intent to waive. Central Intelligence Agency - Waiver of Interest
Under Prompt Payment Act, 62 Comp. Gen. 673 (1983) (contractor refused to
accept interest check prepared by agency).

12 . . . . . .

For a discussion on the propriety of taking a prompt payment discount for progress payments made in the normal
course of contract administration, See Prompt Payment Discounts Based on Progress Payments, ARMY LAw., Aug.
1994, at 54.
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VI. ELECTRONIC FUNDS TRANSFERS (EFT). FAR SUBPART 32.11.

A

Mandatory Use. Payment by EFT is the mandatory method of contract payment*?
in normal contracting situations except for the following situations listed in FAR
32.1103:

The office making payment under a contract requiring EFT loses the
ability to release payment by EFT. In such a case, the paying office shall
make all the necessary payments by check or some other mutually
acceptable method of payment. FAR 32.1103(a).

The payment will be received by or on behalf of a contractor outside the
United States and Puerto Rico. FAR 32.1103(b). However the agency
head may authorize EFT for a non-domestic transaction if the political,
financial, and communications infrastructure in the foreign country
supports EFT payment. FAR 32.1106(b)(1).

The payment will be paid in other than US currency. FAR 32.1103(c).
However, the agency head may authorize EFT if such a transaction may
be made safely. FAR 32.1106(b)(2).

Classified contracts, where EFT payments could compromise the
safeguarding of classified information or national security, or where
arrangements for appropriate EFT payments would be impractical due to
security considerations. FAR 32.1103(d).

Contracts executed by deployed contracting officers in the course of
military operations, including but not limited to, contingency operations as
defined in 10 U.S.C. 8 101(a)(13), or a contract awarded during
emergency operations, such as natural disasters or national or civil
emergencies.

The agency does not expect to make more than one payment to the same
recipient within a one year period. FAR 32.1103(f).

The agency’s need for supplies and services is of such unusual and
compelling urgency that the government would be seriously injured unless
payment is by a method other than EFT. FAR 32.1103(g).

13 31 USC §3332 requires use of EFT in all situations except when recipients certify in writing that they do not have
an account with a financial institution.
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There is only one source for supplies and services and the government
would be seriously injured unless payment is by a method other than EFT.
FAR 32.1103(h).

Payment by a method other than EFT is otherwise authorized by the
Department of Treasury Regulations at 31 CFR 208. FAR 32.1103(i).

Specified Payment Date. FAR 32.902. See also FAR 52.232-33 & 34.

1.

The date on which the funds are to be transferred to the contractor’s
account by the financial agent according to agency’s EFT payment
transaction instruction given to the Federal Reserve System.

If no date has been specified in the instruction, the specified payment date
is 3 business days after the payment office releases the EFT payment
transaction instruction.

Assignment of Claims. Using EFT payment methods is not a substitute for a
properly executed assignment of claims. EFT information showing the ultimate
recipient of the transfer to be other than the contractor, in the absence of a proper
assignment of claims, is considered to be incorrect EFT information. FAR
32.1105.

Central Contractor Registration (CCR). FAR Subpart 4.11. FAR 52.204-7.

1.

Contractors provide EFT data to DOD by registering in the CCR.
Registration is mandatory prior to award of a contract, basic agreement,
basic ordering agreement, or blanket purchase agreement. The contractor
identifies itself through a Data Universal Numbering System number or
DUNS assigned by Dun and Bradstreet Information Services. See FAR
52.204-6.

Exceptions to this policy: FAR 4.1102.

a) Purchases made with the Government-wide commercial purchase
card or other micro-purchase methods,

b) Awards made to foreign vendors for work performed outside the
United States,

C) Classified contracts or purchases,
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d) Contracts executed by deployed contracting officers in the course
of military operations, including but not limited to, contingency
operations as defined in 10 U.S.C. § 101(a)(13), or a contract
awarded during emergency operations, such as natural disasters or
national or civil emergencies.

e) Contracts to support unusual or compelling needs.

Incorrect EFT Information. If the contractor’s EFT information is incorrect, the
Government need not make payment until the contractor supplies the correct
information. Any invoice submitted under the contract is deemed not to be a
proper invoice for purposes of prompt payment. FAR 52.232-33(d); FAR 52.232-
34(d); FAR 32.905(b)(ix)(B).

Payment by Government Purchase Card.* The financial institution that issued
the government credit card may make immediate payment to the contractor. The
government will reimburse the financial institution. FAR 32.1108.7

FAR Clauses: Unless payment will be made exclusively through the government
purchase card, other third party arrangement, or pursuant to an exception in FAR
32.1103, the contracting officer shall insert the clause at FAR 52.232-33, Payment
by Electronic Funds Transfer-Central Contractor Registration, in all solicitations
where the paying office uses the Central Contractor Registration database as its
source of EFT information. In contracts where clause 52.232-33 is not inserted,
the contracting officer will insert the clause at FAR 52.232-34, Payment by
Electronic Funds Transfer-Other than Central Contractor Information.

Liability for Erroneous Transfer

1. If an uncompleted or erroneous transfer occurs because the government
failed to use the contractor provided EFT information in the correct
manner, the government remains responsible for making a correct
payment, paying any prompt penalty due, and recovering any erroneously
directed funds. FAR 52.232-33(e)(1).

“DoD requires use of the purchase card as payment for any purchase at or below the micro-purchase threshold
($2,500). A written determination by a Senior Executive Service member, Flag Officer, or General Officer is
required in certain instances where the card is not used. DFARS 232.1108 and 213.270.

> Written contracts to be paid by purchase card should include the clause at 52.232-36, Payment by Third Party, as
prescribed by FAR 32.1110(d). However, payment by a purchase card also may be made under a contract that does
not contain the clause if the contractor agrees to accept the card as a method of payment. FAR 32.1108(b).
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If an uncompleted or erroneous transfer occurs because the contractor
provided incorrect EFT information, and if the funds are no longer in the
control of the payment office, the government is deemed to have made
payment and the contractor is solely responsible for recovery of any of the
erroneously directed funds. If the funds remain under the control of the
payment office, the government retains the right to either make payment
by mail or suspend the payment. FAR 52.232-33(e)(2).

Prompt Payment Act. A payment shall be deemed to have been made in a
timely manner if the EFT payment transaction instructions given to the
Federal Reserve System specifies the date for settlement of the payment
on or before the prompt payment due date, whether or not the Federal
Reserve System actually makes the payment by that date. FAR 52.232-
33(f) & -34(f).

Wide Area Work Flow (WAWF).

1.

WAWE is the mandated method for using EFT for payments for DoD
contracts. DFARS 232.7003. WAWF combines, in a secure web-based
system, electronic invoicing, receipt, and acceptance. WAWF website is
at https://wawf.eb.mil/.

A contractor and contracting officer may agree to process payment and a
receiving report using an electronic form other than WAWF, but must
agree to a plan and timeline specifying when the contractor will transfer to
WAWEF. DFARS 232.7003(b).

From March 2002 through May 2003, the Defense Contract Management
Agency (DCMA) conducted a pilot program using WAWF. The program
involved about 31,000 transactions valued at about $1.5 billion dollars.
Comparable paper-based transactions would result in an average of about
$315,000 dollars in PPA interest payments. In the pilot program, 99.9%
of WAWF payments were processed on time, incurring only $54 dollars in
PPA interest.

VIl. ASSIGNMENT OF CLAIMS.

A.

General Rule. A contractor may assign its right to be paid by the government for
contract performance. FAR 32.802.

1.

Under the Assignment of Claims Act (31 U.S.C. § 3727) and Assignment
of Contracts Act (41 U.S.C. § 15), a contractor may assign monies due or
to become due under a contract if all of the following conditions are met:
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d)

The contract specifies payments aggregating $1,000 or more.

The contractor makes the assignment to a bank, trust company, or
other financing institution, including any federal lending agency.

The contract does not prohibit the assignment.

Unless the contract expressly permits otherwise, the assignment:
1) Covers all unpaid amounts payable under the contract;
(2 Is made only to one party; and

3) Is not subject to further assignment.

The assignee sends a written notice of assignment together with a
true copy of the assignment instrument to the:

1) Contracting officer or agency head,
(2 Surety on any bond applicable to the contract; and

(€)) Disbursing officer designated in the contract to make
payment.

The provisions of the Assignment of Claims Act are construed strictly.
See Summerfield Housing Limited Partnership v. United States, 42 Fed.
Cl. 160 (1998).

B. Protection for the Assignee. 41 U.S.C. 8 15; FAR 32.804.

1.

Once the assignee notifies the government of the assignment, the
government must pay the assignee. Payment to the contractor will not
discharge the government’s obligation to pay the assignee. Tuftco Corp.
v. United States, 222 Ct. Cl. 277 (1980).

The government cannot recover payments made to the assignee based on
the contractor’s liability to the government. FAR 32.804.

DOD may include a “no-setoff” provision in its contracts upon a
determination of need by the President published in the Federal Register.
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41 U.S.C. 8 15(e). Formerly, agencies could only use a “no-setoff”
provision upon a Presidential proclamation of war or national emergency.
This authority has been delegated to the Head of the Agency after such
determination has been published in the Federal Register. Use of the “no-
setoff” provision may be appropriate to facilitate the national defense, in
the event of a national emergency or natural disaster, or when the use of a
“no-setoff” provision may facilitate private financing of contract
performance. If the offeror is significantly indebted to the Government,
this information should be used in the determination. FAR 32.803(d).

4. If the contract contains a no-setoff commitment clause (FAR 52.232-23,
Alt ), the assignee will receive contract payments free of reduction or
setoff for:

a) Any liability of the contractor arising independent of the contract.
FAR 32.804(b)(1). See Bank of Amer. Nat. Trust and Sav. Ass’n
v. United States, 23 F.3d 380 (Fed. Cir. 1994) (SBA loans to fund
contract performance are “independent” of the contract and not
subject to set-off). See also Applied Companies v. United States,
37 Fed. Cl. 749 (1997) (discussing use of no-setoff provision by
assignor).

b) Certain liabilities arising under the same contract, such as fines,
penalties, and withheld taxes (FAR 32.804(b)(2)).

VIiIl. DEBT DETERMINATION AND COLLECTION PROCE