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AGENCY: Copyright Office, Library of 
Congress. 
ACTION: Interim regulations. 

SUMMARY: TheCopyright Office of the 
Library or Congress is issuing interim 
regulations to revise therules and 
regulations of the former Copyright 
Royalty Tribunal adopted by theOffice on 
December 22,1993.TheOffice is seeking 
comments on these interim rules, which 
will govern theconduct of royal ty 
distribution andrateadjustment 
proceedings prescribed by theCopyright 
Royalty Tribunal Reform Actof 1993 until 
final regulations are adopted. 
EFFECTIVE DATE: May 9.1994 

Written comments should be received 
byJune 15, 1994. Reply comments should 
be received by July 15, 1994. 
ADDRESSES: Fifteen copies of written 
con:ments should be addressed, if sentby 
mall. to:Copyright Arbitration Royalty 
Panel (CARP), P.O. Box 70977, Southwest 
Station, Washington, D.C.20024. If 
delivered by hand, copies should be 
brought to: Office of theGeneral Counsel, 
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Copyright Office, RoomLM407, 
JamesMadison Memorial Building, 101 
Independence Avenue, SE,WashingtOn, 
OC20540. 
FOR FURTHER INFORMATION CONTACT: 
William Roberts, SeniorAttorney, U.S. 
Copyright Office, Library of Congress, 
WashingtOn, DC20540, (202)707-8380. 
SUPPLEMENTARY INFORMATION: The 
Copyright Royalty Tribunal Reform Act 
of 1993, Pub.L. No. 103-198, eliminated 
theCopyright Royalty Tribunal (CRT) 
and replaced it with a system of ad hoc 
Copyright Arbitration Royalty Panels 
(CARPs), administered by theLibrarian 
of Congress and theCopyright Office, for 
purposes of distributing royalties and 
adjusting royalty ratesfor the various 
compulsory licenses and statutory 
obligations of theCopyright Code. The 
CRTReform Act,which waseffective 
immediately upon its enactment, directed 
theLibrarian and theOffice to adoptthe 
rules and regulations of theCRT found in 
chapter 3 of37 CFR, 17U.S.c. 802(d), 
and provided that theCRT'sregulations 
were to remain ineffectuntil the 
Librarian adopts "supplemental or 
superseding regulations." The Office 
adopted theCRT'srulesand regulations 
onan interim basison December 22 
1993, and notified thepublic that it ' 
intended to begin a rulemaking 
proceeding to revise and update those 
rules. 58 FR67690(1993). raday's 
interim regulations are the latest resultof 
thatrulemaking proceeding. 

I. Notice of Proposed Rulemaking 

OnJanuary 18, 1994, theCopyright 
Office of the Library of Congress .. 
published a Noticeof Proposed 
Rulemaking (NPRM) establishing a new 
setof rulesand regulations intended to 
revisethoseof the former CRT. The 
NPRMcontained longandsubstantial 
revisions required by thedual structure of 
theroyaltyrateadjustment and distribution 
system createdby theCRTReform Act. 
Instead of a singleadministrative body 
(theCRT), thenew system features a 
division of authority. The Librarian and the 
Copyright Office are responsible fordoing 
thepreliminary worknecessary for the 
operation of both thedistribution and the 
rateadjustment proceedings, including the 
organization and selection of theCARPs. 
The CARPsaregivensole authority to 
determine theappropriate distribution of 
royalties and the royalty rates. Their 
determinations are laterreviewed by the 
Librarian of Congress. Since theCRT's 
ruleswerenot designed to implement a 
system such as this,we were obliged to 
institute this rulemaking proceeding. 

The NPRM proposed removal of pans 
301 through 311 of Chapter III of 37 CFR 
and creation of subchapters AandB of 
chapter II. Subchapter Acomprises the 
Copyright Office'srulesand procedures. 
consisting of parts201-211, which remain 
unchanged. New subchapter B, which is 
the subjectof this rulemaking, comprises 
parts251-259, and is devoted entirely to 
therulesand procedures of theCARPs. In 



lheNPRM. part 251. the Copyright 
Arbitration Royalty PanelRulesof 
Procedure. consisted of proposed 
regulations to govern the organization of 
the CARPs, access to CARPmeetings and 
records. rulesgoverning the conduct and 
comse ofproceedings. andprocedures 
applicable to I'81e adjustments and 
distributions. TheNPRM also reserved a 
subsection f(l' standards of conduct for 
.arbitrators, andsought comment as to 
whattheappropriate ethical and financial 
standards should be. 

Newpart252proposed revised rules 
forthefiling of claims to cablecopyright 
royalties, modeled after thesystem used 
by theCRT for the filing of digilal audio 
(DART) royalty claims. Parts253 to 256­
Useof Certain Copyrighted Works in 
Connection With Noncommercial 
Educational Broadcasting; Adjustment of 
Royalty Rate forCoin-Operated 
Phonorecord Players; andAdjustment of 
Royalty Payable Under Compulsory 
License forMaking andDistributing 
Phonorecords - proposedonly technical 
changes to theformer CRT'srules. Like 
part 252,part 257- Filing of Claims to 
Satellite Carrier Royalty Fees- was 
modeled aftertheroyalty claim 
procedures used by theCRTfor DART. 
Finally, pans 258and259- Adjustment of 
Royalty Feefor Secondary Transmissions 
bySatellite Carriers andFiling of Claims 
to Digital Audio Recording Devices and 
Media Royalty Payments - contained only 
minor technical amendments. Sincethe 
CRT Reform Acteliminated thejukebox 
compulsory license, 17U.S.C. 116, and 
replaced it with a provision fornegotiated 
licenses, theNPRM proposed elimination 
of theCRT's rules governing the filing of 
jukebox claims (formerly pan 305of 37 
CFR). 

Following issuance in theFederal 
Register of theNPRM, theCopyright 
Office invited theinterested parties to a 
public meeting to discuss theproposed 
regulations concerning rules and 
procedures forCopyright Arbitration 
Royalty Panels. The public meeting was 
held on February I, 1994, at Hearing 
Room 921 of theOffice of theformer 
Copyright Royalty Tribunal. More than 50 
individuals attended; comments were 
noted in an unofficial transcript and 
became part of theAdministrative 
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Record,' Written comments on the 
proposed rulernaking were due on (l' 
before February IS, 1994. BoIh oraland 
written comments arereflected in our 
currentproceeding. 

TheOffice received a totalof 11 
comments," Many partiesfiledjoint 
comments, and someof thejoint 
commentators alsofiledseparate 
comments. Thecommenworgroups for 
eachof the 11 comments were as follows: 

Recording Industry Association of 
America, Incand the Alliance of Artists 
andRecording Companies, Inc. 
(referred to collectively as URIAN 

L AARC''); 
National Music Publishers Association and 

theHarryFoxAgency (collectively 
"Music Publishers''); 

Electronic Industries Association ("EIA"); 
American Society of Composers, Authors 

andPublishers, Broadcast Music, Inc., 
andSESAC, Inc.(collectively 
"Performing Rights Societies''); 

United Video Division of United Video 
Satellite Group, Inc.(''United Video"); 

National Cable Television Association 
C'NCTA"); 

Program Suppliers, JointSports Claimants, 
theNational Association of 
Broadcasters, Public Broadcasting 
Service, American Society of 
Composers, Authors andPublishers, 
Broadcast Music, Inc., SESAC. Inc., 
theDevotional Claimants, theCanadian 
Claimants, and National Public Radio 
(collectively "Copyright Owners");' 

Program Suppliers ("Program Suppliers"); 
JointSports Claimants, theNational 

Association of Broadcasters, Public 
Broadcasting Service, the Devotional 
Claimants, theCanadian Claimants, 

I Individuals wishing to inspcc:l!he unofficial 
uanscript of this meeting may COntaCl!he Copyright 
General Counsel's Office al (202) 707·g380. 

2 The first ten comments were filed on time. The 
11th comment, from !he Public Broadcasling 
Service, was filed April 21, 1994, more !han two 
mon!hs late, and included a mOlion for leave to file 
!he comment. The Copyrighl Office lees no reason 
why consideration of the comment should be denied, 
and we are therefore griUlting PBS' mouon and 
considering the views expressed in the comment for 
this rulemaking. 

3 The parties comprising the Copyright Owners
 
derive thc:ir l1lImes from their"Phase I" ~ in the:
 
fonner Tribunal'scableroyaltydislributionpoceedircs.
 

. The: Program Suppliersare men: Ihan100producers IIld
 

and National Public Radio(collectively 
''Certain Copyright Ow,ners"). 

GospelMusicCoalition and Copyright 
Management, Inc. (collectively 
''GospelMusic''); 

Public Broadcasting Service ("PBS"). 

U. CRT Precedentand PendingMatters 

The NPRMaddressed a significant 
preliminary issue: howtheCopyright 
Office should dealwithmatters that were 
pending beforetheCRTat the timeof its 
elimination. The Office stated thatit was"of 
the finn opinion thatit is notthe successor 
agency or office to theCopyright Royalty 
Tribunal" and that it was therefore making a 
"preliminary finding thatall proceedings 
pending beforetheTribunal at thetime of 
itselimination wereterminated at that 
time."59 FR 2551 (1994). Parties wishing 
to havepending matters considered by 
eitherthe Office, or the CARPs, or both, 
would haveto resubmit the matters to the 
Office./d. 

TheOffice wenton to discuss the 
precedential effect, if any, of ordersand 
rulings of theTribunal issued in proceedings 
thatwerepending before theTribunal at the 
timeof its termination. Weconcluded: 

The Office has no intentionof questioning 
or reopening matters decided by the fonner 
Tribunal with respect to ongoingproceedings. 
However, we understand that the tenninationof 
pendingTribunal proceedingsand the 
requirementof new filingswill likely raise again 
some of the issues previouslydecided by the 
Tribunal,The Copyright Officeof the Libraryof 
Congressmakes a preliminaryfinding that, 
while we will look to theTribunal's decisions 
and orders for guidance.neither the Officenor 
the CopyrightArbitrationRoyaltyPanels are 
legallybound by those decisions.All legal 
issuesrelated to proceedingspendingbefore the 
Tribunal at the time of its elimination may 
thereforebe resubmittedto the CopyrightOffice 
and. where appropriate, to theArbitration Panels 
for consideration. Jd. 

diSlribulOrs of syndicated series,movies and television 
specials represented by the Motion Picture 
Association of America. The Joint Spans Claimants 
consist of Major League Baseball, the National 
Basketball Associauon, the Nalional Hockey League 
and !he Nalional Collegiate Alhletic Associalion. 
NAB represents claiming television and radio 
stalions. PBS represents claiming member television 
stations and producers of public television 
programs. ASCAP, BMI and SESAC are three 
performing righls societies, also known as the 
Music Claimanls, representing their members and 
afm iates, The Devotional Claimants consist of 
several producers and syndicators of religious 
programming. The Canadian Claimants represent 
Canadian programs broadcast by Canadian 
television slalions. NPR represents its claiming 
member radio stations. 
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i we also notedina fooUlote 10this 
paragraph: 
TheCopyright Office acknowledges thatit is of 
course bound by rate adjustmen1S IJld 
distributions thattheTribunal had conducted 
andconcluded before itselimination. Thus.for 
example. theOfface will notentertain any 
petitions fa reexamine cabledistributions for 
years earlier than 1990. 

u.atfn. 1. 
These statements concerning the 

refiling ofpending maaers,and the 
possible effectas legalprecedent of CRT 
rulings inpending proceedings, drew 
comments from twoparties. TheCopyright 
Owners favored theOffice'sposition that 
allpending CRTmatters terminated with 
enactment of lheCRT RefonnActand 
.would have10be retiledwiththe Office, 
theCARPs, or both.Copyright Owners, 
comment at 2. Theynotedthat the largest 
single matterto be affected by thispolicy 
decision is the 1990cabledistribution, and 
asked that the parties to thatproceeding be 
allowed to resubmit theircaseswith the 
Copyright Office, but with two 
qualifications. First,according to the 
Copyright Owners, the"partiesshouldbe 
penniUed 10comment on theappropriate 
dates forsubmittal of the 1990casesand 
the startof the 1990hearing before a 
panel." [d. at3. Second, theyaskedthat the 
paniesin the 1990 distribution notbe 
restricted toevidence submitted to the 
CRT: inotherwords, thattheybeallowed 
to update theircasesin theirfilings with 
theOffice rather than being bound by what 
they previously submitted to theTribunal. 
[d.8t34. 

On theissue of rulings by theCRTin 
pending proceedings, IheCopyright 
Owners agreed in principle withIhe 
Office's preliminary finding that theseCRT 
rulings arenot binding, butsuggested 
"slight changes to thephrasing of the 
discussion." [d. at 4. According to the 
Copyright Owners, the NPRM wasunclear 
as to whether theOffice'sstatement - that 
neither it nor theCARPs areboundby 
CRT rulings - applied only to matters 
pending at the timeof theCRT's 
termination, or whether it was intended to 
apply to all CRTdecisions. If the language 
in the NPRM wasintended to refer toall 
CRT rulings, thentheCopyright Owners 
argued thatit is contrary to the intent and 
language of 17U.S.C. 802(c). Jd. at 4-5. 

RlAA/AARC alsoquestioned the 
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NPRM'sstatement regarding tteatmentof 
CRT precedenL Theircomments suggest 
that theyinrerpret theNPRMasasserting 
that the Officeand theCARPsare freeto 
ignoreeRr precedentin all cases. RIAAI 
AARC, comment at 1.RlAA/AARC 
appears to be BJgUing that any and all 
decisions of the CRI'- notcnIy thosein 
concluded matte'lS but alsothosein maaers 
pending on or bef<RDecember 17.1993­
represent legalprecedentthat is binding on 
theOfficeand theCARPs./d. at 2. 

Onreexamination of theNPRM, and 
especially in lightof thesecomments, we 
have10admit that our discussions bothof 
therefiling of pending matters and the 
legaleffectof CRTdecisions wereunclear. 
Theseare extremely important issues,and 
we will try 10clearuptheconfusion here. 

Firstof all. theOfficereswes its "fum 
opinion that it is not the successor agency 
or office to theCopyright Royalty 
Tribunal." S9FR 2551 (1994). Second, we 
adhereto the policydetermination that any 
proceeding stillpending beforethe CRT on 
thedateof its elimination, December 17, 
1993 - whether it involved rate adjustment, 
distribution, rulernaking, or administration 
- terminated as of thatdate.The legal 
effectof that tennination is that the 
proceeding hasceased to exist,and that 
anyrulings or decisions madeby the 
Tribunal during theproceeding are nulland 
voidand without any binding effect, as 
precedent or otherwise, on the Copyright 
Office, theCARPs, or Iheparties. 

In caseswherea proceeding was
 
terminated by operation of IheCRT
 

l.!efonn Act on December 17, 1993, the 
parties will be obliged to refile in the 
Copyright Office in accordance with 
these new CARP regulations, and 
present their arguments and, as a general 
rule, their evidence: as if there had 
never been a proceeding before the CRT. 
Parties to the 1990cable distribution are 
not bound by their earlier filing with the 
CRT, and may refile their cases and 
evidence as they see fit.' 

4 A question was raised in Ihe Febnall)' I, 1994, 
meeting as to the possibility, when Ihe 1990 cable 
disuibution proceedings are initialed by a CARP, of 
incorporating by reference, rather than completely 
refiling. one or more long documCIU already filed by 
a pari)' in Ihe suspended CRT proceedings. We agree 
that. to avoid wasteful andneedless duplication. the 
CARP should have the pr~ogalive to pennit 
incorporation by reference. 

Section 802(c) of the CopyrightCode 
requiresthe CARPs to '~t on the basisof. 
.. prior decisionsof the Copyright Royalty 
TribW18l." Weemphasize, however, that 
this requirement appliesonly to 
proceedings that wereconcluded by Ihe 
Tribunal For example,CRTrulings from 
the 1989cable distribution have 
precedential effectbecause the 1989 
dislribution is a concluded proceeding, but 
rulingsmadeduringthe 1990cable 
dislribution are withoutprecedential effect 

Weshouldadd that,although rulings 
and orders fromproceedings thatwere 
pendingbefore the CRTat the timeof its 
elimination do not constitute binding 
precedent, theCopyrightOfficewill 
reviewthoserulingsand ordersfor 
infonnationand guidance if the same 
issuesarise during the courseof a refiled 
proceeding, and willcall themto the 
attention of the CARP. 

There is an importantdistinction to be 
madehere.What we havesaid so far 
appliesto cases wherea proceeding was 
underway at IheCRTbeforeDecember 17, 
1993, exceprfor claims toroyalties filed 
withthe CRTbeforeits elimination. 
Royalty claimsare required to befiled 
duringspecifictimeperiodssetby the 
CopyrightCode,andany validclaims filed 
with theCRTbefore the statutory 
deadlines, and still pending on December 
17,1993, are unaffected by the new law. 
For example, the Code requires claims 
for DART royalties to be filed in January 
and February of each year with respect 
to royalties from the preceding calendar 
year. 17 U.S.C. l007(a)(1). Claims to 
1992 royalties had to be filed with the 
CRT by February 28, 1993. It is not now 
necessary to refile those claims with the 
Copyright Office, even though 1992 
DARTroyalties have yet to be 
distributed. The Copyright Office has 
received from the CRT all claims to 
1992 DART royalties that had been filed 
with the Tribunal, and it is therefore 
unnecessary,and without legal effect, to 

5 As recommended in the comments of the 
Copyright Owners, we will at a lalcr dale invite the 
parties to the 1990 cable distribution to comment on 
when the proceeding should commence before the 
CARP. 
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refile thoseclaims with the Office. 
Finally, inconnection with DAIU 

filings, an issue raised by one of the 
commentalOlS brings upquestions related 
to those we havebeen discussing. The 
comment of thePerfonning Rights 
Societies contests thevalidity of therule 
proposed in §259.2oftheNPRM,which 
would require aperfonning rightssociety 
"••• toobtain from its members or 
affiliates separaIe specific and written 
authorization signed by members, 
affiliates or theirrepresentatives to me 
claims to the Musical Works FWKI •••", 
Performing Rights Societies, comment 
at 1.Thisrulewas promulgated by the 
CRT onOctober 18,1993, and,as 
directed by theCRT Refonn Act, the 
Office adopted it in itsDecember 22, 
1993, regulation. 58FOR 67690 (1993). 
OurNPRM didnotpropose to amend the 
regulation beyond renaming it and 
assigning it a new section number 
(§259.2). ThePerfonning Rights Societies 
filed a petition forreconsideration of the 
rulewith the CRT on November 3, 1993. 
before theTribunal was terminated, and 
are now asking forCopyright Office 
consideration of thequestion in the 
context of this rulemaking. Gospel Music 
has filed anopposition. Gospel Music, 
comment at 1-3. 

Although referred to as a "comment," 
the leuer from thePerforming Rights 
Societies ismore in thenature ofa 
petition toaddress theissue anew. They 
saythat they wish "to petition to reopen 
the Tribunal's former rulemaking 
proceeding," and to have thematter 
addressed by theCopyright Office. The 
CRT had adopted a rule contrary to the 
Performing Rights Societies' petition; if 
the Societies had not petitioned theCRT 
for reconsideration. or if theCRT had 
acted oneway or theother on the 
reconsideration request before it expired, 
we would consider the matterof the 
petition seuled. As things stand, however, 
the petition forreconsideration wasa 
pending CRT mauer, and the Copyright 
Office will consider the Performing 
Rights Societies' "comment" as a separate 
petition forrulemaking, notas partof this 
rulernaking proceeding. The"comment" 
ofGospel Music will be treated as an 
opposition to thatpetition. Ata laterdate 
wewill publish notice of a separate 
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rulemaking in response to the Performing 
Rights Societies' petition, andwill invite 
inrerested paI1ies tocomment 81th8ltime. 
Section 259.2,as adopted in 58 FOR 67690 
(1993) andrenamed and renumbered in this 
rulemaking, remains ineffectWltiI 
conclusion of the separate proceeding. 

m. InterimRegulations 

Today's interim regulations reflecta 
comprehensive review of the entire bodyof 
the fonnerTribunal's rulesand regulations, 
anda thorough analysis of thenew 
procedures needed to implement the 
bifurcated system ofad hocarbill'alion 
panels administered by theLibrarian of 
Congress. The coounents included a number 
ofsuggestions andpoposed amendments, 
most of which were consDUCtive and many 
of which wehaveadopted. Ingeneral the 
commentators were suppcl1ive of the 
Office's overall approach andmost of the 
language in theNPRM. It wasthe 
consensus of theparties at theFebruary 1, 
1994, public meeting that a reply period for 
comments on theproposed rules would be 
desirable. Atthetime of thepublicmeeting 
wethought itwould be imJXlSS1ble to 
provide periods forreply commentS 

addressed either to the respooses tothe 
NPRM or tothese interim regulations: this 
wasbecause theCARP infrastructure must 
be inplace before proceedings can begin. 
andoneof thedeadlines forstarting DART 
distribution proceedings was supposed to 
fallon March 30. 1994.6 Onfurther 
consideration, however. theOffice 
concluded thatit would bevirtually 
impossible tocarry outthenecessary 
procedures forappointing arbilJators before 
thatdale.andweissued a notice postponing 
thedeadline. see59FOR 9773 (1994) 
(postponing time period fordeclaration of 
controversy with respect to 1993 DART 
royalties toJune30, 1994). Even so. there is 
still theneed to implement theCARP rules 
immediately, andto begin thescreening and 
selection of potential arbitrators. 

Inorder toget revised regulations into 

6 Section l007(b) of \he Copyright Code staleslhat, 
"Wilhin 30 days afleTthe period established for \he 
filing of claims [January-February) .•• ,lhe Librarian 
of Congress mall determine whelher there eltists a 
controversy c:onccming\he dillribution of royalties .. 
..., and Section 1007(c) lWeI thai., if a c:oNIOVersy 
exists, "lhe Libr..ian shall ... convene a copyright 
arbilration royalty panel to determine the distribution of 
royalty paymenu:' 

effectimmediately and,at thesametime, to 
offeran opporwnity to see _how theywork in 
practice and to elicitmeaningful comments 
andsuggestions, theOffice is adopting 

l..!Qday's regulations onan interimbasis.7 All· 
proceedings before the· Office and theCARPs 
will begoverned by the December 22, 1993. 
interim rulesas amended by these interim 
rules, unless and until theyare further 
amended or superseded. Comments aredue 
onJene IS, 1994, andreplycomments on 
July 15,1994, whereupon theOffice plans to 
make another comprehensive review and 
analysis before adopting final regulations. 

TheLibrarian and theOffice are 
committed to creating thefairest, most 
efficienl possible system foradjusting 
royalty rates anddistributing royalties. We 
believe that therules andprocedures adopted 
today will work, butduring thecoming 
months wewillcontinue tomonitor the 
CARPexperience veryclosely and to 
identify any problems thatneedsolving and 
any improvements thatcan be made. 

The following is a section-by-section 
summary of theamended regulations, 
together witha discussion of theapplicable 
comments on thecorresponding provisions 
oftheNPRM. 

(a) Part251- Copyright Arbitration Royalty 
Panels Rules0/Procedure 

Part251 contains mostof therules and 
procedures governing theoperation of the 
CARPs. and therefore received thegreatest 
number of observations and suggestions 
from thecommentators. 

(1) Status cfCertain DART 
Proceedings. As a preliminary maaer, it is 
important to consider thescope of pan251 
with respect to digital audioproceedings 
under chapter 10of theCopyright Code. It is 
theOffice's reading of theCRT Reform Act 
thatneither of the following is tobea CARP 
proceeding: 

(i) the proceeding raising the maximum 
ratefordigital audiotaperoyalties which. 
under 17U.S.C l004(a)(3). is tobe handled 
solely by the Librarian; 

(ii) thearbitration proceeding WIder 17 
U.S.C. 1010to determine if a digital audio 
recording or interface device is subject to 
royally payments. We reach thisconclusion 

7 These inleTim relulations consist of Ihe earlier 
"illlCTim regulations" adopted by the Copyright Office 
on December22, 1993,S8 FR 67690 (1993), as 
amended by Iaday's changes. 
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~ based on the 1993 amendments to section 
SOl of the Copyright Code.Fonner section 
SOI(b)(4), which assigned to the Tribunal 
theauthority to distribute DARTroyalties, 
and"rocarry out its other responsibilities 
under chapter 10," wasdeleted; exceptfor 
DART royalty distribution, which 
reappears inthenew section SOI(b)(3), that 
fonnerauthority was not reassigned to the 
CopyrightArbitmtion Royalty Panels.For 
these reasons theOffice hasnot proposed 
anyregulations in this rulemaJcing as to the 
raising of the DART maximum royalty 
payment or the stalUS of a DART device. 
These arematters thatwillbe covered later 
in separate DART regu1ations. 

Weinvite comments fromtheparties on 
the following: 

Is ourinterpretation concerning the 
status of DART proceedings underthe 
CARP legislation correct? 

If it is correct, to whatextentdoes the 
Office haveauthority to adoptregulations 
governing standardsof conductin DART 
proceedings? 

(2) Organization of Part 251. Part 251, 
which trackstheoriginal formatof the 
former Tribunal's regulations, is divided 
into seven subparts, identified as subparts A 
through F. 

Subpart A.entitled "Organization," 
describes thecomposition andselection 
process for theCARPs. Subparts B andC ­
"Public Access toCopyright Arbitration 
Royalty Panel Meetings" and"Public 
Access toand Inspection of Records" ­
remain virtually thesameas the former 
Tribunal's rules, withonlya few minor 
technical amendments. Subpart D, 
"Standards of Conduct," consists of a 
completely newsetof rulesprescribing the 
financial andethical requirements for 
arbitrators, andgoverns ex parte 
communications. billing, sanctions for 
misconduct, andothermatters involving 
ethical standards. Subpart E, "Procedures 
ofCopyright Arbitration Royalty Panels," 
prescribes theprocedures tobe followed by 
the CARPs in conducting proceedings, 
including those governing submission of 
evidence, conduct of hearings, repons of 
the CARPs, andorders of theLibrarian. 
Subparts F andG - "RateAdjustment 
Proceedings" and"Royalty Fee 
Distribution Proceedings" - provide certain 
additional requirements inherent in rate 
adjustment anddistribution proceedings, 

ML-478 

and containonlya fewchangesof the 
formerTribunal's rules. 

The following summarizes the 
additions and changes in the various 
subparts of part 251. 

(b)Subpart A - Organization 

As theNPRMexplained, subpanA 
was inneed of complete revision because 
of thedifferences between the statutory 
organization of theCRTand thatof the 
CARPs. In addition to thechanges 
proposed in theNPRM,these interim 
regulations incorporate additional 
revisions based on the comments andour 
own further review. 

(1) Official Address. TheCopyright 
Officehas secured a specialPostOffice 
box forreceiving mailrelating rothe 
CARPs andanyother matters arising 
undersubchapter B of chapternof this 
title(37CPR).As theNPRMsaid, 
establishment of a singleofficial address 
is important, sincearbitration proceedings 
willnot necessarily takeplaceat a single 
location, within theLibraryof Congress 
or elsewhere. Theremay sometimes bean 
incentive for parties to deliverfilings 
directly to theactual location wherea 
CARPis meeting, but, for the reasons 
summarized in theNPRM, we believe it 
would be a mistake to allowofficial 
filings to go to locations different from 
the mailing address specified in these 
regulations. 

Therefore, all filings required by this 
subchapter, if sentby mail,shouldbe 
marked fordelivery to theofficial address 
contained in §251.1. The sameaddress 
should be usedfor all correspondence or 
inquiries concerning the CARPs, 
distributions of royalties, rate 
adjustments, and other matters arising 
under this subchapter B. Note that, under 
§25I.44, the CARPsare required to 
establishprocedures underwhichfilings 
maybe delivered directly to them,as 
longas a copy is also delivered to the 
official address. 

(2)Purpose of the CARPs. Section 
251.2describesthe royaltydistribution 
and rate adjustment responsibilitiesof 
the CARPs with respect to the various 
compulsory licenses and statutory 
obligationsestablished under the 
Copyright Code.' The Copyright Owners 

.requested deletion of the word 

"television"from thephrase"cable 
television" insubsection (e),pointing out 
that fee distributions forCable 
retransmissions undersections III of the 
stawtecoverradioas wellas television 
distantsignalcarriage.Wehavecorrected 
subsection (e)and haveamended later 
references to "cable television" to read 
simply"cable." 

(3) List ofArburators.:-.(i) The 
NPRM Proposals. Tofacilitate the 
process for selecting arbitrators, the 
NPRM proposed creation of a yearly list 
of qualified arbitrators obtained from 
professional arbitration associationsor 
organizations. The association or 

~ganization	 would supply the namesof 
arbitrators meeting the qualifications set 
out in §251.5, together with a brief 
summary of each person's educational 
and employment history,qualifications, 
and "any other information which. the 
professional arbitration association or 
organization may consider relevant." 
The Librarian would then publish the list 
of qualified candidates in the Federal 
Register, and this would constitute the 
master list from which all selections for 
CARPs would be drawn for the 
calendaryear. 

(ii) Comments of Copyright Owners. 
TheCopyrightOwnersrecommended 
severalchangesto §251.3 as proposed in 
the NPRM.CopyrightOwners, comment 
at 16-19. 

First, they suggested that theCopyright 
Officesolicitnamesof qualified 
arbitrators from at leastfive professional 
arbitration associations or organizations, 
including organizations that list former 
judges.Although, according rotheir 
predictions, the costof anarbitration 
organization's list willbe approximately 
$1,000, they"think that it is appropriate 
for a reasonable amountof money to be 

8 It is significanl that, while adjustment of royally 
rates for the cable compulsory license is one of the 
duties of the CARPs listed in §251.2, there is no 
simi!. provision for the satellite c.rier compulsory 
license. This is because the current satellite rates were 
adjusled in 1992, before enactmenl of the CRT Reform 
Act, and the satellite carrier license is due to expire on 
December 31, 1994. Congress is currently moving 
legislation to extend the duration of the license and 
provide for another arbiualCd adjusllllenl of the 
royalty rates. The Office 8Illicipales thal, when and if 
the pending satellite bill is enaclCd, il will include a 
provision making the salellite arbiualion a CARP 
proceeding. In thaI event we will amend these rules to 
reflect the legislalive changes. 
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spent compiling these lists."[d. at 16.They 
alsorecommended consultation withnot­
for-profit Slbittation associations that make 

- nocharge for theirservices. 
Second. theCopyright Owners 

suggested that the masrer listbeconfmed 
to50names. This, theysaid, "should 
provide a largeenough group from diverse 
sources to avoidrepeating the solicitation 
process inanyone year," [d. at 17. 

Third,toassistin the conttolof costsof 
theSlbilJ'ation process - a concern voiced 
by mostof thecommentators - the 
Copyright Owners suggested that 
§2S1.3(a) be amended to expand the 
required information provided to the 
Librarian by professional arbitration 
organizations; theyrecommended that this 
information include a description of the 
potentialSlbittators' anticipated hourly, 
daily, or annual fees, including perdiem 
expense requirements. [d. at 18. 

Fourth andfinally, theCopyright 
Owners sought amendment of §2S1.3(a)(2), 
which would require Slbitration 
associations and organizations to provide 
"a briefsummary of themember's 
employment history." Theytook the 
position thata briefsummary would not 
provide adequate information uponwhich 
to formulate objections, andaskedforan 
amendment requiring information on the 
potential arbitrators' "areasof expertise, 
general nature of clients represented and 
types ofproceedings in which !hemember 
represented clients." [d.at 19. 

(iii) Changes in §251.3. On the whole 
wethink thecomments and suggestions on 
lists of arbitrators makegoodsense, and 
wehave adopted mostof them with 
modifications and additions of our own. 

(A) Change inDatefor First Lists
 
Provided byArbitration Associations.
 
Subsecuon (a) is amended bydeleting 
"March I, 1994" and replacing it with"on 
or before May 6, 1994"as thedatethe 
Office is to receivefrom arbitration 
associations the lists of qualified 
arbitrators inaccordance with §251.3. We 
areproviding a longer period in which to 
compile thisyear's listssincewecouldnot 
complete theprocess of selection by 
March 1, 1994. and sincethe beginning of 
DART royalty distribution has been 
postponed from March 30 toJune 30, 
1994. See 59FR 9773 (1994). 

(B) References to "Member" Stricken. 
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In theNPRM. §251.3 refezred throughout 
to thepersons to be included in the list as 
"members"of the associations and 
organizations submiuing theirnames.It 
nowseemsclear that this term wouldbe 
questionable or inaccurate in somecases. 
We havetherefore substituted thephrase 
"personsqualified to serve as Slbittators" 
and the term "person" in the subsection. 

(C) PubUc AvailDbilityoflt;ormation. 
The NPRM leftopen the question of 
whetherthe information provided by the 
Slbitration associations or organizations 
undersubsection (a)wouldbe available to 
thepublic. This interim regulation hasbeen 
amended to makeclear that this 
information willbe available to thepublic 
for inspection and copying, but only with 
respectto those potential arbitrators whose 
namesare published in the Librarian's list 

(D)Employment or Professional 
Affiliation History. Assuggested in the 
comments, we haveamended subsection 
(a)(2) to call for moredetailed infonnation 
abouttheperson'sprofessional careerand 
expertise. The interim regulation also calls 
for information aboutclientsrepresented 
and types of proceedings in whichthe 
person hasbeeninvolved, butonly if that 
information is available to the association 
or organization submitting the name. We 
recognize thata potential arbitrator's client 
base is notalways the type of information 
available toa professional arbitration 
association or organization, and that 
potential arbitrators maybe reluctant to 
disclose thatkindof information publicly. 
Arbitrators will be required to disclose this 
andother information to theLibrarian as 
part of theirconfidential financial 
disclosure statements, see §251.32. 

(E)Disclosures of FeestobeCharged. 
Weagreewiththepointsmadein the 
comments: that thecostsof thearbitration 
process should be keptas lowas possible, 
thatarbitrators' feeswillcomprise a major 
partof thecosts, and that the ratesa 
particular arbitrator willcharge are an 
important element in theselection process. 
Wehavetherefore addeda new subsection 
(a)(5) calling for detailed information about 
thearbitrator's rates for fees. This 
information should include the basison 
which the fee is to be computed (hourly, 
daily, etc.), any variation on thatbasis 
(overtime, etc.), and theamountof the 
basicrate, (As further discussed in the 

preamble to §2S1.38, recovery of expenses 
will be availableonly to-th~ arbitrators 
comingfrom outsidetheWashington, D.C. 
area, and thenwill be limited to the 
Government per diemrate.) 

(F) DateofPublication ofArbitrator 
List.For the reasons mentioned abovein 
connection withsubsection (a), subsection 
(b) nowcalls upon theLibrarian to publish 
theSlbittatorlist afterMay6, 1994, rather 
thanafter March 1. In future yearsthe lists 
willbe publishedafterJanuary 1. 

(G) Number ofNames onArbitration 
Lis: The CopyrightOfficeagreeswith the 
comments of the Copyright Ownersthat the 
numberof nameson an arbitrator listshould 
notbe leftcompletely open,but we do not 
agreethat theregulations should set an exact 
number. Webelievethat the interests of 
diversity willbe servedby publishing a list 
of at least 30 arbitrators, as opposedto an 
exactnumber; this shouldprovidethe . 
flexibility necessary to thepublication of a 
balanced list, whichin someyearsmight 
require morethan30. Asa practical matter, 
theOfficewill try to producea list that 
generally containsabout50 names. 
However, sincewe do notanticipate 
circumstances that wouldrequire a listwith 
morethan75 names, we are adopting that 
number as the upperlimit. 

(H) Number ofArbitration Associations 
or Organizations. The Copyright Owners 
alsoasked that the regulations quantify the 
number of associations or organizations 
from whichthe Librarian will obtainlistsof 
potential arbitrators, and recommended that 
the numberbe set at five.Weagreethatthe 
numbershouldbe quantified and thatunder 
thestatuteit mustbe more thanone, but we 
think fiveis too many.Several of the 
arbitration associations listedby the 
Copyright Ownersin an appendix to their 
commenteach represent several thousand 
arbitrators. The Officebelieves that three 
associations or organizations~ likely to 
provide more thanenougheligible 
candidates in mostcases.The ruJe as now 
written, we think, is flexible enough to 
provide diversity. including thepresence of 
former judges,on thearbitrator list 

(4)Arbitrator List:Objections. Under 
§251.4, objections to individuals on an 
arbitration listpublished in the Federal 
Register in accordance with §251.3 maybe 
lodged withthe Librarian, butonly by 
parties to a particular proceeding and only 
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during a designated 3O-day timeperiodthat 
will begin and endbeforetheproceeding 
starts. In thecase of rate adjustment 
proceedings the objection periodcoincides 
withthepre-proceeding periodfor 
consideration of possible settlements 
provided by §251.63. For royalty 
distribution proceedings the period for 
objections is thesameas theperiod for 
precontroversy motions andobjections 
prescribed by §251.45. In both cases the 
Librarian's noticein theFederal Register 
will set out theinclusive daresof the 
objection period. Aparty to theproceeding 
may lodgeobjections toone or moreof the 
potential arburators on the Librarian's list; 
thegrounds foreach objection must be 

.stated plainly andin detail. 
(i) Comments onObjection Procedures. 

(A)RJAAIAARC. In theircomments RlAAI 
AARC urged that, instead of tying the 
objection procedure to specific 
proceedings, theregulations providefor an 
objection period to comebefore 
publication of theannuallistof arbitrators, 
RIAA/AARC, comment at 2-3. In their 
view. theproposed system of confirming 
objections to a periodbeforethe 
proceedings begin wouldexposethe 
objecting party to­

••• the risk of havingarbitratorsagainst whom 
they hadJust filedobjectionsselected for the 
proceeding. This would inevitablyhave a 
chilling effecton the parties. therebynegating 
thepurposeof the proceeding. 

According lO RIAA/AARC, a procedure 
under which potential parties to any 
proceedings could lodge objections to 
names proposed for themaster list beforeit 
tS published in final form would havethe 
advantage of expanding overall 
participation by the parties in the process 
ofchoosing arbitrators.ld. at 3. 

(B) Music Publishers. The Music 
Publishers had an alternative objection 
process to propose, They tookthe viewthat 
the NPRM's disclosure requirements for 
arbitrators were insufficient, and for this 
reason they recommended that the 
Librarian publish a "select list"of 10 to 15 
names before proceedings begin,with the 
requirement that thosepotential 
arbitrators filea financial disclosure 
statement, Under this plan, parties to the 
proceeding would be allowedto review 
the statements and then file their 
objections, ifany.Music Publishers. 
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comment4t 5. 
(ii) Changes in §251.4. TheOfficeis 

adopting amendments to §251.4resulting 
fromour decision not toprovideany pre­
proceeding period for discovery (discussed 
belowin connection with11251.45 and 
251.63). Under the changes,thetime 
periodfor filingobjections to arbitrators 
hasbeenreducedto 30days. Afrer 
consideration, however, weare unableto 
agree with the recommendations of either 
the RIANAARC or theMusicPublishers. 
The RlAA/AARC proposal wouldrequire 
publication of a preliminary list thatwould 
be open to objections. followed by 
publication of a "clean" list of arbitrators 
whosenames provoked no objections or 
whowerefoundby the Librarian to be 
acceptable despitetheobjection. This 
wouldrequire substantial added 
administrative burdens,costs,and delays. 
and the"preliminary" listswouldhaveto 
be longenoughto insure a fmallist of at 
least30 names. 

Wearenotconvinced that the 
procedure weareadopting willproduce 
any chilling effecton participation by the 
panies. As we statedin theNPRM,59 FR 
2552(1994), no peremptory challenges 
willbe allowed.and all objections must be 
fully substantiated. Serious, well-grounded 
objections will certainly disqualify an 
arbitrator from selection toa CARP. 
Wherethe objections arenot sufficient to 
preventan arbitratorfrom beingselected, 
theethicsrulesof subpan D shouldbe 
adequate topreventbiaseddecisions 
resulting from an objection. 

Again. publication of "select" listsas 
proposed by the MusicPublishers would 
be an additional andcostlyadministrative 
burden, and wouldessentially eliminate 
the needfora masterlist.The conduct 
rulesof subpartD of this interim 
regulation will require individuals 
appearing on the arbitraror list to file 
financial disclosure statements with the 
Librarian, and thisrequirement should 
satisfy the Music Publishers' primary 
concern. 

(5) Qualifications ofArbitrators. Under 
§25l.5. as proposed in the NPRM.an 
individual mustpossess threebasic 
qualifications to serveas a CARP 
arbitrator: admission to the practiceof law; 
10or moreyearsof legalpractice; and 
experience in conducting arbitration 

proceedings or facilitating the resolution
 
and settlementof dispuies, Thisproposal
 
drew considerable commentfrom the
 
parties, and therewassubstantial
 
disagreement among themas to whether
 
thearbitrators shouldall be lawyers.
 

(i) Comments onRequirementfor Legal 
Qualifications. - (A) Certain Copyright 
Owners. A group identified as "Certain 
CopyrightOwners'" favored adoption of 
the lawyer requirement because.theysaid, 
lawyersand judges haveexperience in 
operatingunderprocedural and evidentiary 
rulesand applyingprecedent. Certain 
CopyrightOwners.commentat 3.They 
argued that there is "no need for panel 
members to possessany substantive 
expertise beyond knowledge and 
experiencein the adjudication and 
resolution of disputes."Jd. at 4. If non­
lawyerswere allowedto serveas arbitrators 
theremight besome encouragemerit for the 
selection of expertssuchas economists; 
this,accordingto thecomment, could 
"distort the process"by permitting the 
expert to "dominate the panel's 
consideration of any disputedquestions 
withinhis or her area of expertise," and 
couldcreate the potentialfor "unilateral 
decisionmaking." [d. at 4-5. 

(B)Program Suppliers. Program 
Suppliers believedthat non-lawyers should 
be allowed to serveas arbitrators. although 
theyproposedthat each CARP include at 
leastone lawyer. Program Suppliers, 
commentat 2. They welcomed the 
expertisea non-lawyer might bring to the 
arbitration process.In theirviewthe 
participation of a non-lawyer could 
promotecollegiality in thedecision-making 
process,and they notedthat theCRT 
Reform Act containsno provision 
forbidding consideration of non-lawyers. 
ld. at 6-7. 

(ii) Comments on Selection ofFormer 
Judges. The comments of Certain 
CopyrightOwners.Program Suppliers. and 
CopyrightOwnersgenerally areagreed that 
theLibrarianshouldgive strong 
consideration to the selection of former 
judgesas arbitrators. They proposed that 
§251.5(c) be amendedto read thata 
potential arbitratormust have"[e]xperience 
inconducting arbitration proceedings, or 

9 This group was comprised of Sports Claimants.
 
the NAB. PBS, NPR. Devotional Claimants, and
 
Canadian Claimants.
 

7 



facilitating or presiding over the ~lution 
and settlement of disputes." (emphasis 
added). Cenain Copyright Owners, 
comment at 5; Program Suppliers, 
comment at 8;Copyright Owners. 
comment at 21.Thisamendment, they 
said would makeclear that individuals 
withjudicial experience are qualified to 
serve on CARPs. 

(iii) Commellls onContinuity of 
Membership. Therewasconsi~l~ 
disagreement on the issue of conunwtyl2f.. 
membership from one CARPto another. 

(A) Copyright Owners. Noting 
Chairman Hughes' floorstatement on the 
desirability of continuity, the Copyright 
Owners argued thathaving the same 
arbitrators on multiple CARPsis 
"essential" to theefficient operation of the 
royalty rate adjustment anddistribution 
process. Copyright Owners, commentat 
20. In theirview, continuity would "ensure 
consistency in thedecisionmaking 
process," thereby fostering the likelihood 
of seulernent among thepartiesto a 
proceeding./d. Toencourage continuity, 
theCopyright Owners proposed that 
§251.5 be amended by addinga new 
subsection (d) to include an additional 
factor in theselection process, giving 
preference toanyarbitrator who had 
previously served on a panel: 

(d) In addition. arbitrators who,have previously 
served on a CARP should be given a 
preference for selection to a su~sequent CARP; 
provided. however, that no arbitrator shall be 
selected as a member of a CARP following the 
sixth anruvcrsary of the date of his or her first 
selection as a member of a CARP. 

Id. at 20-21. 
(8) Certain Copyrighi Users. 

Commentators representing twogroups of 
copyright users opposed the principle of 
conunuuy on the CARPs. NCTA argued 
that creating a preference basedon service 
onan earlier CARP"couldfavor those. 
such as copyright owners. whoregularly 
participate before thepanels." NCTA. 
comment at 2. United Video echoed 
NCTA's concern, staling its beliefthat the 
creation of ad hocarbitration panels was 
intended as Congress' remedy to the 
insular nature of thcCRT: 

As a practical matter. the licensc:es have ~o 
desire to see the CRT recreated m the guise of 
"stable" CARPs. Such "stability" would mean 
that copyright owners can yet again develop a 
body of mystical. impenetrable, unreasoned 
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standards into which compulsory licenseesare 
plungedeveryfive years•• • ", 

UnitedVideo, commentat 2.Both NcrA 
and UnitedVideoargued that, at thevery 
least,the Copyright Officeshouldensure 
that arbitrators who have served onCARPs 
in distrIbution proceedings are notalso 
chosen to serveon CARPsiii nuemaking 
proceedings. NcrAcomment 812; United 
Video, commentat 2 

(iv) Amendmelll of§251.5. The 
Copyright Officehasconsi~ the 
varying viewpoinrs of theparneson 
qualifications of arbitratorS, but we have 
decidedto adopt §2S 1.5 as proposed with 
onlyone technical amendment to 
subsection (a).Thatsubsection is intended 
to require arbitrators to be admitt;ed. to the 
practice of law.Sincemembershl.p 1Da bar 
association is not synonomous With 
admission to thepractice of law,we are 
broadening the requirement accordingly. 

(A) LegalQualifications. Ontheissue 
of whether arbitrators shouldbe lawyers, 
wecontinue to believethat theadjudicatory 
natureof CARPsrequires arbitrators to 
have, experience in operating under 
procedural and evidentiary rules,applying 
precedent, and evaluating the legal 
significance of conflicting evidence. The 
importance of legaltraining is underscored 
by therelatively shortperiod (180 days) 
allowed forconducting proceedings which 
are oftenlongandcomplicated. Arbitrators 
will be calledupontodecidesubstantive 
and procedural mauersarisingbothd~ng 

the hearings and in motions and pleadings. 
and therewould be littleor no time to train 
non-lawyers in howto handlethem. 

(B)Former Judges. The Copyright 
Officebelieves that §251.5 as draftedis 
cenainlybroadenough to allow 
appointment of former judges. Subsection 
(c),which is taken directly from section 
802(b) of theCopyright Code,requires an 
arbitrator to haveexperience eitherin 
conducting arbitration proceedings or in 
facilitating the resolution and settlement of 
disputes. Unlike theCopyright Owners, we 
believe thatexperience in "facilitating the 
resolution and settlement of disputes" 
includes judgesas wellas mediators, and 
that the proposed "presiding over" language 
is unnecessary. TheOffice is therefore 
adopting subsection (c) as proposed. 

(C) TheQuestion o/Continuity. Neither 
theCopyright Officenor theLibrary has 

had experience in selecting arbitrators under 
circumstances suchas th~, and for the 
presentwe thinkit is important to maintain 
flexibility in the selection process. TheCRT 
Reform Act granrsthe Librarian considerable 
discretion in selectingarbitrators, and he 
intendsto exercisethat discretion toguard 
againstany possibility of biasor undue 
influence. Wetherefore believeit would be a 
mistaketo be bound to any system of 
preferences or exclusions in theselection 
process at this time.TheCongress expressly 
chose not to make continuity amongpanel 
members a requirement See 139 Congo Rec. 
HI0973 (dailyed. November 22, 1993)(floor 
statement of Rep. Hughes)("The Librarian 
certainly hasdiscretion to chose [sic] 
individuals willingto serve for6 years.The 
Senatedecidednot to makethisa 
requirement, however, and I agree withthat 
decision."), At the sametime,we understand 
that undercertaincircumstances, especially 
in the case of distribution proceedings, 
continuity could have importantadvantages. 

Withoutexpressing it as a bindingpolicy 
or writing it into the regulations as a 
requirement, weagree withChairman 
Hughes that, in choosing arbitrators for 
futureproceedings, the Librarian shouldlook 
to thequalityof serviceand soundness of 
decision-making an individual hasdisplayed 
as a memberof an earlierCARP.Wealso 
agree that, in the selection process fora mIC· 
adjustment CARP, the familiarity a former 
arbitrator in a distribution proceeding has 
demonstrated with respectto particular 
partiesand theirarguments shouldbe taken 
intoaccount in weighing the possibility of 
bias.Experience with theCARPswill help 
to determine, lateron, whether somesystem 
of preferences or exclusions shouldbe 
written into these regulations. 

(6) Composition and Selection o/CARPs: 
Quorum Requirements. Section 251.6of the 
NPRMdescribed the procedure for selecting 
the members and chairperson of a CARP, 
and dealt with quorum requirements under 
various circumstances. Subsection (e)of the 
NPRM provided: 

If for any reason one or more of the 
arbitrators selected by the Librarian is unable to 
serve during the course of the proceedings. the 
Librarian shall promptly appoint a replacement: 
Provided, that once hearings have commenced. 
no such appointment shall be m~e and the 
remaining arbitrators shall consutute a quo~ 
necessary to the determination of the proceeding. 

This provision wouldleavethe possibility of 
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,	 a single arbittator deciding an entire . 
proceeding. 

(i) Comments ofCopyright Owners. To 
avoid thedangers inherent in a rule that 
would a1low aquorum of one, the 
Copyright Owners proposed that 
subsection (e)be revised to read: 

(e)Hforanyreason twoof the arbitrators 
selected by theLibrarian ue unable to serve 
during the course of theJrOCeedings, the 
Librarian will suspend theproceedirtgs untilat 
least onenewarbitratoris selecred. Two 
arbilralOrS shall constiblte a quonunnecessary 
to the determination of anyp'oceeding. 

Copyright Owners, comment at 22. 
(ii) Amendment of§ 251.6. - (A) 

Quorum Requirement. TheCopyright 
Office shares theCopyright Owners' 

.concern, and is therefore adopting the 
requirement thattwoarbitrators constinne 
a quorum necessary to thedetermination of 
a proceeding. Should a CARPpanelbe 
reduced toone serving arbitrator for any 
reason, it would be necessary either to 
replace oneor bothof theotherarbitrators 
or terminate thelE...roceeding. However, 
there are inherent problems in adopting a 
process of replacing arbitrators, especially 
after hearings havebegun. 

(B) Problems Presented by 
Replacement ofArbitrators. Ourconcerns 
goto the heart of the fairness of the 
proceedings andcompliance withthe 
requirements of theAdministrative 
Procedure ACL Ifa newarbitrator is 
selected midway through hearings in a 
proceeding. heor she will losethe benefit 
ofearlier live testimony, and rightsof 
parties ID theproceeding under theAPA 
could becompromised. Wealsorecognize 
that proceedings costa greatdealof 
money, andthat theparties maybe 
reluctant or financialJy unable ID repeatthe 
hearing process in itsentirety for the 
benefit ofa newarbitrator. OnepartiaJ 
solution to the fairness problem mightbe to 
require all CARP hearings toberecorded 
on videotape. As an alternative to 
terminating theproceedings completely 
andstarting thewhole process anew, 
videotaping might provide substantial 
monetary savings in the longrun. 

(e) Compromise Solution. In an effon 
to ensure thata quorum of two will exist, 
andto provide rational, fair, and 
economical procedures for replacing 
arbitrators, including chairpersons, in 
various situations, theCopyright Office is 
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adopting acompromise provision. Where 
one or twoof the arbitrators tIM lefta 
CARPpanel,theLibrarian of Congress 
maybe called upon to suspend lhe 
proceedings (thustolling the running of 
thestatutory periods)." If the hearing has 
not yetbegun, the Librarian isobligedto 
bringa CARP backup to its full 
complement of three members; but, if the 
hearing is underway, no replacement will 
be made unless necessary to providethe 
required quorum of two members. 

(a)Hearings Not YefBegll1l. If 
hearings in theproceeding havenot yet 
begunand the CARPhasfallenbelowits 
statutory three-person complement (two 
arbitrators selected by theLibrarian and a 
thirdchosen - as memberandchairperson 
- by theothertwo), theLibrarian will 
suspend theproceeding and inaugmate a 
procedure tobringtheCARP back up to 
threemembers. Whereone or two 
vacancies are to be filled, and eitheror 
bothof the vacantseatswere previously 
occupied byarbitrators chosenby the 
Librarian, theLibrarian will selectthe 
necessary replacement or replacements. If 
there is one vacancy, andit was 
previously occupied by thechairperson. 
the tworemaining arbitrators will select 
thereplacemenL If thereare two 
vacancies, and onewaspreviously 
occupied by thechairperson, the Librarian 
willselectone replacement, and that 
person willjoin withthe remaining
 
arbitrator to choose thereplacement
 

(b)Hearings Begun. If hearings have 
begun, theLibrarian willnot suspend the 
proceedings and selectreplacements 
unless it is necessary to do so to achievea 
quorum. Inotherwords, if the hearing is 
underway withthe fullcomplement of 
arbitrators and onedropsout. nothing 
needbe done. However, if twoof the 
threearbitrators dropout at once,or if the 
hearing is goingforward withtwo 
arbitrators andonedropsout. the 
Librarian will need to suspend the 
proceedings and selectone newarbitrator 
(not two) to provide thenecessary 
quorum. 

Where the hearing hasstan.ed and the 

10 The Copyright Officc has .cldcd a new §2S1.8 to 
SUbpart A dealing with suspension of proceedings and 
tolling of the running of Aatutory periods, including 
the l8O-day hearing period. This new iCCtion is 
"discussed below. 

CARP loses its chairperson, a problem 
arisessince theLibrarianhas no authority 
under the SWUte to fill thechairof a 
CARP.The solution in thissituation is to 
ask the two remaining arbitrators, or the 
one remaining arbitrator and thenewly­
selected arbitrator, to decidebetween 
themselves whichof the twoof them will 
serve as chaiIperson. 

A moreseriousproblem arisesfrom 
thefact that a newarbitrator in an ongoing 
hearing will not havehad the benefit of 
hearing and seeingthe earliertestimony 
and arguments. In an effon to 
accommodate the rightsof theparties 
underthe APA and, at thesametimeto 
save timeand money, the interim 
regulation requires that theLibrarian's 
selection of a replacement arbitrator inan 
ongoinghearingreceivethe unanimous 
wriuenagreementof all parties to the 
proceeding. If the partiesagree,the 
hearings will continue from the pointof 
suspension; ifnot. the Librarian will 
terminate the proceeding and stan the 
wholeprocessanew. 

(7) Suspension ofProceedings. 
Severalprovisions of theseinterim 
regulations, including thoseon the 
replacement of arbitrators under§251.6 
and the removaland replacement of an 
arbitrator for misconduct under Subpart 0, 
requirethe Librarian to suspend any 
ongoing proceedings longenough to make 
the necessary replacement or 
replacements. Uponconsidering the 
problem the Copyright Office has 
concluded that theseregulations should 
also containa section governing the 
conditions and procedures for suspensions, 
making clear in particular that suspension 
tolls the runningof the 18D-day hearing 
periodor any other time period in effect, 
Wehaveaddedthisprovision as §251.8, at 
theendof Subpart A. 

Undersubsection (a)of the new 
§251.8, whenever an arbitrator mustbe 
replaced for any reason, theLibrarian is 
obligedto ordera suspension of the 
proceeding by noticeto all parties in 
writing, to make thereplacement 
expeditiously, and togive written notice to 
theparties of the resumption of the 
proceeding "from the timeand pointat 
whichit wassuspended." Subsection (b) 
is intended ID deal withcasesin which the 
Librarian is convinced that. because of 
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temporary situations suchas aious illness 
(l' personal aagedyaffecting anarbirrator, 
it would be extremely difficultor 
impossible to continue the proceeding for 
the timebeing.In thesesituations, not 
involving replacement of an arbitrator, the 
proceeding maybe suspended only with 
the writtenconsentof all parties,and for a 
stated periodof one monthor less. 

Section 2S1.8(c), whichappliesto all 
suspensions, providesthat the suspension 
"shallresultin a completecessation of all 
aspects of the proceeding, including the 
running of any statutory periodprovided 
forcompletion of theproceeding." We 
believe it is necessary and important during 
thetimeof suspension to toll theperiods 
provided forproceedings in the stablte, 
particularly the 180~y periodprescribed 
by 17U.S.C. 802(e). The tolling provision 
is intended to allowsufficient time for 
selection of replacements without cutting 
intoand reducing the full period the 
arbitrators will needfor hearingthe case 
andrendering a decision. 

(c) Subpart B - Public Access to 
Copyright Arbitration Royalty Panel 
Meetings 

Subpart C - PublicAccess to and 
Inspection of Records 

The CopyrightOffice is adoptingall 
of subpartsB and C, as proposed in the 
NPRM. with changes regardingrecord­
ingsand photographs at open meetings. 
The Copyright Owners requested a 
minor change in §251.l2, which 
governs the conduct of open meetings 
held by a CARP, to say that the right of 
a witness to withhold authorization of a 
recording of his or her testimony does 
not apply to the official transcript. We 
agree. but on further consideration we 
think §251.I 2 could have been too strict 
in operation. Wesee no reason why the 
CARP proceedings should not be 
conducted with the greatest possible 
openness. 

Section251.12 now reads that the 
public and the news media will be able to 
take photographsand to make audio[Qr, 
video records of the proceedings, so long 
as the CARP is informed in advance and 
nothing is done to disrupt the 
proceedings. The permission of the 
participants in the proceedings wouldnot 
be required. 
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(d) Subpart D - StandDrds ofCondllct 
The CRT Refonn Actamended section 

802(b) of the CopyrightCode to provide 
that the"Librarian of Congress, upon 
recommendation of theRegislei' of 
Copyrights, shall adopt regulations 
regarding standards of conductwhichshall 
govern arbitrators and the proceedings 
under this chapter." The need to provide 
standards of conductfer arbitrators in these 
regulations is particularly imJXX1lDt 
because theCARParbilnWXS are not 
employees of the Federal Government. 
They are privateindividuals to whom 
controversies are beingreferredunder this 
particularformof alttmative dispute 
resolution. Since the established standards 
of conductfor government employees are 
notapplicable to theCARParbitrators, 
theseregulations must adopt thoseand 
other standards in the specificprovisions of 
part 251. 

Instead of proposing specific 
regulations in OW'NPRM,weaskedfor 
recommendations as to whatstandards of 
conductshouldapplyto the CARP 
arbitrators, 

(1) Comments and Recommendations. 
Three of the writtencomments addressed 
standards of conducL 

(i)RlAAIAARC. TheRIAA/AARC 
strongly supported a code of conduct, On 
theground that thecharacteristics of CARP 
arbitrators areclosestto those of 
administrative lawjudges, they 
recommended that the Officebase its 
regulations on the"ModelCodeof Judicial 
Conductfor Federal Administrative Law 
Judges,"and attached to theircomment 
pertinent provisions of the Code. RIAA, 
comments at 3-4.and Appendix. 

(ii) Music Publishers. The Music 
Publishers alsosuggested that theOffice 
adoptrules basedon the"ModelCodeof 
Judicial Conduct," andemphasized that the 
ruleshould prohibitall exparte 
communications with the CARPs. Music 
Publishers, comments at 10. 

(iii) CopyrighJ Owners. The Copyright 
Owners advocated strictstandards, noting 
thatroyalty distributions caninvolve 
hundreds of millions of dollars. They 
specifically recommended that the 
Librarian investigate persons under 
consideration as arbittators forconflicts of 
interest, and that, if any conflicts arefound 
to exist before or during the proceeding, 

the particularindividual be disqualified. 
Withrespectto employment of a potential 
oractual arbittarorby any interested party, 
theyrecommended a pre-employment ban 
of five yearsand a post-employment ban of 
threeyears. In their view, however, current 
conflictsof interest or recentpast 
employmentwithan interested party need 
not be disqualifying if the parties to the 
proceeding unanimously waivethe 
disqualification. The Copyright Owners 
alsorecommended that strictregulations be 
adopted to prohibitexparte 
communications, or any otherappearances 
of impropriety, andto ruleout 
unreasonable billingby thearbilrators. 
CopyrightOwners,comments at 25-29. 

(2) Meeting withEndisptue 
Representatives. As the resultof questions 
raisedduringan informal meeting of 
CopyrightOfficeofficialswithtwo 
representatives fromEndispute, an 
arbitration association, we have madesome 
modifications to our sectionson billing 
(§§2SI.3,251.38,251.54) and our 
definition of employment(§251.36). Those 
modifications are explainedbelowin our 
discussion of eachapplicable section.A 
summaryof our meeting withEndispute 
has been placed in the commentfile of this 
docketand is availablefor public 
inspection. 

(3)BasicConclusions. In formulating 
our interimrules for standards of conduct, 
the CopyrightOfficehas considered the 
recommendations of the parties, and has 
incorporated someof them,as explained 
below.On the fundamental question of the 
model to follow, however, we havedecided 
to base the rules on thosepromulgated by 
the Officeof GovernmentEthics(OGE), 
ratherthan the codesof judicialconduct or 
codesgoverning administrative lawjudges. 
OGE's rulesare moredetailed and rely less 
on self-reporting or recusal. Webelieve it is 
importantthat the standards be clearly 
expressed so that the publicis assured of 
fairness and the arbitrators knowprecisely 
what is expectedof them.It is also 
importantthat, rather than merely 
expressing good intentions, the rulesbe 
enforceable and enforced. 

(4) Interim Regulations on Standards 
ofConduct 

Part D of these interim regulations 
(§§251.3D-39) reflectstheCopyright 
Office's conclusions as to the generaland 
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'i	 specifIC standards to govem the conduct 
of CARP arbiD'ators. The following is a 
summary of these interim rules, and we 
solicitdetailed commentson any or all of 
them. 

(i) Basic Obligations ofArbitrators. 
Section 2S1.30 provides thebasic 
obligations of the arbitrators in general 
terms. It is derived fromTIlle 5, §263S.lOl 
of therules of theOffice of Govemment 
Ethics, asmodified tomeetcircumstances 
applicable to theCARP arbitrators. 

Thegeneral obligations setout in 
§251.30 applyboth to thearbitrators 
selected topreside in a particular 
proceeding and to thearbitrators whoare 
listed asavailable butwhohavenot yet 
been selected. Theyspecify that arbitrators: 
shall notuse theirposition forprivategain: 
shall notholdanyconflicts of interest; shall 
notsolicit oraccept giftsfrominterested 
parties; shallnotreveal nonpublic 
infonnation; shall notgivepreferential 
treatment toanyparty, shallnotengagein 
outside activities thatconflict withtheir 
duties; shall notseekemployment with any 
interested party; and shallendeavor to 
avoid allappearances of impropriety. 

Inestablishing thesegeneral 
obligations. theCopyright Office has also 
incorporated provisions from the Model 
Code forAdministrative LawJudges 
recommended by the RIAA/AARC. These 
provisions address thebehavior of 
arbitrators at hearing: to maintain order 
anddecorum. to be patient. dignified. and 
couneous to thepaniesand witnesses. and 
todispose of business promptly. RIAA. 
comment at Appendix. 

These general obligations are to be 
considered just as binding asthespecific 
obligations thatfollow in §§251.31-38. 
They are meant to coversituations not 
anticipated by thespecific sections. but 
which nonetheless would constitute a 
violation ofethical standards. Complaints 
based on these general provisions are as 
valid, and must be taken as seriously. as 
those based on specific obligations. While 
most of thegeneral obligations havemore 
specific counterparts in theobligations 
spelled out in §§251.31-38. somedo not, 
Oneexample is §251.30(f), which prohibits 
bias on thepart of an arbitrator. Aspecific 
ruleon bias would probably befutile 
because itcouldnotenvision all possible 
situations; but,if supported, a charge of 
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biascouldbe grounds fordisqualification. 
(ii) Financial Imeresu. Section2S1.31 

specifies whatconstiwtes a fmancial 
conflict of interest thatwouldresult in an 
automatic disqualification to serve:. This 
section does not coverall areas of potential 
bias; itapplies only to those that involve a 
cmrentfmancial conflictand wouldresult 
in automatic disqualifteation. Other areas 
of potential biaswouldbecoveredby the 
objection procedure in §2S1.4, as 
discussed abovein connection withthat 
section and belowin coimection with these 
Standards of Conductregulations. 

(A)Distribution Proceedings. Section 
251.31 statesthat, in adislribution 
proceeding. the arbitrator maynot havel!L. 
financial interest in any claimant to that 
proceeding, or inany copyright owner that 
ultimately receives royalties froma 
claimant to the proceeding, whether or not 
theclaimant is partyto a voluntary 
settlement, Thereason fordisqualifying 
anyonewitha financial interest in a party 
thathas already settleditsdispute is that, 
sincedistributions areannualproceedings. 
the arbitrator mightotherwise be tempted 
to insertprecedent thatcould helpthat 
partyin the fonowing year's controversy. 

As noted. theprohibition against 
financial conflicts applies morewidely 
than merely to interests in claimants to the 
proceeding. It alsocoversinterests in 
copyright owners whoreceiveroyalties 
from a claimant to theproceeding. suchas 
a television producer whodoes not file a 
claimherself butreceives royalties froma 
syndicator whodoes. 

(8) Rate Adjustment Proceedings. In a 
rateadjustment proceeding thearbitrator 
maynothavea financial interest in any 
copyright owneror user entitythat would 
beaffected by theoutcome of the 
proceeding. 

(C) Definition of Financial Interest. For 
purposes of bothdistribution andrate 
adjustment proceedings, §251.31 (b) 
defines "director indirect financial 
interest" to include employment and other 
affiliations. ownerships of securities. and 
deriving any income, however small.from 
an interested party.Section 251.31(c) 
makes twospecific exceptions to the 
definition of "financial interest": (l) 
where the individual's money is invested 
in a mutual fundor blindD'USt and he or 

.she cannotcontrol the investment 

decisions; and (2) where the individual is 
receiving fixedpost-employment benefits 
thatwouldnotbe affected by theoutcome 
of the proceeding. suchas benefits from 
health insurance or a pension. . 

(D) Curing a conflict of imerest 
Section 251.32(b) provides two waysto 
curea conflictof interest (1) The potential 
arbiD'ator maydivesthimselfor herself 
of the interestthatcausedthe 
disqualifications; or (2) thepartiesmaybe 
asked to considerthenatureanddegreeof 
the conflictand, if all partiesagreethatthe 
conflictis not sufficient to resultin 
disqualification. the individual mayserve. 

(E)Objection Procedure. Even if the 
arbitrator does not havea financial conflict 
of interest, parties whononetheless believe 
a potential for biasexists forany other 
reasonmay petition the Librarian underthe 
objection procedure described in §251.4. 
Partieswill haveavailable to them the 
employment history. affiliations, and the 
generalnatureof theclientsrepresented by 
thepotential arbitrators upon which tobase 
theirobjections. TheLibrarian willruleon 
objections on a case-by-case basis. 

(F)Interests ofRelatives and 
Associates. Section 251.3I (d)specifies that 
thefinancial interests of thearbitrator's 
spouse.minorchild.and business 
associates are to beimputed to the 
arbitrator. Thisparagraph is derived 
directly from §2635.402(b)(2) of the 
OGE's regulations. 

(iii) Financial Disclosure Statement. 
Section 251.32requires all listed arbitrators 
to file confidential financial disclosure 
statements with the Librarian. within one 
month following publication in the Federal 
Register of theannual listof arbitrators 
containing theirnames. Tomaintain the 
confidentiality of the statements. only the 
Librarian anddesignated Library staffwill 
bepermitted to review them. TheLibrarian 
will not selectany arbitrator who has a 
conmet of interestas definedin §251.31. 
When the two selected arbitrators pick their 
chairperson. they will haveto consult first 
with theLibrarian to see that theperson 
theynominate has noconflictof interest, If 
theLibrarian finds thata conflict does 
exist, the two selected arbitrators willbe 
asked to chooseanotherarbitrator whohas 
no conflictof interest. 

After the panel is selected. the 
arbitrators will haveone weekto file 

11 



updated financial disclosure forms with 
the Librarian: thisrequirement is intended 
toensure lhalnoconflicts had developed 
between the time the arbitrarors were 
listed and the timetheywere selected. If 
anyconflicts arisedmingthe IaIer course 
of theproceeding, or ifanychangein an 
arbitrator's fmancial interests presenting a 
disqualifying conflict of interest is found 
during thehearing to havegone 
unreported, theLibrarian will suspend the 
proceeding in accordance with§251.8 of 
these interim regulations and replace the 
arbitrator withanother arbitrator fromthe 
arbitrator list 

(iv) ExParte Communications. Section 
251.33 setsout thevarying circumstances 
under which a ban is imposedon exparte 
communications with: (1) theLibrarian of 
Congress or theRegister of Copyrights; 
(2) staff of theLibrary or theCopyright 
Office; (3) persons selected as arbitrators 
ina proceeding; and (4) persons named in 
thecurrent listof qualified arbitrators. The 
section alsodescribes whatanyone 
receiving a prohibited communication 
must do,andthepossible consequences of 
a violation of therule. 

(A) Prohibited Communications - (81) 
Communications with Librarian or 
Register. (1) Whois banned from 
communicating: anyone outside the 
Library of Congress or Copyright Office; 

(2) What communications arebanned: 
the merits or status of any matter, 
procedural or substantive, relating to 
royalty distribution or rateadjustment; 

(3) When communications are 
banned: anytime. 

(4) Exceptions: statements on public 
policies involved in CARPoperations 
where the discussion is unrelated to 
specific proceedings; forexample, a 
discussion on the advisability of amending 
the copyright statute. 

(bb) Communications with Library of 
Congress or Copyright Office Staff. 

(l) Whois banned from 
communicating: anyone outside the 
Library or theOffice; 

(2) Whatcommunications arebanned: 
the substantive merits of any past, 
pending, or future royalty distribution or 
rate adjustment proceeding; 

(3) When communications are 
banned: anytime. 

(4) Exceptions: procedural inquiries. 
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If theemployee does not know the answer, 
he or shewillrelay thequestion to the 
CARPand pass theanswer backto the 
inquirer. 

(cc) Arbitrators Selected by the 
Librarian. 

(1) Whois banned from 
communicating: interested parties or 
anyoneactingat theirinstance; 

(2) What communications arebanned: 
total banon all commlUlications forany 
reason. 

(3) Whencommunications arebanned: 
aperiod beginning withthearbitrator's 
selection andendingwiththefilingof the 
CARP'sreport. and,if thematter is 
remanded, theperiod starting with the 
reconvening of the CARP, andendingwith 
the filing of the finalreport. 

(4) Exceptions: none 
(dd)Arbitrators ListedasQualified in 

Current List. (1) Whois banned from 
communicating: intel'eSted partiesor 
anyone actingat theirinstance; 

(2) What cemmunications arebanned: 
themerits of any past,pending, or future 
royalty distribution or rate adjustment 
proceeding; 

(3) Whencommunications arebanned: 
theperiod when theindividual's name 
appears on theLibrarian's currentlistof 
qualified arbitrators; 

(4) Ex.ceptions: none. 
(B) Action Required byRecipients of 

Banned Communication. Anyone who 
receives a prohibited communication is 
required immediately toend the 
communication and placeon thepublic 
record of theproceeding theactual 
communication, if written or recorded.l2!:. a 
description of the communication, if oral, 
together with a memorandum describing 
any funherresponses. Thecommunication 
may notbe considered by theCARPunless 
and until it is properly submitted into 
evidence byoneof theparties. 

(iii) Action Taken byLibrarian or 
CARP. EithertheLibrarian or theCARP 
mayrequire thepartyresponsible for the 
prohibited communication 10 showcause 
whythatparty'sinterest in theproceeding 
should not be dismissed or otherwise 
adversely affected. Thisprovision is 
derived from §557of theAdministrative 
Procedure Act 

(v) Gifts and Other Things o/Monetary 
Value. Section 351.34 dealswiththeethical 

question of when,if ever, an arbitrator may 
acceptgiftsor otherthings of monetary 
value "fromapersonor orianizationhaving 
an interest that wouldbe affected by the 
outcome of the proceeding," whether or not 
there wasany intent10 influence the 
outcome. The ban wouldbe totalfor 
arbitrators actually selected fora CARP, and 
somewhat lessstringentfor individuals 
namedas qualified on theLibrarian's current 
lisL The prohibition coversbothdirectand 
indirect solicitation and acceptance of gifts 
or things of value; it extends to giftsor other 
monetary benefits to the individual's family, 
or to a charity, if provided withthe 
knowledge of or at the instance of the 
selected or listedarbitrator. 

(A) Selected Arbitrators. Forarbitrators 
who havebeenselected to serveon a CARP, 
§251.34 establishes a totalbanon the 
solicitation or acceptance of any giftsor 
othermonetary benefits, no matterhow 
smallin value.The prohibition wouldbe in 
effectfrom the timeof thearbitrator's 
selection through the submission of the 
CARPreport, and duringany court-ordered 
remand. 

(B) ListedArbitrators. The banalso 
applies to arbitrators named on the 
Librarian'scurrentlist,but withtwo 
exceptions: (l) acceptance of giftsor other 
things, including meals, where theirvalueis 
less than $20 per occasion and lessthan$50 
in a calendar year;and (2) acceptance of 
giftsor other thingswhenthecircumstances 
make it clearthat theactionwasmotivated 
purelyby family and personal relationships. 
Thesetwoexceptions arederived from the 
OOE's regulations, and areintended to make 
plainthatnominal, unsolicited benefits 
cannotbe used to disqualify a potential 
arbitrator, Theyarenot intended to 
encourage gift-giving underany 
circumstances, especially where, as here, 
arms-length relationships should be the rule 
ratherthan the exception. 

(vi) Outside Employment andOther 
Activities. Section 251.35 specifies that,once 
an arbitrator has beenselected fora CARP 
and untilall possibility of a court-ordered 
remand is ended,thearbitrator is required to 
refrain from anyoutsideactivity thatwould 
raisea question about the individual's ability 
to renderan impartial decision. Thisban 
extends beyondmatters thatcouldbe 
considered a financial conflict of interest, 
and beyond receiptof giftsor other things of 
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, value. Thefollowing are examples of 
prohibited activities: givingfreelegal 
advice; attending a gathering sponsored by 
an interested party;givinga speech related 
to theproceedings; or accepting director 
indirect payment of honoraria. The ban on 
honoraria coversappearances, speeches, 
andaniclesthatare relatedto the 
proceeding or, if theofferis froman 
interested party,thatare relatedto any 

..mauer. 
(vii) Pre-Arbitrarion andPost­


Arbitration Employment Restrictions.
 
Section 25136 provides thatno arbitrator 
willbe selected fora CARPif he or she 
hadbeenemployed within theprevious five 
years by a party fmanciaUy inrerested in the 
proceeding. although thisrolemay be 
waived under certaincircumstances with 
theunanimous consent of theparties. The 
section alsoprohibits arbitrators from 
arranging future employment withany 
party to theproceeding. and fromentering 
intoemployment withany party for three 
years afterthedateof the CARPreport 
"Employment" for thesepurposes is given 
itsmostexpansive meaning to includeany 
business relationship that involves the 
providing ofpersonal services. but not 
including service as an arbitrator. mediator, 
or neutral. The five-year rule for pre­
arbitration employment. and the three-year 
rule forpost-arbitration employment. is 
based on thecomments of theCopyright 
Owners. Copyright Owners, commentat 
26-27. Thedefinition of "employment" 
comes from §2635.603(a) of theOGE's 
regulations. Theexception foremployment 
as an arbitrator, mediator. or neutral was 
adopted following our discussion with 
Endispute. 

(viii) Use ofNonpublicInformation. 
As noted earlier, it isour intention that 

CARP proceedings beconducted as openly 
as possible. In proceedings suchas these. 
however, there will necessarily be 
information thatmustbekeptconfidential, 
and §:!51.37 deals with these situations. 
Arbitrators are not to reveal any 
information from filings, pleadings, or 
evidence thattheCARPhasruled to be 
confidential. Nor, unless required by law, 
arearbitrators todisclose anyof the 
following: intra-panel communications, or 
communications between theLibrary and 
thepanel, intended to beconfidential; draft 
rulings or decisions; and the final CARP 
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report beforeit is submitted to the 
Librarian. Section25137(c) also prohibits 
an arbitrator from usingnonpublic 
information for personal profitor for the 
profitof anyoneelse. Thisprovision was 
derivedfrom §263S.703 of theOGE's 
regulations. 

(ix) Billing andCommitment to
 
Standards. Inresponseto requests from
 
the partiesthat these regulations seekto
 
ensure thatarbitrators' chargesare
 
reasonable, we haveadopred the
 
following provisions oil billing:
 

(A) Boundby InitiDl Proposal. 
Arbitrators will be boundby thehourlyor 
dailycharge they proposed when their 
names were first submitted for listing 
by the Librarian. See §2S1.3.They will 
not be allowed to charge in excess of 
those rates. We think this requirement 
will induce arbitrators to quote 
reasonable rates, since they know that 
their selection by the Librarian will be 
based in part on this factor. 

Inour discussions withEndispute a 
suggestion was made toallowarbitrators 
to chargea reasonable cancellation fee if a 
proceeding is settledearly, to compensate 
them for having clearedtheirschedules. 
We havenotadoptedtheproposal in these 
interim regulations, but we solicit 
comments on whethera cancellation fee 
is justifiable and. if so.howit mightbe 
worked into me overall CARP scheme for 
paying arbitrators. 

(B) Incidental Expenses. Arbitrators 
residing within theWashington, D.C. 
metropolitan area" will not be allowedto 
bill for incidental expenses suchas local 
travel, meals. telep'B postage, and the 
like. All theirincidental expenses will 
haveto beabsorbed entirelyin the hourly 
or daily rate thearbitrator proposes. 
Arbitrators can, anddoubtless will,take 
their incidental expenses intoaccount 
whenproposing theirrate. In addition, as 
required by section 801(d)of the 
Copyright Code,the Library and the 
Copyright OfficewillprovidetheCARPs 
withnecessary administrative services. 
and this will sharplyreducesomeof the 

11 The WashingIOn,D.C. melropOlilan wea is 
comprised of !he DiSlria of COlumbia, \he indepen­
dent cities of Alexandria, Fairfax, and Falls Church, 
\he Virginia counties ofArlinglOn, Fairfax, and 
Loudoun, and the MlI/}'land counties of Montgomery 
and Prince Georges. 

arbitrators' incidental expenses. Arbitrators 
who resideoutsidetheWashington, D.C. 
metropolitan areawill beallowedto add 

Ltheir expenses for travel,lodging. and 
mealsto their bills solongas these 
expensesdo not exceedtheapplicable 
governmentrate." . 

(C) Detailed Accounting. Arbitrators 
are requiredto submita detailedaccount of 
the worle theyperformed during theirbilled 
time.This shouldgive the partiesa means 
of reviewing the reasonableness of the 
charges. 

(D) No Billingfor Support Services. 
Except for supportservices provided by the 
Libraryof Congressand the Copyright 
Office, the arbitrators willberequired and 
expectedto performtheirown work, 
including research. analysis of the record. 
and decision-writing. Although it mightbe 
arguedthatdelegating some moreroutine 
worle to otherscould lower the bill. this 
practicewould undermine the full useof 
the arbitrators' experience and expertise, 
whichwere the reasons for theirselection. 

(E) SignedAgreement. Finally, the 
Library will requireall arbitrators to sign 
an agreementat the timeof theirselection, 
stating that they willabide by all of the 
standardsof conductand billing 
restrictions specified in this subpart. 
Failure to sign meagreementwillpreclude 
selection of me individual for a CARP. 

(x) Sanctions andRemedies. Section 
251.39specifiessome of the sanctions and 
remediesfor the violation of thestandards 
of conduct provided by this subpart. The 
listings. which are not exhaustive. are 
dividedinto subsections laying out the 
sanctions and remediesapplicable to: (1) 
selected arbitrators; (2) listedarbitrators; 
and (3) interestedpartieswho engaged in 
ethicalviolations. A final subsection, 
applicable to any and all violations of the 
standards of conduct underthese 
regulations. authorizes theLibrarian of 
Congress to refer me matterto the 
Department of Justiceor otherlaw­
enforcement authority forcriminal 
prosecution. The following is a summary 
of §251.39: 

(A) Selected Arbitrators. 
Sanctions and remedies applicable only 

12 Asof Janull/}' 1,1994, !he govcmnent rate for the
 
WashinglOn, D.C. metropolitan area is lodging not 10
 

exceed SI13 a day, and $36 for meals ($8 breakfast, S8
 
lunch, S20 dinner).
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against arbill'alOrs selectedto serve on a 
CARP: Removal from the proceeding; 

(B) Selected and ListedArbitrators. 
Sanctions and remedies applicable against 
both arbiuators selectedto serveon a 
CARPand persons listed as qualified in 
theLibrarian's currentlise 

(aa) Permanent removal of the person's 
namefrom thecurrentand any future list 
of available arbiuatorspublished by the 
Librarian; 

(bb)Referral of the matterto the 
organized bar of whichthe person is a 
member forpossible disciplinary action; 
and 

(cc) Referral of the matterto 
competent lawenforcement authority for 
possible criminal prosecution. 

(C) Interested Parties orIndividuals. 
Sanctions andremedies applicable against 
interested parties or individuals who 
violate theethicalstandards established by 
thisregulation: 

(aa) Referral of the matterto the 
organized baror professional association 
of which theoffending individual is a 
member forpossible disciplinary action; 

(bb)Barring theoffending individual 
from current appearances before the 
CARP, from future appearances, or both; 

(cc) Designation of an issuein the 
current or ina future proceeding, requiring 
theparty to showcausewhyits interest 
should not be dismissed. denied, or 
otherwise adversely affected; and 

(dd)Referral of the matterto 
competent lawenforcement authority for 
possible criminal prosecution. 

On thequestion of referral of casesfor 
criminal prosecution we note that, 
although arbitrators are not Federal 
Government employees, we are firmly of 
the opinion thatU.S. criminal provisions 
doapply LO attempts to influence them. 
Tille 18U.S.c. 201, which prohibits the 
influencing of public officials, defines 
public officials as 

• • • an officer or employee or person 
acting for or on behalf of the United States, 
or any depanmeni, agency or branch of 
Government thereof, including the District 
of Columbia, in any official function, under 
or by authority of any such department, 
agency. or branch ofGovernment, or a juror. 
Iemphasis suppl ied 1 

We believe thatarbitrators are persons 
acting foror on behalfof theLibrary of 
Congress by the authority of the Librarian. 
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Therefore, although we certainly hope the 
situation neverarises,we willnot hesitate 
to refer for criminal prosecution 8Uemprs to 
influence the arbittalOl'S. 

Questionsmay wellbe asked as to how 
the Library of Congresswouldgo about 
removing a selected arbittatorfrom a 
proceeding under this subpmt, and the legal 
basisfor such an action.Webelievethat the 
appropriate procedurefar theLibrarian 
wouldinvolvesuspension of the proceeding 
under§251.8,issuance of an order 
declaring thearbitrator'sseat vacantand the 
reasons for thataction,and appoinunentof 
a replacement under§251.6. The legalbasis 
for theactionwouldbe thearbittator's 
violation of these regulations, and the 
breach of his or herCODuact with the 
Librarian of Congress underwhich the 
individual was committed to observethese 
regulations. Weinvitecomments on these 
conclusions, and on otherpossible 
sanctions and remedies far violations of 
theserules. 

(xi) Appendix to thisPreamble: 
Examples o/Typical FactSituations. In 
settingthesestandards of conduct,the 
Officeis aware that the interests thatcould 
be affected by rateadjustment and royalty 
distribution proceedings are quiteextensive. 
Wetherefore wish to makesure,especially 
in thearea of financial conflicts of interest. 
that we haveset the standard at an 
appropriate point,Shouldwe cast the net 
widerin our efforts to anticipate bias,or,on 
thecontrary. have wegone too far? As an 
appendix to thispreamble. we havesetout 
tenexamples (withtheir relatedsection 
numbers) of situations thatseem likelyto 
occurin the next few years.Wesolicit 
comments as to whetheror not these 
situations should be grounds foreliminating 
an arbitrator from consideration by the 
Librarian to serveon a panel.Pleasenote 
that theseexamples are intended solelyto 
focus thought and elicit opinions; theyare 
in no way intended to suggestour opinions 
on how theyshouldbe answered. 

(e) Subpart E - Procedures ofCopyrigh: 
Arbitration Royalty Panels 

(I) Formal Hearings - (i) Phase I and 
Phase II Proceedings. In cable royalty 
distribution proceedings, the former 
Tribunal traditionally dividedthe 
proceeding into twophases. In Phase I, the 
Tribunal determined the percentage 

allocation of the royaltypoolamongnine 
categoriesof claimants.l~ Tben, if there • 
were any disputes withina claimant 
category, theTribunalwouldmove to Phase 
nand makea suballocation. However, this 
procedurewas"commonlaw" at the 
Tribunal and was not embodiedin §251.41, 
whichSlatesonly that formal hearings will 
be conductedfor royaltydistribution. It was 
not adopted. even as "common law,"for 
satelliteroyaltydistribution proceedings 
because the first three yearly funds were 
completelysettled. 

We solicitcommentson the following: 
Is theprocedureof dividing a cable 

distribution proceeding into Phases Il!!!.d 
II a precedent that is bindingon the 
CopyrightOffice? 

If not, should it nonetheless be followed? 
If it should be followed, shouldweadopt 

rulesgoverning theprocedure? 
Shouldthoserules includea definition of 

each of thePhase I categories? 
(ii) "Paper" Proceedings. As proposed. 

§2S1.41(b) of the NPRMpermittedthe 
parties to petition the Librarian to havetheir 
controversy decidedsolelyon the 
submission of writtenpleadings. However, 
the sectiondid not identify thebasison 
which theLibrarian wouldrule in favorof 
the petition.The MusicPublishers urgedthat 
the basis shouldbe the sameas that for 
summaryjudgmentset forth in Rule S6of 
theFederalRulesof CivilProcedure: "that 
there is no genuine issueas to any material 
fact" MusicPublishers, commentat 9-10. 

The CopyrightOwnersproposed a 
procedure called"summarydecision," 
whichwoulduse the same standard: "no 
genuineissue for a hearing." Theyalso 
proposed including a procedure for "motions 
to dismiss"for disposingof claimsor 
petitions. which would be handled within 
the same framework. Motions for"summary 
decision"and "motion to dismiss" could be 
filedwith the CARP panelor, if no panel 
had beenconstituted, withtheLibrarian. 
CopyrightOwners.commentat 24. 

The Officeagrees withMusicPublishers 
and CopyrightOwners: the grounds for 

13 The nine Phase I categories were: Program 
Suppliers, Sports, Commercial Television, Music. 
Noncommercial Educational Television, Devotional 
Claimants. Canadian Claimants. Noncommercial 
Educational Radio, and Commercial Radio. The 
claimant categories resulted mostly from !he way !he 
claimants themselves coalesced before the Tribunal. as 
they were entitled 10 do under section 111. 
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\	 granting a petition fora "paperhearing" 
should be that no genuine issue existsas to 
anymaterial facL Wehave added asecond 
growtd supporting petitions for ''paper 
hearings": ifall parties to theproceeding 
agree to the petition. 

Asunder the NPRM, petitions asking 
thata CODuoversy be decided onthe basis 
of wrinen pleadings maybe filedwith the 
Librarian during the 3G-day pre-hearing 
periods provided in §§251.45 and251.63. If 
theLibrarian finds that there is nofactual 
issue requiring a formal hearing, or thatall 
parties agree that the petition should be 
granted, heor shemaydecide in favor of 
"paper proceedings." Unlike theNPRM, 
however, §252.41 nowgives theLibrarian 

.alternative discretion todesignate the 
request fora paperproceeding as an issue 
forthe CARP. Similarly, theprocedure fora 
motion todismiss, to be found in 
§25IA5(b), is to fileit withtheLibrarian 
who may, in hisor her discretion, decidethe 
motion todismiss or designate it an issue 
for thepanel. 

(2) Suspension orWaiver ofRules. 
Section 251.42 provides thata CARP, for 
purposes of thatpanel'sindividual 
proceeding only, maywaive theprocedural 
provisions of therulesupon a showing of 
good cause. Copyright Owners have asked 
that any waiver of theprocedural rulesby 
the panel be allowed onlyifall the parties 
to the proceeding agree. Copyright Owners, 
comment at 23. 

TheCopyright Owners maybe 
concerned that thediscretion of thepanel to 
waive rules could lead toa denial ofdue 
process. buttheproposal to allow waivers 
only with the unanimous consentof the 
parties may go too far in theopposite 
direction. It might hinder a CARP'sefforts 
to dojustice inan individual instance. and it 
might give theparty opposing the waiver 
unfair leverage. Forexample. thepanel 
might want to waive the rulesthatallow 
only direct and rebuttal testimony, thus 
permitting surrebuttal testimony in the 
interest of getting more information. If 
unanimous consent were needed for the 
waiver, however. theparty thatmightbe 
disadvantaged bythe additional information 
would have a veto. 

TheOffice has decided to retain this
 
provision as written, butwe willclosely
 
monitor the circumstances underwhich
 
future CARPs find good causeto suspend
 

or waive die rules.Should any patterns of 
unfairness or denial of due process begin 
toemerge, wewillrevisitthispmvisioo. 

(3) Filing twl Service ofWrillen 
Cases andPleadings.- (i) Attestation of 
Written Testimony. Section 251.44(d) 
requires that the writtentestimooy ofeach 
wianess be accompanied by an affidavit or 
declaration. Copyright Owners asked that 
thisrequirement be deleted andbe made 
optional because witnesses testify orally 
underoath,and,in essence, swear twice. 
Copyright Owners,comment8123. 
However, because some testimony is 
stipulated andis entered intotherecord 
without oralaestimony, we havedecided to 
retain theprovision. 

(ii) Typographical Error. Withregard 
to subsection (e)(l) of §251.44, the 
Copyright Owners noteda typographical 
error: theword"not" wasinadvertently left 
out whenthe subparagraph wascarried 
over from the former Tribunal's rules. 
Copyright Owners, comment at 23. The 
correction has beenmade. 

(iii) Service List.Subsection (f) 
requires theparties to a proceeding to 
serveeveryone on the service listwhen 
making a filing with theCARPor the 
Librarian. The Copyright Ownersasked 
thatthe section beamended to require the 
Librarian todevelop a service listforeach 
proceeding and distribute it to theparties 
so thattheycan comply withthe 
requirements of service. The Copyright 
Owners alsoasked for the rule to specify 
thateach partyto a proceeding hasan 
obligation to inform theLibrarian of 
changes in its name or addressaffecting 
theservice list,Copyright Owners, 
comment at 23. Thesearebothgood 
suggestions withwhich weagree, and we 
have amended thesubsection accordingly. 

(iv) Oppositions and Replies. 
Copyright Owners requested thatoneor 
morenew paragraphs beaddedto §251.44 
to provide forautomatic pleading cycles 
whenever motions are filed in a 
proceeding. Theyrecommended that 
oppositions to motions be filedwithin ten 
daysandreplies to oppositions be filed 
within fivedaysof the date of service. 
Copyright Owners, comment at 23-24. The 
former Tribunal's rulesdid notcontain 
provisions on thesepoints, which weagree 
will be useful. Accordingly wehaveadded 
a newsubsection (g) to §251.44. 

(4) Precoturoversy Motions and 
Discovery. Section 25l:..4~, as proposed in 
the NPRM, provided a period for 
precontroversy exchange of documents and 
discovery, and the filing of precomroversy 
motions and objections. The resolution of 
theseprecontroversy actions would have 
been made by the Librarian. 

(i) Comments of CopyrighJ Owners. 
The Copyright Ownerssupported, in 
principle, the conceptof a periodof 
discovery to take placebeforethe 18O-day 
arbitration period,as a meansof reducing 
hearing costs andfocusing the issues to be 
decided. However, theyargued that 
precontroversy discovery would be a 
"wastedeffort"if it wereto occurbefore 
the filingof the written directcases,and 
thatdiscovery requests should be focused 
on actualwrittencasesratherthan general 
information. Theyalsourged that 
resolution of precontroversy matters should 
be madeby the CARP, notby theLibrarian, 
because the panelwould ultimately be the 
bodyto determine therelevance of the 
proffered facts. Copyright Owners. 
commentat 6-9.Toachieve what the 
Copyright Owners want- precontroversy 
discovery handled by the CARP andbased 
on written directcases - it would be 
necessary to have thewritten direct cases 
filed. and the CARPempaneled, before the 
beginning of the ISO-day arbitration period. 

Toaccomplish thisgoalin accordance 
withthe provisions of the Copyright Code, 
theCopyright Owners recommended thata 
distinction be madebetween "the 
commencement of proceedings," 17 V.S.c. 
803(d). and the"noticeinitiating an 
arbitrationlE.!:.oceeding." 17 U.S.c. 802(b) 
and (e).Underthis theory the Office would 
firstdeclarethe"commencement of 
proceedings" and thereupon require the 
filing of written direct casesandempanel 
theCARP;discovery motions and 
objections would be ruledon by theCARP. 
Afterdiscovery is complete theOffice 
would then "initiate an arbitration 
proceeding," and at thatpointthe ISO-day 
arbitration periodwould begin to run. 
Copyright Owners. comment at 9-12. 

(ii) Amendmentof§251.45. We agree 
with the Copyright Owners that 
precontroversy discovery before the filing 
of written directcases would notbe 
productive. At worstit couldraise thecosts 
of litigation and becomea fishing 



expedition to harass an opposing claimanL 
However, as a maner of statutory 
construction, the Office cannotagreethat 
the"commencement of proceedings" can 
beconceptually separated from "initiating 
anarbittation proceeding" so as to permit 
theCARP tosit earlier thanthe I8O-day 
arbitration period. Section 802(b), which 
first uses thephrase "initiating an 
arbittation proceeding," employs it in the 
context of "a notice in the Federal 
Register initiating an arbittation 
proceeding under§803 ..... In section 
803, thenotice to which section 802(b) 
refers is the"notice of commencement of 
proceedings." Therefore, thephrases refer 
toeach otherandmustbe considered 
synonymous. Although, as noted in the 
NPRM, Chainnan Hughes in his stmement 
occompanying theCRTReform Act 
recommended thatourregulations provide 
forprecontroversy discovery "to the 
extent practicable," we have come to 
the conclusionthat there is no way to 
accomplish this goal under the statutory 
scheme. 

Wehave therefore amended §251.45 to 
eliminate theproposal forprecontroversy 
discovery, andwehavenot adopted the 
Copyright Owners' recommendation to 
have discovery of written direct cases 
ruled on by thePanel before the 18D-day 
period. because wedo notbelieve thatthe 
statute allows for it 

(5) Transcript andRecord. Wehave 
reviewed §251,49onourown motion. The 
former Tribunal's rulesrequired persons 
wishing a copy of the hearing transcript to 
purchase it from theofficial reporter, but 
we think the public should notonlybe 
able to inspect the transcript butalso to 
make their own copies. We have therefore 
amended the section to provide that, 
during theproceeding. thepublic will have 
the opportunity tocopy the transcript at a 
location specified by theCARP 
chairperson. After theproceeding, the 
transcript and therest of the written record 
will beavailable at theCopyright Office 
forcopying. 

Inaddition, partly forreasons 
discussed above in connection with 
§251.6. wesolicit comments on whether 
the hearing sessions should be recorded on 
video as well as audiotape. Videotaping 
would addto thecosts of theproceeding, 
butit would have several advantages: (1) 
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ensming theaccmacy of theofficial 
ttanseript. (2)allowing the arbill'8torS to 
reach a beUer decision by helping themto 
review the case moreaccurately, and (3) 
affording arbitrators whomissed any 
portion of theproceeding, because of illness 
or becausethey were appointed afterthe 
proceeding had begun, an opportunity to 
make up for theirabsences. 

(6) AsseSSfMIIl ofCosts ofArbilration 
Panels. Section 251.54provides for the 
assessment of the costs of the Arbittation 
Panels. 

(i) Co~nts on Asses~nts in 
Distribution Proceedings. The Copyright 
Owners andRIAA/AARC haveasked that 
thesection be amended to provide that, in 
distribution proceedings, the COSts of the 
CARPs be deducted from the relevant 
royalty fund. Copyright Owners, comment 
at 24.RIAAlAARC, comment at 4. The 
Office finds thatit does not currently have 
authority to adoptthisproposal. Section 
802(h)(1) of the Copyright Codestates: 
"TheLibrarian of Congress and the 
Register of Copyrights may••• deduct 
from royalty fees ••• thereasonable costs 
incurred by theLibrary of Congress and the 
Copyright Office under thischapter." It 
doesnotprovide that theOffice candeduct 
thecostsincurred by theCARP. 

We agree thatthisis an unsatisfactory 
result TheLibrarian of Congress, with 
inputfrom theCopyright Office, is in the 
process of drafting "financial reform" 
legislation thatwould deal withthis 
problem among otherfiscal matters 
affecting theLibrary; we hopethatthe 
legislation willbe introduced andenacted in 
the 103rd Congress. As currently drafted, 
title V of the proposed bill would add the 
following provision dealing with thepoint 
at issue here: 

In distribution proceedings. the Librarianof 
Congressand the Registerof Copyrightsmay 
deduct from royaltyfees depositedor collected 
under this title the reasonablecosts incurredby 
the copyrightroyaltypanels. andpay the 
arbitrators fromsuch deductionsat such 
intervalsand in such manner as the Librarianof 
Congressshallby regulationprovide.Such 
deduction shallbe made before thefees are 
distributed to any copyrightclaimants. 
CI8;imants shall bear the costs of the copyright 
arbitration royaltypanels in directproportion to 
their share in the distribution. 

We invite further comments on this 
problem. Should the proposed 
legislation be enacted we would, of 

course, go forward with additional
 
regulatory proceedings.aimedat
 
implementing it .
 

(ii) Co~nlSand Assessmenis in 
RalemoJcing Proceedings. NCTAexpressed 
concern aboutthe assessment of costs ina 
ratemaking proceeding. Section 251.54(a)(l) 
repeats the statutory language from section 
802(c): "In thecaseof a rateadjustment 
proceeding, the parties to theproceeding 
shall bear the entirecost thereof in such 
manner and proportion as thepanel shall 
direct" NCTA believes thatit would be 
unfairfor it to be assessed panof thecostsof 
a rate adjustment proceeding itdid not 
initiate; speculating thatit could fmd itself 
defending an existing rateonlybecause 
someotherparty petitioned to haveit 
reconsidered. NCTA asked thatthe 
arbitrators be instructed toproceed on the 
presumption that the party seelcing therate 

adjustment should bear thecostsof the 
proceeding. NCTA, comment at 3. 

WhentheTribunal wasin existence, the 
costsof a rate adjustment proceeding were 
borne by the taxpayers, because theonly 
authority theTribunal had to assessitscosts 
to theparties wasfor distribution 
proceedings. See,former 17U.S.C. 807. 
Therefore, neitherthepetitioners nor the 
nonpetitioners paidanyof thecostsof a rate 

adjustment proceeding. With theadoption of 
theCRTReform Act,Congress made a 
policy decision that taxpayers no longer 
would payfor the rateadjustment 
proceedings, and that thecostswould be 
entirely borneby the parties. However, we 
cannotfindany suggestion, nor is there any 
reason to believe, thatCongress wanted to 
put thecostsof theproceeding on the 
petitioner alone. On the contrary, Congress 
expressly statedthatall theparties to a 
ratemaking proceeding shallpay, andleftit 
to thepanel to decideonly themanner and 
proportion of theirpayments. Theeffect of 
putting thecostson thepetitioner would be 
to make petitioners paya highpricefor the 
periodic ratereviews thatarealready 
scheduled andcontemplated byCongress. 

NCTA's concernabouta frivolous 
petitioner for rate adjustment may be 
justified.However, section 803 of the 
CopyrightCode provides that only petition­
ers with a significantinterestin therate can 
initiatea rate adjustment proceeding. 
Therefore, frivolous petitions or petitions 
from noninterested persons will be dis­
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~ missed. However, once a petitionerwith a 
significant interest petitions,the raie 
reviewll!:oomes a matterof the public 
interest, because any memberof the 
public maypotentially pay,bea recipient 
of, or beaffected by the rate. Therefore, 
sincetheburdenshouldbesharedby both 
theowners and usersin an inquiryas to 
which rate wouldbest serve the public 
interest, wecannotagree withNCTA's 
request. 

(iii)Comments on BillingCycle. 
Endispute expressed concern with the 
NPRM's proposal to have the arbitrators 
bill the partiesonly afaer the submission 
of thepanel's report to the Librarian. Ina 
lSD-day proceeding, thearbitrators might 
haveto waitsevento eight months before 
receiving any compensation. Endispute 
urged that the arbitrators be able to bill 
theparties monthly, but this wouldraise 
difficulties in a distribution proceeding. 
There, theparties, by law,are to pay the 
arbitrators in proportion to their share of 
the fund, but theirsharewill not be 
known until the end of the proceeding. 

Because of this problem we havenot 
included a provision for monthly billing 
in thisinterim regulation. At the same 
timeweare soliciting comments on the 
advisability of monthly billingand how it 
might be accomplished, giventhe 
statutory requirement that partiespay in 
proportion to theirshareof the fund. We 
arc also interested in comments on the 
feasibility of alternatives to monthly 
billing. such as requiring the parties to 
make advance partial payments until a 
final bill can be prepared. 

(4) Amendment of§25J.54. After 
reviewing the question of assessments, 
we have decided to modify the rule to 
take account of the possibility that, after 
the CARP has made its report, the 
Librarian maychange the final distribu­
tion percentages or the percentages may 
be changed because of a court-ordered 
remand. Asamended. the sectionrequires 
theparties whohavepaid the arbitrators 
according 10 earlierpercentages to 
reimburse each other 10 reflect the final 
percen tages, 

(I) Subpart F - RateAdjustment
 
Proceedings
 

(1) Scope and Commencement of 
Adjustment Proceedings. In its comments 
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EIAchallengedthe OffICe's characteriza­
tion in §§251.60and 251.61 of the 
authorityto raise the DARTroyalty 
maximum as a "rate" adjusbnentpr0­

ceeding.They argued that the charge ­
2% of the transferprice - cannot be 
changed by the Librarian,and that only 
the maximum of 58/$12 per device can. 
EIA, commentat 3-4. Whether the word 
"rate" encompassesonly the applicable 
percentage,or whetherit also includes 
the floors and ceilingson that percentage, 
does not have to be aCldressed here 
because, as noted above, the review of 
the DART royalty maximum by the 
Librarian is not a CARP proceeding. 
Therefore, the Office has deleted the 
references to it in §§251.60 and 251.61. 

(2) Period/or Consideration. 
Section 251.63 provides a 30-day 
period before a rate adjustment 
proceeding to give the parties an 
opportunity to settle their differences. 

(i) Comments of Copyright Own­
ers. The Copyright Owners have 
asked that the first sentence be 
amended to clarify that the period is 
for consideration "of settlement.II 
Copyright Owners, comment at 25. 
The Office concurs, but has further 
modified the phrase to read "consid­
eration of their settlement. .. This is 
because it cannot be known officially 
who all the parties to a rate adjust­
ment proceeding will be until the 
proceedingis initiated and everyone has 
hadan opportunity to file notices of 
intent to participate.Therefore,pre­
proceedingsettlementscan be reached 
only by those parties who make them­
selves known to each other, and the 
most that can be achieved is a settle­
ment of their differences. 

(ii) Comments of Music Publishers. 
The Music Publishers asked howa rate 
settlement reached during the period 
before convening of theCARPcould be 
approved by the Librarian. Music 
Publishers, commentat 7-8. If there is a 
settlement among the knownparties,no 
approval by theLibrarian is necessary. 
Either it willresult in a withdrawal of the 
rate petition, or it will becomethe 
jointly-held position of the parties to the 
settlementas to what the new rate should 
be. Once their jointly-held position 

.becomesknown, it cannot be considered 

a full settlementuntil the rate is proposed 
to the Unued States public,either in a 
notice-and-comment proceedingor in a 
CARPproceeding. 14 

(iii) Request/or Comments. The 
Office has made no changes in the 
interimrule. However, we are interested 
in comments concerningthe 30-day 
settlementperiod in rate adjustment 
proceedings. We have twospecific 
questions: 

If a settlement is reached,wouldit be 
a useful alternative to the convening of a 
CARPfor the Library/Office to propose 
the agreed-uponrate to thepublic in a 
notice-and-comment proceeding? 

Does the Librarian haveauthorityto 
adopt such a procedure,or wouldthe 
conveningof a CARP be required? 

(3) Assessment ofCosts. Section 
251.65 is based on section802(h)(l) of 
the statute as amendedby theCRT· 
ReformAct, whichallows the Librarian 
of Congress and the Copyright Officeto 
assess their reasonablecosts to the parties 
"to the most recent relevantarbitration 
proceeding. II EIA commented that this 
assessment is only permitted,according 
to section 802(h)(l), "if no royaltypool 
exists from which their costs can be 
deducted." EIA, commentat 4. EIA's 
point is well-taken, and theOffice has 
modified the section accordingly. 

EIA requested further that the costsof 
the proceeding to raise the DARTroyalty 
maximum by the Librarian be assessed to 
the DARTroyaltypool. EIA, comment at 
5. However, as noted above, this proceed­
ing is not a CARP proceeding and is 
therefore not germane to this rulemaking. 

(g) Subpart G - Royalty FeeDistribution 
Proceedings 

The CopyrightOffice is adopting 
subpartG as proposed in the NPRM with 
one technicalamendment. The reference 

14 The settlement thaI was reached in the 1987 
mechanicalliccnse rate adjuslment unong Music 
Publishers, RtAA and the Songwriters Guild of 
America (SGA) was nOlapproved as a final disposition 
of the rate adjustmenl by the Tribunal. II was proposed 
10 the public in a nouce-and-commeru proceeding 10 

sec: if the jointly-held position of these three 
OIlIanizations should become the basis of the 
Tribunal's rail: adjuslment. The commenu acreed with 
Music PublishersIRlAAlSGA's proposal, and only then 
did the Tribunal adopt it. 1987 Adjrul_1II of Ih.~ 

M~cha";calRoyally RaI~. 52 FR 22637 (1987). 
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to "cable television"in §251.72(a)and
 
§251.73 is being changed to read
 
"cable," as noted in the preamble
 
discussion to §251.2.
 

(h) Port252 - Filing ofClaims to Cable
 
Royalty Fees
 

Part 252prescribes the filing 
requirements for claimsto cableroyalties. 
As noted in theNPRM,theprocedural 
system for filing cableclaimsborrows 
heavily from the oneadoptedby the 
former Tribunal for thefilingof digital 
audioclaims. See58FR53822(1993). 

(l) Content of Claims. Section 252.3 
prescribes the general requirements for the 
submission and contentof cableroyalty 
claims. 

(i) Joint Claimants. The CRT's 
requirements for filing DARTclaims 
included provisions dealingwithjoint 
claims. In settingout the required content 
ofclaims. subsection (a)(3)provides: 

If the claim is a joint claim. a concise 
statementof the authorizationfor the filing of 
the joint claim. For this purpose a performing 
rights societyshall not be required to obtain 
from its membersor afflliatesseparate 
authorizations. apartfrom their standard 
~reements. 

Subsection (e),as adoptedfrom theCRT's 
regulations and proposed in the NPRM, 
provided: 

Allclaimants filing a joint claim shall make 
available to the Copyright Office. other 
claimants. and, where applicable.a Copyright 
Arbitration Royalty Panel. a list of all 
individual claimantscovered by the joint 
claim. 

(A) Comments of PBS. According to 
PBS, when it comestojoint claimsit is 
unclear. under subsections (a)(3) and (e) 
of §252.3. howto satisfy the requirement 
In subsection (a)(4) for identifying a 
secondary transmission that"establish[es] 
the basis for theclaim." Would the 
requirement be satisfied by identifying at 
least one secondary transmission for at 
least one of theclaimants included within 
a jointclaim? Or is it necessary to 
identify at leastone such transmission for 
eachindividual claimant included within 
thejointclaim? PBS,commentat 2. 

PBS argues that the former 
interpretation is thecorrectone. since the 
requirement in subsection (e) for filing a 
listidentifying all joint claimants would 
notbenecessary if eachjointclaimanthad 
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to identify a secondary ttansmission. 
Furthersupportfor this intetpretation is 
drawnfrom the fact that§252.3is adopted 
from the filingrequirements for DART, 
whichclearlydo not requireeachjoint 
claimantto identify one ormoreof hisor 
her songsthatwere the subjectof a digital 
transmission. PBS,commentat 2-3. 

PBS asks us to clarify thismatterand 
amend§251.3so as not to require 
identification of a secondary transmission 
for eachjointclaimanL They note that they 
currently spend upwardS of 300 hours a 
yearon thisrequirement", whichthey 
argueservesnosubstantive purpose beyond 
providing a jurisdictional basisfor a party 
to participate. 

(B) Amendmentof§252.3(e). We 
acknowledge that §252.3as proposed in the 
NPRMmuddies the waters for the filingof 
cable royalty claims,and of satellite 
royaltyclaimsas well.Weare troubled, 
however, by changing whathad beena 
longstanding requirement at the Tribunal 
for obligingall claimants to identify at least 
one secondary transmission of their 
copyrighted works.Whilesuch 
requirement does undoubtably add to the 
timeand expenseburdensof joint 
claimants suchas PBS, it is not without 
purpose. The law states plainly thatcable 
compulsory licenseroyalties areonly to be 
distributed to "copyrightownerswhoclaim 
that theirworkswerethe subjectof 
secondary transmissions by cable systems 
during the relevantsemiannual period." 17 
U.S.C. III(d)(3). Tosupportsucha claim, 
eachclaimant may reasonably be asked to 
identify at leastone secondary transmission 
of hisor her work.thuspermitting the 
Copyright Officeto screentheclaimsand 
dismissany claimants whoareclearlynot 
eligible for royalty fees.The requirement 
willalso help to reducetimespentby a 
CARPdetermining whichclaimants havea 
valid claim: if onlyone secondary 
transmission is identified forone of the 
joint claimants. then it couldnotreadilybe 
determined if the otherclaimants wereeven 
eligible for cable royalties. 

In an effort to end this confusion we are 
deleting subsection (e) with its requirement 

15 It is clear that under 1302.7 of the former 
Tribunal's rulcs each joiN claimant was required to 

. identify atlcast onc secondary transmission of its 
copyrighted works. 

that joint claimantssubmita list identifying 
I.all the claimants. Instead,~e are amending 

subsection (aX4)to requirethat each 
claimantto a joint claim,other than a joint 
claimfiledby a performing rightssocietyon 
behalf of its members oraffiliates, must 
identifyat least one secondary transmission 
of his or herworks. 

(ii) Addressand NameChange. 
Subsection (c) of §253.3 provides that 
"[i]n the event that the legal name and/ 
or address of the claimant changes after 
the filing of a claim, the claimant shall 
notify the Copyright Office of such 
change within 30 days of the change." 
Failure to provide this notification 
could. undercertaincircumstances, make 
the claim subject to dismissal. Copyright 
Ownersrequest that subsection (c)be 
deleted in its entirety because "it could 
be an unnecessary draconian trap for the 
unwary (or wary) claimant." Copyright 
Owners, commentat 25. 

It is not the intention of the Copyright 
Office thatsubsection (c) shouldbe usedto 
dismissotherwisevalidclaims.The concern 
is that the Officemust be ableto 
communicate with the claimants, especially 
if an actionrequirespromptdisposition. To 
takeone example,supposeone party filesa 
motionto dismissanotherparty's claim,and 
theCopyrightOfficeasks the claimantto 
respondto the motion; theclaimanthas 
movedand there is no response. There 
wouldbe no means to find out whetherthe 
firstparty's motion is valid in thatsituation. 
Subsection (c) is intended to give the Office 
authority to dismissfor failure to prosecute a 
claimin cases wherethe Officewasnot 
giventimelynoticeof the changeof address 
or name. 

At the same time, we acknowledge the 
possibility that the 30-daydeadlinefor 
notifying the Officeof an addressor name 
changecould work hardships. Wehave 
therefore amendedsubsection (c) to provide 
thatdismissalmay only occur after the 
Officehas madea good faithattemptto 
communicate with the claimant, and the 
effortfailedbecausethe claimant did not 
informthe Officeof a changein legalname 
or address. 

(2) Compliance with Statutory Dates. 
Section252.4 implements the statutory 
requirement thatcable claimsmustbe made 
in the monthof July for royalties from the 
preceding calendaryear.Subsection (b) 
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provides that a cableclaim is timely filedif 
,	 it is manedwiththe U.S. Postal Service 

and bearsa U.S.postmarkduring the 
month of July. 

(i) Comments of Copyright Owners: 
Canodian aNlMexican Mailings. The 
Copyright Owners haveasked that the 
provision fora JulyU.S.postmark be 
expanded to include mailings from 
Canadian andMexican post offices. 

. Copyright Owners, comment at 25. The 
Copyright Owners did not document their 
request, andtheOfficeisuncertain about 
theauthority or feasibility of acceding to iL 
Wehave therefore decided not to acceptthe 
Copyright Owners'proposed amendment at 
thistime, but we invitethem, and any other 
interested parties, to provide further 
information andcomments on thequestion, 

(ii) Amendmentsof§252.4. After 
reviewing the timeliness requirement, we 
havedecided toadd a new subsection (b) 
to §252.4, in recognition of section703of 
theCopyright Code." The newsubsection 
provides that,when the last day of July 
fallson a Saturday, Sunday, holiday, or 
othernonbusiness day in the Districtof 
Columbia or the Federal Government, the 
Copyright Office willacceptclaims 
received in the Officeon the first business 
dayinAugust, andwill alsoaccept claims 
bearing a U.S. postmark dated on the first 
August business day. 

TheCopyright Office is alsoamending 
§252.4 by making a consequential change 
insubsection (c),and by adding new 
subsections (d)and (e).Subsection (d) 
provides that noclaim may befiled by 
facsimile transmission. Under new 
subsection (e),parties whose claimswere 
not timely received by theOffice will be 
given an opportunity to offerproofof 
delivery. Aclaimant who sentl!!.flaim 
which was properly addressed" and 
properly mailed. but which was nonetheless 
received late by theCopyright Office or 
was notreceived at all, may still be able to 

16 Secuon 703 of the Copynght Code .we., "In any 
case in which time limits are prescribed under this title 
for the performance of an scuon in the Copyright 
Office. and in which the last day of the prescribed 
period faJls on a Saturday. Sunday, holiday, or other 
nonbusmess day within the Dumct of Columbia or the 
Federal Government, the action may be taken on the 
next succeeding business day, and is effective as of the 
date when the period expired." 

17 A claim addressed to the former Tribunal will not 
be considered properly addressed. 
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provethe Validity of hisor her filing.If the 
claim was sent by certified mail, return 
receipt requested, we will accept the 
claim if the claimant can produce the 
receipt showing that it was properly 
mailed. We will not accept as evidence 
either the affidavit of an officer or 
employee of the claimant, or the affidavit 
ota U.S. postalworker. 

(3) ProofofFixation ofWorks. Section 
252.5of our earlier interim regulation, 
whichwas importedfrom the CRTrules, 
provideda detailedprocedurefor proving 
flX8tion of a work for whicha cable claim 
had been filed, The CopyrightOwners 
haveasked that the section be deleted in 
its entiretybecauseit is no longer 
necessary. CopyrightOwners,comment 
at 25. The CopyrightOfficeagrees. If 
thereare any futurecontroversies 
involving whethera work was fixed in a 
tangible medium, they can be resolved 
under the general authority of the 
Library and the CARPs to issue 
dispositive determinationsduring the 
course of a proceeding. 

(4) Copies ofClaims. In place of 
"Proof of fixation of works," the 
Copyright Office is adopting a new text 
in §252.5.The new section provides that 
all claimants must submit an original and 
two copies of their claims to cable 
royalty fees. 

(i) Part 257- Filing of Claims to 
Satellite Carrier RoyaltyFees 

Although none of the commentators 
requested any changes in part 257, the 
Copyright Office is making several 
amendmentsmodeled after, and for the 
same reasons as, the changes made in 
part 252. Subsection257.3(a)(4) is 
amended, and subsection (e) is deleted, 
to clarify that each claimant in a joint 
claim must identifyat least one 
secondary transmission of his or her 
works. (See the discussion of filing of 
cable claims under §252.3 above.) 
Subsection (c) is amended to allow the 
Copyright Office to dismiss a claim if it 
has made a good faith effort to contact a 
claimant, but has failed because the 
claimant has not informed the Office of a 
change in name or address. Section 
251.4- Compliance with Statutory 
Dates - is amended by allowing 
claimants to file on the first business day 

in August whenever July 31 falls on a 
non-business day, adding a prohibition 
of submission of claims by facsimile 
transmission, and allowingclaimants to 
offer proof of mailing for claims 
properly mailed but not received by the 
Copyright Office. Finally, §251.5 ­
Proof of Fixation of Works- is 
eliminated and replaced with a provision 
requiringclaimants to submitan original 
and two copies of each claim to satellite 
carrier royalty fees. 

G) Part259- FilingofClaims to Digital 
AudioRecording Devices and Media 
RoyaltyPayments 

Corresponding to our amendments to 
the rules for filing cable and satellite 
claims, we are making the same changes 
with regard to filing a DARTclaim. 
Section259.3(c) removes the provision 
for requiring name and addresschanges 
to be filed within 30 days, and replacesit 
witha general obligation to report 
changes. Section 259.4 is amendedby 
adding a new subsection (e)which prohibits 
the filing by facsimile transmission of the 
noticeofappoinunent of an independent 
administtator. Section259.5 is changed to 
allowclaimants to fileon the first business 
day in March whenever the lastday in 
February fallson a Federal Government 
nonbusiness day, to prohibitthe filing of 
claimsby facsimile transmission, and to 

allowclaimants who sendtheirclaims by 
certified mail, returnreceiptrequested, to 
offerproofof mailing if theCopyright 
Officehas not timely received theclaim. A 
new §259.6,modeled after§252.6 and 
§257.5. is added to part 259 requiring the 
filingof an original and twocopiesof 
claimsto DART royalties. 

Appendix A to Subpart D - Standards 
of Conduct 

Note: The following Appendix willnot 
appear in the Code of FederalRegulations. 

WeusethisAppendix to offerten 
examples of hypothetical situations thatare 
intended to probe theproper extentof the 
restrictions on fmancial interests. Many of 
them refer to PhaseI or Phase IIof the 
former Tribunal's cableproceedings. This is 
not intended to presume theactual structure 
of theCARPproceedings, butrather to 
improve thequality of thecomments by 
providing concrete situations. 
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§251.31(0)(1) 

Example l:An arbitrator is being 
considered for a cableCOIlttoversy amongfive 
Phase I calegories. Hehu a finmcial interest 
in a claimmtthalis in oneof the otherPhaseI 
categories whichhu senled its interest in the 
proceeding. Does he havea fmancial conflict 
of interest? 

Example1:An arbitrator is being 
considered for a Phue I cableCOIltroVersy thal 
includes the Commercial Television Station 
category. Shehu a flJWlcial interestin a 
commercial broldcaststation.However, the 
station is not a claimmt in the proceeding 
because it isnot carried as a distantsignalby 
anycablesystem. Does she does have a 
finmcialconflict of interest? 

Example3: An arbitrator is being 
considered for a cablecontroversy in which 
there is a complete PhaseI settlement. but 
there isonePhasenconttoversy. He has a 
financial interestin a claimant outsideof the 
Phase ncategory thalhas thecontroversy. 
Does he havea fmancial conflict of interest? 

Example4: An arbitrator has a financial 
interest in a motion picture production 
company which doesnot file a claimforcable 
royalties. However, thedistributor who 
syndicates the company's movies to television 
doesfileclaimsforroyalties, and remitsto the 
film producera percentage of allhis syndica­
tionrevenues. Does the arbitrator have a 
financial conflict of interest? 

§251.31(a)(2) 

ExampleS:An arbitrator is being 
considered fora cablerateadjustment 
proceeding thatwouldreviewthe3.75% rate. 
Shehasa financial interest in a cablesystem 
thatgrosses lessthan$292,000 perhalfyear. 
The3.75% rateonlyapplies tocablesystems 
thatgross more than$292,000 per half year. 
Does shehavea financial conflict of interest? 

Example6: An arbitrator is being 
considered for a cablerate adjustment 
proceeding thatwould review the3.75%. He 
has a financial interest in a cablenetwork 
which negotiates carriage on cablesystems in 
the private marketplace. Does he havea 
financial conflict of interest? 

§251.3Ub) 

Example7: An arbitrator is being 
considered fora satelhie earner distribution 
proceeding. HeIS an affiliate of a performing 
nghts sociery, andreceives, on average. $100 a 
year fora songhe wrote 30 years ago.Doeshe 
have a financial conflict of interest? 

§251.3}(c)(1 ) 

Example8: An arbitrator is being 
considered fora mechanical rate adjustment 
hearing. Hehas a stockmutual fund whichis 
currently invested in several recording 
companies. Does he havea financial conflict of 
interest? 

§251.31(c)(2) 
~xample 9: An arbitrator is being 

considered fora PhaseI cabledistribution 
proceeding. From 1960 to 1970. she worked 
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for a progrm'n syndicator. Sheis nowreceiving a 
fixedpensionfromthe syndicatorfor her ten 
years' work.Does she havea fmancial conflict 
of interest? 

§251.36(c) 

Example 10: An arbitrator hu presided 
over a cablerate adjustment proceeding which 
reviewed the 3.75%rate. The timefor all 
IPJ)e&1s has passed, md noone has appealed. 
nic arbitrator returnsto priVIle practicemd a 
cablesystemwantsto hirethe arbilnIOnO be its 
attorney on matters beforethe FCC.Duringthe 
proceeding, the cableindustry wasrepresented 
by NCTA and CATA. The cablesystem that 
wmts to ~ arbitrator was not a party to the 
proceeding, nordid it authorize NCTA or CATA 
to representit in the proceeding; however, the 
cablesystemwas affected by the chmge in the 
3.75% rate.Cm the arbitrator take thecable 
systemon as a client? 

List or Subjects: 

37 CFRParts251 and301 
Administrative Practice and Procedure, 

Hearing and Appeal Procedures. 

37 CFRParts252 and302 
Cable television. Claims, Copyright 

37 CFR Parts253and304 
Copyright. Music, Radio. Rates, 

Television. 

37 CFR Parts254 and306 
Copyright, Jukeboxes. Rates. 

37 CFR Parts255 and307 
Copyright, Music. Recordings. 

37 CFR Parts256and308 
Cable television, Rates. 

37 CFR Parts257and309 
Cable television, Claims. 

37 CFR Parts 258and310 
Copyright. Satellite. 

37 CFR Parts 259and311 
Claims. Copyright. Digital audio 

recording devices and media. 

37 CFR Parts303 
Copyright, Jukeboxes. 

37 CFR Parts305 
Claims, Jukeboxes. 

Interim Rules 

For the reasons set out in the preamble, 
37 CFR chapters II and IIIareamended 

under authority of 17 U.S.C. 802(d) as 
follows: ­

1. Part 301 of chapter III is removed. 

la. Existing parts 201 through 211 are 
designated assubchapter A, and a new 
heading for subchapter A isadded to read as 
follows: Subchapter A-Copyright Office 
Rules and Procedures. 

lb. New subchapter B-Copyright 
Arbitration Royalty Panel Rules and 
Procecures-is added to chapter II consisting 
of parts 251-259. 

2. A new part 251 is added to subchapter 
B of chapter IT to read as follows: 

PART 251-COPYRIGHT ARBITRATION 
ROYALTY PANEL RULES OF 
PROCEDURE 

SUbpart A-organlzatlon 

Sec. 
251.1 Official address. 
251.2	 Purpose of Copyright Arbitration 

Royalty Panels. 
251.3 Arbitrator lists. 
251.4 Arbitrator lists: Objections. 
251.5 Qualifications of the arbitrators. 
251.6	 Composition and selection of 

Copyright Arbitration Royalty Panels. 
251.7	 Actions of Copyright Arbitration 

Royalty Panels. 
251.8 Suspension of Proceedings. 

Subpart B-Publlc Ace... to Copyright 
Arbitration Royalty Panel Meeting. 

251.11 Open meetings. 
251.12 Conduct of open meetings. 
251.13 Closed meetings. 
251.14 Procedure for closed meetings. 
251.15 Transcripts of closed meetings. 
251.16 Requests to open or close meetings. 

Subpart C-Publlc Access to and Inspection 
of Records 

251.21 Public records. 
251.22 Public access. 
251.23 FOIA and Privacy Act. 

SUbpart D-Standard. of Conduct 

251.30 Basic obligations of arbitrators. 
251.31 Financial interests. 
251.32 Financial disclosure statement. 
251.33 Ex pane communications. 
251.34 Gifts and other things of monetary 

value. 
251.35 Outside employment and other 

activities. 
251.36 Pre-arbitration and post-arbitration 

employment restrictions. 
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'251.37 Useof nonpublic information. 
\ 251.38 Billing andcommiunent to 

standards. 
251.39 Remedies. 
Subplrt E-Prooedur.. of Copyright
 
Arbltrallon Roy.lty P.n",
 

251.40 Scope. 
251.41 Fonna1 hearings. 
251.42 Suspension or waiver of roles. 
251.43 Written cases. 
251.44 Filing andservice of written cases 

andpleadings. 
251.45	 Precontroversy motions, and 

discovery . 
251.46	 Conduct of hearings: Roleof 

arbitrators. 
251.47 Conduct of hearings: Witnesses 
. . andcounsel. 
251.48 Rules of evidence. 
251.49 Transcript andrecord. 
251.50 Rulings andorders. 
251.51 Closing thehearing. 
251.52	 Proposed findings and
 

conclusions.
 
251.53	 Report to theLibrarian of
 

Congress.
 
251.54	 Assessment of costsof arbitration 

panels. 
251.55 Post-panel motions. 
251.56	 Order of theLibrarian of
 

Congress.
 
251.57 Effective dateof order. 
251.58 Judicial review.
 
Subpart F-Rate AdJu.tment Proceedings
 

251.60 Scope. 
251.61	 Commencement of adjustment
 

proceedings.
 
251.62 Content of petition. 
251.63 Period for consideration. 
251.64	 Disposition of petition: Initiation 

ofarbitration proceeding. 
251.65	 Deduction of costs of rate
 

adjustment proceedings.
 
Subplrt G-Royilly Fee Distribution
 
Proceedings
 

251.70 Scope. 
251.71 Commencement of proceedings. 
251.72 Determination of controversy. 
251.73	 Declaration of controversy:
 

Initiation of arbitration proceeding.
 
251.74	 Deduction of costsof distribution 

proceedings. 
Authority: 17 U.S.c. 801·803. 

SUbpartA-organlzatlon 
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1251.1 0ffIcU1........
 

Copyright Arbitration Royalty Panel 
(CARP), P.O. Box70077,Southwest 
Station, Washington, D.C.20024. 

1251.2 Purpo.. of Copyright ArbItr.tJon
 
Roy.lty P.n....
 

The Librarian of Coagress, uponthe 
recommendation of the Register of 
Copyrights, may appointandconvenea . 
CopyrightArbitration Royalty Panel 
(CARP) for thefollowing purposes: 

(a)Tomakedetenninati9Ds concerning 
copyright royalty rates for thecable 
compulsory license, 17U.S.C. 111. 

(b) Tomakedeterminations concerning 
copyright royalty ratesformaking and 
distributing phonorecords, 17U.S.C. 115. 

(c)Tomakedeterminations concerning 
copyright royalty ratesforcoin-operated 
phonorecord players (jukeboxes) whenever 
a negotiated license authorized by 17 
U.S.C. 116 expiresor is terminated and is 
not replaced by another suchlicense 
agreement, 

(d)Tomakedeterminations concerning
 
royalty ratesand terms for the use by
 
noncommercial educational broadcast
 
stations of certain copyrighted works, 17
 
U.S.C.118. 

(e)Todistribute cableand satellite carrier 
royalty fees and digital audiorecording 
devices and mediapayments under17 
V.S.c. 111, 119, andchapter10, 
respectively, deposited with theRegister of 
Copyrights. 
§251.3Arbitrator lI.t•. 

(a)Anyprofessional arbitration 
association ororganization maysubmit, on 
or before May6,1994, and before January 
1of eachyearthereafter, a listof persons 
qualified to serveas arbitrators on a 
Copyright Arbitration lB9yalty Panel. The 
listshall contain thefollowing foreach 
person: 

(l) The full name, address, and telephone 
number of theperson. 

(2)Thecurrent position and nameof the 
person's employer, if any, alongwitha 
briefsummary of theperson'semployment 
history, including areas of expertise, and, if 
available, a description of thegeneral 
nature of clients represented andthe types 
of proceedings in which theperson 
represented clients. 

(3)A briefdescription of the educational 
background of theperson, including 

teaching positions and membership in
 
professional associations, jf any.
 

(4)Astalernentof the facts and 
information whichqualifythe person to 
serveas an arbitrator under§251.5. 

(5) A description or schedule detailing 
feesproposed to be charged by theperson 
for serviceon a CARP. 

(6) Anyother information which the
 
professional arbitration association or
 
organization mayconsiderrelevant,
 

(b) AfterMay6, 1994, andafterJanuary 1 
of each year thereafter, theLibrarian of 
Congress shallpublish in the Federal 
Register a listof at least30, but notmore 
than 75 persons, submitted to theLibrarian 
from at leastthreeprofessional arbitration 
associations or organizations. The persons 
so listedmustsatisfy the qualifications and 
requirements of thissubchapter and can 
reasonably be expected to beavailable to 
serveas arbitrators on a Copyright : . 
Arbitration Royalty Panelduring that 
calendar year.This list willconstitute the 
"arbitrator list" referred to in this 
subchapter. With respectto persons on the 
arbitrator list, theLibrarian will make 
available for copying and inspection the 
information provided underparagraph (a) 
of thissection. 

§251.4 Arbitrator lisls: ObJections. 

(a) In the case of a rate adjustment 
proceeding,any party to a proceeding 
may, during the 30-day period specified 
in §251.63, file an objection with the 
Librarian of Congress to one or moreof 
the persons contained on the arbitrator 
list for that proceeding. Such objection 
shall plainly state the grounds and 
reasons for each person claimed to be 
objectionable. 

(b) In the case of a royalty distribution 
proceeding, any party to the proceeding 
may, during the 30-day time period 
specified in §251.45(a), file an objection 
with the Librarian of Congress to one or 
more of the persons contained on the 
arbitratorlist for the proceeding. Such 
objection shall plainly state thegrounds and 
reasons for eachpersonclaimed to be 
objectionable. 
§251.5 Qualifications of the .rbltralors. 

In order to serveas an arbitrator to a 
Copyright Arbitration Royalty Panel,a 
person must,at a minimum, havethe 
following qualifications: 
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· .(a)Admitted to the practice of law in' 
anystale, terrirory,lI'USt territory, or 
possession of the Unired States. 

(b) Tenor moreyearsof legalpractice. 
(c)Experience in conducting arbitration 

proceedings or facilitating the resolution 
andsettlement of disputes. 
125U Compoaltlon and a~n of
 
Copyright Arbltrlitlon Royally Panel••
 

(a)Within ten daysafterpublication of a 
notice in theFederal Register initiating 
arbitration proceedings under this 
subchapter, the Librarian of Congress will, 
uponrecommendation of theRegister of 
Copyrights, selecttwoarbitrators from the 
arbitrator list forthatcalendar year. 

(b) The twoarbitrators so selected shall, 
within tendaysof theirselection, choosea 
thirdarbitrator from thesamearbitrator 
list. The third arbitrator shall serveas the 
chairperson of thepanelduring thecourse 
of theproceedings. 

(c)If the twoarbitrators fail to agree
 
upon theselection of the third, the
 
Librarian willpromptly selectthe third
 
arbitrator from thesamearbitrator list
 

(d)Thethirdarbitrator so chosen shall 
serve as thechairperson of thepanel 
during thecourse of theproceeding. Inall 
matters, procedural or substantive, the 
chairperson shall act according to the 
majority wishes of thepanel. 

(e)Two arbitrators shallconstitute a 
quorum necessary to thedetermination of 
any proceeding. 

(I) If,before thecommencement of 
hearings ina proceeding, one or more of 
thearbitrators is unable to continue 
service on theCARP, theLibrarian will 
suspend theproceeding as provided by 
§251.8, and will inaugurate a procedure to 
bnngtheCARPup to the full complement 
of three arbitrators. Where oneor two 
vacancies exist. and eitheror bothof the 
vacant seatswere previously occupied by 
arbitrators selected by theLibrarian, the 
Librarian will selectthenecessary 
replacements from thecurrentarbitrator 
list. If there is one vacancy, and it was 
previously occupied by thechairperson, 
the tworemaining arbitrators shallselect 
thereplacement from thearbitrator list, 
and theperson chosen shall serveas 
chairperson. If thereare two vacant seats, 
andone of them waspreviously occupied 
bythechairperson, theLibrarian will 
select onereplacement from thearbitrator 
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list, and that person shall join withthe 
remaining arbitrator to choosethe 
replacement, whoshall serveas 
chairperson. 
(g) Afterhearings havecommenced, the 

Librarian willnotsuspend theproceedings 
or inaugurate a replacement procedure 
unlessit is necessary in orderfor the CARP 
to havea quorum. If the hearing is 
underway and twoarbitralOl'S are unableto 
continue service, or if the hearing had been 
proceeding with two arbitralOl'S and oneof 
themis no longerable to serVe, the 
Librarian willsuspend theproceedings 
under§251.8 and seek the unanimous 
written agreement of the parties to the 
proceeding for theLibrarian to selecta 
replacement. In theabsence of suchan 
agreement, theLibrarian will terminate the 
proceeding. If suchagreement is obtained, 
theLibrarian willselectone arbitrator from 
thearbitrator list 

(h) If, after hearings havecommenced, the 
chairperson of theCARPis no longerable 
to serve, theLibrarian willask the two 
remaining arbitrators, or theone remaining 
arbitrator and thenewly-selected arbitrator, 
to agreebetween themselves whichof them 
willserveas chairperson. In the absence of 
suchan agreement, the Librarian will 
terminate theproceeding. 
§ 251.7 Action. of Copyright Arbltr.tlon 
Royalty Panel•. 

Anyaction of a Copyright Arbitration 
Royalty Panelrequiring publication in the 
Federal Register according to 17V.S.c. or 
therules and regulations of thissubchapter 
shallbe published underthe authority of the 
Librarian of Congress and the Register of 
Copyrights. Undernocircumstances shall a 
CARPengage in rulemaking designed to 
amend, supplement. or supersede any of the 
rulesand regulations of thissubchapter, or 
seek to haveany suchaction published in 
the Federal Register. 
§251.8 Su.penaion of proceeding •• 

(a) Where it becomes necessary to 
replace a selected arbitrator under§251.6or 
to remove and replace a selected arbitrator 
undersubpartD of thispart, theLibrarian 
will ordera suspension of anyongoing 
hearing or otherproceeding by noticein 
writing to all parties. Immediately after 
issuing theorderof suspension, and without 
delay, the Librarian will take the necessary 
s~p~ to replace thearbitrator or arbitrators, 

and uponsuch replacement will issuean 
order,by noticein writing to all parties, 
resuming theproceeding from the timeand 
pointat which it was suspended. 

(b) Where,forany otherreason,suchas 
a seriousmedical or family emergency 
affecting an arbitrator, thel!dbrarian 
considers a suspension of a proceeding 
necessary and fullyjustified,he may,with 
the unanimous writtenconsentof all parties 
to the proceeding, ordera suspension of the 
proceeding for a statedperiodnot to exceed 
one month. 

(c)Any suspension underthissection 
shallresult in a completecessation of all 
aspectsof the proceeding, including the 
running of any periodprovided by statute for 
thecompletion of the proceeding. 

Subpart 8-Publlc Access to Copyright 
Arbitration Royalty Panel Meetings 

§251.11 Open meeting•• 

(a)Ailmeetings of a Copyright 
Arbitration RoyaltyPanelshallbe open to 
the public,with the exception of meetings 
thatare listed in §251.13. 

(b) At the beginning of each proceeding, 
theCARPshalldeveloptheoriginal 
schedule of the proceeding which shallbe 
published in the Federal Register at least 
sevencalendardays in advance of thefirst 
meeting. Such announcement shallstate the 
times,dates,and placeof the meetings, the 
testimony to be heard, whether any of the 
meetings are to be closed,and, if so, which 
ones,and the nameand telephone number of 
theperson to contactfor further infonnation. 

(c) If changes are madeto theoriginal 
schedule, they will be announced in open 
meeting and issuedas ordersto the parties 
participating in the proceeding, and the 
changes willbe noted in thedocketfileof 
theproceeding. In addition, thecontact 
person for the proceeding shallmakeany 
additional effons to publicize the change as 
are practicable. 

(d) If it is decidedthat thepublication of 
theoriginal schedulemustbe madeon 
shorternotice than sevendays, thatdecision 
mustbe madeby a recorded voteof the 
paneland included in theannouncement. 
§251.12 Conduct of open meeting•. 

Meetings of a Copyright Arbitration 
Royalty Panel will beconducted in a manner 
to ensurethe greatestdegree of openness 
possible. Reasonable accessfor the public 
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will beprovided at allpublic sessions. Any 
person may take photographs, and make 
audio orvideo recordings of the 
proceedings, solongas thepanelis 
infonned in advance. The chaiJperson has 
the discretion toregulate thetime,place, 
andmanner of thetaking of photographs 
or theaudio or video recording of the 
proceedings to ensure theorder and 
decorum of theproceedings. Therightof 
thepublic tobepresent does not include 
therighttoparticipate or make comments. 
1 251.13Cloaed meeting•. 

In thefollowing circumstances, a 
CopyrightArbitration Royalty Panel may 
close itsmeetings or withhold information 
from thepublic: 

(a) If thematter to be discussed has 
been specifically authorized tobekept 
secret byExecutive Order, in the interests 
ofnational defense or foreign policy; or 

(b) If thematter relates solely to the
 
internal practices ofa Copyright
 
Arbitration Royalty Panel; or
 

(c)If the matter has beenspecifically 
exempted from disclosure bystatute (other 
than 5 U.S.C. 552) andthereis no 
discretion on theissue; or 

(d) If the matter involves privileged 
or confidential tradesecretsor financial 
information; or 

(e) If the result mightbe to accuse
 
any person of a crime or formally
 
censure him or her; or
 

(I) Ifthere would beclearly unwarranted 
invasion of personal privacy; or 

(g) If there would bedisclosure of 
investigatory records compiled for law 
enforcement. or information thatif written 
would becontained insuch records. and to 
the extent disclosure would: 

(I) Interfere with enforcement
 
proceedings; or
 

(2) Deprive a person of theright toa
 
fair trial or impartial adjudication; or
 

(3) Constitute an unwarranted invasion 
of personal privacy:or 

(4) Disclose theidentity ofa 
confidential source or.in thecaseof a 
criminal investigation or a national 
security intelligence investigation, disclose 
confidential information furnished onlyby 
a confidential source; or 

(5)Disclose investigative techniques
 
andprocedures; or
 

(6)Endanger thelifeor safety of law
 
enforcement personnel.
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(h)Ifpremawre disclosure of the 
information would frustnue a Copyright 
Arbitration Royalty Panel'saction,unless 
thepanel has already disclosed the concept 
ornawre of the proposed action, or is 
required by law to make disclosure before 
taking fina1 action; or 

(i) If themaucr concerns a CARP's 
participation in acivil actionor proceeding 
or in an actionin aforeign courtor 
international tribunal, or an arbitration. or a 
particular case of fannal agency 
adjudication pursuant to 5 U.S.C. 554,or 
otherwise involving a detennination on the 
record afteropportunity fora hearing; or 

(j) Ifa motion orobjection has been 
raised inan openmeeting and the panel 
determines thatit is in thebestinterests of 
theproceeding todelibezate on such motion 
or objection inclosed session. 
1251.14 Procedure for clo.ed meet'ng•. 

(a)Meetings may be closed, or 
information withheld from the public. only 
bya recorded voteof a majority of 
arbitrators ofa Copyright Arbitration 
Royalty Panel. Eachquestion, eitherto 
closea meeting or to withhold information, 
mustbe voted on separately, unless a series 
of meetings is involved. in which case the 
CARPmayvoteto keep thediscussions 
closed for30 days. starting from thefirst 
meetings. If theCARPfeels that 
information abouta closed meeting mustbe 
withheld, thedecision todo so mustalsobe 
thesubject ofa recorded vote. 

(b) Before a discussion to close a
 
meeting or withhold information. the
 
chairperson of a CARPmust certify that
 
suchan action is permissible, and the
 
chairperson shall cite theappropriate
 
exemption under §251.l3.This
 
certification shall be included in the
 
announcement of the meeting and be
 
maintained as pan of therecord of
 
proceedings of thatCARP.
 

(c)Following sucha vote. thefollowing 
information shall be published in the 
Federal Registeras soon as possible: 

(l) Thevoteofeacharbitrator; and 
(2)The appropriate exemption under
 

§251.13; and
 
(3)A listof all persons expected to 

attend themeeting andtheiraffiliation.
 
§251.15 Tran.crlpt. of clo.ed meeting•.
 

(a)All meetings closed to thepublic 
. shallbesubject eithertoa complete 

transcript or, in thecaseof §251.l3(h)and 
at thediscretion of theCopyright 
Arbitration Royalty Panel, detailed 
minutes. Detailed minutes shalldescribe all 
matters discussed. identify all documents 
considered. summarize action taken as well 
as the reasons for it,and record all rollcall 
votesas wellas any viewsexpressed. 

(b) Such transcripts or minutes shall be 
keptby the Copyright Office forat least 
two years. or forat leastone yearafterthe 
conclusion of the proceedings, whichever 
is later.Anyportion of transcripts of 
meetings which thechairperson of a CARP 
does notfeel is exemptfrom disclosure 
under§251.13 willordinarily beavailable 
to thepublicwithin 20 working daysof the 
meeting. Transcripts or minutes ofclosed 
meetings willbe reviewed by the 
chairperson at theendof theproceedings 
of thepaneland, if at that timethe 
chairperson determines thattheyshould be 
disclosed. heor she will~ubmit the 
question to theCARPto gainauthorization 
for theirdisclosure. 
§251.16 Reque.t. to open or cion 
meeting•. 

(a) Any person may request a 
Copyright Arbitration Royalty Panel to 
openor closea meeting ordisclose or 
withhold information. Such request must 
becaptioned "Request to Open" or 
"Request to Close"a meeting on a 
specified dateconcerning a specific 
subject, The person making the request 
muststate his or herreasons. andinclude 
hisor hername, address, and telephone 
number. 

(b) In thecaseof a request toopena 
meeting thata CARPhaspreviously voted 
closed. thepanelmustreceive therequest 
within three working daysof themeeting's 
announcement, Otherwise therequest will 
notbe heeded, and the person making the 
request will be so notified. Anoriginal and 
three copiesof the request mustbe 
submitted. 

(c) For a CARPto act on a request to 
open or closea meeting, thequestion must 
bebroughtto a votebefore thepanel. If the 
request is granted. an amended meeting 
announcement will be issued and the 
person making therequest notified. If a 
vote is not taken. or if aftera vote the 
request is denied, saidperson will alsobe 
notified promptly. 



Subpart e-Publlc Access to and 
Inspection of Records 

1251.21 Public record•• 

(a)All official determinations of a 
Copyright Arbitration Royalty Panelwill 
bepublished in the Federal Register in 
accordance with§2S 1.7and includethe 
relevant factsand reasons for those 
determinations. 

(b) All records of a CARP, and aU 
records of !heLibrarian of Congress 
assembled and/orcreatedunder17U.S.c. 
801 and802,areavailable for inspection 
andcopying at theaddress provided in 
§251.1 withtheexception of: 

(1) Records thatrelatesolelyto the 
internal personnel rulesand practices of 
theCopyright Officeor theLibrary of 
Congress; 

(2)Records exempted by statute from 
disclosure; 

(3)Interoffice memoranda or 
correspondence notavailable by law 
except to a party in litigation witha CARP, 
theCopyright Office, or theLibraryof 
Congress; 

(4)Personnel. medical. or similarfiles 
whose disclosure would be an invasion of 
personal privacy; 

(5)Communications amongarbitrators 
of a CARPconcerning thedrafting of 
decisions. opinions, reports. and findings 
onany CARP matter or proceeding; 

(6)Communications among the 
Librarian of Congress and staffof the 
Copyright Office or Library of Congress 
concerning decisions. opinions. reports. 
selection of arbitrators, or findings on any 
matter or proceeding conducted under17 
U.S.c. chapter 8; 

(7) Offers of settJement thathavenot 
been accepted. unless theyhavebeenmade 
public by theofferor; 

(8) Records not herein listed but which 
may be withheld as "exempted" if a CARP 
or theLibrarian of Congress finds 
compelling reasons for suchaction. 
§251.22 Public access. 

(a)Location of records. Allof the 
following records relating to rate 
adjustment anddistribution proceedings 
under this subchapter shall bemaintained 
at theCopyright Office: 

(l) Records required to be filed with 
theCopyright Office; or 

(2)Records submitted to or produced 
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by theCopyright Officeor Libraryof 
Congress under17U.S.C. SOl and 802,or 

(3) Records submitted 10 orproducedby 
a Copyright Arbitration Royalty Panel 
during!hecourse of a concluded 
proceeding. In thecase of records submitted 
to or produced by a CARPthat is currently 
conducting a proceeding, suchrecords shall 
bemaintained by the chaiIpenon of that 
panelat the location of the hearing or at a 
location specified by the paneL Upon 
conclusion of theproceeding, all records 
shallbedelivered by the chailperson 10 the 
Copyright Office. 

(b)Requesting informJJlion. Requests 
for information or accessto records 
described in §2S1.21 shallbedirected to the 
Copyright Office at the address listedin 
§251.1. No requests shallbedirected to or 
accepted by a Copyright Arbitration 
Royalty Panel.In thecaseof recordsin the 
possession of a CARP, the Copyright Office 
shallmakearrangements with the panelfor 
accessand copying by the personmaking 
the request 

(c) Fees. Fees forphotocopies of CARP 
or CopyrightOffice records are $0.40 
per page. Fees for searching for 
records, certification of documents, and 
othercostsincurred areas provided in 17 
U.S.c. 70S, 708. 

§251.23 FOIA and Privacy Act 

Freedom of Infonnation Actand 
Privacy Actprovisions applicable to CARP 
proceedings can befound in parts 203and 
204of subchapter Aof thischapter. 

Subpart D-Standards of Conduct 

§251.30 Basic obligation. of arbitrators. 

(a) Definitions. For purposes of these 
regulations, the following termsshallhave 
the meanings givenin thissubsection: 

(1) A "selected arbitrator" is a person 
named by the Librarian of Congress. or by 
otherselected arbitrators. for serviceon a 
particular CARPpanel,in accordance with 
§251.6 of these regulations; 

(2) A "listedarbitrator" is a person 
named in the"arbitration list"published in 
accordance with §251.3 of these 
regulations. 

(b) General principles applicable to 
arbitrators. Selected arbitrators arepersons 
actingon behalfof the UnitedStates. and 
the following general principles apply to 
them. Wherea situation is notcoveredby 

standards set forthspecifically in this
 
subpart. selectedarbitratorsshallapply
 " 
thesegeneral principles in all cases in
 
determining whethertheirconductis proper.
 
Listedarbitrators shallapply these
 
principles whereapplicable.
 

(l) Arbitrators areengagedin a matter
 
of trust that requiresthemto placeethical
 
and legalprinciples aboveprivate gain.
 

(2) Arbitrators shallnot holdfinancial
 
interests thatconflictwith theconscientious
 
performance of theirservice.
 

(3) Arbitrators shallnotengagein
 
financial transactions using nonpublic
 
information or allow the improper useof
 
such information to further any private
 
interest
 

(4) Selectedarbitratorsshall not solicit
 
or acceptany gift or other item of
 
monetary value from any person or entity
 
whose interests may be affectedby the
 
arbitrators' decisions.Listed arbitrators
 
may accept gifts of nominal valueor gifts
 
from friendsand familyas specifiedin
 
§251.34(b).
 

(5) Arbitrators shallput forth their
 
honest effortsin theperformance of their
 
service.
 

(6) Arbitrators shallact impartially and
 
not give preferential treatment to any
 
individual. organization, or entitywhose
 
interests may be affected by the arbitrators'
 
decisions.
 

(7) Arbitrators shallnotengagein
 
outsideemployment or activities. including
 
seekingor negotiating for employment, that
 
conflicts with theperformance of their
 
service.
 

(8) Arbitrators shallendeavor to avoid
 
anyactionscreating theappearance that
 
theyareviolating the lawor theethical
 
standards set forth in this subpart.
 

(9) Arbitrators shall maintainorder
 
and decorum in the proceedings. be
 
Le~ltiem. dignified. and courteous to the 
parties. witnesses. and their 
representatives. and dispose promptly the 
businessbefore them. 
§251.31 Financial Interests. 

(a) No selectedarbitrator shallhavea
 
director indirectfinancial interest ­

(1) in the caseof a distribution
 
proceeding. in any claimantto the
 
proceeding whetheror not in a voluntary
 
settlement agreement, or any copyright
 
ownerwho receives royalties from such
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,	 claimants because of their representation; 
•	 (2) in thecase of a rare adjusunent 

proceeding. in anyindividual. organization 
or entitythat wouldbe affectedby the 
OUlCOme of the proceeding. 

(b) "Director indirectfinancial 
interes;" shall include: beingemployedby. 
being a consultant to, beinga 
representative or agentfor.beinga member 
oraffiliate of. beingapartner of. holding 
anyofficein. owningany stocks.bonds.or 
othersecurities. or derivingany income 
from the prohibited entity. 

(c) "Director indirectfmancial
 
interest" shall not include­

(I) owning sharesin any stock or bond 
mutual fundor blindtrust which might 
havean interest in a prohibited entitybut 
whose decisions to investorsell is not 
under the control of theselected arbitrator, 
or 

(2) receiving any post-employment 
benefit suchashealth insurance or a 
pension so longas thebenefitwouldnot be 
affected by the outcome of the proceeding. 

(d) Forthe purposes of this section,the 
financial interest of the following persons 
will servetodisqualify the selected 
arbitrator to the sameextentasif theywere 
thearbitrator's own interests: 

(l) thearbitrator's spouse; 
(2) thearbitrator's minorchild; 
(3) thearbitrator'sgeneralpartner; or 
(4) an organization or entitywhichthe 

arbitrator serves as officer, director, trustee, 
general partner or employee. 

§251.32 Financial disclosure statement. 

(a) Each year, within one month of
 
publication in the Federal Register of the
 
listof available arbitrators, each listed
 
arbitrator shall file with the Librarian of
 
Congress a confidential financial
 
disclosure statement as provided by the
 
Library of Congress, which statement shall
 
be reviewed by theLibrarian and
 
designated Library staff to determine what
 
conl1icts of interest, if any,existaccording
 
to §25I.30.
 

(b) If anyconflicts of interestdo exist,
 
theLibrarian shall not choosethat person
 
for theproceeding for which he or she has
 
the financial conflict, except­

(I) the listed arbitrator maydivest 
himself or herselfof the interestthat 
caused thedisqualification, and become 
qualified to serve,or 

(2) the listed arbitrator maydiscloseon 
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the record the conflictof interestcausing 
disqualification andmay ask the parties to 
considerwhetherto allow himorher to 
serve in theproceeding. Anyagreementby 
the partiesto allow the listedarbitralOT to 
serve shallbe unanimous andsha1l be 
incorponlled into the record of the 
proceeding. 

(c) At such timeas the two selected 
arbitrators choosea thirdarbitrator. they 
shall consultwith theLibrarianto 
determine ifany conflictsof interestexist 
for the third arbitrator. If. in theopinionof 
the Librarian of Congress. any conflictsof 
interestdo exist. the two selectedarbilIators 
shall be asked to choose anotherarbitrator 
who has no conflictof interesL 

(d) Within one weekof the selectionof 
the CARPpanel, the three selected 
arbitrators shallfile with the Librarian an 
updated confidential financial disclosure 
formor, if thereare any changesin the 
arbitrator'sfinancial interests. a statement 
to that effect, If any conflictsof interestare 
revealed on the updated form. the Librarian 
will suspend the proceeding and replacethe 
selected arbitratorwithanotherarbitrator 
from thearbnrater list in accordance with 
theprovision of §251.6. 

(e) Duringthe following periodsof
 
time,the selectedarbitrators shall be
 
obligedto inform the Librarian
 
immediately of anychange in their
 
financial interests that wouldreasonably
 
raisea conflictof interesl­

(l) during the periodbeginning with 
the filing of the updated disclosure formor 
statement required by paragraph (d) of this 
sectionand endingwith the submission of 
thepanel's reportto the Librarian, and 

(2) if the samearbitratoror arbitrators 
are recalled to serve following a court­
orderedremand, during the time the panel 
is reconvened. 

(f) If theLibrarian determines thatan 
arbitrator has failed to give timely noticeof 
a financial interestconstituting a conflictof 
interest, or that thearbitratorin fact has a 
conflictof interest, the Librarian shall 
removethatarbitratorfrom theproceeding. 
§251.33. Ex ".rte communications. 

(a) Communications withLibrarian or 
Register. Nopersonoutside theLibraryof 
Congressshall engagein ex parte 
communication with the Librarian of 
Congressor the Register of Copyrights on 
the meritor statusof any matter, procedural 

or substantive. relating to the distribution of 
royalty fees. the adjusune~t of royaltyrates 
or the status of digital audio recording 
devices.at any time whatsoever. This 
prohibitionshalfnot apply to statements 
concerning public policiesrelated to royalty 
fee distribution and rate adjusunentso long 
asthey are unrelatedto the meritsof any 
panicular proceeding. 

(b) Selectedarburators. No interested 
pany shall engage in, or causesomeone 
else to engage in, ex partecommunications 
with the selectedarburatorsin a proceeding 
for any reason whatsoeverfrom the timeof 
theirselectionto the timeof the submission 
of their report to theLibrarian. and, in the 
case of a remand, from the time of their 
reconveningto the time of their submission 
of their report to the Librarian. 

(c) Listedarbitrators. No interested 
party shall engage in,or causesomeone 
else to engage in, ex partecommunications 
withany person listed by theLibrarian of 
Congress as qualified to serve as a 
arbitrator about the merits of any past, 
pending, or future proceeding relating 
to the distribution of royalty fees or the 
adjustment of royalty rates.This 
prohibitionapplies during any periodwhen 
the individualappearson a current 
arbitratorlist. 

(d) Libraryand Copyright Office 
personnel. No personoutside the Library 
of Congress (including theCopyright 
Officestaff) shall engage in ex parte 
communications withany employeeof the 
Libraryof Congressabout the SUbstantive 
meritsof any past, pending,or future 
proceedingrelating to the distribution of 
royalty fees or the adjustment of royalty 
rates. This prohibition does not apply to 
proceduralinquiriessuchas scheduling, 
filingrequirements, statusrequests, or 
requestsfor public information. 

(e) Outside contacts. The Librarian of 
Congress, the Registerof Copyrights, the 
selectedarbitrators, the listedarbitrators, 
and the employeesof the Library of 
Congressdescribed in paragraphs (a) 
through (d) of this section,shallnot initiate 
or continue theprohibitedcommunications 
thatapply to them. 

(f) Responsibilities of recipients of 
communication. (l) Whoeverreceivesa 
prohibitedcommunication shall 
immediately end it and placeon the public 
record of the applicable proceeding: (i) all 
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suchwritten or recorded communications; 
(li)memoranda statingthesubstance of 

all suchoral communications; and 
L (ili)all written responses, and 
memoranda statingthe substance of all 
oral responses, to the matezials described 
inparagntphs (0(1)(i) and (li) of this 
section. 

(2) The materials described in this 
paragraph (0 shall not beconsidered part 
of therecordfor thepurposes of decision 
unless inttoduced intoevidence by oneof 
theparties. 

(g) Action by Librarian. Whennotice 
of a prohibited communication described 
inparagraphs (a) through (d) of this 
section hasbeenplacedin the record of a 
proceeding, eithertheLibrarian of 
Congress or theCARPmayrequire the 
party causing theprohibited 
communication to showcausewhyhisor 
herclaim or interest in the proceeding 
should not be dismissed, denied, or 
otherwise adversely affected. 
§251.34 Glha and other thlnga of
 
monetary value.
 

(a) Selected arbitrators. Fromthe time 
of selection to the timeof thesubmission 
of thearbitration panel's report, whether 
during theinitial proceeding or during a 
coun-ordered remand, no selected 
arbitrator shallsolicit or accept, directly or 
indirectly, anygift,gratuity, favor, travel, 
entertainment, service, loan,or any other 
thing of monetary valuefrom a person or 
organization that has an interest thatwould 
be affected by theoutcome of the 
proceeding, regardless of whether the offer 
was intended to affect theoutcome of the 
proceeding. 

(b) Listedarbitrators. No listed 
arbitrator shallsolicit or accept, directly or 
indirectly. anygift,gratuity, favor, travel, 
entertainment, service. loan,or any other 
thing of monetary value from a person or 
organization thathas an interest in any 
proceeding for which thearbitrator might 
be selected, regardJess of whether the offer 
was intended to affect the outcome of the 
proceeding, except­

(1) a listed arbitrator mayaccept 
unsolicited gifts having an aggregate 
market value of $20 or less peroccasion, 
as longas theaggregate market valueof 
individual giftsreceived from anyone 
source doesnotexceed $50 ina calendar 
year. or 

ML478 

(2) a listedarbitrator mayaccept a gift 
givenundercircumstances in whichit is 
clear that the gift is motivated by a family 
relationship orpersonal friendship nuher 
than the potential of the listedarbitrator to 
decidea future proceeding. 

(c) A gift that is solicited or acceped 
indirectly includes a gift- '. 

(1) givenwith the arbitrator's 
knowledge and acquiescence to the 
arbitrator's parent,sibling, spouse,child,or 
dependent relative because of thatperson's 
relationship to the arbitrator, or 

(2) givento any olherperson, including 
anycharitable organization, on the basisof 
designation, recommendation, or other 
specification by thearbitrator. 
1251.35 Outald. employment and other 
actlvltl.a. 

(a) From the timeof selection to the 
timewhenall possibility of beingselected 
to serveon a court-ordered remandis 
ended,no arbitrator shall­

(1) engagein anyoutsidebusiness or 
otheractivity thatwouldcausea reasonable 
person to question thearbitrator'sabilityto 
renderan impartial decision; 

(2) eccept any speaking engagement, 
whether paidor unpaid, relatedto the 
proceeding or sponsored by a partythat 
wouldbe affected by theoutcomeof the 
proceeding; or 

(3) acceptany honorarium, whether 
directly or indirectly paid, forany 
appearance, speech, or articlerelated to the 
proceeding or offered by a partywho would 
be affected by theoutcome of the 
proceeding. 

(b) Honoraria indirectly paid include 
payments­

(1) givenwiththearbitrator's 
knowledge and acquiescence to the 
arbitrator's parent, sibling, spouse. child,or 
dependent relative because of thatperson's 
relationship to thearbitrator, or 

(2) given to anyotherperson, including 
anycharitable organization, on the basisof 
designation, recommendation, or other 
specification by thearbitrator. 
§251.36 Pre-arbitration and poat-arbltratlon 
employment reatrlctlona. 

(a) TheLibrarian of Congress willnot 
selectanyarbitrator whowasemployed at 
any timeduring theperiodof five years 
immediately preceding thedateof that 
arbitrator's selection by any partyto,or any 
person, organization or entitywitha 

financial interest in, the proceeding for which 
heorshe is beingconsidered, However, a • 
lisu:d arbitrator maydisclose on the record 
the past employment causing disqualification 
and mayask thepanics toconsider whether 
toallowhim orher to servein theproceeding, 
in whichcaseany agreement by thepanies to 

allow the listedaIbitrator to serve shall be 
unanimous and shall be incorporatedintothe 
recordof the proceeding. 

(b) No arbitrator mayarrange for future 
employment withany partyto,or any person, 
organization, or entitywitha financial interest 
in, the proceeding in which heor she is 
serving. 

(c) Fora periodof three years from the 
date of submission of the arbitration panel's 
reportto theLibrarian, noarbitrator mayenter 
intoemployment withany partyto,or any 
person, organization, or entitywitha financial 
interest in, the particular proceeding in which 
heor she served. 

(d) For purposes of thissection, 
"employed" or "employment" means any 
business relationship involving the provision 
of personalservicesincluding, butnot 
limited to, personal services as an officer, 
director, employee, agent,attorney, 
consultant, contractor, general partneror 
trustee, but does not include serving as an 
arbitrator, mediator, or neutral engaged in 
alternative disputeresolution. 
§251.37 Ua. of nonpubllc Information. 

(a) Unlessrequired by law, noarbitrator 
shalldisclose in any mannerany information 
contained in filings, pleadings, or evidence 
that the arbitration panel has ruled to be 
confidential in nature. 

(b) Unlessrequired by law, noarbitrator 
shalldisclose in any manner­

(1) intra-panel communications or 
communications between the Library of 
Congress and the panel intended to be 
confidential; 

(2) draft interlocutory rulings or draft 
decisions; or 

(3) the CARP report before iLS 
submission to the Librarian of Congress. 

(c) No arbitrator shallengagein a 
financial transaction usingnonpublic 
information, or allow the improper useof 
nonpublic information, to further hisor her 
privateinterestor thatof another, whether 
through adviceor recommendation, or by 
knowing unauthorized disclosure. 
§251.38 Billing and commitment to atan­
darda. 
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(a) Arbitrators arebound by the holD'ly 
or dailyfeetheyproposedto theLibrarian 
of Congress when theirnameswere 
submitted to belistedunder §2S 1.3,and 
shallnotbillin excessof theirproposed 
charges. 

(b) Arbitrarors shallnot chargethe 
parties anyexpensein addition to their 
hourly or dailycharge, except.in thecase 
ofan arbitrator whoresidesoutsidethe 
Washington, D.C.mettap01itan area, travel, 
lodging, and meals not to exceedthe 
government rate. 

(c) When submitting theirstatementof 
coststo thepartiesunder§2S1.S4, 
arbitralOl'S shall include a detailed account 
of theircharges, including the work 

. perfonned dlD'ing each houror day
 
charged.
 

(d) Exceptforsuppon services
 
provided by theLibrary of Congress,
 

lEbitrators shallperform theirown work, 
including research, analysis of the record, 
anddecision-writing. 

(e) At the timeof selection, arbitrators 
shall sign an agreement statingthat they 
winabideby all the termstherein, 
including all of the standards of conduct 
andbilling restrictions specified in this 
subpart. Anyarbitrator whodoes notsign 
theagreement willnot beselected toserve. 
§251.39 Remedies. 

Inaddition to those provided above, 
remedies for the violation of thestandards 
of conduct of thissection mayinclude, but 
arenot limited to, the following­

(a) in thecaseof a selected arbitrator, 
(1) removal of thearbitrator from the 

proceeding; 
(2) pennanentremoval of the 

arbitrator's namefrom thecurrentand any 
future listof available arbitrators published 
by theLibrarian; 

(3) referral of the matter to the bar of
 
which thearbitrator is a member.
 

(b) in thecaseof a listed but not
 
selected arbitrator­

(1) permanent removal of the 
arbitrator's namefrom thecurrentand any 
future listof available arbitrators published 
by theLibrarian; 

(2) referral of the matterto the bar of
 
which thelisted arbitrator is a member.
 

(c) in thecaseof an interested partyor 
individual whoengaged in theethical 
violation­
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(l) refenal of the mauer to the baror
 
professional association of which the
 
intereSted individual is a member;
 

(2) barringtheoffending individual
 
from c:unent and/orfutureappearances
 
beforethe CARP;
 

(3) designation of an issue in the
 
currentor ina futureproceeding asto
 
whetherthe party's inteleSt should not be
 
dismissed, denied, orotherwiseadversely
 
affected.
 

(d) In alIapplicable mattersof
 
violations of standards of conduct.the
 
Librarian mayrefer the mauer to the
 
Department of Justice,or other legal
 
authority of competent jurisdiction, for
 
criminal prosecution.
 

Subpart E • Procedures of Copyright 
Arbitration Royahy Panels 

1251.40 Scope. 

Thissubpartgovernsthe proceedings of 
Copyright Arbitration Royalty Panels 
convened under17U.S.C. 803 for the 
adjusunent of royaltyratesand distribution 
of royalty fees. This subpartdoes not apply 
tootherarbitration proceedings specified 
by 17U.S.C., or to actionsor rulemalcings 
of the Librarian of Congress or theRegister 
of Copyrights, except whereexpressly 
provided in theprovisions of thissubpart. 

§251.41 Forma. heerlnga. 

(a) The formal hearings that willbe 
conducted underthe rulesof thissubpart 
are rateadjusunenthearings and royalty fee 
distribution hearings. Allpanies intending 
toparticipate in a hearing of a Copyright 
Arbitration Royalty Panelmust filea notice 
of theirintention. A CARPmayalso,on its 
own motion or on the petition of an 
interested pany, holdotherproceedings it 
considers necessary to theexerciseof its 
functions, subject to the provisions of 
§251.7. Allsuchproceedings will be 
governed by therulesof this subpart. 

(b) During the 3D-day periodspecified 
in §251.45(a) for filing motions in a 
distribution proceeding, or during the 3D­
day perioddescribed in §2S1.63 for settling 
rate differences, as appropriate, any party 
may petition the Librarian of Congress to 
dispense with formal hearings, and have the 
CARPpaneldecideIhecontroversy or rate 
adjusunent on the basisof written 
pleadings. The Librarian. upon 

recommendation of the Register of 
Copyrights, may ruleon mepetition or 
designate it asan issueto be ruled upon by 
theCARP. The petitionmay be granted if­

(l) there is no genuineissueas toany 
material fact. or 

(2) all parties to thecontroversy agree 
with the petition.
 

1251.42 Suspension or waiver of rules.
 

For pUIJX>SCS of an individual 
proceeding, Iheprovisions of thissubpart 
may be suspendedor waived, in wholeor 
in part, by a CopyrightArbitration Royalty 
Panel upona showingof goodcause, 
subjectto the provisions of §251.7, Such 
suspension or waivershallapplyonly to the 
proceedingof the CARPtakingthataction, 
and shall not be bindingon anyotherpanel 
or proceeding. Whereprocedures havenot 
beenspecifically prescribed in thissubpart, 
and subject to §251.7,thepanelshall 
followproceduresconsistent with5 U.S.c. 
chapter5, subchapterII. 
§251.43 Wr,"en cases. 

(a) The proceedings of a Copyright 
Arbitration Royalty Panelfor rate 
adjusunentor royaltyfee distribution shall 
begin with the filingof written directcases 
of the parties who havefileda noticeof 
intentto participate in the hearing. 

(b) The writtendirectcase shall include 
all testimony, includingeach witness's 
background and qualifications, alongwith 
all the exhibits to bepresented in thedirect 
case. 

(c) Each party maydesignate a portion 
of past records, including records of the 
CopyrightRoyalty Tribunal, thatit wants 
included in its directcase.Complete 
testimony of each witness whosetestimony 
is designated(i.e.,direct,crossand 
redirect)must bereferenced. 

(d) In the case of a royalty fee 
distribution proceeding, eachpartymust 
state in the writtendirectcase its 
percentage or dollarclaim to the fund. In 
the case of a rate adjustment proceeding. 
each party must state its requested rate.No 
party will be precludedfrom revising its 
claim or its requested rate at any time 
during the proceeding up to the filing of the 
proposed findings of factand conclusions 
of law. 

(e) No evidence, including exhibits, 
maybesubmittedin the written directcase 
withouta sponsoring witness, exceptwhere 
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theCARPpanel has taken official notice, 
orin thecase of incorporation by reference 
ofpastrecords, or for good cause shown. 

(f) Written rebuttal casesof the parties 
shallbefiledat a timedesignated by a 
CARPuponconclusion of the hearing of 
thedirectcase, in the sameformand 
manner as the directcase, except that the 
claimor therequested rate shall not have 
to beincluded if it has not changed from 
thedirectcase. 
§251.44 Filing and • ..-vlce of wrI"en ca.. 
and pleading•. 

(a) Copiesjiled witha CopyrighJ 
Arbitration Royalty Panel. In all filings 
with a Copyright Arbitration Royalty 
Panel, thesubmitting party shalldeliver, in 
sucha fashion as thepanel shalldirect, an 
original and threecopies to thepanel.The 
submitting partyshallalso deliverone 
copyto theCopyright Officeat the address 
listed in §251.1. In the case of exhibits 
whose bulkor whosecostof reproduction 
would unnecessarily encumber the record 
or burden theparty, a CARPmayreduce 
thenumber of copiesrequired by the 
panel, buta complete copy muststill be 
submitted to the Copyright Office. In no 
case shalla party tender any written case 
or pleading by facsimile transmission. 

(b) Copies filed with theLibrarian of 
Congress. Inall pleadings filed with the 
Librarian of Congress, thesubmitting party 
shall deliver an original and fivecopies to 
theCopyright Office. In no case shalla 
party lender any pleading by facsimile 
transmission. 

(c) English language translations. In 
all filings witha CARPor the Librarian of 
Congress. eachsubmission that is in a 
language otherthanEnglish shall be 
accompanied by an English-language 
translation. duly verified underoath to bel!­
true translation. Anyotherparty to the 
proceeding may. in response, submitits 
ownEnglish-language translation, 
similarly verified. 

(d)Affidavits. The testimony of each 
witness in a party's written case, director 
rebuttal. shall be accompanied by an 
affidavit or a declaration madepursuant to 
28 U.S.c. 1746 supporting the testimony. 

(e) Subscription and verification. 
(l) The original of all documents filed 

byany partyrepresented by counsel shall 
be signed byat leastone attorney of record 
andshall list theattorney'saddressand 
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telephone number.Allcopies shall be 
conformed. Exceptfor English-language 
translations, written cases,or when 
otherwise required, documents signedby 
theattorneyfora party need not beverified 
oraccompanied by an atlidaviL The 
signature of an attorney constiwtes 
certification that to the best of hisor her 
knowledge and beliefthere is good ground 
to supportit, and that it has not been 
interposed for purposes of delay. 

(2)The original of all documents filed 
bya party not represented by counselshall 
be both signedand verifiedby that party 
and list thatparty'saddressand telephone 
number. 

(3)The originalof a documentthat is 
not signed,or is signedwith the intent to 
defeatthe purpose of this section,may be 
stricken asshamand false,and the matter 
shallproceed as though thedocumenthad 
not been filed. 

(f) Service. TheLibrarian of Congress 
shallcompileand distribute to thoseparties 
who havefileda noticeof intentto 
participate, the official servicelistof the 
proceeding, whichshallbe composed of the 
namesand addresses of the representatives 
of all the parties to the proceeding. In all 
filings witha CARPor theLibrarian of 
Congress, a copyshallbeservedupon 
counsel of all otherpartiesidentified in the 
servicelist,or, if thepartyis unrepresented 
by counsel, upontheparty itself. Proofof 
service shallaccompany the filing with the 
CARPpanel or theCopyright Office. If a 
party files a pleading that requests or would 
require action by the panelor theLibrarian 
within tenor fewerdaysafter the filing, it 
mustservethe pleading uponall other 
counselor partiesby means no slowerthan 
overnight expressmailon thesameday the 
pleading is filed. Partiesshallnotifythe 
Librarian of any changein the nameor 
address to which serviceshallbe made,and 
shallservea copy of suchnotification on all 
partiesand theCARPpanel. 

(g) Oppositions andreplies. Exceptas 
otherwise provided in theserulesor by the 
Librarian of Congress or a CARP, 
oppositions to motions shallbefiled within 
ten business daysof thedateof serviceof 
the motion, and replies to oppositions shall 
be filed within five business daysof the date 
of service of the opposition. The date of 
service shallbedeemedto be the third 
business day following serviceby mailor 

the nextbusinessday following serviceby 
overnightdelivery, by hand,or by .. 
telefacsimile. 
1251.45 Precontrov.,.y motions, and
 
dlacovery.
 

(a) Precontroversy motions and 
objections. In the case of a royaltyfee 
distribution proceeding, the Librarian of 
Congressshall, in the noticeasking the 
claimantswhetherany controversies exist 
concerning distribution of the royaltyfunds, 
designate a 3Q-day periodin whichany party 
to the proceedingmay file with the Librarian 
of Congressobjections to, or motionsto 
dismiss, any party's royaltyclaim,or 
motionsfor declaratory rulings, or for 
procedural or evidentiary rulings,on any 
properground.In the caseof a rate 
adjustmentproceeding, the 3D-day period 
shallcorrespondwith the 3Q-day period 
specified in §251.63for settlingrate 
differences. 

(b) Any party to the proceeding wishing 
to filea response to such motion or objection 
may do so within two weeks.The Librarian, 
uponrecommendation of theRegisterof 
Copyrights, shall roleon the motionor 
objectionprior to the initiation of an 
arbitration proceeding, or may designate the 
motion or objectionas an issuefor the panel 
to rule on. 

(c) Discovery and motions filed with a 
Copyright Arbitration Royalty Panel. 
(1) A CopyrightArbitration Royalty Panel 
shalldesignatea periodfollowing the filing 
of the written directand rebuttal cases in 
whichpartiesmayrequestof an opposing 
party nonprivileged underlying documents 
related to the writtenexhibits and testimony. 

(2) After the filing of the written cases, 
any party may file witha CARPobjections 
toany ponion of anotherparty's written case 
on any propergroundincluding, without 
limitation, relevance, competency, and 
failure to provide underlying documents. If 
an objectionis apparentfrom the faceof a 
written case, thatobjection mustbe raised or 
the party may thereafter be precluded from 
raisingsuch an objection. 

(d)Amendedfilingsanddiscovery. In the 
case of objections filed witheitherthe 
Librarian of Congressor a CARP, eachparty 
mayamend its claim, petition, written case, 
or directevidenceto respondto the 
objections raisedby otherparties.or to the 
requestsof either the Librarian or a panel. 
Suchamendments must be properly filed 

28 



:.	 with the Librarian or the CARP, wherever 
appIOPJiate, andexchanged withall parties. 
Allparties shall be given a reasonable 
opportunity to conduct discovery on the 
amended filings. 
'251.48 Conduct of h••rlng.: Role of
 
.rbltr.to,..
 

(a) Attheopening of a taring 
conducted byaCopyright Arbitration 
Royalty Panel, thechairperson shall 
announce the subject under consideration. 

(b) Only thearbitralOl'S of aCARP, or 
counsel asprovided in this chapter, shall 
question witnesses. 

(c)Subject to thevoteof the CARP, the 
chairperson shallhave responsibility for: 

(1) Setting theorder of presentation of 
evidence and appearance of witnesses; 

(2) Administering oaths and
 
affmnations to all wimesses;
 

(3) Announcing theCARPpanel's 
ruling onobjections andmotions andall 
rulings with respect to introducing or 
excluding documentary or otherevidence. 
Inallcases, whether there arean even or 
odd number of arbitrators sitting at the 
hearing, it takes a majority votetogranta 
motion or sustain anobjection. A splitvote 
will result in thedenial of themotion or the 
overruling of theobjection; 

(4) Regulating thecourse of the 
proceedings andthedecorum of theparties 
and their counsel, and insuring that the 
proceedings are fairandimpartial; and 

(5) Announcing theschedule of
 
subsequent hearings.
 

(d)Each arbitrator mayexamine any 
witness orcallupon anyparty for the 
production of additional evidence atany 
time. Further examination, cross­
examination, or redirect examination by 
counsel relevant to theinquiry initiated by 
anarbitrator may beallowed bya CARP 
panel, but only to thelimited extent that it 
isdirectly responsive to the inquiry of the 
arbitrator. 
§251.47 Conduct of hearings: Witnesses 
and counsel. 

(a)With all dueregard forthe 
convenience of the witnesses, proceedings 
shall be conducted as expeditiously as 
possible. 

(b) Ineach distribution orrate 
~djustrn~nt p~eeding, eachparty may
 
present Its opening statement with the
 
presentation of itsdirectcase.
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(c)Allwitnessesshall be required to 
take an oath or affmnation before 
testifying; however, auomeyswhodo not 
appear as witnesses shall not be required to 

doso. 
(d) Witnesses shallfirstbe examined by 

theiranomey and by opposing aaorneys 
for theircompetency 10 support their 
written testimony andexhibits (voirdire). 

(e)Witnesses maythensummarize, 
highlight orread their' testimony. However, 
witnesses maynot materially supplement 
or altertheirwritten testimony exceptto 
correct it, unless theCARPpanel expands 
the wimess's testimony 10complete the 
record. 

(f) Parties areentitled 10raise 
objections 10evidence on anyproper 
ground during thecourse of the hearing, 
including an objection thatan opposing 
party has not furnished nonprivileged 
underlying documents. However, theymay 
notraise objections that wereapparent 
from thefaceof a written case andcould 
have beenraised before the hearing 
without leave from theCARPpanel. See 
§251.45(c). 

(g) Allwritten testimony and exhibits 
willbe received intotherecord. except any 
to which thepanel sustains an objection; no 
separate motion willbe required. 

(h) If thepanel rejects or excludes 
testimony andan offerof proofis made, 
theoffer of proofshallconsist of a 
statement of the substance of theevidence 
which it is contended would have been 
adduced. In thecaseof documentary or 
written evidence, a copyof such evidence 
shall bemarked foridentification andshall 
constitute theofferof proof. 

(i)The CARP panel shall discourage 
thepresentation of cumulative evidence, 
andmay limit thenumber of witnesses that 
maybe heard on behalfof anyone party on 
anyone issue. 

(j) Parties areentitled toconduct cross­
examination and redirect examination. 
Cross-examination is limited to matters 
raised ondirectexamination. Redirect 
examination is limited to matters raisedon 
cross-examination. The panel, however, 
may limit cross-examination andredirect 
examination if in itsjudgment this 
evidence or examination would be 
cumulative orcauseundue delay. 
Conversely, thissubsection does not 
.restrict thediscretion of thepanel to 

expand the scopeof cross-examination or 
redirect examination. -- _ 

(k) Documents thathave not been 
exchanged in advance maybeshown to a 
witness on cross-examination. However, . 
copiesof suchdocuments mustbe 
disbibuted to the CARPpanel and to other 
participants or theircounsel at hearing 
before beingshownto thewitnessat the 
timeof cross-examination, unless thepanel 
directs otherwise. If the document is not, 
orwillnotbe, supported bya wimess for 
the cross-examining pany, thatdocument 
can be used solelyto impeachthe 
witness's direct testimony andcannot itself 
be relieduponin findings of factas 
rebutting the wimess's directtestimony. 
However, upon leavefrom thepanel, the 
document maybe admitted as evidence 
without a sponsoring witnessif official 
notice is proper, or if, in thepanel'sview, 
thecross-examined witness is theproper 
sponsoring witness. 

0) A CARPwill encourage individuals 
or groupswith thesameor similar interests 
in a proceeding to select a single 
representative to conduct theirexamination 
andcross-examination for them. However, 
if thereis noagreement on theselection of 
a representative, eachindividual or group 
will beallowed to conduct itsown 
examination and cross-examination, but 
onlyon issues affecting itsparticular 
interests, provided thatthequestioning is 
notrepetitious or cumulative of the 
questioning of otherparties within the 
group. 
§251.48 Rul.. of evidence. 

(a)Admissibility. In anypublic hearing 
before a Copyright Arbitration Royalty 
Panel, evidence that is not unduly 
repetitious or cumulative and is relevant 
and material shall be admissible, The 
testimony of any witness will notbe 
considered evidence ina proceeding unless 
thewitness hasbeensworn. 

(b) Documentary evidence. Evidence 
that is submitted in the form of documents 
or detailed dataand information shall be 
presented as exhibits. Relevant and 
material matter embraced in a document 
containing othermatter notmaterial or 
relevant or not intended as evidence must 
be plainly designated as the matter offered 
inevidence, and the immaterial or 
irrelevant parts shall bemarked clearly so 



as to showtheyare not intended as 
evidence. In cases wherea documentin 
which material and relevantmatteroccurs 
is of suchbulk that it wouldunnecessarily 
encumber therecord. it may be marked for 
identification and the relevantand material 
parts.onceproperly authenticated, maybe 
read into the record. If theCARPpanel 
desires, a we copyof the material and 
relevant mattermaybe presented in extract 
fonn, and submitted as evidence. Anyone 
presenting documents as evidencemust 
present copiesto all other participants at 
thehearing or theirattorneys, and afford 
them an opportunity toexaminethe 
documents in theirentiretyandoffer into 
evidence anyotherportionthat maybe 
considered material and relevant 

(c) Documentsfiled with a Copyright 
Arbitration RoyaltyPane!or Copyright 
Office. If the matterofferedin evidence is 
contained in documents alreadyon file 
with a Copyright Arbitration Royalty Panel 
or theCopyright Office, thedocuments 
themselves neednot be produced. but may 
instead be referred to according to how 
they havebeenfiled. 

(d)Public documents. If a public 
document suchas an official report, 
decision, opinion, or published scientific or 
economic data, is offered in evidence 
eitherin wholeor in part,and if the 
document hasbeenissued by an Executive 
Department. a legislative agency or 
committee, or a Federal administrative 
agency (Government-owned corporations 
included). and is provedby theparty 
offering it to be reasonably available to the 
public. thedocument neednot be produced 
physically, but maybe offered instead by 
identifying thedocument and signaling the 
relevant pans. 

(e) Introduction of studiesand 
analyses. If studies or analysesare offered 
inevidence, theyshall stateclearlythe 
study plan,all relevant assumptions, the 
techniques of datacollection, and the 
techniques ofestimation and testing. The 
facts andjudgments upon which 
conclusions are based shall be stated 
clearly, together withanyalternative 
courses of action considered. If requested, 
tabulations of inputdata shall be made 
available to the Copyright Arbitration 
Royalty Panel. 

(f) Statistical studies. Statistical studies 
offered in evidence shallbe accompanied 
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by a summaryof theirauumptions, their 
sbJdy plans,and theirprocedures. 
Supplementary detailsshall beincluded in 
appendices. For each of the fonowing 
types of statistical swdies the following 
shouldbe furnished: 

(1) Samplesurveys. (i) A clear 
description of the smvey design,the 
definition of the universe undtt 
consideration, the sampling frameand 
units, the validity and confidence limitson 
majorestimar.es; and 

(ii) An explanation of the methodof 
selecting the sampleand of which 
characteristics weremeasured or counted. 

(2) Econometric investigations. (i) A 
complete description of the econometric 
model. the reasonsforeachassumption, 
and thereasonsfor thestatistical 
specification;

L (ii) A clear statementof howany
 
changesin theassumptions mightaffectthe 
fmal result; and 

(iii) Anyavailable alternative studies 
thatemployalternative modelsand 
variables, if requested. 

(3) Experimental analysis.(i) A 
complete description of thedesign,the 
controlled conditions, and the 
implementation of conuols; and 

(ii)Acompletedescription of the 
methods of observation andadjustment of 
observation. 

(4) Studiesinvolving statistical 
methodology. (i)The formula used for 
statistical estimates: 

(ii)The standard error foreach 
component; 

(iii)The test statistics. thedescription of 
how the testswereconducted, related 
computations, computerprograms, and all 
final results: and 

(iv) Summarized descriptions of input 
dataand. if requested, the inputdata 
themselves. 
§251.49 Transcript and record. 

(a) An official reporterfor the recording 
and transcribing of hearings shallbe 
designated by theLibrarian of Congress. 
Anyone wishing to inspector copy the 
transcript of a hearing may do so at a 
location specified by thechairperson of the 
Copyright Arbitration Royalty Panel 
conducting the hearing. 

(b) The transcript of testimony and all
 
exhibits. papers. and requests filed in the
 

proceeding. shallconstitute theofficial 
written record. Such record shall accompany 
the reportof the determination of the CARP 
to theLibrarianof Congressrequired by 17 
U.S.C. 802(e). . 

(c) The record, including the reportof 
the determination of a CARP, shall be 
availableat the Copyright Officefor public 
inspection and copyingin accordance with 
§251.22. 

§251.50 Rulings and orders. 

In accordance with 5 U.S.C.,subchapter 
Il, a CopyrightArbitration Royalty Panel 
may issuerulings or orders,eitheron its 
own motionor that of an interested party, 
necessary to the resolution of issues 
contained in the proceeding beforeit; 
Provided, That no such rules or ordersshall 
amend,supplementor supersede the rules 
and regulationscontainedin this subchapter. 
See §251.7. 
§251.51 Closing the hearing. 

Toclose the recordof hearing, the 
chairperson of a Copyright Arbitration 
RoyaltyPanel shall makean announcement 
that the takingof testimony has concluded. 
In its discretion the panelmayclose the 
recordas of a futurespecifieddate,and 
allow timefor exhibitsyet to be prepared to 
be admitted.providedthatthe partiesto the 
proceeding stipulateon the recordthat they 
waive theopportunity to cross-examine or 
presentevidencewith respectto such 
exhibits. The record in any hearing that has 
beenrecessed may not be closedby the 
chairperson before theday on whichthe 
hearingis to resume,exceptuponten days' 
notice to all parties. 
§251.52 Proposed findings and conclusions. 

(a) Any party to the proceeding may file 
proposed findings of factand conclusions. 
briefs,or memoranda of law, or may be 
directed by thechairperson to do so. Such 
filings, and any repliesto them,shall take 
placeat such timeafter the recordhas been 
closedas the chairperson directs. 

(b) Failureto file when directedto do so 
shall be considered a waiverof the rightto 
participate furtherin the proceeding, unless 
good cause for the failure is shown. 

(c) Proposed findings of fact shallbe 
numbered by paragraph and include all 
basicevidentiary factsdeveloped on the 
record used to supportproposed 
conclusions, and shallcontainappropriate 
citations to the recordfor eachevidentiary 
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.	 facL Proposed conclusions shallbe ~tared 
separately. Proposed findings submined by 
someone other than an applicant in a 
proceeding shall be restricted to those 
issues speciflCa1ly affecting thatperson. 
§2S1.53 Report to the Librarian of 
Congress.	 . 

(a)Atany time afterthe filing of . 
proposed fmdings of factandconclusions 
oflaw specified in §2S1.52, andnot later 
than 180daysfrom publication in the 
FederalRegisterof notification of 
commencement of theproceeding, a 
Copyright Arbitration Royalty Panelshall 
deliver to theLibrarian of Congress a 
report incorporating its wri~n . 
determination. Suchdetermination shall be 
accompanied by thewritten record, and 
shall set forth thefacts thatthepanelfound 
relevant to its determination. 

(b) Thedetermination of thepanelshall 
be certified by thechairperson and signed 
byallof thearbitrators. Anydissenting 
opinion shall be certified andsigned by the 
arbitrator so dissenting. 

(c) Atthesametime as the submission 
to the Librarian of Congress, the 
chairperson of thepanel shallcausea copy 
of thedetermination to be delivered to all 
parties participating in theproceeding. 

(d) The Librarian of Congress shall 
make the report of the CARPandthe 
accompanying record available forpublic 
inspccuon andcopying. 
§251.54 Assessment 01 costs of arbitration 
panels 

(a) After the submission of thepanel's 
report to the Librarian of Congress, the 
panel may assess itsordinary and necessary 
costs. according to §25I.38, to the 
parncipams to the proceeding as follows: 

(1 ) In thecase of a rateadjustment 
proceeding, the parucs to theproceeding 
shall bear the enure cost thereof in such 
manner and proportion as the panel shall 
direct, 

(2) In thecase of a royally distribution 
proceeding. the paniesto the proceeding 
shall bear the total costof the proceeding in 
direct proportion to their share of the 
dislribution. 

(3) In thecase of a change in theshare 
of distribution because of theLibrarian's 
substitution of a newdetermination, or a 
determination reached as a result ofa coun­
ordered remand, theparties shall make 
restitution to each otherfor thedifference 
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in paymerhs that resulted from thechange. 
(b) Thechairperson of the ~~~ 

causeto be delivered to eachpartJClpanng 
party a statement of the total costsof the 
proceeding, the party's shareof the total 
cost, and the amountowedby the party to 
eacharbitrator. 

(c) Allparties to a proceeding shall 
have30daysfrom receiptof thestatement 
of costsand billforpayment in whichto 
tender paymentto the arbitrators. Payment 
should bein the fonn of a moneyorder, 
check, or bankdraft. Failure to submit 
timely payment maysUbmi~ ~ 
nonpaying partyto the proVlS~ons o~ the 
DebtCollection Actof 1982, mcluding 
disclosure to consumer creditreporting 
agencies andreferral to collection 
agencies. 
§251.55 Post·panel motions. 

(a) Anyparty to the proceeding may 
filewiththeLibrarian of Congress a 
petition to modify or set~ide the. . 
determination ofa CopynghtArbitration 
Royalty Panel within 14daysof the 
Librarian's receiptof thepanel'sreportof 
itsdetermination. Suchpetition shallstate 

.the reasons formodification or reversal of 
thepanel'sdetermination, andshall 
include applicable sections of the party's 
proposed findings of factand conclusions 
of law. 

(b) Replies topetitions to modify or 
set asideshall be filed within 14days of 

l..!!.Je filing of suchpetitions. 
§251.56 Order of the Ubrarlsn of Con­

gress.
 

(a)Afterthe filing of post-panel 
motions, see§2S1.S5, butwithin 60days 
from receipt of thereport of the 
determination of a panel, theLibrarian of 
Congress shall issue an orderaccepting 
thepanel'sdetermination or SUbstituting 
theLibrarian's owndetermination. The 
Librarian shall adoptthedetermination of 
the panel unless heor she finds that the 
determination isarbitrary or contrary to 
theapplicable provisions of 17 U.S.C. 

(b) If theLibrarian substitutes hisor
 
herowndetermination, theordershall set
 
forth the reasons fornotaccepting the
 
panel'sdetermination, and shall set forth
 
the facts which theLibrarian found
 
relevant to hisor her determination.
 

(c)The Librarian shall cause a copyof 
theorderto be delivered to all parties 

participating in theproceeding. The 
Librarian shall also publish the order, and 
the determination of the panel, in the 
Federal Register. 
1251.57 Effective d.te of order. 

Anorderof determination issued by 
theLibrarian under§251.56 shall become 
effective 30 days following its publication 
in the Federal Register, unless an appea1 
has beenfiledpursuantto §251.58 and 
noticeof theappealhasbeenserved onall 
parties to the proceeding. 
1251.58 Judicial review. 

(a)Any orderof determination issued
 
by the Librarian of Congress under
 
§251.S5 may be appealed, by any
 
aggrieved partywhowould bebound by
 
thedetermination, to the United States
 
Coun of Appeals for theDistrict of
 
Columbia Circuit, within 30 days after
 
publication of the order in the Federal
 
Register.
 

(b) If no appeal is brought within the
 
30day period, theorderofdetermination
 
of theLibrarian is final, and shall take
 
effectas set forth in the order.
 

(c)The pendency of anyappeal shall 
not relievepersons obligated to make 
royalty payments under 17U.S.C. 111, 
115, 116, 118, 119, or 1003, and who 
would be affected by thedetermination on 
appeal, fromdepositing statements of 
account and royalty fees specified by 
those sections. 

SUbpart F • Rate Adjustment 
Proceed Ings. 

§251.60 Scope. 

This subpartgoverns only those 
proceedings dealing withroyalty rate 
adjustments affecting cable(17U.S.c. 
Ill), the production of phonorecords (17 
U.S.c. 115), performances on coin­
operated phonorecord players (jukeboxes) 
(17 U.S.C. 116), and noncommercial 
educational broadcasting (17 U.S.c. 118). 
Thoseprovisions of subpanE of thispart 
generally regulating theconduct of 
proceedings shallapplyto rateadjustment 
proceedings, unless theyare inconsistent 
with the specific provisions of this 
subpan. 
§251.61 Commencement 01 adjustment 
proceedings. 

(a) In thecaseof cable, phonorecords, 
andcoin-operated phonorecord players 
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(jukeboxes), rare adjusunent proceedings 
shall commence with the filing of a 
petition byan inrmsted party according 
to thefollowing schedule: 

(1) cable: Dming1995, andeach
 
subsequent fifth calendar year.
 

(2) Phonorecords: Dwing 1997 and 
eachsubsequent renth calendar year. 

(3) Coin-operated phonorecord
 
players (jukeboxes): Within one yearof
 
the expiration or tennination of a
 
negotiated license authorized by 17
 
U.S.C.116. 

(b)Cablerare adjusunent proceedings 
mayalsobecommenced by the filing of a 
petition, according to 17U.S.C. 
801 (b)(2)(B)and (C), if the Federal 
Communications Commission amends 
certain of its ruleswithrespectto the 
carriage by cablesystems of broadcast 
signals, or withrespect to syndicated and 
sports programming exclusivity. 

(c)In thecase of noncommercial 
educational broadcasting, a petition is not 
necessary for thecommencement of 
proceedings. Proceedings commence 
with thepublication of a notice of the 
initiation of arbitration proceedings in the 
Federal RegisteronJune 30,1997, and 
at five yearintervals thereafter. 
§251.62 Content of petition 

(a) In thecase of a petition forrate 
adjustment proceedings forcable 
television, phonorecords, and coin­
operated phonorecord players 
(jukeboxes), the petition shall detail 
the petitioner's interest in the royalty 
rate sufficienLly to permit the 
Librarian of Congress to determine 
whether the petitioner has a 
"significant interest" in the matter, 
The petition must also identify the 
extent to which the petitioner's 
interest is shared by other owners or 
users; owners or users with similar 
interests may file a petition jointly. 

(b) In the case of a petition for rate 
adjustment proceedings as the result of 
a Federal Communications 
Commission rule change, the petition 
shall also set forth the actions of the 
Federal Communications Commission 
on which the petition for a rate 
adjustment is based. 
§251.63 Period for conalderation. 

Toallow timeforparties to settle their 
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differences regarding rareadjusunents, the 
Librarianof Congress shall, afterthe filing 
of a petition, orprior to the commencement 
of proceedings made under 17U.S.C. 
118(b), designate a 3O-day period for 
consideration of theirseulemenL The 
Librarian sha1I cause noticeof the 
consideration period to be published in the 
Federal Rqister, and suchnotice sha1I 
includethe effective dates of thatperiod. 
1251.84 Dlspoaltlon of petition; Initiation of 
arbitration proOMdlng. 

At theendof the 3O-day period for 
senlinglate differences, and after the 
Librarian has ruledonall motions filed 
during thatperiodunder§251.45(b), the 
Librarian willdetermine the sufficiency of 
thepetition, including, whereappropriate, 
whether one or moreof the petitioners' 
interests are"significant" If the Librarian 
determines thata petition is significant, he 
or she will causeto bepublished in the 
Federal Register a declaration of a 
controversy accompanied by a noticeof 
initiation of an arbitration proceeding. The 
samedeclaration andnoticeof initiation 
shallbemadefor noncommercial 
educational broadcasting in accordance with 
17U.S.C. 118. Suchnotice shall, to the 
extentfeasible, describe the nature, general 
structure, and schedule of the proceeding. 
§251.65 Deduction of coata of rate adjust. 
ment proceedlnga. 

TheLibrarian of Congress and the 
Register of Copyrights maydeduct the 
reasonable coststheLibrary of Congress 
and theCopyright Office incurred as a 
result of a rateadjustment proceeding from 
therelevant royalty pool.If no royalty pool 
exists. the Librarian of Congress and the 
Register of Copyrights mayassesstheir 
reasonable costsdirectly to the parties 
participating in the mostrecentrelevant 
proceedings. 

Subpart G • Royalty Fee Distribution
Proceedings 

§251.70 Scope. 

Thissubpart governs only those 
proceedings dealing with distribution of 
royalty payments deposited with the 
Register of Copyrights forcable(17 U.S.C. 
111),satellite carrier (17 U.S.C. 119), and 
digital audiorecording devices and media 
(17V.S.c. chapter10).Those provisions of 
subpart E generally regulating the conduct 

of proceedings shall apply to royalty fee 
distribution proceedings, unless they~ 
inconsistent with the specific provisions of 
thissubparL 

1251.71 Commencement of pr~lnga. 

(a) Cable. In thecase of royalty fees 
collected underthecablecompulsory 
license(17 U.S.C. 111), anyperson 
claiming to be entitled to suchfeesmustfile 
a claimwith the Copyright Officeduring 
the month of July each yearin accordance 
with the requirements of thissubchapter, 

(b) SQlellite carriers. In the case of 
royalty feescollected underthe satellite 
carrier compulsory license (17 U.S.C. 119), 
any personclaiming to beentitled to such 
feesmustfilea claimwith the Copyright 
Officeduringthe month of Julyeachyearin 
accordance with therequirements of this 
subchapter. 

(c) Digitalaudiorecording devices and 
media. In the case of royalty payments for 
the importation and distribution in the 
UnitedStates, or the manufacture and 
distribution in theUnitedStates, of any 
digital recording deviceor medium, any 
person claiming to beentitled to such 
payments mustfilea claim withthe 
Copyright Officeduringthe month of 
January or February each yearin 
accordance with the requirements of this 
subchapter. 
§251.72 Determination of controversy. 

(a) Cable. Afterthefirstdayof August 
each year, theLibrarian of Congress shall 
determine whether a controversy exists 
~ong theclaimants of cablecompulsory 
hcenseroyaltyfees. In order to determine 
whether a controversy exists,and to 

facilitate agreement among theclaimants as 
to theproperdistribution, theLibrarian may 
request publiccommentor conduct public 
hearings, whichever heor shedeems 
necessary. All requests for information and 
notices of public hearings shallbepublished 
in theFederal Register, alongwitha 
description of thegeneral structure and 
schedule of the proceeding. 

(b) Satellite carriers. Afterthefirstday 
of Augustof each year, the Librarian shall 
determine whether a controversy exists 
among theclaimants of the satellite carrier 
compulsory licenseroyalty fees. Inorderto 

determine whether a controversy exists, and 
to facilitate agreement amongtheclaimants 
as to the properdistribution, theLibrarian 
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, . may request public comment or conduct 
public hearings, whichever heor she deems 
necessary. All requests for information and 
notices of public hearings shall be 
published in the Federal Register, 
along with a description of the general 
structure and schedule of the 
proceeding. 

(c) Digital audio recording devices 
and media. Within 30 days after the last 
day of February each year, the 
Librarianof Congress shall determine 
whether a controversy exists among the 
claimants of digital audio recording 
devices and media royalty payments as 
to any Subfund of the Sound Recording 
Fund or the Musical Works Fund as set 

. forth in 17 U.S.C. l006(b)(l) and (2). 
In order to determine whether a 
controversy exists, and to facilitate 
agreementamong the claimants as to 
the proper distribution, the Librarian 
may request public comment or 
conduct public hearings. whichever he 
or she deems necessary. All requests for 
informationand notices of public 
hearings shall be published in the 
Federal Register, along with a 
description of the general structure and 
schedule of the proceeding. 
§251.73 Declaration of controversy:
 
Initialion of arbitration proceeding.
 

If the Librarian determines that a 
controversy exists among theclaimants 
to eithercable.satellitecarrier, or digital 
audio recording devices and media 
royalties. the Librarian shall publish in 
the Federal Register a declaration of 
controversy along with a notice of 
initiation of an arbitration proceeding. 
Such notice shall, to the extent feasible, 
describe the nature. general structure 
and schedule of the proceeding. 
§251.74 Deduction of costs of distribu­
tion proceedings. 

The Librarian of Congress and 
the Register of Copyrights may, 
before any distributions of royalty 
fees are made, deduct the reasonable 
costs incurred by the Library of 
Congress and the Copyright Office as 
a result of the distribution proceeding, 
from the relevant royalty pool. 

3.Part302of chapter III is removed. 
3a. Anewpart252 is added to
 

subchapter B of chapter II to read as
 
follows:
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PART 252-F1UNG OFCLAIMS TO 
CABLE ROYALTY FEES 

Sec. 
252.1 Scope. 
252.2 Timeof filing. 
252.3 Coment of claims. 
252.4 Compliance with statutory dates. 
252.5 Copies of claims. 

Authority: 17 U.s.C. 111(d)(4). B01, 803. 

1252.1 Scope. 

This pan prescribes PJOCedures under to 
17U.S.C. 111(d)(4)(A), whereby parties 
claiming to beentitled to cablecompulsory 
license royalty fees shall fileclaimswith 
theCopyright Office. 
1252.2 nme of filing. 

During themonthof Julyeach year, any 
party claiming to be entitled to cable 
compulsory license royalty feesfor 
secondary transmissions ofoneor moreof 
its works during thepreceding calendar 
yearshallfilea claim to suchfees with the 
Copyright Office. No royalty fees shallbe 
distributed to a party for secondary 
transmissions during the specified period 
unless suchpartyhas timely fileda claimto 
suchfees. Claimants mayfileclaimsjointly 
or as a singleclaim. 
§252.3 Content of claims. 

(a)Claims filed by parties claiming to 
be entitled to cablecompulsory license 
royalty fees shall include the following 
information. 

(1)The full legal nameof theperson or 
entity claiming royalty fees. 

(2)The telephone number, facsimile 
number. if any, and full address, including a 
specific number andstreetnameor rural 
route, of theplaceof business of the person 
or entity. 

(3) If theclaim is a jointclaim,a 
concise statement of the authorization for 
thefiling of thejointclaim.For this 
purpose a performing rights society shall 
notberequired to obtain from its members 
or affiliates separate authorizations, apart 
from theirstandard membership affiliate 
agreements. 

(4)For both individual claimsandjoint 
claims, other thana jointclaim filed bya 
performing rights society on behalfof its 
members or affiliates, a general statement 
of the nature of eachclaimant's 
copyrighted works and identification of at 
leastone secondary transmission by a cable 

system of each claimant'scopyrighted 
works establishing a basis for theclaim. 

(b) Claimsshallbear theoriginal 
signalUre of the claimant or of a duly 
authorized representative of the claimant, 

(c) In theevent that the legal nameand/ 
oraddressof theclaimant changes afterthe 
filingof the claim,theclaimant shallnotify 
theCopyright Officeof suchchange. If the 
good faith effortsof the Copyright Office 
to contactthe claimant arefrustrated 
because of failure to notify theOffice ofa 
nameand/oraddress change, theclaim 
maybe subject to dismissal. 

(d) In theevent that,afterfiling an 
individual claim,a claimant chooses to 
negotiate a jointclaim,eithertheparticular 
jointclaimant or the individual claimant 
shallnotify theCopyright Office of such 
changewithin 14 daysfrom themaking of 
~eagreemenL . 

§252.4 Compliance with statutory dates. 

(a)Claimsfiled withtheCopyright 
Office shallbe considered timely filed only 
if: 

(l) Theyarereceived in theoffices of 
theCopyright Office during nonnal 
business hours duringthe month of July, or 

(2)They areproperly addressed to the
 
Copyright Office in accordance with
 
§251.I, and they aredeposited with
 
sufficient postagewiththe United States
 
Postal Service and bear a July U.S.
 
postmark.
 

(b) Notwithstanding subsection (a), in 
any year in which July31 falls on a 
Saturday, Sunday, holiday, or other 
nonbusiness day within theDistrict of 
Columbia or the Federal Government, 
claimsreceived by the Copyright Office by 
thefirstbusiness dayin August, or 
properly addressed and deposited with 
sufficient postage withthe United States 
Postal Service and postmarked by the first 
business day inAugust, shall be considered 
timely filed. 

(c)Claimsdatedonly witha business 
meterthatarereceived afterJuly 31, will 
notbe accepted as having beentimely 
filed. 

(d) Noclaimmaybe filed by facsimile 
transmission. 

(e) In the eventthata properly 
addressed and mailed claimis not timely 
received by theCopyright Office, a 
claimant maynonetheless provethatthe 
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claim was propc'J'ly mailedif it was sentby 
certified mailrenan receiptrequested. and 
the claimant canprovidethe receipL No 
affidavit of an officeror employee of the 
claimant, or of a U.S.postal worlcer will 
beaccepted as proofin lieu of the receipt, 
§252.5 Copl.. of claims. 

A claimant shall,foreachclaim 
submiued to the Copyright Office, filean 
original and twocopiesof the claim to 
cableroyalty fees. 

PART 303-{REMOVED] 

4. Part 303-Accessto Phonorecord 
Players (Jukeboxes) of chaperIll is 
removed. 

PART 304-{REDESIGNATED AS 
PART 253] 

5. Part304of chapterIII is transferred 
to subchapter B of chapterII and is 
redesignated as part 253. 

6. The heading forpart 253 is revised 
to readas follows: 

PART 253-USE OF CERTAIN 
COPYRIGHTED WORKS IN 
CONNECTION WITH 
NONCOMMERCIAL EDUCATIONAL 
BROADCASTING 

7. Theauthority citation to part 253 is 
revised to readas follows: 

Authority: 17 U.S.c. 118. 801(b)(l) and 
803. 

§253.4 [Amended] 

8. Section 253.4 is amended in the 
introductory textof the section by 
removing "§§ 304.5 and 304.6"and 
adding "§§ 253.5 and 253.6". 
§253.8 [Amended] 

9. Section 253.S(e) is amended by 
removing "CRT' eachplaceit appears and 
addmg"Copyright Office". 
§253.9 [Amended] 

10. Section 253.9 is amended by 
removing "CRT' and adding "Copyright 
Office". 
§253.10 [Amended] 

11. Section 253.10 is amended by 
removing "CRT' eachplaceit appears and 
adding "Copyright Office". 
§253.10b [Amended] 

11a. Section 253.1O(b) is amended by 
removing "§304.5" andadding"§253.5". 
§253.10c [Amended] 

llb. Section 253.10(c) is amended by 
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removing "§304.5"andadding"1253.5". 

1253.12 [Amended] 

12. Section253.12"Amendment of 
certainregulations" and 253.13 "Issuance 
of interpretative regulations" are removed. 

PART305-iREMOVED] 

13. Part 305CLAIMS TO 
PHONORECORD PLAYER (JUKEBOX) 
ROYALTY FEES of chaptermis 
removed. 

14. Part 306 is ttansferred to chapterIT, 
subchapter B and is redisigh8led as part 
254. 

15. Theheading for part 254 is revised 
to read as follows: 

PART 254-ADJUSTMENT OF ROYALTY 
RATE FOR COIN-OPERATED 
PHONORECORD PLAYERS 

16. The authority citation for part 254 
is revised to read as follows: 

Authority: 17 U.S.C. 116, 801(bXl). 

§254.1 [Amended] 

17. Section 254.1 is amended by 
removing "306"and adding"254" and by 
removing "and 804(a)". 

IS. Part 307of chaptermis 
transferred to subchapter B of chapterII 
and is redesignated as part 255. 

19. The heading forpart 255is revised 
to readas follows: 

PART 255-ADJUSlMENT OF ROYALTY 
PAYABLE UNDER COMPULSORY 
LICENSE FOR MAKING AND 
DISTRIBU1'ING PHONORECORDS 

20. The authority citation for part 255 
is revised to readas follows: 

Authority: 17 U.S.C. 801(b)(l) and 803. 

§255.1 [Amended] 

21. Section 255.1 is amended by 
removing "307"and adding "255". 
§255.2 [Amended] 

22. Section 255.2is amended by 
removing "§307.3"and adding"§255.3". 
§255.3 [Amended] 

23. Section 255.3 is amended in 
paragraph (g)(1)by removing "Copyright 
Royalty Tribunal" and in (gXl) and (g)(2) 
by removing "CRT' eachplaceit appears 
andadding "Librarian of Congress" in each 
place, respectively. 

24. Part 308of chapterm is 
transferred to subchapter B of chapterII 
'and is redesignated as part 256. 

25. The heading for part 256 is revised 
to read as follows: 

PART256-ADJUSlMENT OF ROYALTY 
FEEFORCABLE COMPULSORY 
LICENSE 

26. Part309of chapterIII is transferred 
to subchapter B of chapterII and is 
redesignated as part 257. 

27. Part 257 is revised to readas 
follows: 

PART257-fILiNG OF CLAIMSTO 
SATELLITE CARRIER ROYALTY FEES 

Sec. 
257.1 General. 
257.2 Timeof filing. 
257.3 Contentof claims. 
257.4 Compliance withstatutory dates. 
257.5 Copiesof claims. 
257.6 Separateclaimsrequired. 

Authority: 17 U.S.C. 119(b)(4). 

§257.1 Generat, 

This part prescribes the procedures 
under17U.S.C. 119(b)(4) whereby\E!rties 
claiming to be entitledto compulsory 
licenseroyaltyfees for secondary 
transmissions by satellitecarriers of 
television broadcast signals to thepublicfor 
privatehome viewing shallfileclaimswith 
theCopyrightOffice. 
§257.2 nme of filing. 

During the monthof July each year, any 
partyclaiming to be entitled to compulsory 
licenseroyaltyfees for secondary 
transmissions by satellitecarriers during the 
previous calendaryearof television 
broadcast signals to the public for private 
homeviewingshall filea claim to suchfees 
with theCopyright Office. No royalty fees 
shallbe distributed to any partyduring the 
specified periodunlesssuchparty has 
timely fileda claimto such fees. Claimants 
may fileclaimsjointlyor as a singleclaim. 
§257.3 Content of claims. 

(a)Claims filedby partiesclaiming to 
be entitled to satellitecarriercompulsory 
license royaltyfees shallinclude the 
following information: 

(1)The full legal nameof thepersonor 
entityclaiming royaltyfees. 

(2)The telephone number, facsimile 
number, if any, and full address, including a 
specific numberand streetnameor rural 
route,of the place of business of the person 
or entity. 

(3) If the claim is a joint claim,a 
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concise statement of the authorizatiori for 
thefiling of thejointclaim.Forthis 
purpose, a performing rights societyshall 
notbe required to obtainfromits members 
oraffiliates separate authorizations, apart 
from their standard membership or affiliate 
agreements. 

(4) Forboth individual claimsand joint 
claims, other than a jointclaimfiledby a 
performing rights society on beha1f of its 
members or affiliates, a general statement 
of thenature of eachclaimant's 
copyrighted works andidentification of at 
least onesecondary transmission bya 
satellitecarrierof eachclaimant's 
copyrighted works establishing a basisfor 
theclaim. 

(b) Claims shallbear theoriginal 
signature of theclaimant or of a duly 
authorized representative of theclaimant 

(c)In theeventthat the legalnameand/ 
orfulladdress of theclaimant changes 
after theruingof theclaim,theclaimant 
shall notify theCopyright Office of such 
change. If thegoodfaith effortsof the 
Copyright Office to contacttheclaimant 
are frustrated because of failure to notify 
the Office of a name and/oraddress 
change, theclaim may besubject to 
dismissal. 

(d) In theeventthat, afterfiling an 
individual claim, an interested copyright 
party chooses to negotiate a joint claim, 
either theparticular jointclaimants or 
individual claimant shall notify the 
Copyright Office of such change within 14 
days from the making of theagreement. 
§257.4 Compliance with statutory dates. 

(a) Claims filed with theCopyright 
Office shall be considered timely filed only 
if: 

(I) They are received in theoffices of the 
Copyright Office during normal business 
hours during themonth of July, or 

(2) They are properly addressed to the
 
Copyright Office in accordance with
 
§251.1. and they aredeposited with
 
sufficient postage with theUnited States
 
Postal Service and bear a July U.S.
 
postmark.
 

(b) Notwithstanding subsection (a), in 
anyyear in which July31 falls on a 
Saturday, Sunday, holiday, or other 
nonbusiness daywithin the District of 
Columbia or theFederal Government, 
claims received by theCopyright Officeby 
the first business day inAugust, or 
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properly addressed and deposited with 
sufficient postagewith theUnitedStates 
PostalServiceand poSb1UU'ked by the first 
business day in August, shallbe considered 
timely tiled. 

(c) Claimsdated only witha business 
meterrhatare received after July 31,will 
not be accepted as having been timely 
filed. 

(d) No claimmaybefiledby facsimile 
IJ'anSmission. 

(e) In the eventthata properly addressed 
and mailed claim is noctimely received by 
the Copyright Office, a claimant may 
nonetheless provethe claim wasproperly 
mailed if it was sentby certified mail 
returnreceiptrequested, andtheclaimant 
canprovide thereceipt. No affidavit of an 
officer or employee of the claimant. or of a 
U.S.postalworkerwillbe accepted as 
proofin lieuof the receipt 
§257.5 Copl.. of claims. 

Aclaimantshall,for each claim 
submitted to theCopyright Office, me an 
original and twocopiesof theclaimto 
satellite carrierroyalty fees. 
§257.6 Separate claim. reqUired. 

Ha party intends to fileclaimsforboth 
cablecompulsory license and satellite 
carriercompulsory license royalty fees 
during thesame month of July,thatparty 
mustfile separate claimswith the 
Copyright Office. Anysingleclaimwhich 
purports to filefor bothcableand satellite 
carrier royalty fees willbedismissed. 

28. Part 310of chapterIII is 
transferred to subchapter B of chapter II 
and is redesignated as part 258. 

29. The heading forpart258 is revised 
to readas follows: 

PART 258-ADJUSTMENT OFROYALTY 
FEEFOR SECONDARY 
TRANSMISSIONS BY SATELLITE 
CARRIERS 

29a.Theauthority citation for part 258 
continues to readasfollows: 

Authority: 17 U.S.C. 119(c)(3)(F). 

§258.1 [Amended] 

30. Section 258.1 is amended by
 
removing "310"and adding "258".
 
§258.2 [Amended] 

31. Section 258.2 is amended by 
removing "§310(3)(b)" and adding 

, "§258(3)(b)". 

PART311-{REDESIGNATED AS PART 
259] ­

32. Part311of chapterIIIis
 
transferred to subchapter B of chapter II
 
and is redesignated aspart259.
 

33. The heading for part 259 is revised 
to read as follows: 

PART259-fILiNG OF CLAIMS TO 
DIGITAL AUDIORECORDING DEVICES 
AND MEDIAROYALTY PAYMENTS 

33a.The authority citation for part 259 
is amendedto readas follows: 

Authority: 17 U.S.C. 1oo7(a)(1). 

§259.1 [Amended] 

34. Section259.1 is amended by
 
removing"CopyrightRoyalty Tribunal"
 
andadding"CopyrightOffice".
 
§259.2 [Amended] 

35. Section259.2is amended by
 
removing"CopyrightRoyalty Tribunal"
 
eachplace it appearsand adding
 
"CopyrightOffice".
 
§259.3 [Amended] 

36. Section259.3is amended by
 
removing "CopyrightRoyalty Tribunal"
 
eachplace it appearsand adding
 
"CopyrightOffice".
 

368.Section259.3is amended by 
revising paragraph (c) to readas follows:
 
§259.3 Contents of claims
 
... ... ... ... ...
 

(c) In theevent that the legal name
 
and/oraddress of the claimant changes
 
after the filing of theclaim, theclaimant
 
shall notifythe Copyright Office of such
 
change.If thegoodfaitheffortsof the
 
CopyrightOfficeto contacttheclaimant
 

l.!re frustrated because of failure to notify 
theOfficeof a nameand/oraddress 
change, the claim maybe subject to 
dismissal. 
... ... ... ... ... 

§259.4 [Amended] 

37. Section259.4 is amended by
 
removing "CopyrightRoyalty Tribunal"
 
eachplace itappears and adding
 
"CopyrightOffice".
 

37a.A new paragraph (e) is addedto
 
§259.4to read asfollows:
 
§259.4 Contentof notices regarding
 
independent administrators.
 
... ... ... ... ... 
(e) No noticemay befiled by facsimile
 
transmission.
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1259.5 [Amended] 

38. Section 259.5 is revisedto readas 
foUows: 
1259.5 Compliance with atatutory dat... 

(a) Claims fiJed withtheCopyright 
Office shaD be considered timely filed 
onlyif: (1) Theyare received in the 
offices of theCopyright Officeclming 
normal business hours dmingthe months 
ofJanuary orFebruary, or 

(2) Theyare properly addressed to the 
Copyright Office in accordance with 
§2Sl.1,and theyare deposited with 
sufficient postage withtheUnitedStates 
Postal Service andbeara January or 
February U.S. postmark. 

(b) Notwithstanding subsection (a), in 
anyyearin which the lastdayof February 
faUs on Saturday, Sunday, a holiday, or 
othernonbusiness daywithin theDistrict 
of Columbia or theFederal Government, 
claims received by theCopyright Office 
by thefirst business day in March, or 

properly addressed and deposited with 
sufficient postagewith the UnitedStates 
PostalServiceand posunarked by the first 
business day in March, shaD be considered 
timely filed. 

(c) Claimsdated only witha business 
meterthatare received after the lastday of 
February, willnot be accepted as having 
been timelyfiled. 

(d) No claimmaybe filedby facsimile 
transmission. 

(e) In theeventthata properly 
addressed and mailed claim isnot received 
by theCopyright Office, a claimant may 
nonetheless provethat theclaimwas 
properly mailed if it was sentby certified 
mailremmreceiptrequested, and the 
claimant can provide thereceipt. No 
affidavit of an officeror employee of the 
claimant, or of a postalworkerwill be 
accepted as proofin lieuof thereceipt. 

39. Section 259.6is revisedto readas 
follows: 

1259.6 Copl.. of c1alma. 

Aclaimantshall, for each claimsubmitted 
to the Copyright Office. filean original and 
twocopiesof theclaim to digitalaudio 
recording devicesand mediaroyalty 
payments. 

CHAPTER III-[REMOVED] 

41. Chaptermis removed. 

Dated: May 3, 1994 

Barbara Ringer, 
Acting Register ofCopyrights. 

Approved by: 
James H. Billington, 
The Librarian of Congress. 
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