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)HeY: CopyrightOffice,Libraryof 

....-6ngress. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: This documentis issuedto 
advise the publicthat the U.S. Copyright 
Officein the Libraryof Congress is 
proposing regulations to implement 
portions of theAudio HomeRecording 
Act of 1992. Section 1003 of title 17 of 
theUnitedStatesCode imposes an 
obligation to makeroyaltypayments on 
personswhoimportand distributein the 
United States, or manufacture and 
distribute in theUnited States,any digital 
audiorecording deviceor digitalaudio 
recording medium. In additionto 
remitting the royaltiesto the Copyright 
Office, the importeror manufacturer 
mustfile Statements of Accountwith the 
Copyright Office. Section 1003also 
provides that the Registerof Copyrights 
shallissue regulations to providefor the 
verification and audit of such statements 
and to protectthe confidentiality of 
information contained in such statements. 
The effectof thisproposedregulationis 
to providefor the access to and confiden­
tialityof such statements. The Copyright 
"ffice also solicitscomments about the 

.1'1 and contentof regulations govern­
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ing verification and audit of Statements 
of Account, 
DATES: Public comments on the proposed 
regulation should be received onor before 
July6, 1993. Reply comments should be 
received on or before August5, 1993. 
ADDRESSES: Ten copies of written 
comments shouldbe addressed, if sent by 
mail to: Libraryof Congress,Depart­
ment 100,Washington, D.C. 20540. If 
deliveredby hand,copies shouldbe 
broughtto: Officeof the Copyright 
General Counsel,James Madison 
Memorial Building, Room 407, First and 
Independence Avenue,S.E., Washington, 
D.C.20559. 
FOR FUR'rHER INFORMATlON CONTACT: 
Dorothy Schrader, GeneralCounsel, 
CopyrightOfficeLibraryof Congress, 
Washington, D.C. 20540. Telephone 
(202)707-8380. 

SUPPLEMENTARY 'NFORIIATlON: 

1. Background. 

EffectiveOctober28, 1992,the Audio 
HomeRecording Act (AHRA),Public 
Law 102-563, 106SW. 4237, created 
new statutory obligationsin a new 
Chapter 10of title 17U.S.C. The AHRA 
providessolutions to the policy problems 
presentedby consumerproductsthat 
make nearlyperfect copies of digital 
soundrecordings. It 1)providesconsum­
ers an exemption for private noncommer­
cial home recording of analog or digital 
sound recordings, 2) mandates thatdigital 
audio recorders restrictserial copyingby 
technological means, and 3) requires that 
manufacturers and importersof digital 
audio recorders and media must file an 
initialnoticeof distribution, file state­

ments of account,and pay royaltiesupon 
distribution in the United Statesof digital 
audio recordingdevices and media. The 
AHRAalso directs the Register to issue 
regulationsto provide for the verification 
and audit of such Statementsof Account 
and to protect the confidentiality of the 
information contained in such statements 
and to providefor the disclosure, in 
confidence,of such statements to 
interestedcopyrightparties. 

In separateproceedings, the Copyright 
Office issuedinterimregulations govern­
ing the filing of noticesof initialdistribu­
tion (RM 92-6) 57 Fed. Reg. 55464 
(November25,1992) and to establish 
requirements governingthe filingdates, 
frequency of filing, and contentof the 
Statementsof Accountthat must be filed 
by persons exercisingthe statutory 
license (RM92·8) 58 Fed. Reg. 9544 
(February22, 1993). In this proceeding 
the Office is takinga third step to 
implementthe AHRA,by proposingrules 
for the disclosureand confidentiality of 
information containedin Statementsof 
Account, and by solicitingpublic 
commentregardingthe formand content 
of regulations governingverification and 
audit of Statements of Account 

Section l003(c)(2) of the Audio Home 
Recording Act of 1992provides in part, 
that the Registershall issueregulations to 
provide for the verification and audit of 
statementsof accountand to protect the 
confidentiality of the information 
containedin such statements. Such 
regulationsshallprovide for the disclo­
sure, in confidence, of such statements to 
interested copyrightparties. 

Section 1001(7) dermes an "interested 
copyright party" and creates fourcatego­
riesof persons orentitieswhomay 



be given access to AHRA S18tements of 
Account, Thefirst cateJory is the 
owner of the exclusive nght under 
section 106(1) of title 17 to reproducea 
sound recording of a musical work that 
has been embodiedin a digiral musical 
recording or analog musical recording 
lawfully madeunder title 17 that has 
been distributed. 

The secondcategory is the legal or 
beneficialowner of, or the person that 
controls, the right to reproduce in a 
digiral musicalrecording oranalog 
musical recordinga musical work that 
has been embodied in a digiral musical 
recording or analog musical recording 
lawfully madeunder title 17 that has. 
been distributed. 

The third category is a featured 
recording artist who performs on a 
sound recording that has been distrib­
uted. 

The fourth category is any association 
or other organization which either 
representspersons specified in the first 
three categories,or is engaged in 
licensingrights in music81 works to 
music users on behalf of writers and 
publishers. 

I 
2. Proposed Access Regulations 

The generalpublic is denied access to 
CopyrightOfficefiles of Sl8tements of 
Account for Digital Audio Recording 
Products. Access will be granted to 
interestedcopyrightparties and their duly 
authorizedlegal representatives in 
accordancewiththese regulatioos. Only 
those interested copyrightpanies named 
in section 1001(7) of title 17 U.S.C.shall 
haveaccess to such infonnatioo. They 
shallbe requiredto sign a certification to 
limitthe use of theinformation to verifica­
tiooflDlCtioos W1der sectioo loo3(c)(2)and 
anyenforcement actioos thatmayresult 

LtrOm suchverification procedures. 
Importers and manufacturers will have 
access to theirown S18tements of 
Accounts. 

Employees of the CopyrightOffice 
and the Copyright Royalty Tribunal who 
requirestatementof account information 
in the performance of their duties will 
also have accessto such information. 

The Officewill providea DART 
Statementof AccountAccess Form, 
whichmust be used by interested 
copyrightparties,importers,or manufac­
turers (or access to the statements. The 
completedform will contain certification 
of the identityof the requestorand the 
prospective useof the information. The 
Officeprovides the forms freeof charge. 

The Office will charge a fee of $10 to 
makea copy of a statementplus the 
SWutory fee of 58 if the copy is to be 
certified,and SO.50 for each page of any 
other material in the statement file. 
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3. VerifICation and Audit 

Pursuant to sectioo l003(c)(2) of title 
17UnitedSIIleS Code,theRegislez of 
Copyrights shall issuereguJatioos to 
povide for the verification and auditof 
AHRAStar.ernents of AccounL Although 
the AHRAdoes notexplicitly statewho 
shall verify and audit.theCopyright Office 
·assumes theinterested copyright pIIrties as 
definedin section 1001(7) are entitledto 
verify and audittheStaJements of Al;­
COWIL Preswnably, ooeormore interested 
copyright parties will selectan indepen­
dentcertified public accounrant to conduct 
theaudit and verify the accuracy of the 
information disclosedin the quarterlyand 
annual Statementsof Accountfiled by 
manufactur'ln and importerswith the 
CopyrightOffice. 

The Senate versionof the bill (S. 
1623,102dCongress,First Session) later 
enactedas the AudioHome Recordin, 
Actof 1992containeddetailedprovisions 
regardingverifu:ation and audit which 
weredropped from the bill as passed. 
The CopyrightOfficegenerally under­
srandsthat theConps elimilWedthese 
detailedprovisions 1ft theinterestof 
shorteningthe bill and in order to provide 
regulatoryflexibility. The Office 
assumes thatCongressdid not intend to 
disapproveof S. 1623's detailed verifica­
tionand auditprovisions. Accmiingly, 
the CopyrightOffice is inclined to adopt 
the relevant provisions of S. 1623and the 
accompanying explanationin Senate 
Report 102-294, 102dCongress,2d 
Session55-57(1992)as the framework 
for theregulations governingverification 
and audit of AHRASwements of 
Account. 

The CopyrightOffice is not proposing 
the details of a verification and audit 
regulationat this time. By this Notice, 
however, we solicitpubliccommentsand 
detailedproposalstor the fonn and 
content of a verificetion and audit 
regulation. 

In addition to genenilcommentand 
detailedproposals, the Office solicits 
public commenton the following specific 
questions. 

1. Does the CopyrightOffice have 
authority to prescriberegulations 
authorizingthe audit of businessrecords 
held by manufacturers and importers? H 
yes, how should tIWauthoritybe 
exercised? Shouldthe Office simply 
require thatthe businessrecordsbe 
maintained for a certain period of years 
and be madeavailableas specified in 
regulations to interestedcopyright 
parties? 

2. Shouldthe CopyrightOffice 
specify that "generallyacceptedaudit 
srandards" shall mean the auditing 
srandards appliedby the American 
Instituteof CertifiedPublic Accountants? 

3. What is the extent of the 
Register's duty to determinethe indepen­
dence of an auditor? Howcan the 
Register's responsibilities be carriedout? 

4. Howlong should the Co.,yright
 
Officeretain the resultsof a verification
 
audit?
 

5. Whatis a reasonable period to
 
notifymanufacturers and importers eX an
 
impending audit? To whom shouldthe
 
noticebe given? What isa reasonable
 
period of timeforconducting the audit?
 

6. Whatis theCopyright Office's role 
in case of disputes among the parties 
regarding theconductof an audit? For 
example, ifan auditdiscloses thataddi­
tional royalties are owed.should theOffice 
takeaffirmative actionto collect the 
royalties due,or willthe interested 
copyright party or partiesalone bear that 
responsibility? 

7. ShouldtheCopyright Officerequire 
the filingof "workingpapers" alongwith 
the resultsof a verification audit? 

8. Should the scopeof the auditbe 
limited? Hso, what limitations would be 
appropriate. 

9. Whoshouldbear the costof a 
verification audit? Should theregulations 
allocate thecostson thesamebasisas 
originally proposed in S. 1623? H not, 
why not; whatalternatesolution should be 
adopted? 

10. Shouldthe auditbeconducted 110 
more than once a calendaror fiscal year, in 
accordance with the manufacturing pany's 
basisof filing? Shouldtheauditbe 
conducted lessfrequently than on an 
annualbasis? If so, howfrequently should 
auditsbe conducted? 

Withrespectto the Regulatory flexibil­
ity Act. theCopyright Officetakes the 
position that this Actdoes notapply to 
Copyright Officerulemaking. The 
Copyright Officeis a deparUnent of the 
Libraryof Congressand is pan of the 
legislative branch. Neither theLibraryof 
Congress nor the Copyright Officeis an 
"agency"withinthemeaning of the 
Administrative Procedure Actof June 11, 
1946,as amended(Title5, Chapter5 of the 
U.S.Code,Subchapter II andChapter7). 
The Regu1alory Flexibility Actconse­
quentlydoes not applyto the Copyright 
Officesincethe Actaffectsonlythose 
entitiesof the FederalGovernment that are 
agencies as defined in the Administrative 
Procedure AcL I 

I The Copyript Office was not subject to !he 
Adminiatrative Procedure Act before 1978, and it is 
now subject to it only in areas specified by seetim 
701(d) of !heCopyright Act «(i.t., "an actims taken 
by the Register of CopyrishlJ IDIder this title (17)," 
except with respect to the making of oopies of 
capyrillht deposilJ). (17 U.S.C. 706(b». The 
Copyript Act does not make the Office an 
"agency" as defined in the Administrative Procedure 
ACL For example, personnel actions taken by the 
Office are not subject to APA-FOIA requirements. 

}
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AItemalively, if it is Iarer determined by 
, a court ofcompetent jmisdiction thatthe 

Copyright OffICe is an "agency" subjectto 
the Regulatay Flexibility Act, theRegister 
of Copyrights has determined and hereby 
~es thatthis regulation will have no 

,lficant impact on smallbusinesses. 

List of Subjects In 37 CFR Part 201 
Copyright; Digital audiorecmling _ 

products. 
Proposed ReguiatioD 

In consideration of thefoegoing, the 
Copyright Office proposes to amend part 
201 of 37CPR chapter nin themanner set 
forth below. 

PART 201 -(AMENDED) 

1. Theauthority citation of pan201 
would be revised to read as foUows: 

Authority: Section 7CJ2, 90 Stat 2541, 
17U.S.C. 7CJ2; 201.29 is alsoissuedunder 
Pub. L. lCJ2-S63. 

2. Section 201.29 would beaddedto 
read as follows: 

1m.. Accee. to,.net Conll4i.II.llty of, 
SIIIIem.1II of Account for DlgIIIIIAudio 
Recording De"'.. or ...... 

(a) General. Thissection prescribes
 
JUles pertaining to access to Statements of
 
~ccount filed pursuant to section l003(c)
 

itle 17of theUnited StatesCode,as
 
1mded by Pub. L. lCJ2-S63. The fonn 

...1d content of Srarements of Account are 
governed by section 201.28 of these 

~gulations. 
(b) Definidons--(l) A "DART 

Statement of Account AJxess F(l'I1l" is the 
fonn provided by theCopyright Officefor 
access to a digital audiorecording poduct 
statement of account filed pursuant to 17 
U.S.C. 1003, or a photocopy of saidaccess 
form. 
(~ "kuH'toaDARTS~entof 

Account F(l'I1l consists of examining the 
Statement of Account Fmn, making notes 
of information contained on the f(l'l1l, or 
obraining a certified or uncenified copyof 
thefonn from theCopyright OtflCe. 

(3) The phrase "inlerested copyright 
party" hasthesamemeaning as the 
statutory phrase in section 1001 of title 17 
of theUnited States Code,as amended by 
Pub.L. lCJ2-563. 

(c) Persons Allowed Access toState­
ments ofAccolUlt. Access to quarterly and 
annual DARTStatements of Account 
deposited undersection l003(c) of title 
17U.S.C. is limited to: 

(1) interestedcopyrightparties or
 
their duly authorized legal representa­

';ves;
 

\2) the manufacturer or importerwho 
)osited the particularStatementof 
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Account or its duly authorized legal
 
representative;
 

(3) staff of the CopyrightOffice who 
require access in perfonnance of their 
duties under title 17 U.S.C., and, 

(4) staff of the Copyright Royalty 
Tribunal who require access in perfor­
mance of their duties under title 17 
U.S.C. 
. (d) Requests/orAccessProcedure. 
Requests for access to Statementsof 
Account from interested copyright 
parties, or manufacturers or importers, 
must be accompanied by a fully com­
pleted and signed"DART Statement of 
Account Access Form." Requests for 
access submitted by mail should be 
addressed to: Licensing Division, 
CopyrightOffice, Library of Congress, 
Washington,D.C. 20S57. Requests for 
access may bemade in person, at the 
Licensing Division,Room LM-457, 
MadisonMemorialBuilding, First and 
IndependenceAvenue,between 
8:30 a.m. and 5:00 p.m., Monday
 
through Friday (except legal holidays).
 

(e) Content 0/DARTStatement 0/
AccolUlt AccessForm. The DART 
Statementof AccountAccess Form shall 
include the following infonnation: 

(1) Identificationby name of the
 
Statementof Account to be accessed,
 
including the quarter and year to be
 
accessed.
 

(2) The name of the interested 
copyright pany or manufactarer or 
importeron whose behalf the request is 
made. A full streetaddress. not a post 
office box number,must be included. 

(3) The name and address of the 
person making the request for access and 
his/ber relationship to the party on 
whosebehalf the request is made. 

(4) The purpose for the request for 
access, whether it is for an actual or 
potential audit or verificationof the 
statement, for inspectionby the manu­
factureror importer,or for some other 
reason. 

(5) The actual signature of the 
attorney or authorizedrepresentativeof 
the pany requestingaccess. 

(t) Fees. (1) DARTStatement of 
Account Access fonns are provided free 
of charge. 

(2) The following fees must be paid: 
(i) to obtain an uncertifiedcopy of a 

DART Statementof Account, $10; 
(ii) to obtain a certified copy of a 

DARTStatementof Account,S18; 
(iii) for each page of other file 

material, $0.50 per page. 
(3) Paymentof these fees may be in 

the form of a personal or company 
check, or of a certified check, cashier's 
check or moneyorder, payable to the 
Register of Copyrights. No request will 
be processeduntil the appropriate filing 
fees are received. 

Dated: April 22, 1993 
RalpbOman 
Register 0/Copyrights 

Approved by: 
James H. Billington 
The librarian ofCongress 

[FR Doc. 93-10776 Filed 5-6-93; 8:45 am) 
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