AMENDMENT OF INTERIM REGULATIONS AND

NOTICE OF HEARING

PART 201-GENERAL PROVISIONS

COMPULSORY LICENSE FOR MAKING AND
DISTRIBUTING PHONORECORDS

The following excerpt is taken from Volume 43,

No. 189 of the

Federal Register for Thursday, September 28, 1978 (pp. 44511-44521).

Please note the interim regulations, as amended, are effective Oc-
tober 30, 1978, however, hearings will be held on November 28 and 29,
1978, commencing at 9:30 a.m. on November 28, 1978.
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Title 37—Patents, Trademarks, and
Copyrights

CHAPTER [I—COPYRIGHT OFFICE,
LIBRARY OF CONGRESS

[Docket RM 77-3)
PART 201—GENERAL PROVISIONS

Compulsery License for Making and
Distributing Phonerecords

AGENCY: Library of Congress, Copy-
right Office.

ACTION: Amendment of interim regu-
lations and notice of hearing.

SUMMARY: This notice is issued to
advise the public that the Copyright
Office of the Library of Congress (1) is
adopting amendments to §201.18 and
§ 201.19 of its regulations, as adopted
(on an interim basis) on January 1,
1978; and (2) will hold a public hearing
to consider comments on the interim
regulations as amended. These regula-
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tions were issued to implement section
116 of the act for General Revision of
the Copyright Law. That section es-
tablishes & compulsory license for the
making and distribution of phonore-
cords of nondramatic musical works.
The effect of the interim regulations,
as amended, is to establish require-
ments governing the content and serv-
ice of certain notices and statements
of account to be filed by persons exer-
cising the compulsory license.

DATES: The interim regulations, as
amended, are effective on October 30,
1978.

The hearing will be held on Novem-
ber 28 and 29, 1978, commencing at
9:30 a.m. on November 28, 1978. Please
note: Specific dates for requests to
present testimony and special rules of
procedure for the hearing are set
forth later in this notice.

ADDRESSES: Requests to present tes-
timony and to cross-examine, and
copies of written statements, should
be addressed, if by hand, to: Office of
the General Counsel, U.S. Copyright
Office, Library of Congress, Crystal
Mall Building No. 2, Room 519, Arling-

ton, Va.; or, if by malil, to: Office of
the General Counsel, U.S. Copyright
Office, Library of Congress, Caller No.
2999, Arlington, Va. 22202,

The hearing will be held in Room
910, Crystal Mall Building No. 2, 1921
Jefferson Davis Highway, Arlington,
Va.

FOR FURTHER
CONTACT:

Jon Baumgarten, General Counsel,
U.8. Copyright Office, Library of
Congress, Washington, D.C. 20559,
703-557-8731.

SUPPLEMENTARY INFORMATION:
Section 115 of 17 U.S.C. provides that
“{wlhen phonorecords of a nondrama-
tic musical work have been distributed
to the public in the United States
under authority of the copyright
owner, any other person may, by com-
plying with the provisions of this sec-
tion, obtain a compulsory license to
make and distribute phonorecords of
the work” for certain purposes.

A compulsory license permits the
use of a copyrighted work without the
consent of the copyright owner if cer-
tain conditions are met and royalties
paid.

INFORMATION



Paragraph (bX1) of section 118 pro-
vides that a condition of the compul-
sory license for making and distribut-
ing phonorecords is the service or
filing of a notice of intention:

(b) Notice of intention to obtain compul-
sory license. (1) Any person who wishes to
obtain a compulsory license under this sec-
tion shall, before or within thirty days after
making, and before distributing any phonor-
ecords of the work, serve notice of intention
to do so on the copyright owner. If the reg-
istration or other public records of the
Copyright Office do not identify the copy-
right owner and {nclude an address at which
notice can be served, it shall b» sufficient to
file the notice of intention in the Copyright
Office. The notice shall comply, in form,
content and manner of service, with require-
ments that the Register of Copyrights shall
prescribe by regulations.

Paragraph (c) of section 115 deals
with the statutory royalties to be paid
to copyright owners by persons exer-
cising the compulsory license; it pro-
vides in relevant part:

(2) * * * the royalty under a compulsory
license shall be payable for every phono-
record made and distributed in accordance
with the license. For this purpose, a phono-
record is considered ‘“distributed” if the
person exercising the complusory license
has voluntarily and permanently parted
with its possession. With respect to each
work embodied in the phonorecord, the roy-
alty shall be either two and three-fourths
cents, or one-half of one cent per minute of
playing time or {raction thereof, whichever
amount is larger.

(3) Royalty payments shall be made on or
before the twentieth day of each month and
shall include all royalties for the month
next preceding. Each monthly payment
shall be made under oath and shall comply
with requirements that the Register of
Copyrights shall prescribe by regulation.
The Register shall also prescribe regula-
tions under which detailed cumulative
annual statements of account, certified by a
certified public accountant, shall be filed for
every compulsory license under this section,
The regulations covering both the monthly
and the annual statements of account shall
prescribe the form, content, and manner of
certification with respect to the number of
records made and the number of records dis-
tributed.

On April 26 and 27, 19717, in accord-
ance with an Advance Notice of Pro-
posed Rulemaking (42 FR 16837), we
held a public hearing to elicit informa-
tion relevant to the formulation of
regulations under this section. After
considering the testimony given at the
hearing and in supplemental state-
ments, on December 29, 1977 (42 FR
64889), we issued interim regulations.
Interested parties were given until
February 10, 1978, to comment on the
interim regulations. A total of six
original and reply comments (all from
the Recording Industry Assoclation of
America, Inc. [RIAA], the National
Music Publishers Association, Inec.
[NMPA], and the Harry Fox Agency,
Inc. [“Fox”]) were received in re-
sponse to the interim regulations,

However, we deferred taking final
action on the regulations to permit
their full consideration by a commit.
tee of the American Institute of Certi-
fied Public Accountants (“AICPA™).!
Following a meeting of the AICPA
committee on April 24, 1978, on June
20, 1978, we received & “Petition to
Reopen” this proceeding from RIAA.
This petition was opposed in a state-
ment filed on June 27, 1978, by NMPA
and Fox. A “Reply”’ to the statement
of opposition was filed by the RIAA
on July 6, 1978, and supplemented on
July 13, 1978. Additional arguments
were filed by NMPA and Fox on July
24, 1978, and by RIAA on July 27,
1978.

The documents filed since June 20,
1978, in this proceeding have been d&i-
rected to those parts of the interim
regulations dealing with the applica-
tion of conventional a:counting princi-
ples to the distribution and return of
product i{n the recording industry. We
have carefully analyzed the relevant
testimony and comments of the par-
ties on this issue and have been assist-
ed In this area by an independent ac-
counting consultant. These issues in-
volve the operation. of specialized ac-
counting rules falling outside the
normal competence of the Copyright
Office, and we believe it desirable to
have these questions fully explored in
a public forum. We have therefore de-
cided to proceed as follows:

1. By this Notice, we are immediate-
ly adopting certain amendments to the
interim regulations. These amend.
ments are based upon our considera-
tion of all comments filed in response

to our December 29th Notice, and are -

discussed below.

2. We will hold a public hearing, on
November 28 and 29, 1978, to take tes-
timony on the interim regulations as
amended.

Members of the public desiring to
testify should submit written requests
to present testimony before October
20, 1978, to the address given under
“ADDRESSES"” above. The request
should clearly identify the individual
or entity requesting to testify (the
“initial witness”) and the amount of
time desired.

A list of initial witnesses will be
available through the General Coun-
sel of the Copyright Office, at the ad-
dress and phone number given under
“FURTHER INFORMATION, CON-
TACT,” above. Persons desiring to
cross-examine witnesses shall submit
written requests to do so, naming the
initial witness or witnesses to be cross-
examined, to the Copyright Office at
the address given above no later than
November 9, 1978. A list of persons

!Certain principles “as expressed by the
American Institute of Certified Public Ac-
countants’ are referred to in § 201.1(aX4X1)
of the regulations.

whose requests to cross-examine have
been granted by the Copyright Office
(cross-examining witnesses’’) will also
be available thrqugh the General
Counsel. A particular person may be
an “initial witness” and also & ‘“‘cross-
examining witness” at different points
in the hearing.

All initial witnesses are requested to
provide 10 copies of a written state-
ment of their testimony to the address
given above by November 24, 1978.
The record of the proceedings will be
kept open until December 29, 1978, for
receipt of written statements from any
interested person, including supple-
mental statements from initial and
cross-examining witnesses.

In order to provide for the orderly
conduct of the hearing, the dates set
forth above will be strictly adhered to.

RurLzs ror Compuct or HEARING

Because of the particular factors re-
lated to this proceeding and indicated
above, we have decided that it will be
helpful to adopt special rules, permit-
ting cross-examination, for the No-
vember 28-29, 1978, hearing. The rules
are as follows:

1. The hearing will be conducted by
a Copyright Office Hearing Panel con-
sisting of officials of the Copyright
Office and an independent accounting
consultant to the Office. The Chair of
the Hearing will be the Register of
Copyrights or a member of the Hear-
ing Panel designated by her.

2. The Panel will hear from both

“initial witnesses” (persons who asked
to present testimony) and ‘cross-ex-
amining witnesses’’ (persons whose re-
quests to cross-examine particular ini-
tial witnesses have been granted by
the Copyright Office). Both types of
witnesses may be accompanied by
counsel and advisers and they may
participate In the testimony, ques-
tions, and answers, if first recognized
and permitted to do so by the Chair. A
member of the Panel may, with the
permission of the Chair, question any
witness at any point in the proceed-
ings.
3. The Chalir will have sole discretion
to determine the scope, duration, and
relevance of all original testimony,
cross-examination, and additional tes-
timony, and may at any time direct a
particular witness to present any fur-
ther remarks in writing rather than
orally.

4. The Chair will establish and an-
nounce the order of appearance of all
initial witnesses, and the order in
which cross-examining witnesses may
question a particular injtial witness.
For each initial witness, the Chair will
also establish and announce approxi-
mate times allotted for initial testimo-
ny, cross-examination, additional testi-
mony, and questions by the Hearing



Panel. These times may be varied at
the discretion of the Chair.

5. Each initial witness will first pres-
ent an oral review of his or her written
statement. The statement, and the
oral review of it, may cover any matter
raised by the interim regulations as
amended, but witnesses are strongly
urged to devote the major portion of
their testimony to the following: (a)
the definition of “permanently parted
with possession” in §201.19(a)4)ii);
and particularly the use of ‘‘generally
accepted accounting principles” and
the example given later in this Notice;
and (b) the form of certification of
annual statements of account set forth
in § 201.19¢cXbX(ii).

6. Only those persons who have been
granted permission by the Copyright
Office to cross-examine an initial wit-
ness (or their counsel or advisers as
authorized by the Chair) shall be per-
mitted to participate in cross-examina-
tion. The order of appearance of two
or more cross-examining witnesses
shall be strictly regulated by the Chair
and, once & cross-examining witness
has concluded cross-examination of a
particular initial witness, that cross-
examination may not be reopened
except under exceptional circum-
stances and with the express permis-
sion of the Chair. No cross-examining
witness will be permitied to interject
questions or comments during another
cross-examining witness' appearance,
and cross-questioning or other dialog
among cross-examining witnesses will
not be permitted at any time. During
cross-examination an initial withess
will not be permitted to question a
cross-examining witness. However, any
witness who has the floor may request
the Chair to direct a particular ques-
tion to any other witness, and it is
within the discretion of the Chair to
do so at a time it considers appropri-
ate.

7. The questions asked during cross-
examination shall be germane to mat-
ters raised in the initial witness' writ-
ten statement, oral statement, or both,
and the Chair may, in its discretion
rule out any question as irrelevant. An
initial witness (or accompanying coun-
se] Or advisers) may object to answer-
ing any question on the grounds of ir-
relevancy, and thie Chair shall rule on
any such objection. However, in no
case will an initial witness be com-
pelled to answer any question to
which that witness objects for any
reason.

8. After cross-examination, the ini-
tia)l witness will be permitted to offer
additional testimony germane to any
of the matters raised during cross-ex-
amination. This additional testimony
may consist of a direct statement, or it
may consist of answers to questions
posed by the initial witness’ eeunsel or
advisers.

9. At the conclusion of the initial
witness's additional testimony, if any,
the Copyright Office Hearing Panel
will question the initial witness. No
further cross-examination of that ini-
tial witness will be permitted during
the hearing. In written supplemental
statements filed after the hearing,
cross-examining witnesses may direct
further questions to inital witnesses,
but it shall be entirely optional with
such initial witness whether or how to
answer any such questions.

Di1scussioN or COMMENT LETTERS AND
AMENDMENTS

A. Amendments. The f{following
amendments have been made to the
interim regulations:

1. Following a suggestion by Fox, we
have amended §201.18(c)1)iv) to re-
quire that a Notice of Intention In-
clude a statement of “the fiscal year
of the person or entity intending to
obtain the compulsory license”. To
avoid confusion, we have also provided
that if the “fiscal year is a calendar
year, the Notice shall so state”.

2. We have amended
$§201.18(c)aXiliXC) and 201.18(c)
(3)(iliXC) to require that Notices of
Intention and Annual Statements of
Account filed by noncorporate com-
pulsory licensees identify any ‘‘entity
or individual” (instead of “any individ-
uals”’) owning a specified interest in
the licensee. This change, which fol-
lows a suggestion by Fox, was made to
take into account the possibility that a
compulsory license might be a joint
venture or partnership including one
or more corporate members. We have
also required that additional owner-
ship information concerning the cor-
poration be provided in these cases.
This is consistent with the general
policy we have adopted, in other sec-
tions of these regulations, of requiring
full disclosure of ownership interests
in the case of corporations (see
$§ 201.18(c)X1)dii) (A) and (B) and
201.19¢c) (3Xiii) (A) and (B)).

3. As issued, the interim regulations
required that Notices of Intention and
Monthly Statements of Account iden-
tify “the names of the principal re-
cording artists” whose performances
are fixed on phonorecords made under
the compulsory license. RIAA argued
that it would be unnecessarily burden-
some to require the name of each of
the individual recording artists en-
gaged in a “group” performance. We
agree, and have amended
§ 201.18¢c)X1)(viil)  (formerly  (vii)),
§ 201.18(bXvXC) (formerly (B)), and
§ 201.19(eX3XviXG) to require the
name either of the principal recording
srtist or of the principal recording
group.

4. Fox raised the possibility that,
under the statute and the interim reg-
ulations, a Notice of Intention sent by

registered or certified mail to the last
address for the copyright -owner
shown by Copyright Office records
might be returned if the owner was no
longer located at that address. Fox
urged that in these cases, as in the
case where the copyright owner’s ad-
dress {s not on file with the Copyright
Office, the compulsory licensee should
be “required” to file the Notice in the
Copyright Office. We agree with this
suggestion; in these cases the copy-
right owner's address on Copyright
Office records is not “an address at
which notice can be served” within the
meaning of 17 U.S.C. 115(bxl). We
have amended § 201.18(c) by adding a
new paragraph (3) accordingly. We
have also extended this provision to
situations where the copyright owner
refuses to accept delivery of a Notice
served by registered or certified mail.

The comments on this issue did not
take into account the possible effect of
a wrong address (or refusal to accept
delivery) on the compulsory licensee’s
statutory obligations to serve the
Notice “before or within 30 days after
making” phonorecords and before dis-
tributing them. 17 U.S.C. 115(b)(1). In
order to protect a compulsory licensee
in these cases, our amendment pro-
vides that if the Notice is filed with a
statement of mailing and return, and
evidence of proper mailing, “the Copy-
right Office will specially mark its rec-
ords to consider the date the orfiginal
Notice was mailed * * * as the date of
filing."”?

Although we believe that it would be
permissible to impose a filing fee in
these cases (since the satute imposes
such a fee where there is no address in
Copyright Office records), we have de-
cided not to do so--the compulsory li-
censee will have already expended
money in using registered or certified
mafl, and the necessity of later filing
in the Copyright Office is caused by
the copyright owner’s failure to accept
delivery or maintain accurate Copy-
right Office records of its address.

5. Section 201.19(a)4) of the interim
regulations defined ‘“permanently
parted with possession” of a phono-
record made under the compulsory li-
cense as occurring 1 year from the
date on which the compulsory licensee
actually parted with possession, or at
the time when a sale of the phono-
record is “recognized” by the compul-
sory licensee, whichever occurs first.
The compulsory licensee was consid-
ered to “recognize” a sale when it
would be recognized in accordance
with “generally accepted accounting

*Under 17 U.B.C. 115(bX1), it is not entire-
ly clear whether the filing of a Notice of In-
tention in the Copyright Office must (as in
the case of serving a Notice on the copy-
right owner) be accomplished within the
period mentioned. Our amendment [s not in-
tended to resolve this question one way or
the other.



principles” or “applicable rules, regu-
lations, and practices of the Internal
Revenue Service”, whichever would
cause the sale to be recognized first.
RIAA argued that the incorporation
of Internal Revenue Service rules
would virtually always result in royal-
ties being finally payable immediately
upon shipment of each phonorecord,
and that this would be inconsistent
with Congress intent that our regula-
tions recognize the practice of unsold
phonorecords being returned to the
compulsory licensee. Upon further
consideration of the applicable tax law
and cases, we agree with RIAA. We
have therefore amended §201.1%a)
(4)Xii) to eliminate the reference to
IRS rules, regulations, and practices.

6. Section 201.19(a)5) of the regula-
tions makes special adjustments in the
definition of ‘permanently parted
with possession” in the case of com-
pulsory licensees who have had a judg-
ment or the like entered against them
for failure to pay mechanical royalties.
In the interim regulations, paragraph
(i) of this section applied the special
rule to corporate compulsory licensees
when the corporation’s directors or of-
ficers, or the owner of 25 percent of
the corporation’s securities, had been
subject to such a judgment; however,
under paragraph (i) this did not apply
to corporations registered with the Se-
curities and Exchange Commission.
Fox argued that although SEC-regis-
tered corporations might be treated
specially for identification purposes
under §§ 201.18(c)(1)(iiD) and
201.19(cX3Xiii), there was no real
reason to exempt them from the spe-
cial rules regarding prior judgments
against officers, etc. We agree with
this point and have amended
§201.19(aX5) to apply to all corpora-
tions.

7. Under the interim regulations,
Monthly Statements of Account were
not required to identify the number of
phonorecords voluntarily released, but
not yet permanently distributed,
during the month. Although Fox ac-
knowledged that this information
could be obtained from the Annual
Statement of Account, it suggested
that it would be helpful to copyright
owners to have this information on a
more current basis. Since this does not
appear to impose any undue burden
on compulsory licensees, we have re-
vised §201.19(bX2XV) to require that
information. Similarly, we have re-
vised §201.1%bX5) to require a
Monthly Statement of Account for
any month in which phonorecords are
voluntarily released.

8. Fox raised the issue of the rules to
be followed regarding the service of
statements of account and royalty fees
where the compulsory licensee does
not know the address of the copyright
owner,? or where the statement and

$Fox pointed out that although 17 U.8.C.
115(bX1) requires that a Notice of Intention

fee are served by registered or certi-
filed mail but are returned to the
sender. Fox urged that compulsory li-
censees be required to file the state-
ment of account in the Copyright
Office and deposit the royalty fee in
the Copyright Office for the benefit of
the copyright owner in these cases.
RIAA did not object “in principle” to
filing the statement in the Copyright
Office (if no filing fee were required),
but strongly opposed depositing the
royalty fee with the Copyright Office.

We have concluded that it would be
appropriate to open the records of the
Copyright Office to the filing of
Monthly and Annual Statements of
Account in the cirucumstances de-
scribed, and we have amended
§§ 201.19(b)X5) and 201.19(c)X(8) accord-
ingly. As suggested by Fox, this would
permit organizations representing
copyright owners to review our records
periodically and “attempt to locate the
proper copyright owner * * * so that
payment may be appropriately made
and the address of such owner proper-
ly reflected in the Copyright Office
records, thereby allowing subsequent
payments and statements to be prop-
erly directed.” However, we do not be-
lieve it would be proper to require the
filing of statements of account in the
Copyright Office in these cases. Such
a requirement would go beyond the lit-
eral wording of the statute and could
not take into account the variety of
factors, and allocation of ‘“fault”,
which might relate to the failure to
serve a statement of account on the
copyright owner. We believe that
these questions, and any interpreta-
tion of the differences between para-
graphs (bXl) and (eXl) of 17 US.C.
115, are best left to judicial considera-
tion in particular cases. Thus, our
amendment merely permits such
filing, and expressly provides that
“neither the filing of a * * * state-
ment of account in the Copyright
Office, nor the failure to file such
statement, shall have any effect other
than that which may be attributed to
it by a court of competent jurisdic-
tion.” Additionally, it is impossible for
our Office, without specific statutory
authority, to act as a depository for
royalty fees owed to copyright owners;
general gavernment policy and the
issues of accounting, retention and dis-
position of funds which would be
raised by such a practice are prohibi-
tive. Accordingly, the amendment pro-
vides that the Copyright Office will
not accept any royalty fees submitted

be served on the copyright owner U the
owner is “identified” in the records of the
Copyright Office and {f the Copyright
Office records include an “address” for the
owner; but that 17 U.S.C. 113(c)X1) states
that a copyright owner is entitled to royal-
ties under the compulsory license if it is
“identified” in the records of the Copyright
Office, an “address’” not being referred to.

with statements of account. Finally,
we agree with RIAA that it would not
be equitable to impose a filing fee in
these cases, and the amendment pro-
vides that no such fee will be required.

9. In accordance with a recommenda-
tion from a committee of the Ameri-
can Institute of Certified Public Ac-
countants, we have amended
§ 201.19(cX5)(A) to refine the wording
of the CPA certification required to
appear on Annual Statements of Ac-
count. Also, following a suggestion by
Fox, we have amended that section to
include the certificate number and ju-
risdiction of certification of the certi-
fying accountant. However, we have
required this information only where
the statement is not signed “in the
name of a partnership or a profession-
al corporation with two or more share-
holders.”

10. The regulations as issued stated
that a post office hox would not be
sufficient as the compulsory licensee’'s
“address” in Notices of Intention and
Statements of Account. However, in
dealing with a similar issue in our reg-
ulations concerning the compulsory li-
cense for jukebox performances of
music (Docket RM T7-4A; see 43 FR
37451), we found that, in some areas of
the country, a post office box is the
only realistic address that can be
given. We have therefore amended
§8§ 201.18¢eXx(1)di), 201.19¢b)(2)(il) and
201.19(cX(3X(iv) of these regulations to
permit the use of a post office box or
similar designation when it is the only
address that can be given by the li-
censee.

11. All parties commenting in this
proceeding urged that the Copyright
Office maintain a ‘“‘separate registry”
of documents filed under 17 U.S.C.
115. As a matter of Copyright Office
practice, these documents will be sepa-
rately filed in the records of the Li-
censing Division of the Copyright
Office.

B. Other comments. The following
comments filed in response to our De-
cember 29th notice have not been ac-
cepted:

1. Both Fox and RIAA urged the
Copyright Office to develop printed
forms for Notices of Intention and
Statements of Account, although they
differed on whether use of the forms
should be required. Since we have not
yet received a significant number of
Notices of Intention in our Office or
review of potential problems, and be-
cause we will be holding a further
hearing on these regulations, the issue
of forms is now premature,

2. We have not accepted RIAA's sug-
gestion that we permit corporate
“agents”, as well as duly authorized
corporate officers, to sign Notices of
Intention. We agree with Fox’s argu-
ment that requiring a corporate offi-
cer's signature “will insure to the



copyright owner that review of [the]
informaton lin the Noticel has been
conducted at the appropriate level of
corporate responsibility, and that the
seriousness of the consequences of any
misstatement is fully appreciated [and
that] any slight inconvenience [to
compulsory licensees] is outweighed
by these considerations.”

3. Section 201.19(d) of the interim
regulations requires that compulsory
licensees keep “all records and docu-
ments necessary and appropriate” to
support the information in statements
of account for a period of 3 years from
the service of the Annual Statement.
Fox has requested us to extend this
period to 6 years to take into account
the possible application of State stat-
utes of limitations which may apply to
causes of action based on fraud; how-
ever, we do not believe that the mere
possibility of such actions warrants
the very substantial extension pro-
posed. Fox also requested that our reg-
ulations require that access to these
records and documents be made avail-
able to the copyright owner for inspec-
tion. However, we belleve that rules
governing access to business records
(and, by Implication, the consequences
of refusal) are beyond our authority to
establish. In any event, judicial discov-
ery procedures—and possible other al-

ternatives ‘—are available to copyright-

owners to secure such access.

4. Section 201.18(e) of the interim
regulations requires the service of No-
tices of Intention of the copyright
owner, if the owner's address is reflect-
ed in Copyright Office records. RIAA
suggested that we revise this section to
require the service of Notices of Inten-
tion on copyright owners if the com-
pulsory licensee “knows’” the owner’s
address, whether it is reflected in
Copyright Office records or not.
Under RIAA's suggestion, the filing of
the Notice in the Copyright Office
would be required only if the compul-
sory licensee does not “know” the
identity of the copyright owner or
that owner's address, and a search of
Copyright Office records does not
identify the owner and the owner’s ad-
dress. Under the proposal, searching
would be required only in cases where
the compulsory licensee lacks “knowl-
edge’ of the owner's address.

This suggestion was strongly op-
posed by Fox, which argued that it is
inconsistent with the language and
purpose of the statute, that it would
subject the copyright owner to the un-
certainty of the licensee’'s ‘“knowl-
edge,” and that it might result in the
copyright owner being left unaware of
the use of its works. We agree with

‘During the 1977 hearing in this docket,
Fox’s own witnesses testified that there is a
common law right to audit persons under &
royalty obligation, and an “accepted indus-
try practice” of record companies submit-
ting to music publisher audits.

Fox and have not made the revision
recommended by RIAA. It must be re-
membered that a compulsory license,
by definition, permits the use of a
copyrighted work without the owner’s
consent. Although the regulations re-
quire compulsory licensees to conduct
a search of Copyright Office records
before serving a Notice of Intention in
certain cases, we believe that this is
consistent with the intention of the
Act and that it does not constitute an
unreasonable burden.

5. RIAA also recommendea that the
special rules governing the definition
of “permanently parted with posses-
sion” be limited to those compulsory
licensees held to have ‘“‘willfully”
failed to pay mechanical royalties in
the past. Although we accept RIAA's
assertion that record companies may
inadvertently become involved in pub-
lisher-author or similar disputes over
the proper recipient of mechanical
royalties, we believe that to impose a
condition of ‘‘wiliful” action would
raise significant doubts about the ap-
plicability of the special rules in var-
ious cases. Recalling again that we are
dealing with a situation {n which the
copyright owner has not had occasion
to negotiate voluntary terms for the
use of its work, we believe that the
regulation as issued, and its applica-
tion only to actions falling within a
limited 3-year period, is fully consist-
ent with Congress direction that we
“prescribe situations in which a com-
pulsory licensee Is barred from main-
taining reserves * * *” H.R. Rep. No.
94-1416, 94th Cong., 2d Sess. at 11%,
For similar reasons, we cannot agree
with RIAA’s suggestion that a system
of ‘“rebates” be established in these
cases.

8. RIAA also suggested that we
amend § 201.19¢cX(B)(il) to
“specify * * * what action shall be
taken” when the licensee finds it has
made over-payments during the
monthy accounting periods. RIAA rec-
ommended that we ‘‘specify that the
copyright owner shall rebate the dif-
ference to the compulsory licensee, or,
in the alternative, that the compul-
sory licensee shall be entitled to credit
the difference against subsequent pay-
ments to be made to the copyright
owner.” We agree that, as we envision
how the monthly reporting require-
ments will work, a compulsory licensee
should be able to credit overpayments
for a particular monthly shipment
against payments owing a copyright
owner in a later month under the
same compulsory license. We believe
that this ability to take credits should
be limited to payments owing to a par-
ticular copyright owner for a particu-
lar recording of a particular song
under a particular compulsory license;
in other words, the compulsory licens-
ee should not be able to credit over-

_legal principles

payments under a compulsory license
against sums owing to the copyright
owner -for other works, for other re-
cordings, or under other compulsory
or voluntary licenses.

As explained in paragraph 10, below,
this is how we see-our definition of
“permanently parted with possession”
working in practice. Credit (or debit)
adjustments in the accounts during
the year following a shipment would
be mandated and made in accordance
with ‘“generally accepted accounting
principles” (“GAAP"”). At the present
stage of these proceedings, we do not
believe any amendment of our interim
regulations is necessary to accomplish
this result, but we will, of course, ex-
plore the issue fully in our November
hearings.

We grant that it is possible, though
not likely in most cases, that a licensee
would be left with an overpayment
after the final acdountings for all ship-
ments under a compulsory license (for
example, if sales were grossly over es-
timated at the outset, and total sales
were insufficient to offset the initial
payment). However, even assuming
that such a situation could arise in re-
ality, we do not believe that the copy-
right owner should be burdened by
our regulations with a requirement of
making a rebate. This would raise sub-
stantfal procedural difficulties and
problems of enforcement, particularly
where a publisher-copyright owner
may have already distributed royalties
to its composers and lyricists. We be-
lieve that, at least as far as our regula-
tions are concerned, the compulsory li.
censee must be held to the burden ot
making realistic estimates of net sales
and of making accurate monthly ad-
justments in these estimates in the
light of sales experience. This does not
mean that copyright owners should in
every case be entitled as a matter of
right to retain any sums paid in excess
of the compulsory licensee's ultimate
obligation; however, we believe that
resolution of this issue in particular
uses is best left to negotiation between
the parties, or application of general
in the appropriate
forum.

7. A committee of the AICPA recom-
mended that the language of the CPA
certification required in Annual State-
ments of Account be “illustrative”
rather than required. We have not ac-
cepted this suggestion. To make the
form of certification merely illustra-
tive would allow the CPA to qualify
his or her opinion because of lack of
independence, insufficient evidential
matter, restriction of audit scope by
the licensee, or for some other reason.
Restricting the CPA's freedom of
choice to a ‘“clean” opinion in the
form required, or no opinion at all, in
effect requires the CPA to state that
the licensee either is or is not in com-



pliance with the law and applicable
regulations. The resulting clear and
unambiguous statement fulfills Con-
gress purpose in requiring certification
of the Annual Statement.

8. Fox urged that the accountant
certifying an Annual Statement of Ac-
count be required personally to verify
the destruction of phonorecords as-
serted to have been destroyed before
their permanent distribution under
§201.19(aX4Xifi). We do not believe
that such a verification should be re-
quired. The required form of accoun-
tant’'s certification of the Annual
Statement, which presumably will be
based- on business records and prac-
tices satisfactory to that accountant, is
sufficient protection for the copyright
owner. Likewise, we believe that gener-
ally accepted auditing standards are
sufficlent to govern the quality of evi-
dential matter that must be obtained
by a CPA to form an opinion.

9. NMPA has again suggested that
the point at which there has been a
“permanent parting with possession™
should be measured from the release
date of a recording—that is, the date
when the first phonorecord of a per-
formance is shipped. We do not agree.
As argued by RIAA earlier in this pro-
ceeding, the “‘release date” has little if
any relevance to the return pattern of
records shipped months or years after
initial release (where, for example,
records were shipped in response to a
recent TV or concert appearance by
the recording artist, or a resurgence of
interest in earlier recordings of an
artist, or a “seasonal surge’).

10. Under the regulations as amend-
ed, a compulsory licensee will be re-
quired to pay royalties on all phonore-
cords made under the compulsory If-
cense of which that licensee has ‘per-
manently parted with possession.”
Generally, the licensee will be consid-
ered to have ‘“permanently parted
with possession” of a phonorecord (a)
1 year from the date on which the lf-
censee actually first parted with pos-
session of the phonorecord; or (b) at
the time when revenue from a sale of
the phonorecord i3 ‘recognized” by
the licensee, whichever occurs first.
For these purposes the compulsory li-
censee is considered to ‘‘recognize”
sales revenue when “sales revenue
would be recognized in accordance
with generally accepted accounting
principles as expressed by the Ameri-
can Institute of Certified Public Ac-
countants or the Financial Accounting
Standards Board, whichever would
cause sales revenue to be recognized
first.”

NMPA argued that the l-year out-
side limit on “recognition” is too long,
and ‘proposed an alternative of 6
months. However, on the present
record, we can find no factual justifi-
cation for the 6 months suggestion,

and a period shorter than 1 year
would appear to impose an unjustifia-
ble burden on compulsory licensees.
RIAA’s contrary suggestion—that the
outside time period be lengthened or
eliminated—is also unacceptable. The
1.year requirement gives the copyright
owner some assurance that unreason-
able reserves will not be held by the
compulsory licensee.

NMPA also suggested, in cases where
the compulsory licensee reports a cer-
tain number of phonorecords of which
it has relinquished possession but has
not yet “permanently parted with pos-
session,” that this number be subject-
ed to a specific percentage limitation.
We have not accepted this suggestion
for what would in effect be & uniform
reserve limitation. As we stated in our
Notice accompanying the interim reg-
ulations (42 FR 64889)

We are not persuaded on the current
record that any fair basis tn fact exists for
the regulatory determination of s single,
uniform, reserve policy for copyright pur-
poses. The numerous factors and variables
which enter into the issue of reserves (for
example, configuration of phonorecord,
time of year, type of muaic, popularity of re-
cording artist, and sales history of producer)
appear to be such as to make our determina-
tion of such a policy realistically impracti-
cal, if not impossible.

Finally, RIAA has voiced strong ob-
Jections to our use of ‘‘generally ac-
cepted accounting principles”
\"GAAP”) to determine the point of
‘“‘recognition” and permanent distribu-
tion.* In essence, RIAA's argument is
that the use of GAAP is inappropriate
for determining the point of perma-
nent distribution because, for individu-
al phonorecords, it cannot be used to
determine the likely rate of return.

We recognize that individual phon-
orecords are not serially numbered,
and are indistinguishable from one an-
other. Tracking an individual record
after its initial release from possession
would, we agree, be realisticadly im-
practicable if not actually impossible.
Our interlm regulations were not in-
tended to require any such item-by-
item accounting. However, they do re-
quire tracking of shipments on a
monthly basis,

We believe, on the current record,
that as a practical matter compulsory
licensees can, withbut radically chang-
ing their present accounting proce-
dures: (1) Keep track of the date when
each shipment is made and the total
number of records in each shipment;
(2) ir. the months following shipments
made for sale, make reasonable esti-
mates of the number of records out of
the total shipped that will be “sold”

*As noted earlier, we have agreed to
RIAA's objection to the use of Internal Rev
enue Service Rules as an alternative to gen-
erally accepted accounting principles, and
have amended the interim regulations to
eliminate this alternative.

(that s, In aeccounting terms, the
number of phonorecords that will be
included in "net sales” and therefore
for which revenue would be ‘‘recog-
nized”), and make royalty payments
based on those estimates; and (3) no
later than the 13th month following
shipments made for sale, account for
all records in that month's shipments
as either sold or destroyed.

This system is based on & recogni-
tion of the unlimited return policies
and the practices of setting up re-
serves now in use in the record indus-
try. Our intention is not to force com-
pulsory licensees to change these poli-
cies and practices; on the contrary, our
interim regulations are aimed at allow-
ing compulsory licensces to follow
their ordinary business practices for
the most part. We assume, as we must,
that conventional reserve practices are
in accord with “generally accepted ac-
counting principles.” If this is the
case, most compulsory licensees would
be able to follow their ordinary re-
serve practices under our interim regu-
lations, with two limitations: (1) The
licensee would have to report and pay
monthly rather than at quarterly or
other intervals; and (2) recognition of
revenue could not be delayed beyond 1
year from the date of shipment.

A key element in this system is the
ability of the compulsory licensee to
identify shipments and track what
happened to them. RIAA itself has
urged that the date of shipment ‘“‘of a
specific phonorecord” be used to start
the clock running on the determina-
tion of when phonorecords are consid-
ered permanently distributed, But if
the clock starts when a particular
shipment is sent, then as essential ele-
ment of the system is to determine
what was done with the batch of fun-
gible records comprising the shipment:
How many were sent and, from that
total, how many were destroyed
during the 1l-year period when the
clock was running. This necessarily re-
quires some form of identification
(dating, batch marking, invoice con-
trol, etc.) of the records comprising a
particular shipment.

A second key element in the system
envisioned by our interim regulation is
the ability of the compulsory licensee
to make reasonable estimates of re-
turns and to pay roysalties on the basis
of these estimates. RIAA has taken
the position that GAAP cannot be
useds to determine the likely rate of
return of phonorecords within a
batch, but we find nothing in the pres-
ent record to support this position.
Indeed, we belleve that the operation
of the reserve system, and the ac-
counting practices and procedures
that have grown up around it, are
based entirely on estimates of returns,
and it is our intention to adopt regula-
tions that are consistent with these



practices and procedures, not contrary.
to them. We note, in this cannection,
that the AICPA's “Statement of Posi-
tion on Aceounting Practices in the
Record and Music Industry” (% 28)
states:

The Division believes that manufacturers
and distributors in the record and musie in-
dustry must be able to make & reasonabie
estimate of returns in order to account for
shipments to customers as sales.

In our opinmion, the making of rea-
sonable estimates of returns, quite the
opposite of being prevented by GAAP,
is positively required by GAAP. We
are therefore issuing the interim regu-
lations on this point without substan.
tive change, and will take further tes
timony on eur conclusions at a public
hearing. For the sake of clarification
we have amended § 201.1%aX4)(iiXBj
to refer to the recognition by the com-
pulsory licensee of “revenue from a
sale of the phonorecord” rather than
merely “a sale of the phonorecord”;
this amendent is intended to avoid any
confusion between ‘‘net sales” and
“‘gross sales,” but is not intended to
change the substantive meaning of the
definition of “voluntarily distributed”
in any way.

As a further explanation of the in.
terim regulations, and to facilitate dis-
cussion of this point at the hearings,
we have decided to include here one
example of how we think the regula-
tions might work in a typical case.
Note that we are dealing here with the
monthly accounting to a copyright
owner under a compulsory license for
a particular song, where phonorecords
are shipped for sale; if records are ‘re-
linquished from possession for pur-
poses other than sale’’ royalties must
be paid at the point of shipment under
§ 201.19(a)(4X)(i), regardless of returns.

December 1978. Initial release of
record. 1,000 phonorecords shipped.

January 1979. Compulsory licensee
sends first monthly statement of ac-
count to copyright owner and, in ac-
cordance with GAAP, estimates that
80 percent of all records made under
the compulsory license and shipped
for purposes of sale will be included in
“net sales.” Pays royalties on 800 rec-
ords (1,000 (total records shipped to
date) x 0.80=800). Ships 1,000 records
never previously shipped.

February 1979. Second monthly
statement. Compulsory licensee sticks
with 80-percent estimate. Pays royal-
ties on 800 records (2,000 (total records
shipped to date) x .80=1,600 less 800
(total records on which royalties al-
ready paid) = 800). Ships 2,000 records
never previously shipped.

March 1979. Third monthly state-
ment. Disappointing reviews and retail
sales reports cause revision of esti-
mate, in accordance with GAAP, to 78
percent ‘‘net sales.” Pays royalties on
1,400 records (4,000 (total records

shipped: ta dated x .75 = 3,000 less
1,608 ¢(totxl records air whiclty rayalties
already psidy = 1,400) Ships 1,000 rec-
ords never previously shipped.

April 13979 Fourtlh monthly state-
ment. Further sales shump causes revi-
siory of estimate tu 68 percent "neg
sales.” Pays ne royaities (8,000 (totad
records shippext to date) x .80 = 3,00&
less 3,000 (total records an which roy-
altiex already paid) = 0). Ships 500
records never previously shipped.

May 1979: Fifth monthly statement.
Revises estimate to 350 percent “net
sales.” Pays no royalties (5,500 (total
records shipped to date) x .56 = 2,750
less 3,000 (total records on which roy-
alties already paid) = <250> (previ-
ous averpayment)). Note: On May 21,
1978, after fifth monthly statement
filed, recorad artist dies causing sudden
demand. Compulsory licensee ships
5,000 records never previously shipped.

June 1979; Sixth monthly statement.
Revises estimate to 90 percent ‘‘net
sales.” Pays royaltiex on 6,450 records
(10,500 (total records shipped to date)
x .90 = 9,450 less 3,000 (total records
on which royalties already paid) =
6,450). Ships 1,000 records never previ-
ously shipped.

July 1979 Seventh monthly states
ment. Same 90-percent estimate. Pays
royalties on 900 records (11,500 (total
records shipped to date} x .90 =
10,350 less 9,450 (total records om
which royalties already paid) = 900.)
Ships 1,000 records never previcusly
shipped.

August, September October, Novem-
ber 137%. Eighth through eleventh
monthly statements Same 90-percent
estimate, same procedures as for July,
and each month ships 1,000 records.
never previously shipped. Royalties
paid on total of 3,600 records and com-
pulsory licensee ships total of 4,000
records never previously shipped.

December 1979. Twelfth monthly
statement. Same 90-percent estimate
and same procedures as. for July. Pays
royalties on 900 records (16,500 (total
records shipped to date) x .90 =
14,850 less 13,950 (total records on
which royasalties already paid) = 900).
As result of seasonal surge, ships 2,000
records never previously shipped.

January 1980. Thirteenth monthly
statement. Same 90-percent estimate
and same procedures as for July.
Statement covers December 1973,
shipments and also final accounting
for December 1978, shipments showing
total shipped that month and number
from that month's shipments that
were destroyed within 12 months from
the particular shipment. Determines
that, of the 1,000 records shipped in.
December 1978, 250 records were de-
stroyed.

Pays on total of 1,680 records calcu-
lated as follows: (1) 18,500 (total ree-
ords shipped to date) x .90 = 16,650

lem 14,850 (total records for whicke
royalties already paid) = 1,800. (D
1,000 (sotmd records shippied in Decem-
ber 19%8) less 25C¢ (records destroyed)
= 77560 (records shipped lrr. December
1978, orr which royalty actuslly pay-
ghie) less 900 (records shipped in De-
cemberx 1978, on which royalty already
paidd under S0-percent estimate) =
< 168> (credit to be applied to-amouns.
owing for previous month's shipment):
(3) 1,800 less 150 = 1,656,

(Note that this statement {3 entirely dif-
ferent from the “Annual Statement of Ao
count” which must also be filed by the coms-
pulacry licansee. The Annual Statement is a
cumulative statement covering the entire
fiscal year of the compulsory licensee, and is
to be filed by the twentieth day of the third"
month following the end of that fiscaF
year.)

11. RIAA has suggested that some of’
the terminology used in the regula-
tions (e.g., “voluntary relinquished,™
“permanently parted with posses-
sion”) is unduly cumbersome. Much of
this language derives directly from the
statute and its legislative history, and
we agree that it would benefit from
simplification. However, at this stage
in the proceedings we believe it would
be s mistake to abandon specific lan-
guage in favor of loose terms or collo-
quialisms (such as “shipped” or
“gales’’) which are not accurate in all
cases. Later, after the hearing has
opened a full exploration of the issues,
and before issuing final regulations,
we will review all of the terminology
used.

The interim regulations are amend-
ed as set forth below.

Dated: September 20, 1978.

WaLpo H. MOORE,
Assistant Register of
Copyrights for Registration.

Approved:
WiLLiaM J. WELSH,
The Acting Librarian
af Congress.

Part 201 of 37 CFR, Chapter Il is
amended by revising §§201.18 and
201.19 to read as follows:

§ 201.18 Notice of intention to obtain a
compulsory license for making and dis-
tributing phonorecords of nondramatie
musical works,

(&) General (1) A “Notice of Inten-
tion” is a notice identified in section
115(b) of title 17 of the United States
Code, as amended by Pub. L. 94-553,
and required by that section to be
served on a copyright owner, or in cer-
tain cases to be filed in the Copyright
Office, to obtain a compulsory license
to make and distribute phonorecords
of nondramatic musical works.

(2) A separate Notice of Intention
shall be served or filed for each non-
dramatic musical work embodied, or
intended to- be embodied, in phonore-



cords made under the cempulsory l-
cense.

(3) For the purposes of this section,
the term ‘copyright owner” in the
case of any work having more than
one copyright owner means any one of
the co-owners. In such cases, the serv-
ice of a notice of intention on one
coowner under paragraph (e)X2) of this
section shall be sufficient with respect
to all coowners.

(b) Form. The Copyright Office does
not provide printed forms for the use
of persons serving or filing Notices of
Intention.

(c) Content. (1) A Notice of Inten-
tion shall be clearly and prominently
designated, at the head of the notice,
as a “Notice of Intention To Obtain a
Compulsory License for Making and
Distributing Phonorecords”, and shall
include a clear statement of the fol-
lowing information:

(i) The full legal name of the person
or entity intending to obtain the com-
pulsory license, together with all ficti-
tious or assumed names used by such
person or entity for the purpose of
conducting the business of making and
distributing phonorecords;

(ii) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
person or entity intending to obtain
the -compulsory license. A post office
box or similar designation will not be
sufficient for this purpose except
where it is the only address that can
be used in that geographic location;

(iii) A statement of the nature of the
business organization used by the
person or entity intending to obtain
the compulsory license in connection
with the making and distribution of
phonorecords (for example, a corpora-
tion, a partnership, or an individual
proprietorship); additionally:

(A) If the person or entity intending
to obtain the compulsory license is a
corporation registered with the Securi-
ties and Exchange Commission under
section 12 of the Securities and Ex-
change Act of 1934, the Notice shall so
state.

(B) If the person or entity intending
to obtain the compulsory license is a
corporation that is not registered with
the Securities and Exchange Commis-
sion under section 12 of the Securities
and Exchange Act of 1934, the Notice
shall include a list of the names of the
corporation’'s directors and officers,
and the names of each beneficial
owner of twenty-five percent (25%) or
more of the outstanding securities of
the corporation.

(C) In all other cases, the Notice
shall include the names of any entity
or individual owning a beneficial inter-
est of twenty-five percent (25%) or
more in the entity intending to exer-
cise the compulsory license. If a corpo~
rate entity is named in response to

this paragraph (C), then: if that corpo-
ration Is registered with the Securities
and Exchange Commission under sec-
tion 12 of the Securities and Exchange
Act of 1934, the Notice shall so state;
if that corporation is not so registered,
the Notice shall include a list of the
names of the corporation’s directors
and officers, and the names of each
beneficial owner of twenty-five per-
cent (25%). or more of the outstanding
securities of that corporation.

(iv) The fiscal year of the person or
entity intending to obtain the compul-
sory license. If that fiscal year is a cal-
endar year, the Notice shall so state.

(v) The title of the nondramatic
musical work embodied or intended to
be embodied in phonorecords made

under the compulsory license, and the

names of the anthor or authors of
such work is known;

(vi) The type of all phonorecord con-
figurations (for example, single disk,
long playing disk, cassette, cartridge,
reel-to-reel, or & combination of them)
already made (if any) and anticipated
to be made under the compulsory li-
cense;

(vii) The anticipated date of initial
distribution of phonorecords already
made (if any) or anticipated to be
made under the compulsory license;

(viil) The name of the principal re-
cording artist or group actually en-
gaged and anticipated to be engaged in
rendering the performances fixed on
phonorecords already made (if any)
and anticipated to be made under the
compulsory license; and

(ix) The catalog number or numbers,
and label name or names, used and an-
ticipated to be used on phonorecords
already made (if any) and anticipated
to be made under the compulsory li-
cense.

(2) A “clear statement” of the infor-
mation listed in paragraph (c)(1) of
this section requires a clearly intelligi-
ble, legible, and unambiguous state-
ment in the Notice itself and (subject
to paragraph (¢)(1)(iii)(A) of this sec-
tion) without incorporation by refer-
ence of facts or information contained
in other documents or records.

(3) Where information is required to
be given by paragraph (cX1) *“if
known” or as “anticipated”, such in-
formation shall be given in good faith
and on the basis of the best knowi-
edge, information, and belief of the
person signing the Notice. If so given,
later developments affecting the accu-
racy of such information shall not
affect the validity of the Notice.

(d) Signature. The Notice shall be
signed by the person or entity intend-
ing to obtain the compulsory license.
If that person or entity is a corpora-
tion, the signature shall be that of a
duly authorized officer of the corpora-
tion; if that person or entity is a part-
nership, the signature shall be that of

a partner. The signature shall be ac-
companied by the printed or typewrit-
ten name of the person signing the
Notice, and by the date of signature.

(e) Filing and Service. (1) If, with re-
spect to the nondramatic musical work
named in the Notice of Intention, the
registration or other public records of
the Copyright Office do not identify
the copyright owner of such work and
include an address for such owner, the
Notice shall be filed in the Copyright
Office. Notices of Intention submitted
for filing shall be accompanied by a
fee of $6. Notices of Intention will be
filed by being placed in the appropri-
ate public records of the Licensing Di-
vision of the Copyright Office. The
date of filing will be the date when &
proper Notice and fee are both re-
ceived in the Copyright Office. A writ-
ten acknowledgement of receipt and
filing will be provided to the sender,
Upon request and payment of an addi-
tional fee of $4, a Certificate of Filing
will be provided to the sender.

(2) If the registration or other public
records of the Copyright Office do
identify the copyright owner of the
nondramatic musical work named in
the Notice of Intention and include an
address for such owner, the Notice
shall be served on such owner by certi-
fied mail or by registered mail sent to
the last address for such owner shown
by the records of the Office; it shall
not be necessary to file a copy of the
Notice in the Copyright Office In this
case.

(3) If the Notice is sent by certified
or registered mail to the last address
for the copyright owner shown by the
records of the Copyright Office and is
returned to the sender becuase the
copyright owner is no longer located
at that address or has refused to
accept delivery, the original Notice as
sent shall be filed in the Copyright
Oftice. Notices of Intention submitted
for filing under this paragraph (eX3)
shall be submitted to the Licensing Di-
vision of the Copyright Office, and
shall be accompanied by a brief state-
ment that the Notice was sent to the
last address for the copyright owner
shown by the records of the Copyright
Office but was returned, and by appro-
priate evidence that it was sent by cer-
tified or registered mail to that ad-
dress. In these cases the Copyright
Office will specially mark its records
to consider the date the original
Notice was mailed, as shown by the
evidence mentioned above, as the date
of filing. A written acknowledgment of
receipt and filing will be provided to
the sender. No filing fee will be re-
quired in the case of Notices filed
under this paragraph (e)3). Upon re-
quest and payment of a fee of $4, a
Certificate of Filing will be provided to
the sender.



§201.19 Rayalties and statements of ac-
count under compulsory license for
making and distributing phonaorecords
of nondramatic musical works,

(a) Definition, (1) A “Monthly State-
ment of Account” is a statement ac-
companying monthly royalty pay-
ments identified in section 11%¢cX3) of
title 17 of the United States Code, as
amended by Pub. L. 94-5563, and re-
quired by that section to be made
under the compulsory license to make

and distribute phonorecords of nomv |

dramatic musical works.

(2) An “Annual Statement of Ao~
count” is a statement identified in sec~
tion 115(cx3) of title 17 of the United
States Code, as amended by Pub. L.
94-553, and required by that section to
be filed for every compulsory license
to make and distribute phonorecords
of nondramatic musical works.

(3) For the purpose of this section,
the term '‘copyright owner” in the
case of any work having more than
one copyright owner means any one of
the coowners. In such cases, the serv-
ice of a statement of account on one
coowner under paragraph (bX5) or
(c)X8) of this section shall be sufficient
with respect to all coowners.

(4) A phonorecord is considered ‘'val-
untarily distributed” if the person or
entity exercising the compulsory -
cense has voluntarily and permanently
parted with possession of the phono-
record. For this purpose a person or
entity exercising the compulsory li-
cense shall be considered to have ‘'per-
manently parted with possession” of &
phonorecord made under the license:

(i) In the case of phonorecords relin-
quished from possession for purposes
other than sale, at the time at which
the person or entity exercising the
compulsory license actually first parts
with possession;

(ii) In the case of phonorecords re-
linquished from possession for pur-
poses of sale: (A) 1 year from the date
on which that person or entity actual-
ly first parted with possession; or (B)
at the time when revenue from a sale
of the phonorecord is '‘recognized’ by
the person or entity exercising, the
compulsory license, whichever occurs
first. For these purposes a person or
entity exercising the compulsory li-
cense shall be considered to ‘‘recog-
nize" revenue from the sale of a
phonorecord when sales revenue
would be recognized in accordance
with generally accepted accounting
principles as expressed by the Ameri-
can Institute of Certified Public Ac-
countants or the Financial Accounting
Standards Board, whichever would
cause sales revenue to be recognized
first; and

(iii) In any case, the destruction of a.
phonorecord made under the compul-
sory license by the person or entity ex-
ercising the license before the person

ar entity is considered ta have “‘perma-
nently parted with possessian” of that
phonarecord under paragraphs ({) and
(i) of this §201.19(a)(4) shall not be
considered a “distribution.”

(8) The provisions of paragraph.
(a)(4)(i1) of this section are subject to.
the following qualification: In anyg
case where, within 3 years before the
phonorecord was relinquished from
possessian,. the person or entity exer-
cising the compulsory license has had
final judgment entered against it fot
failure to pay royaities for the repro-
duction of copyrighted music en phon-
orecords; or within such period has
been definitively found in any pro-
ceeding involving bankruptcy, insol-
vency, receivership, assignment for the-
benefit of creditors, or similar action,
ta have failed to pay such royalties,
that person or entity shall be conside
ered: ta have ‘‘permanently parted
witht passessior’” of & phonorecord
made under the licenge at the time at
which that person or entity actually
first parts with possession. For these
purposes the ‘‘person or entity exercis-
ing the compulsory license” shall:
mean:

(i) In the case of (any) corporatiorx,)
the corporation or any director, offi-
cer, or beneficial owner of twenty-five
percent (2§ percent) or more of the
outstanding securities of the corpora
tion;

(i) In all other cases, any entity or
individual owning a beneficial interest
of twenty-five percent (25 percent) or
more in the entity exercising the com-
pulsory license.

(b) Monthly Stuatements of Account
(1) Forms. The Copyright Office does
not provide printed forms for the use
of persons serving Monthly State-
ments of Account.

(2) Content. A monthly Statement of
Account shall be clearly and promi-
nently identified as a “Monthly State-
ment of Account Under Compulsory
License for Making and Distributing
Phonorecords,” and shall include a
clear statement of the following infor-
mation:

(1) The period (month ana year) cov-
ered by the statement;

(ii) The full legal name of the person
or entity exercising the compulsory -
cenise, together with all fictitious or
assumed names used by such person or
entity for the purpose of conducting
the business of making and. distribut-
ing phonorecords;

(iif> The full address, including a
specific number and street name or
rural route, of the place of business of
the person or entity exercising the
compulsory license. A post office box
or similar designation will not be suffi-
cient for this purpose, except where it
is the only address that can be used in
that geographic lacation;

(iv) The title or titles of the nondra-
matic musical work or works embodied
in phonorecords made under the com-
pulsory license and owned by the
copyright owner dbeing served with the
statement and the name of the author
or authors of such work or works if
known;

(v) For each nondramatic musical
work embodied in phonorecords made,
voluntartly relinquished from posses-
siorr, or ‘“wvaluntarily distributed,”
under the compulsory license, during
the month covered by the statement
and, owned by the same copyright
owner being served with the state-
ment:

(A) The mumber of phonorecords
made during the month covered by
the statement;

(B) The number of phonorecords
voluntarily relinquished from posses-
sion during the month covered by the
statement, regardless of when made;

() The number of phonorecords
“voluntarily distributed” during the
month covered By the statement, re-
gardless of when made, together with:
(i) The catalog number or numbers,
and label name or names, ugsed on such.
phonorecords; and (ii) the names of
the principal recording artist or group
engaged in rendering the perfor-
mances fixed on such phonorecords;
and

(D) The playing time of each such
nondramatic musical wors on the

phonorecords.
The information required: by para-
graphs (A), (B), and (€) of this

§201.19(b)(2)(v) shall be separately
stated and identified for each phono-
record configuration (for example,
single disk, long playing disk, car-
tridge, cassette, or reel-to-reel) made.

(vi) The total royalty payable for
the month. covered by the statement.
For these purposes, the applicable roy-
alty as specified irr section 115(¢c)(2) of
title 17 shall be payable for every
phonorecord ““voluntarily distributed"
during that period. In any case where
the person or entity exercising the
compulsory license falls within the
provisions of paragraph (a)35) of this
section, the statement shall also in-
clude a clear description of the action-
or proceeding involved, including the
date of the final judgment or defini-
tive finding described in that para-
graph.

(3) A “clear statement” of the infor-
mation required by paragraph (B)X2)
of this section requires a clearly intel.
ligible, legible, and unambiguous state-
ment in the Statement of Account
itself and without incorporation by
reference of facts or information con-
tained in other dacuments or records.

(4) Oath and Signature. (i) Each
Monthly Statement of Account shall
be accompanied by an affidavit under
the official seal of any officer author-



ized to administer oaths within the
United States, or a statement in ac-
cordance with section 1746 of title 28
of the United States Code, which shall
be signed by the person or entity exer-
cising the compulsory license. If that
person or entity is a corporation, the
signature shall be that of a duly au-
thorized officer of the corporation; if
that person or entity is a partnership,
the signature shall be that of a part-
ner. The signature shall be accompa-
nied by the printed or typewritten
name of the person signing the affida-
vit or statement, and by the date of
signature.

tii) The affidavit or statement re-
quired by paragraph (b)(4)(i) of this
section shall state that the person
signing the affidavit or statement has
examined the statement of account,
and that all statements of fact con-
tained therein are true, complete, and
correct to the best of that person’s
knowledge, information, and belief,
and are made in good faith.

(5) Service. (i) Each Monthly State-
ment of Account shall be served on
the copyright owner to whom or
which it is directed, together with the
total royalty for the month covered by
statement, by certified mail, or by reg-
1stered mail on or before the 20th day
of the immediately succeeding month.
It shall not be necessary to file a copy
of the statement in the Copyright
Office.

lii)(A) In any case where a Monthly
Statement of Account is sent by certi-
fied mail or registered mail and is re-
turned to the sender because the copy-
right owner is not located at that ad-
dress or has refused to accept delivery,
or in any case where an address for
the copyright owner is not known, the
Monthly Statement of Account, to-
gether with any evidence of mailing,
may be filed in the Licensing Division
of the Copyright Office. Any Monthly
Statement of Account submitted for
filing in the Copyright Office shall be
accompanied by a brief statement of
the reason why it was not served on
the copyright owner. A written ac-
knowledgment of receipt and filing
will be provided to the sender. (B) The
Copyright Office will not accept any
royalty fees submitted with Monthly
Statements of Account under this
§ 202.19(bX(5)(ii). (C) Neither the filing
of a Monthly Statement of Account in
the Copyright Office, nor the failure
to file such statement, shall have
effect other than that which may be
attributed to it by a court of compe-
tent jurisdiction. (D) No filing fee will
be required in the case ¢f Monthly
Statements of Account submitted to
the Copyright Oftice under this
§ 202.19(bx(5)(ij). Upon request and
payment of a fee of $4, a Certificate of
Filing will be provided to the sender.

(iil) A separate Monthly Statement
of Account shall be served for each
month during which a phonorecord or
phonorecords are made, voluntarily re-
linquished from possesston, or *‘volun-
tarily distributed” under the compul-
sory license. The Annual Statement of
Account identified in paragraph (c) of
this section does not replace any
Monthly Statement of Account.

(¢) Annual Statements of Account.
(1) Forms. The Copyright Office does
not provide printed forms for the use
of persons serving Annual Statements
of Account,

(2) Annual Period. An Annual State-
ment of Account shall cover the full
fiscal year of the person or entity ex-
ercising the compulsory license.

(3) Content. An Annual Statement
of Account shall be clearly and promi.
nently identified as an ‘‘Annual State-
ment of Account Under Compulsory
License for Making and Distributing
Phonorecords,” and shall include a
clear statement of the following infor-
mation:

(1) The fiscal year covered by the
statement,

(ii) The full legal name of the person
or entity exercising the compulsory li-
cense, together with all fictitious or
assumed names used by such person or
entity for the purpose of conducting
the business of making and distribut-
ing phonorecords;

(iii) A statement of the nature of the
business organization used by the
person or entity exercising the com-
pulsory license in connection with the
making and distribution of phonore-
cords (for example, a corporation, a
partnership, or an individual propri-
etorship); additionally:

(A) If the person or entity exercising
the compulsory license is a corpora-
tion registered with the Securities and
Exchange Commission under section
12 of the Securities and Exchange Act
of 1934, the statement shall so state.

(B) If the person or entity exercising
the compulsory license is a corpora-
tion that is not registered with the Se-
curities and Exchange Commission
under section 12 of the Securities and
Exchange Act of 1934, the statement
shall include a list of the names of the
corporation’'s directors and officers,
and the names of each beneficial
owner of twenty-five percent (25 per-
cent) or more of the outstanding secu-
rities of the corporation.

(C) In all other cases, the statement
shall include the names of any entity
or individual owning a beneficial inter-
est of twenty-five percent (25 percent)
or more in the entity exercising the
compulsory license. If a corporate
entity is named in response to this
paragraph (C), then: If that corpora-
tion is registered with the Securities
and Exchange Commission under sec-
tion 12 of the Securities and Exchange
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Act of 1934, the Statement shall so
state; if that corporation is not so reg-
isterede the Statement shall include a
list of the names of the corporation’s
directors and officers, and the names
of each beneficial owner of twenty-five
percent (25 percent) or more of the
outstanding securities of that corporsa-
tion. -

(ilv) The full address, including a
specfic number and street name or
rural route, or the place of business of
the person of entity exercising the
compulsory license. A post office box
or similar designation will not be suffi-
clent for this purpose except where it
is the only address that can be used in
that geographic location;

(v) The title or titles of all nondra-
matic musical works embodied in
phonorecords made under the compul-
sory license during the fiscal year cov-
ered by the statement and owned by
the copyright owner being served with
the statement, and the name of the
author or authors of such works if
known;

(vi) For each nondramatic musical
work embodied in phonorecords 'made
under the compulsory license and
owned by the copyright owner being
served with the statement:

(A) The number of such phonore-
cords made under the compulsory li-
cense through the end of the fiscal
year covered by the statement, includ-
ing any made during earlier years;

(B) The number of such phonore-
cords which have never been relin-
quished from possession of the person
or entity exercising the compulsory li-
cense through the end of the fiscal
year covered by the statement;

(C) The number of such phonore-
cords involuntarily relinquished from
possession (as through theft or fire) of
the person or entity exercising the
compulsory license during the fiscal
year covered by the statement and any
earlier years, together with a descrip-
tion of the facts of such involuntary
relinquishment;

(D) The number of such phonore-
cords voluntarily relinquished from
possession of the person or entity ex-
ercising the compulsory license for
purposes of sale during the fiscal year
covered by the statement, but not
“voluntarily distributed” by the end of
that year;

(E) The number of such phonore-
cords destroyed during the fiscal year
covered by the statement and any ear-
lier years, by the person or entity ex-
ercising the compulsory license, before
such phonorecords were ‘“voluntarily
distributed’; .

(F) The number of such phonore.
cords ‘‘voluntarily distributed” by the
person or entity exercising the com-
pulsory license during all years before
the fiscal year covered by the state-
ment;



(G) The number of such phonore-
cords “voluntarily distributed” by the
person or entity exercising the com-
pulsory license during the fiscal year
covered by the statement, together
with (1) the catalog number or num-
bers, and label name or names, used
on such phonorecords; and (2) the
names of the principal recording art-
ists or groups engaged in rendering
the performances fixed on such phon-
orecords;

(H) If the infarmation given under
paragraphs (A) through (Q) of this
§201.19¢cX3)vi) does not reconcile,
the statement shall also include a
clear and detailed explanation of the
difference. For these purposes, the in-
formation given under such para-
graphs shall be considered not to rec-
oncile if, after the number of phonore-
cords given under paragraphs (B), (C),
(D), (E), and (F) are added together
and that sum is deducted from the
number of phonorecords given under
paragraph (A), the result is different
from the amount given under para-
graph (G); and

(I) The playing time of each nondra-
matic musical work on such phonore-
cords.

The information required by para-
graphs (A) through (I) of this § 201.19
(eX3)xvi) shall be separately stated
and identified for each phonorecord
configuration (for example, single
disk, long playing disk, cartridge, cas-
sette, or reel-to-reel) made.

(vii) The total royalty payable for
the fiscal year covered by the state-
ment. For these purposes, the applica-
ble royalty as specified in section
115(cX(2) of title 17 shall be payable
for every phonorecord ‘voluntarily
distributed’ during the fiscal year cov-
ered by the statement. In any case
where the person or entity exercising
the compulsory license falls within the
provisions of paragraph (a)5) of this
section the statement shall also in-
clude a clear description of the action
or proceeding involved, including the
date of the final judgment or defini-
tive finding described in that para-
graph; and

(viil) The total sum paid, under
Monthly Statements of Account, by
the person or entity exercising the
compulsory license to the copyright
owner being served with the statement
during the fiscal year covered by the
statement.

(4) A “‘clear statement” of the infor-
mation required by parazraph (¢X3) of
this section has the meaning set forth
In paragraph (b)(3) of this section.

(8) Signature and Certification. (1)
Each Annual Statement of Account
shall be signed by the person or entity
exercising the compulsory license. If
that person or entity is a corporation,
the signature shall be that of a duly
authorized officer of the corporation;

it that person or entity is s partner-
ship, the signature shall be that of a
partner. The signature shall be accom-
panied by the printed or typewritten
name of the person or entity signing
the statement, and by the date of sig-
nature.

(1) (A) Each Annual Statement of
Account shall alio be certified by a li-
censed Certified Public Accountant,
Such certification shall consist of the
following statement:

We have examined the attached "Annual
Statement of Account Under Compulsory
License For Making and Distributing Phon-
orecords’” for the fiscal ycar ended (date) of
(name of person or entity exercising com-
pulsory license) applicable to phonorecords
embodying (title or titles of nondramatic
musical works embodied In phonorecords
made under the compulsory license) made
under the provisions of section 115 of title
17 of the United States Code and applicable
regulations of the United States Copyright
Office.~Our examination was made in ac-
cordance with generally accepted auditing
standards and accordingly, included such
tests of the accounting records and such
other auditing procedures as we considered
necessary in the circumstances.

In our opinion the Annual Statement of
Account referred to above presents fairly
the number of phonorecords embodying
each of the above-identified nondramatle
musical works made under compulsory l-
cense and voluntarily distributed by (name
of person or entity exercising compulsory Ui-
cense) during the fiscal year ending (date),
and the amount of royalties applicable
thereto under such compulsory license, on &
consistent basis and in accordance with the
above cited law and applicable regulations pub-
lished thereunder.

(City and State of Execution)

(Signature of Certified Public Accountant
or CPA Firm)

Certificate Number

Jurisdiction of Certificate

(Date of Opinion)

(B) The certificate shall be signed by
an individual, or in the name of a part-
nershlp or a professional corporation
with two or more shareholders. The
certificate number and jurisdiction are
not required if the certificate is signed
in the name of a partnership or a pro-
fessional corporation with two or more
shareholders.

(8) Service. (1) Each Annual State-
ment of Account shall be served on
the copyright owner to whom or
which it is directed by certified mail or
by registered mail on or before the
twentieth day of the third month fol-
lowing the end of the fiscal year cov-
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ered by the statement. It shall not be
necessary to file a copy of the state-
ment in the Copyright Office. An
Annual Statement of Account shall be
served for each fiscal year during
which at least one Monthly Statement.
of Account was required to have been
served under paragraph (bX38) of this
section.

(i1) In any case wheire the amount re-
quired to be stated in the Annual
Statement of Account under para-
graph (eX3Xvil) of this section is
greater than the amount stated in
that Statement under paragraph
(c)(3)vili) of this section, the differ-
ence between such amounts shall be
delivered to the copyright owner to-
gether with service of the Annual
Statement. The delivery of such sum
does not require the copyright owner
to eccept such sum, or to forego any
right, rellef, or remedy which may be
available under law.

1) (A) In any case where an Annual
Statement of Account is sent by certi-
fied malil or registered malil and is re-
turned to the sender because the copy-
right owner is not located at that ad-
dress or has refused to accept delivery,
or in any case where an address for
the copyright owner is not known, the
Annual Statement of Account, togeth-
er with any evidence of mailing, may
be filed in the Licensing Division of
the Copyright Office. Any Annual
Statement of Account submitted for
filing shall be accompanied by a brief
statement of the reason why it was
not served on the copyright owner. A
wis.ten acknowledgment of receipt
and filing will be provided to the
sender. (B) The Copyright Office will
not accept any royalty fees submitted
with Annual Statements of Account
under this §202.18(c)}6X{il). (C) Nei-
ther the filing of an Annual State-
ment of Account in the Copyright
Office, nor the failure to file such
statement, shall have any effect other
than that which may be attributed to
it by a court of competent jurisdiction.
(D) No tiling fee will be required in
the case of Annual Statements of Ac-
count submitted to the Copyright
Office under this §202.19(cX8X)iii).
Upon request and payment of a fee of
$4, a Certificate of Filing will be pro-
vided to the sender.

(d) Records. All persons or entities
exercising the compulsory license
shall, for a period of at least 3 years
from the date of service of an Annual
Statement of Account, keep and retain
in their possession all records and doc-
uments necessary and appropriate to
support fully the information set
forth in such Statement and in
Monthly Statements served during the
fiscal year covered by such Statement.

(17 U.8.C. 118; 703; 708.)
{FR Doc. 78-27458 Filed 9-27-78; 8:45 am]
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