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The committee met, pursuant to call, at 10:18 a.m., in Room 

2141, Rayburn House Office Building, Hon. John Conyers 

[chairman of the committee] presiding. 
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     Present:  Representatives Conyers, Berman, Boucher, 

Nadler, Scott, Watt, Lofgren, Jackson Lee, Waters, Cohen, 

Johnson, Pierluisi, Quigley, Chu, Deutch, Baldwin, Gonzalez, 

Weiner, Schiff, Sanchez, Maffei, Polis, Smith, Sensenbrenner, 

Coble, Gallegly, Goodlatte, Lungren, Issa, Forbes, King, 

Franks, Gohmert, Jordan, Poe, Chaffetz, Rooney, and Harper. 

 

 

     Staff present:  Perry Apelbaum, Staff Director/Chief 

Counsel; Ted Kalo, General Counsel/Deputy Staff Director; 

George Slover, Legislative Counsel/Parliamentarian; Sean 

McLaughlin, Minority Chief of Staff/General Counsel; Karas 

Pattison, Minority Professional Staff Member; and Anita L. 

Johnson, Clerk.
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     Chairman Conyers.  [Presiding.]  Good morning.  The 

committee will come to order.  Welcome everyone.  The clerk 

will call the roll to see if we have a quorum. 
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     The Clerk.  Mr. Conyers? 

     Chairman Conyers.  Present. 

     The Clerk.  Mr. Berman? 

     [No response.] 

     Mr. Boucher? 

     [No response.] 

     Mr. Nadler? 

     [No response.] 

     Mr. Scott? 

     [No response.] 

     Mr. Watt? 

     [No response.] 

     Ms. Lofgren? 

     [No response.] 

     Ms. Jackson Lee? 

     [No response.] 

     Ms. Waters? 

     [No response.] 

     Mr. Delahunt? 

     [No response.] 

     Mr. Cohen? 

     [No response.] 
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     Mr. Johnson? 62 
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     [No response.] 

     Mr. Pierluisi? 

     [No response.] 

     Mr. Quigley: 

     Mr. Quigley.  Present. 

     The Clerk.  Ms. Chu? 

     Ms. Chu.  Here. 

     The Clerk.  Mr. Deutch? 

     [No response.] 

     Mr. Gutierrez? 

     [No response.] 

     Ms. Baldwin? 

     [No response.] 

     Mr. Gonzalez? 

     [No response.] 

     Mr. Weiner? 

     [No response.] 

     Mr. Schiff? 

     [No response.] 

     Ms. Sanchez? 

     Present. 

     The Clerk.  Mr. Maffei? 

     [No response.] 

     Mr. Polis? 
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     [No response.] 87 
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     Mr. Smith? 

     Mr. Smith.  Present. 

     The Clerk.  Mr. Sensenbrenner? 

     Mr. Sensenbrenner.  Here. 

     The Clerk.  Mr. Coble? 

     Mr. Gallegly? 

     [No response.] 

     Mr. Goodlatte? 

     [No response.] 

     Mr. Lungren? 

     [No response.] 

     Mr. Issa? 

     [No response.] 

     Mr. Forbes? 

     [No response.] 

     Mr. King? 

     [No response.] 

     Mr. Franks? 

     Mr. Franks.  Here. 

     The Clerk.  Mr. Gohmert? 

     Mr. Jordan? 

     [No response.] 

     Mr. Poe? 

     [No response.] 
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     Mr. Chaffetz? 112 

113 

114 

115 
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119 

120 
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129 

130 

131 

132 

133 

134 

135 

136 

     Mr. Chaffetz.  Present. 

     The Clerk.  Mr. Chaffetz present. 

     Mr. Rooney? 

     Mr. Rooney.  Present. 

     The Clerk.  Mr. Rooney present. 

     Mr. Harper? 

     [No response.] 

     Mr. Smith? 

     Mr. Smith? 

     Mr. Smith.  Present. 

     The Clerk.  Mr. Smith present. 

     Mr. Nadler? 

     Mr. Nadler.  Present. 

     The Clerk.  Mr. Nadler present. 

     Mr. Maffei? 

     Mr. Maffei.  Aye.  Here. 

     The Clerk.  Mr. Maffei here. 

     Ms. Baldwin? 

     Ms. Baldwin.  Here. 

     The Clerk.  Mr. Chairman, 15 members responded to the 

quorum call. 

     Chairman Conyers.  So we have a working quorum, and 

pursuant to notice I call up H.R. 5503 and ask the clerk to 

report the bill. 
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     The Clerk.  "H.R. 5503, a bill to revise laws regarding 

liability in certain civil actions arising from maritime 

incidents and for other purposes."  
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140 

141 

     [The bill follows:] 

********** INSERT ***********
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     Chairman Conyers.  Without objection, the bill is 

considered as read and open for amendment at any point.  

Members of the committee we are here today to deal with the 

April 20th explosion on the Deepwater Horizon oil drilling 

platform that resulted in the death of 11 men and injury to 

more than 17 others in addition to leading to the most 

massive environmental disaster in the history of the nation. 
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     There was poisoning widespread swaths of the Gulf of 

Mexico killing wildlife, ruining wetlands, wreaking economic 

havoc in the Gulf of Mexico.  The disaster not only 

highlighted gaps in our ability to engage and regulate 

deepwater drilling, but also major legal loopholes in the 

applicable statues. 

     And so we focus today on those legal liability issues 

within the committee's jurisdiction.  We have found that the 

current state of the law regarding these liability issues is 

outdated, is unfair and operates against our nation's 

interest. 

     The three key laws in effect all date from the mid-

1800s, the Death on the High Seas Act, the Jones Act and the 

Limitation on Liability Act.  So the bill before us responds 

to these unfair laws and offers justice to current and future 

victims of oil and shipping accidents. 

     It amends the Death on the High Seas Act and Jones Act 

to permit non-pecuniary damages.  It repeals the Limitation 
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on Liability Act.  It makes a very narrow change to the Class 

Action Fairness Act to allow attorneys general to bring 

remedial actions in their own state courts. 
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     It limits the ability of parties responsible for oil and 

similar spills to prevent their employees from speaking to 

the media.  It prevents parties responsible for oil spills 

from using bankruptcy courts as a subterfuge to leave victims 

without adequate legal recourse. 

     And it provides that these changes will apply to pending 

and future cases, consistent with previous liability law 

changes enacted by Congress. 

     I now would like to recognize my friend, Lamar Smith, 

the ranking member for his opening comments. 

     Mr. Smith.  Thank you, Mr. Chairman.  Mr. Chairman, 

although I believe this legislation is well-intended, I have 

concerns about H.R. 5503 in its current form.  It is 

important that BP and other responsible parties pay all costs 

associated with the oil spill and that they be held fully 

accountable. 

     However, H.R. 5503 is overly broad and will have 

unintended consequences that reach well beyond the Gulf Coast 

disaster.  It is incredible that the sweeping changes this 

bill makes are being proposed without the benefit of even one 

legislative hearing on any of the bill's provisions. 

     For example, H.R. 5503 makes several changes to 
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longstanding U.S. maritime liability laws.  These changes 

virtually rewrite U.S. maritime liability law, and in some 

instances make it out of step with the laws of nearly every 

other maritime nation. 
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     The most problematic change is the repeal of the 

Shipowner's Limitation of Liability Act.  Maritime accidents 

usually involve numerous parties with competing claims, loss 

of life or personal injury in multiple jurisdictions in which 

claims may be filed. 

     The Limitation of Liability Act addresses these problems 

by allowing for consolidation of all claims arising out of a 

maritime accident in one federal forum.  It also creates a 

fund to pay personal injury and death claims over and above 

the act's general liability limit. 

     Despite the act's importance, Section Four of this bill 

repeals the act without adopting any replacement legislation 

to fill the void.  Repeal of the act introduces uncertainty, 

and in many cases may result in inadequate compensation to 

personal injury and wrongful death claimants. 

     Repeal of the act also eliminates from U.S. law the 

globally recognized principle that vessel owner liability 

should be limited.  This principle is so widely accepted that 

it has been adopted in an international convention that 52 of 

some of the world's largest maritime nations have signed. 

     Other sections of this law are also questionable.  
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Section Three allows for recovery of non-economic damages and 

wrongful death actions under the Jones Act.  While this may 

seem like a fair result, it actually creates inequities 

because the Jones Act is an analog to land-based Worker's 

Compensation statutes, which do not apply at sea. 
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     Worker's Compensation generally does not allow for the 

recovery of non-economic damages.  Without having held a 

legislative hearing to understand the full impact of this 

change on injured workers, employers, shippers and consumers, 

we should not rush this provision through today. 

     These extensive changes to U.S. maritime liability law, 

which apply well beyond oil spills, threaten to increase 

dramatically the cost of shipping goods, an increase that 

will be borne by all American consumers. 

     Additionally, the legislation unnecessarily amends the 

Class Action Fairness Act.  The effect of this will be to 

open up the possibility of enterprising trial lawyers gaming 

the system and circumventing federal law to keep class 

actions out of federal court. 

     Finally, by giving Oil Pollution Act claimants veto 

power over bankruptcy asset sales of companies with OPA 

liability, Section Seven of the bill effectively gives these 

claimants control of the bankruptcy process. 

     However, giving OPA claimants this veto power seriously 

curtails the rights of other bankruptcy claimants, including 
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the secured creditors, pension funds, other tort victims and 

state and local governments. 
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     Because this bill applies retroactively, there is no 

reason to push this bill through committee today without 

having conducted a single legislative hearing on its sweeping 

changes.  A hearing would have addressed the questionable 

parts of the legislation. 

     As we amend the law to ensure that BP is held 

accountable, we should avoid harming the national interests 

at the same time. 

     Thank you, Mr. Chairman, and I yield back. 

     Chairman Conyers.  Does any member of the committee have 

a brief opening comment that they would like us to know 

about? 

     Mr. Smith.  Let us go quick. 

     Ms. Jackson Lee.  Mr. Chairman? 

     Chairman Conyers.  Ms. Sheila Jackson Lee? 

     Ms. Jackson Lee.  Mr. Chairman, I want to thank you for 

your leadership on this very crucial and important issue that 

is a quick response to the horrific tragedy of 11 lives lost 

in the Gulf on the Deepwater Horizon. 

     And the families that we both had an opportunity to 

visit with and talk with on the enormous impact that some of 

the laws that you are presently correcting are having on 

their ability to in essence not recover their lost ones, but 
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to be able to provide for their remaining family members. 267 
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     I have been to the Gulf twice and expect to go back.  I 

live in the Gulf region and know that the pain is very, very 

difficult.  The fear of bankruptcy of BP, the fear of the 

claim system not working, all of these issues are discussed 

in the underlying bill. 

     I am delighted that some of the aspects of our concerns 

have been addressed in the manager's amendment, and I look 

forward to addressing concerns that impact our area that may 

be unique. 

     The cruise industry, the issues concerning small 

independent energy companies, all of that has to be of 

concern as we look at this particular incident so that it 

does not happen again, and we create a legal framework to 

address the questions that have been raised by the tragedy of 

BP. 

     In final, in our meeting yesterday with the U.S. Coast 

Guard, they indicated that they are able to capture about 

23,000 barrels a day, but as has been reported, it may be 

upwards of 100,000 barrels a day.  This is going to be—that 

is spilling off into the Gulf. 

     This is going to be a long haul.  And I believe the 

balance of working together with our respective committees, 

working with the Judiciary Committee, understanding the 

economic needs of the Gulf, understanding the loss of these 
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very dear souls and the difficulty of their families will be 

the best route for all of us to move forward to address this 

in the right kind of legislative manner. 
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     I thank you, Mr. Chairman and I thank you for the 

discussion we will have on some of the amendments or thoughts 

that I have going forward.  I yield back. 

     Mr. Smith.  Mr. Poe would like to speak.  Mr. Poe of 

Texas? 

     Chairman Conyers.  Judge Poe of Texas. 

     Mr. Poe.  Thank you, Mr. Chairman.  H.R. 5503 has been 

rushed through the committee process following the explosion 

of the Deepwater Horizon.  Since this horrible accident, the 

committee has held one general oversight hearing on liability 

related to the Gulf oil spill, and most of these issues 

included in H.R. 5503 were not even discussed. 

     The unintended consequences of this legislation could be 

widespread.  Among other things, H.R. 5503 repeals limitation 

on Liability Act, which is the fundamental change and a 

fundamental change in U.S. maritime law.  This change would 

end the longstanding practice in the U.S. that all maritime 

claims be determined in one federal forum. 

     It also ends the limitation on U.S. vessels owners' 

liability, a limitation, which in its place is virtually done 

in every other country in their maritime industry.  The loss 

of this limitation will handicap U.S. mariners.  H.R. 5503 
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would cause insurance rates to spin out of control damaging 

American maritime industry, putting thousands of jobs in 

jeopardy. 
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     In other words, the insurance rates will be so high 

these companies cannot afford insurance.  They won't have 

insurance, and they will be out of business.  That is the 

consequence and maybe unintended consequence of this 

legislation. 

     Just as the offshore drilling moratorium was hastily 

enacted by the administration, a ruling by a federal judge 

declared that to be illegal yesterday, this bill is being 

rushed through the committee process. 

     The committee needs to act prudently, and analyze 

important issues and not rush a bill to the floor, which 

could have widespread unintended consequences and make 

another disaster in the Gulf of Mexico.  I yield back. 

     Chairman Conyers.  Mike Quigley, Illinois? 

     Mr. Quigley.  Thank you, Mr. Chairman.  The opposition 

to this bill, and I am assuming the rest of the bills that 

are up today, assumes that the Deepwater Horizon was an 

isolated incident that could never happen again. 

     Anyone who imagines that all the rigs that are out there 

are safe and that this could never happen again, aren't 

dealing with reality and that spills have taken place before 

in Alaska and other places. 
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     They take place on virtually a daily basis.  And that 

the serious problem with this legislation is the fact that, 

unfortunately, it is reactive and that it should have taken 

place some time ago to address these possibilities. 
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     We were living on borrowed time before.  To imagine that 

something like this won't happen again is fanciful.  And I 

welcome what we do here today, and hope that we can remedy 

the problems in the future. 

     Chairman Conyers.  The chair notes that Mrs. Courtney 

Kemp, wife of Roy Wyatt Kemp, is in the committee room 

sitting in the front row.  Mrs. Shelley Anderson, wife of 

Jason Anderson is here with us today, as is attorney Keith 

Jones, the father of Gordon Jones.  We welcome all of you 

back to the committee hearing. 

     And the chair recognizes Mel Watt of North Carolina. 

     Mr. Watt.  Mr. Chairman, I have an amendment at the 

desk. 

     Chairman Conyers.  Well, wait a minute.  You are in it—I 

thought you wanted to get your 2 cents worth in before we 

started. 

     Mr. Watt.  I just want to get started. 

     [Laughter.] 

     Chairman Conyers.  Well, there maybe someone else with 2 

cents and that—but seeing—well, wait a minute.  There is one. 

     Mr. Maffei? 
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     Mr. Maffei.  Yes, Mr. Chairman, thank you.  I have 2 

cents and just 2 cents.  But I do support this bill.  I am 

concerned about some unintended consequences, but that is why 

we are here.  That is why we have an amendment process and if 

an amendment needs to be offered. 
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     But it does seem to me there is some intended 

consequences of this legislation and that is to make sure 

that the costs of offshore drilling actually reflect the 

costs and risks of offshore drilling.  And I think that is an 

extraordinarily important thing. 

     And of course, the urgency of this is not something that 

we decided.  It is something that happened because of this 

emergency in the Gulf.  And so I would actually ask unanimous 

consent that I become a co-sponsor of a H.R. 5503. 

     Chairman Conyers.  Without objection. 

     Mr. Maffei.  Thank you, Mr. Chairman. 

     Chairman Conyers.  The chair has a manager's amendment 

at the desk that I would like to report before we recognize 

Mel Watt for his amendment.  The clerk will report. 

     The Clerk.  "Amendment to H.R. 5503 offered by Mr. 

Conyers of Michigan and Ms. Jackson Lee of Texas.  Page Two, 

line eight insert and after the semicolon.  Page Two, strike 

lines nine through 11.  Page Two, line 12 strike D and insert 

C.  Beginning on Page Two, strike line"— 

     [The amendment by Chairman Conyers and Ms. Jackson Lee 
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follows:] 392 

393 ********** COMMITTEE INSERT ***********
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     Chairman Conyers.  I ask unanimous consent the amendment 

be considered as read, and let me explain this as an 

uncomplicated amendment here.  First the amendment clarifies 

that the personal representative of the state can file an 

action under the Death on the High Seas Act. 
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     And the Death on the High Seas Act is also amended so 

that state law will provide which members of the family of 

the deceased may bring a case to recover compensation for the 

loss of their loved one. 

     Secondly, the amendment removes an exception in the 

Jones Act for oil companies, which has restricted the ability 

of foreign workers and their families to recover for injury 

or death in the United States' courts. 

     That provision currently hurts Americans working in the 

oil and gas industry since it provides an incentive for oil 

companies to hire foreign workers to limit their legal 

liability. 

     Thirdly, the amendment makes a conforming change so that 

the definition of a mass action will be amended along with 

the definition of a class action so that cases brought on 

behalf of a state can remain in state courts, which have 

sometimes more expertise with state law. 

     And finally the amendment makes a number of 

clarifications to the bankruptcy changes in the bill to 

better ensure that those responsible for oil spills can't use 
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the bankruptcy code to avoid their responsibility to the 

victims of the spill. 
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     And with that explanation I turn to Lamar Smith. 

     Mr. Smith.  Thank you, Mr. Chairman.  This manager's 

amendment makes largely technical corrections to the 

underlying bill.  Unfortunately in doing so, it avoids the 

opportunity to refocus this bill directly on oil spill 

liability in general and on the liability of those 

responsible for the Gulf Coast oil spill in particular. 

     Additionally, in several places the manager's amendment 

makes this bill's consequences for others, who not only have 

nothing to do with this oil spill, but are not even involved 

in the oil industry, more severe. 

     As I mentioned earlier, I believe the intent of this 

bill is good.  It is important that all those responsible for 

the Gulf oil spill and any future oil spills are held fully 

accountable.  But the underlying bill and the manager's 

amendment go well beyond this intent. 

     This committee should focus on considering legislation 

that is needed to ensure that BP and future oil spillers are 

held responsible for their negligence rather than on 

legislation that negatively affects the entire U.S. maritime 

industry and other uninvolved third parties. 

     Regrettably, the manager's amendment makes things worse 

and actually makes the unintended consequences of the bill 
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more regrettable.  So Mr. Chairman, I have to oppose the 

manager's amendment and yield back. 
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468 

     Chairman Conyers.  All in favor of the manager's 

amendment, signify by saying "aye." 

     [A chorus of ayes.] 

     Chairman Conyers.  Aye. 

     All opposed, signify by saying "no." 

     [A chorus of noes.] 

     Chairman Conyers.  The ayes have it, and the manager's 

amendment is agreed to. 

     And we now turn to Mel Watt. 

     We turn to Mr. Smith. 

     Mr. Smith.  Mr. Chairman, I have an amendment at the 

desk. 

     Chairman Conyers.  You have an amendment yet? 

     Mr. Smith.  Yes, I said I had an amendment at the desk. 

     Chairman Conyers.  Oh, the clerk will report the 

amendment. 

     The Clerk.  "Amendment to H.R. 5503 offered by Mr. 

Smith.  Add at the end the following:  Section ———.  

Limitation on application of act to claims arising out of oil 

spills.  This act and the amendments made by this act shall 

not apply to any claim other than a claim arising out an oil 

spill."  

     [The amendment by Mr. Smith follows:] 
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********** INSERT ***********469 
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     Chairman Conyers.  Mr. Smith? 470 
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494 

     Mr. Smith.  Mr. Chairman, this amendment is very simple, 

straightforward and easy to support.  It is of great 

importance if the true intent of this bill is to hold those 

responsible for the Gulf oil spill and future oil spills 

fully accountable. 

     The amendment adds to the end of the bill a very short 

section that simply states, "This act and the amendments made 

by this act shall not apply to any claim other than a claim 

arising out of an oil spill." 

     If the bill is intended to address the Gulf oil spill 

then the committee should accept this amendment to make its 

purpose clear.  If, on the other hand, this bill is intended 

to make major changes in U.S. maritime and class action law 

apart from this oil spill, there is no reason to rush this 

bill through committee today without holding even one 

legislative hearing on the bill's provisions. 

     All of us want to hold BP fully accountable for all the 

damage it has done in the Gulf and surrounding coastal areas.  

Neither BP nor any company that in the future creates an oil 

pollution disaster should be let off the hook. 

     This amendment ensures that BP and those responsible for 

future oil spills are held fully accountable, while at the 

same time restricting the unintended consequences of this 

spill.  I hope we will adopt this amendment, Mr. Chairman, 
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and I will yield back.  Does that sound reasonable? 495 
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     Chairman Conyers.  It sounds reasonable, yes, but there 

is a problem here, Brother Smith, and here is what it is.  

What this amendment does is narrow the bill to only cases of 

oil spills, and I think that is the wrong approach. 

     We are taking a wider view in our major bill.  And our 

examination into the Gulf oil spill disaster has exposed 

deficiencies in maritime liability law and that is what we 

are trying to correct here today. 

     This isn't just about BP's oil spill.  That is just the 

tip of the iceberg.  We don't know how many more are waiting 

to happen, but there is a problem with the law, as I have 

indicated in my opening statement.  It is important that we 

realize this.  We have got three laws here that are so out of 

date, well, they are ancient. 

     What we want to do here today—and you can hold as many 

hearings as you want to get to the bottom of this—but we want 

to permit non-pecuniary damages on the High Seas Act and the 

Jones Act that are not allowed now.  I don't know how many 

discussions and witnesses we want to bring forward on that. 

     We want to repeal the Limitation on Liability Act.  That 

goes beyond the spill.  We want to make a change in the Class 

Action Fairness Act to allow attorney generals in the states 

to bring their own remedial actions in state courts. 

     So it is not just a matter of looking with a very narrow 
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blinder on what happened here on April the 20th.  It goes 

beyond that and that is why, notwithstanding the good 

intentions of this amendment it is way too small for the 

scope of the problem before me and I am unable to support you 

in this request. 
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     All in favor of the Smith amendment, indicate by saying 

"aye." 

     [A chorus of ayes.] 

     Chairman Conyers.  All opposed to the Smith amendment, 

indicate by saying "no." 

     [A chorus of noes.] 

     Mr. Smith.  Could we get a recorded vote, Mr. Chairman? 

     Chairman Conyers.  A recorded vote is requested.  The 

clerk will call the roll. 

     The Clerk.  Mr. Conyers? 

     Chairman Conyers.  No. 

     The Clerk.  Mr. Conyers votes no. 

     The Clerk.  Mr. Berman? 

     [No response.] 

     Mr. Boucher? 

     [No response.] 

     Mr. Nadler? 

     [No response.] 

     Mr. Scott? 

     Mr. Scott.  No. 
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     The Clerk.  Mr. Scott votes no. 545 
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     Mr. Watt? 

     Mr. Watt.  No. 

     The Clerk.  Mr. Watt votes no. 

     Ms. Lofgren? 

     Ms. Lofgren.  No. 

     The Clerk.  Ms. Lofgren votes no. 

     Ms. Jackson Lee? 

     Ms. Jackson Lee.  No. 

     The Clerk.  Ms. Jackson Lee votes no. 

     Ms. Waters? 

     [No response.] 

     Mr. Delahunt? 

     [No response.] 

     Mr. Cohen? 

     Mr. Cohen.  No. 

     The Clerk.  Mr. Cohen votes no. 

     Mr. Johnson? 

     Mr. Johnson.  No. 

     The Clerk.  Mr. Johnson votes no. 

     Mr. Pierluisi? 

     Mr. Pierluisi.  No. 

     The Clerk.  Mr. Pierluisi votes no. 

     Mr. Quigley? 

     Mr. Quigley.  No. 
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     The Clerk.  Mr. Quigley votes no. 570 
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     Ms. Chu? 

     Ms. Chu.  No. 

     The Clerk.  Ms. Chu votes no. 

     Mr. Deutch? 

     Mr. Deutch.  No. 

     The Clerk.  Mr. Deutch votes no. 

     Mr. Gutierrez? 

     [No response.] 

     Ms. Baldwin? 

     Ms. Baldwin.  no. 

     The Clerk.  Ms. Baldwin votes no. 

     Mr. Gonzalez? 

     Mr. Gonzalez.  No. 

     The Clerk.  Mr. Gonzalez votes no. 

     Mr. Weiner? 

     [No response.] 

     Mr. Schiff? 

     Mr. Schiff.  No. 

     The Clerk.  Mr. Schiff votes no. 

     Ms. Sanchez? 

     Ms. Sanchez.  No. 

     The Clerk.  Ms. Sanchez votes no. 

     Mr. Maffei? 

     Mr. Maffei.  No. 
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     The Clerk.  Mr. Maffei votes no. 595 
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     Mr. Polis? 

     [No response.] 

     The Clerk.  Mr. Smith? 

     Mr. Smith.  Aye. 

     The Clerk.  Mr. Smith votes aye. 

     Mr. Goodlatte? 

     Mr. Goodlatte.  Aye. 

     The Clerk.  Mr. Goodlatte votes aye. 

     Mr. Sensenbrenner? 

     Mr. Sensenbrenner.  Aye. 

     The Clerk.  Mr. Sensenbrenner votes aye. 

     Mr. Coble? 

     Mr. Coble.  Aye. 

     The Clerk.  Mr. Coble votes aye. 

     Mr. Gallegly? 

     Mr. Gallegly.  Aye. 

     The Clerk.  Mr. Gallegly votes aye. 

     Mr. Lungren? 

     [No response.] 

     Mr. Issa? 

     [No response.] 

     Mr. Forbes? 

     Mr. Forbes.  Aye. 

     The Clerk.  Mr. Forbes votes aye. 
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     Mr. King? 620 
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     Mr. King.  Aye. 

     The Clerk.  Mr. King votes aye. 

     Mr. Franks? 

     Mr. Franks.  Aye. 

     The Clerk.  Mr. Franks votes aye. 

     Mr. Gohmert? 

     [No response.] 

     Mr. Jordan? 

     Mr. Jordan.  Yes. 

     The Clerk.  Mr. Jordan votes yes. 

     Mr. Poe? 

     Mr. Poe.  Aye. 

     The Clerk.  Mr. Poe votes aye. 

     Mr. Chaffetz? 

     Mr. Chaffetz.  Aye. 

     The Clerk.  Mr. Chaffetz votes aye. 

     Mr. Rooney? 

     Mr. Rooney.  Yes. 

     The Clerk.  Mr. Rooney votes yes. 

     Mr. Harper? 

     Mr. Harper.  Aye. 

     Mr. Harper votes aye. 

     Chairman Conyers.  Mr. Weiner? 

     The Clerk.  Mr. Weiner is not recorded. 
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     Mr. Weiner.  I pass. 645 
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     The Clerk.  Mr. Weiner passes. 

     Chairman Conyers.  Mr. Nadler? 

     Mr. Nadler.  No. 

     The Clerk.  Mr. Nadler votes no. 

     Chairman Conyers.  Chairman Berman? 

     Mr. Berman.  No. 

     The Clerk.  Mr. Berman votes no. 

     Chairman Conyers.  Mr. Weiner? 

     Mr. Weiner.  No. 

     The Clerk.  Mr. Weiner votes no. 

     Chairman Conyers.  The clerk— 

     Mr. Issa.  Mr. Chairman? 

     Chairman Conyers.  Oh, Darrell Issa? 

     The Clerk.  Mr. Issa is not recorded. 

     Mr. Issa.  I vote yes. 

     The Clerk.  Mr. Issa votes yes. 

     Chairman Conyers.  The clerk will report. 

     The Clerk.  Mr. Chairman, 14 members voted aye and 19 

members voted nay. 

     Chairman Conyers.  Amendment unsuccessful. 

     The chair recognizes the gentleman from North Carolina, 

Mel Watt. 

     Mr. Watt.  Mr. Chairman I have an amendment at the desk. 

     Chairman Conyers.  The clerk will report the amendment. 
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     The Clerk.  "Amendment to H.R. 5503 offered by Mr. Watt 

of North Carolina, page"— 
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     [The amendment by Mr. Watt follows:] 

********** INSERT ***********
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     Mr. Watt.  I ask unanimous consent the amendment be 

considered as read. 
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     Chairman Conyers.  The gentleman is recognized. 

     Mr. Watt.  Thank you, Mr. Chairman.  Mr. Chairman, I 

can't imagine that there is anybody in this audience, in the 

United States, possibly in the world, who doesn't feel 

absolute disdain for the situation that we are in at this 

moment with the oil spill and probably have personalized that 

to be absolute disdain for BP because they are the 

intermediary that is responsible for the oil spill. 

     And while I have some reluctance to offer this amendment 

because some people may say that it represents an attempt to 

protect BP or show some respect for BP, I want to emphasize 

that that is not the case.  What I am showing respect for is, 

I believe, the rule of law and the sanctity of contracts that 

exist. 

     So the effect of the amendment would be to strike the 

retroactive application of this law to pending cases and to 

make it apply only prospectively. 

     I support, and the reason I voted against Mr. Smith's 

amendment, I support all of the positive aspects of the bill.  

As we go forward, we need to restructure this whole thing, 

and put a whole new set of rules around it. 

     But I think we in the Judiciary Committee in particular 

must not lose sight of our constitutional and rule of law 
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considerations and I think that making this law have 

retroactive application, would violate both of those 

principles. 
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     There is no need for me to elaborate on that statement 

any further.  I think it is a simple amendment and members of 

the committee, obviously, will go wherever they feel like 

they have to go on the amendment. 

     But I don't think we in the Judiciary Committee should 

be making laws that have retroactive effect or abrogate 

existing contracts, and that is the position I have taken in 

a number of different cases. 

     And despite my disdain for where we are and for BP, I 

think there are some considerations that are more important 

in the bigger picture.  And one of those is the 

constitutionality and one of those is the rule of law.  I 

yield back, Mr. Chairman. 

     Chairman Conyers.  Well, this is an interesting 

situation.  We have been voting retroactive law since before 

you came to Congress, Brother Watt, and we aren't going to 

stop now because of some interpretation you brought forward, 

since you voted for retroactivity yourself. 

     And I hope you ask me what cases so I can call Lamar.  

Who else seeks recognition? 

     Mr. Watt.  If the gentleman is yielding to me— 

     Chairman Conyers.  Sure I will yield. 
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     Mr. Watt.  I will ask that question.  I think you were 

going to answer it anyway. 
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     Chairman Conyers.  No, I wasn't going to answer it. 

     Mr. Watt.  Okay.  Well you can.  I will ask the 

question.  That will give you the entre to answer it. 

     Chairman Conyers.  Yes, what about the 9/11 Bill? 

     Mr. Watt.  The 9/11 Bill set up a new fund that was 

going forward. 

     Chairman Conyers.  It wasn't retroactive? 

     Mr. Watt.  It had no retroactive applications. 

     Chairman Conyers.  Okay, what about Lilly Ledbetter? 

     Mr. Watt.  It had no retroactive application to Ms. 

Ledbetter. 

     Chairman Conyers.  That was not retroactive?  What about 

the 9/11— 

     Mr. Watt.  Did she go back and win her lawsuit? 

     Chairman Conyers.  It applied to other pending cases.  

Anybody? 

     Okay, Lamar Smith. 

     Mr. Smith.  Thank you, Mr. Chairman.  Mr. Chairman, I am 

actually going to be easier on Mr. Watt because I do 

appreciate his wanting to respect the sanctity of contracts, 

as he put it, and the rule of law. 

     But I would point out to the gentleman from North 

Carolina that if he is worried about a new set of rules, as I 
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think he has a right to be, he ought to be concerned about 

the underlying bill because of the new set of rules that 

provides for the maritime industry, which is perhaps far 

greater.  So that is another reason to take a look at the 

underlying bill. 
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     The effect of this amendment, Mr. Chairman, as I 

understand it, is to prevent current BP claims from being 

covered under this bill.  And so I have more concern about 

those claims being able to be addressed than I do about the 

retroactivity, so I will oppose this amendment. 

     Chairman Conyers.  Mr. Chairman of the Constitution 

Committee, Jerry Nadler. 

     Mr. Nadler.  Thank you, Mr. Chairman.  I oppose the 

amendment.  First of all, I think we ought to clarify it.  We 

are not talking about retroactive legislation here.  We are 

talking about legislation for pending cases. 

     Now, Lilly Ledbetter was not retroactive, but it did 

affect pending cases.  Lilly Ledbetter herself, her case was 

over by the time we passed the bill, so it didn't affect her.  

But it affected all pending cases on the date the bill was 

passed. 

     We often apply laws to pending litigations, the Lilly 

Ledbetter Fair Pay Act, Protection of Lawful Commerce in Arms 

Act.  The Superfund Laws of 1980 on cleaning up hazardous 

waste applied to pending cases and was specifically found 
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constitutional by the Supreme Court in the case of Eastern 

Enterprises v. Apfel in 1998. 
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     There are a number of other Supreme Court cases that I 

can cite, but I won't bother.  This is certainly not nearly 

unprecedented.  We often apply laws to pending cases. 

     Second of all, I don't see any issue of abrogation of 

contract here.  We are not abrogating a contract.  We are 

changing a law.  There was no contract that said their 

liability was limited. 

     First of all, under the Constitution, the federal 

government, unlike the states, can abrogate contracts.  The 

states cannot.  The federal government can, but we are not 

even talking about that here.  We are talking about changing 

the law. 

     Now, if they relied on the law we are changing it—we do 

that often enough.  I think in terms of the equities to the 

American taxpayer and to all the people in the Gulf, we ought 

to make this affect all pending cases.  And I therefore see 

no constitutional or equitable problem with it, and I 

therefore urge defeat of the amendment. 

     Chairman Conyers.  Steve King? 

     Mr. King.  Thank you, Mr. Chairman.  I rise in defense 

of the gentleman from North Carolina whom I think is very 

deserving of it.  I just thumbed through this Constitution 

Article 1 Section 9, and it says no bill of attainder or ex 
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post facto law shall be passed. 799 
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     I think when I read this language here of Mr. Watt's 

amendment, it says exactly that to me, that this will not be 

an ex post facto law.  That it doesn't apply to cases pending 

or after such date of the enactment this piece of 

legislation. 

     Mr. Nadler.  Would the— 

     Mr. King.  I think that that would be a normal 

clarification that is implicit in what we do.  But in this 

case we are explicitly addressing a subject matter that would 

turn it into an ex post facto law should we not have Mr. 

Watt's amendment.  And I just want to make that point into 

the record and yield back at this time. 

     Mr. Nadler.  Would the gentleman yield?  Would the 

gentleman yield? 

     Chairman Conyers.  He yielded back. 

     Mike Quigley, Illinois? 

     Mr. Quigley.  I think the argument for this amendment 

understands what attainder-like punishments we are talking 

about in the Constitution.  This bill does not impose 

attainder-like criminal punishments on BP. 

     And the case law, as Mr. Nadler started to point out, is 

pretty clear that you can have retroactive laws but they must 

have a rational legislative purpose.  I can't imagine that 

someone wouldn't understand that the largest oil disaster in 
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American history would not qualify.  In fact, this is second 

or third now in the history of this world in environmental 

disaster. 
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     So to assume that it doesn't qualify negates the reality 

of how traumatic a disaster this is, and that it obviously 

has a rational legislative purpose.  So obviously, to discuss 

the Superfund Laws, the standard was established in Pension 

Benefit v. R.A. Gray.  It just simply says that the 

retroactive laws must have a rational legislative purpose. 

     So I think those who support this don't understand what 

the Constitution was talking about in those concerns and that 

the Supreme Court has ruled several times and there is a 

standard in here, that this is not unconstitutional. 

     Chairman Conyers.  Dan Lungren, California? 

     Mr. Lungren.  Thank you very much, Mr. Chairman.  I have 

a couple questions on this for the chairman or whoever can 

answer it, and that is if this is not limited just to this 

incident, as I understand it, this would affect all pending 

cases that exist for Death on the High Seas Act or Jones Act 

in any incident. 

     Is that true, I mean, for all such incidents that occur 

or have occurred for which there is a pending action, Mr. 

Chairman? 

     Chairman Conyers.  Yes, I think it is. 

     Mr. Lungren.  Do we know how many actions there are out 
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there? 849 
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     Chairman Conyers.  Nobody knows. 

     Mr. Lungren.  Can someone tell me has this been the 

state of the law since both of these statues were passed?  

That is not allowing for this kind of recovery, non-economic 

damages. 

     Chairman Conyers.  Yes.  That is why we—bringing the 

bill for. 

     Mr. Lungren.  No, I understand it, Mr. Chairman.  What I 

want to know is—these are laws that have been on the books 

since the 1920s as I understand it.  I appreciate, certainly 

appreciate, the tragedy that we are talking about. 

     But we are talking about a change in law that deals with 

all actions under both of these acts as I understand it.  And 

I was just wondering if we have any evidence or any hearings 

about the impact of the laws as they have occurred in the 

past? 

     That is as accidents have occurred in the past.  I mean, 

does anybody have any information before this committee on 

that? 

     Chairman Conyers.  Well, we have enough information 

about the results of the law to know that it is unfair, and 

we want to change it. 

     Voice.  You know 11 people were killed. 

     Chairman Conyers.  Eleven people were— 
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     Mr. Lungren.  No, I understand that, Mr. Chairman, and I 

appreciate it very— 
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     Chairman Conyers.  Well— 

     Mr. Lungren.  —very much.  I do— 

     Chairman Conyers.  —let me ask you about—let me just try 

to explain it in terms of the airline circumstances.  We 

changed the law with reference to airline injuries and 

applied it to pending cases.  And you were, I think, with us 

on that. 

     Mr. Lungren.  Are these strict liability laws that we 

are dealing with? 

     Chairman Conyers.  I don't remember. 

     Mr. Lungren.  Are these strict liability statutes that 

we are dealing with, underlying law? 

     Chairman Conyers.  No.  They are negligence-based, not 

strict liability. 

     Mr. Lungren.  Thank you, Mr. Chairman, I appreciate us 

bringing this bill to the committee.  The only concern I 

would raise is normally we have an opportunity to have 

hearings to understand the impact. 

     If this were just limited to the instant that we are 

referring to, or like incidents, then I can understand the 

suggestion that we don't need any hearings on it.  We don't 

need to review how this law has impacted the maritime trade, 

et cetera, and then it would be easy for me to make a 
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decision. 899 
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     Unfortunately, we have no record whatsoever in terms of 

the impact of this change on the statutes that existed since 

the 1920s.  And I think that puts us in a difficult 

situation, those of us who would like to do the right thing, 

in this particular circumstance, but also would like to know 

the underlying implications then significant change in the 

overall law as we have here. 

     So I thank the chairman. 

     Mr. Issa.  Would the gentleman yield? 

     Mr. Lungren.  Well, I will—happy to yield to the 

gentleman. 

     Mr. Issa.  And I am not going to claim my own time.  I 

appreciate your yielding a little time.  I, too, share this 

question of when is it that the majority decided that no 

crisis should be allowed to go to waste? 

     When is it we decided that we would pass legislation 

without study and deliberate activity, particularly one that 

has no sunset and has been on the books since before any of 

us in this room were born?  Why in the world are we doing 

this today, except to take opportunistic advantage of 11 

people dying in the Gulf? 

     Mr. Lungren.  Well, I— 

     Mr. Issa.  Take opportunistic crisis advantage and I 

share with the gentleman that this is inappropriate. 
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     Mr. Lungren.  If I could take back my time, what I am 

saying is I am sorry we aren't crafting legislation to deal 

with the specific circumstance we have here.  I think 

everybody in America is aware of what happened.  Everybody in 

America would respond in a particular way. 
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     However, because of the failure of some of the 

amendments, we have a situation in which this is not just 

limited to this situation.  This applies to all such 

incidents on the high seas dealing with general maritime 

commerce, and frankly, I would hope that we would have a 

better basis for making such decisions than that. 

     And I appreciate the expedition with which we are 

dealing with the specifics of the tragedy that took place in 

the Gulf.  But I would just say, once again, it usually is 

good for us to have at least some record and some evidence 

and some opportunity to question how the law has worked than 

just bringing the bill up like this. 

     And I appreciate it, Mr. Chairman, and I would yield 

back the balance. 

     Chairman Conyers.  Well, could I merely pacify my 

friends here?  On May 2th, we had a full committee hearing on 

every single issue on every one of the three bills that we 

seek to amend here today.  And both of you, I remember 

distinctly, were here for that hearing.  And I am getting the 

transcript for you right now. 
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     And this isn't coming out of the sky somewhere.  It was 

that hearing that led us to make these corrections that are 

before you now. 
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     So I know we have very busy schedules and you can't 

remember everything that happens at every hearing, but we 

have gone into this.  This did not come out of the sky or out 

of thin air. 

     And I will have the hearings for your scrutiny coming 

up. 

     Mr. Berman? 

     Mr. Berman.  Thank you, Mr. Chairman.  I appreciate the 

gentleman's amendment.  I do think it is important to spend 

at least a little time contemplating whether in the desire to 

address a crisis, are we doing things which are not 

consistent with traditional notions of rule of law? 

     But I do think in this situation where we are dealing 

with civil law, it is pretty well established that the 

Congress, particularly if it manifests the intent to do so, 

can change the liability aspects and the procedural aspects 

for dealing with incidents which have already occurred, and 

apply it retroactively. 

     I was very involved in the major amendments in 1986 to 

the False Claims Act and in amendments to those amendments 

since that time, and we always manifested the intention that 

the changes made in that language in it would apply to 
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fraudulent acts previously committed. 974 
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     We raised liability provisions.  We changed procedural 

rules.  We made a number of changes in the False Claims Act 

with the intent that it apply retroactively to not just 

simply the cases pending, but to incidents that occurred 

prior to the effective date of the law. 

     And in the context of the contract sanctity argument, I 

am not exactly sure what the gentleman is referring to but we 

do not interpret the constitutional provisions regarding 

contracts as contract sanctity. 

     We pass a minimum wage law and a overtime pay law and 

the public policy behind that law trumps an employer's 

contract with his worker every day. 

     We do this in a number of situations where we determine 

as a matter of public policy based on the constitutional 

basis, under the Commerce Clause and other provisions for 

enacting legislation that we are going to trump contracts 

that are now in effect. 

     So I don't view the contractual provisions in the 

Constitution as creating a contract sanctity.  And I don't 

think the courts have recognized that for 50 years—70 years, 

actually. 

     Mr. Issa.  Would the gentleman yield for a question? 

     Mr. Berman.  Sure. 

     Mr. Issa.  Have we ever retroactively increased minimum 
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wage? 999 
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     Mr. Berman.  We have increased the minimum wage and made 

it apply and trump contracts that required an employer to pay 

less than that wage.  There is no question about it.  We— 

     Mr. Issa.  But not for work already done or contracts— 

     Mr. Berman.  We have— 

     Mr. Issa.  —already delivered? 

     Mr. Berman.  But for contracts already made.  And this 

isn't retroactive— 

     Mr. Issa.  But not delivered. 

     Mr. Berman.  Well, my comments on the minimum wage law 

dealt with the issue of contract sanctity.  As you probably 

know from your own business experience, sometimes those 

contracts aren't so sanctified. 

     Chairman Conyers.  Arizona, Mr. Franks? 

     Mr. Franks.  Thank you, Mr. Chairman.  Mr. Chairman, I 

guess there is a little confusion here from my perspective.  

May I ask if Mr. Watt would yield for a question? 

     Mr. Watt.  It is your time. 

     Mr. Franks.  Yes.  Mr. Watt, I, you know, when I find 

myself seemingly to agree with you, I don't know whether to 

declare I want to buy the whole committee dinner or try to 

understand this a little bit better. 

     If I understand your amendment, it says it shall apply 

to cases pending on or after such a date.  The pending part— 
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     Mr. Watt.  I am striking that language. 1024 
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     Mr. Franks.  Yes, but the pending part— 

     Mr. Watt.  Shall not apply. 

     Mr. Franks.  —concerns me, because if we took out the 

word pending, it occurs to me that we could be taking out a 

date and that this could apply completely retroactively.  Is 

that potentially possible? 

     Mr. Watt.  I don't believe so, because I don't think a— 

     Mr. Franks.  You don't think it would be interpreted 

that way? 

     Mr. Watt.  I don't think a fair interpretation.  That 

might be why the gentleman is having trouble being in the 

same position that I am. 

     Mr. Franks.  I think maybe you think— 

     Mr. Watt.  I look at these things from a fairness 

perspective. 

     Mr. Franks.  Perhaps you thought I was agreeing with 

you, but I was just confused. 

     [Laughter.] 

     Well— 

     Mr. Watt.  Mr. King has been in that position a couple 

of times the last couple of weeks, too, so he is feeling 

equally— 

     Mr. Franks.  Well, I guess my last thought then is are 

you trying to make this forward legislation or when—by 



 47

leaving—using the word pending would that encompass cases 

that are already pending and exacerbate the concerns on the 

part of some of us related to retroactive legislation? 
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     Mr. Watt.  If the gentleman would yield, that is not my 

intent.  My intent is to have this apply fully going forward, 

the new law apply fully going forward.  I support the 

purposes of the bill.  I just don't think it is fair to apply 

it retroactively.  And I said that in my opening statement. 

     Mr. Franks.  Yes, you did. 

     Mr. Watt.  Yes. 

     Mr. Franks.  Thank you, Mr. Chairman. 

     Chairman Conyers.  Subcommittee Chair Bobby Scott, 

Virginia. 

     Mr. Scott.  Yes.  Thank you, Mr. Chairman.  Mr. 

Chairman, first of all, I don't think the retroactive 

application is needed for BP.  They are looking at criminal 

violations.  They have strict liability, civil penalties per 

barrel that appear to be running up into the billions. 

     They have already put $20 billion on the table and there 

is every indication that there is going to be more where that 

came from, so the victims should be fully compensated without 

the retroactivity. 

     Unfortunately, we have done this retroactivity before, 

as it has been pointed out.  They have done liability cases 

the NAACP filed against the NRA were dismissed because of 
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intervening congressional action. 1074 
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     An unpopular ruling in the Oklahoma bombing case was 

overruled by congressional action.  Terri Schiavo was 

pending, and we intervened in that case and there is several 

liability cases have been pointed out that we changed the law 

with cases that were pending in court. 

     The idea that a dispute should be tried, essentially, 

not in a court of law based on the law that applies to 

everybody, that is fairly applied by an independent judge and 

jury but rather in the political branch of government where 

popularity, not justice is the key, and political 

contributions and elections can affect the outcome of a case. 

     Justice in a lawsuit ought to be the same for popular 

and unpopular litigants, encouraging what is, essentially, a 

trial on the merits in the political branch violates this 

principle. 

     And so I would hope that we would not encourage people 

to bring their cases to this branch of government to win on 

popularity, but to try their cases in the court of law where 

they are stuck with the same law, independent judge and jury 

like everybody else.  So I would support the amendment. 

     Chairman Conyers.  Maxine Waters? 

     Ms. Waters.  Thank you very much.  Mr. Chairman and 

members, I was on the floor prepared to take up a bill on 

flood insurance up and when I heard about this amendment, I 
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rushed down because I thought someone had made a mistake. 1099 
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     When they told me it was my friend, Mel Watt, who was 

putting forth a strict interpretation of the Constitution 

relative to retroactivity, I knew they had made a mistake. 

     So I came to make sure that I understood what was 

happening here, and I do believe that having listened to Mr. 

Watt somewhat since I came in, and having read the amendment 

and been thinking about the way he handles the law, I 

understand why he did it. 

     I don't agree with it, but I certainly have respect and 

appreciation for the fact that he believes that the 

Constitution disfavors retroactivity.  And so my staff got 

together for me a bit of background information.  I asked 

them to get whatever was available from the Congressional 

Research Service, and this is what I think basically caps it. 

     They, in speaking about retroactivity, they say, "The 

Constitution disfavors retroactivity as individuals should 

have an opportunity to know what the law is and to conform 

their conduct accordingly.  Settled expectations should not 

lightly be disrupted." 

     "A legislator's responsiveness to political pressures 

the Supreme Court has said poses the risk that it may be 

tempted to use retroactive legislation as a means of 

retribution against unpopular groups or individuals." 

     And I am sure that my friend, attorney Mel Watt, takes 
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this very seriously.  Nonetheless it goes on to say, 

"Constitutional restraints on retroactivity are of limited 

scope and within reasonable bounds.  The retroactive 

application of statutes can be an acceptable or unavoidable 

means of achieving a legitimate public purpose." 
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     As the court has said, "Retroactivity provisions often 

serve entirely benign and legitimate purposes whether to 

respond to emergencies, to correct mistakes, to prevent 

circumvention or a new statute in the interval and 

immediately preceding as passage or simply to give 

comprehensive effect to a new law Congress considers 

salutary." 

     Accordingly, several Supreme Court decisions in the past 

half century that address retroactive federal statues have 

found them constitutionally inoffensive, so there is no 

question that the constitutional argument just does not hold 

water here. 

     I think it has been articulated very well by Mr. Berman 

and perhaps some others.  And in the case of this spill, this 

historical spill, in the case of everything that we have 

learned about this spill and the fact that a claims process 

was setup very early. 

     And in that claims process BP said it made a mistake, 

and they tried to get people to waive their rights in order 

to receive a claim. 
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     In light of the fact that the destruction is so 

extensive on and on and on, I think that we certainly should 

move very aggressively to support this bill and to recognize 

that we are not— 
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     Chairman Conyers.  No, we got to go. 

     Ms. Waters.  —in violation of the Constitution in any 

shape, form or fashion.  But the Supreme Court established 

this standard in 1984 in Pension Benefits v. R.A. Gray.  I 

will yield back the balance of my time. 

     Ms. Jackson Lee.  Mr. Chairman? 

     Chairman Conyers.  I appreciate that all of my senior 

members on the committee would like to weigh in on this.  The 

chair is going to ask you to put your comments into the 

record, and I am going to call for a vote on the amendment.  

We are now going to vote on the Watt amendment.  All in favor 

of the Watt amendment, indicate by saying "aye" 

     [A chorus of ayes.] 

     Chairman Conyers.  All those opposed, say "no." 

     [A chorus of noes.] 

     Chairman Conyers.  The Watt amendment is unsuccessful. 

     Mr. Goodlatte? 

     Mr. Goodlatte.  Mr. Chairman, I have an amendment at the 

desk marked Goodlatte amendment number one. 

     Chairman Conyers.  The clerk will report the amendment. 

     The Clerk.  "Goodlatte amendment number one to H.R. 
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5503, strike Section 5."  1174 

1175 

1176 

     [The amendment by Mr. Goodlatte follows:] 

********** INSERT ***********
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     Chairman Conyers.  The gentleman is recognized in 

support of his amendment. 
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     Mr. Goodlatte.  Well, thank you, Mr. Chairman.  Mr. 

Chairman, as you are aware, several years ago work that 

Congressman Rick Boucher and I introduced, the Class Action 

Fairness Act, was passed through the Congress with 

overwhelming bipartisan support, passed through the Senate, 

signed into law by the president. 

     And the provision in H.R. 5503 dealing with class action 

lawsuits on Page Four, Section 5 is a very significant 

loophole that does not just affect maritime incidents, by the 

way, but would alter the law with regard to all class action 

lawsuits, and I believe that that section is unnecessary. 

     The supporters of this provision say it is necessary to 

allow states affected by the oil spill in the Gulf to seek 

effective legal remedies in their own courts. 

     But the Class Action Fairness Act provision is totally 

unnecessary because state attorneys general can bring suits 

as parens patriae on behalf of their citizens without 

implicating Class Action Fairness Act jurisdiction. 

     Thus, the only real effect of the legislation would be 

to create a loophole that would keep legitimate class actions 

out of our federal courts.  Here is why Congress should 

reject this attempt to amend CAFA by deleting the CAFA 

provision from H.R. 5503. 
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     First, some lawsuits brought by state attorneys general 

are parens patriae cases.  That means suits in which the 

state attorney general seeks to enforce state laws by suing 

in its sovereign capacity on behalf of the state citizens and 

often to seek monetary recoveries from them. 
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     These suits are typically brought under state consumer 

protection statutes.  Such suits can only be brought by 

attorneys general, fall outside of the scope of CAFA because 

they are not class actions. 

     And we worked very diligently and very carefully, Mr. 

Boucher and I and a number of others on this committee, to 

make it very clear that those suits were not covered by CAFA, 

and therefore attorneys general could bring those suits. 

     CAFA expressly applies to class actions which are 

defined as "any civil action filed in a district court of the 

United States under Rule 23 of the Federal Rules of Civil 

Procedure, or any civil action that is removed to a district 

court of the United States that was originally filed under a 

state statute or rule of judicial procedure authorizing an 

action to be brought by one or more representatives as a 

class action." 

     Unlike class actions, parens patriae cases do not 

involve any certification process and are not filed by 

representative class members.  Some have claimed that the 

amendment is necessary because the U.S. Court of Appeals for 
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the Fifth Circuit expanded CAFA jurisdiction to include 

parens patriae lawsuits in, In Re Katrina Canal Litigation 

Breaches. 
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     But that case does not support the proposition that all 

suits initiated by attorneys general may be removed to 

federal court under CAFA.  Rather, the court found that the 

lawsuit in that case was effectively a class action and not 

an authentic parens patriae suit because the state joined 

individual plaintiffs in the action. 

     As a result, the state was not the only real party in 

interest, which meant that the suit was not an authentic 

parens patriae action, in which the state was suing in its 

sovereign capacity. 

     As other courts have found in refusing to follow the 

Katrina ruling, suits brought by state attorneys general are 

not subject to federal jurisdiction under CAFA when the state 

is suing in its capacity as a sovereign.  And there are a 

number of cases in which that ruling has been made. 

     Secondly, the CAFA provision of the Spill Act threatens 

to negate one of the core purposes of the Class Action 

Fairness Act by creating a loophole that would encourage 

enterprising attorneys to avoid federal jurisdiction by 

finding attorneys general to join their class action 

lawsuits. 

     Rather than promote justice, such a result would promote 
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questionable collaborations between private attorneys and 

public officials in which the attorneys seek the A.G.'s 

signature simply in order to avoid federal jurisdiction and 

the A.G.s join essentially private lawsuits for political 

reasons.  Meanwhile, it would do nothing to help the 

individuals and businesses affected by the Gulf spill. 
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     For all these reasons, the CAFA provision in the Spill 

Act should be deleted from the bill and I would urge my 

colleagues to support this amendment and preserve the very 

carefully balanced legislation that was approved by the 

Congress and signed into law and has worked very effectively. 

     It does not meet the needs of the Gulf state attorneys 

general.  Their ability to take action under parens patriae 

lawsuits is preserved and protected in current law. 

     Ms. Jackson Lee.  Mr. Chairman? 

     Chairman Conyers.  Who seeks?  Sheila Jackson Lee? 

     Ms. Jackson Lee.  I disagree with my friend, colleague, 

from Virginia based on the hearing that many seem to want to 

forget.  One representative of the state attorney generals 

throughout the Gulf who will be filing their lawsuits made it 

very clear that the present structure of the class action law 

does not protect and provide the opportunity for lawsuits to 

be carried forward for the citizens of that state. 

     I think this amendment takes away the clarification that 

is in this present legislation.  If we recall, BP has 
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consistently said that they will pay every legitimate claim.  

That raises a question as to their determination of 

legitimacy. 
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     But I can assure them that there will be claims that 

will be unending, families who may have initial claims that 

will generate into secondary claims because of the enormity 

of this action, injured workers, states who are now facing 

enormous environmental concerns, the economy that may be 

unending. 

     And so states may have a combination of matters that 

impact the citizens of that state, and the way the present 

class act legislation is drafted, it does not give them the 

latitude to litigate as they would need to in behalf of the 

citizens collectively. 

     So I would argue that striking this takes away the 

clarity that is necessary for incidences like this.  And I 

would hope we don't see another horrific incident like this, 

but certainly now we have precedent that it can and will 

occur. 

     If that is the case, I want to make sure that states 

have the right to be able to represent citizens who are not 

represented by individual counsel because the injury is 

collective.  The economy is a collective impact.  The idea of 

the environmental impact is a collective impact. 

     And so I think it is crucial that these states have an 
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unimpeded pathway into the courthouse to be able to recover 

the enormity of the damages that are impacting them and will 

impact them, I believe, for decades to come. 
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     With that, I just offer my opposition to the amendment 

and ask for a vote no.  I yield back. 

     Chairman Conyers.  Ranking member Lamar Smith. 

     Mr. Smith.  Thank you, Mr. Chairman.  Mr. Chairman, I 

support Mr. Goodlatte's amendment, which would remove the 

Class Action Fairness Act's provisions from the underlying 

bill.  The proposed changes to the Class Action Fairness Act 

in H.R. 5503 are unnecessary and run counter to the very 

purpose of the act. 

     The act was meant to ensure that class actions brought 

by plaintiffs of one state against the dependents of another 

state are decided in a neutral fair forum, the federal 

courts.  History shows that the alternative, permitting such 

actions in local courts, often leads to unjust results. 

     The Class Action Fairness Act provisions in this bill 

apply well beyond oil spills.  Striking them from this bill 

will not affect the ability of those harmed by the Gulf oil 

spill to recover fully for the damages they have suffered. 

     So I support the amendment and, Mr. Chairman, I will 

yield the balance of my time to the maker of this amendment, 

Mr. Goodlatte. 

     Mr. Goodlatte.  I thank the gentleman for yielding.  And 
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I would like to say in response to the gentleman from Texas 

that the attorney general for Mississippi who raised this 

issue, cited the very same case that I addressed, the Katrina 

Canal Litigation Breaches. 
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     And as I pointed out, that was a hybrid case in which 

the attorney general of Louisiana had chosen to join a 

private plaintiff's lawsuit.  It did not deprive the ability 

of the lawsuit to move forward. 

     It simply said, as the Class Action Fairness Act 

requires, that it could be, on the motion of any of the 

parties, removed into United States District Court in 

Louisiana, which in fact is what took place in that case. 

     But the fact of the matter is that the provision in H.R. 

5503 would have the effect of removing this from all class 

action lawsuits for all time and not require the distinction 

between a parens patriae case brought by a state attorney 

general on behalf of the citizens of the state, which the 

Class Action Fairness Act does not apply to in any way, shape 

or form. 

     Nor would it in any way prohibit a state contained class 

action lawsuit from being brought in Mississippi or Louisiana 

or any state that only involved plaintiffs within that state.  

That also is not covered by the Class Action Fairness Act. 

     It is only when you have a class action lawsuit that 

expands beyond the borders of a state, and that class action 
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then can be removed to federal district court if it meets 

certain other criteria. 
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     This amendment is totally unnecessary to the purposes 

sought to be able to preserve the right of state attorneys 

general and the private citizens to bring, in the case of 

attorneys general parens patriae cases, in the case of 

private plaintiffs, class action lawsuits in the state courts 

in those states. 

     In the instance where an attorney general chooses to 

combine with a group of private plaintiffs, there is nothing 

that the Class Action Fairness Act does to prohibit that 

lawsuit.  It simply says that if it also meets other 

criteria, then any of the parties to the class action can 

move to take that case to federal court. 

     This is a good example of why we should not alter major 

legislation that has been signed into law and has been 

operating successfully by slipping in a provision into 

something that is otherwise totally unrelated to it.  And 

this provision in this bill should be taken out. 

     Chairman Conyers.  Thank you very much.  Before I 

recognize my friend, Ms. Waters, I would like to put in the 

record a letter that came to us Friday to myself and to Lamar 

Smith as ranking member.  And it is a letter from the 

Attorney General of Mississippi Jim Hood, who testified on 

May 27th.   
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     [The information follows:] 1377 

1378 ********** INSERT ***********
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     Chairman Conyers.  And he says, "Dear Chairman Conyers 

and Ranking Member Smith.  Please accept this letter as my 

expressed support for H.R. 5503.  I especially support 

Sections Four and Five of H.R. 5503, the repeal of the 

Limitation on Liability Act and the amendment to the Class 

Action Fairness Act." 
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     So I can understand, Mr. Goodlatte that may not have 

gotten this letter but you did. 

     Mr. Goodlatte.  Would the chairman— 

     Chairman Conyers.  Yes, just a minute I want to tell you 

what it said.  You must hear this before I yield.  He goes on 

to say that "British Petroleum and Transocean revealed their 

legal strategy of attempting to remove all claims including 

the state and federal government claims to federal district 

court in Houston, Texas. 

     States deserve to have their claims litigated in their 

courts.  Federal law should respect the separate sovereign 

authority of the states." 

     And that is why I am putting the letter in to oppose 

this amendment, Mr. Goodlatte, for the simple reason that 

this is the strategy of keeping litigation going for ever and 

most states can't afford the expense. 

     So that is why, unfortunately, I can't support your 

amendment at this time and— 

     Mr. Goodlatte.  Mr. Chairman— 
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     Chairman Conyers.  —I will yield to you. 1404 
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     Mr. Goodlatte.  I thank you for yielding, Mr. Chairman.  

I would make the point again that if the attorney general of 

Mississippi or Louisiana or any other Gulf state brings a 

parens patriae case, a case on behalf of all of their 

citizens in the state courts of the state in which they serve 

as attorney general including, Mr. Hood in Mississippi, the 

Class Action Fairness Act will in no way allow the removal of 

that case to a federal district court in Houston Texas or 

anywhere else because those actions are not covered by the 

Class Action Fairness Act. 

     And if a class action is brought on behalf of the 

citizens of Mississippi or Louisiana by citizens of that 

state and not other states as well then again it cannot be 

removed to the federal district courts. 

     Now, once a combined class action is brought involving 

multiple states that is the purpose that we have federal 

district courts for is to consider disputes involving parties 

in different states and plaintiffs in different states and 

under those circumstances a case could be removed. 

     But it could not be removed to the location of BP's 

choice.  It would be removed to the federal district court 

that the laws provide for.  And it will most likely not be 

Houston, Texas. 

     So I again I would reiterate that the multitude of— 
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     Chairman Conyers.  Okay— 1429 
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     Mr. Goodlatte.  —different types of lawsuits brought 

here will not be covered by the Class Action Fairness Act, so 

we shouldn't make a change to the Class Action Fairness Act 

that is going to affect all class actions in all states that 

are— 

     Chairman Conyers.  Okay. 

     Mr. Goodlatte.  —brought and not just— 

     Chairman Conyers.  Do you know this is my time that you 

are using? 

     Mr. Goodlatte.  I will yield back. 

     [Laughter.] 

     Chairman Conyers.  I am stunned because those who 

support states rights should rally behind the proposal that 

states should be able to bring their own claims in their own 

courts. 

     And I have just read you an excerpt, and again, I should 

make you a copy of this letter because it is in the record 

now, in which they revealed what their strategy is.  They 

testified that they go from Mississippi to Houston and you 

are saying that it is okay.  They can't afford it. 

     And no, I am not yielding any more time to you.  But the 

whole idea is that if we were to adopt the Goodlatte 

amendment we would be sanctioning BP and Transocean's 

strategy to exhaust the resources of states' attorney 
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generals to bring the claim. 1454 
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     And that is why, Lamar, he wrote me and you the letter 

thanking us for Section Five and now we are up here 

discussing seriously removing that section.  I appealed to a 

rally for all my states' rights colleagues to join me in 

defeating this amendment. 

     Mr. Coble.  Mr. Chairman? 

     Chairman Conyers.  Mr. Coble— 

     Mr. Coble.  Mr. Chairman? 

     Chairman Conyers.  —you are a states' rights man, you 

are recognized. 

     Mr. Coble.  Well thank you— 

     [Laughter.] 

     Thank you, Mr. Chairman.  I wanted to yield to the 

gentleman from Virginia, Mr. Goodlatte. 

     Mr. Goodlatte.  I thank the gentlemen for yielding, and 

Mr. Chairman I will say again that while I very much 

appreciate that the attorney general of Mississippi has 

written a letter to you and Mr. Smith, that facts are facts.  

And the fact is that what he claims in his letter is simply 

not the case. 

     And the other fact is is that this bill, this provision 

goes way beyond anything that is related to claims in the 

Gulf and will apply to all time to all class actions brought 

under the circumstances provided in that section. 
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     If it makes the chairman feel any better my next 

amendment is one that limits this to cases, to maritime cases 

in the Gulf related to oil spills.  So we certainly do not 

want to afford BP any advantage and I think I have made it 

very plain that the Class Action Fairness Act does not afford 

BP any advantage whatsoever. 
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     And I would urge my colleagues to protect what was 

passed into law, legislation introduced by myself and Mr. 

Boucher and supported by many, many Democrats on this 

committee and in the Congress as a whole and many Republicans 

as well. 

     This was very bipartisan legislation.  It was worked out 

in the House and the Senate.  It had a very substantial 

majority in the Senate, as well, and this is a very 

substantial change that goes way beyond helping the 

plaintiffs in the Gulf. 

     Mr. Coble.  Mr. Chairman, I would reclaim and yield 

back. 

     Chairman Conyers.  The gentlelady from California, 

Maxine Waters? 

     Ms. Waters.  Thank you very much, Mr. Chairman.  I would 

like to first compliment you on this legislation and 

particularly on Section 5.  I remember the debate on the 

Class Action Fairness Act, and I remember that some of us 

were concerned about precisely what the attorney general, Jim 
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Hood, identifies in this letter. 1504 
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     In the letter he says "CAFA has been abused by corporate 

wrongdoers to improperly delay and remove cases filed by 

state attorneys general in violation of the 11th Amendment to 

United States Constitution, which provides that actions 

against the state should be decided at state courts."  These 

violations of states' rights cannot stand. 

     I remember that we had this great debate just around the 

possible abuse of the legislation that finally got passed.  

Having said that, you pointed out what we learned right here 

in this committee when we had the hearing where we had the 

representatives from BP and others, when they identified that 

they had moved to Houston to file in the Houston courts 

which, I think, is very instructive. 

     Having said that, Mr. Chairman, I think that not only 

should the colleagues, your colleagues on this committee, 

join with you and those that have stood up for our states' 

rights, but I am going to join with Haley Barbour right now, 

the governor of Mississippi. 

     Everybody thinks that we are philosophically, 

diametrically opposed to each other on everything, but today 

I want the record to reflect that I support Governor Haley 

Barbour.  And I am so surprised that we would have members on 

the opposite side of the aisle who are states' rights 

opponents and who support the governor who would take this 
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     After all, even if you are right, wouldn't it be better 

to err on the side of the victims of this historic oil spill?  

Wouldn't it be better to make sure that the states' attorney 

generals have the opportunity to represent the people that 

have been harmed in their state in the way that this oil 

spill has done? 

     So I am opposed to this amendment, and I thank you, Mr. 

Chairman, for making sure that Section 5 is a part of this 

bill.  And I yield back the balance of my time. 

     [Laughter.] 

     Chairman Conyers.  Anybody else before— 

     Mr. Lungren.  Mr. Chairman? 

     Chairman Conyers.  Dan Lungren? 

     Mr. Lungren.  Thank you very much Mr. Chairman.  Mr. 

Chairman I would like to ask my friend from Virginia, as I 

understand when you had the Class Action Fairness Act passed 

you got a super majority in the Senate and a super majority 

in the House floor— 

     Mr. Goodlatte.  We did indeed. 

     Mr. Lungren.  —on a bipartisan basis? 

     Mr. Goodlatte.  We did indeed.  And this section of that 

act was discussed and debated and amendments were offered as 

it moved through the process and we achieved what I think is 

a very fair balance here with this legislation. 
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     But I would say to the gentlewoman from California that 

I very much respect her concern for plaintiffs.  That is what 

the Class Action Fairness Act is designed to do.  It was in 

response to abuses in which class actions were brought where 

plaintiffs got—I saw one just the other day—a $3 payment and 

the attorneys got a $1.3 million in attorney's fees. 
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     So we want to make absolutely sure that when actions are 

brought they are brought in a fair manner.  If a state 

attorney general chooses to bring an action on behalf of the 

citizens of that state, the Class Action Fairness Act doesn't 

even apply at all, so we shouldn't be looking at this. 

     Mr. Lungren.  Yes, but— 

     Mr. Goodlatte.  If a private group of plaintiffs bring 

an action and they bring it within the citizens of that state 

they can't remove that case to federal court as well.  But it 

is only when you have multiple plaintiffs in multiple states 

and multiple defendants that the Class Action Fairness Act 

applies. 

     And that is why we have federal courts to begin with, to 

resolve disputes amongst parties from different states.  The 

particular suit that the attorney general of Mississippi is 

complaining about deals with a suit that wasn't brought by 

the attorney general.  It was brought by private plaintiffs, 

and the attorney general chose to join in the suit.  So it is 

not a pure parens patriae law suit. 
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     And that is the only instance in which a state attorney 

general has chosen to join has been allowed be moved to 

federal court.  And properly so because it was a private 

class action law suit that fits within the parameters of the 

law. 
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     If the attorney general of Mississippi brings a suit on 

his own he can keep it in the state courts of Mississippi.  

This provision in this bill is totally unnecessary for this 

bill, and it is totally detrimental to the legislation that 

was passed and signed into law with very, very strong— 

     Mr. Lungren.  If I can— 

     Mr. Goodlatte.  —bipartisan support, although albeit 

without the support of the gentlewoman from California. 

     Mr. Lungren.  If I can reclaim my time.  Is there 

anything that stops an attorney general from any of the 

states from bringing a parens patriae action? 

     Mr. Goodlatte.  Nothing—none whatsoever. 

     Mr. Lungren.  And as I recall, before you had the Class 

Action Fairness Act passed, we did have instances of where 

people would get less than a dollar as being a member of the 

class action. 

     But the attorney's fees would be significant and part of 

the effort, as I recall, in the Class Action Fairness Act was 

to try and balance the various interests involved such that 

individuals who would be members of the class would get a 
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beneficial portion of any return. 1604 
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     And also, did it not require certain types of notices 

and so forth so that there would be greater transparency? 

     Mr. Goodlatte.  If the gentleman would yield.  The 

gentleman is absolutely correct.  The abuse that we had were 

the so-called coupon settlements, where the settlement would 

be negotiated between the plaintiff's attorneys, which would 

be awarded millions of dollars in attorney's fees, the 

defendants attorneys, which wanted to get out of the lawsuit. 

     When the plaintiffs got coupons often to buy more of the 

product that their attorneys were alleging were defective in 

the first place.  There were major abuses here, and we were 

careful to make sure that state attorneys general could bring 

their own lawsuits in their own states and not be affected by 

that law.  And as I— 

     Mr. Johnson.  Would the gentleman yield? 

     Mr. Goodlatte.  I would be happy to yield. 

     Mr. Lungren.  Well, well, wait one second, it is my 

time. 

     Mr. Goodlatte.  I would be happy to answer a question— 

     Mr. Lungren.  Well, well— 

     Mr. Goodlatte.  —if the gentleman from California 

yields. 

     Mr. Lungren.  I mean, I appreciate the opinion of the 

gentleman from Mississippi, the attorney general, but as I 
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recall, during the service when I was attorney general, we 

had the largest class action lawsuit with the largest 

settlement in the history of the world against the tobacco 

companies. 
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     I did not find that the attorney generals were somehow 

forced to the sidelines, either at that time or subsequent to 

the law that you suggest—well, that you helped pass, and I am 

at somewhat of a loss to understand the complaint here and— 

     Mr. Johnson.  Well, would the gentleman yield? 

     Mr. Goodlatte.  —the requirement for us in this bill to 

overturn a piece of legislation that was passed 

overwhelmingly by the House and the Senate on a bipartisan— 

     Mr. Johnson.  Would the gentleman yield?  Would the 

gentleman yield? 

     Mr. Lungren.  I would be happy to yield. 

     Mr. Goodlatte.  I am— 

     Mr. Lungren.  I don't know I keep—I hear a couple— 

     Mr. Johnson.  Would the gentleman yield?  I think I was 

first. 

     Mr. Lungren.  Oh.  I am sorry, Mr. Johnson was first. 

     Mr. Johnson.  Thank you for yielding to me.  I would ask 

whether or not the Class Action so-called Fairness Act made a 

distinction between what is a mass action and what is a class 

action? 

     Mr. Lungren.  I would be happy to yield to the gentleman 
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from Virginia.  He wants to know whether there is a 

distinction between a class action and a mass action under 

the terms of the bill that you had referred to. 
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     Mr. Goodlatte.  Yes.  There was a distinction drawn 

between the two. 

     Mr. Johnson.  What is that distinction? 

     Mr. Watt.  I will be happy to yield to the gentleman 

from Virginia to be able to respond to the gentleman from 

Georgia on my time. 

     Mr. Goodlatte.  That is in the Senate compromise bill 

that was finally agreed to by the House and passed into law.  

I can't give you the details right here. 

     Mr. Johnson.  Could the gentleman yield to me for a 

second?  Is it not the intent of the manager's amendment to 

clarify the difference between a mass action and a class 

action? 

     Mr. Goodlatte.  No.  This is an attempt to clarify— 

     Mr. Lungren.  This is known as a pregnant pause.  I will 

have to yield to the gentleman from Michigan, I think, on 

that question. 

     Mr. Johnson.  I would yield to the gentleman from 

Michigan on that, well, if I have time to yield. 

     Chairman Conyers.  Let me put it like this.  On July 

2008, the Fifth Circuit Court in the case of Louisiana v. 

Allstate found in their decision that the attorney general 
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actions for a state are subject to the Class Action Fairness 

Act and can have their cases removed to federal court. 
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     That is why Section 5 is in the bill, and taking it out 

would make this the law of the land, which it currently is.  

That is what we are trying to change. 

     Mr. Lungren.  If I might reclaim my time, I think I have 

the time in this roundabout here.  I believe that may be true 

except if it is a parens patriae case.  That is where the 

attorney general is acting. 

     The attorney general is acting on behalf of all of the 

people of the state he represents and does not have other 

individual claimants involved nor has joined together with 

other attorney generals in their lawsuits. 

     Mr. Goodlatte.  Would the gentleman yield? 

     Chairman Conyers.  This just in.  This was a parens 

patriae case. 

     Mr. Goodlatte.  Would the gentleman yield? 

     Mr. Johnson.  Would the gentleman yield? 

     Mr. Lungren.  If I have time, this is great.  I have 

never had so much time.  I will be happy to yield. 

     Mr. Goodlatte.  I thank the gentleman for yielding.  I 

think it is very clear from that decision that that was not a 

parens patriae case.  It was a private class action lawsuit, 

which the state attorney general of Louisiana joined as a 

party. 
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     And so a parens patriae case is a case brought by the 

sovereign on behalf of the citizens of the state, not a suit 

brought by private plaintiffs that the state attorney general 

chooses to join.  That is a huge difference. 
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     That is not recognized in your deletion of these 

provisions in the Class Action Fairness Act that you placed 

in Section 5 of your bill. 

     And that is why that section should be removed from the 

bill, because it doesn't address the very case that you are 

talking about there.  And it is totally unnecessary, but has 

far-reaching implications well beyond oil spills in the Gulf. 

     Mr. Lungren.  If I have any time left Mr.— 

     Mr. Watt.  Can I just claim my own time, Mr. Chairman? 

     Mr. Lungren.  Oh, okay.  I will yield back the balance 

of my time, just— 

     Chairman Conyers.  Well, I will recognize Mr. Watt— 

     Mr. Watt.  —just long enough to say that I think the 

gentleman is way overstating the impact of this because at 

worst, this would be a redundancy if what the gentleman is 

saying.  You are making it this sound like you are repealing 

the whole class action statute, and that is not the case. 

     Mr. Goodlatte.  Would the gentleman yield? 

     Mr. Watt.  Let me make one other point to make it 

absolutely clear that there were a number of us who would 

like to go much, much further than this language.  Because we 
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would like to do away with the whole thing, because we didn't 

vote for it in the first place, but that is a subject of 

another day. 
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     But I think you are making much, much more of this 

language in this bill than the language actually says.  At 

worst, it is a redundancy if your position is correct.  And I 

will yield to the gentleman if he wants me to yield to him, 

but I—that is all I have to say.  I will yield back. 

     Mr. Goodlatte.  I appreciate the gentleman yielding.  

The concern here is that plaintiff's attorneys will bring a 

private class action lawsuit, and then in order to avoid the 

purposes of the Class Action Fairness Act they will get the 

state attorney general to join with them and then once that 

occurs— 

     Mr. Watt.  Well, reclaiming my time.  The gentleman 

obviously is not reading the language, because it says "an 

action brought by a state or subdivision of a state" in both 

of the sections. 

     I, you know, and now you are talking about something 

that is completely different.  You are just making up 

something.  You are obviously not reading the language of the 

bill.  It does not go as far as you say.  I would like for it 

to go as far as you say, but— 

     Mr. Goodlatte.  If the gentleman would yield further.  

If the intention is, as the chairman describes, to overturn 
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the decision in this canal case in Louisiana, that is exactly 

the circumstance I just described. 
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     Mr. Watt.  Well, you can't look at the intention.  You 

have got to look at the language, you know, the language of 

the bill says what it says.  So I don't know what his 

intention is.  I am just looking at the language of the bill. 

     Mr. Goodlatte.  Well, I would ask the chairman— 

     Mr. Watt.  I yield back. 

     Mr. Goodlatte.  —what his intention is. 

     Chairman Conyers.  Ladies and gentlemen, before we 

repair for the three votes on the House, I will call 

attention to the fact, and introduce into the record the 

Louisiana v. Allstate case, and read you this one sentence. 

     "Louisiana asserts that this action is not a class 

action, but rather a parens patriae action, which the 

Louisiana attorney general is statutorily and 

constitutionally authorized to bring.  And in that case, it 

was held by the Fifth Circuit that the attorney general's 

actions are subject to the Class Action Fairness Act and can 

have their cases removed to the federal court," which is 

precisely what Section 5 is trying to prohibit. 

     We are now prepared to vote on the Goodlatte amendment.  

All in favor, indicate by saying "aye." 

     [A chorus of ayes.] 

     Chairman Conyers.  All opposed, indicate by saying "no." 
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     [A chorus of noes.] 1779 
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     Mr. Goodlatte.  Mr. Chairman, I would ask for a recorded 

vote. 

     Chairman Conyers.  A recorded vote is requested.  The 

clerk will call the roll. 

     The Clerk.  Mr. Conyers. 

     Chairman Conyers.  No. 

     The Clerk.  Mr. Conyers votes no. 

     Mr. Berman? 

     [No response.] 

     Mr. Boucher? 

     [No response.] 

     Mr. Nadler? 

     Mr. Nadler.  No. 

     The Clerk.  Mr. Nadler votes no. 

     Mr. Scott? 

     Mr. Scott.  No. 

     The Clerk.  Mr. Scott votes no. 

     Mr. Watt? 

     Mr. Watt.  No. 

     The Clerk.  Mr. Watt votes no. 

     Ms. Lofgren? 

     Ms. Lofgren.  No. 

     The Clerk.  Ms. Lofgren votes no. 

     Ms. Jackson Lee? 
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     Ms. Jackson Lee.  No. 1804 
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     The Clerk.  Ms. Jackson Lee votes no. 

     Ms. Waters? 

     [No response.] 

     Mr. Delahunt? 

     [No response.] 

     Mr. Cohen? 

     [No response.] 

     Mr. Johnson? 

     Mr. Johnson.  No. 

     The Clerk.  Mr. Johnson votes no. 

     Mr. Pierluisi? 

     Mr. Pierluisi.  No. 

     The Clerk.  Mr. Pierluisi votes no. 

     Mr. Quigley? 

     [No response.] 

     Ms. Chu? 

     [No response.] 

     Mr. Deutch? 

     Mr. Deutch.  No. 

     The Clerk.  Mr. Deutch votes no. 

     Mr. Gutierrez? 

     [No response.] 

     Ms. Baldwin? 

     Ms. Baldwin.  No. 
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     The Clerk.  Ms. Baldwin votes no. 1829 
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     Mr. Gonzalez? 

     [No response.] 

     Mr. Weiner? 

     [No response.] 

     Mr. Schiff? 

     Mr. Schiff.  No. 

     The Clerk.  Mr. Schiff votes no. 

     Ms. Sanchez? 

     [No response.] 

     Mr. Maffei? 

     Mr. Maffei.  No. 

     The Clerk.  Mr. Maffei votes no. 

     Mr. Polis? 

     [No response.] 

     Mr. Smith? 

     Mr. Smith.  Aye. 

     The Clerk.  Mr. Smith votes aye. 

     Mr. Goodlatte: 

     Mr. Goodlatte.  Aye. 

     The Clerk.  Mr. Goodlatte votes aye. 

     Mr. Sensenbrenner? 

     [No response.] 

     Mr. Coble? 

     [No response.] 
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     Mr. Gallegly? 1854 

1855 

1856 

1857 

1858 

1859 

1860 

1861 

1862 

1863 

1864 

1865 

1866 

1867 

1868 

1869 

1870 

1871 

1872 

1873 

1874 

1875 

1876 

1877 

1878 

     Mr. Gallegly.  Aye. 

     The Clerk.  Mr. Gallegly votes aye. 

     Mr. Lungren? 

     Mr. Lungren.  Aye. 

     The Clerk.  Mr. Lungren votes aye. 

     Mr. Issa? 

     [No response.] 

     Mr. Forbes? 

     Mr. Forbes.  Aye. 

     The Clerk.  Mr. Forbes votes aye. 

     Mr. King? 

     Mr. King.  Aye. 

     The Clerk.  Mr. King votes aye. 

     Mr. Franks? 

     [No response.] 

     Mr. Gohmert? 

     [No response.] 

     Mr. Jordan? 

     Mr. Jordan.  Yes. 

     The Clerk.  Mr. Jordan votes yes, 

     Mr. Poe? 

     Mr. Poe.  Aye, 

     The Clerk.  Mr. Poe votes aye, 

     Mr. Chaffetz? 
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     Mr. Chaffetz.  Aye. 1879 
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     The Clerk.  Mr. Chaffetz votes aye. 

     Mr. Rooney? 

     Mr. Rooney.  Aye. 

     The Clerk.  Mr. Rooney votes aye. 

     Mr. Harper? 

     Mr. Harper.  Aye. 

     The Clerk.  Mr. Harper votes aye. 

     Ms. Waters? 

     Ms. Waters.  No. 

     The Clerk.  Ms. Waters votes no. 

     Mr. Cohen? 

     Mr. Cohen.  No. 

     The Clerk.  Mr. Cohen votes no. 

     Chairman Conyers.  The clerk will report. 

     The Clerk.  Mr. Chairman, 11 members voted aye, 14 

members voted nay. 

     Chairman Conyers.  The amendment is unsuccessful.  The 

committee can re-record a vote after it has been called. 

     Mr. Watt.  —have left.  They would offset each other 

anyway. 

     Chairman Conyers.  Yes.  We can ask unanimous consent 

that Mr. Weiner and Mr. Jordan and Ms. Chu be recorded.  

Okay.  Well somebody go first. 

     Voice.  How did the chairman vote? 
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     Chairman Conyers.  I voted in the negative. 1904 
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     The Clerk.  Mr. Weiner voted no. 

     Ms. Chu? 

     Ms. Chu.  No. 

     The Clerk.  Ms. Chu votes no. 

     Mr. Jordan is already recorded as voting aye. 

     Voice.  Well somebody else who came in— 

     Voice.  Mr. Gallegly came in. 

     Voice.  —Mr. Gallegly came in, and I believe Mr. Franks. 

     Chairman Conyers.  Mr. Franks? 

     The Clerk.  Mr. Franks is not recorded. 

     Mr. Franks.  I vote aye. 

     The Clerk.  Mr. Franks votes aye. 

     Chairman Conyers.  The clerk will report. 

     The Clerk.  Mr. Chairman, 12 members voted aye, 16 

members voted nay. 

     Chairman Conyers.  The amendment is not successful.  We 

will stand in recess until the three votes are dispensed 

with, and then we will resume again.  Thank you for your 

attention. 

     [Recess.] 

     Chairman Conyers.  Committee will come to order.  The 

clerk will call the role for a quorum. 

     The Clerk.  Mr. Conyers. 

     Chairman Conyers.  Present. 
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     The Clerk.  Mr. Berman? 1929 
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     Mr. Boucher? 

     Mr. Nadler? 

     Mr. Scott? 

     Mr. Watt? 

     Ms. Lofgren? 

     Ms. Jackson Lee? 

     Ms. Waters? 

     Mr. Delahunt? 

     Mr. Cohen? 

     Mr. Johnson? 

     Mr. Pierluisi? 

     Mr. Quigley? 

     Ms. Chu? 

     Mr. Deutch? 

     Mr. Gutierrez? 

     Ms. Baldwin? 

     [No response.] 

     Mr. Gonzalez? 

     [No response.] 

     Mr. Weiner? 

     [No response.] 

     Mr. Schiff? 

     [No response.] 

     Ms. Sanchez? 
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     [No response.] 1954 
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1974 

1975 

1976 

1977 

1978 

     Mr. Maffei? 

     [No response.] 

     Mr. Polis? 

     [No response.] 

     Mr. Smith? 

     [No response.] 

     Mr. Goodlatte? 

     [No response.] 

     Mr. Sensenbrenner? 

     [No response.] 

     Mr. Coble? 

     [No response.] 

     Mr. Gallegly? 

     [No response.] 

     Mr. Lungren? 

     [No response.] 

     Mr. Issa? 

     [No response.] 

     Mr. Forbes? 

     [No response.] 

     Mr. King? 

     [No response.] 

     Mr. Franks? 

     [No response.] 
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     Mr. Gohmert? 1979 
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     [No response.] 

     Mr. Jordan? 

     [No response.] 

     Mr. Poe? 

     [No response.] 

     Mr. Chaffetz? 

     [No response.] 

     Mr. Rooney? 

     [No response.] 

     Mr. Harper? 

     [No response.] 

     Ms. Baldwin? 

     [No response.] 

     Mr. Quigley? 

     [No response.] 

     Mr. Scott? 

     [No response.] 

     Mr. Deutch? 

     [No response.] 

     Mr. Nadler? 

     Mr. Nadler.  Present. 

     Chairman Conyers.  The clerk will report. 

     The Clerk.  Mr. Chairman, 14 members responded to the 

quorum call. 
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     Chairman Conyers.  A working quorum being established. 2004 

2005 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

2014 

2015 

2016 

     Ms. Jackson Lee.  Mr. Chairman? 

     Chairman Conyers.  The chair recognizes the gentlelady 

from Texas, Sheila Jackson Lee. 

     Ms. Jackson Lee.  Mr. Chairman, thank you so very much.  

I would like to call up amendment 814 and 812 en bloc Jackson 

Lee. 

     Chairman Conyers.  The clerk will report the amendments. 

     The Clerk.  "Amendment to H.R. 5503 offered by Ms. 

Jackson Lee of Texas.  Add at the end the following, Section 

Nine, Multi-party Litigation."  

     [The amendment by Ms. Jackson Lee follows:] 

********** COMMITTEE INSERT ***********
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     Ms. Jackson Lee.  I ask unanimous consent that the 

amendment be considered as read. 

2017 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2028 

2029 

2030 

2031 

2032 

2033 

2034 

2035 

2036 

2037 

2038 

2039 

2040 

2041 

     Chairman Conyers.  The gentlelady is recognized in 

support of her amendments. 

     Ms. Jackson Lee.  I thank the chairman very much.  First 

of all, again, I would like to express my appreciation to 

Chairman Conyers, who about 10 days ago met with me, a number 

of victims and heard their plea and their story. 

     During our break, I had the privilege, and I call it 

privilege, to meet a number of other family members who have 

lost loved ones.  And again, I say to them, my deepest 

sympathy, but most of all I apologize to you.  I have no 

conflictedness in apologizing to the offender. 

     In listening to what has occurred over the past couple 

of weeks, what struck me again and again was an interview by 

a survivor that was reported over the last 24 hours.  And 

that survivor said that he indicated to the supervisors that 

the BOP was leaking and that that leak was not being repaired 

days out. 

     And he said over and over again, clearly there was no 

response until the tragedy of April 20th.  This legislation 

is right because it deals with retroactivity.  But I would 

like to talk very briefly about making sure every aspect of 

the concerns of the people of the Gulf are considered. 

     I have an amendment on multi-party litigation that 



 89

amends the Jones Act that, I think, further clarifies the 

ability of the states to move themselves out of multi-party 

jurisdiction to be able to defend their cases on behalf of 

citizens of individual states because the multi-party 

litigation causes them to pile up in one court. 
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     And I would like to clarify or make sure that the 

victims and the citizens of the individual harmed states can 

move as quickly through the courts as possible, and my 

amendment would provide for that. 

     My other amendment deals with a question of an industry 

that is being impacted.  And that is the tourist cruise 

industry that in fact protects and recognizes their 

responsibility to the traveling public and as well to their 

employees. 

     But in this legislation there is the possibility of 

confusing provisions given to oil workers to our cruise 

workers as well.  This has nothing to do with criminal 

activities.  It has nothing to do with a potential impact on 

passengers where, in fact, those passengers would be harmed.  

This directly relates to employees. 

     And my legislation would say that if the foreign 

employees or amendment has the appropriate remedy in their 

foreign country, meaning that they were not barred from the 

courts, then that would be the particular remedy that they 

would secure and would not need to secure any other remedy. 
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     Mr. Chairman, I know that you understand the importance 

of legislation that should be balanced.  And therefore, I 

believe that we would have the opportunity to sit down and 

discuss these particular amendments and effectively make sure 

that they amend this legislation appropriately. 
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     Let me just add one other point.  I have amendment 819 

that I have not yet submitted, but I believe this is 

important.  BP has made the point that they will pay every 

legitimate claim.  I, obviously, am concerned about that. 

     Because having visited with shrimpers and others and 

small energy companies, small energy companies, I am 

concerned that the negative impact of what has occurred with 

BP labels and taints the entire industry, the same industry 

that victims have said they want to see continue safely in 

order to be able to continue not having the economic impact. 

     So I will also be introducing and working with this 

committee and others on tiering the liability issues under 

LOL and under the Oil Pollution Act so that small, very small 

mom-and-pop energy companies and for those of you that are 

not from the Gulf, those kind of companies do exist. 

     Mom-and-pop energy companies who comply with all of the 

safety rules are not negatively impacted by this legislation.  

With that in mind, let me indicate to my colleagues I look 

forward to working with the chairman and this committee. 

     I supported the manager's amendment and go on record for 
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supporting it.  And go on record as have the amendment 

represent the support of Congressman Conyers and 

Congresswoman Sheila Jackson Lee. 
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     But I do believe that there are ways that we can speed 

through the litigation of these particular plaintiffs and as 

well make the states stronger and provide support for our 

cruise industry that has provided such a base of the economy 

in the Gulf region. 

     Mr. Chairman I am going to ask now unanimous consent, 

thanking you for the courtesies and looking forward, if I 

could, to working with you and let me just yield for a 

moment, Mr. Chairman.  I would appreciate if we could work 

together on some of the points that I have just made. 

     Chairman Conyers.  The gentlelady would yield, I am— 

     Ms. Jackson Lee.  I am happy to yield Mr. Chairman. 

     Chairman Conyers.  —delighted to inquire further into 

the two bills and the underlying issues that are involved. 

     Ms. Jackson Lee.  I thank the chairman very much.  This 

is a good first step and I thank you for your work and 

enjoyed working with you on the manager's amendment and with 

that I would ask unanimous consent to withdraw my amendments 

looking forward to working with you on this issue.  I ask 

unanimous consent to withdraw the amendment. 

     Chairman Conyers.  Without objection. 

     Mr. Goodlatte.  Mr. Chairman? 
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     Chairman Conyers.  Mr— 2117 
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     Mr. Goodlatte.  Mr. Chairman? 

     Chairman Conyers.  Oh, Dan Lungren? 

     Mr. Goodlatte.  No, it is Bob Goodlatte. 

     Chairman Conyers.  Bob Goodlatte? 

     Mr. Goodlatte.  Mr. Chairman, I have an amendment at the 

desk, Goodlatte amendment number two. 

     Chairman Conyers.  I would like to have the clerk report 

the amendment. 

     The Clerk.  "Goodlatte amendment number two to H.R. 

5503.  On page 4, line 9, after 'citizens' add 'in a class 

action rising out of an oil spill.'  On page 4, line 13, 

after 'citizens' add, 'in a class action arising out of an 

oil spill.'"  

     [The amendment by Mr. Goodlatte follows:] 

********** INSERT ***********
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     Chairman Conyers.  The gentleman is recognized in 

support of his amendment. 
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     Mr. Goodlatte.  Thank you, Mr. Chairman.  Mr. Chairman 

in recognition of the outcome of the last amendment, which 

was along a party line vote I have a solution that addresses 

your concern and could bring us all together. 

     And that would be to simply make it clear that the 

provisions of H.R. 5503 that alter the Class Action Fairness 

Act only apply with respect to actions arising out of an oil 

spill.  The proponents of H.R. 5503 claim that the underlying 

provisions necessary to allow lawsuits to move forward to 

address the disaster in the Gulf. 

     This amendment incorporates that and would allow 

lawsuits seeking redress of oil spills to move forward 

despite the Class Action Fairness Act rules while preserving 

those rules for all other cases. 

     This is a narrowly tailored amendment that protects the 

current Class Action Fairness Act while addressing the 

specific issue at hand, Gulf disasters caused by oil spills. 

     And Mr. Chairman, I would urge you to accept this 

amendment or something like it, simply because I think 

broadening out the debate and making changes that affect many 

other class action lawsuits around the country is going to 

bring in parties to attempt to challenge what we are trying 

to accomplish here with regard to the ability of those in the 
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Gulf who are aggrieved to be able to bring actions as they 

see fit. 
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     So I would urge my colleagues to support this amendment. 

     Chairman Conyers.  Well, this is one amendment that I 

must say that we did not anticipate.  I have got to be sure 

that I would live more happily ever after with this amendment 

than had you not—than if you had succeeded on your first try. 

     Could I inquire about the line of cases that I have 

quoted that—in which the courts have said parens patriae and 

class actions all get interpreted the same way and that they 

are accepted—that removals from state jurisdictions to 

federal are perfectly permissible. 

     Mr. Goodlatte.  Well, if the chairman would yield, under 

the two decisions that you cited, each one is unique in the 

sense that in the first one, involving the canal, that was a 

case in which the attorney general joined a private lawsuit. 

     It was not the attorney general bringing a separate 

lawsuit on his own that would enable the matter to be kept in 

state court because of the nature of that lawsuit involved 

plaintiffs and defendants from more jurisdictions that under 

federal law, for the purpose that our federal courts and 

diversity jurisdiction exists, could be removed to a federal 

court. 

     With regard to the other case, that is a situation in 

which the attorney general brought an action on behalf of a 
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very narrow and limited class of people, not in the sense of 

an ordinary parens patriae case brought on behalf of the 

citizens of a state. 
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     And again, the court adopted a narrow interpretation of 

the law that indicated that that did not fit the definition 

of a traditional parens patriae case and allowed it to be 

removed to federal court. 

     Again, once the court makes that decision that does not 

automatically remove a case to federal court.  It simply then 

says that the other criteria for removing a case to federal 

court must be examined.  And the court did that and found 

that it met those criteria. 

     Ms. Jackson Lee.  Mr. Chairman? 

     Chairman Conyers.  Who seeks recognition?  Yes?  I yield 

to gentlelady from Texas. 

     Ms. Jackson Lee.  I think the arguments that we made on 

the underlying amendment of Mr. Goodlatte are appropriate for 

opposition to this amendment.  But frankly, the bill that you 

had put forward and the committee is now reviewing is not an 

isolated legislative initiative on an oil spill. 

     It frankly is, I believe, correcting the failures of the 

class action as it relates to catastrophic events such as 

what has just occurred.  And I would argue that if we put in 

the language of oil spills, there may be another catastrophic 

event that requires states to want the same kind of relief. 
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     If that is the case, we then now have sent forward a 

bill that only refers to oil spills.  And I would be 

concerned about that.  I think we are sound on the way the 

class action has been amended, both in the manager's 

amendment, which talks about mass action, and it helps to 

expedite in these instances. 
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     And so I would oppose the gentleman's amendment because 

it is narrow and limiting, and it does not go to the intent 

of this legislation, I hope, which is to broadly correct what 

might be a failure as it relates to class action.  And I hope 

as I discuss with you further multi-district litigation. 

     I yield back.  I oppose the amendment. 

     Mr. Goodlatte.  Mr. Chairman?  If you might yield just 

briefly again, I have one other point that may be of interest 

to you. 

     Chairman Conyers.  All right. 

     Mr. Goodlatte.  In the Class Action Fairness Act, there 

is already discretion for the court.  It provides in Section 

3, "A district court may, in the interest of justice in 

looking at the totality of the circumstances, decline to 

exercise jurisdiction whether the claims asserted will be 

governed by laws of the state in which the action was 

originally filed or by the laws of other states." 

     So it seems to me that that coupled with this amendment 

that I am offering here would address your concerns. 
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     Chairman Conyers.  Well, Bob, here is the problem.  

These carve-outs could leave me with sleepless nights for the 

following reasons. 
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     What if it was another natural disaster, but it was not, 

in fact, an oil spill?  And the same of those that want to 

carve out an exception for cruise ships.  You know, we are 

now moving into the carve-out phase and oil spills are not 

the only environmental disaster that can create problems. 

     So I don't know why—just because the event of April 20th 

was an oil spill, why do we just cover that alone?  What 

about if it is something—another environmental problem? 

     Mr. Goodlatte.  Mr. Chairman, the fact of the matter is 

all this legislation is taking place because of the emergency 

circumstances that have been brought to your attention.  If 

there needs to be broader changes to the Class Action 

Fairness Act, then let us have a hearing on the Class Action 

Fairness Act. 

     But to make a change that is more broadly applied in its 

scope than what we know about is, quite frankly, to not give 

a fair hearing to existing law that many people think has 

worked very well. 

     Obviously, a couple of people on your side have spoken 

today in saying that they don't like aspects of it.  Let us 

have a hearing on it. 

     But let us not change it in this expedited process that 
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we are undertaking for enduring effects that we don't know 

what the unintended consequences are at this point. 
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     Let us just apply it to the matter that is facing us 

right in front of us, the oil spill that we are concerned—we 

need to make sure people can bring appropriate actions. 

     Chairman Conyers.  Well, let us agree that our staffs 

should work on this and that we may be heading toward a 

particular hearing under the Class Action Fairness Act.  But 

I approached this on a wider scope.  And I think you do it, 

and most of our committee does, too. 

     This isn't just about oil spills.  We have got some 

environmental problems that may come up in other contexts.  

So while our staff is studying this, let us move this 

legislation through without this carve-out.  I think we would 

be better.  I am still open for discussion. 

     Mr. Goodlatte.  Mr. Chairman, if you are suggesting that 

you and your staff would be willing to work with Congressman 

Boucher and I on the language that is in this bill with 

regard to the Class Action Fairness Act and try to arrive at 

something that would be more agreeable, we would certainly be 

willing to do that with you and withdraw this amendment. 

     Chairman Conyers.  Thank you.  And I commit to that 

agreement. 

     Mr. Goodlatte.  Well, thank you, Mr. Chairman.  We will 

do that. 
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     Chairman Conyers.  Without objection, the amendment is 

withdrawn.  And we turn now to the former Attorney General of 

California Dan Lungren. 
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     Mr. Lungren.  Thank you very much, Mr. Chairman.  I have 

an amendment at the desk. 

     Chairman Conyers.  The clerk will report it. 

     The Clerk.  "Amendment to H.R. 5503 offered by Mr. 

Daniel E. Lungren of California.  Add at the end the 

following section—waiver of restriction on operation"— 

     Mr. Lungren.  Mr. Chairman? 

     The Clerk.  —"of foreign"—  

     [The amendment by Mr. Lungren follows:] 

********** INSERT ***********
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     Mr. Lungren.  I ask unanimous consent the amendment be 

considered as read. 
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     Chairman Conyers.  Without objection, the gentleman is 

recognized and— 

     Mr. Lungren.  Mr. Chairman, the Deepwater Horizon 

catastrophe is obviously tragic in terms of the loss of human 

life, but also we have the concern about the untold damage to 

the environment of the Gulf region. 

     The circumstances are obvious to anybody who watches on 

television, sees the damage done.  And it appears to me that 

virtually everyone agrees that we have got to do everything 

we can to facilitate the cleanup operations in the states 

affected. 

     For this reason, I am offering an amendment to the 

Merchant Marine Act of 1920 otherwise known as the Jones Act 

stating that the sections should be suspended— 

     Ms. Baldwin.  Mr. Chairman, I reserve a point of order? 

     Chairman Conyers.  Who reserves the point of order?  

Gentlelady from Wisconsin's point of order is reserved. 

     Mr. Lungren.  Mr. Chairman, right now under the Jones 

Act, foreign flagships are unable to participate in emergency 

oil spill cleanup operations if, in fact, the foreign flag 

vessels travel between two U.S. ports.  And of course that is 

what they would have to do if they were actually to assist in 

the emergency oil spill cleanup. 
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     As someone who grew up in and around major U.S. ports in 

Long Beach and Los Angeles, I have a great respect and 

admiration for those who work on U.S. flag vessels and 

understand the important national interest in ensuring the 

strength of our American fleet. 

2321 

2322 

2323 

2324 

2325 

2326 

2327 

2328 

2329 

2330 

2331 

2332 

2333 

2334 

2335 

2336 

2337 

2338 

2339 

2340 

2341 

2342 

2343 

2344 

2345 

     However, it seems strange that during a national crisis, 

where an oil spill has taken place that somehow we would 

refuse the offer of assistance by foreign countries because 

their vessels are, in fact, a foreign flag. 

     And there is every bit of evidence that in this 

particular case that has caused a delay in the response.  

That is that there is a limited capacity of vessels that we 

have, skimmers and others, to respond to a disaster such as 

this. 

     Other countries, particularly Holland, or the 

Netherlands, have expertise in this area, have capacity that 

was not utilized and because of the impact of the Jones Act 

were not allowed to participate in this recovery. 

     If an adequate number of vessels documented under the 

laws of the U.S. cannot be found, and if the foreign country 

has accorded similar privileges to the U.S. vessels under 

similar circumstances, we should, I hope, on a temporary 

basis draw upon the assistance of U.S. flag vessels for help. 

     The environmental areas damaged really don't 

discriminate against whether or not it is a foreign-flagged 
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skiff that is attempting to try and protect it or a U.S. 

flagged vessel that is doing that.  So I would hope that we 

would respond to this tragic circumstance by recognizing one 

of the shortcomings of the Jones Act. 
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     We need to do everything we can to have all of the 

equipment that is available worldwide because this is not 

only global economy, but this is a global enterprise.  These 

rigs find themselves—if they are not offshore the United 

States, they will be transferred to other places, Australia, 

off the coast of Brazil, Africa, et cetera. 

     All of the equipment that is necessary to protect 

against the impact of some of these disasters is not 

available here in the United States.  So I would hope this is 

not a radical notion.  My amendment incorporates the language 

of an existing federal statutory authority under 46 USC, 

Section 55 113. 

     In the bill before us today, we are making changes in 

the Jones Act, with all due respect, Mr. Chairman, without a 

lot of hearings.  But we are doing it in reaction to the 

emergency exigent circumstances.  I would hope that we would 

do that here as well. 

     We should make it crystal clear that our effort to 

expand the parameters of the Jones Act include first and 

foremost an unequivocal commitment to do everything within 

our power to ensure that all the tools available worldwide 
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can be used to protect the United States.  And so, Mr. 

Chairman, that is why I offer this amendment.  I hope it is 

not controversial. 
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     And because the bill before us deals with securing the 

protections of the injured from limitations on liability act, 

there is a limitation right now for protecting the injured, 

critical habitat in our coast. 

     And that is a law that prohibits those who have 

requested permission to assist us, a law that prohibits them—

or prohibits us from accepting that help. 

     So, Mr. Chairman, I offer this in a spirit of 

bipartisanism and with the hope that we could get support on 

this.  And with that, I yield back the balance of my time. 

     Chairman Conyers.  Does the gentlelady from Wisconsin 

insist upon her reservation? 

     Ms. Baldwin.  Yes.  I would like to press the point of 

order that the amendment before us is not germane to the 

underlying bill.  The underlying bill relates to civil 

actions for tort liability and this relates to rules relating 

to flagging and manning ships. 

     While there was reference to the Jones Act, that this 

is—the Jones Act is a sweeping piece of legislation.  Our 

underlying bill only addresses a small part of the Jones Act, 

and so I don't think that is adequate leverage to make this 

amendment germane. 
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     Chairman Conyers.  Dan Lungren, do you have a response 

to this point of order? 
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     Mr. Lungren.  Mr. Chairman, the title of this bill is 

"Securing Protections for the Injured from Limitations on 

Liability Act."  I seek to secure protections for the injured 

infrastructure, which both affects the environment and the 

American citizens on or around the coast affected by this 

tragedy. 

     There are limitations on those who can assist based on 

whether or not their flag is foreign or domestic.  And it 

seems to me that is a limitation on our ability to protect. 

     And I understand that this bill is precisely on point 

here, but under the emergency circumstances, I would hope 

that no one would offer a point of order, if in fact, what we 

are trying to do is to respond immediately to an emergency 

and to do something to help the people in Louisiana. 

     If you have seen the governor of Louisiana, if you have 

seen the other people down there desperately asking for 

assistance, and one of the responses of the federal 

government is you can't have all of the assistance that is 

there, because we have limitations under the Jones Act, it 

seemed to me to be a very natural and reasonable thing for us 

to try and do it here without hearings. 

     But I understand that sometimes the process is 

appropriate and Mr. Chairman, before yielding back my time, I 
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would just say to you, Mr. Chairman, I would very carefully 

listen to what you had to say about carve-outs and your 

objections to them. 
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     And so I hope you will support me on the floor tomorrow 

when we deal with the DISCLOSE Act and the large carve-outs 

dealing with auctioning off parts of the First Amendment 

tomorrow. 

     Mr. Smith.  Would the gentleman yield? 

     Mr. Lungren.  I would be happy to yield on my response 

on the objection by way of point of order. 

     Mr. Smith.  I thank you, gentlemen, for yielding.  Mr. 

Chairman, I just want to say, I hope the point of order is 

not insistent upon either.  The gentleman from California 

just said this is an emergency type of situation. 

     I also want to point out that 5 years ago, in the 

aftermath of hurricane Katrina, President Bush waived the 

Jones Act, easing the way for foreign vessels to move into 

U.S. waters.  However, unlike President Bush, President Obama 

so far has declined to suspend the act even temporarily.  

Thus, foreign countries are being turned away when making 

legitimate offers of help. 

     As oil washes up on our shores, there is little reason 

not to temporarily waive the act and take advantage of offers 

of assistance from our foreign allies.  So I support the 

amendment and hope the majority will not insist upon their 
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point of order.  Now I will yield back. 2446 

2447 

2448 

2449 

2450 

2451 

2452 

2453 

2454 

2455 

2456 

2457 

2458 

2459 

2460 

2461 

2462 

2463 

2464 

2465 

2466 

2467 

2468 

2469 

     Chairman Conyers.  Well, members, this objection is a 

question of germaneness and so that goes to the scope of the 

bill before us.  And that scope is federal law regarding 

civil actions related to tort liability.  The amendment deals 

with rules for flagging and manning ships in the United 

States coast-wide trade. 

     Now, the amendment deals with a different subject matter 

and a different purpose.  And what it would do in our view is 

that it would broaden the bill beyond its current scope so 

that it would be referred to another committee, namely, the 

Transportation Committee. 

     And so perusing Rule 16, Clause Seven, the chair rules 

the amendment to be not germane to the bill.  And so I will 

not be able to entertain the amendment any further. 

     Gentlemen, from Florida, Mr. Deutch? 

     Mr. Deutch.  Mr. Chairman, I have an amendment at the 

desk. 

     Chairman Conyers.  The clerk will report it. 

     The Clerk.  "Amendment to H.R. 5503 offered by Mr. 

Deutch of Florida.  Page 4, line 17 strike, Subsection (b) 

and"— 

     [The amendment by Mr. Deutch follows:] 

********** INSERT ***********
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     Mr. Deutch.  Mr. Chairman, I ask unanimous consent the 

amendment be considered as read. 
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     Chairman Conyers.  Without objection, the gentleman is 

recognized in support of his amendment. 

     Mr. Deutch.  Thank you, Mr. Chairman.  To the amendment 

addressed as Section 6 (b) of the underlying bill.  The 

section of the bill provides an exception to Section 6, which 

makes certain secrecy agreements regarding the discharge of 

contaminants into U.S. waters unenforceable under the 

exception of director for secrecy agreement that is contained 

in a court order is enforceable. 

     And the exception also permits the issuing of secrecy 

agreements by a government agency that has the authority to 

enforce the agreement in court.  This amendment would make 

two important changes to the exception. 

     First, the amendment would require that a court granting 

the enforcement of a secrecy agreement that is needed for the 

public health and safety, must state factual findings and 

conclusions of law relating to the enforcement of the 

agreement on the record. 

     And second, the amendment would require that in the 

event a government agency is enforcing their secrecy 

agreement in a court, that the agency demonstrate by clear 

and convincing evidence that the agreement is needed to 

protect the public health or safety. 
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     It is crucial to emphasize that the underlying bill is 

only addressing secrecy agreements that restrict the 

dissemination of information regarding the cause of a 

discharge into the water of a contaminant, the nature and 

extent of the discharge, the damage caused or threatened by 

the discharge or information regarding remediation. 
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     This amendment would encourage a court that orders a 

secrecy agreement restricting public access to this 

information to be well-informed, possibly through a hearing, 

witness testimony or submission of other evidence before 

taking steps to restrict public access to information on 

contaminants that have been discharged into U.S. waters. 

     It also places a reasonable burden on a government 

agency that seeks to keep information secret on the discharge 

of contaminants into our waters.  If the government agency 

wants to keep information that affects the public health or 

safety secret and out of public dissemination, they should 

have to satisfy that burden of proof. 

     Indeed, our laws should reaffirm that it is of the 

upmost importance that the public have access to information 

that impacts their health and safety.  Secrecy agreements on 

information that impact the public health or safety are in 

opposition to our nation's tradition of having courts that 

are open to the public. 

     And a government that is open to the people keeping 
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information secret from the public, especially if the 

information relates to public health or safety, should only 

be a last resort.  And this amendment will ensure that that 

is the case.  I yield back. 

2520 

2521 

2522 

2523 

2524 

2525 

2526 

2527 

2528 

2529 

2530 

2531 

2532 

2533 

2534 

2535 

2536 

2537 

2538 

2539 

2540 

2541 

2542 

2543 

2544 

     Chairman Conyers.  I thank the gentleman from Florida.  

I have gone over his amendment, and we find that it is very 

well crafted.  And on our side we are prepared to accept it. 

     And I would yield to Lamar Smith. 

     Mr. Smith.  Thank you, Mr. Chairman.  Mr. Chairman, I 

don't know if this amendment is necessary or not, but I think 

it is a good one.  To quote from the amendment, "the court 

shall state the court's factual findings and conclusions of 

law relating to that enforcement on the record." 

     Like I say, I am not sure it is necessary, but I think 

in the interest of transparency in the judicial process, it 

is a good effort to make sure that that transparency occurs.  

And so I encourage my colleagues to support the amendment as 

well. 

     Chairman Conyers.  I thank the gentleman from Texas. 

     The question is on the Deutch amendment.  Would all in 

favor say "aye?" 

     [A chorus of ayes.] 

     Chairman Conyers.  All opposed?  The ayes have it, and 

the amendment is carried.  A reporting quorum being present, 

the question is on reporting the bill as amended favorably to 
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the House.  All in favor, say "aye."  Aye. 2545 
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     This is reporting H.R. 5503.  Reporting quorum being 

present, the question is on reporting the bill as amended 

favorably to the House.  Those in favor say "aye." 

     [A chorus of ayes.] 

     Chairman Conyers.  Those opposed, say "no." 

     [A chorus of noes.] 

     Chairman Conyers.  The ayes seem to have it. 

     Ms. Lofgren.  Mr. Chairman, I would request a recorded 

vote. 

     Chairman Conyers.  Recorded vote is sought by the 

gentlelady from California, Zoe Lofgren.  The clerk will 

recall the roll. 

     The Clerk.  Mr. Conyers? 

     Chairman Conyers.  Aye. 

     The Clerk.  Mr. Conyers votes aye. 

     Mr. Berman? 

     [No response.] 

     Mr. Boucher? 

     [No response.] 

     Mr. Nadler? 

     [No response.] 

     Mr. Scott? 

     Mr. Scott.  Aye. 

     The Clerk.  Mr. Scott votes aye. 
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     Mr. Watt? 2570 

2571 

2572 

2573 

2574 

2575 

2576 

2577 

2578 

2579 

2580 

2581 

2582 

2583 

2584 

2585 

2586 

2587 

2588 

2589 

2590 

2591 

2592 

2593 

2594 

     [No response.] 

     The Clerk.  Ms. Lofgren? 

     Ms. Lofgren.  Aye. 

     The Clerk.  Ms. Lofgren votes aye. 

     Ms. Jackson Lee? 

     [No response.] 

     Ms. Waters? 

     [No response.] 

     Mr. Delahunt? 

     [No response.] 

     Mr. Cohen? 

     [No response.] 

     Mr. Johnson? 

     Mr. Johnson.  Aye. 

     The Clerk.  Mr. Johnson votes aye. 

     Mr. Pierluisi? 

     Mr. Pierluisi.  Aye. 

     The Clerk.  Mr. Pierluisi votes aye. 

     MR. Quigley? 

     Mr. Quigley.  Aye. 

     The Clerk.  Mr. Quigley votes aye. 

     Ms. Chu? 

     Ms. Chu.  Aye. 

     The Clerk.  Ms. Chu votes aye. 
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     Mr. Deutch? 2595 
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     Mr. Deutch.  Aye. 

     The Clerk.  Mr. Deutch votes aye. 

     Mr. Gutierrez? 

     [No response.] 

     Ms. Baldwin? 

     Ms. Baldwin.  Aye. 

     The Clerk.  Ms. Baldwin votes aye. 

     Mr. Gonzalez? 

     [No response.] 

     Mr. Weiner? 

     [No response.] 

     Mr. Schiff? 

     Mr. Schiff.  Aye. 

     The Clerk.  Mr. Schiff votes aye. 

     Ms. Sanchez? 

     Ms. Sanchez.  Aye. 

     The Clerk.  Ms. Sanchez votes aye. 

     Mr. Maffei? 

     Mr. Maffei.  Aye. 

     The Clerk.  Mr. Maffei votes aye. 

     Mr. Polis? 

     Mr. Polis.  Aye. 

     The Clerk.  Mr. Polis votes aye. 

     Mr. Smith? 
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     Mr. Smith.  No. 2620 
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     The Clerk.  Mr. Smith votes no. 

     Mr. Goodlatte? 

     Mr. Goodlatte.  No. 

     The Clerk.  Mr. Goodlatte votes no. 

     Mr. Sensenbrenner? 

     [No response.] 

     Mr. Coble? 

     Mr. Coble.  No. 

     The Clerk.  Mr. Coble votes no. 

     Mr. Gallegly? 

     Mr. Gallegly.  No. 

     The Clerk.  Mr. Gallegly votes no. 

     Mr. Lungren? 

     [No response.] 

     Mr. Issa? 

     [No response.] 

     Mr. Forbes? 

     [No response.] 

     Mr. King? 

     [No response.] 

     Mr. Franks? 

     [No response.] 

     Mr. Gohmert? 

     [No response.] 
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     Mr. Jordan? 2645 
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     [No response.] 

     Mr. Poe? 

     Mr. Poe.  No. 

     The Clerk.  Mr. Poe votes no. 

     Mr. Chaffetz? 

     Mr. Chaffetz.  No. 

     The Clerk.  Mr. Chaffetz votes no. 

     Mr. Rooney? 

     Mr. Rooney.  Aye. 

     The Clerk.  Mr. Rooney votes aye. 

     Mr. Harper? 

     [No response.] 

     Mr. Franks? 

     Mr. Franks.  No. 

     The Clerk.  Mr. Franks votes no. 

     Chairman Conyers.  Mr. Boucher? 

     Mr. Boucher.  I vote aye. 

     The Clerk.  Mr. Boucher votes aye. 

     Mr. Lungren? 

     Mr. Lungren.  Aye. 

     The Clerk.  Mr. Lungren votes aye. 

     Mr. Gohmert? 

     Mr. Gohmert.  No. 

     The Clerk.  Mr. Gohmert votes no. 
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     Chairman Conyers.  Mr. Forbes? 2670 

2671 

2672 

2673 

2674 

2675 

2676 

2677 

2678 

2679 

2680 

2681 

2682 

2683 

2684 

2685 

2686 

2687 

2688 

2689 

2690 

2691 

2692 

2693 

2694 

     Mr. Forbes.  No. 

     The Clerk.  Mr. Forbes votes no. 

     Mr. King.  Mr. King? 

     Chairman Conyers.  Steve King? 

     Mr. King.  No. 

     The Clerk.  Mr. King votes no. 

     Chairman Conyers.  Mr. Jordan? 

     The Clerk.  Mr. Jordan? 

     Mr. Jordan.  No. 

     The Clerk.  Mr. Jordan votes no. 

     Chairman Conyers.  The clerk will report. 

     The Clerk.  Mr. Chairman, 16 members voted aye, 11 

members voted no. 

     Chairman Conyers.  And the bill is agreed to.  And 

without objection, the bill will be reported as a single 

amendment in the nature of a substitute, incorporating 

amendments adopted, staff authorized to make technical and 

conforming changes.  Members will have 2 days for additional 

views. 

     Pursuant to notice, we now consider a motion to 

authorize the issuance of subpoenas to British Petroleum 

America for documents regarding its claims process relating 

to the Gulf oil spill. 

     My colleagues, I am moving to authorize the issuance of 
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subpoenas to BP to assure that the committee has the 

opportunity to obtain on a timely basis the information we 

need to understand the operation of the claims process.   
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     [The motion follows:] 

********** INSERT ***********
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     Chairman Conyers.  Now, since our hearings on May 27, we 

have repeatedly sought to obtain information which would make 

the claims process more transparent, and we have been 

unsuccessful.  And so when British Petroleum solemnly comes 

before this and other committees in the House to pledge to 

pay every legitimate claim without regard to any limitation, 

it begs the question of not only what claims are being paid 

and when, but what claims are not being paid? 
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     And so in a non-combative spirit as possible, it seems 

to me it is in BP's interest to be able to establish these 

facts rather than simply release claims paid information as 

they are doing currently. 

     Only yesterday we were engaged in discussions with them 

regarding obtaining the information, and we are not getting 

anywhere.  It is my understanding that they are telling us 

that they do not track the information and that in any event 

it is up to Administrator Ken Feinberg. 

     And so I hope that what we do here today will put them 

on notice that we are taking this process quite seriously.  

There is a way that we can go about this, and we are hoping 

that we don't have to use the subpoena. 

     But the chair is asking for the support so that if it 

comes to that, if it is necessary.  And I will do this in 

consultation with the distinguished gentleman from Texas that 

we do it. 
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     And I urge support for the measure and recognize Lamar 

Smith. 
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     Mr. Smith.  Thank you, Mr. Chairman.  I support the 

motion to authorize the issuance of subpoenas to BP for 

documents regarding its claims process. 

     BP is responsible for the Gulf oil spill and should pay 

all legitimate claims.  And while BP has given assurances 

that they will do so, it is important that Congress is able 

to exercise oversight over the claims process. 

     I don't believe that any of the documents sought in this 

subpoena relate to confidential information from either BP or 

individual claimants.  So Mr. Chairman, I support the motion 

and yield back the balance of my time. 

     Chairman Conyers.  The vote is on the measure before us.  

We will take a vote.  All in favor, say "aye." 

     [A chorus of ayes.] 

     Chairman Conyers.  All opposed, say no.  The ayes have 

it and the motion is agreed to.  I will invite— 

     Mr. Smith.  Crush video next. 

     Chairman Conyers.  What? 

     Mr. Smith.  The next one is crush video. 

     Chairman Conyers.  Yes, I would invite Bobby Scott to 

take the chair at this point for the crush video proposal 

that is before us.  And I also wanted to acknowledge the 

presence of the former Lieutenant Governor of Texas Ben 
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Barnes has been present with us, and we recognize him at this 

point. 
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     Mr. Scott.  [Presiding.]  Pursuant to notice I call up 

the bill H.R. 5566, the Prevention of Interstate Commerce in 

Animal Crush Videos Act of 2010 for purposes of markup.  The 

clerk will report the bill. 

     The Clerk.  "H.R. 5566, a bill to amend Title 18, United 

States Code, to prohibit interstate commerce in animal crush 

videos, and for other purposes."  

     [The bill follows:] 

********** INSERT ***********
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     Mr. Scott.  Without objection, the bill is considered as 

read and is open for amendment at any point.  I recognize 

myself for 5 minutes for the purpose of an opening statement.  

First, I would like to discuss the background of the 

legislation. 
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     In the late 1990s, Congress was made aware of a growing 

market for videotapes and still photographs depicting 

typically small animals being slowly crushed to death.  These 

depictions are commonly referred to as "crush videos." 

     Much of the materials feature women inflicting torture 

with their bare feet or while wearing high heels.  Depictions 

often appeal to people with a very specific sexual fetish.  

Even in states where harming animals in such a way itself 

violated state laws prohibiting cruelty to animal, 

prosecutors had difficulty obtaining convictions. 

     For example, the faces of the individuals inflicting the 

torture often were not shown on the videos and the locations, 

times and dates of the acts could not be ascertained from the 

depictions themselves. 

     Defendants were, therefore, often able to successfully 

assert as a defense that the state could not prove its 

jurisdiction over the place where the act occurred or that 

the actions took place within the statute of limitations. 

     So because it was hard to find the perpetrators of the 

underlying acts of cruelty to animals and it was so difficult 
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to obtain convictions, Congress adopted and the president 

signed into law a new law prohibiting the creation, sale and 

possession of the depictions of such acts. 
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     New law was codified as Section 48 of Title XVIII U.S. 

Code.  The motivation for passing the law was to address the 

sale of crush videos, but the statute also applied to more 

mainstream material, such as videos depicting hunting and 

fishing and other activity protected by the First Amendment. 

     In April, the Supreme Court invalidated the statute in 

the case U.S. v. Stevens.  The Court also held that the law 

was overbroad and violated the Constitution's First 

Amendment, but did not rule out the possibility of Congress 

adopting a bill that would hold up under scrutiny. 

     Subcommittee on Crime held a hearing about the decision 

in May and heard from witnesses who stated that a narrower 

legislative approach would likely be constitutional and 

survive court challenges.  The bill before us is much 

narrower than the original law. 

     Most important difference is the bill would only 

prohibit the sale of crush videos that are obscene.  This 

would address the key flaw in the original statute because 

obscenity is outside of the protection of the First Amendment 

whereas some of the activity covered by the present law was 

in fact protected by the First Amendment, as the court found. 

     The types of conduct and the depiction that are covered 
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by this bill are narrower than the original law and clearly 

not protected by the First Amendment.  Furthermore, there is 

no confusion as to whether hunting or fishing videos are 

prohibited under this bill.  They are clearly not covered. 

2811 

2812 

2813 

2814 

2815 

2816 

2817 

2818 

2819 

2820 

2821 

2822 

2823 

2824 

2825 

2826 

2827 

2828 

2829 

2830 

2831 

2832 

2833 

2834 

2835 

     I commend my colleague from California, Representative 

Gallegly and my colleague from Michigan, Representative 

Peters, who worked together to produce this bipartisan bill.  

I yield back the balance of my time and recognize for 5 

minutes the gentleman from Texas, Mr. Smith. 

     Mr. Smith.  Thank you, Mr. Chairman.  First of all, Mr. 

Chairman, I want to thank Mr. Gallegly for introducing this 

legislation.  An earlier bill on the same subject I believe 

attracted over 300 co-sponsors, which may well be a record 

for this Congress. 

     H.R. 5566, the Prevention of Interstate Commerce in 

Animal Crush Videos Act, responds to the Supreme Court's 

recent decision in U.S. v. Stevens, which invalidated the 

federal animal cruelty statute codified in 18 USC 48. 

     Originally enacted in 1999 with broad bipartisan 

support, this statute attempted to address depictions of 

animal cruelty, including so-called animal crush videos.  The 

law was successful in virtually eliminating the market for 

these disturbing videos which depict small animals being 

slowly crushed to death by women using their bare feet or 

while wearing high heels. 
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     All 50 states and the District of Columbia have laws 

banning acts of animal cruelty such as those portrayed in 

these videos.  However, animal crush videos often do not 

reveal the identity of those involved, making it difficult 

for states to prosecute the perpetrators for the underlying 

animal cruelty. 
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     Federal legislation is necessary to address the 

interstate sale and distribution of these videos, which is 

often beyond the reach of many state laws.  Federal penalties 

will serve as an additional deterrent to those who engage in 

this cruel behavior.  In Stevens though, the Supreme Court 

held that the animal cruelty statute was over broad under the 

First Amendment. 

     H.R. 5566 proposes a very narrow statute aimed 

specifically at criminalizing animal crush videos.  The 

primary sponsor of this legislation, Mr. Gallegly, has gone 

to great lengths to fully and effectively respond to the 

Court's analysis.  The bill limits this new criminal offense 

to obscene material. 

     The Supreme Court has recognized Congress' authority to 

regulate obscene material as a category of protected speech 

under the First Amendment.  I thank the chairman, Mr. 

Conyers, for his attention to this issue and for bringing 

this legislation before the committee today. 

     H.R. 5566 is a thoughtful, deliberate response to the 
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Stevens decision that proposes a criminal penalty that will 

withstand constitutional scrutiny. 
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     Mr. Chairman, I will yield back. 

     Mr. Scott.  Thank you and, without objection, other 

members' opening statements will be included in the record 

other than Mr. Gallegly, who is the chief sponsor of the 

bill. 

     The gentleman from California is recognized. 

     Mr. Gallegly.  Thank you very much, Mr. Chairman.  I 

want to thank you and the ranking member for working me to 

draft this bill to put a stop to crush videos.  By now I 

think most of us, if not all of us are familiar with these 

disgusting videos, as Lamar and others have said, features 

small and defenseless animals secured to the floor and being 

slowly tortured to death, often by women wearing spiked heels 

and other attire. 

     We are also in near universal agreement that these 

videos must be stopped as we were when my bill first was 

passed in the House in 1999 by a bipartisan vote of 372 to 42 

and by unanimous consent in the Senate, and subsequently 

signed into law by then President Clinton. 

     This is not just an animal cruelty bill, Mr. Chairman.  

It is a law enforcement bill.  I first became aware of this 

issue when the district attorney of Ventura County, 

California came to me and brought it to my attention in early 
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1999. 2886 
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     He explained that although crush videos were illegal 

under the state laws, the crime was difficult to prosecute 

because video producers moved their goods through interstate 

commerce to avoid prosecution. 

     The FBI, the U.S. Department of Education and the U.S. 

Department of Justice consider animal cruelty to be one of 

the early warning signs of future violence by youths, the 

Boston Strangler, the Unabomber, Jeffrey Dahmer, Ted Bundy, 

all tortured animals before they began to murder people. 

     As you know, Mr. Chairman, as you mentioned, the Supreme 

Court ruled in April that the 1999 law was too broad.  In 

response to their ruling, I have introduced along with my 

friend from Michigan, Mr. Peters, the Prevention of 

Interstate Commerce to Animal Crush Videos Act of 1910. 

     Based on the testimony of constitutional experts at the 

May 26th Crime Subcommittee hearing, I worked with the 

members of both sides of the aisle to craft legislation that 

is narrowly focused to prohibit crush videos rather than the 

broader depiction of animal cruelty. 

     Mr. Chairman, immediately after the 1999 bill became 

law, the crush video industry disappeared.  It has reemerged 

in light of the Court's ruling.  Quick passage of this bill 

will once again stop these revolting videos that depict the 

torture and killing of defenseless animals. 
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     I want to thank you, Mr. Chairman.  I thank the ranking 

member, both of you for your comments in this markup.  And I 

would strongly urge the committee to move quickly to support 

and vote for H.R. 5566, and I yield back. 
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     Mr. Scott.  Thank you.  We will ask other members to put 

their opening statements in the record, without objection, so 

ordered. 

     Are there any amendments?  There being no amendments, 

the reporting quorum, I believe, is present. 

     The question is on the favorably reporting the bill to 

the House.  Those in favor will say "aye." 

     [A chorus of ayes.] 

     Mr. Scott.  All opposed, say "no."  The ayes have it but 

there may be a question about a quorum, so I am going to call 

for a recorded vote.  The clerk will call the roll. 

     The Clerk.  Mr. Berman? 

     [No response.] 

     Mr. Boucher? 

     [No response.] 

     Mr. Nadler? 

     [No response.] 

     Mr. Scott? 

     Mr. Scott.  Aye. 

     The Clerk.  Mr. Scott votes aye. 

     Mr. Watt? 
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     [No response.] 2936 
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     Ms. Lofgren? 

     [No response.] 

     Ms. Jackson Lee? 

     [No response.] 

     Ms. Waters? 

     [No response.] 

     Mr. Delahunt? 

     [No response.] 

     Mr. Cohen? 

     Mr. Cohen.  Aye. 

     The Clerk.  Mr. Cohen votes aye. 

     Mr. Johnson? 

     Mr. Johnson.  Aye. 

     The Clerk.  Mr. Johnson votes aye. 

     Mr. Pierluisi? 

     Mr. Pierluisi.  Aye. 

     The Clerk.  Mr. Pierluisi votes aye. 

     Mr. Quigley? 

     [No response.] 

     Ms. Chu? 

     [No response.] 

     Mr. Deutch? 

     Mr. Deutch.  Aye. 

     The Clerk.  Mr. Deutch votes aye. 
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     Mr. Gutierrez? 2961 

2962 

2963 

2964 

2965 

2966 

2967 

2968 

2969 

2970 

2971 

2972 

2973 

2974 

2975 

2976 

2977 

2978 

2979 

2980 

2981 

2982 

2983 

2984 

2985 

     [No response.] 

     Ms. Baldwin? 

     Ms. Baldwin.  Aye. 

     The Clerk.  Ms. Baldwin votes aye. 

     Mr. Gonzalez? 

     [No response.] 

     Mr. Weiner? 

     [No response.] 

     Mr. Schiff? 

     Mr. Schiff.  Aye. 

     The Clerk.  Mr. Schiff votes aye. 

     Ms. Sanchez? 

     Ms. Sanchez.  Aye. 

     The Clerk.  Ms. Sanchez votes aye. 

     Mr. Maffei? 

     [No response.] 

     Mr. Polis? 

     Mr. Polis.  Aye. 

     The Clerk.  Mr. Polis votes aye. 

     Mr. Smith? 

     Mr. Smith.  Aye. 

     The Clerk.  Mr. Smith votes aye. 

     Mr. Goodlatte? 

     Mr. Goodlatte.  Aye. 
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     The Clerk.  Mr. Goodlatte votes aye. 2986 
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     Mr. Sensenbrenner? 

     [No response.] 

     Mr. Coble? 

     Mr. Coble.  Mr. Coble votes aye. 

     Mr. Gallegly? 

     Mr. Gallegly.  Aye. 

     The Clerk.  Mr. Gallegly votes aye. 

     Mr. Lungren? 

     Mr. Issa? 

     Mr. Lungren.  Aye. 

     The Clerk.  Mr. Lungren votes aye. 

     Mr. Issa? 

     [No response.] 

     Mr. Forbes? 

     [No response.] 

     Mr. King? 

     [No response.] 

     Mr. Franks? 

     [No response.] 

     Mr. Gohmert? 

     [No response.] 

     Mr. Jordan? 

     [No response.] 

     Mr. Poe? 
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     [No response.] 3011 
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     Mr. Chaffetz? 

     [No response.] 

     Mr. Rooney? 

     [No response.] 

     Mr. Harper? 

     Mr. Harper.  Aye. 

     The Clerk.  Mr. Harper vote aye. 

     Mr. King? 

     Mr. King.  Aye. 

     The Clerk.  Mr. King votes aye. 

     Ms. Lofgren? 

     Ms. Lofgren.  Aye. 

     The Clerk.  Ms. Lofgren votes aye. 

     Ms. Chu? 

     Ms. Chu.  Aye. 

     The Clerk.  Ms. Chu votes aye. 

     Mr. Rooney? 

     Mr. Rooney.  Aye. 

     The Clerk.  Mr. Rooney votes aye. 

     Mr. Conyers? 

     Chairman Conyers.  Aye. 

     The Clerk.  Mr. Conyers votes aye. 

     Mr. Boucher? 

     Mr. Scott.  He votes aye. 
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     The Clerk.  Mr. Boucher votes aye. 3036 
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     Mr. Forbes? 

     Mr. Forbes.  Aye. 

     The Clerk.  Mr. Forbes votes aye. 

     Mr. Jordan? 

     Mr. Jordan.  Yes. 

     The Clerk.  Mr. Jordan votes yes. 

     Is that everybody? 

     Mr. Scott.  Do any other members wanted to vote?  The 

clerk will report. 

     The Clerk.  Mr. Chairman, 23 members voted aye. 

     Mr. Scott.  Thank you.  The bill is reported, without 

objection.  The staff is authorized to make technical and 

conforming changes and members will have 2 days to submit 

additional views. 

     Pursuant to notice I call up House Resolution 1455 

directing the attorney general to submit to the House of 

Representatives copies of certain communications related to 

certain recommendations regarding administration appointments 

and move that it be reported adversely to the House.   

     [The resolution follows:] 

********** INSERT ***********
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     Mr. Scott.  Without objection, the resolution is 

considered as read and open for amendment in any point.  And 

on behalf of the chairman, I will make the opening statement. 
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     This resolution was introduced by our ranking member, 

the gentleman from Texas, Mr. Smith, and referred to our 

committee.  Although we have significant legislative business 

before us, under House rules we are required to report this 

resolution within 14 days of its introduction or a privileged 

motion to discharge the committee could be filed on the House 

floor. 

     So we must put aside important legislative matters 

before us and address this resolution.  And for three reasons 

I recommend that we report it adversely. 

     First, although there is no credible evidence that the 

Department of Justice had any involvement in or knowledge of 

any alleged offers to Representative Sestak or Mr. Romanoff, 

the department has already responded to multiple inquiries 

from Republican members on this issue and letters of May 

21st, June 1th4 and June 15th. 

     Attorney General Holder has responded to questions on 

this subject before this committee on May 13th.  The 

department has made it clear that any allegation of criminal 

conduct by public officials will be reviewed carefully by 

career prosecutors and law enforcement agent who will take 

any appropriate action. 
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     In addition the White House counsel released a memo on 

May 28th describing what happened concerning Representative 

Sestak and a White House e-mail to Mr. Romanoff has also been 

publicly released. 
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     Second, high ranking Bush administration lawyers and 

others on both sides of the aisle agreed that there is 

nothing illegal about offering a potential candidate for 

office an administration appointed political position even if 

partially motivated to avoid a divisive primary. 

     For example, Steven Bradbury, former Bush assistant 

attorney general in charge of the Office of Legal Counsel 

acknowledged that there would be no criminal prosecution 

based on the conduct at issue here. 

     Former Bush White House ethics advisor, Richard Painter 

said on May 28th that in light of the information released by 

the White House, it is even more apparent that this is a non-

issue, no scandal, time to move on. 

     Former DOJ Public Integrity Prosecutor Peter Zeidenberg, 

who once pursued charges against a top Hillary Clinton 

fundraiser commented that you would be laughed out of the 

courtroom for trying to prosecute the alleged conduct 

concerning Representative Sestak.  Third, particularly in 

light of all of this, there is no proper basis for the 

resolution's specific document request. 

     There has been no indication that there was any guidance 
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or recommendation from the department to the White House in 

this matter as in the first request. 
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     And if there is any new opened investigation or review 

by DOJ or the FBI as to the alleged improper conduct, the FBI 

has explained that it would contradict a longstanding policy 

and jeopardize an investigation to either confirm or deny its 

existence. 

     Providing all documents related to such inquiries 

demanded in the second request would be even worse.  The 

department has also explained the long history of career 

officials handling such matters professionally and 

independently without need for special counsel. 

     Former Bush Attorney General Michael Mukasey, who did 

appoint a special prosecutor in the U.S. attorney matter, has 

agreed that there is no basis for one here. 

     Indeed the Department of Justice Inspector General found 

the U.S. attorney matter involved improper conduct concerning 

and by Department of Justice an improper political pressure 

on federal prosecutors. 

     At its core, that investigation was about ensuring the 

proper functioning of the criminal justice system, none of 

which is involved here.  For those reasons, I recommend that 

we report the resolution adversely to the House and return as 

expeditiously as we can to other important business before 

the committee. 
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     I now recognize the ranking member of the committee, the 

gentleman from Texas, Mr. Smith. 
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     Mr. Smith.  Thank you, Mr. Chairman.  Today's resolution 

will help the president further his goal of increasing 

government's transparency and accountability. 

     When President Obama was elected, he made grand promises 

of change in Washington.  He claimed he would impose strong 

ethic standards on White House staff and promised to run the 

most open and transparent administration in American history. 

     Unfortunately, the Obama administration has broken both 

of these promises.  Rather than openness and transparency, 

the administration has engaged in regrettable back room 

political deals. 

     It has been 4 months since Congressman Joe Sestak 

disclosed that the Obama Administration discussed with him a 

federal appointment in exchange for his dropping out of the 

Democratic primary for Senate in Pennsylvania. 

     And it has been several weeks since Colorado House 

Speaker Andrew Romanoff disclosed he received a similar 

offer.  It appears that administration officials may have 

engaged in an unethical and possibly illegal practice of 

manipulating Senate Democratic primary elections by offering 

candidate jobs in this administration. 

     In the White House counsel's report released earlier 

this month, the administration admitted to making the offer 
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to Sestak in an attempt to prevent a divisive primary that 

might have ended with a lost Democratic seat in the Congress. 
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     The president's political affiliation as a Democrat does 

not give administration officials carte blanche to do 

whatever they want simply because it benefits the Democratic 

Party. 

     The most basic rule of American government is that no 

one, not even the administration, is above the law.  Free, 

fair and democratic elections are the cornerstone of our 

political system. 

     Federal law protects fair elections by prohibiting 

government officials from using their positions of power to 

unduly influence election outcomes.  It is a crime to offer 

someone a federal appointment as a reward for withdrawing 

from a primary election race. 

     The attorney general has a responsibility to ensure that 

all political officials, including administration officials, 

follow this law.  The American people are not buying the 

administration's defense of everyone does it or that is just 

how Washington works. 

     Regardless of anyone else's behavior, President Obama 

made changing Washington the cornerstone of his campaign.  

Nobody asked him to promise open and transparent government, 

but when he did, Americans took his promises seriously. 

     The resolution of inquiry we consider today directs 
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Attorney General Holder to do what President Obama has failed 

to do for 4 months, transmit to Congress, documents relating 

to the White House's potential illegal and unethical offers 

to Congressman Sestak and Speaker Romanoff. 
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     I am disappointed that this resolution of inquiry is 

even necessary, but the administration has ignored all 

efforts to conduct meaningful oversight. 

     On June 8th, Mr. Sensenbrenner and I sent Attorney 

General Holder a letter asking for the documents we are now 

seeking by this resolution.  And on Monday, oversight and 

reform government ranking member Darrell Issa and I sent a 

letter to the White House highlighting a curious pattern of 

federal earmarks directed to congressional districts around 

the same time the representative decided not to run in the 

statewide Democratic Senate primary. 

     If the administration has nothing to hide, why not 

provide Congress with the requested documents and restore 

integrity to our election process?  It is time for the White 

House to make good on its promise of transparency and come 

clean about what other elections administration officials may 

have sought to influence. 

     Mr. Chairman, I encourage my colleagues to support this 

inquiry and before I yield back I would like unanimous 

consent to put into the record the opening statement of our 

colleague, Jim Sensenbrenner. 
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     Mr. Scott.  Without objection, so ordered.   3208 

3209 

3210 

     [The statement of Mr. Sensenbrenner follows:] 

********** INSERT ***********
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     Mr. Scott.  And without objection, other member's 

statements will be included in the record.  Are there any 

amendments?  There are no amendments.  The question before us 

is the motion that the resolution be referred to the House 

adversely. 
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     Mr. Goodlatte.  Mr. Chairman. 

     Mr. Scott.  The gentleman from Virginia. 

     Mr. Goodlatte.  Mr. Chairman I move to strike the last 

word. 

     Mr. Scott.  The gentleman is recognized for 5 minutes. 

     Mr. Goodlatte.  Thank you, Mr. Chairman.  Mr. Chairman, 

I am pleased to support this resolution of inquiry.  Since 

the news of the Sestak and Romanoff scandals broke earlier 

this year, liberal commentators and media outlets have raised 

the arguments that these sorts of offers happen all the time.  

And that this is just "business as usual." 

     What they failed to admit is that business as usual is 

entirely incompatible with the change that this 

administration promised to bring to American politics.  

"Change we can believe in" is a slogan that Americans became 

familiar with 2008 and 2009 as this administration ran for 

office and began governing. 

     Americans probably thought it referred to a promise to 

bring a new political culture to Washington.  Obviously they 

were mistaken. 
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     The reality is that this is not business as usual.  

Administrations in the past have relied on the wisdom of 

American people to elect their leaders not on powerful 

political interference in state primary races. 
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     But this administration is different.  It passed a 

health care bill that reorganized one-sixth of the American 

economy and bailed out rich Wall Street banks.  It should be 

no surprise, therefore, that the administration had to resort 

to highly unusual tactics to scratch the backs of those who 

scratched theirs. 

     Supporters of the administration's actions with respect 

to the Sestak and Romanoff scandals must now make a choice.  

Do they continue to subscribe to the tired notion that this 

administration has brought change to Washington?  Or would 

they like to now admit that the administration is yet another 

reiteration of "business as usual" in Washington, D.C.? 

     Mr. Chairman, the types of actions that are alleged 

regarding White House employees with regard to Democratic 

Senate primaries around the country is not business as usual.  

This committee should not acknowledge that it is business as 

usual and should go ahead and support this resolution of 

inquiry. 

     The resolution of inquiry will deliver transparency 

about the Sestak and Romanoff scandals.  This transparency is 

long overdue.  I support the resolution and ask why anyone 
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would not support providing for that kind of transparency 

when it comes to very serious allegations about wrongdoing in 

the White House?  I yield back. 
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     Mr. Scott.  I think the gentleman's time has expired.  

Are there other amendments? 

     Mr. Gallegly.  Mr. Chairman? 

     Mr. Scott.  The gentleman from California is recognized. 

     Mr. Gallegly.  I move to strike the last word. 

     Mr. Scott.  The gentleman is recognized. 

     Mr. Gallegly.  Mr. Chairman on May 28th, committee 

Republicans sent a letter requesting the FBI investigate the 

allegations regarding White House officials offering Rep. Joe 

Sestak a job. 

     On June 8th, Ranking Member Smith and Sensenbrenner sent 

a letter to the Department of Justice requesting specific 

information to ensure Congress and the American public 

understand the DOJ's involvement in the Sestak and Romanoff 

matters. 

     The responses from both the FBI and the DOJ, which did 

not address any of the serious issues raised in the letters, 

was disappointing at the very least.  Although we can 

disagree about policy we should all be able to agree that the 

Congress has not only the role but a responsibility to 

oversee the FBI and DOJ. 

     I would ask my colleagues to support this resolution to 
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preserve congressional oversight of the administration.  

Thank you, Mr. Chairman.  I yield back. 
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     Mr. Scott.  Are there other amendments? 

     Mr. King.  Mr. Speaker? 

     Mr. Scott.  The gentleman from Iowa, do you have an 

amendment? 

     Mr. King.  I move to strike the last word. 

     Mr. Scott.  The gentleman is recognized for 5 minutes. 

     Mr. King.  Thank you, Mr. Chairman.  Mr. Chairman I 

support the pending resolution of inquiry which is directed 

at the most politicized Department of Justice in recent 

history. 

     The Department of Justice and this administration have a 

history of operating on a partisan basis, which is why it is 

essential that this committee conduct meaningful, thorough 

and effective oversight of the Department of Justice to 

prevent its just becoming a political arm of the Obama 

administration. 

     This resolution of inquiry attempts to break the culture 

of secrecy at DOJ that we have become all too familiar with 

under the Obama administration.  We have the Attorney General 

Holder criticizing Arizona's immigration law before he has 

even read the law.  And we heard that before us in this very 

room, Mr. Chairman. 

     And we have also the Civil Rights Division saying that 
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the people of Kinston, North Carolina can't have nonpartisan 

elections on one of the clearest examples of this Department 

of Justice's politicization it involves a mishandling of the 

New Black Panther case. 
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     In May of 2009, the Department of Justice made a sudden 

and still unexplained decision to abandon the case against 

the new Black Panther party that was the most open and shut 

case of voter intimidation in the history of America.  It was 

on videotape.  That is more open and shut than something that 

happen back post-Civil War. 

     This case arose out of videos that show two members of 

the New Black Panther party with billy clubs smacking them in 

their hands clearly intimidating voters entering and exiting 

the polling location in Philadelphia on Election Day and 

calling people crackers. 

     None of the three original defendants in the case even 

bothered to show up to court.  Thus, the court directed 

Department of Justice to file the necessary paperwork to 

proceed with a default judgment, which very likely would have 

resulted in an important victory for the Department of 

Justice's efforts to prevent voter intimidation. 

     Rather than moving forward with the default judgment, 

the Department of Justice reversed course and inexplicably 

dropped its case against all but one of the defendants. 

     And as for the remaining defendant, we know that the 



 144

Department of Justice did not seek or obtain the maximum 

penalty associated with voter intimidation despite the 

testimony under oath by Assistant Attorney General Thomas 

Perez before the Subcommittee on the Constitution. 
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     He stated that the maximum was sought and obtained but 

the facts in the case demonstrate that only a narrow 

injunction was obtained against the defendant. 

     After 6 months of trying to get answers from the 

Department of Justice about this case, Mr. Wolf, ranking 

member of the Department of Justice's Appropriations 

Subcommittee, introduced a resolution of inquiry that was 

referred to this committee. 

     Republicans voted in favor of that resolution but we 

were outvoted, and the truth about the New Black Panther 

party case to this day remains an administration secret.  I 

fear that the resolution we are considering today will meet 

the same fate as the New Black Panther Party resolution, the 

one I just mentioned. 

     Americans will be left in the dark yet again, and the 

administration and the Department of Justice will get away 

with another tag team effort to advance a highly political 

agenda.  I strongly encourage my colleagues to vote yes on 

this resolution of inquiry and break the cycle of secret 

political decisions at the Department of Justice. 

     The American people deserve the truth about the Sestak 
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scandal, and they deserve to know how the Department of 

Justice may have advised the administration in dealing with 

the consequences. 
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     And Mr. Chairman, in the Kinston, North Carolina case 

for example, the people of Kinston, North Carolina voted by 

63.8 to 36.2 that they wanted nonpartisan elections.  The 

Department of Justice made a political decision, some would 

say a race-based decision, and I would agree with that. 

     The same person that cancelled the New Black Panthers 

investigation also is the one that cancelled the will of the 

people in Kinston, North Carolina and that is Loretta King. 

     She said, and this is Kinston, North Carolina, "Removing 

the partisan queue in municipal elections will eliminate the 

single factor that allows black candidates to be elected to 

office.  Voters base their choice more on race than political 

affiliation." 

     I mean this is an appalling decision of the part of 

Justice, the Department of Justice, not to mention that there 

is not one nickel or 1 man-hour invested in the investigation 

of the criminal enterprise known as ACORN.  And yet we have 

the Department of Justice investigating Arizona, not having 

read the bill. 

     Yes, we need approval on this resolution that has been 

offered by Mr. Smith.  I support it.  I ask unanimous consent 

to introduce into the record the letter from the Department 
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of Justice that addresses the Kinston, North Carolina case, 

and I would ask unanimous consent. 
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     Mr. Scott.  Is there objection?  No objections, so 

ordered.  

     [The information follows:] 

********** INSERT ***********
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     Mr. King.  And then Mr. Chairman I appreciate your 

indulgence, and I would yield back the balance of my time. 

3392 

3393 

3394 

3395 

3396 

3397 

3398 

3399 

3400 

3401 

3402 

3403 

3404 

3405 

3406 

3407 

3408 

3409 

3410 

3411 

3412 

3413 

3414 

3415 

3416 

     Mr. Scott.  Gentleman's time has expired.  Are there 

other amendments? 

     Mr. Franks.  Mr. Chairman? 

     Mr. Scott.  The gentleman from Arizona. 

     Mr. Franks.  Move to strike the last word. 

     Mr. Scott.  The gentleman from Arizona is recognized for 

5 minutes. 

     Mr. Franks.  Well, thank you, Mr. Chairman.  Mr. 

Chairman, I support the resolution of inquiry that we are 

considering today because it is an important effort to 

conduct meaningful oversight of the Department of Justice. 

     And one of our primary roles as members of this 

committee is to ensure that the DOJ properly discharges its 

duties as the nation's law enforcement agency and that it not 

engage in political affairs at the direction of this 

administration. 

     This committee has considered numerous resolutions of 

inquiry, this Congress, seeking documents from the DOJ.  

Unfortunately, those resolutions have repeatedly been 

reported unfavorably out of this committee. 

     For example, Mr. Chairman, you will recall that the 

committee Republicans introduced a resolution of inquiry in 

November of last year trying to understand why this 
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administration still has not developed a coherent policy for 

detaining, trying and transferring terrorists at Guantanamo 

Bay. 
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     It is utterly irresponsible for the Justice Department 

to continue to cobble together an ad hoc approach to the 

nation's war on terrorism.  That resolution was also voted 

down by this committee. 

     As a result this committee is left without credible 

evidence the DOJ has an effective anti-terrorism policy.  And 

when the Obama administration's policy for dealing with 

terrorists is simply "trust us," Americans cannot help but 

feel less safe. 

     Similarly, our resolution of inquiry to obtain documents 

from the DOJ regarding its policy for providing Miranda 

warnings to our enemies captured on the battlefield was also 

reported unfavorably. 

     And still months after DOJ under the Obama 

administration announced that it would reconsider where to 

hold the trial of 9/11 mastermind Khalid Sheikh Mohammed, 

still DOJ has left Americans in the dark about where this 

trial will finally be held.  In fact, Mr. Chairman, the 

attorney general has even refused to rule out New York City. 

     When might we expect this political hot button issue to 

be finally made public?  Political reports and advocates on 

both sides of the issue expect that the administration will 
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hold off revealing its true intentions until after the 

November election. 
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     Even Senator Durbin has conceded the expediency of 

delay, "We have to resolve that Guantanamo issue at another 

time."  Asked that if he meant a non-election year, Durbin 

replied, "Well perhaps it will be easier.  That's a pretty 

cynical view and very accurate." 

     Mr. Chairman, if the administration is taking the same 

view then the administration is lack of transparency is 

nothing less than playing politics with national security. 

     We can all agree that the administration's first job is 

to protect the United State from threats rather than 

shielding itself from accountability of the voters. 

     Ironically, as you can see on the monitors, had to wait 

for a moment to make sure you could see on the monitors, the 

home page of the DOJ Web site proudly displays an initiative 

called "Open Government at the Department of Justice." 

     And when you click on that banner, Mr. Chairman, you 

will learn that this initiative was undertaken pursuant to 

President Obama's memorandum on transparency and open 

government. 

     But the facts show that the DOJ under this 

administration is anything but transparent and I strongly 

encourage my colleagues to vote yes on this resolution of 

inquiry and break the cycle of secret political decisions at 
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the Department of Justice. 3467 
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     The American people deserve the truth about the Sestak 

scandal.  And they deserve to know whether the DOJ, this 

agency responsible for enforcing the laws of this nation and 

for investigating these kinds of things played a role in 

covering up the Sestak scandal. 

     And with that Mr. Chairman, I would yield back the 

balance of my time. 

     Mr. Scott.  All right.  The gentleman's time has 

expired.  Are there other amendments? 

     Mr. Rooney.  Mr. Chairman? 

     Mr. Scott.  The gentleman from Florida for which purpose 

to you seek recognition? 

     Mr. Rooney.  Remove to strike the last word. 

     Mr. Scott.  The gentleman is recognized for 5 minutes. 

     Mr. Rooney.  Mr. Chairman, during the 2008 presidential 

election campaign, President Obama made transparency and open 

government priorities for his administration. 

     In fact, the day after his inauguration he issued a 

memorandum directing the heads of government agencies to make 

government more transparent and user friendly. 

     It is strange, therefore, that the American people had 

to learn of the secret offers to Congressman Joe Sestak and 

Colorado House Speaker Andrew Romanoff from them and not from 

this most transparent administration. 
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     And here we are 4 months after Congressman Sestak 

disclosed the offer to the public, considering this 

resolution of inquiry.  This resolution is necessary only 

because the administration has failed to live up to its 

promise of open government for 4 months. 
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     If this administration were serious about transparency, 

it would have already produced the documents to Congress 

relating to discussions of quid pro quo offers to Congressman 

Joe Sestak and Colorado House Speaker Andrew Romanoff.  

Instead, Congress is left having to ask for information from 

the Department of Justice. 

     Let me further explain what transparency means to this 

administration.  On May 28th, the administration issued a 

short two-page memorandum after months of political pressure 

to provide details about the Sestak issue. 

     Congressional leaders and the media asked for more 

details but they were not provided.  Because the memo raised 

more questions than it answered, on June 4th the ranking 

member asked that the full Judiciary Committee hold a hearing 

to investigate these deals.  That request was declined. 

     Then on June 8th, the ranking member, Mr. Sensenbrenner, 

sent Attorney General Holder a letter informally asking for 

the documents we are now seeking by this resolution.  Once 

again, the administration blocked Congress' oversight 

function and the constitutional system of checks and 
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balances. 3517 

3518 

3519 

3520 

3521 

3522 

3523 

3524 

3525 

3526 

3527 

3528 

3529 

3530 

3531 

3532 

3533 

3534 

3535 

3536 

3537 

3538 

3539 

3540 

3541 

     Finally, last Sunday, the administration announced on a 

Sunday morning political television show that it would 

disclose no additional information on this matter.  As a last 

resort, the American people have turned to this committee to 

give life to the transparency that this administration 

promised us.  Therefore, I support this resolution. 

     And I yield back the balance of my time. 

     Mr. Scott.  The gentleman's time has expired.  Are there 

other amendments for which purpose—gentleman from California? 

     Mr. Issa.  Mr. Chairman, I move to strike the last word. 

     Mr. Scott.  The gentleman is recognized for 5 minutes. 

     Mr. Issa.  I join with the ranking member in believing 

that time has come to get answers from the administration on 

a number of troubling matters.  Congressman Sestak has done 

nothing but tell us something that should never have 

happened, happened. 

     The administration, after 10 weeks of intense scrutiny 

and requests by the press, issued a page and a quarter 

statement that simply said there is nothing illegal or 

unethical.  Mr. Chairman, the American people know that this 

business as usual, which is the defense, is unethical and 

wrong. 

     Whether it is illegal or not is up to a legitimate 

inquiry into the facts, but the facts are not forthcoming.  
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Not in the case of Sestak, not in the case of Romanoff, not 

in the case of many other troubling events that we continue 

seeing going on in this administration's use of federal 

funds, potentially to clear fields, to save tens of millions 

of dollars of political money. 
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     Mr. Chairman, since the days of Andrew Jackson, Congress 

has passed one after another, strong laws to prevent simply 

campaigning based on payoffs if you are elected.  We have, 

additionally, under the Hatch Act, prohibited or put up the 

wall, if you will, of separation between government officials 

who are, in fact, political appointees and politics. 

     The last administration was researched extensively for 

something as simple as firing their own appointees in order 

to replace them with other appointees.  The chairman himself 

was very active in asking about the U.S. attorney firings and 

whether or not that was politically motivated when, of 

course, no laws were broken. 

     It is completely within the administration's right to 

hire and replace people that they appoint.  And certainly 

today, this committee has a right to say, why is Rahm Emanuel 

still there when he used a—yes, exactly—when he deceived and 

disguised his actions by using former President Clinton to 

offer something in order to clear the field? 

     Clearly showing that whatever he was offering and why he 

was offering it was something he did not want to have 
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publicly disclosed.  Congressman Sestak publicly disclosed 

it, or the administration would still be denying any and all 

wrongdoing.  In the case of Colorado State Senator Romanoff, 

very clearly, if not for the e-mails we would still have 

complete denial. 
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     So Mr. Chairman, the time has come, so many months have 

passed since the first announcement in February, so many 

questions have been asked and none answered, not even by that 

one and a half page "we did nothing wrong" or others saying 

it is business as usual.  You didn't expect us to change 

everything. 

     Mr. Chairman, I would ask that you favorably move this 

resolution and yield back the balance of my time. 

     Mr. Scott.  The gentleman's time has expired.  Are there 

other amendments? 

     Mr. Harper.  Mr. Chairman, I move to strike the last 

word. 

     Mr. Scott.  The gentleman is recognized for 5 minutes. 

     Mr. Harper.  Thank you, Mr. Chairman.  Mr. Chairman, it 

doesn't take a lawyer or a judge to recognize that the 

administration's discussions about job offers with 

Representative Sestak and Andrew Romanoff in an attempt to 

influence Senate Democratic primaries go against the spirit 

of federal laws designed to prohibit political officials from 

wrongfully influencing the election process. 
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     The Hatch Act prohibits federal employees from engaging 

in certain political activity.  The Hatch Act was enacted to 

ensure that individuals entrusted with discharging a federal 

duty on behalf of the executive branch maintain a bright line 

separation between their jobs and political activities. 
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     Similarly, several provisions in Title 18, the Federal 

Criminal Code, clearly prohibit offering, giving and taking 

anything of value in exchange for any political activity.  In 

fact, it is some of these very same statutes that are 

currently at issue in the trial of President Obama's home 

state's former governor, Ron Blagojevich. 

     Mr. Chairman, I do not know whether administration 

officials violated any federal law when they offered jobs to 

Congressman Sestak and Speaker Romanoff, but it is obvious 

that in doing so the administration may have engaged in the 

type of behavior these statutes were designed to prohibit. 

     I suspect the administration knows this.  After all, 

what was the need for President Clinton to deliver the 

message to Congressman Sestak?  Was it to ensure the 

administration would avoid any potential liability under the 

Hatch Act or Title 18? 

     Ultimately, we all work for the American people.  The 

salaries of federal employees, including those who work for 

the Obama administration, are paid by American taxpayers.  We 

must remember that federal employees are paid to provide 
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necessary government services to the American people who pay 

their salaries. 
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     Taxpayer dollars should never be used by politicians to 

further entrench their own partisan political interests.  

This resolution of inquiry will, hopefully, yield documents 

that reveal the truth about whether the administration 

violated federal law. 

     That is why I strongly support this resolution of 

inquiry.  Mr. Chairman, I yield back the balance of my time. 

     Mr. Scott.  The gentleman's time has expired.  Are there 

other amendments? 

     The gentleman from Texas, Mr. Gohmert, recognized for 5 

minutes for the purpose of striking the last word? 

     Mr. Gohmert.  All right, thank you for the purposes of 

striking the last word.  I do think that this resolution is 

important.  We have seen from this Justice Department over 

the last year and a half, the way they handled the Black 

Panther voter situation. 

     Where you clearly—according to an African American 

gentleman that was one of the original fighters for the civil 

rights movement in the 1960s—give an affidavit, obviously 

under oath, saying it was the worst case of voter 

intimidation he had ever seen, more so than the 1960s. 

     And then, even though all the career people said they 

wanted to go forward, it was a locked down case, this Justice 
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Department runs in and drops everything but one of the 

defendants.  They were on video.  They had testimony, and 

they dropped it. 
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     So clearly, this was more about partisan politics than 

it was about doing justice.  We know that—this weekend I saw 

a newspaper article that said that the five people involved 

in the 9/11 plotting beginning with Khalid Sheikh Mohammed 

had decided to plead guilty. 

     They were going to waive all of their pleading rights.  

They were going to give up all future motions.  They were 

just going to come in, waive everything, plead guilty. 

     Unfortunately, that article was dated December 9th, 

2008, and a month later this so-called Department of Justice 

runs in and said, "We are not going to let them plead guilty.  

We are going to move them to New York and make a circus out 

of this thing." 

     That wasn't about justice.  Justice was about to be done 

for the over 3,000 victims of 9/11.  And so now, the report 

this weekend is the decision may be put off until after the 

November elections.  Gee, could that be about politics?  It 

ought to be about justice. 

     And then we find out that something we have been trying 

to get to the bottom of for quite some time—these offshore 

leases that were executed in 1998, 1999 under the Clinton 

administration in which the price adjustment language we were 
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told in natural resources was actually pulled out 

intentionally. 
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     The guy that prepares them said, "Hey, you are leaving 

out this language."  He said, "Leave it out and leave out the 

addenda."  That cost the federal treasury hundreds of 

millions, and now I am told it is cost us billions of dollars 

that went to companies like British Petroleum. 

     And one of the people we were told that was not 

interviewed was a person named Sylvia Baca, because, you 

know, she left the government and was no longer in the 

government service so the I.G. didn't investigate or question 

her. 

     And now guess what?  She is back working for the 

Interior Department and works for the mining management, 

Minerals Management Service, and nobody has—I found out last 

week—has bothered to investigate that. 

     It has cost us billions of dollars, and they 

intentionally pull this language out and now back working for 

the government and we are not doing anything on investigating 

that?  And then we have got the Sestak situation. 

     Never mind that he went to the Naval Academy and that 

there is an honor code there that he is supposed to—not just 

at the Academy but always—state the full truth. 

     Never mind that it is a violation of that honor code not 

to tell the full truth.  But we have got a Justice Department 
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that could investigate.  Just give us the facts, tell us what 

happened so we can put this behind us because there is so 

much else at stake here. 
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     But if there is a crime being committed we need to know 

what it is.  And I would just simply submit that this really 

isn't justice.  The victims of 9/11 have not gotten justice.  

Maybe we should change the name from Department of Justice to 

Department of Partisan Politics Polluting the Process.  I 

yield back. 

     Ms. Jackson Lee.  Mr. Chairman?  Mr. Chairman? 

     Mr. Scott.  Are there other members—the gentlelady from 

Texas? 

     Ms. Jackson Lee.  I would move to strike the last word. 

     Mr. Scott.  The gentlelady is recognized to strike the 

last word for 5 minutes. 

     Ms. Jackson Lee.  Mr. Chairman, I recognize that we are 

on a particular resolution, and I just hope that my good 

friend from Texas has gotten everything that has ever 

bothered him off of his chest, because that is what his 

previous statement evidenced.  If we begin to talk about 

politicizing the DOJ, there are many examples of that in the 

previous administration. 

     But what I would like to say is that on the issue at 

hand, particularly dealing with Admiral Sestak, former 

Congressman Sestak, if they will look at the materials 
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submitted to this committee and various letters that have 

been written, particularly by their own colleague, the 

ranking member on the Government Reform Committee, these have 

been asked and answered. 
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     And all of this today is, again, a gripe session.  The 

Department of Justice is not politicized.  The attorney 

general is not politicized.  I have not seen him go in the 

dark of night and try to secure a signature of a sick and 

disabled person, nor has his staff sought to secure his 

signature on documents that would violate the Constitution 

while he was disabled. 

     So we can begin to talk about what is politicized or 

not, but to the motion at hand I would say to my colleagues 

that all that you have asked has already been given.  This is 

not a motion that is to clarify.  I believe it is simply to 

allow a song and verse gripe session. 

     For that reason I think that we should oppose this 

amendment and begin to move forward on legislation that will 

improve the conditions of Americans.  Yield— 

     Mr. Gohmert.  Would the gentlelady yield?  Would the 

gentlelady yield? 

     Ms. Jackson Lee.  I will yield to the gentleman. 

     Mr. Gohmert.  I don't know if this will surprise you or 

not, but I completely agree with you how entirely 

inappropriate that was to go into ICU and try to get a 
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signature.  I agree.  Any kind of politics is completely 

inappropriate.  I agree with the gentlelady on that. 
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     Ms. Jackson Lee.  Thank you.  Reclaiming my time, and I 

thank the gentleman for his courtesies and honesty on some of 

my comments that I would ask that we could work together and 

secure any material that we would need from the Department of 

Justice without this form of a resolution. 

     I would yield back and ask my colleagues to oppose this 

resolution.  Thank you. 

     Mr. Coble.  Mr. Chairman. 

     Mr. Scott.  Does the gentlelady yield back? 

     Ms. Jackson Lee.  Yielding back, thank you. 

     Mr. Scott.  The gentlelady's time has expired.  Are 

there other amendments? 

     Mr. Coble.  Mr. Chairman? 

     Mr. Scott.  The gentleman seeks to strike the last word? 

     Mr. Coble.  Move to strike the last word, Mr. Chairman. 

     Mr. Scott.  Recognized for 5 minutes. 

     Mr. Coble.  I thank the chairman.  Mr. Chairman, 

immediately after Congressman Sestak disclosed that on 

February 18th the administration had approached him with a 

job offer to clear the presidential Democratic Senate primary 

for Senator Arlen Specter, Americans began demanding more 

information. 

     They demanded it in February, March, April and May and 
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as well as the present month of June. 3767 
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     Mr. Chairman and colleagues, Capitol Hill has observed 

much wrongdoing on the part of Democratic administrations and 

Republican administrations, errors in judgment, even a 

commission of crime from time to time. 

     And in those cases it seems to me that if the alleged 

wrongdoers had simply come forward and said, "Fellow 

Americans, we blew it.  I committed a crime or I made an 

error in judgment, forgive me.  I will try to do better." 

     Americans, Mr. Chairman, generally are tolerant.  

Americans generally are a forgiving people, and I think this 

issue, this matter at hand now needs for that sort of 

transparent foreclosure to come forward. 

     Almost 4 months after Congressman Sestak's announcement 

when the administration can no longer sweep its questionable 

conduct under the rug, it released a one-page memorandum on 

the subject.  Unfortunately, that memo raised more questions 

than answered. 

     For example, the White House memo acknowledges that the 

Obama administration used former President Bill Clinton to 

discuss possible federal appointments with Congressman 

Sestak.  The $64,000 question, Mr. Chairman and colleagues, 

is why?  Why couldn't the chief of staff or even President 

Obama make this offer directly? 

     Additionally, the White House memo confirmed that 
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Congressman Sestak declined an offer to serve as an executive 

branch adviser while remaining a congressman.  On May 28th, 

Mr. Sestak said he believed he was being offered a position 

on the President's Intelligence Advisory Board. 
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     There is only one small problem with the White House 

story.  According to the White House's own Web site, federal 

employees, not unlike Representative Sestak, are ineligible 

to serve on the President's Intelligence Advisory Board.  

Simply stated, the administration version of the events is 

implausible. 

     Finally, the White House memo states that efforts and I 

repeat efforts, in the plural, were made to determine whether 

Congressman Sestak was interested in a quid pro quo.  Yet the 

memo describes only one conversation that Sestak had with the 

former President Clinton. 

     What were the other efforts?  Did any of these efforts 

violate federal criminal law or applicable ethical standards?  

President Obama promised the American people the most 

transparent administration in history, yet this 

administration's disclosure on the Sestak possible scandal is 

woefully inadequate. 

     While circling the wagons may be good legal advice, it 

is oftentimes not good political advice.  The public 

rightfully holds its elected officials to a higher standard.  

To ignore this or somehow to argue that questions about this 
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matter are without merit is an affront to the awesome 

responsibility that we as elected officials hold in public 

office. 
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     The administration needs to come clean on this matter, 

clear the air.  If laws were in fact violated those matters 

could be addressed.  But the bigger issue here is whether the 

administration is willing to hold itself to a higher 

standard? 

     Ignoring this matter, this possible scandal, will only 

fan the fires.  I encourage my colleagues to vote for the 

resolution and I thank the chairman for having called this 

markup.  And I yield back, but first, Mr. Chairman, I would 

like to gain the unanimous consent to have Congressman 

Chaffetz's statement made a part of the record.  And with 

that I yield back. 

     Mr. Scott.  Is there any objection?  No objection, so 

ordered.  A reporting quorum being present, without 

objection, the question is called.  Without—the question is 

on reporting the resolution adversely to the House. 

     Those in favor of reporting adversely, say "aye." 

     [A chorus of ayes.] 

     Mr. Scott.  Those opposed, say "no." 

     [A chorus of noes.] 

     Mr. Scott.  The ayes have it and the resolution is 

ordered reported adversely. 
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     Ms. Jackson Lee.  Mr. Chairman? 3842 
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     Mr. Scott.  The gentlelady from Texas? 

     Ms. Jackson Lee.  Mr. Chairman, I wanted— 

     Mr. Scott.  Just a minute.  Members will have 5 days to 

submit views. 

     The gentlelady from Texas? 

     Ms. Jackson Lee.  Mr. Chairman, I wanted to report for 

the record that I was unavoidably detained in a meeting 

discussing the jobs bill that has been stalled in the Senate 

that has been passed by the House. 

     For that reason, I missed the final vote on H.R. 5503 

Securing Protections for the Injured from Limitations on 

Liability Act.  If I had been present, I would have voted 

aye.  I would like that to be placed appropriately in the 

record. 

     Mr. Smith.  Mr. Chairman, may I ask unanimous consent to 

speak out of order? 

     Ms. Jackson Lee.  I am in the middle of— 

     Mr. Smith.  Apparently— 

     Mr. Scott.  Excuse me, I am sorry. 

     Mr. Smith.  I thought you had finished.  I am sorry. 

     Ms. Jackson Lee.  No, no, and I asked unanimous consent 

for it to be placed appropriately in the record. 

     Mr. Scott.  Without objection. 

     Ms. Jackson Lee.  All right, excuse me, and the motion 
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to authorize issuance of the subpoenas to BP America for 

documents regarding its claims process relating to the Gulf 

oil spill, if I had been present, I would have voted aye.  I 

ask unanimous consent for it to be placed in the record. 
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     Mr. Scott.  Without objection. 

     Ms. Jackson Lee.  And the H.R. 5566 Prohibiting 

Interstate Commerce in Crushed Video Act of 2010, if I had 

been present I would have voted aye.  I ask that be placed in 

the record.  I ask unanimous consent. 

     Mr. Scott.  Without objection.  And I would notify some 

of the members not to leave now if possible. 

     Ms. Jackson Lee.  And I thank the chair because of my 

unavoidable detainment.  Thank you.  I yield back. 

     Mr. Smith.  Mr. Chairman, I would say it is my fault but 

I don't believe the chairman heard me ask for a recorded 

vote, and I regret that I didn't make that clearer but I do 

hope we will have a recorded vote. 

     Mr. Scott.  We have members who have left.  I don't know 

if we can get them back.  If they will hold the vote open— 

     Mr. Smith.  Okay, we can hold the vote open.  We can 

hold the vote open at this time. 

     Mr. Scott.  Without objection, the clerk will re-call 

the roll on the Resolution 1455, motion to report adversely. 

     The Clerk.  Mr. Conyers? 

     [No response.] 



 167

     Mr. Berman? 3892 
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     [No response.] 

     Mr. Boucher? 

     [No response.] 

     Mr. Nadler? 

     [No response.] 

     Mr. Scott? 

     Mr. Scott.  Aye. 

     The Clerk.  Mr. Scott votes aye. 

     Mr. Watt? 

     [No response.] 

     Ms. Lofgren? 

     Ms. Lofgren.  Aye. 

     The Clerk.  Ms. Lofgren votes aye. 

     Ms. Jackson Lee? 

     Ms. Jackson Lee.  Aye. 

     The Clerk.  Ms. Jackson Lee votes aye. 

     Ms. Waters? 

     [No response.] 

     Mr. Delahunt? 

     [No response.] 

     Mr. Cohen? 

     Mr. Cohen.  Aye. 

     The Clerk.  Mr. Cohen votes aye. 

     Mr. Johnson? 
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     Mr. Johnson.  Aye. 3917 
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     The Clerk.  Mr. Johnson votes aye. 

     Mr. Pierluisi? 

     Mr. Pierluisi.  Aye. 

     The Clerk.  Mr. Pierluisi votes aye. 

     Mr. Quigley? 

     Mr. Quigley.  Aye. 

     The Clerk.  Mr. Quigley votes aye. 

     Ms. Chu? 

     Ms. Chu.  Aye. 

     The Clerk.  Ms. Chu votes aye. 

     Mr. Deutch? 

     [No response.] 

     Mr. Gutierrez? 

     [No response.] 

     Ms. Baldwin? 

     Ms. Baldwin.  Aye. 

     The Clerk.  Ms. Baldwin votes aye. 

     Mr. Gonzalez? 

     Mr. Gonzalez.  Aye. 

     The Clerk.  Mr. Gonzalez votes aye. 

     Mr. Weiner? 

     [No response.] 

     Mr. Schiff? 

     Mr. Schiff.  Aye. 
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     The Clerk.  Mr. Schiff votes aye. 3942 

3943 

3944 

3945 

3946 

3947 

3948 

3949 

3950 

3951 

3952 

3953 

3954 

3955 

3956 

3957 

3958 

3959 

3960 

3961 

3962 

3963 

3964 

3965 

3966 

     Ms. Sanchez? 

     Ms. Sanchez.  Aye. 

     The Clerk.  Ms. Sanchez votes aye. 

     Mr. Maffei? 

     [No response.] 

     Mr. Polis? 

     [No response.] 

     Mr. Smith? 

     Mr. Smith.  No. 

     The Clerk.  Mr. Smith votes no. 

     Mr. Goodlatte? 

     Mr. Goodlatte.  No. 

     The Clerk.  Mr. Goodlatte votes no. 

     Mr. Sensenbrenner? 

     [No response.] 

     Mr. Coble? 

     Mr. Coble.  No. 

     The Clerk.  Mr. Coble votes no. 

     Mr. Gallegly? 

     Mr. Gallegly.  No. 

     The Clerk.  Mr. Gallegly votes no. 

     Mr. Lungren? 

     [No response.] 

     Mr. Issa? 
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     Mr. Issa.  No. 3967 

3968 

3969 

3970 

3971 

3972 

3973 

3974 

3975 

3976 

3977 

3978 

3979 

3980 

3981 

3982 

3983 

3984 

3985 

3986 

3987 

3988 

3989 

3990 

3991 

     The Clerk.  Mr. Issa votes no. 

     Mr. Forbes? 

     [No response.] 

     Mr. King? 

     Mr. King.  No. 

     The Clerk.  Mr. King votes no. 

     Mr. Franks? 

     Mr. Franks.  No. 

     The Clerk.  Mr. Franks votes no. 

     Mr. Gohmert? 

     [No response.] 

     Mr. Jordan? 

     Mr. Jordan.  No. 

     The Clerk.  Mr. Jordan votes no. 

     Mr. Poe? 

     [No response.] 

     Mr. Chaffetz? 

     [No response.] 

     Mr. Rooney? 

     Mr. Rooney.  No. 

     The Clerk.  Mr. Rooney votes no. 

     Mr. Harper? 

     Mr. Harper.  No. 

     The Clerk.  Mr. Harper votes no. 
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     Mr. Deutch? 3992 

3993 

3994 

3995 

3996 

3997 

3998 

3999 

4000 

4001 

4002 

4003 

4004 

4005 

4006 

4007 

4008 

4009 

4010 

4011 

4012 

4013 

4014 

4015 

4016 

     Mr. Deutch.  Aye. 

     The Clerk.  Mr. Deutch votes aye. 

     Mr. Gohmert? 

     Mr. Gohmert.  No. 

     The Clerk.  Mr. Gohmert votes no. 

     Mr. Conyers? 

     Chairman Conyers.  Aye. 

     The Clerk.  Mr. Conyers votes aye. 

     Mr. Forbes? 

     Mr. Forbes.  No. 

     The Clerk.  Mr. Forbes votes no. 

     Mr. Berman? 

     Mr. Berman.  Aye. 

     The Clerk.  Mr. Berman votes aye. 

     Mr. Scott.  Are there members who want to have their 

votes recorded?  If not, the clerk will report. 

     The Clerk.  Mr. Chairman, 15 members voted aye, 12 

members voted nay. 

     Chairman Conyers.  Fifteen voted aye, 12 voted nay.  The 

ayes have it and the resolution is ordered reported 

adversely.  Members will have 2 days to submit additional 

views.  Is there further business to come before the 

committee?  Apparently not, so the committee will stand 

adjoined. 
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4017      [Whereupon, at 2:37 p.m., the committee was adjourned.] 


